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REPORT

[To accompany H.R. 5775]

[Including cost estimate of the Congressional Budget Office]

The Committee on Ways and Means, to whom was referred the
bill (H.R. 5775) to amend title XVIII of the Social Security Act to
require Medicare Advantage plans and part D prescription drug
plans to include information on the risks associated with opioids,
coverage of certain nonopioid treatments used to treat pain, and on
the safe disposal of prescription drugs, and for other purposes, hav-
ing considered the same, report favorably thereon with an amend-
ment and recommend that the bill as amended do pass.
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The amendment is as follows:
Strike all after the enacting clause and insert the following:

SECTION 1. SHORT TITLE.

This Act may be cited as the “Providing Reliable Options for Patients and Edu-
cational Resources Act of 2018” or the “PROPER Act of 2018”.

SEC. 2. REQUIRING MEDICARE ADVANTAGE PLANS AND PART D PRESCRIPTION DRUG PLANS
TO INCLUDE INFORMATION ON RISKS ASSOCIATED WITH OPIOIDS AND COVERAGE
OF NONPHARMACOLOGICAL THERAPIES AND NONOPIOID MEDICATIONS OR DE-
VICES USED TO TREAT PAIN.
Section 1860D—4(a)(1) of the Social Security Act (42 U.S.C. 1395w—104(a)(1)) is
amended—
(1) in subparagraph (A), by inserting “, subject to subparagraph (C),” before
“including”;
(2) in subparagraph (B), by adding at the end the following new clause:
“(vi) For plan year 2021 and each subsequent plan year, subject to
subparagraph (C), with respect to the treatment of pain—
“(I) the risks associated with prolonged opioid use; and
“(II) coverage of nonpharmacological therapies, devices, and
nonopioid medications—
“(aa) in the case of an MA-PD plan under part C, under such
plan; and
“(bb) in the case of a prescription drug plan, under such plan
and under parts A and B.”; and
(3) by adding at the end the following new subparagraph:

“(C) TARGETED PROVISION OF INFORMATION.—A PDP sponsor of a prescrip-
tion drug plan may, in lieu of disclosing the information described in sub-
paragraph (B)(vi) to each enrollee under the plan, disclose such information
through mail or electronic communications to a subset of enrollees under
the plan, such as enrollees who have been prescribed an opioid in the pre-
vious two-year period.”.

SEC. 3. REQUIRING MEDICARE ADVANTAGE PLANS AND PRESCRIPTION DRUG PLANS TO PRO-
VIDE INFORMATION ON THE SAFE DISPOSAL OF PRESCRIPTION DRUGS.
(a) MEDICARE ADVANTAGE.—Section 1852 of the Social Security Act (42 U.S.C.
1395w—22) is amended by adding at the end the following new subsection:
“(n) PROVISION OF INFORMATION RELATING TO THE SAFE DISPOSAL OF CERTAIN
PRESCRIPTION DRUGS.—

“(1) IN GENERAL.—In the case of an individual enrolled under an MA or MA-
PD plan who is furnished an in-home health risk assessment on or after Janu-
ary 1, 2021, such plan shall ensure that such assessment includes information
on the safe disposal of prescription drugs that are controlled substances that
meets the criteria established under paragraph (2). Such information shall in-
clude information on drug takeback programs that meet such requirements de-
termined appropriate by the Secretary and information on in-home disposal.

“(2) CRITERIA.—The Secretary shall, through rulemaking, establish criteria
the Secretary determines appropriate with respect to information provided to an
individual to ensure that such information sufficiently educates such individual
on the safe disposal of prescription drugs that are controlled substances.”.

(b) PRESCRIPTION DRUG PLANS.—Section 1860D—4(c)(2)(B) of the Social Security
Act (42 U.S.C. 1395w—104(c)(2)(B)) is amended—

(1) by striking “may include elements that promote”;

(2) by redesignating clauses (i) through (iii) as subclauses (I) through (III) and
adjusting the margins accordingly;

1(3) by inserting before subclause (I), as so redesignated, the following new
clause:
“(i) may include elements that promote—";

(4) in subclause (III), as so redesignated, by striking the period at the end
and inserting “; and”; and

(5) by adding at the end the following new clause:
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“(1) with respect to plan years beginning on or after January 1, 2021,
shall provide for—

“(I) the provision of information to the enrollee on the safe dis-
posal of prescription drugs that are controlled substances that
meets the criteria established under section 1852(n)(2), including
information on drug takeback programs that meet such require-
ments determined appropriate by the Secretary and information on
in-home disposal; and

“(IT) cost-effective means by which an enrollee may so safely dis-
pose of such drugs.”.

SEC. 4. REVISING MEASURES USED UNDER THE HOSPITAL CONSUMER ASSESSMENT OF
HEALTHCARE PROVIDERS AND SYSTEMS SURVEY RELATING TO PAIN MANAGE-
MENT.

(a) RESTRICTION ON THE USE OF PAIN QUESTIONS IN HCAHPS.—Section
1886(b)(3)(B)(viii) of the Social Security Act (42 U.S.C. 1395ww(b)(3)(B)(viii)) is
amended by adding at the end the following new subclause:

“(XII)(aa) With respect to a Hospital Consumer Assessment of Healthcare Pro-
viders and Systems survey (or a successor survey) conducted on or after January
1, 2019, such survey may not include questions about communication by hospital
staff with an individual about such individual’s pain unless such questions take into
account, as applicable, whether an individual experiencing pain was informed about
risks associated with the use of opioids and about non-opioid alternatives for the
treatment of pain.

“(bb) The Secretary shall not include on the Hospital Compare Internet website
any measures based on the questions appearing on the Hospital Consumer Assess-
ment of Healthcare Providers and Systems survey in 2018 about communication by
hospital staff with an individual about such individual’s pain.”.

(b) RESTRICTION ON USE OF 2018 PAIN QUESTIONS IN THE HOSPITAL VALUE-BASED
PURCHASING PROGRAM.—Section 1886(0)(2)(B) of the Social Security Act (42 U.S.C.
1395ww(0)(2)(B)) is amended by adding at the end the following new clause:

“(iii)) HCAHPS PAIN QUESTIONS.—The Secretary may not include
under subparagraph (A) a measure that is based on the questions ap-
pearing on the Hospital Consumer Assessment of Healthcare Providers
and Systems survey in 2018 about communication by hospital staff
with an individual about the individual’s pain.”.

I. SUMMARY AND BACKGROUND

A. PURPOSE AND SUMMARY

The bill, H.R. 5775, the “Providing Reliable Options for Patients
and Educational Resources (PROPER) Act of 2018,” as ordered re-
ported by the Committee on Ways and Means on May 16, 2018,
aims to increase educational resources for Medicare beneficiaries
related to coverage options for the treatment of pain and the poten-
tial risks of prolonged opioid use. The PROPER ACT also improves
pain-related questions used in patient satisfaction surveys.

This legislation requires, by 2021, plans provide information to
beneficiaries on the risks associated with prolonged opioid use and
coverage of nonpharmacological therapies, devices, and nonopioid
medications. It is intended that Medicare Advantage (MA) plans
with Part D drug benefit offerings provide information on the cov-
erage options for pain management under that particular plan.
Likewise, Part D standalone drug plans are required to be provided
accurate information by the Secretary on alternatives covered
under Medicare Fee-for-Service, as well as alternatives available
under the Part D plan being offered by the standalone Part D plan.
Plans may target this information to a specific subset of enrollees,
such as those prescribed an opioid in the previous two years.

Beginning January 1, 2021, plans are required to provide infor-
mation to enrollees on the safe disposal of prescription drugs that
are controlled substances as part of the in-home risk assessment.
Plans are also required to provide information on cost-effective
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means for safe disposal of controlled substances through their
medication therapy management (MTM) programs.

Beginning January 1, 2019, hospital consumer assessment of
healthcare providers and systems (HCAHPS) surveys must not in-
clude pain-related questions unless the pain questions take into ac-
count, as applicable, whether an individual experiencing pain was
informed about the risks associated with the use of opioids and
about non-opioid alternatives for the treatment of pain. The Sec-
retary of the Department of Health and Human Services (HHS)
may not include on either the Hospital Compare Internet website
or the Hospital Value-Based Purchasing Program any measures
based on the questions appearing on the HCAHPS survey for 2018
about communication by hospital staff with an individual about
pain.

B. BACKGROUND AND NEED FOR LEGISLATION

Currently, plans are required to provide certain drug-specific in-
formation to beneficiaries, but are not required to provide informa-
tion on alternative pain treatment coverage options.

Plans are also not required to educate patients on proper dis-
posal of their medications that are controlled substances. This leg-
islation ensures beneficiaries are informed of proper disposal of
controlled substances. The home risk assessment is used by health
plans to identify health risk and evaluate patients for the presence
of disease or disability. It focuses on patient behaviors, medical his-
tory, and current physical health. Medication Therapy Manage-
ment (MTM) programs are used by plans to target beneficiaries
and provide information to improve medication adherence and re-
duce the risk of adverse events. In general, each program should
include prescriber interventions to promote coordinated care, an
interactive comprehensive medication review, and discussion with
the beneficiary to assess his or her medication therapies. Bene-
ficiaries are engaged by both their physicians and pharmacists re-
garding their medications, side effects, drug interactions, or other
problems or concerns.

The HCAHPS survey is a standardized survey instrument and
data collection methodology that has been in use since 2006 to
measure patients’ experiences during a hospital stay. The Centers
for Medicare & Medicaid Services (CMS) requires hospitals to ad-
minister the survey to provide data for various quality reporting
programs. Previously, the survey included questions about how
well a hospital addressed patient pain. Given concerns about the
potential of pain measures to incentivize the prescribing of opioids,
CMS updated its questions related to communication about pain
beginning January 1, 2018, and removed pain-based questions from
the payment formula under the 2018 Hospital Value-Based Pur-
chasing program.

C. LEGISLATIVE HISTORY

Background

H.R. 5775 was introduced on May 11, 2018, and was referred to
the Committee on Ways and Means and additionally the Com-
mittee on Energy and Commerce.



Committee hearings

On January 17, 2018, the Subcommittee on Oversight held a
hearing on the current landscape and CMS actions to prevent
opioid misuse.

On February 6, 2018, the Subcommittee on Health held a hear-
ing on removing barriers to prevent and treat opioid abuse and de-
pendence in Medicare.

On April 12, 2018, the Subcommittee on Human Resources held
a hearing on local perspectives on the jobs gap that discussed prob-
lems the opioid epidemic is creating in finding qualified workers.

On April 25, 2018, the Subcommittee on Trade held a hearing on
stopping the flow of synthetic opioids in the international mail sys-
tem.

Committee action

The Committee on Ways and Means marked up H.R. 5775, the
“Providing Reliable Options for Patients and Educational Resources
(PROPER) Act of 2018,” on May 16, 2018, and ordered the bill, as
amended, favorably reported (with a quorum being present) by
voice vote.

II. EXPLANATION OF THE BILL

A. PROVIDING RELIABLE OPTIONS FOR PATIENTS AND EDUCATIONAL
REsSOURCES (PROPER) AcT OF 2018

PRESENT LAW

Currently, plans are required to provide the following drug-spe-
cific information to beneficiaries, but are not required to provide in-
formation on alternative pain treatment coverage options:

1. Access to specific covered Part D drugs, including access
through pharmacy networks;

2. Explanation of how the formularies function;

3. Beneficiary cost-sharing requirements; and

4. Information on the Medication Therapy Management Program
and the Drug Management Program for at-risk beneficiaries (also
known as the “Lock-In” Program).

Plans are not required to educate patients on proper disposal of
their medications during a home risk assessment or through the
Medication Therapy Management program.

The Hospital Consumer Assessment of Healthcare Providers and
Systems (HCAHPS) survey includes three questions related to a
hospital’s communication with patients about their pain, but these
questions do not assess communication regarding the risks of
opioids nor the availability of non-opioid alternative pain manage-
ment treatments.

REASONS FOR CHANGE

To improve educational resources for Medicare beneficiaries re-
lating to pain medications and pain treatment options as well as
eliminate or significantly improve pain-related questions from pa-
tient satisfaction surveys.
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EXPLANATION OF PROVISIONS

Section 1: This section states the short title as the “Providing Re-
liable Options for Patients and Educational Resources (PROPER)
Act of 2018.”

Section 2: Requiring Medicare Advantage Plans and Part D Pre-
scription Drug Plans to Include Information on Risks Associated
with Opioids and Coverage of Nonpharmacological Therapies and
Nonopioid Medications or Devices used to Treat Pain.

This section would require plans to provide information to bene-
ficiaries on the risks associated with prolonged opioid use and cov-
erage of nonpharmacological therapies, devices, and nonopioid
medications by plan year 2021.

Targeted Provision of Information: Plans are provided flexibility
to target this information to a specific subset of enrollees, in lieu
of disclosing the information to each enrollee under the plan, such
as those prescribed an opioid in the previous two years. Addition-
ally, information is allowed to be disclosed through either electronic
or mail communications.

Section 3: Requiring Medicare Advantage Plans and Prescription
Drug Plans to Provide Information on the Safe Disposal of Pre-
scription Drugs.

Provision of Information Relating to the Safe Disposal of Certain
Prescription Drugs: This section would require plans, starting Jan-
uary 1, 2021, to provide information to enrollees on the safe dis-
posal of prescription drugs that are controlled substances as part
of the in-home risk assessment. Such information is required to in-
clude information on drug takeback programs that meet require-
ments determined appropriate by the Secretary and information on
in-home disposal.

Criteria: The Secretary is required to establish criteria, through
rulemaking, on appropriate information provided to an individual
to ensure such information sufficiently educates such individual on
the safe disposal of prescription drugs that are controlled sub-
stances.

Prescription Drug Plans: By January 1, 2021, plans are required
to provide information on cost-effective means for safe disposal of
controlled substances, including drug takeback programs that meet
requirements determined appropriate by the Secretary and infor-
mation in-home disposal, through their Medication Therapy Man-
agement programs.

Section 4: Revising Measures Used Under the Hospital Con-
sumer Assessment of Healthcare Providers and Systems Survey
Relating to Pain Management.

Restriction on the Use of Pain Questions in HCAHPS: This sec-
tion would require HCAHPS surveys on or after January 1, 2019,
to remove all pain-related questions unless the pain questions take
into account, as applicable, whether an individual experiencing
pain was informed about the risks associated with the use of
opioids and about non-opioid alternatives for the treatment of pain.
The Secretary is restricted from including on the Hospital Compare
Internet website any measures based on the questions appearing
on the HCAHPS survey in 2018 about communication by hospital
staff with an individual about such individual’s pain. To the extent
that the Secretary establishes new pain questions for the HCAHPS
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survey, the Committee expects these questions target those individ-
uals who experienced pain during their hospital stay. CMS should
carefully develop any new or updated pain questions to avoid gen-
erating confusion among beneficiaries who answer the survey ques-
tions. For instance, CMS could consider the development of a
threshold question inquiring whether a patient experienced pain to
exclude those individuals who did not experience pain from those
survey questions.

Restriction on the Use of 2018 Pain Questions in the Hospital
Value-Based Purchasing Program: The Secretary of the Depart-
ment of Health and Human Services will also be prohibited from
including the pain questions in the HCAHPS survey in the Hos-
pital Value-Based Purchasing Program for fiscal year 2019.

EFFECTIVE DATE

Requiring Medicare Advantage Plans and Part D Prescription
Drug Plans to Include Information on Risks Associated with
Opioids and Coverage of Nonpharmacological Therapies and
Nonopioid Medications or Devices used to Treat Pain: Effective plan
year 2021, plans are required to provide information to bene-
ficiaries on alternatives to treat pain.

Provision of Information Relating to the Safe Disposal of Certain
Prescription Drugs: Effective on or after January 1, 2021, plans are
required to provide information on safe disposal during an in-home
risk assessment.

Prescription Drug Plans: Effective on or after January 1, 2021,
plans are required to provide information relating to the safe dis-
posal of prescription drugs that are controlled substances through
their Medication Therapy Management programs.

Restriction on the Use of Pain Questions in HCAHPS: Effective
on or after January 1, 2019, HCAHPS surveys may not include cer-
tain pain related questions.

Restriction on the Use of 2018 Pain Questions in the Hospital
Value-Based Purchasing Program: In 2018, the Secretary is re-
stricted from using pain questions in the hospital value-based pur-
chasing program.

III. VOTES OF THE COMMITTEE

In compliance with clause 3(b) of rule XIII of the Rules of the
House of Representatives, the following statement is made con-
cerning the vote of the Committee on Ways and Means in its con-
sideration of H.R. 5775, the PROPER Act of 2018, on May 16, 2018.

The Chairman’s amendment in the nature of a substitute was
adopted by a voice vote (with a quorum being present).

The bill, H.R. 5775, was ordered favorably reported as amended
by voice vote (with a quorum being present).

IV. BUDGET EFFECTS OF THE BILL

A. COMMITTEE ESTIMATE OF BUDGETARY EFFECTS

In compliance with clause 3(d) of rule XIII of the Rules of the
House of Representatives, the following statement is made con-
cerning the effects on the budget of the bill, H.R. 5775, as reported.
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The Committee agrees with the estimate prepared by the Congres-
sional Budget Office (CBO), which is included below.

B. STATEMENT REGARDING NEW BUDGET AUTHORITY AND TAX
EXPENDITURES BUDGET AUTHORITY

In compliance with clause 3(c)(2) of rule XIII of the Rules of the
House of Representatives, the Committee states that the bill in-
volves no new or increased budget authority. The Committee states
further that the bill involves no new or increased tax expenditures.

C. CosT ESTIMATE PREPARED BY THE CONGRESSIONAL BUDGET
OFFICE

In compliance with clause 3(c)(3) of rule XIII of the Rules of the
House of Representatives, requiring a cost estimate prepared by
the CBO, the following statement by CBO is provided.

U.S. CONGRESS,
CONGRESSIONAL BUDGET OFFICE,
Washington, DC, June 6, 2018.
Hon. KEVIN BRADY,
Chairman, Committee on Ways and Means,
House of Representatives, Washington, DC.

DEAR MR. CHAIRMAN: The Congressional Budget Office has pre-
pared the enclosed cost estimate for the opioid-related legislation
ordered to be reported on May 16, 2018.

If you wish further details on this estimate, we will be pleased
to provide them. The CBO staff contact is Tom Bradley.

Sincerely,
MARK P. HADLEY
(For Keith Hall, Director).
Enclosure.
Opioid Legislation

Summary: On May 16, 2018, the House Committee on Ways and
Means ordered seven bills to be reported related to the nation’s re-
sponse to the opioid epidemic. Generally, the bills would:

e Expand Medicare coverage of treatment for opioid use dis-
order;

e Give Medicare providers and health plans additional tools
to curtail inappropriate prescribing and use of opioids;

e Require the completion of studies and reports related to
opioid use and misuse in Medicare; and

¢ Require the United States Postal Service and Customs and
Border Protection (CBP) to reduce illegal shipment of opioids
across international borders.

Because the bills are related, CBO is publishing a single com-
{)rehensive document that includes estimates for each piece of legis-
ation.

CBO estimates that enacting four of the bills would affect direct
spending; therefore, pay-as-you-go procedures apply for those bills.
None of the bills would affect revenues.

CBO estimates that although enacting one bill of the seven in-
cluded in this document (H.R. 5776) would increase net direct
spending and on-budget deficits over the four consecutive 10-year
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periods beginning in 2029, those effects would not exceed the
threshold established by the Congress for long-term costs. CBO es-
timates that none of the remaining bills would increase net direct
spending or on-budget deficits in any of the four consecutive 10-
year periods beginning in 2029.

None of the bills contain intergovernmental or private-sector
mandates as defined in the Unfunded Mandates Reform Act
(UMRA).

Estimated cost to the Federal Government: The estimates in this
document do not include the effects of interactions among the bills.
If all seven bills were combined and enacted as one piece of legisla-
tion, the budgetary effects would be different from the sum of the
estimates in this document, although CBO expects that those dif-
ferences would be small. The effects of this legislation fall within
functions 550 (health), 570 (Medicare), and 750 (administration of
justice).

Basis of estimate: For this estimate, CBO assumes that all of the
legislation will be enacted late in 2018 and that authorized and es-
timated amounts will be appropriated each year. Outlays for discre-
tionary programs are estimated based on historical spending pat-
terns for similar programs.

Uncertainty

CBO aims to produce estimates that generally reflect the middle
of a range of the most likely budgetary outcomes that would result
if the legislation was enacted. Because data on the utilization of
mental health and substance abuse treatment under Medicaid and
Medicare is scarce, CBO cannot precisely predict how patients or
providers would respond to some policy changes or what budgetary
effects would result. In addition, several of the bills would give the
Department of Health and Human Services (HHS) considerable
latitude in designing and implementing policies. Budgetary effects
could differ from those provided in CBO’s analyses depending on
those decisions.

Direct spending

Table 1 lists the four bills included in this estimate that would
affect direct spending.

H.R. 5676, the Stop Excessive Narcotics in our Retirement Com-
munities Protection Act of 2018, would allow prescription drug
plans to suspend payments to pharmacies while fraud investiga-
tions are pending. CBO expects that enacting the legislation would
reduce payments by those plans to pharmacies and result in lower
premiums for benefits under Medicare’s Part D. CBO estimates
that the reduction in premiums would lower federal spending for
Part D by $9 million over the 2019-2028 period.
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H.R. 5773, the Preventing Addiction for Susceptible Seniors Act
of 2018, would require Part D prescription drug plans to provide
drug management programs for Medicare beneficiaries who are at
risk for prescription drug abuse. (Under current law, Part D plans
are permitted but not required to establish such programs as of
2019.) Based on an analysis of the number of plans currently pro-
viding those programs, CBO estimates that enacting H.R. 5773
would lower federal spending by $64 million over the 2019-2028
period by reducing the number of prescriptions filled and Medi-
care’s payments for controlled substances.

Two provisions of H.R. 5773 would have no significant budgetary
effect; they are described later in this document.

H.R. 5776, the Medicare and Opioid Safe Treatment Act of 2018,
would appropriate $8 million in 2019, which would be available
until expended, for Federally Qualified Health Centers and Rural
Health Clinics to support training in the treatment of opioid use
disorder. CBO expects that $8 million would be spent between 2019
and 2021.

H.R. 5776 also would expand the availability of medication-as-
sisted treatment (MAT) for Medicare beneficiaries with opioid use
disorder. The bill would allow treatment programs certified by the
Substance Abuse and Mental Health Services Administration
(SAMHSA) to become Medicare-participating providers.! H.R. 5776
also would direct the Secretary of HHS to create a new schedule
of bundled payments for MAT through certified programs and
grant the Secretary considerable discretion for defining bundles
and establishing payment rates.

CBO projects that, beginning in 2021, about 3,000 Medicare
beneficiaries who would not be treated for opioid abuse under cur-
rent law would newly enroll each year in treatment offered by
SAMHSA-certified programs and that the annual cost per partici-
pant would range from about $6,000 to about $10,000, depending
largely on the medications dispensed and the period for which
beneficiaries adhered to the protocol. CBO’s projection of the num-
ber of beneficiaries who would receive treatment takes into consid-
eration the number of beneficiaries estimated to have opioid-use
disorder, the number already receiving some form of treatment,
and the availability of providers to treat those who newly enroll in
MAT. To develop a per capita treatment cost, CBO analyzed rates
for MAT paid by other payers, as well as Medicare spending for
health care services typically used by people receiving MAT. CBO
estimates that the new MAT benefit would increase direct spending
by $235 million over the 2019-2028 period.

CBO estimates that enacting H.R. 5776 would increase net Medi-
care spending by $243 million over the 2019-2028 period. (If en-
acted, H.R. 5776 would also affect spending subject to appropria-
tion; CBO has not completed an estimate of that amount.)

H.R. 5788, the Securing the International Mail Against Opioids
Act of 2018, would establish a new fee for certain items mailed to
the United States from overseas, beginning January 1, 2020. Ini-

1MAT combines behavioral therapy and pharmaceutical treatment for substance use dis-
orders. Under current law, methadone (an opioid used to treat and manage dependence on other
drugs, such as heroin) can be dispensed only by SAMHSA-certified treatment programs, which
do not participate in Medicare. Other drugs used in MAT, including buprenorphine and
naltrexone, can be dispensed more widely.
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tially, the fee for most such items would be one dollar, but the
amount could be adjusted annually thereafter. Using information
provided by CBP, CBO estimates that about $100 million in new
fees would be collected over the 2020-2028 period. The collections
would be divided equally between CBP and the Postal Service and
spent by those agencies on activities related to the processing of in-
bound mail. CBO estimates that the net effect on federal spending
in each year would be insignificant. (If enacted, H.R. 5788 would
also affect spending subject to appropriation; those effects are de-
scribed below.)

Spending subject to appropriation

For this document, CBO has grouped bills with spending that
would be subject to appropriation into three general categories:
¢ Bills with provisions that would have no budgetary effect;
¢ Bills with provisions for which CBO has estimated an au-
thorization of appropriations (see Table 2); and
¢ Bills with provisions that would affect spending subject to
appropriation for which CBO has not yet completed an esti-
mate.

No Budgetary Effect. CBO estimates that three of the bills have
provisions that would not significantly affect direct spending, reve-
nues, or spending subject to appropriation.

H.R. 5773, the Preventing Addiction for Susceptible Seniors Act
of 2018, would require health care professionals to submit prior au-
thorization requests electronically, starting on January 1, 2021, for
drugs covered under Medicare Part D. Taking into account that
many prescribers already use electronic methods to submit such re-
quests, CBO estimates that enacting that Section 3 of H.R. 5773
would not significantly affect direct spending for Part D.

Section 5 of that bill would expand medication therapy manage-
ment programs under Medicare Part D to include beneficiaries who
are at risk for prescription drug abuse. Because relatively few
beneficiaries would be affected by this provision, CBO estimates
that its enactment would not significantly affect direct spending for
Part D.

Section 6 of that bill would require the Secretary of HHS on an
annual basis to identify high prescribers of opioids and furnish
them with information about proper prescribing methods. Because
HHS already has the capacity to meet those requirements, CBO es-
timates that enacting that provision would not impose additional
administrative costs on the agency.

H.R. 5775, the Providing Reliable Options for Patients and Edu-
cational Resources Act of 2018, would require prescription drug
plans that provide coverage under Medicare Part D to furnish in-
formation to beneficiaries about the risks of opioid use and the
availability of alternative treatments for pain. The bill also would
require Medicare Advantage plans and prescription drug plans to
provide information regarding safe disposal of controlled sub-
stances in home health risk assessments and medication therapy
management programs, respectively. In CBO’s estimation, neither
proposal would have a budgetary effect because those activities
would not impose significant administrative costs on plans or fed-
eral agencies.
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In addition, H.R. 5775 would restrict the use of certain pain-re-
lated questions on the Hospital Consumer Assessment of
Healthcare Providers and Systems (HCAHPS) survey, which is ad-
ministered by the Centers for Medicare & Medicaid Services
(CMS). The survey is one measure used in CMS’s Hospital Value-
Based Purchasing (VBP) Program, which adjusts payments to
acute care hospitals on the basis of the quality of care they provide
to Medicare beneficiaries. Because the VBP program is funded by
reducing base payments to all hospitals, CBO estimates that
changing the HCAHPS survey would not affect the total amount
paid by Medicare.

H.R. 5776, the Medicare and Opioid Safe Treatment Act of 2018,
in section 3, would require CMS, beginning on January 1, 2020, to
review and possibly modify payments made through Medicare’s
Hospital Outpatient Prospective Payment System for certain opioid
and nonopioid pain management treatments and technologies. CMS
could revise payments if the Secretary of HHS determined that
there was a financial incentive to use opioids in place of nonopioid
medications. The budget neutrality requirement under current law
would apply to such revisions, and the rest of the payment rates
within the system would be subject to offsetting adjustments. Be-
cause the changes would be made in a budget-neutral manner,
CBO estimates that this provision would have no budgetary effect.

Section 6 of H.R. 5776 would explicitly authorize the Center for
Medicare and Medicaid Innovation (CMMI) to test approaches for
expanding beneficiaries’ awareness of psychological services and to
help those beneficiaries curtail use of hospital-based mental health
or behavioral health services. Because CMMI already has that au-
thority, CBO estimates that enacting the legislation would not af-
fect federal spending.

Estimated Authorizations. Table 2 shows CBO’s estimates of the
authorization of appropriations for provisions in four bills. For
those estimates, CBO assumes that appropriated funds would be
available to implement those provisions.

HR. 5723, the Expanding Quversight of Opioid Prescribing and
Payment Act of 2018, would require the Medicare Payment Advi-
sory Commission to report to the Congress on payments for pain
treatment, incentives for prescribing opioids in inpatient and out-
patient settings, and documented tracking of opioid use from Medi-
care claims data. CBO estimates that producing such a report
would cost less than $500,000 over the 2019—-2023 period.

TABLE 2.—ESTIMATED SPENDING SUBJECT TO APPROPRIATION FOR BILLS WITH ESTIMATED
AUTHORIZATIONS

By fiscal year, in millions of dollars—

2019
2018 2019 2020 2021 2022 2023 2023

INCREASES IN SPENDING SUBJECT TO APPROPRIATION

H.R. 5723, Expanding Oversight of Opioid Prescribing and
Payment Act of 2018:
Estimated Authorization Level ..., 0 * 0 0 0 0 *
Estimated Outlays 0 * 0 0 0 0 *
H.R. 5773, Preventing Addiction for Susceptible Seniors Act
of 2018:2
Estimated Authorization Level ... 0 2 2 2 2 2 9
Estimated Outlays 0 2 2 2 2 2 9
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TABLE 2.—ESTIMATED SPENDING SUBJECT TO APPROPRIATION FOR BILLS WITH ESTIMATED
AUTHORIZATIONS—Continued

By fiscal year, in millions of dollars—

2019—
2018 2019 2020 2021 2022 2023 2023

HR. 5776, Medicare and Opioid Safe Treatment Act of
20182
Estimated Authorization Level ...........ccoconrererrmreernnceennne 0 1 0 0 0 0 1
Estimated Outlays 0 1 0 0 0 0 1
H.R. 5788, Securing the International Mail Against Opioids
Act of 2018:a
Estimated Authorization Level ............cccorirrenrnreernncrennne 0 100 0 0 0 0 100
Estimated Outlays 0 40 40 20 0 0 100

Annual amounts may not sum to totals because of rounding. * = between zero and $500,000.
aThis bill also would affect mandatory spending.

H.R. 5773, the Preventing Addiction for Susceptible Seniors Act
of 2018, would require the Secretary of HHS to establish a secure
Internet portal to allow HHS, Medicare Advantage plans, and
Medicare Part D plans to exchange information about fraud, waste,
and abuse among providers and suppliers no later than two years
after enactment. H.R. 5773 also would require organizations with
Medicare Advantage contracts to submit information on investiga-
tions related to providers suspected of prescribing large volumes of
opioids through a process established by the Secretary no later
than January 2021. Based on historical spending patterns for simi-
lar activities, CBO estimates that implementing H.R. 5773 would
cost approximately $9 million over the 2019-2023 period.

H.R. 5776, the Medicare and Opioid Safe Treatment Act of 2018,
would direct the Secretary of HHS to report to the Congress on the
availability of supplemental benefits to pay for treatment or pre-
vention of substance abuse among enrollees in Medicare Advantage
plans. The Secretary also would report on coverage of and payment
for pain treatment and substance use disorders under Medicare.
CBO estimates that producing those reports would cost $1 million
over five years.

H.R. 5788, the Securing the International Mail Against Opioids
Act of 2018, would direct the Postal Service, CBP, and other federal
agencies to collaborate to develop technology to detect opioids and
other drugs that enter the United States in the mail. Using infor-
mation provided by CBP, CBO estimates that it would cost roughly
$100 million over the 2019-2021 period to deploy drug detection
systems at international mail facilities.

Other Authorizations. CBO has determined that provisions in
two bill—H.R. 5774, Combating Opioid Abuse for Care in Hospitals
Act of 2018; and H.R. 5776, the Medicare and Safe Opioid Treat-
ment Act of 2018—would increase authorization levels, but has not
completed estimates of amounts. Any spending that would result
from those authorizations would be subject to future appropriation
action.

Pay-As-You-Go considerations: The Statutory Pay-As-You-Go Act
of 2010 establishes budget-reporting and enforcement procedures
for legislation affecting direct spending or revenues. Four of the
bills discussed in this document contain direct spending and are
subject to pay-as-you-go procedures. Details about the amount of
direct spending in those bills can be found in Table 1.
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Increase in long-term direct spending and deficits: CBO esti-
mates that although enacting H.R. 5776, the Medicare and Opioid
Safe Treatment Act of 2018, would increase net direct spending
and on-budget deficits over the four consecutive 10-year periods be-
ginning in 2029, those effects would not exceed the threshold estab-
lished by the Congress for long-term costs ($2.5 billion for net di-
rect spending and $5 billion for on-budget deficits). CBO estimates
that none of the remaining bills would increase net direct spending
or on-budget deficits in any of the four consecutive 10-year periods
beginning in 2029.

Mandates: None of the bills contains intergovernmental or pri-
vate-sector mandates as defined in UMRA.

Previous CBO estimate: On June 6, 2018, CBO issued an esti-
mate for 59 opioid-related bills ordered reported by the House Com-
mittee on Energy and Commerce on May 9 and May 17, 2018. Sev-
eral of those bills contain provisions that are identical or similar
to those in the legislation ordered reported by the Committee on
Ways and Means, and for those provisions, CBO’s estimates are the
same.

In particular, several sections in H.R. 5773, the Preventing Ad-
diction for Susceptible Seniors Act of 2018, contain provisions that
are identical or similar to those in five bills listed in the other esti-
mate:

e Section 2, which would require prescription drug plans to
implement drug management programs, is identical to a provi-
sion in H.R. 5675.

e Section 3, regarding electronic prior authorization for pre-
scriptions under Medicare’s Part D, is similar to a provision in
H.R. 4841.

e Section 4, which would mandate the creation of a new
Internet portal to allow various stakeholders to exchange infor-
mation, is identical to a provision in H.R. 5715.

e Section 5, which would expand medication therapy man-
agement, is the same as a provision in H.R. 5684.

e Section 6, regarding prescriber notification, is identical to
H.R. 5716.

In addition, in this estimate, a provision related to Medicare ben-
eficiary education in section 2 of H.R. 5775, the Providing Reliable
Options for Patients and Educational Resources Act of 2018, is the
same as a provision in H.R. 5686, the Medicare Clear Health Op-
tions in Care for Enrollees Act of 2018, in CBO’s estimate for the
Committee on Energy and Commerce.

Estimate prepared by: Federal costs, Medicare: Philippa Haven,
Lori Housman, Jamease Kowalczyk, Lara Robillard, Sarah
Sajewski, Colin Yee, and Rebecca Yip; U.S. Postal Service and Cus-
toms and Border Protection: Mark Grabowicz; Mandates: Andrew
Laughlin; Fact Checking: Zachary Byrum and Kate Kelly.

Estimate reviewed by: Tom Bradley, Chief, Health Systems and
Medicare Cost Estimates Unit; Kim P. Cawley, Chief, Natural Re-
sources Cost Estimates Unit; Susan Willie, Chief, Mandates Unit;
Leo Lex, Deputy Assistant Director for Budget Analysis; Theresa A.
Gullo, Assistant Director for Budget Analysis.
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V. OTHER MATTERS TO BE DISCUSSED UNDER THE
RULES OF THE HOUSE

A. COMMITTEE OVERSIGHT FINDINGS AND RECOMMENDATIONS

With respect to clause 3(c)(1) of rule XIII of the Rules of the
House of Representatives, the Committee made findings and rec-
ommendations that are reflected in this report.

B. STATEMENT OF GENERAL PERFORMANCE GOALS AND OBJECTIVES

With respect to clause 3(c)(4) of rule XIII of the Rules of the
House of Representatives, the Committee advises that the bill con-
tains no measure that authorizes funding, so no statement of gen-
eral performance goals and objectives for which any measure au-
thorizes funding is required.

C. INFORMATION RELATING TO UNFUNDED MANDATES

This information is provided in accordance with section 423 of
the Unfunded Mandates Reform Act of 1995 (Pub. L. No. 104—4).

The Committee has determined that the bill does not contain
Federal mandates on the private sector. The Committee has deter-
mined that the bill does not impose a Federal intergovernmental
mandate on State, local, or tribal governments.

D. CONGRESSIONAL EARMARKS, LIMITED TAX BENEFITS, AND
LiMITED TARIFF BENEFITS

With respect to clause 9 of rule XXI of the Rules of the House
of Representatives, the Committee has carefully reviewed the pro-
visions of the bill, and states that the provisions of the bill do not
contain any congressional earmarks, limited tax benefits, or limited
tariff benefits within the meaning of the rule.

E. DUPLICATION OF FEDERAL PROGRAMS

In compliance with Sec. 3(g)(2) of H. Res. 5 (114th Congress), the
Committee states that no provision of the bill establishes or reau-
thorizes: (1) a program of the Federal Government known to be du-
plicative of another Federal program; (2) a program included in any
report from the Government Accountability Office to Congress pur-
suant to section 21 of Public Law 111-139; or (3) a program related
to a program identified in the most recent Catalog of Federal Do-
mestic Assistance, published pursuant to the Federal Program In-
formation Act (Pub. L. No. 95-220, as amended by Pub. L. No. 98—
169).

F. DISCLOSURE OF DIRECTED RULE MAKINGS

In compliance with Sec. 3(1) of H. Res. 5 (114th Congress), the
following statement is made concerning directed rule makings: The
Committee estimates that the bill requires no directed rule mak-
ings within the meaning of such section.
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VI. CHANGES IN EXISTING LAW MADE BY THE BILL, AS
REPORTED

In compliance with clause 3(e)(1)(B) of rule XIII of the Rules of
the House of Representatives, changes in existing law proposed by
the bill, as reported, are shown as follows (existing law proposed
to be omitted is enclosed in black brackets, new matter is printed
in italics, existing law in which no change is proposed is shown in
roman):

CHANGES IN EXISTING LAW MADE BY THE BILL, AS REPORTED

In compliance with clause 3(e) of rule XIII of the Rules of the
House of Representatives, changes in existing law made by the bill,
as reported, are shown as follows (existing law proposed to be omit-
ted is enclosed in black brackets, new matter is printed in italics,
and existing law in which no change is proposed is shown in
roman):

SOCIAL SECURITY ACT

* * *k & * * &

TITLE XVIII-HEALTH INSURANCE FOR THE AGED AND
DISABLED

* * *k & * * *k

PART C—MEDICARE+CHOICE PROGRAM
ES * ES ES ES * ES

BENEFITS AND BENEFICIARY PROTECTIONS

SEC. 1852. (a) BASIC BENEFITS.—
(1) REQUIREMENT.—

(A) IN GENERAL.—Except as provided in section
1859(b)(3) for MSA plans and except as provided in para-
graph (6) for MA regional plans, each Medicare+Choice
plan shall provide to members enrolled under this part,
through providers and other persons that meet the appli-
cable requirements of this title and part A of title XI, bene-
fits under the original medicare fee-for-service program op-
tion (and, for plan years before 2006, additional benefits
required under section 1854(f)(1)(A)).

(B) BENEFITS UNDER THE ORIGINAL MEDICARE FEE-FOR-
SERVICE PROGRAM OPTION DEFINED.—

(i) IN GENERAL.—For purposes of this part, the term
“benefits under the original medicare fee-for-service
program option” means, subject to subsection (m),
those items and services (other than hospice care or
coverage for organ acquisitions for kidney transplants,
including as covered under section 1881(d)) for which
benefits are available under parts A and B to individ-
uals entitled to benefits under part A and enrolled
under part B, with cost-sharing for those services as
required under parts A and B or, subject to clause (iii),
an actuarially equivalent level of cost-sharing as de-
termined in this part.
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(ii) SPECIAL RULE FOR REGIONAL PLANS.—In the case
of an MA regional plan in determining an actuarially
equivalent level of cost-sharing with respect to bene-
fits under the original medicare fee-for-service pro-
gram option, there shall only be taken into account,
with respect to the application of section 1858(b)(2),
such expenses only with respect to subparagraph (A)
of such section.

(iii) LIMITATION ON VARIATION OF COST SHARING FOR
CERTAIN BENEFITS.—Subject to clause (v), cost-sharing
for services described in clause (iv) shall not exceed
the cost-sharing required for those services under
parts A and B.

(iv) SERVICES DESCRIBED.—The following services
are described in this clause:

(I) Chemotherapy administration services.

(IT) Renal dialysis services (as defined in section
1881(b)(14)(B)).

(IIT) Skilled nursing care.

(IV) Such other services that the Secretary de-
termines appropriate (including services that the
Secretary determines require a high level of pre-
dictability and transparency for beneficiaries).

(v) EXCEPTION.—In the case of services described in
clause (iv) for which there is no cost-sharing required
under parts A and B, cost-sharing may be required for
those services in accordance with clause (i).

(2) SATISFACTION OF REQUIREMENT.—

(A) IN GENERAL.—A Medicare+Choice plan (other than
an MSA plan) offered by a Medicare+Choice organization
satisfies paragraph (1)(A), with respect to benefits for
items and services furnished other than through a pro-
vider or other person that has a contract with the organi-
zation offering the plan, if the plan provides payment in
an amount so that—

(i) the sum of such payment amount and any cost
1sharing provided for under the plan, is equal to at
east

(i1) the total dollar amount of payment for such
items and services as would otherwise be authorized
under parts A and B (including any balance billing
permitted under such parts).

(B) REFERENCE TO RELATED PROVISIONS.—For provision
relating to—

(1) limitations on balance billing against
Medicare+Choice organizations for non-contract pro-
viders, see sections 1852(k) and 1866(a)(1)(O), and

(i) limiting actuarial value of enrollee liability for
covered benefits, see section 1854(e).

(C) ELECTION OF UNIFORM COVERAGE DETERMINATION.—
In the case of a Medicare+Choice organization that offers
a Medicare+Choice plan in an area in which more than
one local coverage determination is applied with respect to
different parts of the area, the organization may elect to
have the local coverage determination for the part of the
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area that is most beneficial to Medicare+Choice enrollees
(as identified by the Secretary) apply with respect to all
Medicare+Choice enrollees enrolled in the plan.

(3) SUPPLEMENTAL BENEFITS.—

(A) BENEFITS INCLUDED SUBJECT TO SECRETARY'S AP-
PROVAL.—Subject to subparagraph (D), each
Medicare+Choice organization may provide to individuals
enrolled under this part, other than under an MSA plan
(without affording those individuals an option to decline
the coverage), supplemental health care benefits that the
Secretary may approve. The Secretary shall approve any
such supplemental benefits unless the Secretary deter-
mines that including such supplemental benefits would
substantially discourage enrollment by Medicare+Choice
eligible individuals with the organization.

(B) AT ENROLLEES’ OPTION.—

(i) IN GENERAL.—Subject to clause (i), a
Medicare+Choice organization may provide to individ-
uals enrolled under this part supplemental health care
benefits that the individuals may elect, at their option,
to have covered.

(ii) SPECIAL RULE FOR MSA  PLANS.—A
Medicare+Choice organization may not provide, under
an MSA plan, supplemental health care benefits that
cover the deductible described in section 1859(b)(2)(B).
In applying the previous sentence, health benefits de-
scribed in section 1882(u)(2)(B) shall not be treated as
covering such deductible.

(C) APPLICATION TO MEDICARE+CHOICE PRIVATE FEE-
FOR-SERVICE PLANS.—Nothing in this paragraph shall be
construed as preventing a Medicare+Choice private fee-for-
service plan from offering supplemental benefits that in-
clude payment for some or all of the balance billing
amounts permitted consistent with section 1852(k) and
coverage of additional services that the plan finds to be
medically necessary. Such benefits may include reductions
in cost-sharing below the actuarial value specified in sec-
tion 1854(e)(4)(B).

(D) EXPANDING SUPPLEMENTAL BENEFITS TO MEET THE
NEEDS OF CHRONICALLY ILL ENROLLEES.—

(i) IN GENERAL.—For plan year 2020 and subsequent
plan years, in addition to any supplemental health
care benefits otherwise provided under this paragraph,
an MA plan, including a specialized MA plan for spe-
cial needs individuals (as defined in section
1859(b)(6)), may provide supplemental benefits de-
scribed in clause (ii) to a chronically ill enrollee (as de-
fined in clause (iii)).

(ii) SUPPLEMENTAL BENEFITS DESCRIBED.—

(I) IN GENERAL.—Supplemental benefits de-
scribed in this clause are supplemental benefits
that, with respect to a chronically ill enrollee,
have a reasonable expectation of improving or
maintaining the health or overall function of the
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chronically ill enrollee and may not be limited to
being primarily health related benefits.

(IT) AUTHORITY TO WAIVE UNIFORMITY REQUIRE-
MENTS.—The Secretary may, only with respect to
supplemental benefits provided to a chronically ill
enrollee under this subparagraph, waive the uni-
formity requirements under this part, as deter-
mined appropriate by the Secretary.

(iii) CHRONICALLY ILL ENROLLEE DEFINED.—In this
subparagraph, the term “chronically ill enrollee”
means an enrollee in an MA plan that the Secretary
determines—

(I) has one or more comorbid and medically com-
plex chronic conditions that is life threatening or
significantly limits the overall health or function
of the enrollee;

(IT) has a high risk of hospitalization or other
adverse health outcomes; and

(III) requires intensive care coordination.

(4) ORGANIZATION AS SECONDARY PAYER.—Notwithstanding
any other provision of law, a Medicare+Choice organization
may (in the case of the provision of items and services to an
individual under a Medicare+Choice plan under circumstances
in which payment under this title is made secondary pursuant
to section 1862(b)(2)) charge or authorize the provider of such
services to charge, in accordance with the charges allowed
under a law, plan, or policy described in such section—

(A) the insurance carrier, employer, or other entity
which under such law, plan, or policy is to pay for the pro-
vision of such services, or

(B) such individual to the extent that the individual has
been paid under such law, plan, or policy for such services.

(5) NATIONAL COVERAGE DETERMINATIONS AND LEGISLATIVE
CHANGES IN BENEFITS.—If there is a national coverage deter-
mination or legislative change in benefits required to be pro-
vided under this part made in the period beginning on the date
of an announcement under section 1853(b) and ending on the
date of the next announcement under such section and the Sec-
retary projects that the determination will result in a signifi-
cant change in the costs to a Medicare+Choice organization of
providing the benefits that are the subject of such national cov-
erage determination and that such change in costs was not in-
corporated in the determination of the annual
Medicare+Choice capitation rate under section 1853 included
in the announcement made at the beginning of such period,
then, unless otherwise required by law—

(A) such determination or legislative change in benefits
shall not apply to contracts under this part until the first
contract year that begins after the end of such period, and

(B) if such coverage determination or legislative change
provides for coverage of additional benefits or coverage
under additional circumstances, section 1851(1)(1) shall not
apply to payment for such additional benefits or benefits
provided under such additional circumstances until the
first contract year that begins after the end of such period.
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The projection under the previous sentence shall be based on
an analysis by the Chief Actuary of the Centers for Medicare
& Medicaid Services of the actuarial costs associated with the
coverage determination or legislative change in benefits.

(6) SPECIAL BENEFIT RULES FOR REGIONAL PLANS.—In the
case of an MA plan that is an MA regional plan, benefits under
the plan shall include the benefits described in paragraphs (1)
and (2) of section 1858(b).

(7) LIMITATION ON COST-SHARING FOR DUAL ELIGIBLES AND
QUALIFIED MEDICARE BENEFICIARIES.—In the case of an indi-
vidual who is a full-benefit dual eligible individual (as defined
in section 1935(c)(6)) or a qualified medicare beneficiary (as de-
fined in section 1905(p)(1)) and who is enrolled in a specialized
Medicare Advantage plan for special needs individuals de-
scribed in section 1859(b)(6)(B)(ii), the plan may not impose
cost-sharing that exceeds the amount of cost-sharing that
would be permitted with respect to the individual under title
XIX if the individual were not enrolled in such plan.

(b) ANTIDISCRIMINATION.—

(1) BENEFICIARIES.—A Medicare Advantage organization may
not deny, limit, or condition the coverage or provision of bene-
fits under this part, for individuals permitted to be enrolled
with the organization under this part, based on any health sta-
tus-related factor described in section 2702(a)(1) of the Public
Health Service Act. The Secretary shall not approve a plan of
an organization if the Secretary determines that the design of
the plan and its benefits are likely to substantially discourage
enrollment by certain MA eligible individuals with the organi-
zation.

(2) PROVIDERS.—A Medicare+Choice organization shall not
discriminate with respect to participation, reimbursement, or
indemnification as to any provider who is acting within the
scope of the provider’s license or certification under applicable
State law, solely on the basis of such license or certification.
This paragraph shall not be construed to prohibit a plan from
including providers only to the extent necessary to meet the
needs of the plan’s enrollees or from establishing any measure
designed to maintain quality and control costs consistent with
the responsibilities of the plan.

(¢) DISCLOSURE REQUIREMENTS.—

(1) DETAILED DESCRIPTION OF PLAN PROVISIONS.—A
Medicare+Choice organization shall disclose, in clear, accurate,
and standardized form to each enrollee with a
Medicare+Choice plan offered by the organization under this
part at the time of enrollment and at least annually thereafter,
the following information regarding such plan:

(A) SERVICE AREA.—The plan’s service area.

(B) BENEFITS.—Benefits offered under the plan, includ-
ing information described in section 1851(d)(3)(A) and ex-
clusions from coverage and, if it is an MSA plan, a com-
parison of benefits under such a plan with benefits under
other Medicare+Choice plans.

(C) AcceEss.—The number, mix, and distribution of plan
providers, out-of-network coverage (if any) provided by the
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plan, and any point-of-service option (including the supple-
mental premium for such option).

(D) OUT-OF-AREA COVERAGE.—Qut-of-area coverage pro-
vided by the plan.

(E) EMERGENCY COVERAGE.—Coverage of emergency
services, including—

(i) the appropriate use of emergency services, includ-
ing use of the 911 telephone system or its local equiva-
lent in emergency situations and an explanation of
what constitutes an emergency situation;

(i) the process and procedures of the plan for ob-
taining emergency services; and

(ii1) the locations of (I) emergency departments, and
(IT) other settings, in which plan physicians and hos-
pitals provide emergency services and post-stabiliza-
tion care.

(F) SUPPLEMENTAL BENEFITS.—Supplemental benefits
available from the organization offering the plan, includ-
ing—

(i) whether the supplemental benefits are optional,

(ii) the supplemental benefits covered, and

(iii) the Medicare+Choice monthly supplemental
beneficiary premium for the supplemental benefits.

(G) PRIOR AUTHORIZATION RULES.—Rules regarding prior
authorization or other review requirements that could re-
sult in nonpayment.

(H) PLAN GRIEVANCE AND APPEALS PROCEDURES.—AIl
plan appeal or grievance rights and procedures.

(I) QUALITY IMPROVEMENT PROGRAM.—A description of
the organization’s quality improvement program under
subsection (e).

(2) DISCLOSURE UPON REQUEST.—Upon request of a
Medicare+Choice eligible individual, a Medicare+Choice organi-
zation must provide the following information to such indi-
vidual:

(A) The general coverage information and general com-
parative plan information made available under clauses (i)
and (ii) of section 1851(d)(2)(A).

(B) Information on procedures used by the organization
to control utilization of services and expenditures.

(C) Information on the number of grievances, redeter-
minations, and appeals and on the disposition in the ag-
gregate of such matters.

(D) An overall summary description as to the method of
compensation of participating physicians.

(d) ACCESS TO SERVICES.—

(1) IN GENERAL.—A Medicare+Choice organization offering a
Medicare+Choice plan may select the providers from whom the
benefits under the plan are provided so long as—

(A) the organization makes such benefits available and
accessible to each individual electing the plan within the
plan service area with reasonable promptness and in a
fIlnalnner which assures continuity in the provision of bene-
its;
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(B) when medically necessary the organization makes
such benefits available and accessible 24 hours a day and
7 days a week;

(C) the plan provides for reimbursement with respect to
services which are covered under subparagraphs (A) and
(B) and which are provided to such an individual other
than through the organization, if—

(i) the services were not emergency services (as de-
fined in paragraph (3)), but (I) the services were medi-
cally necessary and immediately required because of
an unforeseen illness, injury, or condition, and (II) it
was not reasonable given the circumstances to obtain
the services through the organization,

(i1) the services were renal dialysis services and
were provided other than through the organization be-
cause the individual was temporarily out of the plan’s
service area, or

(iii) the services are maintenance care or post-sta-
bilization care covered under the guidelines estab-
lished under paragraph (2);

(D) the organization provides access to appropriate pro-
viders, including credentialed specialists, for medically
necessary treatment and services; and

(E) coverage is provided for emergency services (as de-
fined in paragraph (3)) without regard to prior authoriza-
tion or the emergency care provider’s contractual relation-
ship with the organization.

(2) GUIDELINES RESPECTING COORDINATION OF POST-STA-
BILIZATION CARE.—A Medicare+Choice plan shall comply with
such guidelines as the Secretary may prescribe relating to pro-
moting efficient and timely coordination of appropriate mainte-
nance and post-stabilization care of an enrollee after the en-
rollee has been determined to be stable under section 1867.

(3) DEFINITION OF EMERGENCY SERVICES.—In this sub-
section—

(A) IN GENERAL.—The term “emergency services” means,
with respect to an individual enrolled with an organiza-
tion, covered inpatient and outpatient services that—

(i) are furnished by a provider that is qualified to
furnish such services under this title, and

(ii) are needed to evaluate or stabilize an emergency
medical condition (as defined in subparagraph (B)).

(B) EMERGENCY MEDICAL CONDITION BASED ON PRUDENT
LAYPERSON.—The term “emergency medical condition”
means a medical condition manifesting itself by acute
symptoms of sufficient severity (including severe pain)
such that a prudent layperson, who possesses an average
knowledge of health and medicine, could reasonably expect
the absence of immediate medical attention to result in—

(i) placing the health of the individual (or, with re-
spect to a pregnant woman, the health of the woman
or her unborn child) in serious jeopardy,

(ii) serious impairment to bodily functions, or

(ii1) serious dysfunction of any bodily organ or part.
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(4) ASSURING ACCESS TO SERVICES IN MEDICARE+CHOICE
PRIVATE FEE-FOR-SERVICE PLANS.—In addition to any other
requirements under this part, in the case of a
Medicare+Choice private fee-for-service plan, the organiza-
tion offering the plan must demonstrate to the Secretary
that the organization has sufficient number and range of
health care professionals and providers willing to provide
services under the terms of the plan. Subject to para-
graphs (5) and (6), the Secretary shall find that an organi-
zation has met such requirement with respect to any cat-
egory of health care professional or provider if, with re-
spect to that category of provider—

(A) the plan has established payment rates for cov-
ered services furnished by that category of provider
that are not less than the payment rates provided for
under part A, part B, or both, for such services, or

(B) the plan has contracts or agreements (other than
deemed contracts or agreements under subsection
(G)(6)) with a sufficient number and range of providers
within such category to meet the access standards in
subparagraphs (A) through (E) of paragraph (1),

or a combination of both. The previous sentence shall not
be construed as restricting the persons from whom enroll-
ees under such a plan may obtain covered benefits, except
that, if a plan entirely meets such requirement with re-
spect to a category of health care professional or provider
on the basis of subparagraph (B), it may provide for a
higher beneficiary copayment in the case of health care
professionals and providers of that category who do not
have contracts or agreements (other than deemed con-
tracts or agreements under subsection (j)(6)) to provide
covered services under the terms of the plan.

(5) REQUIREMENT OF CERTAIN NONEMPLOYER MEDICARE AD-
VANTAGE PRIVATE FEE-FOR-SERVICE PLANS TO USE CONTRACTS
WITH PROVIDERS.—

(A) IN GENERAL.—For plan year 2011 and subsequent
plan years, in the case of a Medicare Advantage private
fee-for-service plan not described in paragraph (1) or (2) of
section 1857(i) operating in a network area (as defined in
subparagraph (B)), the plan shall meet the access stand-
ards under paragraph (4) in that area only through enter-
ing into written contracts as provided for under subpara-
graph (B) of such paragraph and not, in whole or in part,
through the establishment of payment rates meeting the
requirements under subparagraph (A) of such paragraph.

(B) NETWORK AREA DEFINED.—For purposes of subpara-
graph (A), the term “network area” means, for a plan year,
an area which the Secretary identifies (in the Secretary’s
announcement of the proposed payment rates for the pre-
vious plan year under section 1853(b)(1)(B)) as having at
least 2 network-based plans (as defined in subparagraph
(C)) with enrollment under this part as of the first day of
the year in which such announcement is made.

(C) NETWORK-BASED PLAN DEFINED.—
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(i) IN GENERAL.—For purposes of subparagraph (B),
the term “network-based plan” means—

(I) except as provided in clause (ii), a Medicare
Advantage plan that is a coordinated care plan de-
scribed in section 1851(a)(2)(A)(1);

(IT) a network-based MSA plan; and

(IIT) a reasonable cost reimbursement plan
under section 1876.

(i1) EXCLUSION OF NON-NETWORK REGIONAL PPOS.—
The term “network-based plan” shall not include an
MA regional plan that, with respect to the area, meets
access adequacy standards under this part substan-
tially through the authority of section 422.112(a)(1)(ii)
of title 42, Code of Federal Regulations, rather than
through written contracts.

(6) REQUIREMENT OF ALL EMPLOYER MEDICARE ADVANTAGE
PRIVATE FEE-FOR-SERVICE PLANS TO USE CONTRACTS WITH PRO-
VIDERS.—For plan year 2011 and subsequent plan years, in the
case of a Medicare Advantage private fee-for-service plan that
is described in paragraph (1) or (2) of section 1857(i), the plan
shall meet the access standards under paragraph (4) only
through entering into written contracts as provided for under
subparagraph (B) of such paragraph and not, in whole or in
part, through the establishment of payment rates meeting the
requirements under subparagraph (A) of such paragraph.

(e) QUALITY IMPROVEMENT PROGRAM.—

(1) IN GENERAL.—Each MA organization shall have an ongo-
ing quality improvement program for the purpose of improving
the quality of care provided to enrollees in each MA plan of-
fered by such organization.

(2) CHRONIC CARE IMPROVEMENT PROGRAMS.—As part of the
quality improvement program under paragraph (1), each MA
organization shall have a chronic care improvement program.
Each chronic care improvement program shall have a method
for monitoring and identifying enrollees with multiple or suffi-
ciently severe chronic conditions that meet criteria established
by the organization for participation under the program.

(3) DATA.—

(A) COLLECTION, ANALYSIS, AND REPORTING.—

(i) IN GENERAL.—Except as provided in clauses (ii)
and (iii) with respect to plans described in such
clauses and subject to subparagraph (B), as part of the
quality improvement program under paragraph (1),
each MA organization shall provide for the collection,
analysis, and reporting of data that permits the meas-
urement of health outcomes and other indices of qual-
ity. With respect to MA private fee-for-service plans
and MSA plans, the requirements under the preceding
sentence may not exceed the requirements under this
subparagraph with respect to MA local plans that are
preferred provider organization plans, except that, for
plan year 2010, the limitation under clause (iii) shall
not apply and such requirements shall apply only with
respect to administrative claims data.
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(i) SPECIAL REQUIREMENTS FOR SPECIALIZED MA
PLANS FOR SPECIAL NEEDS INDIVIDUALS.—In addition
to the data required to be collected, analyzed, and re-
ported under clause (i) and notwithstanding the limi-
tations under subparagraph (B), as part of the quality
improvement program under paragraph (1), each MA
organization offering a specialized Medicare Advan-
tage plan for special needs individuals shall provide
for the collection, analysis, and reporting of data that
permits the measurement of health outcomes and
other indices of quality with respect to the require-
ments described in paragraphs (2) through (5) of sub-
section (f). Such data may be based on claims data and
shall be at the plan level.

(iii) APPLICATION TO LOCAL PREFERRED PROVIDER OR-
GANIZATIONS AND MA REGIONAL PLANS.—Clause (i)
shall apply to MA organizations with respect to MA
local plans that are preferred provider organization
plans and to MA regional plans only insofar as serv-
ices are furnished by providers or services, physicians,
and other health care practitioners and suppliers that
have contracts with such organization to furnish serv-
ices under such plans.

(iv) DEFINITION OF PREFERRED PROVIDER ORGANIZA-
TION PLAN.—In this subparagraph, the term “preferred
provider organization plan” means an MA plan that—

(I) has a network of providers that have agreed
to a contractually specified reimbursement for cov-
ered benefits with the organization offering the
plan;

(IT) provides for reimbursement for all covered
benefits regardless of whether such benefits are
provided within such network of providers; and

(III) is offered by an organization that is not li-
censed or organized under State law as a health
maintenance organization.

(B) LIMITATIONS.—

(i) TYPES OF DATA.—The Secretary shall not collect
under subparagraph (A) data on quality, outcomes,
and beneficiary satisfaction to facilitate consumer
choice and program administration other than the
types of data that were collected by the Secretary as
of November 1, 2003.

(i) CHANGES IN TYPES OF DATA.—Subject to sub-
clause (iii), the Secretary may only change the types
of data that are required to be submitted under sub-
paragraph (A) after submitting to Congress a report
on the reasons for such changes that was prepared in
consultation with MA organizations and private ac-
crediting bodies.

(iii) CONSTRUCTION.—Nothing in the subsection
shall be construed as restricting the ability of the Sec-
retary to carry out the duties under section
1851(d)(4)(D).

(4) TREATMENT OF ACCREDITATION.—
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(A) IN GENERAL.—The Secretary shall provide that a
Medicare+Choice organization is deemed to meet all the
requirements described in any specific clause of subpara-
graph (B) if the organization is accredited (and periodically
reaccredited) by a private accrediting organization under a
process that the Secretary has determined assures that the
accrediting organization applies and enforces standards
that meet or exceed the standards established under sec-
tion 1856 to carry out the requirements in such clause.

(B) REQUIREMENTS DESCRIBED.—The provisions de-
scribed in this subparagraph are the following:

(i) Paragraphs (1) through (3) of this subsection (re-
lating to quality improvement programs).

(i1) Subsection (b) (relating to antidiscrimination).

(iii) Subsection (d) (relating to access to services).

(iv) Subsection (h) (relating to confidentiality and ac-
curacy of enrollee records).

(v) Subsection (i) (relating to information on advance
directives).

(vi) Subsection (j) (relating to provider participation
rules).

(vii) The requirements described in section 1860D-
4(j), to the extent such requirements apply under sec-
tion 1860D-21(c).

(C) TIMELY ACTION ON APPLICATIONS.—The Secretary
shall determine, within 210 days after the date the Sec-
retary receives an application by a private accrediting or-
ganization and using the criteria specified in section
1865(a)(2), whether the process of the private accrediting
organization meets the requirements with respect to any
specific clause in subparagraph (B) with respect to which
the application is made. The Secretary may not deny such
an application on the basis that it seeks to meet the re-
quirements with respect to only one, or more than one,
such specific clause.

(D) CoNSTRUCTION.—Nothing in this paragraph shall be
construed as limiting the authority of the Secretary under
section 1857, including the authority to terminate con-
tracts with Medicare+Choice organizations under sub-
section (c)(2) of such section.

(f) GRIEVANCE MECHANISM.—Each Medicare+Choice organization
must provide meaningful procedures for hearing and resolving
grievances between the organization (including any entity or indi-
vidual through which the organization provides health care serv-
ices) and enrollees with Medicare+Choice plans of the organization
under this part.

(g) COVERAGE DETERMINATIONS, RECONSIDERATIONS, AND AP-
PEALS.—

(1) DETERMINATIONS BY ORGANIZATION.—

(A) IN GENERAL.—A Medicare+Choice organization shall
have a procedure for making determinations regarding
whether an individual enrolled with the plan of the organi-
zation under this part is entitled to receive a health serv-
ice under this section and the amount (if any) that the in-
dividual is required to pay with respect to such service.
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Subject to paragraph (3), such procedures shall provide for
such determination to be made on a timely basis.

(B) EXPLANATION OF DETERMINATION.—Such a deter-
mination that denies coverage, in whole or in part, shall
be in writing and shall include a statement in understand-
able language of the reasons for the denial and a descrip-
tion of the reconsideration and appeals processes.

(2) RECONSIDERATIONS.—

(A) IN GENERAL.—The organization shall provide for re-
consideration of a determination described in paragraph
(1)(B) upon request by the enrollee involved. The reconsid-
eration shall be within a time period specified by the Sec-
retary, but shall be made, subject to paragraph (3), not
later than 60 days after the date of the receipt of the re-
quest for reconsideration.

(B) PHYSICIAN DECISION ON CERTAIN RECONSIDER-
ATIONS.—A reconsideration relating to a determination to
deny coverage based on a lack of medical necessity shall
be made only by a physician with appropriate expertise in
the field of medicine which necessitates treatment who is
other than a physician involved in the initial determina-
tion.

(3) EXPEDITED DETERMINATIONS AND RECONSIDERATIONS.—

(A) RECEIPT OF REQUESTS.—

(i) ENROLLEE REQUESTS.—An enrollee in a
Medicare+Choice plan may request, either in writing
or orally, an expedited determination under paragraph
(1) or an expedited reconsideration under paragraph
(2) by the Medicare+Choice organization.

(il) PHYSICIAN REQUESTS.—A physician, regardless
whether the physician is affiliated with the organiza-
tion or not, may request, either in writing or orally,
such an expedited determination or reconsideration.

(B) ORGANIZATION PROCEDURES.—

(i) IN GENERAL.—The Medicare+Choice organization
shall maintain procedures for expediting organization
determinations and reconsiderations when, upon re-
quest of an enrollee, the organization determines that
the application of the normal time frame for making
a determination (or a reconsideration involving a de-
termination) could seriously jeopardize the life or
health of the enrollee or the enrollee’s ability to regain
maximum function.

(ii) EXPEDITION REQUIRED FOR PHYSICIAN RE-
QUESTS.—In the case of a request for an expedited de-
termination or reconsideration made under subpara-
graph (A)(ii), the organization shall expedite the deter-
mination or reconsideration if the request indicates
that the application of the normal time frame for mak-
ing a determination (or a reconsideration involving a
determination) could seriously jeopardize the life or
health of the enrollee or the enrollee’s ability to regain
maximum function.

(iii) TIMELY RESPONSE.—In cases described in
clauses (i) and (ii), the organization shall notify the
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enrollee (and the physician involved, as appropriate) of
the determination or reconsideration under time limi-
tations established by the Secretary, but not later
than 72 hours of the time of receipt of the request for
the determination or reconsideration (or receipt of the
information necessary to make the determination or
reconsideration), or such longer period as the Sec-
retary may permit in specified cases.

(4) INDEPENDENT REVIEW OF CERTAIN COVERAGE DENIALS.—
The Secretary shall contract with an independent, outside enti-
ty to review and resolve in a timely manner reconsiderations
that affirm denial of coverage, in whole or in part. The provi-
sions of section 1869(c)(5) shall apply to independent outside
entities under contract with the Secretary under this para-
graph.

(5) APPEALS.—An enrollee with a Medicare+Choice plan of a
Medicare+Choice organization under this part who is dissatis-
fied by reason of the enrollee’s failure to receive any health
service to which the enrollee believes the enrollee is entitled
and at no greater charge than the enrollee believes the enrollee
is required to pay is entitled, if the amount in controversy is
$100 or more, to a hearing before the Secretary to the same
extent as is provided in section 205(b), and in any such hearing
the Secretary shall make the organization a party. If the
amount in controversy is $1,000 or more, the individual or or-
ganization shall, upon notifying the other party, be entitled to
judicial review of the Secretary’s final decision as provided in
section 205(g), and both the individual and the organization
shall be entitled to be parties to that judicial review. In apply-
ing subsections (b) and (g) of section 205 as provided in this
paragraph, and in applying section 205(1) thereto, any ref-
erence therein to the Commissioner of Social Security or the
Social Security Administration shall be considered a reference
to the Secretary or the Department of Health and Human
Services, respectively. The provisions of  section
1869(b)(1)(E)(iii) shall apply with respect to dollar amounts
specified in the first 2 sentences of this paragraph in the same
manner as they apply to the dollar amounts specified in section
1869(b)(1)(E)().

(h) CONFIDENTIALITY AND ACCURACY OF ENROLLEE RECORDS.—
Insofar as a Medicare+Choice organization maintains medical
records or other health information regarding enrollees under this
gart, the Medicare+Choice organization shall establish proce-

ures—

(1) to safeguard the privacy of any individually identifiable
enrollee information;

(2) to maintain such records and information in a manner
that is accurate and timely; and

(3) to assure timely access of enrollees to such records and
information.

i) INFORMATION ON ADVANCE DirecTIVES.—Each
Medicare+Choice organization shall meet the requirement of sec-
tion 1866(f) (relating to maintaining written policies and proce-
dures respecting advance directives).

(j) RULES REGARDING PROVIDER PARTICIPATION.—
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(1) PROCEDURES.—Insofar as a Medicare+Choice organization
offers benefits under a Medicare+Choice plan through agree-
ments with physicians, the organization shall establish reason-
able procedures relating to the participation (under an agree-
ment between a physician and the organization) of physicians
under such a plan. Such procedures shall include—

(A) providing notice of the rules regarding participation,

(B) providing written notice of participation decisions
that are adverse to physicians, and

(C) providing a process within the organization for ap-
pealing such adverse decisions, including the presentation
of information and views of the physician regarding such
decision.

(2) CONSULTATION IN MEDICAL POLICIES.—A Medicare+Choice
organization shall consult with physicians who have entered
into participation agreements with the organization regarding
the organization’s medical policy, quality, and medical manage-
ment procedures.

(3) PROHIBITING INTERFERENCE WITH PROVIDER ADVICE TO
ENROLLEES.—

(A) IN GENERAL.—Subject to subparagraphs (B) and (C),
a Medicare+Choice organization (in relation to an indi-
vidual enrolled under a Medicare+Choice plan offered by
the organization under this part) shall not prohibit or oth-
erwise restrict a covered health care professional (as de-
fined in subparagraph (D)) from advising such an indi-
vidual who is a patient of the professional about the health
status of the individual or medical care or treatment for
the individual’s condition or disease, regardless of whether
benefits for such care or treatment are provided under the
plan, if the professional is acting within the lawful scope
of practice.

(B) CONSCIENCE PROTECTION.—Subparagraph (A) shall
not be construed as requiring a Medicare+Choice plan to
provide, reimburse for, or provide coverage of a counseling
or referral service if the Medicare+Choice organization of-
fering the plan—

(i) objects to the provision of such service on moral
or religious grounds; and

(i) in the manner and through the written instru-
mentalities such Medicare+Choice organization deems
appropriate, makes available information on its poli-
cies regarding such service to prospective enrollees be-
fore or during enrollment and to enrollees within 90
days after the date that the organization or plan
adopts a change in policy regarding such a counseling
or referral service.

(C) CoNSTRUCTION.—Nothing in subparagraph (B) shall
be construed to affect disclosure requirements under State
law or under the Employee Retirement Income Security
Act of 1974.

(D) HEALTH CARE PROFESSIONAL DEFINED.—For purposes
of this paragraph, the term “health care professional”
means a physician (as defined in section 1861(r)) or other
health care professional if coverage for the professional’s
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services is provided under the Medicare+Choice plan for
the services of the professional. Such term includes a podi-
atrist, optometrist, chiropractor, psychologist, dentist, phy-
sician assistant, physical or occupational therapist and
therapy assistant, speech-language pathologist, audiol-
ogist, registered or licensed practical nurse (including
nurse practitioner, clinical nurse specialist, certified reg-
istered nurse anesthetist, and certified nurse-midwife), li-
censed certified social worker, registered respiratory thera-
pist, and certified respiratory therapy technician.

(4) LIMITATIONS ON PHYSICIAN INCENTIVE PLANS.—

(A) IN GENERAL.—No Medicare+Choice organization may
operate any physician incentive plan (as defined in sub-
paragraph (B)) unless the organization provides assur-
ances satisfactory to the Secretary that the following re-
quirements are met:

(i) No specific payment is made directly or indirectly
under the plan to a physician or physician group as an
inducement to reduce or limit medically necessary
services provided with respect to a specific individual
enrolled with the organization.

(ii) If the plan places a physician or physician group
at substantial financial risk (as determined by the
Secretary) for services not provided by the physician
or physician group, the organization provides stop-loss
protection for the physician or group that is adequate
and appropriate, based on standards developed by the
Secretary that take into account the number of physi-
cians placed at such substantial financial risk in the
group or under the plan and the number of individuals
enrolled with the organization who receive services
from the physician or group.

(B) PHYSICIAN INCENTIVE PLAN DEFINED.—In this para-
graph, the term “physician incentive plan” means any com-
pensation arrangement between a Medicare+Choice orga-
nization and a physician or physician group that may di-
rectly or indirectly have the effect of reducing or limiting
services provided with respect to individuals enrolled with
the organization under this part.

(5) LIMITATION ON PROVIDER INDEMNIFICATION.—A
Medicare+Choice organization may not provide (directly or in-
directly) for a health care professional, provider of services, or
other entity providing health care services (or group of such
professionals, providers, or entities) to indemnify the organiza-
tion against any liability resulting from a civil action brought
for any damage caused to an enrollee with a Medicare+Choice
plan of the organization under this part by the organization’s
denial of medically necessary care.

(6) SPECIAL RULES FOR MEDICARE+CHOICE PRIVATE FEE-FOR-
SERVICE PLANS.—For purposes of applying this part (including
subsection (k)(1)) and section 1866(a)(1)(O), a hospital (or other
provider of services), a physician or other health care profes-
sional, or other entity furnishing health care services is treated
as having an agreement or contract in effect with a
Medicare+Choice organization (with respect to an individual
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?nrollefgl in a Medicare+Choice private fee-for-service plan it of-
ers), if—

(A) the provider, professional, or other entity furnishes
services that are covered under the plan to such an en-
rollee; and

(B) before providing such services, the provider, profes-
sional, or other entity —

(1) has been informed of the individual’s enrollment
under the plan, and
(11) either—

(I) has been informed of the terms and condi-
tions of payment for such services under the plan,
or

(IT) is given a reasonable opportunity to obtain
information concerning such terms and conditions,

in a manner reasonably designed to effect informed
agreement by a provider.
The previous sentence shall only apply in the absence of an ex-
plicit agreement between such a provider, professional, or
other entity and the Medicare+Choice organization.

(7) PROMOTION OF E-PRESCRIBING BY MA PLANS.—

(A) IN GENERAL.—An MA-PD plan may provide for a
separate payment or otherwise provide for a differential
payment for a participating physician that prescribes cov-
ered part D drugs in accordance with an electronic pre-
scription drug program that meets standards established
under section 1860D—4(e).

(B) CONSIDERATIONS.—Such payment may take into con-
sideration the costs of the physician in implementing such
a program and may also be increased for those partici-
pating physicians who significantly increase—

(1) formulary compliance;

(i1)) lower cost, therapeutically equivalent alter-
natives;

(iii) reductions in adverse drug interactions; and

(iv) efficiencies in filing prescriptions through re-
duced administrative costs.

(C) STRUCTURE.—Additional or increased payments
under this subsection may be structured in the same man-
ner as medication therapy management fees are structured
under section 1860D—4(c)(2)(E).

(k) TREATMENT OF SERVICES FURNISHED BY CERTAIN PRrO-
VIDERS.—

(1) IN GENERAL.—Except as provided in paragraph (2), a phy-
sician or other entity (other than a provider of services) that
does not have a contract establishing payment amounts for
services furnished to an individual enrolled under this part
with a Medicare+Choice organization described in section
1851(a)(2)(A) or with an organization offering an MSA plan
shall accept as payment in full for covered services under this
title that are furnished to such an individual the amounts that
the physician or other entity could collect if the individual were
not so enrolled. Any penalty or other provision of law that ap-
plies to such a payment with respect to an individual entitled
to benefits under this title (but not enrolled with a
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Medicare+Choice organization under this part) also applies
with respect to an individual so enrolled.

(2) APPLICATION TO MEDICARE+CHOICE PRIVATE FEE-FOR-
SERVICE PLANS.—

(A) BALANCE BILLING LIMITS UNDER MEDICARE+CHOICE
PRIVATE FEE-FOR-SERVICE PLANS IN CASE OF CONTRACT PRO-
VIDERS.—

(1) IN GENERAL.—In the case of an individual en-
rolled in a Medicare+Choice private fee-for-service
plan under this part, a physician, provider of services,
or other entity that has a contract (including through
the operation of subsection (j)(6)) establishing a pay-
ment rate for services furnished to the enrollee shall
accept as payment in full for covered services under
this title that are furnished to such an individual an
amount not to exceed (including any deductibles, coin-
surance, copayments, or balance billing otherwise per-
mitted under the plan) an amount equal to 115 per-
cent of such payment rate.

(ii) PROCEDURES TO ENFORCE LIMITS.—The
Medicare+Choice organization that offers such a plan
shall establish procedures, similar to the procedures
described in section 1848(g)(1)(A), in order to carry out
the previous sentence.

(ii1) ASSURING ENFORCEMENT.—If the
Medicare+Choice organization fails to establish and
enforce procedures required under clause (ii), the orga-
nization is subject to intermediate sanctions under
section 1857(g).

(B) ENROLLEE LIABILITY FOR NONCONTRACT PROVIDERS.—
For provision—

(i) establishing minimum payment rate in the case
of noncontract providers under a Medicare+Choice pri-
vate fee-for-service plan, see section 1852(a)(2); or

(ii) limiting enrollee liability in the case of covered
services furnished by such providers, see paragraph
(1) and section 1866(a)(1)(O).

(C) INFORMATION ON BENEFICIARY LIABILITY.—

(i) IN GENERAL.—Each Medicare+Choice organiza-
tion that offers a Medicare+Choice private fee-for-serv-
ice plan shall provide that enrollees under the plan
who are furnished services for which payment is
sought under the plan are provided an appropriate ex-
planation of benefits (consistent with that provided
under parts A and B and, if applicable, under medi-
care supplemental policies) that includes a clear state-
ment of the amount of the enrollee’s liability (includ-
ing any liability for balance billing consistent with this
subsection) with respect to payments for such services.

(ii) ADVANCE NOTICE BEFORE RECEIPT OF INPATIENT
HOSPITAL SERVICES AND CERTAIN OTHER SERVICES.—In
addition, such organization shall, in its terms and con-
ditions of payments to hospitals for inpatient hospital
services and for other services identified by the Sec-
retary for which the amount of the balance billing
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under subparagraph (A) could be substantial, require
the hospital to provide to the enrollee, before fur-
nishing such services and if the hospital imposes bal-
ance billing under subparagraph (A)—

(I) notice of the fact that balance billing is per-
mitted under such subparagraph for such services,
and

(IT) a good faith estimate of the likely amount of
such balance billing (if any), with respect to such
services, based upon the presenting condition of
the enrollee.

() RETURN TO HOME SKILLED NURSING FACILITIES FOR COVERED
PosT-HOSPITAL EXTENDED CARE SERVICES.—

(1) ENSURING RETURN TO HOME SNF.—

(A) IN GENERAL.—In providing coverage of post-hospital
extended care services, a Medicare+Choice plan shall pro-
vide for such coverage through a home skilled nursing fa-
cility if the following conditions are met:

(i) ENROLLEE ELECTION.—The enrollee elects to re-
ceive such coverage through such facility.

(ii)) SNF AGREEMENT.—The facility has a contract
with the Medicare+Choice organization for the provi-
sion of such services, or the facility agrees to accept
substantially similar payment under the same terms
and conditions that apply to similarly situated skilled
nursing facilities that are under contract with the
Medicare+Choice organization for the provision of such
services and through which the enrollee would other-
wise receive such services.

(B) MANNER OF PAYMENT TO HOME SNF.—The organiza-
tion shall provide payment to the home skilled nursing fa-
cility consistent with the contract or the agreement de-
scribed in subparagraph (A)(ii), as the case may be.

(2) NO LESS FAVORABLE COVERAGE.—The coverage provided
under paragraph (1) (including scope of services, cost-sharing,
and other criteria of coverage) shall be no less favorable to the
enrollee than the coverage that would be provided to the en-
rollee with respect to a skilled nursing facility the post-hospital
extended care services of which are otherwise covered under
the Medicare+Choice plan.

(3) RULE OF CONSTRUCTION.—Nothing in this subsection
shall be construed to do the following:

(A) To require coverage through a skilled nursing facility
that is not otherwise qualified to provide benefits under
part A for medicare beneficiaries not enrolled in a
Medicare+Choice plan.

(B) To prevent a skilled nursing facility from refusing to
accept, or imposing conditions upon the acceptance of, an
enrollee for the receipt of post-hospital extended care serv-
ices.

(4) DEFINITIONS.—In this subsection:

(A) HOME SKILLED NURSING FACILITY.—The term “home
skilled nursing facility” means, with respect to an enrollee
who is entitled to receive post-hospital extended care serv-
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ices under a Medicare+Choice plan, any of the following
skilled nursing facilities:

(i) SNF RESIDENCE AT TIME OF ADMISSION.—The
skilled nursing facility in which the enrollee resided at
the time of admission to the hospital preceding the re-
ceipt of such post-hospital extended care services.

(ii) SNF IN CONTINUING CARE RETIREMENT COMMU-
NITY.—A skilled nursing facility that is providing such
services through a continuing care retirement commu-
nity (as defined in subparagraph (B)) which provided
residence to the enrollee at the time of such admis-
sion.

(iii) SNF RESIDENCE OF SPOUSE AT TIME OF DIS-
CHARGE.—The skilled nursing facility in which the
spouse of the enrollee is residing at the time of dis-
charge from such hospital.

(B) CONTINUING CARE RETIREMENT COMMUNITY.—The
term “continuing care retirement community” means, with
respect to an enrollee in a Medicare+Choice plan, an ar-
rangement under which housing and health-related serv-
ices are provided (or arranged) through an organization for
the enrollee under an agreement that is effective for the
life of the enrollee or for a specified period.

(m) PROVISION OF ADDITIONAL TELEHEALTH BENEFITS.—

(1) MA PLAN OPTION.—For plan year 2020 and subsequent
plan years, subject to the requirements of paragraph (3), an
MA plan may provide additional telehealth benefits (as defined
in paragraph (2)) to individuals enrolled under this part.

(2) ADDITIONAL TELEHEALTH BENEFITS DEFINED.—

(A) IN GENERAL.—For purposes of this subsection and
section 1854:

(1) DEFINITION.—The term “additional telehealth
benefits” means services—

(I) for which benefits are available under part
B, including services for which payment is not
made under section 1834(m) due to the conditions
for payment under such section; and

(IT) that are identified for such year as clinically
appropriate to furnish using electronic informa-
tion and telecommunications technology when a
physician (as defined in section 1861(r)) or practi-
tioner (described in section 1842(b)(18)(C)) pro-
viding the service is not at the same location as
the plan enrollee.

(ii) EXCLUSION OF CAPITAL AND INFRASTRUCTURE
COSTS AND INVESTMENTS.—The term “additional tele-
health benefits” does not include capital and infra-
?tructure costs and investments relating to such bene-
its.

(B) PuBLIC COMMENT.—Not later than November 30,
2018, the Secretary shall solicit comments on—

(i) what types of items and services (including those
provided through supplemental health care benefits,
such as remote patient monitoring, secure messaging,
store and forward technologies, and other non-face-to-
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face communication) should be considered to be addi-
tional telehealth benefits; and

(i1) the requirements for the provision or furnishing
of such benefits (such as training and coordination re-
quirements).

(3) REQUIREMENTS FOR ADDITIONAL TELEHEALTH BENEFITS.—
The Secretary shall specify requirements for the provision or
furnishing of additional telehealth benefits, including with re-
spect to the following:

(A) Physician or practitioner qualifications (other than
licensure) and other requirements such as specific train-
ing.

(B) Factors necessary for the coordination of such bene-
fits with other items and services including those fur-
nished in-person.

(C) Such other areas as determined by the Secretary.

(4) ENROLLEE CHOICE.—If an MA plan provides a service as
an additional telehealth benefit (as defined in paragraph (2))—

(A) the MA plan shall also provide access to such benefit
through an in-person visit (and not only as an additional
telehealth benefit); and

(B) an individual enrollee shall have discretion as to
whether to receive such service through the in-person visit
or as an additional telehealth benefit.

(5) TREATMENT UNDER MA.—For purposes of this subsection
and section 1854, if a plan provides additional telehealth bene-
fits, such additional telehealth benefits shall be treated as if
they were benefits under the original Medicare fee-for-service
program option.

(6) CONSTRUCTION.—Nothing in this subsection shall be con-
strued as affecting the requirement under subsection (a)(1)
that MA plans provide enrollees with items and services (other
than hospice care) for which benefits are available under parts
A and B, including benefits available under section 1834(m).

(n) PROVISION OF INFORMATION RELATING TO THE SAFE DISPOSAL
OF CERTAIN PRESCRIPTION DRUGS.—

(1) IN GENERAL.—In the case of an individual enrolled under
an MA or MA-PD plan who is furnished an in-home health risk
assessment on or after January 1, 2021, such plan shall ensure
that such assessment includes information on the safe disposal
of prescription drugs that are controlled substances that meets
the criteria established under paragraph (2). Such information
shall include information on drug takeback programs that meet
such requirements determined appropriate by the Secretary and
information on in-home disposal.

(2) CRITERIA.—The Secretary shall, through rulemaking, es-
tablish criteria the Secretary determines appropriate with re-
spect to information provided to an individual to ensure that
such information sufficiently educates such individual on the
safe disposal of prescription drugs that are controlled sub-
stances.

* * * & * * *
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PART D—VOLUNTARY PRESCRIPTION DRUG BENEFIT PROGRAM

Subpart 1—Part D Eligible Individuals and Prescription Drug
Benefits

* * *k * * * *k

BENEFICIARY PROTECTIONS FOR QUALIFIED PRESCRIPTION DRUG
COVERAGE

SEC. 1860D—4. (a) DISSEMINATION OF INFORMATION.—

(1) GENERAL INFORMATION.—

(A) APPLICATION OF MA INFORMATION.—A PDP sponsor
shall disclose, in a clear, accurate, and standardized form
to each enrollee with a prescription drug plan offered by
the sponsor under this part at the time of enrollment and
at least annually thereafter, the information described in
section 1852(c)(1) relating to such plan, insofar as the Sec-
retary determines appropriate with respect to benefits pro-
vided under this part, and, subject to subparagraph (C), in-
cluding the information described in subparagraph (B).

(B) DRUG SPECIFIC INFORMATION.—The information de-
scribed in this subparagraph is information concerning the
following:

(i) Access to specific covered part D drugs, including
access through pharmacy networks.

(ii)) How any formulary (including any tiered for-
mulary structure) used by the sponsor functions, in-
cluding a description of how a part D eligible indi-
vidual may obtain information on the formulary con-
sistent with paragraph (3).

(ii1) Beneficiary cost-sharing requirements and how
a part D eligible individual may obtain information on
such requirements, including tiered or other copay-
ment level applicable to each drug (or class of drugs),
consistent with paragraph (3).

(iv) The medication therapy management program
required under subsection (c).

(v) The drug management program for at-risk bene-
ficiaries under subsection (c)(5).

(vi) For plan year 2021 and each subsequent plan
year, subject to subparagraph (C), with respect to the
treatment of pain—

(I) the risks associated with prolonged opioid
use; and
(II) coverage of nonpharmacological therapies,
devices, and nonopioid medications—
(aa) in the case of an MA-PD plan under
part C, under such plan; and
(bb) in the case of a prescription drug plan,
under such plan and under parts A and B.

(C) TARGETED PROVISION OF INFORMATION.—A PDP
sponsor of a prescription drug plan may, in lieu of dis-
closing the information described in subparagraph (B)(vi)
to each enrollee under the plan, disclose such information
through mail or electronic communications to a subset of
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enrollees under the plan, such as enrollees who have been
prescribed an opioid in the previous two-year period.

(2) DISCLOSURE UPON REQUEST OF GENERAL COVERAGE, UTILI-
ZATION, AND GRIEVANCE INFORMATION.—Upon request of a part
D eligible individual who is eligible to enroll in a prescription
drug plan, the PDP sponsor offering such plan shall provide in-
formation similar (as determined by the Secretary) to the infor-
mation described in subparagraphs (A), (B), and (C) of section
1852(c)(2) to such individual.

(3) PROVISION OF SPECIFIC INFORMATION.—

(A) RESPONSE TO BENEFICIARY QUESTIONS.—Each PDP
sponsor offering a prescription drug plan shall have a
mechanism for providing specific information on a timely
basis to enrollees upon request. Such mechanism shall in-
clude access to information through the use of a toll-free
telephone number and, upon request, the provision of such
information in writing.

(B) AVAILABILITY OF INFORMATION ON CHANGES IN FOR-
MULARY THROUGH THE INTERNET.—A PDP sponsor offering
a prescription drug plan shall make available on a timely
basis through an Internet website information on specific
changes in the formulary under the plan (including
changes to tiered or preferred status of covered part D
drugs).

(4) CLAIMS INFORMATION.—A PDP sponsor offering a pre-
scription drug plan must furnish to each enrollee in a form
easily understandable to such enrollees—

(A) an explanation of benefits (in accordance with section
1806(a) or in a comparable manner); and

(B) when prescription drug benefits are provided under
this part, a notice of the benefits in relation to—

(i) the initial coverage limit for the current year; and
(i) the annual out-of-pocket threshold for the cur-
rent year.
Notices under subparagraph (B) need not be provided more
often than as specified by the Secretary and notices under
subparagraph (B)(ii) shall take into account the application
of section 1860D-2(b)(4)(C) to the extent practicable, as
specified by the Secretary.
(b) AcceEss TO COVERED PART D DRUGS.—

(1) ASSURING PHARMACY ACCESS.—

(A) PARTICIPATION OF ANY WILLING PHARMACY.—A pre-
scription drug plan shall permit the participation of any
pharmacy that meets the terms and conditions under the
plan.

(B) DISCOUNTS ALLOWED FOR NETWORK PHARMACIES.—
For covered part D drugs dispensed through in-network
pharmacies, a prescription drug plan may, notwith-
standing subparagraph (A), reduce coinsurance or copay-
ments for part D eligible individuals enrolled in the plan
below the level otherwise required. In no case shall such
a reduction result in an increase in payments made by the
Secretary under section 1860D-15 to a plan.

(C) CONVENIENT ACCESS FOR NETWORK PHARMACIES.—
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(i) IN GENERAL.—The PDP sponsor of the prescrip-
tion drug plan shall secure the participation in its net-
work of a sufficient number of pharmacies that dis-
pense (other than by mail order) drugs directly to pa-
tients to ensure convenient access (consistent with
rules established by the Secretary).

(i) APPLICATION OF TRICARE STANDARDS.—The Sec-
retary shall establish rules for convenient access to in-
network pharmacies under this subparagraph that are
no less favorable to enrollees than the rules for con-
venient access to pharmacies included in the state-
ment of work of solicitation (#MDA906—03-R-0002) of
the Department of Defense under the TRICARE Retail
Pharmacy (TRRx) as of March 13, 2003.

(iii) ADEQUATE EMERGENCY ACCESS.—Such rules
shall include adequate emergency access for enrollees.

(iv) CONVENIENT ACCESS IN LONG-TERM CARE FACILI-
TIES.—Such rules may include standards with respect
to access for enrollees who are residing in long-term
care facilities and for pharmacies operated by the In-
dian Health Service, Indian tribes and tribal organiza-
tions, and urban Indian organizations (as defined in
section 4 of the Indian Health Care Improvement Act).

(D) LEVEL PLAYING FIELD.—Such a sponsor shall permit
enrollees to receive benefits (which may include a 90-day
supply of drugs or biologicals) through a pharmacy (other
than a mail order pharmacy), with any differential in
charge paid by such enrollees.

(E) NOT REQUIRED TO ACCEPT INSURANCE RISK.—The
terms and conditions under subparagraph (A) may not re-
quire participating pharmacies to accept insurance risk as
a condition of participation.

(2) USE OF STANDARDIZED TECHNOLOGY.—

(A) IN GENERAL.—The PDP sponsor of a prescription
drug plan shall issue (and reissue, as appropriate) such a
card (or other technology) that may be used by an enrollee
to assure access to negotiated prices under section 1860D—
2(d).

(B) STANDARDS.—

(i) IN GENERAL.—The Secretary shall provide for the
development, adoption, or recognition of standards re-
lating to a standardized format for the card or other
technology required under subparagraph (A). Such
standards shall be compatible with part C of title XI
and may be based on standards developed by an ap-
propriate standard setting organization.

(i1)) CONSULTATION.—In developing the standards
under clause (i), the Secretary shall consult with the
National Council for Prescription Drug Programs and
other standard setting organizations determined ap-
propriate by the Secretary.

(i11) IMPLEMENTATION.—The Secretary shall develop,
adopt, or recognize the standards under clause (i) by
such date as the Secretary determines shall be suffi-



40

cient to ensure that PDP sponsors utilize such stand-
ards beginning January 1, 2006.

(3) REQUIREMENTS ON DEVELOPMENT AND APPLICATION OF
FORMULARIES.—If a PDP sponsor of a prescription drug plan
uses a formulary (including the use of tiered cost-sharing), the
following requirements must be met:

(A) DEVELOPMENT AND REVISION BY A PHARMACY AND
THERAPEUTIC (P&T) COMMITTEE.—

(i) IN GENERAL.—The formulary must be developed
and reviewed by a pharmacy and therapeutic com-
mittee. A majority of the members of such committee
shall consist of individuals who are practicing physi-
cians or practicing pharmacists (or both).

(ii) INCLUSION OF INDEPENDENT EXPERTS.—Such
committee shall include at least one practicing physi-
cian and at least one practicing pharmacist, each of
whom—

(I) is independent and free of conflict with re-
spect to the sponsor and plan; and
(IT) has expertise in the care of elderly or dis-
abled persons.
(B) FORMULARY DEVELOPMENT.—In developing and re-
viewing the formulary, the committee shall—

(i) base clinical decisions on the strength of scientific
evidence and standards of practice, including assess-
ing peer-reviewed medical literature, such as random-
ized clinical trials, pharmacoeconomic studies, out-
comes research data, and on such other information as
the committee determines to be appropriate; and

(i) take into account whether including in the for-
mulary (or in a tier in such formulary) particular cov-
ered part D drugs has therapeutic advantages in
terms of safety and efficacy.

(C) INCLUSION OF DRUGS IN ALL THERAPEUTIC CAT-
EGORIES AND CLASSES.—

(i) IN GENERAL.—Subject to subparagraph (G), the
formulary must include drugs within each therapeutic
category and class of covered part D drugs, although
not necessarily all drugs within such categories and
classes.

(ii) MODEL GUIDELINES.—The Secretary shall re-
quest the United States Pharmacopeia to develop, in
consultation with pharmaceutical benefit managers
and other interested parties, a list of categories and
classes that may be used by prescription drug plans
under this paragraph and to revise such classification
from time to time to reflect changes in therapeutic
uses of covered part D drugs and the additions of new
covered part D drugs.

(iii) LIMITATION ON CHANGES IN THERAPEUTIC CLAS-
SIFICATION.—The PDP sponsor of a prescription drug
plan may not change the therapeutic categories and
classes in a formulary other than at the beginning of
each plan year except as the Secretary may permit to
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take into account new therapeutic uses and newly ap-
proved covered part D drugs.

(D) PROVIDER AND PATIENT EDUCATION.—The PDP spon-
sor shall establish policies and procedures to educate and
inform health care providers and enrollees concerning the
formulary.

(E) NOTICE BEFORE REMOVING DRUG FROM FORMULARY
OR CHANGING PREFERRED OR TIER STATUS OF DRUG.—Any
removal of a covered part D drug from a formulary and
any change in the preferred or tiered cost-sharing status
of such a drug shall take effect only after appropriate no-
tice is made available (such as under subsection (a)(3)) to
the Secretary, affected enrollees, physicians, pharmacies,
and pharmacists.

(F) PERIODIC EVALUATION OF PROTOCOLS.—In connection
with the formulary, the sponsor of a prescription drug plan
shall provide for the periodic evaluation and analysis of
treatment protocols and procedures.

(G) REQUIRED INCLUSION OF DRUGS IN CERTAIN CAT-
EGORIES AND CLASSES.—

(1) FORMULARY REQUIREMENTS.—

(I) IN GENERAL.—Subject to subclause (II), a
PDP sponsor offering a prescription drug plan
shall be required to include all covered part D
drugs in the categories and classes identified by
the Secretary under clause (ii)(I).

(IT) EXCEPTIONS.—The Secretary may establish
exceptions that permit a PDP sponsor offering a
prescription drug plan to exclude from its for-
mulary a particular covered part D drug in a cat-
egory or class that is otherwise required to be in-
cluded in the formulary under subclause (I) (or to
otherwise limit access to such a drug, including
through prior authorization or utilization manage-
ment).

(ii) IDENTIFICATION OF DRUGS IN CERTAIN CAT-
EGORIES AND CLASSES.—

(I) IN GENERAL.—Subject to clause (iv), the Sec-
retary shall identify, as appropriate, categories
and classes of drugs for which the Secretary deter-
mines are of clinical concern.

(IT) CRITERIA.—The Secretary shall use criteria
established by the Secretary in making any deter-
mination under subclause (I).

(iii) IMPLEMENTATION.—The Secretary shall estab-
lish the criteria under clause (ii)(II) and any excep-
tions under clause (i)(II) through the promulgation of
a regulation which includes a public notice and com-
ment period.

(iv) REQUIREMENT FOR CERTAIN CATEGORIES AND
CLASSES UNTIL CRITERIA ESTABLISHED.—Until such
time as the Secretary establishes the criteria under
clause (ii)(II) the following categories and classes of
drugs shall be identified under clause (ii)(I):

(I) Anticonvulsants.
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(IT) Antidepressants.

(ITI) Antineoplastics.

(IV) Antipsychotics.

(V) Antiretrovirals.

(VD) Immunosuppressants for the treatment of
transplant rejection.

(H) USE OF SINGLE, UNIFORM EXCEPTIONS AND APPEALS
PROCESS.—Notwithstanding any other provision of this
part, each PDP sponsor of a prescription drug plan shall—

(i) use a single, uniform exceptions and appeals
process (including, to the extent the Secretary deter-
mines feasible, a single, uniform model form for use
under such process) with respect to the determination
of prescription drug coverage for an enrollee under the
plan; and

(ii) provide instant access to such process by enroll-
ees through a toll-free telephone number and an Inter-
net website.

(¢) CosT AND UTILIZATION MANAGEMENT; QUALITY ASSURANCE;
MEDICATION THERAPY MANAGEMENT PROGRAM.—

(1) IN GENERAL.—The PDP sponsor shall have in place, di-
rectly or through appropriate arrangements, with respect to
covered part D drugs, the following:

(A) A cost-effective drug utilization management pro-
gram, including incentives to reduce costs when medically
appropriate, such as through the use of multiple source
drugs (as defined in section 1927(k)(7)(A)1)).

(B) Quality assurance measures and systems to reduce
medication errors and adverse drug interactions and im-
prove medication use.

(C) A medication therapy management program de-
scribed in paragraph (2).

(D) A program to control fraud, abuse, and waste.

(E) A utilization management tool to prevent drug abuse
(as described in paragraph (6)(A)).

Nothing in this section shall be construed as impairing a PDP
sponsor from utilizing cost management tools (including dif-
ferential payments) under all methods of operation.

(2) MEDICATION THERAPY MANAGEMENT PROGRAM.—

(A) DESCRIPTION.—

(i) IN GENERAL.—A medication therapy management
program described in this paragraph is a program of
drug therapy management that may be furnished by
a pharmacist and that is designed to assure, with re-
spect to targeted beneficiaries described in clause (ii),
that covered part D drugs under the prescription drug
plan are appropriately used to optimize therapeutic
outcomes through improved medication use, and to re-
duce the risk of adverse events, including adverse
drug interactions. Such a program may distinguish be-
tween services in ambulatory and institutional set-
tings.

(i1) TARGETED BENEFICIARIES DESCRIBED.—Targeted
beneficiaries described in this clause are part D eligi-
ble individuals who—
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(I) have multiple chronic diseases (such as dia-
betes, asthma, hypertension, hyperlipidemia, and
congestive heart failure);

(I) are taking multiple covered part D drugs;
and

(ITT) are identified as likely to incur annual
costs for covered part D drugs that exceed a level
specified by the Secretary.

(B) ELEMENTS.—Such program [may include elements
that promote]—

(i) may include elements that promote—

[(A)]1 (I) enhanced enrollee understanding to pro-
mote the appropriate use of medications by enroll-
ees and to reduce the risk of potential adverse
events associated with medications, through bene-
ficiary education, counseling, and other appro-
priate means;

[G1)] (1D increased enrollee adherence with pre-
scription medication regimens through medication
refill reminders, special packaging, and other com-
pliance programs and other appropriate means;
and

[(ii)] (I11) detection of adverse drug events and
patterns of overuse and underuse of prescription
drugsl.1; and

(it) with respect to plan years beginning on or after
January 1, 2021, shall provide for—

(I) the provision of information to the enrollee on
the safe disposal of prescription drugs that are
controlled substances that meets the criteria estab-
lished under section 1852(n)(2), including informa-
tion on drug takeback programs that meet such re-
quirements determined appropriate by the Sec-
retary and information on in-home disposal; and

(I1) cost-effective means by which an enrollee
may so safely dispose of such drugs.

(C) REQUIRED INTERVENTIONS.—For plan years begin-
ning on or after the date that is 2 years after the date of
the enactment of the Patient Protection and Affordable
Care Act, prescription drug plan sponsors shall offer medi-
cation therapy management services to targeted bene-
ficiaries described in subparagraph (A)(ii) that include, at
a minimum, the following to increase adherence to pre-
scription medications or other goals deemed necessary by
the Secretary:

(i) An annual comprehensive medication review fur-
nished person-to-person or wusing telehealth tech-
nologies (as defined by the Secretary) by a licensed
pharmacist or other qualified provider. The com-
prehensive medication review—

(I) shall include a review of the individual’s
medications and may result in the creation of a
recommended medication action plan or other ac-
tions in consultation with the individual and with
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input from the prescriber to the extent necessary
and practicable; and
(IT) shall include providing the individual with a
written or printed summary of the results of the
review.
The Secretary, in consultation with relevant stake-
holders, shall develop a standardized format for the
action plan under subclause (I) and the summary
under subclause (II).

(ii) Follow-up interventions as warranted based on
the findings of the annual medication review or the
targeted medication enrollment and which may be pro-
vided person-to-person or using telehealth technologies
(as defined by the Secretary).

(D) AsSESSMENT.—The prescription drug plan sponsor
shall have in place a process to assess, at least on a quar-
terly basis, the medication use of individuals who are at
risk but not enrolled in the medication therapy manage-
ment program, including individuals who have experienced
a transition in care, if the prescription drug plan sponsor
has access to that information.

(E) AUTOMATIC ENROLLMENT WITH ABILITY TO OPT-OUT.—
The prescription drug plan sponsor shall have in place a
process to—

(i) subject to clause (ii), automatically enroll tar-
geted beneficiaries described in subparagraph (A)(ii),
including beneficiaries identified under subparagraph
(D), in the medication therapy management program
required under this subsection; and

(i1) permit such beneficiaries to opt-out of enrollment
in such program.

(E) DEVELOPMENT OF PROGRAM IN COOPERATION WITH LI-
CENSED PHARMACISTS.—Such program shall be developed
in cooperation with licensed and practicing pharmacists
and physicians.

(F) COORDINATION WITH CARE MANAGEMENT PLANS.—The
Secretary shall establish guidelines for the coordination of
any medication therapy management program under this
paragraph with respect to a targeted beneficiary with any
care management plan established with respect to such
beneficiary under a chronic care improvement program
under section 1807.

(G) CONSIDERATIONS IN PHARMACY FEES.—The PDP
sponsor of a prescription drug plan shall take into account,
in establishing fees for pharmacists and others providing
services under such plan, the resources used, and time re-
quired to, implement the medication therapy management
program under this paragraph. Each such sponsor shall
disclose to the Secretary upon request the amount of any
such management or dispensing fees. The provisions of
section 1927(b)(3)(D) apply to information disclosed under
this subparagraph.

(3) REDUCING WASTEFUL DISPENSING OF OUTPATIENT PRE-
SCRIPTION DRUGS IN LONG-TERM CARE FACILITIES.—The Sec-
retary shall require PDP sponsors of prescription drug plans to
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utilize specific, uniform dispensing techniques, as determined
by the Secretary, in consultation with relevant stakeholders
(including representatives of nursing facilities, residents of
nursing facilities, pharmacists, the pharmacy industry (includ-
ing retail and long-term care pharmacy), prescription drug
plans, MA-PD plans, and any other stakeholders the Secretary
determines appropriate), such as weekly, daily, or automated
dose dispensing, when dispensing covered part D drugs to en-
rollees who reside in a long-term care facility in order to re-
duce waste associated with 30-day fills.

(4) REQUIRING VALID PRESCRIBER NATIONAL PROVIDER IDENTI-
FIERS ON PHARMACY CLAIMS.—

(A) IN GENERAL.—For plan year 2016 and subsequent
plan years, the Secretary shall require a claim for a cov-
ered part D drug for a part D eligible individual enrolled
in a prescription drug plan under this part or an MA-PD
plan under part C to include a prescriber National Pro-
vider Identifier that is determined to be valid under the
procedures established under subparagraph (B)(i).

(B) PROCEDURES.—

(i) VALIDITY OF PRESCRIBER NATIONAL PROVIDER
IDENTIFIERS.—The Secretary, in consultation with ap-
propriate stakeholders, shall establish procedures for
determining the validity of prescriber National Pro-
vider Identifiers under subparagraph (A).

(ii) INFORMING BENEFICIARIES OF REASON FOR DE-
NIAL.—The Secretary shall establish procedures to en-
sure that, in the case that a claim for a covered part
D drug of an individual described in subparagraph (A)
is denied because the claim does not meet the require-
ments of this paragraph, the individual is properly in-
formed at the point of service of the reason for the de-
nial.

(C) REPORT.—Not later than January 1, 2018, the In-
spector General of the Department of Health and Human
Services shall submit to Congress a report on the effective-
?ess of the procedures established under subparagraph
B)).

(5) DRUG MANAGEMENT PROGRAM FOR AT-RISK BENE-
FICIARIES.—

(A) AUTHORITY TO ESTABLISH.—A PDP sponsor may es-
tablish a drug management program for at-risk bene-
ficiaries under which, subject to subparagraph (B), the
PDP sponsor may, in the case of an at-risk beneficiary for
prescription drug abuse who is an enrollee in a prescrip-
tion drug plan of such PDP sponsor, limit such bene-
ficiary’s access to coverage for frequently abused drugs
under such plan to frequently abused drugs that are pre-
scribed for such beneficiary by one or more prescribers se-
lected under subparagraph (D), and dispensed for such
beneficiary by one or more pharmacies selected under such
subparagraph.

(B) REQUIREMENT FOR NOTICES.—

(i) IN GENERAL.—A PDP sponsor may not limit the
access of an at-risk beneficiary for prescription drug
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abuse to coverage for frequently abused drugs under a
prescription drug plan until such sponsor—

(I) provides to the beneficiary an initial notice
described in clause (ii) and a second notice de-
scribed in clause (iii); and

(IT) verifies with the providers of the beneficiary
that the beneficiary is an at-risk beneficiary for
prescription drug abuse.

(11) INITIAL NOTICE.—An initial notice described in
this clause is a notice that provides to the bene-
ficiary—

(I) notice that the PDP sponsor has identified
the beneficiary as potentially being an at-risk ben-
eficiary for prescription drug abuse;

(IT) information describing all State and Federal
public health resources that are designed to ad-
dress prescription drug abuse to which the bene-
ficiary has access, including mental health serv-
ices and other counseling services;

(ITI) notice of, and information about, the right
of the beneficiary to appeal such identification
under subsection (h) and the option of an auto-
matic escalation to external review;

(IV) a request for the beneficiary to submit to
the PDP sponsor preferences for which prescribers
and pharmacies the beneficiary would prefer the
PDP sponsor to select under subparagraph (D) in
the case that the beneficiary is identified as an at-
risk beneficiary for prescription drug abuse as de-
scribed in clause (iii)(I);

(V) an explanation of the meaning and con-
sequences of the identification of the beneficiary
as potentially being an at-risk beneficiary for pre-
scription drug abuse, including an explanation of
the drug management program established by the
PDP sponsor pursuant to subparagraph (A);

(VD) clear instructions that explain how the ben-
eficiary can contact the PDP sponsor in order to
submit to the PDP sponsor the preferences de-
scribed in subclause (IV) and any other commu-
nications relating to the drug management pro-
gram for at-risk beneficiaries established by the
PDP sponsor; and

(VII) contact information for other organizations
that can provide the beneficiary with assistance
regarding such drug management program (simi-
lar to the information provided by the Secretary in
other standardized notices provided to part D eli-
gible individuals enrolled in prescription drug
plans under this part).

(iii) SECOND NOTICE.—A second notice described in
this clause is a notice that provides to the beneficiary
notice—
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(I) that the PDP sponsor has identified the ben-
eficiary as an at-risk beneficiary for prescription
drug abuse;

(I) that such beneficiary is subject to the re-
quirements of the drug management program for
at-risk beneficiaries established by such PDP
sponsor for such plan;

(ITI) of the prescriber (or prescribers) and phar-
macy (or pharmacies) selected for such individual
under subparagraph (D);

(IV) of, and information about, the beneficiary’s
right to appeal such identification under sub-
section (h) and the option of an automatic esca-
lation to external review;

(V) that the beneficiary can, in the case that the
beneficiary has not previously submitted to the
PDP sponsor preferences for which prescribers
and pharmacies the beneficiary would prefer the
PDP sponsor select under subparagraph (D), sub-
mit such preferences to the PDP sponsor; and

(VI) that includes clear instructions that explain
how the beneficiary can contact the PDP sponsor.

(iv) TIMING OF NOTICES.—

(I) IN GENERAL.—Subject to subclause (II), a sec-
ond notice described in clause (iii) shall be pro-
vided to the beneficiary on a date that is not less
than 30 days after an initial notice described in
clause (ii) is provided to the beneficiary.

(IT) EXCEPTION.—In the case that the PDP spon-
sor, in conjunction with the Secretary, determines
that concerns identified through rulemaking by
the Secretary regarding the health or safety of the
beneficiary or regarding significant drug diversion
activities require the PDP sponsor to provide a
second notice described in clause (iii) to the bene-
ficiary on a date that is earlier than the date de-
scribed in subclause (I), the PDP sponsor may pro-
vide such second notice on such earlier date.

(C) AT-RISK BENEFICIARY FOR PRESCRIPTION DRUG
ABUSE.—

(i) IN GENERAL.—For purposes of this paragraph, the
term “at-risk beneficiary for prescription drug abuse”
means a part D eligible individual who is not an ex-
empted individual described in clause (ii) and—

(I) who is identified as such an at-risk bene-
ficiary through the use of clinical guidelines that
indicate misuse or abuse of prescription drugs de-
scribed in subparagraph (G) and that are devel-
oped by the Secretary in consultation with PDP
sponsors and other stakeholders, including indi-
viduals entitled to benefits under part A or en-
rolled under part B, advocacy groups representing
such individuals, physicians, pharmacists, and
other clinicians, retail pharmacies, plan sponsors,
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entities delegated by plan sponsors, and bio-
pharmaceutical manufacturers; or

(II) with respect to whom the PDP sponsor of a
prescription drug plan, upon enrolling such indi-
vidual in such plan, received notice from the Sec-
retary that such individual was identified under
this paragraph to be an at-risk beneficiary for pre-
scription drug abuse under the prescription drug
plan in which such individual was most recently
previously enrolled and such identification has not
been terminated under subparagraph (F).

(il) EXEMPTED INDIVIDUAL DESCRIBED.—An exempted
individual described in this clause is an individual
who—

(I) receives hospice care under this title;

(IT) is a resident of a long-term care facility, of
a facility described in section 1905(d), or of an-
other facility for which frequently abused drugs
are dispensed for residents through a contract
with a single pharmacy; or

(IIT) the Secretary elects to treat as an exempt-
ed individual for purposes of clause (i).

(iii) PROGRAM SIZE.—The Secretary shall establish
policies, including the guidelines developed under
clause (i)(I) and the exemptions under clause (ii)(III),
to ensure that the population of enrollees in a drug
management program for at-risk beneficiaries oper-
ated by a prescription drug plan can be effectively
managed by such plans.

(iv) CLINICAL CONTACT.—With respect to each at-
risk beneficiary for prescription drug abuse enrolled in
a prescription drug plan offered by a PDP sponsor, the
PDP sponsor shall contact the beneficiary’s providers
who have prescribed frequently abused drugs regard-
ing whether prescribed medications are appropriate
for such beneficiary’s medical conditions.

(D) SELECTION OF PRESCRIBERS AND PHARMACIES.—

(i) IN GENERAL.—With respect to each at-risk bene-
ficiary for prescription drug abuse enrolled in a pre-
scription drug plan offered by such sponsor, a PDP
sponsor shall, based on the preferences submitted to
the PDP sponsor by the beneficiary pursuant to
clauses (ii)(IV) and (ii1)(V) of subparagraph (B) (except
as otherwise provided in this subparagraph) select—

(I) one, or, if the PDP sponsor reasonably deter-
mines it necessary to provide the beneficiary with
reasonable access under clause (ii), more than one,
individual who is authorized to prescribe fre-
quently abused drugs (referred to in this para-
graph as a “prescriber”) who may write prescrip-
tions for such drugs for such beneficiary; and

(IT) one, or, if the PDP sponsor reasonably de-
termines it necessary to provide the beneficiary
with reasonable access under clause (ii), more
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than one, pharmacy that may dispense such drugs
to such beneficiary.
For purposes of subclause (II), in the case of a phar-
macy that has multiple locations that share real-time
electronic data, all such locations of the pharmacy
shall collectively be treated as one pharmacy.

(ii) REASONABLE ACCESS.—In making the selections
under this subparagraph—

(I) a PDP sponsor shall ensure that the bene-
ficiary continues to have reasonable access to fre-
quently abused drugs (as defined in subparagraph
(Q)), taking into account geographic location, ben-
eficiary preference, impact on costsharing, and
reasonable travel time; and

(IT) a PDP sponsor shall ensure such access (in-
cluding access to prescribers and pharmacies with
respect to frequently abused drugs) in the case of
individuals with multiple residences, in the case
of natural disasters and similar situations, and in
the case of the provision of emergency services.

(iii) BENEFICIARY PREFERENCES.—If an at-risk bene-
ficiary for prescription drug abuse submits preferences
for which in-network prescribers and pharmacies the
beneficiary would prefer the PDP sponsor select in re-
sponse to a notice under subparagraph (B), the PDP
sponsor shall—

(I) review such preferences;

(IT) select or change the selection of prescribers
and pharmacies for the beneficiary based on such
preferences; and

(IIT) inform the beneficiary of such selection or
change of selection.

(iv) EXCEPTION REGARDING BENEFICIARY PREF-
ERENCES.—In the case that the PDP sponsor deter-
mines that a change to the selection of prescriber or
pharmacy under clause (iii)(II) by the PDP sponsor is
contributing or would contribute to prescription drug
abuse or drug diversion by the beneficiary, the PDP
sponsor may change the selection of prescriber or
pharmacy for the beneficiary without regard to the
preferences of the beneficiary described in clause (iii).
If the PDP sponsor changes the selection pursuant to
the preceding sentence, the PDP sponsor shall provide
the beneficiary with—

(I) at least 30 days written notice of the change
of selection; and

(IT) a rationale for the change.

(v) CONFIRMATION.—Before selecting a prescriber or
pharmacy under this subparagraph, a PDP sponsor
must notify the prescriber and pharmacy that the ben-
eficiary involved has been identified for inclusion in
the drug management program for at-risk bene-
ficiaries and that the prescriber and pharmacy has
been selected as the beneficiary’s designated pre-
scriber and pharmacy.
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(E) TERMINATIONS AND APPEALS.—The identification of
an individual as an at-risk beneficiary for prescription
drug abuse under this paragraph, a coverage determina-
tion made under a drug management program for at-risk
beneficiaries, the selection of prescriber or pharmacy under
subparagraph (D), and information to be shared under
subparagraph (I), with respect to such individual, shall be
subject to reconsideration and appeal under subsection (h)
and the option of an automatic escalation to external re-
view to the extent provided by the Secretary.

(F) TERMINATION OF IDENTIFICATION.—

(i) IN GENERAL.—The Secretary shall develop stand-
ards for the termination of identification of an indi-
vidual as an at-risk beneficiary for prescription drug
abuse under this paragraph. Under such standards
s?ch identification shall terminate as of the earlier
O —

(I) the date the individual demonstrates that
the individual is no longer likely, in the absence
of the restrictions under this paragraph, to be an
at-risk beneficiary for prescription drug abuse de-
scribed in subparagraph (C)(i); and

(IT) the end of such maximum period of identi-
fication as the Secretary may specify.

(ii)) RULE OF CONSTRUCTION.—Nothing in clause (i)
shall be construed as preventing a plan from identi-
fying an individual as an at-risk beneficiary for pre-
scription drug abuse under subparagraph (C)(i) after
such termination on the basis of additional informa-
tion on drug use occurring after the date of notice of
such termination.

(G) FREQUENTLY ABUSED DRUG.—For purposes of this
subsection, the term “frequently abused drug” means a
drug that is a controlled substance that the Secretary de-
termines to be frequently abused or diverted.

(H) DATA DISCLOSURE.—

(i) DATA ON DECISION TO IMPOSE LIMITATION.—In the
case of an at-risk beneficiary for prescription drug
abuse (or an individual who is a potentially at-risk
beneficiary for prescription drug abuse) whose access
to coverage for frequently abused drugs under a pre-
scription drug plan has been limited by a PDP sponsor
under this paragraph, the Secretary shall establish
rules and procedures to require the PDP sponsor to
disclose data, including any necessary individually
identifiable health information, in a form and manner
specified by the Secretary, about the decision to im-
pose such limitations and the limitations imposed by
the sponsor under this part.

(i1) DATA TO REDUCE FRAUD, ABUSE, AND WASTE.—
The Secretary shall establish rules and procedures to
require PDP sponsors operating a drug management
program for at-risk beneficiaries under this paragraph
to provide the Secretary with such data as the Sec-
retary determines appropriate for purposes of identi-
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fying patterns of prescription drug utilization for plan
enrollees that are outside normal patterns and that
may indicate fraudulent, medically unnecessary, or
unsafe use.

(I) SHARING OF INFORMATION FOR SUBSEQUENT PLAN EN-
ROLLMENTS.—The Secretary shall establish procedures
under which PDP sponsors who offer prescription drug
plans shall share information with respect to individuals
who are at-risk beneficiaries for prescription drug abuse
(or individuals who are potentially at-risk beneficiaries for
prescription drug abuse) and enrolled in a prescription
drug plan and who subsequently disenroll from such plan
and enroll in another prescription drug plan offered by an-
other PDP sponsor.

(J) PRIVACY ISSUES.—Prior to the implementation of the
rules and procedures under this paragraph, the Secretary
shall clarify privacy requirements, including requirements
under the regulations promulgated pursuant to section
264(c) of the Health Insurance Portability and Account-
ability Act of 1996 (42 U.S.C. 1320d-2 note), related to the
sharing of data under subparagraphs (H) and (I) by PDP
sponsors. Such clarification shall provide that the sharing
of such data shall be considered to be protected health in-
formation in accordance with the requirements of the regu-
lations promulgated pursuant to such section 264(c).

(K) EpucATION.—The Secretary shall provide education
to enrollees in prescription drug plans of PDP sponsors
and providers regarding the drug management program
for at-risk beneficiaries described in this paragraph, in-
cluding education—

(i) provided by Medicare administrative contractors
through the improper payment outreach and education
program described in section 1874A(h); and

(i1) through current education efforts (such as State
health insurance assistance programs described in
subsection (a)(1)(A) of section 119 of the Medicare Im-
provements for Patients and Providers Act of 2008 (42
U.S.C. 1395b—3 note)) and materials directed toward
such enrollees.

(L) APPLICATION UNDER MA-PD PLANS.—Pursuant to sec-
tion 1860D—21(c)(1), the provisions of this paragraph apply
under part D to MA organizations offering MA-PD plans
to MA eligible individuals in the same manner as such
provisions apply under this part to a PDP sponsor offering
a prescription drug plan to a part D eligible individual.

(M) CMS COMPLIANCE REVIEW.—The Secretary shall en-
sure that existing plan sponsor compliance reviews and
audit processes include the drug management programs
for at-risk beneficiaries under this paragraph, including
appeals processes under such programs.

(6) UTILIZATION MANAGEMENT TOOL TO PREVENT DRUG
ABUSE.—

(A) IN GENERAL.—A tool described in this paragraph is

any of the following:
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(i) A utilization tool designed to prevent the abuse
of frequently abused drugs by individuals and to pre-
vent the diversion of such drugs at pharmacies.

(i1) Retrospective utilization review to identify—

(I) individuals that receive frequently abused
drugs at a frequency or in amounts that are not
clinically appropriate; and

(IT) providers of services or suppliers that may
facilitate the abuse or diversion of frequently
abused drugs by beneficiaries.

(iii)) Consultation with the contractor described in
subparagraph (B) to verify if an individual enrolling in
a prescription drug plan offered by a PDP sponsor has
been previously identified by another PDP sponsor as
an individual described in clause (ii)(I).

(B) REPORTING.—A PDP sponsor offering a prescription
drug plan (and an MA organization offering an MA-PD
plan) in a State shall submit to the Secretary and the
Medicare drug integrity contractor with which the Sec-
retary has entered into a contract under section 1893 with
respect to such State a report, on a monthly basis, con-
taining information on—

(i) any provider of services or supplier described in
subparagraph (A)(ii)(II) that is identified by such plan
sponsor (or organization) during the 30-day period be-
fore such report is submitted; and

(ii) the name and prescription records of individuals
described in paragraph (5)(C).

(C) CMS cOMPLIANCE REVIEW.—The Secretary shall en-
sure that plan sponsor compliance reviews and program
audits biennially include a certification that utilization
management tools under this paragraph are in compliance
with the requirements for such tools.

(6) PROVIDING PRESCRIPTION DRUG PLANS WITH PARTS A AND
B CLAIMS DATA TO PROMOTE THE APPROPRIATE USE OF MEDICA-
TIONS AND IMPROVE HEALTH OUTCOMES.—

(A) PROCESS.—Subject to subparagraph (B), the Sec-
retary shall establish a process under which a PDP spon-
sor of a prescription drug plan may submit a request for
the Secretary to provide the sponsor, on a periodic basis
and in an electronic format, beginning in plan year 2020,
data described in subparagraph (D) with respect to enroll-
ees in such plan. Such data shall be provided without re-
gard to whether such enrollees are described in clause (ii)
of paragraph (2)(A).

(B) PURPOSES.—A PDP sponsor may use the data pro-
vided to the sponsor pursuant to subparagraph (A) for any
of the following purposes:

(i) To optimize therapeutic outcomes through im-
proved medication use, as such phrase is used in
clause (i) of paragraph (2)(A).

(i) To improving care coordination so as to prevent
adverse health outcomes, such as preventable emer-
gency department visits and hospital readmissions.
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(iii)) For any other purpose determined appropriate
by the Secretary.

(C) LIMITATIONS ON DATA USE.—A PDP sponsor shall not
use data provided to the sponsor pursuant to subpara-
graph (A) for any of the following purposes:

(i) To inform coverage determinations under this
part.

(i1) To conduct retroactive reviews of medically ac-
cepted indications determinations.

(iii) To facilitate enrollment changes to a different
prescription drug plan or an MA-PD plan offered by
the same parent organization.

(iv) To inform marketing of benefits.

(v) For any other purpose that the Secretary deter-
mines is necessary to include in order to protect the
identity of individuals entitled to, or enrolled for, bene-
fits under this title and to protect the security of per-
sonal health information.

(D) DATA DESCRIBED.—The data described in this clause
are standardized extracts (as determined by the Secretary)
of claims data under parts A and B for items and services
furnished under such parts for time periods specified by
the Secretary. Such data shall include data as current as
practicable.

(d) CONSUMER SATISFACTION SURVEYS.—In order to provide for
comparative information under section 1860D-1(c)(3)(A)(v), the
Secretary shall conduct consumer satisfaction surveys with respect
to PDP sponsors and prescription drug plans in a manner similar
to the manner such surveys are conducted for MA organizations
and MA plans under part C.

(e) ELECTRONIC PRESCRIPTION PROGRAM.—

(1) APPLICATION OF STANDARDS.—As of such date as the Sec-
retary may specify, but not later than 1 year after the date of
promulgation of final standards under paragraph (4)(D), pre-
scriptions and other information described in paragraph (2)(A)
for covered part D drugs prescribed for part D eligible individ-
uals that are transmitted electronically shall be transmitted
only in accordance with such standards under an electronic
prescription drug program that meets the requirements of
paragraph (2).

(2) PROGRAM REQUIREMENTS.—Consistent with uniform
standards established under paragraph (3)—

(A) PROVISION OF INFORMATION TO PRESCRIBING HEALTH
CARE PROFESSIONAL AND DISPENSING PHARMACIES AND
PHARMACISTS.—An electronic prescription drug program
shall provide for the electronic transmittal to the pre-
scribing health care professional and to the dispensing
pharmacy and pharmacist of the prescription and informa-
tion on eligibility and benefits (including the drugs in-
cluded in the applicable formulary, any tiered formulary
structure, and any requirements for prior authorization)
and of the following information with respect to the pre-
scribing and dispensing of a covered part D drug:

(1) Information on the drug being prescribed or dis-
pensed and other drugs listed on the medication his-
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tory, including information on drug-drug interactions,
warnings or cautions, and, when indicated, dosage ad-
justments.

(i) Information on the availability of lower cost,
therapeutically appropriate alternatives (if any) for
the drug prescribed.

(B) APPLICATION TO MEDICAL HISTORY INFORMATION.—Ef-
fective on and after such date as the Secretary specifies
and after the establishment of appropriate standards to
carry out this subparagraph, the program shall provide for
the electronic transmittal in a manner similar to the man-
ner under subparagraph (A) of information that relates to
the medical history concerning the individual and related
to a covered part D drug being prescribed or dispensed,
upon request of the professional or pharmacist involved.

(C) LimrtATIONS.—Information shall only be disclosed
under subparagraph (A) or (B) if the disclosure of such in-
formation is permitted under the Federal regulations (con-
cerning the privacy of individually identifiable health in-
formation) promulgated under section 264(c) of the Health
Insurance Portability and Accountability Act of 1996.

(D) TIMING.—To the extent feasible, the information ex-
changed under this paragraph shall be on an interactive,
real-time basis.

(3) STANDARDS.—

(A) IN GENERAL.—The Secretary shall provide consistent
with this subsection for the promulgation of uniform
standards relating to the requirements for electronic pre-
scription drug programs under paragraph (2).

(B) OBJECTIVES.—Such standards shall be consistent
with the objectives of improving—

(i) patient safety;

(i1) the quality of care provided to patients; and

(ii1) efficiencies, including cost savings, in the deliv-
ery of care.

(C) DESIGN CRITERIA.—Such standards shall—

(i) be designed so that, to the extent practicable, the
standards do not impose an undue administrative bur-
den on prescribing health care professionals and dis-
pensing pharmacies and pharmacists;

(i1) be compatible with standards established under
part C of title XI, standards established under sub-
section (b)(2)(B)(i), and with general health informa-
tion technology standards; and

(iii) be designed so that they permit electronic ex-
change of drug labeling and drug listing information
maintained by the Food and Drug Administration and
the National Library of Medicine.

(D) PERMITTING USE OF APPROPRIATE MESSAGING.—Such
standards shall allow for the messaging of information
only if it relates to the appropriate prescribing of drugs, in-
cluding quality assurance measures and systems referred
to in subsection (¢)(1)(B).

(E) PERMITTING PATIENT DESIGNATION OF DISPENSING
PHARMACY.—
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(i) IN GENERAL.—Consistent with clause (ii), such
standards shall permit a part D eligible individual to
designate a particular pharmacy to dispense a pre-
scribed drug.

(ii) NO CHANGE IN BENEFITS.—Clause (i) shall not be
construed as affecting—

(I) the access required to be provided to phar-
macies by a prescription drug plan; or
(IT) the application of any differences in benefits
or payments under such a plan based on the phar-
macy dispensing a covered part D drug.
(4) DEVELOPMENT, PROMULGATION, AND MODIFICATION OF
STANDARDS.—

(A) INITIAL STANDARDS.—Not later than September 1,
2005, the Secretary shall develop, adopt, recognize, or
modify initial uniform standards relating to the require-
ments for electronic prescription drug programs described
in paragraph (2) taking into consideration the rec-
ommendations (if any) from the National Committee on
Vital and Health Statistics (as established under section
306(k) of the Public Health Service Act (42 U.S.C.
242k(k))) under subparagraph (B).

(B) ROLE OF NCVHS.—The National Committee on Vital
and Health Statistics shall develop recommendations for
uniform standards relating to such requirements in con-
sultation with the following:

(i) Standard setting organizations (as defined in sec-
tion 1171(8))

(i1) Practicing physicians.

(iii) Hospitals.

(1v) Pharmacies.

(v) Practicing pharmacists.

(vi) Pharmacy benefit managers.

(vii) State boards of pharmacy.

(viii) State boards of medicine.

(ix) Experts on electronic prescribing.

(x) Other appropriate Federal agencies.

(C) PILOT PROJECT TO TEST INITIAL STANDARDS.—

(i) IN GENERAL.—During the 1l-year period that be-
gins on January 1, 2006, the Secretary shall conduct
a pilot project to test the initial standards developed
under subparagraph (A) prior to the promulgation of
the final uniform standards under subparagraph (D)
in order to provide for the efficient implementation of
the requirements described in paragraph (2).

(ii) EXCEPTION.—Pilot testing of standards is not re-
quired under clause (i) where there already is ade-
quate industry experience with such standards, as de-
termined by the Secretary after consultation with ef-
fected standard setting organizations and industry
users.

(iii) VOLUNTARY PARTICIPATION OF PHYSICIANS AND
PHARMACIES.—In order to conduct the pilot project
under clause (i), the Secretary shall enter into agree-
ments with physicians, physician groups, pharmacies,
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hospitals, PDP sponsors, MA organizations, and other
appropriate entities under which health care profes-
sionals electronically transmit prescriptions to dis-
pensing pharmacies and pharmacists in accordance
with such standards.

(iv) EVALUATION AND REPORT.—

(I) EVALUATION.—The Secretary shall conduct
an evaluation of the pilot project conducted under
clause (i).

(IT) REPORT TO CONGRESS.—Not later than April
1, 2007, the Secretary shall submit to Congress a
report on the evaluation conducted under sub-
clause ().

(D) FINAL STANDARDS.—Based upon the evaluation of the
pilot project under subparagraph (C)(iv)(I) and not later
than April 1, 2008, the Secretary shall promulgate uniform
standards relating to the requirements described in para-
graph (2).

(5) RELATION TO STATE LAWS.—The standards promulgated
under this subsection shall supersede any State law or regula-
tion that—

(A) is contrary to the standards or restricts the ability
to carry out this part; and

(B) pertains to the electronic transmission of medication
history and of information on eligibility, benefits, and pre-
scriptions with respect to covered part D drugs under this
part.

(6) ESTABLISHMENT OF SAFE HARBOR.—The Secretary, in con-
sultation with the Attorney General, shall promulgate regula-
tions that provide for a safe harbor from sanctions under para-
graphs (1) and (2) of section 1128B(b) and an exception to the
prohibition under subsection (a)(1) of section 1877 with respect
to the provision of nonmonetary remuneration (in the form of
hardware, software, or information technology and training
services) necessary and used solely to receive and transmit
electronic prescription information in accordance with the
standards promulgated under this subsection—

(A) in the case of a hospital, by the hospital to members
of its medical staff;

(B) in the case of a group practice (as defined in section
1877(h)(4)), by the practice to prescribing health care pro-
fessionals who are members of such practice; and

(C) in the case of a PDP sponsor or MA organization, by
the sponsor or organization to pharmacists and phar-
macies participating in the network of such sponsor or or-
ganization, and to prescribing health care professionals.

(f) GRIEVANCE MECHANISM.—Each PDP sponsor shall provide
meaningful procedures for hearing and resolving grievances be-
tween the sponsor (including any entity or individual through
which the sponsor provides covered benefits) and enrollees with
prescription drug plans of the sponsor under this part in accord-
ance with section 1852(f).

(g) COVERAGE DETERMINATIONS AND RECONSIDERATIONS.—

(1) APPLICATION OF COVERAGE DETERMINATION AND RECON-
SIDERATION PROVISIONS.—A PDP sponsor shall meet the re-
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quirements of paragraphs (1) through (3) of section 1852(g)
with respect to covered benefits under the prescription drug
plan it offers under this part in the same manner as such re-
quirements apply to an MA organization with respect to bene-
fits it offers under an MA plan under part C.

(2) REQUEST FOR A DETERMINATION FOR THE TREATMENT OF
TIERED FORMULARY DRUG.—In the case of a prescription drug
plan offered by a PDP sponsor that provides for tiered cost-
sharing for drugs included within a formulary and provides
lower cost-sharing for preferred drugs included within the for-
mulary, a part D eligible individual who is enrolled in the plan
may request an exception to the tiered cost-sharing structure.
Under such an exception, a nonpreferred drug could be covered
under the terms applicable for preferred drugs if the pre-
scribing physician determines that the preferred drug for treat-
ment of the same condition either would not be as effective for
the individual or would have adverse effects for the individual
or both. A PDP sponsor shall have an exceptions process under
this paragraph consistent with guidelines established by the
Secretary for making a determination with respect to such a
request. Denial of such an exception shall be treated as a cov-
erage denial for purposes of applying subsection (h).

(h) APPEALS.—

(1) IN GENERAL.—Subject to paragraph (2), a PDP sponsor
shall meet the requirements of paragraphs (4) and (5) of sec-
tion 1852(g) with respect to benefits (including a determination
related to the application of tiered cost-sharing described in
subsection (g)(2)) in a manner similar (as determined by the
Secretary) to the manner such requirements apply to an MA
organization with respect to benefits under the original medi-
care fee-for-service program option it offers under an MA plan
under part C. In applying this paragraph only the part D eligi-
ble individual shall be entitled to bring such an appeal.

(2) LIMITATION IN CASES ON NONFORMULARY DETERMINA-
TIONS.—A part D eligible individual who is enrolled in a pre-
scription drug plan offered by a PDP sponsor may appeal
under paragraph (1) a determination not to provide for cov-
erage of a covered part D drug that is not on the formulary
under the plan only if the prescribing physician determines
that all covered part D drugs on any tier of the formulary for
treatment of the same condition would not be as effective for
the individual as the nonformulary drug, would have adverse
effects for the individual, or both.

(3) TREATMENT OF NONFORMULARY DETERMINATIONS.—If a
PDP sponsor determines that a plan provides coverage for a
covered part D drug that is not on the formulary of the plan,
the drug shall be treated as being included on the formulary
for purposes of section 1860D—2(b)(4)(C)(1).

(i) PrivAcy, CONFIDENTIALITY, AND ACCURACY OF ENROLLEE
RECORDS.—The provisions of section 1852(h) shall apply to a PDP
sponsor and prescription drug plan in the same manner as it ap-
plies to an MA organization and an MA plan.

(j) TREATMENT OF ACCREDITATION.—Subparagraph (A) of section
1852(e)(4) (relating to treatment of accreditation) shall apply to a
PDP sponsor under this part with respect to the following require-
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ments, in the same manner as it applies to an MA organization
with respect to the requirements in subparagraph (B) (other than
clause (vii) thereof) of such section:

(1) Subsection (b) of this section (relating to access to covered
part D drugs).

(2) Subsection (c) of this section (including quality assurance
and medication therapy management).

(3) Subsection (i) of this section (relating to confidentiality
and accuracy of enrollee records).

(k) PuBLIC DISCLOSURE OF PHARMACEUTICAL PRICES FOR EQUIVA-
LENT DRUGS.—

(1) IN GENERAL.—A PDP sponsor offering a prescription drug
plan shall provide that each pharmacy that dispenses a cov-
ered part D drug shall inform an enrollee of any differential
between the price of the drug to the enrollee and the price of
the lowest priced generic covered part D drug under the plan
that is therapeutically equivalent and bioequivalent and avail-
able at such pharmacy.

(2) TIMING OF NOTICE.—

(A) IN GENERAL.—Subject to subparagraph (B), the infor-
mation under paragraph (1) shall be provided at the time
of purchase of the drug involved, or, in the case of dis-
pensing by mail order, at the time of delivery of such drug.

(B) WAIVER.—The Secretary may waive subparagraph
(A) in such circumstances as the Secretary may specity.

(1) REQUIREMENTS WITH RESPECT TO SALES AND MARKETING AcC-
TIVITIES.—The following provisions shall apply to a PDP sponsor
(and the agents, brokers, and other third parties representing such
sponsor) in the same manner as such provisions apply to a Medi-
care Advantage organization (and the agents, brokers, and other
third parties representing such organization):

(1) The prohibition under section 1851(h)(4)(C) on conducting
activities described in section 1851()(1).

(2) The requirement under section 1851(h)(4)(D) to conduct
activities described in section 1851(j)(2) in accordance with the
limitations established under such subsection.

(3) The inclusion of the plan type in the plan name under
section 1851(h)(6).

(4) The requirements regarding the appointment of agents
and brokers and compliance with State information requests
under subparagraphs (A) and (B), respectively, of section
1851(h)(7).

* * *k * * * *k

PART E—MISCELLANEOUS PROVISIONS
ES £ ES ES ES £ ES

PAYMENT TO HOSPITALS FOR INPATIENT HOSPITAL SERVICES

SEC. 1886. (a)(1)(A)(i) The Secretary, in determining the amount
of the payments that may be made under this title with respect to
operating costs of inpatient hospital services (as defined in para-
graph (4)) shall not recognize as reasonable (in the efficient deliv-
ery of health services) costs for the provision of such services by a
hospital for a cost reporting period to the extent such costs exceed
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the applicable percentage (as determined under clause (ii)) of the
average of such costs for all hospitals in the same grouping as such
hospital for comparable time periods.

(i1) For purposes of clause (i), the applicable percentage for hos-
pital cost reporting periods beginning—

(I) on or after October 1, 1982, and before October 1, 1983,
is 120 percent;

(IT) on or after October 1, 1983, and before October 1, 1984,
is 115 percent; and

(ITI) on or after October 1, 1984, is 110 percent.

(B)(1) For purposes of subparagraph (A) the Secretary shall estab-
lish case mix indexes for all short- term hospitals, and shall set
limits for each hospital based upon the general mix of types of
medical cases with respect to which such hospital provides services
for which payment may be made under this title.

(i1) The Secretary shall set such limits for a cost reporting period
of a hospital—

(I) by updating available data for a previous period to the
immediate preceding cost reporting period by the estimated av-
erage rate of change of hospital costs industry-wide, and

(IT) by projecting for the cost reporting period by the applica-
ble percentage increase (as defined in subsection (b)(3)(B)).

(C) The limitation established under subparagraph (A) for any
hospital shall in no event be lower than the allowable operating
costs of inpatient hospital services (as defined in paragraph (4))
recognized under this title for such hospital for such hospital’s last
cost reporting period prior to the hospital’s first cost reporting pe-
riod for which this section is in effect.

(D) Subparagraph (A) shall not apply to cost reporting periods
beginning on or after October 1, 1983.

(2) The Secretary shall provide for such exemptions from, and ex-
ceptions and adjustments to, the limitation established under para-
graph (1)(A) as he deems appropriate, including those which he
deems necessary to take into account—

(A) the special needs of sole community hospitals, of new
hospitals, of risk based health maintenance organizations, and
of hospitals which provide atypical services or essential com-
munity services, and to take into account extraordinary cir-
cumstances beyond the hospital’s control, medical and para-
medical education costs, significantly fluctuating population in
the service area of the hospital, and unusual labor costs,

(B) the special needs of psychiatric hospitals and of public or
other hospitals that serve a significantly disproportionate num-
ber of patients who have low income or are entitled to benefits
under part A of this title, and

(C) a decrease in the inpatient hospital services that a hos-
pital provides and that are customarily provided directly by
similar hospitals which results in a significant distortion in the
operating costs of inpatient hospital services.

(3) The limitation established under paragraph (1)(A) shall not
apply with respect to any hospital which—

(A) is located outside of a standard metropolitan statistical
area, and

(B)(1) has less than 50 beds, and
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(i) was in operation and had less than 50 beds on the date
of the enactment of this section.

(4) For purposes of this section, the term “operating costs of inpa-
tient hospital services” includes all routine operating costs, ancil-
lary service operating costs, and special care unit operating costs
with respect to inpatient hospital services as such costs are deter-
mined on an average per admission or per discharge basis (as de-
termined by the Secretary), and includes the costs of all services
for which payment may be made under this title that are provided
by the hospital (or by an entity wholly owned or operated by the
hospital) to the patient during the 3 days (or, in the case of a hos-
pital that is not a subsection (d) hospital, during the 1 day) imme-
diately preceding the date of the patient’s admission if such serv-
ices are diagnostic services (including clinical diagnostic laboratory
tests) or are other services related to the admission (as defined by
the Secretary). Such term does not include costs of approved edu-
cational activities, a return on equity capital, other capital-related
costs (as defined by the Secretary for periods before October 1,
1987), or costs with respect to administering blood clotting factors
to individuals with hemophilia. In applying the first sentence of
this paragraph, the term “other services related to the admission”
includes all services that are not diagnostic services (other than
ambulance and maintenance renal dialysis services) for which pay-
ment may be made under this title that are provided by a hospital
(or an entity wholly owned or operated by the hospital) to a pa-
tient—

(A) on the date of the patient’s inpatient admission; or

(B) during the 3 days (or, in the case of a hospital that is
not a subsection (d) hospital, during the 1 day) immediately
preceding the date of such admission unless the hospital dem-
onstrates (in a form and manner, and at a time, specified by
the Secretary) that such services are not related (as deter-
mined by the Secretary) to such admission.

(b)(1) Notwithstanding section 1814(b) but subject to the provi-
sions of section 1813, if the operating costs of inpatient hospital
services (as defined in subsection (a)(4)) of a hospital (other than
a subsection (d) hospital, as defined in subsection (d)(1)(B) and
other than a rehabilitation facility described in subsection ()(1)) for
a cost reporting period subject to this paragraph—

(A) are less than or equal to the target amount (as defined
in paragraph (3)) for that hospital for that period, the amount
of the payment with respect to such operating costs payable
under part A on a per discharge or per admission basis (as the
case may be) shall be equal to the amount of such operating
costs, plus—

(i) 15 percent of the amount by which the target amount
exceeds the amount of the operating costs, or
(i1) 2 percent of the target amount,
whichever is less;

(B) are greater than the target amount but do not exceed 110
percent of the target amount, the amount of the payment with
respect to those operating costs payable under part A on a per
discharge basis shall equal the target amount; or

(C) are greater than 110 percent of the target amount, the
amount of the payment with respect to such operating costs
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payable under part A on a per discharge or per admission basis
(as the case may be) shall be equal to (i) the target amount,
plus (ii) in the case of cost reporting periods beginning on or
after October 1, 1991, an additional amount equal to 50 per-
cent of the amount by which the operating costs exceed 110
percent of the target amount (except that such additional
amount may not exceed 10 percent of the target amount) after
any exceptions or adjustments are made to such target amount
for the cost reporting period;
plus the amount, if any, provided under paragraph (2), except that
in no case may the amount payable under this title (other than on
the basis of a DRG prospective payment rate determined under
subsection (d)) with respect to operating costs of inpatient hospital
services exceed the maximum amount payable with respect to such
costs pursuant to subsection (a).

(2)(A) Except as provided in subparagraph (E), in addition to the
payment computed under paragraph (1), in the case of an eligible
hospital (described in subparagraph (B)) for a cost reporting period
beginning on or after October 1, 1997, the amount of payment on
a per discharge basis under paragraph (1) shall be increased by the
lesser of—

(i) 50 percent of the amount by which the operating costs are
less than the expected costs (as defined in subparagraph (D))
for the period; or

(i1) 1 percent of the target amount for the period.

(B) For purposes of this paragraph, an “eligible hospital” means
with respect to a cost reporting period, a hospital—

(i) that has received payments under this subsection for at
least 3 full cost reporting periods before that cost reporting pe-
riod, and

(i) whose operating costs for the period are less than the
least of its target amount, its trended costs (as defined in sub-
paragraph (C)), or its expected costs (as defined in subpara-
graph (D)) for the period.

(C) For purposes of subparagraph (B)(ii), the term “trended costs”
means for a hospital cost reporting period ending in a fiscal year—

(i) in the case of a hospital for which its cost reporting period
ending in fiscal year 1996 was its third or subsequent full cost
reporting period for which it receives payments under this sub-
section, the lesser of the operating costs or target amount for
that hospital for its cost reporting period ending in fiscal year
1996, or

(i1) in the case of any other hospital, the operating costs for
that hospital for its third full cost reporting period for which
it receives payments under this subsection,

increased (in a compounded manner) for each succeeding fiscal year
(through the fiscal year involved) by the market basket percentage
increase for the fiscal year.

(D) For purposes of this paragraph, the term “expected costs”,
with respect to the cost reporting period ending in a fiscal year,
means the lesser of the operating costs of inpatient hospital serv-
ices or target amount per discharge for the previous cost reporting
period updated by the market basket percentage increase (as de-
fined in paragraph (3)(B)(iii)) for the fiscal year.
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(E)1) In the case of an eligible hospital that is a hospital or unit
that is within a class of hospital described in clause (i1) with a 12-
month cost reporting period beginning before the enactment of this
subparagraph, in determining the amount of the increase under
subparagraph (A), the Secretary shall substitute for the percentage
of the target amount applicable under subparagraph (A)(1i)—

(I) for a cost reporting period beginning on or after October
1, 2000, and before September 30, 2001, 1.5 percent; and

(IT) for a cost reporting period beginning on or after October
1, 2001, and before September 30, 2002, 2 percent.

(ii) For purposes of clause (i), each of the following shall be treat-
ed as a separate class of hospital:

(I) Hospitals described in clause (i) of subsection (d)(1)(B)
and psychiatric units described in the matter following clause
(v) of such subsection.

(II) Hospitals described in clause (iv) of such subsection.

(3)(A) Except as provided in subparagraph (C) and succeeding
subparagraphs and in paragraph (7)(A)(ii), for purposes of this sub-
section, the term “target amount” means, with respect to a hospital
for a particular 12-month cost reporting period—

(i) in the case of the first such reporting period for which this
subsection is in effect, the allowable operating costs of inpa-
tient hospital services (as defined in subsection (a)(4)) recog-
nized under this title for such hospital for the preceding 12-
month cost reporting period, and

(i1) in the case of a later reporting period, the target amount
for the preceding 12-month cost reporting period,

increased by the applicable percentage increase under subpara-
graph (B) for that particular cost reporting period.

(B)i) For purposes of subsection (d) and subsection (j) for dis-
charges occurring during a fiscal year, the “applicable percentage
increase” shall be—

(I) for fiscal year 1986, V2 percent,

(II) for fiscal year 1987, 1.15 percent,

(ITIT) for fiscal year 1988, 3.0 percent for hospitals located in
a rural area, 1.5 percent for hospitals located in a large urban
area (as defined in subsection (d)(2)(D)), and 1.0 percent for
hospitals located in other urban areas,

(IV) for fiscal year 1989, the market basket percentage in-
crease minus 1.5 percentage points for hospitals located in a
rural area, the market basket percentage increase minus 2.0
percentage points for hospitals located in a large urban area,
and the market basket percentage increase minus 2.5 percent-
age points for hospitals located in other urban areas,

(V) for fiscal year 1990, the market basket percentage in-
crease plus 4.22 percentage points for hospitals located in a
rural area, the market basket percentage increase plus 0.12
percentage points for hospitals located in a large urban area,
and the market basket percentage increase minus 0.53 per-
centage points for hospitals located in other urban areas,

(VI) for fiscal year 1991, the market basket percentage in-
crease minus 2.0 percentage points for hospitals in a large
urban or other urban area, and the market basket percentage
increase minus 0.7 percentage point for hospitals located in a
rural area,
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(VII) for fiscal year 1992, the market basket percentage in-
crease minus 1.6 percentage points for hospitals in a large
urban or other urban area, and the market basket percentage
increase minus 0.6 percentage point for hospitals located in a
rural area,

(VIID) for fiscal year 1993, the market basket percentage in-
crease minus 1.55 percentage point for hospitals in a large
urban or other urban area, and the market basket percentage
increase minus 0.55 for hospitals located in a rural area,

(IX) for fiscal year 1994, the market basket percentage in-
crease minus 2.5 percentage points for hospitals located in a
large urban or other urban area, and the market basket per-
centage increase minus 1.0 percentage point for hospitals lo-
cated in a rural area,

(X) for fiscal year 1995, the market basket percentage in-
crease minus 2.5 percentage points for hospitals located in a
large urban or other urban area, and such percentage increase
for hospitals located in a rural area as will provide for the av-
erage standardized amount determined under subsection
(d)(3)(A) for hospitals located in a rural area being equal to
such average standardized amount for hospitals located in an
urban area (other than a large urban area),

(XI) for fiscal year 1996, the market basket percentage in-
crease minus 2.0 percentage points for hospitals in all areas,

(XII) for fiscal year 1997, the market basket percentage in-
crease minus 0.5 percentage point for hospitals in all areas,

(XTII) for fiscal year 1998, 0 percent,

(XIV) for fiscal year 1999, the market basket percentage in-
crease minus 1.9 percentage points for hospitals in all areas,

(XV) for fiscal year 2000, the market basket percentage in-
crease minus 1.8 percentage points for hospitals in all areas,

(XVI) for fiscal year 2001, the market basket percentage in-
crease for hospitals in all areas,

(XVII) for fiscal year 2002, the market basket percentage in-
crease minus 0.55 percentage points for hospitals in all areas,

(XVIII) for fiscal year 2003, the market basket percentage in-
crease minus 0.55 percentage points for hospitals in all areas,

(XIX) for each of fiscal years 2004 through 2006, subject to
clause (vii), the market basket percentage increase for hos-
pitals in all areas; and

(XX) for each subsequent fiscal year, subject to clauses (viii),
(ix), (xi), and (xii), the market basket percentage increase for
hospitals in all areas.

(ii) For purposes of subparagraphs (A) and (E), the “applicable
gercentage increase” for 12-month cost reporting periods beginning
uring—

(I) fiscal year 1986, is 0.5 percent,

(IT) fiscal year 1987, is 1.15 percent,

(IIT) fiscal year 1988, is the market basket percentage in-
crease minus 2.0 percentage points,

(IV) a subsequent fiscal year ending on or before September
30, 1993, is the market basket percentage increase,

(V) fiscal years 1994 through 1997, is the market basket per-
centage increase minus the applicable reduction (as defined in
clause (v)(II)), or in the case of a hospital for a fiscal year for
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which the hospital’s update adjustment percentage (as defined
in clause (v)(I)) is at least 10 percent, the market basket per-
centage increase,

(VI) for fiscal year 1998, is 0 percent,

(VII) for fiscal years 1999 through 2002, is the applicable up-
date factor specified under clause (vi) for the fiscal year, and

(VIII) subsequent fiscal years is the market basket percent-
age increase.

(ii1) For purposes of this subparagraph, the term “market basket
percentage increase” means, with respect to cost reporting periods
and discharges occurring in a fiscal year, the percentage, estimated
by the Secretary before the beginning of the period or fiscal year,
by which the cost of the mix of goods and services (including per-
sonnel costs but excluding nonoperating costs) comprising routine,
ancillary, and special care unit inpatient hospital services, based on
an index of appropriately weighted indicators of changes in wages
and prices which are representative of the mix of goods and serv-
ices included in such inpatient hospital services, for the period or
fiscal year will exceed the cost of such mix of goods and services
for the preceding 12-month cost reporting period or fiscal year.

(iv) For purposes of subparagraphs (C) and (D), the “applicable
percentage increase” is—

(I) for 12-month cost reporting periods beginning during fis-
cal years 1986 through 1993, the applicable percentage in-
crease specified in clause (ii),

(IT) for fiscal year 1994, the market basket percentage in-
crease minus 2.3 percentage points (adjusted to exclude any
portion of a cost reporting period beginning during fiscal year
1993 for which the applicable percentage increase is deter-
mined under subparagraph (1)),

(IIT) for fiscal year 1995, the market basket percentage in-
crease minus 2.2 percentage points, and

(IV) for fiscal year 1996 and each subsequent fiscal year, the
applicable percentage increase under clause (i).

(v) For purposes of clause (ii)(V)—

(I) a hospital’s “update adjustment percentage” for a fiscal
year is the percentage by which the hospital’s allowable oper-
ating costs of inpatient hospital services recognized under this
title for the cost reporting period beginning in fiscal year 1990
exceeds the hospital’s target amount (as determined under sub-
paragraph (A)) for such cost reporting period, increased for
each fiscal year (beginning with fiscal year 1994) by the sum
of any of the hospital’s applicable reductions under subclause
(V) for previous fiscal years; and

(II) the “applicable reduction” with respect to a hospital for
a fiscal year is the lesser of 1 percentage point or the percent-
age point difference between 10 percent and the hospital’s up-
date adjustment percentage for the fiscal year.

(vi) For purposes of clause (i1)(VII) for a fiscal year, if a hospital’s
allowable operating costs of inpatient hospital services recognized
under this title for the most recent cost reporting period for which
information is available—

(I) is equal to, or exceeds, 110 percent of the hospital’s target
amount (as determined under subparagraph (A)) for such cost
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reporting period, the applicable update factor specified under
this clause is the market basket percentage;

(IT) exceeds 100 percent, but is less than 110 percent, of such
target amount for the hospital, the applicable update factor
specified under this clause is 0 percent or, if greater, the mar-
ket basket percentage minus 0.25 percentage points for each
percentage point by which such allowable operating costs (ex-
pressed as a percentage of such target amount) is less than 110
percent of such target amount;

(ITT) is equal to, or less than 100 percent, but exceeds %5 of
such target amount for the hospital, the applicable update fac-
tor specified under this clause is 0 percent or, if greater, the
market basket percentage minus 2.5 percentage points; or

(IV) does not exceed %5 of such target amount for the hos-
pital, the applicable update factor specified under this clause
is 0 percent.

(vii)(I) For purposes of clause (i)XIX) for fiscal years 2005 and
2006, in a case of a subsection (d) hospital that does not submit
data to the Secretary in accordance with subclause (II) with respect
to such a fiscal year, the applicable percentage increase under such
clause for such fiscal year shall be reduced by 0.4 percentage
points. Such reduction shall apply only with respect to the fiscal
year involved, and the Secretary shall not take into account such
reduction in computing the applicable percentage increase under
clause (1)(XIX) for a subsequent fiscal year.

(IT) For fiscal years 2005 and 2006, each subsection (d) hospital
shall submit to the Secretary quality data (for a set of 10 indicators
established by the Secretary as of November 1, 2003) that relate
to the quality of care furnished by the hospital in inpatient settings
in a form and manner, and at a time, specified by the Secretary
for purposes of this clause, but with respect to fiscal year 2005, the
Secretary shall provide for a 30-day grace period for the submission
of data by a hospital.

(viii)(I) For purposes of clause (i) for fiscal year 2007 and each
subsequent fiscal year, in the case of a subsection (d) hospital that
does not submit, to the Secretary in accordance with this clause,
data required to be submitted on measures selected under this
clause with respect to such a fiscal year, the applicable percentage
increase under clause (i) for such fiscal year shall be reduced by 2.0
percentage points (or, beginning with fiscal year 2015, by one-quar-
ter of such applicable percentage increase (determined without re-
gard to clause (ix), (xi), or (xii))). Such reduction shall apply only
with respect to the fiscal year involved and the Secretary shall not
take into account such reduction in computing the applicable per-
centage increase under clause (i) for a subsequent fiscal year, and
the Secretary and the Medicare Payment Advisory Commission
shall carry out the requirements under section 5001(b) of the Def-
icit Reduction Act of 2005.

(IT) Each subsection (d) hospital shall submit data on measures
selected under this clause to the Secretary in a form and manner,
and at a time, specified by the Secretary for purposes of this
clause. The Secretary may require hospitals to submit data on
measures that are not used for the determination of value-based in-
centive payments under subsection (o).
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(IIT) The Secretary shall expand, beyond the measures specified
under clause (vii)(II) and consistent with the succeeding sub-
clauses, the set of measures that the Secretary determines to be
appropriate for the measurement of the quality of care (including
medication errors) furnished by hospitals in inpatient settings.

(IV) Effective for payments beginning with fiscal year 2007, in
expanding the number of measures under subclause (III), the Sec-
retary shall begin to adopt the baseline set of performance meas-
ures as set forth in the November 2005 report by the Institute of
Medicine of the National Academy of Sciences under section 238(b)
of the Medicare Prescription Drug, Improvement, and Moderniza-
tion Act of 2003.

(V) Effective for payments for fiscal years 2008 through 2012, the
Secretary shall add other measures that reflect consensus among
affected parties and, to the extent feasible and practicable, shall in-
clude measures set forth by one or more national consensus build-
ing entities.

(VI) For purposes of this clause and clause (vii), the Secretary
may replace any measures or indicators in appropriate cases, such
as where all hospitals are effectively in compliance or the measures
or indicators have been subsequently shown not to represent the
best clinical practice.

(VII) The Secretary shall establish procedures for making infor-
mation regarding measures submitted under this clause available
to the public. Such procedures shall ensure that a hospital has the
opportunity to review the data that are to be made public with re-
spect to the hospital prior to such data being made public. The Sec-
retary shall report quality measures of process, structure, outcome,
patients’ perspectives on care, efficiency, and costs of care that re-
late to services furnished in inpatient settings in hospitals on the
Internet website of the Centers for Medicare & Medicaid Services.

(VIII) Effective for payments beginning with fiscal year 2013,
with respect to quality measures for outcomes of care, the Sec-
retary shall provide for such risk adjustment as the Secretary de-
termines to be appropriate to maintain incentives for hospitals to
treat patients with severe illnesses or conditions.

(IX)(aa) Subject to item (bb), effective for payments beginning
with fiscal year 2013, each measure specified by the Secretary
under this clause shall be endorsed by the entity with a contract
under section 1890(a).

(bb) In the case of a specified area or medical topic determined
appropriate by the Secretary for which a feasible and practical
measure has not been endorsed by the entity with a contract under
section 1890(a), the Secretary may specify a measure that is not so
endorsed as long as due consideration is given to measures that
have been endorsed or adopted by a consensus organization identi-
fied by the Secretary.

(X) To the extent practicable, the Secretary shall, with input
from consensus organizations and other stakeholders, take steps to
ensure that the measures specified by the Secretary under this
f)llause are coordinated and aligned with quality measures applica-

e to—

(aa) physicians under section 1848(k); and
(bb) other providers of services and suppliers under this title.
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(XI) The Secretary shall establish a process to validate measures
specified under this clause as appropriate. Such process shall in-
clude the auditing of a number of randomly selected hospitals suffi-
cient to ensure validity of the reporting program under this clause
as a whole and shall provide a hospital with an opportunity to ap-
peal the validation of measures reported by such hospital.

(XID)(aa) With respect to a Hospital Consumer Assessment of
Healthcare Providers and Systems survey (or a successor survey)
conducted on or after January 1, 2019, such survey may not include
questions about communication by hospital staff with an individual
about such individual’s pain unless such questions take into ac-
count, as applicable, whether an individual experiencing pain was
informed about risks associated with the use of opioids and about
non-opioid alternatives for the treatment of pain.

(bb) The Secretary shall not include on the Hospital Compare
Internet website any measures based on the questions appearing on
the Hospital Consumer Assessment of Healthcare Providers and
Systems survey in 2018 about communication by hospital staff with
an individual about such individual’s pain.

(ix)(I) For purposes of clause (i) for fiscal year 2015 and each sub-
sequent fiscal year, in the case of an eligible hospital (as defined
in subsection (n)(6)(B)) that is not a meaningful EHR user (as de-
fined in subsection (n)(3)) for an EHR reporting period for such fis-
cal year, three-quarters of the applicable percentage increase other-
wise applicable under clause (i) (determined without regard to
clause (viii), (xi), or (xii)) for such fiscal year shall be reduced by
33Y3 percent for fiscal year 2015, 66245 percent for fiscal year 2016,
and 100 percent for fiscal year 2017 and each subsequent fiscal
year. Such reduction shall apply only with respect to the fiscal year
involved and the Secretary shall not take into account such reduc-
tion in computing the applicable percentage increase under clause
(i) for a subsequent fiscal year.

(IT) The Secretary may, on a case-by-case basis (and, with respect
to the application of subclause (I) for fiscal year 2017, for categories
of subsection (d) hospitals, as established by the Secretary and
posted on the Internet website of the Centers for Medicare & Med-
icaid Services prior to December 15, 2015, an application for which
must be submitted to the Secretary by not later than April 1,
2016), exempt an eligible hospital from the application of subclause
(I) with respect to a fiscal year if the Secretary determines, subject
to annual renewal, that requiring such hospital to be a meaningful
EHR user during such fiscal year would result in a significant
hardship, such as in the case of a hospital in a rural area without
sufficient Internet access. The Secretary shall exempt an eligible
hospital from the application of the payment adjustment under
subclause (I) with respect to a fiscal year, subject to annual re-
newal, if the Secretary determines that compliance with the re-
quirement for being a meaningful EHR user is not possible because
the certified EHR technology used by such hospital is decertified
under a program kept or recognized pursuant to section 3001(c)(5)
of the Public Health Service Act. In no case may a hospital be
granted an exemption under this subclause for more than 5 years.

(IIT) For fiscal year 2015 and each subsequent fiscal year, a State
in which hospitals are paid for services under section 1814(b)(3)
shall adjust the payments to each subsection (d) hospital in the
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State that is not a meaningful EHR user (as defined in subsection
(n)(3)) in a manner that is designed to result in an aggregate re-
duction in payments to hospitals in the State that is equivalent to
the aggregate reduction that would have occurred if payments had
been reduced to each subsection (d) hospital in the State in a man-
ner comparable to the reduction under the previous provisions of
this clause. The State shall report to the Secretary the methodology
it will use to make the payment adjustment under the previous
sentence.

(IV) For purposes of this clause, the term “EHR reporting period”
means, with respect to a fiscal year, any period (or periods) as spec-
ified by the Secretary.

(x)(I) The Secretary shall develop standard Internet website re-
ports tailored to meet the needs of various stakeholders such as
hospitals, patients, researchers, and policymakers. The Secretary
shall seek input from such stakeholders in determining the type of
information that is useful and the formats that best facilitate the
use of the information.

(II) The Secretary shall modify the Hospital Compare Internet
website to make the use and navigation of that website readily
available to individuals accessing it.

(xi)(I) For 2012 and each subsequent fiscal year, after deter-
mining the applicable percentage increase described in clause (i)
and after application of clauses (viii) and (ix), such percentage in-
crease shall be reduced by the productivity adjustment described in
subclause (II).

(IT) The productivity adjustment described in this subclause, with
respect to a percentage, factor, or update for a fiscal year, year,
cost reporting period, or other annual period, is a productivity ad-
justment equal to the 10-year moving average of changes in annual
economy-wide private nonfarm business multi-factor productivity
(as projected by the Secretary for the 10-year period ending with
the applicable fiscal year, year, cost reporting period, or other an-
nual period).

(IIT) The application of subclause (I) may result in the applicable
percentage increase described in clause (i) being less than 0.0 for
a fiscal year, and may result in payment rates under this section
for a fiscal year being less than such payment rates for the pre-
ceding fiscal year.

(xii) After determining the applicable percentage increase de-
scribed in clause (i), and after application of clauses (viii), (ix), and
(xi), the Secretary shall reduce such applicable percentage in-
crease—

(I) for each of fiscal years 2010 and 2011, by 0.25 percentage
point;
(IT) for each of fiscal years 2012 and 2013, by 0.1 percentage
point;
(ITT) for fiscal year 2014, by 0.3 percentage point;
(IV) for each of fiscal years 2015 and 2016, by 0.2 percentage
point; and
(V) for each of fiscal years 2017, 2018, and 2019, by 0.75 per-
centage point.
The application of this clause may result in the applicable percent-
age increase described in clause (i) being less than 0.0 for a fiscal
year, and may result in payment rates under this section for a fis-
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cal year being less than such payment rates for the preceding fiscal
year.

(C) In the case of a hospital that is a sole community hospital
(as defined in subsection (d)(5)(D)(iii)), subject to subparagraphs (I)
and (L), the term “target amount” means—

(i) with respect to the first 12-month cost reporting period in
which this subparagraph is applied to the hospital—

(I) the allowable operating costs of inpatient hospital
services (as defined in subsection (a)(4)) recognized under
this title for the hospital for the 12-month cost reporting
period (in this subparagraph referred to as the “base cost
reporting period”) preceding the first cost reporting period
for which this subsection was in effect with respect to such
hospital, increased (in a compounded manner) by—

(IT) the applicable percentage increases applied to such
hospital under this paragraph for cost reporting periods
after the base cost reporting period and up to and includ-
ing such first 12-month cost reporting period,

(i1) with respect to a later cost reporting period beginning be-
fore fiscal year 1994, the target amount for the preceding 12-
month cost reporting period, increased by the applicable per-
centage increase under subparagraph (B)(iv) for discharges oc-
curring in the fiscal year in which that later cost reporting pe-
riod begins,

(ii1) with respect to discharges occurring in fiscal year 1994,
the target amount for the cost reporting period beginning in
fiscal year 1993 increased by the applicable percentage in-
crease under subparagraph (B)@iv), or

(iv) with respect to discharges occurring in fiscal year 1995
and each subsequent fiscal year, the target amount for the pre-
ceding year increased by the applicable percentage increase
under subparagraph (B)@iv).

There shall be substituted for the base cost reporting period de-
scribed in clause (i) a hospital’s cost reporting period (if any) begin-
ning during fiscal year 1987 if such substitution results in an in-
crease in the target amount for the hospital.

(D) For cost reporting periods ending on or before September 30,
1994, and for cost reporting periods occurring on or after October
1, 1997, and before October 1, 2022, in the case of a hospital that
is a medicare-dependent, small rural hospital (as defined in sub-
section (d)(5)(G)), subject to subparagraph (K), the term “target
amount” means—

(i) with respect to the first 12-month cost reporting period in
which this subparagraph is applied to the hospital—

(I) the allowable operating costs of inpatient hospital
services (as defined in subsection (a)(4)) recognized under
this title for the hospital for the 12-month cost reporting
period (in this subparagraph referred to as the “base cost
reporting period”) preceding the first cost reporting period
for which this subsection was in effect with respect to such
hospital, increased (in a compounded manner) by—

(II) the applicable percentage increases applied to such
hospital under this paragraph for cost reporting periods
after the base cost reporting period and up to and includ-
ing such first 12-month cost reporting period, or
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(i1) with respect to a later cost reporting period beginning be-
fore fiscal year 1994, the target amount for the preceding 12-
month cost reporting period, increased by the applicable per-
centage increase under subparagraph (B)(iv) for discharges oc-
curring in the fiscal year in which that later cost reporting pe-
riod begins,

(ii1) with respect to discharges occurring in fiscal year 1994,
the target amount for the cost reporting period beginning in
fiscal year 1993 increased by the applicable percentage in-
crease under subparagraph (B)(iv), and

(iv) with respect to discharges occurring during fiscal year
1998 through fiscal year 2022, the target amount for the pre-
ceding year increased by the applicable percentage increase
under subparagraph (B)@iv).

There shall be substituted for the base cost reporting period de-
scribed in clause (i) a hospital’s cost reporting period (if any) begin-
ning during fiscal year 1987 if such substitution results in an in-
crease in the target amount for the hospital.

(E) In the case of a hospital described in clause (v) of subsection
(d)(1)(B), the term “target amount” means—

(i) with respect to the first 12-month cost reporting period in
which this subparagraph is applied to the hospital—

(I) the allowable operating costs of inpatient hospital
services (as defined in subsection (a)(4)) recognized under
this title for the hospital for the 12-month cost reporting
period (in this subparagraph referred to as the “base cost
reporting period”) preceding the first cost reporting period
for which this subsection was in effect with respect to such
hospital, increased (in a compounded manner) by—

(IT) the sum of the applicable percentage increases ap-
plied to such hospital under this paragraph for cost report-
ing periods after the base cost reporting period and up to
and including such first 12-month cost reporting period, or

(i) with respect to a later cost reporting period, the target
amount for the preceding 12-month cost reporting period, in-
creased by the applicable percentage increase under subpara-
graph (B)(ii) for that later cost reporting period.

There shall be substituted for the base cost reporting period de-
scribed in clause (i) a hospital’s cost reporting period (if any) begin-
ning during fiscal year 1987 if such substitution results in an in-
crease in the target amount for the hospital.

(F)43) In the case of a hospital (or unit described in the matter
following clause (v) of subsection (d)(1)(B)) that received payment
under this subsection for inpatient hospital services furnished dur-
ing cost reporting periods beginning before October 1, 1990, that is
within a class of hospital described in clause (iii), and that elects
(in a form and manner determined by the Secretary) this subpara-
graph to apply to the hospital, the target amount for the hospital’s
12-month cost reporting period beginning during fiscal year 1998 is
equal to the average described in clause (ii).

(i1)) The average described in this clause for a hospital or unit
shall be determined by the Secretary as follows:

(I) The Secretary shall determine the allowable operating
costs for inpatient hospital services for the hospital or unit for
each of the 5 cost reporting periods for which the Secretary has
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the most recent settled cost reports as of the date of the enact-
ment of this subparagraph.

(IT) The Secretary shall increase the amount determined
under subclause (I) for each cost reporting period by the appli-
cable percentage increase under subparagraph (B)(ii) for each
subsequent cost reporting period up to the cost reporting pe-
riod described in clause (i).

(ITI) The Secretary shall identify among such 5 cost reporting
periods the cost reporting periods for which the amount deter-
mined under subclause (II) is the highest, and the lowest.

(IV) The Secretary shall compute the averages of the
amounts determined under subclause (II) for the 3 cost report-
ing periods not identified under subclause (III).

(iii) For purposes of this subparagraph, each of the following
shall be treated as a separate class of hospital:

(I) Hospitals described in clause (i) of subsection (d)(1)(B)
and psychiatric units described in the matter following clause
(v) of such subsection.

(IT) Hospitals described in clause (ii) of such subsection and
rehabilitation units described in the matter following clause (v)
of such subsection.

(III) Hospitals described in clause (iii) of such subsection.

(IV) Hospitals described in clause (iv) of such subsection.

(V) Hospitals described in clause (v) of such subsection.

(G)d) In the case of a qualified long-term care hospital (as de-
fined in clause (i1)) that elects (in a form and manner determined
by the Secretary) this subparagraph to apply to the hospital, the
target amount for the hospital’s 12-month cost reporting period be-
ginning during fiscal year 1998 is equal to the allowable operating
costs of inpatient hospital services (as defined in subsection (a)(4))
recognized under this title for the hospital for the 12-month cost re-
porting period beginning during fiscal year 1996, increased by the
applicable percentage increase for the cost reporting period begin-
ning during fiscal year 1997.

(i1) In clause (i), a “qualified long-term care hospital” means, with
respect to a cost reporting period, a hospital described in clause (iv)
of subsection (d)(1)(B) during each of the 2 cost reporting periods
for which the Secretary has the most recent settled cost reports as
thth}f date of the enactment of this subparagraph for each of
which—

(I) the hospital’s allowable operating costs of inpatient hos-
pital services recognized under this title exceeded 115 percent
of the hospital’s target amount, and

(IT) the hospital would have a disproportionate patient per-
centage of at least 70 percent (as determined by the Secretary
under subsection (d)(5)(F)(vi)) if the hospital were a subsection
(d) hospital.

(H)G) In the case of a hospital or unit that is within a class of
hospital described in clause (iv), for a cost reporting period begin-
ning during fiscal years 1998 through 2002, the target amount for
such a hospital or unit may not exceed the amount as updated up
to or for such cost reporting period under clause (ii).

(i1)(I) In the case of a hospital or unit that is within a class of
hospital described in clause (iv), the Secretary shall estimate the
75th percentile of the target amounts for such hospitals within
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such class for cost reporting periods ending during fiscal year 1996,
as adjusted under clause (iii).

(II) The Secretary shall update the amount determined under
subclause (I), for each cost reporting period after the cost reporting
period described in such subclause and up to the first cost report-
ing period beginning on or after October 1, 1997, by a factor equal
to the market basket percentage increase.

(ITT) For cost reporting periods beginning during each of fiscal
years 1999 through 2002, subject to subparagraph (J), the Sec-
retary shall update such amount by a factor equal to the market
basket percentage increase.

(iii) In applying clause (ii)(I) in the case of a hospital or unit, the
Secretary shall provide for an appropriate adjustment to the labor-
related portion of the amount determined under such subparagraph
to take into account differences between average wage-related costs
in the area of the hospital and the national average of such costs
within the same class of hospital.

(iv) For purposes of this subparagraph, each of the following
shall be treated as a separate class of hospital:

(I) Hospitals described in clause (i) of subsection (d)(1)(B)
and psychiatric units described in the matter following clause
(v) of such subsection.

(IT) Hospitals described in clause (ii) of such subsection and
rehabilitation units described in the matter following clause (v)
of such subsection.

(ITT) Hospitals described in clause (iv) of such subsection.

(DA) Subject to subparagraph (L), for cost reporting periods be-
ginning on or after October 1, 2000, in the case of a sole community
hospital there shall be substituted for the amount otherwise deter-
mined under subsection (d)(5)(D)(i), if such substitution results in
a greater amount of payment under this section for the hospital—

(I) with respect to discharges occurring in fiscal year 2001,
75 percent of the amount otherwise applicable to the hospital
under subsection (d)(5)(D)(i) (referred to in this clause as the
“subsection (d)(5)(D)(i) amount”) and 25 percent of the rebased
target amount (as defined in clause (ii));

(IT) with respect to discharges occurring in fiscal year 2002,
50 percent of the subsection (d)(5)(D)(i) amount and 50 percent
of the rebased target amount;

(ITT) with respect to discharges occurring in fiscal year 2003,
25 percent of the subsection (d)(5)(D)(i) amount and 75 percent
of the rebased target amount; and

(IV) with respect to discharges occurring after fiscal year
2003, 100 percent of the rebased target amount.

(ii) For purposes of this subparagraph, the “rebased target
amount” has the meaning given the term “target amount” in sub-
paragraph (C) except that—

(I) there shall be substituted for the base cost reporting pe-
riod the 12-month cost reporting period beginning during fiscal
year 1996;

(IT) any reference in subparagraph (C)(i) to the “first cost re-
porting period” described in such subparagraph is deemed a
reference to the first cost reporting period beginning on or after
October 1, 2000; and
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(IIT) applicable increase percentage shall only be applied
under subparagraph (C)(iv) for discharges occurring in fiscal
years beginning with fiscal year 2002.

(ii1) In no case shall a hospital be denied treatment as a sole
community hospital or payment (on the basis of a target rate as
such as a hospital) because data are unavailable for any cost re-
porting period due to changes in ownership, changes in fiscal inter-
mediaries, or other extraordinary circumstances, so long as data for
at least one applicable base cost reporting period is available.

(J) For cost reporting periods beginning during fiscal year 2001,
for a hospital described in subsection (d)(1)(B)(iv)—

(i) the limiting or cap amount otherwise determined under
subparagraph (H) shall be increased by 2 percent; and

(i1) the target amount otherwise determined under subpara-
graph (A) shall be increased by 25 percent (subject to the lim-
iting or cap amount determined under subparagraph (H), as in-
creased by clause (i)).

(K)(1) With respect to discharges occurring on or after October 1,
2006, in the case of a medicare-dependent, small rural hospital, for
purposes of applying subparagraph (D)—

(I) there shall be substituted for the base cost reporting pe-
riod described in subparagraph (D)(i) the 12-month cost report-
ing period beginning during fiscal year 2002; and

(IT) any reference in such subparagraph to the “first cost re-
porting period” described in such subparagraph is deemed a
reference to the first cost reporting period beginning on or after
October 1, 2006.

(ii) This subparagraph shall only apply to a hospital if the substi-
tution described in clause (i)(I) results in an increase in the target
amount under subparagraph (D) for the hospital.

(L)1) For cost reporting periods beginning on or after January 1,
2009, in the case of a sole community hospital there shall be sub-
stituted for the amount otherwise determined under subsection
(D)(B)D)(E) of this section, if such substitution results in a greater
amount of payment under this section for the hospital, the sub-
paragraph (L) rebased target amount.

(i) For purposes of this subparagraph, the term “subparagraph
(L) rebased target amount” has the meaning given the term “target
amount” in subparagraph (C), except that—

(I) there shall be substituted for the base cost reporting pe-
riod the 12-month cost reporting period beginning during fiscal
year 2006;

(II) any reference in subparagraph (C)(i) to the “first cost re-
porting period” described in such subparagraph is deemed a
reference to the first cost reporting period beginning on or after
January 1, 2009; and

(IIT) the applicable percentage increase shall only be applied
under subparagraph (C)(iv) for discharges occurring on or after
January 1, 2009.

(4)(A)() The Secretary shall provide for an exception and adjust-
ment to (and in the case of a hospital described in subsection
(d)(1)(B)(ii), may provide an exemption from) the method under
this subsection for determining the amount of payment to a hos-
pital where events beyond the hospital’s control or extraordinary
circumstances, including changes in the case mix of such hospital,
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create a distortion in the increase in costs for a cost reporting pe-
riod (including any distortion in the costs for the base period
against which such increase is measured). The Secretary may pro-
vide for such other exemptions from, and exceptions and adjust-
ments to, such method as the Secretary deems appropriate, includ-
ing the assignment of a new base period which is more representa-
tive, as determined by the Secretary, of the reasonable and nec-
essary cost of inpatient services and including those which he
deems necessary to take into account a decrease in the inpatient
hospital services that a hospital provides and that are customarily
provided directly by similar hospitals which results in a significant
distortion in the operating costs of inpatient hospital services. The
Secretary shall announce a decision on any request for an exemp-
tion, exception, or adjustment under this paragraph not later than
180 days after receiving a completed application from the inter-
mediary for such exemption, exception, or adjustment, and shall in-
clude in such decision a detailed explanation of the grounds on
which such request was approved or denied.

(ii) The payment reductions under paragraph (3)(B)(ii)(V) shall
not be considered by the Secretary in making adjustments pursu-
ant to clause (i). In making such reductions, the Secretary shall
treat the applicable update factor described in paragraph (3)(B)(vi)
for a fiscal year as being equal to the market basket percentage for
that year.

(B) In determining under subparagraph (A) whether to assign a
new base period which is more representative of the reasonable
and necessary cost to a hospital of providing inpatient services, the
Secretary shall take into consideration—

(i) changes in applicable technologies and medical practices,
or differences in the severity of illness among patients, that in-
crease the hospital’s costs;

(i1) whether increases in wages and wage-related costs for
hospitals located in the geographic area in which the hospital
is located exceed the average of the increases in such costs
paid by hospitals in the United States; and

(iii) such other factors as the Secretary considers appropriate
in determining increases in the hospital’s costs of providing in-
patient services.

(C) Paragraph (1) shall not apply to payment of hospitals which
is otherwise determined under paragraph (3) of section 1814(b).

(5) In the case of any hospital having any cost reporting period
of other than a 12-month period, the Secretary shall determine the
12-month period which shall be used for purposes of this section.

(6) In the case of any hospital which becomes subject to the taxes
under section 3111 of the Internal Revenue Code of 1954, with re-
spect to any or all of its employees, for part or all of a cost report-
ing period, and was not subject to such taxes with respect to any
or all of its employees for all or part of the 12-month base cost re-
porting period referred to in subsection (b)(3)(A)(i), the Secretary
shall provide for an adjustment by increasing the base period
amount described in such subsection for such hospital by an
amount equal to the amount of such taxes which would have been
paid or accrued by such hospital for such base period if such hos-
pital had been subject to such taxes for all of such base period with
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respect to all its employees, minus the amount of any such taxes
actually paid or accrued for such base period.

(7)(A) Notwithstanding paragraph (1), in the case of a hospital or
unit that is within a class of hospital described in subparagraph
(B) which first receives payments under this section on or after Oc-
tober 1, 1997—

(i) for each of the first 2 cost reporting periods for which the
hospital has a settled cost report, the amount of the payment
with respect to operating costs described in paragraph (1)
under part A on a per discharge or per admission basis (as the
case may be) is equal to the lesser of—

(I) the amount of operating costs for such respective pe-
riod, or

(IT) 110 percent of the national median (as estimated by
the Secretary) of the target amount for hospitals in the
same class as the hospital for cost reporting periods ending
during fiscal year 1996, updated by the hospital market
basket increase percentage to the fiscal year in which the
hospital first received payments under this section, as ad-
justed under subparagraph (C); and

(i1) for purposes of computing the target amount for the sub-
sequent cost reporting period, the target amount for the pre-
ceding cost reporting period is equal to the amount determined
under clause (1) for such preceding period.

(B) For purposes of this paragraph, each of the following shall be
treated as a separate class of hospital:

(i) Hospitals described in clause (i) of subsection (d)(1)(B) and
psychiatric units described in the matter following clause (v) of
such subsection.

(i1) Hospitals described in clause (ii) of such subsection and
rehabilitation units described in the matter following clause (v)
of such subsection.

(iii) Hospitals described in clause (iv) of such subsection.

(C) In applying subparagraph (A)(i)(II) in the case of a hospital
or unit, the Secretary shall provide for an appropriate adjustment
to the labor-related portion of the amount determined under such
subparagraph to take into account differences between average
wage-related costs in the area of the hospital and the national av-
erage of such costs within the same class of hospital.

(c)(1) The Secretary may provide, in his discretion, that payment
with respect to services provided by a hospital in a State may be
made in accordance with a hospital reimbursement control system
in a State, rather than in accordance with the other provisions of
this title, if the chief executive officer of the State requests such
treatment and if—

(A) the Secretary determines that the system, if approved
under this subsection, will apply (i) to substantially all non-
Federal acute care hospitals (as defined by the Secretary) in
the State and (ii) to the review of at least 75 percent of all rev-
enues or expenses in the State for inpatient hospital services
and of revenues or expenses for inpatient hospital services pro-
vided under the State’s plan approved under title XIX;

(B) the Secretary has been provided satisfactory assurances
as to the equitable treatment under the system of all entities
(including Federal and State programs) that pay hospitals for
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inpatient hospital services, of hospital employees, and of hos-
pital patients;

(C) the Secretary has been provided satisfactory assurances
that under the system, over 36-month periods (the first such
period beginning with the first month in which this subsection
applies to that system in the State), the amount of payments
made under this title under such system will not exceed the
amount of payments which would otherwise have been made
under this title not using such system:;

(D) the Secretary determines that the system will not pre-
clude an eligible organization (as defined in section 1876(b))
from negotiating directly with hospitals with respect to the or-
ganization’s rate of payment for inpatient hospital services;
and

(E) the Secretary determines that the system requires hos-
pitals to meet the requirement of section 1866(a)(1)(G) and the
system provides for the exclusion of certain costs in accordance
with section 1862(a)(14) (except for such waivers thereof as the
Secretary provides by regulation).

The Secretary cannot deny the application of a State under this
subsection on the ground that the State’s hospital reimbursement
control system is based on a payment methodology other than on
the basis of a diagnosis-related group or on the ground that the
amount of payments made under this title under such system must
be less than the amount of payments which would otherwise have
been made under this title not using such system. If the Secretary
determines that the conditions described in subparagraph (C) are
based on maintaining payment amounts at no more than a speci-
fied percentage increase above the payment amounts in a base pe-
riod, the State has the option of applying such test (for inpatient
hospital services under part A) on an aggregate payment basis or
on the basis of the amount of payment per inpatient discharge or
admission. If the Secretary determines that the conditions de-
scribed in subparagraph (C) are based on maintaining aggregate
payment amounts below a national average percentage increase in
total payments under part A for inpatient hospital services, the
Secretary cannot deny the application of a State under this sub-
section on the ground that the State’s rate of increase in such pay-
ments for such services must be less than such national average
rate of increase.

(2) In determining under paragraph (1)(C) the amount of pay-
ment which would otherwise have been made under this title for
a State, the Secretary may provide for appropriate adjustment of
such amount to take into account previous reductions effected in
the amount of payments made under this title in the State due to
the operation of the hospital reimbursement control system in the
State if the system has resulted in an aggregate rate of increase
in operating costs of inpatient hospital services (as defined in sub-
section (a)(4)) under this title for hospitals in the State which is
less than the aggregate rate of increase in such costs under this
title for hospitals in the United States.

(3) The Secretary shall discontinue payments under a system de-
scribed in paragraph (1) if the Secretary—
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(A) determines that the system no longer meets the require-
ments of subparagraphs (A), (D), and (E) of paragraph (1) and,
if applicable, the requirements of paragraph (5), or

(B) has reason to believe that the assurances described in
subparagraph (B) or (C) of paragraph (1) (or, if applicable, in
paragraph (5)) are not being (or will not be) met.

(4) The Secretary shall approve the request of a State under
paragraph (1) with respect to a hospital reimbursement control sys-
tem if—

(A) the requirements of subparagraphs (A), (B), (C), (D), and
(E) of paragraph (1) have been met with respect to the system,
and

(B) with respect to that system a waiver of certain require-
ments of title XVIII of the Social Security Act has been ap-
proved on or before (and which is in effect as of) the date of
the enactment of the Social Security Amendments of 1983, pur-
suant to section 402(a) of the Social Security Amendments of
1967 or section 222(a) of the Social Security Amendments of
1972.

With respect to a State system described in this paragraph, the
Secretary shall judge the effectiveness of such system on the basis
of its rate of increase or inflation in inpatient hospital payments
for individuals under this title, as compared to the national rate of
increase or inflation for such payments, with the State retaining
the option to have the test applied on the basis of the aggregate
payments under the State system as compared to aggregate pay-
ments which would have been made under the national system
since October 1, 1984, to the most recent date for which annual
data are available.

(5) The Secretary shall approve the request of a State under
parag%raph (1) with respect to a hospital reimbursement control sys-
tem if—

(A) the requirements of subparagraphs (A), (B), (C), (D), and
(E) of paragraph (1) have been met with respect to the system,;

(B) the Secretary determines that the system—

(1) is operated directly by the State or by an entity des-
ignated pursuant to State law,

(i) provides for payment of hospitals covered under the
system under a methodology (which sets forth exceptions
and adjustments, as well as any method for changes in the
methodology) by which rates or amounts to be paid for hos-
pital services during a specified period are established
under the system prior to the defined rate period, and

(iii) hospitals covered under the system will make such
reports (in lieu of cost and other reports, identified by the
Secretary, otherwise required under this title) as the Sec-
retary may require in order to properly monitor assurances
provided under this subsection;

(C) the State has provided the Secretary with satisfactory as-
surances that operation of the system will not result in any
change in hospital admission practices which result in—

(i) a significant reduction in the proportion of patients
(receiving hospital services covered under the system) who
have no third-party coverage and who are unable to pay
for hospital services,
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(i1) a significant reduction in the proportion of individ-
uals admitted to hospitals for inpatient hospital services
for which payment is (or is likely to be) less than the an-
ticipated charges for or costs of such services,

(i11) the refusal to admit patients who would be expected
to require unusually costly or prolonged treatment for rea-
sons other than those related to the appropriateness of the
care available at the hospital, or

(iv) the refusal to provide emergency services to any per-
son who is in need of emergency services if the hospital
provides such services;

(D) any change by the State in the system which has the ef-
fect of materially reducing payments to hospitals can only take
effect upon 60 days notice to the Secretary and to the hospitals
the payment to which is likely to be materially affected by the
change; and

(E) the State has provided the Secretary with satisfactory as-
surances that in the development of the system the State has
consulted with local governmental officials concerning the im-
pact of the system on public hospitals.

The Secretary shall respond to requests of States under this para-
graph within 60 days of the date the request is submitted to the
Secretary.

(6) If the Secretary determines that the assurances described in
paragraph (1)(C) have not been met with respect to any 36-month
period, the Secretary may reduce payments under this title to hos-
pitals under the system in an amount equal to the amount by
which the payment under this title under such system for such pe-
riod exceeded the amount of payments which would otherwise have
been made under this title not using such system.

(7) In the case of a State which made a request under paragraph
(5) before December 31, 1984, for the approval of a State hospital
reimbursement control system and which request was approved—

(A) in applying paragraphs (1)(C) and (6), a reference to a
“36-month period” is deemed a reference to a “48-month pe-
riod”, and

(B) in order to allow the State the opportunity to provide the
assurances described in paragraph (1)(C) for a 48-month pe-
riod, the Secretary may not discontinue payments under the
system, under the authority of paragraph (3)(A) because the
Secretary has reason to believe that such assurances are not
being (or will not be) met, before July 1, 1986.

(d)(1)(A) Notwithstanding section 1814(b) but subject to the pro-
visions of section 1813, the amount of the payment with respect to
the operating costs of inpatient hospital services (as defined in sub-
section (a)(4)) of a subsection (d) hospital (as defined in subpara-
graph (B)) for inpatient hospital discharges in a cost reporting pe-
riod or in a fiscal year—

(i) beginning on or after October 1, 1983, and before October
1, 1984, is equal to the sum of—

(I) the target percentage (as defined in subparagraph
(C)) of the hospital’s target amount for the cost reporting
period (as defined in subsection (b)(3)(A), but determined
without the application of subsection (a)), and



79

(II) the DRG percentage (as defined in subparagraph
(C)) of the regional adjusted DRG prospective payment
rate determined under paragraph (2) for such discharges;

(i1) beginning on or after October 1, 1984, and before October
1, 1987, is equal to the sum of—

(I) the target percentage (as defined in subparagraph
(C)) of the hospital’s target amount for the cost reporting
period (as defined in subsection (b)(3)(A), but determined
without the application of subsection (a)), and

(I1) the DRG percentage (as defined in subparagraph
(C)) of the applicable combined adjusted DRG prospective
payment rate determined under subparagraph (D) for such
discharges; or

(iii) beginning on or after April 1, 1988, is equal to

(I) the national adjusted DRG prospective payment rate
determined under paragraph (3) for such discharges, or

(IT) for discharges occurring during a fiscal year ending
on or before September 30, 1996, the sum of 85 percent of
the national adjusted DRG prospective payment rate de-
termined under paragraph (3) for such discharges and 15
percent of the regional adjusted DRG prospective payment
rate determined under such paragraph, but only if the av-
erage standardized amount (described in clause (i)(I) or
clause (ii)(I) of paragraph (3)(D)) for hospitals within the
region of, and in the same large urban or other area (or,
for discharges occurring during a fiscal year ending on or
before September 30, 1994, the same rural, large urban, or
other urban area) as, the hospital is greater than the aver-
age standardized amount (described in the respective
clause) for hospitals within the United States in that type
of area for discharges occurring during such fiscal year.

(B) As used in this section, the term “subsection (d) hospital”
means a hospital located in one of the fifty States or the District
of Columbia other than—

(i) a psychiatric hospital (as defined in section 1861(f)),

(i1) a rehabilitation hospital (as defined by the Secretary),

(ii1)) a hospital whose inpatients are predominantly individ-
uals under 18 years of age,

(iv) a hospital which has an average inpatient length of stay
(as determined by the Secretary) of greater than 25 days,

(v)(I) a hospital that the Secretary has classified, at any time
on or before December 31, 1990, (or, in the case of a hospital
that, as of the date of the enactment of this clause, is located
in a State operating a demonstration project under section
1814(b), on or before December 31, 1991) for purposes of apply-
ing exceptions and adjustments to payment amounts under
this subsection, as a hospital involved extensively in treatment
for or research on cancer,

(IT) a hospital that was recognized as a comprehensive can-
cer center or clinical cancer research center by the National
Cancer Institute of the National Institutes of Health as of
April 20, 1983, that is located in a State which, as of December
19, 1989, was not operating a demonstration project under sec-
tion 1814(b), that applied and was denied, on or before Decem-
ber 31, 1990, for classification as a hospital involved exten-
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sively in treatment for or research on cancer under this clause
(as in effect on the day before the date of the enactment of this
subclause), that as of the date of the enactment of this sub-
clause, is licensed for less than 50 acute care beds, and that
demonstrates for the 4—year period ending on December 31,
1996, that at least 50 percent of its total discharges have a
principal finding of neoplastic disease, as defined in subpara-
graph (E), or

(IIT) a hospital that was recognized as a clinical cancer re-
search center by the National Cancer Institute of the National
Institutes of Health as of February 18, 1998, that has never
been reimbursed for inpatient hospital services pursuant to a
reimbursement system under a demonstration project under
section 1814(b), that is a freestanding facility organized pri-
marily for treatment of and research on cancer and is not a
unit of another hospital, that as of the date of the enactment
of this subclause, is licensed for 162 acute care beds, and that
demonstrates for the 4-year period ending on June 30, 1999,
that at least 50 percent of its total discharges have a principal
finding of neoplastic disease, as defined in subparagraph (E),
or

(vi) a hospital that first received payment under this sub-
section in 1986 which has an average inpatient length of stay
(as determined by the Secretary) of greater than 20 days and
that has 80 percent or more of its annual medicare inpatient
discharges with a principal diagnosis that reflects a finding of
neoplastic disease in the 12-month cost reporting period ending
in fiscal year 1997,

and, in accordance with regulations of the Secretary, does not in-
clude a psychiatric or rehabilitation unit of the hospital which is
a distinct part of the hospital (as defined by the Secretary). A hos-
pital that was classified by the Secretary on or before September
30, 1995, as a hospital described in clause (iv) (as in effect as of
such date) shall continue to be so classified (or, in the case of a hos-
pital described in clause (iv)(II), as so in effect, shall be classified
under clause (vi) on and after the effective date of such clause (vi)
and for cost reporting periods beginning on or after January 1,
2015, shall not be subject to subsection (m) as of the date of such
classification) notwithstanding that it is located in the same build-
ing as, or on the same campus as, another hospital.

(C) For purposes of this subsection, for cost reporting periods be-
ginning—

(i) on or after October 1, 1983, and before October 1, 1984,
the “target percentage” is 75 percent and the “DRG percent-
age” is 25 percent;

(i1) on or after October 1, 1984, and before October 1, 1985,
the “target percentage” is 50 percent and the “DRG percent-
age” is 50 percent;

(iii) on or after October 1, 1985, and before October 1, 1986,
the “target percentage” is 45 percent and the “DRG percent-
age” is 55 percent; and

(iv) on or after October 1, 1986, and before October 1, 1987,
the “target percentage” is 25 percent and the “DRG percent-
age” is 75 percent.
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(D) For purposes of subparagraph (A)(ii)(II), the “applicable com-
bined adjusted DRG prospective payment rate” for discharges oc-
curring—

(i) on or after October 1, 1984, and before October 1, 1986,
is a combined rate consisting of 25 percent of the national ad-
justed DRG prospective payment rate, and 75 percent of the re-
gional adjusted DRG prospective payment rate, determined
under paragraph (3) for such discharges; and

(i1) on or after October 1, 1986, and before October 1, 1987,
is a combined rate consisting of 50 percent of the national ad-
justed DRG prospective payment rate, and 50 percent of the re-
gional adjusted DRG prospective payment rate, determined
under paragraph (3) for such discharges.

(E) For purposes of subclauses (II) and (III) of subparagraph
(B)(v) only, the term “principal finding of neoplastic disease” means
the condition established after study to be chiefly responsible for
occasioning the admission of a patient to a hospital, except that
only discharges with ICD-9—-CM principal diagnosis codes of 140
through 239, V58.0, V58.1, V66.1, V66.2, or 990 will be considered
to reflect such a principal diagnosis.

(2) The Secretary shall determine a national adjusted DRG pro-
spective payment rate, for each inpatient hospital discharge in fis-
cal year 1984 involving inpatient hospital services of a subsection
(d) hospital in the United States, and shall determine a regional
adjusted DRG prospective payment rate for such discharges in each
region, for which payment may be made under part A of this title.
Each such rate shall be determined for hospitals located in urban
or rural areas within the United States or within each such region,
respectively, as follows:

(A) DETERMINING ALLOWABLE INDIVIDUAL HOSPITAL COSTS
FOR BASE PERIOD.—The Secretary shall determine the allow-
able operating costs per discharge of inpatient hospital services
for the hospital for the most recent cost reporting period for
which data are available.

(B) UPDATING FOR FISCAL YEAR 1984.—The Secretary shall
update each amount determined under subparagraph (A) for
fiscal year 1984 by—

(i) updating for fiscal year 1983 by the estimated aver-
age rate of change of hospital costs industry-wide between
the cost reporting period used under such subparagraph
and fiscal year 1983 and the most recent case-mix data
available, and

(i1) projecting for fiscal year 1984 by the applicable per-
centage increase (as defined in subsection (b)(3)(B)) for fis-
cal year 1984.

(C) STANDARDIZING AMOUNTS.—The Secretary shall stand-
ardize the amount updated under subparagraph (B) for each
hospital by—

(i) excluding an estimate of indirect medical education
costs (taking into account, for discharges occurring after
September 30, 1986, the amendments made by section
9104(a) of the Medicare and Medicaid Budget Reconcili-
ation Amendments of 1985), except that the Secretary
shall not take into account any reduction in the amount of
additional payments under paragraph (5)(B)(ii) resulting
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from the amendment made by section 4621(a)(1) of the
Balanced Budget Act of 1997 or any additional payments
under such paragraph resulting from the application of
section 111 of the Medicare, Medicaid, and SCHIP Bal-
anced Budget Refinement Act of 1999, of section 302 of the
Medicare, Medicaid, and SCHIP Benefits Improvement
and Protection Act of 2000, or the Medicare Prescription
Drug, Improvement, and Modernization Act of 2003,

(i1) adjusting for variations among hospitals by area in
the average hospital wage level,

(iii) adjusting for variations in case mix among hospitals,
and

(iv) for discharges occurring on or after October 1, 1986,
excluding an estimate of the additional payments to cer-
tain hospitals to be made under paragraph (5)(F), except
that the Secretary shall not exclude additional payments
under such paragraph made as a result of the enactment
of section 6003(c) of the Omnibus Budget Reconciliation
Act of 1989, the enactment of section 4002(b) of the Omni-
bus Budget Reconciliation Act of 1990, the enactment of
section 303 of the Medicare, Medicaid, and SCHIP Benefits
Improvement and Protection Act of 2000, or the enactment
of section 402(a)(1) of the Medicare Prescription Drug, Im-
provement, and Modernization Act of 2003.

(D) COMPUTING URBAN AND RURAL AVERAGES.—The Secretary
shall compute an average of the standardized amounts deter-
mined under subparagraph (C) for the United States and for
each region—

(1) for all subsection (d) hospitals located in an urban
areda within the United States or that region, respectively,
an

(i1) for all subsection (d) hospitals located in a rural area
within the United States or that region, respectively.

For purposes of this subsection, the term “region” means one
of the nine census divisions, comprising the fifty States and the
District of Columbia, established by the Bureau of the Census
for statistical and reporting purposes; the term “urban area”
means an area within a Metropolitan Statistical Area (as de-
fined by the Office of Management and Budget) or within such
similar area as the Secretary has recognized under subsection
(a) by regulation; the term “large urban area” means, with re-
spect to a fiscal year, such an urban area which the Secretary
determines (in the publications described in subsection (e)(5)
before the fiscal year) has a population of more than 1,000,000
(as determined by the Secretary based on the most recent
available population data published by the Bureau of the Cen-
sus); and the term “rural area” means any area outside such
an area or similar area. A hospital located in a Metropolitan
Statistical Area shall be deemed to be located in the region in
which the largest number of the hospitals in the same Metro-
politan Statistical Area are located, or, at the option of the Sec-
retary, the region in which the majority of the inpatient dis-
charges (with respect to which payments are made under this
title) frgm hospitals in the same Metropolitan Statistical Area
are made.



83

(E) REDUCING FOR VALUE OF OUTLIER PAYMENTS.—The Sec-
retary shall reduce each of the average standardized amounts
determined under subparagraph (D) by a proportion equal to
the proportion (estimated by the Secretary) of the amount of
payments under this subsection based on DRG prospective
payment rates which are additional payments described in
paragraph (5)(A) (relating to outlier payments).

(F) MAINTAINING BUDGET NEUTRALITY.—The Secretary shall
adjust each of such average standardized amounts as may be
required under subsection (e)(1)(B) for that fiscal year.

(G) COMPUTING DRG-SPECIFIC RATES FOR URBAN AND RURAL
HOSPITALS IN THE UNITED STATES AND IN EACH REGION.—For
each discharge classified within a diagnosis-related group, the
Secretary shall establish a national DRG prospective payment
rate and shall establish a regional DRG prospective payment
rate for each region, each of which is equal—

(i) for hospitals located in an urban area in the United
States or that region (respectively), to the product of—

(I) the average standardized amount (computed
under subparagraph (D), reduced under subparagraph
(E), and adjusted under subparagraph (F)) for hos-
pitals located in an urban area in the United States
or that region, and

(IT) the weighting factor (determined under para-
graph (4)(B)) for that diagnosis-related group; and

(ii) for hospitals located in a rural area in the United
States or that region (respectively), to the product of—

(I) the average standardized amount (computed
under subparagraph (D), reduced under subparagraph
(E), and adjusted under subparagraph (F)) for hos-
pitals located in a rural area in the United States or
that region, and

(IT) the weighting factor (determined under para-
graph (4)(B)) for that diagnosis-related group.

(H) ADJUSTING FOR DIFFERENT AREA WAGE LEVELS.—The Sec-
retary shall adjust the proportion, (as estimated by the Sec-
retary from time to time) of hospitals’ costs which are attrib-
utable to wages and wage-related costs, of the national and re-
gional DRG prospective payment rates computed under sub-
paragraph (G) for area differences in hospital wage levels by
a factor (established by the Secretary) reflecting the relative
hospital wage level in the geographic area of the hospital com-
pared to the national average hospital wage level.

(3) The Secretary shall determine a national adjusted DRG pro-

spective payment rate, for each inpatient hospital discharge in a
fiscal year after fiscal year 1984 involving inpatient hospital serv-
ices of a subsection (d) hospital in the United States, and shall de-
termine, for fiscal years before fiscal year 1997, a regional adjusted
DRG prospective payment rate for such discharges in each region
for which payment may be made under part A of this title. Each
such rate shall be determined for hospitals located in large urban,
other urban, or rural areas within the United States and within
each such region, respectively, as follows:

(A) UPDATING PREVIOUS STANDARDIZED AMOUNTS.—(i) For
discharges occurring in a fiscal year beginning before October
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1, 1987, the Secretary shall compute an average standardized
amount for hospitals located in an urban area and for hospitals
located in a rural area within the United States and for hos-
pitals located in an urban area and for hospitals located in a
rural area within each region, equal to the respective average
standardized amount computed for the previous fiscal year
under paragraph (2)(D) or under this subparagraph, increased
for the fiscal year involved by the applicable percentage in-
crease under subsection (b)(3)(B). With respect to discharges
occurring on or after October 1, 1987, the Secretary shall com-
pute urban and rural averages on the basis of discharge
weighting rather than hospital weighting, making appropriate
adjustments to ensure that computation on such basis does not
result in total payments under this section that are greater or
less than the total payments that would have been made under
this section but for this sentence, and making appropriate
changes in the manner of determining the reductions under
subparagraph (C)(ii).

(i1) For discharges occurring in a fiscal year beginning on or
after October 1, 1987, and ending on or before September 30,
1994, the Secretary shall compute an average standardized
amount for hospitals located in a large urban area, for hos-
pitals located in a rural area, and for hospitals located in other
urban areas, within the United States and within each region,
equal to the respective average standardized amount computed
for the previous fiscal year under this subparagraph increased
by the applicable percentage increase under subsection
(b)(3)(B)(i) with respect to hospitals located in the respective
areas for the fiscal year involved.

(iii) For discharges occurring in the fiscal year beginning on
October 1, 1994, the average standardized amount for hospitals
located in a rural area shall be equal to the average standard-
ized amount for hospitals located in an urban area. For dis-
charges occurring on or after October 1, 1994, the Secretary
shall adjust the ratio of the labor portion to non-labor portion
of each average standardized amount to equal such ratio for
the national average of all standardized amounts.

(iv)(I) Subject to subclause (II), for discharges occurring in a
fiscal year beginning on or after October 1, 1995, the Secretary
shall compute an average standardized amount for hospitals
located in a large urban area and for hospitals located in other
areas within the United States and within each region equal
to the respective average standardized amount computed for
the previous fiscal year under this subparagraph increased by
the applicable percentage increase under subsection (b)(3)(B)()
with respect to hospitals located in the respective areas for the
fiscal year involved.

(IT) For discharges occurring in a fiscal year (beginning with
fiscal year 2004), the Secretary shall compute a standardized
amount for hospitals located in any area within the United
States and within each region equal to the standardized
amount computed for the previous fiscal year under this sub-
paragraph for hospitals located in a large urban area (or, be-
ginning with fiscal year 2005, for all hospitals in the previous
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fiscal year) increased by the applicable percentage increase
under subsection (b)(3)(B)(i) for the fiscal year involved.

(v) Average standardized amounts computed under this
paragraph shall be adjusted to reflect the most recent case-mix
data available.

(vi) Insofar as the Secretary determines that the adjust-
ments under paragraph (4)(C)(i) for a previous fiscal year (or
estimates that such adjustments for a future fiscal year) did
(or are likely to) result in a change in aggregate payments
under this subsection during the fiscal year that are a result
of changes in the coding or classification of discharges that do
not reflect real changes in case mix, the Secretary may adjust
the average standardized amounts computed under this para-
graph for subsequent fiscal years so as to eliminate the effect
of such coding or classification changes.

(B) REDUCING FOR VALUE OF OUTLIER PAYMENTS.—The Sec-
retary shall reduce each of the average standardized amounts
determined under subparagraph (A) by a factor equal to the
proportion of payments under this subsection (as estimated by
the Secretary) based on DRG prospective payment amounts
which are additional payments described in paragraph (5)(A)
(relating to outlier payments).

(C)i) MAINTAINING BUDGET NEUTRALITY FOR FISCAL YEAR
1985.—For discharges occurring in fiscal year 1985, the Sec-
retary shall adjust each of such average standardized amounts
as may be required under subsection (e)(1)(B) for that fiscal
year.

(ii) REDUCING FOR SAVINGS FROM AMENDMENT TO INDIRECT
TEACHING ADJUSTMENT FOR DISCHARGES AFTER SEPTEMBER 30,
1986.—For discharges occurring after September 30, 1986, the
Secretary shall further reduce each of the average standard-
ized amounts (in a proportion which takes into account the dif-
fering effects of the standardization effected under paragraph
(2)(C)1)) so as to provide for a reduction in the total of the pay-
ments (attributable to this paragraph) made for discharges oc-
curring on or after October 1, 1986, of an amount equal to the
estimated reduction in the payment amounts under paragraph
(5)(B) that would have resulted from the enactment of the
amendments made by section 9104 of the Medicare and Med-
icaid Budget Reconciliation Amendments of 1985 and by sec-
tion 4003(a)(1) of the Omnibus Budget Reconciliation Act of
1987 if the factor described in clause (ii)(IT) of paragraph (5)(B)
(determined without regard to amendments made by the Om-
nibus Budget Reconciliation Act of 1990) were applied for dis-
charges occurring on or after such date instead of the factor de-
scribed in clause (ii) of that paragraph.

(D) COMPUTING DRG-SPECIFIC RATES FOR HOSPITALS.—For
each discharge classified within a diagnosis-related group, the
Secretary shall establish for the fiscal year a national DRG
prospective payment rate and shall establish, for fiscal years
before fiscal year 1997, a regional DRG prospective payment
rate for each region which is equal—

(i) for fiscal years before fiscal year 2004, for hospitals
located in a large urban area in the United States or that
region (respectively), to the product of—
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(I) the average standardized amount (computed
under subparagraph (A), reduced under subparagraph
(B), and adjusted or reduced under subparagraph (C))
for the fiscal year for hospitals located in such a large
urban area in the United States or that region, and

(IT) the weighting factor (determined under para-
graph (4)(B)) for that diagnosis-related group;

(i1) for fiscal years before fiscal year 2004, for hospitals
located in other areas in the United States or that region
(respectively), to the product of—

(I) the average standardized amount (computed
under subparagraph (A), reduced under subparagraph
(B), and adjusted or reduced under subparagraph (C))
for the fiscal year for hospitals located in other areas
in the United States or that region, and

(II) the weighting factor (determined under para-
graph (4)(B)) for that diagnosis-related group; and

(iii) for a fiscal year beginning after fiscal year 2003, for
hospitals located in all areas, to the product of—

(I) the applicable standardized amount (computed
under subparagraph (A)), reduced under subparagraph
(B), and adjusted or reduced under subparagraph (C)
for the fiscal year; and

(IT) the weighting factor (determined under para-
graph (4)(B)) for that diagnosis-related group.

(E) ADJUSTING FOR DIFFERENT AREA WAGE LEVELS.—

(1) IN GENERAL.—Except as provided in clause (ii) or (iii),
the Secretary shall adjust the proportion, (as estimated by
the Secretary from time to time) of hospitals’ costs which
are attributable to wages and wage-related costs, of the
DRG prospective payment rates computed under subpara-
graph (D) for area differences in hospital wage levels by a
factor (established by the Secretary) reflecting the relative
hospital wage level in the geographic area of the hospital
compared to the national average hospital wage level. Not
later than October 1, 1990, and October 1, 1993 (and at
least every 12 months thereafter), the Secretary shall up-
date the factor under the preceding sentence on the basis
of a survey conducted by the Secretary (and updated as ap-
propriate) of the wages and wage-related costs of sub-
section (d) hospitals in the United States. Not less often
than once every 3 years the Secretary (through such sur-
vey or otherwise) shall measure the earnings and paid
hours of employment by occupational category and shall
exclude data with respect to the wages and wage-related
costs incurred in furnishing skilled nursing facility serv-
ices. Any adjustments or updates made under this sub-
paragraph for a fiscal year (beginning with fiscal year
1991) shall be made in a manner that assures that the ag-
gregate payments under this subsection in the fiscal year
are not greater or less than those that would have been
made in the year without such adjustment. The Secretary
shall apply the previous sentence for any period as if the
amendments made by section 403(a)(1) of the Medicare
Prescription Drug, Improvement, and Modernization Act of
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2003 and the amendments made by section 10324(a)(1) of
the Patient Protection and Affordable Care Act had not
been enacted.

(ii) ALTERNATIVE PROPORTION TO BE ADJUSTED BEGIN-
NING IN FISCAL YEAR 2005.—For discharges occurring on or
after October 1, 2004, the Secretary shall substitute “62
percent” for the proportion described in the first sentence
of clause (i), unless the application of this clause would re-
sult in lower payments to a hospital than would otherwise
be made.

(iii) FLOOR ON AREA WAGE INDEX FOR HOSPITALS IN FRON-
TIER STATES.—

(I) IN GENERAL.—Subject to subclause (IV), for dis-
charges occurring on or after October 1, 2010, the area
wage index applicable under this subparagraph to any
hospital which is located in a frontier State (as defined
in subclause (II)) may not be less than 1.00.

(IT) FRONTIER STATE DEFINED.—In this clause, the
term “frontier State” means a State in which at least
50 percent of the counties in the State are frontier
counties.

(ITI) FRONTIER COUNTY DEFINED.—In this clause, the
term “frontier county” means a county in which the
population per square mile is less than 6.

(IV) LIMITATION.—This clause shall not apply to any
hospital located in a State that receives a non-labor
related share adjustment under paragraph (5)(H).

(4)(A) The Secretary shall establish a classification of inpatient
hospital discharges by diagnosis-related groups and a methodology
for classifying specific hospital discharges within these groups.

(B) For each such diagnosis-related group the Secretary shall as-
sign an appropriate weighting factor which reflects the relative
hospital resources used with respect to discharges classified within
that group compared to discharges classified within other groups.

(C)d) The Secretary shall adjust the classifications and weighting
factors established under subparagraphs (A) and (B), for discharges
in fiscal year 1988 and at least annually thereafter, to reflect
changes in treatment patterns, technology (including a new med-
ical service or technology under paragraph (5)(K)), and other fac-
tors which may change the relative use of hospital resources.

(ii) For discharges in fiscal year 1990, the Secretary shall reduce
the weighting factor for each diagnosis-related group by 1.22 per-
cent.

(iii) Any such adjustment under clause (i) for discharges in a fis-
cal year (beginning with fiscal year 1991) shall be made in a man-
ner that assures that the aggregate payments under this sub-
section for discharges in the fiscal year are not greater or less than
those that would have been made for discharges in the year with-
out such adjustment.

(D)) For discharges occurring on or after October 1, 2008, the
diagnosis-related group to be assigned under this paragraph for a
discharge described in clause (ii) shall be a diagnosis-related group
that does not result in higher payment based on the presence of a
secondary diagnosis code described in clause (iv).
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(i) A discharge described in this clause is a discharge which
meets the following requirements:

(I) The discharge includes a condition identified by a diag-
nosis code selected under clause (iv) as a secondary diagnosis.

(IT) But for clause (i), the discharge would have been classi-
fied to a diagnosis-related group that results in a higher pay-
ment based on the presence of a secondary diagnosis code se-
lected under clause (iv).

(ITI) At the time of admission, no code selected under clause
(iv) was present.

(iii) As part of the information required to be reported by a hos-
pital with respect to a discharge of an individual in order for pay-
ment to be made under this subsection, for discharges occurring on
or after October 1, 2007, the information shall include the sec-
ondary diagnosis of the individual at admission.

(iv) By not later than October 1, 2007, the Secretary shall select
diagnosis codes associated with at least two conditions, each of
which codes meets all of the following requirements (as determined
by the Secretary):

(I) Cases described by such code have a high cost or high vol-
ume, or both, under this title.

(IT) The code results in the assignment of a case to a diag-
nosis-related group that has a higher payment when the code
is present as a secondary diagnosis.

(III) The code describes such conditions that could reason-
ably have been prevented through the application of evidence-
based guidelines.

The Secretary may from time to time revise (through addition or
deletion of codes) the diagnosis codes selected under this clause so
long as there are diagnosis codes associated with at least two con-
ditions selected for discharges occurring during any fiscal year.

(v) In selecting and revising diagnosis codes under clause (iv), the
Secretary shall consult with the Centers for Disease Control and
Prevention and other appropriate entities.

(vi) Any change resulting from the application of this subpara-
graph shall not be taken into account in adjusting the weighting
factors under subparagraph (C)(i) or in applying budget neutrality
under subparagraph (C)(iii).

(5)(A)() For discharges occurring during fiscal years ending on or
before September 30, 1997, the Secretary shall provide for an addi-
tional payment for a subsection (d) hospital for any discharge in a
diagnosis-related group, the length of stay of which exceeds the
mean length of stay for discharges within that group by a fixed
number of days, or exceeds such mean length of stay by some fixed
Humber of standard deviations, whichever is the fewer number of

ays.

(i1) For cases which are not included in clause (i), a subsection
(d) hospital may request additional payments in any case where
charges, adjusted to cost, exceed a fixed multiple of the applicable
DRG prospective payment rate, or exceed such other fixed dollar
amount, whichever is greater, or for discharges in fiscal years be-
ginning on or after October 1, 1994, exceed the sum of the applica-
ble DRG prospective payment rate plus any amounts payable
under subparagraphs (B) and (F) plus a fixed dollar amount deter-
mined by the Secretary.
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(ii1) The amount of such additional payment under clauses (i) and
(ii) shall be determined by the Secretary and shall (except as pay-
ments under clause (i) are required to be reduced to take into ac-
count the requirements of clause (v)) approximate the marginal
cost of care beyond the cutoff point applicable under clause (i) or
(ii).

(iv) The total amount of the additional payments made under
this subparagraph for discharges in a fiscal year may not be less
than 5 percent nor more than 6 percent of the total payments pro-
jected or estimated to be made based on DRG prospective payment
rates for discharges in that year.

(v) The Secretary shall provide that—

(I) the day outlier percentage for fiscal year 1995 shall be 75
percent of the day outlier percentage for fiscal year 1994;

(IT) the day outlier percentage for fiscal year 1996 shall be
50 percent of the day outlier percentage for fiscal year 1994;

and

(ITT) the day outlier percentage for fiscal year 1997 shall be
25 percent of the day outlier percentage for fiscal year 1994.

(vi) For purposes of this subparagraph the term “day outlier per-
centage” means, for a fiscal year, the percentage of the total addi-
tional payments made by the Secretary under this subparagraph
for discharges in that fiscal year which are additional payments
under clause (i).

(B) The Secretary shall provide for an additional payment
amount for subsection (d) hospitals with indirect costs of medical
education, in an amount computed in the same manner as the ad-
justment for such costs under regulations (in effect as of January
1, 1983) under subsection (a)(2), except as follows:

(i) The amount of such additional payment shall be deter-
mined by multiplying (I) the sum of the amount determined
under paragraph (1)(A)Gi)II) (or, if applicable, the amount de-
termined under paragraph (1)(A)(iii)) and, for cases qualifying
for additional payment under subparagraph (A)(i), the amount
paid to the hospital under subparagraph (A), by (II) the indi-
rect teaching adjustment factor described in clause (ii).

(ii) For purposes of clause (i)(II), the indirect teaching adjust-
ment factor is equal to ¢ x (((1+r) to the nth power) — 1),
where “r” is the ratio of the hospital’s full-time equivalent in-
terns and residents to beds and “n” equals .405. Subject to
clause (ix), for discharges occurring—

(I) on or after October 1, 1988, and before October 1,
1997, “¢” is equal to 1.89;

(IT) during fiscal year 1998, “c” is equal to 1.72;

(ITI) during fiscal year 1999, “c” is equal to 1.6;

(IV) during fiscal year 2000, “c” is equal to 1.47;

(V) during fiscal year 2001, “c” is equal to 1.54;

(VI) during fiscal year 2002, “c” is equal to 1.6;

(VII) on or after October 1, 2002, and before April 1,
2004, “c” is equal to 1.35;

(VIII) on or after April 1, 2004, and before October 1,
2004, “c” is equal to 1.47;

(IX) during fiscal year 2005, “c” is equal to 1.42;

(X) during fiscal year 2006, “c” is equal to 1.37;

(XI) during fiscal year 2007, “c” is equal to 1.32; and
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(XII) on or after October 1, 2007, “¢” is equal to 1.35.

(iii) In determining such adjustment the Secretary shall not
distinguish between those interns and residents who are em-
ployees of a hospital and those interns and residents who fur-
nish services to a hospital but are not employees of such hos-
pital.

(iv)(I) Effective for discharges occurring on or after October
1, 1997, and before July 1, 2010, all the time spent by an in-
tern or resident in patient care activities under an approved
medical residency training program at an entity in a nonhos-
pital setting shall be counted towards the determination of full-
time equivalency if the hospital incurs all, or substantially all,
of the costs for the training program in that setting.

(IT) Effective for discharges occurring on or after July 1,
2010, all the time spent by an intern or resident in patient
care activities in a nonprovider setting shall be counted to-
wards the determination of full-time equivalency if a hospital
incurs the costs of the stipends and fringe benefits of the in-
tern or resident during the time the intern or resident spends
in that setting. If more than one hospital incurs these costs, ei-
ther directly or through a third party, such hospitals shall
count a proportional share of the time, as determined by writ-
ten agreement between the hospitals, that a resident spends
training in that setting.

(v) In determining the adjustment with respect to a hospital
for discharges occurring on or after October 1, 1997, the total
number of full-time equivalent interns and residents in the
fields of allopathic and osteopathic medicine in either a hos-
pital or nonhospital setting may not exceed the number (or,
130 percent of such number in the case of a hospital located
in a rural area) of such full-time equivalent interns and resi-
dents in the hospital with respect to the hospital’s most recent
cost reporting period ending on or before December 31, 1996.
Rules similar to the rules of subsection (h)(4)(F)(ii) shall apply
for purposes of this clause. The provisions of subsections
(h)(4)(H)(vi), (h)(7), and (h)(8) shall apply with respect to the
first sentence of this clause in the same manner as they apply
with respect to subsection (h)(4)(F)@).

(vi) For purposes of clause (ii)—

(I “r” may not exceed the ratio of the number of interns
and residents, subject to the limit under clause (v), with
respect to the hospital for its most recent cost reporting
period to the hospital’s available beds (as defined by the
Secretary) during that cost reporting period, and

(IT) for the hospital’s cost reporting periods beginning on
or after October 1, 1997, subject to the limits described in
clauses (iv) and (v), the total number of full-time equiva-
lent residents for payment purposes shall equal the aver-
age of the actual full-time equivalent resident count for the
cost reporting period and the preceding two cost reporting
periods.

In the case of the first cost reporting period beginning on or
after October 1, 1997, subclause (II) shall be applied by using
the a&zerage for such period and the preceding cost reporting
period.
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(vii) If any cost reporting period beginning on or after Octo-
ber 1, 1997, is not equal to twelve months, the Secretary shall
make appropriate modifications to ensure that the average
full-time equivalent residency count pursuant to subclause (II)
of clause (vi) is based on the equivalent of full twelve-month
cost reporting periods.

(viii) Rules similar to the rules of subsection (h)(4)(H) shall
apply for purposes of clauses (v) and (vi).

(ix) For discharges occurring on or after July 1, 2005, insofar
as an additional payment amount under this subparagraph is
attributable to resident positions redistributed to a hospital
under subsection (h)(7)(B), in computing the indirect teaching
adjustment factor under clause (ii) the adjustment shall be
computed in a manner as if “c” were equal to 0.66 with respect
to such resident positions.

(x) For discharges occurring on or after July 1, 2011, insofar
as an additional payment amount under this subparagraph is
attributable to resident positions distributed to a hospital
under subsection (h)(8)(B), the indirect teaching adjustment
factor shall be computed in the same manner as provided
under clause (ii) with respect to such resident positions.

(x)(I) The provisions of subparagraph (K) of subsection (h)(4)
shall apply under this subparagraph in the same manner as
they apply under such subsection.

(IT) In determining the hospital’s number of full-
time equivalent residents for purposes of this subpara-
graph, all the time spent by an intern or resident in
an approved medical residency training program in
non-patient care activities, such as didactic con-
ferences and seminars, as such time and activities are
defined by the Secretary, that occurs in the hospital
shall be counted toward the determination of full-time
equivalency if the hospital—

(aa) is recognized as a subsection (d) hospital,

(bb) is recognized as a subsection (d) Puerto
Rico hospital;

(cc) is reimbursed under a reimbursement sys-
tem authorized under section 1814(b)(3); or

(dd) is a provider-based hospital outpatient de-
partment.

(ITII) In determining the hospital’s number of full-
time equivalent residents for purposes of this subpara-
graph, all the time spent by an intern or resident in
an approved medical residency training program in re-
search activities that are not associated with the treat-
ment or diagnosis of a particular patient, as such time
and activities are defined by the Secretary, shall not
be counted toward the determination of full-time
equivalency.

(C)(@) The Secretary shall provide for such exceptions and adjust-
ments to the payment amounts established under this subsection
(other than under paragraph (9)) as the Secretary deems appro-
priate to take into account the special needs of regional and na-
tional referral centers (including those hospitals of 275 or more
beds located in rural areas). A hospital which is classified as a
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rural hospital may appeal to the Secretary to be classified as a
rural referral center under this clause on the basis of criteria (es-
tablished by the Secretary) which shall allow the hospital to dem-
onstrate that it should be so reclassified by reason of certain of its
operating characteristics being similar to those of a typical urban
hospital located in the same census region and which shall not re-
quire a rural osteopathic hospital to have more than 3,000 dis-
charges in a year in order to be classified as a rural referral center.
Such characteristics may include wages, scope of services, service
area, and the mix of medical specialties. The Secretary shall pub-
lish the criteria not later than August 17, 1984, for implementation
by October 1, 1984. An appeal allowed under this clause must be
submitted to the Secretary (in such form and manner as the Sec-
retary may prescribe) during the quarter before the first quarter of
the hospital’s cost reporting period (or, in the case of a cost report-
ing period beginning during October 1984, during the first quarter
of that period), and the Secretary must make a final determination
with respect to such appeal within 60 days after the date the ap-
peal was submitted. Any payment adjustments necessitated by a
reclassification based upon the appeal shall be effective at the be-
ginning of such cost reporting period.

(i1)) The Secretary shall provide, under clause (i), for the classi-
fication of a rural hospital as a regional referral center if the hos-
pital has a case mix index equal to or greater than the median case
mix index for hospitals (other than hospitals with approved teach-
ing programs) located in an urban area in the same region (as de-
fined in paragraph (2)(D)), has at least 5,000 discharges a year or,
if less, the median number of discharges in urban hospitals in the
region in which the hospital is located (or, in the case of a rural
osteopathic hospital, meets the criterion established by the Sec-
retary under clause (i) with respect to the annual number of dis-
charges for such hospitals), and meets any other criteria estab-
lished by the Secretary under clause (i).

(D)) For any cost reporting period beginning on or after April
1, 1990, with respect to a subsection (d) hospital which is a sole
community hospital, payment under paragraph (1)(A) shall be—

(I) an amount based on 100 percent of the hospital’s target
amount for the cost reporting period, as defined in subsection
(b)(3)(C), or

(IT) the amount determined under paragraph (1)(A)(iii),

whichever results in greater payment to the hospital.

(i) In the case of a sole community hospital that experiences, in
a cost reporting period compared to the previous cost reporting pe-
riod, a decrease of more than 5 percent in its total number of inpa-
tient cases due to circumstances beyond its control, the Secretary
shall provide for such adjustment to the payment amounts under
this subsection (other than under paragraph (9)) as may be nec-
essary to fully compensate the hospital for the fixed costs it incurs
in the period in providing inpatient hospital services, including the
reasonable cost of maintaining necessary core staff and services.

(ii1) For purposes of this title, the term “sole community hospital”
means any hospital—

(I) that the Secretary determines is located more than 35
road miles from another hospital,
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(IT) that, by reason of factors such as the time required for
an individual to travel to the nearest alternative source of ap-
propriate inpatient care (in accordance with standards promul-
gated by the Secretary), location, weather conditions, travel
conditions, or absence of other like hospitals (as determined by
the Secretary), is the sole source of inpatient hospital services
reasonably available to individuals in a geographic area who
are entitled to benefits under part A, or

(IIT) that is located in a rural area and designated by the
Secretary as an essential access community hospital under sec-
tion 1820(i)(1) as in effect on September 30, 1997.

(iv) The Secretary shall promulgate a standard for determining
whether a hospital meets the criteria for classification as a sole
community hospital under clause (iii)(II) because of the time re-
quired for an individual to travel to the nearest alternative source
of appropriate inpatient care.

(v) If the Secretary determines that, in the case of a hospital lo-
cated in a rural area and designated by the Secretary as an essen-
tial access community hospital under section 1820(i)(1) as in effect
on September 30, 1997, the hospital has incurred increases in rea-
sonable costs during a cost reporting period as a result of becoming
a member of a rural health network (as defined in section 1820(d))
in the State in which it is located, and in incurring such increases,
the hospital will increase its costs for subsequent cost reporting pe-
riods, the Secretary shall increase the hospital’s target amount
under subsection (b)(3)(C) to account for such incurred increases.

(E)d) The Secretary shall estimate the amount of reimbursement
made for services described in section 1862(a)(14) with respect to
which payment was made under part B in the base reporting peri-
ods referred to in paragraph (2)(A) and with respect to which pay-
ment is no longer being made.

(i1) The Secretary shall provide for an adjustment to the payment
for subsection (d) hospitals in each fiscal year so as appropriately
to reflect the net amount described in clause (i).

(F)(i) Subject to subsection (r), for discharges occurring on or
after May 1, 1986, the Secretary shall provide, in accordance with
this subparagraph, for an additional payment amount for each sub-
section (d) hospital which—

(I) serves a significantly disproportionate number of low-in-
come patients (as defined in clause (v)), or

(IT) is located in an urban area, has 100 or more beds, and
can demonstrate that its net inpatient care revenues (exclud-
ing any of such revenues attributable to this title or State
plans approved under title XIX), during the cost reporting pe-
riod in which the discharges occur, for indigent care from State
and local government sources exceed 30 percent of its total of
such net inpatient care revenues during the period.

(i) Subject to clause (ix), the amount of such payment for each
discharge shall be determined by multiplying (I) the sum of the
amount determined under paragraph (1)(A)(i)(II) (or, if applicable,
the amount determined under paragraph (1)(A)(iii)) and, for cases
qualifying for additional payment under subparagraph (A)@i), the
amount paid to the hospital under subparagraph (A) for that dis-
charge, by (II) the disproportionate share adjustment percentage
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established under clause (iii) or (iv) for the cost reporting period in
which the discharge occurs.

(iii) The disproportionate share adjustment percentage for a cost
reporting period for a hospital described in clause (i)(II) is equal to
35 percent.

(iv) The disproportionate share adjustment percentage for a cost
reporting period for a hospital that is not described in clause (i)(II)
and that—

(D) is located in an urban area and has 100 or more beds or
is described in the second sentence of clause (v), is equal to the
percent determined in accordance with the applicable formula
described in clause (vii);

(IT) is located in an urban area and has less than 100 beds,
is equal to 5 percent or, subject to clause (xiv) and for dis-
charges occurring on or after April 1, 2001, is equal to the per-
cent determined in accordance with clause (xiii);

(ITIT) is located in a rural area and is not described in sub-
clause (IV) or (V) or in the second sentence of clause (v), is
equal to 4 percent or, subject to clause (xiv) and for discharges
occurring on or after April 1, 2001, is equal to the percent de-
termined in accordance with clause (xii);

(IV) is located in a rural area, is classified as a rural referral
center under subparagraph (C), and is classified as a sole com-
munity hospital under subparagraph (D), is equal to 10 percent
or, if greater, the percent determined in accordance with the
applicable formula described in clause (viii) or, subject to
clause (xiv) and for discharges occurring on or after April 1,
2001, the greater of the percentages determined under clause
(x) or (xi);

(V) is located in a rural area, is classified as a rural referral
center under subparagraph (C), and is not classified as a sole
community hospital under subparagraph (D), is equal to the
percent determined in accordance with the applicable formula
described in clause (viii) or, subject to clause (xiv) and for dis-
charges occurring on or after April 1, 2001, is equal to the per-
cent determined in accordance with clause (xi); or

(VD) is located in a rural area, is classified as a sole commu-
nity hospital under subparagraph (D), and is not classified as
a rural referral center under subparagraph (C), is 10 percent
or, subject to clause (xiv) and for discharges occurring on or
after April 1, 2001, is equal to the percent determined in ac-
cordance with clause (x).

(v) In this subparagraph, a hospital “serves a significantly dis-
proportionate number of low income patients” for a cost reporting
period if the hospital has a disproportionate patient percentage (as
defined in clause (vi)) for that period which equals, or exceeds—

(I) 15 percent, if the hospital is located in an urban area and
has 100 or more beds,

(IT) 30 percent (or 15 percent, for discharges occurring on or
after April 1, 2001), if the hospital is located in a rural area
and has more than 100 beds, or is located in a rural area and
is classified as a sole community hospital under subparagraph
(D),
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(III) 40 percent (or 15 percent, for discharges occurring on or
after April 1, 2001), if the hospital is located in an urban area
and has less than 100 beds, or

(IV) 45 percent (or 15 percent, for discharges occurring on or
after April 1, 2001), if the hospital is located in a rural area
and is not described in subclause (II).

A hospital located in a rural area and with 500 or more beds also
“serves a significantly disproportionate number of low income pa-
tients” for a cost reporting period if the hospital has a dispropor-
tionate patient percentage (as defined in clause (vi)) for that period
which equals or exceeds a percentage specified by the Secretary.

(vi) In this subparagraph, the term “disproportionate patient per-
centage” means, with respect to a cost reporting period of a hos-
pital, the sum of—

(I) the fraction (expressed as a percentage), the numerator of
which is the number of such hospital’s patient days for such
period which were made up of patients who (for such days)
were entitled to benefits under part A of this title and were en-
titled to supplementary security income benefits (excluding any
State supplementation) under title XVI of this Act, and the de-
nominator of which is the number of such hospital’s patient
days for such fiscal year which were made up of patients who
(for such days) were entitled to benefits under part A of this
title, and

(IT) the fraction (expressed as a percentage), the numerator
of which is the number of the hospital’s patient days for such
period which consist of patients who (for such days) were eligi-
ble for medical assistance under a State plan approved under
title XIX, but who were not entitled to benefits under part A
of this title, and the denominator of which is the total number
of the hospital’s patient days for such period.

In determining under subclause (II) the number of the hospital’s
patient days for such period which consist of patients who (for such
days) were eligible for medical assistance under a State plan ap-
proved under title XIX, the Secretary may, to the extent and for
the period the Secretary determines appropriate, include patient
days of patients not so eligible but who are regarded as such be-
cause they receive benefits under a demonstration project approved
under title XI.

(vii) The formula used to determine the disproportionate share
adjustment percentage for a cost reporting period for a hospital de-
scribed in clause (iv)(I) is—

(I) in the case of such a hospital with a disproportionate pa-
tient percentage (as defined in clause (vi)) greater than 20.2—

(a) for discharges occurring on or after April 1, 1990, and
on or before December 31, 1990, (P-20.2)(.65) + 5.62,

(b) for discharges occurring on or after January 1, 1991,
and on or before September 30, 1993, (P-20.2)(.7) + 5.62,

(¢) for discharges occurring on or after October 1, 1993,
and on or before September 30, 1994, (P-20.2)(.8) + 5.88,
and

(d) for discharges occurring on or after October 1, 1994,
(P-20.2)(.825) + 5.88; or

(IT) in the case of any other such hospital—
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(a) for discharges occurring on or after April 1, 1990, and
on or before December 31, 1990, (P-15)(.6) + 2.5,
(b) for discharges occurring on or after January 1, 1991,
and on or before September 30, 1993, (P-15)(.6) + 2.5,
(c) for discharges occurring on or after October 1, 1993,
(P-15)(.65) + 2.5,
where “P” is the hospital’s disproportionate patient percentage (as
defined in clause (vi)).

(viii) Subject to clause (xiv), the formula used to determine the
disproportionate share adjustment percentage for a cost reporting
period for a hospital described in clause (iv)(IV) or (iv)(V) is the
percentage determined in accordance with the following for-
mula:(P-30)(.6) + 4.0, where “P” is the hospital’s disproportionate
patient percentage (as defined in clause (vi)).

(ix) In the case of discharges occurring—

(I) during fiscal year 1998, the additional payment amount
otherwise determined under clause (ii) shall be reduced by 1
percent;

(II) during fiscal year 1999, such additional payment amount
shall be reduced by 2 percent;

(III) during fiscal years 2000 and 2001, such additional pay-
ment amount shall be reduced by 3 percent and 2 percent, re-
spectively;

(IV) during fiscal year 2002, such additional payment
amount shall be reduced by 3 percent; and

(V) during fiscal year 2003 and each subsequent fiscal year,
such additional payment amount shall be reduced by 0 percent.

(x) Subject to clause (xiv), for purposes of clause (iv)(VI) (relating
to sole community hospitals), in the case of a hospital for a cost re-
porting period with a disproportionate patient percentage (as de-
fined in clause (vi)) that—

(I) is less than 19.3, the disproportionate share adjustment
percentage is determined in accordance with the following for-
mula: (P-15)(.65) + 2.5;

(IT) is equal to or exceeds 19.3, but is less than 30.0, such
adjustment percentage is equal to 5.25 percent; or

(IIT) is equal to or exceeds 30, such adjustment percentage
is equal to 10 percent,

where “P” is the hospital’s disproportionate patient percentage (as
defined in clause (vi)).

(xi) Subject to clause (xiv), for purposes of clause (iv)(V) (relating
to rural referral centers), in the case of a hospital for a cost report-
ing period with a disproportionate patient percentage (as defined in
clause (vi)) that—

(I) is less than 19.3, the disproportionate share adjustment
percentage is determined in accordance with the following for-
mula: (P-15)(.65) + 2.5;

(IT) is equal to or exceeds 19.3, but is less than 30.0, such
adjustment percentage is equal to 5.25 percent; or

(ITI) is equal to or exceeds 30, such adjustment percentage
is determined in accordance with the following formula: (P—
30)(.6) + 5.25,

where “P” is the hospital’s disproportionate patient percentage (as
defined in clause (vi)).
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(xii) Subject to clause (xiv), for purposes of clause (iv)(III) (relat-
ing to small rural hospitals generally), in the case of a hospital for
a cost reporting period with a disproportionate patient percentage
(as defined in clause (vi)) that—

(I) is less than 19.3, the disproportionate share adjustment
percentage is determined in accordance with the following for-
mula: (P-15)(.65) + 2.5; or

(II) is equal to or exceeds 19.3, such adjustment percentage
is equal to 5.25 percent,

where “P” is the hospital’s disproportionate patient percentage (as
defined in clause (vi)).

(xiii) Subject to clause (xiv), for purposes of clause (iv)(II) (relat-
ing to urban hospitals with less than 100 beds), in the case of a
hospital for a cost reporting period with a disproportionate patient
percentage (as defined in clause (vi)) that—

(I) is less than 19.3, the disproportionate share adjustment
percentage is determined in accordance with the following for-
mula: (P-15)(.65) + 2.5; or

(IT) is equal to or exceeds 19.3, such adjustment percentage
is equal to 5.25 percent,

where “P” is the hospital’s disproportionate patient percentage (as
defined in clause (vi)).

(xiv)(I) In the case of discharges occurring on or after April 1,
2004, subject to subclause (II), there shall be substituted for the
disproportionate share adjustment percentage otherwise deter-
mined under clause (iv) (other than subclause (I)) or under clause
(viii), (x), (xi), (xii), or (xiii), the disproportionate share adjustment
percentage determined under clause (vii) (relating to large, urban
hospitals).

(II) Under subclause (I), the disproportionate share adjustment
percentage shall not exceed 12 percent for a hospital that is not
classified as a rural referral center under subparagraph (C) or, in
the case of discharges occurring on or after October 1, 2006, as a
ncl}egdicare-dependent, small rural hospital under subparagraph
(G)Gv).

(G)13) For any cost reporting period beginning on or after April
1, 1990, and before October 1, 1994, or discharges occurring on or
after October 1, 1997, and before October 1, 2022, in the case of
a subsection (d) hospital which is a medicare-dependent, small
rural hospital, payment under paragraph (1)(A) shall be equal to
the sum of the amount determined under clause (ii) and the
amount determined under paragraph (1)(A)(iii).

(ii) The amount determined under this clause is—

(I) for discharges occurring during the 36-month period be-
ginning with the first day of the cost reporting period that be-
gins on or after April 1, 1990, the amount by which the hos-
pital’s target amount for the cost reporting period (as defined
in subsection (b)(3)(D)) exceeds the amount determined under
paragraph (1)(A)(iii); and

(IT) for discharges occurring during any subsequent cost re-
porting period (or portion thereof) and before October 1, 1994,
or discharges occurring on or after October 1, 1997, and before
October 1, 2022, 50 percent (or 75 percent in the case of dis-
charges occurring on or after October 1, 2006) of the amount
by which the hospital’s target amount for the cost reporting pe-
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riod or for discharges in the fiscal year (as defined in sub-
section (b)(3)(D)) exceeds the amount determined under para-
graph (1)(A)ii).

(ii1) In the case of a medicare dependent, small rural hospital
that experiences, in a cost reporting period compared to the pre-
vious cost reporting period, a decrease of more than 5 percent in
its total number of inpatient cases due to circumstances beyond its
control, the Secretary shall provide for such adjustment to the pay-
ment amounts under this subsection (other than under paragraph
(9)) as may be necessary to fully compensate the hospital for the
fixed costs it incurs in the period in providing inpatient hospital
services, including the reasonable cost of maintaining necessary
core staff and services.

(iv) The term “medicare-dependent, small rural hospital” means,
with respect to any cost reporting period to which clause (i) applies,
any hospital—

(I) that is located in—
(aa) a rural area; or
(bb) a State with no rural area (as defined in paragraph
(2)(D)) and satisfies any of the criteria in subclause (I),
(II), or (III) of paragraph (8)(E)(ii),
(IT) that has not more than 100 beds,
(ITT) that is not classified as a sole community hospital under
subparagraph (D), and
(IV) for which not less than 60 percent of its inpatient days
or discharges during the cost reporting period beginning in fis-
cal year 1987, or two of the three most recently audited cost
reporting periods for which the Secretary has a settled cost re-
port, were attributable to inpatients entitled to benefits under
part A.
Subclause (I)(bb) shall apply for purposes of payment under clause
(i1) only for discharges of a hospital occurring on or after the effec-
tive date of a determination of medicare-dependent small rural hos-
pital status made by the Secretary with respect to the hospital
after the date of the enactment of this sentence. For purposes of
applying subclause (II) of paragraph (8)(E)(ii) under subclause
(I)(bb), such subclause (II) shall be applied by inserting “as of Jan-
uary 1, 2018,” after “such State” each place it appears.

(H) The Secretary may provide for such adjustments to the pay-
ment amounts under this subsection as the Secretary deems appro-
priate to take into account the unique circumstances of hospitals
located in Alaska and Hawaii.

(@) The Secretary shall provide by regulation for such other ex-
ceptions and adjustments to such payment amounts under this
subsection as the Secretary deems appropriate.

(ii) In making adjustments under clause (i) for transfer cases (as
defined by the Secretary) in a fiscal year, not taking in account the
effect of subparagraph (J), the Secretary may make adjustments to
each of the average standardized amounts determined under para-
graph (3) to assure that the aggregate payments made under this
subsection for such fiscal year are not greater or lesser than those
that would have otherwise been made in such fiscal year.

(J)3) The Secretary shall treat the term “transfer case” (as de-
fined in subparagraph (I)(ii)) as including the case of a qualified
discharge (as defined in clause (ii)), which is classified within a di-
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agnosis-related group described in clause (iii), and which occurs on
or after October 1, 1998. In the case of a qualified discharge for
which a substantial portion of the costs of care are incurred in the
early days of the inpatient stay (as defined by the Secretary), in no
case may the payment amount otherwise provided under this sub-
section exceed an amount equal to the sum of—

(I) 50 percent of the amount of payment under this sub-
section for transfer cases (as established under subparagraph
(D@G)), and

(IT) 50 percent of the amount of payment which would have
been made under this subsection with respect to the qualified
discharge if no transfer were involved.

(i) For purposes of clause (i), subject to clause (iii), the term
“qualified discharge” means a discharge classified with a diagnosis-
related group (described in clause (iii)) of an individual from a sub-
section (d) hospital, if upon such discharge the individual—

(I) is admitted as an inpatient to a hospital or hospital unit
that is not a subsection (d) hospital for the provision of inpa-
tient hospital services;

(IT) is admitted to a skilled nursing facility;

(ITT) is provided home health services from a home health
agency, if such services relate to the condition or diagnosis for
which such individual received inpatient hospital services from
the subsection (d) hospital, and if such services are provided
within an appropriate period (as determined by the Secretary);

(IV) for discharges occurring on or after October 1, 2018, is
provided hospice care by a hospice program; or

(V) for discharges occurring on or after October 1, 2000, the
individual receives post discharge services described in clause
(@iv)(D).

(ii1) Subject to clause (iv), a diagnosis-related group described in
this clause is—

(I) 1 of 10 diagnosis-related groups selected by the Secretary
based upon a high volume of discharges classified within such
groups and a disproportionate use of post discharge services
described in clause (i1); and

(IT) a diagnosis-related group specified by the Secretary
under clause (iv)(II).

(iv) The Secretary shall include in the proposed rule published
under subsection (e)(5)(A) for fiscal year 2001, a description of the
effect of this subparagraph. The Secretary shall include in the pro-
posed rule published for fiscal year 2019, a description of the effect
of clause (i1)(IV). The Secretary may include in the proposed rule
(and in the final rule published under paragraph (6)) for fiscal year
2001 or a subsequent fiscal year, a description of—

(I) post-discharge services not described in subclauses (I),
(IT), (III), and, in the case of proposed and final rules for fiscal
year 2019 and subsequent fiscal years, (IV) of clause (ii), the
receipt of which results in a qualified discharge; and

(IT) diagnosis-related groups described in clause (iii)(I) in ad-
dition to the 10 selected under such clause.

(K)i) Effective for discharges beginning on or after October 1,
2001, the Secretary shall establish a mechanism to recognize the
costs of new medical services and technologies under the payment
system established under this subsection. Such mechanism shall be
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established after notice and opportunity for public comment (in the
publications required by subsection (e)(5) for a fiscal year or other-
wise). Such mechanism shall be modified to meet the requirements
of clause (viii).

(i1) The mechanism established pursuant to clause (i) shall—

(I) apply to a new medical service or technology if, based on
the estimated costs incurred with respect to discharges involv-
ing such service or technology, the DRG prospective payment
rate otherwise applicable to such discharges under this sub-
section is inadequate (applying a threshold specified by the
Secretary that is the lesser of 75 percent of the standardized
amount (increased to reflect the difference between cost and
charges) or 75 percent of one standard deviation for the diag-
nosis-related group involved);

(IT) provide for the collection of data with respect to the costs
of a new medical service or technology described in subclause
(I) for a period of not less than two years and not more than
three years beginning on the date on which an inpatient hos-
pital code is issued with respect to the service or technology;

(IIT) provide for additional payment to be made under this
subsection with respect to discharges involving a new medical
service or technology described in subclause (I) that occur dur-
ing the period described in subclause (II) in an amount that
adequately reflects the estimated average cost of such service
or technology; and

(IV) provide that discharges involving such a service or tech-
nology that occur after the close of the period described in sub-
clause (II) will be classified within a new or existing diagnosis-
related group with a weighting factor under paragraph (4)(B)
that is derived from cost data collected with respect to dis-
charges occurring during such period.

(iii) For purposes of clause (ii)(II), the term “inpatient hospital
code” means any code that is used with respect to inpatient hos-
pital services for which payment may be made under this sub-
section and includes an alphanumeric code issued under the Inter-
national Classification of Diseases, 9th Revision, Clinical Modifica-
tion (“ICD-9-CM”) and its subsequent revisions.

(iv) For purposes of clause (ii)(III), the term “additional payment”
means, with respect to a discharge for a new medical service or
technology described in clause (ii)(I), an amount that exceeds the
prospective payment rate otherwise applicable under this sub-
section to discharges involving such service or technology that
would be made but for this subparagraph.

(v) The requirement under clause (i1)(III) for an additional pay-
ment may be satisfied by means of a new-technology group (de-
scribed in subparagraph (L)), an add-on payment, a payment ad-
justment, or any other similar mechanism for increasing the
amount otherwise payable with respect to a discharge under this
subsection. The Secretary may not establish a separate fee sched-
ule for such additional payment for such services and technologies,
by utilizing a methodology established under subsection (a) or (h)
of section 1834 to determine the amount of such additional pay-
ment, or by other similar mechanisms or methodologies.

(vi) For purposes of this subparagraph and subparagraph (L), a
medical service or technology will be considered a “new medical
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service or technology” if the service or technology meets criteria es-
tablished by the Secretary after notice and an opportunity for pub-
lic comment.

(vii) Under the mechanism under this subparagraph, the Sec-
retary shall provide for the addition of new diagnosis and proce-
dure codes in April 1 of each year, but the addition of such codes
shall not require the Secretary to adjust the payment (or diagnosis-
related group classification) under this subsection until the fiscal
year that begins after such date.

(viii) The mechanism established pursuant to clause (i) shall be
adjusted to provide, before publication of a proposed rule, for public
input regarding whether a new service or technology represents an
advance in medical technology that substantially improves the di-
agnosis or treatment of individuals entitled to benefits under part
A as follows:

(I) The Secretary shall make public and periodically update
a list of all the services and technologies for which an applica-
tion for additional payment under this subparagraph is pend-
ing.

(IT) The Secretary shall accept comments, recommendations,
and data from the public regarding whether the service or
technology represents a substantial improvement.

(III) The Secretary shall provide for a meeting at which orga-
nizations representing hospitals, physicians, such individuals,
manufacturers, and any other interested party may present
comments, recommendations, and data to the clinical staff of
the Centers for Medicare & Medicaid Services before publica-
tion of a notice of proposed rulemaking regarding whether
service or technology represents a substantial improvement.

(ix) Before establishing any add-on payment under this subpara-
graph with respect to a new technology, the Secretary shall seek
to identify one or more diagnosis-related groups associated with
such technology, based on similar clinical or anatomical character-
istics and the cost of the technology. Within such groups the Sec-
retary shall assign an eligible new technology into a diagnosis-re-
lated group where the average costs of care most closely approxi-
mate the costs of care of using the new technology. No add-on pay-
ment under this subparagraph shall be made with respect to such
new technology and this clause shall not affect the application of
paragraph (4)(C)(iii).

(L)1) In establishing the mechanism under subparagraph (K),
the Secretary may establish new-technology groups into which a
new medical service or technology will be classified if, based on the
estimated average costs incurred with respect to discharges involv-
ing such service or technology, the DRG prospective payment rate
otherwise applicable to such discharges under this subsection is in-
adequate.

(i1) Such groups—

(I) shall not be based on the costs associated with a specific
new medical service or technology; but

(IT) shall, in combination with the applicable standardized
amounts and the weighting factors assigned to such groups
under paragraph (4)(B), reflect such cost cohorts as the Sec-
retary determines are appropriate for all new medical services
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and technologies that are likely to be provided as inpatient
hospital services in a fiscal year.

(iii) The methodology for classifying specific hospital discharges
within a diagnosis-related group under paragraph (4)(A) or a new-
technology group shall provide that a specific hospital discharge
may not be classified within both a diagnosis-related group and a
new-technology group.

(6) The Secretary shall provide for publication in the Federal
Register, on or before the August 1 before each fiscal year (begin-
ning with fiscal year 1984), of a description of the methodology and
data used in computing the adjusted DRG prospective payment
rates under this subsection, including any adjustments required
under subsection (e)(1)(B).

(7) There shall be no administrative or judicial review under sec-
tion 1878 or otherwise of—

(A) the determination of the requirement, or the proportional
amount, of any adjustment effected pursuant to subsection
(e)(1) or the determination of the applicable percentage in-
crease under paragraph (12)(A)(ii),

(B) the establishment of diagnosis-related groups, of the
methodology for the classification of discharges within such
groups, and of the appropriate weighting factors thereof under
paragraph (4), including the selection and revision of codes
under paragraph (4)(D), and

(C) the determination of whether services provided prior to
a patient’s inpatient admission are related to the admission (as
described in subsection (a)(4)).

(8)(A) In the case of any hospital which is located in an area
which is, at any time after April 20, 1983, reclassified from an
urban to a rural area, payments to such hospital for the first two
cost reporting periods for which such reclassification is effective
shall be made as follows:

(i) For the first such cost reporting period, payment shall be
equal to the amount payable to such hospital for such report-
ing period on the basis of the rural classification, plus an
amount equal to two-thirds of the amount (if any) by which—

(I) the amount which would have been payable to such
hospital for such reporting period on the basis of an urban
classification, exceeds

(IT) the amount payable to such hospital for such report-
ing period on the basis of the rural classification.

(i1) For the second such cost reporting period, payment shall
be equal to the amount payable to such hospital for such re-
porting period on the basis of the rural classification, plus an
amount equal to one-third of the amount (if any) by which—

(I) the amount which would have been payable to such
hospital for such reporting period on the basis of an urban
classification, exceeds

(IT) the amount payable to such hospital for such report-
ing period on the basis of the rural classification.

(B)(i) For purposes of this subsection, the Secretary shall treat a
hospital located in a rural county adjacent to one or more urban
areas as being located in the urban metropolitan statistical area to
which the greatest number of workers in the county commute, if
the rural county would otherwise be considered part of an urban
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area, under the standards for designating Metropolitan Statistical
Areas (and for designating New England County Metropolitan
Areas) described in clause (ii), if the commuting rates used in de-
termining outlying counties (or, for New England, similar recog-
nized areas) were determined on the basis of the aggregate number
of resident workers who commute to (and, if applicable under the
standards, from) the central county or counties of all contiguous
Metropolitan Statistical Areas (or New England County Metropoli-
tan Areas).

(i) The standards described in this clause for cost reporting peri-
ods beginning in a fiscal year—

(I) before fiscal year 2003, are the standards published in the
Federal Register on January 3, 1980, or, at the election of the
hospital with respect to fiscal years 2001 and 2002, standards
so published on March 30, 1990; and

(II) after fiscal year 2002, are the standards published in the
Federal Register by the Director of the Office of Management
and Budget based on the most recent available decennial popu-
lation data.

Subparagraphs (C) and (D) shall not apply with respect to the ap-
plication of subclause (I).

(C)1) If the application of subparagraph (B) or a decision of the
Medicare Geographic Classification Review Board or the Secretary
under paragraph (10), by treating hospitals located in a rural coun-
ty or counties as being located in an urban area, or by treating hos-
pitals located in one urban area as being located in another urban
area—

(I) reduces the wage index for that urban area (as applied
under this subsection) by 1 percentage point or less, the Sec-
retary, in calculating such wage index under this subsection,
shall exclude those hospitals so treated, or

(IT) reduces the wage index for that urban area by more than
1 percentage point (as applied under this subsection), the Sec-
retary shall calculate and apply such wage index under this
subsection separately to hospitals located in such urban area
(excluding all the hospitals so treated) and to the hospitals so
treated (as if such hospitals were located in such urban area).

(i) If the application of subparagraph (B) or a decision of the
Medicare Geographic Classification Review Board or the Secretary
under paragraph (10), by treating hospitals located in a rural coun-
ty or counties as not being located in the rural area in a State, re-
duces the wage index for that rural area (as applied under this
subsection), the Secretary shall calculate and apply such wage
index under this subsection as if the hospitals so treated had not
been excluded from calculation of the wage index for that rural
area.

(iii) The application of subparagraph (B) or a decision of the
Medicare Geographic Classification Review Board or the Secretary
under paragraph (10) may not result in the reduction of any coun-
ty’s wage index to a level below the wage index for rural areas in
the State in which the county is located.

(iv) The application of subparagraph (B) or a decision of the
Medicare Geographic Classification Review Board or of the Sec-
retary under paragraph (10) may not result in a reduction in an
urban area’s wage index if—
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(I) the urban area has a wage index below the wage index
for rural areas in the State in which it is located; or

(IT) the urban area is located in a State that is composed of
a single urban area.

(v) This subparagraph shall apply with respect to discharges oc-
curring in a fiscal year only if the Secretary uses a method for
making adjustments to the DRG prospective payment rate for area
differences in hospital wage levels under paragraph (3)(E) for the
fiscal year that is based on the use of Metropolitan Statistical Area
classifications.

(D) The Secretary shall make a proportional adjustment in the
standardized amounts determined under paragraph (3) to assure
that the provisions of subparagraphs (B) and (C) or a decision of
the Medicare Geographic Classification Review Board or the Sec-
retary under paragraph (10) do not result in aggregate payments
under this section that are greater or less than those that would
otherwise be made.

(E)i) For purposes of this subsection, not later than 60 days
after the receipt of an application (in a form and manner deter-
mined by the Secretary) from a subsection (d) hospital described in
clause (ii), the Secretary shall treat the hospital as being located
in the rural area (as defined in paragraph (2)(D)) of the State in
which the hospital is located.

(i1) For purposes of clause (i), a subsection (d) hospital described
in this clause is a subsection (d) hospital that is located in an
urban area (as defined in paragraph (2)(D)) and satisfies any of the
following criteria:

(I) The hospital is located in a rural census tract of a metro-
politan statistical area (as determined under the most recent
modification of the Goldsmith Modification, originally pub-
lished in the Federal Register on February 27, 1992 (57 Fed.
Reg. 6725)).

(IT) The hospital is located in an area designated by any law
or regulation of such State as a rural area (or is designated by
such State as a rural hospital).

(ITT) The hospital would qualify as a rural, regional, or na-
tional referral center under paragraph (5)(C) or as a sole com-
munity hospital under paragraph (5)(D) if the hospital were lo-
cated in a rural area.

(IV) The hospital meets such other criteria as the Secretary
may specify.

(9)(A) Notwithstanding section 1814(b) but subject to the provi-
sions of section 1813, the amount of the payment with respect to
the operating costs of inpatient hospital services of a subsection (d)
Puerto Rico hospital for inpatient hospital discharges is equal to
the sum of—

(i) the applicable Puerto Rico percentage (specified in sub-
paragraph (E)) of the Puerto Rico adjusted DRG prospective
payment rate (determined under subparagraph (B) or (C)) for
such discharges,

(i1) the applicable Federal percentage (specified in subpara-
graph (E)) of—

(I) for discharges beginning in a fiscal year beginning on
or after October 1, 1997, and before October 1, 2003, the
discharge-weighted average of—
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(aa) the national adjusted DRG prospective payment
rate (determined under paragraph (3)(D)) for hospitals
located in a large urban area,

(bb) such rate for hospitals located in other urban
areas, and

(cc) such rate for hospitals located in a rural area,

for such discharges, adjusted in the manner provided in
paragraph (3)(E) for different area wage levels; and
(IT) for discharges in a fiscal year beginning on or after
October 1, 2003, the national DRG prospective payment
rate determined under paragraph (3)(D)(iii) for hospitals
located in any area for such discharges, adjusted in the
manner provided in paragraph (3)(E) for different area
wage levels.
As used in this section, the term “subsection (d) Puerto Rico hos-
pital” means a hospital that is located in Puerto Rico and that
would be a subsection (d) hospital (as defined in paragraph (1)(B))
if it were located in one of the 50 States.

(B) The Secretary shall determine a Puerto Rico adjusted DRG
prospective payment rate, for each inpatient hospital discharge in
fiscal year 1988 involving inpatient hospital services of a sub-
section (d) Puerto Rico hospital for which payment may be made
under part A of this title. Such rate shall be determined for such
{wspitals located in urban or rural areas within Puerto Rico, as fol-
ows:

(i) The Secretary shall determine the target amount (as de-
fined in subsection (b)(3)(A)) for the hospital for the cost re-
porting period beginning in fiscal year 1987 and increase such
amount by prorating the applicable percentage increase (as de-
fined in subsection (b)(3)(B)) to update the amount to the mid-
point in fiscal year 1988.

(i1) The Secretary shall standardize the amount determined
under clause (i) for each hospital by—

(I) excluding an estimate of indirect medical education
costs,

(IT) adjusting for variations among hospitals by area in
the average hospital wage level,

(ITT) adjusting for variations in case mix among hos-
pitals, and

(IV) excluding an estimate of the additional payments to
certain subsection (d) Puerto Rico hospitals to be made
under subparagraph (D)(iii) (relating to disproportionate
share payments).

(iii) The Secretary shall compute a discharge weighted aver-
age of the standardized amounts determined under clause (ii)
for all hospitals located in an urban area and for all hospitals
located in a rural area (as such terms are defined in paragraph
(2)(D)).

(iv) The Secretary shall reduce the average standardized
amount by a proportion equal to the proportion (estimated by
the Secretary) of the amount of payments under this para-
graph which are additional payments described in subpara-
graph (D)() (relating to outlier payments).

(v) For each discharge classified within a diagnosis-related
group for hospitals located in an urban or rural area, respec-
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tively, the Secretary shall establish a Puerto Rico DRG pro-
spective payment rate equal to the product of—

(I) the average standardized amount (computed under
clause (iii) and reduced under clause (iv)) for hospitals lo-
cated in an urban or rural area, respectively, and

(IT) the weighting factor (determined under paragraph
(4)(B)) for that diagnosis-related group.

(vi) The Secretary shall adjust the proportion (as estimated
by the Secretary from time to time) of hospitals’ costs which
are attributable to wages and wage-related costs, of the Puerto
Rico DRG prospective payment rate computed under clause (v)
for area differences in hospital wage levels by a factor (estab-
lished by the Secretary) reflecting the relative hospital wage
level in the geographic area of the hospital compared to the
Puerto Rican average hospital wage level.

(C) The Secretary shall determine a Puerto Rico adjusted DRG
prospective payment rate, for each inpatient hospital discharge
after fiscal year 1988 involving inpatient hospital services of a sub-
section (d) Puerto Rico hospital for which payment may be made
under part A of this title. Such rate shall be determined for hos-
pitals located in urban or rural areas within Puerto Rico as follows:

(i)I) For discharges in a fiscal year after fiscal year 1988 and
before fiscal year 2004, the Secretary shall compute an average
standardized amount for hospitals located in an urban area
and for hospitals located in a rural area equal to the respective
average standardized amount computed for the previous fiscal
year under subparagraph (B)(iii) or under this clause, in-
creased for fiscal year 1989 by the applicable percentage in-
crease under subsection (b)(3)(B), and adjusted for subsequent
fiscal years in accordance with the final determination of the
Secretary under subsection (e)(4), and adjusted to reflect the
most recent case-mix data available.

(IT) For discharges occurring in a fiscal year (beginning with
fiscal year 2004), the Secretary shall compute an average
standardized amount for hospitals located in any area of Puer-
to Rico that is equal to the average standardized amount com-
puted under subclause (I) for fiscal year 2003 for hospitals in
a large urban area (or, beginning with fiscal year 2005, for all
hospitals in the previous fiscal year) increased by the applica-
ble percentage increase under subsection (b)(3)(B) for the fiscal
year involved.

(i1) The Secretary shall reduce each of the average standard-
ized amounts (or for fiscal year 2004 and thereafter, the aver-
age standardized amount) by a proportion equal to the propor-
tion (estimated by the Secretary) of the amount of payments
under this paragraph which are additional payments described
in subparagraph (D)(i) (relating to outlier payments).

(iii) For each discharge classified within a diagnosis-related
group for hospitals located in an urban or rural area, respec-
tively, the Secretary shall establish a Puerto Rico DRG pro-
spective payment rate equal to the product of—

(I) the average standardized amount (computed under
clause (i) and reduced under clause (ii)), and

(IT) the weighting factor (determined under paragraph
(4)(B)) for that diagnosis-related group.
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(iv)(I) The Secretary shall adjust the proportion (as esti-
mated by the Secretary from time to time) of hospitals’ costs
which are attributable to wages and wage-related costs, of the
Puerto Rico DRG prospective payment rate computed under
clause (iii) for area differences in hospital wage levels by a fac-
tor (established by the Secretary) reflecting the relative hos-
pital wage level in the geographic area of the hospital com-
pared to the Puerto Rico average hospital wage level. The sec-
ond and third sentences of paragraph (3)(E)(i) shall apply to
subsection (d) Puerto Rico hospitals under this clause in the
same manner as they apply to subsection (d) hospitals under
such paragraph and, for purposes of this clause, any reference
in such paragraph to a subsection (d) hospital is deemed a ref-
erence to a subsection (d) Puerto Rico hospital.

(IT) For discharges occurring on or after October 1, 2004, the
Secretary shall substitute “62 percent” for the proportion de-
scribed in the first sentence of clause (i), unless the application
of this subclause would result in lower payments to a hospital
than would otherwise be made.

(D) The following provisions of paragraph (5) shall apply to sub-
section (d) Puerto Rico hospitals receiving payment under this
paragraph in the same manner and to the extent as they apply to
subsection (d) hospitals receiving payment under this subsection:

(i) Subparagraph (A) (relating to outlier payments).

(ii) Subparagraph (B) (relating to payments for indirect med-
ical education costs), except that for this purpose the sum of
the amount determined under subparagraph (A) of this para-
graph and the amount paid to the hospital under clause (i) of
this subparagraph shall be substituted for the sum referred to
in paragraph (5)(B){)(D).

(ii1)) Subparagraph (F) (relating to disproportionate share
payments), except that for this purpose the sum described in
clause (ii) of this subparagraph shall be substituted for the
sum referred to in paragraph (5)(F)@ii)(D).

(iv) Subparagraph (H) (relating to exceptions and adjust-
ments).

(E) For purposes of subparagraph (A), for discharges occurring—

(i) on or after October 1, 1987, and before October 1, 1997,
the applicable Puerto Rico percentage is 75 percent and the ap-
plicable Federal percentage is 25 percent;

(i1) on or after October 1, 1997, and before April 1, 2004, the
applicable Puerto Rico percentage is 50 percent and the appli-
cable Federal percentage is 50 percent;

(iii) on or after April 1, 2004, and before October 1, 2004, the
applicable Puerto Rico percentage is 37.5 percent and the ap-
plicable Federal percentage is 62.5 percent;

(iv) on or after October 1, 2004, and before January 1, 2016,
the applicable Puerto Rico percentage is 25 percent and the ap-
plicable Federal percentage is 75 percent; and

(v) on or after January 1, 2016, the applicable Puerto Rico
percentage is 0 percent and the applicable Federal percentage
is 100 percent.

(10)(A) There is hereby established the Medicare Geographic
Classification Review Board (hereinafter in this paragraph referred
to as the “Board”).
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(B)@) The Board shall be composed of 5 members appointed by
the Secretary without regard to the provisions of title 5, United
States Code, governing appointments in the competitive service.
Two of such members shall be representative of subsection (d) hos-
pitals located in a rural area under paragraph (2)(D). At least 1
member shall be knowledgeable in the field of analyzing costs with
respect to the provision of inpatient hospital services.

(ii)) The Secretary shall make initial appointments to the Board
as provided in this paragraph within 180 days after the date of the
enactment of this paragraph.

(C)(@) The Board shall consider the application of any subsection
(d) hospital requesting that the Secretary change the hospital’s geo-
graphic classification for purposes of determining for a fiscal year—

(I) the hospital’s average standardized amount under para-
graph (2)(D), or

(IT) the factor used to adjust the DRG prospective payment
rate for area differences in hospital wage levels that applies to
such hospital under paragraph (3)(E).

(ii) A hospital requesting a change in geographic classification
under clause (i) for a fiscal year shall submit its application to the
Board not later than the first day of the 13-month period ending
on September 30 of the preceding fiscal year.

(iii)(I) The Board shall render a decision on an application sub-
mitted under clause (i) not later than 180 days after the deadline
referred to in clause (ii).

(IT) Appeal of decisions of the Board shall be subject to the provi-
sions of section 557b of title 5, United States Code. The Secretary
shall issue a decision on such an appeal not later than 90 days
after the date on which the appeal is filed. The decision of the Sec-
retary shall be final and shall not be subject to judicial review.

(D)) The Secretary shall publish guidelines to be utilized by the
Board in rendering decisions on applications submitted under this
paragraph, and shall include in such guidelines the following:

(I) Guidelines for comparing wages, taking into account (to
the extent the Secretary determines appropriate) occupational
mix, in the area in which the hospital is classified and the area
in which the hospital is applying to be classified.

(IT) Guidelines for determining whether the county in which
the hospital is located should be treated as being a part of a
particular Metropolitan Statistical Area.

(IIT) Guidelines for considering information provided by an
applicant with respect to the effects of the hospital’s geographic
classification on access to inpatient hospital services by medi-
care beneficiaries.

(IV) Guidelines for considering the appropriateness of the
cAriteria used to define New England County Metropolitan

reas.

(i1) Notwithstanding clause (i), if the Secretary uses a method for
making adjustments to the DRG prospective payment rate for area
differences in hospital wage levels under paragraph (3)(E) that is
not based on the use of Metropolitan Statistical Area classifica-
tions, the Secretary may revise the guidelines published under
clause (i) to the extent such guidelines are used to determine the
appropriateness of the geographic area in which the hospital is de-
termined to be located for purposes of making such adjustments.
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(iii) Under the guidelines published by the Secretary under
clause (i), in the case of a hospital which has ever been classified
by the Secretary as a rural referral center under paragraph (5)(C),
the Board may not reject the application of the hospital under this
paragraph on the basis of any comparison between the average
hourly wage of the hospital and the average hourly wage of hos-
pitals in the area in which it is located.

(iv) The Secretary shall publish the guidelines described in
clause (i) by July 1, 1990.

(v) Any decision of the Board to reclassify a subsection (d) hos-
pital for purposes of the adjustment factor described in subpara-
graph (C)GA)(II) for fiscal year 2001 or any fiscal year thereafter
shall be effective for a period of 3 fiscal years, except that the Sec-
retary shall establish procedures under which a subsection (d) hos-
pital may elect to terminate such reclassification before the end of
such period.

(vi) Such guidelines shall provide that, in making decisions on
applications for reclassification for the purposes described in clause
(v) for fiscal year 2003 and any succeeding fiscal year, the Board
shall base any comparison of the average hourly wage for the hos-
pital with the average hourly wage for hospitals in an area on—

(I) an average of the average hourly wage amount for the
hospital from the most recently published hospital wage survey
data of the Secretary (as of the date on which the hospital ap-
plies for reclassification) and such amount from each of the two
immediately preceding surveys; and

(IT) an average of the average hourly wage amount for hos-
pitals in such area from the most recently published hospital
wage survey data of the Secretary (as of the date on which the
hospital applies for reclassification) and such amount from
each of the two immediately preceding surveys.

(E)i) The Board shall have full power and authority to make
rules and establish procedures, not inconsistent with the provisions
of this title or regulations of the Secretary, which are necessary or
appropriate to carry out the provisions of this paragraph. In the
course of any hearing the Board may administer oaths and affirma-
tions. The provisions of subsections (d) and (e) of section 205 with
respect to subpenas shall apply to the Board to the same extent as
such provisions apply to the Secretary with respect to title II.

(i1)) The Board is authorized to engage such technical assistance
and to receive such information as may be required to carry out its
functions, and the Secretary shall, in addition, make available to
the Board such secretarial, clerical, and other assistance as the
Board may require to carry out its functions.

(F)1) Each member of the Board who is not an officer or em-
ployee of the Federal Government shall be compensated at a rate
equal to the daily equivalent of the annual rate of basic pay pre-
scribed for grade GS-18 of the General Schedule under section
5332 of title 5, United States Code, for each day (including travel
time) during which such member is engaged in the performance of
the duties of the Board. Each member of the Board who is an offi-
cer or employee of the United States shall serve without compensa-
tion in addition to that received for service as an officer or em-
ployee of the United States.
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(ii)) Members of the Board shall be allowed travel expenses, in-
cluding per diem in lieu of subsistence, at rates authorized for em-
ployees of agencies under subchapter I of chapter 57 of title 5,
United States Code, while away from their homes or regular places
of business in the performance of services for the Board.

(11) ADDITIONAL PAYMENTS FOR MANAGED CARE ENROLL-
EES.—

(A) IN GENERAL.—For portions of cost reporting periods
occurring on or after January 1, 1998, the Secretary shall
provide for an additional payment amount for each appli-
cable discharge of any subsection (d) hospital that has an
approved medical residency training program.

(B) APPLICABLE DISCHARGE.—For purposes of this para-
graph, the term “applicable discharge” means the dis-
charge of any individual who is enrolled under a risk-shar-
ing contract with an eligible organization under section
1876 and who is entitled to benefits under part A or any
individual who is enrolled with a Medicare+Choice organi-
zation under part C.

(C) DETERMINATION OF AMOUNT.—The amount of the
payment under this paragraph with respect to any applica-
ble discharge shall be equal to the applicable percentage
(as defined in subsection (h)(3)(D)(ii)) of the estimated av-
erage per discharge amount that would otherwise have
been paid under paragraph (5)(B) if the individuals had
not been enrolled as described in subparagraph (B).

(D) SPECIAL RULE FOR HOSPITALS UNDER REIMBURSEMENT
SYSTEM.—The Secretary shall establish rules for the appli-
cation of this paragraph to a hospital reimbursed under a
reimbursement system authorized under section 1814(b)(3)
in the same manner as it would apply to the hospital if it
were not reimbursed under such section.

(12) PAYMENT ADJUSTMENT FOR LOW-VOLUME HOSPITALS.—

(A) IN GENERAL.—In addition to any payments cal-
culated under this section for a subsection (d) hospital, for
discharges occurring during a fiscal year (beginning with
fiscal year 2005), the Secretary shall provide for an addi-
tional payment amount to each low-volume hospital (as de-
fined in subparagraph (C)(i)) for discharges occurring dur-
ing that fiscal year that is equal to the applicable percent-
age increase (determined under subparagraph (B) or (D)
for the hospital involved) in the amount paid to such hos-
pital under this section for such discharges (determined
without regard to this paragraph).

(B) APPLICABLE PERCENTAGE INCREASE.—For discharges
occurring in fiscal years 2005 through 2010 and for dis-
charges occurring in fiscal year 2023 and subsequent fiscal
years, the Secretary shall determine an applicable percent-
age increase for purposes of subparagraph (A) as follows:

(i) The Secretary shall determine the empirical rela-
tionship for subsection (d) hospitals between the
standardized cost-per-case for such hospitals and the
total number of discharges of such hospitals and the
amount of the additional incremental costs (if any)
that are associated with such number of discharges.
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(i) The applicable percentage increase shall be de-
termined based upon such relationship in a manner
that reflects, based upon the number of such dis-
charges for a subsection (d) hospital, such additional
incremental costs.

(iii) In no case shall the applicable percentage in-
crease exceed 25 percent.

(C) DEFINITIONS.—

(i) LOW-VOLUME HOSPITAL.—For purposes of this
paragraph, the term “low-volume hospital” means, for
a fiscal year, a subsection (d) hospital (as defined in
paragraph (1)(B)) that the Secretary determines is lo-
cated more than 25 road miles (or, with respect to fis-
cal years 2011 through 2022, 15 road miles) from an-
other subsection (d) hospital and has—

(I) with respect to each of fiscal years 2005
through 2010, less than 800 discharges during the
fiscal year;

(II) with respect to each of fiscal years 2011
through 2018, less than 1,600 discharges of indi-
viduals entitled to, or enrolled for, benefits under
part A during the fiscal year or portion of fiscal
year;

(ITT) with respect to each of fiscal years 2019
through 2022, less than 3,800 discharges during
the fiscal year; and

(IV) with respect to fiscal year 2023 and each
subsequent fiscal year, less than 800 discharges
during the fiscal year.

(i1) DISCHARGE.—For purposes of subparagraphs (B)
and (D) and clause (i), the term “discharge” means an
inpatient acute care discharge of an individual regard-
less (except as provided in clause (i)(II) and subpara-
graph (D)(1)) of whether the individual is entitled to
benefits under part A.

(iii) TREATMENT OF INDIAN HEALTH SERVICE AND NON-IN-
DIAN HEALTH SERVICE FACILITIES.—For purposes of deter-
mining whether—

(I) a subsection (d) hospital of the Indian Health
Service (whether operated by such Service or by an In-
dian tribe or tribal organization (as those terms are
defined in section 4 of the Indian Health Care Im-
provement Act)), or

(IT) a subsection (d) hospital other than a hospital of
the Indian Health Service meets the mileage criterion
under clause (i) with respect to fiscal year 2011 or a
succeeding fiscal year, the Secretary shall apply the
policy described in the regulation at part 412.101(e) of
title 42, Code of Federal Regulations (as in effect on
the date of enactment of this clause).

(D) TEMPORARY APPLICABLE PERCENTAGE INCREASE.—For
discharges occurring in fiscal years 2011 through 2022, the
Secretary shall determine an applicable percentage in-
crease for purposes of subparagraph (A) using a continuous
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linear sliding scale ranging from 25 percent for low-volume
hospitals—
(i) with respect to each of fiscal years 2011 through
2018, with 200 or fewer discharges of individuals enti-
tled to, or enrolled for, benefits under part A in the fis-
cal year or the portion of fiscal year to 0 percent for
low-volume hospitals with greater than 1,600 dis-
charges of such individuals in the fiscal yearor portion
of fiscal year; and
(ii) with respect to each of fiscal years 2019 through
2022, with 500 or fewer discharges in the fiscal year
to 0 percent for low-volume hospitals with greater
than 3,800 discharges in the fiscal year.

(13)(A) In order to recognize commuting patterns among geo-
graphic areas, the Secretary shall establish a process through ap-
plication or otherwise for an increase of the wage index applied
under paragraph (3)(E) for subsection (d) hospitals located in a
qualifying county described in subparagraph (B) in the amount
computed under subparagraph (D) based on out-migration of hos-
pital employees who reside in that county to any higher wage index
area.

(B) The Secretary shall establish criteria for a qualifying county
under this subparagraph based on the out-migration referred to in
subparagraph (A) and differences in the area wage indices. Under
such criteria the Secretary shall, utilizing such data as the Sec-
retary determines to be appropriate, establish—

(i) a threshold percentage, established by the Secretary, of
the weighted average of the area wage index or indices for the
higher wage index areas involved;

(i1) a threshold (of not less than 10 percent) for minimum
out-migration to a higher wage index area or areas; and

(iii) a requirement that the average hourly wage of the hos-
pitals in the qualifying county equals or exceeds the average
hourly wage of all the hospitals in the area in which the quali-
fying county is located.

(C) For purposes of this paragraph, the term “higher wage index
area” means, with respect to a county, an area with a wage index
that exceeds that of the county.

(D) The increase in the wage index under subparagraph (A) for
a qualifying county shall be equal to the percentage of the hospital
employees residing in the qualifying county who are employed in
any higher wage index area multiplied by the sum of the products,
for each higher wage index area of—

(1) the difference between—

(I) the wage index for such higher wage index area, and
(IT) the wage index of the qualifying county; and

(i1) the number of hospital employees residing in the quali-
fying county who are employed in such higher wage index area
divided by the total number of hospital employees residing in
the qualifying county who are employed in any higher wage
index area.

(E) The process under this paragraph may be based upon the
process used by the Medicare Geographic Classification Review
Board under paragraph (10). As the Secretary determines to be ap-
propriate to carry out such process, the Secretary may require hos-
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pitals (including subsection (d) hospitals and other hospitals) and
critical access hospitals, as required under section 1866(a)(1)(T), to
submit data regarding the location of residence, or the Secretary
may use data from other sources.

(F) A wage index increase under this paragraph shall be effective
for a period of 3 fiscal years, except that the Secretary shall estab-
lish procedures under which a subsection (d) hospital may elect to
waive the application of such wage index increase.

(@) A hospital in a county that has a wage index increase under
this paragraph for a period and that has not waived the application
of such an increase under subparagraph (F) is not eligible for re-
classification under paragraph (8) or (10) during that period.

(H) Any increase in a wage index under this paragraph for a
county shall not be taken into account for purposes of—

(i) computing the wage index for portions of the wage index
area (not including the county) in which the county is located,;
or

(i) applying any budget neutrality adjustment with respect
to such index under paragraph (8)(D).

(I) The thresholds described in subparagraph (B), data on hos-
pital employees used under this paragraph, and any determination
of the Secretary under the process described in subparagraph (E)
shall be final and shall not be subject to judicial review.

(e)(1)(A) For cost reporting periods of hospitals beginning in fiscal
year 1984 or fiscal year 1985, the Secretary shall provide for such
proportional adjustment in the applicable percentage increase (oth-
erwise applicable to the periods under subsection (b)(3)(B)) as may
be necessary to assure that—

(i) the aggregate payment amounts otherwise provided under
subsection (d)(1)(A)G)(I) for that fiscal year for operating costs
of inpatient hospital services of hospitals (excluding payments
made under section 1866(a)(1)(F)),

are not greater or less than—

(i1) the target percentage (as defined in subsection (d)(1)(C))
of the payment amounts which would have been payable for
such services for those same hospitals for that fiscal year
under this section under the law as in effect before the date
of the enactment of the Social Security Amendments of 1983
(excluding payments made under section 1866(a)(1)(F));

except that the adjustment made under this subparagraph shall
apply only to subsection (d) hospitals and shall not apply for pur-
poses of making computations under subsection (d)(2)(B)(1i) or sub-
section (d)(3)(A).

(B) For discharges occurring in fiscal year 1984 or fiscal year
1985, the Secretary shall provide under subsections (d)(2)(F) and
(d)(3)(C) for such equal proportional adjustment in each of the av-
erage standardized amounts otherwise computed for that fiscal
year as may be necessary to assure that—

(i) the aggregate payment amounts otherwise provided under
subsection (d)(1)(A)G)(II) and (d)(5) for that fiscal year for oper-
ating costs of inpatient hospital services of hospitals (excluding
payments made under section 1866(a)(1)(F)),

are not greater or less than—

(i1) the DRG percentage (as defined in subsection (d)(1)(C)) of

the payment amounts which would have been payable for such
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services for those same hospitals for that fiscal year under this
section under the law as in effect before the date of the enact-
ment of the Social Security Amendments of 1983 (excluding
payments made under section 1866(a)(1)(F)).

(C) For discharges occurring in fiscal year 1988, the Secretary
shall provide for such equal proportional adjustment in each of the
average standardized amounts otherwise computed under sub-
section (d)(3) for that fiscal year as may be necessary to assure
that—

(i) the aggregate payment amounts otherwise provided under
subsections (d)(1)(A)(ii), (d)(5), and (d)(9) for that fiscal year
for operating costs of inpatient hospital services of subsection
(d) hospitals and subsection (d) Puerto Rico hospitals,

are not greater or less than—

(i1) the payment amounts that would have been payable for
such services for those same hospitals for that fiscal year but
for the enactment of the amendments made by section 9304 of
the Omnibus Budget Reconciliation Act of 1986.

(4)(A) Taking into consideration the recommendations of the
Commission, the Secretary shall recommend for each fiscal year
(beginning with fiscal year 1988) an appropriate change factor for
inpatient hospital services for discharges in that fiscal year which
will take into account amounts necessary for the efficient and effec-
tive delivery of medically appropriate and necessary care of high
quality. The appropriate change factor may be different for all
large urban subsection (d) hospitals, other urban subsection (d)
hospitals, urban subsection (d) Puerto Rico hospitals, rural sub-
section (d) hospitals, and rural subsection (d) Puerto Rico hospitals,
and all other hospitals and units not paid under subsection (d), and
may vary among such other hospitals and units.

(B) In addition to the recommendation made under subparagraph
(A), the Secretary shall, taking into consideration the recommenda-
tions of the Commission under paragraph (2)(B), recommend for
each fiscal year (beginning with fiscal year 1992) other appropriate
changes in each existing reimbursement policy under this title
under which payments to an institution are based upon prospec-
tively determined rates.

(5) The Secretary shall cause to have published in the Federal
Register, not later than—

(A) the April 1 before each fiscal year (beginning with fiscal
year 1986), the Secretary’s proposed recommendations under
paragraph (4) for that fiscal year for public comment, and

(B) the August 1 before such fiscal year after such consider-
ation of public comment on the proposal as is feasible in the
time available, the Secretary’s final recommendations under
such paragraph for that year.

The Secretary shall include in the publication referred to in sub-
paragraph (A) for a fiscal year the report of the Commission’s rec-
ommendations submitted under paragraph (3) for that fiscal year.
To the extent that the Secretary’s recommendations under para-
graph (4) differ from the Commission’s recommendations for that
fiscal year, the Secretary shall include in the publication referred
to in subparagraph (A) an explanation of the Secretary’s grounds
for not following the Commission’s recommendations.
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(f)(1)(A) The Secretary shall maintain a system for the reporting
of costs of hospitals receiving payments computed under subsection
(d).
(B)(d) Subject to clause (ii), the Secretary shall place into effect
a standardized electronic cost reporting format for hospitals under
this title.

(ii) The Secretary may delay or waive the implementation of such
format in particular instances where such implementation would
result in financial hardship (in particular with respect to hospitals
Wi}:h a small percentage of inpatients entitled to benefits under this
title).

(2) If the Secretary determines, based upon information supplied
by a quality improvement organization under part B of title XI,
that a hospital, in order to circumvent the payment method estab-
lished under subsection (b) or (d) of this section, has taken an ac-
tion that results in the admission of individuals entitled to benefits
under part A unnecessarily, unnecessary multiple admissions of
the same such individuals, or other inappropriate medical or other
practices with respect to such individuals, the Secretary may—

(A) deny payment (in whole or in part) under part A with re-
spect to inpatient hospital services provided with respect to
such an unnecessary admission (or subsequent admission of
the same individual), or

(B) require the hospital to take other corrective action nec-
essary to prevent or correct the inappropriate practice.

(3) The provisions of subsections (¢) through (g) of section 1128
shall apply to determinations made under paragraph (2) in the
same manner as they apply to exclusions effected under section
1128(b)(13).

(g)(1)(A) Notwithstanding section 1861(v), instead of any
amounts that are otherwise payable under this title with respect
to the reasonable costs of subsection (d) hospitals and subsection
(d) Puerto Rico hospitals for capital-related costs of inpatient hos-
pital services, the Secretary shall, for hospital cost reporting peri-
ods beginning on or after October 1, 1991, provide for payments for
such costs in accordance with a prospective payment system estab-
lished by the Secretary. Aggregate payments made under sub-
section (d) and this subsection during fiscal years 1992 through
1995 shall be reduced in a manner that results in a reduction (as
estimated by the Secretary) in the amount of such payments equal
to a 10 percent reduction in the amount of payments attributable
to capital-related costs that would otherwise have been made dur-
ing such fiscal year had the amount of such payments been based
on reasonable costs (as defined in section 1861(v)). For discharges
occurring after September 30, 1993, the Secretary shall reduce by
7.4 percent the unadjusted standard Federal capital payment rate
(as described in 42 CFR 412.308(c), as in effect on the date of the
enactment of the Omnibus Budget Reconciliation Act of 1993) and
shall (for hospital cost reporting periods beginning on or after Octo-
ber 1, 1993) redetermine which payment methodology is applied to
the hospital under such system to take into account such reduction.
In addition to the reduction described in the preceding sentence, for
discharges occurring on or after October 1, 1997, the Secretary
shall apply the budget neutrality adjustment factor used to deter-
mine the Federal capital payment rate in effect on September 30,



116

1995 (as described in section 412.352 of title 42 of the Code of Fed-
eral Regulations), to (i) the unadjusted standard Federal capital
payment rate (as described in section 412.308(c) of that title, as in
effect on September 30, 1997), and (ii) the unadjusted hospital-spe-
cific rate (as described in section 412.328(e)(1) of that title, as in
effect on September 30, 1997), and, for discharges occurring on or
after October 1, 1997, and before October 1, 2002, reduce the rates
described in clauses (i) and (ii) by 2.1 percent.

(B) Such system—

(i) shall provide for (I) a payment on a per discharge basis,
and (IT) an appropriate weighting of such payment amount as
relates to the classification of the discharge;

(i1) may provide for an adjustment to take into account vari-
ations in the relative costs of capital and construction for the
different types of facilities or areas in which they are located;

(ii1) may provide for such exceptions (including appropriate
exceptions to reflect capital obligations) as the Secretary deter-
mines to be appropriate, and

(iv) may provide for suitable adjustment to reflect hospital
occupancy rate.

(C) In this paragraph, the term “capital-related costs” has the
meaning given such term by the Secretary under subsection (a)(4)
as of September 30, 1987, and does not include a return on equity
capital.

(2)(A) The Secretary shall provide that the amount which is al-
lowable, with respect to reasonable costs of inpatient hospital serv-
ices for which payment may be made under this title, for a return
on equity capital for hospitals shall, for cost reporting periods be-
ginning on or after the date of the enactment of this subsection, be
equal to amounts otherwise allowable under regulations in effect
on March 1, 1983, except that the rate of return to be recognized
shall be equal to the applicable percentage (described in subpara-
graph (B)) of the average of the rates of interest, for each of the
months any part of which is included in the reporting period, on
obligations issued for purchase by the Federal Hospital Insurance
Trust Fund.

(B) In this paragraph, the “applicable percentage” is—

(i) 75 percent, for cost reporting periods beginning during fis-
cal year 1987,

(i1) 50 percent, for cost reporting periods beginning during
fiscal year 1988,

(iii) 25 percent, for cost reporting periods beginning during
fiscal year 1989, and

(iv) 0 percent, for cost reporting periods beginning on or after
October 1, 1989.

(3)(A) Except as provided in subparagraph (B), in determining
the amount of the payments that may be made under this title
with respect to all the capital-related costs of inpatient hospital
services of a subsection (d) hospital and a subsection (d) Puerto
Rico hospital, the Secretary shall reduce the amounts of such pay-
ments otherwise established under this title by—

(i) 3.5 percent for payments attributable to portions of cost
reporting periods occurring during fiscal year 1987,

(i1) 7 percent for payments attributable to portions of cost re-
porting periods or discharges (as the case may be) occurring
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during fiscal year 1988 on or after October 1, 1987, and before
January 1, 1988,

(ii1) 12 percent for payments attributable to portions of cost
reporting periods or discharges (as the case may be) in fiscal
year 1988, occurring on or after January 1, 1988,

(iv) 15 percent for payments attributable to portions of cost
reporting periods or discharges (as the case may be) occurring
during fiscal year 1989, and

(v) 15 percent for payments attributable to portions of cost
reporting periods or discharges (as the case may be) occurring
during the period beginning January 1, 1990, and ending Sep-
tember 30, 1991.

(B) Subparagraph (A) shall not apply to payments with respect
to the capital-related costs of any hospital that is a sole community
hospital (as defined in subsection (d)(5)(D)(iii)) or a critical access
hospital (as defined in section 1861(mm)(1)).

(4) In determining the amount of the payments that are attrib-
utable to portions of cost reporting periods occurring during fiscal
years 1998 through 2002 and that may be made under this title
with respect to capital-related costs of inpatient hospital services of
a hospital which i1s described in clause (i), (ii), or (iv) of subsection
(d)(1)(B) or a unit described in the matter after clause (v) of such
subsection, the Secretary shall reduce the amounts of such pay-
ments otherwise determined under this title by 15 percent.

(h) PAYMENTS FOR DIRECT GRADUATE MEDICAL EDUCATION
CosTs.—

(1) SUBSTITUTION OF SPECIAL PAYMENT RULES.—Notwith-
standing section 1861(v), instead of any amounts that are oth-
erwise payable under this title with respect to the reasonable
costs of hospitals for direct graduate medical education costs,
the Secretary shall provide for payments for such costs in ac-
cordance with paragraph (3) of this subsection. In providing for
such payments, the Secretary shall provide for an allocation of
such payments between part A and part B (and the trust funds
established under the respective parts) as reasonably reflects
the proportion of direct graduate medical education costs of
hospitals associated with the provision of services under each
respective part.

(2) DETERMINATION OF HOSPITAL-SPECIFIC APPROVED FTE
RESIDENT AMOUNTS.—The Secretary shall determine, for each
hospital with an approved medical residency training program,
an approved FTE resident amount for each cost reporting pe-
riod beginning on or after July 1, 1985, as follows:

(A) DETERMINING ALLOWABLE AVERAGE COST PER FTE
RESIDENT IN A HOSPITAL’S BASE PERIOD.—The Secretary
shall determine, for the hospital’s cost reporting period
that began during fiscal year 1984, the average amount
recognized as reasonable under this title for direct grad-
uate medical education costs of the hospital for each full-
time-equivalent resident.

(B) UPDATING TO THE FIRST COST REPORTING PERIOD.—

(i) IN GENERAL.—The Secretary shall update each
average amount determined under subparagraph (A)
by the percentage increase in the consumer price
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index during the 12-month cost reporting period de-
scribed in such subparagraph.

(i1) EXCEPTION.—The Secretary shall not perform an
update under clause (i) in the case of a hospital if the
hospital’s reporting period, described in subparagraph
(A), began on or after July 1, 1984, and before October
1, 1984.

(C) AMOUNT FOR FIRST COST REPORTING PERIOD.—For the
first cost reporting period of the hospital beginning on or
after July 1, 1985, the approved FTE resident amount for
the hospital is equal to the amount determined under sub-
paragraph (B) increased by 1 percent.

(D) AMOUNT FOR SUBSEQUENT COST REPORTING PERI-
ODS.—

(i) IN GENERAL.—Except as provided in a subsequent
clause, for each subsequent cost reporting period, the
approved FTE resident amount for the hospital is
equal to the approved FTE resident amount deter-
mined under this paragraph for the previous cost re-
porting period updated, through the midpoint of the
period, by projecting the estimated percentage change
in the consumer price index during the 12-month pe-
riod ending at that midpoint, with appropriate adjust-
ments to reflect previous under-or over-estimations
under this subparagraph in the projected percentage
change in the consumer price index.

(ii) FREEZE IN UPDATE FOR FISCAL YEARS 1994 AND
1995.—For cost reporting periods beginning during fis-
cal year 1994 or fiscal year 1995, the approved FTE
resident amount for a hospital shall not be updated
under clause (i) for a resident who is not a primary
care resident (as defined in paragraph (5)(H)) or a
resident enrolled in an approved medical residency
training program in obstetrics and gynecology.

(iii) FLOOR FOR LOCALITY ADJUSTED NATIONAL AVER-
AGE PER RESIDENT AMOUNT.—The approved FTE resi-
dent amount for a hospital for the cost reporting pe-
riod beginning during fiscal year 2001 shall not be less
than 70 percent, and for the cost reporting period be-
ginning during fiscal year 2002 shall not be less than
85 percent, of the locality adjusted national average
per resident amount computed under subparagraph
(E) for the hospital and period.

(iv) ADJUSTMENT IN RATE OF INCREASE FOR HOS-
PITALS WITH FTE APPROVED AMOUNT ABOVE 140 PER-
CENT OF LOCALITY ADJUSTED NATIONAL AVERAGE PER
RESIDENT AMOUNT.—

(I) FREEZE FOR FISCAL YEARS 2001 AND 2002 AND
2004 THROUGH 2013.—For a cost reporting period
beginning during fiscal year 2001 or fiscal year
2002 or during the period beginning with fiscal
year 2004 and ending with fiscal year 2013, if the
approved FTE resident amount for a hospital for
the preceding cost reporting period exceeds 140
percent of the locality adjusted national average
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per resident amount computed under subpara-
graph (E) for that hospital and period, subject to
subclause (III), the approved FTE resident
amount for the period involved shall be the same
as the approved FTE resident amount for the hos-
pital for such preceding cost reporting period.

(II) 2 PERCENT DECREASE IN UPDATE FOR FISCAL
YEARS 2003, 2004, AND 2005.—For the cost reporting
period beginning during fiscal year 2003, if the
approved FTE resident amount for a hospital for
the preceding cost reporting period exceeds 140
percent of the locality adjusted national average
per resident amount computed under subpara-
graph (E) for that hospital and preceding period,
the approved FTE resident amount for the period
involved shall be updated in the manner described
in subparagraph (D)(i) except that, subject to sub-
clause (III), the consumer price index applied for
a 12-month period shall be reduced (but not below
zero) by 2 percentage points.

(III) NO ADJUSTMENT BELOW 140 PERCENT.—In
no case shall subclause (I) or (II) reduce an ap-
proved FTE resident amount for a hospital for a
cost reporting period below 140 percent of the lo-
cality adjusted national average per resident
amount computed under subparagraph (E) for
such hospital and period.

(E) DETERMINATION OF LOCALITY ADJUSTED NATIONAL AV-
ERAGE PER RESIDENT AMOUNT.—The Secretary shall deter-
mine a locality adjusted national average per resident
amount with respect to a cost reporting period of a hos-
pital beginning during a fiscal year as follows:

(i) DETERMINING HOSPITAL SINGLE PER RESIDENT
AMOUNT.—The Secretary shall compute for each hos-
pital operating an approved graduate medical edu-
cation program a single per resident amount equal to
the average (weighted by number of full-time equiva-
lent residents, as determined under paragraph (4)) of
the primary care per resident amount and the non-pri-
mary care per resident amount computed under para-
graph (2) for cost reporting periods ending during fis-
cal year 1997.

(i) STANDARDIZING PER RESIDENT AMOUNTS.—The
Secretary shall compute a standardized per resident
amount for each such hospital by dividing the single
per resident amount computed under clause (i) by an
average of the 3 geographic index values (weighted by
the national average weight for each of the work, prac-
tice expense, and malpractice components) as applied
under section 1848(e) for 1999 for the fee schedule
area in which the hospital is located.

(iii) COMPUTING OF WEIGHTED AVERAGE.—The Sec-
retary shall compute the average of the standardized
per resident amounts computed under clause (ii) for
such hospitals, with the amount for each hospital
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weighted by the average number of full-time equiva-
lent residents at such hospital (as determined under
paragraph (4)).

(iv) COMPUTING NATIONAL AVERAGE PER RESIDENT
AMOUNT.—The Secretary shall compute the national
average per resident amount, for a hospital’s cost re-
porting period that begins during fiscal year 2001,
equal to the weighted average computed under clause
(i11) increased by the estimated percentage increase in
the consumer price index for all urban consumers dur-
ing the period beginning with the month that rep-
resents the midpoint of the cost reporting periods de-
scribed in clause (i) and ending with the midpoint of
the hospital’s cost reporting period that begins during
fiscal year 2001.

(v) ADJUSTING FOR LOCALITY.—The Secretary shall
compute the product of—

(I) the national average per resident amount
computed under clause (iv) for the hospital, and

(IT) the geographic index value average (de-
scribed and applied under clause (ii)) for the fee
schedule area in which the hospital is located.

(vi) COMPUTING LOCALITY ADJUSTED AMOUNT.—The
locality adjusted national per resident amount for a
hospital for—

(I) the cost reporting period beginning during
fiscal year 2001 is the product computed under
clause (v); or

(IT) each subsequent cost reporting period is
equal to the locality adjusted national per resident
amount for the hospital for the previous cost re-
porting period (as determined under this clause)
updated, through the midpoint of the period, by
projecting the estimated percentage change in the
consumer price index for all urban consumers dur-
ing the 12-month period ending at that midpoint.

(F) TREATMENT OF CERTAIN HOSPITALS.—In the case of a
hospital that did not have an approved medical residency
training program or was not participating in the program
under this title for a cost reporting period beginning dur-
ing fiscal year 1984, the Secretary shall, for the first such
period for which it has such a residency training program
and is participating under this title, provide for such ap-
proved FTE resident amount as the Secretary determines
to be appropriate, based on approved FTE resident
amounts for comparable programs.

(3) HOSPITAL PAYMENT AMOUNT PER RESIDENT.—

(A) IN GENERAL.—The payment amount, for a hospital
cost reporting period beginning on or after July 1, 1985, is
equal to the product of—

(i) the aggregate approved amount (as defined in
subparagraph (B)) for that period, and

(i1) the hospital’s medicare patient load (as defined
in subparagraph (C)) for that period.
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(B) AGGREGATE APPROVED AMOUNT.—As used in sub-
paragraph (A), the term “aggregate approved amount”
means, for a hospital cost reporting period, the product
of—

(i) the hospital’s approved FTE resident amount (de-
termined under paragraph (2)) for that period, and

(ii) the weighted average number of full-time-equiva-
lent residents (as determined under paragraph (4)) in
the hospital’s approved medical residency training pro-
grams in that period.

The Secretary shall reduce the aggregate approved amount to
the extent payment is made under subsection (k) for residents
included in the hospital’s count of full-time equivalent resi-
dents.

(C) MEDICARE PATIENT LOAD.—As used in subparagraph
(A), the term “medicare patient load” means, with respect
to a hospital’s cost reporting period, the fraction of the
total number of inpatient-bed-days (as established by the
Secretary) during the period which are attributable to pa-
tients with respect to whom payment may be made under
part A.

(D) PAYMENT FOR MANAGED CARE ENROLLEES.—

(i) IN GENERAL.—For portions of cost reporting peri-
ods occurring on or after January 1, 1998, the Sec-
retary shall provide for an additional payment amount
under this subsection for services furnished to individ-
uals who are enrolled under a risk-sharing contract
with an eligible organization under section 1876 and
who are entitled to part A or with a Medicare+Choice
organization under part C. The amount of such a pay-
ment shall equal, subject to clause (iii), the applicable
percentage of the product of—

(I) the aggregate approved amount (as defined
in subparagraph (B)) for that period; and

(IT) the fraction of the total number of inpatient-
bed days (as established by the Secretary) during
the period which are attributable to such enrolled
individuals.

(ii) APPLICABLE PERCENTAGE.—For purposes of
clause (i), the applicable percentage is—

(I) 20 percent in 1998,

(IT) 40 percent in 1999,

(ITT) 60 percent in 2000,

(IV) 80 percent in 2001, and

(V) 100 percent in 2002 and subsequent years.

(iii) PROPORTIONAL REDUCTION FOR NURSING AND AL-
LIED HEALTH EDUCATION.—The Secretary shall esti-
mate a proportional adjustment in payments to all
hospitals determined under clauses (i) and (ii) for por-
tions of cost reporting periods beginning in a year (be-
ginning with 2000) such that the proportional adjust-
ment reduces payments in an amount for such year
equal to the total additional payment amounts for
nursing and allied health education determined under
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subsection (1) for portions of cost reporting periods oc-
curring in that year.

(iv) SPECIAL RULE FOR HOSPITALS UNDER REIMBURSE-
MENT SYSTEM.—The Secretary shall establish rules for
the application of this subparagraph to a hospital re-
imbursed under a reimbursement system authorized
under section 1814(b)(3) in the same manner as it
would apply to the hospital if it were not reimbursed
under such section.

(4) DETERMINATION OF FULL-TIME-EQUIVALENT RESIDENTS.—

(A) RULES.—The Secretary shall establish rules con-
sistent with this paragraph for the computation of the
number of full-time- equivalent residents in an approved
medical residency training program.

(B) ADJUSTMENT FOR PART-YEAR OR PART-TIME RESI-
DENTS.—Such rules shall take into account individuals
who serve as residents for only a portion of a period with
a hospital or simultaneously with more than one hospital.

(C) WEIGHTING FACTORS FOR CERTAIN RESIDENTS.—Sub-
ject to subparagraph (D), such rules shall provide, in calcu-
lating the number of full-time-equivalent residents in an
approved residency program—

(i) before dJuly 1, 1986, for each resident the
weighting factor is 1.00,

(i1) on or after July 1, 1986, for a resident who is in
the resident’s initial residency period (as defined in
paragraph (5)(F)), the weighting factor is 1.00,

(iii) on or after July 1, 1986, and before July 1, 1987,
for a resident who is not in the resident’s initial resi-
dency period (as defined in paragraph (5)(F)), the
weighting factor is .75, and

(iv) on or after July 1, 1987, for a resident who is
not in the resident’s initial residency period (as de-
fined in paragraph (5)(F)), the weighting factor is .50.

(D) FOREIGN MEDICAL GRADUATES REQUIRED TO PASS
FMGEMS EXAMINATION.—

(i) IN GENERAL.—Except as provided in clause (ii),
such rules shall provide that, in the case of an indi-
vidual who is a foreign medical graduate (as defined
in paragraph (5)(D)), the individual shall not be count-
ed as a resident on or after July 1, 1986, unless—

(I) the individual has passed the FMGEMS ex-
amination (as defined in paragraph (5)(E)), or

(IT) the individual has previously received cer-
tification from, or has previously passed the exam-
ination of, the Educational Commission for For-
eign Medical Graduates.

(ii) TRANSITION FOR CURRENT FMGS.—On or after
July 1, 1986, but before July 1, 1987, in the case of a
foreign medical graduate who—

(I) has served as a resident before July 1, 1986,
and is serving as a resident after that date, but

(II) has not passed the FMGEMS examination
or a previous examination of the Educational
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Commission for Foreign Medical Graduates before
July 1, 1986,
the individual shall be counted as a resident at a rate
equal to one-half of the rate at which the individual
would otherwise be counted.

(E) COUNTING TIME SPENT IN OUTPATIENT SETTINGS.—
Subject to subparagraphs (J) and (K), such rules shall pro-
vide that only time spent in activities relating to patient
care shall be counted and that—

(i) effective for cost reporting periods beginning be-
fore July 1, 2010, all the time;

(i1) effective for cost reporting periods beginning on
or after July 1, 2010, all the time so spent by a resi-
dent shall be counted towards the determination of
full-time equivalency, without regard to the setting in
which the activities are performed, if a hospital incurs
the costs of the stipends and fringe benefits of the
resident during the time the resident spends in that
setting. If more than one hospital incurs these costs,
either directly or through a third party, such hospitals
shall count a proportional share of the time, as deter-
mined by written agreement between the hospitals,
that a resident spends training in that setting.

so spent by a resident under an approved medical resi-
dency training program shall be counted towards the de-
termination of full-time equivalency, without regard to the
setting in which the activities are performed, if the hos-
pital incurs all, or substantially all, of the costs for the
training program in that setting.

Any hospital claiming under this subparagraph for time
spent in a nonprovider setting shall maintain and make
available to the Secretary records regarding the amount of
such time and such amount in comparison with amounts
of such time in such base year as the Secretary shall speci-

y.
(F) LIMITATION ON NUMBER OF RESIDENTS IN ALLOPATHIC
AND OSTEOPATHIC MEDICINE.—

(i) IN GENERAL.—Such rules shall provide that for
purposes of a cost reporting period beginning on or
after October 1, 1997, subject to paragraphs (7) and
(8), the total number of full-time equivalent residents
before application of weighting factors (as determined
under this paragraph) with respect to a hospital’s ap-
proved medical residency training program in the
fields of allopathic medicine and osteopathic medicine
may not exceed the number (or, 130 percent of such
number in the case of a hospital located in a rural
area) of such full-time equivalent residents for the
hospital’s most recent cost reporting period ending on
or before December 31, 1996.

(ii) COUNTING PRIMARY CARE RESIDENTS ON CERTAIN
APPROVED LEAVES OF ABSENCE IN BASE YEAR FTE
COUNT.—

(I) IN GENERAL.—In determining the number of
such full-time equivalent residents for a hospital’s
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most recent cost reporting period ending on or be-
fore December 31, 1996, for purposes of clause (i),
the Secretary shall count an individual to the ex-
tent that the individual would have been counted
as a primary care resident for such period but for
the fact that the individual, as determined by the
Secretary, was on maternity or disability leave or
a similar approved leave of absence.

(II) LIMITATION TO 3 FTE RESIDENTS FOR ANY
HOSPITAL.—The total number of individuals count-
ed under subclause (I) for a hospital may not ex-
ceed 3 full-time equivalent residents.

(G) COUNTING INTERNS AND RESIDENTS FOR FY 1998 AND
SUBSEQUENT YEARS.—

(i) IN GENERAL.—For cost reporting periods begin-
ning during fiscal years beginning on or after October
1, 1997, subject to the limit described in subparagraph
(F), the total number of full-time equivalent residents
for determining a hospital’s graduate medical edu-
cation payment shall equal the average of the actual
full-time equivalent resident counts for the cost report-
iI(llg period and the preceding two cost reporting peri-
ods.

(i1) ADJUSTMENT FOR SHORT PERIODS.—If any cost re-
porting period beginning on or after October 1, 1997,
is not equal to twelve months, the Secretary shall
make appropriate modifications to ensure that the av-
erage full-time equivalent resident counts pursuant to
clause (i) are based on the equivalent of full twelve-
month cost reporting periods.

(iii) TRANSITION RULE FOR 1998.—In the case of a
hospital’s first cost reporting period beginning on or
after October 1, 1997, clause (i) shall be applied by
using the average for such period and the preceding
cost reporting period.

(H) SPECIAL RULES FOR APPLICATION OF SUBPARAGRAPHS
(F) AND (G).—

(i) NEW FACILITIES.—The Secretary shall, consistent
with the principles of subparagraphs (F) and (G) and
subject to paragraphs (7) and (8), prescribe rules for
the application of such subparagraphs in the case of
medical residency training programs established on or
after January 1, 1995. In promulgating such rules for
purposes of subparagraph (F), the Secretary shall give
special consideration to facilities that meet the needs
of underserved rural areas.

(ii)) AGGREGATION.—The Secretary may prescribe
rules which allow institutions which are members of
the same affiliated group (as defined by the Secretary)
to elect to apply the limitation of subparagraph (F) on
an aggregate basis.

(ii1) DATA COLLECTION.—The Secretary may require
any entity that operates a medical residency training
program and to which subparagraphs (F) and (G)
apply to submit to the Secretary such additional infor-
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mation as the Secretary considers necessary to carry
out such subparagraphs.

(iv) NONRURAL HOSPITALS OPERATING TRAINING PRO-
GRAMS IN RURAL AREAS.—In the case of a hospital that
is not located in a rural area but establishes sepa-
rately accredited approved medical residency training
programs (or rural tracks) in an rural area or has an
accredited training program with an integrated rural
track, the Secretary shall adjust the limitation under
subparagraph (F) in an appropriate manner insofar as
it applies to such programs in such rural areas in
order to encourage the training of physicians in rural
areas.

(v) SPECIAL PROVIDER AGREEMENT.—If an entity en-
ters into a provider agreement pursuant to section
1866(a) to provide hospital services on the same phys-
ical site previously used by Medicare Provider No. 05—
0578—

(I) the limitation on the number of total full
time equivalent residents under subparagraph (F)
and clauses (v) and (vi)(I) of subsection (d)(5)(B)
applicable to such provider shall be equal to the
limitation applicable under such provisions to Pro-
vider No. 05-0578 for its cost reporting period
ending on June 30, 2006; and

(IT) the provisions of subparagraph (G) and sub-
section (d)(5)(B)(vi)(II) shall not be applicable to
such provider for the first three cost reporting
years in which such provider trains residents
under any approved medical residency training
program.

(vi) REDISTRIBUTION OF RESIDENCY SLOTS AFTER A
HOSPITAL CLOSES.—

(I) IN GENERAL.—Subject to the succeeding pro-
visions of this clause, the Secretary shall, by regu-
lation, establish a process under which, in the
case where a hospital (other than a hospital de-
scribed in clause (v)) with an approved medical
residency program closes on or after a date that is
2 years before the date of enactment of this
clause, the Secretary shall increase the otherwise
applicable resident limit under this paragraph for
other hospitals in accordance with this clause.

(II) PRIORITY FOR HOSPITALS IN CERTAIN
AREAS.—Subject to the succeeding provisions of
this clause, in determining for which hospitals the
increase in the otherwise applicable resident limit
is provided under such process, the Secretary
shall distribute the increase to hospitals in the fol-
lowing priority order (with preference given with-
in each category to hospitals that are members of
the same affiliated group (as defined by the Sec-
retary under clause (ii)) as the closed hospital):

(aa) First, to hospitals located in the same
core-based statistical area as, or a core-based
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statistical area contiguous to, the hospital
that closed.

(bb) Second, to hospitals located in the
same State as the hospital that closed.

(cc) Third, to hospitals located in the same
region of the country as the hospital that
closed.

(dd) Fourth, only if the Secretary is not able
to distribute the increase to hospitals de-
scribed in item (cc), to qualifying hospitals in
accordance with the provisions of paragraph
(8).

(IIT) REQUIREMENT HOSPITAL LIKELY TO FILL PO-
SITION WITHIN CERTAIN TIME PERIOD.—The Sec-
retary may only increase the otherwise applicable
resident limit of a hospital under such process if
the Secretary determines the hospital has dem-
onstrated a likelihood of filling the positions made
available under this clause within 3 years.

(IV) LiMmITATION.—The aggregate number of in-
creases in the otherwise applicable resident limits
for hospitals under this clause shall be equal to
the number of resident positions in the approved
medical residency programs that closed on or after
the date described in subclause ().

(V) ADMINISTRATION.—Chapter 35 of title 44,
United States Code, shall not apply to the imple-
mentation of this clause.

(J) TREATMENT OF CERTAIN NONPROVIDER AND DIDACTIC
ACTIVITIES.—Such rules shall provide that all time spent
by an intern or resident in an approved medical residency
training program in a nonprovider setting that is primarily
engaged in furnishing patient care (as defined in para-
graph (5)(K)) in non-patient care activities, such as didac-
tic conferences and seminars, but not including research
not associated with the treatment or diagnosis of a par-
ticular patient, as such time and activities are defined by
the Secretary, shall be counted toward the determination
of full-time equivalency.

(K) TREATMENT OF CERTAIN OTHER ACTIVITIES.—In deter-
mining the hospital’s number of full-time equivalent resi-
dents for purposes of this subsection, all the time that is
spent by an intern or resident in an approved medical resi-
dency training program on vacation, sick leave, or other
approved leave, as such time is defined by the Secretary,
and that does not prolong the total time the resident is
participating in the approved program beyond the normal
duration of the program shall be counted toward the deter-
mination of full-time equivalency.

(5) DEFINITIONS AND SPECIAL RULES.—As used in this sub-
section:

(A) APPROVED MEDICAL RESIDENCY TRAINING PROGRAM.—
The term “approved medical residency training program”
means a residency or other postgraduate medical training
program participation in which may be counted toward
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certification in a specialty or subspecialty and includes for-
mal postgraduate training programs in geriatric medicine
approved by the Secretary.

(B) CONSUMER PRICE INDEX.—The term “consumer price
index” refers to the Consumer Price Index for All Urban
Consumers (United States city average), as published by
the Secretary of Commerce.

(C) DIRECT GRADUATE MEDICAL EDUCATION COSTS.—The
term “direct graduate medical education costs” means di-
rect costs of approved educational activities for approved
medical residency training programs.

(D) FOREIGN MEDICAL GRADUATE.—The term “foreign
n%edical graduate” means a resident who is not a graduate
0 —

(i) a school of medicine accredited by the Liaison
Committee on Medical Education of the American
Medical Association and the Association of American
Medical Colleges (or approved by such Committee as
meeting the standards necessary for such accredita-
tion),

(i1) a school of osteopathy accredited by the Amer-
ican Osteopathic Association, or approved by such As-
sociation as meeting the standards necessary for such
accreditation, or

(ii1) a school of dentistry or podiatry which is accred-
ited (or meets the standards for accreditation) by an
organization recognized by the Secretary for such pur-
pose.

(E) FMGEMS EXAMINATION.—The term “FMGEMS ex-
amination” means parts I and II of the Foreign Medical
Graduate Examination in the Medical Sciences or any suc-
cessor examination recognized by the Secretary for this
purpose.

(F) INITIAL RESIDENCY PERIOD.—The term “initial resi-
dency period” means the period of board eligibility, except
that—

(i) except as provided in clause (ii), in no case shall
the initial period of residency exceed an aggregate pe-
riod of formal training of more than five years for any
individual, and

(ii) a period, of not more than two years, during
which an individual is in a geriatric residency or fel-
lowship program or a preventive medicine residency or
fellowship program which meets such criteria as the
Secretary may establish, shall be treated as part of
the initial residency period, but shall not be counted
against any limitation on the initial residency period.

Subject to subparagraph (G)(v), the initial residency period
shall be determined, with respect to a resident, as of the
time the resident enters the residency training program.

(G) PERIOD OF BOARD ELIGIBILITY.—

(i) GENERAL RULE.—Subject to clauses (ii), (iii), (iv),
and (v), the term “period of board eligibility” means,
for a resident, the minimum number of years of formal
training necessary to satisfy the requirements for ini-
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tial board eligibility in the particular specialty for
which the resident is training.

(i1) APPLICATION OF 1985—1986 DIRECTORY.—Except as
provided in clause (iii), the period of board eligibility
shall be such period specified in the 1985-1986 Direc-
tory of Residency Training Programs published by the
Accreditation Council on Graduate Medical Education.

(iii) CHANGES IN PERIOD OF BOARD ELIGIBILITY.—On
or after July 1, 1989, if the Accreditation Council on
Graduate Medical Education, in its Directory of Resi-
dency Training Programs—

(I) increases the minimum number of years of
formal training necessary to satisfy the require-
ments for a specialty, above the period specified in
its 1985-1986 Directory, the Secretary may in-
crease the period of board eligibility for that spe-
cialty, but not to exceed the period of board eligi-
bility specified in that later Directory, or

(IT) decreases the minimum number of years of
formal training necessary to satisfy the require-
ments for a specialty, below the period specified in
its 1985-1986 Directory, the Secretary may de-
crease the period of board eligibility for that spe-
cialty, but not below the period of board eligibility
specified in that later Directory.

(iv) SPECIAL RULE FOR CERTAIN PRIMARY CARE COM-
BINED RESIDENCY PROGRAMS.—(I) In the case of a resi-
dent enrolled in a combined medical residency training
program in which all of the individual programs (that
are combined) are for training a primary care resident
(as defined in subparagraph (H)), the period of board
eligibility shall be the minimum number of years of
formal training required to satisfy the requirements
for initial board eligibility in the longest of the indi-
vidual programs plus one additional year.

(II) A resident enrolled in a combined medical resi-
dency training program that includes an obstetrics
and gynecology program shall qualify for the period of
board eligibility under subclause (I) if the other pro-
grams such resident combines with such obstetrics
and gynecology program are for training a primary
care resident.

(v) CHILD NEUROLOGY TRAINING PROGRAMS.—In the
case of a resident enrolled in a child neurology resi-
dency training program, the period of board eligibility
and the initial residency period shall be the period of
board eligibility for pediatrics plus 2 years.

(H) PRIMARY CARE RESIDENT.—The term “primary care
resident” means a resident enrolled in an approved med-
ical residency training program in family medicine, gen-
eral internal medicine, general pediatrics, preventive medi-
cine, geriatric medicine, or osteopathic general practice.

(I) RESIDENT.—The term “resident” includes an intern or
other participant in an approved medical residency train-
ing program.
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(J) ADJUSTMENTS FOR CERTAIN FAMILY PRACTICE RESI-
DENCY PROGRAMS.—

(i) IN GENERAL.—In the case of an approved medical
residency training program (meeting the requirements
of clause (ii)) of a hospital which received funds from
the United States, a State, or a political subdivision of
a State or an instrumentality of such a State or polit-
ical subdivision (other than payments under this title
or a State plan under title XIX) for the program dur-
ing the cost reporting period that began during fiscal
year 1984, the Secretary shall—

(I) provide for an average amount under para-
graph (2)(A) that takes into account the Sec-
retary’s estimate of the amount that would have
been recognized as reasonable under this title if
the hospital had not received such funds, and

(IT) reduce the payment amount otherwise pro-
vided under this subsection in an amount equal to
the proportion of such program funds received
during the cost reporting period involved that is
allocable to this title.

(ii) ADDITIONAL REQUIREMENTS.—A hospital’s ap-
proved medical residency program meets the require-
ments of this clause if—

(I) the program is limited to training for family
and community medicine;

(IT) the program is the only approved medical
residency program of the hospital; and

(ITI) the average amount determined under
paragraph (2)(A) for the hospital (as determined
without regard to the increase in such amount de-
scribed in clause (i)(I)) does not exceed $10,000.

(K) NONPROVIDER SETTING THAT IS PRIMARILY ENGAGED
IN FURNISHING PATIENT CARE.—The term “nonprovider set-
ting that is primarily engaged in furnishing patient care”
means a nonprovider setting in which the primary activity
is the care and treatment of patients, as defined by the
Secretary.

(6) INCENTIVE PAYMENT UNDER PLANS FOR VOLUNTARY RE-
DUCTION IN NUMBER OF RESIDENTS.—

(A) IN GENERAL.—In the case of a voluntary residency
reduction plan for which an application is approved under
subparagraph (B), subject to subparagraph (F), each hos-
pital which is part of the qualifying entity submitting the
plan shall be paid an applicable hold harmless percentage
(as specified in subparagraph (E)) of the sum of—

(i) the amount (if any) by which—

(I) the amount of payment which would have
been made under this subsection if there had been
a 5-percent reduction in the number of full-time
equivalent residents in the approved medical edu-
cation training programs of the hospital as of
June 30, 1997, exceeds

(IT) the amount of payment which is made
under this subsection, taking into account the re-
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duction in such number effected under the reduc-
tion plan; and

(i1) the amount of the reduction in payment under
subsection (d)(5)(B) for the hospital that is attrib-
utable to the reduction in number of residents effected
under the plan below 95 percent of the number of full-
time equivalent residents in such programs of the hos-
pital as of June 30, 1997.

The determination of the amounts under clauses (i) and (ii)
for any year shall be made on the basis of the provisions
of this title in effect on the application deadline date for
the first calendar year to which the reduction plan applies.

(B) APPROVAL OF PLAN APPLICATIONS.—The Secretary
may not approve the application of an qualifying entity un-
less—

(i) the application is submitted in a form and man-
ner specified by the Secretary and by not later than
November 1, 1999,

(ii) the application provides for the operation of a
plan for the reduction in the number of full-time
equivalent residents in the approved medical residency
training programs of the entity consistent with the re-
quirements of subparagraph (D);

(iii) the entity elects in the application the period of
residency training years (not greater than 5) over
which the reduction will occur;

(iv) the entity will not reduce the proportion of its
residents in primary care (to the total number of resi-
dents) below such proportion as in effect as of the ap-
plicable time described in subparagraph (D)(v); and

(v) the Secretary determines that the application
and the entity and such plan meet such other require-
ments as the Secretary specifies in regulations.

(C) QUALIFYING ENTITY.—For purposes of this para-
graph, any of the following may be a qualifying entity:

(i) Individual hospitals operating one or more ap-
proved medical residency training programs.

(ii)) Two or more hospitals that operate such pro-
grams and apply for treatment under this paragraph
as a single qualifying entity.

(iii) A qualifying consortium (as described in section
4628 of the Balanced Budget Act of 1997).

(D) RESIDENCY REDUCTION REQUIREMENTS.—

(i) INDIVIDUAL HOSPITAL APPLICANTS.—In the case of
a qualifying entity described in subparagraph (C)(),
the number of full-time equivalent residents in all the
approved medical residency training programs oper-
ftted by or through the entity shall be reduced as fol-
ows:

(I) If the base number of residents exceeds 750
residents, by a number equal to at least 20 per-
cent of such base number.

(IT) Subject to subclause (IV), if the base num-
ber of residents exceeds 600 but is less than 750
residents, by 150 residents.
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(III) Subject to subclause (IV), if the base num-
ber of residents does not exceed 600 residents, by
a number equal to at least 25 percent of such base
number.

(IV) In the case of a qualifying entity which is
described in clause (v) and which elects treatment
under this subclause, by a number equal to at
least 20 percent of the base number.

(i) JOINT APPLICANTS.—In the case of a qualifying
entity described in subparagraph (C)(ii), the number of
full-time equivalent residents in the aggregate for all
the approved medical residency training programs op-
erated by or through the entity shall be reduced as fol-
lows:

(I) Subject to subclause (II), by a number equal
to at least 25 percent of the base number.

(IT) In the case of such a qualifying entity which
is described in clause (v) and which elects treat-
ment under this subclause, by a number equal to
at least 20 percent of the base number.

(iii) CONSORTIA.—In the case of a qualifying entity
described in subparagraph (C)(iii), the number of full-
time equivalent residents in the aggregate for all the
approved medical residency training programs oper-
ated by or through the entity shall be reduced by a
number equal to at least 20 percent of the base num-
ber.

(iv) MANNER OF REDUCTION.—The reductions speci-
fied under the preceding provisions of this subpara-
graph for a qualifying entity shall be below the base
number of residents for that entity and shall be fully
effective not later than the 5th residency training year
in which the application under subparagraph (B) is ef-
fective.

(v) ENTITIES PROVIDING ASSURANCE OF INCREASE IN
PRIMARY CARE RESIDENTS.—An entity is described in
this clause if—

(I) the base number of residents for the entity
is less than 750 or the entity is described in sub-
paragraph (C)(ii); and

(II) the entity represents in its application
under subparagraph (B) that it will increase the
number of full-time equivalent residents in pri-
mary care by at least 20 percent (from such num-
ber included in the base number of residents) by
not later than the 5th residency training year in
which the application under subparagraph (B) is
effective.

If a qualifying entity fails to comply with the represen-
tation described in subclause (II) by the end of such
5th residency training year, the entity shall be subject
to repayment of all amounts paid under this para-
graph, in accordance with procedures established to
carry out subparagraph (F).
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(vi) BASE NUMBER OF RESIDENTS DEFINED.—For pur-
poses of this paragraph, the term “base number of
residents” means, with respect to a qualifying entity
(or its participating hospitals) operating approved
medical residency training programs, the number of
full-time equivalent residents in such programs (before
application of weighting factors) of the entity as of the
most recent residency training year ending before
June 30, 1997, or, if less, for any subsequent residency
training year that ends before the date the entity
makes application under this paragraph.

(E) APPLICABLE HOLD HARMLESS PERCENTAGE.—For pur-
poses of subparagraph (A), the “applicable hold harmless
percentage” for the—

(i) first and second residency training years in which
the reduction plan is in effect, 100 percent,

(ii) third such year, 75 percent,

(iii) fourth such year, 50 percent, and

(iv) fifth such year, 25 percent.

(F) PENALTY FOR NONCOMPLIANCE.—

(i) IN GENERAL.—No payment may be made under
this paragraph to a hospital for a residency training
year if the hospital has failed to reduce the number of
full-time equivalent residents (in the manner required
under subparagraph (D)) to the number agreed to by
the Secretary and the qualifying entity in approving
the application under this paragraph with respect to
such year.

(ii)) INCREASE IN NUMBER OF RESIDENTS IN SUBSE-
QUENT YEARS.—If payments are made under this para-
graph to a hospital, and if the hospital increases the
number of full-time equivalent residents above the
number of such residents permitted under the reduc-
tion plan as of the completion of the plan, then, as
specified by the Secretary, the entity is liable for re-
payment to the Secretary of the total amounts paid
under this paragraph to the entity.

(G) TREATMENT OF ROTATING RESIDENTS.—In applying
this paragraph, the Secretary shall establish rules regard-
ing the counting of residents who are assigned to institu-
tions the medical residency training programs in which are
not covered under approved applications under this para-
graph.

(7) REDISTRIBUTION OF UNUSED RESIDENT POSITIONS.—

(A) REDUCTION IN LIMIT BASED ON UNUSED POSITIONS.—

(i) PROGRAMS SUBJECT TO REDUCTION.—

(I) IN GENERAL.—Except as provided in sub-
clause (II), if a hospital’s reference resident level
(specified in clause (ii)) is less than the otherwise
applicable resident limit (as defined in subpara-
graph (C)(i1)), effective for portions of cost report-
ing periods occurring on or after July 1, 2005, the
otherwise applicable resident limit shall be re-
duced by 75 percent of the difference between
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such otherwise applicable resident limit and such
reference resident level.

(II) EXCEPTION FOR SMALL RURAL HOSPITALS.—
This subparagraph shall not apply to a hospital
located in a rural area (as defined in subsection
(d)(2)(D)(ii)) with fewer than 250 acute care inpa-
tient beds.

(ii) REFERENCE RESIDENT LEVEL.—

(I) IN GENERAL.—Except as otherwise provided
in subclauses (II) and (III), the reference resident
level specified in this clause for a hospital is the
resident level for the most recent cost reporting
period of the hospital ending on or before Sep-
tember 30, 2002, for which a cost report has been
settled (or, if not, submitted (subject to audit)), as
determined by the Secretary.

(IT) USE OF MOST RECENT ACCOUNTING PERIOD
TO RECOGNIZE EXPANSION OF EXISTING PRO-
GRAMS.—If a hospital submits a timely request to
increase its resident level due to an expansion of
an existing residency training program that is not
reflected on the most recent settled cost report,
after audit and subject to the discretion of the
Secretary, the reference resident level for such
hospital is the resident level for the cost reporting
period that includes July 1, 2003, as determined
by the Secretary.

(III) EXPANSIONS UNDER NEWLY APPROVED PRO-
GRAMS.—Upon the timely request of a hospital,
the Secretary shall adjust the reference resident
level specified under subclause (I) or (II) to in-
clude the number of medical residents that were
approved in an application for a medical residency
training program that was approved by an appro-
priate accrediting organization (as determined by
the Secretary) before January 1, 2002, but which
was not in operation during the cost reporting pe-
riod used under subclause (I) or (II), as the case
may be, as determined by the Secretary.

(iii) AFFILIATION.—The provisions of clause (i) shall
be applied to hospitals which are members of the same
affiliated group (as defined by the Secretary under
paragraph (4)(H)(i1)) as of July 1, 2003.

(B) REDISTRIBUTION.—

(i) IN GENERAL.—The Secretary is authorized to in-
crease the otherwise applicable resident limit for each
qualifying hospital that submits a timely application
under this subparagraph by such number as the Sec-
retary may approve for portions of cost reporting peri-
ods occurring on or after July 1, 2005. The aggregate
number of increases in the otherwise applicable resi-
dent limits under this subparagraph may not exceed
the Secretary’s estimate of the aggregate reduction in
such limits attributable to subparagraph (A).
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(ii) CONSIDERATIONS IN REDISTRIBUTION.—In deter-
mining for which hospitals the increase in the other-
wise applicable resident limit is provided under clause
(i), the Secretary shall take into account the dem-
onstrated likelihood of the hospital filling the positions
within the first 3 cost reporting periods beginning on
or after July 1, 2005, made available under this sub-
paragraph, as determined by the Secretary.

(iii) PRIORITY FOR RURAL AND SMALL URBAN AREAS.—
In determining for which hospitals and residency
training programs an increase in the otherwise appli-
cable resident limit is provided under clause (i), the
Secretary shall distribute the increase to programs of
hospitals located in the following priority order:

(I) First, to hospitals located in rural areas (as
defined in subsection (d)(2)(D)(11)).

(IT) Second, to hospitals located in urban areas
that are not large urban areas (as defined for pur-
poses of subsection (d)).

(ITT) Third, to other hospitals in a State if the
residency training program involved is in a spe-
cialty for which there are not other residency
training programs in the State.

Increases of residency limits within the same priority
category under this clause shall be determined by the
Secretary.

(1v) LIMITATION.—In no case shall more than 25 full-
time equivalent additional residency positions be made
available under this subparagraph with respect to any
hospital.

(v) APPLICATION OF LOCALITY ADJUSTED NATIONAL
AVERAGE PER RESIDENT AMOUNT.—With respect to ad-
ditional residency positions in a hospital attributable
to the increase provided under this subparagraph, not-
withstanding any other provision of this subsection,
the approved FTE resident amount is deemed to be
equal to the locality adjusted national average per
resident amount computed under paragraph (4)(E) for
that hospital.

(vi) CONSTRUCTION.—Nothing in this subparagraph
shall be construed as permitting the redistribution of
reductions in residency positions attributable to vol-
untary reduction programs under paragraph (6), under
a demonstration project approved as of October 31,
2003, under the authority of section 402 of Public Law
90-248, or as affecting the ability of a hospital to es-
tablish new medical residency training programs
under paragraph (4)(H).

(C) RESIDENT LEVEL AND LIMIT DEFINED.—In this para-
graph:

(i) RESIDENT LEVEL.—The term “resident level”
means, with respect to a hospital, the total number of
full-time equivalent residents, before the application of
weighting factors (as determined under paragraph (4)),
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in the fields of allopathic and osteopathic medicine for
the hospital.

(ii) OTHERWISE APPLICABLE RESIDENT LIMIT.—The
term “otherwise applicable resident limit” means, with
respect to a hospital, the limit otherwise applicable
under subparagraphs (F)(i) and (H) of paragraph (4)
on the resident level for the hospital determined with-
out regard to this paragraph.

(D) ADJUSTMENT BASED ON SETTLED COST REPORT.—In
the case of a hospital with a dual accredited osteopathic
and allopathic family practice program for which—

(i) the otherwise applicable resident limit was re-
duced under subparagraph (A)(i)(I); and

(i1) such reduction was based on a reference resident
level that was determined using a cost report and
where a revised or corrected notice of program reim-
bursement was issued for such cost report between
September 1, 2006 and September 15, 2006, whether
as a result of an appeal or otherwise, and the ref-
erence resident level under such settled cost report is
higher than the level used for the reduction under
subparagraph (A)G)(D);

the Secretary shall apply subparagraph (A)G)(I) using the
higher resident reference level and make any necessary
adjustments to such reduction. Any such necessary adjust-
ments shall be effective for portions of cost reporting peri-
ods occurring on or after July 1, 2005.

(E) JupiciAL REVIEW.—There shall be no administrative
or judicial review under section 1869, 1878, or otherwise,
with respect to determinations made under this this para-
graph, paragraph (8), or paragraph (4)(H)(vi).

(8) DISTRIBUTION OF ADDITIONAL RESIDENCY POSITIONS.—

(A) REDUCTIONS IN LIMIT BASED ON UNUSED POSITIONS.—

(i) IN GENERAL.—Except as provided in clause (ii), if
a hospital’s reference resident level (as defined in sub-
paragraph (H)(i)) is less than the otherwise applicable
resident limit (as defined in subparagraph (H)(ii)), ef-
fective for portions of cost reporting periods occurring
on or after July 1, 2011, the otherwise applicable resi-
dent limit shall be reduced by 65 percent of the dif-
ference between such otherwise applicable resident
limit and such reference resident level.

(i) EXCEPTIONS.—This subparagraph shall not apply
to—

(I) a hospital located in a rural area (as defined
in subsection (d)(2)(D)(ii)) with fewer than 250
acute care inpatient beds;

(IT) a hospital that was part of a qualifying enti-
ty which had a voluntary residency reduction plan
approved under paragraph (6)(B) or under the au-
thority of section 402 of Public Law 90-248, if the
hospital demonstrates to the Secretary that it has
a specified plan in place for filling the unused po-
sitions by not later than 2 years after the date of
enactment of this paragraph; or
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(IIT) a hospital described in paragraph (4)(H)(v).

(B) DISTRIBUTION.—

(i) IN GENERAL.—The Secretary shall increase the
otherwise applicable resident limit for each qualifying
hospital that submits an application under this sub-
paragraph by such number as the Secretary may ap-
prove for portions of cost reporting periods occurring
on or after July 1, 2011. The aggregate number of in-
creases in the otherwise applicable resident limit
under this subparagraph shall be equal to the aggre-
gate reduction in such limits attributable to subpara-
graph (A) (as estimated by the Secretary).

(i1)) REQUIREMENTS.—Subject to clause (iii), a hos-
pital that receives an increase in the otherwise appli-
cable resident limit under this subparagraph shall en-
sure, during the 5-year period beginning on the date
of such increase, that—

(I) the number of full-time equivalent primary
care residents, as defined in paragraph (5)(H) (as
determined by the Secretary), excluding any addi-
tional positions under subclause (II), is not less
than the average number of full-time equivalent
primary care residents (as so determined) during
the 3 most recent cost reporting periods ending
prior to the date of enactment of this paragraph;
and

(IT) not less than 75 percent of the positions at-
tributable to such increase are in a primary care
or general surgery residency (as determined by
the Secretary).

The Secretary may determine whether a hospital has
met the requirements under this clause during such 5-
year period in such manner and at such time as the
Secretary determines appropriate, including at the end
of such 5-year period.

(iii) REDISTRIBUTION OF POSITIONS IF HOSPITAL NO
LONGER MEETS CERTAIN REQUIREMENTS.—In the case
where the Secretary determines that a hospital de-
scribed in clause (i1) does not meet either of the re-
quirements under subclause (I) or (II) of such clause,
the Secretary shall—

(I) reduce the otherwise applicable resident
limit of the hospital by the amount by which such
limit was increased under this paragraph; and

(IT) provide for the distribution of positions at-
tributable to such reduction in accordance with
the requirements of this paragraph.

(C) CONSIDERATIONS IN REDISTRIBUTION.—In deter-
mining for which hospitals the increase in the otherwise
applicable resident limit is provided under subparagraph
(B), the Secretary shall take into account—

(i) the demonstration likelihood of the hospital fill-
ing the positions made available under this paragraph
within the first 3 cost reporting periods beginning on
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or after July 1, 2011, as determined by the Secretary;
and

(ii)) whether the hospital has an accredited rural
training track (as described in paragraph (4)(H)(iv)).

(D) PRIORITY FOR CERTAIN AREAS.—In determining for
which hospitals the increase in the otherwise applicable
resident limit is provided under subparagraph (B), subject
to subparagraph (E), the Secretary shall distribute the in-
crease to hospitals based on the following factors:

(i) Whether the hospital is located in a State with a
resident-to-population ratio in the lowest quartile (as
determined by the Secretary).

(i1)) Whether the hospital is located in a State, a ter-
ritory of the United States, or the District of Columbia
that is among the top 10 States, territories, or Dis-
tricts in terms of the ratio of—

(I) the total population of the State, territory, or
District living in an area designated (under such
section 332(a)(1)(A)) as a health professional
shortage area (as of the date of enactment of this
paragraph); to

(IT) the total population of the State, territory,
or District (as determined by the Secretary based
on the most recent available population data pub-
lished by the Bureau of the Census).

(iii) Whether the hospital is located in a rural area
(as defined in subsection (d)(2)(D)(i1)).

(E) RESERVATION OF POSITIONS FOR CERTAIN HOS-
PITALS.—

(i) IN GENERAL.—Subject to clause (ii), the Secretary
shall reserve the positions available for distribution
under this paragraph as follows:

(I) 70 percent of such positions for distribution
to hospitals described in clause (i) of subpara-
graph (D).

(IT) 30 percent of such positions for distribution
to hospitals described in clause (ii) and (iii) of
such subparagraph.

(ii) EXCEPTION IF POSITIONS NOT REDISTRIBUTED BY
JULY 1, 2011.—In the case where the Secretary does not
distribute positions to hospitals in accordance with
clause (i) by July 1, 2011, the Secretary shall dis-
tribute such positions to other hospitals in accordance
with the considerations described in subparagraph (C)
and the priority described in subparagraph (D).

(F) LIMITATION.—A hospital may not receive more than
75 full-time equivalent additional residency positions
under this paragraph.

(G) APPLICATION OF PER RESIDENT AMOUNTS FOR PRI-
MARY CARE AND NONPRIMARY CARE.—With respect to addi-
tional residency positions in a hospital attributable to the
increase provided under this paragraph, the approved FTE
per resident amounts are deemed to be equal to the hos-
pital per resident amounts for primary care and nonpri-
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mary care computed under paragraph (2)(D) for that hos-
pital.

(H) DEFINITIONS.—In this paragraph:

(i) REFERENCE RESIDENT LEVEL.—The term “ref-
erence resident level” means, with respect to a hos-
pital, the highest resident level for any of the 3 most
recent cost reporting periods (ending before the date of
the enactment of this paragraph) of the hospital for
which a cost report has been settled (or, if not, sub-
mitted (subject to audit)), as determined by the Sec-
retary.

(i1) RESIDENT LEVEL.—The term “resident level” has
the meaning given such term in paragraph (7)(C)(i).

(iii) OTHERWISE APPLICABLE RESIDENT LIMIT.—The
term “otherwise applicable resident limit” means, with
respect to a hospital, the limit otherwise applicable
under subparagraphs (F)i) and (H) of paragraph (4)
on the resident level for the hospital determined with-
out regard to this paragraph but taking into account
paragraph (7)(A).

(I) AFFILIATION.—The provisions of this paragraph shall
be applied to hospitals which are members of the same af-
filiated group (as defined by the Secretary under para-
graph (4)(H)(i1)) and the reference resident level for each
such hospital shall be the reference resident level with re-
spect to the cost reporting period that results in the small-
est difference between the reference resident level and the
otherwise applicable resident limit.

(i) AVOIDING DUPLICATIVE PAYMENTS TO HOSPITALS PARTICI-
PATING IN RURAL DEMONSTRATION PROGRAMS.—The Secretary shall
reduce any payment amounts otherwise determined under this sec-
tion to the extent necessary to avoid duplication of any payment
made under section 4005(e) of the Omnibus Budget Reconciliation
Act of 1987.

(j) PROSPECTIVE PAYMENT FOR INPATIENT REHABILITATION SERV-
ICES.—

(1) PAYMENT DURING TRANSITION PERIOD.—

(A) IN GENERAL.—Notwithstanding section 1814(b), but
subject to the provisions of section 1813, the amount of the
payment with respect to the operating and capital costs of
inpatient hospital services of a rehabilitation hospital or a
rehabilitation unit (in this subsection referred to as a “re-
habilitation facility”), other than a facility making an elec-
tion under subparagraph (F) in a cost reporting period be-
ginning on or after October 1, 2000, and before October 1,
2002, is equal to the sum of—

(i) the TEFRA percentage (as defined in subpara-
graph (C)) of the amount that would have been paid
under part A with respect to such costs if this sub-
section did not apply, and

(ii) the prospective payment percentage (as defined
in subparagraph (C)) of the product of (I) the per unit
payment rate established under this subsection for the
fiscal year in which the payment unit of service oc-
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curs, and (IT) the number of such payment units occur-
ring in the cost reporting period.

(B) FULLY IMPLEMENTED SYSTEM.—Notwithstanding sec-
tion 1814(b), but subject to the provisions of section 1813,
the amount of the payment with respect to the operating
and capital costs of inpatient hospital services of a reha-
bilitation facility for a payment unit in a cost reporting pe-
riod beginning on or after October 1, 2002, or, in the case
of a facility making an election under subparagraph (F),
for any cost reporting period described in such subpara-
graph, is equal to the per unit payment rate established
under this subsection for the fiscal year in which the pay-
ment unit of service occurs.

(C) TEFRA AND PROSPECTIVE PAYMENT PERCENTAGES
SPECIFIED.—For purposes of subparagraph (A), for a cost
reporting period beginning—

(i) on or after October 1, 2000, and before October
1, 2001, the “TEFRA percentage” is 66%5 percent and
thed “prospective payment percentage” is 33%5 percent;
an

(i1) on or after October 1, 2001, and before October
1, 2002, the “TEFRA percentage” is 335 percent and
the “prospective payment percentage” is 66%5 percent.

(D) PAYMENT UNIT.—For purposes of this subsection, the
term “payment unit” means a discharge.

(E) CONSTRUCTION RELATING TO TRANSFER AUTHORITY.—
Nothing in this subsection shall be construed as pre-
venting the Secretary from providing for an adjustment to
payments to take into account the early transfer of a pa-
tient from a rehabilitation facility to another site of care.

(F) ELECTION TO APPLY FULL PROSPECTIVE PAYMENT SYS-
TEM.—A rehabilitation facility may elect, not later than 30
days before its first cost reporting period for which the
payment methodology under this subsection applies to the
facility, to have payment made to the facility under this
subsection under the provisions of subparagraph (B) (rath-
er than subparagraph (A)) for each cost reporting period to
which such payment methodology applies.

(2) PATIENT CASE MIX GROUPS.—

(A) ESTABLISHMENT.—The Secretary shall establish—

(i) classes of patient discharges of rehabilitation fa-
cilities by functional-related groups (each in this sub-
section referred to as a “case mix group”), based on
impairment, age, comorbidities, and functional capa-
bility of the patient and such other factors as the Sec-
retary deems appropriate to improve the explanatory
power of functional independence measure-function re-
lated groups; and

(i) a method of classifying specific patients in reha-
bilitation facilities within these groups.

(B) WEIGHTING FACTORS.—For each case mix group the
Secretary shall assign an appropriate weighting which re-
flects the relative facility resources used with respect to
patients classified within that group compared to patients
classified within other groups.
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(C) ADJUSTMENTS FOR CASE MIX.—

(i) IN GENERAL.—The Secretary shall from time to
time adjust the classifications and weighting factors
established under this paragraph as appropriate to re-
flect changes in treatment patterns, technology, case
mix, number of payment units for which payment is
made under this title, and other factors which may af-
fect the relative use of resources. Such adjustments
shall be made in a manner so that changes in aggre-
gate payments under the classification system are a
result of real changes and are not a result of changes
in coding that are unrelated to real changes in case
mix.

(i1) ADJUSTMENT.—Insofar as the Secretary deter-
mines that such adjustments for a previous fiscal year
(or estimates that such adjustments for a future fiscal
year) did (or are likely to) result in a change in aggre-
gate payments under the classification system during
the fiscal year that are a result of changes in the cod-
ing or classification of patients that do not reflect real
changes in case mix, the Secretary shall adjust the per
payment unit payment rate for subsequent years so as
to eliminate the effect of such coding or classification
changes.

(D) DATA COLLECTION.—The Secretary is authorized to
require rehabilitation facilities that provide inpatient hos-
pital services to submit such data as the Secretary deems
necessary to establish and administer the prospective pay-
ment system under this subsection.

(3) PAYMENT RATE.—

(A) IN GENERAL.—The Secretary shall determine a pro-
spective payment rate for each payment unit for which
such rehabilitation facility is entitled to receive payment
under this title. Subject to subparagraph (B), such rate for
payment units occurring during a fiscal year shall be
based on the average payment per payment unit under
this title for inpatient operating and capital costs of reha-
bilitation facilities using the most recent data available (as
estimated by the Secretary as of the date of establishment
of the system) adjusted—

(i) by updating such per-payment-unit amount to the
fiscal year involved by the weighted average of the ap-
plicable percentage increases provided under sub-
section (b)(3)(B)(ii) (for cost reporting periods begin-
ning during the fiscal year) covering the period from
the midpoint of the period for such data through the
midpoint of fiscal year 2000 and by an increase factor
(described in subparagraph (C)) specified by the Sec-
retary for subsequent fiscal years up to the fiscal year
involved;

(i) by reducing such rates by a factor equal to the
proportion of payments under this subsection (as esti-
mated by the Secretary) based on prospective payment
amounts which are additional payments described in
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paragraph (4) (relating to outlier and related pay-
ments);

(ii1) for variations among rehabilitation facilities by
area under paragraph (6);

(iv) by the weighting factors established under para-
graph (2)(B); and

(v) by such other factors as the Secretary determines
are necessary to properly reflect variations in nec-
essary costs of treatment among rehabilitation facili-
ties.

(B) BUDGET NEUTRAL RATES.—The Secretary shall estab-
lish the prospective payment amounts under this sub-
section for payment units during fiscal years 2001 and
2002 at levels such that, in the Secretary’s estimation, the
amount of total payments under this subsection for such
fiscal years (including any payment adjustments pursuant
to paragraphs (4) and (6) but not taking into account any
payment adjustment resulting from an election permitted
under paragraph (1)(F)) shall be equal to 98 percent for
fiscal year 2001 and 100 percent for fiscal year 2002 of the
amount of payments that would have been made under
this title during the fiscal years for operating and capital
costs of rehabilitation facilities had this subsection not
been enacted. In establishing such payment amounts, the
Secretary shall consider the effects of the prospective pay-
ment system established under this subsection on the total
number of payment units from rehabilitation facilities and
other factors described in subparagraph (A).

(C) INCREASE FACTOR.—

(i) IN GENERAL.—For purposes of this subsection for
payment units in each fiscal year (beginning with fis-
cal year 2001), the Secretary shall establish an in-
crease factor subject to clauses (ii) and (iii). Such fac-
tor shall be based on an appropriate percentage in-
crease in a market basket of goods and services com-
prising services for which payment is made under this
subsection, which may be the market basket percent-
age increase described in subsection (b)(3)(B)(iii). The
increase factor to be applied under this subparagraph
for each of fiscal years 2008 and 2009 shall be 0 per-
cent.

(i1) PRODUCTIVITY AND OTHER ADJUSTMENT.—Subject
to clause (iii), after establishing the increase factor de-
scribed in clause (i) for a fiscal year, the Secretary
shall reduce such increase factor—

(I) for fiscal year 2012 and each subsequent fis-
cal year, by the productivity adjustment described
in section 1886(b)(3)(B)(xi)(II); and

(IT) for each of fiscal years 2010 through 2019,
by the other adjustment described in subpara-
graph (D).

The application of this clause may result in the in-
crease factor under this subparagraph being less than
0.0 for a fiscal year, and may result in payment rates
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under this subsection for a fiscal year being less than
such payment rates for the preceding fiscal year.

(iii) SPECIAL RULE FOR FISCAL YEAR 2018.—The in-
crease factor to be applied under this subparagraph
for fiscal year 2018, after the application of clause (ii),
shall be 1 percent.

(D) OTHER ADJUSTMENT.—For purposes of subparagraph
(C)@{i)II), the other adjustment described in this subpara-
graph is—

(i) for each of fiscal years 2010 and 2011, 0.25 per-
centage point;

(i1) for each of fiscal years 2012 and 2013, 0.1 per-
centage point;

(iii) for fiscal year 2014, 0.3 percentage point;

(iv) for each of fiscal years 2015 and 2016, 0.2 per-
centage point; and

(v) for each of fiscal years 2017, 2018, and 2019,
0.75 percentage point.

(4) OUTLIER AND SPECIAL PAYMENTS.—

(A) OUTLIERS.—

(i) IN GENERAL.—The Secretary may provide for an
additional payment to a rehabilitation facility for pa-
tients in a case mix group, based upon the patient
being classified as an outlier based on an unusual
length of stay, costs, or other factors specified by the
Secretary.

(ii) PAYMENT BASED ON MARGINAL COST OF CARE.—
The amount of such additional payment under clause
(i) shall be determined by the Secretary and shall ap-
proximate the marginal cost of care beyond the cutoff
point applicable under clause (i).

(111) ToTAL PAYMENTS.—The total amount of the ad-
ditional payments made under this subparagraph for
payment units in a fiscal year may not exceed 5 per-
cent of the total payments projected or estimated to be
made based on prospective payment rates for payment
units in that year.

(B) ADJUSTMENT.—The Secretary may provide for such
adjustments to the payment amounts under this sub-
section as the Secretary deems appropriate to take into ac-
count the unique circumstances of rehabilitation facilities
located in Alaska and Hawaii.

(5) PUBLICATION.—The Secretary shall provide for publica-
tion in the Federal Register, on or before August 1 before each
fiscal year (beginning with fiscal year 2001), of the classifica-
tion and weighting factors for case mix groups under para-
graph (2) for such fiscal year and a description of the method-
ology and data used in computing the prospective payment
rates under this subsection for that fiscal year.

(6) AREA WAGE ADJUSTMENT.—The Secretary shall adjust the
proportion (as estimated by the Secretary from time to time)
of rehabilitation facilities’ costs which are attributable to
wages and wage-related costs, of the prospective payment rates
computed under paragraph (3) for area differences in wage lev-
els by a factor (established by the Secretary) reflecting the rel-
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ative hospital wage level in the geographic area of the rehabili-
tation facility compared to the national average wage level for
such facilities. Not later than October 1, 2001 (and at least
every 36 months thereafter), the Secretary shall update the
factor under the preceding sentence on the basis of information
available to the Secretary (and updated as appropriate) of the
wages and wage-related costs incurred in furnishing rehabilita-
tion services. Any adjustments or updates made under this
paragraph for a fiscal year shall be made in a manner that
assures that the aggregated payments under this subsection in
the fiscal year are not greater or less than those that would
have been made in the year without such adjustment.
(7) QUALITY REPORTING.—

(A) REDUCTION IN UPDATE FOR FAILURE TO REPORT.—

(i) IN GENERAL.—For purposes of fiscal year 2014
and each subsequent fiscal year, in the case of a reha-
bilitation facility that does not submit data to the Sec-
retary in accordance with subparagraphs (C) and (F)
with respect to such a fiscal year, after determining
the increase factor described in paragraph (3)(C), and
after application of subparagraphs (C)(ii) and (D) of
paragraph (3), the Secretary shall reduce such in-
crease factor for payments for discharges occurring
during such fiscal year by 2 percentage points.

(i) SPECIAL RULE.—The application of this subpara-
graph may result in the increase factor described in
paragraph (3)(C) being less than 0.0 for a fiscal year,
and may result in payment rates under this subsection
for a fiscal year being less than such payment rates
for the preceding fiscal year.

(B) NONCUMULATIVE APPLICATION.—Any reduction under
subparagraph (A) shall apply only with respect to the fis-
cal year involved and the Secretary shall not take into ac-
count such reduction in computing the payment amount
under this subsection for a subsequent fiscal year.

(C) SUBMISSION OF QUALITY DATA.—Subject to subpara-
graph (G), for fiscal year 2014 and each subsequent fiscal
year, each rehabilitation facility shall submit to the Sec-
retary data on quality measures specified under subpara-
graph (D). Such data shall be submitted in a form and
manner, and at a time, specified by the Secretary for pur-
poses of this subparagraph.

(D) QUALITY MEASURES.—

(i) IN GENERAL.—Subject to clause (ii), any measure
specified by the Secretary under this subparagraph
must have been endorsed by the entity with a contract
under section 1890(a).

(i1) EXCEPTION.—In the case of a specified area or
medical topic determined appropriate by the Secretary
for which a feasible and practical measure has not
been endorsed by the entity with a contract under sec-
tion 1890(a), the Secretary may specify a measure that
is not so endorsed as long as due consideration is
given to measures that have been endorsed or adopted
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by a consensus organization identified by the Sec-
retary.

(iii) TIME FRAME.—Not later than October 1, 2012,
the Secretary shall publish the measures selected
under this subparagraph that will be applicable with
respect to fiscal year 2014.

(E) PUBLIC AVAILABILITY OF DATA SUBMITTED.—The Sec-
retary shall establish procedures for making data sub-
mitted under subparagraph (C) and subparagraph (F)(i)
available to the public. Such procedures shall ensure that
a rehabilitation facility has the opportunity to review the
data that is to be made public with respect to the facility
prior to such data being made public. The Secretary shall
report quality measures that relate to services furnished in
inpatient settings in rehabilitation facilities on the Inter-
net website of the Centers for Medicare & Medicaid Serv-
ices.

(F) SUBMISSION OF ADDITIONAL DATA.—

(i) IN GENERAL.—For the fiscal year beginning on
the specified application date (as defined in subsection
(a)2)(E) of section 1899B), as applicable with respect
to inpatient rehabilitation facilities and quality meas-
ures under subsection (¢)(1) of such section and meas-
ures under subsection (d)(1) of such section, and each
subsequent fiscal year, in addition to such data on the
quality measures described in subparagraph (C), each
rehabilitation facility shall submit to the Secretary
data on the quality measures under such subsection
(c)(1) and any necessary data specified by the Sec-
retary under such subsection (d)(1).

(i) STANDARDIZED PATIENT ASSESSMENT DATA.—For
fiscal year 2019 and each subsequent fiscal year, in
addition to such data described in clause (i), each re-
habilitation facility shall submit to the Secretary
standardized patient assessment data required under
subsection (b)(1) of section 1899B.

(ii1)) SuBMISSION.—Such data shall be submitted in
the form and manner, and at the time, specified by the
Secretary for purposes of this subparagraph.

(G) NON-DUPLICATION.—To the extent data submitted
under subparagraph (F) duplicates other data required to
be submitted under subparagraph (C), the submission of
such data under subparagraph (F) shall be in lieu of the
submission of such data under subparagraph (C). The pre-
vious sentence shall not apply insofar as the Secretary de-
termines it is necessary to avoid a delay in the implemen-
tation of section 1899B, taking into account the different
specified application dates under subsection (a)(2)(E) of
such section.

(8) LIMITATION ON REVIEW.—There shall be no administra-
tive or judicial review under section 1869, 1878, or otherwise
of the establishment of—

(A) case mix groups, of the methodology for the classi-
fication of patients within such groups, and of the appro-
priate weighting factors thereof under paragraph (2),
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(B) the prospective payment rates under paragraph (3),

(C) outlier and special payments under paragraph (4),
and

(D) area wage adjustments under paragraph (6).

(k) PAYMENT TO NONHOSPITAL PROVIDERS.—

(1) IN GENERAL.—For cost reporting periods beginning on or
after October 1, 1997, the Secretary may establish rules for
payment to qualified nonhospital providers for their direct
costs of medical education, if those costs are incurred in the op-
eration of an approved medical residency training program de-
scribed in subsection (h). Such rules shall specify the amounts,
form, and manner in which such payments will be made and
the portion of such payments that will be made from each of
the trust funds under this title.

(2) QUALIFIED NONHOSPITAL PROVIDERS.—For purposes of
this subsection, the term “qualified nonhospital providers”
means—

(A) a Federally qualified health center, as defined in sec-
tion 1861(aa)(4);

(B) a rural health clinic, as defined in section
1861(aa)(2);

(C) Medicare+Choice organizations; and

(D) such other providers (other than hospitals) as the
Secretary determines to be appropriate.

(I) PAYMENT FOR NURSING AND ALLIED HEALTH EDUCATION FOR
MANAGED CARE ENROLLEES.—

(1) IN GENERAL.—For portions of cost reporting periods oc-
curring in a year (beginning with 2000), the Secretary shall
provide for an additional payment amount for any hospital
that receives payments for the costs of approved educational
activities for nurse and allied health professional training
under section 1861(v)(1).

(2) PAYMENT AMOUNT.—The additional payment amount
under this subsection for each hospital for portions of cost re-
porting periods occurring in a year shall be an amount speci-
fied by the Secretary in a manner consistent with the fol-
lowing:

(A) DETERMINATION OF MANAGED CARE ENROLLEE PAY-
MENT RATIO FOR GRADUATE MEDICAL EDUCATION PAY-
MENTS.—The Secretary shall estimate the ratio of pay-
ments for all hospitals for portions of cost reporting peri-
ods occurring in the year under subsection (h)(3)(D) to
total direct graduate medical education payments esti-
mated for such portions of periods under subsection (h)(3).

(B) APPLICATION TO FEE-FOR-SERVICE NURSING AND AL-
LIED HEALTH EDUCATION PAYMENTS.—Such ratio shall be
applied to the Secretary’s estimate of total payments for
nursing and allied health education determined under sec-
tion 1861(v) for portions of cost reporting periods occurring
in the year to determine a total amount of additional pay-
ments for nursing and allied health education to be dis-
tributed to hospitals under this subsection for portions of
cost reporting periods occurring in the year; except that in
no case shall such total amount exceed $60,000,000 in any
year.
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(C) APPLICATION TO HOSPITAL.—The amount of payment
under this subsection to a hospital for portions of cost re-
porting periods occurring in a year is equal to the total
amount of payments determined under subparagraph (B)
for the year multiplied by the ratio of—

(1) the product of (I) the Secretary’s estimate of the
ratio of the amount of payments made under section
1861(v) to the hospital for nursing and allied health
education activities for the hospital’s cost reporting pe-
riod ending in the second preceding fiscal year, to the
hospital’s total inpatient days for such period, and (II)
the total number of inpatient days (as established by
the Secretary) for such period which are attributable
to services furnished to individuals who are enrolled
under a risk sharing contract with an eligible organi-
zation under section 1876 and who are entitled to ben-
efits under part A or who are enrolled with a
Medicare+Choice organization under part C; to

(ii) the sum of the products determined under clause
(i) for such cost reporting periods.

(m) PROSPECTIVE PAYMENT FOR LONG-TERM CARE HOSPITALS.—

(1) REFERENCE TO ESTABLISHMENT AND IMPLEMENTATION OF
SYSTEM.—For provisions related to the establishment and im-
plementation of a prospective payment system for payments
under this title for inpatient hospital services furnished by a
long-term care hospital described in subsection (d)(1)(B)(iv), see
section 123 of the Medicare, Medicaid, and SCHIP Balanced
Budget Refinement Act of 1999 and section 307(b) of the Medi-
care, Medicaid, and SCHIP Benefits Improvement and Protec-
tion Act of 2000.

(2) UPDATE FOR RATE YEAR 2008.—In implementing the sys-
tem described in paragraph (1) for discharges occurring during
the rate year ending in 2008 for a hospital, the base rate for
such discharges for the hospital shall be the same as the base
rate for discharges for the hospital occurring during the rate
year ending in 2007.

(3) IMPLEMENTATION FOR RATE YEAR 2010 AND SUBSEQUENT
YEARS.—

(A) IN GENERAL.—Subject to subparagraph (C), in imple-
menting the system described in paragraph (1) for rate
year 2010 and each subsequent rate year, any annual up-
date to a standard Federal rate for discharges for the hos-
pital during the rate year, shall be reduced—

(i) for rate year 2012 and each subsequent rate year,
by the productivity adjustment described in section
1886(b)(3)(B)(xi)(II); and

(ii) for each of rate years 2010 through 2019, by the
other adjustment described in paragraph (4).

(B) SPECIAL RULE.—The application of this paragraph
may result in such annual update being less than 0.0 for
a rate year, and may result in payment rates under the
system described in paragraph (1) for a rate year being
less than such payment rates for the preceding rate year.

(C) ADDITIONAL SPECIAL RULE.—For fiscal year 2018, the
annual update under subparagraph (A) for the fiscal year,
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after application of clauses (i) and (ii) of subparagraph (A),
shall be 1 percent.

(4) OTHER ADJUSTMENT.—For purposes of paragraph

(3)(A)(i1), the other adjustment described in this paragraph is—

(A) for rate year 2010, 0.25 percentage point;

(B) for rate year 2011, 0.50 percentage point;

(C) for each of the rate years beginning in 2012 and
2013, 0.1 percentage point;

(D) for rate year 2014, 0.3 percentage point;

(E) for each of rate years 2015 and 2016, 0.2 percentage
point; and

(F) for each of rate years 2017, 2018, and 2019, 0.75 per-
centage point.

(5) QUALITY REPORTING.—

(A) REDUCTION IN UPDATE FOR FAILURE TO REPORT.—

(i) IN GENERAL.—Under the system described in
paragraph (1), for rate year 2014 and each subsequent
rate year, in the case of a long-term care hospital that
does not submit data to the Secretary in accordance
with subparagraphs (C) and (F) with respect to such
a rate year, any annual update to a standard Federal
rate for discharges for the hospital during the rate
year, and after application of paragraph (3), shall be
reduced by 2 percentage points.

(i) SPECIAL RULE.—The application of this subpara-
graph may result in such annual update being less
than 0.0 for a rate year, and may result in payment
rates under the system described in paragraph (1) for
a rate year being less than such payment rates for the
preceding rate year.

(B) NONCUMULATIVE APPLICATION.—Any reduction under
subparagraph (A) shall apply only with respect to the rate
year involved and the Secretary shall not take into account
such reduction in computing the payment amount under
the system described in paragraph (1) for a subsequent
rate year.

(C) SUBMISSION OF QUALITY DATA.—Subject to subpara-
graph (G), for rate year 2014 and each subsequent rate
year, each long-term care hospital shall submit to the Sec-
retary data on quality measures specified under subpara-
graph (D). Such data shall be submitted in a form and
manner, and at a time, specified by the Secretary for pur-
poses of this subparagraph.

(D) QUALITY MEASURES.—

(1) IN GENERAL.—Subject to clause (ii), any measure
specified by the Secretary under this subparagraph
must have been endorsed by the entity with a contract
under section 1890(a).

(ii)) EXCEPTION.—In the case of a specified area or
medical topic determined appropriate by the Secretary
for which a feasible and practical measure has not
been endorsed by the entity with a contract under sec-
tion 1890(a), the Secretary may specify a measure that
is not so endorsed as long as due consideration is
given to measures that have been endorsed or adopted
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by a consensus organization identified by the Sec-
retary.

(iii) TIME FRAME.—Not later than October 1, 2012,
the Secretary shall publish the measures selected
under this subparagraph that will be applicable with
respect to rate year 2014.

(iv) ADDITIONAL QUALITY MEASURES.—Not later than
October 1, 2015, the Secretary shall establish a func-
tional status quality measure for change in mobility
among inpatients requiring ventilator support.

(E) PUBLIC AVAILABILITY OF DATA SUBMITTED.—The Sec-
retary shall establish procedures for making data sub-
mitted under subparagraph (C) and subparagraph (F)(i)
available to the public. Such procedures shall ensure that
a long-term care hospital has the opportunity to review the
data that is to be made public with respect to the hospital
prior to such data being made public. The Secretary shall
report quality measures that relate to services furnished in
inpatient settings in long-term care hospitals on the Inter-
net website of the Centers for Medicare & Medicaid Serv-
ices.

(F) SUBMISSION OF ADDITIONAL DATA.—

(i) IN GENERAL.—For the rate year beginning on the
specified application date (as defined in subsection
(a)(2)(E) of section 1899B), as applicable with respect
to long-term care hospitals and quality measures
under subsection (c)(1) of such section and measures
under subsection (d)(1) of such section, and each sub-
sequent rate year, in addition to the data on the qual-
ity measures described in subparagraph (C), each
long-term care hospital (other than a hospital classi-
fied under subsection (d)(1)(B)(vi)) shall submit to the
Secretary data on the quality measures under such
subsection (c)(1) and any necessary data specified by
the Secretary under such subsection (d)(1).

(i) STANDARDIZED PATIENT ASSESSMENT DATA.—For
rate year 2019 and each subsequent rate year, in addi-
tion to such data described in clause (i), each long-
term care hospital (other than a hospital classified
under subsection (d)(1)(B)(vi)) shall submit to the Sec-
retary standardized patient assessment data required
under subsection (b)(1) of section 1899B.

(ii1)) SuBMISSION.—Such data shall be submitted in
the form and manner, and at the time, specified by the
Secretary for purposes of this subparagraph.

(G) NON-DUPLICATION.—To the extent data submitted
under subparagraph (F) duplicates other data required to
be submitted under subparagraph (C), the submission of
such data under subparagraph (F) shall be in lieu of the
submission of such data under subparagraph (C). The pre-
vious sentence shall not apply insofar as the Secretary de-
termines it is necessary to avoid a delay in the implemen-
tation of section 1899B, taking into account the different
specified application dates under subsection (a)(2)(E) of
such section.
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(6) APPLICATION OF SITE NEUTRAL IPPS PAYMENT RATE IN CER-
TAIN CASES.—

(A) GENERAL APPLICATION OF SITE NEUTRAL IPPS PAY-
MENT AMOUNT FOR DISCHARGES FAILING TO MEET APPLICA-
BLE CRITERIA.—

(i) IN GENERAL.—For a discharge in cost reporting
periods beginning on or after October 1, 2015, except
as provided in clause (ii) and subparagraphs (C), (E),
(F), and (G), payment under this title to a long-term
care hospital for inpatient hospital services shall be
made at the applicable site neutral payment rate (as
defined in subparagraph (B)).

(ii) EXCEPTION FOR CERTAIN DISCHARGES MEETING
CRITERIA.—Clause (i) shall not apply (and payment
shall be made to a long-term care hospital without re-
gard to this paragraph) for a discharge if—

(I) the discharge meets the ICU criterion under
clause (iii) or the ventilator criterion under clause
(iv); and

(II) the discharge does not have a principal di-
agnosis relating to a psychiatric diagnosis or to re-
habilitation.

(iil) INTENSIVE CARE UNIT (ICU) CRITERION.—

(I) IN GENERAL.—The criterion specified in this
clause (in this paragraph referred to as the “ICU
criterion”), for a discharge from a long-term care
hospital, is that the stay in the long-term care
hospital ending with such discharge was imme-
diately preceded by a discharge from a stay in a
subsection (d) hospital that included at least 3
days in an intensive care unit (ICU), as deter-
mined by the Secretary.

(IT) DETERMINING ICU DAYS.—In determining in-
tensive care unit days under subclause (I), the
Secretary shall use data from revenue center
codes 020x or 021x (or such successor codes as the
Secretary may establish).

(iv) VENTILATOR CRITERION.—The criterion specified
in this clause (in this paragraph referred to as the
“ventilator criterion”), for a discharge from a long-term
care hospital, is that—

(I) the stay in the long-term care hospital end-
ing with such discharge was immediately preceded
by a discharge from a stay in a subsection (d) hos-
pital; and

(IT) the individual discharged was assigned to a
Medicare-Severity-Long-Term-Care-Diagnosis-Re-
lated-Group (MS-LTC-DRG) based on the receipt
of ventilator services of at least 96 hours.

(B) APPLICABLE SITE NEUTRAL PAYMENT RATE DEFINED.—

(i) IN GENERAL.—In this paragraph, the term “appli-
cable site neutral payment rate” means—

(I) for discharges in cost reporting periods be-
ginning during fiscal years 2016 through 2019, the
blended payment rate specified in clause (iii); and
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(IT) for discharges in cost reporting periods be-
ginning during fiscal year 2020 or a subsequent
fiscal year, the site neutral payment rate (as de-
fined in clause (ii)).

(i) SITE NEUTRAL PAYMENT RATE DEFINED.—Subject
to clause (iv), in this paragraph, the term “site neutral
payment rate” means the lower of—

(I) the IPPS comparable per diem amount deter-
mined under paragraph (d)(4) of section 412.529 of
title 42, Code of Federal Regulations, including
any applicable outlier payments under section
412.525 of such title; or

(II) 100 percent of the estimated cost for the
services involved.

(iii) BLENDED PAYMENT RATE.—The blended payment
rate specified in this clause, for a long-term care hos-
pital for inpatient hospital services for a discharge, is
comprised of—

(I) half of the site neutral payment rate (as de-
fined in clause (ii)) for the discharge; and

(IT) half of the payment rate that would other-
wise be applicable to such discharge without re-
gard to this paragraph, as determined by the Sec-
retary.

(iv) ADJUSTMENT.—For each of fiscal years 2018
through 2026, the amount that would otherwise apply
under clause (ii)(I) for the year (determined without
regard to this clause) shall be reduced by 4.6 percent.

(C) LIMITING PAYMENT FOR ALL HOSPITAL DISCHARGES TO
SITE NEUTRAL PAYMENT RATE FOR HOSPITALS FAILING TO
MEET APPLICABLE LTCH DISCHARGE THRESHOLDS.—

(i) NOTICE OF LTCH DISCHARGE PAYMENT PERCENT-
AGE.—For cost reporting periods beginning during or
after fiscal year 2016, the Secretary shall inform each
long-term care hospital of its LTCH discharge pay-
meclllt percentage (as defined in clause (iv)) for such pe-
riod.

(ii) LiMITATION.—For cost reporting periods begin-
ning during or after fiscal year 2020, if the Secretary
determines for a long-term care hospital that its
LTCH discharge payment percentage for the period is
not at least 50 percent—

(I) the Secretary shall inform the hospital of
such fact; and

(IT) subject to clause (iii), for all discharges in
the hospital in each succeeding cost reporting pe-
riod, the payment amount under this subsection
shall be the payment amount that would apply
under subsection (d) for the discharge if the hos-
pital were a subsection (d) hospital.

(iii) PROCESS FOR REINSTATEMENT.—The Secretary
shall establish a process whereby a long-term care
hospital may seek to and have the provisions of sub-
clause (II) of clause (ii) discontinued with respect to
that hospital.
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(iv) LTCH DISCHARGE PAYMENT PERCENTAGE.—In
this subparagraph, the term “LTCH discharge pay-
ment percentage” means, with respect to a long-term
care hospital for a cost reporting period beginning dur-
ing or after fiscal year 2020, the ratio (expressed as a
percentage) of—

(I) the number of Medicare fee-for-service dis-
charges for such hospital and period for which
payment is not made at the site neutral payment
rate, to

(II) the total number of Medicare fee-for-service
discharges for such hospital and period.

(D) INCLUSION OF SUBSECTION (d) PUERTO RICO HOS-
PITALS.—In this paragraph, any reference in this para-
graph to a subsection (d) hospital shall be deemed to in-
clude a reference to a subsection (d) Puerto Rico hospital.

(E) TEMPORARY EXCEPTION FOR CERTAIN SEVERE WOUND
DISCHARGES FROM CERTAIN LONG-TERM CARE HOSPITALS.—

(i) IN GENERAL.—In the case of a discharge occurring
prior to January 1, 2017, subparagraph (A)(i) shall not
apply (and payment shall be made to a long-term care
hospital without regard to this paragraph) if such dis-
charge—

(I) is from a long-term care hospital that is—

(aa) identified by the last sentence of sub-
section (d)(1)(B); and

(bb) located in a rural area (as defined in
subsection (d)(2)(D)) or treated as being so lo-
cated pursuant to subsection (d)(8)(E); and

(IT) the individual discharged has a severe
wound.

(ii) SEVERE WOUND DEFINED.—In this subparagraph,
the term “severe wound” means a stage 3 wound,
stage 4 wound, unstageable wound, non-healing sur-
gical wound, infected wound, fistula, osteomyelitis, or
wound with morbid obesity, as identified in the claim
from the long-term care hospital.

(F) TEMPORARY EXCEPTION FOR CERTAIN SPINAL CORD
SPECIALTY HOSPITALS.—For discharges in cost reporting pe-
riods beginning during fiscal years 2018 and 2019, sub-
paragraph (A)(1) shall not apply (and payment shall be
made to a long-term care hospital without regard to this
paragraph) if such discharge is from a long-term care hos-
pital that meets each of the following requirements:

(i) NOT-FOR-PROFIT.—The long-term care hospital
was a not-for-profit long-term care hospital on June 1,
2014, as determined by cost report data.

(ii) PRIMARILY PROVIDING TREATMENT FOR CATA-
STROPHIC SPINAL CORD OR ACQUIRED BRAIN INJURIES
OR OTHER PARALYZING NEUROMUSCULAR CONDITIONS.—
Of the discharges in calendar year 2013 from the long-
term care hospital for which payment was made under
this section, at least 50 percent were classified under
MS-LTCH-DRGs 28, 29, 52, 57, 551, 573, and 963.

(iil) SIGNIFICANT OUT-OF-STATE ADMISSIONS.—
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(I) IN GENERAL.—The long-term care hospital
discharged inpatients (including both individuals
entitled to, or enrolled for, benefits under this title
and individuals not so entitled or enrolled) during
fiscal year 2014 who had been admitted from at
least 20 of the 50 States, determined by the States
of residency of such inpatients and based on such
data submitted by the hospital to the Secretary as
the Secretary may require.

(II) IMPLEMENTATION.—Notwithstanding any
other provision of law, the Secretary may imple-
ment subclause (I) by program instruction or oth-
erwise.

(III) NON-APPLICATION OF PAPERWORK REDUC-
TION ACT.—Chapter 35 of title 44, United States
Code, shall not apply to data collected under this
clause.

(G) ADDITIONAL TEMPORARY EXCEPTION FOR CERTAIN SE-
VERE WOUND DISCHARGES FROM CERTAIN LONG-TERM CARE
HOSPITALS.—

(i) IN GENERAL.—For a discharge occurring in a cost
reporting period beginning during fiscal year 2018,
subparagraph (A)(i) shall not apply (and payment
shall be made to a long-term care hospital without re-
gard to this paragraph) if such discharge—

(I) is from a long-term care hospital identified
by the last sentence of subsection (d)(1)(B);

(IT) is classified under MS-LTCH-DRG 602,
603, 539, or 540; and

(ITT) is with respect to an individual treated by
a long-term care hospital for a severe wound.

(ii) SEVERE WOUND DEFINED.—In this subparagraph,
the term “severe wound” means a wound which is a
stage 3 wound, stage 4 wound, unstageable wound,
non-healing surgical wound, or fistula as identified in
the claim from the long-term care hospital.

(iii) WOUND DEFINED.—In this subparagraph, the
term “wound” means an injury involving division of
tissue or rupture of the integument or mucous mem-
brane with exposure to the external environment.

(7) TREATMENT OF HIGH COST OUTLIER PAYMENTS.—

(A) ADJUSTMENT TO THE STANDARD FEDERAL PAYMENT
RATE FOR ESTIMATED HIGH COST OUTLIER PAYMENTS.—
Under the system described in paragraph (1), for fiscal
years beginning on or after October 1, 2017, the Secretary
shall reduce the standard Federal payment rate as if the
estimated aggregate amount of high cost outlier payments
for standard Federal payment rate discharges for each
such fiscal year would be equal to 8 percent of estimated
aggregate payments for standard Federal payment rate
discharges for each such fiscal year.

(B) LIMITATION ON HIGH COST OUTLIER PAYMENT
AMOUNTS.—Notwithstanding subparagraph (A), the Sec-
retary shall set the fixed loss amount for high cost outlier
payments such that the estimated aggregate amount of
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high cost outlier payments made for standard Federal pay-
ment rate discharges for fiscal years beginning on or after
October 1, 2017, shall be equal to 99.6875 percent of 8 per-
cent of estimated aggregate payments for standard Federal
payment rate discharges for each such fiscal year.

(C) WAIVER OF BUDGET NEUTRALITY.—Any reduction in
payments resulting from the application of subparagraph
(B) shall not be taken into account in applying any budget
neutrality provision under such system.

(D) NO EFFECT ON SITE NEUTRAL HIGH COST OUTLIER
PAYMENT RATE.—This paragraph shall not apply with re-
spect to the computation of the applicable site neutral pay-
ment rate under paragraph (6).

(n) INCENTIVES FOR ADOPTION AND MEANINGFUL USE OF CER-
TIFIED EHR TECHNOLOGY.—

(1) IN GENERAL.—Subject to the succeeding provisions of this
subsection, with respect to inpatient hospital services fur-
nished by an eligible hospital during a payment year (as de-
fined in paragraph (2)(G)), if the eligible hospital is a meaning-
ful EHR user (as determined under paragraph (3)) for the EHR
reporting period with respect to such year, in addition to the
amount otherwise paid under this section, there also shall be
paid to the eligible hospital, from the Federal Hospital Insur-
ance Trust Fund established under section 1817, an amount
equal to the applicable amount specified in paragraph (2)(A)
for the hospital for such payment year.

(2) PAYMENT AMOUNT.—

(A) IN GENERAL.—Subject to the succeeding subpara-
graphs of this paragraph, the applicable amount specified
in this subparagraph for an eligible hospital for a payment
year is equal to the product of the following:

(i) INITIAL AMOUNT.—The sum of—

(I) the base amount specified in subparagraph
(B); plus

(IT) the discharge related amount specified in
subparagraph (C) for a 12-month period selected
by the Secretary with respect to such payment
year.

(i1) MEDICARE SHARE.—The Medicare share as speci-
fied in subparagraph (D) for the eligible hospital for a
period selected by the Secretary with respect to such
payment year.

(ii1) TRANSITION FACTOR.—The transition factor spec-
ified in subparagraph (E) for the eligible hospital for
the payment year.

(B) BASE AMOUNT.—The base amount specified in this
subparagraph is $2,000,000.

(C) DISCHARGE RELATED AMOUNT.—The discharge re-
lated amount specified in this subparagraph for a 12-
month period selected by the Secretary shall be deter-
mined as the sum of the amount, estimated based upon
total discharges for the eligible hospital (regardless of any
source of payment) for the period, for each discharge up to
the 23,000th discharge as follows:

(1) For the first through 1,149th discharge, $0.
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R (i) For the 1,150th through the 23,000th discharge,
200.
(iii) For any discharge greater than the 23,000th, $0.
(D) MEDICARE SHARE.—The Medicare share specified
under this subparagraph for an eligible hospital for a pe-
riod selected by the Secretary for a payment year is equal
to the fraction—

(i) the numerator of which is the sum (for such pe-
riod and with respect to the eligible hospital) of—

(I) the estimated number of inpatient-bed-days
(as established by the Secretary) which are attrib-
utable to individuals with respect to whom pay-
ment may be made under part A; and

(I) the estimated number of inpatient-bed-days
(as so established) which are attributable to indi-
viduals who are enrolled with a Medicare Advan-
tage organization under part C; and

(i1) the denominator of which is the product of—

(I) the estimated total number of inpatient-bed-
days with respect to the eligible hospital during
such period; and

(IT) the estimated total amount of the eligible
hospital’s charges during such period, not includ-
ing any charges that are attributable to charity
care (as such term is used for purposes of hospital
cost reporting under this title), divided by the esti-
mated total amount of the hospital’s charges dur-
ing such period.

Insofar as the Secretary determines that data are not
available on charity care necessary to calculate the portion
of the formula specified in clause @ii)(II), the Secretary
shall use data on uncompensated care and may adjust
such data so as to be an appropriate proxy for charity care
including a downward adjustment to eliminate bad debt
data from uncompensated care data. In the absence of the
data necessary, with respect to a hospital, for the Sec-
retary to compute the amount described in clause (ii)(II),
the amount under such clause shall be deemed to be 1. In
the absence of data, with respect to a hospital, necessary
to compute the amount described in clause @i)(II), the
amount under such clause shall be deemed to be 0.
(E) TRANSITION FACTOR SPECIFIED.—

(i) IN GENERAL.—Subject to clause (ii), the transition
factor specified in this subparagraph for an eligible
hospital for a payment year 1s as follows:

(I) For the first payment year for such hospital,
1

(IT) For the second payment year for such hos-
pital, %a.

(ITI) For the third payment year for such hos-
pital, V2.

(IV) For the fourth payment year for such hos-
pital, Va.

(V) For any succeeding payment year for such
hospital, 0.
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(ii) PHASE DOWN FOR ELIGIBLE HOSPITALS FIRST
ADOPTING EHR AFTER 2013.—If the first payment year
for an eligible hospital is after 2013, then the transi-
tion factor specified in this subparagraph for a pay-
ment year for such hospital is the same as the amount
specified in clause (i) for such payment year for an eli-
gible hospital for which the first payment year is 2013.
If the first payment year for an eligible hospital is
after 2015 then the transition factor specified in this
subparagraph for such hospital and for such year and
any subsequent year shall be 0.

(F) Form OF PAYMENT.—The payment under this sub-
section for a payment year may be in the form of a single
consolidated payment or in the form of such periodic in-
stallments as the Secretary may specify.

(G) PAYMENT YEAR DEFINED.—

(i) IN GENERAL.—For purposes of this subsection, the
term “payment year” means a fiscal year beginning
with fiscal year 2011.

(i1) FIRST, SECOND, ETC. PAYMENT YEAR.—The term
“first payment year” means, with respect to inpatient
hospital services furnished by an eligible hospital, the
first fiscal year for which an incentive payment is
made for such services under this subsection. The
terms “second payment year”, “third payment year”,
and “fourth payment year” mean, with respect to an
eligible hospital, each successive year immediately fol-
lowing the first payment year for that hospital.

(3) MEANINGFUL EHR USER.—

(A) IN GENERAL.—For purposes of paragraph (1), an eli-
gible hospital shall be treated as a meaningful EHR user
for an EHR reporting period for a payment year (or, for
purposes of subsection (b)(3)(B)(ix), for an EHR reporting
period under such subsection for a fiscal year) if each of
the following requirements are met:

(i) MEANINGFUL USE OF CERTIFIED EHR TECH-
NOLOGY.—The eligible hospital demonstrates to the
satisfaction of the Secretary, in accordance with sub-
paragraph (C)(i), that during such period the hospital
is using certified EHR technology in a meaningful
manner.

(i1) INFORMATION EXCHANGE.—The eligible hospital
demonstrates to the satisfaction of the Secretary, in
accordance with subparagraph (C)(i), that during such
period such certified EHR technology is connected in
a manner that provides, in accordance with law and
standards applicable to the exchange of information,
for the electronic exchange of health information to
improve the quality of health care, such as promoting
care coordination, and the hospital demonstrates
(through a process specified by the Secretary, such as
the use of an attestation) that the hospital has not
knowingly and willfully taken action (such as to dis-
able functionality) to limit or restrict the compatibility
or interoperability of the certified EHR technology.
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(iii) REPORTING ON MEASURES USING EHR.—Subject
to subparagraph (B)(ii) and using such certified EHR
technology, the eligible hospital submits information
for such period, in a form and manner specified by the
Secretary, on such clinical quality measures and such
other measures as selected by the Secretary under
subparagraph (B)@).

The Secretary shall seek to improve the use of electronic
health records and health care quality over time.
(B) REPORTING ON MEASURES.—

(i) SELECTION.—The Secretary shall select measures
for purposes of subparagraph (A)(iii) but only con-
sistent with the following:

(I) The Secretary shall provide preference to
clinical quality measures that have been selected
for purposes of applying subsection (b)(3)(B)(viii)
or that have been endorsed by the entity with a
contract with the Secretary under section 1890(a).

(IT) Prior to any measure (other than a clinical
quality measure that has been selected for pur-
poses of applying subsection (b)(3)(B)(viii)) being
selected under this subparagraph, the Secretary
shall publish in the Federal Register such meas-
ure and provide for a period of public comment on
such measure.

(i1) LiMITATIONS.—The Secretary may not require
the electronic reporting of information on clinical qual-
ity measures under subparagraph (A)Gii) unless the
Secretary has the capacity to accept the information
electronically, which may be on a pilot basis.

(iii)) COORDINATION OF REPORTING OF INFORMA-
TION.—In selecting such measures, and in establishing
the form and manner for reporting measures under
subparagraph (A)(ii), the Secretary shall seek to avoid
redundant or duplicative reporting with reporting oth-
erwise required, including reporting under subsection
(b)(3)(B)(viii).

(C) DEMONSTRATION OF MEANINGFUL USE OF CERTIFIED
EHR TECHNOLOGY AND INFORMATION EXCHANGE.—

(i) IN GENERAL.—An eligible hospital may satisfy the
demonstration requirement of clauses (i) and (ii) of
subparagraph (A) through means specified by the Sec-
retary, which may include—

(I) an attestation;

(IT) the submission of claims with appropriate
coding (such as a code indicating that inpatient
care was documented using certified EHR tech-
nology);

(ITI) a survey response;

(IV) reporting under subparagraph (A)(iii); and

(V) other means specified by the Secretary.

(ii)) USE OF PART D DATA.—Notwithstanding sections
1860D-15(d)(2)(B) and 1860D-15(f)(2), the Secretary
may use data regarding drug claims submitted for
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purposes of section 1860D-15 that are necessary for
purposes of subparagraph (A).

(4) APPLICATION.—

(A) LIMITATIONS ON REVIEW.—There shall be no adminis-
trative or judicial review under section 1869, section 1878,
or otherwise, of—

(i) the methodology and standards for determining
payment amounts under this subsection and payment
adjustments under subsection (b)(3)(B)(ix), including
selection of periods under paragraph (2) for deter-
mining, and making estimates or using proxies of, dis-
charges under paragraph (2)(C) and inpatient-bed-
days, hospital charges, charity charges, and Medicare
share under paragraph (2)(D);

(i) the methodology and standards for determining
a meaningful EHR user under paragraph (3), includ-
ing selection of measures under paragraph (3)(B),
specification of the means of demonstrating meaning-
ful EHR use under paragraph (3)(C), and the hardship
exception under subsection (b)(3)(B)(ix)(II); and

(ii1) the specification of EHR reporting periods under
paragraph (6)(B) and the selection of the form of pay-
ment under paragraph (2)(F).

(B) POSTING ON WEBSITE.—The Secretary shall post on
the Internet website of the Centers for Medicare & Med-
icaid Services, in an easily understandable format, a list of
the names of the eligible hospitals that are meaningful
EHR users under this subsection or subsection (b)(3)(B)(ix)
(and a list of the names of critical access hospitals to
which paragraph (3) or (4) of section 1814(1) applies), and
other relevant data as determined appropriate by the Sec-
retary. The Secretary shall ensure that an eligible hospital
(or critical access hospital) has the opportunity to review
the other relevant data that are to be made public with re-
spect to the hospital (or critical access hospital) prior to
such data being made public.

(5) CERTIFIED EHR TECHNOLOGY DEFINED.—The term “cer-
tified EHR technology” has the meaning given such term in
section 1848(0)(4).

(6) DEFINITIONS.—For purposes of this subsection:

(A) EHR REPORTING PERIOD.—The term “EHR reporting
period” means, with respect to a payment year, any period
(or periods) as specified by the Secretary.

(B) ELIGIBLE HOSPITAL.—The term “eligible hospital”
means a hospital that is a subsection (d) hospital or a sub-
section (d) Puerto Rico hospital.

(o) HOSPITAL VALUE-BASED PURCHASING PROGRAM.—

(1) ESTABLISHMENT.—

(A) IN GENERAL.—Subject to the succeeding provisions of
this subsection, the Secretary shall establish a hospital
value-based purchasing program (in this subsection re-
ferred to as the “Program”) under which value-based in-
centive payments are made in a fiscal year to hospitals
that meet the performance standards under paragraph (3)
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for the performance period for such fiscal year (as estab-
lished under paragraph (4)).

(B) PROGRAM TO BEGIN IN FISCAL YEAR 2013.—The Pro-
gram shall apply to payments for discharges occurring on
or after October 1, 2012.

(C) APPLICABILITY OF PROGRAM TO HOSPITALS.—

(i) IN GENERAL.—For purposes of this subsection,
subject to clause (ii), the term “hospital” means a sub-
section (d) hospital (as defined in subsection (d)(1)(B)).

(ii) EXcLUSIONS.—The term “hospital” shall not in-
clude, with respect to a fiscal year, a hospital—

(I) that is subject to the payment reduction
under subsection (b)(3)(B)(viii)(I) for such fiscal
year;

(IT) for which, during the performance period for
such fiscal year, the Secretary has cited defi-
ciencies that pose immediate jeopardy to the
health or safety of patients;

(III) for which there are not a minimum number
(as determined by the Secretary) of measures that
apply to the hospital for the performance period
for such fiscal year; or

(IV) for which there are not a minimum number
(as determined by the Secretary) of cases for the
measures that apply to the hospital for the per-
formance period for such fiscal year.

(iii) INDEPENDENT ANALYSIS.—For purposes of deter-
mining the minimum numbers under subclauses (III)
and (IV) of clause (ii), the Secretary shall have con-
ducted an independent analysis of what numbers are
appropriate.

(iv) EXEMPTION.—In the case of a hospital that is
paid under section 1814(b)(3), the Secretary may ex-
empt such hospital from the application of this sub-
section if the State which is paid under such section
submits an annual report to the Secretary describing
how a similar program in the State for a participating
hospital or hospitals achieves or surpasses the meas-
ured results in terms of patient health outcomes and
cost savings established under this subsection.

(2) MEASURES.—

(A) IN GENERAL.—The Secretary shall select measures,
other than measures of readmissions, for purposes of the
Program. Such measures shall be selected from the meas-
ures specified under subsection (b)(3)(B)(viii).

(B) REQUIREMENTS.—

(1) FOR FISCAL YEAR 2013.—For value-based incentive
payments made with respect to discharges occurring
during fiscal year 2013, the Secretary shall ensure the
following:

(I) CONDITIONS OR PROCEDURES.—Measures are
selected under subparagraph (A) that cover at
least the following 5 specific conditions or proce-
dures:

(aa) Acute myocardial infarction (AMI).
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(bb) Heart failure.

(ce) Pneumonia.

(dd) Surgeries, as measured by the Surgical
Care Improvement Project (formerly referred
to as “Surgical Infection Prevention” for dis-
charges occurring before July 2006).

(ee) Healthcare-associated infections, as
measured by the prevention metrics and tar-
gets established in the HHS Action Plan to
Prevent Healthcare-Associated Infections (or
any successor plan) of the Department of
Health and Human Services.

(II) HCAHPS.—Measures selected under sub-
paragraph (A) shall be related to the Hospital
Consumer Assessment of Healthcare Providers
and Systems survey (HCAHPS).

(ii) INCLUSION OF EFFICIENCY MEASURES.—For value-
based incentive payments made with respect to dis-
charges occurring during fiscal year 2014 or a subse-
quent fiscal year, the Secretary shall ensure that
measures selected under subparagraph (A) include ef-
ficiency measures, including measures of “Medicare
spending per beneficiary”. Such measures shall be ad-
justed for factors such as age, sex, race, severity of ill-
ness, and other factors that the Secretary determines
appropriate.

(iit) HCAHPS PAIN QUESTIONS.—The Secretary may
not include under subparagraph (A) a measure that is
based on the questions appearing on the Hospital Con-
sumer Assessment of Healthcare Providers and Sys-
tems survey in 2018 about communication by hospital
staff with an individual about the individual’s pain.

(C) LIMITATIONS.—

(1) TIME REQUIREMENT FOR PRIOR REPORTING AND
NOTICE.—The Secretary may not select a measure
under subparagraph (A) for use under the Program
with respect to a performance period for a fiscal year
(as established under paragraph (4)) unless such
measure has been specified under subsection
(b)(8)(B)(viii) and included on the Hospital Compare
Internet website for at least 1 year prior to the begin-
ning of such performance period.

(ii)) MEASURE NOT APPLICABLE UNLESS HOSPITAL FUR-
NISHES SERVICES APPROPRIATE TO THE MEASURE.—A
measure selected under subparagraph (A) shall not
apply to a hospital if such hospital does not furnish
services appropriate to such measure.

(D) REPLACING MEASURES.—Subclause (VI) of subsection
(b)(3)(B)(viii) shall apply to measures selected under sub-
paragraph (A) in the same manner as such subclause ap-
plies to measures selected under such subsection.

(3) PERFORMANCE STANDARDS.—

(A) ESTABLISHMENT.—The Secretary shall establish per-

formance standards with respect to measures selected
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under paragraph (2) for a performance period for a fiscal
year (as established under paragraph (4)).

(B) ACHIEVEMENT AND IMPROVEMENT.—The performance
standards established under subparagraph (A) shall in-
clude levels of achievement and improvement.

(C) TMING.—The Secretary shall establish and an-
nounce the performance standards under subparagraph (A)
not later than 60 days prior to the beginning of the per-
formance period for the fiscal year involved.

(D) CONSIDERATIONS IN ESTABLISHING STANDARDS.—In
establishing performance standards with respect to meas-
ures under this paragraph, the Secretary shall take into
account appropriate factors, such as—

(i) practical experience with the measures involved,
including whether a significant proportion of hospitals
failed to meet the performance standard during pre-
vious performance periods;

(i1) historical performance standards;

(iii) improvement rates; and

(iv) the opportunity for continued improvement.

(4) PERFORMANCE PERIOD.—For purposes of the Program, the
Secretary shall establish the performance period for a fiscal
year. Such performance period shall begin and end prior to the
beginning of such fiscal year.

(5) HOSPITAL PERFORMANCE SCORE.—

(A) IN GENERAL.—Subject to subparagraph (B), the Sec-
retary shall develop a methodology for assessing the total
performance of each hospital based on performance stand-
ards with respect to the measures selected under para-
graph (2) for a performance period (as established under
paragraph (4)). Using such methodology, the Secretary
shall provide for an assessment (in this subsection referred
to as the “hospital performance score”) for each hospital for
each performance period.

(B) APPLICATION.—

(i) APPROPRIATE DISTRIBUTION.—The Secretary shall
ensure that the application of the methodology devel-
oped under subparagraph (A) results in an appropriate
distribution of value-based incentive payments under
paragraph (6) among hospitals achieving different lev-
els of hospital performance scores, with hospitals
achieving the highest hospital performance scores re-
ceiving the largest value-based incentive payments.

(ii) HIGHER OF ACHIEVEMENT OR IMPROVEMENT.—
The methodology developed under subparagraph (A)
shall provide that the hospital performance score is
determined using the higher of its achievement or im-
provement score for each measure.

(iii) WEIGHTS.—The methodology developed under
subparagraph (A) shall provide for the assignment of
weights for categories of measures as the Secretary de-
termines appropriate.

(iv) NO MINIMUM PERFORMANCE STANDARD.—The
Secretary shall not set a minimum performance stand-
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ard in determining the hospital performance score for
any hospital.

(v) REFLECTION OF MEASURES APPLICABLE TO THE
HOSPITAL.—The hospital performance score for a hos-
pital shall reflect the measures that apply to the hos-
pital.

(6) CALCULATION OF VALUE-BASED INCENTIVE PAYMENTS.—

(A) IN GENERAL.—In the case of a hospital that the Sec-
retary determines meets (or exceeds) the performance
standards under paragraph (3) for the performance period
for a fiscal year (as established under paragraph (4)), the
Secretary shall increase the base operating DRG payment
amount (as defined in paragraph (7)(D)), as determined
after application of paragraph (7)(B)(i), for a hospital for
each discharge occurring in such fiscal year by the value-
based incentive payment amount.

(B) VALUE-BASED INCENTIVE PAYMENT AMOUNT.—The
value-based incentive payment amount for each discharge
og a hospital in a fiscal year shall be equal to the product
0 —

(i) the base operating DRG payment amount (as de-
fined in paragraph (7)(D)) for the discharge for the
hospital for such fiscal year; and

(i1) the value-based incentive payment percentage
specified under subparagraph (C) for the hospital for
such fiscal year.

(C) VALUE-BASED INCENTIVE PAYMENT PERCENTAGE.—

(i) IN GENERAL.—The Secretary shall specify a
value-based incentive payment percentage for a hos-
pital for a fiscal year.

(ii)) REQUIREMENTS.—In specifying the value-based
incentive payment percentage for each hospital for a
ﬁ}fcal year under clause (i), the Secretary shall ensure
that—

(I) such percentage is based on the hospital per-
formance score of the hospital under paragraph
(5); and

(IT) the total amount of value-based incentive
payments under this paragraph to all hospitals in
such fiscal year is equal to the total amount avail-
able for value-based incentive payments for such
fiscal year under paragraph (7)(A), as estimated
by the Secretary.

(7) FUNDING FOR VALUE-BASED INCENTIVE PAYMENTS.—

(A) AMOUNT.—The total amount available for value-
based incentive payments under paragraph (6) for all hos-
pitals for a fiscal year shall be equal to the total amount
of reduced payments for all hospitals under subparagraph
(B) for such fiscal year, as estimated by the Secretary.

(B) ADJUSTMENT TO PAYMENTS.—

(i) IN GENERAL.—The Secretary shall reduce the
base operating DRG payment amount (as defined in
subparagraph (D)) for a hospital for each discharge in
a fiscal year (beginning with fiscal year 2013) by an
amount equal to the applicable percent (as defined in
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subparagraph (C)) of the base operating DRG payment
amount for the discharge for the hospital for such fis-
cal year. The Secretary shall make such reductions for
all hospitals in the fiscal year involved, regardless of
whether or not the hospital has been determined by
the Secretary to have earned a value-based incentive
payment under paragraph (6) for such fiscal year.

(i1)) NO EFFECT ON OTHER PAYMENTS.—Payments de-
scribed in items (aa) and (bb) of subparagraph
(D)@)II) for a hospital shall be determined as if this
subsection had not been enacted.

(C) APPLICABLE PERCENT DEFINED.—For purposes of sub-
paragraph (B), the term “applicable percent” means—

(i) with respect to fiscal year 2013, 1.0 percent;

(ii) with respect to fiscal year 2014, 1.25 percent;

(iii) with respect to fiscal year 2015, 1.5 percent;

(iv) with respect to fiscal year 2016, 1.75 percent;
and

(v) with respect to fiscal year 2017 and succeeding
fiscal years, 2 percent.

(D) BASE OPERATING DRG PAYMENT AMOUNT DEFINED.—

(i) IN GENERAL.—Except as provided in clause (ii), in
this subsection, the term “base operating DRG pay-
ment amount” means, with respect to a hospital for a
fiscal year—

(I) the payment amount that would otherwise be
made under subsection (d) (determined without
regard to subsection (q)) for a discharge if this
subsection did not apply; reduced by

(IT) any portion of such payment amount that is
attributable to—

(aa) payments under paragraphs (5)(A),
(5)(B), (5)(F), and (12) of subsection (d); and

(bb) such other payments under subsection
(d) determined appropriate by the Secretary.

(ii) SPECIAL RULES FOR CERTAIN HOSPITALS.—

(I) SOLE COMMUNITY HOSPITALS AND MEDICARE-
DEPENDENT, SMALL RURAL HOSPITALS.—In the case
of a medicare-dependent, small rural hospital
(with respect to discharges occurring during fiscal
year 2012 and 2013) or a sole community hospital,
in applying subparagraph (A)(i), the payment
amount that would otherwise be made under sub-
section (d) shall be determined without regard to
subparagraphs (I) and (L) of subsection (b)(3) and
subparagraphs (D) and (G) of subsection (d)(5).

(II) HOSPITALS PAID UNDER SECTION 1814.—In
the case of a hospital that is paid under section
1814(b)(3), the term “base operating DRG pay-
ment amount” means the payment amount under
such section.

(8) ANNOUNCEMENT OF NET RESULT OF ADJUSTMENTS.—
Under the Program, the Secretary shall, not later than 60 days
prior to the fiscal year involved, inform each hospital of the ad-
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justments to payments to the hospital for discharges occurring
in such fiscal year under paragraphs (6) and (7)(B)@).

(9) NO EFFECT IN SUBSEQUENT FISCAL YEARS.—The value-
based incentive payment under paragraph (6) and the payment
reduction under paragraph (7)(B)(i) shall each apply only with
respect to the fiscal year involved, and the Secretary shall not
take into account such value-based incentive payment or pay-
ment reduction in making payments to a hospital under this
section in a subsequent fiscal year.

(10) PUBLIC REPORTING.—

(A) HOSPITAL SPECIFIC INFORMATION.—

(i) IN GENERAL.—The Secretary shall make informa-
tion available to the public regarding the performance
of individual hospitals under the Program, including—

(I) the performance of the hospital with respect
to each measure that applies to the hospital;

(IT) the performance of the hospital with respect
to each condition or procedure; and

(ITIT) the hospital performance score assessing
the total performance of the hospital.

(ii) OPPORTUNITY TO REVIEW AND SUBMIT CORREC-
TIONS.—The Secretary shall ensure that a hospital has
the opportunity to review, and submit corrections for,
the information to be made public with respect to the
hospital under clause (i) prior to such information
being made public.

(ii1) WEBSITE.—Such information shall be posted on
the Hospital Compare Internet website in an easily
understandable format.

(B) AGGREGATE INFORMATION.—The Secretary shall peri-
odically post on the Hospital Compare Internet website ag-
gregate information on the Program, including—

(i) the number of hospitals receiving value-based in-
centive payments under paragraph (6) and the range
and total amount of such value-based incentive pay-
ments; and

(ii) the number of hospitals receiving less than the
maximum value-based incentive payment available to
the hospital for the fiscal year involved and the range
and amount of such payments.

(11) IMPLEMENTATION.—

(A) ApPEALS.—The Secretary shall establish a process by
which hospitals may appeal the calculation of a hospital’s
performance assessment with respect to the performance
standards established under paragraph (3)(A) and the hos-
pital performance score under paragraph (5). The Sec-
retary shall ensure that such process provides for resolu-
tion of such appeals in a timely manner.

(B) LIMITATION ON REVIEW.—Except as provided in sub-
paragraph (A), there shall be no administrative or judicial
review under section 1869, section 1878, or otherwise of
the following:

(i) The methodology used to determine the amount
of the value-based incentive payment under paragraph
(6) and the determination of such amount.
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(ii)) The determination of the amount of funding
available for such value-based incentive payments
under paragraph (7)(A) and the payment reduction
under paragraph (7)(B)@).

(iii) The establishment of the performance standards
under paragraph (3) and the performance period
under paragraph (4).

(iv) The measures specified under subsection
(b)(8)(B)(viii) and the measures selected under para-
graph (2).

(v) The methodology developed under paragraph (5)
that is used to calculate hospital performance scores
and the calculation of such scores.

(vi) The validation methodology specified in sub-
section (b)(3)(B)(viii)(XT).

(C) CONSULTATION WITH SMALL HOSPITALS.—The Sec-
retary shall consult with small rural and urban hospitals
on the application of the Program to such hospitals.

(12) PROMULGATION OF REGULATIONS.—The Secretary shall
promulgate regulations to carry out the Program, including the
selection of measures under paragraph (2), the methodology de-
veloped under paragraph (5) that is used to calculate hospital
performance scores, and the methodology used to determine
the amount of value-based incentive payments under para-
graph (6).

(p) ADJUSTMENT TO HOSPITAL PAYMENTS FOR HOSPITAL AcC-
QUIRED CONDITIONS.—

(1) IN GENERAL.—In order to provide an incentive for applica-
ble hospitals to reduce hospital acquired conditions under this
title, with respect to discharges from an applicable hospital oc-
curring during fiscal year 2015 or a subsequent fiscal year, the
amount of payment under this section or section 1814(b)(3), as
applicable, for such discharges during the fiscal year shall be
equal to 99 percent of the amount of payment that would oth-
erwise apply to such discharges under this section or section
1814(b)(3) (determined after the application of subsections (o)
and (q) and section 1814(1)(4) but without regard to this sub-
section).

(2) APPLICABLE HOSPITALS.—

(A) IN GENERAL.—For purposes of this subsection, the
term “applicable hospital” means a subsection (d) hospital
that meets the criteria described in subparagraph (B).

(B) CRITERIA DESCRIBED.—

(1) IN GENERAL.—The criteria described in this sub-
paragraph, with respect to a subsection (d) hospital, is
that the subsection (d) hospital is in the top quartile
of all subsection (d) hospitals, relative to the national
average, of hospital acquired conditions during the ap-
plicable period, as determined by the Secretary.

(i1) RISK ADJUSTMENT.—In carrying out clause (i),
the Secretary shall establish and apply an appropriate
risk adjustment methodology.

(C) EXEMPTION.—In the case of a hospital that is paid
under section 1814(b)(3), the Secretary may exempt such
hospital from the application of this subsection if the State
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which is paid under such section submits an annual report
to the Secretary describing how a similar program in the
State for a participating hospital or hospitals achieves or
surpasses the measured results in terms of patient health
outcomes and cost savings established under this sub-
section.

(3) HOSPITAL ACQUIRED CONDITIONS.—For purposes of this
subsection, the term “hospital acquired condition” means a con-
dition identified for purposes of subsection (d)(4)(D)(iv) and any
other condition determined appropriate by the Secretary that
an individual acquires during a stay in an applicable hospital,
as determined by the Secretary.

(4) APPLICABLE PERIOD.—In this subsection, the term “appli-
cable period” means, with respect to a fiscal year, a period
specified by the Secretary.

(5) REPORTING TO HOSPITALS.—Prior to fiscal year 2015 and
each subsequent fiscal year, the Secretary shall provide con-
fidential reports to applicable hospitals with respect to hospital
acquired conditions of the applicable hospital during the appli-
cable period.

(6) REPORTING HOSPITAL SPECIFIC INFORMATION.—

(A) IN GENERAL.—The Secretary shall make information
available to the public regarding hospital acquired condi-
tions of each applicable hospital.

(B) OPPORTUNITY TO REVIEW AND SUBMIT CORREC-
TIONS.—The Secretary shall ensure that an applicable hos-
pital has the opportunity to review, and submit corrections
for, the information to be made public with respect to the
hospital under subparagraph (A) prior to such information
being made public.

(C) WEBSITE.—Such information shall be posted on the
Hospital Compare Internet website in an easily under-
standable format.

(7) LIMITATIONS ON REVIEW.—There shall be no administra-
tive or judicial review under section 1869, section 1878, or oth-
erwise of the following:

(A) The criteria described in paragraph (2)(A).

(B) The specification of hospital acquired conditions
under paragraph (3).

(C) The specification of the applicable period under para-
graph (4).

(D) The provision of reports to applicable hospitals under
paragraph (5) and the information made available to the
public under paragraph (6).

(q) HospITAL READMISSIONS REDUCTION PROGRAM.—

(1) IN GENERAL.—With respect to payment for discharges
from an applicable hospital (as defined in paragraph (5)(C)) oc-
curring during a fiscal year beginning on or after October 1,
2012, in order to account for excess readmissions in the hos-
pital, the Secretary shall make payments (in addition to the
payments described in paragraph (2)(A)(ii)) for such a dis-
charge to such hospital under subsection (d) (or section
1814(fb)(3), as the case may be) in an amount equal to the prod-
uct of—
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(A) the base operating DRG payment amount (as defined
in paragraph (2)) for the discharge; and

(B) the adjustment factor (described in paragraph (3)(A))
for the hospital for the fiscal year.

(2) BASE OPERATING DRG PAYMENT AMOUNT DEFINED.—

(A) IN GENERAL.—Except as provided in subparagraph
(B), in this subsection, the term “base operating DRG pay-
ment amount” means, with respect to a hospital for a fiscal
year—

(i) the payment amount that would otherwise be
made under subsection (d) (determined without regard
to subsection (o)) for a discharge if this subsection did
not apply; reduced by

(i) any portion of such payment amount that is at-
tributable to payments under paragraphs (5)(A),
(5)(B), (5)(F), and (12) of subsection (d).

(B) SPECIAL RULES FOR CERTAIN HOSPITALS.—

(i) SOLE COMMUNITY HOSPITALS AND MEDICARE-DE-
PENDENT, SMALL RURAL HOSPITALS.—In the case of a
medicare-dependent, small rural hospital (with respect
to discharges occurring during fiscal years 2012 and
2013) or a sole community hospital, in applying sub-
paragraph (A)(i), the payment amount that would oth-
erwise be made under subsection (d) shall be deter-
mined without regard to subparagraphs (I) and (L) of
subsection (b)(3) and subparagraphs (D) and (G) of
subsection (d)(5).

(ii) HOSPITALS PAID UNDER SECTION 1814.—In the
case of a hospital that is paid under section 1814(b)(3),
the Secretary may exempt such hospitals provided
that States paid under such section submit an annual
report to the Secretary describing how a similar pro-
gram in the State for a participating hospital or hos-
pitals achieves or surpasses the measured results in
terms of patient health outcomes and cost savings es-
tablished herein with respect to this section.

(3) ADJUSTMENT FACTOR.—

(A) IN GENERAL.—For purposes of paragraph (1), subject
to subparagraph (D), the adjustment factor under this
paragraph for an applicable hospital for a fiscal year is
equal to the greater of—

(i) the ratio described in subparagraph (B) for the
hospital for the applicable period (as defined in para-
graph (5)(D)) for such fiscal year; or

(11) the floor adjustment factor specified in subpara-
graph (C).

(B) RAaT10.—The ratio described in this subparagraph for
a hospital for an applicable period is equal to 1 minus the
ratio of—

(i) the aggregate payments for excess readmissions
(as defined in paragraph (4)(A)) with respect to an ap-
plicable hospital for the applicable period; and

(i1) the aggregate payments for all discharges (as de-
fined in paragraph (4)(B)) with respect to such applica-
ble hospital for such applicable period.
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(C) FLOOR ADJUSTMENT FACTOR.—For purposes of sub-
paragraph (A), the floor adjustment factor specified in this
subparagraph for—

(i) fiscal year 2013 is 0.99;

(i1) fiscal year 2014 is 0.98; or

(iii) fiscal year 2015 and subsequent fiscal years is
0.97.

(D) TRANSITIONAL ADJUSTMENT FOR DUAL ELIGIBLES.—

(i) IN GENERAL.—In determining a hospital’s adjust-
ment factor under this paragraph for purposes of mak-
ing payments for discharges occurring during and
after fiscal year 2019, and before the application of
clause (i) of subparagraph (E), the Secretary shall as-
sign hospitals to groups (as defined by the Secretary
under clause (ii)) and apply the applicable provisions
of this subsection using a methodology in a manner
that allows for separate comparison of hospitals within
each such group, as determined by the Secretary.

(ii) DEFINING GROUPS.—For purposes of this sub-
paragraph, the Secretary shall define groups of hos-
pitals, based on their overall proportion, of the inpa-
tients who are entitled to, or enrolled for, benefits
under part A, and who are full-benefit dual eligible in-
dividuals (as defined in section 1935(c)(6)). In defining
groups, the Secretary shall consult the Medicare Pay-
ment Advisory Commission and may consider the
analysis done by such Commission in preparing the
portion of its report submitted to Congress in June
2013 relating to readmissions.

(iii)) MINIMIZING REPORTING BURDEN ON HOSPITALS.—
In carrying out this subparagraph, the Secretary shall
not impose any additional reporting requirements on
hospitals.

(iv) BUDGET NEUTRAL DESIGN METHODOLOGY.—The
Secretary shall design the methodology to implement
this subparagraph so that the estimated total amount
of reductions in payments under this subsection
equals the estimated total amount of reductions in
payments that would otherwise occur under this sub-
section if this subparagraph did not apply.

(E) CHANGES IN RISK ADJUSTMENT.—

(i) CONSIDERATION OF RECOMMENDATIONS IN IMPACT
REPORTS.—The Secretary may take into account the
studies conducted and the recommendations made by
the Secretary under section 2(d)(1) of the IMPACT Act
of 2014 (Public Law 113-185; 42 U.S.C. 1395lll note)
with respect to the application under this subsection of
risk adjustment methodologies. Nothing in this clause
shall be construed as precluding consideration of the
use of groupings of hospitals.

(ii) CONSIDERATION OF EXCLUSION OF PATIENT CASES
BASED ON V OR OTHER APPROPRIATE CODES.—In pro-
mulgating regulations to carry out this subsection
with respect to discharges occurring after fiscal year
2018, the Secretary may consider the use of V or other
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ICD-related codes for removal of a readmission. The
Secretary may consider modifying measures under
this subsection to incorporate V or other ICD-related
codes at the same time as other changes are being
made under this subparagraph.

(iii)) REMOVAL OF CERTAIN READMISSIONS.—In pro-
mulgating regulations to carry out this subsection,
with respect to discharges occurring after fiscal year
2018, the Secretary may consider removal as a read-
mission of an admission that is classified within one
or more of the following: transplants, end-stage renal
disease, burns, trauma, psychosis, or substance abuse.
The Secretary may consider modifying measures
under this subsection to remove readmissions at the
same time as other changes are being made under this
subparagraph.

(4) AGGREGATE PAYMENTS, EXCESS READMISSION RATIO DE-
FINED.—For purposes of this subsection:

(A) AGGREGATE PAYMENTS FOR EXCESS READMISSIONS.—
The term “aggregate payments for excess readmissions”
means, for a hospital for an applicable period, the sum, for
applicable conditions (as defined in paragraph (5)(A)), of
the product, for each applicable condition, of—

(i) the base operating DRG payment amount for
such hospital for such applicable period for such condi-
tion;

(i) the number of admissions for such condition for
such hospital for such applicable period; and

(111) the excess readmissions ratio (as defined in sub-
paragraph (C)) for such hospital for such applicable
period minus 1.

(B) AGGREGATE PAYMENTS FOR ALL DISCHARGES.—The
term “aggregate payments for all discharges” means, for a
hospital for an applicable period, the sum of the base oper-
ating DRG payment amounts for all discharges for all con-
ditions from such hospital for such applicable period.

(C) EXCESS READMISSION RATIO.—

(i) IN GENERAL.—Subject to clause (ii), the term “ex-
cess readmissions ratio” means, with respect to an ap-
plicable condition for a hospital for an applicable pe-
riod, the ratio (but not less than 1.0) of—

(I) the risk adjusted readmissions based on ac-
tual readmissions, as determined consistent with
a readmission measure methodology that has been
endorsed under paragraph (5)(A)(i1)(I), for an ap-
plicable hospital for such condition with respect to
such applicable period; to

(IT) the risk adjusted expected readmissions (as
determined consistent with such a methodology)
for such hospital for such condition with respect to
such applicable period.

(i1) EXCLUSION OF CERTAIN READMISSIONS.—For pur-
poses of clause (i), with respect to a hospital, excess
readmissions shall not include readmissions for an ap-
plicable condition for which there are fewer than a
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minimum number (as determined by the Secretary) of
discharges for such applicable condition for the appli-
cable period and such hospital.

(5) DEFINITIONS.—For purposes of this subsection:

(A) APPLICABLE CONDITION.—The term “applicable condi-
tion” means, subject to subparagraph (B), a condition or
procedure selected by the Secretary among conditions and
procedures for which—

(i) readmissions (as defined in subparagraph (E))
that represent conditions or procedures that are high
volume or high expenditures under this title (or other
criteria specified by the Secretary); and

(ii) measures of such readmissions—

(I) have been endorsed by the entity with a con-
tract under section 1890(a); and

(IT) such endorsed measures have exclusions for
readmissions that are unrelated to the prior dis-
charge (such as a planned readmission or transfer
to another applicable hospital).

(B) EXPANSION OF APPLICABLE CONDITIONS.—Beginning
with fiscal year 2015, the Secretary shall, to the extent
practicable, expand the applicable conditions beyond the 3
conditions for which measures have been endorsed as de-
scribed in subparagraph (A)Gi)(I) as of the date of the en-
actment of this subsection to the additional 4 conditions
that have been identified by the Medicare Payment Advi-
sory Commission in its report to Congress in June 2007
and to other conditions and procedures as determined ap-
propriate by the Secretary. In expanding such applicable
conditions, the Secretary shall seek the endorsement de-
scribed in subparagraph (A)Gi)(I) but may apply such
measures without such an endorsement in the case of a
specified area or medical topic determined appropriate by
the Secretary for which a feasible and practical measure
has not been endorsed by the entity with a contract under
section 1890(a) as long as due consideration is given to
measures that have been endorsed or adopted by a con-
sensus organization identified by the Secretary.

(C) APPLICABLE HOSPITAL.—The term “applicable hos-
pital” means a subsection (d) hospital or a hospital that is
paid under section 1814(b)(3), as the case may be.

(D) ApPLICABLE PERIOD.—The term “applicable period”
means, with respect to a fiscal year, such period as the
Secretary shall specify.

(E) READMISSION.—The term “readmission” means, in
the case of an individual who is discharged from an appli-
cable hospital, the admission of the individual to the same
or another applicable hospital within a time period speci-
fied by the Secretary from the date of such discharge. Inso-
far as the discharge relates to an applicable condition for
which there is an endorsed measure described in subpara-
graph (A)(ii)(I), such time period (such as 30 days) shall be
consistent with the time period specified for such measure.

(6) REPORTING HOSPITAL SPECIFIC INFORMATION.—
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(A) IN GENERAL.—The Secretary shall make information
available to the public regarding readmission rates of each
subsection (d) hospital under the program.

(B) OPPORTUNITY TO REVIEW AND SUBMIT CORREC-
TIONS.—The Secretary shall ensure that a subsection (d)
hospital has the opportunity to review, and submit correc-
tions for, the information to be made public with respect
to the hospital under subparagraph (A) prior to such infor-
mation being made public.

(C) WEBSITE.—Such information shall be posted on the
Hospital Compare Internet website in an easily under-
standable format.

(7) LIMITATIONS ON REVIEW.—There shall be no administra-
tive or judicial review under section 1869, section 1878, or oth-
erwise of the following:

(A) The determination of base operating DRG payment
amounts.

(B) The methodology for determining the adjustment fac-
tor under paragraph (3), including excess readmissions
ratio under paragraph (4)(C), aggregate payments for ex-
cess readmissions under paragraph (4)(A), and aggregate
payments for all discharges under paragraph (4)(B), and
applicable periods and applicable conditions under para-
graph (5).

(C) The measures of readmissions as described in para-
graph (5)(A)(i).

(8) READMISSION RATES FOR ALL PATIENTS.—

(A) CALCULATION OF READMISSION.—The Secretary shall
calculate readmission rates for all patients (as defined in
subparagraph (D)) for a specified hospital (as defined in
subparagraph (D)(ii)) for an applicable condition (as de-
fined in paragraph (5)(B)) and other conditions deemed ap-
propriate by the Secretary for an applicable period (as de-
fined in paragraph (5)(D)) in the same manner as used to
calculate such readmission rates for hospitals with respect
to this title and posted on the CMS Hospital Compare
website.

(B) POSTING OF HOSPITAL SPECIFIC ALL PATIENT READMIS-
SION RATES.—The Secretary shall make information on all
patient readmission rates calculated under subparagraph
(A) available on the CMS Hospital Compare website in a
form and manner determined appropriate by the Sec-
retary. The Secretary may also make other information de-
termined appropriate by the Secretary available on such
website.

(C) HOSPITAL SUBMISSION OF ALL PATIENT DATA.—

(i) Except as provided for in clause (ii), each speci-
fied hospital (as defined in subparagraph (D)(ii)) shall
submit to the Secretary, in a form, manner and time
specified by the Secretary, data and information deter-
mined necessary by the Secretary for the Secretary to
calculate the all patient readmission rates described in
subparagraph (A).

(i1) Instead of a specified hospital submitting to the
Secretary the data and information described in clause
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(i), such data and information may be submitted to the
Secretary, on behalf of such a specified hospital, by a
state or an entity determined appropriate by the Sec-
retary.

(D) DEFINITIONS.—For purposes of this paragraph:

(i) The term “all patients” means patients who are
treated on an inpatient basis and discharged from a
specified hospital (as defined in clause (ii)).

(i1) The term “specified hospital” means a subsection
(d) hospital, hospitals described in clauses (i) through
(v) of subsection (d)(1)(B) and, as determined feasible
and appropriate by the Secretary, other hospitals not
otherwise described in this subparagraph.

(r) ADJUSTMENTS TO MEDICARE DSH PAYMENTS.—

(1) EMPIRICALLY JUSTIFIED DSH PAYMENTS.—For fiscal year
2014 and each subsequent fiscal year, instead of the amount
of disproportionate share hospital payment that would other-
wise be made under subsection (d)(5)(F) to a subsection (d) hos-
pital for the fiscal year, the Secretary shall pay to the sub-
section (d) hospital 25 percent of such amount (which rep-
resents the empirically justified amount for such payment, as
determined by the Medicare Payment Advisory Commission in
its March 2007 Report to the Congress).

(2) ADDITIONAL PAYMENT.—In addition to the payment made
to a subsection (d) hospital under paragraph (1), for fiscal year
2014 and each subsequent fiscal year, the Secretary shall pay
to such subsection (d) hospitals an additional amount equal to
the product of the following factors:

(A) FACTOR ONE.—A factor equal to the difference be-
tween—

(i) the aggregate amount of payments that would be
made to subsection (d) hospitals under subsection
(d)(B)(F) if this subsection did not apply for such fiscal
year (as estimated by the Secretary); and

(i1) the aggregate amount of payments that are
made to subsection (d) hospitals under paragraph (1)
for such fiscal year (as so estimated).

(B) FACTOR TWO.—

(1) FISCAL YEARS 2014, 2015, 2016, AND 2017.—For each
of fiscal years 2014, 2015, 2016, and 2017, a factor
equal to 1 minus the percent change in the percent of
individuals under the age of 65 who are uninsured, as
de‘iermined by comparing the percent of such individ-
uals—

(I) who are uninsured in 2013, the last year be-
fore coverage expansion under the Patient Protec-
tion and Affordable Care Act (as calculated by the
Secretary based on the most recent estimates
available from the Director of the Congressional
Budget Office before a vote in either House on the
Health Care and Education Reconciliation Act of
2010 that, if determined in the affirmative, would
clear such Act for enrollment); and

(IT) who are uninsured in the most recent period
for which data is available (as so calculated),
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minus 0.1 percentage points for fiscal year 2014 and
minus 0.2 percentage points for each of fiscal years
2015, 2016, and 2017.

(ii) 2018 AND SUBSEQUENT YEARS.—For fiscal year
2018 and each subsequent fiscal year, a factor equal to
1 minus the percent change in the percent of individ-
uals who are uninsured, as determined by comparing
the percent of individuals—

(I) who are uninsured in 2013 (as estimated by
the Secretary, based on data from the Census Bu-
reau or other sources the Secretary determines
appropriate, and certified by the Chief Actuary of
thez1 Centers for Medicare & Medicaid Services);
an

(IT) who are uninsured in the most recent period
for which data is available (as so estimated and
certified),

minus 0.2 percentage points for each of fiscal years
2018 and 2019.
(C) FACTOR THREE.—A factor equal to the percent, for
e?ch subsection (d) hospital, that represents the quotient
0 —

(i) the amount of uncompensated care for such hos-
pital for a period selected by the Secretary (as esti-
mated by the Secretary, based on appropriate data (in-
cluding, in the case where the Secretary determines
that alternative data is available which is a better
proxy for the costs of subsection (d) hospitals for treat-
ing the uninsured, the use of such alternative data));
and

(ii) the aggregate amount of uncompensated care for
all subsection (d) hospitals that receive a payment
under this subsection for such period (as so estimated,
based on such data).

(3) LIMITATIONS ON REVIEW.—There shall be no administra-
tive or judicial review under section 1869, section 1878, or oth-
erwise of the following:

(A) Any estimate of the Secretary for purposes of deter-
mining the factors described in paragraph (2).
(B) Any period selected by the Secretary for such pur-
poses.
(s) PROSPECTIVE PAYMENT FOR PSYCHIATRIC HOSPITALS.—

(1) REFERENCE TO ESTABLISHMENT AND IMPLEMENTATION OF
SYSTEM.—For provisions related to the establishment and im-
plementation of a prospective payment system for payments
under this title for inpatient hospital services furnished by psy-
chiatric hospitals (as described in clause (i) of subsection
(d)(1)(B)) and psychiatric units (as described in the matter fol-
lowing clause (v) of such subsection), see section 124 of the
Medicare, Medicaid, and SCHIP Balanced Budget Refinement
Act of 1999.

(2) IMPLEMENTATION FOR RATE YEAR BEGINNING IN 2010 AND
SUBSEQUENT RATE YEARS.—

(A) IN GENERAL.—In implementing the system described
in paragraph (1) for the rate year beginning in 2010 and
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any subsequent rate year, any update to a base rate for
days during the rate year for a psychiatric hospital or unit,
respectively, shall be reduced—

(i) for the rate year beginning in 2012 and each sub-
sequent rate year, by the productivity adjustment de-
scribed in section 1886(b)(3)(B)(xi)(II); and

(i) for each of the rate years beginning in 2010
through 2019, by the other adjustment described in
paragraph (3).

(B) SPECIAL RULE.—The application of this paragraph
may result in such update being less than 0.0 for a rate
year, and may result in payment rates under the system
described in paragraph (1) for a rate year being less than
such payment rates for the preceding rate year.

(3) OTHER ADJUSTMENT.—For purposes of paragraph
(2)(A)(i), the other adjustment described in this paragraph is—

(A) for each of the rate years beginning in 2010 and
2011, 0.25 percentage point;

(B) for each of the rate years beginning in 2012 and
2013, 0.1 percentage point;

(C) for the rate year beginning in 2014, 0.3 percentage
point;

(D) for each of the rate years beginning in 2015 and
2016, 0.2 percentage point; and

(E) for each of the rate years beginning in 2017, 2018,
and 2019, 0.75 percentage point.

(4) QUALITY REPORTING.—

(A) REDUCTION IN UPDATE FOR FAILURE TO REPORT.—

(i) IN GENERAL.—Under the system described in
paragraph (1), for rate year 2014 and each subsequent
rate year, in the case of a psychiatric hospital or psy-
chiatric unit that does not submit data to the Sec-
retary in accordance with subparagraph (C) with re-
spect to such a rate year, any annual update to a
standard Federal rate for discharges for the hospital
during the rate year, and after application of para-
graph (2), shall be reduced by 2 percentage points.

(i1) SPECIAL RULE.—The application of this subpara-
graph may result in such annual update being less
than 0.0 for a rate year, and may result in payment
rates under the system described in paragraph (1) for
a rate year being less than such payment rates for the
preceding rate year.

(B) NONCUMULATIVE APPLICATION.—Any reduction under
subparagraph (A) shall apply only with respect to the rate
year involved and the Secretary shall not take into account
such reduction in computing the payment amount under
the system described in paragraph (1) for a subsequent
rate year.

(C) SUBMISSION OF QUALITY DATA.—For rate year 2014
and each subsequent rate year, each psychiatric hospital
and psychiatric unit shall submit to the Secretary data on
quality measures specified under subparagraph (D). Such
data shall be submitted in a form and manner, and at a



174

time, specified by the Secretary for purposes of this sub-
paragraph.

(D) QUALITY MEASURES.—

(i) IN GENERAL.—Subject to clause (ii), any measure
specified by the Secretary under this subparagraph
must have been endorsed by the entity with a contract
under section 1890(a).

(i1) EXCEPTION.—In the case of a specified area or
medical topic determined appropriate by the Secretary
for which a feasible and practical measure has not
been endorsed by the entity with a contract under sec-
tion 1890(a), the Secretary may specify a measure that
is not so endorsed as long as due consideration is
given to measures that have been endorsed or adopted
by a consensus organization identified by the Sec-
retary.

(iii) TIME FRAME.—Not later than October 1, 2012,
the Secretary shall publish the measures selected
under this subparagraph that will be applicable with
respect to rate year 2014.

(E) PUBLIC AVAILABILITY OF DATA SUBMITTED.—The Sec-
retary shall establish procedures for making data sub-
mitted under subparagraph (C) available to the public.
Such procedures shall ensure that a psychiatric hospital
and a psychiatric unit has the opportunity to review the
data that is to be made public with respect to the hospital
or unit prior to such data being made public. The Sec-
retary shall report quality measures that relate to services
furnished in inpatient settings in psychiatric hospitals and
psychiatric units on the Internet website of the Centers for
Medicare & Medicaid Services.

(t) RELATING SIMILAR INPATIENT AND OUTPATIENT HOSPITAL
SERVICES.—

(1) DEVELOPMENT OF HCPCS VERSION OF MS—DRG CODES.—Not
later than January 1, 2018, the Secretary shall develop
HCPCS versions for MS-DRGs that are similar to the ICD-10—
PCS for such MS-DRGs such that, to the extent possible, the
MS-DRG assignment shall be similar for a claim coded with
the HCPCS version as an identical claim coded with a ICD-
10-PCS code.

(2) COVERAGE OF SURGICAL MS-DRGS.—In carrying out para-
graph (1), the Secretary shall develop HCPCS versions of MS—
DRG codes for not fewer than 10 surgical MS-DRGs.

(3) PUBLICATION AND DISSEMINATION OF THE HCPCS VERSIONS
OF MS—DRGS.—

(A) IN GENERAL.—The Secretary shall develop a HCPCS
MS-DRG definitions manual and software that is similar
to the definitions manual and software for ICD-10-PCS
codes for such MS-DRGs. The Secretary shall post the
HCPCS MS-DRG definitions manual and software on the
Internet website of the Centers for Medicare & Medicaid
Services. The HCPCS MS-DRG definitions manual and
software shall be in the public domain and available for
use and redistribution without charge.
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(B) USE OF PREVIOUS ANALYSIS DONE BY MEDPAC.—In de-
veloping the HCPCS MS-DRG definitions manual and
software under subparagraph (A), the Secretary shall con-
sult with the Medicare Payment Advisory Commission and
shall consider the analysis done by such Commission in
translating outpatient surgical claims into inpatient sur-
gical MS-DRGs in preparing chapter 7 (relating to hos-
pital short-stay policy issues) of its “Medicare and the
Health Care Delivery System” report submitted to Con-
gress in June 2015.

(4) DEFINITION AND REFERENCE.—In this subsection:

(A) HCPCS.—The term “HCPCS” means, with respect to
hospital items and services, the code under the Healthcare
Common Procedure Coding System (HCPCS) (or a suc-
cessor code) for such items and services.

(B) ICD-10-pcs.—The term “ICD-10-PCS” means the
International Classification of Diseases, 10th Revision,
Procedure Coding System, and includes any subsequent re-
vision of such International Classification of Diseases, Pro-
cedure Coding System.

* * * * * * *
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LETTERS OF EXCHANGE

Congress of the Wnited States
0.5, Houst of Representatines

COMMITTEE ON WAYS AND MEANS

1102 LonowonrTH Houste Office BULDING
(202} 225-3625

AWashington, BE 205156348

httpiiwaysandmeans.house.gov

June 8, 2018

The Honorable Greg Walden

Chairman

Committee on Energy and Commerce
2125 Rayburn House Office Building

Washington, DC 20515

Dear Chairman Walden,

RICHARD E NEAL MASSACHUSETTS. RANKING MEMBER
SANDER M. LEVIN, MICHIGAN
JORN LEWIS, GEORGIA

LLOYD DOGGETT, TEXAS

MIKE THOMPSON, CALIFOANIA

JOWK B LANSON, CONNECTICUT

EARLBLUMENAUER, OREGON

RO XIND, WISCONSIN

BILL PASCRELL, JR. NEW JERSEY

JOSEPH CROWLEY, NEW YORK

SUZAN DeVBENE. WASHINGTON
JUOY CHU, CAUFORNIA

BRANDON CASEY,
MINGRITY CHIEF OF STAFF

1 write to you regarding several opioid bills the Committee on Ways and Means ordered favorably
reported to address the opioid epidemic. The following bills were also referred to the Committee on

Energy and Commerce.

1 ask that the Committee on Energy and Commerce waive formal consideration of the following bills
50 that they may proceed expeditiously to the House Floor:

« H.R. 5774, Combatting Opioid Abuse for Care in Hospitals (COACH) Act;

» HR. 5775, Providing Reliable Options for Patients and Educations Resources (PROPER) Act;

s HR. 5776, Medicare and Opioid Safe Treatment (MOST) Act;

* HR. 5773, Preventing Addition for Susceptible Seniors (PASS) Act;

* H.R. 5676, Stop Excessive Narcotics in our Retirement (SENIOR) Communities Protection

Act; and

» HR. 5723, Expanding Oversight of Opioid Prescribing and Payment Act.
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T acknowledge that by waiving formal consideration of the bills, the Committee on Energy and
Commerce is in no way waiving its jurisdiction over the subject matter contained in those provisions of
the bills that fall within your Rule X jurisdiction. I would support your effort to seek appointment of an
appropriate number of conferees on any House-Senate conference involving this legislation.

1 will include a copy of our letters in the Congressional Record during consideration of this legislation
on the House floor.

Sincerely,

o Foo

Kevin Brady
Chairman

cc:  The Honorable Paul Ryan, Speaker
The Honorable Richard E. Neal
The Honorable Frank Pallone
Thomas J. Wickham, Jr., Parliamentarian
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GREG WALDEN, OREGON FRANK PALLONE, JR., NEW JERSEY
CHAIRMAN RANKING MEMBER

ONE HUNDRED FIFTEENTH CONGRESS

Congress of the United States

fouse of Wepresentatives

COMMITTEE ON ENERGY AND COMMERCE

2125 Ravsurn House Osrice Buwbing
Wasingion, DC 20615-6115

June 8, 2018

The Honorable Kevin Brady

Chairman

Committee on Ways and Means

1102 Longworth House Office Building
Washington, DC 20515

Dear Chairman Brady:

Thank you for your letter regarding the following bills, which were also referred to the
Committee on Energy and Commerce:

¢ H.R. 5774, Combatting Opioid Abuse for Care in Hospitals (COACH) Act;

e H.R. 5775, Providing Reliable Options for Patients and Educations Resources (PROPER)
Act;

s HR. 5776, Medicare and Opioid Safe Treatment (MOST) Act;
+ H.R. 5773, Preventing Addition for Susceptible Seniors (PASS) Act;

« H.R. 5676, Stop Excessive Narcotics in our Retirement (SENIOR) Communities
Protection Act; and

H.R. 5723, Expanding Oversight of Opioid Prescribing and Payment Act.

I wanted to notify you that the Committee will forgo action on these bills so that they may
proceed expeditiously to the House floor.

1 appreciate your acknowledgment that by forgoing formal consideration of these bills,
the Committee on Energy and Commerce is in no way waiving its jurisdiction over the subject
matter contained in those provisions of the bills that fall within its Rule X jurisdiction. 1also
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Letter to the Honorable Kevin Brady
Page 2

appreciate your offer to support the Committee’s request for the appointment of conferees in the
event of a House-Senate conference involving this legislation.

Thank you for your assistance on this matter.

Sincerely,

Chairman
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