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The Committee on Financial Services, to whom was referred the
bill (H.R. 4294) to amend the Financial Stability Act of 2010 to pro-
vide a criminal penalty for unauthorized disclosures of certain indi-
vidually identifiable information by officers or employees of a Fed-
eral department or agency, having considered the same, report fa-
gorably thereon without amendment and recommend that the bill

0 pass.

PURPOSE AND SUMMARY

Introduced by Representative David Kustoff on November 8,
2017, H.R. 4294, the “Prevention of Private Information Dissemina-
tion Act of 2017” establishes criminal penalties for the unauthor-
ized disclosure by federal officials of living will and stress test de-
terminations and other individually identifiable information, spe-
cifically with respect to an officer or employee of a federal financial
regulatory agency who willfully makes an unauthorized disclosure
of certain individually identifiable information or a person who
willfully requests or obtains such information under false pre-
tenses.

BACKGROUND AND NEED FOR LEGISLATION

Section 165 of the Dodd-Frank Wall Street Reform and Con-
sumer Protection Act (“Dodd-Frank Act”) requires bank holding
companies (BHCs) with total consolidated assets of $50 billion or
more (also known as systemically-important financial institutions
(SIFIs)), and nonbank financial companies designated by the Fi-
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nancial Stability Oversight Council (FSOC) for supervision to an-
nually submit detailed plans to the Federal Reserve and the Fed-
eral Deposit Insurance Company (FDIC) describing the company’s
strategy for rapid and orderly resolution under the U.S. Bank-
ruptcy Code in the event of its material financial distress or fail-
ure.l

As part of the submission process, BHCs and nonbank SIFIs
must submit in-depth information about their business, including
trade secrets and other sensitive information whose release could
cause competitive harm to the institution. The Federal Reserve and
FDIC are supposed to closely safeguard this information and treat
the information as confidential.2

If the Federal Reserve and FDIC jointly conclude that a SIFI has
failed to produce a “credible” plan for its orderly resolution, they
can take a series of punitive measures, including imposing “more
stringent capital, leverage, or liquidity requirements, or restrictions
on the growth, activities, or operations of the company, or any sub-
sidiary thereof.”3 The Federal Reserve and FDIC can order an in-
stitution “to divest certain assets or operations”4 if it fails to rem-
edy the deficiencies identified by the regulators. Consequently, in-
formation about the results of living wills and stress tests can
translate to information about the bank’s financial health.

As a result, the unauthorized release of information related to
the results of living wills and stress tests were has the power to
move markets. “Information ‘moves markets’ when it results in
changes to [stock] prices upon being learned by certain market par-
ticipants.”® In short, market-moving information is information
that will cause investors to buy, or more often sell, equity securities
in a particular company or companies. When market-moving infor-
mation is leaked to the public, it affects the market for the security
in ways it would not otherwise have been affected. And when leaks
of market-moving information is made to an or a small group, the
recipients of that information can use it to engage in insider trad-
ing where they make trades based on knowledge they have improp-
erly gained that the rest of the market does not know.

On April 12, 2016, an improper disclosure of material, non-public
and confidential supervisory information occurred at either the
Federal Reserve System or the Federal Deposit Insurance Corpora-
tion.® The timing of this leak was particularly damaging as it came
when financial institutions were preparing to present quarterly
earnings reports to their investors. Earnings reports are important
because they provide both immediate and longer-term financial in-
formation and in turn these reports can and do affect stock prices.

Highlighting the loss in market confidence the 2016 leak created,
the U.S. Chamber of Commerce Center for Capital Markets Com-
petitiveness issued a statement:

1See Dodd-Frank Act § 165.

2 See generally 12 CFR §381.8.

31d. §165(d)(5)(A).

41d. §165(d)(5)(B).

5Kevin S. Haeberie and Todd M. Henderson, Information-Dissemination Law: The Regulation
of How Market-Moving Information Is Revealed, 101 Cornell Law Review 6, at 1385 n.12, http:/
scholarship.law.cornell.edu/cgi/viewcontent.cgi?article=4706&context=clr.

6 Ryan Tracy, Regulators Set to Reject Some Big Banks’ ’Living Wills, WALL ST. J., (Apr.
12, 2016), available at https://www.wsj.com/articles/regulators-set-to-find-flaws-in-big-u-s-banks-
living-wills-1460491197.
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Recent events, including yesterday’s U.S. Government
Accountability Office (GAO) report citing deficiencies with
the living wills process and last night’s press leak on living
wills on the eve of earnings announcements, provide fur-
ther evidence that the system is broken. If living wills are
to be a productive tool for financial stability, regulators
must fix this broken process and markets need to know
how those systems will improve the allocation of capital.
Contradictory outcomes through different tools such as
stress tests and living wills harm the ability of regulators
to achieve financial stability and for market participants to
understand what regulators are doing.”

H.R. 4294 imposes tough penalties in order to disincentivize the
unauthorized disclosure of material, non-public information that fi-
nancial regulators possess as a result of the mandates in Section
165 of the Dodd-Frank Act. The nature of the living will and stress
test documentation provided to the financial regulators has the
power to move markets, give rise to illegal insider trading, damage
the public’s confidence in the capital markets, and degrade the pub-
lic trust in the government.

HEARINGS

The Committee on Financial Services held a hearing examining
matters relating to H.R. 4294 on April 26, 2017 and April 28, 2017.

COMMITTEE CONSIDERATION

The Committee on Financial Services met in open session on No-
vember 14, 2017, and November 15, 2017, and ordered H.R. 4294
to be reported favorably to the House without amendment by a re-
corded vote of 60 yeas to 0 nays (Record vote no. FC-107), a
quorum being present.

COMMITTEE VOTES

Clause 3(b) of rule XIII of the Rules of the House of Representa-
tives requires the Committee to list the record votes on the motion
to report legislation and amendments thereto. The sole recorded
vote was on a motion by Chairman Hensarling to report the bill fa-
vorably to the House without amendment. The motion was agreed
to by a recorded vote of 60 yeas to 0 nays (Record vote no. FC-107),
a quorum being present.

7Press Release, U.S. Chamber Statement on Federal Regulation of Banks’ Living Wills, U.S.
Chamber of Commerce, April 13, 1206, https:/www.uschamber.com/press-release/us-chamber-
statement-federal-regulation-banks-living-wills.
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Record vote no. FC-107
Representative Yea  Nay Present Representative Yea  Nay Present
Mr. Hensarling .. X Ms. Maxine Waters (CA) ______ . SO
Mr. McHenry ... ) S Mrs. Carolyn B. Matoney (NY)__ X ... ...
Mr.King . X o Ms. Veldzquez ... X
Mr. Royee (CA} __ [T Mr. Sherman X
Mr. Lucas ) S Mr.Meeks ... X
) ST Me. Capuano . ... X
X Mr.Clay X
X Mr.lynch . X
X . MrDavidScott (GA).__...... X
X Mr AlGreen (TX) ... X
X . Mr.Cleaver ... X
) S Ms. Moore . .. X o
X Mr Ellison ... .. X
Mr. Pittenger . __ Mr, Perlmutter X
Mrs. Wagner Mr Himes ... X
Mr.Barr . Mr. Foster ... ) S
Mr. Rothfus __ .. MrKildee X
Mr. Messer . Mr. Delaney ___ X ..
Mr. Tipton ___ Ms. Sinema ___ X
Mr. Williams Mrs. Bealty ... SO
Mr.Poliguin ... % MeHeck ... X o
Mrs. Love . ) MrVargas ... ) S
M HIl X Mr.Gottheimer X .. ...
Mr.Emmer ... ) Mr. Gonzalez TX) _______..__. X s
MeZeldin .. } Mr.Crst . X s
MrTroft .. X MrKibuen ... X .. ...
Mr. Loudermilk
Mr. Mooney (WV)
Mr. MacArthur
Mr. Davidson
MrBudd ...
Wr. Kustoff (TN)
Ms. Tenney ...

fr. Hollingsworth X
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COMMITTEE OVERSIGHT FINDINGS

Pursuant to clause 3(c)(1) of rule XIII of the Rules of the House
of Representatives, the findings and recommendations of the Com-
mittee based on oversight activities under clause 2(b)(1) of rule X
of the Rules of the House of Representatives, are incorporated in
the descriptive portions of this report.

PERFORMANCE GOALS AND OBJECTIVES

Pursuant to clause 3(c)(4) of rule XIII of the Rules of the House
of Representatives, the Committee states that H.R. 4294 will pro-
vide a criminal penalty for unauthorized disclosures of individually
identifiable information by officers or employees of a Federal de-
partment or agency related to living will and stress test determina-
tions.

NEW BUDGET AUTHORITY, ENTITLEMENT AUTHORITY, AND TAX
EXPENDITURES

In compliance with clause 3(c)(2) of rule XIII of the Rules of the
House of Representatives, the Committee adopts as its own the es-
timate of new budget authority, entitlement authority, or tax ex-
penditures or revenues contained in the cost estimate prepared by

the Director of the Congressional Budget Office pursuant to section
402 of the Congressional Budget Act of 1974.

CONGRESSIONAL BUDGET OFFICE ESTIMATES

Pursuant to clause 3(¢c)(3) of rule XIII of the Rules of the House
of Representatives, the following is the cost estimate provided by
the Congressional Budget Office pursuant to section 402 of the
Congressional Budget Act of 1974:

U.S. CONGRESS,
CONGRESSIONAL BUDGET OFFICE,
Washington, DC, December 6, 2017.

Hon. JEB HENSARLING,
Chairman, Committee on Financial Services,
House of Representatives, Washington, DC.

DEAR MR. CHAIRMAN: The Congressional Budget Office has pre-
pared the enclosed cost estimate for H.R. 4294, the Prevention of
Private Information Dissemination Act of 2017.

If you wish further details on this estimate, we will be pleased
to provide them. The CBO staff contact is Peter Huether.

Sincerely,
KEITH HALL,
Director.

Enclosure.

H.R. 4294—Prevention of Private Information Dissemination Act of
2017

Large bank holding companies and certain nonbank financial
companies are currently subject to extra supervision, capital re-
quirements, and stress testing under the Dodd-Frank Wall Street
Reform and Consumer Protection Act. In connection with that en-
hanced supervision, H.R. 4294 would establish a criminal penalty
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for federal employees who willfully disclose individually identifiable
information collected from those institutions and for those who ob-
tain such information under false pretenses. Both penalties would
be set at $5,000.

Because people who are prosecuted and convicted under H.R.
4294 could be subject to criminal fines, the federal government
would probably collect additional penalties under the bill. Such
fines are recorded as revenues, deposited in the Crime Victims
Fund, and later spent without further appropriation action. How-
ever, CBO expects that any additional revenues and associated di-
rect spending would not be significant because the bill would prob-
ably affect a small number of cases.

Pay-as-you-go procedures apply because enacting H.R. 4294
would affect direct spending and revenues.

CBO estimates that enacting H.R. 4294 would not significantly
increase net direct spending and would not increase on-budget defi-
cits in any of the four consecutive 10-year periods beginning in
2028.

CBO has determined that the bill contains no intergovernmental
or private-sector mandates as defined in the Unfunded Mandates
Reform Act.

The CBO staff contact for this estimate is Peter Huether. The es-
timate was approved by John McClelland, Assistant Director for
Tax Analysis.

FEDERAL MANDATES STATEMENT

This information is provided in accordance with section 423 of
the Unfunded Mandates Reform Act of 1995.

The Committee has determined that the bill does not contain
Federal mandates on the private sector. The Committee has deter-
mined that the bill does not impose a Federal intergovernmental
mandate on State, local, or tribal governments.

ADVISORY COMMITTEE STATEMENT

No advisory committees within the meaning of section 5(b) of the
Federal Advisory Committee Act were created by this legislation.

APPLICABILITY TO LEGISLATIVE BRANCH

The Committee finds that the legislation does not relate to the
terms and conditions of employment or access to public services or
accommodations within the meaning of the section 102(b)(3) of the
Congressional Accountability Act.

EARMARK IDENTIFICATION

With respect to clause 9 of rule XXI of the Rules of the House
of Representatives, the Committee has carefully reviewed the pro-
visions of the bill and states that the provisions of the bill do not
contain any congressional earmarks, limited tax benefits, or limited
tariff benefits within the meaning of the rule.

DuPLICATION OF FEDERAL PROGRAMS

In compliance with clause 3(c)(5) of rule XIII of the Rules of the
House of Representatives, the Committee states that no provision
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of the bill establishes or reauthorizes: (1) a program of the Federal
Government known to be duplicative of another Federal program,;
(2) a program included in any report from the Government Ac-
countability Office to Congress pursuant to section 21 of Public
Law 111-139; or (3) a program related to a program identified in
the most recent Catalog of Federal Domestic Assistance, published
pursuant to the Federal Program Information Act (Pub. L. No. 95—
220, as amended by Pub. L. No. 98-169).

DISCLOSURE OF DIRECTED RULEMAKING

Pursuant to section 3(i) of H. Res. 5, (115th Congress), the fol-
lowing statement is made concerning directed rulemakings: The
Committee estimates that the bill requires no directed rulemakings
within the meaning of such section.

SECTION-BY-SECTION ANALYSIS OF THE LEGISLATION

Section 1. Short title

This section cites H.R. 4294 as the “Prevention of Private Infor-
mation Dissemination Act of 2017.”

Section 2. Criminal penalty for unauthorized disclosures

This section amends Section 165 of the Financial Stability Act of
2010 to create a criminal penalty for unauthorized disclosure of liv-
ing will and stress test determinations and other individually iden-
tifiable information by federal officials, specifically with respect to
an officer or employee of a federal financial regulatory agency. Any
person who willfully makes an unauthorized disclosure of certain
individually identifiable information or a person who willfully re-
quests or obtains such information under false pretenses shall be
guilty of a misdemeanor and fined not more than $5,000.

CHANGES IN EXISTING LAW MADE BY THE BILL, AS REPORTED

In compliance with clause 3(e) of rule XIII of the Rules of the
House of Representatives, changes in existing law made by the bill,
as reported, are shown as follows (existing law proposed to be omit-
ted is enclosed in black brackets, new matter is printed in italics,
and existing law in which no change is proposed is shown in
roman):

CHANGES IN EXISTING LAW MADE BY THE BILL, AS REPORTED

In compliance with clause 3(e) of rule XIII of the Rules of the
House of Representatives, changes in existing law made by the bill,
as reported, are shown as follows (new matter is printed in italic
and existing law in which no change is proposed is shown in
roman):

FINANCIAL STABILITY ACT OF 2010

* * *k & * * *

TITLE I—FINANCIAL STABILITY

* * *k & * * *k
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Subtitle C—Additional Board of Governors
Authority for Certain Nonbank Financial
Companies and Bank Holding Companies

* k & & * k &

SEC. 165. ENHANCED SUPERVISION AND PRUDENTIAL STANDARDS
FOR NONBANK FINANCIAL COMPANIES SUPERVISED BY
THE BOARD OF GOVERNORS AND CERTAIN BANK HOLD-
ING COMPANIES.

(a) IN GENERAL.—

(1) PURPOSE.—In order to prevent or mitigate risks to the fi-
nancial stability of the United States that could arise from the
material financial distress or failure, or ongoing activities, of
large, interconnected financial institutions, the Board of Gov-
ernors shall, on its own or pursuant to recommendations by
the Council under section 115, establish prudential standards
for nonbank financial companies supervised by the Board of
Governors and bank holding companies with total consolidated
assets equal to or greater than $50,000,000,000 that—

(A) are more stringent than the standards and require-
ments applicable to nonbank financial companies and bank
holding companies that do not present similar risks to the
financial stability of the United States; and

(B) increase in stringency, based on the considerations
identified in subsection (b)(3).

(2) TAILORED APPLICATION.—

(A) IN GENERAL.—In prescribing more stringent pruden-
tial standards under this section, the Board of Governors
may, on its own or pursuant to a recommendation by the
Council in accordance with section 115, differentiate
among companies on an individual basis or by category,
taking into consideration their capital structure, riskiness,
complexity, financial activities (including the financial ac-
tivities of their subsidiaries), size, and any other risk-re-
lated factors that the Board of Governors deems appro-
priate.

(B) ADJUSTMENT OF THRESHOLD FOR APPLICATION OF
CERTAIN STANDARDS.—The Board of Governors may, pursu-
ant to a recommendation by the Council in accordance
with section 115, establish an asset threshold above
$50,000,000,000 for the application of any standard estab-
lished under subsections (c) through (g).

(b) DEVELOPMENT OF PRUDENTIAL STANDARDS.—

(1) IN GENERAL.—

(A) REQUIRED STANDARDS.—The Board of Governors
shall establish prudential standards for nonbank financial
companies supervised by the Board of Governors and bank
holding companies described in subsection (a), that shall
include—

(i) risk-based capital requirements and leverage lim-
its, unless the Board of Governors, in consultation
with the Council, determines that such requirements
are not appropriate for a company subject to more
stringent prudential standards because of the activi-
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ties of such company (such as investment company ac-
tivities or assets under management) or structure, in
which case, the Board of Governors shall apply other
standards that result in similarly stringent risk con-
trols;

(i1) liquidity requirements;

(ii1) overall risk management requirements;

(iv) resolution plan and credit exposure report re-
quirements; and

(v) concentration limits.

(B) ADDITIONAL STANDARDS AUTHORIZED.—The Board of
Governors may establish additional prudential standards
for nonbank financial companies supervised by the Board
of Governors and bank holding companies described in
subsection (a), that include—

(i) a contingent capital requirement;

(ii) enhanced public disclosures;

(iii) short-term debt limits; and

(iv) such other prudential standards as the Board or
Governors, on its own or pursuant to a recommenda-
tion made by the Council in accordance with section
115, determines are appropriate.

(2) STANDARDS FOR FOREIGN FINANCIAL COMPANIES.—In ap-
plying the standards set forth in paragraph (1) to any foreign
nonbank financial company supervised by the Board of Gov-
ernors or foreign-based bank holding company, the Board of
Governors shall—

(A) give due regard to the principle of national treat-
ment and equality of competitive opportunity; and

(B) take into account the extent to which the foreign fi-
nancial company is subject on a consolidated basis to home
country standards that are comparable to those applied to
financial companies in the United States.

(8) CONSIDERATIONS.—In prescribing prudential standards
under paragraph (1), the Board of Governors shall—

(A) take into account differences among nonbank finan-
cial companies supervised by the Board of Governors and
bank holding companies described in subsection (a), based
on—

(i) the factors described in subsections (a) and (b) of
section 113;

(i1) whether the company owns an insured deposi-
tory institution;

(iii) nonfinancial activities and affiliations of the
company; and

(iv) any other risk-related factors that the Board of
Governors determines appropriate;

(B) to the extent possible, ensure that small changes in
the factors listed in subsections (a) and (b) of section 113
would not result in sharp, discontinuous changes in the
prudential standards established under paragraph (1) of
this subsection;

(C) take into account any recommendations of the Coun-
cil under section 115; and
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(D) adapt the required standards as appropriate in light
of any predominant line of business of such company, in-
cluding assets under management or other activities for
which particular standards may not be appropriate.

(4) CONSULTATION.—Before imposing prudential standards or
any other requirements pursuant to this section, including no-
tices of deficiencies in resolution plans and more stringent re-
quirements or divestiture orders resulting from such notices,
that are likely to have a significant impact on a functionally
regulated subsidiary or depository institution subsidiary of a
nonbank financial company supervised by the Board of Gov-
ernors or a bank holding company described in subsection (a),
the Board of Governors shall consult with each Council mem-
ber that primarily supervises any such subsidiary with respect
to any such standard or requirement.

(5) REPORT.—The Board of Governors shall submit an annual
report to Congress regarding the implementation of the pru-
dential standards required pursuant to paragraph (1), includ-
ing the use of such standards to mitigate risks to the financial
stability of the United States.

(c) CONTINGENT CAPITAL.—

(1) IN GENERAL.—Subsequent to submission by the Council of
a report to Congress under section 115(c), the Board of Gov-
ernors may issue regulations that require each nonbank finan-
cial company supervised by the Board of Governors and bank
holding companies described in subsection (a) to maintain a
minimum amount of contingent capital that is convertible to
equity in times of financial stress.

(2) FACTORS TO CONSIDER.—In issuing regulations under this
subsection, the Board of Governors shall consider—

(A) the results of the study undertaken by the Council,
and any recommendations of the Council, under section
115(c);

(B) an appropriate transition period for implementation
of contingent capital under this subsection;

(C) the factors described in subsection (b)(3)(A);

(D) capital requirements applicable to the nonbank fi-
nancial company supervised by the Board of Governors or
a bank holding company described in subsection (a), and
subsidiaries thereof; and

(E) any other factor that the Board of Governors deems
appropriate.

(d) RESOLUTION PLAN AND CREDIT EXPOSURE REPORTS.—

(1) REsSOLUTION PLAN.—The Board of Governors shall require
each nonbank financial company supervised by the Board of
Governors and bank holding companies described in subsection
(a) to report periodically to the Board of Governors, the Coun-
cil, and the Corporation the plan of such company for rapid
and orderly resolution in the event of material financial dis-
tress or failure, which shall include—

(A) information regarding the manner and extent to
which any insured depository institution affiliated with the
company is adequately protected from risks arising from
the activities of any nonbank subsidiaries of the company;



11

(B) full descriptions of the ownership structure, assets,
liabilities, and contractual obligations of the company;

(C) identification of the cross-guarantees tied to different
securities, identification of major counterparties, and a
process for determining to whom the collateral of the com-
pany is pledged; and

(D) any other information that the Board of Governors
and the Corporation jointly require by rule or order.

(2) CREDIT EXPOSURE REPORT.—The Board of Governors shall
require each nonbank financial company supervised by the
Board of Governors and bank holding companies described in
subsection (a) to report periodically to the Board of Governors,
the Council, and the Corporation on—

(A) the nature and extent to which the company has
credit exposure to other significant nonbank financial com-
panies and significant bank holding companies; and

(B) the nature and extent to which other significant
nonbank financial companies and significant bank holding
companies have credit exposure to that company.

(3) REVIEW.—The Board of Governors and the Corporation
shall review the information provided in accordance with this
subsection by each nonbank financial company supervised by
the Board of Governors and bank holding company described
in subsection (a).

(4) NOTICE OF DEFICIENCIES.—If the Board of Governors and
the Corporation jointly determine, based on their review under
paragraph (3), that the resolution plan of a nonbank financial
company supervised by the Board of Governors or a bank hold-
ing company described in subsection (a) is not credible or
would not facilitate an orderly resolution of the company under
title 11, United States Code—

(A) the Board of Governors and the Corporation shall no-
‘cif§(fi the company of the deficiencies in the resolution plan;
an

(B) the company shall resubmit the resolution plan with-
in a timeframe determined by the Board of Governors and
the Corporation, with revisions demonstrating that the
plan is credible and would result in an orderly resolution
under title 11, United States Code, including any proposed
changes in business operations and corporate structure to
facilitate implementation of the plan.

(5) FAILURE TO RESUBMIT CREDIBLE PLAN.—

(A) IN GENERAL.—If a nonbank financial company super-
vised by the Board of Governors or a bank holding com-
pany described in subsection (a) fails to timely resubmit
the resolution plan as required under paragraph (4), with
such revisions as are required under subparagraph (B), the
Board of Governors and the Corporation may jointly im-
pose more stringent capital, leverage, or liquidity require-
ments, or restrictions on the growth, activities, or oper-
ations of the company, or any subsidiary thereof, until
such time as the company resubmits a plan that remedies
the deficiencies.

(B) D1veESTITURE.—The Board of Governors and the Cor-
poration, in consultation with the Council, may jointly di-



12

rect a nonbank financial company supervised by the Board
of Governors or a bank holding company described in sub-
section (a), by order, to divest certain assets or operations
identified by the Board of Governors and the Corporation,
to facilitate an orderly resolution of such company under
title 11, United States Code, in the event of the failure of
such company, in any case in which—

(i) the Board of Governors and the Corporation have
jointly imposed more stringent requirements on the
company pursuant to subparagraph (A); and

(i1) the company has failed, within the 2-year period
beginning on the date of the imposition of such re-
quirements under subparagraph (A), to resubmit the
resolution plan with such revisions as were required
under paragraph (4)(B).

(6) NO LIMITING EFFECT.—A resolution plan submitted in ac-
cordance with this subsection shall not be binding on a bank-
ruptcy court, a receiver appointed under title II, or any other
authority that is authorized or required to resolve the nonbank
financial company supervised by the Board, any bank holding
company, or any subsidiary or affiliate of the foregoing.

(7) NO PRIVATE RIGHT OF ACTION.—No private right of action
may be based on any resolution plan submitted in accordance
with this subsection.

(8) RULEs.—Not later than 18 months after the date of en-
actment of this Act, the Board of Governors and the Corpora-
tion shall jointly issue final rules implementing this sub-
section.

(e) CONCENTRATION LIMITS.—

(1) STANDARDS.—In order to limit the risks that the failure
of any individual company could pose to a nonbank financial
company supervised by the Board of Governors or a bank hold-
ing company described in subsection (a), the Board of Gov-
erri{ors, by regulation, shall prescribe standards that limit such
risks.

(2) LIMITATION ON CREDIT EXPOSURE.—The regulations pre-
scribed by the Board of Governors under paragraph (1) shall
prohibit each nonbank financial company supervised by the
Board of Governors and bank holding company described in
subsection (a) from having credit exposure to any unaffiliated
company that exceeds 25 percent of the capital stock and sur-
plus (or such lower amount as the Board of Governors may de-
termine by regulation to be necessary to mitigate risks to the
financial stability of the United States) of the company.

(3) CREDIT EXPOSURE.—For purposes of paragraph (2), “credit
exposure” to a company means—

(A) all extensions of credit to the company, including
loans, deposits, and lines of credit;

(B) all repurchase agreements and reverse repurchase
agreements with the company, and all securities borrowing
and lending transactions with the company, to the extent
that such transactions create credit exposure for the
nonbank financial company supervised by the Board of
Governors or a bank holding company described in sub-
section (a);
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(C) all guarantees, acceptances, or letters of credit (in-
cluding endorsement or standby letters of credit) issued on
behalf of the company;

(D) all purchases of or investment in securities issued by
the company;

(E) counterparty credit exposure to the company in con-
nection with a derivative transaction between the nonbank
financial company supervised by the Board of Governors or
a bank holding company described in subsection (a) and
the company; and

(F) any other similar transactions that the Board of Gov-
ernors, by regulation, determines to be a credit exposure
for purposes of this section.

(4) ATTRIBUTION RULE.—For purposes of this subsection, any
transaction by a nonbank financial company supervised by the
Board of Governors or a bank holding company described in
subsection (a) with any person is a transaction with a com-
pany, to the extent that the proceeds of the transaction are
used for the benefit of, or transferred to, that company.

(5) RULEMAKING.—The Board of Governors may issue such
regulations and orders, including definitions consistent with
this section, as may be necessary to administer and carry out
this subsection.

(6) EXEMPTIONS.—This subsection shall not apply to any
Federal home loan bank. The Board of Governors may, by reg-
ulation or order, exempt transactions, in whole or in part, from
the definition of the term “credit exposure” for purposes of this
subsection, if the Board of Governors finds that the exemption
is in the public interest and is consistent with the purpose of
this subsection.

(7) TRANSITION PERIOD.—

(A) IN GENERAL.—This subsection and any regulations
and orders of the Board of Governors under this subsection
shall not be effective until 3 years after the date of enact-
ment of this Act.

(B) EXTENSION AUTHORIZED.—The Board of Governors
may extend the period specified in subparagraph (A) for
not longer than an additional 2 years.

(f) ENHANCED PuBLIC DiSCLOSURES.—The Board of Governors
may prescribe, by regulation, periodic public disclosures by
nonbank financial companies supervised by the Board of Governors
and bank holding companies described in subsection (a) in order to
support market evaluation of the risk profile, capital adequacy, and
risk management capabilities thereof.

(g) SHORT-TERM DEBT LIMITS.—

(1) IN GENERAL.—In order to mitigate the risks that an over-
accumulation of short-term debt could pose to financial compa-
nies and to the stability of the United States financial system,
the Board of Governors may, by regulation, prescribe a limit on
the amount of short-term debt, including off-balance sheet ex-
posures, that may be accumulated by any bank holding com-
pany described in subsection (a) and any nonbank financial
company supervised by the Board of Governors.

(2) BASIS OF LIMIT.—Any limit prescribed under paragraph
(1) shall be based on the short-term debt of the company de-
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scribed in paragraph (1) as a percentage of capital stock and
surplus of the company or on such other measure as the Board
of Governors considers appropriate.

(3) SHORT-TERM DEBT DEFINED.—For purposes of this sub-
section, the term “short-term debt” means such liabilities with
short-dated maturity that the Board of Governors identifies, by
regulation, except that such term does not include insured de-
posits.

(4) RULEMAKING AUTHORITY.—In addition to prescribing reg-
ulations under paragraphs (1) and (3), the Board of Governors
may prescribe such regulations, including definitions consistent
with this subsection, and issue such orders, as may be nec-
essary to carry out this subsection.

(5) AUTHORITY TO ISSUE EXEMPTIONS AND ADJUSTMENTS.—
Notwithstanding the Bank Holding Company Act of 1956 (12
U.S.C. 1841 et seq.), the Board of Governors may, if it deter-
mines such action is necessary to ensure appropriate height-
ened prudential supervision, with respect to a company de-
scribed in paragraph (1) that does not control an insured de-
pository institution, issue to such company an exemption from
or adjustment to the limit prescribed under paragraph (1).

(h) Risk COMMITTEE.—

(1) NONBANK FINANCIAL COMPANIES SUPERVISED BY THE
BOARD OF GOVERNORS.—The Board of Governors shall require
each nonbank financial company supervised by the Board of
Governors that is a publicly traded company to establish a risk
committee, as set forth in paragraph (3), not later than 1 year
after the date of receipt of a notice of final determination
under section 113(e)(3) with respect to such nonbank financial
company supervised by the Board of Governors.

(2) CERTAIN BANK HOLDING COMPANIES.—

(A) MANDATORY REGULATIONS.—The Board of Governors
shall issue regulations requiring each bank holding com-
pany that is a publicly traded company and that has total
consolidated assets of not less than $10,000,000,000 to es-
tablish a risk committee, as set forth in paragraph (3).

(B) PERMISSIVE REGULATIONS.—The Board of Governors
may require each bank holding company that is a publicly
traded company and that has total consolidated assets of
less than $10,000,000,000 to establish a risk committee, as
set forth in paragraph (3), as determined necessary or ap-
propriate by the Board of Governors to promote sound risk
management practices.

(3) RISK COMMITTEE.—A risk committee required by this sub-
section shall—

(A) be responsible for the oversight of the enterprise-
wide risk management practices of the nonbank financial
company supervised by the Board of Governors or bank
holding company described in subsection (a), as applicable;

(B) include such number of independent directors as the
Board of Governors may determine appropriate, based on
the nature of operations, size of assets, and other appro-
priate criteria related to the nonbank financial company
supervised by the Board of Governors or a bank holding
company described in subsection (a), as applicable; and
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(C) include at least 1 risk management expert having ex-
perience in identifying, assessing, and managing risk expo-
sures of large, complex firms.

(4) RULEMAKING.—The Board of Governors shall issue final
rules to carry out this subsection, not later than 1 year after
the transfer date, to take effect not later than 15 months after
the transfer date.

(i) STRESS TESTS.—

(1) BY THE BOARD OF GOVERNORS.—

(A) ANNUAL TESTS REQUIRED.—The Board of Governors,
in coordination with the appropriate primary financial reg-
ulatory agencies and the Federal Insurance Office, shall
conduct annual analyses in which nonbank financial com-
panies supervised by the Board of Governors and bank
holding companies described in subsection (a) are subject
to evaluation of whether such companies have the capital,
on a total consolidated basis, necessary to absorb losses as
a result of adverse economic conditions.

(B) TEST PARAMETERS AND CONSEQUENCES.—The Board
of Governors—

(i) shall provide for at least 3 different sets of condi-
tions under which the evaluation required by this sub-
section shall be conducted, including baseline, adverse,
and severely adverse;

(il) may require the tests described in subparagraph
(A) at bank holding companies and nonbank financial
companies, in addition to those for which annual tests
are required under subparagraph (A);

(iii) may develop and apply such other analytic tech-
niques as are necessary to identify, measure, and mon-
itor risks to the financial stability of the United
States;

(iv) shall require the companies described in sub-
paragraph (A) to update their resolution plans re-
quired under subsection (d)(1), as the Board of Gov-
ernors determines appropriate, based on the results of
the analyses; and

(v) shall publish a summary of the results of the
tests required under subparagraph (A) or clause (ii) of
this subparagraph.

(2) BY THE COMPANY.—

(A) REQUIREMENT.—A nonbank financial company super-
vised by the Board of Governors and a bank holding com-
pany described in subsection (a) shall conduct semiannual
stress tests. All other financial companies that have total
consolidated assets of more than $10,000,000,000 and are
regulated by a primary Federal financial regulatory agency
shall conduct annual stress tests. The tests required under
this subparagraph shall be conducted in accordance with
the regulations prescribed under subparagraph (C).

(B) REPORT.—A company required to conduct stress tests
under subparagraph (A) shall submit a report to the Board
of Governors and to its primary financial regulatory agen-
cy at such time, in such form, and containing such infor-
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mation as the primary financial regulatory agency shall re-
quire.

(C) REGULATIONS.—Each Federal primary financial regu-
latory agency, in coordination with the Board of Governors
and the Federal Insurance Office, shall issue consistent
and comparable regulations to implement this paragraph
that shall—

(i) define the term “stress test” for purposes of this
paragraph;

(ii) establish methodologies for the conduct of stress
tests required by this paragraph that shall provide for
at least 3 different sets of conditions, including base-
line, adverse, and severely adverse;

(iii) establish the form and content of the report re-
quired by subparagraph (B); and

(iv) require companies subject to this paragraph to
publish a summary of the results of the required
stress tests.

(j) LEVERAGE LIMITATION.—

(1) REQUIREMENT.—The Board of Governors shall require a
bank holding company with total consolidated assets equal to
or greater than $50,000,000,000 or a nonbank financial com-
pany supervised by the Board of Governors to maintain a debt
to equity ratio of no more than 15 to 1, upon a determination
by the Council that such company poses a grave threat to the
financial stability of the United States and that the imposition
of such requirement is necessary to mitigate the risk that such
company poses to the financial stability of the United States.
Nothing in this paragraph shall apply to a Federal home loan
bank.

(2) CONSIDERATIONS.—In making a determination under this
subsection, the Council shall consider the factors described in
subsections (a) and (b) of section 113 and any other risk-re-
lated factors that the Council deems appropriate.

(3) REGULATIONS.—The Board of Governors shall promulgate
regulations to establish procedures and timelines for complying
with the requirements of this subsection.

(k) INCLUSION OF OFF-BALANCE-SHEET ACTIVITIES IN COMPUTING
CAPITAL REQUIREMENTS.—

(1) IN GENERAL.—In the case of any bank holding company
described in subsection (a) or nonbank financial company su-
pervised by the Board of Governors, the computation of capital
for purposes of meeting capital requirements shall take into ac-
count any off-balance-sheet activities of the company.

(2) ExempPTIONS.—If the Board of Governors determines that
an exemption from the requirement under paragraph (1) is ap-
propriate, the Board of Governors may exempt a company, or
any transaction or transactions engaged in by such company,
from the requirements of paragraph (1).

(3) OFF-BALANCE-SHEET ACTIVITIES DEFINED.—For purposes
of this subsection, the term “off-balance-sheet activities” means
an existing liability of a company that is not currently a bal-
ance sheet liability, but may become one upon the happening
of some future event, including the following transactions, to
the extent that they may create a liability:
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(A) Direct credit substitutes in which a bank substitutes
its own credit for a third party, including standby letters
of credit.

(B) Irrevocable letters of credit that guarantee repay-
ment of commercial paper or tax-exempt securities.

(C) Risk participations in bankers’ acceptances.

(D) Sale and repurchase agreements.

(E) Asset sales with recourse against the seller.

(F) Interest rate swaps.

(G) Credit swaps.

(H) Commodities contracts.

(I) Forward contracts.

(J) Securities contracts.

(K) Such other activities or transactions as the Board of
Governors may, by rule, define.

(1) CRIMINAL PENALTY FOR UNAUTHORIZED DISCLOSURES.—

(1) IN GENERAL.—Any officer or employee of a Federal depart-
ment or agency, who by virtue of such officer or employee’s em-
ployment or official position, has possession of, or access to,
agency records which contain individually identifiable informa-
tion submitted pursuant to the requirements of this section, the
disclosure of which is prohibited by Federal statute, rule, or
regulation, and who knowing that disclosure of the specific ma-
terial is so prohibited, willfully discloses the material in any
manner to any person or agency not entitled to receive it, shall
be guilty of a misdemeanor and fined not more than $5,000.

(2) OBTAINING RECORDS UNDER FALSE PRETENSES.—Any per-
son who knowingly and willfully requests or obtains informa-
tion described under paragraph (1) from a Federal department
or agency under false pretenses shall be guilty of a mis-
demeanor and fined not more than $5,000.

(3) TREATMENT OF DETERMINATIONS.—For purposes of this
subsection, a determination made under subsection (d) or (i)
based on individually identifiable information submitted pursu-
ant to the requirements of this section shall be deemed individ-
ually identifiable information, the disclosure of which is prohib-
ited by Federal statute.

* * *k & * * *k
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