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TO ESTABLISH A COMMISSION FOR THE PURPOSE OF MAKING REC-
OMMENDATIONS REGARDING THE MODERNIZATION OR REALIGNMENT
OF FACILITIES OF THE VETERANS HEALTH ADMINISTRATION, TO IM-
PROVE CONSTRUCTION AND MANAGEMENT LEASES OF THE DEPART-
MENT OF VETERANS AFFAIRS, TO AMEND AND APPROPRIATE FUNDS
FOR THE VETERANS CHOICE PROGRAM, AND FOR OTHER PURPOSES

NOVEMBER 16, 2018.—Ordered to be printed

Mr. ROE of Tennessee, from the Committee on Veterans’ Affairs,
submitted the following

REPORT
together with
DISSENTING VIEWS

[To accompany H.R. 4243]

[Including cost estimate of the Congressional Budget Office]

The Committee on Veterans’ Affairs, to whom was referred the
bill (H.R. 4243) to establish a commission for the purpose of mak-
ing recommendations regarding the modernization or realignment
of facilities of the Veterans Health Administration, to improve con-
struction and management leases of the Department of Veterans
Affairs, to amend and appropriate funds for the Veterans Choice
Program, and for other purposes, having considered the same, re-
port favorably thereon with an amendment and recommend that
the bill as amended do pass.
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AMENDMENT

The amendment is as follows:
Strike all after the enacting clause and insert the following:

SECTION 1. TABLE OF CONTENTS.
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Congressional consideration of Commission report.

Definitions.

TITLE II-IMPROVEMENTS TO CONSTRUCTION MANAGEMENT AND LEASES
Modification of thresholds for major medical facility projects and major medical facility leases.
Improvement to training of construction personnel.

Authority to plan, design, construct, or lease shared medical facilities.
Enhanced use lease authority.

TITLE III—OTHER MATTERS

Exception on limitation on awards and bonuses for recruitment, relocation, and retention.
Appropriation of amounts.

Assessment of health care furnished by the Department to veterans who live in the territories.

TITLE I—ASSET AND INFRASTRUCTURE

REVIEW

SEC. 101. SHORT TITLE.
This title may be cited as the “VA Asset and Infrastructure Review Act of 2017”.
SEC. 102. THE COMMISSION.
(a) ESTABLISHMENT.—There is established an independent commission to be
known as the “Asset and Infrastructure Review Commission” (in this title referred
to as the “Commission”).
(b) DuTiES.—The Commission shall carry out the duties specified for it in this
title.
(¢) APPOINTMENT.—
(1) IN GENERAL.—
(A) APPOINTMENT.—The Commission shall be composed of 9 members ap-
pointed by the President, by and with the advice and consent of the Senate.
(B) TRANSMISSION OF NOMINATIONS.—The President shall transmit to the
Senate the nominations for appointment to the Commission not later than

May 31, 2021.

(2) CONSULTATION IN SELECTION PROCESS.—In selecting individuals for nomi-
nations for appointments to the Commission, the President shall consult with—

(A) the Speaker of the House of Representatives;

(B) the majority leader of the Senate;

(C) the minority leader of the House of Representatives;
(D) the minority leader of the Senate; and

(E) congressionally chartered, membership based veterans service organi-

zations concerning the appointment of three members.

(3) DESIGNATION OF CHAIR.—At the time the President nominates individuals
for appointment to the Commission under paragraph (1)(B), the President shall
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designate one such individual who shall serve as Chair of the Commission and
one such individual who shall serve as Vice Chair of the Commission.

(4) MEMBER REPRESENTATION.—In nominating individuals under this sub-
section, the President shall ensure that—

(A) veterans, reflecting current demographics of veterans enrolled in the
system of annual patient enrollment under section 1705 of title 38, United
States Code, are adequately represented in the membership of the Commis-
sion;

(B) at least one member of the Commission has experience working for
a private integrated health care system that has annual gross revenues of
more than $50,000,000;

(C) at least one member has experience as a senior manager for an entity
specified in clause (ii), (iii), or (iv) of section 101(a)(1)(B) of the Veterans
Access, Choice, and Accountability Act of 2014 (Public Law 113-146; 38
U.S.C. 1701 note);

(D) at least one member—

(i) has experience with capital asset management for the Federal
Government; and

(i1) is familiar with trades related to building and real property, in-
cluding construction, engineering, architecture, leasing, and strategic
partnerships; and

(E) at least three members represent congressionally chartered, member-
ship-based, veterans service organizations.

(d) MEETINGS.—

(1) IN GENERAL.—The Commission shall meet only during calendar years 2022
and 2023.

(2) PUBLIC NATURE OF MEETINGS AND PROCEEDINGS.—

(A) PUBLIC MEETINGS.—Each meeting of the Commission shall be open to
the public.

(B) OPEN PARTICIPATION.—AIl the proceedings, information, and delibera-
tions of the Commission shall be available for review by the public.

(e) VACANCIES.—A vacancy in the Commission shall be filled in the same manner
as the original appointment, but the individual appointed to fill the vacancy shall
serve only for the unexpired portion of the term for which the individual’s prede-
cessor was appointed.

(f) PAY.—

(1) IN GENERAL.—Members of the Commission shall serve without pay.

(2) OFFICERS OR EMPLOYEES OF THE UNITED STATES.—Each member of the
Commission who is an officer or employee of the United States shall serve with-
out compensation in addition to that received for service as an officer or em-
ployee of the United States.

(3) TRAVEL EXPENSES.—Members shall receive travel expenses, including per
diem in lieu of subsistence, in accordance with sections 5702 and 5703 of title
5, United States Code.

(g) DIRECTOR OF STAFF.—

(1) APPOINTMENT.—The Commission shall appoint a Director who—

(A) has not served as an employee of the Department of Veterans Affairs
during the one-year period preceding the date of such appointment; and

(B) is not otherwise barred or prohibited from serving as Director under
Federal ethics laws and regulations, by reason of post-employment conflict
of interest.

(2) RATE OF PAY.—The Director shall be paid at the rate of basic pay payable
for level IV of the Executive Schedule under section 5315 of title 5, United
States Code.

(h) STAFF.—

(1) PAY OF PERSONNEL.—Subject to paragraphs (2) and (3), the Director, with
the approval of the Commission, may appoint and fix the pay of additional per-
sonnel.

(2) EXEMPTION FROM CERTAIN REQUIREMENTS.—The Director may make such
appointments without regard to the provisions of title 5, United States Code,
governing appointments in the competitive service, and any personnel so ap-
pointed may be paid without regard to the provisions of chapter 51 and sub-
chapter III of chapter 53 of that title relating to classification and General
Schedule pay rates, except that an individual so appointed may not receive pay
in excess of the annual rate of basic pay payable for GS-15 of the General
Schedule.

(3) DETAILEES.—
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(A) LIMITATION ON NUMBER.—Not more than two-thirds of the personnel
employed by or detailed to the Commission may be on detail from the De-
partment of Veterans Affairs.

(B) PROFESSIONAL ANALYSTS.—Not more than half of the professional an-
alysts of the Commission staff may be persons detailed from the Depart-
ment of Veterans Affairs to the Commission.

(C) PROHIBITION ON DETAIL OF CERTAIN PERSONNEL.—A person may not
be detailed from the Department of Veterans Affairs to the Commission if]
within 6 months before the detail is to begin, that person participated per-
sonally and substantially in any matter within the Department of Veterans
Affairs concerning the preparation of recommendations regarding facilities
of the Veterans Health Administration.

(4) AUTHORITY TO REQUEST DETAILED PERSONNEL.—Subject to paragraph (3),
the head of any Federal department or agency, upon the request of the Director,
may detail any of the personnel of that department or agency to the Commis-
sion to assist the Commission in carrying out its duties under this title.

(5) INFORMATION FROM FEDERAL AGENCIES.—The Commission may secure di-
rectly from any Federal agency such information the Commission considers nec-
essary to carry out this title. Upon request of the Chair, the head of such agen-
cy shall furnish such information to the Commission.

(i) OTHER AUTHORITY.—

(1) TEMPORARY AND INTERMITTENT SERVICES.—The Commission may procure
by contract, to the extent funds are available, the temporary or intermittent
services of experts or consultants pursuant to section 3109 of title 5, United
States Code.

(2) LEASING AND ACQUISITION OF PROPERTY.—To the extent funds are avail-
able, the Commission may lease real property and acquire personal property ei-
ther of its own accord or in consultation with the General Services Administra-
tion.

(j) TERMINATION.—The Commission shall terminate on December 31, 2023.
(k) PROHIBITION AGAINST RESTRICTING COMMUNICATIONS.—

(1) IN GENERAL.—Except as provided in paragraph (2), no person may restrict
an employee of the Department of Veterans Affairs in communicating with the
Commission.

(2) UNLAWFUL COMMUNICATIONS.—Paragraph (1) does not apply to a commu-
nication that is unlawful.

SEC. 103. PROCEDURE FOR MAKING RECOMMENDATIONS.

(a) SELECTION CRITERIA.—

(1) PUBLICATION.—The Secretary shall, not later than February 1, 2021, and
after consulting with veterans service organizations, publish in the Federal Reg-
ister and transmit to the Committees on Veterans’ Affairs of the Senate and the
House of Representatives the criteria proposed to be used by the Department
of Veterans Affairs in assessing and making recommendations regarding the
modernization or realignment of facilities of the Veterans Health Administra-
tion under this title. Such criteria shall include the preferences of veterans re-
garding health care furnished by the Department.

(2) PuBLic COMMENT.—The Secretary shall provide an opportunity for public
comment on the proposed criteria under paragraph (1) for a period of at least
90 days and shall include notice of that opportunity in the publication required
under such paragraph.

(3) PUBLICATION OF FINAL CRITERIA.—The Secretary shall, not later than May
31, 2021, publish in the Federal Register and transmit to the Committees on
Veterans’ Affairs of the Senate and the House of Representatives the final cri-
teria to be used in making recommendations regarding the closure, moderniza-
tion, or realignment of facilities of the Veterans Health Administration under
this title.

(b) RECOMMENDATIONS OF THE SECRETARY.—

(1) PUBLICATION IN FEDERAL REGISTER.—The Secretary shall, not later than
January 31, 2022, and after consulting with veterans service organizations, pub-
lish in the Federal Register and transmit to the Committees on Veterans’ Af-
fairs of the Senate and the House of Representatives and to the Commission
a report detailing the recommendations regarding the modernization or realign-
ment of facilities of the Veterans Health Administration on the basis of the final
criteria referred to in subsection (a)(2) that are applicable.

(2) FACTORS FOR CONSIDERATION.—In making recommendations under this
subsection, the Secretary shall consider each of the following factors:
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(A) The degree to which any health care delivery or other site for pro-
viding services to veterans reflect the metrics of the Department of Vet-
erans Affairs regarding market area health system planning.

(B) The provision of effective and efficient access to high-quality health
care and services for veterans.

(C) The extent to which the real property that no longer meets the needs
of the Federal Government could be reconfigured, repurposed, consolidated,
realigned, exchanged, outleased, repurposed, replaced, sold, or disposed.

(D) The need of the Veterans Health Administration to acquire infra-
structure or facilities that will be used for the provision of health care and
services to veterans.

(E) The extent to which the operating and maintenance costs are reduced
through consolidating, colocating, and reconfiguring space, and through re-
alizing other operational efficiencies.

(F) The extent and timing of potential costs and savings, including the
number of years such costs or savings will be incurred, beginning with the
date of completion of the proposed recommendation.

(G) The extent to which the real property aligns with the mission of the
Department of Veterans Affairs.

(H) The extent to which any action would impact other missions of the
Department (including education, research, or emergency preparedness).

(I) Local stakeholder inputs and any factors identified through public
field hearings.

(J) The assessments under paragraph (3).

(K) Any other such factors the Secretary determines appropriate.

(3) CAPACITY AND COMMERCIAL MARKET ASSESSMENTS.—

(A) AsseEsSMENTS.—The Secretary shall assess the capacity of each Vet-
erans Integrated Service Network and medical facility of the Department
to furnish hospital care or medical services to veterans under chapter 17
of title 38, United States Code. Each such assessment shall—

(i) identify gaps in furnishing such care or services at such Veterans
Integrated Service Network or medical facility;

(i1) identify how such gaps can be filled by—

(I) entering into contracts or agreements with network providers
under this section or with entities under other provisions of law;
(II) making changes in the way such care and services are fur-
nished at such Veterans Integrated Service Network or medical fa-
cility, including—
(aa) extending hours of operation;
(bb) adding personnel; or
(cc) expanding space through the construction, leasing, or
sharing of health care facilities;
(III) the building or realignment of Department resources or per-
sonnel;

(ii1) forecast, based on future projections and historical trends, both
the short- and long-term demand in furnishing care or services at such
Veterans Integrated Service Network or medical facility and assess how
such demand affects the needs to use such network providers;

(iv) include a commercial health care market assessment of des-
ignated catchment areas in the United States conducted by a non-gov-
ernmental entity; and

(v) consider the unique ability of the Federal Government to retain
a presence in an area otherwise devoid of commercial health care pro-
viders or from which such providers are at risk of leaving.

(B) CONSULTATION.—In carrying out the assessments under subpara-
graph (A), the Secretary shall consult with veterans service organizations
and veterans served by each such Veterans Integrated Service Network and
medical facility.

(C) SuBMITTAL.—The Secretary shall submit such assessments to the
Committees on Veterans’ Affairs of the House of Representatives and the
Senate with the recommendations of the Secretary under this subsection
and make the assessments publicly available.

(4) SUMMARY OF SELECTION PROCESS.—The Secretary shall include, with the
list of recommendations published and transmitted pursuant to paragraph (1),
a summary of the selection process that resulted in the recommendation for
each facility of the Veterans Health Administration, including a justification for
each recommendation. The Secretary shall transmit the matters referred to in
the preceding sentence not later than 7 days after the date of the transmittal



6

to the Committees on Veterans’ Affairs of the Senate and the House of Rep-
resentatives and the Commission of the report referred to in paragraph (1).

(5) TREATMENT OF FACILITIES.—In assessing facilities of the Veterans Health
Administration, the Secretary shall consider all such facilities equally without
regard to whether the facility has been previously considered or proposed for
Ze}lfls‘e, closure, modernization, or realignment by the Department of Veterans

airs.

(6) AVAILABILITY OF INFORMATION TO CONGRESS.—In addition to making all
information used by the Secretary to prepare the recommendations under this
subsection available to Congress (including any committee or Member of Con-
gress), the Secretary shall also make such information available to the Commis-
sion and the Comptroller General of the United States.

(7) CERTIFICATION OF ACCURACY.—

(A) IN GENERAL.—Each person referred to in subparagraph (B), when sub-
mitting information to the Secretary or the Commission concerning the
modernization or realignment of a facility of the Veterans Health Adminis-
tration, shall certify that such information is accurate and complete to the
best of that person’s knowledge and belief.

(B) COVERED PERSONS.—Subparagraph (A) applies to the following per-
sons:

(i) Each Under Secretary of the Department of Veterans Affairs.

(i1) Each director of a Veterans Integrated Service Network.

(ii1) Each director of a medical center of the Department of Veterans
Affairs.

(iv) Each director of a program office of the Department of Veterans

airs.

(v) Each person who is in a position the duties of which include per-
sonal and substantial involvement in the preparation and submission
of information and recommendations concerning the modernization or
realignment of facilities of the Veterans Health Administration.

(c) REVIEW AND RECOMMENDATIONS BY THE COMMISSION.—

(1) PUBLIC HEARINGS.—

(A) IN GENERAL.—After receiving the recommendations from the Sec-
retary pursuant to subsection (b), the Commission shall conduct public
hearings on the recommendations.

(B) LocATIONS.—The Commission shall conduct public hearings in re-
gions affected by a recommendation of the Secretary to close a facility of
the Veterans Health Administration. To the greatest extent practicable, the
Commission shall conduct public hearings in regions affected by a rec-
ommendation of the Secretary to modernize or realign such a facility.

(C) REQUIRED WITNESSES.—Witnesses at each public hearing shall include
at a minimum—

(i) a veteran—

(I) enrolled under section 1705 of title 38, United States Code;
and
(IT) identified by a local veterans service organization; and

(i1) a local elected official.

(2) TRANSMITTAL TO PRESIDENT.—

(A) IN GENERAL.—The Commission shall, not later than January 31, 2023,
transmit to the President a report containing the Commission’s findings
and conclusions based on a review and analysis of the recommendations
made by the Secretary, together with the Commission’s recommendations,
for modernizations and realignments of facilities of the Veterans Health Ad-
ministration.

(B) AUTHORITY TO MAKE CHANGES TO RECOMMENDATIONS.—Subject to sub-
paragraph (C), in making its recommendations, the Commission may
change any recommendation made by the Secretary if the Commission—

(i) determines that the Secretary deviated substantially from the
final criteria referred to in subsection (a)(2) in making such rec-
ommendation;

(i1) determines that the change is consistent with the final criteria re-
ferred to in subsection (a)(2);

(ii1) publishes a notice of the proposed change in the Federal Register
not less than 45 days before transmitting its recommendations to the
President pursuant to subparagraph (A); and

(iv) conducts public hearings on the proposed change.

(3) JUSTIFICATION FOR CHANGES.—The Commission shall explain and justify
in its report submitted to the President pursuant to paragraph (2) any rec-
ommendation made by the Commission that is different from the recommenda-
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tions made by the Secretary pursuant to subsection (b). The Commission shall
transmit a copy of such report to the Committees on Veterans’ Affairs of the
Senate and the House of Representatives on the same date on which it trans-
mits its recommendations to the President under paragraph (2).

(4) PROVISION OF INFORMATION TO CONGRESS.—After January 31, 2023, the
Commission shall promptly provide, upon request, to any Member of Congress
information used by the Commission in making its recommendations.

(d) REVIEW BY THE PRESIDENT.—

(1) REPORT.—The President shall, not later than February 15, 2023, transmit
to the Commission and to the Congress a report containing the President’s ap-
proval or disapproval of the Commission’s recommendations.

(2) PRESIDENTIAL APPROVAL.—If the President approves all the recommenda-
tions of the Commission, the President shall transmit a copy of such rec-
ommendations to the Congress, together with a certification of such approval.

(3) PRESIDENTIAL DISAPPROVAL.—If the President disapproves the rec-
ommendations of the Commission, in whole or in part, the President shall
transmit to the Commission and the Congress, not later than March 1, 2023,
the reasons for that disapproval. The Commission shall then transmit to the
President, not later than March 15, 2023, a revised list of recommendations for
closures, modernizations, and realignments of facilities of the Veterans Health
Administration.

(4) TRANSMITTAL OF RECOMMENDATIONS TO CONGRESS.—If the President ap-
proves all of the revised recommendations of the Commission transmitted to the
President under paragraph (3), the President shall transmit a copy of such re-
vised 1recommendations to the Congress, together with a certification of such ap-
proval.

(5) FAILURE TO TRANSMIT.—If the President does not transmit to the Congress
an approval and certification described in paragraph (2) or (4) by March 30,
2023, the process by which facilities of the Veterans Health Administration may
be sglected for modernization or realignment under this title shall be termi-
nated.

SEC. 104. ACTIONS REGARDING INFRASTRUCTURE AND FACILITIES OF THE VETERANS
HEALTH ADMINISTRATION.

(a) IN GENERAL.—Subject to subsection (b), the Secretary shall begin to implement
the recommended modernizations and realignments in the report under section
103(d) not later than three years after the date on which the President transmits
such report to Congress. Such implementation includes the planning of moderniza-
tions and realignments of facilities of the Veterans Health Administration as rec-
ommended in such report.

(b) CONGRESSIONAL DISAPPROVAL.—

(1) IN GENERAL.—The Secretary may not carry out any modernization or re-
alignment recommended by the Commission in a report transmitted from the
President pursuant to section 103(d) if a joint resolution is enacted, in accord-
ance with the provisions of section 107, disapproving such recommendations of
the Commission before the earlier of—

(A) the end of the 45-day period beginning on the date on which the
President transmits such report; or

(B) the adjournment of Congress sine die for the session during which
such report is transmitted.

(2) COMPUTATION OF PERIOD.—For purposes of paragraph (1) and subsections
(a) and (c) of section 107, the days on which either House of Congress is not
in session because of an adjournment of more than three days to a day certain
shall be excluded in the computation of a period.

(c) SPECIFIC AUTHORIZATION.—Any obligation or expenditure of funds for any
major medical facility project or any major medical facility lease under subsection
(a) shall be treated as if specifically authorized by law for purposes of section 8104
of title 38, United States Code, as amended by sections 201 and 202 of this Act.

SEC. 105. IMPLEMENTATION.

(a) IN GENERAL.—

(1) MODERNIZING AND REALIGNING FACILITIES.—In modernizing or realigning
any facility of the Veterans Health Administration under this title, the Sec-
retary may—

(A) take such actions as may be necessary to modernize or realign any
such facility, including the alteration of such facilities, the acquisition of
such land, the leasing or construction of such replacement facilities, the dis-
position of such land or facilities, the performance of such activities, and
the conduct of such advance planning and design as may be required to
transfer functions from a facility of the Veterans Health Administration to
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another such facility, and may use for such purpose funds in the Account
or funds appropriated to the Department of Veterans Affairs for such pur-
poses;

(B) carry out activities for the purposes of environmental mitigation,
abatement, or restoration at any such facility, and shall use for such pur-
poses funds in the Account;

(C) provide outplacement assistance to employees employed by the De-
partment of Veterans Affairs at facilities of the Veterans Health Adminis-
tration being closed or realigned, and may use for such purpose funds in
the Account or funds appropriated to the Department of Veterans Affairs
for outplacement assistance to employees;

(D) reimburse other Federal agencies for actions performed at the request
of the Secretary with respect to any such closure or realignment, and may
use for such purpose funds in the Account or funds appropriated to the De-
partment of Veterans Affairs and available for such purpose; and

(E) exercise the authority of the Secretary under subchapter V of chapter
81 of title 38, United States Code.

(2) ENVIRONMENTAL RESTORATION; HISTORIC PRESERVATION.—In carrying out
any closure or realignment under this title, the Secretary, with regards to any
property made excess to the needs of the Department of Veterans Affairs as a
result of such closure or realignment, shall carry out, as soon as possible with
funds available for such purpose, any of the following for which the Secretary
is responsible:

(A) Environmental mitigation.

(B) Environmental abatement.

(C) Environmental restoration.

(D) Compliance with historic preservation requirements.

(b) MANAGEMENT AND DISPOSAL OF PROPERTY.—

(1) EXISTING DISPOSAL AUTHORITIES.—To transfer or dispose of surplus real
property or infrastructure located at any facility of the Veterans Health Admin-
istration that is modernized or realigned under this Act, the Secretary may ex-
ercise the authorities of the Secretary under subchapters I and II of chapter 81
of title 38, United States Code, or the authorities delegated to the Secretary by
the Administrator of General Services under subchapter III of chapter 5 of title
40, United States Code.

(2) EFFECTS ON LOCAL COMMUNITIES.—

(A) CONSULTATION WITH STATE AND LOCAL GOVERNMENT.—Before any ac-
tion may be taken with respect to the disposal of any surplus real property
or infrastructure located at any facility of the Veterans Health Administra-
tion to be closed or realigned under this title, the Secretary of Veterans Af-
fairs shall consult with the Governor of the State and the heads of the local
governments concerned for the purpose of considering any plan for the use
of such property by the local community concerned.

(B) TREATMENT OF ROADS.—If infrastructure or a facility of the Veterans
Health Administration to be closed or realigned under this title includes a
road used for public access through, into, or around the facility, the Sec-
retary—

(i) shall consult with the Government of the State and the heads of
the local governments concerned for the purpose of considering the con-
tinued availability of the road for public use after the recommended ac-
tion is complete; and

(i) may exercise the authority of the Secretary under section 8108 of
title 38, United States Code.

(3) LEASES; CERCLA.—

(A) LEASE AUTHORITY.—

(i) TRANSFER TO REDEVELOPMENT AUTHORITY FOR LEASE.—The Sec-
retary may transfer title to a facility of the Veterans Health Adminis-
tration approved for closure or realignment under this title (including
property at a facility of the Veterans Health Administration approved
for realignment which will be retained by the Department of Veterans
Affairs or another Federal agency after realignment) to the redevelop-
ment authority for the facility if the redevelopment authority agrees to
lease, directly upon transfer, one or more portions of the property
transferred under this subparagraph to the Secretary or to the head of
another department or agency of the Federal Government.

(ii) TERM OF LEASE.—A lease under clause (i) shall be for a term of
not to exceed 50 years, but may provide for options for renewal or ex-
tension of the term by the department or agency concerned.
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(ii1)) LIMITATION.—A lease under clause (i) may not require rental
payments by the United States.

(iv) TREATMENT OF REMAINDERED LEASE TERMS.—A lease under
clause (i) shall include a provision specifying that if the department or
agency concerned ceases requiring the use of the leased property before
the expiration of the term of the lease, the remainder of the lease term
may be satisfied by the same or another department or agency of the
Federal Government using the property for a use similar to the use
under the lease. Exercise of the authority provided by this clause shall
be made in consultation with the redevelopment authority concerned.

(v) FACILITY SERVICES.—Notwithstanding clause (iii), if a lease under
clause (i) involves a substantial portion of the facility, the department
or agency concerned may obtain facility services for the leased property
and common area maintenance from the redevelopment authority or
the redevelopment authority’s assignee as a provision of the lease. The
facility services and common area maintenance shall be provided at a
rate no higher than the rate charged to non-Federal tenants of the
transferred property. Facility services and common area maintenance
covered by the lease shall not include—

(I) municipal services that a State or local government is re-
quired by law to provide to all landowners in its jurisdiction with-
out direct charge; or

(IT) firefighting or security-guard functions.

(B) APPLICATION OF CERCLA.—The provisions of section 120(h) of the
Comprehensive Environmental Response, Compensation, and Liability Act
of 1980 (42 U.S.C. 9620(h)) shall apply to any transfer of real property
under this paragraph.

(C) ADDITIONAL TERMS AND CONDITIONS.—The Secretary may require any
additional terms and conditions in connection with a transfer under this
paragraph as such Secretary considers appropriate to protect the interests
of the United States.

(4) APPLICATION OF MCKINNEY-VENTO HOMELESS ASSISTANCE ACT.—Nothing in
this title shall limit or otherwise affect the application of the provisions of the
McKinney-Vento Homeless Assistance Act (42 U.S.C. 11301 et seq.) to facilities
of the Veterans Health Administration closed under this title.

(c) APPLICABILITY OF NATIONAL ENVIRONMENTAL POLICY ACT OF 1969.—

(1) IN GENERAL.—The provisions of the National Environmental Policy Act of
1969 (42 U.S.C. 4321 et seq.) shall not apply to the actions of the President,
the Commission, and, except as provided in paragraph (2), the Department of
Veterans Affairs in carrying out this title.

(2) DEPARTMENT OF VETERANS AFFAIRS.—

(A) COVERED ACTIVITIES.—The provisions of the National Environmental
Policy Act of 1969 shall apply to actions of the Department of Veterans Af-
fairs under this title—

(i) during the process of property disposal; and

(i) during the process of relocating functions from a facility of the
Veterans Health Administration being closed or realigned to another
facility after the receiving facility has been selected but before the func-
tions are relocated.

(B) OTHER ACTIVITIES.—In applying the provisions of the National Envi-
ronmental Policy Act of 1969 to the processes referred to in subparagraph
(A), the Secretary shall not have to consider—

(i) the need for closing or realigning the facility of the Veterans
Health Administration as recommended by the Commission,;

(i1) the need for transferring functions to any facility of the Veterans
Health Administration which has been selected as the receiving facility;
or

(ii1) facilities of the Veterans Health Administration alternative to
those recommended or selected.

(d) WAIVER.—

(1) RESTRICTIONS ON USE OF FUNDS.—The Secretary may close or realign fa-
cilities of the Veterans Health Administration under this title without regard
to any provision of law restricting the use of funds for closing or realigning fa-
cilities of the Veterans Health Administration included in any appropriation or
authorization Act.

(2) RESTRICTIONS ON AUTHORITIES.—The Secretary may close or realign facili-
ties of the Veterans Health Administration under this title without regard to
the restrictions of section 8110 of title 38, United States Code.
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(e) TRANSFER AUTHORITY IN CONNECTION WITH PAYMENT OF ENVIRONMENTAL RE-
MEDIATION COSTS.—

(1) IN GENERAL.—

(A) TRANSFER BY DEED.—Subject to paragraph (2) of this subsection and
section 120(h) of the Comprehensive Environmental Response, Compensa-
tion, and Liability Act of 1980 (42 U.S.C. 9620(h)), the Secretary may enter
into an agreement to transfer by deed a facility of the Veterans Health Ad-
ministration with any person who agrees to perform all environmental res-
toration, waste management, and environmental compliance activities that
are required for the property or facilities under Federal and State laws, ad-
ministrative decisions, agreements (including schedules and milestones),
and concurrences.

(B) ADDITIONAL TERMS OR CONDITIONS.—The Secretary may require any
additional terms and conditions in connection with an agreement author-
ized by subparagraph (A) as the Secretary considers appropriate to protect
the interests of the United States.

(2) LIMITATION.—A transfer of a facility of the Veterans Health Administra-
tion may be made under paragraph (1) only if the Secretary certifies to Con-
gress that—

(A) the costs of all environmental restoration, waste management, and
environmental compliance activities otherwise to be paid by the Secretary
with respect to the facility of the Veterans Health Administration are equal
to or greater than the fair market value of the property or facilities to be
transferred, as determined by the Secretary; or

(B) if such costs are lower than the fair market value of the facility of
the Veterans Health Administration, the recipient of such transfer agrees
to pay the difference between the fair market value and such costs.

(3) PAYMENT BY THE SECRETARY FOR CERTAIN TRANSFERS.—In the case of a fa-
cility of the Veterans Health Administration covered by a certification under
paragraph (2)(A), the Secretary may pay the recipient of such facility an
amount equal to the lesser of—

(A) the amount by which the costs incurred by the recipient of the facility
of the Veterans Health Administration for all environmental restoration,
waste, management, and environmental compliance activities with respect
to such facility exceed the fair market value of such property as specified
in such certification; or

(B) the amount by which the costs (as determined by the Secretary) that
would otherwise have been incurred by the Secretary for such restoration,
management, and activities with respect to such facility of the Veterans
fI:Ie;lth Administration exceed the fair market value of property as so speci-

ied.

(4) DISCLOSURE.—As part of an agreement under paragraph (1), the Secretary
shall disclose to the person to whom the facility of the Veterans Health Admin-
istration will be transferred any information of the Secretary regarding the en-
vironmental restoration, waste management, and environmental compliance ac-
tivities described in paragraph (1) that relate to the facility of the Veterans
Health Administration. The Secretary shall provide such information before en-
tering into the agreement.

(5) APPLICABILITY OF CERTAIN ENVIRONMENTAL LAWS.—Nothing in this sub-
section shall be construed to modify, alter, or amend the Comprehensive Envi-
ronmental Response, Compensation, and Liability Act of 1980 (42 U.S.C. 9601
et seq.) or the Solid Waste Disposal Act (42 U.S.C. 6901 et seq.).

SEC. 106. DEPARTMENT OF VETERANS AFFAIRS ASSET AND INFRASTRUCTURE REVIEW AC-
COUNT.

(a) ESTABLISHMENT.—There is hereby established in the ledgers of the Treasury
an account to be known as the “Department of Veterans Affairs Asset and Infra-
structure Review Account” which shall be administered by the Secretary as a single
account.

(b) CREDITS TO ACCOUNT.—There shall be credited to the Account the following:

(1) Funds authorized for and appropriated to the Account.

(2) Proceeds received from the lease, transfer, or disposal of any property at
a facility of the Veterans Health Administration closed or realigned under this
title.

(c) USE OF ACCOUNT.—The Secretary may use the funds in the Account only for
the following purposes:

(1) To carry out this title.

(2) To cover property management and disposal costs incurred at facilities of
the Veterans Health Administration closed, modernized, or realigned under this
title.
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(3) To cover costs associated with supervision, inspection, overhead, engineer-
ing, and design of construction projects undertaken under this title, and subse-
quent claims, if any, related to such activities.

(4) Other purposes that the Secretary determines support the mission and op-
erations of the Department of Veterans Affairs.

(d) CONSOLIDATED BUDGET JUSTIFICATION DISPLAY FOR ACCOUNT.—

(1) CONSOLIDATED BUDGET INFORMATION REQUIRED.—The Secretary shall es-
tablish a consolidated budget justification display in support of the Account that
for each fiscal year—

(A) details the amount and nature of credits to, and expenditures from,
the Account during the preceding fiscal year;

(B) separately details the environmental remediation costs associated
with facility of the Veterans Health Administration for which a budget re-
quest is made;

(C) specifies the transfers into the Account and the purposes for which
these transferred funds will be further obligated, to include caretaker and
environment remediation costs associated with each facility of the Veterans
Health Administration; and

(D) details any intra-budget activity transfers within the Account that ex-
ceeded $1,000,000 during the preceding fiscal year or that are proposed for
the next fiscal year and will exceed $1,000,000.

(2) SuBMISSION.—The Secretary shall include the information required by
paragraph (1) in the materials that the Secretary submits to Congress in sup-
port of the budget for a fiscal year submitted by the President pursuant to sec-
tion 1105 of title 31, United States Code.

(e) CLOSURE OF ACCOUNT; TREATMENT OF REMAINING FUNDS.—

(1) CLOSURE.—The Account shall be closed at the time and in the manner pro-
vided for appropriation accounts under section 1555 of title 31, United States
Code, except that unobligated funds which remain in the Account upon closure
shall be held by the Secretary of the Treasury until transferred to the Secretary
of Veterans Affairs by law after the Committees on Veterans’ Affairs of the Sen-
ate and the House of Representatives receive the final report transmitted under
paragraph (2).

(2) FINAL REPORT.—No later than 60 days after the closure of the Account
under paragraph (1), the Secretary shall transmit to the Committees on Vet-
erans’ Affairs of the Senate and the House of Representatives and the Commit-
tees on Appropriations of the House of Representatives and the Senate a report
containing an accounting of—

(A) all the funds credited to and expended from the Account or otherwise
expended under this title; and

(B) any funds remaining in the Account.

SEC. 107. CONGRESSIONAL CONSIDERATION OF COMMISSION REPORT.

(a) DISAPPROVAL RESOLUTION.—For purposes of section 104(b), the term “joint res-
olution” means only a joint resolution which is introduced within the 5-day period
beginning on the date on which the President transmits the report to the Congress
under section 103(d), and—

(1) which does not have a preamble;

(2) the matter after the resolving clause of which is as follows: “that Congress
disapproves the recommendations of the VHA Asset and Infrastructure Review
Commission as submitted by the President on ”, the blank space being
filled with the appropriate date; and

(3) the title of which is as follows: “Joint resolution disapproving the rec-
ommendations of the VHA Asset and Infrastructure Review Commission.”.

(b) CONSIDERATION IN THE HOUSE OF REPRESENTATIVES.—

(1) REPORTING AND DISCHARGE.—Any committee of the House of Representa-
tives to which a joint resolution is referred shall report it to the House without
amendment not later than 15 legislative days after the date of introduction
thereof. If a committee fails to report the joint resolution within that period, the
committee shall be discharged from further consideration of the joint resolution.

(2) PROCEEDING TO CONSIDERATION.—It shall be in order at any time after the
third legislative day after each committee authorized to consider a joint resolu-
tion has reported or has been discharged from consideration of a joint resolu-
tion, to move to proceed to consider the joint resolution in the House. All points
of order against the motion are waived. Such a motion shall not be in order
after the House has disposed of a motion to proceed on a joint resolution ad-
dressing a particular submission. The previous question shall be considered as
ordered on the motion to its adoption without intervening motion. The motion
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shall not be debatable. A motion to reconsider the vote by which the motion is
disposed of shall not be in order.

(3) CONSIDERATION.—The joint resolution shall be considered as read. All
points of order against the joint resolution and against its consideration are
waived. The previous question shall be considered as ordered on the joint reso-
lution to its passage without intervening motion except two hours of debate
equally divided and controlled by the proponent and an opponent. A motion to
reconsider the vote on passage of the joint resolution shall not be in order.

(c) CONSIDERATION IN THE SENATE.—

(1) REFERRAL.—A joint resolution introduced in the Senate shall be referred
to the Committee on Veterans’ Affairs.

(2) REPORTING AND DISCHARGE.—Any committee of the Senate to which a joint
resolution is referred shall report it to the Senate without amendment not later
than 15 session days after the date of introduction of a joint resolution de-
scribed in subsection (a). If a committee fails to report the joint resolution with-
in that period, the committee shall be discharged from further consideration of
the joint resolution and the joint resolution shall be placed on the calendar.

(3) FLOOR CONSIDERATION.—

(A) IN GENERAL.—Notwithstanding Rule XXII of the Standing Rules of
the Senate, it is in order at any time after the third session day on which
the Committee on Veterans’ Affairs has reported or has been discharged
from consideration of a joint resolution described in subsection (a) (even
though a previous motion to the same effect has been disagreed to) to move
to proceed to the consideration of the joint resolution, and all points of
order against the joint resolution (and against consideration of the joint res-
olution) are waived. The motion to proceed is not debatable. The motion is
not subject to a motion to postpone. A motion to reconsider the vote by
which the motion is agreed to or disagreed to shall not be in order. If a mo-
tion to proceed to the consideration of the resolution is agreed to, the joint
resolution shall remain the unfinished business until disposed of.

(B) CONSIDERATION.—Consideration of the joint resolution, and on all de-
batable motions and appeals in connection therewith, shall be limited to not
more than 2 hours, which shall be divided equally between the majority
and minority leaders or their designees. A motion further to limit debate
is in order and not debatable. An amendment to, or a motion to postpone,
or a motion to proceed to the consideration of other business, or a motion
to recommit the joint resolution is not in order.

(C) VOTE ON PASSAGE.—If the Senate has voted to proceed to a joint reso-
lution, the vote on passage of the joint resolution shall occur immediately
following the conclusion of consideration of the joint resolution, and a single
quorum call at the conclusion of the debate if requested in accordance with
the rules of the Senate.

(D) RULINGS OF THE CHAIR ON PROCEDURE.—Appeals from the decisions
of the Chair relating to the application of the rules of the Senate, as the
case may be, to the procedure relating to a joint resolution shall be decided
without debate.

(d) AMENDMENT NOT IN ORDER.—A joint resolution of disapproval considered pur-
suant to this section shall not be subject to amendment in either the House of Rep-
resentatives or the Senate.

(e) COORDINATION WITH ACTION BY OTHER HOUSE.—

(1) IN GENERAL.—If, before passing the joint resolution, one House receives
from the other a joint resolution—

(A) the joint resolution of the other House shall not be referred to a com-
mittee; and

(B) the procedure in the receiving House shall be the same as if no joint
resolution had been received from the other House until the vote on pas-
sage, when the joint resolution received from the other House shall sup-
plant the joint resolution of the receiving House.

(2) TREATMENT OF JOINT RESOLUTION OF OTHER HOUSE.—If the Senate fails
to introduce or consider a joint resolution under this section, the joint resolution
of the House shall be entitled to expedited floor procedures under this section.

(3) TREATMENT OF COMPANION MEASURES.—If, following passage of the joint
resolution in the Senate, the Senate then receives the companion measure from
the House of Representatives, the companion measure shall not be debatable.

(f) RULES OF THE HOUSE OF REPRESENTATIVES AND SENATE.—This section is en-
acted by Congress—

(1) as an exercise of the rulemaking power of the Senate and House of Rep-
resentatives, respectively, and as such it is deemed a part of the rules of each
House, respectively, but applicable only with respect to the procedure to be fol-
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lowed in that House in the case of a joint resolution, and it supersedes other
rules only to the extent that it is inconsistent with such rules; and

(2) with full recognition of the constitutional right of either House to change
the rules (so far as relating to the procedure of that House) at any time, in the
same manner, and to the same extent as in the case of any other rule of that
House.

SEC. 108. OTHER MATTERS.

(a) ONLINE PUBLICATION OF COMMUNICATIONS.—

(1) IN GENERAL.—Not later than 24 hours after the transmission or receipt
of any communication under this title that is transmitted or received by a party
specified in paragraph (2), the Secretary of Veterans Affairs shall publish such
communication online.

(2) PARTIES SPECIFIED.—The parties specified under this paragraph are the
following:

(A) The Secretary of Veterans Affairs.
(B) The Commission.
(C) The President.

(b) CONTINUATION OF EXISTING CONSTRUCTION PROJECTS AND PLANNING.—During
activities that the Commission, President, or Congress carry out under this title, the
Secretary of Veterans Affairs may not stop, solely because of such activities—

(1) a construction or leasing project of the Veterans Health Administration;

(2) long term planning regarding infrastructure and assets of the Veterans
Health Administration; or

(3) budgetary processes for the Veterans Health Administration.

(c) RECOMMENDATIONS FOR FUTURE ASSET REVIEWS.—The Secretary of Veterans
Affairs may, after consulting with veterans service organizations, include in budget
submissions the Secretary submits after the termination of the Commission rec-
ommendations for future such commissions or other capital asset realignment and
management processes.

SEC. 109. DEFINITIONS.

In this title:
(1) The term “Account” means the Department of Veterans Affairs Asset and
Infrastructure Review Account established by section 106(a).
(2) The term “Commission” means the Commission established by section 102.
(3) The term “date of approval”, with respect to a modernization or realign-
ment of a facility of the Veterans Health Administration, means the date on
which the authority of Congress to disapprove a recommendation of moderniza-
tion or realignment, as the case may be, of such facility under this title expires.
(4) The term “facility of the Veterans Health Administration”—

(A) means any land, building, structure, or infrastructure (including any
medical center, nursing home, domiciliary facility, outpatient clinic, center
that provides readjustment counseling, or leased facility) that is—

(i) under the jurisdiction of the Department of Veterans Affairs;
(i) under the control of the Veterans Health Administration; and
(iii) not under the control of the General Services Administration; or
(B) with respect to a colocated facility of the Department of Veterans Af-
fairs, includes any land, building, or structure—
(i) under the jurisdiction of the Department of Veterans Affairs;
(i1) under the control of another administration of the Department of
Veterans Affairs; and

(ii1) not under the control of the General Services Administration.

(5) The term “infrastructure” means improvements to land other than build-

ings or structures.

(6) The term “modernization” includes—

(A) any action, including closure, required to align the form and function
of a facility of the Veterans Health Administration to the provision of mod-
ern day health care, including utilities and environmental control systems;

(B) the construction, purchase, lease, or sharing of a facility of the Vet-
erans Health Administration; and

(C) realignments, disposals, exchanges, collaborations between the De-
partment of Veterans Affairs and other Federal entities, and strategic col-
laborations between the Department and non-Federal entities, including
tribal organizations.

(7) The term “realignment”, with respect to a facility of the Veterans Health
Administration, includes—

(A) any action that changes the numbers of or relocates services, func-

tions, and personnel positions;
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(B) disposals or exchanges between the Department of Veterans Affairs
and other Federal entities, including the Department of Defense; and

(C) strategic collaborations between the Department of Veterans Affairs
and non-Federal entities, including tribal organizations.

(8) The term “redevelopment authority”, in the case of a facility of the Vet-
erans Health Administration closed or modernized under this title, means any
entity (including an entity established by a State or local government) recog-
nized by the Secretary of Veterans Affairs as the entity responsible for devel-
oping the redevelopment plan with respect to the facility or for directing the im-
plementation of such plan.

(9) The term “redevelopment plan” in the case of a facility of the Veterans
Health Administration to be closed or realigned under this title, means a plan
that—

(A) is agreed to by the local redevelopment authority with respect to the
facility; and

(B) provides for the reuse or redevelopment of the real property and per-
sonal property of the facility that is available for such reuse and redevelop-
ment as a result of the closure or realignment of the facility.

(10) The term “Secretary” means the Secretary of Veterans Affairs.

(11) The term “tribal organization” has the meaning given such term in sec-
tion 3765 of title 38, United States Code.

TITLE II-IMPROVEMENTS TO CONSTRUCTION
MANAGEMENT AND LEASES

SEC. 201. MODIFICATION OF THRESHOLDS FOR MAJOR MEDICAL FACILITY PROJECTS AND
MAJOR MEDICAL FACILITY LEASES.

(a) DEFINITIONS.—Paragraph (3) of section 8104(a) of title 38, United States Code,
is amended to read as follows:

“(3) In this subsection:

“(A)i) The term ‘major medical facility project’ means—

“(I) a project for the construction, alteration, or acquisition of a medical
facility involving a total expenditure of more than $20,000,000; or

“(II) the construction, alteration, or acquisition of a shared medical facil-
ity (as defined in section 8111B(d) of this title) for which the estimated
share of the Department of Veterans Affairs for the costs of such construc-
tion, alteration, or acquisition exceeds $20,000,000.

“(i1) Such term does not include—

“(I) an acquisition by exchange;

“(IT) nonrecurring maintenance projects of the Department; or

“(III) the construction, alteration, or acquisition of a shared medical facil-
ity for which the estimated share of the Department of Veterans Affairs for
the costs of such construction, alteration, or acquisition does not exceed
$20,000,000.

“(B) The term ‘major medical facility lease’ means—

“(i) a lease for space for use as a new medical facility at an average an-
nual rent that is equal to or exceeds the amount specified in subsection
(a)(2) of section 3307 of title 40; or

“(i1) a lease for space for use as a shared medical facility (as defined in
section 8111B(d) of this title) for which the estimated share of the Depart-
ment of Veterans Affairs for the costs of such lease is equal to or exceeds
the amount specified in subsection (a)(2) of section 3307 of title 40.”.

(b) ApPPLICATION.—The amendment made by subsection (a) shall apply with re-
spect to major medical facility projects and major medical facility leases authorized
by law on or after the date of the enactment of this Act.

SEC. 202. SUBMISSION OF PROSPECTUSES OF PROPOSED MINOR MEDICAL FACILITY
PROJECTS.

Section 8104(b) of title 38, United States Code, is amended, in the matter pre-
ceding paragraph (1), by striking “a major medical facility project (as defined in sub-
section (a)(3)(A))” and inserting the following: “a major medical facility project (as
defined in subsection (a)(3)(A)), a medical facility project that would be a major med-
ical facility project but for the total expenditure (or, with respect to a shared med-
ical facility, the estimated share of the Department of Veterans Affairs) being an
amount that is more than $10,000,000 and less than $20,000,000,”.
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SEC. 203. IMPROVEMENT TO TRAINING OF CONSTRUCTION PERSONNEL.

Sfuﬁsection (g) of section 8103 of title 38, United States Code, is amended to read
as follows:

“(g)(1)(A) Not later than September 30 of the fiscal year following the fiscal year
during which this subsection is enacted, the Secretary shall implement the covered
training curriculum and the covered certification program.

“B) In designing and implementing the covered training curriculum and the cov-
ered certification program under paragraph (1), the Secretary shall use as models
existing training curricula and certification programs that have been established
under chapter 87 of title 10, United States Code, as determined relevant by the Sec-
retary.

“(2) The Secretary may develop the training curriculum under paragraph (1)(A)
in a manner that provides such training in any combination of—

“(A) training provided in person;

“(B) training provided over an internet website; or

“(C) training provided by another department or agency of the Federal Gov-
ernment.

“(8) The Secretary may develop the certification program under paragraph (1)(A)
in a manner that uses—

“(A) one level of certification; or

“(B) more than one level of certification, as determined appropriate by the
Secretary with respect to the level of certification for different grades of the
General Schedule.

“(4) The Secretary may enter into a contract with an appropriate entity to provide
the covered training curriculum and the covered certification program under para-
graph (1)(A).

“(5)(A) Not later than September 30 of the second fiscal year following the fiscal
year during which this Act is enacted, the Secretary shall ensure that the majority
of employees subject to the covered certification program achieve the certification or
the appropriate level of certification pursuant to paragraph (3), as the case may be.

“B) After carrying out subparagraph (A), the Secretary shall ensure that each
employee subject to the covered certification program achieves the certification or
the appropriate level of certification pursuant to paragraph (3), as the case may be,
as quickly as practicable.

“(6) In this subsection:

“(A) The term ‘covered certification program’ means, with respect to employ-
ees of the Department of Veterans Affairs who are members of occupational se-
ries relating to construction or facilities management, or employees of the De-
partment who award or administer contracts for major construction, minor con-
struction, or nonrecurring maintenance, including as contract specialists or con-
tracting officers’ representatives, a program to certify knowledge and skills re-
lating to construction or facilities management and to ensure that such employ-
ees maintain adequate expertise relating to industry standards and best prac-
tices for the acquisition of design and construction services.

“(B) The term ‘covered training curriculum’ means, with respect to employees
specified in subparagraph (A), a training curriculum relating to construction or
facilities management.”.

SEC. 204. AUTHORITY TO PLAN, DESIGN, CONSTRUCT, OR LEASE SHARED MEDICAL FACILI-
TIES.
(a) AUTHORITY.—
(1) IN GENERAL.—Chapter 81 of title 38, United States Code, is amended by
inserting after section 8111A the following new section:

“§8111B. Authority to plan, design, construct or lease a medical facility
shared with other departments or agencies

“(a) AUTHORITY.—Subject to sections 8103 and 8104 of this title, the Secretary of
Veterans Affairs may enter into agreements with the heads of other departments
or agencies of the Federal Government for the planning, designing, constructing, or
leasing of medical facilities to be shared by the Department of Veterans Affairs and
that department or agency to improve the access to, and quality and cost effective-
ness of, the health care provided by the Veterans Health Administration and that
department or agency.

“(b) TRANSFERS OF AMOUNTS FROM DEPARTMENT OF VETERANS AFFAIRS.—(1) With
respect to a shared medical facility construction project for which the estimated
costs to the Department of Veterans Affairs do not exceed the amount specified in
section 8104(a)(3)(A) of this title, the Secretary of Veterans Affairs may transfer to
the partner agency amounts appropriated in the Construction, Minor Projects ac-
count of the Department for use for the planning, design, or construction of the
shared medical facility.
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“(2) With respect to a shared medical facility construction project for which the
estimated costs to the Department of Veterans Affairs exceed the amount specified
in section 8104(a)(3)(A) of this title, the Secretary of Veterans Affairs may transfer
to the partner agency amounts appropriated in the Construction, Major Projects ac-
count of the Department for use for the planning, design, or construction of the
shared medical facility.

“(3) With respect to a shared medical facility lease project for which the estimated
costs of the lease to the Department of Veterans Affairs do not exceed the amount
specified in section 8104(a)(3)(B) of this title, the Secretary of Veterans Affairs may
transfer to the partner agency amounts appropriated in the applicable medical ap-
propriation account of the Department for such lease.

“(c) TRANSFERS OF AMOUNTS TO DEPARTMENT OF VETERANS AFFAIRS.—(1) With re-
spect to a shared medical facility construction project for which the estimated costs
to the Department of Veterans Affairs do not exceed the amount specified in section
8104(a)(3)(A) of this title, any amounts transferred by the partner agency to the Sec-
retary of Veterans Affairs may be deposited in the Construction, Minor Projects ac-
count of the Department for use for the planning, design, or construction of the
shared medical facility. Amounts so deposited shall be merged with and available
for the same purposes, and for the same period, as such account.

“(2) With respect to a shared medical facility construction project for which the
estimated costs to the Department of Veterans Affairs exceed the amount specified
in section 8104(a)(3)(A) of this title, any amounts transferred by the partner agency
to the Secretary of Veterans Affairs may be deposited in the Construction, Major
Projects account of the Department for use for the planning, design, or construction
of the shared medical facility. Amounts so deposited shall be merged with and avail-
able for the same purposes, and for the same period, as such account.

“(3) With respect to a shared medical facility lease project, any amounts trans-
ferred by the partner agency to the Secretary of Veterans Affairs may be deposited
in the applicable medical appropriation account of the Department for such lease.
Amounts so deposited shall be available without fiscal year limitation.

“(d) DEFINITIONS.—In this section:

“(1) The term ‘partner agency’ means a department or agency of the Federal
Government that has entered into an agreement with the Secretary of Veterans
Affairs under subsection (a).

“(2) The term ‘shared medical facility’ means a medical facility shared by the
Department of Veterans Affairs and a partner agency pursuant to an agreement
entered into under subsection (a).

“(3) The term ‘shared medical facility construction project’ means the plan-
ning, designing, or constructing of a shared medical facility pursuant to an
agreement entered into under subsection (a).

“(4) The term ‘shared medical facility lease project’ means the leasing of a
shared medical facility pursuant to an agreement entered into under subsection
(a).”.

(2) CLERICAL AMENDMENT.—The table of sections at the beginning of such
chapter is amended by inserting after the item relating to section 8111A the fol-
lowing new item:

“8111B. Authority to plan, design, construct, or lease a medical facility shared with other departments or agen-
cies.”.

(b) DEFINITION OF MEDICAL FACILITY.—Paragraph (3) of section 8101 of title 38,
United States Code, is amended to read as follows:

“(3) The term ‘medical facility’ means any facility or part thereof which is, or will
be, under the jurisdiction of the Secretary, including with respect to a shared med-
ical facility (as defined in section 8111B(d) of this title), for the provision of health-
care services (including hospital, outpatient clinic, extended care services, nursing
home, or domiciliary care or medical services), including any necessary building and
auxiliary structure, garage, parking facility, mechanical equipment, trackage facili-
ties leading thereto, abutting sidewalks, accommodations for attending personnel,
and recreation facilities associated therewith.”.

SEC. 205. ENHANCED USE LEASE AUTHORITY.

(a) IN GENERAL.—Section 8162(a)(2) of title 38, United States Code, is amended—
(1) by striking “only”; and
(2) by inserting “, or if the lease will enhance the use of the property,” after
“housing”.
(b) APPLICATION.—The amendments made by subsection (a) shall apply with re-
spect to enhanced-use leases entered into on or after the date of the enactment of
this Act.
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TITLE III—OTHER MATTERS

SEC. 301. EXCEPTION ON LIMITATION ON AWARDS AND BONUSES FOR RECRUITMENT, RELO-
CATION, AND RETENTION.

Section 705(a) of the Veterans Access, Choice, and Accountability Act of 2014
(Public Law 113-146; 38 U.S.C. 703 note) is amended, in the matter preceding para-
graph (1), by inserting “other than recruitment, relocation, or retention incentives,”
after “title 38, United States Code,”.

SEC. 302. APPROPRIATION OF AMOUNTS.

(a) VETERANS CHOICE PROGRAM.—There is authorized to be appropriated, and is
appropriated, to the Secretary of Veterans Affairs, out of any funds in the Treasury
not otherwise appropriated, $2,100,000,000 to be deposited in the Veterans Choice
Fund under section 802 of the Veterans Access, Choice, and Accountability Act of
2014 (Public Law 113-146; 38 U.S.C. 1701 note).

(b) MINOR CONSTRUCTION AND NONRECURRING MAINTENANCE.—

(1) IN GENERAL.—There is authorized to be appropriated, and is appropriated,
to the Secretary of Veterans Affairs, out of any funds in the Treasury not other-
wise appropriated, $500,000,000 for “Medical Facilities” for minor construction
and nonrecurring maintenance projects, to be prioritized according to their
rankings in the strategic capital investment planning process.

(2) NOTIFICATION.—Not later than 30 days before obligating amounts appro-
priated under paragraph (1), the Secretary shall notify the Committees on Vet-
erans’ Affairs of the House of Representatives and the Senate and the Commit-
tees on Appropriations of the House of Representatives and the Senate of the
medical facilities and specifics of the projects for which such amounts shall be
obligated.

(c) AVAILABILITY OF AMOUNTS.—The amounts appropriated under subsections (a)
and (b)(1) shall be available for obligation or expenditure without fiscal year limita-
tion.

SEC. 303. ASSESSMENT OF HEALTH CARE FURNISHED BY THE DEPARTMENT TO VETERANS
WHO LIVE IN THE TERRITORIES.

(a) IN GENERAL.—Not later than 180 days after the date of the enactment of this
Act, the Secretary of Veterans Affairs shall submit to the Committees on Veterans’
Affairs of the Senate and the House of Representatives a report regarding health
care furnished by the Department of Veterans Affairs to veterans who live in the
territories.

(b) ELEMENTS.—The report under subsection (a) shall include assessments of the
following:

(1) The ability of the Department to furnish to veterans who live in the terri-
tories the following:

(A) Hospital care.

(B) Medical services.

(C) Mental health services.
(D) Geriatric services.

(2) The feasibility of establishing a medical facility of the Department in any
territory that does not contain such a facility.

(c) DEFINITION.—In this section, the term “territories” means Puerto Rico, the Vir-
gin Islands, American Samoa, Guam, and the Northern Mariana Islands.

PURPOSE AND SUMMARY

H.R. 4243, as amended, the “VA Asset and Infrastructure Review
(AIR) Act of 2017,” would require the Department of Veterans Af-
fairs (VA) to establish an Asset and Infrastructure (AIR) Commis-
sion to assess and make recommendations regarding the mod-
ernization and realignment of Veterans Health Administration
(VHA) facilities. It would also authorize and appropriate money for
both the Choice program and minor and non-recurring mainte-
nance projects. Representative David P. Roe of Tennessee, the
Chairman of the Committee on Veterans’ Affairs, introduced H.R.
4243, as amended, on November 3, 2017.
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BACKGROUND AND NEED FOR LEGISLATION
TITLE I—ASSET AND INFRASTRUCTURE REVIEW

VA is one of the federal government’s largest property-holding
entities with a capital asset portfolio that includes approximately
155 million square feet across more than 35,000 acres of land.! Un-
like many other federal agencies, the majority—86 percent—of VA’s
capital asset portfolio is owned.2 VA also controls approximately
24.6 million square feet of leased space.? In July 2017, VA testified
before the Committee that “most of VA’s infrastructure portfolio is
dated, in need of repair/replacement, and requires considerable in-
vestment.”4 VA further testified that “the majority of VA facilities
have out-lived their useful life-cycle,” raising serious questions
about VA’s continued ability to meet the needs of veteran patients
and beneficiaries.?

Most VA facilities are medical facilities that are operated by
VHA. Nationally, VHA’s portfolio includes 168 VA medical centers,
135 community living centers, 48 domiciliary centers, 737 commu-
nity-based outpatient clinics, 22 health care centers, and 305 other
outpatient facilities such as mobile treatment spaces.® The average
VHA building is approaching 60 years old, more than five times
older than the average building age of a not-for-profit hospital sys-
tem in the United States.” These buildings were designed to meet
an older, primarily inpatient, model of care.® Thus, they are not
well suited to provide care in accordance with modern, primarily
outpatient, care models or to meet the contemporary ambulatory
care needs of veteran patients.?

VHA'’s capital asset portfolio also includes a significant number
of vacant properties, which led the Commission on Care to note in
2016 that “VHA’s principal mission is to provide health care to vet-
erans, yet over time it has acquired an ancillary mission: caretaker
of an extensive portfolio of vacant buildings.” 1© The Commission on
Care also found that “maintaining outdated, vacant, and unused
buildings, which require millions of dollars in maintenance even in
mothball status, diminishes operating funds needed for patient
care and yields no benefit to veteran patients.” 11 VA announced in
June 2017 that the Department would initiate reuse or disposal of
approximately 430 vacant buildings totaling 5.9 million gross

1United States Cong. House Committee on Veterans’ Affairs Oversight Hearing—“Care Where
it Count: Assessing VA’s Capital Asset Needs.” July 12, 2017. 115th Cong. 1st sess. Washington:
GPO, 2017 (statement from James M. Sullivan, Director of the Office of Asset Enterprise Man-
ag;eﬁ;ggt, U.S. Department of Veterans Affairs).
1

3Ibid

4Tbid.

5Ibid.

6 GAO-17-349, April 2017, “VA Real Property. VA Should Improve Its Efforts to Align Facili-
ties with Veterans” Needs,” https:/www.gao.gov/assets/690/683938.pdf.

7CMS Alliance to Modernize Healthcare Federally Funded Research and Development Center,
September 1, 2015, “Independent Assessment of the Health Care Delivery Systems and Manage-
ment Processes of the Department of Veterans Affairs,” https:/www.va.gov/opa/choiceact/docu-
ments/assessments/Integrated Report.pdf.

8Commission on Care, June 30, 2016, “Commission on Care Final Report,” https:/
s3.amazonaws.com/sitesusa/wp-content/uploads/sites/912/2016/07/Commission-on-Care Final-Re-
port 063016_FOR-WEB.pdf.

9Tbid.

10Thid.

11Tbid.
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square feet over the next two years.12 VA expects to save approxi-
mately $7 million annually as a result of this effort.13 VA also in-
tends to review approximately 784 underutilized buildings to deter-
;nine1 if they can be reused or disposed of to yield additional sav-
ings.

The amount of empty or underutilized spaces across the VA
health care system has been exacerbated by VHA’s struggle to
align VA medical facilities with the veteran patient population. In
2015, the Independent Assessment of the Health Care Delivery
Systems and Management Processes of VA (Independent Assess-
ment) found that VA struggles to consistently allocate capital to
projects that represent the greatest areas of veteran need in the
most cost effective and timely manner.'> The Independent Assess-
ment argued that the misalignment of VA’s properties with VA’s
patients was due, in part, to lengthy approval and funding
timelines that hinder VA’s ability to meet the identified space re-
quirements to keep up with veteran demand and invest in facility
updates that align with changing models for care.1® The Govern-
ment Accountability Office (GAO) made a similar judgment in a
2017 report.1? According to GAO, significant geographic shifts in
the veteran patient population coupled with changes in the delivery
of care, “antiquated” infrastructure, and serious limitations with
VA’s capital planning processes created “an imperative for VA to
better align its medical facilities and services.” 18

Even absent a serious realignment effort, VA has identified more
than $50 billion in capital needs over the next decade to modernize
and maintain the Department’s infrastructure.l® However, the cap-
ital requirement for VHA to maintain facilities and meet projected
growth needs over the next decade is two to three times higher
than anticipated funding levels, a gap which is expected to could
continue to widen.2® Furthermore, the Independent Assessment
also found that VA’s construction costs are double private industry
best practice, that VA time-to-complete construction projects ex-
ceeds both public and private sector peers, and that VA’s facility
management costs are two to three times higher than comparable
private medical facilities, on average.21

VA has attempted to address the Department’s capital asset
challenges previously. In 2003, then Secretary of Veterans Affairs,

12United States Cong. House Committee on Veterans’ Affairs Oversight Hearing—“Care
Where it Count: Assessing VA’s Capital Asset Needs.” July 12, 2017. 115th Cong. 1st sess.
Washington: GPO, 2017 (statement from James M. Sullivan, Director of the Office of Asset En-
tergribse(:i Management, U.S. Department of Veterans Affairs).

13 Tbid.

14 id.

15CMS Alliance to Modernize Healthcare Federally Funded Research and Development Cen-
ter, September 1, 2015, “Independent Assessment of the Health Care Delivery Systems and
Management Processes of the Department of Veterans Affairs,” https:/www.va.gov/opa/
choﬁic%agt/documents/assessments/lntegratediReport.pdf.

16 Tbid.

17GA0-17-349, April 2017, “VA Real Property: VA Should Improve Its Efforts to Align Facili-
tielsé ‘1%%1 Veterans” Needs,” https:/www.gao.gov/assets/690/683938.pdf.

1d.

19United States Cong. House Committee on Veterans’ Affairs Oversight Hearing—“Care
Where it Count: Assessing VA’s Capital Asset Needs.” July 12, 2017. 115th Cong. 1st sess.
Washington: GPO, 2017 (statement from James M. Sullivan, Director of the Office of Asset En-
terprise Management, U.S. Department of Veterans Affairs).

20 CMS Alliance to Modernize Healthcare Federally Funded Research and Development Cen-
ter, September 1, 2015, “Independent Assessment of the Health Care Delivery Systems and
Management Processes of the Department of Veterans Affairs,” https:/www.va.gov/opa/

choiceact/documents/assessments/Integrated_Report.pdf.
21Tbid.
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Anthony Principi, initiated the Capital Asset Realignment for En-
hanced Services (CARES) process.22 As part of CARES, an inde-
pendent commission was formed to provide recommendations for
the realignment and allocation of capital assets to meet veteran
health care demand over the next 20 years.23 The CARES Commis-
sion conducted 38 public hearings and 10 public meetings around
the country, heard from 770 witnesses—including 135 members of
Congress and seven governors—and received written comments
from more than 212,000 people.2¢ In February 2004, the CARES
Commission released a report recommending substantial changes
to existing VA facilities and a limited number of facility closures.
Yet, thirteen years after the CARES report was released, its rec-
ommendations have yet to be fully implemented.25 Former Sec-
retary Prinicipi testified before the Committee in July 2017 and
stated that, while CARES offered “sound recommendations for re-
alignment and allocation of the Department’s capital assets to meet
demand for VA’s services over the next twenty years,” it did not re-
quire Congress to adopt or reject the final CARES recommenda-
tions as a package and, thus, failed.26 The Commission on Care
similarly noted that, “political resistance doomed previous attempts
to better align VHA’s capital assets and veterans’ needs.” 27 In light
of this, the Commission also recommended that Congress establish
a VHA facility and capital asset realignment process based on the
process established by the Department of Defense (DOD) Base Re-
alignment and Closure Commission process to be implemented as
soon as practicable.28

The Committee applauds VA’s recent efforts to initiate reuse or
disposal of vacant and underutilized properties across the country
and encourages their continuation. However, the Committee also
believes that bold steps are needed to fully address VHA’s signifi-
cant and increasing capital asset challenges, to ensure VHA uses
taxpayer dollars wisely in caring for the nation’s veterans, and—
most importantly—to ensure a strong VA health care system is
available to meet the needs veteran patients both today and for
generations to come. Accordingly, the Committee concurs with the
Commission on Care’s recommendation to establish a robust VHA
capital asset realignment process freed, to the greatest extent pos-
sible, from political constraints.

As such, title I of the bill would require VA to establish a nine
member Asset and Infrastructure Review (AIR) Commission. The
Commissioners would be appointed by the President, with the ad-
vice and consent of the Senate and in consultation with Congres-
sional leaders and congressionally chartered, membership-based
veterans service organizations (VSOs). The Commission as a whole
would be required to reflect current demographics of veterans en-
rolled in the VA health care system and to have expertise in health

22 February 12, 2004, VA Office of Public and Intergovernmental Affairs, “CARES Commission
Announces Recommendations,” https:/www.va.gov/opa/pressrel/pressrelease.cfm?id=729.

23 Tbid.

24 Thid.

25United States Cong. House Committee on Veterans’ Affairs Oversight Hearing—“Care
Where it Count: Assessing VA’s Capital Asset Needs.” July 12, 2017. 115th Cong. 1st sess.
Washington: GPO, 2017 (statement from the Honorable Anthony J. Principi).

26 Thid.

27Commission on Care, June 30, 2016, “Commission on Care Final Report,” https:/
s3.amazonaws.com/sitesusa/wp-content/uploads/sites/912/2016/07/Commission-on-Care_Final-Re-
port10630167F0R-WEB.pdf.

28Thid.
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care system and federal capital asset planning and management.
In addition, at least three Commissioners would be required to rep-
resent the VSO community. The Commission would be tasked with
considering recommendations made by VA and submitting a report
to the President on VHA facility modernization and realignment. In
addition, the Commission would only be able to change a rec-
ommendation made by VA for the modernization or realignment of
a VHA facility if: the Commission determines that VA deviated
substantially from VA’s criteria in making a given recommendation
and a change would be consistent with the final criteria; the Com-
mission publishes a notice of the proposed change in the Federal
Register not less than 45 days before transmitting the Commis-
sion’s report including the change to the President; and the Com-
mission conducts public hearings on the proposed change. Upon the
President’s approval of the Commission’s report, the report would
be transmitted to Congress. Congress would be required to act
under expedited legislative procedures to issue a resolution of dis-
approval of the Commission’s report and the full list of rec-
ommendations it contains. Absent such a resolution, VA would be
required to take any such action as may be necessary to carry out
the actions recommended by the Commission.

The Committee recognizes that the implementation of the Com-
mission’s recommended actions would be a substantial task for VA
as it is likely that VA will need to carry out a level of construction,
leasing, environmental compliance, and property disposition activ-
ity that exceeds typical levels. As VA’s existing legal authority to
initiate property actions may be inadequate to accommodate the
Commission’s recommendations, title I of the bill would include ad-
ditional authorities to allow VA to take such action as may be nec-
essary to modernize or realign any VHA facility and to transfer or
lease properties to historic preservation organizations. To ensure
that VA’s maintenance needs continue to be met while the Com-
mission’s work is ongoing, title I of the bill would prohibit VA from
pausing major or minor construction activities while the Commis-
sion process is ongoing.

The Committee intends for the AIR Commission process to be
data-driven and to incorporate feedback from veterans, employees,
and communities who would be most impacted by VHA moderniza-
tion or realignment. As such, title I of the bill would require VA
to consult with VSOs to establish criteria to use to assess and rec-
ommend the modernization or realignment of VHA facilities and to
take certain factors—including local veteran and stakeholder
input—into account to ensure such recommendations are robust
and fair. Title I of the bill would also require VA to consult with
local veterans and VSOs to conduct periodic assessments of the ca-
pacity of each Veterans Integrated Service Network (VISN) and VA
medical facility to furnish hospital care or medical services to vet-
erans. Each assessment would be required to: (1) identify existing
deficiencies in the furnishing of care and services to veterans and
how such deficiencies may be filled by entering into contracts or
agreements with community health care providers or other entities
under other provisions of law and changing the way care and serv-
ices are furnished at such VISNs or VA medical facilities (including
through extending hours of operation, adding personnel, and ex-
panding treatment space through construction, leasing, or sharing
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of health care facilities); (2) forecast both the short-term and long-
term demand in furnishing care and services at such VISN or VA
medical facility; (3) consider how demand affects the need to enter
into contracts or agreements; (4) consider the commercial health
care market of designated catchment areas conducted by a non-gov-
ernmental entity; and (5) consider the unique ability of the Federal
government to retain a presence in a rural area otherwise devoid
of commercial health care providers or from which such providers
are at risk of leaving.

The Committee also intends the AIR Commission process to be
transparent and veteran-centric. Accordingly, title I of the bill
would: require that each meeting of the Commission to be open and
all proceedings, information, and deliberations of the Commission
to be available for review by the public; require VA to publish any
information transmitted or received by VA, the Commission, or the
President regarding the Commission (or related activities) to be
published online within 24 hours; prohibit the restriction of lawful
communication from a VA employee to the Commission; require VA
to make the local capacity and commercial market assessments 5
publically available; and require the Commission to conduct public
hearings and include local veterans and VSOs as witnesses in those
hearings.

The Committee is aware that the ultimate success of the Com-
mission may be contingent upon ensuring VA has sufficient time
before the Commission begins its work to gather needed data, es-
tablish reasonable criteria, and make initial recommendations re-
garding facility actions. Accordingly and upon consultation with
VSOs, title I of the bill would allow VA five years, until January
31, 2022, before transmitting recommendations to the Commission
for review. The Commission would then have a year to conduct
their work before transmitting the Commission’s report to the
President on January 31, 2023. The Commission would terminate
On December 31, 2023.

The Committee is aware of the sensitive political considerations
inherent in the AIR Commission process and the expedited legisla-
tive consideration of the Commission’s report by Congress. How-
ever, the Committee also fully concurs with former Secretary
Principi’s testimony that:

The department will fail to honor our nation’s commit-
ment to its veterans if VA’s medical system does not evolve
with the times . . . While the practice of VA medicine has
evolved, VA’s medical infrastructure has not kept pace. VA
facilities are out of step with changes in the practice of
medicine, with demographic changes in the veteran popu-
lation, and with statutory changes in VA’s health care ben-
efits packages. If VA does not realign itself, and close its
unneeded facilities, the current decline in the veteran pop-
ulation will make many VA medical centers museums of
the past—not the guideposts for the future they should
be.29

29 United States Cong. House Committee on Veterans’ Affairs Oversight Hearing—“Care
Where it Count: Assessing VA’s Capital Asset Needs.” July 12, 2017. 115th Cong. 1st sess.
Washington: GPO, 2017 (statement from the Honorable Anthony J.Principi).
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TITLE II—IMPROVEMENTS TO CONSTRUCTION MANAGEMENT AND
LEASES

Section 8104 of title 38, United States Code defines a “major
medical facility project” as a project for the construction, alteration,
or acquisition of a medical facility involving a total expenditure of
more than $10 million and a “major medical facility lease” as a
lease for space for use as a new medical facility at an average an-
nual rental of more than $1 million. Both major medical facility
projects and leases are required to be authorized by law. To obtain
such authorization, VA is required to submit a prospectus con-
taining detailed information about each proposed project. Each
such prospectus is required to include: a detailed estimate of the
total costs; demographic data; current and projected workload and
utilization data; projected operating costs; and the priority score as-
signed to the project under the Department’s prioritization method-
ology as well as, if the project is being proposed for funding before
a project with a higher score, a specific explanation of the factors
other than the priority score that were considered and the basis on
which the project is proposed for funding ahead of projects with
higher priority scores.

VA’s performance in the areas of leasing and construction man-
agement has been widely cited as inadequate in recent years, as
evidenced by a series of GAO reports from April 2013 through
March 2017.3° In response to unprecedented cost overruns experi-
enced in the Aurora, Colorado, replacement medical center con-
struction project—which were documented in a 2016 VA Office of
Inspector General report—Congress enacted the Department of
Veterans Affairs Expiring Authorities Act of 2015 (Public Law 114—
58; 129 STAT. 530) to require that all VA medical facility construc-
tion projects exceeding $100 million be managed by another federal
agency.31

In order to increase the effectiveness of VA’s construction man-
agement workforce, Congress enacted the Jeff Miller and Richard
Blumenthal Veterans Health Care and Benefits Improvement Act
of 2016 (Public Law 114-315; 130 STAT. 1536) to require, among
other things, that each employee who VA determines to have con-
struction responsibilities undergo a program of ongoing profes-
sional training and development including instruction on industry
standards and acquisition best practices. Unfortunately, those pro-
visions do not seem to have led to significant improvements in VA’s
construction management workforce as it appears that VA has de-
termined that the law should apply to essentially the same employ-
ees who were already participating in construction management
continuing education and to cover training courses which are not
significantly more numerous or wide ranging than the courses that
were offered before the law’s enactment.

30 GA0-13-302, April 2013, “VA Construction: Additional Actions Needed to Decrease Delays
and Lower Costs of Major Medical Facility Projects,” https://www.gao.gov/assets/660/653585.pdf;
GAO-16-619, June 2016, “VA Real Property: Leasing Can Provide Flexibility to Meet Needs,
but VA Should Demonstrate the Benefits,” https://www.gao.gov/assets/680/678746.pdf; GAO-17—
70, March 2017, “VA Construction: Improved Processes Needed to Monitor Contract
Modifcatiggls, Develop Schedules, and Estimate Costs,” https:/www.gao.gov/assets/690/
683209.pdf.

31VA OIG 15-03706-330, September 21, 2016, “Review of the Replacement Denver Medical
Cente‘i'f,. Eastern Colorado Health Care System,” https:/www.va.gov/oig/pubs/VAOIG-15-03706-
330.pdf.



24

Despite these efforts, the Committee continues to find that major
construction, minor construction, and leasing remain challenging
areas for VA. As a result, title II of the bill would include a number
of changes to VA’s construction and leasing authorities. In response
to concerns that the $10 million and $1 million thresholds on VA
major medical facility projects and leases, respectively, are out-
dated and impede efficient and effective VA construction planning
and medical facility improvements, title II of the bill would incor-
porate VA legislative proposals to: (1) redefine a VA major medical
facility project as a project involving a total expenditure of $20 mil-
lion or, in the case of a shared medical facility, a project in which
VA’s estimated costs exceed $20 million; and (2) amend the defini-
tion of a VA major medical facility lease as a lease for space for
use as a new medical facility at an average annual rent that is
equal to or exceeds the amount specified in subsection (a)(2) of sec-
tion 3307 of title 40 United States Code or a lease for use as a
shared medical facility in which VA’s estimated costs are equal to
or would exceed such amount. As the Committee generally finds
the prospectuses to provide valuable information that aid in the
Committee’s oversight of VA facility needs, estimates, and inten-
tions, the Committee wants to continue receiving the prospectuses
for VA major medical facility projects despite the threshold in-
crease. Accordingly, title II of the bill would also require VA to in-
clude in the Department’s annual budget submission prospectuses
of both proposed major construction projects and construction

rojects in which VA’s estimated costs are between $10 million and
520 million. Title II of the bill further incorporates VA legislative
proposals to facilitate VA’s ability to share medical facilities with
other federal agencies and to amend VA’s authority to enter into
enhanced use leases.

The Committee recognizes that, in order to successfully imple-
ment the recommended actions regarding facility modernization
and alignment that title I of the bill would require, VA’s construc-
tion management workforce will need to be as well trained, skilled,
and effective as possible. The Committee also recognizes that it is
necessary to broaden training in construction disciplines beyond ar-
chitects, engineers, real property specialists, and other such profes-
sionals located in programmatic offices that are specifically devoted
to construction as there is a much wider universe of personnel in-
volved in construction acquisition, notably including contracting of-
ficers, contract specialists, and contracting officers’ representatives.
Relatedly, since the passage of the National Defense Authorization
Act for Fiscal Year 1991 (Public Law 101-510; 104 STAT. 1485),
the accepted way to deliver such interdisciplinary acquisition train-
ing is through formal certification programs. All civilian agencies
have subsequently been mandated to adopt certification programs
for the fields of contracting and program management, while DOD
continues to offer a wider range of certification programs to its em-
ployees, notably including certification in facilities engineering. The
Committee believes it would be advantageous for VA to adopt a
similar, formal certification program for construction and facilities
management. As such, title II of the bill would require VA to im-
plement a training and certification program for construction and
facilities management personnel, to include all VA employees who
are members of occupational series relating to construction or fa-
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cilities management or who award or administer contracts for
major construction, minor construction, or non-recurring mainte-
nance (including contract specialists or contracting officers’ rep-
resentatives). Title II of the bill would further require that such
training be taken to complete a formal certification program and be
modeled, to the extent appropriate, after the training and certifi-
cation program established by the Defense Acquisition Workforce
Improvement Act.

TITLE III—OTHER MATTERS

Section 301. Exception of limitations on awards and bonuses for re-
cruitment, relocation, and retention

Chapter 45 and Chapter 53 of title 5 United States Code author-
izes VA to provide awards and bonuses to employees. Following a
nationwide access to care crisis that raised serious concerns about
accountability among VA leaders, the Veterans Access, Choice, and
Accountability Act of 2014 (Public Law 113-146; 128 STAT. 1754)
limited the amount of awards and bonuses payable to VA employ-
ees to no more than $360 million from fiscal year 2014 through fis-
cal year 2024. The Comprehensive Addiction and Recovery Act
(Public Law 114-198; 130 STAT 695) further limited the amount
of awards and bonuses payable to VA employees to $230 million for
fiscal year 2017 through fiscal year 2018, $225 million for fiscal
year 2019 through fiscal year 2021, and $360 million for fiscal year
2022 through fiscal year 2024. The limitations imposed on awards
and bonuses to VA employees included recruitment, relocation, and
retention incentive payments, which has raised concerns about un-
intended negative consequences on VA’s ability to hire high-quality
clinicians and support staff to effectively serve veteran patients. As
such, section 301 of the bill would exempt recruitment, relocation,
and retention incentives from the limitations on awards and bo-
nuses.

Section 302. Appropriation of amounts

The Veterans Access, Choice, and Accountability Act of 2014
(Public Law 113-146; 128 STAT. 1754) (the Act) created the Choice
program to expand the availability of community care to veteran
patients by setting specific triggers that would require VA to give
veterans the option of receiving care in the community rather than
in a VA medical facility. In general, veterans are eligible to receive
care through the Choice program if they are unable to secure an
appointment at a VA medical facility within 30 days or if they re-
side more than 40 miles from the nearest VA medical facility. To
fund Choice, the Act also created and deposited $10 billion into the
Veterans Choice Fund and stipulated that Choice would sunset ei-
ther when the money in the Choice fund was fully expended or
three years after enactment of the Act. Since the law was enacted
on August 7, 2014, three years after enactment of the Act would
have been August 7, 2017.

Congress passed a law (Public Law 115-26; 131 STAT. 129) to
amend the Act to modify the termination date for the Choice pro-
gram in April 2017 following testimony that VA expected to have
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money left in the Choice Fund on August 7, 2017.32 However, in
June 2017, VA testified that Choice Program funds would fully ob-
ligated sooner than previously expected and, as a result, VA was
requesting additional funds be deposited into the Choice Fund.33
VA also testified that, without such action, waiting times for vet-
eran patients would increase and access to care in the community
would decrease.3* In response, Congress enacted the VA Choice
and Quality Employment Act of 2017 (Public Law 115-46; 131
STAT. 958) to appropriate $2.1 billion into the Choice fund to pre-
serve the availability of Choice care for veterans patients through
the end of calendar year 2017.

The Committee continues to work on legislation to consolidate
and improve VA’s many care in the community programs, including
Choice. However, section 302 of the law would authorize and ap-
propriate $2.1 billion to the Choice Fund to ensure that, while that
larger effort is ongoing, veterans can continue to receive needed
care through the Choice program. Section 302 would also authorize
and appropriate $500 million for minor construction and non-recur-
ring maintenance projects to improve capacity for care for veteran
patients in VA medical facilities.

Section 303. Assessment of health care furnished by the Department
of Veterans Affairs who live in the territories

Veterans in Puerto Rico, the U.S. Virgin Islands, the American
Samoa, Guam, and the Northern Mariana Islands face a number
of barriers to timely, accessible VA care and benefits. The principle
barrier these veterans face is the lack of VA care at home, which
necessitates lengthy travel to VA medical centers and clinics in
other areas. In light of the unique challenges that veterans resid-
ing in these territories face accessing VA services, section 303 of
the bill would require VA to report on the care provided to veterans
in Puerto Rico, the U.S. Virgin Islands, the American Samoa,
Guam, and the Northern Mariana Islands and include whether it
would be feasible for VA to establish a medical facility in any terri-
tory that does not contain such a facility.

HEARINGS

There were no Subcommittee hearings held on H.R. 4243, as
amended.

On October 12, 2017, the full Committee conducted a legislative
hearing on a draft bill that was later introduced as H.R. 4243.

The following witnesses testified:

The Honorable Mike Coffman, U.S. House of Represent-
atives, 6th District; Colorado; Joy J. Ilem, National Legis-
lative Director, Disabled American Veterans; Louis J. Celli
Jr., Director, Veterans Affairs and Rehabilitation Division,
The American Legion; Carl Blake, Associate Executive Di-

32United States Cong. House Committee on Veterans’ Affairs Oversight Hearing—“Care
Where it Count. Assessing VA’s Capital Asset Needs.” March 7 2017. 115th Cong. 1st sess.
Washington: GPO, 2017 (statement from the Honorable David Shulkin M.D, Secretary of Vet-
erans Affairs).

33 United States Cong. House Committee on Veterans’ Affairs Oversight Hearing—“FY 2018
Department of Veterans Affairs Budget Request for the Veterans Health Administration.” June
22, 2017. 115th Cong. 1st sess. Washington: GPO, 2017 (statement from Poonam Alaigh M.D.,
Acstin% (Iijnder Secretary for Health, U.S. Department of Veterans Affairs).

34Tbid.
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rector of Government Relations, Paralyzed Veterans of
America; Carlos Fuentes, Director, National Legislative
Service, Veterans of Foreign Wars of the United States;
Dave Wise, Director, Physical Infrastructure Team, U.S.
Government Accountability Office; and, Regan L. Crump
MSN, DrPH, Assistant Deputy Under Secretary for Health
for Policy and Planning, Veterans Health Administration,
U.S. Department of Veterans Affairs, who was accom-
panied by James M. Sullivan, the Director, Office of Asset
Enterprise Management.

Statements for the record were submitted by:
Concerned Veterans of America.

SUBCOMMITTEE CONSIDERATION

There was no Subcommittee consideration of H.R. 4243, as
amended.

COMMITTEE CONSIDERATION

On November 8, 2017, the full Committee met in open markup
session, a quorum being present, and ordered H.R. 4243, as amend-
ed, to be reported favorably to the House of Representatives by re-
corded vote. During consideration of the bill, the following amend-
ments were considered:

An amendment offered by Representative Kilili Sablan
of the Northern Mariana Islands to require VA to submit
a report to Congress on the care provided to veterans in
the American Samoa, Guam, and the Northern Mariana
Islands and on whether it would be feasible for VA to es-
tablish a medical facility in any such territory that does
not contain a VA medical facility. During consideration of
the amendment, Representative Sablan asked unanimous
consent to amend the amendment to include Puerto Rico
and the U.S. Virgin Islands. The amendment, as amended,
was agreed to by voice vote.

An amendment offered and then withdrawn by Rep-
resentative Ann Kuster from New Hampshire, the Rank-
ing Member of the Subcommittee on Oversight and Inves-
tigations, to require VA to consider whether a veteran re-
sides in a state with no VA medical center when estab-
lishing eligibility criteria for any program that furnishes
primary or specialty care through a community provide.

An amendment offered and then withdrawn by Rep-
resentative Julia Brownley of California, the Ranking
Member of the Subcommittee on Health, to remove the re-
quirement for VA major medical facility leases to be au-
thorized by law and prohibit funds from being appro-
priated for any fiscal year for a major medical facility lease
unless the Committees on Veterans’ Affairs of the U.S.
House of Representatives and the Senate adopt resolutions
approving the lease.
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COMMITTEE VOTES

Clause 3(b) of rule XIII of the Rules of the House of Representa-
tives require the Committee to list the recorded votes on motions
to report legislation and amendments thereto. During the full Com-
mittee markup of H.R. 4243, as amended, on November 8, 2017,
one recorded vote was taken and is described below.

A motion by Representative Gus Bilirakis of Florida, the
Vice Chairman of the Committee on Veterans’ Affairs, to
report H.R. 4243, as amended, favorably to the House of
Representatives was agreed to by a recorded vote of 13
yeas and 10 nays. The names of the Members who voted
for and against the motion are as follows:
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ONE HUNDRED AND FIFTEENTH CONGRESS
U.S. STATES HOUSE OF REPRESENTATIVES
COMMITTEE ON VETERANS® AFFAIRS

HON. DAVID P. ROE, M.D., CHAIRMAN

FULL COMMITTEE ROLL CALL VOTES

Date: November 8, 2017
Subject: H.R. 4243, as amended (Motion to Report Favorably)

NAME YEA/AYE| NAY/NO NOTES

Dr. Roe, TN, Chairman

5, L

Mx Coffman, CO

L Dr. Wenstrup, OH

Ms. Radewagen, AS

MrBostlL
Mr. Poliquin, ME
DrDunFL -

Mbema M

Mr Banks, IN

nzalez—Colon PR

‘\/HNORITY MFMBERS

Mr. Walz. MN, Ranking Member
Mr, Takano, CA

‘Ms. Brownley. CA
Ms. Kuster, NH
“Mr O'Routke, TX

Miss Rice, NY

Mr. Correa, CA o e b R
Mr. Sablan, Northem Marlan Ishnds
Ms. Bsty. CT . e bl g b

Mr. Peters, CA

Total 13 10

Mr. Chairman, the voteis _ 13 Yeasand 10 Noes. H.R. 4243, as amended,
was reported favorably to the full House.
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CoMMITTEE CORRESPONDENCE

HEPURLICANS osMneRaTS

0 . ROE, TENNESSRE, CHARMAN TIV WALZ, MINKESOTA, RARJING
it e

U.S. Bouse of Representatives

COMMITTEE ON VETERANS AFFAIRS

ONE HUNDRED FIFTEENTH CONGRESS
338 Canvon Howse Orsoe Buntme
Wassisgron, DC 20815

* RECRaR tttpverarans. house.gov

L0, PUBRTS LG

November 9; 2017

The Honorable Pete Sessions
Chairman .
Committee on Rules

H-314, the Capitol

.8, House of Representatives
‘Washington, D.C. 20515

Dear Mr. Chairman;

Thank you for your letter regarding the Rules Committes’s jurisdictional interest in H.R. 4243,
asamended, the VA Asset and Infrastructure Review {AIR) Act 6f 2017, and your willingriess to
forego consideration of H.R. 4243, as amended, by your committee.

I agree that the Comumittee on Rules has a valid jurisdictional interest in certain provisions of
H.R. 4243, as amended, and that the Committee’s jurisdiction will not be adversely affected by
your decision to forego consideration of H.R. 4243, as amended. -As you have requested, 1 will
support your request for an-appropriate appointment of outside conferees from your Commitiee
in the event of a House-Senate conference on this or similar legislation should such a conference
be convened.

Finally, I will include a copy of your letter and this responise in the Committee Report and in the
Congressional Record during the: floor consideration of this bill,

Thank you again for your ceoperation.

Dot 2o
avid P. Roe M.D.

Chatrman

Sincerely,

cc:  The Honorable Paul Ryan, Speaker of the House
The Honorable Louise McInstosh Slaughter, Ranking Member, Commitiee on Rules
The Honorable Tim Walz, Ranking Member, Committee on Veterans® Affairs
Mr. Thomas J. Wickham Jr., Patliamentarian



31

PETE SESSIONS, TEXAS ONE HUNDRED FIFTEENTH CONGRESS
CHAIRIIAN

U LOUISE M. SLAUGHTER, NEW YORK
TOM GOLE, OKLAHOMA. RANKING MINORITY MEMBER

ROB WOODALL, GEDRGIA

MICHAEL C, BUROESS; T1

3 JAMES P, MCOOVERN, MASSACHUSETTS

DOUG COLUNS, GEORGIA ALCEE L. HASTINGS, FLORIDA
BRADLEY BYRNE, ALABANA JARED POUS, COLORADO

DA NEWHOUSE, WASHINGTON

LIZ CHENEY, WYONMING

- Committee op Rules o

(202) i N MioRTY ORI
e 8.8, Bouse of Representatives v
312 The Capitol
Washington, D 20515-6269

November 9, 2017

The Honorable Phil Roe

Chairman

Committee on Veterans’ Affairs
335 Cannon House Office Building
Washington, DC 20515

Dear Chairman Roe:

On November 8, 2017, the Committee on Veterans” Affairs ordered reported H.R, 4243, the VA
Asset and Infrastructure Review Act of 2017. As you know, the Committee on Rules was granted an
additional referral upon the bill's introduction pursuant to the Committee’s jurisdiction under rule
X of the Rules of the House of Representatives over rules and joint rules of the House.

Because of your willingness to consult with my committee regarding this matter, I will waive
consideration of the bill by the Rules Committee. By agreeing to waive its consideration of the bill,
the Rules Committee does not waive its jurisdietion over H.R. 4243. In addition, the Committee on
Rules reserves its authority to seek conferees on any provisions of the bill that are within its
Jjurisdiction during any House-Senate conference that may be convened on this legislation. I ask
your commitment to support any request by the Committee on Rules for conferees on H.R. 4243 or
related legislation.

T also request that you include this letter and your response as part of your committee’s report on
the bill and in the Congressional Record during consideration of the legislation on the House floor.
Thank you for your attention to these matters.

Sincerely,

Pete Sessions
Chairman, House Committee on Rules



32

COMMITTEE OVERSIGHT FINDINGS

In compliance with clause 3(c)(1) of rule XIII and clause (2)(b)(1)
of rule X of the Rules of the House of Representatives, the Commit-
tee’s oversight findings and recommendations are reflected in the
descriptive portions of this report.

STATEMENT OF GENERAL PERFORMANCE GOALS AND OBJECTIVES

In accordance with clause 3(c)(4) of rule XIII of the Rules of the
House of Representatives, the Committee’s performance goals and
objectives are to institute a capital asset realignment process to ad-
dress the serious and well-documented deficiencies in VA’s capital
asset portfolio and ensure VA medical facilities are properly
aligned with the veteran patient population and the delivery of
high quality, modern medical care.

NEW BUDGET AUTHORITY, ENTITLEMENT AUTHORITY, AND TAX
EXPENDITURES

In compliance with clause 3(c)(2) of rule XIII of the Rules of the
House of Representatives, the Committee adopts as its own the es-
timate of new budget authority, entitlement authority, or tax ex-
penditures or revenues contained in the cost estimate prepared by
the Director of the Congressional Budget Office pursuant to section
402 of the Congressional Budget Act of 1974.

EARMARKS AND TAX AND TARIFF BENEFITS

H.R. 4243, as amended, does not contain any Congressional ear-
marks, limited tax benefits, or limited tariff benefits as defined in
clause 9 of rule XXI of the Rules of the House of Representatives.

COMMITTEE COST ESTIMATE

The Committee adopts as its own the cost estimate on H.R. 4243,
as amended, prepared by the Director of the Congressional Budget
Office pursuant to section 402 of the Congressional Budget Act of
1974.

CONGRESSIONAL BUDGET OFFICE COST ESTIMATE

Pursuant to clause 3(c)(3) of rule XIII of the Rules of the House
of Representatives, the following is the cost estimate for H.R. 4243,
as amended, provided by the Congressional Budget Office pursuant
to section 402 of the Congressional Budget Act of 1974:

U.S. CONGRESS,
CONGRESSIONAL BUDGET OFFICE,
Washington, DC, November 13, 2017.
Hon. PHIL ROE, M.D.,
Chairman, Commdittee on Veterans’ Affairs,
House of Representatives, Washington, DC.

DEAR MR. CHAIRMAN: The Congressional Budget Office has pre-
pared the enclosed cost estimate for H.R. 4243, the VA Asset and
Infrastructure Review Act of 2017.
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If you wish further details on this estimate, we will be pleased
to provide them. The CBO staff contact is Ann E. Futrell.
Sincerely,
KEITH HALL,
Director.

Enclosure.

H.R. 4243—VA Asset and Infrastructure Review Act of 2017

Summary: H.R. 4243 would directly appropriate $2.1 billion for
the Veterans Choice Program (VCP) and $500 million for infra-
structure improvements at the Department of Veterans Affairs
(VA). The bill also would expand VA’s authority to enter into leases
for medical facilities and enhanced-use leases (EULs). In total,
CBO estimates that enacting H.R. 4243 would increase direct
spending by $3.8 billion over the 2018-2027 period.

The bill also would increase the amount VA can spend on awards
and bonuses for employees; establish procedures for realigning,
modernizing, or closing medical facilities; and require training of
construction personnel. In total, CBO estimates that implementing
H.R. 4243 would cost $720 million over the 2018-2022 period, as-
suming appropriation of the necessary amounts.

Because enacting H.R. 4243 would affect direct spending, pay-as-
you-go procedures apply. Enacting the bill would not affect reve-
nues.

CBO estimates that enacting H.R. 4243 would increase direct
spending by more than $2.5 billion and would increase on-budget
deficits by more than $5 billion in at least one of the four consecu-
tive 10-year periods beginning in 2028.

H.R. 4243 contains no intergovernmental or private-sector man-
dates as defined in the Unfunded Mandates Reform Act (UMRA).

Estimated cost to the Federal Government: The estimated budg-
etary effects of H.R. 4243 is shown in Table 1. The costs of this leg-
islation fall within budget function 700 (veterans benefits and serv-
ices).

TABLE 1.—ESTIMATED BUDGETARY EFFECTS OF H.R. 4243, THE VA ASSET AND INFRASTRUCTURE
REVIEW ACT OF 2017

By fiscal year, in millions of dollars—

2018-  2018-
2018 2019 2020 2021 2022 2023 2024 2025 2026 2027 2002 2027

INCREASES IN DIRECT SPENDING

Estimated Budget Authority .........ccccoco... 2,600 90 90 230 230 230 230 230 230 230 3,240 4,390
Estimated Outlays .......coocccommrerrrreernnnens 2220 340 70 76 102 159 192 213 227 227 2,808 3,826
INCREASES IN SPENDING SUBJECT TO APPROPRIATION
Estimated Authorization Level ................. 131 70 217 260 266 na. na na na na 1,04 na
Estimated Outlays ........cccoooovevereverericnnnns 20 75 158 220 246 na. na. na na na 719 na

Note: Components may not sum to totals because of rounding; n.a. = not applicable.

Basis of estimate: For this estimate, CBO assumes that the bill
will be enacted near the beginning of calendar year 2018 and that
the estimated amounts will be appropriated each year. Estimated
outlays are based on historical spending patterns for the affected
programs.
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Direct Spending

H.R. 4243 would directly appropriate funds for VCP and con-
struction projects at the department. In addition, the bill would in-
crease VA’s ability to lease medical facilities without legislative au-
thorization. On that basis, CBO estimates this bill would increase
direct spending by $3.8 billion over the 2018-2027 period (see
Table 2).

Direct Appropriations. Section 302 would appropriate $2.1 billion
for VCP and $0.5 billion for minor construction and nonrecurring
maintenance. VCP pays for certain veterans to receive health care
from participating providers in the private sector. At the beginning
of fiscal year 2018, VCP had about $2 billion in available funds,
which CBO estimates will be completely committed before the first
half of 2018 is over. Under current law, the program will terminate
once its funding is exhausted. CBO expects that enacting this pro-
vision would extend the life of VCP through the remainder of 2018
and would provide additional support for minor construction
projects. On that basis, CBO estimates that section 302 would in-
crease direct spending by $2.2 billion in 2018 and $2.6 billion over
the 2018-2022 period.

TABLE 2.—ESTIMATE OF THE EFFECTS ON DIRECT SPENDING OF H.R. 4243, THE ASSET AND
INFRASTRUCTURE REVIEW ACT OF 2017

By fiscal year, in millions of dollars—

2018-  2018-
2018 2019 2020 2021 2022 2023 2024 2025 2026 2027 2002 2027

INCREASES IN DIRECT SPENDING
Direct Appropriations:
Budget Authority ...
Estimated Outlays
Modify Threshold for Major
cilities:

2600 0 0 0 0O O 0 0 0 0 2600 2600
2220 325 40 10 0 O 0 0O 0O 0 25% 259%

Estimated Budget Authority ........... 0 0 0 100 100 100 100 100 100 100 200 700

Estimated Outlays ..........cccooeveene. 0 0 0 4 19 49 69 8 94 9% 23 413
Shared Medical Facilities:

Estimated Budget Authority ........... 0 0 0 40 40 40 40 40 40 40 80 280

Estimated Outlays ........cccocovevnenns 0 0 0 2 8 20 28 34 38 38 10 168
Enhanced-Use Leases:

Estimated Budget Authority ........... 0 9 9 9 90 9 90 90 90 90 360 810

Estimated Outlays .........cccoouvnenn. 0 15 30 60 75 90 9 95 95 95 180 650

Total Changes:
Estimated Budget Authority .. 2,600 90 90 230 230 230 230 230 230 230 3,240 4,390
Estimated Outlays ................ 2220 340 70 76 102 159 192 213 227 227 2,808 3,826

Expanded Authority to Lease Medical Facilities. Sections 201
and 204 would expand the authority for VA to enter into leases for
medical facilities. (Those provisions also would expand the author-
ity to construct medical facilities, discussed below under the head-
ing Spending Subject to Appropriation.) In total, CBO estimates en-
acting those sections would increase direct spending by $581 mil-
lion over the 2018-2027 period.

VA classifies its contracts for acquiring such facilities as oper-
ating leases and thus records its obligations for lease payments on
an annual basis over the term of each lease. However, CBO has re-
viewed a number of those contracts and has concluded that they
are akin to government purchases of facilities built specifically for
VA’s use—but instead of being financed by the Treasury, they rely
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on third-party financing (that is, funds raised by a nonfederal enti-
ty), which is generally more expensive.! That conclusion is based
on those leases having many of the following key features:

e The facilities are designed and constructed to the unique
specifications of the government;

e The facilities are constructed at the request of the federal
government;

e The leases on the newly constructed facilities are long
term—usually 20 years;

e Payments from the federal government are the only or pri-
mary source of income for the facilities;

e The term of the contractual agreements coincides with the
term of the private partner’s financing instrument for devel-
oping and constructing the facility (that is, a facility financed
with a 20-year bond will have a 20-year lease term);

e The federal government commits to make fixed annual
payments that are sufficient to service the debt incurred to de-
velop and construct the facility, regardless of whether the
agency continues to occupy the facility during the guaranteed
term of the lease; and

e The fixed payments over the life of the lease are sufficient
to retire the debt for the facility.2

Thus, although those transactions are structured as leases, they
are essentially government purchases. Under the normal proce-
dures governing the budgetary treatment of the purchase of capital
assets, budget authority should be available and obligations should
be recorded at the time the acquisitions are initiated and amounts
recorded should equal the full development and construction costs
of the medical facilities. Instead, VA records a small fraction of
those costs as obligations when it awards the contracts for such
transactions.

To the extent that the full costs of developing and constructing
the facilities exceeds the relatively small amount that VA would
initially record as obligations against its appropriation, CBO treats
the legislative authorization for those transactions as contract au-
thority—a type of budget authority that allows an agency to enter
into a contract and incur an obligation before receiving an appro-
priation for those activities. Because the contract authority would
be provided in an authorizing bill, rather than in an appropriation
act, the resulting spending is categorized as direct spending (as dis-
tinguished from discretionary spending, which results from appro-
priation acts).

In addition, at the time the contracts are signed, VA typically ob-
ligates some amounts from available appropriations. Those costs
are considered discretionary and are discussed below under the
heading Spending Subject to Appropriation.

Modify Threshold for Major Medical Facilities. Section 201 would
allow VA to enter into leases without legislative authorization for
medical facilities with annual lease payments up to $1.5 million.
Under current law, VA is required to receive legislative authoriza-

1For more information on the budgetary treatment of third-party financing, see Congressional
Budget Office, Third-Party Financing of Federal Projects (June 2005), www.cbo.gov/publication/
16554.

2 See the statement of Robert A. Sunshine, Deputy Director, Congressional Budget Office, The
Budgetary Treatment of Medical Facility Leases by the Department of Veterans Affairs, before
the House Committee on Veterans’ Affairs, (June 27, 2013), www.cbo.gov/publication/44368.
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tion to lease medical facilities with annual rent payments in excess
of $1 million.

After reviewing VA’s 2018 budget request for leases of medical
facilities, CBO estimates that enacting this provision would allow
VA to enter into six additional leases, on average, each year. In
total, the annual rent payments for those leases would be about $7
million. CBO expects that the initial contracts for those facilities
would be entered into starting in 2021 and that contracts of a simi-
lar magnitude would occur each year thereafter. CBO calculated
the present value of each lease over the entire term of the lease
agreement.3 We estimate that enacting this provision would in-
crease direct spending by $413 million over the 2021-2027 period.

Shared Medical Facilities. Section 204 would allow VA to enter
into sharing agreements with other federal agencies to lease med-
ical facilities. Under this section VA’s portion of the annual rent
payments for leased medical facilities could be lowered by enough
that some leases would no longer require legislative authorization.
Based on an analysis of information from VA, CBO estimates that,
on average, this section would authorize the construction of one
medical facility each year at an average annual rent payment of $3
million. CBO expects that VA would enter into the first such con-
tract in 2021 and contracts of similar magnitude each year there-
after. On the basis of the present value for each lease over the en-
tire term of the lease agreement, CBO estimates that enacting this
section would increase direct spending by $168 million over the
2021-2027 period.

Enhanced-Use Leases. Section 205 would expand VA’s authority
to enter into enhanced-use leases.

Under EULs, federal agencies can lease out underused property
to a nonfederal entity in exchange for cash or in-kind compensa-
tion. Through some of those leases, agencies have obtained third-
party financing for the acquisition, construction, rehabilitation, op-
eration, and maintenance of real property used by the agencies. A
range of agreements associated with the leases establish govern-
ment control over the projects, protect the government’s interests,
and ensure that agencies will receive guaranteed access to what-
ever facilities are being developed. The contracts also assure the
nonfederal partners that they will be able to recover their capital
costs for the facilities over time through payments from the federal
government.

CBO has concluded that such facilities are built for governmental
purposes and are effectively under control of the federal govern-
ment. Thus, the costs of developing and constructing facilities in
that manner are governmental transactions that should be re-
corded in the budget when they occur, regardless of whether they
are financed directly by the U.S. Treasury or indirectly by a third
party. Budget authority in the amount of the cost of the facility
should be recorded when the lease is signed and outlays should be
recorded over the construction phase. Because agencies instead
record obligations to pay for the facilities one year at a time, rather
than up front, CBO treats the authorization for those transactions

3The costs for the 20-year leases are calculated by discounting the expected annual rent pay-
ments using the rate on Treasury securities of comparable maturities.
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as contract authority—a form of direct spending that allows agen-
cies to incur obligations in advance of appropriations.

VA’s authority for enhanced-use leases expired in 2011. It was
subsequently authorized to enter EULs only for the purpose of ob-
taining supportive housing for homeless veterans. Section 205
would restore VA’s authority to enter enhanced-use leases for any
purpose at any of the department’s facilities if the department de-
termines that the lease would enhance the use of the property.

Before VA’s EUL authority expired, the department used that
authority to acquire numerous facilities such as administrative
buildings, utility plants, data centers, hospitals, and parking ga-
rages. On the basis of the number of and the costs to acquire those
facilities, CBO expects that under section 205, VA would acquire
one or two facilities each year beginning in 2019 at an average cost
of $60 million each. In total, enacting section 205 would increase
direct spending by $650 million over the 2018-2027 period, CBO
estimates.

Realignment, Modernization and Closure of VA Medical Facili-
ties. As part of a program of modernizing and realigning medical
facilities, section 104 would allow VA to lease such facilities with-
out legislative authorization. Such actions would occur after 2027
and therefore CBO does not include those budgetary effects in the
tables for this estimate. However, CBO estimates that enacting sec-
tion 104 would increase direct spending by more than $7.5 billion
in the first 10 years after 2027.

Spending subject to appropriation

CBO estimates that implementing H.R. 4243 would increase the
amounts VA pays for awards and bonuses, leases of medical facili-
ties, and construction projects by a total of $720 million over the
2018-2022 period, subject to appropriation of the necessary
amounts (see Table 3).

Limitation on Bonuses. Section 301 would increase the amount
that VA is authorized to pay its employees for awards and bonuses.
Under current law, the amount VA may spend for such payments
is capped at $230 million in fiscal year 2018, $225 million a year
in 2019 through 2021, and $360 million in 2022. By removing from
the list of capped payments those amounts provided for recruit-
ment, relocation, and retention incentives (3R incentives), this pro-
vision would increase the amount VA can spend for those incen-
tives as well as make room under the caps to increase the amounts
paid for all other awards and bonuses.

TABLE 3.—ESTIMATE OF THE EFFECTS ON SPENDING SUBJECT TO APPROPRIATIONS OF H.R. 4243,
THE ASSET AND INFRASTRUCTURE REVIEW ACT OF 2017

By fiscal year, in millions of dollars—

2018
2018 2019 2020 2021 2022 2022

INCREASES IN SPENDING SUBJECT TO APPROPRIATION

Limitation on Bonuses:
Estimated Authorization Level ... 15 52 98 114 120 399
Estimated Outlays 15 52 98 114 120 399
Shared Medical Facilities:
Estimated Authorization Level ... 100 100 100 107 107 514
Estimated Outlays 4 19 49 75 91 238
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TABLE 3.—ESTIMATE OF THE EFFECTS ON SPENDING SUBJECT TO APPROPRIATIONS OF H.R. 4243,
THE ASSET AND INFRASTRUCTURE REVIEW ACT OF 2017—Continued

By fiscal year, in millions of dollars—

2018
2018 2019 2020 2021 2022 2022

Modify Threshold for Major Medical Facilities:

Estimated Authorization Level .........ccccooevviireninnae 16 16 16 36 36 120

Estimated Outlays 1 3 8 28 32 72
Procedures for Recommendations:

Estimated Authorization Level ... * 1 3 3 3 10

Estimated Outlays * 1 3 3 3 10
Training Construction Personnel:

Estimated Authorization Level ... 0 1 * * * 1

Estimated Outlays 0 * * * * 1
Total Changes:

Estimated Authorization Level .........ccooovvevveveveennnne 131 170 217 260 266 1,044

Estimated Outlays 20 75 158 220 246 720

Note: Components may not sum to totals because of rounding; * = less than $500,000.

In 2013, before the cap on such payments was first imposed, VA
spent $81 million for 3R incentives. CBO expects that under this
provision, VA would gradually return to that level of spending, ad-
justed to account for the increased number of VA employees and
past and future cost-of-living increases. At the same time, we ex-
pect that VA also would take advantage of the extra room available
under the caps to gradually increase the amount it spends on other
awards and bonuses. On that basis, CBO estimates that imple-
menting section 301 would cost $399 million over the 2018-2022
period.

Expanded Authority to Construct and Lease Medical Facilities.
Sections 201 and 204 would expand the authority of VA to con-
struct and lease medical facilities. In total, CBO estimates that im-
plementing those provisions would cost $310 million over the 2018-
2022 period for additional construction and lease projects.

Shared Medical Facilities. Section 204 would allow VA to enter
into sharing agreements with other federal departments to con-
struct medical facilities. Implementing this section could reduce
VA'’s share of the cost of some construction projects, such that some
such projects would no longer require legislative authorization. On
the basis of information from VA, CBO estimates the total cost for
such major construction projects would average about $100 million
each year. On that basis, CBO estimates costs of $225 million over
the 2018-2022 period for additional construction projects.

Furthermore, as discussed above under the heading “Direct
Spending,” this section also would expand VA’s authority to enter
into leases for medical facilities. CBO estimates that VA would
enter into one additional lease each year with a total annual rent
payment of $3 million. For those leases, we expect that VA would
record obligations of $7 million each year as it enters those con-
tracts, from available appropriations. On that basis, we estimate
costs of $13 million over the 2021-2022 period for additional leases.

In total, CBO estimates implementing section 204 would cost
$238 million over the 2018-2022 period.

Modify Threshold for Major Medical Facilities. Section 201 would
allow VA to construct medical facilities with total costs of up to $20
million without legislative authorization. Under current law, VA is
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required to receive legislative authorization to construct medical fa-
cilities with total expenses above $10 million.

Based on an analysis of information on planned construction
projects in VA’s 2018 budget submission, CBO estimates that im-
plementing this section would authorize one additional construction
project each year with an average cost of $16 million. On that
ba%is, CBO estimates costs of $36 million over the 2018-2022 pe-
riod.

In addition, as discussed above under Direct Spending, this sec-
tion would also expand VA’s authority to enter into leases for med-
ical facilities. CBO estimates that VA would enter into 6 additional
leases each year with a total annual rent payment of $7 million.
For those leases, we expect that VA would record obligations of $20
million each year as it enters those contracts, from available appro-
priations. On that basis, we estimate costs of $36 million over the
2021-2022 period for additional leases.

In total, CBO estimates implementing section 201 would cost $72
million over the 2018-2022 period for additional leases.

Procedures for Recommendations. By February 1, 2021, section
103 would require VA, in consultation with Veterans Service Orga-
nizations, to publish the criteria for assessing and making rec-
ommendations for modernizing, realigning and closing VA medical
facilities. In making recommendations VA must hold public field
hearings with local stakeholders. The final criteria must be pub-
lished by May 1, 2021, after receiving comments from the public.
In addition, VA would be required to conduct capacity and commer-
cial market assessments. On the basis of costs for nationwide as-
sessments, CBO estimates that an equivalent of 20 full time em-
ployees (with average annual compensation of $150,000) would be
necessary. Thus, CBO estimates implementing this provision would
cost $10 million over the 2018-2022 period.

Training for Construction Personnel. Section 203 would require
VA to offer job training (in person, online or by another federal
agency) for all construction employees. CBO estimates that imple-
menting this section would cost $1 million to develop the training
materials over the 2018-2022 period.

Pay-As-You-Go considerations: The Statutory Pay-As-You-Go Act
of 2010 establishes budget-reporting and enforcement procedures
for legislation affecting direct spending or revenues. The net
changes in outlays that are subject to those pay-as-you-go proce-
dures are shown in the following table.

CBO ESTIMATE OF PAY-AS-YOU-GO EFFECTS FOR H.R. 4243, AS ORDERED REPORTED BY THE
HOUSE COMMITTEE ON VETERANS' AFFAIRS ON NOVEMBER 8, 2017

By fiscal year, in millions of dollars—

2018—  2018—
2018 2019 2020 2021 2022 2023 2024 2025 2026 2027 2002 2027

NET INCREASE IN THE ON-BUDGET DEFICIT
Statutory Pay-As-You-Go Impact ........... 2220 340 70 76 102 159 192 213 227 227 20808 3,826

Increase in long-term direct spending and deficits: CBO esti-
mates that enacting H.R. 4243 would increase direct spending by
more than $2.5 billion and would increase on-budget deficits by
more than $5 billion in at least one of the four consecutive 10-year
periods beginning in 2028.
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Mandates: H.R. 4243 contains no intergovernmental or private-
sector mandates as defined in UMRA.

Estimate prepared by: Federal costs: Ann E. Futrell, Mandates:
Zach Byrum.

Estimate approved by: H. Samuel Papenfuss, Deputy Assistant
Director for Budget Analysis.

FEDERAL MANDATES STATEMENT

The Committee adopts as its own the estimate of Federal man-
dates regarding H.R. 4243, as amended, prepared by the Director
of the Congressional Budget Office pursuant to section 423 of the
Unfunded Mandates Reform Act.

ADVISORY COMMITTEE STATEMENT

No advisory committees within the meaning of section 5(b) of the
Federal Advisory Committee Act would be created by H.R. 4243, as
amended.

STATEMENT OF CONSTITUTIONAL AUTHORITY

Pursuant to Article I, section 8 of the United States Constitution,
H.R. 4243, as amended, is authorized by Congress’ power to “pro-
vide for the common Defense and general Welfare of the United
States.”

APPLICABILITY TO LEGISLATIVE BRANCH

The Committee finds that H.R. 4243, as amended, does not relate
to the terms and conditions of employment or access to public serv-
ices or accommodations within the meaning of section 102(b)(3) of
the Congressional Accountability Act.

STATEMENT ON DUPLICATION OF FEDERAL PROGRAMS

Pursuant to section 3(g) of H. Res. 5, 115th Cong. (2017), the
Committee finds that no provision of H.R. 4243, as amended, estab-
lishes or reauthorizes a program of the Federal Government known
to be duplicative of another Federal program, a program that was
included in any report from the Government Accountability Office
to Congress pursuant to section 21 of Public Law 111-139, or a
program related to a program identified in the most recent Catalog
of Federal Domestic Assistance.

DISCLOSURE OF DIRECTED RULEMAKING

Pursuant to section 3(i) of H. Res. 5, 115th Cong. (2017), the
Committee estimates that H.R. 4243, as amended, would require
VA to prescribe regulations.

SECTION-BY-SECTION ANALYSIS OF THE LEGISLATION
TITLE I—ASSET AND INFRASTRUCTURE REVIEW

Section 101. Short title

Section 101 of the bill would establish a short title of the “De-
partment of Veterans Affairs (VA) Asset and Infrastructure Review
(AIR) Act of 2017.”
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Section 102. The Commission

Section 102(a) of the bill would establish an independent “VA
Asset and Infrastructure Review (AIR) Commission.”

Section 102(b) of the bill would require the Commission to carry
out the duties described in this title.

Section 102(c)(1) of the bill would require the President, with the
advice and consent of the Senate, to appoint nine AIR Commis-
sioners and to transmit nominations to the Senate by May 31,
2021.

Section 102(c)(2) of the bill would require the President to con-
sult with the Speaker and minority leader of the House of Rep-
resentatives and the majority and minority leader of the Senate in
selecting individuals for Commission nomination and congression-
ally chartered, membership-based veterans service organizations
(VSOs) specifically concerning the appointment of three members.

Section 102(c)(3) of the bill would require the President to nomi-
nate one person to serve as the Chair of the Commission and one
person to serve as the Vice Chair of the Commission.

Section 102(c)(4) of the bill would require the President, in nomi-
nating individuals for appointment to the Commission, to ensure:
that veterans (reflecting current demographics of veterans enrolled
in the VA health care system) are adequately represented in the
membership of the Commission; that at least one member of the
Commission has experience with a private integrated health care
system that has annual gross revenue of more than $50 million;
that at least one member has experience as a senior manager for
a Federally-qualified health center, the Department of Defense, or
the Indian Health Service; that at least one member has experience
with capital asset management for the Federal government and is
familiar with trades related to building and real property (includ-
ing construction, engineering, architecture, leasing, and strategic
partnerships); and, that at least three members represent congres-
sionally-chartered, membership-based VSOs.

Section 102(d) of the bill would require the Commission to meet
only during calendar years 2022 and 2023, and requires that each
meeting of the Commission be open and all proceedings, informa-
tion, and deliberations of the Commission to be available for review
by the public.

Section 102(e) of the bill would require a vacancy in the Commis-
sion to be filled in the same manner as the original appointment,
but the individual appointed to fill the vacancy to serve only for the
unexpired portion of the term for which the individual’s prede-
cessor was appointed.

Section 102(f) of the bill would require Commissioners to serve
without pay, requires each member of the Commission who is an
officer/employee of the United States to only receive compensation
for their services as an officer/employee of the U.S, and allows
Commissioners to receive travel expenses, including per diem.

Section 102(g) of the bill would require the Commission to ap-
point a staff director who has not served as a VA employee during
the one-year period preceding the date of appointment and who is
not otherwise barred or prohibited from serving as a Director under
Federal ethics law and regulations by reason of post-employment
conflict of interest and requires the Director to be paid at the rate
of basic pay payable for level IV of the Executive Schedule.
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Section 102(h)(1) and (2) of the bill would require the Director,
with the approval of the Commission, to appoint and fix the pay
of additional personnel, to make such appointments without regard
to the provisions of title 5 U.S.C. governing appointments in the
competitive service, and any personnel so appointed to be paid
without regard to provisions relating to the classification and Gen-
eral Schedule pay rates except that an individual so appointed may
not receive pay in excess of the annual rate of basic pay payable
for GS-15.

Section 102(h)(3) of the bill would allow not more than two-thirds
of the personnel employed by or detailed to the Commission to be
on detail from VA and not more half of the professional analysts
to be detailed from VA. This section also prohibits a person from
being detailed to the Commission from VA if, within 6 months be-
fore the detail is set to begin, the person participated personally or
substantially in any matter concerning the preparation of rec-
ommendations regarding Veterans Health Administration (VHA)
facilities.

Section 102(h)(4) would allow any Federal department or agency
to detail personnel to the Commission upon request.

Section 102(h)(5) of the bill would allow the Commission to se-
cure necessary information from Federal agencies and Federal
agencies to furnish such information upon request.

Section 102(i) of the bill would allow the Commission to procure,
by contract to the extent funds are available, the temporary or
intermittent services or experts of consultants and to lease real
property and acquire personal property either of its own accord or
in consultation with the General Services Administration (GSA).

Section 102(j) of the bill would terminate the Commission on De-
cember 31, 2023.

Section 102(k) of the bill would prohibit the restriction of lawful
communication from a VA employee to the Commission.

Section 103. Procedure for making recommendations

Section 103(a)(1) of the bill would require VA—not later than
February 1, 2021, and after consulting with VSOs—to publish in
the Federal Register and transmit to the Committees on Veterans’
Affairs of the House of Representatives and the Senate (HVAC/
SVAC) the criteria proposed by VA to be used in assessment and
making recommendations regarding the modernization or realign-
ment of VHA facilities and require such criteria to include the vet-
erans preference regarding access to VA health care.

Section 103(a)(2) of the bill would require a 90-day public com-
ment period for VA’s proposed criteria.

Section 103(a)(3) of the bill would require VA—not later than
May 31, 2021—to publish in the Federal Register and transmit to
HVAC/SVAC, the final criteria to be used in making recommenda-
tions regarding the modernization or realignment of VHA facilities.

Section 103(b)(1) of the bill would require VA—not later than
January 31, 2022, and after consulting with VSOs—to publish in
the Federal Register and transmit to HVAC/SVAC a report detail-
ing recommendations regarding the modernization or realignment
of VHA facilities.

Section 103(b)(2) of the bill would require VA to consider the fol-
lowing factors in making recommendations regarding the mod-
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ernization or realignment of VHA facilities: the degree to which
health care delivery or other site for providing services to veterans
reflect VA’s metrics regarding market area health system planning;
the provision of effective and efficient access to high-quality health
care and services to veterans; the extent to which real property
that no longer meets the needs of the Federal Government could
be reconfigured, repurposed, consolidated, realigned, exchanged,
outleased, repurposed, replaced, sold, or disposed; VHA’s need to
acquire infrastructure or facilities that will be used for the provi-
sion of health care and service to veterans; the extent to which op-
eration and maintenance costs are reduced through consolidating,
collocating, and reconfiguring space and through realizing other
operational efficiencies; the extent and timing of potential costs and
savings, including the number of years such costs and savings will
be incurred, beginning with the date of completion of the proposed
recommendation; the extent to which the real property aligns with
VA’s mission; the extent to which any action would impact other
VA missions including education, research, or emergency prepared-
ness; local stakeholder inputs and any factors identified through
public field hearings; capacity and commercial market assessments;
and, any other factors VA determines appropriate.

Section 103(b)(3)(A) of the bill would require VA to assess the ca-
pacity of each Veterans Integrated Service Network (VISN) and VA
medical facility to furnish hospital care or medical services to vet-
erans and require each assessment to:

Identify existing deficiencies in the furnishing of care
and services to veterans and how such deficiencies may be
filled by entering into contracts or agreements with com-
munity health care providers or other entities under other
provisions of law and changing the way care and services
are furnished at such VISNs or VA medical facilities (in-
cluding through extending hours of operation, adding per-
sonnel, and expanding treatment space through construc-
tion, leasing, or sharing of health care facilities);

Forecast, based on future projections and historical
trends, both the short-term and long term demand in fur-
nishing care and services at such VISN or VA medical fa-
cility;

Consider how demand affects the need to enter into con-
tracts or agreements;

Consider the commercial health care market of des-
ignated catchment areas conducted by a non-governmental
entity; and,

Consider the unique ability of the Federal government to
retain a presence in a rural area otherwise devoid of com-
mercial health care providers or from which such providers
are at risk of leaving.

Section 103(b)(3)(B) of the bill would require the Secretary to
consult with VSOs and veterans served by each VISN and medical
facility affected by the assessments.

Section 103(b)(3)(C) of the bill would require VA to submit the
local capacity and commercial market assessments to HVAC/SVAC
with the recommendations regarding the modernization or realign-
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ment of VHA facilities and to make the assessments publicly avail-
able.

Section 103(b)(4) of the bill would require VA to include with the
recommendations regarding the modernization or realignment of
VHA facilities a summary of the selection process that resulted in
the recommendation for each VHA facility and a justification for
each recommendation and to transmit the summaries and justifica-
tions not later than 7 days after the date of transmittal to HVAC/
SVAC.

Section 103(b)(5) of the bill would require VA to consider all fa-
cilities equally without regard to whether the facility has been pre-
viously considered or proposed for reuse, modernization, or realign-
ment.

Section 103(b)(6) of the bill would require VA to make all infor-
mation used by VA to prepare a recommendation available to Con-
gress, the Commission and the Comptroller General.

Section 103(b)(7) of the bill would require each VA Under Sec-
retary, VISN director, VA medical center director, VA program of-
fice director, and each person who is in a position of duties which
includes personal and substantial involvement in the preparation
and submission of information and recommendations concerning
the modernization or realignment of VHA facilities to certify that
information submitted to VA or to the Commission concerning the
modernization or realignment of VHA facilities is accurate and
complete to the best of that person’s knowledge and belief.

Section 103(c)(1)(A) and (B) of the bill would require the Commis-
sion to conduct public hearings on the Secretary’s recommendations
regarding the modernization or realignment of VHA facilities, to in-
clude required public hearings in regions affected by a VA rec-
ommendation for the closure of a facility and, to the greatest extent
practicable, public hearings in regions affected by a recommenda-
tion for other (non-closure) action by VA.

Section 103(d)(1)(C) of the bill would require each Commission
public hearing to include, at a minimum, a local veteran who is en-
rolled in the VA healthcare system and identified by a local VSO
and a local elected official.

Section 103(c)(2)(A) of the bill would require the Commission—
not later than January 31, 2023—to transmit to the President a re-
port and analysis of the recommendations made by VA together
with the Commission’s recommendations for the modernization or
realignment of VHA facilities.

Section 103(c)(2)(B) of the bill would authorize the Commission
to change a recommendation made by VA for the modernization or
realignment of a VHA facility only if the Commission: determines
that VA deviated substantially from VA’s final criteria in making
such recommendation; determines that the change is consistent
with the final criteria; publishes a notice of the proposed change in
the Federal Register not less than 45 days before transmitting the
Commission’s recommendations to the President; and, conducts
public hearings on the proposed change.

Section 103(c)(3) of the bill would require the Commission to ex-
plain and justify any recommendation made by the Commission
that is different from the recommendations made by VA in the
Commission’s report that is transmitted to the President and to
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transmit the copy of such report to HVAC/SVAC on the same day
that it is transmitted to the President.

Section 103(c)(4) of the bill would require the Commission—after
January 31, 2023—to promptly provide information used by the
Commission in making its recommendations to any Member of
Congress upon request.

Section 103(d) of the bill would require the President—not later
than February 15, 2023—to transmit to the Commission and to
Congress a report containing the President’s approval or dis-
approval of the Commission’s recommendations.

If the President approves of the Commission’s recommenda-
tions, requires the President to transmit a copy of the Commis-
sion’s recommendations to the Congress together with a certifi-
cation of approval.

If the President disapproves of the Commission’s rec-
ommendations in whole or in part, requires the President to
transmit to the Commission and the Congress the reasons for
that disapproval and require the Commission—not later than
March 15, 2023—to transmit a revised list of recommendations
to the President.

If the President approves of the Commission’s revised
recommendations, requires the President to transmit a
copy of the revised recommendations to Congress together
with a certification of such approval.

Would require the process for modernization or realignment
of VHA facilities to be terminated, if the President does not
transmit a certification of approval to Congress, by March 30,
2023.

Section 104. Actions regarding infrastructure and facilities of the
Veterans Health Administration

Section 104(a) and (b) of the bill would require the Secretary, in
the absence of a resolution of Congressional disapproval having
been enacted within 45 days of Presidential transmission of the re-
port to Congress or the adjournment of the 117th Congress, to
begin implementing the recommendations made in the report
under Section 103(d) within 3 years the President having trans-
mitted the report to Congress. Implementation includes the plan-
ning of modernizations or realignments. Days on which either
House is not in session because of adjournment of more than three
days shall be excluded from the computation of the period.

Section 104(c) of the bill would authorize any obligation or ex-
penditure of funds for major medical facility leases or projects
made by the report.

Section 105. Implementation

Section 105(a) of the bill would allow the Secretary to take such
actions as necessary to implement the modernization or realign-
ment of any VHA facility, perform environmental mitigation, abate-
ment or restoration of facilities being closed or realigned to include
compliance with historical preservation requirements, provide out-
placement assistance to employees of the Department, reimburse
Federal agencies for services, and enter into Enhanced Use Lease
contracts.
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Section 105(b) of the bill would outline how the Secretary may
dispose or transfer surplus properties slated for disposal or realign-
ment under this Act, including consultation with state and local
governments for proper disposal of real property and roads.

The Secretary may transfer title to a redevelopment author-
ity for a facility for the purposes of a federal lease for a term
not to exceed 50 years. Such lease may not require rental pay-
ments by the government.

If the lease involves a substantial portion of the facility, the
department or agency may obtain facility services from the re-
development authority as a provision of the lease. Such serv-
ices shall not include municipal services, firefighting or secu-
rity guard functions.

Provisions of the Comprehensive Environmental Response,
Compensation, and Liability Act of 1980 apply. Nothing in this
title shall limit or otherwise affect application of McKinney-
Vento Homeless Assistance Act provisions.

Section 105(c) of the bill would exempt the Secretary from the
National Environmental Policy Act of 1969 in carrying out the rec-
ommendations of this title.

Section 105(d) of the bill would exempt the Secretary from any
legal prohibition of closing or realigning VHA facilities included in
any appropriation or authorization Act.

Section 105(e) of the bill would provide the authority for the Sec-
retary to transfer a deed of a VHA facility to a party who agrees
to perform the environmental compliance activities that are re-
quired under federal and state laws. Such transfer may occur if the
Secretary certifies to Congress that all costs to be paid by the De-
partment are equal to or greater than market value or if such cost
are lower than the recipient of the transfer agrees to pay the dif-
ference.

Section 106. Department of Veterans Affairs asset and infrastruc-
ture review account

Section 106(a) of the bill would establish a single account in the
ledgers of the U.S. Treasury with which the Secretary may carry
out this Act.

Section 106(b) of the bill would allow for the credit to the account
any funds authorized and appropriated and any proceeds from a
lease, transfer, or disposal of property.

Section 106(c) of the bill would allow the Secretary to use the ac-
count for the purposes of carrying out this title, to cover property
management and disposal costs, to cover costs of supervision, in-
spection, overhead, engineering, and design, or for any other pur-
poses in support of the Departments mission and operations.

Section 106(d) of the bill would require the Secretary to establish
a consolidated budget display detailing the amount and nature of
the credits to and expenditures from, separately details environ-
mental remediation costs, specifies and details any transfers. This
information shall be submitted to Congress as part of the Presi-
dential budget submission.

Section 106(e) of the bill would require that upon closure of the
account any unobligated funds, upon submission of an accounting
report to HVAC/SVAC and the Committees on Appropriations of
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the House of Representatives and the Senate, shall be transferred
to the Secretary.

Section 107. Congressional consideration of commission report

Section 107(a) of the bill would describe the term “joint resolu-
tion” as a resolution introduced within the 45-day period beginning
on the date on which the President transmits the report to con-
gress which does not include a preamble and contains specific lan-
guage as to the resolving clause and title.

Section 107(b) of the bill would outline the means by which the
House of Representatives shall consider such resolution to include
reporting and discharge, proceeding to consideration, and consider-
ation.

Section 107(c) of the bill outlines the means by which the Senate
shall consider such resolution to include referral, reporting and dis-
charge, and floor consideration to include consideration, vote on
passage, and ruling of the chair on procedure.

Section 107(d) of the bill would prohibit any amendment to a
joint resolution of disapproval.

Section 107(e) of the bill would define the coordination between
either House upon receipt of companion measures.

Section 107(f) of the bill would state that this section is applica-
ble only with respect to the procedure followed in that House in the
case of a joint resolution and supersedes other rules only to the ex-
tent that it is inconsistent with such rules, with the recognition of
the constitutional right of either House to change the rules.

Section 108. Other matters

Section 108(a) of the bill would require the online publication of
all communications, within 24 hours, between the Secretary, the
Commission and the President with regards to this title.

Section 108(b) of the bill would prohibit the VA from pausing or
stopping any scheduled construction, leasing, long-term planning
project activities, or budgetary processes with regards to the con-
struction during the activities of the Commission, President, or
Congress in carrying out this title.

Section 109. Definitions

Section 109 of the bill would define:

“Account” as the VA AIR Account established by section 106.

“Commission” as the AIR Commission established by section
102.

“date of approval” with respect to a modernization or realign-
ment of a VHA facility as the date on which the authority of
Congress to disapprove a recommendation of under this title
expires.

“VHA facility” as: (1) any land, building, structure, or infra-
structure (including any medical center, nursing home, domi-
ciliary facility, outpatient clinic, center that provides readjust-
ment counseling, or leased facility) that is under VA’s jurisdic-
tion, under VHA’s control, and not under GSA’s control; and,
(2) with respect to a collocated VA facility, includes any land,
building, or structure that is under VA’s jurisdiction, under
controi of another VA administration, and not under GSA’s
control.
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“infrastructure” as improvements to land other than build-
ings or structures.

“modernization” as any action required to align the form and
function of a VHA facility to the provision of modern day
health care (including utilities and environmental control sys-
tems), the closure, construction purchase, lease, or sharing of
a VHA facility, and realignments, disposals, exchanges, col-
laborations, between VA and other Federal entities and stra-
tegic collaborations between VA and non-Federal entities.

“realignment” with respect to a VHA facility to include any
action that changes the number of or relocates services, func-
tions, and personnel positions; disposals or exchanges between
VA and other Federal entities including DOD; and, strategic
collaborations between VA and non-Federal entities.

“Secretary” to mean the Secretary of Veterans Affairs.

“redevelopment authority” to mean, in the case of a VHA fa-
cility closed or modernized under this title, any entity (includ-
ing an entity established by a State or local government) recog-
nized by VA as the entity responsible for developing the rede-
velopment plan with respect to the facility or for directing the
implementation of such a plan.

“redevelopment plan” in the case of a VHA facility to be
closed or realigned to mean a plan that is agreed to by the
local redevelopment authority with respect to the facility and
provides for the reuse or redevelopment of the real property
and personal property of the facility that is available for such
reuse and redevelopment as a result of the closure or realign-
ment of a facility.

TITLE II—-IMPROVEMENTS TO CONSTRUCTION MANAGEMENT AND
LEASES

Section 201. Modification of thresholds for major medical facility
projects and major medical facility leases

Section 201(a) of the bill would change the definition of a major
medical facility project to that of one involving a total expenditure
of more than $20,000,000. The term does not include acquisitions
by exchange, non-recurring maintenance, or in the case of a shared
facility, when the Departments estimated share is below
$200,000,000. The definition of a major medical facility lease is
changed to reflect an average annual rent that is equal to or great-
er than the amount specified by GSA.

Section 201(b) of the bill would establish an effective date on or
after enactment of this Act.

Section 202. Submission of prospectuses of proposed minor medical
facility projects
Section 202 of the bill would require the VA to include the pro-
spectus of facility projects presented to Congress under Section
8104(b) of Title 38, USC that require a total expenditure of more
than $10,000,000 and less than $20,000,000.

Section 203. Improvement to training of construction personnel

Section 203 of the bill would require that the Secretary imple-
ment a covered training, curriculum and covered certification pro-
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gram that models existing training curricula and certification pro-
grams as established under Chapter 87 of Title 10.

Section 204. Authority to plan, design, construct, or lease shared
medical facilities.

Section 204 of the bill would grant the Secretary the authority
to plan, design, construct, or lease a medical facility with other fed-
eral departments or agencies. Funds may be transferred from Con-
struction, Major or Construction, Minor accounts based on the
amount of the estimated costs to be shared by the Department.

Section 205. Enhanced use lease authority

Section 205 of the bill would grant the Secretary the authority
to enter into enhanced-use leases for purposes other than sup-
portive housing.

TITLE III—OTHER MATTERS

Section 301. Exception of limitations on awards and bonuses for re-
cruitment, relocation, and retention

Section 301 of the bill would amend the restriction imposed on
bonuses and awards included in the Veteran Access, Choice, and
Accountability Act of 2014 by exempting bonuses and awards for
the purposes of incentives for the recruitment, relocation and reten-
tion of VA employees.

Section 302. Appropriation of amounts

Section 302(a) of the bill would authorize and appropriate
$2,100,000,000 for the Veterans Choice Program.

Sectlon 302(b) of the bill would authorize and appropriate
$500,000,000 for minor construction and nonrecurring maintenance
of VHA medical facilities and requires the Secretary to notify
HVAC/SVAC of the projects for which these funds shall be allo-
cated.

Section 303. Assessment of health care furnished by the Department
to veterans who live in the territories

Section 303 of the bill would require the Secretary to submit to
HVAC/SVAC a report regarding the health care furnished by VA
to veterans who live in the territories of American Samoa, Guam,
Northern Mariana Island, Puerto Rico and the Virgin Islands. The
report shall assess the ability of the Department to provide hos-
pital care, medical, mental health, and geriatric services, as well as
assess the feasibility of establishing a medical facility in any terri-
tory that does not contain such a facility.

CHANGES IN EXISTING LAW MADE BY THE BILL, AS REPORTED

In compliance with clause 3(e) of rule XIII of the Rules of the
House of Representatives, changes in existing law made by the bill,
as reported, are shown as follows (existing law proposed to be omit-
ted is enclosed in black brackets, new matter is printed in italic,
and existing law in which no change is proposed is shown in
roman):
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TITLE 38, UNITED STATES CODE

* * * & * * *k

PART VI—ACQUISITION AND DISPOSITION OF
PROPERTY

* * * * * * *

CHAPTER 81—ACQUISITION AND OPERATION OF HOS-
PITAL AND DOMICILIARY FACILITIES; PROCUREMENT
AND SUPPLY; ENHANCED-USE LEASES OF REAL PROP-
ERTY

SUBCHAPTER I—ACQUISITION AND OPERATION OF MEDICAL FACILITIES

Sec.
8101. Definitions.

8111B. Authority to plan, design, construct, or lease a medical facility shared with
other departments or agencies.

* * * * * * *

SUBCHAPTER I—ACQUISITION AND OPERATION OF
MEDICAL FACILITIES

§ 8101. Definitions

For the purposes of this subchapter:

(1) The term “alter”, with respect to a medical facility, means to
repair, remodel, improve, or extend such medical facility.

(2) The terms “construct” and “alter”, with respect to a medical
facility, include such engineering, architectural, legal, fiscal, and
economic investigations and studies and such surveys, designs,
plans, construction documents, specifications, procedures, and other
similar actions as are necessary for the construction or alteration,
as the case may be, of such medical facility and as are carried out
after the completion of the advanced planning (including the devel-
opment of project requirements and design development) for such
facility.

[(3) The term “medical facility” means any facility or part thereof
which is, or will be, under the jurisdiction of the Secretary for the
provision of health-care services (including hospital, nursing home,
or domiciliary care or medical services), including any necessary
building and auxiliary structure, garage, parking facility, mechan-
ical equipment, trackage facilities leading thereto, abutting side-
walks, accommodations for attending personnel, and recreation fa-
cilities associated therewith.]

(3) The term “medical facility” means any facility or part thereof
which is, or will be, under the jurisdiction of the Secretary, includ-
ing with respect to a shared medical facility (as defined in section
8111B(d) of this title), for the provision of health-care services (in-
cluding hospital, outpatient clinic, extended care services, nursing
home, or domiciliary care or medical services), including any nec-
essary building and auxiliary structure, garage, parking facility,
mechanical equipment, trackage facilities leading thereto, abutting
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sidewalks, accommodations for attending personnel, and recreation
facilities associated therewith.

(4) The term “committee” means the Committee on Veterans’ Af-
fairs of the House of Representatives or the Committee on Vet-
erans’ Affairs of the Senate, and the term “committees” means both
such committees.

* * * * * * *

§8103. Authority to construct and alter, and to acquire sites
for, medical facilities

(a) Subject to section 8104 of this title, the Secretary—

(1) may construct or alter any medical facility and may ac-
quire, by purchase, lease, condemnation, donation, exchange,
or otherwise, such land or interests in land as the Secretary
considers necessary for use as the site for such construction or
alteration;

(2) may acquire, by purchase, lease, condemnation, donation,
exchange, or otherwise, any facility (including the site of such
facility) that the Secretary considers necessary for use as a
medical facility; and

(3) in order to assure compliance with section 8110(a)(2) of
this title, in the case of any outpatient medical facility for
which it is proposed to lease space and for which a qualified
lessor and an appropriate leasing arrangement are available,
shall execute a lease for such facility within 12 months after
funds are made available for such purpose.

(b) Whenever the Secretary considers it to be in the interest of
the United States to construct a new medical facility to replace an
existing medical facility, the Secretary (1) may demolish the exist-
ing facility and use the site on which it is located for the site of
the new medical facility, or (2) if in the judgment of the Secretary
it is more advantageous to construct such medical facility on a dif-
ferent site in the same locality, may exchange such existing facility
and the site of such existing facility for the different site.

(c) Whenever the Secretary determines that any site acquired for
the construction of a medical facility is not suitable for that pur-
pose, the Secretary may exchange such site for another site to be
used for that purpose or may sell such site.

(d)(1) The Secretary may provide for the acquisition of not more
than three facilities for the provision of outpatient services or nurs-
ing home care through lease-purchase arrangements on real prop-
erty under the jurisdiction of the Department of Veterans Affairs.

(2)(A) In carrying out this subsection and notwithstanding any
other provision of law, the Secretary may lease, with or without
compensation and for a period of not to exceed 35 years, to another
party any of the real property described in paragraph (1) of this
subsection.

(B) Such real property shall be used as the site of a facility re-
ferred to in paragraph (1) of this subsection—

(21) constructed and owned by the lessee of such real property;
an

(i1) leased under paragraph (3)(A) of this subsection to the
Department for such use and for such other activities as the
Secretary determines are appropriate.
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(3)(A) The Secretary may enter into a lease for the use of any fa-
cility described in paragraph (2)(B) of this subsection for not more
than 35 years under such terms and conditions as may be in the
best interests of the Department.

(B) Each agreement to lease a facility under subparagraph (A) of
this paragraph shall include a provision that—

(i) the obligation of the United States to make payments
under the agreement is subject to the availability of appropria-
tions for that purpose; and

(ii) the ownership of such facility shall vest in the United
States at the end of such lease.

(4)(A) The Secretary may sublease any space in such a facility to
another party at a rate not less than—

(i) the rental rate paid by the Secretary for such space under
paragraph (3) of this subsection; plus

(i1) the amount the Secretary pays for the costs of admin-
istering such facility (including operation, maintenance, utility,
and rehabilitation costs) which are attributable to such space.

(B) In any such sublease, the Secretary shall include such terms
relating to default and nonperformance as the Secretary considers
appropriate to protect the interests of the United States.

(5) The Secretary shall use the receipts of any payment for the
lease of real property under paragraph (2) for the payment of the
lease of a facility under paragraph (3).

(6) The authority to enter into an agreement under this sub-
section—

(A) shall not take effect until the Secretary has entered into
agreements under section 316 of this title to carry out at least
three collocations; and

(B) shall expire on October 1, 1993.

(e)(1) In the case of any super construction project, the Secretary
shall enter into an agreement with an appropriate non-Department
Federal entity to provide full project management services for the
super construction project, including management over the project
design, acquisition, construction, and contract changes.

(2) An agreement entered into under paragraph (1) with a Fed-
eral entity shall provide that the Secretary shall reimburse the
Federal entity for all costs associated with the provision of project
management services under the agreement.

(3) In this subsection, the term “super construction project”
means a project for the construction, alteration, or acquisition of a
medical facility involving a total expenditure of more than
$100,000,000.

(f) To the maximum extent practicable, the Secretary shall use
industry standards, standard designs, and best practices in car-
rying out the construction of medical facilities.

[(g) The Secretary shall ensure that each employee of the De-
partment with responsibilities, as determined by the Secretary, re-
lating to the infrastructure construction or alteration of medical fa-
cilities, including such construction or alteration carried out pursu-
ant to contracts or agreements, undergoes a program of ongoing
professional training and development. Such program shall be de-
signed to ensure that employees maintain adequate expertise relat-
ing to industry standards and best practices for the acquisition of
design and construction services. The Secretary may provide the
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program under this subsection directly or through a contract or
agreement with a non-Federal entity or with a non-Department
Federal entity.]

(g)(1)(A) Not later than September 30 of the fiscal year following
the fiscal year during which this subsection is enacted, the Secretary
shall implement the covered training curriculum and the covered
certification program.

(B) In designing and implementing the covered training cur-
riculum and the covered certification program under paragraph (1),
the Secretary shall use as models existing training curricula and
certification programs that have been established under chapter 87
of title 10, United States Code, as determined relevant by the Sec-
retary.

(2) The Secretary may develop the training curriculum under
paragraph (1)(A) in a manner that provides such training in any
combination of—

(A) training provided in person;

(B) training provided over an internet website; or

(C) training provided by another department or agency of the
Federal Government.

(3) The Secretary may develop the certification program under
paragraph (1)(A) in a manner that uses—

(A) one level of certification; or

(B) more than one level of certification, as determined appro-
priate by the Secretary with respect to the level of certification
for different grades of the General Schedule.

(4) The Secretary may enter into a contract with an appropriate
entity to provide the covered training curriculum and the covered
certification program under paragraph (1)(A).

(5)(A) Not later than September 30 of the second fiscal year fol-
lowing the fiscal year during which this Act is enacted, the Sec-
retary shall ensure that the majority of employees subject to the cov-
ered certification program achieve the certification or the appro-
priatz level of certification pursuant to paragraph (3), as the case
may be.

(B) After carrying out subparagraph (A), the Secretary shall en-
sure that each employee subject to the covered certification program
achieves the certification or the appropriate level of certification pur-
suant to paragraph (3), as the case may be, as quickly as prac-
ticable.

(6) In this subsection:

(A) The term “covered certification program” means, with re-
spect to employees of the Department of Veterans Affairs who
are members of occupational series relating to construction or
facilities management, or employees of the Department who
award or administer contracts for major construction, minor
construction, or nonrecurring maintenance, including as con-
tract specialists or contracting officers’ representatives, a pro-
gram to certify knowledge and skills relating to construction or
facilities management and to ensure that such employees main-
tain adequate expertise relating to industry standards and best
practices for the acquisition of design and construction services.

(B) The term “covered training curriculum” means, with re-
spect to employees specified in subparagraph (A), a training
curriculum relating to construction or facilities management.
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§ 8104. Congressional approval of certain medical facility ac-
quisitions

(a)(1) The purpose of this subsection is to enable Congress to en-
sure the equitable distribution of medical facilities throughout the
United States, taking into consideration the comparative urgency
of the need for the services to be provided in the case of each par-
ticular facility.

(2) No funds may be appropriated for any fiscal year, and the
Secretary may not obligate or expend funds (other than for advance
planning and design), for any major medical facility project or any
major medical facility lease unless funds for that project or lease
have been specifically authorized by law.

[(3) For the purpose of this subsection:

[(A) The term “major medical facility project” means a
project for the construction, alteration, or acquisition of a med-
ical facility involving a total expenditure of more than
$10,000,000, but such term does not include an acquisition by
exchange.

[(B) The term “major medical facility lease” means a lease
for space for use as a new medical facility at an average an-
nual rental of more than $1,000,000.]

(3) In this subsection:

(A)(i) The term “major medical facility project” means—

(D) a project for the construction, alteration, or acquisition
of a medical facility involving a total expenditure of more
than $20,000,000; or

(II) the construction, alteration, or acquisition of a
shared medical facility (as defined in section 8111B(d) of
this title) for which the estimated share of the Department
of Veterans Affairs for the costs of such construction, alter-
ation, or acquisition exceeds $20,000,000.

(ii) Such term does not include—

(D an acquisition by exchange;

(II) nonrecurring maintenance projects of the Depart-
ment; or

(II) the construction, alteration, or acquisition of a
shared medical facility for which the estimated share of the
Department of Veterans Affairs for the costs of such con-
struction, alteration, or acquisition does not exceed
$20,000,000.

(B) The term “major medical facility lease” means—

(i) a lease for space for use as a new medical facility at
an average annual rent that is equal to or exceeds the
amount specified in subsection (a)(2) of section 3307 of title
40; or

(it) a lease for space for use as a shared medical facility
(as defined in section 8111B(d) of this title) for which the
estimated share of the Department of Veterans Affairs for
the costs of such lease is equal to or exceeds the amount
specified in subsection (a)(2) of section 3307 of title 40.

(b) Whenever the President or the Secretary submit to the Con-
gress a request for the funding of [a major medical facility project
(as defined in subsection (a)(3)(A))1 a major medical facility project
(as defined in subsection (a)(3)(A)), a medical facility project that
would be a major medical facility project but for the total expendi-
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ture (or, with respect to a shared medical facility, the estimated
share of the Department of Veterans Affairs) being an amount that
is more than $10,000,000 and less than $20,000,000, or a major
medical facility lease (as defined in subsection (a)(3)(B)), the Sec-
retary shall submit to each committee, on the same day, a pro-
spectus of the proposed medical facility. Any such prospectus shall
include the following:

(1) A detailed estimate of the total costs of the medical facil-
ity to be constructed, altered, leased, or otherwise acquired
under this subchapter, including a description of the location
of such facility and, in the case of a prospectus proposing the
construction of a new or replacement medical facility, a de-
tailed report of the consideration that was given to acquiring
an existing facility by lease or purchase and to the sharing of
health-care resources with the Department of Defense under
section 8111 of this title. Such detailed estimate shall include
an identification of each of the following:

(A) Total construction costs.

(B) Activation costs.

(C) Special purpose alterations (lump-sum payment)
costs.

(D) Number of personnel.

(E) Total costs of ancillary services, equipment, and all
other items.

(2) Demographic data applicable to such facility, including
information on projected changes in the population of veterans
to be served by the facility over a five-year period, a ten-year
period, and a twenty-year period.

(8) Current and projected workload and utilization data re-
garding the facility, including information on projected changes
in workload and utilization over a five-year period, a ten-year
period, and a twenty-year period.

(4) Projected operating costs of the facility, including both re-
curring and non-recurring costs (including and identifying both
recurring and non-recurring costs (including activation costs
and total costs of ancillary services, equipment and all other
items)) over a five-year period, a ten-year period, and a twenty-
year period.

(5) The priority score assigned to the project or lease under
the Department’s prioritization methodology and, if the project
or lease is being proposed for funding before a project or lease
with a higher score, a specific explanation of the factors other
than the priority score that were considered and the basis on
which the project or lease is proposed for funding ahead of
projects or leases with higher priority scores.

(6) In the case of a prospectus proposing the construction of
a new or replacement medical facility, each of the following:

(A) A detailed estimate of the total costs (including total
construction costs, activation costs, special purpose alter-
ations (lump-sum payment) costs, number of personnel and
total costs of ancillary services, equipment and all other
items) for each alternative to construction of the facility
that was considered.

(B) A comparison of total costs to total benefits for each
such alternative.
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(C) An explanation of why the preferred alternative is
the most effective means to achieve the stated project
goals and the most cost-effective alternative.

(7) In the case of a prospectus proposing funding for a major
medical facility lease, a detailed analysis of how the lease is
expected to comply with Office of Management and Budget Cir-
cular A-11 and section 1341 of title 31 (commonly referred to
as the “Anti-Deficiency Act”). Any such analysis shall include—

(A) an analysis of the classification of the lease as a
“lease-purchase”, “capital lease”, or “operating lease” as
those terms are defined in Office of Management and
Budget Circular A-11;

(B) an analysis of the obligation of budgetary resources
associated with the lease; and

(C) an analysis of the methodology used in determining
the asset cost, fair market value, and cancellation costs of
the lease.

(c)(1) Not less than 30 days before obligating funds for a major
medical facility project approved by a law described in subsection
(a)(2) of this section in an amount that would cause the total
amount obligated for that project to exceed the amount specified in
the law for that project (or would add to total obligations exceeding
such specified amount) by more than 10 percent, the Secretary
shall provide the committees with notice of the Secretary’s inten-
ti((l)n to do so and the reasons for the specified amount being exceed-
ed.

(2) The Secretary shall—

(A) enter into a contract or agreement with an appropriate
non-department Federal entity with the ability to conduct fo-
rensic audits on medical facility projects for the conduct of an
external forensic audit of the expenditures relating to any
major medical facility or super construction project for which
the total expenditures exceed the amount requested in the ini-
tial budget request for the project submitted to Congress under
section 1105 of title 31 by more than 25 percent; and

(B) enter into a contract or agreement with an appropriate
non-department Federal entity with the ability to conduct fo-
rensic audits on medical facility projects for the conduct of an
external audit of the medical center construction project in Au-
rora, Colorado.

(d)(1) Except as provided in paragraph (2), in any case in which
the Secretary proposes that funds be used for a purpose other than
the purpose for which such funds were appropriated, the Secretary
shall promptly notify each committee, in writing, of the particulars
involved and the reasons why such funds were not used for the
purpose for which appropriated.

(2)(A) In any fiscal year, unobligated amounts in the Construc-
tion, Major Projects account that are a direct result of bid savings
from a major construction project may only be obligated for major
construction projects authorized for that fiscal year or a previous
fiscal year.

(B) Whenever the Secretary obligates amounts for a major con-
struction project under subparagraph (A), the Secretary shall sub-
mit to the Committee on Veterans’ Affairs and the Committee on
Appropriations of the Senate and the Committee on Veterans’ Af-



57

fairs and the Committee on Appropriations of the House of Rep-
resentatives notice of the following:

(i) The major construction project that is the source of the
bid savings.

(i1) If the major construction project that is the source of the
bid savings is not complete—

(I) the amount already obligated by the Department or
available in the project reserve for such project;

(IT) the percentage of such project that has been com-
pleted; and

(ITI) the amount available to the Department to com-
plete such project.

(ii1) The other major construction project for which the bid
savings amounts are being obligated.

(iv) The bid savings amounts being obligated for such other
major construction project.

(C) The Secretary may not obligate an amount under subpara-
graph (A) to expand the purpose of a major construction project ex-
cept pursuant to a provision of law enacted after the date on which
the Secretary submits to the committees described in subparagraph
(B) notice of the following:

(i) The major construction project that is the source of the
bid savings.

(i1)) The major construction project for which the Secretary
intends to expand the purpose.

(iii) A description of such expansion of purpose.

(iv) The amounts the Secretary intends to obligate to expand
the purpose.

(e) The Secretary may accept gifts or donations for any of the
purposes of this subchapter.

(f) The Secretary may not obligate funds in an amount in excess
of $500,000 from the Advance Planning Fund of the Department to-
ward design or development of a major medical facility project (as
defined in subsection (a)(3)(A)) until—

(1) the Secretary submits to the committees a report on the
proposed obligation; and

(2) a period of 30 days has passed after the date on which
the report is received by the committees.

(g) The limitation in subsection (f) does not apply to a project for
which funds have been authorized by law in accordance with sub-
section (a)(2).

(h)(1) Not less than 30 days before entering into a major medical
facility lease, the Secretary shall submit to the Committees on Vet-
erans’ Affairs of the Senate and the House of Representatives—

(A) notice of the Secretary’s intention to enter into the lease;

(B) a detailed summary of the proposed lease;

(C) a description and analysis of any differences between the
prospectus submitted pursuant to subsection (b) and the pro-
posed lease; and

(D) a scoring analysis demonstrating that the proposed lease
gﬂly complies with Office of Management and Budget Circular

-11.

(2) Each committee described in paragraph (1) shall ensure that
any information submitted to the committee under such paragraph
is treated by the committee with the same level of confidentiality
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as is required by law of the Secretary and subject to the same stat-
utory penalties for unauthorized disclosure or use as the Secretary.

(3) Not more than 30 days after entering into a major medical
facility lease, the Secretary shall submit to each committee de-
scribed in paragraph (1) a report on any material differences be-
tween the lease that was entered into and the proposed lease de-
scribed under such paragraph, including how the lease that was
entered into changes the previously submitted scoring analysis de-
scribed in subparagraph (D) of such paragraph.

* * * * * * *

§8111B. Authority to plan, design, construct or lease a med-
ical facility shared with other departments or agen-
cies

(a) AUTHORITY.—Subject to sections 8103 and 8104 of this title,
the Secretary of Veterans Affairs may enter into agreements with the
heads of other departments or agencies of the Federal Government
for the planning, designing, constructing, or leasing of medical fa-
cilities to be shared by the Department of Veterans Affairs and that
department or agency to improve the access to, and quality and cost
effectiveness of, the health care provided by the Veterans Health Ad-
ministration and that department or agency.

(b) TRANSFERS OF AMOUNTS FROM DEPARTMENT OF VETERANS
AFFAIRS.—(1) With respect to a shared medical facility construction
project for which the estimated costs to the Department of Veterans
Affairs do not exceed the amount specified in section 8104(a)(3)(A)
of this title, the Secretary of Veterans Affairs may transfer to the
partner agency amounts appropriated in the Construction, Minor
Projects account of the Department for use for the planning, design,
or construction of the shared medical facility.

(2) With respect to a shared medical facility construction project
for which the estimated costs to the Department of Veterans Affairs
exceed the amount specified in section 8104(a)(3)(A) of this title, the
Secretary of Veterans Affairs may transfer to the partner agency
amounts appropriated in the Construction, Major Projects account
of the Department for use for the planning, design, or construction
of the shared medical facility.

(3) With respect to a shared medical facility lease project for
which the estimated costs of the lease to the Department of Veterans
Affairs do not exceed the amount specified in section 8104(a)(3)(B)
of this title, the Secretary of Veterans Affairs may transfer to the
partner agency amounts appropriated in the applicable medical ap-
propriation account of the Department for such lease.

(¢) TRANSFERS OF AMOUNTS TO DEPARTMENT OF VETERANS AF-
FAIRS.—(1) With respect to a shared medical facility construction
project for which the estimated costs to the Department of Veterans
Affairs do not exceed the amount specified in section 8104(a)(3)(A)
of this title, any amounts transferred by the partner agency to the
Secretary of Veterans Affairs may be deposited in the Construction,
Minor Projects account of the Department for use for the planning,
design, or construction of the shared medical facility. Amounts so
deposited shall be merged with and available for the same purposes,
and for the same period, as such account.

(2) With respect to a shared medical facility construction project
for which the estimated costs to the Department of Veterans Affairs
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exceed the amount specified in section 8104(a)(3)(A) of this title, any
amounts transferred by the partner agency to the Secretary of Vet-
erans Affairs may be deposited in the Construction, Major Projects
account of the Department for use for the planning, design, or con-
struction of the shared medical facility. Amounts so deposited shall
be merged with and available for the same purposes, and for the
same period, as such account.

(3) With respect to a shared medical facility lease project, any
amounts transferred by the partner agency to the Secretary of Vet-
erans Affairs may be deposited in the applicable medical appropria-
tion account of the Department for such lease. Amounts so deposited
shall be available without fiscal year limitation.

(d) DEFINITIONS.—In this section:

(1) The term “partner agency” means a department or agency
of the Federal Government that has entered into an agreement
with the Secretary of Veterans Affairs under subsection (a).

(2) The term “shared medical facility” means a medical facil-
ity shared by the Department of Veterans Affairs and a partner
agency pursuant to an agreement entered into under subsection
(a).

(3) The term “shared medical facility construction project’
means the planning, designing, or constructing of a shared
medical facility pursuant to an agreement entered into under
subsection (a).

(4) The term “shared medical facility lease project” means the
leasing of a shared medical facility pursuant to an agreement
entered into under subsection (a).

3

* * * & * * *

SUBCHAPTER V—ENHANCED-USE LEASES OF REAL
PROPERTY

* * k & * * k

§ 8162. Enhanced-use leases

(a)(1) The Secretary may in accordance with this subchapter
enter into leases with respect to real property that is under the ju-
risdiction or control of the Secretary. Any such lease under this
subchapter may be referred to as an “enhanced-use lease”. The Sec-
retary may dispose of any such property that is leased to another
party under this subchapter in accordance with section 8164 of this
title. The Secretary may exercise the authority provided by this
subchapter notwithstanding section 8122 of this title, subchapter II
of chapter 5 of title 40, sections 541-555 and 1302 of title 40, or
any other provision of law (other than Federal laws relating to en-
vironmental and historic preservation) inconsistent with this sec-
tion. The applicability of this subchapter to section 421(b) of the
Veterans’ Benefits and Services Act of 1988 (Public Law 100-322;
102 Stat. 553) is covered by subsection (c).

(2) The Secretary may enter into an enhanced-use lease [onlyl
for the provision of supportive housing, or if the lease will enhance
the use of the property, and if the lease is not inconsistent with and
will not adversely affect the mission of the Department.
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(3) The provisions of sections 3141-3144, 3146, and 3147 of title
40 shall not, by reason of this section, become inapplicable to prop-
erty that is leased to another party under an enhanced-use lease.

(4) A property that is leased to another party under an en-
hanced-use lease may not be considered to be unutilized or under-
utilized for purposes of section 501 of the McKinney-Vento Home-
less Assistance Act (42 U.S.C. 11411).

(b)(1) If the Secretary has determined that a property should be
leased to another party through an enhanced-use lease, the Sec-
retary shall, at the Secretary’s discretion, select the party with
whom the lease will be entered into using such selection procedures
as the Secretary considers appropriate.

(2) The term of an enhanced-use lease may not exceed 75 years.

(3)(A) For any enhanced-use lease entered into by the Secretary,
the lease consideration provided to the Secretary shall consist sole-
ly of cash at fair value as determined by the Secretary.

(B) The Secretary shall receive no other type of consideration for
an enhanced-use lease besides cash.

(C) The Secretary may enter into an enhanced-use lease without
receiving consideration.

(D) The Secretary may not waive or postpone the obligation of a
lessee to pay any consideration under an enhanced-use lease, in-
cluding monthly rent.

(4) The terms of an enhanced-use lease may provide for the Sec-
retary to use minor construction funds for capital contribution pay-
ments.

(5) The terms of an enhanced-use lease may not provide for any
acquisition, contract, demonstration, exchange, grant, incentive,
procurement, sale, other transaction authority, service agreement,
use agreement, lease, or lease-back by the Secretary or Federal
Government.

(6) The Secretary may not enter into an enhanced-use lease with-
out certification in advance in writing by the Director of the Office
of Management and Budget that such lease complies with the re-
quirements of this subchapter.

(c) The entering into an enhanced-use lease covering any land or
improvement described in section 421(b)(2) of the Veterans’ Bene-
fits and Services Act of 1988 (Public Law 100-322; 102 Stat. 553)
or section 224(a) of the Military Construction and Veterans Affairs
and Related Agencies Appropriations Act, 2008, other than an en-
hanced-use lease under the Los Angeles Homeless Veterans Leas-
ing Act of 2016, shall be considered to be prohibited by such sec-
tions unless specifically authorized by law.

(d)(1) Nothing in this subchapter authorizes the Secretary to
enter into an enhanced-use lease that provides for, is contingent
upon, or otherwise authorizes the Federal Government to guar-
antee a loan made by a third party to a lessee for purposes of the
enhanced-use lease.

(2) Nothing in this subchapter shall be construed to abrogate or
constitute a waiver of the sovereign immunity of the United States
with respect to any loan, financing, or other financial agreement
entered into by the lessee and a third party relating to an en-
hanced-use lease.

* * *k & * * *k
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VETERANS ACCESS, CHOICE, AND ACCOUNTABILITY

ACT OF 2014
TITLE VII—OTHER VETERANS MATTERS

SEC. 705. LIMITATION ON AWARDS AND BONUSES PAID TO EMPLOY-
EES OF DEPARTMENT OF VETERANS AFFAIRS.

(a) LIMITATION.—The Secretary of Veterans Affairs shall ensure
that the aggregate amount of awards and bonuses paid by the Sec-
retary in a fiscal year under chapter 45 or 53 of title 5, United
States Code, or any other awards or bonuses authorized under such
title or title 38, United States Code, other than recruitment, reloca-
tion, or retention incentives, does not exceed the following amounts:

(1) With respect to each of fiscal years 2017 through 2018,
$230,000,000.

(2) With respect to each of fiscal years 2019 through 2021,
$225,000,000.

(38) With respect to each of fiscal years 2022 through 2024,
$360,000,000.

(b) SENSE OF CONGRESS.—It is the sense of Congress that the
limitation under subsection (a) should not disproportionately im-
pact lower-wage employees and that the Department of Veterans
Affairs is encouraged to use bonuses to incentivize high-performing
employees in areas in which retention is challenging.

* * *k & * * *k



DISSENTING VIEWS

We have serious concerns about H.R. 4243, the VA Asset and In-
frastructure Review (AIR) Act outlined below in three parts. Title
I of this bill seeks to dramatically alter how and where the Depart-
ment of Veterans. Affairs (VA) delivers health care to veterans be-
fore fully understanding not only how a new consolidated commu-
nity care program will function but who would be eligible to use
it (Part 1). Moreover, the process laid out in Title I for how the
Commission is selected and operates in addition to the erosion of
Congressional authority causes major consternation (Part 2). Fur-
thermore, Section 302(a) in Title III, which provides an additional
$2.1 billion in emergency funding for the Veterans Choice Program
(VCP)—a program that was established as temporary measure to
deal with an access to care crisis—suggests the Majority is happy
to continue kicking the proverbial can down the road (Part 3).
Taken together, the contents of Title I and III, without cor-
responding legislation moving out of Committee to address the fu-
ture of community care, one might view the Committee’s activities
as a pathway towards the privatization of veterans’ care—facilities
around the country would potentially be closed while Congress con-
tinues to haphazardly fund a flawed short-term program, the Vet-
erans Choice Program.

PART I

While the Commission on Care recommended a Base Realign-
ment and Closure (BRAC)-like review was needed for VA, declaring
it would, “offer a level of rigor far beyond what currently exists for
repurposing and selling capital assets”,1 we are not convinced such
a model is entirely appropriate in the case of VA. That being said,
the Minority is not opposed to the concept of realigning VA’s cap-
ital assets to right-size the agency. To the contrary. We believe that
process is long overdue.

We are, however, unequivocally opposed to the BRAC-like proc-
ess elements of the Commission on Care outlined in what became
known as the “Strawman Document.” In March 2016, seven Com-
missioners (Blom, Cosgrove, Hickey, Johnson, Selnick, Steele and
Webster) produced a document which was meant to serve as a
basis for discussions. The document stated:

. . . VA facilities that are under-utilized will be dis-

pensed with. No new facility construction or major renova-
tions will occur. A BRAC-like process will begin to close

1Commission on Care, page 60, June 30, 2016, “Commission on Care Final Report,” https:/
s3.amazonaws.com/sitesusa/wp-content/uploads/sites/912/2016/07/Commission-on-Care_Final-Re-
port 063016 FOR-WEB.pdf.

(62)
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the other facilities. Over time, the VA will become pri-
marily a payor . . .2

For more than a decade the Committee has heard from The Inde-
pendent Budget veterans service organizations (IBVSOs)—com-
prised of The Veterans of Foreign Wars (VFW), Disabled American
Veterans (DAV) and Paralyzed Veterans of America (PVA)—that
VA has not been provided the resources it needs to meet veteran
demand for services. In its FY 2018 budget book, the IBVSOs stat-
ed:

In 2004, VA’s facilities were utilized at about 80 percent
of their planned capacity. Today they are utilized at 109
percent of capacity, even though based on the actual condi-
tions of the facilities they should be operating at just
under 80 percent. Over the past few years, the VA budget
request and the Congress’s VA construction appropriation
has fallen far short of the actual need . . . A VA budget
that does not adequately fund facility maintenance and
construction will continue to negatively impact the quality
and timeliness of veterans’ health care.3

The IBVSO’s long held sentiment was echoed and even under-
scored in the Independent Assessment, a congressionally mandated
report to review 12 areas of VA’s health care delivery systems and
management processes following the access to care crisis in 2014.
Authors noted, “The capital requirement for VHA to maintain fa-
cilities and meet projected growth needs over the next decade is
two to three times higher than anticipated funding levels, and the
gap between capital need and resources could continue to widen.”4

While the Committee understands the need for VA to realign its
facilities, the Committee believes that this realignment will likely,
and should likely, result in the need for additional construction and
leasing endeavors. In its FY 2018 budget submission, VA data il-
lustrated every VISN across the country has greater demand for
outpatient care than capacity to provide it.> Providing increased ac-
cess to care in the community will not be the answer in all in-
stances. HCA also explained in testimony to the Subcommittee on
Health that a lack of facility space for use by providers signifi-
cantly affected VA provider’s ability to meet national standards of
productivity.® The Committee agrees that any realignment of VA’s
assets and infrastructure should be based on sound data and the
expected demand of veterans on VA-based services. However, ab-

2Commission on Care, March 18, 2016, “Strawman Document,” http:/s3.amazonaws.com/
sitesusa/wp-content/uploads/sites/912/2016/03/2016.3.18-Proposed-Strawman-Assessment-and-
Recommendation.pdf.

3The Independent Budget, FY 2018: Critical Issues, pg. 26, http:/
www.independentbudget.org/2018/FY18 ci.pdf.

4CMS Alliance to Modernize Healthcare Federally Funded Research and Development Center,
September 1, 2015, “Independent Assessment of the Health Care Delivery Systems and Manage-
ment Processes of the Department of Veterans Affairs,” pg K-1, https://www.va.gov/opa/
choiceact/documents/assessments/Integrated Report.pdf.

5VA FY 2018 Budget Submission—Vol. 4, Pg. 8.3-3 https://www.va.gov/budget/docs/summary/
fy2018VAbudgetVolumeIVconstructionLongRangeCapitalPlanAndAppendix.pdf.

6 United States Cong. House Committee on Veterans’ Affairs, Subcommittee on Health Over-
sight Hearing—“Clinical Productivity and Efficiency in the Department of Veterans’ Affairs
Healthcare System.” July 13, 2017. 115th Cong. 1st sess. Washington: GPO, 2017 (statement
from Jonathan B. Perlin, President of the Clinical Services Group and Chief Medical Officer at
HCA Heatlhcare, Inc.).
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sent a permanent VA health care program, the future demand on
VA'’s services is impossible to assess.

As written, H.R. 4243 currently presents a static, one-off event.
If VA is to be successful in delivering health care in the 21st cen-
tury, a process that in and of itself is rapidly changing due to ad-
vances in medicine, to an evolving veteran population, the Depart-
ment needs a dynamic process to both assess and address its future
capital asset needs. In its 2015 review of veteran demographics as
a part of the Independent Assessment, the RAND Corporation
noted while the overall veteran population would decrease by 19
percent over the next 10 years, it did envision a substantial geo-
graphical shift in where veterans reside.” In addition, in its FY
2018 budget submission, VA highlighted the fact female veterans
are the fastest growing cohort, expected to grow from 8% in 2016
to 10% by 2026, and how it is also expecting a bubble of aging vet-
erans requiring long-term care and services over the coming dec-
ades (the number of 85-year-old enrollees will almost double over
the next 20 years).?

While a commission could help to make some initial rec-
ommendations about realigning capital assets within VA’s system,
how are future decisions meant to be made under this legislation?
A one-time event serves only as a brief snapshot in time and might
take upwards of a decade to complete all of the recommendations.
By that point, due to the factors outlined above, the recommenda-
tions made could be obsolete. It is our belief, H.R. 4243 would be
greatly enhanced if it had included language that would establish
a quadrennial veterans review, modeled after the Defense Depart-
ment’s long-term planning document that was established in 1997,
as a means of better projecting the needs of veterans programs in
the future. Such a review would not only look at capital infrastruc-
ture needs, but identify gaps in internal capacity within VA and
how to address them in the immediate and long-term, such as of-
fering veterans access to care in the community and reforming the
overly burdensome hiring process.

The Majority contends the AIR Commission process would be
“data-driven”. Unfortunately, VA’s track record on data integrity
and reliability is poor. For years, this Committee has struggled
with this issue as have the other stakeholders that review the
Agency such as the Office of Inspector General and GAO. In fact,
in its October 12, 2017, written testimony to the Committee, GAO
recommended we include the audit community in the process early
on to promote confidence in data accuracy noting “DoD Inspector
General and military department audit agencies played key roles
in identifying data limitations, pointing out the need corrections,
and improving the accuracy of the data used in the process,” add-
ing, “In their oversight roles, the audit organizations, which had
access to relevant information and officials as the process evolved,
helped to improve the accuracy of the data used in the BRAC proc-

7CMS Alliance to Modernize Healthcare Federally Funded Research and Development Center,
September 1, 2015, “Independent Assessment of the Health Care Delivery Systems and Manage-
ment Processes of the Department of Veterans Affairs,” https://www.va.gov/opa/choiceact/docu-
ments/assessments/Integrated Report.pdf.

8VA FY 2018 Budget Submission—Vol. 2, pg. VHA 373 https://www.va.gov/budget/docs/sum-
mary/fy2018VAbudgetVolumellmedicalProgramsAndInformationTechnology.pdf.

9Ibid.
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ess and thus strengthened the quality and integrity of the data
used to develop closure and realignment recommendations.” 19 Once
again, a critical issue that is not addressed in H.R. 4243.

Furthermore, attempting to determine VA’s future capital asset
need and/or footprint without fully appreciating the extent of the
new community care network of providers is futile. During the full
committee markup of H.R. 4243, on November 8, 2017, Mr. Takano
reflected the thoughts of other Minority Members on the Com-
mittee when he remarked:

I am afraid we are putting the cart before the horse by
moving this legislation forward today. This committee is
still grappling with a successor for the Choice program, as
I highlighted in my earlier remarks. A new plan that
streamlines the eligibility and pathways for veterans to get
their care in the community will have a significant effect
on the VA’s capacity needs. Considering how to realign
VA'’s facilities before we have the program up and running,
let alone agreed to in Congress, seems like a recipe for dis-
aster. I believe we need to complete our work on the com-
munity care legislation before we consider how best to re-
align the VA’s facilities and infrastructure.1!

In addition, given H.R. 4243 is proposing to use a static process,
any changes that occur to our Nation’s broader health care system,
as that debate regarding the future of the Affordable Care Act
(ACA) has yet has to reach a conclusion, could have a serious im-
pact on where millions of veterans seek their care. VA could see an
influx of new enrollees around the country as benefits under the
ACA are repealed. For many non-elderly veterans, VA would be-
come their safety net. In a 2017 report, the RAND Corporation
found:

By increasing non-VA health insurance coverage for VA
patients, the ACA likely reduced demand for VA care; the
authors estimate that, if the gains in insurance coverage
that occurred between 2013 and 2015 had not occurred,
nonelderly veterans would have used about 1 percent more
VA health care in 2015: 125,000 more office visits, 1,500
more inpatient surgeries, and 375,000 more prescriptions.
Recent congressional proposals to repeal and replace the
ACA would increase the number of uninsured nonelderly
veterans and further increase demand for VA health
care.12

10United States Cong. House Committee on Veterans’ Affairs Oversight Hearing—“Realign-
ment May Benefit from Adopting Elements of Defense Base Realignment and Closure Process,
Provided Process Challenges are Addressed” October 12, 2017. 115th Cong. 1st sess. Wash-
ington: GPO, 2017 (statement from David J. Wise, Director of Physical Infrastructure Issues,
Government Accountability Office).

11United States Cong. House Committee on Veterans’ Affairs Markup- “H.R. 4243, the VA
Asset and Infrastructure Review (AIR) Act” November 8, 2017. 115th Cong. 1st sess. Wash-
ington: GPO, 2017 (comments by The Honorable Mark Takano, Representative from California’s
41st District, U.S. House of Representatives).

12Dworsky, Michael, Carrie M. Farmer and Mimi Shen. Veterans’ Health Insurance Coverage
Under the Affordable Care Act and Implications of Repeal for the Department of Veterans Af-
fairs. Santa Monica, CA: RAND Corporation, 2017. https:/www.rand.org/pubs/research reports/
RR1955.html. Also available in print form.
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We are concerned VA does not have appropriate staffing or ex-
pertise to carry out both the initial data collection requirements or
ensure recommendations that are approved are ultimately imple-
mented. Moreover, given the frequent changes in key leadership
positions within VA Central Office (VACO) or the fact many of
these positions are frequently held by interim or acting figures, en-
suring individuals are in place who are capable of driving the work
forward may be a barrier to success. This legislation does nothing
to address this issue. In its written testimony to the Committee on
October 12, 2017, GAO highlighted not only the importance of es-
tablishing an organizational structure within the agency but the
need to ensure there is continual senior leadership attention.!3 It
also recognizes the need for an oversight mechanism to improve ac-
countability for implementation.1* GAO suggests DoD’s eventual
inclusion of these items improved not only the process but the over-
all outcomes.15

Finally, it is important to note that closing facilities through a
BRAC will not yield immediate results. In fact, in his testimony be-
fore the Committee on October 12, 2017, Mr. Lepore, the director
of Defense Capabilities and Management at GAO, indicated DoD
has still not reached the payback period on the 2005 BRAC—it cost
$35.1 billion to implement those recommendations.'®6 Only next
year will they start to achieve savings. Congress must not begin
this endeavor under the false notion that billions of dollars will be
saved. In fact, given a number of the points raised above, the proc-
ess of rightsizing the Agency could end up costing taxpayers tens
of billions of dollars in order to fulfil the promise this nation made
to its veterans.

PART II

We remain gravely concerned H.R. 4243 unnecessarily cedes
Congress’ oversight powers, power to authorize and appropriate
funds, and the power to decide future VA health care infrastruc-
ture needs to the Executive Branch. As Ranking Member Walz
stated during markup:

[TThis bill gives immense power and authority to the
President, and it affects every single one of our districts.
And I gotta [sic] be honest with you, I don’t trust any
President to know what is best for my district. I do trust
you to know what is best for your district.1?

13United States Cong. House Committee on Veterans’ Affairs Oversight Hearing- “Realign-
ment May Benefit from Adopting Elements of Defense Base Realignment and Closure Process,
Provided Process Challenges are Addressed” October 12, 2017. 115th Cong. 1st sess. Wash-
ington: GPO, 2017 (statement from David J. Wise, Director of Physical Infrastructure Issues,
Government Accountability Office).

14Thid.

15 Tbid.

16 United States Cong. House Committee on Veterans’ Affairs Oversight Hearing—“Realign-
ment May Benefit from Adopting Elements of Defense Base Realignment and Closure Process,
Provided Process Challenges Are Addressed.” October 12, 2017. 115th Cong. 1st sess. Wash-
ington: GPO, 2017 (statement by Brian J. Lepore Director of Defense Capabilities and Manage-
ment, Government Accountability Office).

17United States Cong. House Committee on Veterans’ Affairs Markup—“HR 4243, the VA
Asset and Infrastructure Review (AIR) Act” November 8, 2017. 115th Cong. Ist sess. Wash-
ington: GPO, 2017 (comments by The Honorable Timothy J. Walz, Representative from Min-
nesota’s 1st District, U.S. House of Representatives).
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Specifically, this legislation would grant the President significant
and outsized power to: appoint all commissioners to the Asset and
Infrastructure Review Commission; authorize VA to make rec-
ommendations for the closure or realignment of VHA medical facili-
ties and permit VA to develop the criteria for making those rec-
ommendations; authorize the President-appointed Commission to
make recommendations to the President regarding the closure or
realignment of VHA medical facilities; prohibit Congress from dis-
approving the President and Commission’s recommendations to
close or realign VHA medical facilities without a veto-proof major-
ity in both chambers, and authorize the automatic obligation and
expenditure of funds for the construction or lease of a major med-
ical facility based on the Commission’s recommendations.

The legislation authorizes the President to appoint 9 commis-
sioners to serve on the Commission, but only specifies qualification
requirements for 6 of 9 commissioners, and zero qualification re-
quirements for the Chair and Vice Chair of the Commission. The
qualification requirements provide for representation from 3 con-
gressionally-chartered veterans service organizations, but do not
require the other 6 commissioners to be veterans. One commis-
sioner must have experience delivering private-sector health care,
one commissioner must have senior management experience in a
Federally-qualified health center or in the Department of Defense
or Indian Health Service, and one commissioner must have experi-
ence with Federal Government capital asset management. Without
qualification requirements for all commissioners, it allows the
President to potentially appoint commissioners with no qualifica-
tions, expertise, or knowledge of the specific health care needs of
veterans, and commissioners who lack the experience and perspec-
tive of being veterans and patients receiving health care at VA
medical facilities. Unlike Members of Congress who must represent
and answer to their constituents, these potentially unqualified com-
missioners would be given tremendous power to make decisions re-
garding the future delivery of veterans’ health care with little over-
sight or accountability over their decisions.

The ability to develop criteria and make recommendations for the
closing or realignment of VA medical facilities in every district and
state in the U.S. and its Territories would no longer lie with Con-
gress, but would be vested solely within the Executive Branch
under H.R. 4243. The legislation would allow VA, not Congress, to
determine the criteria for making recommendations regarding VA’s
health care infrastructure. Although VA would be required to re-
ceive public comments on its proposed criteria for 90 days, it would
still have the final authority to determine criteria despite objec-
tions from veterans and stakeholders. Nine months following publi-
cation of its final criteria, VA would make recommendations for the
closure or realignment of VA medical facilities and provide these
recommendations to the Commission to decide the fate of VA med-
ical facilities throughout the country. During the 1-year period in
which the Commission would hold hearings and make decisions on
the closure or realignment of VA medical facilities, the Commission
would be given the power to withhold information from Congress
it used to make recommendations for the closure or realignment of
of facilities. The Commission would only be required to provide this
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information after reporting its findings to the President, thereby
limiting Congress’ oversight and subpoena power and its ability to
understand the information used to inform the decisions made by
the Commission. Within 3 years of the Commission and President’s
decision, VA medical facilities would begin to close, and representa-
tives would have no access to the information that informed and
influenced the Commission’s decision to close medical facilities
until after a decision had been made.

Congress and the states and districts negatively affected by the
President and Commission’s recommendations would have virtually
no power to prevent the closing or realignment of facilities in those
states and districts. Congress would have only 45 days from the
date in which the President approved the Commission’s rec-
ommendations to pass a joint resolution of disapproval to prevent
the President’s decision to close or realign VA medical facilities. Al-
though a majority of members in both chambers would be required
to pass the joint resolution of disapproval, the President would
likely veto the resolution, requiring a two-thirds majority in both
chambers to override the President’s veto. The short timeframe in
which to pass a joint resolution of disapproval and the veto-proof
majority needed to override a President’s decision to close and re-
align VA medical facilities would all but guarantee the closure and
realignment of VA medical facilities throughout the country with-
out Congress’ approval. As described by Representative Takano
during markup:

By the time Congress weighs in, the commission has fi-
nalized its recommendations and they have been approved
by the President. If Congress disagrees, we send a joint
resolution of disapproval back to the President, who by
this time has already approved the proposal. Then all the
President needs to do is veto the joint resolution. We
would effectively need a veto proof two thirds majority of
Congress to have a check on the commission and the Presi-
dent. On such an important matter that impacts the
health of veterans across the country, I am uncomfortable
ceding this committee’s and this Congress’ oversight.18

Finally, Congress would be stripped of its power to specifically
authorize the obligation and expenditure of funds for major medical
facility projects or leases. Any recommendations made by the Presi-
dent and Commission for the funding or lease of a major medical
facility would automatically be treated as authorized by Congress,
removing its ability to determine whether funds should be author-
ized.

PART III

Title IIT of H.R. 4243 would authorize and appropriate an addi-
tional $2.1 billion to continue funding of the current Veterans
Choice Program (VCP) through FY2018. Without a plan to consider
H.R. 4242, the bipartisan VA Care in the Community Act that

18 United States Cong. House Committee on Veterans’ Affairs Markup—“H.R. 4243, the VA
Asset and Infrastructure Review (AIR) Act” November 8, 2017. 115th Cong. 1st sess. Wash-
ington: GPO, 2017 (comments by The Honorable Mark Takano, Representative from California’s
41st District, U.S. House of Representatives).
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would reform the issues with the current VCP or consolidate VA’s
community care programs in the near future, we are concerned
that Congress will continue to authorize more funding for a flawed
program that was intended to be a temporary measure to address
the VHA’s access crisis. In July 2017, we authorized an additional
$2.1 billion for the VCP as a stop-gap measure to ensure veterans
were able to-receive care under the program, and to give the House
and Senate Veterans’ Affairs Committees an opportunity to write
legislation that would reform and consolidate VA’s community care
authorities under one program.!® H.R. 4242 was the bipartisan so-
lution to achieving this effort. It was noticed for markup with H.R.
4343 with an understanding that both bills would be marked up
and reported favorably out of committee for consideration by the
House of Representatives as a package. However, due to concerns
over the Congressional Budget Office’s estimated cost of almost $40
billion over 5 years for H.R. 4242, HVAC majority withdrew the
measure from consideration the night before markup. The majority
decided to move forward with markup of H.R. 4243, instead of
withdrawing H.R. 4243 from consideration and postponing the
markup until a solution could be reached to address the cost of
H.R. 4242. These concerns over the failure to consider H.R. 4242
and H.R. 4243 in tandem and the lack of a clear path for consider-
ation ofH.R. 4242 were expressed by Ranking Member Walz during
markup:

You know there is a sequence. You know that it requires
strategic thinking. And you know the minute the leverage
leaves and this ship sails, it is going to be much harder to
do [H.R.] 4242. They were predicated on staying together
and moving together. So, once it leaves, now we are going
to have to come back.20

The need for reform of the flawed Veterans Choice Program is ac-
knowledged by most Members of Congress who have heard from
constituents frustrated by the program’s administration, and who
have participated in oversight hearings on the implementation of
the program. VA Inspector General (“VA OIG”) and Government
Accountability Office (GAO) reviews supported the experience of
constituents: Veterans have not necessarily experienced improved
access or lower appointment wait times through the program 21 and
providers remain frustrated with either the VA or the third party
administrator’s failure to promptly pay for care provided to vet-
erans.22

According to testimony provided by VA Inspector General Missal
in an HVAC Hearing “Shaping The Future: Consolidating And Im-

19VA Choice and Quality Employment Act of 2017, Pub. L. No. 115-46.

20 United States Cong. House Committee on Veterans’ Affairs Markup—“H.R. 4243, the VA
Asset and Infrastructure Review (AIR) Act” November 8, 2017. 115th Cong. 1st sess. Wash-
ington: GPO, 2017 (comments by The Honorable Timothy J. Walz, Representative from Min-
nesota’s 1st District, U.S. House of Representatives).

21VA Office of Inspector General, Report: 15-04673-333, “Review of the Implementation of
the VCP,” January 30, 2017, http:/www.va.gov/oig/pubs/VAOIG-15-04673-333.pdf; Government
Accountability Office, Report; GAO-17-397T, “Veterans’ Health Care: Preliminary Observations
on Veter?irfls’ Access to Choice Program Care,” March 7, 2017, https:/www.gao.gov/assets/690/
683205.pdf.

22 Government Accountability Office, Report: GA0-16-353, “Veterans’ Health Care: Proper
Plan Needed to Modernize System for Paying Community Providers,” May 2016, https:/
www.gao.gov/assets/680/677051.pdf.
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proving VA Community Care” in March 2017, the OIG Hotline re-
ceived over 700 contacts about the VCP from October 1, 2015
through January 31, 2017.23 Missal testified that the complaints
fell into 4 categories: “48% had concerns about appointments and
scheduling; 35% had concerns about referrals, authorizations, or
consults; 12% had concerns about veteran and provider payments;
[and] 5% had concerns about program eligibility or program enroll-
ment.” 24 Missal also testified that in its Audit of Veteran Wait
Time Data, Choice Access, and Consult Management in Veterans
Integrated Service Network 6 (VISN 6) “veterans who were author-
ized Choice care in VISN 6 did not consistently receive the author-
ized health care within 30 days as required by Health Net’s con-
tract with VA” and out of a “statistical sample of 389 Choice au-
thorizations provided to Health Net by VISN 6 medical facility staff
during the first quarter of fiscal year (FY) 2016 . . . [it is] esti-
mated that for the approximately 34,200 veterans who were au-
thorized Choice care in VISN 6, approximately 22,500 veterans who
received Choice care waited an average of 84 days to get their care
through Health Net . . . [and] it took VA medical facility staff an
average of 42 days to provide the authorization to Health Net to
begin the Choice process and 42 days for Health Net to provide the
service.” 25 VA OIG also “identified delays related to authorizations
for primary care, mental health care, and specialty care.”26 In VA
OIG’s Review of the Implementation of the VCP, from November
1, 2014 through September 30, 2015 it found:

e “Approximately 149,400 (53 percent) were for veterans
who were able to receive care; on average, these veterans
waited 45 days for treatment from the date they chose to
opt into Choice.”

e “Approximately 6,000 (13 percent) were returned to
VHA without the veterans receiving care. On average, au-
thorizations were returned to VHA approximately 48 days
after the veteran decided to opt into Choice. About half of
the returned authorizations were sent back because Choice
was unable to schedule the appointment with an appro-
priate provider or the appointment offered to the veteran
was declined. The other half of returned authorizations
were sent back because they were missing VA data, vet-
erans requested specific providers outside the network,
VHA requested that the authorizations be returned, or the
veterans did not show up for their appointments.”

e “Approximately 98,200 (35 percent) were still waiting
for TPAs to schedule appointments as of September 30,
2015. On average, for authorizations that had not been
scheduled, veterans were waiting 72 days to receive an ap-
pointment from the TPA.” 27

23 Michael J. Missal, Inspector General Department Of Veterans Affairs, Statement Before
The Committee On Veterans’ Affairs United States House Of Representatives Hearing On
“Sga%ior}g The Future: Consolidating And Improving Va Community Care” March 7, 2017.

1d.

25 Thbid.

26 Tbid.

27VA Office of Inspector General, Report: 15-04673-333, “Veterans Health Care: Preliminary
Observations on Veterans’ Access to Choice Program January 30, 2017, https:/www.va.gov/oig/
pubs/VAOIG-15-04673-333.pdf.
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Additionally, according to a GAO preliminary analysis of wait
times in 2016, “selected veterans experienced lengthy overall wait
times for Choice Program care in 2016,” and veterans could wait
up to 81 days for an appointment under the VCP.28

Since the implementation of the Veterans Choice Program (VCP),
VA has furnished over 15 million appointments to 1.7 million
unique veterans.2? While this program got off to a slow start, utili-
zation of it has continued to grow. Contract modifications and
changes in the law have all helped to make the program function
better. Between March and May 2017, VA issued nearly 800,000
authorizations for VCP, which represented a 32% increase over the
same time-period in 2016.39 The argument can be made that the
steady increase in appointments being sent to the community
through Choice illustrate VA is not appropriately resourced to meet
veteran demand. The continued near-flat line request for the Med-
ical Services account will continue the trend of VA being unable to
provide the needed services and forcing veterans into the commu-
nity for care.

Without a plan or path identified to consider H.R. 4242  without
legislation and funding to address VHA’s access challenges by hir-
ing providers to fill over 45,000 vacancies or address VHA’s re-
source gaps, and with consideration of H.R. 4243 being rushed by
the majority for consideration in the House of Representatives next
week, H.R. 4243 could be interpreted as another large step towards
the privatization of VA health care. Without the implementation of
H.R. 4242’s reforms and the consolidation of VA’s disparate com-
munity care authorities into one program to inform VA’s asset and
infrastructure reviews, H.R. 4243 on its own is nothing more than
the authorization of a Base Realignment and Closure (BRAC)-style
commission to close and realign VA medical facilities and the ap-
propriation of an additional $2.1 billion for private-sector health
care via the flawed Veterans Choice Program.

TIMOTHY J. WALZ,
Ranking Member

28 Government Accountability Office, Report: GA0-17-397T, “Veterans’ Health Care: Prelimi-
nary Observations on Veterans’ Access to Choice Program Care,” March 7, 2017, https:/www.
gao.gov/assets/690/683205.pdf.

29 United States Cong. House Committee on Veterans’ Affairs, Subcommittee on Health Hear-
ing—“Health Programs Budget Request for Fiscal Year 2018” June 22, 2017. 115th Cong. 1st
sess. Washington: GPO, 2017 (Statement by Poonam Alaigh, Acting Under Secretary for Health,
Veterans Health Administration, US Department of Veterans Affairs).

30 Thid.
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