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114TH CONGRESS REPT. 114-761
92d Session HOUSE OF REPRESENTATIVES Part 1

SUSTAINING HEALTHCARE INTEGRITY AND FAIR
TREATMENT ACT OF 2016

SEPTEMBER 20, 2016.—Committed to the Committee of the Whole House on the
State of the Union and ordered to be printed

Mr. BRADY of Texas, from the Committee on Ways and Means,
submitted the following

REPORT

[To accompany H.R. 5713]

[Including cost estimate of the Congressional Budget Office]

The Committee on Ways and Means, to whom was referred the
bill (H.R. 5713) to provide for the extension of certain long-term
care hospital Medicare payment rules, clarify the application of
rules on the calculation of hospital length of stay to certain morato-
rium-excepted long-term care hospitals, and for other purposes,
having considered the same, report favorably thereon with an
amendment and recommend that the bill as amended do pass.

The amendment is as follows:

Strike all after the enacting clause and insert the following:
SECTION 1. SHORT TITLE; TABLE OF CONTENTS.

(a) SHORT TITLE.—This Act may be cited as the “Sustaining Healthcare Integrity
and Fair Treatment Act of 2016”.
(b) TABLE OF CONTENTS.—This table of contents of this Act is as follows:

Sec. 1. Short title; table of contents.

TITLE I—-MEDICARE PART A PROVISIONS

Sec. 101. Extension of certain LTCH Medicare payment rules.

Sec. 102. Application of rules on the calculation of hospital length of stay to all LTCHs.

Sec. 103. Change in Medicare classification for certain hospitals.

Sec. 104. Temporary exception to the application of the Medicare LTCH site neutral provisions for certain spi-
nal cord specialty hospitals.

Sec. 105. Temporary extension to the application of the Medicare LTCH site neutral provisions for certain dis-
charges with severe wounds.

TITLE II—OTHER PROVISIONS

Sec. 201. No payment for items and services furnished by newly enrolled providers or suppliers within a tem-
porary moratorium area.

21-582
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TITLE I—-MEDICARE PART A PROVISIONS

SEC. 101. EXTENSION OF CERTAIN LTCH MEDICARE PAYMENT RULES.

(a) 25—PERCENT PATIENT THRESHOLD PAYMENT ADJUSTMENT.—Section 114(c)(1)(A)
of the Medicare, Medicaid, and SCHIP Extension Act of 2007 (42 U.S.C. 1395ww
note), as amended by section 4302(a) of division B of the American Recovery and
Reinvestment Act (Public Law 111-5), sections 3106(a) and 10312(a) of Public Law
111-148, and section 1206(b)(1)(B) of the Pathway for SGR Reform Act of 2013 (divi-
sion B of Public Law 113-67), is amended by striking “for a 9-year period” and in-
serting “through June 30, 2016, and for discharges occurring on or after October 1,
2016, and before July 1, 2017”.

(b) PAYMENT FOR HOSPITALS-WITHIN-HOSPITALS.—Section 114(c)(2) of the Medi-
care, Medicaid, and SCHIP Extension Act of 2007 (42 U.S.C. 1395ww note), as
amended by section 4302(a) of division B of the American Recovery and Reinvest-
ment Act (Public Law 111-5), sections 3106(a) and 10312(a) of Public Law 111-148,
and section 1206(b)(1)(A) of the Pathway for SGR Reform Act of 2013 (division B
of Public Law 113-67), is amended—

(1) in subparagraph (A), by inserting “or any similar provision,” after “Regula-
tions,”;
(2) in subparagraph (B)—
(A) in clause (i), by inserting “or any similar provision,” after “Regula-
tions,”; and
(B) in clause (ii), by inserting “, or any similar provision,” after “Regula-
tions”; and
(3) in subparagraph (C), by striking “for a 9-year period” and inserting
“through June 30, 2016, and for discharges occurring on or after October 1,
2016, and before July 1, 2017”.

SEC. 102. APPLICATION OF RULES ON THE CALCULATION OF HOSPITAL LENGTH OF STAY TO
ALL LTCHS.
(a) IN GENERAL.—Section 1206(a)(3) of the Pathway for SGR Reform Act of 2013
(division B of Public Law 113-67; 42 U.S.C. 1395ww note) is amended—

(1) by striking subparagraph (B);

(2) by striking “SITE NEUTRAL BASIS.—” and all that follows through “For dis-
charges occurring” and inserting “SITE NEUTRAL BASIS.—For discharges occur-
ring”;

(3) by striking “subject to subparagraph (B),”; and

(4) by redesignating clauses (i) and (ii) as subparagraphs (A) and (B), respec-
tively, and moving each of such subparagraphs (as so redesignated) 2 ems to
the left.

(b) EFFECTIVE DATE.—The amendments made by subsection (a) shall be effective
as if included in the enactment of section 1206(a)(3) of the Pathway for SGR Reform
Act of 2013 (division B of Public Law 113-67; 42 U.S.C. 1395ww note).

SEC. 103. CHANGE IN MEDICARE CLASSIFICATION FOR CERTAIN HOSPITALS.

(a) IN GENERAL.—Subsection (d)(1)(B) of section 1886 of the Social Security Act
(42 U.S.C. 1395ww) is amended—
(1) in clause (iv)—
(A) in subclause (I), by striking “or” at the end,;
(B) in subclause (II)—
(i) by striking “, or” at the end and inserting a semicolon; and
(i1) by redesignating such subclause as clause (vi) and by moving it
to immediately follow clause (v); and
(ii1) in glause (v), by striking the semicolon at the end and inserting
“, OI'”; an
(C) by striking “(iv)(I) a hospital” and inserting “(iv) a hospital”.
(b) CONFORMING PAYMENT REFERENCES.—The second sentence of subsection
(d)(1)(B) of such section is amended—
(1) by inserting “(as in effect as of such date)” after “clause (iv)”; and
(2) by inserting “(or, in the case of a hospital described in clause (iv)(II), as
so in effect, shall be classified under clause (vi) on and after the effective date
of such clause (vi) and for cost reporting periods beginning on or after January
1, 2015, shall not be subject to subsection (m) as of the date of such classifica-
tion)” after “so classified”.
(c) APPLICATION.—
(1) IN GENERAL.—For cost reporting periods beginning on or after January 1,
2015, in the case of an applicable hospital (as defined in paragraph (3)), the fol-
lowing shall apply:
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(A) Payment for inpatient operating costs shall be made on a reasonable
cost basis in the manner provided in section 412.526(c)(3) of title 42, Code
of Federal Regulations (as in effect on January 1, 2015) and in any subse-
quent modifications.

(B) Payment for capital costs shall be made in the manner provided by
section 412.526(c)(4) of title 42, Code of Federal Regulations (as in effect on
such date).

(C) Claims for payment for Medicare beneficiaries who are discharged on
or after January 1, 2017, shall be processed as claims which are paid on
a reasonable cost basis as described in section 412.526(c) of title 42, Code
of Federal Regulations (as in effect on such date).

(2) APPLICABLE HOSPITAL DEFINED.—In this subsection, the term “applicable
hospital” means a hospital that is classified under clause (iv)(II) of section
1886(d)(1)(B) of the Social Security Act (42 U.S.C. 1395ww(d)(1)(B)) on the day
before the date of the enactment of this Act and which is classified under clause
(vi) of such section, as redesignated and moved by subsection (a), on or after
such date of enactment.

(d) CONFORMING TECHNICAL AMENDMENTS.—

(1) Section 1899B(a)(2)(A)iv) of the Social Security Act (42 TU.S.C.
1395111(a)(2)(A)(iv)) is amended by striking “1886(d)(1)(B)(iv)(II)” and inserting
“1886(d)(1)(B)(vi)”.

(2) Section 1886(m)(5)(F) of such Act (42 U.S.C. 1395ww(m)(5)(F)) is amended
in each of clauses (i) and (i) by striking “(d)(1)(B)(iv)(II)” and inserting
“AD(DBY(vI)”.

SEC. 104. TEMPORARY EXCEPTION TO THE APPLICATION OF THE MEDICARE LTCH SITE NEU-
TRAL PROVISIONS FOR CERTAIN SPINAL CORD SPECIALTY HOSPITALS.
(a) EXCEPTION.—Section 1886(m)(6) of the Social Security Act (42 U.S.C.
1395ww(m)(6)) is amended—
(1) in subparagraph (A)(i), by striking “and (E)” and inserting “, (E), and (F)”;

an

(2) by adding at the end the following new subparagraph:

“(F) TEMPORARY EXCEPTION FOR CERTAIN SPINAL CORD SPECIALTY HOS-
PITALS.—For discharges in cost reporting periods beginning during fiscal
years 2018 and 2019, subparagraph (A)(i) shall not apply (and payment
shall be made to a long-term care hospital without regard to this para-
graph) if such discharge is from a long-term care hospital that meets each
of the following requirements:

“(i) NOT-FOR-PROFIT.—The long-term care hospital was a not-for-prof-
iit long-term care hospital on June 1, 2014, as determined by cost report

ata.

“(ii) PRIMARILY PROVIDING TREATMENT FOR CATASTROPHIC SPINAL
CORD OR ACQUIRED BRAIN INJURIES OR OTHER PARALYZING NEURO-
MUSCULAR CONDITIONS.—Of the discharges in calendar year 2013 from
the long-term care hospital for which payment was made under this
section, at least 50 percent were classified under MS-LTCH-DRGs 28,
29, 52, 57, 551, 573, and 963.

“(iii) SIGNIFICANT OUT-OF-STATE ADMISSIONS.—

“I) IN GENERAL.—The long-term care hospital discharged inpa-
tients (including both individuals entitled to, or enrolled for, bene-
fits under this title and individuals not so entitled or enrolled) dur-
ing fiscal year 2014 who had been admitted from at least 20 of the
50 States, determined by the States of residency of such inpatients
and based on such data submitted by the hospital to the Secretary
as the Secretary may require.

“(II) IMPLEMENTATION.—Notwithstanding any other provision of
law, the Secretary may implement subclause (I) by program in-
struction or otherwise.

“(IIT) NON-APPLICATION OF PAPERWORK REDUCTION ACT.—Chapter
35 of title 44, United States Code, shall not apply to data collected
under this clause.”.

(b) STUDY AND REPORT ON THE STATUS AND VIABILITY OF CERTAIN SPINAL CORD
SPECIALTY LONG-TERM CARE HOSPITALS.—

(1) StunpY.—The Comptroller General of the United States shall conduct a
study on long-term care hospitals described in section 1886(m)(6)(F) of the So-
cial Security Act, as added by subsection (a). Such report shall include an anal-
ysis of the following:

(A) The impact on such hospitals of the classification and facility licen-
sure by State agencies of such hospitals.

(B) The Medicare payment rates for such hospitals.
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(C) Data on the number and health care needs of Medicare beneficiaries
who have been diagnosed with catastrophic spinal cord or acquired brain
injuries or other paralyzing neuromuscular conditions (as described within
the discharge classifications specified in clause (ii) of such section) who are
receiving services from such hospitals.

(2) REPORT.—Not later than October 1, 2018, the Comptroller General shall
submit to Congress a report on the study conducted under paragraph (1), in-
cluding recommendations for such legislation and administrative action as the
Comptroller General determines appropriate.

SEC. 105. TEMPORARY EXTENSION TO THE APPLICATION OF THE MEDICARE LTCH SITE NEU-
TRAL PROVISIONS FOR CERTAIN DISCHARGES WITH SEVERE WOUNDS.
(a) IN GENERAL.—Section 1886(m)(6) of the Social Security Act (42 U.S.C.
1395ww(m)(6)), as amended by section 104, is further amended—

(1) in subparagraph (A)(i) by striking “and (F)” and inserting “(F), and (G)”;

(2) in subparagraph (E)(i)I)(aa), by striking “the amendment made” and all
that follows before the semicolon and inserting “the last sentence of subsection
(d)(1)(B)”; and

(3) by adding at the end the following new subparagraph:

“(G) ADDITIONAL TEMPORARY EXCEPTION FOR CERTAIN SEVERE WOUND DIS-
CHARGES FROM CERTAIN LONG-TERM CARE HOSPITALS.—

“(i) IN GENERAL.—For a discharge occurring in a cost reporting period
beginning during fiscal year 2018, subparagraph (A)(i) shall not apply
(and payment shall be made to a long-term care hospital without re-
gard to this paragraph) if such discharge—

“(I) is from a long-term care hospital identified by the last sen-
tence of subsection (d)(1)(B);

“éII) is classified under MS-LTCH-DRG 602, 603, 539, or 540;
an

“(III) is with respect to an individual treated by a long-term care
hospital for a severe wound.

“(il) SEVERE WOUND DEFINED.—In this subparagraph, the term ‘se-
vere wound’ means a wound which is a stage 3 wound, stage 4 wound,
unstageable wound, non-healing surgical wound, or fistula as identified
in the claim from the long-term care hospital.

“(iii) WOUND DEFINED.—In this subparagraph, the term ‘wound’
means an injury involving division of tissue or rupture of the integu-
ment or mucous membrane with exposure to the external environ-
ment.”.

(¢) STUDY AND REPORT TO CONGRESS.—

(1) StunpY.—The Comptroller General of the United States shall, in consulta-
tion with relevant stakeholders, conduct a study on the treatment needs of indi-
viduals entitled to benefits under part A of title XVIII of the Social Security Act
or enrolled under part B of such title who require specialized wound care, and
the cost, for such individuals and the Medicare program under such title, of
treating severe wounds in rural and urban areas. Such study shall include an
assessment of—

(A) access of such individuals to appropriate levels of care for such cases;

(B) the potential impact that section 1886(m)(6)(A)3) of such Act (42
U.S.C. 1395ww(m)(6)(A)(1)) will have on the access, quality, and cost of care
for such individuals; and

(C) how to appropriately pay for such care under the Medicare program
under such title.

(2) REPORT.—Not later than October 1, 2020, the Comptroller General shall
submit to Congress a report on the study conducted under paragraph (1), in-
cluding recommendations for such legislation and administrative action as the
Comptroller General determines appropriate.

TITLE II—OTHER PROVISIONS

SEC. 201. NO PAYMENT FOR ITEMS AND SERVICES FURNISHED BY NEWLY ENROLLED PRO-
VIDERS OR SUPPLIERS WITHIN A TEMPORARY MORATORIUM AREA.
(a) MEDICARE.—Section 1866(G)(7) of the Social Security Act (42 TU.S.C.
1395c¢c(j)(7)) is amended—
(1) in the paragraph heading, by inserting “; NONPAYMENT” before the period;
and
(2) by adding at the end the following new subparagraph:
“(C) NONPAYMENT.—
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“(i) IN GENERAL.—No payment may be made under this title or under
a program described in subparagraph (A) with respect to an item or
service described in clause (ii) furnished on or after October 1, 2017.

“(ii) ITEM OR SERVICE DESCRIBED.—An item or service described in
this clause is an item or service furnished—

“(I) within a geographic area with respect to which a temporary
moratorium imposed under subparagraph (A) is in effect; and

“(II) by a provider of services or supplier that meets the require-
ments of clause (iii).

“(iii) REQUIREMENTS.—For purposes of clause (ii), the requirements of
this clause are that a provider of services or supplier—

“(I) enrolls under this title on or after the effective date of such
temporary moratorium; and

“(II) is within a category of providers of services and suppliers
(as described in subparagraph (A)) subject to such temporary mora-
torium.

“(iv) PROHIBITION ON CHARGES FOR SPECIFIED ITEMS OR SERVICES.—
In no case shall a provider of services or supplier described in clause
(ii)(IT) charge an individual or other person for an item or service de-
scribed in clause (ii) furnished on or after October 1, 2017, to an indi-
vidual entitled to benefits under part A or enrolled under part B or an
individual under a program specified in subparagraph (A).”.

(b) CONFORMING AMENDMENTS.—
(1) MEDICAID.—

(A) IN GENERAL.—Section 1903(i)(2) of the Social Security Act (42 U.S.C.
1396b(i)(2)) is amended—

(i) in subparagraph (A), by striking the comma at the end and insert-
ing a semicolon;

(i1) in subparagraph (B), by striking “or” at the end; and

(iii)

“(D) with respect to any amount expended for such an item or service fur-
nished during calendar quarters beginning on or after October 1, 2017, sub-
ject to section 1902(kk)(4)(A)(ii)(II), within a geographic area that is subject
to a moratorium imposed under section 1866(j)(7) by a provider or supplier
that meets the requirements specified in subparagraph (C)(iii) of such sec-
tion, during the period of such moratorium; or”.

(B) EXCEPTION WITH RESPECT TO ACCESS.—Section 1902(kk)(4)(A)(ii) of
the Social Security Act (42 U.S.C. 1396a(kk)(4)(A)(ii)) is amended to read
as follows:

“(ii) EXCEPTIONS.—

“(I) COMPLIANCE WITH MORATORIUM.—A State shall not be re-
quired to comply with a temporary moratorium described in clause
(1) if the State determines that the imposition of such temporary
moratorium would adversely impact beneficiaries’ access to medical
assistance.

“II) FFP AvVAILABLE.—Notwithstanding section 1903(i)(2)(D),
payment may be made to a State under this title with respect to
amounts expended for items and services described in such section
if the Secretary, in consultation with the State agency admin-
istering the State plan under this title (or a waiver of the plan),
determines that denying payment to the State pursuant to such
section would adversely impact beneficiaries’ access to medical as-
sistance. ”.

(C) STATE PLAN REQUIREMENT WITH RESPECT TO LIMITATION ON CHARGES
TO BENEFICIARIES.—Section 1902(kk)(4)(A) of the Social Security Act (42
U.S.C. 1396a(kk)(4)(A)) is amended by adding at the end the following new
clause:

“(iii) LIMITATION ON CHARGES TO BENEFICIARIES.—With respect to any
amount expended for items or services furnished during calendar quar-
ters beginning on or after October 1, 2017, the State prohibits, during
the period of a temporary moratorium described in clause (i), a provider
meeting the requirements specified in subparagraph (C)(iii) of section
1866()(7) from charging an individual or other person eligible to re-
ceive medical assistance under the State plan under this title (or a
waiver of the plan) for an item or service described in section
1903(1)(2)(D) furnished to such an individual.”.

(2) CORRECTING AMENDMENTS TO RELATED PROVISIONS.—

(A) SECTION 1866(J).—Section 1866(j) of the Social Security Act (42 U.S.C.

1395¢c(j)) is amended—



(i) in paragraph (1)(A)—
(I) by striking “paragraph (4)” and inserting “paragraph (5)”;
(IT) by striking “moratoria in accordance with paragraph (5)” and
inserting “moratoria in accordance with paragraph (7)”; and
(ITI) by striking “paragraph (6)” and inserting “paragraph (9)”;
and
(i) by redesignating the second paragraph (8) (added by section
1304(1) of Public Law 111-152) as paragraph (9).
(B) SECTION 1902(KK).—Section 1902(kk) of such Act (42 U.S.C. 1396a(kk))
is amended—
(i) in paragraph (1), by striking “section 1886(j)(2)” and inserting
“section 1866(;)(2)”;
(ii) in paragraph (2), by striking “section 1886()(3)” and inserting
“section 1866()(3)”;
(ii1) in paragraph (3), by striking “section 1886(j)(4)” and inserting
“section 1866(j)(5)”; and
(iv) in paragraph (4)(A), by striking “section 1886(j)(6)” and inserting
“section 1866(;)(7)”.

I. SUMMARY AND BACKGROUND

A. PURPOSE AND SUMMARY

The bill, H.R. 5713, the “Sustaining Healthcare Integrity and
Fair Treatment (SHIFT) Act of 2016,” as ordered reported by the
Committee on Ways and Means on July 13, 2016, provides for pro-
spective regulatory relief to all Long-Term Care Hospitals (LTCHs)
from the “25 percent rule.” In the Medicare program, LTCHs are
not able to receive full reimbursement if the plurality (defined as
exceeding 25 percent) of their total annual Medicare discharges
comes from only one inpatient acute hospital. The SHIFT Act
would reinstate the 50 percent threshold that was in place prior to
July 1, 2016, providing relief for 9 months (October 1, 2016 through
June 30, 2017). The SHIFT Act also provides targeted relief from
the site neutral payment policy enacted as part of the Bipartisan
Budget Act of 2013 (BBA ‘13) for four specific LTCH groups. Fi-
nally, the SHIFT Act provides three entitlement programs—Medi-
care, Medicaid, and the Children’s Health Insurance Program
(CHIP)—with the ability to pursue action against those newly en-
rolled providers or suppliers that may be engaging in fraud, waste
or abuse. Specifically, such providers or suppliers will not receive
reimbursement if they attempt to exploit program integrity loop-
holes.

B. BACKGROUND AND NEED FOR LEGISLATION

On July 11, 2016, Representative Tiberi (R—OH) and Representa-
tive Pascrell (D-NJ) introduced H.R. 5713, the SHIFT Act of 2016.
The main focus of the SHIFT Act is to continue providing regu-
latory relief from the Centers for Medicare & Medicare Services’
(CMS) enactment of the LTCH 25 percent rule. In 2013, through
the BBA ‘13, Congress established “site neutral payment” for
LTCHs, where if a LTCH discharge failed to meet certain criteria,
the discharge would be reimbursed at the site neutral inpatient re-
imbursement rate. In its fiscal year (FY) 2017 LTCH proposed reg-
ulation, CMS reported that approximately 45 percent of LTCH dis-
charges in FY 2017 would be reimbursed at the site neutral rate
for a per case decrease of approximately 21 percent. Given these
significant changes to overall LTCH reimbursement, Congress be-
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lieves additional temporary relief from CMS’ 25 percent rule is
warranted.

The SHIFT Act also provides targeted relief from the site neutral
and other LTCH payment policies for four specific LTCH groups.
The first group is any “new” LTCH that has come into the Medi-
care program since December 26, 2013. The second group is any
LTCH that was classified as a “sub-clause II” LTCH in the Bal-
anced Budget Act of 1997 (BBA ’97). The third group is any LTCH
that primarily treats Medicare patients who have severe spinal
cord injuries. The fourth group is any LTCH that was granted
“grandfather” status as a “hospital-within-hospital” in the BBA ‘97.

Finally, the SHIFT Act provides the Secretary of Health and
Human Services (Secretary) with the authority to deny reimburse-
ment for services by providers and suppliers within an area the
Secretary has designated as a moratoria area due to fraud. The au-
thority would apply across the Medicare, Medicaid, and CHIP pro-
grams. As reported in the President’s FY 2017 Budget, CMS has
found that some providers and suppliers are circumventing current
program integrity efforts by enrolling in localities that are just out-
side of temporary moratoria areas.

C. LEGISLATIVE HISTORY

Background

H.R. 5713 was introduced on July 11, 2016, and was referred to
the Committee on Ways and Means and subsequently to the Com-
mittee on Energy and Commerce.

Committee hearings

On June 8, 2016, the Committee on Ways and Means Sub-
committee on Health held a Member day hearing on issues in the
Medicare program, including LTCH issues.

On April 30, 2014, the Committee on Ways and Means Sub-
committee on Health held a hearing on Medicare fraud, waste and
abuse issues.

On June 14, 2013, the Committee on Ways and Means Sub-
committee on Health held a hearing on the post-acute care issues
in the Medicare program.

Committee action

The Committee on Ways and Means marked up H.R. 5713 on
July 13, 2016, and ordered the bill favorably reported to the House
of Representatives as amended by a voice vote (with a quorum
being present).

II. EXPLANATION OF THE BILL

“SUSTAINING HEALTHCARE INTEGRITY AND FAIR TREATMENT
(SHIFT) Act oF 2016”

PRESENT LAW

Under current law, as finalized by CMS (42 Code of Federal Reg-
ulations [CFR] 412.534 and 412. 536) in 2007, no more than 25 per-
cent of a LTCH’s admissions are allowed to come from the same
inpatient acute hospital in order for the LTCH to receive full reim-
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bursement. The 25 percent rule has been in affect since July 1,
2016. Prior to July 1, 2016, Congress delayed the enactment of the
25 percent rule four times, subsequently in the Medicare, Medicaid
and S—CHIP Extension Act (MMSEA) of 2007, the American Recov-
ery and Reinvestment Act (ARRA) of 2009, the Affordable Care Act
(ACA) of 2010 and the BBA ‘13. The practical affect of delaying the
25 percent rule is defaulting to a 50 percent rule.

Currently, as passed by BBA ‘13, LTCHs are receiving site neu-
tral payments for any discharges that fail to meet one of the two
following criteria: 1) prior to the LTCH stay, a Medicare beneficiary
was hospitalized in an intensive care unit for a minimum of three
days; or 2) the Medicare beneficiary was on a ventilator while
being treated in the LTCH. For site neutral discharges in FY 2016,
LTCHs are receiving a blended payment rate, which consists of 50
percent of the inpatient acute prospective rate and 50 percent of
the LTCH rate. Beginning in FY 2018, site neutral LTCH dis-
charges will be reimbursed at 100 percent of the inpatient acute
prospective rate.

Beginning in 2014, CMS used the authority provided in the ACA
to apply temporary moratoria on new provider and supplier enroll-
ment in areas where there is evidence of consistent fraud, waste,
and abuse. The authority was permitted for application in the
Medicare, Medicaid, and CHIP entitlement programs. Currently,
CMS has a temporary moratorium in place for ambulance and
home health services in select geographic areas within the Medi-
care program. Further, CMS has indicated that it may expand tem-
porary moratoria to skilled nursing facilities and independent diag-
nostic testing facilities.

REASONS FOR CHANGE

As stated above, in its FY 2017 LTCH proposed regulation, CMS
reported that approximately 45 percent of LTCH discharges in FY
2017 would be reimbursed at the site neutral rate for a per case
decrease of approximately 21 percent. Given these significant
changes to overall LTCH reimbursement, Congress feels additional
temporary relief from CMS’ 25 percent rule is warranted. Further,
due to the unique patient populations, such as severe spinal cord
injuries, which certain LTCHs typically treat, additional relief to
the site neutral payment policy was also included in the SHIFT
Act. Finally, additional authority was given to the Secretary to
apply to temporary moratorium areas because CMS has found that
some providers and suppliers are circumventing its efforts by en-
rolling in localities that are just outside of temporary moratorium
areas.

EXPLANATION OF PROVISIONS

Section 101 makes a modification to the BBA ‘13. The BBA ‘13
prohibited the Secretary from enforcing the LTCH 25 percent rule
through June 30, 2016. This section extends the prohibition for an
additional 9-months from October 1, 2016 through June 30, 2017.

Section 102 makes a modification to the BBA ‘13. The BBA ‘13
carved-out Medicare Advantage (MA) and site neutral discharges
from the calculation of the statutory 25-day average length of stay
requirement for all LTCHs operating under the Medicare program
prior to December 26, 2013. This section affords the same relief to
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any LTCH that takes advantage of the current law LTCH morato-
rium exception.

Section 103 codifies, in statute, changes that the CMS made to
its regulations for certain applicable LTCHs who were “sub-clause
II” LTCHs in the BBA ‘97. This section also re-designates sub-
clause II LTCHs as a new subsection under section 1886 of the “So-
cial Security Act”.

Section 104 provides for a temporary exception of the LTCH site
neutral criteria for FY 2018 and 2019. LTCHs who meet the fol-
lowing criteria are eligible for relief: 1) must be classified as a non-
profit hospital prior to June 1, 2014; 2) at least 50 percent of the
LTCH’s Medicare discharges were classified under Medicare Sever-
ity Long-Term Care Diagnosis Related Groups (MS-LTC-DRGs)
28/29 (spinal procedures), 52 (spinal disorders and injuries), 57 (de-
generative nervous system disorders), 551 (medical back problems),
573 (skin graft for skin ulcer or cellulitis) and 963 (multiple signifi-
cant trauma) for calendar year 2013; and 3) the LTCH discharged
patients from at least 20 of the 50 States in FY 2014.

Section 105 provides for a temporary exception of the LTCH site
neutral criteria for FY 2018. LTCHs who are “grandfathered” (as
defined by the BBA ‘97 and in 42 CFR 422.12(f)) are eligible for
relief. The exception to the LTCH site neutral criteria is limited to
the following: 1) only those discharges classified under MS-LTC-
DRGs 539/540 (osteomyelitis) and 602/603 (cellulitis); and 2) only
those discharges with a secondary diagnosis code for severe
wounds—defined as a stage 3 or 4 wound, unstageable wound, non-
healing surgical wound, or fistula that involves injury with division
of tissue or rupture of skin to the external environment.

Section 201 provides the Secretary with the authority to deny re-
imbursement for services by providers and suppliers within an area
the Secretary has designated as a moratoria area. The authority
would apply across the Medicare, Medicaid, and CHIP programs.

EFFECTIVE DATE

The effective date of section 101 is October 1, 2016.

The effective date of section 102 is retroactive to December 26,
2013.

The effective date of section 103 is retroactive to January 1,
2015.

The effective date of section 104 is October 1, 2017.

The effective date of section 105 is October 1, 2017.

The effective date of section 201 is October 1, 2017.

III. VOTES OF THE COMMITTEE

In compliance with clause 3(b) of rule XIII of the Rules of the
House of Representatives, the following statement is made con-
cerning the vote of the Committee on Ways and Means in its con-
sideration of H.R. 5713, the “Sustaining Healthcare Integrity and
Fair Treatment (SHIFT) Act of 2016,” on July 13, 2016.

The bill, H.R. 5713, was ordered favorably reported as amended
by voice vote (with a quorum being present).
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IV. BUDGET EFFECTS OF THE BILL

A. COMMITTEE ESTIMATE OF BUDGETARY EFFECTS

In compliance with clause 3(d) of rule XIII of the Rules of the
House of Representatives, the following statement is made con-
cerning the effects on the budget of the bill, H.R. 5713, as reported.
The Committee agrees with the estimate prepared by the Congres-
sional Budget Office (CBO), which is included below.

B. STATEMENT REGARDING NEW BUDGET AUTHORITY AND TAX
EXPENDITURES BUDGET AUTHORITY

In compliance with clause 3(c)(2) of rule XIII of the Rules of the
House of Representatives, the Committee states that the bill in-
volves no new or increased budget authority. The Committee states
further that the bill involves no new or increased tax expenditures.

C. CosT ESTIMATE PREPARED BY THE CONGRESSIONAL BUDGET
OFFICE

In compliance with clause 3(c)(3) of rule XIII of the Rules of the
House of Representatives, requiring a cost estimate prepared by
the CBO, the following statement by CBO is provided.

U.S. CONGRESS,
CONGRESSIONAL BUDGET OFFICE,
Washington, DC, July 25, 2016.
Hon. KEVIN BRADY,
Chairman, Committee on Ways and Means,
House of Representatives, Washington, DC.

DEAR MR. CHAIRMAN: The Congressional Budget Office has pre-
pared the enclosed cost estimate for H.R. 5713, the Sustaining
Healthcare Integrity and Fair Treatment Act of 2016.

If you wish further details on this estimate, we will be pleased
to provide them. The CBO staff contacts are Jamease Kowalczyk,
Kevin McNellis, and Lara Robillard.

Sincerely,
KEITH HALL.

Enclosure.

H.R. 5713—Sustaining Healthcare Integrity and Fair Treatment
Act of 2016

Summary: H.R. 5713 would modify Medicare’s payments to Long-
Term Care Hospitals (LTCHs) and would prohibit Medicare from
paying for items or services furnished by certain newly enrolled
providers in select areas of the country. CBO estimates that enact-
ing the bill would, on net, increase direct spending by $25 million
over the 2017-2021 period but would have no net effect over the
2017-2026 period.

Pay-as-you-go procedures apply because enacting the legislation
would affect direct spending. Enacting the bill would not affect rev-
enues. CBO estimates that enacting the legislation would not in-
crease net direct spending or on-budget deficits in any of the four
consecutive 10-year periods beginning in 2027.
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H.R. 5713 contains no intergovernmental or private-sector man-
dates as defined in the Unfunded Mandates Reform Act (UMRA)
and would impose no costs on state, local, or tribal governments.

Estimated cost to the Federal Government: The estimated budg-
etary effect of H.R. 5713 is shown in the following table. The costs
of this legislation fall within budget functions 550 (health) and 570
(Medicare).

By fiscal year, in millions of dollars—

2017-  2017-
2017 2018 2019 2020 2021 2022 2023 2024 2025 2026 2001 2026

INCREASES OR DECREASES (—) IN DIRECT SPENDING

Long-Term Care Hospitals ..... 38 5 2 0 0 0 0 0 0 0 45 45
Moratorium On Certain New

Providers ......c.cooeveriveeiinenns o -5 -5 -5 -5 -5 -5 -5 -5 -5 -—20 -—45

Total Changes ............... 38 0 -3 -5 -5 -5 -5 -5 -5 -5 25 0

Basis of estimate: CBO estimates that the changes in payment
rules for LTCHs would increase spending by $45 million over the
2017-2026 period, while expanding the moratorium would reduce
spending by the same amount over that time period.

Long-term care hospitals

Under current law, certain hospitals that treat patients consid-
ered to be medically complex with an average length of stay that
exceeds 25 days are designated as LTCHs. Medicare payments for
care provided in LTCHs are either made at rates determined in the
prospective payment system for LTCHs, or at a so-called “site-neu-
tral” rate. Through 2017, the site-neutral rate is a blend of the
LTCH rates and the substantially lower rates that would be paid
under the inpatient prospective payment system (IPPS). Beginning
in 2018 all payments will be at the IPPS payment rate. Generally,
discharges that involve specific conditions for patients with a stay
of at least three days in an intensive care unit before being admit-
ted to the LTCH are paid based on the LTCH system. Other dis-
charges are paid at the site-neutral rate. Beginning on July 1,
2016, if more than 25 percent of Medicare patients in an LTCH are
admitted from a single hospital, the site-neutral payment rate will
be applied to all cases admitted from that hospital in excess of that
25 percent threshold.

Title I of H.R 5713 would suspend the application of site-neutral
payments for cases that exceed that 25 percent threshold between
October 1, 2016 and June 30, 2017. It also would exempt inpatient
services furnished to Medicare beneficiaries who are treated dur-
ing:

e Fiscal years 2018 and 2019 for certain conditions, includ-
ing spinal and traumatic brain injuries, that are treated at
not-for-profit LTCHs that specialize in the treatment of those
conditions, and

e Fiscal year 2018 for certain kinds of severe wounds.

Based on analysis of administrative data, CBO estimates that
enacting those changes to payment rates for Medicare patients
treated in LTCHs would increase direct spending by $45 million
over the 2017-2026 period.
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Moratorium on certain new providers

Under current law, the Secretary of Health and Human Services
(HHS) may temporarily prevent individuals and firms from enroll-
ing to furnish services in Medicare, Medicaid, and the Children’s
Health Insurance Program (CHIP) if the prohibition would reduce
the occurrence of fraud, waste, and abuse. The authority is specific
to certain geographic areas and, since it became available, the Sec-
retary has imposed temporary moratoria for home health providers
in six metropolitan areas and for ambulance providers in two met-
ropolitan areas.

Title II would prohibit newly enrolled providers and suppliers lo-
cated outside an area with such a moratorium from billing for serv-
ices provided within a region covered by a moratorium. CBO ex-
pects that the legislation would prevent providers and suppliers
from evading the intent of the moratorium in certain areas. New
providers and suppliers could still furnish and bill for services pro-
vided outside the moratorium zone.

Because enacting that provision would slightly reduce the num-
ber of services for which Medicare, Medicaid, and CHIP would pay,
CBO estimates that enacting the provision would reduce direct
spending for those programs by about $45 million over the 2017—
2026 period. About three-quarters of that effect (or $34 million)
would come from reduced spending in Medicare and the remainder
(about $11 million) would be attributable to Medicaid and CHIP.

Pay-As-You-Go considerations: The Statutory Pay-As-You-Go Act
of 2010 establishes budget-reporting and enforcement procedures
for legislation affecting direct spending or revenues. The net
changes in outlays that are subject to those pay-as-you-go proce-
dures are shown in the following table.

CBO ESTIMATE OF PAY-AS-YOU-GO EFFECTS FOR H.R. 5713, AS ORDERED REPORTED BY THE
HOUSE COMMITTEE ON WAYS AND MEANS ON JULY 13, 2016

By fiscal year, in millions of dollars—

2016- 2016-

2016 2017 2018 2019 2020 2021 2022 2023 2024 2025 2026 2001 2006

NET INCREASE OR DECREASE (—) IN THE DEFICIT

Statutory Pay-As-You-
Go Impact ............. 0 38 0 -3 -5 -5 -5 -5 -5 -5 -5 25 0

Increase in long-term direct spending and deficits: CBO esti-
mates that enacting the legislation would not increase net direct
spending or on-budget deficits in any of the four consecutive 10-
year periods beginning in 2027.

Intergovernmental and private-sector impact: H.R. 5713 contains
no intergovernmental or private-sector mandates as defined in
UMRA. The bill’s limits on Medicaid and CHIP payments to the
providers that bill for services within moratorium areas would re-
sult in reduced spending by states for those programs of about $8
million over the 2017—2026 period.

Estimate prepared by: Federal costs: Jamease Kowalczyk, Kevin
McNellis and Lara Robillard; Impact on state, local, and tribal gov-
ernments: Zachary Byrum; Impact on the private sector: Amy Petz.

Estimate approved by: Holly Harvey, Deputy Assistant Director
for Budget Analysis.
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V. OTHER MATTERS TO BE DISCUSSED UNDER THE
RULES OF THE HOUSE

A. COMMITTEE OVERSIGHT FINDINGS AND RECOMMENDATIONS

With respect to clause 3(c)(1) of rule XIII of the Rules of the
House of Representatives (relating to oversight findings), the Com-
mittee advises that the findings and recommendations of the Com-
mittee, based on oversight activities under clause 2(b)(1) of rule x
of the House of Representatives, are incorporated in the descriptive
portions of this report.

B. STATEMENT OF GENERAL PERFORMANCE GOALS AND OBJECTIVES

With respect to clause 3(c)(4) of rule XIII of the Rules of the
House of Representatives, the Committee advises that the bill con-
tains no measure that authorizes funding, so no statement of gen-
eral performance goals and objectives for which any measure au-
thorizes funding is required.

C. INFORMATION RELATING TO UNFUNDED MANDATES

This information is provided in accordance with section 423 of
the Unfunded Mandates Reform Act of 1995 (Pub. L. No. 104—4).

The Committee has determined that the bill does not contain
Federal mandates on the private sector. The Committee has deter-
mined that the bill does not impose a Federal intergovernmental
mandate on State, local, or tribal governments.

D. CONGRESSIONAL EARMARKS, LIMITED TAX BENEFITS, AND
LiMITED TARIFF BENEFITS

With respect to clause 9 of rule XXI of the Rules of the House
of Representatives, the Committee has carefully reviewed the pro-
visions of the bill, and states that the provisions of the bill do not
contain any congressional earmarks, limited tax benefits, or limited
tariff benefits within the meaning of the rule.

E. DUPLICATION OF FEDERAL PROGRAMS

In compliance with Sec. 3(g)(2) of H. Res. 5 (114th Congress), the
Committee states that no provision of the bill establishes or reau-
thorizes: (1) a program of the Federal Government known to be du-
plicative of another Federal program; (2) a program included in any
report from the Government Accountability Office to Congress pur-
suant to section 21 of Public Law 111-139; or (3) a program related
to a program identified in the most recent Catalog of Federal Do-
mestic Assistance, published pursuant to the Federal Program In-
formation Act (Pub. L. No. 95-220, as amended by Pub. L. No. 98—
169).

F. DISCLOSURE OF DIRECTED RULE MAKINGS

In compliance with Sec. 3(i) of H. Res. 5 (114th Congress), the
following statement is made concerning directed rule makings: The
Committee estimates that the bill requires no directed rule mak-
ings within the meaning of such section.
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VI. CHANGES IN EXISTING LAW MADE BY THE BILL, AS
REPORTED

A. TEXT OF EXISTING LAW AMENDED OR REPEALED BY THE BILL, AS
REPORTED

In compliance with clause 3(e)(1)(A) of rule XIII of the Rules of
the House of Representatives, the text of each section proposed to
be amended or repealed by the bill, as reported, is shown below:

CHANGES IN EXISTING LAW MADE BY THE BILL, AS REPORTED

In compliance with clause 3(e)(1)(A) of rule XIII of the Rules of
the House of Representatives, the text of each section proposed to
be amended or repealed by the bill, as reported, is shown below:

MEDICARE, MEDICAID, AND SCHIP EXTENSION ACT OF

2007
TITLE I—MEDICARE

SEC. 114. LONG-TERM CARE HOSPITALS.

(a) (Omitted amendatory text)

(b) STUDY AND REPORT ON LONG-TERM CARE HOSPITAL FACILITY
AND PATIENT CRITERIA.—

(1) IN GENERAL.—The Secretary of Health and Human Serv-
ices (in this section referred to as the “Secretary”) shall con-
duct a study on the establishment of national long-term care
hospital facility and patient criteria for purposes of deter-
mining medical necessity, appropriateness of admission, and
contlinued stay at, and discharge from, long-term care hos-
pitals.

(2) REPORT.—Not later than 18 months after the date of the
enactment of this Act, the Secretary shall submit to Congress
a report on the study conducted under paragraph (1), together
with recommendations for such legislation and administrative
actions, including timelines for implementation of patient cri-
teria or other actions, as the Secretary determines appropriate.

(8) CONSIDERATIONS.—In conducting the study and preparing
the report under this subsection, the Secretary shall consider—

(A) recommendations contained in a report to Congress
by the Medicare Payment Advisory Commission in June
2004 for long-term care hospital-specific facility and pa-
tient criteria to ensure that patients admitted to long-term
care hospitals are medically complex and appropriate to
receive long-term care hospital services; and

(B) ongoing work by the Secretary to evaluate and deter-
mine the feasibility of such recommendations.

(c) PAYMENT FOR LONG-TERM CARE HOSPITAL SERVICES.—

(1) DELAY IN APPLICATION OF 25 PERCENT PATIENT THRESHOLD
PAYMENT ADJUSTMENT.—The Secretary shall not apply, for cost
reporting periods beginning on or after July 1, 2007,—
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(A) for a 9-year period, section 412.536 of title 42, Code
of Federal Regulations, or any similar provision, to free-
standing long-term care hospitals or to a long-term care
hospital, or satellite facility, that as of December29, 2007,
was co-located with an entity that is a provider-based, off-
campus location of a subsection (d) hospital which did not
provide services payable under section 1886(d) of the So-
cial Security Act at the off-campus location; and

(B) such section or section 412.534 of title 42, Code of
Federal Regulations, or any similar provisions, to a long-
term care hospital identified by the amendment made by
section 4417(a) of the Balanced Budget Act of 1997 (Public
Law 105-33).

(2) PAYMENT FOR HOSPITALS-WITHIN-HOSPITALS.—

(A) IN GENERAL.—Payment to an applicable long-term
care hospital or satellite facility which 1s located in a rural
area or which is co-located with an urban single or MSA
dominant hospital under paragraphs (d)(1), (e)(1), and
(e)(4) of section 412.534 of title 42, Code of Federal Regula-
tions, shall not be subject to any payment adjustment
under such section if no more than 75 percent of the hos-
pital’s Medicare discharges (other than discharges de-
scribed in paragraph (d)(2) or (e)(3) of such section) are ad-
mitted from a co-located hospital.

(B) CO-LOCATED LONG-TERM CARE HOSPITALS AND SAT-
ELLITE FACILITIES.—

(i) IN GENERAL.—Payment to an applicable long-
term care hospital or satellite facility which is co-lo-
cated with another hospital shall not be subject to any
payment adjustment under section 412.534 of title 42,
Code of Federal Regulations, if no more than 50 per-
cent of the hospital’s Medicare discharges (other than
discharges described in paragraph (c)(3) of such sec-
tion) are admitted from a co-located hospital.

(i) APPLICABLE LONG-TERM CARE HOSPITAL OR SAT-
ELLITE FACILITY DEFINED.—In this paragraph, the
term “applicable long-term care hospital or satellite fa-
cility” means a hospital or satellite facility that is sub-
ject to the transition rules under section 412.534(g) of
title 42, Code of Federal Regulations or that is de-
scribed in section 412.22(h)(3)(1) of such title.

(C) EFFECTIVE DATE.—Subparagraphs (A) and (B) shall
apply to cost reporting periods beginning on or after Octo-
ber 1, 2007 (or July 1, 2007, in the case of a satellite facil-
ity described in section 412.22(h)(3)(i) of title 42, Code of
Federal Regulations) for a 9-year period.

(3) NO APPLICATION OF VERY SHORT-STAY OUTLIER POLICY.—
The Secretary shall not apply, for the 5-year period beginning
on the date of the enactment of this Act, the amendments fi-
nalized on May 11, 2007 (72 Federal Register 26904, 26992)
made to the short-stay outlier payment provision for long-term
care hospitals contained in section 412.529(c)(3)(i) of title 42,
Code of Federal Regulations, or any similar provision.

(4) NO APPLICATION OF ONE-TIME ADJUSTMENT TO STANDARD
AMOUNT.—The Secretary shall not, for the 5-year period begin-
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ning on the date of the enactment of this Act, make the one-
time prospective adjustment to long-term care hospital pro-
spective payment rates provided for in section 412.523(d)(3) of
title 42, Code of Federal Regulations, or any similar provision.
(d) MORATORIUM ON THE ESTABLISHMENT OF LONG-TERM CARE
HospPITALS, LONG-TERM CARE SATELLITE FACILITIES AND ON THE
INCREASE OF LONG-TERM CARE HOSPITAL BEDS IN EXISTING LONG-
TERM CARE HOSPITALS OR SATELLITE FACILITIES.—

(1) IN GENERAL.—During the 5-year period (and for the pe-
riod beginning on the date of the enactment of paragraph (7)
of this subsection and ending September 30, 2017) beginning
on the date of the enactment of this Act, the Secretary shall
impose a moratorium for purposes of the Medicare program
under title XVIII of the Social Security Act—

(A) subject to paragraph (2), on the establishment and
classification of a long-term care hospital or satellite facil-
ity, other than an existing long-term care hospital or facil-
ity; and

(B) subject to paragraph (3), on an increase of long-term
care hospital beds in existing long-term care hospitals or
satellite facilities.

(2) EXCEPTION FOR CERTAIN LONG-TERM CARE HOSPITALS.—
The moratorium under paragraph (1)(A) shall not apply to a
long-term care hospital that as of the date of the enactment of
this Act—

(A) began its qualifying period for payment as a long-
term care hospital under section 412.23(e) of title 42, Code
of Federal Regulations, on or before the date of the enact-
ment of this Act;

(B) has a binding written agreement with an outside,
unrelated party for the actual construction, renovation,
lease, or demolition for a long-term care hospital, and has
expended, before the date of the enactment of this Act, at
least 10 percent of the estimated cost of the project (or, if
less, $2,500,000); or

(C) has obtained an approved certificate of need in a
State where one is required on or before the date of the en-
actment of this Act.

(3) EXCEPTION FOR BED INCREASES DURING MORATORIUM.—

(A) IN GENERAL.—Subject to subparagraph (B), the mor-
atorium under paragraph (1)(B) shall not apply to an in-
crease in beds in an existing hospital or satellite facility if
the hospital or facility obtained a certificate of need for an
increase in beds that is in a State for which such certifi-
cate of need is required and that was issued on or after
April 1, 2005, and before December 29, 2007, or if the hos-
pital or facility—

(i) is located in a State where there is only one other
long-term care hospital; and

(i1) requests an increase in beds following the clo-
sure or the decrease in the number of beds of another
long-term care hospital in the State.

(B) NO EFFECT ON CERTAIN LIMITATION.—The exception
under subparagraph (A) shall not effect the limitation on
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increasing beds under sections 412.22(h)(3) and 412.22(f)
of title 42, Code of Federal Regulations.

(4) EXISTING HOSPITAL OR SATELLITE FACILITY DEFINED.—For
purposes of this subsection, the term “existing” means, with re-
spect to a hospital or satellite facility, a hospital or satellite fa-
cility that received payment under the provisions of subpart O
of part 412 of title 42, Code of Federal Regulations, as of the
date of the enactment of this Act.

(5) JupiciAL REVIEW.—There shall be no administrative or
judicial review under section 1869 of the Social Security Act
(42 U.S.C. 1395ff), section 1878 of such Act (42 U.S.C. 139500),
or otherwise, of the application of this subsection by the Sec-
retary.

(6) LIMITATION ON APPLICATION OF EXCEPTIONS.—Paragraphs
(2) and (3) shall not apply during the period beginning on the
date of the enactment of paragraph (7) of this subsection and
ending September 30, 2017.

(7) ADDITIONAL EXCEPTION FOR CERTAIN LONG-TERM CARE
HOSPITALS.—The moratorium under paragraph (1)(A) shall not
apply to a long-term care hospital that—

(A) began its qualifying period for payment as a long-
term care hospital under section 412.23(e) of title 42, Code
of Federal Regulations, on or before the date of enactment
of this paragraph;

(B) has a binding written agreement as of the date of the
enactment of this paragraph with an outside, unrelated
party for the actual construction, renovation, lease, or
demolition for a long-term care hospital, and has ex-
pended, before such date of enactment, at least 10 percent
of the estimated cost of the project (or, if less, $2,500,000);
or

(C) has obtained an approved certificate of need in a
State where one is required on or before such date of en-
actment.

(e) LONG-TERM CARE HOSPITAL PAYMENT UPDATE.—

(1) (Omitted amendatory text)

(2) DELAYED EFFECTIVE DATE.—Subsection (m)(2) of section
1886 of the Social Security Act, as added by paragraph (1),
shall not apply to discharges occurring on or after July 1, 2007,
and before April 1, 2008.

(f) EXPANDED REVIEW OF MEDICAL NECESSITY.—

(1) IN GENERAL.—The Secretary of Health and Human Serv-
ices shall provide, under contracts with one or more appro-
priate fiscal intermediaries or medicare administrative contrac-
tors under section 1874A(a)(4)(G) of the Social Security Act (42
U.S.C. 1395kk-1(a)(4)(G)), for reviews of the medical necessity
of admissions to long-term care hospitals (described in section
1886(d)(1)(B)(iv) of such Act) and continued stay at such hos-
pitals, of individuals entitled to, or enrolled for, benefits under
part A of title XVIII of such Act consistent with this sub-
section. Such reviews shall be made for discharges occurring on
or after October 1, 2007.

(2) REVIEW METHODOLOGY.—The medical necessity reviews
under paragraph (1) shall be conducted on an annual basis in
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accordance with rules specified by the Secretary. Such reviews
shall—

(A) provide for a statistically valid and representative
sample of admissions of such individuals sufficient to pro-
vide results at a 95 percent confidence interval; and

(B) guarantee that at least 75 percent of overpayments
received by long-term care hospitals for medically unneces-
sary admissions and continued stays of individuals in long-
term care hospitals will be identified and recovered and
that related days of care will not be counted toward the
length of stay requirement contained in section
1886(d)(1)(B)(iv) of the Social Security Act (42 U.S.C.
1395ww(d)(1)(B)(iv)).

(3) CONTINUATION OF REVIEWS.—Under contracts under this
subsection, the Secretary shall establish an error rate with re-
spect to such reviews that could require further review of the
medical necessity of admissions and continued stay in the hos-
pital involved and other actions as determined by the Sec-
retary.

(4) TERMINATION OF REQUIRED REVIEWS.—

(A) IN GENERAL.—Subject to subparagraph (B), the pre-
vious provisions of this subsection shall cease to apply for
discharges occurring on or after October 1, 2010.

(B) CONTINUATION.—As of the date specified in subpara-
graph (A), the Secretary shall determine whether to con-
tinue to guarantee, through continued medical review and
sampling under this paragraph, recovery of at least 75 per-
cent of overpayments received by long-term care hospitals
due to medically unnecessary admissions and continued
stays.

(5) FUNDING.—The costs to fiscal intermediaries or medicare
administrative contractors conducting the medical necessity re-
views under paragraph (1) shall be funded from the aggregate
overpayments recouped by the Secretary of Health and Human
Services from long-term care hospitals due to medically unnec-
essary admissions and continued stays. The Secretary may use
an amount not in excess of 40 percent of the overpayments re-
couped under this paragraph to compensate the fiscal inter-
mediaries or Medicare administrative contractors for the costs
of services performed.

(g) IMPLEMENTATION.—For purposes of carrying out the provi-

sions of, and amendments made by, this title, in addition to any
amounts otherwise provided in this title, there are appropriated to
the Centers for Medicare & Medicaid Services Program Manage-
ment Account, out of any money in the Treasury not otherwise ap-
propriated, $35,000,000 for the period of fiscal years 2008 and
20009.

PATHWAY FOR SGR REFORM ACT OF 2013

* * *k & * * *k
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DIVISION B—MEDICARE AND OTHER
HEALTH PROVISIONS

* * *k & * * *k

TITLE II—OTHER HEALTH PROVISIONS

* * *k & * * *k

SEC. 1206. PAYMENT FOR INPATIENT SERVICES IN LONG-TERM CARE
HOSPITALS (LTCHS).
(a) ESTABLISHMENT OF CRITERIA FOR APPLICATION OF SITE NEU-
TRAL PAYMENT.—

(1) IN GENERAL.—Section 1886(m) of the Social Security Act
(42 U.S.C. 1395ww(m)) is amended by adding at the end the
following:

“(6) APPLICATION OF SITE NEUTRAL IPPS PAYMENT RATE IN
CERTAIN CASES.—

“(A) GENERAL APPLICATION OF SITE NEUTRAL IPPS PAY-
MENT AMOUNT FOR DISCHARGES FAILING TO MEET APPLICA-
BLE CRITERIA.—

“(1) IN GENERAL.—For a discharge in cost reporting
periods beginning on or after October 1, 2015, except
as provided in clause (ii) and subparagraph (C), pay-
ment under this title to a long-term care hospital for
inpatient hospital services shall be made at the appli-
cable site neutral payment rate (as defined in sub-
paragraph (B)).

“(ii) EXCEPTION FOR CERTAIN DISCHARGES MEETING
CRITERIA.—Clause (i) shall not apply (and payment
shall be made to a long-term care hospital without re-
gard to this paragraph) for a discharge if—

“(I) the discharge meets the ICU criterion under
clause (iii) or the ventilator criterion under clause
(iv); and

“(IT) the discharge does not have a principal di-
agnosis relating to a psychiatric diagnosis or to re-
habilitation.

“(iii) INTENSIVE CARE UNIT (ICU) CRITERION.—

“(I) IN GENERAL.—The criterion specified in this
clause (in this paragraph referred to as the ‘ICU
criterion’), for a discharge from a long-term care
hospital, is that the stay in the long-term care
hospital ending with such discharge was imme-
diately preceded by a discharge from a stay in a
subsection (d) hospital that included at least 3
days in an intensive care unit (ICU), as deter-
mined by the Secretary.

“(II) DETERMINING ICU DAYS.—In determining
intensive care unit days under subclause (I), the
Secretary shall use data from revenue center
codes 020x or 021x (or such successor codes as the
Secretary may establish).
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“(iv) VENTILATOR CRITERION.—The criterion specified
in this clause (in this paragraph referred to as the
‘ventilator criterion’), for a discharge from a long-term
care hospital, is that—

“(I) the stay in the long-term care hospital end-
ing with such discharge was immediately preceded
by a discharge from a stay in a subsection (d) hos-
pital; and

“(IT) the individual discharged was assigned to a
Medicare-Severity-Long-Term-Care-Diagnosis-Re-
lated-Group (MS-LTC-DRG) based on the receipt
of ventilator services of at least 96 hours.

“(B) APPLICABLE SITE NEUTRAL PAYMENT RATE DE-
FINED.—

“(1) IN GENERAL.—In this paragraph, the term ‘appli-
cable site neutral payment rate’ means—

“I for discharges in cost reporting periods be-
ginning during fiscal year 2016 or fiscal year
2017, the blended payment rate specified in clause
(iii); and

“(IT) for discharges in cost reporting periods be-
ginning during fiscal year 2018 or a subsequent
fiscal year, the site neutral payment rate (as de-
fined in clause (ii)).

“(i1) SITE NEUTRAL PAYMENT RATE DEFINED.—In this
paragraph, the term ‘site neutral payment rate’ means
the lower of—

“(I) the IPPS comparable per diem amount de-
termined under paragraph (d)(4) of section
412.529 of title 42, Code of Federal Regulations,
including any applicable outlier payments under
section 412.525 of such title; or

“(IT) 100 percent of the estimated cost for the
services involved.

“(iii) BLENDED PAYMENT RATE.—The blended pay-
ment rate specified in this clause, for a long-term care
hospital for inpatient hospital services for a discharge,
is comprised of—

“(I) half of the site neutral payment rate (as de-
fined in clause (i1)) for the discharge; and

“(II) half of the payment rate that would other-
wise be applicable to such discharge without re-
gard to this paragraph, as determined by the Sec-
retary.

“(C) LIMITING PAYMENT FOR ALL HOSPITAL DISCHARGES
TO SITE NEUTRAL PAYMENT RATE FOR HOSPITALS FAILING TO
MEET APPLICABLE LTCH DISCHARGE THRESHOLDS.—

“(i) NOTICE OF LTCH DISCHARGE PAYMENT PERCENT-
AGE.—For cost reporting periods beginning during or
after fiscal year 2016, the Secretary shall inform each
long-term care hospital of its LTCH discharge pay-
me(rllt percentage (as defined in clause (iv)) for such pe-
riod.

“(ii) LIMITATION.—For cost reporting periods begin-
ning during or after fiscal year 2020, if the Secretary
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determines for a long-term care hospital that its
LTCH discharge payment percentage for the period is
not at least 50 percent—

“I) the Secretary shall inform the hospital of
such fact; and

“(IT) subject to clause (iii), for all discharges in
the hospital in each succeeding cost reporting pe-
riod, the payment amount under this subsection
shall be the payment amount that would apply
under subsection (d) for the discharge if the hos-
pital were a subsection (d) hospital.

“(iii)) PROCESS FOR REINSTATEMENT.—The Secretary
shall establish a process whereby a long-term care
hospital may seek to and have the provisions of sub-
clause (II) of clause (ii) discontinued with respect to
that hospital.

“(iv) LTCH DISCHARGE PAYMENT PERCENTAGE.—In
this subparagraph, the term ‘LTCH discharge pay-
ment percentage’ means, with respect to a long-term
care hospital for a cost reporting period beginning dur-
ing or after fiscal year 2020, the ratio (expressed as a
percentage) of—

“(I) the number of discharges for such hospital
and period for which payment is not made at the
site neutral payment rate, to

“II) the total number of discharges for such
hospital and period.

“(D) INCLUSION OF SUBSECTION (D) PUERTO RICO HOS-
PITALS.—In this paragraph, any reference in this para-
graph to a subsection (d) hospital shall be deemed to in-
clude a reference to a subsection (d) Puerto Rico hospital.”.

(2) MEDPAC STUDY AND REPORT ON IMPACT OF CHANGES.—

(A) STUDY.—The Medicare Payment Advisory Commis-
sion shall examine the effect of applying section 1886(m)(6)
of the Social Security Act, as added by the amendment
made by paragraph (1), on—

(i) the quality of patient care in long-term care hos-
pitals;

(ii) the use of hospice care and post-acute care set-
tings;

(ii1) different types of long-term care hospitals; and

(iv) the growth in Medicare spending for services in
such hospitals.

(B) REPORT.—Not later than June 30, 2019, the Commis-
sion shall submit to Congress a report on such study. The
Commission shall include in such report such rec-
ommendations for changes in the application of such sec-
tion as the Commission deems appropriate as well as the
impact of the application of such section on the need to
continue applying the 25 percent rule described under sec-
tions 412.534 and 412.536 of title 42, Code of Federal Reg-
ulations.

(3) CALCULATION OF LENGTH OF STAY EXCLUDING CASES PAID
ON A SITE NEUTRAL BASIS.—
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(A) IN GENERAL.—For discharges occurring in cost re-
porting periods beginning on or after October 1, 2015, sub-
ject to subparagraph (B), in calculating the length of stay
requirement applicable to a long-term care hospital or sat-
ellite facility under section 1886(d)(1)(B)(iv)(I) of the Social
Security Act (42 U.S.C. 1395ww(d)(1)(B)(iv)(I)) and section
1861(cce)(2) of such Act (42 U.S.C. 1395x(cce)(2)), the Sec-
retary of Health and Human Services shall exclude the fol-
lowing:

(i) SITE NEUTRAL PAYMENT.—Any patient for whom pay-
ment is made at the site neutral payment rate (as defined
in section 1886(m)(6)(B)(ii)) of such Act, as added by para-
graph (1)).

(i1) MEDICARE ADVANTAGE.—Any patient for whom pay-
ment is made under a Medicare Advantage plan under
part C of title XVIII of such Act.

(B) LIMITATION ON CONVERTING SUBSECTION (D) HOS-
PITALS.—Subparagraph (A) shall only apply to a hospital
that is classified as of December 10, 2013, as a long-term
care hospital (as defined in section 1861(cce) of the Social
Security Act, 42 U.S.C. 1395x(ccc)) for purposes of deter-
mining  whether the requirements of section
1886(d)(1)(B)@v)(I) or 1861(ccc)(2) of such Act (42 U.S.C.
1395ww(d)(1)(B)(iv)(I), 1395x(cce)(2)) are met.

(b) EXTENSION OF CERTAIN LTCH PAYMENT RULES AND MORATO-
RIUM ON THE ESTABLISHMENT OF CERTAIN HOSPITALS AND FACILI-
TIES.—

(1) EXTENSION OF CERTAIN PAYMENT RULES.—

(A) PAYMENT FOR HOSPITALS-WITHIN-HOSPITALS.—Para-
graph (2)(C) of section 114(c) of the Medicare, Medicaid,
and SCHIP Extension Act of 2007 (42 U.S.C. 1395ww
note), as amended by sections 3106(a) and 10312(a) of Pub-
lic Law 111-148, is amended by striking “5-year period”
and inserting “9-year period”.

(B) 25 PERCENT PATIENT THRESHOLD PAYMENT
ADJUSTMENT; MAKING THE GRANDFATHERED EX-
EMPTION FOR LONG-TERM CARE HOSPITALS PER-
MANENT.—Section 114(c)(1) of the Medicare, Medicaid,
and SCHIP Extension Act of 2007 (42 U.S.C. 1395ww
note), as amended by sections 3106(a) and 10312(a) of Pub-
lic Law 111-148, is amended—

(i) in the matter preceding subparagraph (A), by
striking “for a 5-year period”; and

(ii) in subparagraph (A), by inserting “for a 9-year
period,” before “section 412.536”.

(C) REPORT ASSESSING CONTINUED SUSPENSION OF 25
PERCENT RULE.—Not later than 1 year before the end of
the 9-year period referred to in section 114(c)(1) of the
Medicare, Medicaid, and SCHIP Extension Act of 2007 (42
U.S.C. 1395ww note), as amended by subparagraph (B),
the Secretary of Health and Human Services shall submit
to Congress a report on the need for any further exten-
sions (or modifications of the extensions) of the 25 percent
rule described in sections 412.534 and 412.536 of title 42,
Code of Federal Regulations, particularly taking into ac-
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count the application of section 1886(m)(6) of the Social Se-
curity Act, as added by subsection (a)(1).

(2) EXTENSION OF MORATORIUM ON ESTABLISHMENT OF AND
INCREASE IN BEDS FOR LTCHS.—Section 114(d) of the Medicare,
Medicaid, and SCHIP Extension Act of 2007 (42 U.S.C.
1395ww note), as amended by sections 3106(b) and 10312(b) of
Public Law 111-148, is amended—

(A) in paragraph (1), in the matter preceding subpara-
graph (A), by inserting after “5-year period” the following:
“(and for the period beginning January 1, 2015, and end-
ing September 30, 2017)”; and

(B) by adding at the end the following new paragraph:

“(6) LIMITATION ON APPLICATION OF EXCEPTIONS.—Para-
graphs (2) and (3) shall not apply during the period beginning
January 1, 2015, and ending September 30, 2017.”.

(c) ADDITIONAL QUALITY MEASURE.—Section 1886(m)(5)(D) of the
Social Security Act (42 U.S.C. 1395ww(m)(5)(D)) is amended by
adding at the end the following new clause:

“(iv) ADDITIONAL QUALITY MEASURES.—Not later
than October 1, 2015, the Secretary shall establish a
functional status quality measure for change in mobil-
ity among inpatients requiring ventilator support.”.

(d) REVIEW OF TREATMENT OF CERTAIN LTCHS.—

(1) EVALUATION.—As part of the annual rulemaking for fiscal
year 2015 or fiscal year 2016 to carry out the payment rates
under subsection (d) of section 1886 of the Social Security Act
(42 U.S.C. 1395ww), the Secretary shall evaluate both the pay-
ment rates and regulations governing hospitals which are clas-
sified under subclause (II) of subsection (d)(1)(B)(iv) of such
section.

(2) ADJUSTMENT AUTHORITY.—Based upon such evaluation,
the Secretary may adjust payment rates under subsection
(b)(3) of section 1886 of the Social Security Act (42 U.S.C.
1395ww) for a hospital so classified (such as payment based
upon the TEFRA-payment model) and may adjust the regula-
tions governing such hospitals, including applying the regula-
tions governing hospitals which are classified under clause (I)
of subsection (d)(1)(B) of such section.

* * * * * * *

SOCIAL SECURITY ACT

* * & * * * &

TITLE XVIII—HEALTH INSURANCE FOR THE AGED AND
DISABLED

* * *k & * * *k

PART E—MISCELLANEOUS PROVISIONS

* * k & * * *k
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AGREEMENTS WITH PROVIDERS OF SERVICES; ENROLLMENT
PROCESSES

SEC. 1866. (a)(1) Any provider of services (except a fund des-
ignated for purposes of section 1814(g) and section 1835(e)) shall be
qualified to participate under this title and shall be eligible for pay-
ments under this title if it files with the Secretary an agreement—

(A)({) not to charge, except as provided in paragraph (2), any
individual or any other person for items or services for which
such individual is entitled to have payment made under this
title (or for which he would be so entitled if such provider of
services had complied with the procedural and other require-
ments under or pursuant to this title or for which such pro-
vider is paid pursuant to the provisions of section 1814(e)), and
(i1) not to impose any charge that is prohibited under section
1902(n)(3),

(B) not to charge any individual or any other person for
items or services for which such individual is not entitled to
have payment made under this title because payment for ex-
penses incurred for such items or services may not be made by
reason of the provisions of paragraph (1) or (9) of section
1862(a), but only if (i) such individual was without fault in in-
curring such expenses and (ii) the Secretary’s determination
that such payment may not be made for such items and serv-
ices was made after the third year following the year in which
notice of such payment was sent to such individual; except that
the Secretary may reduce such three-year period to not less
than one year if he finds such reduction is consistent with the
objectives of this title,

(C) to make adequate provision for return (or other disposi-
tion, in accordance with regulations) of any moneys incorrectly
collected from such individual or other person,

(D) to promptly notify the Secretary of its employment of an
individual who, at any time during the year preceding such
employment, was employed in a managerial, accounting, audit-
ing, or similar capacity (as determined by the Secretary by reg-
ulation) by an agency or organization which serves as a fiscal
intermediary or carrier (for purposes of part A or part B, or
both, of this title) with respect to the provider,

(E) to release data with respect to patients of such provider
upon request to an organization having a contract with the
Secretary under part B of title XI as may be necessary (i) to
allow such organization to carry out its functions under such
contract, or (ii) to allow such organization to carry out similar
review functions under any contract the organization may have
with a private or public agency paying for health care in the
same area with respect to patients who authorize release of
such data for such purposes,

(F)(4) in the case of hospitals which provide inpatient hos-
pital services for which payment may be made under sub-
section (b), (c), or (d) of section 1886, to maintain an agreement
with a professional standards review organization (if there is
such an organization in existence in the area in which the hos-
pital is located) or with a quality improvement organization
which has a contract with the Secretary under part B of title
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XI for the area in which the hospital is located, under which
the organization will perform functions under that part with
respect to the review of the validity of diagnostic information
provided by such hospital, the completeness, adequacy, and
quality of care provided, the appropriateness of admissions and
discharges, and the appropriateness of care provided for which
additional payments are sought under section 1886(d)(5), with
respect to inpatient hospital services for which payment may
be made under part A of this title (and for purposes of pay-
ment under this title, the cost of such agreement to the hos-
pital shall be considered a cost incurred by such hospital in
providing inpatient services under part A, and (I) shall be paid
directly by the Secretary to such organization on behalf of such
hospital in accordance with a rate per review established by
the Secretary, (II) shall be transferred from the Federal Hos-
pital Insurance Trust Fund, without regard to amounts appro-
priated in advance in appropriation Acts, in the same manner
as transfers are made for payment for services provided di-
rectly to beneficiaries, and (III) shall not be less in the aggre-
gate for a fiscal year than the aggregate amount expended in
fiscal year 1988 for direct and administrative costs (adjusted
for inflation and for any direct or administrative costs incurred
as a result of review functions added with respect to a subse-
quent fiscal year) of such reviews),

(i1) in the case of hospitals, critical access hospitals, skilled
nursing facilities, and home health agencies, to maintain an
agreement with a quality improvement organization (which
has a contract with the Secretary under part B of title XI for
the area in which the hospital, facility, or agency is located) to
perform the functions described in paragraph (3)(A),

(G) in the case of hospitals which provide inpatient hospital
services for which payment may be made under subsection (b)
or (d) of section 1886, not to charge any individual or any other
person for inpatient hospital services for which such individual
would be entitled to have payment made under part A but for
a denial or reduction of payments under section 1886(f)(2),

(H)1) in the case of hospitals which provide services for
which payment may be made under this title and in the case
of critical access hospitals which provide critical access hospital
services, to have all items and services (other than physicians’
services as defined in regulations for purposes of section
1862(a)(14), and other than services described by section
1861(s)(2)(K), certified nurse-midwife services, qualified psy-
chologist services, and services of a certified registered nurse
anesthetist) (I) that are furnished to an individual who is a pa-
tient of the hospital, and (II) for which the individual is enti-
tled to have payment made under this title, furnished by the
hospital or otherwise under arrangements (as defined in sec-
tion 1861(w)(1)) made by the hospital,

(i1) in the case of skilled nursing facilities which provide cov-
ered skilled nursing facility services—

(I) that are furnished to an individual who is a resident
of the skilled nursing facility during a period in which the
resident is provided covered post-hospital extended care
services (or, for services described in section 1861(s)(2)(D),
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that are furnished to such an individual without regard to
such period), and

(IT) for which the individual is entitled to have payment
made under this title,

to have items and services (other than services described in
section 1888(e)(2)(A)(ii)) furnished by the skilled nursing facil-
ity or otherwise under arrangements (as defined in section
1861(w)(1)) made by the skilled nursing facility,

(I) in the case of a hospital or critical access hospital—

(i) to adopt and enforce a policy to ensure compliance
with the requirements of section 1867 and to meet the re-
quirements of such section,

(i1) to maintain medical and other records related to in-
dividuals transferred to or from the hospital for a period
of five years from the date of the transfer, and

(iii) to maintain a list of physicians who are on call for
duty after the initial examination to provide treatment
necessary to stabilize an individual with an emergency
medical condition,

(J) in the case of hospitals which provide inpatient hospital
services for which payment may be made under this title, to
be a participating provider of medical care under any health
plan contracted for under section 1079 or 1086 of title 10, or
under section 613 of title 38, United States Code, in accordance
with admission practices, payment methodology, and amounts
as prescribed under joint regulations issued by the Secretary
and by the Secretaries of Defense and Transportation, in im-
plementation of sections 1079 and 1086 of title 10, United
States Code,

(K) not to charge any individual or any other person for
items or services for which payment under this title is denied
under section 1154(a)(2) by reason of a determination under
section 1154(a)(1)(B),

(L) in the case of hospitals which provide inpatient hospital
services for which payment may be made under this title, to
be a participating provider of medical care under section 603
of title 38, United States Code, in accordance with such admis-
sion practices, and such payment methodology and amounts, as
are prescribed under joint regulations issued by the Secretary
and by the Secretary of Veterans Affairs in implementation of
such section,

(M) in the case of hospitals, to provide to each individual
who is entitled to benefits under part A (or to a person acting
on the individual’s behalf), at or about the time of the individ-
ual’s admission as an inpatient to the hospital, a written state-
ment (containing such language as the Secretary prescribes
consistent with this paragraph) which explains—

(1) the individual’s rights to benefits for inpatient hos-
pital services and for post-hospital services under this
title,

(i) the circumstances under which such an individual
will and will not be liable for charges for continued stay
in the hospital,
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(iii) the individual’s right to appeal denials of benefits
for continued inpatient hospital services, including the
practical steps to initiate such an appeal, and

(iv) the individual’s liability for payment for services if
such a denial of benefits is upheld on appeal,—and which
provides such additional information as the Secretary may
specify,

(N) in the case of hospitals and critical access hospitals—

(i) to make available to its patients the directory or di-
rectories of participating physicians (published under sec-
tion 1842(h)(4)) for the area served by the hospital or crit-
ical access hospital,

(i1) if hospital personnel (including staff of any emer-
gency or outpatient department) refer a patient to a non-
participating physician for further medical care on an out-
patient basis, the personnel must inform the patient that
the physician is a nonparticipating physician and, when-
ever practicable, must identify at least one qualified par-
ticipating physician who is listed in such a directory and
from whom the patient may receive the necessary services,

(iii) to post conspicuously in any emergency department
a sign (in a form specified by the Secretary) specifying
rights of individuals under section 1867 with respect to ex-
amination and treatment for emergency medical conditions
and women in labor, and

(iv) to post conspicuously (in a form specified by the Sec-
retary) information indicating whether or not the hospital
participates in the medicaid program under a State plan
approved under title XIX,

(O) to accept as payment in full for services that are covered
under this title and are furnished to any individual enrolled
with a Medicare+Choice organization under part C, with a
PACE provider under section 1894 or 1934, or with an eligible
organization with a risk-sharing contract under section 1876,
under section 1876()(2)(A) (as in effect before February 1,
1985), under section 402(a) of the Social Security Amendments
of 1967, or under section 222(a) of the Social Security Amend-
ments of 1972, which does not have a contract (or, in the case
of a PACE provider, contract or other agreement) establishing
payment amounts for services furnished to members of the or-
ganization or PACE program eligible individuals enrolled with
the PACE provider, the amounts that would be made as a pay-
ment in full under this title (less any payments under sections
1886(d)(11) and 1886(h)(3)(D)) if the individuals were not so
enrolled,

(P) in the case of home health agencies which provide home
health services to individuals entitled to benefits under this
title who require catheters, catheter supplies, ostomy bags, and
supplies related to ostomy car (described in section
1861(m)(5)), to offer to furnish such supplies to such an indi-
vidual as part of their furnishing of home health services,

(Q) in the case of hospitals, skilled nursing facilities, home
health agencies, and hospice programs, to comply with the re-
quirement of subsection (f) (relating to maintaining written
policies and procedures respecting advance directives),
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(R) to contract only with a health care clearinghouse (as de-
fined in section 1171) that meets each standard and implemen-
tation specification adopted or established under part C of title
XI on or after the date on which the health care clearinghouse
is required to comply with the standard or specification,

(S) in the case of a hospital that has a financial interest (as
specified by the Secretary in regulations) in an entity to which
individuals are referred as described in  section
1861(ee)(2)(H)(ii), or in which such an entity has such a finan-
cial interest, or in which another entity has such a financial
interest (directly or indirectly) with such hospital and such an
entity, to maintain and disclose to the Secretary (in a form and
manner specified by the Secretary) information on—

(1) the nature of such financial interest,

(i1) the number of individuals who were discharged from
the hospital and who were identified as requiring home
health services, and

(iii) the percentage of such individuals who received such
services from such provider (or another such provider),

(T) in the case of hospitals and critical access hospitals, to
furnish to the Secretary such data as the Secretary determines
appropriate pursuant to subparagraph (E) of section
1886(d)(12) to carry out such section,

(U) in the case of hospitals which furnish inpatient hospital
services for which payment may be made under this title, to
be a participating provider of medical care both—

(i) under the contract health services program funded by
the Indian Health Service and operated by the Indian
Health Service, an Indian tribe, or tribal organization (as
those terms are defined in section 4 of the Indian Health
Care Improvement Act), with respect to items and services
that are covered under such program and furnished to an
individual eligible for such items and services under such
program; and

(i1) under any program funded by the Indian Health
Service and operated by an urban Indian organization
with respect to the purchase of items and services for an
eligible urban Indian (as those terms are defined in such
section 4),

in accordance with regulations promulgated by the Secretary
regarding admission practices, payment methodology, and
rates of payment (including the acceptance of no more than
such payment rate as payment in full for such items and serv-
ices,

(V) in the case of hospitals that are not otherwise subject to
the Occupational Safety and Health Act of 1970 (or a State oc-
cupational safety and health plan that is approved under 18(b)
of such Act), to comply with the Bloodborne Pathogens stand-
ard under section 1910.1030 of title 29 of the Code of Federal
Regulations (or as subsequently redesignated),
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(W)€9 in the case of a hospital described in section
1886(d)(1)(B)(v), to report quality data to the Secretary in
accordance with subsection (k),

(X)61 maintain and, upon request of the Secretary, pro-
vide access to documentation relating to written orders or
requests for payment for durable medical equipment, cer-
tifications for home health services, or referrals for other
items or services written or ordered by the provider under
this title, as specified by the Secretary, and

(Y) beginning 12 months after the date of the enactment of
this subparagraph, in the case of a hospital or critical access
hospital, with respect to each individual who receives observa-
tion services as an outpatient at such hospital or critical access
hospital for more than 24 hours, to provide to such individual
not later than 36 hours after the time such individual begins
receiving such services (or, if sooner, upon release)—

(1) such oral explanation of the written notification de-
scribed in clause (ii), and such documentation of the provi-
sion of such explanation, as the Secretary determines to be
appropriate;

(i1) a written notification (as specified by the Secretary
pursuant to rulemaking and containing such language as
th}tla }Slecretary prescribes consistent with this paragraph)
which—

(I) explains the status of the individual as an out-
patient receiving observation services and not as an
inpatient of the hospital or critical access hospital and
the reasons for such status of such individual;

(IT) explains the implications of such status on serv-
ices furnished by the hospital or critical access hos-
pital (including services furnished on an inpatient
basis), such as implications for cost-sharing require-
ments under this title and for subsequent eligibility
for coverage under this title for services furnished by
a skilled nursing facility;

(III) includes such additional information as the Sec-
retary determines appropriate;

(IV) either—

(aa) is signed by such individual or a person act-
ing on such individual’s behalf to acknowledge re-
ceipt of such notification; or

(bb) if such individual or person refuses to pro-
vide the signature described in item (aa), is signed
by the staff member of the hospital or critical ac-
cess hospital who presented the written notifica-
tion and includes the name and title of such staff
member, a certification that the notification was
presented, and the date and time the notification
was presented; and

60 Margin for subparagraph (W) (as added by section 3005(1)(C) of Public Law 111-148) so
in law. Also, the placement of subparagraph (W) reflects the probable intent of Congress. The
amendment insertion instruction provides to insert this subparagraph at the end of paragraph
(1), which includes continuation text at the end following these subparagraphs.

61 Margin for subparagraph (X) (as added as a subparagraph (W) by section 6406(b)(3) of Pub-
lic Law 111-148 and redesignated by section 2(3)(A) of Public Law 114-42) so in law.
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(V) is written and formatted using plain language
and is made available in appropriate languages as de-
termined by the Secretary.

In the case of a hospital which has an agreement in effect with an
organization described in subparagraph (F), which organization’s
contract with the Secretary under part B of title XI is terminated
on or after October 1, 1984, the hospital shall not be determined
to be out of compliance with the requirement of such subparagraph
during the six month period beginning on the date of the termi-
nation of that contract.

(2)(A) A provider of services may charge such individual or other
person (i) the amount of any deduction or coinsurance amount im-
posed pursuant to section 1813(a)(1), (a)(3), or (a)4), section
1833(b), or section 1861(y)(3) with respect to such items and serv-
ices (not in excess of the amount customarily charged for such
items and services by such provider), and (ii) an amount equal to
20 per centum of the reasonable charges for such items and serv-
ices (not in excess of 20 per centum of the amount customarily
charged for such items and services by such provider) for which
payment is made under part B or which are durable medical equip-
ment furnished as home health services (but in the case of items
and services furnished to individuals with end-stage renal disease,
an amount equal to 20 percent of the estimated amounts for such
items and services calculated on the basis established by the Sec-
retary). In the case of items and services described in section
1833(c), clause (ii) of the preceding sentence shall be applied by
substituting for 20 percent the proportion which is appropriate
under such section. A provider of services may not impose a charge
under clause (ii) of the first sentence of this subparagraph with re-
spect to items and services described in section 1861(s)(10)(A) and
with respect to clinical diagnostic laboratory tests for which pay-
ment is made under part B. Notwithstanding the first sentence of
this subparagraph, a home health agency may charge such an indi-
vidual or person, with respect to covered items subject to payment
under section 1834(a), the amount of any deduction imposed under
section 1833(b) and 20 percent of the payment basis described in
section 1834(a)(1)(B). In the case of items and services for which
payment is made under part B under the prospective payment sys-
tem established under section 1833(t), clause (ii) of the first sen-
tence shall be applied by substituting for 20 percent of the reason-
able charge, the applicable copayment amount established under
section 1833(t)(5). In the case of services described in section
1833(a)(8) or section 1833(a)(9) for which payment is made under
part B under section 1834(k), clause (ii) of the first sentence shall
be applied by substituting for 20 percent of the reasonable charge
for such services 20 percent of the lesser of the actual charge or
the applicable fee schedule amount (as defined in such section) for
such services.

(B) Where a provider of services has furnished, at the request of
such individual, items or services which are in excess of or more
expensive than the items or services with respect to which payment
may be made under this title, such provider of services may also
charge such individual or other person for such more expensive
items or services to the extent that the amount customarily
charged by it for the items or services furnished at such request
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exceeds the amount customarily charged by it for the items or serv-
ices with respect to which payment may be made under this title.

(C) A provider of services may in accordance with its customary
practice also appropriately charge any such individual for any
whole blood (or equivalent quantities of packed red blood cells, as
defined under regulations) furnished him with respect to which a
deductible is imposed under section 1813(a)(2), except that (i) any
excess of such charge over the cost to such provider for the blood
(or equivalent quantities of packed red blood cells, as so defined)
shall be deducted from any payment to such provider under this
title, (ii) no such charge may be imposed for the cost of administra-
tion of such blood (or equivalent quantities of packed red blood
cells, as so defined), and (iii) such charge may not be made to the
extent such blood (or equivalent quantities of packed red blood
cells, as so defined) has been replaced on behalf of such individual
or arrangements have been made for its replacement on his behalf.
For purposes of subparagraph (C), whole blood (or equivalent quan-
tities of packed red blood cells, as so defined) furnished an indi-
vidual shall be deemed replaced when the provider of services is
given one pint of blood for each pint of blood (or equivalent quan-
tities of packed red blood cells, as so defined) furnished such indi-
vidual with respect to which a deduction is imposed under section
1813(a)(2).

(D) Where a provider of services customarily furnishes items or
services which are in excess of or more expensive than the items
or services with respect to which payment may be made under this
title, such provider, notwithstanding the preceding provisions of
this paragraph, may not, under the authority of section
1866(a)(2)(B)(i), charge any individual or other person any amount
for such items or services in excess of the amount of the payment
which may otherwise be made for such items or services under this
title if the admitting physician has a direct or indirect financial in-
terest in such provider.

(3)(A) Under the agreement required under paragraph (1)(F)(i),
the quality improvement organization must perform functions
(other than those covered under an agreement under paragraph
()(F)1)) under the third sentence of section 1154(a)(4)(A) and
under section 1154(a)(14) with respect to services, furnished by the
hospital, critical access hospital, facility, or agency involved, for
which payment may be made under this title.

(B) For purposes of payment under this title, the cost of such an
agreement to the hospital, critical access hospital, facility, or agen-
cy shall be considered a cost incurred by such hospital, critical ac-
cess hospital, facility, or agency in providing covered services under
this title and shall be paid directly by the Secretary to the quality
improvement organization on behalf of such hospital, critical access
hospital, facility, or agency in accordance with a schedule estab-
lished by the Secretary.

(C) Such payments—

(i) shall be transferred in appropriate proportions from the
Federal Hospital Insurance Trust Fund and from the Federal
Supplementary Medical Insurance Trust Fund, without regard
to amounts appropriated in advance in appropriation Acts, in
the same manner as transfers are made for payment for serv-
ices provided directly to beneficiaries, and
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(i1) shall not be less in the aggregate for a fiscal year—

(I) in the case of hospitals, than the amount specified in
paragraph (1)(F)G)(IIT), and

(IT) in the case of facilities, critical access hospitals, and
agencies, than the amounts the Secretary determines to be
sufficient to cover the costs of such organizations’ con-
ducting the activities described in subparagraph (A) with
respect to such facilities, critical access hospitals, or agen-
cies under part B of title XI.

(b)(1) A provider of services may terminate an agreement with
the Secretary under this section at such time and upon such notice
to the Secretary and the public as may be provided in regulations,
except that notice of more than six months shall not be required.

(2) The Secretary may refuse to enter into an agreement under
this section or, upon such reasonable notice to the provider and the
public as may be specified in regulations, may refuse to renew or
may terminate such an agreement after the Secretary—

(A) has determined that the provider fails to comply substan-
tially with the provisions of the agreement, with the provisions
of this title and regulations thereunder, or with a corrective ac-
tion required under section 1886(f)(2)(B),

(B) has determined that the provider fails substantially to
meet the applicable provisions of section 1861,

(C) has excluded the provider from participation in a pro-
gram under this title pursuant to section 1128 or section
1128A, or

(D) has ascertained that the provider has been convicted of
a felony under Federal or State law for an offense which the
Secretary determines is detrimental to the best interests of the
program or program beneficiaries.

(3) A termination of an agreement or a refusal to renew an
agreement under this subsection shall become effective on the same
date and in the same manner as an exclusion from participation
under the programs under this title becomes effective under section
1128(c).

(4)(A) A hospital that fails to comply with the requirement of
subsection (a)(1)(V) (relating to the Bloodborne Pathogens stand-
ard) is subject to a civil money penalty in an amount described in
subparagraph (B), but is not subject to termination of an agree-
ment under this section.

(B) The amount referred to in subparagraph (A) is an amount
that is similar to the amount of civil penalties that may be imposed
under section 17 of the Occupational Safety and Health Act of 1970
for a violation of the Bloodborne Pathogens standard referred to in
subsection (a)(1)(U) by a hospital that is subject to the provisions
of such Act.

(C) A civil money penalty under this paragraph shall be imposed
and collected in the same manner as civil money penalties under
subsection (a) of section 1128A are imposed and collected under
that section.

(c)(1) Where the Secretary has terminated or has refused to
renew an agreement under this title with a provider of services,
such provider may not file another agreement under this title un-
less the Secretary finds that the reason for the termination or non-
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renewal has been removed and that there is reasonable assurance
that it will not recur.

(2) Where the Secretary has terminated or has refused to renew
an agreement under this title with a provider of services, the Sec-
retary shall promptly notify each State agency which administers
or supervises the administration of a State plan approved under
title XIX of such termination or nonrenewal.

(d) If the Secretary finds that there is a substantial failure to
make timely review in accordance with section 1861(k) of long-stay
cases in a hospital, he may, in lieu of terminating his agreement
with such hospital, decide that, with respect to any individual ad-
mitted to such hospital after a subsequent date specified by him,
no payment shall be made under this title for inpatient hospital
services (including inpatient psychiatric hospital services) after the
20th day of a continuous period of such services. Such decision may
be made effective only after such notice to the hospital and to the
public, as may be prescribed by regulations, and its effectiveness
shall terminate when the Secretary finds that the reason therefor
has been removed and that there is reasonable assurance that it
will not recur. The Secretary shall not make any such decision ex-
cept after reasonable notice and opportunity for hearing to the in-
stitution or agency affected thereby.

(e) For purposes of this section, the term “provider of services”
shall include—

(1) a clinic, rehabilitation agency, or public health agency if,
in the case of a clinic or rehabilitation agency, such clinic or
agency meets the requirements of section 1861(p)(4)(A) (or
meets the requirements of such section through the operation
of subsection (g) or (11)(2) of section 1861), or if, in the case of
a public health agency, such agency meets the requirements of
section 1861(p)(4)(B) (or meets the requirements of such sec-
tion through the operation of subsection (g) or (11)(2) of section
1861), but only with respect to the furnishing of outpatient
physical therapy services (as therein defined), (through the op-
eration of section 1861(g)) with respect to the furnishing of out-
patient occupational therapy services, or (through the oper-
ation of section 1861(11)(2)) with respect to the furnishing of
outpatient speech-language pathology; and

(2) a community mental health center (as defined in section
1861(ff)(3)(B)), but only with respect to the furnishing of par-
tial hospitalization services (as described in section 1861(ff)(1)).

(f)(1) For purposes of subsection (a)1)Q) and sections
1819(c)(2)(E), 1833(s), 1855(i), 1876(c)(8), and 1891(a)(6), the re-
quirement of this subsection is that a provider of services,
Medicare+Choice organization, or prepaid or eligible organization
(as the case may be) maintain written policies and procedures with
respect to all adult individuals receiving medical care by or through
the provider or organization—

(A) to provide written information to each such individual
concerning—

(i) an individual’s rights under State law (whether statu-
tory or as recognized by the courts of the State) to make
decisions concerning such medical care, including the right
to accept or refuse medical or surgical treatment and the
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right to formulate advance directives (as defined in para-
graph (3)), and

(i1) the written policies of the provider or organization
respecting the implementation of such rights;

(B) to document in a prominent part of the individual’s cur-
rent medical record whether or not the individual has executed
an advance directive;

(C) not to condition the provision of care or otherwise dis-
criminate against an individual based on whether or not the
individual has executed an advance directive;

(D) to ensure compliance with requirements of State law
(whether statutory or as recognized by the courts of the State)
respecting advance directives at facilities of the provider or or-
ganization; and

(E) to provide (individually or with others) for education for
staff and the community on issues concerning advance direc-
tives.

Subparagraph (C) shall not be construed as requiring the provision
of care which conflicts with an advance directive.

(2) The written information described in paragraph (1)(A) shall
be provided to an adult individual—

(A) in the case of a hospital, at the time of the individual’s
admission as an inpatient,

(B) in the case of a skilled nursing facility, at the time of the
individual’s admission as a resident,

(C) in the case of a home health agency, in advance of the
individual coming under the care of the agency,

(D) in the case of a hospice program, at the time of initial
receipt of hospice care by the individual from the program, and

(E) in the case of an eligible organization (as defined in sec-
tion 1876(b)) or an organization provided payments under sec-
tion 1833(a)(1)(A) or a Medicare+Choice organization, at the
time of enrollment of the individual with the organization.

(3) In this subsection, the term “advance directive” means a writ-
ten instruction, such as a living will or durable power of attorney
for health care, recognized under State law (whether statutory or
as recognized by the courts of the State) and relating to the provi-
sion of such care when the individual is incapacitated.

(4) For construction relating to this subsection, see section 7 of
the Assisted Suicide Funding Restriction Act of 1997 (relating to
clarification respecting assisted suicide, euthanasia, and mercy kill-
ing).

(g) Except as permitted under subsection (a)(2), any person who
knowingly and willfully presents, or causes to be presented, a bill
or request for payment inconsistent with an arrangement under
subsection (a)(1)(H) or in violation of the requirement for such an
arrangement, is subject to a civil money penalty of not to exceed
$2,000. The provisions of section 1128A (other than subsections (a)
and (b)) shall apply to a civil money penalty under the previous
sentence in the same manner as such provisions apply to a penalty
or proceeding under section 1128A(a).

(h)(1)(A) Except as provided in paragraph (2), an institution or
agency dissatisfied with a determination by the Secretary that it
is not a provider of services or with a determination described in
subsection (b)(2) shall be entitled to a hearing thereon by the Sec-
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retary (after reasonable notice) to the same extent as is provided
in section 205(b), and to judicial review of the Secretary’s final de-
cision after such hearing as is provided in section 205(g), except
that, in so applying such sections and in applying section 205(1)
thereto, any reference therein to the Commissioner of Social Secu-
rity or the Social Security Administration shall be considered a ref-
erence to the Secretary or the Department of Health and Human
Services, respectively.

(B) An institution or agency described in subparagraph (A) that
has filed for a hearing under subparagraph (A) shall have expe-
dited access to judicial review under this subparagraph in the same
manner as providers of services, suppliers, and individuals entitled
to benefits under part A or enrolled under part B, or both, may ob-
tain expedited access to judicial review under the process estab-
lished under section 1869(b)(2). Nothing in this subparagraph shall
be construed to affect the application of any remedy imposed under
section 1819 during the pendency of an appeal under this subpara-
graph.

(C)(1) The Secretary shall develop and implement a process to ex-
pedite proceedings under this subsection in which—

(I) the remedy of termination of participation has been im-
posed;

(II) a remedy described in clause (i) or (iii) of section
1819(h)(2)(B) has been imposed, but only if such remedy has
been imposed on an immediate basis; or

(ITT) a determination has been made as to a finding of sub-
standard quality of care that results in the loss of approval of
a skilled nursing facility’s nurse aide training program.

(i) Under such process under clause (i), priority shall be provided
in cases of termination described in clause (1)(I).

(ii1) Nothing in this subparagraph shall be construed to affect the
application of any remedy imposed under section 1819 during the
pendency of an appeal under this subparagraph.

(2) An institution or agency is not entitled to separate notice and
opportunity for a hearing under both section 1128 and this section
with respect to a determination or determinations based on the
same underlying facts and issues.

(i)(1) If the Secretary determines that a psychiatric hospital
which has an agreement in effect under this section no longer
meets the requirements for a psychiatric hospital under this title
and further finds that the hospital’s deficiencies—

(A) immediately jeopardize the health and safety of its pa-
tients, the Secretary shall terminate such agreement; or

(B) do not immediately jeopardize the health and safety of its
patients, the Secretary may terminate such agreement, or pro-
vide that no payment will be made under this title with respect
to any individual admitted to such hospital after the effective
date of the finding, or both.

(2) If a psychiatric hospital, found to have deficiencies described
in paragraph (1)(B), has not complied with the requirements of this
title—

(A) within 3 months after the date the hospital is found to
be out of compliance with such requirements, the Secretary
shall provide that no payment will be made under this title
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with respect to any individual admitted to such hospital after
the end of such 3-month period, or

(B) within 6 months after the date the hospital is found to
be out of compliance with such requirements, no payment may
be made under this title with respect to any individual in the
hospital until the Secretary finds that the hospital is in compli-
ance with the requirements of this title.

(j) ENROLLMENT PROCESS FOR PROVIDERS OF SERVICES AND SUP-
PLIERS.—

(1) ENROLLMENT PROCESS.—

(A) IN GENERAL.—The Secretary shall establish by regu-
lation a process for the enrollment of providers of services
and suppliers under this title. Such process shall include
screening of providers and suppliers in accordance with
paragraph (2), a provisional period of enhanced oversight
in accordance with paragraph (3), disclosure requirements
in accordance with paragraph (4), the imposition of tem-
porary enrollment moratoria in accordance with paragraph
(5), and the establishment of compliance programs in ac-
cordance with paragraph (6).

(B) DEADLINES.—The Secretary shall establish by regu-
lation procedures under which there are deadlines for ac-
tions on applications for enrollment (and, if applicable, re-
newal of enrollment). The Secretary shall monitor the per-
formance of medicare administrative contractors in meet-
ing the deadlines established under this subparagraph.

(C) CONSULTATION BEFORE CHANGING PROVIDER ENROLL-
MENT FORMS.—The Secretary shall consult with providers
of services and suppliers before making changes in the pro-
vider enrollment forms required of such providers and sup-
pliers to be eligible to submit claims for which payment
may be made under this title.

(2) PROVIDER SCREENING.—

(A) PROCEDURES.—Not later than 180 days after the
date of enactment of this paragraph, the Secretary, in con-
sultation with the Inspector General of the Department of
Health and Human Services, shall establish procedures
under which screening is conducted with respect to pro-
viders of medical or other items or services and suppliers
under the program under this title, the Medicaid program
under title XIX, and the CHIP program under title XXI.

(B) LEVEL OF SCREENING.—The Secretary shall deter-
mine the level of screening conducted under this para-
graph according to the risk of fraud, waste, and abuse, as
determined by the Secretary, with respect to the category
of provider of medical or other items or services or sup-
plier. Such screening—

(i) shall include a licensure check, which may in-
clude such checks across States; and
(il) may, as the Secretary determines appropriate
based on the risk of fraud, waste, and abuse described
in the preceding sentence, include—
(I) a criminal background check;
(II) fingerprinting;
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(ITI) unscheduled and unannounced site visits,
including preenrollment site visits;
(IV) database checks (including such checks
across States); and
(V) such other screening as the Secretary deter-
mines appropriate.
(C) APPLICATION FEES.—

(i) INSTITUTIONAL PROVIDERS.—Except as provided
in clause (ii), the Secretary shall impose a fee on each
institutional provider of medical or other items or
services or supplier (such as a hospital or skilled nurs-
ing facility) with respect to which screening is con-
ducted under this paragraph in an amount equal to—

(I) for 2010, $500; and

(IT) for 2011 and each subsequent year, the
amount determined under this clause for the pre-
ceding year, adjusted by the percentage change in
the consumer price index for all urban consumers
(all items; United States city average) for the 12-
month period ending with June of the previous
year.

(i1) HARDSHIP EXCEPTION; WAIVER FOR CERTAIN MED-
ICAID PROVIDERS.—The Secretary may, on a case-by-
case basis, exempt a provider of medical or other items
or services or supplier from the imposition of an appli-
cation fee under this subparagraph if the Secretary de-
termines that the imposition of the application fee
would result in a hardship. The Secretary may waive
the application fee under this subparagraph for pro-
viders enrolled in a State Medicaid program for whom
the State demonstrates that imposition of the fee
would impede beneficiary access to care.

(iii) USE OF FUNDS.—Amounts collected as a result
of the imposition of a fee under this subparagraph
shall be used by the Secretary for program integrity
efforts, including to cover the costs of conducting
screening under this paragraph and to carry out this
subsection and section 1128J.

(D) APPLICATION AND ENFORCEMENT.—

(i) NEW PROVIDERS OF SERVICES AND SUPPLIERS.—
The screening under this paragraph shall apply, in the
case of a provider of medical or other items or services
or supplier who is not enrolled in the program under
this title, title XIX, or title XXI as of the date of enact-
ment of this paragraph, on or after the date that is 1
year after such date of enactment.

(ii) CURRENT PROVIDERS OF SERVICES AND SUP-
PLIERS.—The screening under this paragraph shall
apply, in the case of a provider of medical or other
items or services or supplier who is enrolled in the
program under this title, title XIX, or title XXI as of
such date of enactment, on or after the date that is 2
years after such date of enactment.

(iii) REVALIDATION OF ENROLLMENT.—Effective be-
ginning on the date that is 180 days after such date
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of enactment, the screening under this paragraph
shall apply with respect to the revalidation of enroll-
ment of a provider of medical or other items or serv-
ices or supplier in the program under this title, title
XIX, or title XXI.

(iv) LIMITATION ON ENROLLMENT AND REVALIDATION
OF ENROLLMENT.—In no case may a provider of med-
ical or other items or services or supplier who has not
been screened under this paragraph be initially en-
rolled or reenrolled in the program under this title,
title XIX, or title XXI on or after the date that is 3
years after such date of enactment.

(E) USE OF INFORMATION FROM THE DEPARTMENT OF
TREASURY CONCERNING TAX DEBTS.—In reviewing the ap-
plication of a provider of services or supplier to enroll or
reenroll under the program under this title, the Secretary
shall take into account the information supplied by the
Secretary of the Treasury pursuant to section 6103(1)(22)
of the Internal Revenue Code of 1986, in determining
whether to deny such application or to apply enhanced
oversight to such provider of services or supplier pursuant
to paragraph (3) if the Secretary determines such provider
of services or supplier owes such a debt.

(F) EXPEDITED RULEMAKING.—The Secretary may pro-
mulgate an interim final rule to carry out this paragraph.

(3) PROVISIONAL PERIOD OF ENHANCED OVERSIGHT FOR NEW
PROVIDERS OF SERVICES AND SUPPLIERS.—

(A) IN GENERAL.—The Secretary shall establish proce-
dures to provide for a provisional period of not less than
30 days and not more than 1 year during which new pro-
viders of medical or other items or services and suppliers,
as the Secretary determines appropriate, including cat-
egories of providers or suppliers, would be subject to en-
hanced oversight, such as prepayment review and payment
caps, under the program under this title, the Medicaid pro-
gram under title XIX. and the CHIP program under title
XXI.

(B) IMPLEMENTATION.—The Secretary may establish by
program instruction or otherwise the procedures under
this paragraph.

(4) 90-DAY PERIOD OF ENHANCED OVERSIGHT FOR INITIAL
CLAIMS OF DME SUPPLIERS.—For periods beginning after Janu-
ary 1, 2011, if the Secretary determines that there is a signifi-
cant risk of fraudulent activity among suppliers of durable
medical equipment, in the case of a supplier of durable medical
equipment who is within a category or geographic area under
title XVIII identified pursuant to such determination and who
is initially enrolling under such title, the Secretary shall, not-
withstanding sections 1816(c), 1842(c), and 1869(a)(2), with-
hold payment under such title with respect to durable medical
equipment furnished by such supplier during the 90-day period
beginning on the date of the first submission of a claim under
such title for durable medical equipment furnished by such
supplier.

(5) INCREASED DISCLOSURE REQUIREMENTS.—
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(A) DISCLOSURE.—A provider of medical or other items
or services or supplier who submits an application for en-
rollment or revalidation of enrollment in the program
under this title, title XIX, or title XXI on or after the date
that is 1 year after the date of enactment of this para-
graph shall disclose (in a form and manner and at such
time as determined by the Secretary) any current or pre-
vious affiliation (directly or indirectly) with a provider of
medical or other items or services or supplier that has un-
collected debt, has been or is subject to a payment suspen-
sion under a Federal health care program (as defined in
section 1128B(f)), has been excluded from participation
under the program under this title, the Medicaid program
under title XIX, or the CHIP program under title XXI, or
has had its billing privileges denied or revoked.

(B) AUTHORITY TO DENY ENROLLMENT.—If the Secretary
determines that such previous affiliation poses an undue
risk of fraud, waste, or abuse, the Secretary may deny
such application. Such a denial shall be subject to appeal
in accordance with paragraph (7).

(6) AUTHORITY TO ADJUST PAYMENTS OF PROVIDERS OF SERV-
ICES AND SUPPLIERS WITH THE SAME TAX IDENTIFICATION NUM-
BER FOR MEDICARE OBLIGATIONS.—

(A) IN GENERAL.—Notwithstanding any other provision
of this title, in the case of an applicable provider of serv-
ices or supplier, the Secretary may make any necessary
adjustments to payments to the applicable provider of
services or supplier under the program under this title in
order to satisfy any amount described in subparagraph
(]13)(11) due from such obligated provider of services or sup-
plier.

(B) DEFINITIONS.—In this paragraph:

(i) IN GENERAL.—The term “applicable provider of
services or supplier” means a provider of services or
supplier that has the same taxpayer identification
number assigned under section 6109 of the Internal
Revenue Code of 1986 as is assigned to the obligated
provider of services or supplier under such section, re-
gardless of whether the applicable provider of services
or supplier is assigned a different billing number or
national provider identification number under the pro-
gram under this title than is assigned to the obligated
provider of services or supplier.

(ii) OBLIGATED PROVIDER OF SERVICES OR SUP-
PLIER.—The term “obligated provider of services or
supplier” means a provider of services or supplier that
owes an amount that is more than the amount re-
quired to be paid under the program under this title
(as determined by the Secretary).

(7) TEMPORARY MORATORIUM ON ENROLLMENT OF NEW PRO-
VIDERS.—

(A) IN GENERAL.—The Secretary may impose a tem-
porary moratorium on the enrollment of new providers of
services and suppliers, including categories of providers of
services and suppliers, in the program under this title,
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under the Medicaid program under title XIX, or under the
CHIP program under title XXI if the Secretary determines
such moratorium is necessary to prevent or combat fraud,
waste, or abuse under either such program.

(B) LIMITATION ON REVIEW.—There shall be no judicial
review under section 1869, section 1878, or otherwise, of a
temporary moratorium imposed under subparagraph (A).

(8) COMPLIANCE PROGRAMS.—

(A) IN GENERAL.—On or after the date of implementation
determined by the Secretary under subparagraph (C), a
provider of medical or other items or services or supplier
within a particular industry sector or category shall, as a
condition of enrollment in the program under this title,
title XIX, or title XXI, establish a compliance program that
contains the core elements established under subpara-
graph (B) with respect to that provider or supplier and in-
dustry or category.

(B) ESTABLISHMENT OF CORE ELEMENTS.—The Secretary,
in consultation with the Inspector General of the Depart-
ment of Health and Human Services, shall establish core
elements for a compliance program under subparagraph
(A) for providers or suppliers within a particular industry
or category.

(C) TIMELINE FOR IMPLEMENTATION.—The Secretary
shall determine the timeline for the establishment of the
core elements under subparagraph (B) and the date of the
implementation of subparagraph (A) for providers or sup-
pliers within a particular industry or category. The Sec-
retary shall, in determining such date of implementation,
consider the extent to which the adoption of compliance
programs by a provider of medical or other items or serv-
ices or supplier is widespread in a particular industry sec-
tor or with respect to a particular provider or supplier cat-
egory.

(8)62 HEARING RIGHTS IN CASES OF DENIAL OR NON-RE-
NEWAL.—A provider of services or supplier whose application to
enroll (or, if applicable, to renew enrollment) under this title
is denied may have a hearing and judicial review of such de-
nial under the procedures that apply under subsection (h)(1)(A)
to a provider of services that is dissatisfied with a determina-
tion by the Secretary.

(k) QUALITY REPORTING BY CANCER HOSPITALS.—

(1) IN GENERAL.—For purposes of fiscal year 2014 and each
subsequent fiscal year, a hospital described in section
1886(d)(1)(B)(v) shall submit data to the Secretary in accord-
ance with paragraph (2) with respect to such a fiscal year.

(2) SUBMISSION OF QUALITY DATA.—For fiscal year 2014 and
each subsequent fiscal year, each hospital described in such
section shall submit to the Secretary data on quality measures
specified under paragraph (3). Such data shall be submitted in
a form and manner, and at a time, specified by the Secretary
for purposes of this subparagraph.

62Two paragraph (8)s’ so in law. See amendments made by section 6401 of Public Law 111—
148 and section 1304 of Public Law 111-152.
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(3) QUALITY MEASURES.—

(A) IN GENERAL.—Subject to subparagraph (B), any
measure specified by the Secretary under this paragraph
must have been endorsed by the entity with a contract
under section 1890(a).

(B) EXCEPTION.—In the case of a specified area or med-
ical topic determined appropriate by the Secretary for
which a feasible and practical measure has not been en-
dorsed by the entity with a contract under section 1890(a),
the Secretary may specify a measure that is not so en-
dorsed as long as due consideration is given to measures
that have been endorsed or adopted by a consensus organi-
zation identified by the Secretary.

(C) TIME FRAME.—Not later than October 1, 2012, the
Secretary shall publish the measures selected under this
paragraph that will be applicable with respect to fiscal
year 2014.

(4) PUBLIC AVAILABILITY OF DATA SUBMITTED.—The Secretary
shall establish procedures for making data submitted under
paragraph (4) available to the public. Such procedures shall en-
sure that a hospital described in section 1886(d)(1)(B)(v) has
the opportunity to review the data that is to be made public
with respect to the hospital prior to such data being made pub-
lic. The Secretary shall report quality measures of process,
structure, outcome, patients’ perspective on care, efficiency,
and costs of care that relate to services furnished in such hos-
pitals on the Internet website of the Centers for Medicare &
Medicaid Services.

* * *k & * * *k

PAYMENT TO HOSPITALS FOR INPATIENT HOSPITAL SERVICES

SEC. 1886. (a)(1)(A)(i) The Secretary, in determining the amount
of the payments that may be made under this title with respect to
operating costs of inpatient hospital services (as defined in para-
graph (4)) shall not recognize as reasonable (in the efficient deliv-
ery of health services) costs for the provision of such services by a
hospital for a cost reporting period to the extent such costs exceed
the applicable percentage (as determined under clause (ii)) of the
average of such costs for all hospitals in the same grouping as such
hospital for comparable time periods.

(i1) For purposes of clause (i), the applicable percentage for hos-
pital cost reporting periods beginning—

(I) on or after October 1, 1982, and before October 1, 1983,
is 120 percent;

(IT) on or after October 1, 1983, and before October 1, 1984,
is 115 percent; and

(ITI) on or after October 1, 1984, is 110 percent.

(B)(1) For purposes of subparagraph (A) the Secretary shall estab-
lish case mix indexes for all short- term hospitals, and shall set
limits for each hospital based upon the general mix of types of
medical cases with respect to which such hospital provides services
for which payment may be made under this title.

(i1) The Secretary shall set such limits for a cost reporting period
of a hospital—
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(I) by updating available data for a previous period to the
immediate preceding cost reporting period by the estimated av-
erage rate of change of hospital costs industry-wide, and

(IT) by projecting for the cost reporting period by the applica-
ble percentage increase (as defined in subsection (b)(3)(B)).

(C) The limitation established under subparagraph (A) for any
hospital shall in no event be lower than the allowable operating
costs of inpatient hospital services (as defined in paragraph (4))
recognized under this title for such hospital for such hospital’s last
cost reporting period prior to the hospital’s first cost reporting pe-
riod for which this section is in effect.

(D) Subparagraph (A) shall not apply to cost reporting periods
beginning on or after October 1, 1983.

(2) The Secretary shall provide for such exemptions from, and ex-
ceptions and adjustments to, the limitation established under para-
graph (1)(A) as he deems appropriate, including those which he
deems necessary to take into account—

(A) the special needs of sole community hospitals, of new
hospitals, of risk based health maintenance organizations, and
of hospitals which provide atypical services or essential com-
munity services, and to take into account extraordinary cir-
cumstances beyond the hospital’s control, medical and para-
medical education costs, significantly fluctuating population in
the service area of the hospital, and unusual labor costs,

(B) the special needs of psychiatric hospitals and of public or
other hospitals that serve a significantly disproportionate num-
ber of patients who have low income or are entitled to benefits
under part A of this title, and

(C) a decrease in the inpatient hospital services that a hos-
pital provides and that are customarily provided directly by
similar hospitals which results in a significant distortion in the
operating costs of inpatient hospital services.

(3) The limitation established under paragraph (1)(A) shall not
apply with respect to any hospital which—

(A) is located outside of a standard metropolitan statistical
area, and

(B)(1) has less than 50 beds, and

(i1) was in operation and had less than 50 beds on the date
of the enactment of this section.

(4) For purposes of this section, the term “operating costs of inpa-
tient hospital services” includes all routine operating costs, ancil-
lary service operating costs, and special care unit operating costs
with respect to inpatient hospital services as such costs are deter-
mined on an average per admission or per discharge basis (as de-
termined by the Secretary), and includes the costs of all services
for which payment may be made under this title that are provided
by the hospital (or by an entity wholly owned or operated by the
hospital) to the patient during the 3 days (or, in the case of a hos-
pital that is not a subsection (d) hospital, during the 1 day) imme-
diately preceding the date of the patient’s admission if such serv-
ices are diagnostic services (including clinical diagnostic laboratory
tests) or are other services related to the admission (as defined by
the Secretary). Such term does not include costs of approved edu-
cational activities, a return on equity capital, or, other capital-re-
lated costs (as defined by the Secretary for periods before October



43

1, 1987). In applying the first sentence of this paragraph, the term
“other services related to the admission” includes all services that
are not diagnostic services (other than ambulance and maintenance
renal dialysis services) for which payment may be made under this
title that are provided by a hospital (or an entity wholly owned or
operated by the hospital) to a patient—

(A) 71 on the date of the patient’s inpatient admission; or

(B) during the 3 days (or, in the case of a hospital that is
not a subsection (d) hospital, during the 1 day) immediately
preceding the date of such admission unless the hospital dem-
onstrates (in a form and manner, and at a time, specified by
the Secretary) that such services are not related (as deter-
mined by the Secretary) to such admission.

(b)(1) Notwithstanding section 1814(b) but subject to the provi-
sions of section 1813, if the operating costs of inpatient hospital
services (as defined in subsection (a)(4)) of a hospital (other than
a subsection (d) hospital, as defined in subsection (d)(1)(B) and
other than a rehabilitation facility described in subsection (j)(1)) for
a cost reporting period subject to this paragraph—

(A) are less than or equal to the target amount (as defined
in paragraph (3)) for that hospital for that period, the amount
of the payment with respect to such operating costs payable
under part A on a per discharge or per admission basis (as the
case may be) shall be equal to the amount of such operating
costs, plus—

(i) 15 percent of the amount by which the target amount
exceeds the amount of the operating costs, or
(i1) 2 percent of the target amount,
whichever is less;

(B) are greater than the target amount but do not exceed 110
percent of the target amount, the amount of the payment with
respect to those operating costs payable under part A on a per
discharge basis shall equal the target amount; or

(C) are greater than 110 percent of the target amount, the
amount of the payment with respect to such operating costs
payable under part A on a per discharge or per admission basis
(as the case may be) shall be equal to (i) the target amount,
plus (ii) in the case of cost reporting periods beginning on or
after October 1, 1991, an additional amount equal to 50 per-
cent of the amount by which the operating costs exceed 110
percent of the target amount (except that such additional
amount may not exceed 10 percent of the target amount) after
any exceptions or adjustments are made to such target amount
for the cost reporting period;

plus the amount, if any, provided under paragraph (2), except that
in no case may the amount payable under this title (other than on
the basis of a DRG prospective payment rate determined under
subsection (d)) with respect to operating costs of inpatient hospital
services exceed the maximum amount payable with respect to such
costs pursuant to subsection (a).

(2)(A) Except as provided in subparagraph (E), in addition to the
payment computed under paragraph (1), in the case of an eligible
hospital (described in subparagraph (B)) for a cost reporting period

71 Margins so in law.
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beginning on or after October 1, 1997, the amount of payment on
a per discharge basis under paragraph (1) shall be increased by the
lesser of—

(i) 50 percent of the amount by which the operating costs are
less than the expected costs (as defined in subparagraph (D))
for the period; or

(i1) 1 percent of the target amount for the period.

(B) For purposes of this paragraph, an “eligible hospital” means
with respect to a cost reporting period, a hospital—

(i) that has received payments under this subsection for at
least 3 full cost reporting periods before that cost reporting pe-
riod, and

(i) whose operating costs for the period are less than the
least of its target amount, its trended costs (as defined in sub-
paragraph (C)), or its expected costs (as defined in subpara-
graph (D)) for the period.

(C) For purposes of subparagraph (B)(ii), the term “trended costs”
means for a hospital cost reporting period ending in a fiscal year—

(i) in the case of a hospital for which its cost reporting period
ending in fiscal year 1996 was its third or subsequent full cost
reporting period for which it receives payments under this sub-
section, the lesser of the operating costs or target amount for
that hospital for its cost reporting period ending in fiscal year
1996, or

(i1) in the case of any other hospital, the operating costs for
that hospital for its third full cost reporting period for which
it receives payments under this subsection,

increased (in a compounded manner) for each succeeding fiscal year
(through the fiscal year involved) by the market basket percentage
increase for the fiscal year.

(D) For purposes of this paragraph, the term “expected costs”,
with respect to the cost reporting period ending in a fiscal year,
means the lesser of the operating costs of inpatient hospital serv-
ices or target amount per discharge for the previous cost reporting
period updated by the market basket percentage increase (as de-
fined in paragraph (3)(B)(iii)) for the fiscal year.

(E)3) In the case of an eligible hospital that is a hospital or unit
that is within a class of hospital described in clause (ii) with a 12-
month cost reporting period beginning before the enactment of this
subparagraph, in determining the amount of the increase under
subparagraph (A), the Secretary shall substitute for the percentage
of the target amount applicable under subparagraph (A)@ii)—

(I) for a cost reporting period beginning on or after October
1, 2000, and before September 30, 2001, 1.5 percent; and

(II) for a cost reporting period beginning on or after October
1, 2001, and before September 30, 2002, 2 percent.

(ii) For purposes of clause (i), each of the following shall be treat-
ed as a separate class of hospital:

(I) Hospitals described in clause (i) of subsection (d)(1)(B)
and psychiatric units described in the matter following clause
(v) of such subsection.

(II) Hospitals described in clause (iv) of such subsection.

(3)(A) Except as provided in subparagraph (C) and succeeding
subparagraphs and in paragraph (7)(A)(ii), for purposes of this sub-
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section, the term “target amount” means, with respect to a hospital
for a particular 12-month cost reporting period—

(i) in the case of the first such reporting period for which this
subsection is in effect, the allowable operating costs of inpa-
tient hospital services (as defined in subsection (a)(4)) recog-
nized under this title for such hospital for the preceding 12-
month cost reporting period, and

(i1) in the case of a later reporting period, the target amount
for the preceding 12-month cost reporting period,

increased by the applicable percentage increase under subpara-
graph (B) for that particular cost reporting period.

(B)i) For purposes of subsection (d) and subsection (j) for dis-

charges occurring during a fiscal year, the “applicable percentage
increase” shall be—

(I) for fiscal year 1986, V2 percent,

(II) for fiscal year 1987, 1.15 percent,

(ITIT) for fiscal year 1988, 3.0 percent for hospitals located in
a rural area, 1.5 percent for hospitals located in a large urban
area (as defined in subsection (d)(2)(D)), and 1.0 percent for
hospitals located in other urban areas,

(IV) for fiscal year 1989, the market basket percentage in-
crease minus 1.5 percentage points for hospitals located in a
rural area, the market basket percentage increase minus 2.0
percentage points for hospitals located in a large urban area,
and the market basket percentage increase minus 2.5 percent-
age points for hospitals located in other urban areas,

(V) for fiscal year 1990, the market basket percentage in-
crease plus 4.22 percentage points for hospitals located in a
rural area, the market basket percentage increase plus 0.12
percentage points for hospitals located in a large urban area,
and the market basket percentage increase minus 0.53 per-
centage points for hospitals located in other urban areas,

(VI) for fiscal year 1991, the market basket percentage in-
crease minus 2.0 percentage points for hospitals in a large
urban or other urban area, and the market basket percentage
increase minus 0.7 percentage point for hospitals located in a
rural area,

(VII) for fiscal year 1992, the market basket percentage in-
crease minus 1.6 percentage points for hospitals in a large
urban or other urban area, and the market basket percentage
increase minus 0.6 percentage point for hospitals located in a
rural area,

(VIID) for fiscal year 1993, the market basket percentage in-
crease minus 1.55 percentage point for hospitals in a large
urban or other urban area, and the market basket percentage
increase minus 0.55 for hospitals located in a rural area,

(IX) for fiscal year 1994, the market basket percentage in-
crease minus 2.5 percentage points for hospitals located in a
large urban or other urban area, and the market basket per-
centage increase minus 1.0 percentage point for hospitals lo-
cated in a rural area,

(X) for fiscal year 1995, the market basket percentage in-
crease minus 2.5 percentage points for hospitals located in a
large urban or other urban area, and such percentage increase
for hospitals located in a rural area as will provide for the av-
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erage standardized amount determined under subsection
(d)(3)(A) for hospitals located in a rural area being equal to
such average standardized amount for hospitals located in an
urban area (other than a large urban area),

(XI) for fiscal year 1996, the market basket percentage in-
crease minus 2.0 percentage points for hospitals in all areas,

(XII) for fiscal year 1997, the market basket percentage in-
crease minus 0.5 percentage point for hospitals in all areas,

(XTII) for fiscal year 1998, 0 percent,

(XIV) for fiscal year 1999, the market basket percentage in-
crease minus 1.9 percentage points for hospitals in all areas,

(XV) for fiscal year 2000, the market basket percentage in-
crease minus 1.8 percentage points for hospitals in all areas,

(XVI) for fiscal year 2001, the market basket percentage in-
crease for hospitals in all areas,

(XVII) for fiscal year 2002, the market basket percentage in-
crease minus 0.55 percentage points for hospitals in all areas,

(XVIII) for fiscal year 2003, the market basket percentage in-
crease minus 0.55 percentage points for hospitals in all areas,

(XIX) for each of fiscal years 2004 through 2006, subject to
clause (vii), the market basket percentage increase for hos-
pitals in all areas; and

(XX) for each subsequent fiscal year, subject to clauses (viii),
(ix), (xi), and (xii), the market basket percentage increase for
hospitals in all areas.

(ii) For purposes of subparagraphs (A) and (E), the “applicable
gercentage increase” for 12-month cost reporting periods beginning

uring—

(I) fiscal year 1986, is 0.5 percent,

(IT) fiscal year 1987, is 1.15 percent,

(IIT) fiscal year 1988, is the market basket percentage in-
crease minus 2.0 percentage points,

(IV) a subsequent fiscal year ending on or before September
30, 1993, is the market basket percentage increase,

(V) fiscal years 1994 through 1997, is the market basket per-
centage increase minus the applicable reduction (as defined in
clause (v)(II)), or in the case of a hospital for a fiscal year for
which the hospital’s update adjustment percentage (as defined
in clause (v)(I)) is at least 10 percent, the market basket per-
centage increase,

(VI) for fiscal year 1998, is 0 percent,

(VII) for fiscal years 1999 through 2002, is the applicable up-
date factor specified under clause (vi) for the fiscal year, and

(VIII) subsequent fiscal years is the market basket percent-
age increase.

(ii1) For purposes of this subparagraph, the term “market basket
percentage increase” means, with respect to cost reporting periods
and discharges occurring in a fiscal year, the percentage, estimated
by the Secretary before the beginning of the period or fiscal year,
by which the cost of the mix of goods and services (including per-
sonnel costs but excluding nonoperating costs) comprising routine,
ancillary, and special care unit inpatient hospital services, based on
an index of appropriately weighted indicators of changes in wages
and prices which are representative of the mix of goods and serv-
ices included in such inpatient hospital services, for the period or
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fiscal year will exceed the cost of such mix of goods and services
for the preceding 12-month cost reporting period or fiscal year.

(iv) For purposes of subparagraphs (C) and (D), the “applicable
percentage increase” is—

(I) for 12-month cost reporting periods beginning during fis-
cal years 1986 through 1993, the applicable percentage in-
crease specified in clause (ii),

(II) for fiscal year 1994, the market basket percentage in-
crease minus 2.3 percentage points (adjusted to exclude any
portion of a cost reporting period beginning during fiscal year
1993 for which the applicable percentage increase is deter-
mined under subparagraph (1)),

(IIT) for fiscal year 1995, the market basket percentage in-
crease minus 2.2 percentage points, and

(IV) for fiscal year 1996 and each subsequent fiscal year, the
applicable percentage increase under clause (i).

(v) For purposes of clause (ii)(V)—

(I) a hospital’s “update adjustment percentage” for a fiscal
year is the percentage by which the hospital’s allowable oper-
ating costs of inpatient hospital services recognized under this
title for the cost reporting period beginning in fiscal year 1990
exceeds the hospital’s target amount (as determined under sub-
paragraph (A)) for such cost reporting period, increased for
each fiscal year (beginning with fiscal year 1994) by the sum
of any of the hospital’s applicable reductions under subclause
(V) for previous fiscal years; and

(IT) the “applicable reduction” with respect to a hospital for
a fiscal year is the lesser of 1 percentage point or the percent-
age point difference between 10 percent and the hospital’s up-
date adjustment percentage for the fiscal year.

(vi) For purposes of clause (11)(VII) for a fiscal year, if a hospital’s
allowable operating costs of inpatient hospital services recognized
under this title for the most recent cost reporting period for which
information is available—

(I) is equal to, or exceeds, 110 percent of the hospital’s target
amount (as determined under subparagraph (A)) for such cost
reporting period, the applicable update factor specified under
this clause is the market basket percentage;

(IT) exceeds 100 percent, but is less than 110 percent, of such
target amount for the hospital, the applicable update factor
specified under this clause is 0 percent or, if greater, the mar-
ket basket percentage minus 0.25 percentage points for each
percentage point by which such allowable operating costs (ex-
pressed as a percentage of such target amount) is less than 110
percent of such target amount;

(ITI) is equal to, or less than 100 percent, but exceeds %45 of
such target amount for the hospital, the applicable update fac-
tor specified under this clause is 0 percent or, if greater, the
market basket percentage minus 2.5 percentage points; or

(IV) does not exceed %5 of such target amount for the hos-
pital, the applicable update factor specified under this clause
is 0 percent.

(vii)(I) For purposes of clause (i)(XIX) for fiscal years 2005 and
2006, in a case of a subsection (d) hospital that does not submit
data to the Secretary in accordance with subclause (II) with respect
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to such a fiscal year, the applicable percentage increase under such
clause for such fiscal year shall be reduced by 0.4 percentage
points. Such reduction shall apply only with respect to the fiscal
year involved, and the Secretary shall not take into account such
reduction in computing the applicable percentage increase under
clause (1)(XIX) for a subsequent fiscal year.

(II) For fiscal years 2005 and 2006, each subsection (d) hospital
shall submit to the Secretary quality data (for a set of 10 indicators
established by the Secretary as of November 1, 2003) that relate
to the quality of care furnished by the hospital in inpatient settings
in a form and manner, and at a time, specified by the Secretary
for purposes of this clause, but with respect to fiscal year 2005, the
Secretary shall provide for a 30-day grace period for the submission
of data by a hospital.

(viii)(I) For purposes of clause (i) for fiscal year 2007 and each
subsequent fiscal year, in the case of a subsection (d) hospital that
does not submit, to the Secretary in accordance with this clause,
data required to be submitted on measures selected under this
clause with respect to such a fiscal year, the applicable percentage
increase under clause (i) for such fiscal year shall be reduced by 2.0
percentage points (or, beginning with fiscal year 2015, by one-quar-
ter of such applicable percentage increase (determined without re-
gard to clause (ix), (xi), or (xii))). Such reduction shall apply only
with respect to the fiscal year involved and the Secretary shall not
take into account such reduction in computing the applicable per-
centage increase under clause (i) for a subsequent fiscal year, and
the Secretary and the Medicare Payment Advisory Commission
shall carry out the requirements under section 5001(b) of the Def-
icit Reduction Act of 2005.

(IT) Each subsection (d) hospital shall submit data on measures
selected under this clause to the Secretary in a form and manner,
and at a time, specified by the Secretary for purposes of this
clause. The Secretary may require hospitals to submit data on
measures that are not used for the determination of value-based in-
centive payments under subsection (o).

(ITT) The Secretary shall expand, beyond the measures specified
under clause (vii)(II) and consistent with the succeeding sub-
clauses, the set of measures that the Secretary determines to be
appropriate for the measurement of the quality of care (including
medication errors) furnished by hospitals in inpatient settings.

(IV) Effective for payments beginning with fiscal year 2007, in
expanding the number of measures under subclause (III), the Sec-
retary shall begin to adopt the baseline set of performance meas-
ures as set forth in the November 2005 report by the Institute of
Medicine of the National Academy of Sciences under section 238(b)
of the Medicare Prescription Drug, Improvement, and Moderniza-
tion Act of 2003.

(V) Effective for payments for fiscal years 2008 through 2012, the
Secretary shall add other measures that reflect consensus among
affected parties and, to the extent feasible and practicable, shall in-
clude measures set forth by one or more national consensus build-
ing entities.

(VI) For purposes of this clause and clause (vii), the Secretary
may replace any measures or indicators in appropriate cases, such
as where all hospitals are effectively in compliance or the measures
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or indicators have been subsequently shown not to represent the
best clinical practice.

(VII) The Secretary shall establish procedures for making infor-
mation regarding measures submitted under this clause available
to the public. Such procedures shall ensure that a hospital has the
opportunity to review the data that are to be made public with re-
spect to the hospital prior to such data being made public. The Sec-
retary shall report quality measures of process, structure, outcome,
patients’ perspectives on care, efficiency, and costs of care that re-
late to services furnished in inpatient settings in hospitals on the
Internet website of the Centers for Medicare & Medicaid Services.

(VIII) Effective for payments beginning with fiscal year 2013,
with respect to quality measures for outcomes of care, the Sec-
retary shall provide for such risk adjustment as the Secretary de-
termines to be appropriate to maintain incentives for hospitals to
treat patients with severe illnesses or conditions.

(IX)(aa) Subject to item (bb), effective for payments beginning
with fiscal year 2013, each measure specified by the Secretary
under this clause shall be endorsed by the entity with a contract
under section 1890(a).

(bb) In the case of a specified area or medical topic determined
appropriate by the Secretary for which a feasible and practical
measure has not been endorsed by the entity with a contract under
section 1890(a), the Secretary may specify a measure that is not so
endorsed as long as due consideration is given to measures that
have been endorsed or adopted by a consensus organization identi-
fied by the Secretary.

(X) To the extent practicable, the Secretary shall, with input
from consensus organizations and other stakeholders, take steps to
ensure that the measures specified by the Secretary under this
]collause are coordinated and aligned with quality measures applica-

e to—

(aa) physicians under section 1848(k); and
(bb) other providers of services and suppliers under this title.

(XI) The Secretary shall establish a process to validate measures
specified under this clause as appropriate. Such process shall in-
clude the auditing of a number of randomly selected hospitals suffi-
cient to ensure validity of the reporting program under this clause
as a whole and shall provide a hospital with an opportunity to ap-
peal the validation of measures reported by such hospital.

(ix)(I) For purposes of clause (i) for fiscal year 2015 and each sub-
sequent fiscal year, in the case of an eligible hospital (as defined
in subsection (n)(6)(B) 72) that is not a meaningful EHR user (as de-
fined in subsection (n)(3)) for an EHR reporting period for such fis-
cal year, three-quarters of the applicable percentage increase other-
wise applicable under clause (i) (determined without regard to
clause (viii), (xi), or (xii)) for such fiscal year shall be reduced by
33Y3 percent for fiscal year 2015, 66245 percent for fiscal year 2016,
and 100 percent for fiscal year 2017 and each subsequent fiscal
year. Such reduction shall apply only with respect to the fiscal year

72Section 4(b)(1) of the Patient Access and Medicare Protection Act (P.L. 114-115) attempts
to amend the first sentence of clause (ix)(I) by striking “(n)(6)(A)” and inserting “(n)(6)”. Such
amendment could not be executed because the matter proposed to be struck does not appear
as a result of an earlier amendment made by section 602(b)(1)(A) of division O of Public Law
114-113, which struck “(n)(6)(A)” and inserted “(n)(6)(B)”.
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involved and the Secretary shall not take into account such reduc-
tion in computing the applicable percentage increase under clause
(i) for a subsequent fiscal year.

(IT) The Secretary may, on a case-by-case basis (and, with respect
to the application of subclause (I) for fiscal year 2017, for categories
of subsection (d) hospitals, as established by the Secretary and
posted on the Internet website of the Centers for Medicare & Med-
icaid Services prior to December 15, 2015, an application for which
must be submitted to the Secretary by not later than April 1,
2016), exempt an eligible hospital from the application of subclause
(I) with respect to a fiscal year if the Secretary determines, subject
to annual renewal, that requiring such hospital to be a meaningful
EHR user during such fiscal year would result in a significant
hardship, such as in the case of a hospital in a rural area without
sufficient Internet access. In no case may a hospital be granted an
exemption under this subclause for more than 5 years.

(IIT) For fiscal year 2015 and each subsequent fiscal year, a State
in which hospitals are paid for services under section 1814(b)(3)
shall adjust the payments to each subsection (d) hospital in the
State that is not a meaningful EHR user (as defined in subsection
(n)(3)) in a manner that is designed to result in an aggregate re-
duction in payments to hospitals in the State that is equivalent to
the aggregate reduction that would have occurred if payments had
been reduced to each subsection (d) hospital in the State in a man-
ner comparable to the reduction under the previous provisions of
this clause. The State shall report to the Secretary the methodology
it will use to make the payment adjustment under the previous
sentence.

(IV) For purposes of this clause, the term “EHR reporting period”
means, with respect to a fiscal year, any period (or periods) as spec-
ified by the Secretary.

(x)(I) The Secretary shall develop standard Internet website re-
ports tailored to meet the needs of various stakeholders such as
hospitals, patients, researchers, and policymakers. The Secretary
shall seek input from such stakeholders in determining the type of
information that is useful and the formats that best facilitate the
use of the information.

(IT) The Secretary shall modify the Hospital Compare Internet
website to make the use and navigation of that website readily
available to individuals accessing it.

(xi)(I) For 2012 and each subsequent fiscal year, after deter-
mining the applicable percentage increase described in clause (i)
and after application of clauses (viii) and (ix), such percentage in-
crease shall be reduced by the productivity adjustment described in
subclause (II).

(II) The productivity adjustment described in this subclause, with
respect to a percentage, factor, or update for a fiscal year, year,
cost reporting period, or other annual period, is a productivity ad-
justment equal to the 10-year moving average of changes in annual
economy-wide private nonfarm business multi-factor productivity
(as projected by the Secretary for the 10-year period ending with
the applicable fiscal year, year, cost reporting period, or other an-
nual period).

(ITT) The application of subclause (I) may result in the applicable
percentage increase described in clause (i) being less than 0.0 for
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a fiscal year, and may result in payment rates under this section
for a fiscal year being less than such payment rates for the pre-
ceding fiscal year.

(xii) After determining the applicable percentage increase de-
scribed in clause (i), and after application of clauses (viii), (ix), and
(xi), the Secretary shall reduce such applicable percentage in-
crease—

(I) for each of fiscal years 2010 and 2011, by 0.25 percentage
point;

(IT) for each of fiscal years 2012 and 2013, by 0.1 percentage
point;

(ITT) for fiscal year 2014, by 0.3 percentage point;

(IV) for each of fiscal years 2015 and 2016, by 0.2 percentage
point; and

(V) for each of fiscal years 2017, 2018, and 2019, by 0.75 per-
centage point.

The application of this clause may result in the applicable percent-
age increase described in clause (i) being less than 0.0 for a fiscal
year, and may result in payment rates under this section for a fis-
cal year being less than such payment rates for the preceding fiscal
year.

(C) In the case of a hospital that is a sole community hospital
(as defined in subsection (d)(5)(D)(iii)), subject to subparagraphs (I)
and (L), the term “target amount” means—

(i) with respect to the first 12-month cost reporting period in
which this subparagraph is applied to the hospital—

(I) the allowable operating costs of inpatient hospital
services (as defined in subsection (a)(4)) recognized under
this title for the hospital for the 12-month cost reporting
period (in this subparagraph referred to as the “base cost
reporting period”) preceding the first cost reporting period
for which this subsection was in effect with respect to such
hospital, increased (in a compounded manner) by—

(II) the applicable percentage increases applied to such
hospital under this paragraph for cost reporting periods
after the base cost reporting period and up to and includ-
ing such first 12-month cost reporting period,

(i) with respect to a later cost reporting period beginning be-
fore fiscal year 1994, the target amount for the preceding 12-
month cost reporting period, increased by the applicable per-
centage increase under subparagraph (B)(iv) for discharges oc-
curring in the fiscal year in which that later cost reporting pe-
riod begins,

(iii) with respect to discharges occurring in fiscal year 1994,
the target amount for the cost reporting period beginning in
fiscal year 1993 increased by the applicable percentage in-
crease under subparagraph (B)(iv), or

(iv) with respect to discharges occurring in fiscal year 1995
and each subsequent fiscal year, the target amount for the pre-
ceding year increased by the applicable percentage increase
under subparagraph (B)(iv).

There shall be substituted for the base cost reporting period de-
scribed in clause (i) a hospital’s cost reporting period (if any) begin-
ning during fiscal year 1987 if such substitution results in an in-
crease in the target amount for the hospital.
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(D) For cost reporting periods ending on or before September 30,
1994, and for cost reporting periods occurring on or after October
1, 1997, and before October 1, 2017, in the case of a hospital that
is a medicare-dependent, small rural hospital (as defined in sub-
section (d)(5)(G)), subject to subparagraph (K), the term “target
amount” means—

(i) with respect to the first 12-month cost reporting period in
which this subparagraph is applied to the hospital—

(I) the allowable operating costs of inpatient hospital
services (as defined in subsection (a)(4)) recognized under
this title for the hospital for the 12-month cost reporting
period (in this subparagraph referred to as the “base cost
reporting period”) preceding the first cost reporting period
for which this subsection was in effect with respect to such
hospital, increased (in a compounded manner) by—

(IT) the applicable percentage increases applied to such
hospital under this paragraph for cost reporting periods
after the base cost reporting period and up to and includ-
ing such first 12-month cost reporting period, or

(i) with respect to a later cost reporting period beginning be-
fore fiscal year 1994, the target amount for the preceding 12-
month cost reporting period, increased by the applicable per-
centage increase under subparagraph (B)@iv) for discharges oc-
curring in the fiscal year in which that later cost reporting pe-
riod begins,

(iii) with respect to discharges occurring in fiscal year 1994,
the target amount for the cost reporting period beginning in
fiscal year 1993 increased by the applicable percentage in-
crease under subparagraph (B)(iv), and

(iv) with respect to discharges occurring during fiscal year
1998 through fiscal year 2017, the target amount for the pre-
ceding year increased by the applicable percentage increase
under subparagraph (B)(iv).

There shall be substituted for the base cost reporting period de-
scribed in clause (i) a hospital’s cost reporting period (if any) begin-
ning during fiscal year 1987 if such substitution results in an in-
crease in the target amount for the hospital.

(E) In the case of a hospital described in clause (v) of subsection
(d)(1)(B), the term “target amount” means—

(i) with respect to the first 12-month cost reporting period in
which this subparagraph is applied to the hospital—

(I) the allowable operating costs of inpatient hospital
services (as defined in subsection (a)(4)) recognized under
this title for the hospital for the 12-month cost reporting
period (in this subparagraph referred to as the “base cost
reporting period”) preceding the first cost reporting period
for which this subsection was in effect with respect to such
hospital, increased (in a compounded manner) by—

(IT) the sum of the applicable percentage increases ap-
plied to such hospital under this paragraph for cost report-
ing periods after the base cost reporting period and up to
and including such first 12-month cost reporting period, or

(i) with respect to a later cost reporting period, the target
amount for the preceding 12-month cost reporting period, in-
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creased by the applicable percentage increase under subpara-
graph (B)(ii) for that later cost reporting period.
There shall be substituted for the base cost reporting period de-
scribed in clause (i) a hospital’s cost reporting period (if any) begin-
ning during fiscal year 1987 if such substitution results in an in-
crease in the target amount for the hospital.

(F)1) In the case of a hospital (or unit described in the matter
following clause (v) of subsection (d)(1)(B)) that received payment
under this subsection for inpatient hospital services furnished dur-
ing cost reporting periods beginning before October 1, 1990, that is
within a class of hospital described in clause (iii), and that elects
(in a form and manner determined by the Secretary) this subpara-
graph to apply to the hospital, the target amount for the hospital’s
12-month cost reporting period beginning during fiscal year 1998 is
equal to the average described in clause (ii).

(i1)) The average described in this clause for a hospital or unit
shall be determined by the Secretary as follows:

(I) The Secretary shall determine the allowable operating
costs for inpatient hospital services for the hospital or unit for
each of the 5 cost reporting periods for which the Secretary has
the most recent settled cost reports as of the date of the enact-
ment of this subparagraph.

(II) The Secretary shall increase the amount determined
under subclause (I) for each cost reporting period by the appli-
cable percentage increase under subparagraph (B)(ii) for each
subsequent cost reporting period up to the cost reporting pe-
riod described in clause (i).

(ITT) The Secretary shall identify among such 5 cost reporting
periods the cost reporting periods for which the amount deter-
mined under subclause (II) is the highest, and the lowest.

(IV) The Secretary shall compute the averages of the
amounts determined under subclause (II) for the 3 cost report-
ing periods not identified under subclause (III).

(iii) For purposes of this subparagraph, each of the following
shall be treated as a separate class of hospital:

(I) Hospitals described in clause (i) of subsection (d)(1)(B)
and psychiatric units described in the matter following clause
(v) of such subsection.

(IT) Hospitals described in clause (ii) of such subsection and
rehabilitation units described in the matter following clause (v)
of such subsection.

(ITT) Hospitals described in clause (iii) of such subsection.

(IV) Hospitals described in clause (iv) of such subsection.

(V) Hospitals described in clause (v) of such subsection.

(G)d) In the case of a qualified long-term care hospital (as de-
fined in clause (ii)) that elects (in a form and manner determined
by the Secretary) this subparagraph to apply to the hospital, the
target amount for the hospital’s 12-month cost reporting period be-
ginning during fiscal year 1998 is equal to the allowable operating
costs of inpatient hospital services (as defined in subsection (a)(4))
recognized under this title for the hospital for the 12-month cost re-
porting period beginning during fiscal year 1996, increased by the
applicable percentage increase for the cost reporting period begin-
ning during fiscal year 1997.
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(ii) In clause (i), a “qualified long-term care hospital” means, with
respect to a cost reporting period, a hospital described in clause (iv)
of subsection (d)(1)(B) during each of the 2 cost reporting periods
for which the Secretary has the most recent settled cost reports as
of the date of the enactment of this subparagraph for each of
which—

(I) the hospital’s allowable operating costs of inpatient hos-
pital services recognized under this title exceeded 115 percent
of the hospital’s target amount, and

(IT) the hospital would have a disproportionate patient per-
centage of at least 70 percent (as determined by the Secretary
under subsection (d)(5)(F)(vi)) if the hospital were a subsection
(d) hospital.

(H)G) In the case of a hospital or unit that is within a class of
hospital described in clause (iv), for a cost reporting period begin-
ning during fiscal years 1998 through 2002, the target amount for
such a hospital or unit may not exceed the amount as updated up
to or for such cost reporting period under clause (ii).

(ii)(I) In the case of a hospital or unit that is within a class of
hospital described in clause (iv), the Secretary shall estimate the
75th percentile of the target amounts for such hospitals within
such class for cost reporting periods ending during fiscal year 1996,
as adjusted under clause (iii).

(IT) The Secretary shall update the amount determined under
subclause (I), for each cost reporting period after the cost reporting
period described in such subclause and up to the first cost report-
ing period beginning on or after October 1, 1997, by a factor equal
to the market basket percentage increase.

(ITIT) For cost reporting periods beginning during each of fiscal
years 1999 through 2002, subject to subparagraph (J), the Sec-
retary shall update such amount by a factor equal to the market
basket percentage increase.

(iii) In applying clause (ii)(I) in the case of a hospital or unit, the
Secretary shall provide for an appropriate adjustment to the labor-
related portion of the amount determined under such subparagraph
to take into account differences between average wage-related costs
in the area of the hospital and the national average of such costs
within the same class of hospital.

(iv) For purposes of this subparagraph, each of the following
shall be treated as a separate class of hospital:

(I) Hospitals described in clause (i) of subsection (d)(1)(B)
and psychiatric units described in the matter following clause
(v) of such subsection.

(IT) Hospitals described in clause (ii) of such subsection and
rehabilitation units described in the matter following clause (v)
of such subsection.

(ITI) Hospitals described in clause (iv) of such subsection.

(I)@) Subject to subparagraph (L), for cost reporting periods be-
ginning on or after October 1, 2000, in the case of a sole community
hospital there shall be substituted for the amount otherwise deter-
mined under subsection (d)(5)(D)(1), if such substitution results in
a greater amount of payment under this section for the hospital—

(I) with respect to discharges occurring in fiscal year 2001,
75 percent of the amount otherwise applicable to the hospital
under subsection (d)(5)(D)(i) (referred to in this clause as the
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“subsection (d)(5)(D)(i) amount”) and 25 percent of the rebased
target amount (as defined in clause (ii));

(IT) with respect to discharges occurring in fiscal year 2002,
50 percent of the subsection (d)(5)(D)(i) amount and 50 percent
of the rebased target amount;

(ITT) with respect to discharges occurring in fiscal year 2003,
25 percent of the subsection (d)(5)(D)(i) amount and 75 percent
of the rebased target amount; and

(IV) with respect to discharges occurring after fiscal year
2003, 100 percent of the rebased target amount.

(ii) For purposes of this subparagraph, the “rebased target
amount” has the meaning given the term “target amount” in sub-
paragraph (C) except that—

(I) there shall be substituted for the base cost reporting pe-
riod the 12-month cost reporting period beginning during fiscal
year 1996,

(II) any reference in subparagraph (C)(i) to the “first cost re-
porting period” described in such subparagraph is deemed a
reference to the first cost reporting period beginning on or after
October 1, 2000; and

(IIT) applicable increase percentage shall only be applied
under subparagraph (C)(iv) for discharges occurring in fiscal
years beginning with fiscal year 2002.

(ii1) In no case shall a hospital be denied treatment as a sole
community hospital or payment (on the basis of a target rate as
such as a hospital) because data are unavailable for any cost re-
porting period due to changes in ownership, changes in fiscal inter-
mediaries, or other extraordinary circumstances, so long as data for
at least one applicable base cost reporting period is available.

(J) For cost reporting periods beginning during fiscal year 2001,
for a hospital described in subsection (d)(1)(B)(iv)—

(i) the limiting or cap amount otherwise determined under
subparagraph (H) shall be increased by 2 percent; and

(i1) the target amount otherwise determined under subpara-
graph (A) shall be increased by 25 percent (subject to the lim-
iting or cap amount determined under subparagraph (H), as in-
creased by clause (i)).

(K)(1) With respect to discharges occurring on or after October 1,
2006, in the case of a medicare-dependent, small rural hospital, for
purposes of applying subparagraph (D)—

(I) there shall be substituted for the base cost reporting pe-
riod described in subparagraph (D)(i) the 12-month cost report-
ing period beginning during fiscal year 2002; and

(IT) any reference in such subparagraph to the “first cost re-
porting period” described in such subparagraph is deemed a
reference to the first cost reporting period beginning on or after
October 1, 2006.

(i) This subparagraph shall only apply to a hospital if the substi-
tution described in clause (i)(I) results in an increase in the target
amount under subparagraph (D) for the hospital.

(L)1) For cost reporting periods beginning on or after January 1,
2009, in the case of a sole community hospital there shall be sub-
stituted for the amount otherwise determined under subsection
(D)(B)D)(H) of this section, if such substitution results in a greater
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amount of payment under this section for the hospital, the sub-
paragraph (L) rebased target amount.

(ii) For purposes of this subparagraph, the term “subparagraph
(L) rebased target amount” has the meaning given the term “target
amount” in subparagraph (C), except that—

(I) there shall be substituted for the base cost reporting pe-
riod the 12-month cost reporting period beginning during fiscal
year 2006;

(II) any reference in subparagraph (C)(i) to the “first cost re-
porting period” described in such subparagraph is deemed a
reference to the first cost reporting period beginning on or after
January 1, 2009; and

(IIT) the applicable percentage increase shall only be applied
under subparagraph (C)(iv) for discharges occurring on or after
January 1, 2009.

(4)(A)(i) The Secretary shall provide for an exception and adjust-
ment to (and in the case of a hospital described in subsection
(d)(1)(B)(ii), may provide an exemption from) the method under
this subsection for determining the amount of payment to a hos-
pital where events beyond the hospital’s control or extraordinary
circumstances, including changes in the case mix of such hospital,
create a distortion in the increase in costs for a cost reporting pe-
riod (including any distortion in the costs for the base period
against which such increase is measured). The Secretary may pro-
vide for such other exemptions from, and exceptions and adjust-
ments to, such method as the Secretary deems appropriate, includ-
ing the assignment of a new base period which is more representa-
tive, as determined by the Secretary, of the reasonable and nec-
essary cost of inpatient services and including those which he
deems necessary to take into account a decrease in the inpatient
hospital services that a hospital provides and that are customarily
provided directly by similar hospitals which results in a significant
distortion in the operating costs of inpatient hospital services. The
Secretary shall announce a decision on any request for an exemp-
tion, exception, or adjustment under this paragraph not later than
180 days after receiving a completed application from the inter-
mediary for such exemption, exception, or adjustment, and shall in-
clude in such decision a detailed explanation of the grounds on
which such request was approved or denied.

(i1)) The payment reductions under paragraph (3)(B)(ii)(V) shall
not be considered by the Secretary in making adjustments pursu-
ant to clause (i). In making such reductions, the Secretary shall
treat the applicable update factor described in paragraph (3)(B)(vi)
for a fiscal year as being equal to the market basket percentage for
that year.

(B) In determining under subparagraph (A) whether to assign a
new base period which is more representative of the reasonable
and necessary cost to a hospital of providing inpatient services, the
Secretary shall take into consideration—

(i) changes in applicable technologies and medical practices,
or differences in the severity of illness among patients, that in-
crease the hospital’s costs;

(i1)) whether increases in wages and wage-related costs for
hospitals located in the geographic area in which the hospital
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is located exceed the average of the increases in such costs
paid by hospitals in the United States; and

(ii1) such other factors as the Secretary considers appropriate
in determining increases in the hospital’s costs of providing in-
patient services.

(C) Paragraph (1) shall not apply to payment of hospitals which
is otherwise determined under paragraph (3) of section 1814(b).

(5) In the case of any hospital having any cost reporting period
of other than a 12-month period, the Secretary shall determine the
12-month period which shall be used for purposes of this section.

(6) In the case of any hospital which becomes subject to the taxes
under section 3111 of the Internal Revenue Code of 1954, with re-
spect to any or all of its employees, for part or all of a cost report-
ing period, and was not subject to such taxes with respect to any
or all of its employees for all or part of the 12-month base cost re-
porting period referred to in subsection (b)(3)(A)(i), the Secretary
shall provide for an adjustment by increasing the base period
amount described in such subsection for such hospital by an
amount equal to the amount of such taxes which would have been
paid or accrued by such hospital for such base period if such hos-
pital had been subject to such taxes for all of such base period with
respect to all its employees, minus the amount of any such taxes
actually paid or accrued for such base period.

(7)(A) Notwithstanding paragraph (1), in the case of a hospital or
unit that is within a class of hospital described in subparagraph
(B) which first receives payments under this section on or after Oc-
tober 1, 1997—

(i) for each of the first 2 cost reporting periods for which the
hospital has a settled cost report, the amount of the payment
with respect to operating costs described in paragraph (1)
under part A on a per discharge or per admission basis (as the
case may be) is equal to the lesser of—

(I) the amount of operating costs for such respective pe-
riod, or

(II) 110 percent of the national median (as estimated by
the Secretary) of the target amount for hospitals in the
same class as the hospital for cost reporting periods ending
during fiscal year 1996, updated by the hospital market
basket increase percentage to the fiscal year in which the
hospital first received payments under this section, as ad-
justed under subparagraph (C); and

(i1) for purposes of computing the target amount for the sub-
sequent cost reporting period, the target amount for the pre-
ceding cost reporting period is equal to the amount determined
under clause (i) for such preceding period.

(B) For purposes of this paragraph, each of the following shall be
treated as a separate class of hospital:

(i) Hospitals described in clause (i) of subsection (d)(1)(B) and
psychiatric units described in the matter following clause (v) of
such subsection.

(i) Hospitals described in clause (ii) of such subsection and
rehabilitation units described in the matter following clause (v)
of such subsection.

(ii1) Hospitals described in clause (iv) of such subsection.
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(C) In applying subparagraph (A)(i)(II) in the case of a hospital
or unit, the Secretary shall provide for an appropriate adjustment
to the labor-related portion of the amount determined under such
subparagraph to take into account differences between average
wage-related costs in the area of the hospital and the national av-
erage of such costs within the same class of hospital.

(c)(1) The Secretary may provide, in his discretion, that payment
with respect to services provided by a hospital in a State may be
made in accordance with a hospital reimbursement control system
in a State, rather than in accordance with the other provisions of
this title, if the chief executive officer of the State requests such
treatment and if—

(A) the Secretary determines that the system, if approved
under this subsection, will apply (i) to substantially all non-
Federal acute care hospitals (as defined by the Secretary) in
the State and (ii) to the review of at least 75 percent of all rev-
enues or expenses in the State for inpatient hospital services
and of revenues or expenses for inpatient hospital services pro-
vided under the State’s plan approved under title XIX;

(B) the Secretary has been provided satisfactory assurances
as to the equitable treatment under the system of all entities
(including Federal and State programs) that pay hospitals for
inpatient hospital services, of hospital employees, and of hos-
pital patients;

(C) the Secretary has been provided satisfactory assurances
that under the system, over 36-month periods (the first such
period beginning with the first month in which this subsection
applies to that system in the State), the amount of payments
made under this title under such system will not exceed the
amount of payments which would otherwise have been made
under this title not using such system:;

(D) the Secretary determines that the system will not pre-
clude an eligible organization (as defined in section 1876(b))
from negotiating directly with hospitals with respect to the or-
ganization’s rate of payment for inpatient hospital services;
and

(E) the Secretary determines that the system requires hos-
pitals to meet the requirement of section 1866(a)(1)(G) and the
system provides for the exclusion of certain costs in accordance
with section 1862(a)(14) (except for such waivers thereof as the
Secretary provides by regulation).

The Secretary cannot deny the application of a State under this
subsection on the ground that the State’s hospital reimbursement
control system is based on a payment methodology other than on
the basis of a diagnosis-related group or on the ground that the
amount of payments made under this title under such system must
be less than the amount of payments which would otherwise have
been made under this title not using such system. If the Secretary
determines that the conditions described in subparagraph (C) are
based on maintaining payment amounts at no more than a speci-
fied percentage increase above the payment amounts in a base pe-
riod, the State has the option of applying such test (for inpatient
hospital services under part A) on an aggregate payment basis or
on the basis of the amount of payment per inpatient discharge or
admission. If the Secretary determines that the conditions de-
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scribed in subparagraph (C) are based on maintaining aggregate
payment amounts below a national average percentage increase in
total payments under part A for inpatient hospital services, the
Secretary cannot deny the application of a State under this sub-
section on the ground that the State’s rate of increase in such pay-
ments for such services must be less than such national average
rate of increase.

(2) In determining under paragraph (1)(C) the amount of pay-
ment which would otherwise have been made under this title for
a State, the Secretary may provide for appropriate adjustment of
such amount to take into account previous reductions effected in
the amount of payments made under this title in the State due to
the operation of the hospital reimbursement control system in the
State if the system has resulted in an aggregate rate of increase
in operating costs of inpatient hospital services (as defined in sub-
section (a)(4)) under this title for hospitals in the State which is
less than the aggregate rate of increase in such costs under this
title for hospitals in the United States.

(3) The Secretary shall discontinue payments under a system de-
scribed in paragraph (1) if the Secretary—

(A) determines that the system no longer meets the require-
ments of subparagraphs (A), (D), and (E) of paragraph (1) and,
if applicable, the requirements of paragraph (5), or

(B) has reason to believe that the assurances described in
subparagraph (B) or (C) of paragraph (1) (or, if applicable, in
paragraph (5)) are not being (or will not be) met.

(4) The Secretary shall approve the request of a State under
parag%raph (1) with respect to a hospital reimbursement control sys-
tem if—

(A) the requirements of subparagraphs (A), (B), (C), (D), and
(E)dof paragraph (1) have been met with respect to the system,
an

(B) with respect to that system a waiver of certain require-
ments of title XVIII of the Social Security Act has been ap-
proved on or before (and which is in effect as of) the date of
the enactment of the Social Security Amendments of 1983, pur-
suant to section 402(a) of the Social Security Amendments of
1967 or section 222(a) of the Social Security Amendments of
1972.

With respect to a State system described in this paragraph, the
Secretary shall judge the effectiveness of such system on the basis
of its rate of increase or inflation in inpatient hospital payments
for individuals under this title, as compared to the national rate of
increase or inflation for such payments, with the State retaining
the option to have the test applied on the basis of the aggregate
payments under the State system as compared to aggregate pay-
ments which would have been made under the national system
since October 1, 1984, to the most recent date for which annual
data are available.

(5) The Secretary shall approve the request of a State under
paraggaph (1) with respect to a hospital reimbursement control sys-
tem if—

(A) the requirements of subparagraphs (A), (B), (C), (D), and
(E) of paragraph (1) have been met with respect to the system;

(B) the Secretary determines that the system—
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(i) is operated directly by the State or by an entity des-
ignated pursuant to State law,

(i) provides for payment of hospitals covered under the
system under a methodology (which sets forth exceptions
and adjustments, as well as any method for changes in the
methodology) by which rates or amounts to be paid for hos-
pital services during a specified period are established
under the system prior to the defined rate period, and

(iii) hospitals covered under the system will make such
reports (in lieu of cost and other reports, identified by the
Secretary, otherwise required under this title) as the Sec-
retary may require in order to properly monitor assurances
provided under this subsection;

(C) the State has provided the Secretary with satisfactory as-
surances that operation of the system will not result in any
change in hospital admission practices which result in—

(i) a significant reduction in the proportion of patients
(receiving hospital services covered under the system) who
have no third-party coverage and who are unable to pay
for hospital services,

(i) a significant reduction in the proportion of individ-
uals admitted to hospitals for inpatient hospital services
for which payment is (or is likely to be) less than the an-
ticipated charges for or costs of such services,

(ii1) the refusal to admit patients who would be expected
to require unusually costly or prolonged treatment for rea-
sons other than those related to the appropriateness of the
care available at the hospital, or

(iv) the refusal to provide emergency services to any per-
son who is in need of emergency services if the hospital
provides such services;

(D) any change by the State in the system which has the ef-
fect of materially reducing payments to hospitals can only take
effect upon 60 days notice to the Secretary and to the hospitals
the payment to which is likely to be materially affected by the
change; and

(E) the State has provided the Secretary with satisfactory as-
surances that in the development of the system the State has
consulted with local governmental officials concerning the im-
pact of the system on public hospitals.

The Secretary shall respond to requests of States under this para-
graph within 60 days of the date the request is submitted to the
Secretary.

(6) If the Secretary determines that the assurances described in
paragraph (1)(C) have not been met with respect to any 36-month
period, the Secretary may reduce payments under this title to hos-
pitals under the system in an amount equal to the amount by
which the payment under this title under such system for such pe-
riod exceeded the amount of payments which would otherwise have
been made under this title not using such system.

(7) In the case of a State which made a request under paragraph
(5) before December 31, 1984, for the approval of a State hospital
reimbursement control system and which request was approved—
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(A) in applying paragraphs (1)(C) and (6), a reference to a
“36-month period” is deemed a reference to a “48-month pe-
riod”, and

(B) in order to allow the State the opportunity to provide the
assurances described in paragraph (1)(C) for a 48-month pe-
riod, the Secretary may not discontinue payments under the
system, under the authority of paragraph (3)(A) because the
Secretary has reason to believe that such assurances are not
being (or will not be) met, before July 1, 1986.

(d)(1)(A) Notwithstanding section 1814(b) but subject to the pro-
visions of section 1813, the amount of the payment with respect to
the operating costs of inpatient hospital services (as defined in sub-
section (a)(4)) of a subsection (d) hospital (as defined in subpara-
graph (B)) for inpatient hospital discharges in a cost reporting pe-
riod or in a fiscal year—

(i) beginning on or after October 1, 1983, and before October
1, 1984, is equal to the sum of—

(I) the target percentage (as defined in subparagraph
(C)) of the hospital’s target amount for the cost reporting
period (as defined in subsection (b)(3)(A), but determined
without the application of subsection (a)), and

(IT1) the DRG percentage (as defined in subparagraph
(C)) of the regional adjusted DRG prospective payment
rate determined under paragraph (2) for such discharges;

(i1) beginning on or after October 1, 1984, and before October
1, 1987, is equal to the sum of—

(I) the target percentage (as defined in subparagraph
(C)) of the hospital’s target amount for the cost reporting
period (as defined in subsection (b)(3)(A), but determined
without the application of subsection (a)), and

(IT) the DRG percentage (as defined in subparagraph
(C)) of the applicable combined adjusted DRG prospective
payment rate determined under subparagraph (D) for such
discharges; or

(iii) beginning on or after April 1, 1988, is equal to

(I) the national adjusted DRG prospective payment rate
determined under paragraph (3) for such discharges, or

(IT) for discharges occurring during a fiscal year ending
on or before September 30, 1996, the sum of 85 percent of
the national adjusted DRG prospective payment rate de-
termined under paragraph (3) for such discharges and 15
percent of the regional adjusted DRG prospective payment
rate determined under such paragraph, but only if the av-
erage standardized amount (described in clause (i)(I) or
clause (ii)(I) of paragraph (3)(D)) for hospitals within the
region of, and in the same large urban or other area (or,
for discharges occurring during a fiscal year ending on or
before September 30, 1994, the same rural, large urban, or
other urban area) as, the hospital is greater than the aver-
age standardized amount (described in the respective
clause) for hospitals within the United States in that type
of area for discharges occurring during such fiscal year.

(B) As used in this section, the term “subsection (d) hospital”
means a hospital located in one of the fifty States or the District
of Columbia other than—
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(i) a psychiatric hospital (as defined in section 1861(f)),

(i1) a rehabilitation hospital (as defined by the Secretary),

(ii1) a hospital whose inpatients are predominantly individ-
uals under 18 years of age,

(iv)(I) a hospital which has an average inpatient length of
stay (as determined by the Secretary) of greater than 25 days,
or

(IT) a hospital that first received payment under this sub-
section in 1986 which has an average inpatient length of stay
(as determined by the Secretary) of greater than 20 days and
that has 80 percent or more of its annual medicare inpatient
discharges with a principal diagnosis that reflects a finding of
neoplastic disease in the 12-month cost reporting period ending
in fiscal year 1997, or

(v)(I) a hospital that the Secretary has classified, at any time
on or before December 31, 1990, (or, in the case of a hospital
that, as of the date of the enactment of this clause, is located
in a State operating a demonstration project under section
1814(b), on or before December 31, 1991) for purposes of apply-
ing exceptions and adjustments to payment amounts under
this subsection, as a hospital involved extensively in treatment
for or research on cancer,

(IT) a hospital that was recognized as a comprehensive can-
cer center or clinical cancer research center by the National
Cancer Institute of the National Institutes of Health as of
April 20, 1983, that is located in a State which, as of December
19, 1989, was not operating a demonstration project under sec-
tion 1814(b), that applied and was denied, on or before Decem-
ber 31, 1990, for classification as a hospital involved exten-
sively in treatment for or research on cancer under this clause
(as in effect on the day before the date of the enactment of this
subclause), that as of the date of the enactment of this sub-
clause, is licensed for less than 50 acute care beds, and that
demonstrates for the 4—year period ending on December 31,
1996, that at least 50 percent of its total discharges have a
principal finding of neoplastic disease, as defined in subpara-
graph (E), or

(ITT) a hospital that was recognized as a clinical cancer re-
search center by the National Cancer Institute of the National
Institutes of Health as of February 18, 1998, that has never
been reimbursed for inpatient hospital services pursuant to a
reimbursement system under a demonstration project under
section 1814(b), that is a freestanding facility organized pri-
marily for treatment of and research on cancer and is not a
unit of another hospital, that as of the date of the enactment
of this subclause, is licensed for 162 acute care beds, and that
demonstrates for the 4-year period ending on June 30, 1999,
that at least 50 percent of its total discharges have a principal
finding of neoplastic disease, as defined in subparagraph (E);

and, in accordance with regulations of the Secretary, does not in-
clude a psychiatric or rehabilitation unit of the hospital which is
a distinct part of the hospital (as defined by the Secretary). A hos-
pital that was classified by the Secretary on or before September
30, 1995, as a hospital described in clause (iv) shall continue to be



63

so classified notwithstanding that it is located in the same building
as, or on the same campus as, another hospital.

(C) For purposes of this subsection, for cost reporting periods be-
ginning—

(i) on or after October 1, 1983, and before October 1, 1984,
the “target percentage” is 75 percent and the “DRG percent-
age” is 25 percent;

(i) on or after October 1, 1984, and before October 1, 1985,
the “target percentage” is 50 percent and the “DRG percent-
age” is 50 percent;

(iii) on or after October 1, 1985, and before October 1, 1986,
the “target percentage” is 45 percent and the “DRG percent-
age” is 55 percent; and

(iv) on or after October 1, 1986, and before October 1, 1987,
the “target percentage” is 25 percent and the “DRG percent-
age” is 75 percent.

(D) For purposes of subparagraph (A)(ii)(II), the “applicable com-
bined adjusted DRG prospective payment rate” for discharges oc-
curring—

(i) on or after October 1, 1984, and before October 1, 1986,
is a combined rate consisting of 25 percent of the national ad-
justed DRG prospective payment rate, and 75 percent of the re-
gional adjusted DRG prospective payment rate, determined
under paragraph (3) for such discharges; and

(i) on or after October 1, 1986, and before October 1, 1987,
is a combined rate consisting of 50 percent of the national ad-
justed DRG prospective payment rate, and 50 percent of the re-
gional adjusted DRG prospective payment rate, determined
under paragraph (3) for such discharges.

(E) For purposes of subclauses (II) and (III) of subparagraph
(B)(v) only, the term “principal finding of neoplastic disease” means
the condition established after study to be chiefly responsible for
occasioning the admission of a patient to a hospital, except that
only discharges with ICD-9—CM principal diagnosis codes of 140
through 239, V58.0, V58.1, V66.1, V66.2, or 990 will be considered
to reflect such a principal diagnosis.

(2) The Secretary shall determine a national adjusted DRG pro-
spective payment rate, for each inpatient hospital discharge in fis-
cal year 1984 involving inpatient hospital services of a subsection
(d) hospital in the United States, and shall determine a regional
adjusted DRG prospective payment rate for such discharges in each
region, for which payment may be made under part A of this title.
Each such rate shall be determined for hospitals located in urban
or rural areas within the United States or within each such region,
respectively, as follows:

(A) DETERMINING ALLOWABLE INDIVIDUAL HOSPITAL COSTS
FOR BASE PERIOD.—The Secretary shall determine the allow-
able operating costs per discharge of inpatient hospital services
for the hospital for the most recent cost reporting period for
which data are available.

(B) UPDATING FOR FISCAL YEAR 1984.—The Secretary shall
update each amount determined under subparagraph (A) for
fiscal year 1984 by—

(i) updating for fiscal year 1983 by the estimated aver-
age rate of change of hospital costs industry-wide between
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the cost reporting period used under such subparagraph
and fiscal year 1983 and the most recent case-mix data
available, and

(i1) projecting for fiscal year 1984 by the applicable per-
centage increase (as defined in subsection (b)(3)(B)) for fis-
cal year 1984.

(C) STANDARDIZING AMOUNTS.—The Secretary shall stand-
ardize the amount updated under subparagraph (B) for each
hospital by—

(i) excluding an estimate of indirect medical education
costs (taking into account, for discharges occurring after
September 30, 1986, the amendments made by section
9104(a) of the Medicare and Medicaid Budget Reconcili-
ation Amendments of 1985), except that the Secretary
shall not take into account any reduction in the amount of
additional payments under paragraph (5)(B)(ii) resulting
from the amendment made by section 4621(a)(1) of the
Balanced Budget Act of 1997 or any additional payments
under such paragraph resulting from the application of
section 111 of the Medicare, Medicaid, and SCHIP Bal-
anced Budget Refinement Act of 1999, of section 302 of the
Medicare, Medicaid, and SCHIP Benefits Improvement
and Protection Act of 2000, or the Medicare Prescription
Drug, Improvement, and Modernization Act of 2003,

(i1) adjusting for variations among hospitals by area in
the average hospital wage level,

((iiii) adjusting for variations in case mix among hospitals,
an

(iv) for discharges occurring on or after October 1, 1986,
excluding an estimate of the additional payments to cer-
tain hospitals to be made under paragraph (5)(F), except
that the Secretary shall not exclude additional payments
under such paragraph made as a result of the enactment
of section 6003(c) of the Omnibus Budget Reconciliation
Act of 1989, the enactment of section 4002(b) of the Omni-
bus Budget Reconciliation Act of 1990, the enactment of
section 303 of the Medicare, Medicaid, and SCHIP Benefits
Improvement and Protection Act of 2000, or the enactment
of section 402(a)(1) of the Medicare Prescription Drug, Im-
provement, and Modernization Act of 2003.

(D) COMPUTING URBAN AND RURAL AVERAGES.—The Secretary
shall compute an average of the standardized amounts deter-
mined under subparagraph (C) for the United States and for
each region—

(1) for all subsection (d) hospitals located in an urban
are(:ia within the United States or that region, respectively,
an

(i1) for all subsection (d) hospitals located in a rural area
within the United States or that region, respectively.

For purposes of this subsection, the term “region” means one
of the nine census divisions, comprising the fifty States and the
District of Columbia, established by the Bureau of the Census
for statistical and reporting purposes; the term “urban area”
means an area within a Metropolitan Statistical Area (as de-
fined by the Office of Management and Budget) or within such
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similar area as the Secretary has recognized under subsection
(a) by regulation; the term “large urban area” means, with re-
spect to a fiscal year, such an urban area which the Secretary
determines (in the publications described in subsection (e)(5)
before the fiscal year) has a population of more than 1,000,000
(as determined by the Secretary based on the most recent
available population data published by the Bureau of the Cen-
sus); and the term “rural area” means any area outside such
an area or similar area. A hospital located in a Metropolitan
Statistical Area shall be deemed to be located in the region in
which the largest number of the hospitals in the same Metro-
politan Statistical Area are located, or, at the option of the Sec-
retary, the region in which the majority of the inpatient dis-
charges (with respect to which payments are made under this
title) from hospitals in the same Metropolitan Statistical Area
are made.

(E) REDUCING FOR VALUE OF OUTLIER PAYMENTS.—The Sec-
retary shall reduce each of the average standardized amounts
determined under subparagraph (D) by a proportion equal to
the proportion (estimated by the Secretary) of the amount of
payments under this subsection based on DRG prospective
payment rates which are additional payments described in
paragraph (5)(A) (relating to outlier payments).

(F) MAINTAINING BUDGET NEUTRALITY.—The Secretary shall
adjust each of such average standardized amounts as may be
required under subsection (e)(1)(B) for that fiscal year.

(G) COMPUTING DRG-SPECIFIC RATES FOR URBAN AND RURAL
HOSPITALS IN THE UNITED STATES AND IN EACH REGION.—For
each discharge classified within a diagnosis-related group, the
Secretary shall establish a national DRG prospective payment
rate and shall establish a regional DRG prospective payment
rate for each region, each of which is equal—

(1) for hospitals located in an urban area in the United
States or that region (respectively), to the product of—

(I) the average standardized amount (computed
under subparagraph (D), reduced under subparagraph
(E), and adjusted under subparagraph (F)) for hos-
pitals located in an urban area in the United States
or that region, and

(II) the weighting factor (determined under para-
graph (4)(B)) for that diagnosis-related group; and

(i1) for hospitals located in a rural area in the United
States or that region (respectively), to the product of—

(I) the average standardized amount (computed
under subparagraph (D), reduced under subparagraph
(E), and adjusted under subparagraph (F)) for hos-
pitals located in a rural area in the United States or
that region, and

(II) the weighting factor (determined under para-
graph (4)(B)) for that diagnosis-related group.

(H) ADJUSTING FOR DIFFERENT AREA WAGE LEVELS.—The Sec-
retary shall adjust the proportion, (as estimated by the Sec-
retary from time to time) of hospitals’ costs which are attrib-
utable to wages and wage-related costs, of the national and re-
gional DRG prospective payment rates computed under sub-
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paragraph (G) for area differences in hospital wage levels by
a factor (established by the Secretary) reflecting the relative
hospital wage level in the geographic area of the hospital com-
pared to the national average hospital wage level.

(3) The Secretary shall determine a national adjusted DRG pro-
spective payment rate, for each inpatient hospital discharge in a
fiscal year after fiscal year 1984 involving inpatient hospital serv-
ices of a subsection (d) hospital in the United States, and shall de-
termine, for fiscal years before fiscal year 1997, a regional adjusted
DRG prospective payment rate for such discharges in each region
for which payment may be made under part A of this title. Each
such rate shall be determined for hospitals located in large urban,
other urban, or rural areas within the United States and within
each such region, respectively, as follows:

(A) UPDATING PREVIOUS STANDARDIZED AMOUNTS.—(i) For
discharges occurring in a fiscal year beginning before October
1, 1987, the Secretary shall compute an average standardized
amount for hospitals located in an urban area and for hospitals
located in a rural area within the United States and for hos-
pitals located in an urban area and for hospitals located in a
rural area within each region, equal to the respective average
standardized amount computed for the previous fiscal year
under paragraph (2)(D) or under this subparagraph, increased
for the fiscal year involved by the applicable percentage in-
crease under subsection (b)(3)(B). With respect to discharges
occurring on or after October 1, 1987, the Secretary shall com-
pute urban and rural averages on the basis of discharge
weighting rather than hospital weighting, making appropriate
adjustments to ensure that computation on such basis does not
result in total payments under this section that are greater or
less than the total payments that would have been made under
this section but for this sentence, and making appropriate
changes in the manner of determining the reductions under
subparagraph (C)(ii).

(i1) For discharges occurring in a fiscal year beginning on or
after October 1, 1987, and ending on or before September 30,
1994, the Secretary shall compute an average standardized
amount for hospitals located in a large urban area, for hos-
pitals located in a rural area, and for hospitals located in other
urban areas, within the United States and within each region,
equal to the respective average standardized amount computed
for the previous fiscal year under this subparagraph increased
by the applicable percentage increase under subsection
(b)(3)(B)(i) with respect to hospitals located in the respective
areas for the fiscal year involved.

(iii) For discharges occurring in the fiscal year beginning on
October 1, 1994, the average standardized amount for hospitals
located in a rural area shall be equal to the average standard-
ized amount for hospitals located in an urban area. For dis-
charges occurring on or after October 1, 1994, the Secretary
shall adjust the ratio of the labor portion to non-labor portion
of each average standardized amount to equal such ratio for
the national average of all standardized amounts.

(iv)(I) Subject to subclause (II), for discharges occurring in a
fiscal year beginning on or after October 1, 1995, the Secretary
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shall compute an average standardized amount for hospitals
located in a large urban area and for hospitals located in other
areas within the United States and within each region equal
to the respective average standardized amount computed for
the previous fiscal year under this subparagraph increased by
the applicable percentage increase under subsection (b)(3)(B)(1)
with respect to hospitals located in the respective areas for the
fiscal year involved.

(IT) For discharges occurring in a fiscal year (beginning with
fiscal year 2004), the Secretary shall compute a standardized
amount for hospitals located in any area within the United
States and within each region equal to the standardized
amount computed for the previous fiscal year under this sub-
paragraph for hospitals located in a large urban area (or, be-
ginning with fiscal year 2005, for all hospitals in the previous
fiscal year) increased by the applicable percentage increase
under subsection (b)(3)(B)(i) for the fiscal year involved.

(v) Average standardized amounts computed under this
paragraph shall be adjusted to reflect the most recent case-mix
data available.

(vi) Insofar as the Secretary determines that the adjust-
ments under paragraph (4)(C)(i) for a previous fiscal year (or
estimates that such adjustments for a future fiscal year) did
(or are likely to) result in a change in aggregate payments
under this subsection during the fiscal year that are a result
of changes in the coding or classification of discharges that do
not reflect real changes in case mix, the Secretary may adjust
the average standardized amounts computed under this para-
graph for subsequent fiscal years so as to eliminate the effect
of such coding or classification changes.

(B) REDUCING FOR VALUE OF OUTLIER PAYMENTS.—The Sec-
retary shall reduce each of the average standardized amounts
determined under subparagraph (A) by a factor equal to the
proportion of payments under this subsection (as estimated by
the Secretary) based on DRG prospective payment amounts
which are additional payments described in paragraph (5)(A)
(relating to outlier payments).

(C)i) MAINTAINING BUDGET NEUTRALITY FOR FISCAL YEAR
1985.—For discharges occurring in fiscal year 1985, the Sec-
retary shall adjust each of such average standardized amounts
as may be required under subsection (e)(1)(B) for that fiscal
year.

(ii) REDUCING FOR SAVINGS FROM AMENDMENT TO INDIRECT
TEACHING ADJUSTMENT FOR DISCHARGES AFTER SEPTEMBER 30,
1986.—For discharges occurring after September 30, 1986, the
Secretary shall further reduce each of the average standard-
ized amounts (in a proportion which takes into account the dif-
fering effects of the standardization effected under paragraph
(2)(C)1)) so as to provide for a reduction in the total of the pay-
ments (attributable to this paragraph) made for discharges oc-
curring on or after October 1, 1986, of an amount equal to the
estimated reduction in the payment amounts under paragraph
(5)(B) that would have resulted from the enactment of the
amendments made by section 9104 of the Medicare and Med-
icaid Budget Reconciliation Amendments of 1985 and by sec-
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tion 4003(a)(1) of the Omnibus Budget Reconciliation Act of
1987 if the factor described in clause (11)(IT) of paragraph (5)(B)
(determined without regard to amendments made by the Om-
nibus Budget Reconciliation Act of 1990) were applied for dis-
charges occurring on or after such date instead of the factor de-
scribed in clause (ii) of that paragraph.

(D) COMPUTING DRG-SPECIFIC RATES FOR HOSPITALS.—For
each discharge classified within a diagnosis-related group, the
Secretary shall establish for the fiscal year a national DRG
prospective payment rate and shall establish, for fiscal years
before fiscal year 1997, a regional DRG prospective payment
rate for each region which is equal—

(i) for fiscal years before fiscal year 2004, for hospitals
located in a large urban area in the United States or that
region (respectively), to the product of—

(I) the average standardized amount (computed
under subparagraph (A), reduced under subparagraph
(B), and adjusted or reduced under subparagraph (C))
for the fiscal year for hospitals located in such a large
urban area in the United States or that region, and

(IT) the weighting factor (determined under para-
graph (4)(B)) for that diagnosis-related group;

(i1) for fiscal years before fiscal year 2004, for hospitals
located in other areas in the United States or that region
(respectively), to the product of—

(I) the average standardized amount (computed
under subparagraph (A), reduced under subparagraph
(B), and adjusted or reduced under subparagraph (C))
for the fiscal year for hospitals located in other areas
in the United States or that region, and

(II) the weighting factor (determined under para-
graph (4)(B)) for that diagnosis-related group; and

(iii) for a fiscal year beginning after fiscal year 2003, for
hospitals located in all areas, to the product of—

(I) the applicable standardized amount (computed
under subparagraph (A)), reduced under subparagraph
(B), and adjusted or reduced under subparagraph (C)
for the fiscal year; and

(IT) the weighting factor (determined under para-
graph (4)(B)) for that diagnosis-related group.

(E) ADJUSTING FOR DIFFERENT AREA WAGE LEVELS.—

(1) IN GENERAL.—Except as provided in clause (ii) or (iii),
the Secretary shall adjust the proportion, (as estimated by
the Secretary from time to time) of hospitals’ costs which
are attributable to wages and wage-related costs, of the
DRG prospective payment rates computed under subpara-
graph (D) for area differences in hospital wage levels by a
factor (established by the Secretary) reflecting the relative
hospital wage level in the geographic area of the hospital
compared to the national average hospital wage level. Not
later than October 1, 1990, and October 1, 1993 (and at
least every 12 months thereafter), the Secretary shall up-
date the factor under the preceding sentence on the basis
of a survey conducted by the Secretary (and updated as ap-
propriate) of the wages and wage-related costs of sub-
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section (d) hospitals in the United States. Not less often
than once every 3 years the Secretary (through such sur-
vey or otherwise) shall measure the earnings and paid
hours of employment by occupational category and shall
exclude data with respect to the wages and wage-related
costs incurred in furnishing skilled nursing facility serv-
ices. Any adjustments or updates made under this sub-
paragraph for a fiscal year (beginning with fiscal year
1991) shall be made in a manner that assures that the ag-
gregate payments under this subsection in the fiscal year
are not greater or less than those that would have been
made in the year without such adjustment. The Secretary
shall apply the previous sentence for any period as if the
amendments made by section 403(a)(1) of the Medicare
Prescription Drug, Improvement, and Modernization Act of
2003 and the amendments made by section 10324(a)(1) of
the Patient Protection and Affordable Care Act?3 had not
been enacted.

(ii) ALTERNATIVE PROPORTION TO BE ADJUSTED BEGIN-
NING IN FISCAL YEAR 2005.—For discharges occurring on or
after October 1, 2004, the Secretary shall substitute “62
percent” for the proportion described in the first sentence
of clause (i), unless the application of this clause would re-
sult in lower payments to a hospital than would otherwise
be made.

(iii) FLOOR ON AREA WAGE INDEX FOR HOSPITALS IN FRON-
TIER STATES.—

(I) IN GENERAL.—Subject to subclause (IV), for dis-
charges occurring on or after October 1, 2010, the area
wage index applicable under this subparagraph to any
hospital which is located in a frontier State (as defined
in subclause (II)) may not be less than 1.00.

(IT) FRONTIER STATE DEFINED.—In this clause, the
term “frontier State” means a State in which at least
50 percent of the counties in the State are frontier
counties.

(ITI) FRONTIER COUNTY DEFINED.—In this clause, the
term “frontier county” means a county in which the
population per square mile is less than 6.

(IV) LIMITATION.—This clause shall not apply to any
hospital located in a State that receives a non-labor
related share adjustment under paragraph (5)(H).

(4)(A) The Secretary shall establish a classification of inpatient
hospital discharges by diagnosis-related groups and a methodology
for classifying specific hospital discharges within these groups.

(B) For each such diagnosis-related group the Secretary shall as-
sign an appropriate weighting factor which reflects the relative
hospital resources used with respect to discharges classified within
that group compared to discharges classified within other groups.

73 Section 10324(a)(2) of Public Law 111-148 (124 Stat. 959) provides for an amendment to
the third sentence of section 1886(d)(3)(E) by inserting “and the amendments made by section
10324(a)(1) of the Patient Protection and Affordable Care Act” after “2003”. Such amendment
was carried out by inserting such language after “2003” in the fifth sentence to reflect the prob-
able intent of Congress.
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(C)d) The Secretary shall adjust the classifications and weighting
factors established under subparagraphs (A) and (B), for discharges
in fiscal year 1988 and at least annually thereafter, to reflect
changes in treatment patterns, technology (including a new med-
ical service or technology under paragraph (5)(K)), and other fac-
tors which may change the relative use of hospital resources.

(ii) For discharges in fiscal year 1990, the Secretary shall reduce
the weighting factor for each diagnosis-related group by 1.22 per-
cent.

(iii) Any such adjustment under clause (i) for discharges in a fis-
cal year (beginning with fiscal year 1991) shall be made in a man-
ner that assures that the aggregate payments under this sub-
section for discharges in the fiscal year are not greater or less than
those that would have been made for discharges in the year with-
out such adjustment.

(D)) For discharges occurring on or after October 1, 2008, the
diagnosis-related group to be assigned under this paragraph for a
discharge described in clause (ii) shall be a diagnosis-related group
that does not result in higher payment based on the presence of a
secondary diagnosis code described in clause (iv).

(i) A discharge described in this clause is a discharge which
meets the following requirements:

(I) The discharge includes a condition identified by a diag-
nosis code selected under clause (iv) as a secondary diagnosis.

(IT) But for clause (i), the discharge would have been classi-
fied to a diagnosis-related group that results in a higher pay-
ment based on the presence of a secondary diagnosis code se-
lected under clause (iv).

(ITI) At the time of admission, no code selected under clause
(iv) was present.

(ii1) As part of the information required to be reported by a hos-
pital with respect to a discharge of an individual in order for pay-
ment to be made under this subsection, for discharges occurring on
or after October 1, 2007, the information shall include the sec-
ondary diagnosis of the individual at admission.

(iv) By not later than October 1, 2007, the Secretary shall select
diagnosis codes associated with at least two conditions, each of
which codes meets all of the following requirements (as determined
by the Secretary):

(I) Cases described by such code have a high cost or high vol-
ume, or both, under this title.

(IT) The code results in the assignment of a case to a diag-
nosis-related group that has a higher payment when the code
is present as a secondary diagnosis.

(III) The code describes such conditions that could reason-
ably have been prevented through the application of evidence-
based guidelines.

The Secretary may from time to time revise (through addition or
deletion of codes) the diagnosis codes selected under this clause so
long as there are diagnosis codes associated with at least two con-
ditions selected for discharges occurring during any fiscal year.

(v) In selecting and revising diagnosis codes under clause (iv), the
Secretary shall consult with the Centers for Disease Control and
Prevention and other appropriate entities.
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(vi) Any change resulting from the application of this subpara-
graph shall not be taken into account in adjusting the weighting
factors under subparagraph (C)(i) or in applying budget neutrality
under subparagraph (C)(i1i).

(5)(A)(i) For discharges occurring during fiscal years ending on or
before September 30, 1997, the Secretary shall provide for an addi-
tional payment for a subsection (d) hospital for any discharge in a
diagnosis-related group, the length of stay of which exceeds the
mean length of stay for discharges within that group by a fixed
number of days, or exceeds such mean length of stay by some fixed
number of standard deviations, whichever is the fewer number of
days.

(i1) For cases which are not included in clause (i), a subsection
(d) hospital may request additional payments in any case where
charges, adjusted to cost, exceed a fixed multiple of the applicable
DRG prospective payment rate, or exceed such other fixed dollar
amount, whichever is greater, or for discharges in fiscal years be-
ginning on or after October 1, 1994, exceed the sum of the applica-
ble DRG prospective payment rate plus any amounts payable
under subparagraphs (B) and (F) plus a fixed dollar amount deter-
mined by the Secretary.

(ii1) The amount of such additional payment under clauses (i) and
(ii) shall be determined by the Secretary and shall (except as pay-
ments under clause (i) are required to be reduced to take into ac-
count the requirements of clause (v)) approximate the marginal
cost of care beyond the cutoff point applicable under clause (i) or
(ii).

(iv) The total amount of the additional payments made under
this subparagraph for discharges in a fiscal year may not be less
than 5 percent nor more than 6 percent of the total payments pro-
jected or estimated to be made based on DRG prospective payment
rates for discharges in that year.

(v) The Secretary shall provide that—

(I) the day outlier percentage for fiscal year 1995 shall be 75
percent of the day outlier percentage for fiscal year 1994;

(IT) the day outlier percentage for fiscal year 1996 shall be
50dpercent of the day outlier percentage for fiscal year 1994;
an

(ITT) the day outlier percentage for fiscal year 1997 shall be
25 percent of the day outlier percentage for fiscal year 1994.

(vi) For purposes of this subparagraph the term “day outlier per-
centage” means, for a fiscal year, the percentage of the total addi-
tional payments made by the Secretary under this subparagraph
for discharges in that fiscal year which are additional payments
under clause (i).

(B) The Secretary shall provide for an additional payment
amount for subsection (d) hospitals with indirect costs of medical
education, in an amount computed in the same manner as the ad-
justment for such costs under regulations (in effect as of January
1, 1983) under subsection (a)(2), except as follows:

(i) The amount of such additional payment shall be deter-
mined by multiplying (I) the sum of the amount determined
under paragraph (1)(A)Gi)II) (or, if applicable, the amount de-
termined under paragraph (1)(A)(iii)) and, for cases qualifying
for additional payment under subparagraph (A)@i), the amount
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paid to the hospital under subparagraph (A), by (II) the indi-
rect teaching adjustment factor described in clause (ii).

(i1) For purposes of clause (i)(II), the indirect teaching adjust-
ment factor is equal to ¢ x (((14r) to the nth power) — 1),
where “r” is the ratio of the hospital’s full-time equivalent in-
terns and residents to beds and “n” equals .405. Subject to
clause (ix), for discharges occurring—

(I) on or after October 1, 1988, and before October 1,
1997, “c” is equal to 1.89;

(IT) during fiscal year 1998, “c” is equal to 1.72;

(ITI) during fiscal year 1999, “c” is equal to 1.6;

(IV) during fiscal year 2000, “c” is equal to 1.47;

(V) during fiscal year 2001, “c” is equal to 1.54;

(VI) during fiscal year 2002, “c” is equal to 1.6;

(VII) on or after October 1, 2002, and before April 1,
2004, “c” is equal to 1.35;

(VIII) on or after April 1, 2004, and before October 1,
2004, “c” is equal to 1.47;

(IX) during fiscal year 2005, “c” is equal to 1.42;

(X) during fiscal year 2006, “c” is equal to 1.37;

(XI) during fiscal year 2007, “c” is equal to 1.32; and

(XII) on or after October 1, 2007, “¢” is equal to 1.35.

(iii) In determining such adjustment the Secretary shall not
distinguish between those interns and residents who are em-
ployees of a hospital and those interns and residents who fur-
nish services to a hospital but are not employees of such hos-
pital.

(iv)(I) Effective for discharges occurring on or after October
1, 1997, and before July 1, 2010, all the time spent by an in-
tern or resident in patient care activities under an approved
medical residency training program at an entity in a nonhos-
pital setting shall be counted towards the determination of full-
time equivalency if the hospital incurs all, or substantially all,
of the costs for the training program in that setting.

(IT) Effective for discharges occurring on or after July 1,
2010, all the time spent by an intern or resident in patient
care activities in a nonprovider setting shall be counted to-
wards the determination of full-time equivalency if a hospital
incurs the costs of the stipends and fringe benefits of the in-
tern or resident during the time the intern or resident spends
in that setting. If more than one hospital incurs these costs, ei-
ther directly or through a third party, such hospitals shall
count a proportional share of the time, as determined by writ-
ten agreement between the hospitals, that a resident spends
training in that setting.

(v) In determining the adjustment with respect to a hospital
for discharges occurring on or after October 1, 1997, the total
number of full-time equivalent interns and residents in the
fields of allopathic and osteopathic medicine in either a hos-
pital or nonhospital setting may not exceed the number (or,
130 percent of such number in the case of a hospital located
in a rural area) of such full-time equivalent interns and resi-
dents in the hospital with respect to the hospital’s most recent
cost reporting period ending on or before December 31, 1996.
Rules similar to the rules of subsection (h)(4)(F)(ii) shall apply
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for purposes of this clause. The provisions of subsections
(h)(4)(H)(vi), (h)(7), and (h)(8) shall apply with respect to the
first sentence of this clause in the same manner as they apply
with respect to subsection (h)(4)(F)(i). 74

(vi) For purposes of clause (ii)—

(I) “r” may not exceed the ratio of the number of interns
and residents, subject to the limit under clause (v), with
respect to the hospital for its most recent cost reporting
period to the hospital’s available beds (as defined by the
Secretary) during that cost reporting period, and

(II) for the hospital’s cost reporting periods beginning on
or after October 1, 1997, subject to the limits described in
clauses (iv) and (v), the total number of full-time equiva-
lent residents for payment purposes shall equal the aver-
age of the actual full-time equivalent resident count for the
cost reporting period and the preceding two cost reporting
periods.

In the case of the first cost reporting period beginning on or
after October 1, 1997, subclause (II) shall be applied by using
the agerage for such period and the preceding cost reporting
period.

(vii) If any cost reporting period beginning on or after Octo-
ber 1, 1997, is not equal to twelve months, the Secretary shall
make appropriate modifications to ensure that the average
full-time equivalent residency count pursuant to subclause (II)
of clause (vi) is based on the equivalent of full twelve-month
cost reporting periods.

(viii) Rules similar to the rules of subsection (h)(4)(H) shall
apply for purposes of clauses (v) and (vi).

(ix) For discharges occurring on or after July 1, 2005, insofar
as an additional payment amount under this subparagraph is
attributable to resident positions redistributed to a hospital
under subsection (h)(7)(B), in computing the indirect teaching
adjustment factor under clause (ii) the adjustment shall be
computed in a manner as if “c” were equal to 0.66 with respect
to such resident positions.

(x) For discharges occurring on or after July 1, 2011, insofar
as an additional payment amount under this subparagraph is
attributable to resident positions distributed to a hospital
under subsection (h)(8)(B), the indirect teaching adjustment
factor shall be computed in the same manner as provided
under clause (ii) with respect to such resident positions.

(x)(I)75 The provisions of subparagraph (K) of subsection
(h)(4) shall apply under this subparagraph in the same manner
as they apply under such subsection.

(II) In determining the hospital’s number of full-
time equivalent residents for purposes of this subpara-
graph, all the time spent by an intern or resident in
an approved medical residency training program in
non-patient care activities, such as didactic con-

74The amendments to the second sentence of section 1886(d)(5)(B)(v) by sections 5503(b)(1)
and 5506(b) of Public Law 111-148 were carried out to the third sentence to reflect the probable
intent of Congress.

75Two clauses designated as (x) so in law. See amendments made by sections 5503(b)(2) and
5505(b) of Public Law 111-148.
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ferences and seminars, as such time and activities are
defined by the Secretary, that occurs in the hospital
shall be counted toward the determination of full-time
equivalency if the hospital—
(aa) is recognized as a subsection (d) hospital;
(bb) is recognized as a subsection (d) Puerto
Rico hospital,
(ce) is reimbursed under a reimbursement sys-
tem authorized under section 1814(b)(3); or
(dd) is a provider-based hospital outpatient de-
partment.

(IIT) In determining the hospital’s number of full-
time equivalent residents for purposes of this subpara-
graph, all the time spent by an intern or resident in
an approved medical residency training program in re-
search activities that are not associated with the treat-
ment or diagnosis of a particular patient, as such time
and activities are defined by the Secretary, shall not
be counted toward the determination of full-time
equivalency.

(C)(i) The Secretary shall provide for such exceptions and adjust-
ments to the payment amounts established under this subsection
(other than under paragraph (9)) as the Secretary deems appro-
priate to take into account the special needs of regional and na-
tional referral centers (including those hospitals of 275 or more
beds located in rural areas). A hospital which is classified as a
rural hospital may appeal to the Secretary to be classified as a
rural referral center under this clause on the basis of criteria (es-
tablished by the Secretary) which shall allow the hospital to dem-
onstrate that it should be so reclassified by reason of certain of its
operating characteristics being similar to those of a typical urban
hospital located in the same census region and which shall not re-
quire a rural osteopathic hospital to have more than 3,000 dis-
charges in a year in order to be classified as a rural referral center.
Such characteristics may include wages, scope of services, service
area, and the mix of medical specialties. The Secretary shall pub-
lish the criteria not later than August 17, 1984, for implementation
by October 1, 1984. An appeal allowed under this clause must be
submitted to the Secretary (in such form and manner as the Sec-
retary may prescribe) during the quarter before the first quarter of
the hospital’s cost reporting period (or, in the case of a cost report-
ing period beginning during October 1984, during the first quarter
of that period), and the Secretary must make a final determination
with respect to such appeal within 60 days after the date the ap-
peal was submitted. Any payment adjustments necessitated by a
reclassification based upon the appeal shall be effective at the be-
ginning of such cost reporting period.

(i1)) The Secretary shall provide, under clause (i), for the classi-
fication of a rural hospital as a regional referral center if the hos-
pital has a case mix index equal to or greater than the median case
mix index for hospitals (other than hospitals with approved teach-
ing programs) located in an urban area in the same region (as de-
fined in paragraph (2)(D)), has at least 5,000 discharges a year or,
if less, the median number of discharges in urban hospitals in the
region in which the hospital is located (or, in the case of a rural
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osteopathic hospital, meets the criterion established by the Sec-
retary under clause (i) with respect to the annual number of dis-
charges for such hospitals), and meets any other criteria estab-
lished by the Secretary under clause (i).

(D)) For any cost reporting period beginning on or after April
1, 1990, with respect to a subsection (d) hospital which is a sole
community hospital, payment under paragraph (1)(A) shall be—

(I) an amount based on 100 percent of the hospital’s target
amount for the cost reporting period, as defined in subsection
(b)(3)(C), or

(II) the amount determined under paragraph (1)(A)(ii),

whichever results in greater payment to the hospital.

(ii) In the case of a sole community hospital that experiences, in
a cost reporting period compared to the previous cost reporting pe-
riod, a decrease of more than 5 percent in its total number of inpa-
tient cases due to circumstances beyond its control, the Secretary
shall provide for such adjustment to the payment amounts under
this subsection (other than under paragraph (9)) as may be nec-
essary to fully compensate the hospital for the fixed costs it incurs
in the period in providing inpatient hospital services, including the
reasonable cost of maintaining necessary core staff and services.

(iii) For purposes of this title, the term “sole community hospital”
means any hospital—

(I) that the Secretary determines is located more than 35
road miles from another hospital,

(IT) that, by reason of factors such as the time required for
an individual to travel to the nearest alternative source of ap-
propriate inpatient care (in accordance with standards promul-
gated by the Secretary), location, weather conditions, travel
conditions, or absence of other like hospitals (as determined by
the Secretary), is the sole source of inpatient hospital services
reasonably available to individuals in a geographic area who
are entitled to benefits under part A, or

(ITI) that is located in a rural area and designated by the
Secretary as an essential access community hospital under sec-
tion 1820(i)(1) as in effect on September 30, 1997.

(iv) The Secretary shall promulgate a standard for determining
whether a hospital meets the criteria for classification as a sole
community hospital under clause (iii)(II) because of the time re-
quired for an individual to travel to the nearest alternative source
of appropriate inpatient care.

(v) If the Secretary determines that, in the case of a hospital lo-
cated in a rural area and designated by the Secretary as an essen-
tial access community hospital under section 1820(i)(1) as in effect
on September 30, 1997, the hospital has incurred increases in rea-
sonable costs during a cost reporting period as a result of becoming
a member of a rural health network (as defined in section 1820(d))
in the State in which it is located, and in incurring such increases,
the hospital will increase its costs for subsequent cost reporting pe-
riods, the Secretary shall increase the hospital’s target amount
under subsection (b)(3)(C) to account for such incurred increases.

(E)d) The Secretary shall estimate the amount of reimbursement
made for services described in section 1862(a)(14) with respect to
which payment was made under part B in the base reporting peri-
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ods referred to in paragraph (2)(A) and with respect to which pay-
ment is no longer being made.

(ii) The Secretary shall provide for an adjustment to the payment
for subsection (d) hospitals in each fiscal year so as appropriately
to reflect the net amount described in clause (i).

(F)d) Subject to subsection (r), for discharges occurring on or
after May 1, 1986, the Secretary shall provide, in accordance with
this subparagraph, for an additional payment amount for each sub-
section (d) hospital which—

(I) serves a significantly disproportionate number of low-in-
come patients (as defined in clause (v)), or

(IT) is located in an urban area, has 100 or more beds, and
can demonstrate that its net inpatient care revenues (exclud-
ing any of such revenues attributable to this title or State
plans approved under title XIX), during the cost reporting pe-
riod in which the discharges occur, for indigent care from State
and local government sources exceed 30 percent of its total of
such net inpatient care revenues during the period.

(i) Subject to clause (ix), the amount of such payment for each
discharge shall be determined by multiplying (I) the sum of the
amount determined under paragraph (1)(A)([i)(II) (or, if applicable,
the amount determined under paragraph (1)(A)(iii)) and, for cases
qualifying for additional payment under subparagraph (A)@i), the
amount paid to the hospital under subparagraph (A) for that dis-
charge, by (II) the disproportionate share adjustment percentage
established under clause (iii) or (iv) for the cost reporting period in
which the discharge occurs.

(iii) The disproportionate share adjustment percentage for a cost
reporting period for a hospital described in clause (i)(II) is equal to
35 percent.

(iv) The disproportionate share adjustment percentage for a cost
reporting period for a hospital that is not described in clause (i)(II)
and that—

() is located in an urban area and has 100 or more beds or
is described in the second sentence of clause (v), is equal to the
percent determined in accordance with the applicable formula
described in clause (vii);

(IT) is located in an urban area and has less than 100 beds,
is equal to 5 percent or, subject to clause (xiv) and for dis-
charges occurring on or after April 1, 2001, is equal to the per-
cent determined in accordance with clause (xiii);

(ITT) is located in a rural area and is not described in sub-
clause (IV) or (V) or in the second sentence of clause (v), is
equal to 4 percent or, subject to clause (xiv) and for discharges
occurring on or after April 1, 2001, is equal to the percent de-
termined in accordance with clause (xii);

(IV) is located in a rural area, is classified as a rural referral
center under subparagraph (C), and is classified as a sole com-
munity hospital under subparagraph (D), is equal to 10 percent
or, if greater, the percent determined in accordance with the
applicable formula described in clause (viii) or, subject to
clause (xiv) and for discharges occurring on or after April 1,
2001, the greater of the percentages determined under clause
(x) or (x1);
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(V) is located in a rural area, is classified as a rural referral
center under subparagraph (C), and is not classified as a sole
community hospital under subparagraph (D), is equal to the
percent determined in accordance with the applicable formula
described in clause (viii) or, subject to clause (xiv) and for dis-
charges occurring on or after April 1, 2001, is equal to the per-
cent determined in accordance with clause (xi); or

(VI) is located in a rural area, is classified as a sole commu-
nity hospital under subparagraph (D), and is not classified as
a rural referral center under subparagraph (C), is 10 percent
or, subject to clause (xiv) and for discharges occurring on or
after April 1, 2001, is equal to the percent determined in ac-
cordance with clause (x).

(v) In this subparagraph, a hospital “serves a significantly dis-
proportionate number of low income patients” for a cost reporting
period if the hospital has a disproportionate patient percentage (as
defined in clause (vi)) for that period which equals, or exceeds—

(I) 15 percent, if the hospital is located in an urban area and
has 100 or more beds,

(IT) 30 percent (or 15 percent, for discharges occurring on or
after April 1, 2001), if the hospital is located in a rural area
and has more than 100 beds, or is located in a rural area and
is classified as a sole community hospital under subparagraph
(D),

(III) 40 percent (or 15 percent, for discharges occurring on or
after April 1, 2001), if the hospital is located in an urban area
and has less than 100 beds, or

(IV) 45 percent (or 15 percent, for discharges occurring on or
after April 1, 2001), if the hospital is located in a rural area
and is not described in subclause (II).

A hospital located in a rural area and with 500 or more beds also
“serves a significantly disproportionate number of low income pa-
tients” for a cost reporting period if the hospital has a dispropor-
tionate patient percentage (as defined in clause (vi)) for that period
which equals or exceeds a percentage specified by the Secretary.

(vi) In this subparagraph, the term “disproportionate patient per-
centage” means, with respect to a cost reporting period of a hos-
pital, the sum of—

(I) the fraction (expressed as a percentage), the numerator of
which is the number of such hospital’s patient days for such
period which were made up of patients who (for such days)
were entitled to benefits under part A of this title and were en-
titled to supplementary security income benefits (excluding any
State supplementation) under title XVI of this Act, and the de-
nominator of which is the number of such hospital’s patient
days for such fiscal year which were made up of patients who
(for such days) were entitled to benefits under part A of this
title, and

(IT) the fraction (expressed as a percentage), the numerator
of which is the number of the hospital’s patient days for such
period which consist of patients who (for such days) were eligi-
ble for medical assistance under a State plan approved under
title XIX, but who were not entitled to benefits under part A
of this title, and the denominator of which is the total number
of the hospital’s patient days for such period.
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In determining under subclause (II) the number of the hospital’s
patient days for such period which consist of patients who (for such
days) were eligible for medical assistance under a State plan ap-
proved under title XIX, the Secretary may, to the extent and for
the period the Secretary determines appropriate, include patient
days of patients not so eligible but who are regarded as such be-
cause they receive benefits under a demonstration project approved
under title XI.

(vii) The formula used to determine the disproportionate share
adjustment percentage for a cost reporting period for a hospital de-
scribed in clause (iv)(I) is—

(I) in the case of such a hospital with a disproportionate pa-
tient percentage (as defined in clause (vi)) greater than 20.2—

(a) for discharges occurring on or after April 1, 1990, and
on or before December 31, 1990, (P-20.2)(.65) + 5.62,

(b) for discharges occurring on or after January 1, 1991,
and on or before September 30, 1993, (P-20.2)(.7) + 5.62,

(¢) for discharges occurring on or after October 1, 1993,
and on or before September 30, 1994, (P-20.2)(.8) + 5.88,
and

(d) for discharges occurring on or after October 1, 1994,
(P—20.2)(.825) + 5.88; or

(IT) in the case of any other such hospital—

(a) for discharges occurring on or after April 1, 1990, and
on or before December 31, 1990, (P-15)(.6) + 2.5,
(b) for discharges occurring on or after January 1, 1991,
and on or before September 30, 1993, (P-15)(.6) + 2.5,
(¢) for discharges occurring on or after October 1, 1993,
(P-15)(.65) + 2.5,
where “P” is the hospital’s disproportionate patient percentage (as
defined in clause (vi)).

(viii) Subject to clause (xiv), the formula used to determine the
disproportionate share adjustment percentage for a cost reporting
period for a hospital described in clause (iv)(IV) or (iv)(V) is the
percentage determined in accordance with the following for-
mula:(P-30)(.6) + 4.0, where “P” is the hospital’s disproportionate
patient percentage (as defined in clause (vi)).

(ix) In the case of discharges occurring—

(I) during fiscal year 1998, the additional payment amount
otherwise determined under clause (ii) shall be reduced by 1
percent;

(IT) during fiscal year 1999, such additional payment amount
shall be reduced by 2 percent;

(ITI) during fiscal years 2000 and 2001, such additional pay-
ment amount shall be reduced by 3 percent and 2 percent, re-
spectively;

(IV) during fiscal year 2002, such additional payment
amount shall be reduced by 3 percent; and

(V) during fiscal year 2003 and each subsequent fiscal year,
such additional payment amount shall be reduced by 0 percent.

(x) Subject to clause (xiv), for purposes of clause (iv)(VI) (relating
to sole community hospitals), in the case of a hospital for a cost re-
porting period with a disproportionate patient percentage (as de-
fined in clause (vi)) that—
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(I) is less than 19.3, the disproportionate share adjustment
percentage is determined in accordance with the following for-
mula: (P-15)(.65) + 2.5;

(IT) is equal to or exceeds 19.3, but is less than 30.0, such
adjustment percentage is equal to 5.25 percent; or

(ITI) is equal to or exceeds 30, such adjustment percentage
is equal to 10 percent,

where “P” is the hospital’s disproportionate patient percentage (as
defined in clause (vi)).

(xi) Subject to clause (xiv), for purposes of clause (iv)(V) (relating
to rural referral centers), in the case of a hospital for a cost report-
ing period with a disproportionate patient percentage (as defined in
clause (vi)) that—

(I) is less than 19.3, the disproportionate share adjustment
percentage is determined in accordance with the following for-
mula: (P-15)(.65) + 2.5;

(IT) is equal to or exceeds 19.3, but is less than 30.0, such
adjustment percentage is equal to 5.25 percent; or

(ITT) is equal to or exceeds 30, such adjustment percentage
is determined in accordance with the following formula: (P—
30)(.6) + 5.25,

where “P” is the hospital’s disproportionate patient percentage (as
defined in clause (vi)).

(xii) Subject to clause (xiv), for purposes of clause (iv)(III) (relat-
ing to small rural hospitals generally), in the case of a hospital for
a cost reporting period with a disproportionate patient percentage
(as defined in clause (vi)) that—

(I) is less than 19.3, the disproportionate share adjustment
percentage is determined in accordance with the following for-
mula: (P-15)(.65) + 2.5; or

(IT) is equal to or exceeds 19.3, such adjustment percentage
is equal to 5.25 percent,

where “P” is the hospital’s disproportionate patient percentage (as
defined in clause (vi)).

(xiii) Subject to clause (xiv), for purposes of clause (iv)(II) (relat-
ing to urban hospitals with less than 100 beds), in the case of a
hospital for a cost reporting period with a disproportionate patient
percentage (as defined in clause (vi)) that—

(I) is less than 19.3, the disproportionate share adjustment
percentage is determined in accordance with the following for-
mula: (P-15)(.65) + 2.5; or

(IT) is equal to or exceeds 19.3, such adjustment percentage
is equal to 5.25 percent,

where “P” is the hospital’s disproportionate patient percentage (as
defined in clause (vi)).

(xiv)(I) In the case of discharges occurring on or after April 1,
2004, subject to subclause (II), there shall be substituted for the
disproportionate share adjustment percentage otherwise deter-
mined under clause (iv) (other than subclause (I)) or under clause
(viii), (x), (xi), (xii), or (xiii), the disproportionate share adjustment
percentage determined under clause (vii) (relating to large, urban
hospitals).

(II) Under subclause (I), the disproportionate share adjustment
percentage shall not exceed 12 percent for a hospital that is not
classified as a rural referral center under subparagraph (C) or, in
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the case of discharges occurring on or after October 1, 2006, as a
medicare-dependent, small rural hospital under subparagraph
(G)Gv).

(G)d) For any cost reporting period beginning on or after April
1, 1990, and before October 1, 1994, or discharges occurring on or
after October 1, 1997, and before October 1, 2017, in the case of
a subsection (d) hospital which is a medicare-dependent, small
rural hospital, payment under paragraph (1)(A) shall be equal to
the sum of the amount determined under clause (ii) and the
amount determined under paragraph (1)(A)(ii).

(ii) The amount determined under this clause is—

(I) for discharges occurring during the 36-month period be-
ginning with the first day of the cost reporting period that be-
gins on or after April 1, 1990, the amount by which the hos-
pital’s target amount for the cost reporting period (as defined
in subsection (b)(3)(D)) exceeds the amount determined under
paragraph (1)(A)(iii); and

(II) for discharges occurring during any subsequent cost re-
porting period (or portion thereof) and before October 1, 1994,
or discharges occurring on or after October 1, 1997, and before
October 1, 2017, 50 percent (or 75 percent in the case of dis-
charges occurring on or after October 1, 2006) of the amount
by which the hospital’s target amount for the cost reporting pe-
riod or for discharges in the fiscal year (as defined in sub-
section (b)(3)(D)) exceeds the amount determined under para-
graph (1)(A)ii).

(iii) In the case of a medicare dependent, small rural hospital
that experiences, in a cost reporting period compared to the pre-
vious cost reporting period, a decrease of more than 5 percent in
its total number of inpatient cases due to circumstances beyond its
control, the Secretary shall provide for such adjustment to the pay-
ment amounts under this subsection (other than under paragraph
(9)) as may be necessary to fully compensate the hospital for the
fixed costs it incurs in the period in providing inpatient hospital
services, including the reasonable cost of maintaining necessary
core staff and services.

(iv) The term “medicare-dependent, small rural hospital” means,
with respect to any cost reporting period to which clause (i) applies,
any hospital—

(I) located in a rural area,

(IT) that has not more than 100 beds,

(ITI) that is not classified as a sole community hospital under
subparagraph (D), and

(IV) for which not less than 60 percent of its inpatient days
or discharges during the cost reporting period beginning in fis-
cal year 1987, or two of the three most recently audited cost
reporting periods for which the Secretary has a settled cost re-
port, were attributable to inpatients entitled to benefits under
part A.

(H) The Secretary may provide for such adjustments to the pay-
ment amounts under this subsection as the Secretary deems appro-
priate to take into account the unique circumstances of hospitals
located in Alaska and Hawaii.
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(@) The Secretary shall provide by regulation for such other ex-
ceptions and adjustments to such payment amounts under this
subsection as the Secretary deems appropriate.

(ii) In making adjustments under clause (i) for transfer cases (as
defined by the Secretary) in a fiscal year, not taking in account the
effect of subparagraph (J), the Secretary may make adjustments to
each of the average standardized amounts determined under para-
graph (3) to assure that the aggregate payments made under this
subsection for such fiscal year are not greater or lesser than those
that would have otherwise been made in such fiscal year.

(J)d) The Secretary shall treat the term “transfer case” (as de-
fined in subparagraph (I)(ii)) as including the case of a qualified
discharge (as defined in clause (ii)), which is classified within a di-
agnosis-related group described in clause (iii), and which occurs on
or after October 1, 1998. In the case of a qualified discharge for
which a substantial portion of the costs of care are incurred in the
early days of the inpatient stay (as defined by the Secretary), in no
case may the payment amount otherwise provided under this sub-
section exceed an amount equal to the sum of—

(I) 50 percent of the amount of payment under this sub-
section for transfer cases (as established under subparagraph
(D@G)), and

(IT) 50 percent of the amount of payment which would have
been made under this subsection with respect to the qualified
discharge if no transfer were involved.

(i1) For purposes of clause (i), subject to clause (iii), the term
“qualified discharge” means a discharge classified with a diagnosis-
related group (described in clause (iii)) of an individual from a sub-
section (d) hospital, if upon such discharge the individual—

(I) is admitted as an inpatient to a hospital or hospital unit
that is not a subsection (d) hospital for the provision of inpa-
tient hospital services;

(IT) is admitted to a skilled nursing facility;

(III) is provided home health services from a home health
agency, if such services relate to the condition or diagnosis for
which such individual received inpatient hospital services from
the subsection (d) hospital, and if such services are provided
within an appropriate period (as determined by the Secretary);
or

(IV) for discharges occurring on or after October 1, 2000, the
individual receives post discharge services described in clause
(@iv)(D).

(ii1) Subject to clause (iv), a diagnosis-related group described in
this clause is—

(I) 1 of 10 diagnosis-related groups selected by the Secretary
based upon a high volume of discharges classified within such
groups and a disproportionate use of post discharge services
described in clause (i1); and

(IT) a diagnosis-related group specified by the Secretary
under clause (iv)(II).

(iv) The Secretary shall include in the proposed rule published
under subsection (e)(5)(A) for fiscal year 2001, a description of the
effect of this subparagraph. The Secretary may include in the pro-
posed rule (and in the final rule published under paragraph (6)) for
fiscal year 2001 or a subsequent fiscal year, a description of—
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(I) post-discharge services not described in subclauses (I),
(II), and (III) of clause (ii), the receipt of which results in a
qualified discharge; and

(IT) diagnosis-related groups described in clause (iii)(I) in ad-
dition to the 10 selected under such clause.

(K)(i) Effective for discharges beginning on or after October 1,
2001, the Secretary shall establish a mechanism to recognize the
costs of new medical services and technologies under the payment
system established under this subsection. Such mechanism shall be
established after notice and opportunity for public comment (in the
publications required by subsection (e)(5) for a fiscal year or other-
wise). Such mechanism shall be modified to meet the requirements
of clause (viii).

(i1) The mechanism established pursuant to clause (i) shall—

(I) apply to a new medical service or technology if, based on
the estimated costs incurred with respect to discharges involv-
ing such service or technology, the DRG prospective payment
rate otherwise applicable to such discharges under this sub-
section is inadequate (applying a threshold specified by the
Secretary that is the lesser of 75 percent of the standardized
amount (increased to reflect the difference between cost and
charges) or 75 percent of one standard deviation for the diag-
nosis-related group involved);

(IT) provide for the collection of data with respect to the costs
of a new medical service or technology described in subclause
(I) for a period of not less than two years and not more than
three years beginning on the date on which an inpatient hos-
pital code is issued with respect to the service or technology;

(IIT) provide for additional payment to be made under this
subsection with respect to discharges involving a new medical
service or technology described in subclause (I) that occur dur-
ing the period described in subclause (II) in an amount that
adequately reflects the estimated average cost of such service
or technology; and

(IV) provide that discharges involving such a service or tech-
nology that occur after the close of the period described in sub-
clause (II) will be classified within a new or existing diagnosis-
related group with a weighting factor under paragraph (4)(B)
that is derived from cost data collected with respect to dis-
charges occurring during such period.

(iii) For purposes of clause (ii)(II), the term “inpatient hospital
code” means any code that is used with respect to inpatient hos-
pital services for which payment may be made under this sub-
section and includes an alphanumeric code issued under the Inter-
national Classification of Diseases, 9th Revision, Clinical Modifica-
tion (“ICD-9-CM”) and its subsequent revisions.

(iv) For purposes of clause (ii)(III), the term “additional payment”
means, with respect to a discharge for a new medical service or
technology described in clause (ii)(I), an amount that exceeds the
prospective payment rate otherwise applicable under this sub-
section to discharges involving such service or technology that
would be made but for this subparagraph.

(v) The requirement under clause (i1)(III) for an additional pay-
ment may be satisfied by means of a new-technology group (de-
scribed in subparagraph (L)), an add-on payment, a payment ad-
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justment, or any other similar mechanism for increasing the
amount otherwise payable with respect to a discharge under this
subsection. The Secretary may not establish a separate fee sched-
ule for such additional payment for such services and technologies,
by utilizing a methodology established under subsection (a) or (h)
of section 1834 to determine the amount of such additional pay-
ment, or by other similar mechanisms or methodologies.

(vi) For purposes of this subparagraph and subparagraph (L), a
medical service or technology will be considered a “new medical
service or technology” if the service or technology meets criteria es-
tablished by the Secretary after notice and an opportunity for pub-
lic comment.

(vii) Under the mechanism under this subparagraph, the Sec-
retary shall provide for the addition of new diagnosis and proce-
dure codes in April 1 of each year, but the addition of such codes
shall not require the Secretary to adjust the payment (or diagnosis-
related group classification) under this subsection until the fiscal
year that begins after such date.

(viii) The mechanism established pursuant to clause (i) shall be
adjusted to provide, before publication of a proposed rule, for public
input regarding whether a new service or technology represents an
advance in medical technology that substantially improves the di-
agnosis or treatment of individuals entitled to benefits under part
A as follows:

(I) The Secretary shall make public and periodically update
a list of all the services and technologies for which an applica-
tion for additional payment under this subparagraph is pend-
ing.

(IT) The Secretary shall accept comments, recommendations,
and data from the public regarding whether the service or
technology represents a substantial improvement.

(ITT) The Secretary shall provide for a meeting at which orga-
nizations representing hospitals, physicians, such individuals,
manufacturers, and any other interested party may present
comments, recommendations, and data to the clinical staff of
the Centers for Medicare & Medicaid Services before publica-
tion of a notice of proposed rulemaking regarding whether
service or technology represents a substantial improvement.

(ix) Before establishing any add-on payment under this subpara-
graph with respect to a new technology, the Secretary shall seek
to identify one or more diagnosis-related groups associated with
such technology, based on similar clinical or anatomical character-
istics and the cost of the technology. Within such groups the Sec-
retary shall assign an eligible new technology into a diagnosis-re-
lated group where the average costs of care most closely approxi-
mate the costs of care of using the new technology. No add-on pay-
ment under this subparagraph shall be made with respect to such
new technology and this clause shall not affect the application of
paragraph (4)(C)(ii).

(L)3) In establishing the mechanism under subparagraph (K),
the Secretary may establish new-technology groups into which a
new medical service or technology will be classified if, based on the
estimated average costs incurred with respect to discharges involv-
ing such service or technology, the DRG prospective payment rate
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otherwise applicable to such discharges under this subsection is in-
adequate.

(ii) Such groups—

(I) shall not be based on the costs associated with a specific
new medical service or technology; but

(IT) shall, in combination with the applicable standardized
amounts and the weighting factors assigned to such groups
under paragraph (4)(B), reflect such cost cohorts as the Sec-
retary determines are appropriate for all new medical services
and technologies that are likely to be provided as inpatient
hospital services in a fiscal year.

(iii) The methodology for classifying specific hospital discharges
within a diagnosis-related group under paragraph (4)(A) or a new-
technology group shall provide that a specific hospital discharge
may not be classified within both a diagnosis-related group and a
new-technology group.

(6) The Secretary shall provide for publication in the Federal
Register, on or before the August 1 before each fiscal year (begin-
ning with fiscal year 1984), of a description of the methodology and
data used in computing the adjusted DRG prospective payment
rates under this subsection, including any adjustments required
under subsection (e)(1)(B).

(7) There shall be no administrative or judicial review under sec-
tion 1878 or otherwise of—

(A) the determination of the requirement, or the proportional
amount, of any adjustment effected pursuant to subsection
(e)(1) or the determination of the applicable percentage in-
crease under paragraph (12)(A)(1),

(B) the establishment of diagnosis-related groups, of the
methodology for the classification of discharges within such
groups, and of the appropriate weighting factors thereof under
paragraph (4), including the selection and revision of codes
under paragraph (4)(D), and

(C) 76 the determination of whether services provided prior to
a patient’s inpatient admission are related to the admission (as
described in subsection (a)(4)).

(8)(A) In the case of any hospital which is located in an area
which is, at any time after April 20, 1983, reclassified from an
urban to a rural area, payments to such hospital for the first two
cost reporting periods for which such reclassification is effective
shall be made as follows:

(i) For the first such cost reporting period, payment shall be
equal to the amount payable to such hospital for such report-
ing period on the basis of the rural classification, plus an
amount equal to two-thirds of the amount (if any) by which—

(I) the amount which would have been payable to such
hospital for such reporting period on the basis of an urban
classification, exceeds

(IT) the amount payable to such hospital for such report-
ing period on the basis of the rural classification.

(i1) For the second such cost reporting period, payment shall
be equal to the amount payable to such hospital for such re-

76 Margin so in law.
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porting period on the basis of the rural classification, plus an
amount equal to one-third of the amount (if any) by which—
(I) the amount which would have been payable to such
hospital for such reporting period on the basis of an urban
classification, exceeds
(IT) the amount payable to such hospital for such report-
ing period on the basis of the rural classification.

(B)(1) For purposes of this subsection, the Secretary shall treat a
hospital located in a rural county adjacent to one or more urban
areas as being located in the urban metropolitan statistical area to
which the greatest number of workers in the county commute, if
the rural county would otherwise be considered part of an urban
area, under the standards for designating Metropolitan Statistical
Areas (and for designating New England County Metropolitan
Areas) described in clause (ii), if the commuting rates used in de-
termining outlying counties (or, for New England, similar recog-
nized areas) were determined on the basis of the aggregate number
of resident workers who commute to (and, if applicable under the
standards, from) the central county or counties of all contiguous
Metropolitan Statistical Areas (or New England County Metropoli-
tan Areas).

(i) The standards described in this clause for cost reporting peri-
ods beginning in a fiscal year—

(I) before fiscal year 2003, are the standards published in the
Federal Register on January 3, 1980, or, at the election of the
hospital with respect to fiscal years 2001 and 2002, standards
so published on March 30, 1990; and

(II) after fiscal year 2002, are the standards published in the
Federal Register by the Director of the Office of Management
and Budget based on the most recent available decennial popu-
lation data.

Subparagraphs (C) and (D) shall not apply with respect to the ap-
plication of subclause (I).

(C)1) If the application of subparagraph (B) or a decision of the
Medicare Geographic Classification Review Board or the Secretary
under paragraph (10), by treating hospitals located in a rural coun-
ty or counties as being located in an urban area, or by treating hos-
pitals located in one urban area as being located in another urban
area—

(I) reduces the wage index for that urban area (as applied
under this subsection) by 1 percentage point or less, the Sec-
retary, in calculating such wage index under this subsection,
shall exclude those hospitals so treated, or

(IT) reduces the wage index for that urban area by more than
1 percentage point (as applied under this subsection), the Sec-
retary shall calculate and apply such wage index under this
subsection separately to hospitals located in such urban area
(excluding all the hospitals so treated) and to the hospitals so
treated (as if such hospitals were located in such urban area).

(i) If the application of subparagraph (B) or a decision of the
Medicare Geographic Classification Review Board or the Secretary
under paragraph (10), by treating hospitals located in a rural coun-
ty or counties as not being located in the rural area in a State, re-
duces the wage index for that rural area (as applied under this
subsection), the Secretary shall calculate and apply such wage
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index under this subsection as if the hospitals so treated had not
been excluded from calculation of the wage index for that rural
area.

(iii)) The application of subparagraph (B) or a decision of the
Medicare Geographic Classification Review Board or the Secretary
under paragraph (10) may not result in the reduction of any coun-
ty’s wage index to a level below the wage index for rural areas in
the State in which the county is located.

(iv) The application of subparagraph (B) or a decision of the
Medicare Geographic Classification Review Board or of the Sec-
retary under paragraph (10) may not result in a reduction in an
urban area’s wage index if—

(I) the urban area has a wage index below the wage index
for rural areas in the State in which it is located; or

(IT) the urban area is located in a State that is composed of
a single urban area.

(v) This subparagraph shall apply with respect to discharges oc-
curring in a fiscal year only if the Secretary uses a method for
making adjustments to the DRG prospective payment rate for area
differences in hospital wage levels under paragraph (3)(E) for the
fiscal year that is based on the use of Metropolitan Statistical Area
classifications.

(D) The Secretary shall make a proportional adjustment in the
standardized amounts determined under paragraph (3) to assure
that the provisions of subparagraphs (B) and (C) or a decision of
the Medicare Geographic Classification Review Board or the Sec-
retary under paragraph (10) do not result in aggregate payments
under this section that are greater or less than those that would
otherwise be made.

(E)i) For purposes of this subsection, not later than 60 days
after the receipt of an application (in a form and manner deter-
mined by the Secretary) from a subsection (d) hospital described in
clause (ii), the Secretary shall treat the hospital as being located
in the rural area (as defined in paragraph (2)(D)) of the State in
which the hospital is located.

(i1) For purposes of clause (i), a subsection (d) hospital described
in this clause is a subsection (d) hospital that is located in an
urban area (as defined in paragraph (2)(D)) and satisfies any of the
following criteria:

(I) The hospital is located in a rural census tract of a metro-
politan statistical area (as determined under the most recent
modification of the Goldsmith Modification, originally pub-
lished in the Federal Register on February 27, 1992 (57 Fed.
Reg. 6725)).

(IT) The hospital is located in an area designated by any law
or regulation of such State as a rural area (or is designated by
such State as a rural hospital).

(ITT) The hospital would qualify as a rural, regional, or na-
tional referral center under paragraph (5)(C) or as a sole com-
munity hospital under paragraph (5)(D) if the hospital were lo-
cated in a rural area.

(IV) The hospital meets such other criteria as the Secretary
may specify.

(9)(A) Notwithstanding section 1814(b) but subject to the provi-
sions of section 1813, the amount of the payment with respect to
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the operating costs of inpatient hospital services of a subsection (d)
Puerto Rico hospital for inpatient hospital discharges is equal to
the sum of—

(i) the applicable Puerto Rico percentage (specified in sub-
paragraph (E)) of the Puerto Rico adjusted DRG prospective
payment rate (determined under subparagraph (B) or (C)) for
such discharges,

(i) the applicable Federal percentage (specified in subpara-
graph (E)) of—

(I) for discharges beginning in a fiscal year beginning on
or after October 1, 1997, and before October 1, 2003, the
discharge-weighted average of—

(aa) the national adjusted DRG prospective payment
rate (determined under paragraph (3)(D)) for hospitals
located in a large urban area,

(bb) such rate for hospitals located in other urban
areas, and

(cc) such rate for hospitals located in a rural area,

for such discharges, adjusted in the manner provided in
paragraph (3)(E) for different area wage levels; and

(IT) for discharges in a fiscal year beginning on or after
October 1, 2003, the national DRG prospective payment
rate determined under paragraph (3)(D)(iii) for hospitals
located in any area for such discharges, adjusted in the
manner provided in paragraph (3)(E) for different area
wage levels.

As used in this section, the term “subsection (d) Puerto Rico hos-
pital” means a hospital that is located in Puerto Rico and that
would be a subsection (d) hospital (as defined in paragraph (1)(B))
if it were located in one of the 50 States.

(B) The Secretary shall determine a Puerto Rico adjusted DRG
prospective payment rate, for each inpatient hospital discharge in
fiscal year 1988 involving inpatient hospital services of a sub-
section (d) Puerto Rico hospital for which payment may be made
under part A of this title. Such rate shall be determined for such
{wspitals located in urban or rural areas within Puerto Rico, as fol-
ows:

(i) The Secretary shall determine the target amount (as de-
fined in subsection (b)(3)(A)) for the hospital for the cost re-
porting period beginning in fiscal year 1987 and increase such
amount by prorating the applicable percentage increase (as de-
fined in subsection (b)(3)(B)) to update the amount to the mid-
point in fiscal year 1988.

(i1) The Secretary shall standardize the amount determined
under clause (i) for each hospital by—

(I) excluding an estimate of indirect medical education
costs,

(IT) adjusting for variations among hospitals by area in
the average hospital wage level,

(ITT) adjusting for variations in case mix among hos-
pitals, and

(IV) excluding an estimate of the additional payments to
certain subsection (d) Puerto Rico hospitals to be made
under subparagraph (D)(iii) (relating to disproportionate
share payments).
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(iii) The Secretary shall compute a discharge weighted aver-
age of the standardized amounts determined under clause (ii)
for all hospitals located in an urban area and for all hospitals
logateg in a rural area (as such terms are defined in paragraph
(2)(D)).

(iv) The Secretary shall reduce the average standardized
amount by a proportion equal to the proportion (estimated by
the Secretary) of the amount of payments under this para-
graph which are additional payments described in subpara-
graph (D)(i) (relating to outlier payments).

(v) For each discharge classified within a diagnosis-related
group for hospitals located in an urban or rural area, respec-
tively, the Secretary shall establish a Puerto Rico DRG pro-
spective payment rate equal to the product of—

(I) the average standardized amount (computed under
clause (iii) and reduced under clause (iv)) for hospitals lo-
cated in an urban or rural area, respectively, and

(IT) the weighting factor (determined under paragraph
(4)(B)) for that diagnosis-related group.

(vi) The Secretary shall adjust the proportion (as estimated
by the Secretary from time to time) of hospitals’ costs which
are attributable to wages and wage-related costs, of the Puerto
Rico DRG prospective payment rate computed under clause (v)
for area differences in hospital wage levels by a factor (estab-
lished by the Secretary) reflecting the relative hospital wage
level in the geographic area of the hospital compared to the
Puerto Rican average hospital wage level.

(C) The Secretary shall determine a Puerto Rico adjusted DRG
prospective payment rate, for each inpatient hospital discharge
after fiscal year 1988 involving inpatient hospital services of a sub-
section (d) Puerto Rico hospital for which payment may be made
under part A of this title. Such rate shall be determined for hos-
pitals located in urban or rural areas within Puerto Rico as follows:

(i)I) For discharges in a fiscal year after fiscal year 1988 and
before fiscal year 2004, the Secretary shall compute an average
standardized amount for hospitals located in an urban area
and for hospitals located in a rural area equal to the respective
average standardized amount computed for the previous fiscal
year under subparagraph (B)(iii) or under this clause, in-
creased for fiscal year 1989 by the applicable percentage in-
crease under subsection (b)(3)(B), and adjusted for subsequent
fiscal years in accordance with the final determination of the
Secretary under subsection (e)(4), and adjusted to reflect the
most recent case-mix data available.

(IT) For discharges occurring in a fiscal year (beginning with
fiscal year 2004), the Secretary shall compute an average
standardized amount for hospitals located in any area of Puer-
to Rico that is equal to the average standardized amount com-
puted under subclause (I) for fiscal year 2003 for hospitals in
a large urban area (or, beginning with fiscal year 2005, for all
hospitals in the previous fiscal year) increased by the applica-
ble percentage increase under subsection (b)(3)(B) for the fiscal
year involved.

(i1) The Secretary shall reduce each of the average standard-
ized amounts (or for fiscal year 2004 and thereafter, the aver-
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age standardized amount) by a proportion equal to the propor-
tion (estimated by the Secretary) of the amount of payments
under this paragraph which are additional payments described
in subparagraph (D)(i) (relating to outlier payments).

(iii) For each discharge classified within a diagnosis-related
group for hospitals located in an urban or rural area, respec-
tively, the Secretary shall establish a Puerto Rico DRG pro-
spective payment rate equal to the product of—

(I) the average standardized amount (computed under
clause (i) and reduced under clause (ii)), and

(IT) the weighting factor (determined under paragraph
(4)(B)) for that diagnosis-related group.

(iv)(I) The Secretary shall adjust the proportion (as esti-
mated by the Secretary from time to time) of hospitals’ costs
which are attributable to wages and wage-related costs, of the
Puerto Rico DRG prospective payment rate computed under
clause (iii) for area differences in hospital wage levels by a fac-
tor (established by the Secretary) reflecting the relative hos-
pital wage level in the geographic area of the hospital com-
pared to the Puerto Rico average hospital wage level. The sec-
ond and third sentences of paragraph (3)(E)(i) shall apply to
subsection (d) Puerto Rico hospitals under this clause in the
same manner as they apply to subsection (d) hospitals under
such paragraph and, for purposes of this clause, any reference
in such paragraph to a subsection (d) hospital is deemed a ref-
erence to a subsection (d) Puerto Rico hospital.

(IT) For discharges occurring on or after October 1, 2004, the
Secretary shall substitute “62 percent” for the proportion de-
scribed in the first sentence of clause (i), unless the application
of this subclause would result in lower payments to a hospital
than would otherwise be made.

(D) The following provisions of paragraph (5) shall apply to sub-
section (d) Puerto Rico hospitals receiving payment under this
paragraph in the same manner and to the extent as they apply to
subsection (d) hospitals receiving payment under this subsection:

(i) Subparagraph (A) (relating to outlier payments).

(ii) Subparagraph (B) (relating to payments for indirect med-
ical education costs), except that for this purpose the sum of
the amount determined under subparagraph (A) of this para-
graph and the amount paid to the hospital under clause (i) of
this subparagraph shall be substituted for the sum referred to
in paragraph (5)(B){)(D).

(ii1)) Subparagraph (F) (relating to disproportionate share
payments), except that for this purpose the sum described in
clause (ii) of this subparagraph shall be substituted for the
sum referred to in paragraph (5)(F)Gii)(D).

(iv) Subparagraph (H) (relating to exceptions and adjust-
ments).

(E) For purposes of subparagraph (A), for discharges occurring—

(i) on or after October 1, 1987, and before October 1, 1997,
the applicable Puerto Rico percentage is 75 percent and the ap-
plicable Federal percentage is 25 percent;

(i1) on or after October 1, 1997, and before April 1, 2004, the
applicable Puerto Rico percentage is 50 percent and the appli-
cable Federal percentage is 50 percent;
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(iii) on or after April 1, 2004, and before October 1, 2004, the
applicable Puerto Rico percentage is 37.5 percent and the ap-
plicable Federal percentage is 62.5 percent;

(iv) on or after October 1, 2004, and before January 1, 2016,
the applicable Puerto Rico percentage is 25 percent and the ap-
plicable Federal percentage is 75 percent; and

(v) on or after January 1, 2016, the applicable Puerto Rico
percentage is 0 percent and the applicable Federal percentage
is 100 percent.

(10)(A) There is hereby established the Medicare Geographic
Classification Review Board (hereinafter in this paragraph referred
to as the “Board”).

(B)@) The Board shall be composed of 5 members appointed by
the Secretary without regard to the provisions of title 5, United
States Code, governing appointments in the competitive service.
Two of such members shall be representative of subsection (d) hos-
pitals located in a rural area under paragraph (2)(D). At least 1
member shall be knowledgeable in the field of analyzing costs with
respect to the provision of inpatient hospital services.

(i1) The Secretary shall make initial appointments to the Board
as provided in this paragraph within 180 days after the date of the
enactment of this paragraph.

(C)3) The Board shall consider the application of any subsection
(d) hospital requesting that the Secretary change the hospital’s geo-
graphic classification for purposes of determining for a fiscal year—

(I) the hospital’s average standardized amount under para-
graph (2)(D), or

(IT) the factor used to adjust the DRG prospective payment
rate for area differences in hospital wage levels that applies to
such hospital under paragraph (3)(E).

(ii) A hospital requesting a change in geographic classification
under clause (i) for a fiscal year shall submit its application to the
Board not later than the first day of the 13-month period ending
on September 30 of the preceding fiscal year.

(ii1)(I) The Board shall render a decision on an application sub-
mitted under clause (i) not later than 180 days after the deadline
referred to in clause (ii).

(IT) Appeal of decisions of the Board shall be subject to the provi-
sions of section 557b of title 5, United States Code. The Secretary
shall issue a decision on such an appeal not later than 90 days
after the date on which the appeal is filed. The decision of the Sec-
retary shall be final and shall not be subject to judicial review.

(D)) The Secretary shall publish guidelines to be utilized by the
Board in rendering decisions on applications submitted under this
paragraph, and shall include in such guidelines the following:

(I) Guidelines for comparing wages, taking into account (to
the extent the Secretary determines appropriate) occupational
mix, in the area in which the hospital is classified and the area
in which the hospital is applying to be classified.

(IT) Guidelines for determining whether the county in which
the hospital is located should be treated as being a part of a
particular Metropolitan Statistical Area.

(ITIT) Guidelines for considering information provided by an
applicant with respect to the effects of the hospital’s geographic
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classification on access to inpatient hospital services by medi-
care beneficiaries.
(IV) Guidelines for considering the appropriateness of the
cAriteria used to define New England County Metropolitan
reas.

(i1) Notwithstanding clause (i), if the Secretary uses a method for
making adjustments to the DRG prospective payment rate for area
differences in hospital wage levels under paragraph (3)(E) that is
not based on the use of Metropolitan Statistical Area classifica-
tions, the Secretary may revise the guidelines published under
clause (i) to the extent such guidelines are used to determine the
appropriateness of the geographic area in which the hospital is de-
termined to be located for purposes of making such adjustments.

(iii) Under the guidelines published by the Secretary under
clause (i), in the case of a hospital which has ever been classified
by the Secretary as a rural referral center under paragraph (5)(C),
the Board may not reject the application of the hospital under this
paragraph on the basis of any comparison between the average
hourly wage of the hospital and the average hourly wage of hos-
pitals in the area in which it is located.

(iv) The Secretary shall publish the guidelines described in
clause (i) by July 1, 1990.

(v) Any decision of the Board to reclassify a subsection (d) hos-
pital for purposes of the adjustment factor described in subpara-
graph (C)@)II) for fiscal year 2001 or any fiscal year thereafter
shall be effective for a period of 3 fiscal years, except that the Sec-
retary shall establish procedures under which a subsection (d) hos-
pital may elect to terminate such reclassification before the end of
such period.

(vi) Such guidelines shall provide that, in making decisions on
applications for reclassification for the purposes described in clause
(v) for fiscal year 2003 and any succeeding fiscal year, the Board
shall base any comparison of the average hourly wage for the hos-
pital with the average hourly wage for hospitals in an area on—

(I) an average of the average hourly wage amount for the
hospital from the most recently published hospital wage survey
data of the Secretary (as of the date on which the hospital ap-
plies for reclassification) and such amount from each of the two
immediately preceding surveys; and

(IT) an average of the average hourly wage amount for hos-
pitals in such area from the most recently published hospital
wage survey data of the Secretary (as of the date on which the
hospital applies for reclassification) and such amount from
each of the two immediately preceding surveys.

(E)i) The Board shall have full power and authority to make
rules and establish procedures, not inconsistent with the provisions
of this title or regulations of the Secretary, which are necessary or
appropriate to carry out the provisions of this paragraph. In the
course of any hearing the Board may administer oaths and affirma-
tions. The provisions of subsections (d) and (e) of section 205 with
respect to subpenas shall apply to the Board to the same extent as
such provisions apply to the Secretary with respect to title II.

(i1)) The Board is authorized to engage such technical assistance
and to receive such information as may be required to carry out its
functions, and the Secretary shall, in addition, make available to
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the Board such secretarial, clerical, and other assistance as the
Board may require to carry out its functions.

(F)1) Each member of the Board who is not an officer or em-
ployee of the Federal Government shall be compensated at a rate
equal to the daily equivalent of the annual rate of basic pay pre-
scribed for grade GS-18 of the General Schedule under section
5332 of title 5, United States Code, for each day (including travel
time) during which such member is engaged in the performance of
the duties of the Board. Each member of the Board who is an offi-
cer or employee of the United States shall serve without compensa-
tion in addition to that received for service as an officer or em-
ployee of the United States.

(ii)) Members of the Board shall be allowed travel expenses, in-
cluding per diem in lieu of subsistence, at rates authorized for em-
ployees of agencies under subchapter I of chapter 57 of title 5,
United States Code, while away from their homes or regular places
of business in the performance of services for the Board.

(11) ADDITIONAL PAYMENTS FOR MANAGED CARE ENROLL-
EES.—

(A) IN GENERAL.—For portions of cost reporting periods
occurring on or after January 1, 1998, the Secretary shall
provide for an additional payment amount for each appli-
cable discharge of any subsection (d) hospital that has an
approved medical residency training program.

(B) APPLICABLE DISCHARGE.—For purposes of this para-
graph, the term “applicable discharge” means the dis-
charge of any individual who is enrolled under a risk-shar-
ing contract with an eligible organization under section
1876 and who is entitled to benefits under part A or any
individual who is enrolled with a Medicare+Choice organi-
zation under part C.

(C) DETERMINATION OF AMOUNT.—The amount of the
payment under this paragraph with respect to any applica-
ble discharge shall be equal to the applicable percentage
(as defined in subsection (h)(3)(D)(ii)) of the estimated av-
erage per discharge amount that would otherwise have
been paid under paragraph (5)(B) if the individuals had
not been enrolled as described in subparagraph (B).

(D) SPECIAL RULE FOR HOSPITALS UNDER REIMBURSEMENT
SYSTEM.—The Secretary shall establish rules for the appli-
cation of this paragraph to a hospital reimbursed under a
reimbursement system authorized under section 1814(b)(3)
in the same manner as it would apply to the hospital if it
were not reimbursed under such section.

(12) PAYMENT ADJUSTMENT FOR LOW-VOLUME HOSPITALS.—

(A) IN GENERAL.—In addition to any payments cal-
culated under this section for a subsection (d) hospital, for
discharges occurring during a fiscal year (beginning with
fiscal year 2005), the Secretary shall provide for an addi-
tional payment amount to each low-volume hospital (as de-
fined in subparagraph (C)(i)) for discharges occurring dur-
ing that fiscal year that is equal to the applicable percent-
age increase (determined under subparagraph (B) or (D)
for the hospital involved) in the amount paid to such hos-
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pital under this section for such discharges (determined
without regard to this paragraph).

(B) APPLICABLE PERCENTAGE INCREASE.—For discharges
occurring in fiscal years 2005 through 2010 and for dis-
charges occurring in fiscal year 2018 and subsequent fiscal
years, the Secretary shall determine an applicable percent-
age increase for purposes of subparagraph (A) as follows:

(i) The Secretary shall determine the empirical rela-
tionship for subsection (d) hospitals between the
standardized cost-per-case for such hospitals and the
total number of discharges of such hospitals and the
amount of the additional incremental costs (if any)
that are associated with such number of discharges.

(ii)) The applicable percentage increase shall be de-
termined based upon such relationship in a manner
that reflects, based upon the number of such dis-
charges for a subsection (d) hospital, such additional
incremental costs.

(iii) In no case shall the applicable percentage in-
crease exceed 25 percent.

(C) DEFINITIONS.—

(i) LOW-VOLUME HOSPITAL.—For purposes of this
paragraph, the term “low-volume hospital” means, for
a fiscal year, a subsection (d) hospital (as defined in
paragraph (1)(B)) that the Secretary determines is lo-
cated more than 25 road miles (or, with respect to fis-
cal years 2011 through 2017, 15 road miles) from an-
other subsection (d) hospital and has less than 800
discharges (or, with respect to fiscal years 2011
through 2017, 1,600 discharges of individuals entitled
to, or enrolled for, benefits under part A) during the
fiscal year or portion of fiscal year.

(i1) DISCHARGE.—For purposes of subparagraph (B)
and clause (i), the term “discharge” means an inpa-
tient acute care discharge of an individual regardless
of whether the individual is entitled to benefits under
part A.

(D) TEMPORARY APPLICABLE PERCENTAGE INCREASE.—For
discharges occurring in fiscal years 2011 through 2017, the
Secretary shall determine an applicable percentage in-
crease for purposes of subparagraph (A) using a continuous
linear sliding scale ranging from 25 percent for low-volume
hospitals with 200 or fewer discharges of individuals enti-
tled to, or enrolled for, benefits under part A in the fiscal
year or the portion of fiscal year to 0 percent for low-vol-
ume hospitals with greater than 1,600 discharges of such
individuals in the fiscal year.

(13)(A) In order to recognize commuting patterns among geo-
graphic areas, the Secretary shall establish a process through ap-
plication or otherwise for an increase of the wage index applied
under paragraph (3)(E) for subsection (d) hospitals located in a
qualifying county described in subparagraph (B) in the amount
computed under subparagraph (D) based on out-migration of hos-
pital employees who reside in that county to any higher wage index
area.
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(B) The Secretary shall establish criteria for a qualifying county
under this subparagraph based on the out-migration referred to in
subparagraph (A) and differences in the area wage indices. Under
such criteria the Secretary shall, utilizing such data as the Sec-
retary determines to be appropriate, establish—

(i) a threshold percentage, established by the Secretary, of
the weighted average of the area wage index or indices for the
higher wage index areas involved;

(i1) a threshold (of not less than 10 percent) for minimum
out-migration to a higher wage index area or areas; and

(iii) a requirement that the average hourly wage of the hos-
pitals in the qualifying county equals or exceeds the average
hourly wage of all the hospitals in the area in which the quali-
fying county is located.

(C) For purposes of this paragraph, the term “higher wage index
area” means, with respect to a county, an area with a wage index
that exceeds that of the county.

(D) The increase in the wage index under subparagraph (A) for
a qualifying county shall be equal to the percentage of the hospital
employees residing in the qualifying county who are employed in
any higher wage index area multiplied by the sum of the products,
for each higher wage index area of—

(1) the difference between—

(I) the wage index for such higher wage index area, and
(IT) the wage index of the qualifying county; and

(i1) the number of hospital employees residing in the quali-
fying county who are employed in such higher wage index area
divided by the total number of hospital employees residing in
the qualifying county who are employed in any higher wage
index area.

(E) The process under this paragraph may be based upon the
process used by the Medicare Geographic Classification Review
Board under paragraph (10). As the Secretary determines to be ap-
propriate to carry out such process, the Secretary may require hos-
pitals (including subsection (d) hospitals and other hospitals) and
critical access hospitals, as required under section 1866(a)(1)(T), to
submit data regarding the location of residence, or the Secretary
may use data from other sources.

(F) A wage index increase under this paragraph shall be effective
for a period of 3 fiscal years, except that the Secretary shall estab-
lish procedures under which a subsection (d) hospital may elect to
waive the application of such wage index increase.

(G) A hospital in a county that has a wage index increase under
this paragraph for a period and that has not waived the application
of such an increase under subparagraph (F) is not eligible for re-
classification under paragraph (8) or (10) during that period.

(H) Any increase in a wage index under this paragraph for a
county shall not be taken into account for purposes of—

(i) computing the wage index for portions of the wage index
area (not including the county) in which the county is located;
or

(ii) applying any budget neutrality adjustment with respect
to such index under paragraph (8)(D).

(I) The thresholds described in subparagraph (B), data on hos-
pital employees used under this paragraph, and any determination
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of the Secretary under the process described in subparagraph (E)
shall be final and shall not be subject to judicial review.

(e)(1)(A) For cost reporting periods of hospitals beginning in fiscal
year 1984 or fiscal year 1985, the Secretary shall provide for such
proportional adjustment in the applicable percentage increase (oth-
erwise applicable to the periods under subsection (b)(3)(B)) as may
be necessary to assure that—

(i) the aggregate payment amounts otherwise provided under
subsection (d)(1)(A)G)(I) for that fiscal year for operating costs
of inpatient hospital services of hospitals (excluding payments
made under section 1866(a)(1)(F)),

are not greater or less than—

(i1) the target percentage (as defined in subsection (d)(1)(C))
of the payment amounts which would have been payable for
such services for those same hospitals for that fiscal year
under this section under the law as in effect before the date
of the enactment of the Social Security Amendments of 1983
(excluding payments made under section 1866(a)(1)(F));

except that the adjustment made under this subparagraph shall
apply only to subsection (d) hospitals and shall not apply for pur-
poses of making computations under subsection (d)(2)(B)(1i) or sub-
section (d)(3)(A).

(B) For discharges occurring in fiscal year 1984 or fiscal year
1985, the Secretary shall provide under subsections (d)(2)(F) and
(d)3)(C) for such equal proportional adjustment in each of the av-
erage standardized amounts otherwise computed for that fiscal
year as may be necessary to assure that—

(i) the aggregate payment amounts otherwise provided under
subsection (d)(1)(A)G)(II) and (d)(5) for that fiscal year for oper-
ating costs of inpatient hospital services of hospitals (excluding
payments made under section 1866(a)(1)(F)),

are not greater or less than—

(i1) the DRG percentage (as defined in subsection (d)(1)(C)) of
the payment amounts which would have been payable for such
services for those same hospitals for that fiscal year under this
section under the law as in effect before the date of the enact-
ment of the Social Security Amendments of 1983 (excluding
payments made under section 1866(a)(1)(F)).

(C) For discharges occurring in fiscal year 1988, the Secretary
shall provide for such equal proportional adjustment in each of the
average standardized amounts otherwise computed under sub-
s}elction (d)(3) for that fiscal year as may be necessary to assure
that—

(i) the aggregate payment amounts otherwise provided under
subsections (d)(1)(A)Gii), (d)(5), and (d)(9) for that fiscal year
for operating costs of inpatient hospital services of subsection
(d) hospitals and subsection (d) Puerto Rico hospitals,

are not greater or less than—

(i1) the payment amounts that would have been payable for
such services for those same hospitals for that fiscal year but
for the enactment of the amendments made by section 9304 of
the Omnibus Budget Reconciliation Act of 1986.

(4)(A) Taking into consideration the recommendations of the
Commission, the Secretary shall recommend for each fiscal year
(beginning with fiscal year 1988) an appropriate change factor for
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inpatient hospital services for discharges in that fiscal year which
will take into account amounts necessary for the efficient and effec-
tive delivery of medically appropriate and necessary care of high
quality. The appropriate change factor may be different for all
large urban subsection (d) hospitals, other urban subsection (d)
hospitals, urban subsection (d) Puerto Rico hospitals, rural sub-
section (d) hospitals, and rural subsection (d) Puerto Rico hospitals,
and all other hospitals and units not paid under subsection (d), and
may vary among such other hospitals and units.

(B) In addition to the recommendation made under subparagraph
(A), the Secretary shall, taking into consideration the recommenda-
tions of the Commission under paragraph (2)(B), recommend for
each fiscal year (beginning with fiscal year 1992) other appropriate
changes in each existing reimbursement policy under this title
under which payments to an institution are based upon prospec-
tively determined rates.

(5) The Secretary shall cause to have published in the Federal
Register, not later than—

(A) the April 1 before each fiscal year (beginning with fiscal
year 1986), the Secretary’s proposed recommendations under
paragraph (4) for that fiscal year for public comment, and

(B) the August 1 before such fiscal year after such consider-
ation of public comment on the proposal as is feasible in the
time available, the Secretary’s final recommendations under
such paragraph for that year.

The Secretary shall include in the publication referred to in sub-
paragraph (A) for a fiscal year the report of the Commission’s rec-
ommendations submitted under paragraph (3) for that fiscal year.
To the extent that the Secretary’s recommendations under para-
graph (4) differ from the Commission’s recommendations for that
fiscal year, the Secretary shall include in the publication referred
to in subparagraph (A) an explanation of the Secretary’s grounds
for not following the Commission’s recommendations.

(f)(1)(A) The Secretary shall maintain a system for the reporting
of costs of hospitals receiving payments computed under subsection
(d).
(B)(d) Subject to clause (ii), the Secretary shall place into effect
a standardized electronic cost reporting format for hospitals under
this title.

(i1) The Secretary may delay or waive the implementation of such
format in particular instances where such implementation would
result in financial hardship (in particular with respect to hospitals
with a small percentage of inpatients entitled to benefits under this
title).

(2) If the Secretary determines, based upon information supplied
by a quality improvement organization under part B of title XI,
that a hospital, in order to circumvent the payment method estab-
lished under subsection (b) or (d) of this section, has taken an ac-
tion that results in the admission of individuals entitled to benefits
under part A unnecessarily, unnecessary multiple admissions of
the same such individuals, or other inappropriate medical or other
practices with respect to such individuals, the Secretary may—

(A) deny payment (in whole or in part) under part A with re-
spect to inpatient hospital services provided with respect to
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such an unnecessary admission (or subsequent admission of
the same individual), or

(B) require the hospital to take other corrective action nec-
essary to prevent or correct the inappropriate practice.

(3) The provisions of subsections (c¢) through (g) of section 1128
shall apply to determinations made under paragraph (2) in the
same manner as they apply to exclusions effected under section
1128(b)(13).

(g)(1)(A) Notwithstanding section 1861(v), instead of any
amounts that are otherwise payable under this title with respect
to the reasonable costs of subsection (d) hospitals and subsection
(d) Puerto Rico hospitals for capital-related costs of inpatient hos-
pital services, the Secretary shall, for hospital cost reporting peri-
ods beginning on or after October 1, 1991, provide for payments for
such costs in accordance with a prospective payment system estab-
lished by the Secretary. Aggregate payments made under sub-
section (d) and this subsection during fiscal years 1992 through
1995 shall be reduced in a manner that results in a reduction (as
estimated by the Secretary) in the amount of such payments equal
to a 10 percent reduction in the amount of payments attributable
to capital-related costs that would otherwise have been made dur-
ing such fiscal year had the amount of such payments been based
on reasonable costs (as defined in section 1861(v)). For discharges
occurring after September 30, 1993, the Secretary shall reduce by
7.4 percent the unadjusted standard Federal capital payment rate
(as described in 42 CFR 412.308(c), as in effect on the date of the
enactment of the Omnibus Budget Reconciliation Act of 1993) and
shall (for hospital cost reporting periods beginning on or after Octo-
ber 1, 1993) redetermine which payment methodology is applied to
the hospital under such system to take into account such reduction.
In addition to the reduction described in the preceding sentence, for
discharges occurring on or after October 1, 1997, the Secretary
shall apply the budget neutrality adjustment factor used to deter-
mine the Federal capital payment rate in effect on September 30,
1995 (as described in section 412.352 of title 42 of the Code of Fed-
eral Regulations), to (i) the unadjusted standard Federal capital
payment rate (as described in section 412.308(c) of that title, as in
effect on September 30, 1997), and (ii) the unadjusted hospital-spe-
cific rate (as described in section 412.328(e)(1) of that title, as in
effect on September 30, 1997), and, for discharges occurring on or
after October 1, 1997, and before October 1, 2002, reduce the rates
described in clauses (i) and (ii) by 2.1 percent.

(B) Such system—

(i) shall provide for (I) a payment on a per discharge basis,
and (IT) an appropriate weighting of such payment amount as
relates to the classification of the discharge;

(i1) may provide for an adjustment to take into account vari-
ations in the relative costs of capital and construction for the
different types of facilities or areas in which they are located;

(iii) may provide for such exceptions (including appropriate
exceptions to reflect capital obligations) as the Secretary deter-
mines to be appropriate, and

(iv) may provide for suitable adjustment to reflect hospital
occupancy rate.
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(C) In this paragraph, the term “capital-related costs” has the
meaning given such term by the Secretary under subsection (a)(4)
as of ?eptember 30, 1987, and does not include a return on equity
capital.

(2)(A) The Secretary shall provide that the amount which is al-
lowable, with respect to reasonable costs of inpatient hospital serv-
ices for which payment may be made under this title, for a return
on equity capital for hospitals shall, for cost reporting periods be-
ginning on or after the date of the enactment of this subsection, be
equal to amounts otherwise allowable under regulations in effect
on March 1, 1983, except that the rate of return to be recognized
shall be equal to the applicable percentage (described in subpara-
graph (B)) of the average of the rates of interest, for each of the
months any part of which is included in the reporting period, on
obligations issued for purchase by the Federal Hospital Insurance
Trust Fund.

(B) In this paragraph, the “applicable percentage” is—

(i) 75 percent, for cost reporting periods beginning during fis-
cal year 1987,

(i1) 50 percent, for cost reporting periods beginning during
fiscal year 1988,

(ii1) 25 percent, for cost reporting periods beginning during
fiscal year 1989, and

(iv) 0 percent, for cost reporting periods beginning on or after
October 1, 1989.

(3)(A) Except as provided in subparagraph (B), in determining
the amount of the payments that may be made under this title
with respect to all the capital-related costs of inpatient hospital
services of a subsection (d) hospital and a subsection (d) Puerto
Rico hospital, the Secretary shall reduce the amounts of such pay-
ments otherwise established under this title by—

(i) 3.5 percent for payments attributable to portions of cost
reporting periods occurring during fiscal year 1987,

(ii) 7 percent for payments attributable to portions of cost re-
porting periods or discharges (as the case may be) occurring
during fiscal year 1988 on or after October 1, 1987, and before
January 1, 1988,

(iii) 12 percent for payments attributable to portions of cost
reporting periods or discharges (as the case may be) in fiscal
year 1988, occurring on or after January 1, 1988,

(iv) 15 percent for payments attributable to portions of cost
reporting periods or discharges (as the case may be) occurring
during fiscal year 1989, and

(v) 15 percent for payments attributable to portions of cost
reporting periods or discharges (as the case may be) occurring
during the period beginning January 1, 1990, and ending Sep-
tember 30, 1991.

(B) Subparagraph (A) shall not apply to payments with respect
to the capital-related costs of any hospital that is a sole community
hospital (as defined in subsection (d)(5)(D)(iii)) or a critical access
hospital (as defined in section 1861(mm)(1)).

(4) In determining the amount of the payments that are attrib-
utable to portions of cost reporting periods occurring during fiscal
years 1998 through 2002 and that may be made under this title
with respect to capital-related costs of inpatient hospital services of



99

a hospital which is described in clause (i), (ii), or (iv) of subsection
(d)(1)(B) or a unit described in the matter after clause (v) of such
subsection, the Secretary shall reduce the amounts of such pay-
ments otherwise determined under this title by 15 percent.

(h) PAYMENTS FOR DIRECT GRADUATE MEDICAL EDUCATION
CosTs.—

(1) SUBSTITUTION OF SPECIAL PAYMENT RULES.—Notwith-
standing section 1861(v), instead of any amounts that are oth-
erwise payable under this title with respect to the reasonable
costs of hospitals for direct graduate medical education costs,
the Secretary shall provide for payments for such costs in ac-
cordance with paragraph (3) of this subsection. In providing for
such payments, the Secretary shall provide for an allocation of
such payments between part A and part B (and the trust funds
established under the respective parts) as reasonably reflects
the proportion of direct graduate medical education costs of
hospitals associated with the provision of services under each
respective part.

(2) DETERMINATION OF HOSPITAL-SPECIFIC APPROVED FTE
RESIDENT AMOUNTS.—The Secretary shall determine, for each
hospital with an approved medical residency training program,
an approved FTE resident amount for each cost reporting pe-
riod beginning on or after July 1, 1985, as follows:

(A) DETERMINING ALLOWABLE AVERAGE COST PER FTE
RESIDENT IN A HOSPITAL'S BASE PERIOD.—The Secretary
shall determine, for the hospital’s cost reporting period
that began during fiscal year 1984, the average amount
recognized as reasonable under this title for direct grad-
uate medical education costs of the hospital for each full-
time-equivalent resident.

(B) UPDATING TO THE FIRST COST REPORTING PERIOD.—

(i) IN GENERAL.—The Secretary shall update each
average amount determined under subparagraph (A)
by the percentage increase in the consumer price
index during the 12-month cost reporting period de-
scribed in such subparagraph.

(ii) EXCEPTION.—The Secretary shall not perform an
update under clause (i) in the case of a hospital if the
hospital’s reporting period, described in subparagraph
(A), began on or after July 1, 1984, and before October
1, 1984.

(C) AMOUNT FOR FIRST COST REPORTING PERIOD.—For the
first cost reporting period of the hospital beginning on or
after July 1, 1985, the approved FTE resident amount for
the hospital is equal to the amount determined under sub-
paragraph (B) increased by 1 percent.

(D) AMOUNT FOR SUBSEQUENT COST REPORTING PERI-
ODS.—

(i) IN GENERAL.—Except as provided in a subsequent
clause, for each subsequent cost reporting period, the
approved FTE resident amount for the hospital is
equal to the approved FTE resident amount deter-
mined under this paragraph for the previous cost re-
porting period updated, through the midpoint of the
period, by projecting the estimated percentage change
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in the consumer price index during the 12-month pe-
riod ending at that midpoint, with appropriate adjust-
ments to reflect previous under-or over-estimations
under this subparagraph in the projected percentage
change in the consumer price index.

(ii) FREEZE IN UPDATE FOR FISCAL YEARS 1994 AND
1995.—For cost reporting periods beginning during fis-
cal year 1994 or fiscal year 1995, the approved FTE
resident amount for a hospital shall not be updated
under clause (i) for a resident who is not a primary
care resident (as defined in paragraph (5)(H)) or a
resident enrolled in an approved medical residency
training program in obstetrics and gynecology.

(iii) FLOOR FOR LOCALITY ADJUSTED NATIONAL AVER-
AGE PER RESIDENT AMOUNT.—The approved FTE resi-
dent amount for a hospital for the cost reporting pe-
riod beginning during fiscal year 2001 shall not be less
than 70 percent, and for the cost reporting period be-
ginning during fiscal year 2002 shall not be less than
85 percent, of the locality adjusted national average
per resident amount computed under subparagraph
(E) for the hospital and period.

(iv) ADJUSTMENT IN RATE OF INCREASE FOR HOS-
PITALS WITH FTE APPROVED AMOUNT ABOVE 140 PER-
CENT OF LOCALITY ADJUSTED NATIONAL AVERAGE PER
RESIDENT AMOUNT.—

(I) FREEZE FOR FISCAL YEARS 2001 AND 2002 AND
2004 THROUGH 2013.—For a cost reporting period
beginning during fiscal year 2001 or fiscal year
2002 or during the period beginning with fiscal
year 2004 and ending with fiscal year 2013, if the
approved FTE resident amount for a hospital for
the preceding cost reporting period exceeds 140
percent of the locality adjusted national average
per resident amount computed under subpara-
graph (E) for that hospital and period, subject to
subclause (III), the approved FTE resident
amount for the period involved shall be the same
as the approved FTE resident amount for the hos-
pital for such preceding cost reporting period.

(II) 2 PERCENT DECREASE IN UPDATE FOR FISCAL
YEARS 2003, 2004, AND 2005.—For the cost reporting
period beginning during fiscal year 2003, if the
approved FTE resident amount for a hospital for
the preceding cost reporting period exceeds 140
percent of the locality adjusted national average
per resident amount computed under subpara-
graph (E) for that hospital and preceding period,
the approved FTE resident amount for the period
involved shall be updated in the manner described
in subparagraph (D)(i) except that, subject to sub-
clause (III), the consumer price index applied for
a 12-month period shall be reduced (but not below
zero) by 2 percentage points.
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(IIT) NO ADJUSTMENT BELOW 140 PERCENT.—In
no case shall subclause (I) or (II) reduce an ap-
proved FTE resident amount for a hospital for a
cost reporting period below 140 percent of the lo-
cality adjusted national average per resident
amount computed under subparagraph (E) for
such hospital and period.

(E) DETERMINATION OF LOCALITY ADJUSTED NATIONAL AV-
ERAGE PER RESIDENT AMOUNT.—The Secretary shall deter-
mine a locality adjusted national average per resident
amount with respect to a cost reporting period of a hos-
pital beginning during a fiscal year as follows:

(i) DETERMINING HOSPITAL SINGLE PER RESIDENT
AMOUNT.—The Secretary shall compute for each hos-
pital operating an approved graduate medical edu-
cation program a single per resident amount equal to
the average (weighted by number of full-time equiva-
lent residents, as determined under paragraph (4)) of
the primary care per resident amount and the non-pri-
mary care per resident amount computed under para-
graph (2) for cost reporting periods ending during fis-
cal year 1997.

(i) STANDARDIZING PER RESIDENT AMOUNTS.—The
Secretary shall compute a standardized per resident
amount for each such hospital by dividing the single
per resident amount computed under clause (i) by an
average of the 3 geographic index values (weighted by
the national average weight for each of the work, prac-
tice expense, and malpractice components) as applied
under section 1848(e) for 1999 for the fee schedule
area in which the hospital is located.

(iii) COMPUTING OF WEIGHTED AVERAGE.—The Sec-
retary shall compute the average of the standardized
per resident amounts computed under clause (ii) for
such hospitals, with the amount for each hospital
weighted by the average number of full-time equiva-
lent residents at such hospital (as determined under
paragraph (4)).

(iv) COMPUTING NATIONAL AVERAGE PER RESIDENT
AMOUNT.—The Secretary shall compute the national
average per resident amount, for a hospital’s cost re-
porting period that begins during fiscal year 2001,
equal to the weighted average computed under clause
(i1i) increased by the estimated percentage increase in
the consumer price index for all urban consumers dur-
ing the period beginning with the month that rep-
resents the midpoint of the cost reporting periods de-
scribed in clause (i) and ending with the midpoint of
the hospital’s cost reporting period that begins during
fiscal year 2001.

(v) ADJUSTING FOR LOCALITY.—The Secretary shall
compute the product of—

(I) the national average per resident amount
computed under clause (iv) for the hospital, and
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(II) the geographic index value average (de-
scribed and applied under clause (ii)) for the fee
schedule area in which the hospital is located.

(vi) COMPUTING LOCALITY ADJUSTED AMOUNT.—The
locality adjusted national per resident amount for a
hospital for—

(I) the cost reporting period beginning during
fiscal year 2001 is the product computed under
clause (v); or

(IT) each subsequent cost reporting period is
equal to the locality adjusted national per resident
amount for the hospital for the previous cost re-
porting period (as determined under this clause)
updated, through the midpoint of the period, by
projecting the estimated percentage change in the
consumer price index for all urban consumers dur-
ing the 12-month period ending at that midpoint.

(F) TREATMENT OF CERTAIN HOSPITALS.—In the case of a
hospital that did not have an approved medical residency
training program or was not participating in the program
under this title for a cost reporting period beginning dur-
ing fiscal year 1984, the Secretary shall, for the first such
period for which it has such a residency training program
and is participating under this title, provide for such ap-
proved FTE resident amount as the Secretary determines
to be appropriate, based on approved FTE resident
amounts for comparable programs.

(3) HOSPITAL PAYMENT AMOUNT PER RESIDENT.—

(A) IN GENERAL.—The payment amount, for a hospital
cost reporting period beginning on or after July 1, 1985, is
equal to the product of—

(i) the aggregate approved amount (as defined in
subparagraph (B)) for that period, and

(i1) the hospital’s medicare patient load (as defined
in subparagraph (C)) for that period.

(B) AGGREGATE APPROVED AMOUNT.—As used in sub-
paragraph (A), the term “aggregate approved amount”
means, for a hospital cost reporting period, the product
of—

(i) the hospital’s approved FTE resident amount (de-
termined under paragraph (2)) for that period, and

(i1) the weighted average number of full-time-equiva-
lent residents (as determined under paragraph (4)) in
the hospital’s approved medical residency training pro-
grams in that period.

The Secretary shall reduce the aggregate approved amount to
the extent payment is made under subsection (k) for residents
included in the hospital’s count of full-time equivalent resi-
dents.

(C) MEDICARE PATIENT LOAD.—As used in subparagraph
(A), the term “medicare patient load” means, with respect
to a hospital’s cost reporting period, the fraction of the
total number of inpatient-bed-days (as established by the
Secretary) during the period which are attributable to pa-
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tientsA with respect to whom payment may be made under
part A.

(D) PAYMENT FOR MANAGED CARE ENROLLEES.—

(i) IN GENERAL.—For portions of cost reporting peri-
ods occurring on or after January 1, 1998, the Sec-
retary shall provide for an additional payment amount
under this subsection for services furnished to individ-
uals who are enrolled under a risk-sharing contract
with an eligible organization under section 1876 and
who are entitled to part A or with a Medicare+Choice
organization under part C. The amount of such a pay-
ment shall equal, subject to clause (iii), the applicable
percentage of the product of—

(I) the aggregate approved amount (as defined
in subparagraph (B)) for that period; and

(IT) the fraction of the total number of inpatient-
bed days (as established by the Secretary) during
the period which are attributable to such enrolled
individuals.

(il) APPLICABLE PERCENTAGE.—For purposes of
clause (i), the applicable percentage is—

(I) 20 percent in 1998,

(IT) 40 percent in 1999,

(ITT) 60 percent in 2000,

(IV) 80 percent in 2001, and

(V) 100 percent in 2002 and subsequent years.

(iii) PROPORTIONAL REDUCTION FOR NURSING AND AL-
LIED HEALTH EDUCATION.—The Secretary shall esti-
mate a proportional adjustment in payments to all
hospitals determined under clauses (i) and (ii) for por-
tions of cost reporting periods beginning in a year (be-
ginning with 2000) such that the proportional adjust-
ment reduces payments in an amount for such year
equal to the total additional payment amounts for
nursing and allied health education determined under
subsection (1) for portions of cost reporting periods oc-
curring in that year.

(iv) SPECIAL RULE FOR HOSPITALS UNDER REIMBURSE-
MENT SYSTEM.—The Secretary shall establish rules for
the application of this subparagraph to a hospital re-
imbursed under a reimbursement system authorized
under section 1814(b)(3) in the same manner as it
would apply to the hospital if it were not reimbursed
under such section.

(4) DETERMINATION OF FULL-TIME-EQUIVALENT RESIDENTS.—

(A) RULES.—The Secretary shall establish rules con-
sistent with this paragraph for the computation of the
number of full-time- equivalent residents in an approved
medical residency training program.

(B) ADJUSTMENT FOR PART-YEAR OR PART-TIME RESI-
DENTS.—Such rules shall take into account individuals
who serve as residents for only a portion of a period with
a hospital or simultaneously with more than one hospital.

(C) WEIGHTING FACTORS FOR CERTAIN RESIDENTS.—Sub-
ject to subparagraph (D), such rules shall provide, in calcu-
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lating the number of full-time-equivalent residents in an
approved residency program—

(i) before dJuly 1, 1986, for each resident the
weighting factor 1s 1.00,

(i1) on or after July 1, 1986, for a resident who is in
the resident’s initial residency period (as defined in
paragraph (5)(F)), the weighting factor is 1.00,

(iii) on or after July 1, 1986, and before July 1, 1987,
for a resident who is not in the resident’s initial resi-
dency period (as defined in paragraph (5)(F)), the
weighting factor is .75, and

(iv) on or after July 1, 1987, for a resident who is
not in the resident’s initial residency period (as de-
fined in paragraph (5)(F)), the weighting factor is .50.

(D) FOREIGN MEDICAL GRADUATES REQUIRED TO PASS
FMGEMS EXAMINATION.—

(i) IN GENERAL.—Except as provided in clause (ii),
such rules shall provide that, in the case of an indi-
vidual who is a foreign medical graduate (as defined
in paragraph (5)(D)), the individual shall not be count-
ed as a resident on or after July 1, 1986, unless—

(I) the individual has passed the FMGEMS ex-
amination (as defined in paragraph (5)(E)), or

(IT) the individual has previously received cer-
tification from, or has previously passed the exam-
ination of, the Educational Commission for For-
eign Medical Graduates.

(i) TRANSITION FOR CURRENT FMGS.—On or after
July 1, 1986, but before July 1, 1987, in the case of a
foreign medical graduate who—

(I) has served as a resident before July 1, 1986,
and is serving as a resident after that date, but
(IT) has not passed the FMGEMS examination
or a previous examination of the Educational
Commission for Foreign Medical Graduates before
July 1, 1986,
the individual shall be counted as a resident at a rate
equal to one-half of the rate at which the individual
would otherwise be counted.

(E) COUNTING TIME SPENT IN OUTPATIENT SETTINGS.—
Subject to subparagraphs (J) and (K), such rules shall pro-
vide that only time spent in activities relating to patient
care shall be counted and that—

(i) effective for cost reporting periods beginning be-
fore July 1, 2010, all the time; 77

(ii) effective for cost reporting periods beginning on
or after July 1, 2010, all the time so spent by a resi-
dent shall be counted towards the determination of
full-time equivalency, without regard to the setting in
which the activities are performed, if a hospital incurs
the costs of the stipends and fringe benefits of the

77So in law. Probably should read “; and”. Amendment by section 5504(a)(2) of Public Law
111-148 attempts to add this word but the instructions to strike the period at the end and in-
sert “; and” did not execute because there was no period at the end of clause (i) (as added by
such Public Law).
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resident during the time the resident spends in that
setting. If more than one hospital incurs these costs,
either directly or through a third party, such hospitals
shall count a proportional share of the time, as deter-
mined by written agreement between the hospitals,
that a resident spends training in that setting.
so spent by a resident under an approved medical resi-
dency training program shall be counted towards the de-
termination of full-time equivalency, without regard to the
setting in which the activities are performed, if the hos-
pital incurs all, or substantially all, of the costs for the
training program in that setting. 78
Any hospital claiming under this subparagraph for time
spent in a nonprovider setting shall maintain and make
available to the Secretary records regarding the amount of
such time and such amount in comparison with amounts
of such time in such base year as the Secretary shall speci-
fy.
(F) LIMITATION ON NUMBER OF RESIDENTS IN ALLOPATHIC
AND OSTEOPATHIC MEDICINE.—

(i) IN GENERAL.—Such rules shall provide that for
purposes of a cost reporting period beginning on or
after October 1, 1997, subject to paragraphs (7) and
(8), the total number of full-time equivalent residents
before application of weighting factors (as determined
under this paragraph) with respect to a hospital’s ap-
proved medical residency training program in the
fields of allopathic medicine and osteopathic medicine
may not exceed the number (or, 130 percent of such
number in the case of a hospital located in a rural
area) of such full-time equivalent residents for the
hospital’s most recent cost reporting period ending on
or before December 31, 1996.

(ii) COUNTING PRIMARY CARE RESIDENTS ON CERTAIN
APPROVED LEAVES OF ABSENCE IN BASE YEAR FTE
COUNT.—

(I) IN GENERAL.—In determining the number of
such full-time equivalent residents for a hospital’s
most recent cost reporting period ending on or be-
fore December 31, 1996, for purposes of clause (i),
the Secretary shall count an individual to the ex-
tent that the individual would have been counted
as a primary care resident for such period but for
the fact that the individual, as determined by the
Secretary, was on maternity or disability leave or
a similar approved leave of absence.

(II) LIMITATION TO 3 FTE RESIDENTS FOR ANY
HOSPITAL.—The total number of individuals count-
ed under subclause (I) for a hospital may not ex-
ceed 3 full-time equivalent residents.

78 The placement of language beginning with “so spent by a resident under” through “training
program in that setting.” that appears after clause (ii) and before the continuation text at the
end (as added by section 5504(a) of Public Law 111-148), is so in law and is based on text that
existed prior to the enactment of such Public Law.
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(G) COUNTING INTERNS AND RESIDENTS FOR FY 1998 AND
SUBSEQUENT YEARS.—

(i) IN GENERAL.—For cost reporting periods begin-
ning during fiscal years beginning on or after October
1, 1997, subject to the limit described in subparagraph
(F), the total number of full-time equivalent residents
for determining a hospital’s graduate medical edu-
cation payment shall equal the average of the actual
full-time equivalent resident counts for the cost report-
iI(llg period and the preceding two cost reporting peri-
ods.

(i1) ADJUSTMENT FOR SHORT PERIODS.—If any cost re-
porting period beginning on or after October 1, 1997,
is not equal to twelve months, the Secretary shall
make appropriate modifications to ensure that the av-
erage full-time equivalent resident counts pursuant to
clause (i) are based on the equivalent of full twelve-
month cost reporting periods.

(iii) TRANSITION RULE FOR 1998.—In the case of a
hospital’s first cost reporting period beginning on or
after October 1, 1997, clause (i) shall be applied by
using the average for such period and the preceding
cost reporting period.

(H) SPECIAL RULES FOR APPLICATION OF SUBPARAGRAPHS
(F) AND (G).—

(i) NEW FACILITIES.—The Secretary shall, consistent
with the principles of subparagraphs (F) and (G) and
subject to paragraphs (7) and (8), prescribe rules for
the application of such subparagraphs in the case of
medical residency training programs established on or
after January 1, 1995. In promulgating such rules for
purposes of subparagraph (F), the Secretary shall give
special consideration to facilities that meet the needs
of underserved rural areas.

(ii)) AGGREGATION.—The Secretary may prescribe
rules which allow institutions which are members of
the same affiliated group (as defined by the Secretary)
to elect to apply the limitation of subparagraph (F) on
an aggregate basis.

(ii1) DATA COLLECTION.—The Secretary may require
any entity that operates a medical residency training
program and to which subparagraphs (F) and (G)
apply to submit to the Secretary such additional infor-
mation as the Secretary considers necessary to carry
out such subparagraphs.

(iv) NONRURAL HOSPITALS OPERATING TRAINING PRO-
GRAMS IN RURAL AREAS.—In the case of a hospital that
is not located in a rural area but establishes sepa-
rately accredited approved medical residency training
programs (or rural tracks) in an 79 rural area or has
an accredited training program with an integrated
rural track, the Secretary shall adjust the limitation
under subparagraph (F) in an appropriate manner in-

“y»

79 So in original. Probably should be “a”.
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sofar as it applies to such programs in such rural
areas in order to encourage the training of physicians
in rural areas.

(v) SPECIAL PROVIDER AGREEMENT.—If an entity en-
ters into a provider agreement pursuant to section
1866(a) to provide hospital services on the same phys-
ical site previously used by Medicare Provider No. 05—
0578—

(I) the limitation on the number of total full
time equivalent residents under subparagraph (F)
and clauses (v) and (vi)(I) of subsection (d)(5)(B)
applicable to such provider shall be equal to the
limitation applicable under such provisions to Pro-
vider No. 05-0578 for its cost reporting period
ending on June 30, 2006; and

(IT) the provisions of subparagraph (G) and sub-
section (d)(5)(B)(vi)(II) shall not be applicable to
such provider for the first three cost reporting
years in which such provider trains residents
under any approved medical residency training
program.

(vi) REDISTRIBUTION OF RESIDENCY SLOTS AFTER A
HOSPITAL CLOSES.—

(I) IN GENERAL.—Subject to the succeeding pro-
visions of this clause, the Secretary shall, by regu-
lation, establish a process under which, in the
case where a hospital (other than a hospital de-
scribed in clause (v)) with an approved medical
residency program closes on or after a date that is
2 years before the date of enactment of this
clause, the Secretary shall increase the otherwise
applicable resident limit under this paragraph for
other hospitals in accordance with this clause.

(II) PRIORITY FOR HOSPITALS IN CERTAIN
AREAS.—Subject to the succeeding provisions of
this clause, in determining for which hospitals the
increase in the otherwise applicable resident limit
is provided under such process, the Secretary
shall distribute the increase to hospitals in the fol-
lowing priority order (with preference given with-
in each category to hospitals that are members of
the same affiliated group (as defined by the Sec-
retary under clause (ii)) as the closed hospital):

(aa) First, to hospitals located in the same
core-based statistical area as, or a core-based
statistical area contiguous to, the hospital
that closed.

(bb) Second, to hospitals located in the
same State as the hospital that closed.

(cc) Third, to hospitals located in the same
region of the country as the hospital that
closed.

(dd) Fourth, only if the Secretary is not able
to distribute the increase to hospitals de-
scribed in item (cc), to qualifying hospitals in
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accordance with the provisions of paragraph
(8).

(IIT) REQUIREMENT HOSPITAL LIKELY TO FILL PO-
SITION WITHIN CERTAIN TIME PERIOD.—The Sec-
retary may only increase the otherwise applicable
resident limit of a hospital under such process if
the Secretary determines the hospital has dem-
onstrated a likelihood of filling the positions made
available under this clause within 3 years.

(IV) LimITATION.—The aggregate number of in-
creases in the otherwise applicable resident limits
for hospitals under this clause shall be equal to
the number of resident positions in the approved
medical residency programs that closed on or after
the date described in subclause (I).

(V) ADMINISTRATION.—Chapter 35 of title 44,
United States Code, shall not apply to the imple-
mentation of this clause.

(J) 80 TREATMENT OF CERTAIN NONPROVIDER AND DIDAC-
TIC ACTIVITIES.—Such rules shall provide that all time
spent by an intern or resident in an approved medical resi-
dency training program in a nonprovider setting that is
primarily engaged in furnishing patient care (as defined in
paragraph (5)(K)) in non-patient care activities, such as di-
dactic conferences and seminars, but not including re-
search not associated with the treatment or diagnosis of a
particular patient, as such time and activities are defined
by the Secretary, shall be counted toward the determina-
tion of full-time equivalency.

(K) TREATMENT OF CERTAIN OTHER ACTIVITIES.—In deter-
mining the hospital’s number of full-time equivalent resi-
dents for purposes of this subsection, all the time that is
spent by an intern or resident in an approved medical resi-
dency training program on vacation, sick leave, or other
approved leave, as such time is defined by the Secretary,
and that does not prolong the total time the resident is
participating in the approved program beyond the normal
duration of the program shall be counted toward the deter-
mination of full-time equivalency.

(5) DEFINITIONS AND SPECIAL RULES.—As used in this sub-
section:

(A) APPROVED MEDICAL RESIDENCY TRAINING PROGRAM.—
The term “approved medical residency training program”
means a residency or other postgraduate medical training
program participation in which may be counted toward
certification in a specialty or subspecialty and includes for-
mal postgraduate training programs in geriatric medicine
approved by the Secretary.

(B) CONSUMER PRICE INDEX.—The term “consumer price
index” refers to the Consumer Price Index for All Urban
Consumers (United States city average), as published by
the Secretary of Commerce.

80There is no subparagraph (I) in section 1886(h)(4). Subparagraphs (J) and (K) were added
by section 5505(a)(1)(B) of Public Law 111-148.



109

(C) DIRECT GRADUATE MEDICAL EDUCATION COSTS.—The
term “direct graduate medical education costs” means di-
rect costs of approved educational activities for approved
medical residency training programs.

(D) FOREIGN MEDICAL GRADUATE.—The term “foreign
n%edical graduate” means a resident who is not a graduate
0 —

(i) a school of medicine accredited by the Liaison
Committee on Medical Education of the American
Medical Association and the Association of American
Medical Colleges (or approved by such Committee as
meeting the standards necessary for such accredita-
tion),

(i) a school of osteopathy accredited by the Amer-
ican Osteopathic Association, or approved by such As-
sociation as meeting the standards necessary for such
accreditation, or

(iii) a school of dentistry or podiatry which is accred-
ited (or meets the standards for accreditation) by an
organization recognized by the Secretary for such pur-

ose.

(E) FMGEMS EXAMINATION.—The term “FMGEMS ex-
amination” means parts I and II of the Foreign Medical
Graduate Examination in the Medical Sciences or any suc-
cessor examination recognized by the Secretary for this
purpose.

(F) INITIAL RESIDENCY PERIOD.—The term “initial resi-
d}?ncy period” means the period of board eligibility, except
that—

(i) except as provided in clause (ii), in no case shall
the initial period of residency exceed an aggregate pe-
riod of formal training of more than five years for any
individual, and

(ii) a period, of not more than two years, during
which an individual is in a geriatric residency or fel-
lowship program or a preventive medicine residency or
fellowship program which meets such criteria as the
Secretary may establish, shall be treated as part of
the initial residency period, but shall not be counted
against any limitation on the initial residency period.

Subject to subparagraph (G)(v), the initial residency period
shall be determined, with respect to a resident, as of the
time the resident enters the residency training program.

(G) PERIOD OF BOARD ELIGIBILITY.—

(i) GENERAL RULE.—Subject to clauses (ii), (iii), (iv),
and (v), the term “period of board eligibility” means,
for a resident, the minimum number of years of formal
training necessary to satisfy the requirements for ini-
tial board eligibility in the particular specialty for
which the resident is training.

(i1) APPLICATION OF 1985—1986 DIRECTORY.—Except as
provided in clause (iii), the period of board eligibility
shall be such period specified in the 1985-1986 Direc-
tory of Residency Training Programs published by the
Accreditation Council on Graduate Medical Education.
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(iii)) CHANGES IN PERIOD OF BOARD ELIGIBILITY.—On
or after July 1, 1989, if the Accreditation Council on
Graduate Medical Education, in its Directory of Resi-
dency Training Programs—

(I) increases the minimum number of years of
formal training necessary to satisfy the require-
ments for a specialty, above the period specified in
its 1985-1986 Directory, the Secretary may in-
crease the period of board eligibility for that spe-
cialty, but not to exceed the period of board eligi-
bility specified in that later Directory, or

(IT) decreases the minimum number of years of
formal training necessary to satisfy the require-
ments for a specialty, below the period specified in
its 1985-1986 Directory, the Secretary may de-
crease the period of board eligibility for that spe-
cialty, but not below the period of board eligibility
specified in that later Directory.

(iv) SPECIAL RULE FOR CERTAIN PRIMARY CARE COM-
BINED RESIDENCY PROGRAMS.—(I) In the case of a resi-
dent enrolled in a combined medical residency training
program in which all of the individual programs (that
are combined) are for training a primary care resident
(as defined in subparagraph (H)), the period of board
eligibility shall be the minimum number of years of
formal training required to satisfy the requirements
for initial board eligibility in the longest of the indi-
vidual programs plus one additional year.

(ITI) A resident enrolled in a combined medical resi-
dency training program that includes an obstetrics
and gynecology program shall qualify for the period of
board eligibility under subclause (I) if the other pro-
grams such resident combines with such obstetrics
and gynecology program are for training a primary
care resident.

(v) CHILD NEUROLOGY TRAINING PROGRAMS.—In the
case of a resident enrolled in a child neurology resi-
dency training program, the period of board eligibility
and the initial residency period shall be the period of
board eligibility for pediatrics plus 2 years.

(H) PRIMARY CARE RESIDENT.—The term “primary care
resident” means a resident enrolled in an approved med-
ical residency training program in family medicine, gen-
eral internal medicine, general pediatrics, preventive medi-
cine, geriatric medicine, or osteopathic general practice.

(I) RESIDENT.—The term “resident” includes an intern or
other participant in an approved medical residency train-
ing program.

(J) ADJUSTMENTS FOR CERTAIN FAMILY PRACTICE RESI-
DENCY PROGRAMS.—

(i) IN GENERAL.—In the case of an approved medical
residency training program (meeting the requirements
of clause (ii)) of a hospital which received funds from
the United States, a State, or a political subdivision of
a State or an instrumentality of such a State or polit-
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ical subdivision (other than payments under this title
or a State plan under title XIX) for the program dur-
ing the cost reporting period that began during fiscal
year 1984, the Secretary shall—

(I) provide for an average amount under para-
graph (2)(A) that takes into account the Sec-
retary’s estimate of the amount that would have
been recognized as reasonable under this title if
the hospital had not received such funds, and

(IT) reduce the payment amount otherwise pro-
vided under this subsection in an amount equal to
the proportion of such program funds received
during the cost reporting period involved that is
allocable to this title.

(ii) ADDITIONAL REQUIREMENTS.—A hospital’s ap-
proved medical residency program meets the require-
ments of this clause if—

(I) the program is limited to training for family
and community medicine;

(IT) the program is the only approved medical
residency program of the hospital; and

(ITI) the average amount determined under
paragraph (2)(A) for the hospital (as determined
without regard to the increase in such amount de-
scribed in clause (i)(I)) does not exceed $10,000.

(K) NONPROVIDER SETTING THAT IS PRIMARILY ENGAGED
IN FURNISHING PATIENT CARE.—The term “nonprovider set-
ting that is primarily engaged in furnishing patient care”
means a nonprovider setting in which the primary activity
is the care and treatment of patients, as defined by the
Secretary.

(6) INCENTIVE PAYMENT UNDER PLANS FOR VOLUNTARY RE-
DUCTION IN NUMBER OF RESIDENTS.—

(A) IN GENERAL.—In the case of a voluntary residency
reduction plan for which an application is approved under
subparagraph (B), subject to subparagraph (F), each hos-
pital which is part of the qualifying entity submitting the
plan shall be paid an applicable hold harmless percentage
(as specified in subparagraph (E)) of the sum of—

(i) the amount (if any) by which—

(I) the amount of payment which would have
been mad