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The Committee on the Judiciary, to whom was referred the bill
(H.R. 5063) to limit donations made pursuant to settlement agree-
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poses, having considered the same, reports favorably thereon with
an amendment and recommends that the bill as amended do pass.
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The Amendment

The amendment is as follows:
Strike all that follows after the enacting clause and insert the
following:

SECTION 1. SHORT TITLE.
This Act may be cited as the “Stop Settlement Slush Funds Act of 2016”.

SEC. 2. LIMITATION ON DONATIONS MADE PURSUANT TO SETTLEMENT AGREEMENTS TO
WHICH THE UNITED STATES IS A PARTY.

(a) LIMITATION ON REQUIRED DONATIONS.—An official or agent of the Government
may not enter into or enforce any settlement agreement on behalf of the United
States, directing or providing for a payment to any person or entity other than the
United States, other than a payment that provides restitution for or otherwise di-
rectly remedies actual harm (including to the environment) directly and proximately
caused by the party making the payment, or constitutes payment for services ren-
dered in connection with the case.

(b) PENALTY.—Any official or agent of the Government who violates subsection (a),
shall be subject to the same penalties that would apply in the case of a violation
of section 3302 of title 31, United States Code.

(c) EFFECTIVE DATE.—Subsections (a) and (b) apply only in the case of a settle-
ment agreement concluded on or after the date of enactment of this Act.

(d) DEFINITION.—The term “settlement agreement” means a settlement agreement
resolving a civil action or potential civil action.

Purpose and Summary

H.R. 5063, the “Stop Settlement Slush Funds Act of 2016,” pro-
hibits terms in Department of Justice (DOdJ) settlements that direct
or provide for payments to non-victim third-parties.

Background and Need for the Legislation

A year-long Committee investigation has revealed that the DOJ
is pushing and even requiring settling defendants to donate money
to non-victim third-parties.

Donations can earn up to double credit against defendants’ over-
all payment obligations, while credit for direct relief to consumers
is merely dollar-for-dollar. What is more, documents show that
groups that stood to gain from these mandatory donations lobbied
DOJ to include them in settlements. DOJ has funneled third-party
groups as much as $880 million dollars in just the last 2 years.
These payments occur entirely outside of the Congressional appro-
priations and grant oversight process. What is worse, in some
cases, DOJ-mandated donations restore funding that Congress spe-
cifically cut.

It is critical that Congress act. DOJ is ignoring Congress’ con-
cerns—increasing the use of third-party payments, even as Con-
gress objects. Just last month, DOJ included such terms in its set-
tlement with Goldman Sachs.

The purpose of DOJ enforcement actions should be punishment
and redress to actual victims. Carrying that concept to commu-
nities at large or community groups, however worthy, is a matter
for the Legislative branch and is not to be conducted at the unilat-
eral discretion of the Executive.

This is fundamentally a bipartisan, institutional issue. That is
one reason that an amendment banning mandatory donations in
last year’s Commerce, Justice, Science and Related Agencies Appro-
priations Act passed the House by voice vote.
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I. THE IMPORTANCE OF CONGRESS’ SPENDING POWER

Congress’ spending power is its most effective tool for oversight
and reining in Executive overreach.

In Federalist No. 58, James Madison described the power of the
purse as “that powerful instrument by which we behold, in the his-
tory of the British Constitution, an infant and humble representa-
tion of the people . . . finally reducing . . . all the overgrown pre-
rogatives of the other branches of government.” 1 Accordingly, Arti-
cle I section 9, clause 7 provides that, “No Money shall be drawn
from the Treasury, but in Consequence of Appropriations made by
Law.” Alexander Hamilton noted that this provision gave Congress
the power to control not only the amount of an expenditure, but its
purpose. “[NJo money can be expended, but for an object, to an ex-
tent, and out of a fund, which the laws have prescribed.”

Legal experts note that the Framers “vested Congress with this
authority precisely because it was the most representative branch;
the immediate accountability of Congress . . . insures equitable
distribution of government funds.” 2

II. EFFORTS BY AGENCIES TO CIRCUMVENT CONGRESS’
SPENDING POWER

Precisely because the spending power so effectively reins in agen-
cy overreach, the Executive Branch has long sought ways around
it.

A. The Antideficiency Act

As early as 1809, a Congressional resolution called for methods
to “prevent the improper expenditure of Federal funds.” Executive
departments would enter into vendor contracts without authoriza-
tion, knowing that Congress could not in good conscience deny pay-
ment once the goods were provided. These “coercive deficiencies”
prompted the 1820 Antideficiency Act (ADA) which provided that
“no contract shall hereafter be made . . . except under law author-
izing the same, or under appropriation adequate to its fulfillment.”
The statute applied only to the Departments of War, State and
Treasury. In 1870, Congress expanded it to cover all Federal agen-
cies. In 1905, seeing that compliance problems persisted, Congress
added criminal penalties. Even though no criminal prosecutions
have been brought under the Antideficiency Act, “the in terrorem
effect of the criminal sanctions has been enough to get the execu-
tive branch to take the provisions of the Act seriously.”3

B. The Miscellaneous Receipts Act

The Executive Branch soon found ways around the ADA. The
Constitution requires an appropriation to withdraw money from
the Treasury, it does not, agencies argued, require that money be
placed there to begin with. Thus, agencies began to “divert funds
received by an agency to that agency’s uses before it is placed in
the [Tlreasury.” Congress closed this loophole with the 1849 Mis-
cellaneous Receipts Act (MRA). It provides that officials “receiving

1The Federalist No. 58 (James Madison).

2Todd Peterson, Protecting the Appropriations Power: Why Congress Should Care About Settle-
ments at the Dep’t of Justice, 2009 BYU L. Rev. 327, 335 (2009).

3 Peterson, supra note 2, at 339.
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money for the Government from any source shall deposit the
money in the Treasury.”4 The law reflects the Separation of Pow-
ers principle. The Executive Branch negotiates settlements, but
Congress gets to decide how to allocate the money recovered.®> As
the Government Accountability Office (GAO) explains, the MRA is
“another element in the statutory pattern by which Congress re-
tains control of the public purse under the Separation of Powers
doctrine.” 6

Unfortunately, DOJ has devised a way around the MRA too. The
loophole is lamented in an article by Todd Peterson, former deputy
Assistant Attorney General for the Office of Legal Counsel (OLC)
in the Clinton administration: “Because the Department of Justice
has such broad settlement authority, it has the ability to use settle-
ments to circumvent the appropriations authority of Congress.” In
particular, DOJ has the power “to short circuit the Miscellaneous
Receipts Act by agreeing to settlement terms that require the viola-
tor of a Federal statute to undertake certain responsibilities or ac-
tions that might inure to the benefit of the executive branch.”
Thus, the Department could effectively “augment the appropria-
tions of the Executive Branch without running afoul of the tech-
nical requirements of the Miscellaneous Receipts Act—although
creating an unconstitutional interference with Congress’ appropria-
tions power.” 7

That is precisely what has happened.

Beginning in the 1980’s, various Federal enforcement agencies,
including the Commodity Futures Trading Commission, Nuclear
Regulatory Commission and the Environmental Protection Agency
(EPA), wanted to use settlement money to fund community service
projects.8

In 1991, Representative John Dingell, then Chair of the Energy
and Commerce Committee’s Oversight Subcommittee sought a
GAO opinion on the practice. He asked particularly about the per-
missibility of EPA including Supplementary Environmental
Projects (SEPs) in settlements with polluters. A SEP is a “bene-
ficial project that a violator voluntarily agrees to perform in addi-
tion to actions required to correct the violation . . . as part of a
settlement.”?

When GAO concluded that SEPs violated the MRA, EPA pro-
tested. GAO reexamined its opinion, but reaffirmed the conclusion:

An interpretation of an agency’s prosecutorial authority to
allow an enforcement scheme involving supplemental
projects that go beyond remedying the violation in order to
carry out other statutory goals of the agency would permit
the agency to improperly augment its appropriations for
those other purposes in circumvention of the congressional
appropriations process.10

431 U.S.C. §3302.

5Andy Spalding, The Much Misunderstood Miscellaneous Receipts Act (Part 1), The FCPA
Blog (Sept. 29, 2014, 7:18 AM), http://www.fcpablog.com/blog/2014/9/29/the-much-misunderstood-
miscellaneous-receipts-act-part-1.html.

6 Peterson, supra note 2, at 341.

7Peterson, supra note 2, at 348.

8 Andrew B. Spalding, Restorative Justice for Multinational Corporations, University of Rich-
mond Scholarship Repository, 35 (2015).

9 Peterson, supra note 2, at 352.

10 Peterson, supra note 2, at 354.
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In subsequent face-to-face meetings between Rep. Dingell’s staff,
DOJ, and EPA, it was agreed that this analysis did not apply to
all SEPs and that EPA would issue guidelines to avoid violations
of the MRA and the related augmentation problem. SEPs continued
in the meantime. The guidelines were finally released in 1998.11

One key tactic the Executive Branch uses is to structure the
transaction as an “adjustment of penalty.” The government simply
reduces the amount owed to it by the amount that the defendant
agrees to pay directly to the community service project. Since the
government never receives the money the MRA is not triggered.
This idea is echoed in a 2006 DOJ Office of Legal Counsel memao.
It advises that “[t]o avoid the Government’s constructively ‘receiv-
ing money for the Government,’” settlements that include pay-
ments to third-parties should “be executed before an admission or
finding of liability in favor of the United States; and . . . the
United States [should] not retain post-settlement control over the
disposition or management of the funds.” 12

C. The U.S. Attorney’s Manual’s Limits on Defendant Funded Com-
munity Service Projects

A May 14, 2008 memo from Deputy Attorney General Mark Filip
announced the following amendment to the U.S. Attorney’s Manual
(USAM) pertaining to defendant-funded community service
projects:

Plea agreements . . . should not include terms requiring
the defendant to pay funds to a charitable . . . commu-
nity, or other organization . . . that is not a victim of the

criminal activity or is not providing services to redress the
harm caused by the defendant’s criminal conduct. . . .
[TThis practice is restricted because it can create ac-
tual or perceived conflicts of interest and/or other
ethical issues.13 (Emphasis added.)

The history of this provision is instructive. According to a 2012
U.S. Attorney’s Bulletin, the amendment was recommended “due to
instances of perceived abuse of extraordinary restitution by some of-
fices.” The original plan was to end all forms of such “extraordinary
community restitution,” except as statutorily authorized for certain
drug crimes.

After intense discussion, the Criminal Chief's Working Group de-
cided to make an exception for environmental crimes. This conces-
sion “was due in large part to guidance that was issued by the En-
vironment and Natural Resources Division (ENRD).”14 Thus, the
USAM makes exception for community service provisions in plea
agreements . . . resolving environmental matters.” Importantly,
when contemplating such provisions, the prosecutor must confer
with the Environment and Natural Resources Division, “which has
issued guidance to ensure that the community service requirements

1rd.

12 Application of the Gov’t Corp. Control Act and The Miscellaneous Receipts Act to the Cana-
dian Softwood Lumber Settlement Agreement, Op. O.L.C. (2006), https:/www.justice.gov/sites/
default/files/olc/opinions/attachments/2015/05/29/0p-0lc-v030-p0111.pdf.

137U.S. Attorney’s Manual 9-16.325, Plea Agreements, Deferred Prosecution Agreements, Non-
Prosecution Agreements and Extraordmary Restitution, http:/www.justice.gov/usao/eousa/
foia reading room/usam/title9/16mcrm.htm#9-16.325 (emphasis added).

14RKris Dighe, Organizational Community Serv. in Envtl. Crimes Cases, 60 U.S. Attorneys’
Bulletin 101 (July 2012) (emphasis added).
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are narrowly tailored to the facts of the case.” 15 Exception is also
made for certain drug offenses where there is an “absence of identi-
fiable victims, as well as a nexus between the payment and the of-
fense.” 16

There are several reasons why the USAM language has not prov-
en a barrier to DOJ’s expanding mandatory donation provisions in
civil matters such as the recent banking settlements. First, strictly
speaking, the USAM provision covers only criminal matters. In ad-
dition, the USAM’s language leaves loopholes. It permits payments
“to redress the harm caused.” This phraseology fails to impose a
tight nexus between the harm and the payment. Without demand-
ing a direct causal link between the two, connections may be easy
to manipulate.

III. DOJ’S UNPRECEDENTED MANDATORY-DONATION BANK
SETTLEMENT TERMS

A. The Emergence of Troubling Terms in DOJ Mortgage Banking
Settlements

In November 2014, the House Judiciary and Financial Services
Committees opened a pattern-or-practice investigation into the Jus-
tice Department’s mortgage lending settlements with major banks,
including JP Morgan, Citi and Bank of America (BoA). The concern
was that DOJ was systematically subverting Congress’ spending
power by using settlements to funnel money to third-party groups.

The initial evidence supporting the committees’ concern was a
progression of troubling terms in DOJ’s major mortgage banking
settlements. This began with the 2013 JP Morgan settlement that
offered the bank credit against its settlement obligations for dona-
tions to community redevelopment groups.!” Next came Citi and
Bank of America settlements in 2014 which required $150 million
in donations to housing non-profits.1® These donations earned dou-
ble credit against the banks’ overall obligations. Meanwhile, credit
for direct forms of consumer relief remained dollar-for-dollar.

Bank of America’s settlement went further. It not only required
direct donations to housing non-profits, but required the bank to
set aside $490 million to pay potential consumer tax liability aris-
ing from loan modifications. Logic dictates that if there is no con-
sumer tax liability to cover, that money should revert to the bank.
Instead, under the terms of the settlement, since Congress ex-
tended the non-taxable treatment of loan modifications in Decem-
ber 2015, the money is split between NeighborWorks America and
Interest on Lawyer’s Trust Account entities (IOLTAs) that fund
legal aid.1®

151d.

161d.

17 Settlement Agreement between DOJ and JP Morgan, Annex2—Consumer Relief, Nov. 19,
2013, M&efnu Item 4D available at https:/www.justice.gov/iso/opa/resources/644201311191647591
63425.pdf.

18 Settlement Agreement between DOJ and Citi, Annex2—Consumer Relief, July 14, 2014,
Menu Items 4D, 4E, 4F, available at http://www.justice.gov/iso/opa/resources/649201471413
721380969.pdf; Settlement Agreement between DOJ and Bank of America, Annex2—Consumer
Relief, Menu Items 3E, 3F, 3G, Aug. 21, 2014, available at http://www.justice.gov/iso/opa/re-
sources/8492014829141239967961.pdf.

19 Settlement Agreement between DOJ and Bank of America, Annex3—Tax Fund, Aug. 21,
2014, available at http://www.justice.gov/iso/opa/resources/4922014829141329620708.pdf; Settle-
ment between DOJ and Bank of America, Aug. 21, 2014, pg. 9, available at, http:/
www justice.gov/iso/opa/resources/3392014829141150385241.pdf.



7

B. Committee Oversight & DO<J Delay

The investigation formally commenced on November 25, 2014,
when the Judiciary and Financial Services Committees requested
DOJ documents pertaining to the genesis of these unprecedented
and controversial settlement terms.

Nevertheless, for over a year, DOJ provided none of the re-
quested internal communications pertaining to the controversial
settlement provisions. Rather, DOJ provided just sixty pages of
emails between DOJ and outside parties. Furthermore, because of
duplicative email chains, those sixty pages amounted to fewer than
ten distinct emails. What little information DOJ did provide con-
firmed that third-party groups, which stood to gain from manda-
tory donation provisions, actively lobbied for their inclusion in the
settlements.

In response to further Judiciary Committee inquiries, DOJ
claimed in September 2015 not to have understood that internal
communications were sought. This contention is difficult to credit
in light of the unambiguous language in Committee letters and
hearing questions. For example, at a May 19, 2015 hearing, Chair-
man Goodlatte pressed Civil Division Principal Deputy Assistant
Attorney General Benjamin Misner specifically on internal docu-
ments: “the Department has sent a paltry 60 pages of email be-
tween the Department of Justice and outside groups, no internal
Department of Justice emails. And those are critical . . . When
will we get those documents?” 20

Finally, on March 18, 2016, 15 months after the initial request,
DOJ relented and agreed to let the Committee review the internal
documents, but only at DOJ, and subject to restrictions on releas-
ing the documents’ contents.

The internal documents confirm that DOJ conceived of the man-
datory donation provisions. It also seems quite possible that then
Associate Attorney General Tony West was the driving force behind
the effort. Indeed, an August 22, 2014 email from the President of
the National Association of IOLTA Programs (NAIP) to senior legal
aid colleagues, obtained independently by the Committee, stated:

I would like to discuss ways we might want to recognize
and show appreciation for the Department of Justice and
specifically Associate Attorney General Tony West who by
all accounts was the one person most responsible for includ-
ing the IOLTA provisions. (Emphasis added.)

In response, the Executive Director of the Hawaii Legal Aid
Foundation wrote, “[flrankly, I would be willing to have us build
a statue [of West] and then we could bow down to this statue each
day after we get our $200,000+.” 21

On April 8, 2016, the Committee requested transcribed inter-
views with four DOJ officials who, according to the documents the
Committee reviewed, were most involved in inserting the manda-
tory donation provisions into the settlements.

20 Ongoing Oversight: Momtormg The Activities Of The Justice Dep’t’s Civil, Tax And Env’t
And Nat. Resources Divisions And The U.S. Trustee Program: Hearing Before the H. Subcomm.
On Reg. Reform, Com. and Antltrust Law 114th Cong. 81 (2015) (statement by Rep. Bob Good-
latte, Chairman, H. Judiciary Comm.).

21 Email from Bob LeClair, Executive Director of the Hawaii Legal Aid Foundation, to Charles
Dunlap et al, President of NAIP, Aug 22, 2014, on file with the House Judiciary Committee.
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C. DO is Ignoring Congressional Concerns

In the meantime, rather than suspending the practice of manda-
tory donation provisions in response to legitimate Congressional
concerns, the Department of Justice has doubled down.

On March 3, 2015, a full 3 months after the Judiciary Committee
first expressed concerns with mandatory donations, the U.S. Trust-
ee Program (UST) entered into an over $50 million settlement with
JP Morgan relating to robo-signing.22 Seven-and-one-half million of
those dollars did not make it to victims. Instead, it went to a third-
party, largely to educate high school and college students about
using credit cards responsibly.23

Similarly, DOJ’s September 2015 settlement with Hudson City
Savings Bank requires the defendant to “[s]pend $750,000 on local
partnerships.” 24

Most recently, on April 11, 2016, DOJ announced a $5 billion
Residential Mortgage Backed Securities (RMBS) settlement with
Goldman Sachs.25 The consumer relief provision requires $240 mil-
lion in “Financing and/or donations to fund affordable rental and
for-sale housing.” 26

IV. THE CRUX OF THE SUBVERSION OF CONGRESS’ SPENDING POWER

The subversion of Congress’ spending power can take several
forms. In some cases, mandatory donation provisions reinstate
funding Congress specifically cut. In others, funding is not rein-
stated, but funding decisions that should properly be made only by
an accountable Congress are instead made at the unilateral discre-
tion of the Executive. In both cases, it is not only Congress that
is sidestepped, but also the standard grant-oversight process that
ensures money is spent as intended.

A. Reinstating Funding Congress Specifically Cut

In the most egregious cases, DOJ is using mandatory donations
to restore funding that Congress specifically cut.

In 2011, Congress eliminated $88 million in funding for HUD’s
“housing counseling assistance” program.2? Congress reinstated
about $45 million for the program in 2012.”28 Grantee groups la-
mented the 50% cut. For 2014 and 2015, Congress continued to

22 Robo-signing is the practice of signing legal documents without verifying the accuracy of
their contents. In this case, DOJ alleged that bank officials filed “payment change notices” re-
quired in certain bankruptcy cases that “were improperly signed, under penalty of perjury, by
persons who had not reviewed the accuracy of the notices.”

23In re: Belzak, Case No. 10-23963—dob (Bankruptcy Court E. D. Mi, Northern Div. Bay City)
(Order Approving Settlement between the United States Trustee Program and JPMorgan Chase
Bank N.A.) available at, http://www justice.gov/ust/eo/public_affairs/press/docs/2015/pr201503
03_order.pdf.

24 Consent Order with Hudson City Savings Bank, p 17, Sept. 24, 2015, available at https://
www .justice.gov/opa/pr/justice-department-and-consumer-financial-protection-bureau-reach-
settlement-hudson-city.

25 Settlement Agreement between DOJ and Goldman Sachs, Annex2—Consumer Relief, Apr.
11, 2016, Menu Item 2 available at https:/www .justice.gov/opa/file/839906/download.

26 https://www.justice.gov/opa/file/839906/download.

27Department of Defense and Full-Year Continuing Appropriations Act, 2011, Pub. L. No.
112-10, § 2245, 125 Stat 38 (2011).

28 Press Release, Nat’l Council of La Raza, Settlement With Top Mortgage Service Providers
A Win For Struggling Homeowners (Feb. 9, 2012), http:/www.nclr.org/index.php/about_us/news/
news_releases/settlement_with _top_mortgage service providers_a win_for struggling
homeowners.
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provide just $45 MM and $47MM respectively.2® Thus, the groups
were understandably pleased with the mandatory donation provi-
sions in the 2014 Citi settlement.

The settlements promised to reinstate all or more of the elimi-
nated funding. Compared to the pre-2011 baseline of $88MM, HUD
grants for 2014 and 2015 fall “short” by a combined $84MM. The
DOJ settlements require $30MM to go specifically to groups in the
HUD grant program, so 36% is recouped directly. In addition, some
HUD grantees will also be eligible for a portion of the remaining
$120MM in mandatory donations, not to mention the $490MM in
the tax relief fund. For example, NeighborWorks is an eligible
HUD grantee, but will also receive $122MM from BoA’s Tax Fund
since Congress extended the non-taxable treatment of loan forgive-
ness in December 2015. This means that DOJ’s mandatory dona-
tion provisions, which were negotiated in consultation with HUD,
are restoring at least $152MM ($122+$30) to HUD grantees in
place of the $88MM reduction mandated by Congress.

B. Usurping Congress’ Authority to Decide Funding Priorities

The beneficiaries of mandatory donation provisions may or may
not be worthy, non-partisan entities, but that is entirely beside the
point. Under our system of government, Congress gets to decide
how money is spent, not DOJ.

The authority to settle cases necessarily includes the ability to
obtain redress and remediation for victims. That is not in dispute.
The issue is that Federal law understands victims to be those “di-
rectly and proximately harmed” by a defendant’s bad acts.30 Once
those victims have been compensated, deciding what to do with ad-
ditional funds extracted from defendants becomes a policy question
properly decided by elected representatives in Congress, not agency
bureaucrats or prosecutors. It is not that DOJ officials are nec-
essarily funding bad projects, it is that, outside of securing com-
pensation for actual victims, it is not their decision to make.

For example, consider UST’s March 3, 2015 robo-signing settle-
ment referenced above. It required JP Morgan to donate $7.5 mil-
lion to a third-party: the American Bankruptcy Institute’s (ABI) en-
dowment for financial education and support for the Credit Abuse
Resistance Education Program (CAREP).

CAREP educates high school and college students on the respon-
sible use of credit and credit cards.3! The underlying harm UST
was addressing in the settlement was compliance failures at banks
impacting homeowners already in bankruptcy. As such, the connec-
tion between the activity giving rise to the settlement and the work
of the third-party receiving donations under it is attenuated. This
creates a significant question whether the payment violates the
Miscellaneous Receipts Act. Either way, it is clear that CAREP is
not remediating the direct harm caused by JP Morgan’s alleged
wrongdoing. As such, CAREP has no clearer claim to settlement
funds than any number of other worthy causes. The spending-pri-
ority issue is a question for Congress, not DOJ.

29 See, http://www.lis.gov/cgi-lis/query/D?c113:7:./temp/~c113yBgthU; see also, H.R.3547—Con-
solidated Appropriations Act, 2014, U.S. Congress, https:/www.congress.gov/bill/113th-
congress/house-bill/3547/text.

3018 U.S.C. §3771(e).

31 About CARE, available at, http://caredyourfuture.org/about.
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Importantly, UST seemed unaware of just how much money the
settlement provided to ABI as a percentage of ABI’s current assets.
According to its financial statements, at the end of 2013 ABI had
$13.6 MM in total assets, with $9.5 MM in net assets. The manda-
tory donation was $7.5 MM.32

ABI is not an ideological group. It is a non-profit with a reputa-
tion for good work. Nevertheless, if its efforts are to be subsidized
by the government, that is a decision Congress must make, for
which Congress will be accountable to the people. It is inappro-
priate for the Executive Branch to secure, at its unilateral discre-
tion, the near-doubling of the entire net worth of an organization—
however worthy the organization may be.

C. Circumventing Grant Oversight

Federal grants come with a litany of rules and procedures de-
signed to ensure that funds are used as intended. When entities
are funded out of settlements rather than appropriations, this care-
ful system of oversight and accountability is undone. That is a key
reason that requiring third-party payments in DOJ settlements is
so troubling. It evades oversight.

Federal grant recipients are subject to a variety of administrative
requirements detailed in the grant agreement, including detailed fi-
nancial and program reporting requirements. Federal agencies are
required to follow government-wide guidance, known as circulars,
when entering into grant agreements. These circulars, issued by
the Office of Management and Budget, set standards for a range
of grant management activities, including financial reporting, audit
requirements and suspension and debarment provisions. Federal
agencies administering grant programs then incorporate the stand-
ards into regulations for specific grant programs.33

Such controls are entirely absent in DOJ’s banking settlements.
DOJ officials claim that there is oversight because each settlement
has an independent monitor. That is misleading. It is true that
monitors ensure that the banks comply with all the settlement
terms, including the mandatory donations. However, the monitors’
jurisdiction extends only to the banks, not to the grant recipients.
Nothing in the settlement agreements gives the monitors authority
to conduct ongoing oversight of recipients to ensure that they are
using donated funds as intended.

In fact, in some settlements, DOJ has explicitly disclaimed any
oversight responsibility for the donations defendants are required
to make. Consider again DOJ’s March 3, 2015 settlement with JP
Morgan that required a $7.5 million donation to the American
Bankruptcy Institute (ABI). DOJ was adamant that neither it nor
the bank retained ongoing oversight over ABI to ensure the do-
nated money is used as intended. Indeed, the settlement specifi-
cally provides that “the Parties understand and agree that neither
has any involvement in or oversight over the American Bankruptcy
Institute or the Credit Abuse Resistance Education Program and

32 American Bankruptcy Institute, 2014 Annual Report, available at, http:/www.abi.org/about-
us/annual-reports.

33 Congressional Research Service, Federal Grant Recipient Financial Reporting Requirements,
April 24, 2015.
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neither will monitor the use of the contribution by the recipient.” 34
This is a remarkable admission.

V. THE “STOP SETTLEMENT SLUSH FUNDS ACT OF 2016”

H.R. 5063 prohibits terms in DOJ settlements that direct or pro-
vide for payments to non-victim third-parties.

The legislation explicitly permits payments to remediate or oth-
erwise directly remedy the direct harm, including environmental
harm, done by defendants’ wrongful activity. For example, a liable
defendant could be required to pay for long-term healthcare moni-
toring for individuals poisoned by toxic exposure to the defendant’s
carcinogenic chemicals. Such care directly remedies direct harm to
victims.

The bill also explicitly permits payments for services rendered in
connection with a case, for example, to a settlement monitor. The
bill applies prospectively only, so as not to disturb any settlements
already concluded.

Hearings

On May 28, 2016, the Subcommittee on Regulatory Reform, Com-
mercial and Antitrust Law conducted a legislative hearing on the
“Stop Settlement Slush Funds Act of 2016.” The witnesses at the
hearing were: The Honorable Daniel E. Lungren, Esq., Principal,
Lungren Lopina LLC; Prof. Paul F. Figley, Associate Director of
Legal Rhetoric, American University Washington College of Law;
and Prof. David M. Uhlmann, Director, Environmental Law and
Policy Program, The University of Michigan Law School.

Two of the three witnesses testified in support of the bill. They
detailed the importance of Congress’ spending power and the need
to preserve it. They also suggested improvements to the bill, in-
cluding revisions incorporated into the substitute amendment. The
Minority witness testified that he understood the concern that
mandatory donations encroach on legislative authority and can cre-
ate the appearance of conflicts of interest. Nevertheless, he objected
to the bill because he was concerned that it could prevent the gov-
ernment from addressing generalized harm, particularly in envi-
ronme