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113TH CONGRESS REPORT " ! HOUSE OF REPRESENTATIVES 1st Session 113–107 

PUBLIC POWER RISK MANAGEMENT ACT OF 2013 

JUNE 12, 2013.—Committed to the Committee of the Whole House on the State of 
the Union and ordered to be printed 

Mr. LUCAS, from the Committee on Agriculture, 
submitted the following 

R E P O R T 

[To accompany H.R. 1038] 

[Including cost estimate of the Congressional Budget Office] 

The Committee on Agriculture, to whom was referred the bill 
(H.R. 1038) to provide equal treatment for utility special entities 
using utility operations-related swaps, and for other purposes, hav-
ing considered the same, report favorably thereon without amend-
ment and recommend that the bill do pass. 

BRIEF EXPLANATION 

H.R. 1038 would preserve the ability of government-owned utili-
ties, classified in the bill as ‘‘utility special entities,’’ to have unin-
terrupted and cost-effective access to the customized, non-financial 
commodity swaps that utility special entities have used for years. 
In effect, the counterparties of utility special entities would now be 
subject to the much higher $8 billion de minimis swap dealer reg-
istration threshold. Importantly, the bill does not include an ex-
emption for interest rate, credit, equities, currency asset classes, or 
agriculture commodities, other than commodities used for electric 
energy or natural gas production or generation. Instead, the legis-
lation creates a new category of swap known as the ‘‘utility oper-
ations-related swap’’ and provides relief to counterparties of utility 
special entities only when those specific types of swaps are used. 
To ensure transparency, the bill still requires all special entity 
swap transactions to be reported to the U.S. Commodity Futures 
Trading Commission (CFTC). 
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PURPOSE AND NEED 

On May 23, 2012, the CFTC published a rule further defining 
who is considered a ‘‘swap dealer’’ under the Dodd-Frank Act, 
which directly impacted many swap counterparties of government- 
owned non-profit utilities. The rule became effective on July 23, 
2012, with registration as a swap dealer not being required until 
on or after October 12, 2012. The CFTC’s swap dealer rule includes 
an exception for entities from having to register as a swap dealer 
if their outstanding annual gross notional swap positions do not ex-
ceed either of the two following thresholds: 

1. $3 billion (subject to an initial three year phase-in level of 
$8 billion), referred to as the ‘‘general de minimis threshold’’; 
and 
2. $25 million with regard to swaps where an entity’s 

counterparty is a ‘‘special entity’’ as defined in Section 731 of 
the Dodd-Frank Act, referred to as the ‘‘special entity de mini-
mis threshold.’’ 

On October 12, 2012, after several public power groups petitioned 
the CFTC to relieve their counterparties from compliance with the 
much lower registration threshold, CFTC staff issued a non-binding 
‘‘no-action relief’’ letter instead, which increased the ‘‘special entity 
sub-threshold’’ to $800 million from $25 million. 

As mentioned above, a ‘‘special entity’’ is broadly defined in Sec-
tion 731 of the Dodd-Frank Act to include any government-owned 
enterprise, such as public school boards, state governments, and 
any publicly-owned producer or supplier of electricity or natural 
gas. Casting such a broad net in defining ‘‘special entity’’ was a pol-
icy decision made by the drafters of the Dodd-Frank Act which 
sought to protect taxpayers from the use of complex financial 
swaps by their municipality. For example, the use of fixed-for-float-
ing interest rate swaps tied to municipal bonds issued by Jefferson 
County, Alabama, contributed to the county’s multi-billion dollar 
debt that rapidly expanded during the 2008 financial crisis, result-
ing in the largest municipal bankruptcy filing in U.S. history. 

Prior to enactment of the Dodd-Frank Act, however, many pub-
licly-owned utilities relied on their non-financial counterparties, 
such as natural gas producers, independent power generators, and 
investor-owned utility companies to enter into swaps in order to 
hedge against operational risks. Many of these utilities have heard 
from numerous counterparties who are evaluating their future 
business plans in light of the final CFTC rules. These counterpar-
ties are strictly limiting their business, or completely cutting all 
ties with utility special entities given the special entity sub-thresh-
old and uncertainty surrounding the new regulatory regime for the 
swaps marketplace. 

Unless counterparties can determine with certainty that their 
swap activities with special entities will not result in them being 
classified as a ‘‘swap dealer’’ under the Dodd-Frank Act, it appears 
that numerous counterparties may avoid doing business with them 
altogether. This ultimately limits competition and forces special en-
tities to do business with financial institutions or large swap deal-
ers, which concentrates risk and may raise costs for many utility 
special entities eventually leading to increased costs for ratepayers. 
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SECTION-BY-SECTION 

Section 1 is the short title of the bill. 
Section 2 adds paragraph (E) to the definition of swap dealer 

clarifying that transactions in utility operations-related swaps shall 
be reported and counted towards an entity’s general de minimus 
calculation established in (D). 

Section 3 amends the responsibilities to special entities required 
by the business conduct standards in 4s(h) of the Commodity Ex-
change Act by defining a ‘‘utility special entity.’’ A utility special 
entity is defined as an entity established by a state, or political 
subdivision thereof, which owns or operates an electric or natural 
gas facility; supplies natural gas or electric energy to another util-
ity special entity, has public service under obligation under federal, 
state or local law or regulation to deliver electric energy or natural 
gas service to customers; or is a Federal power marketing agency. 

Section 4 amends the definition of swap in section 1a(47) of the 
Commodity Exchange Act adding a utility operations-related swap 
to the list of ‘‘commonly known’’ transactions. It further amends 
section 1a to define a utility operations related swap as a swap 
that is entered into to hedge or mitigate risk, is not based on an 
interest rate, credit, equity, or currency asset class nor a metal, ag-
riculture commodity, or crude oil or gasoline commodity for any 
grade except as used as fuel for electric energy generation, and is 
associated with the generation, production or sale of natural gas or 
electric energy. 

Section 5 sets July 21, 2010 as the effective date. 

COMMITTEE CONSIDERATION 

I. HEARINGS 

In the 113th Congress, the Full Committee held a hearing March 
14, 2013, to examine legislative improvements to Title VII of the 
Dodd-Frank Act which included H.R. 677, the Inter-Affiliate Swap 
Clarification Act. During the hearing, the Committee heard testi-
mony from the Chairman of the U.S. Commodity Futures Trading 
Commission and six additional witnesses representing a broad 
spectrum of participants in the derivatives market. 

Included was testimony from Mr. Terrance Naulty, General Man-
ager and CEO of Owensboro Municipal Utilities who testified to 
the importance of the legislation: 

‘‘Specifically, the legislation would provide that the 
CFTC, in making a determination to exempt a swap dealer 
under the de minimis exception, shall treat a utility oper-
ations-related swap with a utility special entity the same 
as a utility operations-related swaps with any entity that 
is not a special entity. Under the current threshold/sub- 
threshold regulatory regime adopted by the CFTC, this 
would mean that utility operations-related swaps with a 
government-owned power or natural gas utility would not 
be counted in calculating whether swap dealing activity 
exceeded the $25 million special entity de minimis thresh-
old, but would be counted in calculating whether swap 
dealing activity exceeded the $8 billion de minimis thresh-
old. 
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The legislation carefully defines which entities would 
qualify as a ‘utility special entity.’ It also specifically de-
fines the types of swaps that could and could not be con-
sidered a ‘utility operations-related swap.’ For example, 
the legislation specifically prohibits interest, credit, equity, 
and currency swaps from being considered as a utility op-
erations-related swap. Likewise, except in relation to their 
use as a fuel, commodity swaps in metal, agricultural, 
crude oil, or gasoline would not qualify either. 

Finally, the legislation also confirms that utility oper-
ations-related swaps are fully subject to swap reporting re-
quirements. 

When implemented, this legislation should provide the 
certainty to nonfinancial entities that they can enter into 
swap transactions with government-owned utilities with-
out fear of being deemed a swap dealer. It truly levels the 
playing field. And, it does nothing to otherwise alter the 
CFTC’s implementation of the Dodd-Frank Act. 

We wish the legislation were not necessary, but given 
the realities we face and the ongoing damage being done 
under the current rules, we urgently request the members 
of this committee to support this narrow legislative fix.’’ 

II. BUSINESS MEETINGS 

The Committee on Agriculture met, pursuant to notice, with a 
quorum present, on March 20, 2013, to consider H.R. 1038, Public 
Power Risk Management Act of 2013, and other pending business. 

H.R. 1038 was placed before the Committee for consideration. 
Without objection, a first reading of the bill was waived and it was 
open for amendment at any point. Chairman Lucas, Mr. 
Garamendi, and Mr. LaMalfa were recognized for statements, and 
Counsel was then recognized for a brief explanation of the bill. 

There being no amendments, Mr. Peterson was recognized to 
offer a motion that the bill H.R. 1038 be reported favorably to the 
House with recommendation that it do pass. The motion was subse-
quently approved by voice vote. 

The Committee then continued with other pending business, and 
at the conclusion of the meeting, Chairman Lucas advised Mem-
bers that pursuant to the rules of the House of Representatives 
Members had 2 calendar days to file any supplemental or minority 
views with the Committee. 

Without objection, staff was given permission to make any nec-
essary clerical, technical or conforming changes to reflect the intent 
of the Committee. Chairman Lucas thanked all the Members and 
adjourned the meeting. 

COMMITTEE VOTES 

In compliance with clause 3(b) of rule XIII of the House of Rep-
resentatives, H.R. 1038 was reported by voice vote with a majority 
quorum present. There was no request for a recorded vote. 
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COMMITTEE OVERSIGHT FINDINGS 

Pursuant to clause 3(c)(1) of rule XIII of the Rules of the House 
of Representatives, the Committee on Agriculture’s oversight find-
ings and recommendations are reflected in the body of this report. 

BUDGET ACT COMPLIANCE (SECTIONS 308, 402, AND 423) 

The provisions of clause 3(c)(2) of rule XIII of the Rules of the 
House of Representatives and section 308(a)(1) of the Congressional 
Budget Act of 1974 (relating to estimates of new budget authority, 
new spending authority, new credit authority, or increased or de-
creased revenues or tax expenditures) are not considered applica-
ble. The estimate and comparison required to be prepared by the 
Director of the Congressional Budget Office under clause 3(c)(3) of 
rule XIII of the Rules of the House of Representatives and sections 
402 and 423 of the Congressional Budget Act of 1974 submitted to 
the Committee prior to the filing of this report are as follows: 

U.S. CONGRESS, 
CONGRESSIONAL BUDGET OFFICE, 

Washington, DC, April 1, 2013. 
Hon. FRANK D. LUCAS, 
Chairman, Committee on Agriculture, 
House of Representatives, Washington, DC. 

DEAR MR. CHAIRMAN: The Congressional Budget Office has pre-
pared the enclosed cost estimate for H.R. 1038, the Public Power 
Risk Management Act of 2013. 

If you wish further details on this estimate, we will be pleased 
to provide them. The CBO staff contact is Kathleen Gramp. 

Sincerely, 
DOUGLAS W. ELMENDORF. 

Enclosure. 

H.R. 1038—Public Power Risk Management Act of 2013 
H.R. 1038 would change the way certain electric and natural gas 

utility contracts are regulated by the Commodity Futures Trading 
Commission (CFTC). Under current law, most firms that offer con-
tracts to hedge or mitigate market risks are regulated as ‘‘swap 
dealers’’ if the value of their transactions exceeds certain thresh-
olds. H.R. 1038 would direct the CFTC to exclude certain types of 
agreements with publicly owned utilities from the calculation of the 
threshold for transactions with ‘‘special entities,’’ which includes 
governmental or nonprofit entities. That change could make it easi-
er for firms to enter into hedging arrangements with public utili-
ties without being regulated as a swap dealer. 

Pay-as-you-go procedures apply to this bill because it could affect 
direct spending by the Tennessee Valley Authority (TVA) and the 
Bonneville Power Administration (BPA). CBO estimates, however, 
that the net effect on direct spending would not be significant in 
any year. Enacting the legislation would not affect revenues. Based 
on information from the CFTC, CBO estimates that implementing 
the bill would have a negligible effect on spending subject to appro-
priation. 

CBO estimates that implementing H.R. 1038 would have no sig-
nificant effect on the operations of TVA and BPA because most of 
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their hedging agreements are with large firms that already are reg-
ulated as swap dealers by the CFTC. In addition, any changes re-
sulting from the bill would have a negligible effect on net direct 
spending because TVA and BPA routinely adjust their electricity 
prices and revenues to account for changes in their operating ex-
penses, as required by law. 

H.R. 1038 contains no intergovernmental or private-sector man-
dates as defined in the Unfunded Mandates Reform Act and would 
impose no costs on state, local, or tribal governments. 

The CBO staff contact for this estimate is Kathleen Gramp. The 
estimate was approved by Theresa Gullo, Deputy Assistant Direc-
tor for Budget Analysis. 

PERFORMANCE GOALS AND OBJECTIVES 

With respect to the requirement of clause 3(c)(4) of rule XIII of 
the Rules of the House of Representatives, the performance goals 
and objections of this legislation are to allow producers, utility com-
panies, and other non-financial entities to continue entering into 
energy swaps with government-owned utilities without danger of 
being required to register with the CFTC as a ‘‘swap dealer’’ solely 
because of their dealings with government-owned utilities. 

COMMITTEE COST ESTIMATE 

Pursuant to clause 3(d)(2) of rule XIII of the Rules of the House 
of Representatives, the Committee report incorporates the cost esti-
mate prepared by the Director of the Congressional Budget Office 
pursuant to sections 402 and 423 of the Congressional Budget Act 
of 1974. 

ADVISORY COMMITTEE STATEMENT 

No advisory committee within the meaning of section 5(b) of the 
Federal Advisory Committee Act was created by this legislation. 

APPLICABILITY TO THE LEGISLATIVE BRANCH 

The Committee finds that the legislation does not relate to the 
terms and conditions of employment or access to public services or 
accommodations within the meaning of section 102(b)(3) of the Con-
gressional Accountability Act (Public Law 104–1). 

FEDERAL MANDATES STATEMENT 

The Committee adopted as its own the estimate of Federal man-
dates prepared by the Director of the Congressional Budget Office 
pursuant to section 423 of the Unfunded Mandates Reform Act 
(Public Law 104–4). 

EARMARK STATEMENT REQUIRED BY CLAUSE 9 OF RULE XXI OF THE 
RULES OF HOUSE OF REPRESENTATIVES 

H.R. 1038 does not contain any congressional earmarks, limited 
tax benefits, or limited tariff benefits as defined in clause 9(e), 9(f), 
or 9(g) of rule XXI of the Rules of the House Representatives. 
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DUPLICATION OF FEDERAL PROGRAMS 

H.R. 1038 does not establish or reauthorize a program of the 
Federal Government known to be duplicative of another Federal 
program, a program that was included in any report from the Gov-
ernment Accountability Office to Congress pursuant to section 21 
of Public Law 111–139, or any related program identified in the 
most recent Catalog of Federal Domestic Assistance. 

DISCLOSURE OF DIRECTED RULE MAKINGS 

The Committee does not believe that the legislation directs an 
executive branch official to conduct any specific rule making pro-
ceedings within the meaning of 5 U.S.C. 551. 

CHANGES IN EXISTING LAW MADE BY THE BILL, AS REPORTED 

In compliance with clause 3(e) of rule XIII of the Rules of the 
House of Representatives, changes in existing law made by the bill, 
as reported, are shown as follows (existing law proposed to be omit-
ted is enclosed in black brackets, new matter is printed in italic, 
existing law in which no change is proposed is shown in roman): 

COMMODITY EXCHANGE ACT 
* * * * * * * 

SEC. 1a. DEFINITIONS. 
As used in this Act: 

(1) ALTERNATIVE TRADING SYSTEM.—The term ‘‘alternative 
trading system’’ means an organization, association, or group 
of persons that— 

(A) is registered as a broker or dealer pursuant to sec-
tion 15(b) of the Securities Exchange Act of 1934 (except 
paragraph (11) thereof); 

(B) performs the functions commonly performed by an 
exchange (as defined in section 3(a)(1) of the Securities Ex-
change Act of 1934); 

(C) does not— 
(i) set rules governing the conduct of subscribers 

other than the conduct of such subscribers’ trading on 
the alternative trading system; or 

(ii) discipline subscribers other than by exclusion 
from trading; and 

(D) is exempt from the definition of the term ‘‘exchange’’ 
under such section 3(a)(1) by rule or regulation of the Se-
curities and Exchange Commission on terms that require 
compliance with regulations of its trading functions. 

(2) APPROPRIATE FEDERAL BANKING AGENCY.—The term ‘‘ap-
propriate Federal banking agency’’— 

(A) has the meaning given the term in section 3 of the 
Federal Deposit Insurance Act (12 U.S.C. 1813); 

(B) means the Board in the case of a noninsured State 
bank; and 

(C) is the Farm Credit Administration for farm credit 
system institutions. 

(3) ASSOCIATED PERSON OF A SECURITY-BASED SWAP DEALER 
OR MAJOR SECURITY-BASED SWAP PARTICIPANT.—The term ‘‘as-
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sociated person of a security-based swap dealer or major secu-
rity-based swap participant’’ has the meaning given the term 
in section 3(a) of the Securities Exchange Act of 1934 (15 
U.S.C. 78c(a)). 

(4) ASSOCIATED PERSON OF A SWAP DEALER OR MAJOR SWAP 
PARTICIPANT.— 

(A) IN GENERAL.—The term ‘‘associated person of a swap 
dealer or major swap participant’’ means a person who is 
associated with a swap dealer or major swap participant 
as a partner, officer, employee, or agent (or any person oc-
cupying a similar status or performing similar functions), 
in any capacity that involves— 

(i) the solicitation or acceptance of swaps; or 
(ii) the supervision of any person or persons so en-

gaged. 
(B) EXCLUSION.—Other than for purposes of section 

4s(b)(6), the term ‘‘associated person of a swap dealer or 
major swap participant’’ does not include any person asso-
ciated with a swap dealer or major swap participant the 
functions of which are solely clerical or ministerial. 

(5) BOARD.—The term ‘‘Board’’ means the Board of Governors 
of the Federal Reserve System. 

(6) BOARD OF TRADE.—The term ‘‘board of trade’’ means any 
organized exchange or other trading facility. 

(7) CLEARED SWAP.—The term ‘‘cleared swap’’ means any 
swap that is, directly or indirectly, submitted to and cleared by 
a derivatives clearing organization registered with the Com-
mission. 

(8) COMMISSION.—The term ‘‘Commission’’ means the Com-
modity Futures Trading Commission established under section 
2(a)(2). 

(9) COMMODITY.—The term ‘‘commodity’’ means wheat, cot-
ton, rice, corn, oats, barley, rye, flaxseed, grain sorghums, mill 
feeds, butter, eggs, Solanum tuberosum (Irish potatoes), wool, 
wool tops, fats and oils (including lard, tallow, cottonseed oil, 
peanut oil, soybean oil, and all other fats and oils), cottonseed 
meal, cottonseed, peanuts, soybeans, soybean meal, livestock, 
livestock products, and frozen concentrated orange juice, and 
all other goods and articles, except onions (as provided by the 
first section of Public Law 85–839 (7 U.S.C. 13–1)) and motion 
picture box office receipts (or any index, measure, value, or 
data related to such receipts), and all services, rights, and in-
terests (except motion picture box office receipts, or any index, 
measure, value or data related to such receipts) in which con-
tracts for future delivery are presently or in the future dealt 
in. 

(10) COMMODITY POOL.— 
(A) IN GENERAL.—The term ‘‘commodity pool’’ means any 

investment trust, syndicate, or similar form of enterprise 
operated for the purpose of trading in commodity interests, 
including any— 

(i) commodity for future delivery, security futures 
product, or swap; 

(ii) agreement, contract, or transaction described in 
section 2(c)(2)(C)(i) or section 2(c)(2)(D)(i); 
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(iii) commodity option authorized under section 4c; 
or 

(iv) leverage transaction authorized under section 
19. 

(B) FURTHER DEFINITION.—The Commission, by rule or 
regulation, may include within, or exclude from, the term 
‘‘commodity pool’’ any investment trust, syndicate, or simi-
lar form of enterprise if the Commission determines that 
the rule or regulation will effectuate the purposes of this 
Act. 

(11) COMMODITY POOL OPERATOR.— 
(A) IN GENERAL.—The term ‘‘commodity pool operator’’ 

means any person— 
(i) engaged in a business that is of the nature of a 

commodity pool, investment trust, syndicate, or simi-
lar form of enterprise, and who, in connection there-
with, solicits, accepts, or receives from others, funds, 
securities, or property, either directly or through cap-
ital contributions, the sale of stock or other forms of 
securities, or otherwise, for the purpose of trading in 
commodity interests, including any— 

(I) commodity for future delivery, security fu-
tures product, or swap; 

(II) agreement, contract, or transaction de-
scribed in section 2(c)(2)(C)(i) or section 
2(c)(2)(D)(i); 

(III) commodity option authorized under section 
4c; or 

(IV) leverage transaction authorized under sec-
tion 19; or 

(ii) who is registered with the Commission as a com-
modity pool operator. 

(B) FURTHER DEFINITION.—The Commission, by rule or 
regulation, may include within, or exclude from, the term 
‘‘commodity pool operator’’ any person engaged in a busi-
ness that is of the nature of a commodity pool, investment 
trust, syndicate, or similar form of enterprise if the Com-
mission determines that the rule or regulation will effec-
tuate the purposes of this Act. 

(12) COMMODITY TRADING ADVISOR.— 
(A) IN GENERAL.—Except as otherwise provided in this 

paragraph, the term ‘‘commodity trading advisor’’ means 
any person who— 

(i) for compensation or profit, engages in the busi-
ness of advising others, either directly or through pub-
lications, writings, or electronic media, as to the value 
of or the advisability of trading in— 

(I) any contract of sale of a commodity for future 
delivery, security futures product, or swap; 

(II) any agreement, contract, or transaction de-
scribed in section 2(c)(2)(C)(i) or section 
2(c)(2)(D)(i) 

(III) any commodity option authorized under 
section 4c; or 
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(IV) any leverage transaction authorized under 
section 19; 

(ii) for compensation or profit, and as part of a reg-
ular business, issues or promulgates analyses or re-
ports concerning any of the activities referred to in 
clause (i); 

(iii) is registered with the Commission as a com-
modity trading advisor; or 

(iv) the Commission, by rule or regulation, may in-
clude if the Commission determines that the rule or 
regulation will effectuate the purposes of this Act. 

(B) EXCLUSIONS.—Subject to subparagraph (C), the term 
‘‘commodity trading advisor’’ does not include— 

(i) any bank or trust company or any person acting 
as an employee thereof; 

(ii) any news reporter, news columnist, or news edi-
tor of the print or electronic media, or any lawyer, ac-
countant, or teacher; 

(iii) any floor broker or futures commission mer-
chant; 

(iv) the publisher or producer of any print or elec-
tronic data of general and regular dissemination, in-
cluding its employees; 

(v) the fiduciary of any defined benefit plan that is 
subject to the Employee Retirement Income Security 
Act of 1974 (29 U.S.C. 1001 et seq.); 

(vi) any contract market or derivatives transaction 
execution facility; and 

(vii) such other persons not within the intent of this 
paragraph as the Commission may specify by rule, 
regulation, or order. 

(C) INCIDENTAL SERVICES.—Subparagraph (B) shall 
apply only if the furnishing of such services by persons re-
ferred to in subparagraph (B) is solely incidental to the 
conduct of their business or profession. 

(D) ADVISORS.—The Commission, by rule or regulation, 
may include within the term ‘‘commodity trading advisor’’, 
any person advising as to the value of commodities or 
issuing reports or analyses concerning commodities if the 
Commission determines that the rule or regulation will ef-
fectuate the purposes of this paragraph. 

(13) CONTRACT OF SALE.—The term ‘‘contract of sale’’ in-
cludes sales, agreements of sale, and agreements to sell. 

(14) COOPERATIVE ASSOCIATION OF PRODUCERS.—The term 
‘‘cooperative association of producers’’ means any cooperative 
association, corporate, or otherwise, not less than 75 percent in 
good faith owned or controlled, directly or indirectly, by pro-
ducers of agricultural products and otherwise complying with 
the Act of February 18, 1922 (42 Stat. 388, chapter 57; 7 
U.S.C. 291 and 292), including any organization acting for a 
group of such associations and owned or controlled by such as-
sociations, except that business done for or with the United 
States, or any agency thereof, shall not be considered either 
member or nonmember business in determining the compliance 
of any such association with this Act. 
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(15) DERIVATIVES CLEARING ORGANIZATION.— 
(A) IN GENERAL.—The term ‘‘derivatives clearing organi-

zation’’ means a clearinghouse, clearing association, clear-
ing corporation, or similar entity, facility, system, or orga-
nization that, with respect to an agreement, contract, or 
transaction— 

(i) enables each party to the agreement, contract, or 
transaction to substitute, through novation or other-
wise, the credit of the derivatives clearing organiza-
tion for the credit of the parties; 

(ii) arranges or provides, on a multilateral basis, for 
the settlement or netting of obligations resulting from 
such agreements, contracts, or transactions executed 
by participants in the derivatives clearing organiza-
tion; or 

(iii) otherwise provides clearing services or arrange-
ments that mutualize or transfer among participants 
in the derivatives clearing organization the credit risk 
arising from such agreements, contracts, or trans-
actions executed by the participants. 

(B) EXCLUSIONS.—The term ‘‘derivatives clearing organi-
zation’’ does not include an entity, facility, system, or orga-
nization solely because it arranges or provides for— 

(i) settlement, netting, or novation of obligations re-
sulting from agreements, contracts, or transactions, on 
a bilateral basis and without a central counterparty; 

(ii) settlement or netting of cash payments through 
an interbank payment system; or 

(iii) settlement, netting, or novation of obligations 
resulting from a sale of a commodity in a transaction 
in the spot market for the commodity. 

(16) ELECTRONIC TRADING FACILITY.—The term ‘‘electronic 
trading facility’’ means a trading facility that— 

(A) operates by means of an electronic or telecommuni-
cations network; and 

(B) maintains an automated audit trail of bids, offers, 
and the matching of orders or the execution of transactions 
on the facility. 

(17) ELIGIBLE COMMERCIAL ENTITY.—The term ‘‘eligible com-
mercial entity’’ means, with respect to an agreement, contract 
or transaction in a commodity— 

(A) an eligible contract participant described in clause 
(i), (ii), (v), (vii), (viii), or (ix) of paragraph (18)(A) that, in 
connection with its business— 

(i) has a demonstrable ability, directly or through 
separate contractual arrangements, to make or take 
delivery of the underlying commodity; 

(ii) incurs risks, in addition to price risk, related to 
the commodity; or 

(iii) is a dealer that regularly provides risk manage-
ment or hedging services to, or engages in market- 
making activities with, the foregoing entities involving 
transactions to purchase or sell the commodity or de-
rivative agreements, contracts, or transactions in the 
commodity; 
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(B) an eligible contract participant, other than a natural 
person or an instrumentality, department, or agency of a 
State or local governmental entity, that— 

(i) regularly enters into transactions to purchase or 
sell the commodity or derivative agreements, con-
tracts, or transactions in the commodity; and 

(ii) either— 
(I) in the case of a collective investment vehicle 

whose participants include persons other than— 
(aa) qualified eligible persons, as defined in 

Commission rule 4.7(a) (17 CFR 4.7(a)); 
(bb) accredited investors, as defined in Reg-

ulation D of the Securities and Exchange 
Commission under the Securities Act of 1933 
(17 CFR 230.501(a)), with total assets of 
$2,000,000; or 

(cc) qualified purchasers, as defined in sec-
tion 2(a)(51)(A) of the Investment Company 
Act of 1940; 

in each case as in effect on the date of the enact-
ment of the Commodity Futures Modernization 
Act of 2000, has, or is one of a group of vehicles 
under common control or management having in 
the aggregate, $1,000,000,000 in total assets; or 

(II) in the case of other persons, has, or is one 
of a group of persons under common control or 
management having in the aggregate, 
$100,000,000 in total assets; or 

(C) such other persons as the Commission shall deter-
mine appropriate and shall designate by rule, regulation, 
or order. 

(18) ELIGIBLE CONTRACT PARTICIPANT.—The term ‘‘eligible 
contract participant’’ means— 

(A) acting for its own account— 
(i) a financial institution; 
(ii) an insurance company that is regulated by a 

State, or that is regulated by a foreign government 
and is subject to comparable regulation as determined 
by the Commission, including a regulated subsidiary 
or affiliate of such an insurance company; 

(iii) an investment company subject to regulation 
under the Investment Company Act of 1940 (15 U.S.C. 
80a–1 et seq.) or a foreign person performing a similar 
role or function subject as such to foreign regulation 
(regardless of whether each investor in the investment 
company or the foreign person is itself an eligible con-
tract participant); 

(iv) a commodity pool that— 
(I) has total assets exceeding $5,000,000; and 
(II) is formed and operated by a person subject 

to regulation under this Act or a foreign person 
performing a similar role or function subject as 
such to foreign regulation (regardless of whether 
each investor in the commodity pool or the foreign 
person is itself an eligible contract participant) 
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provided, however, that for purposes of section 
2(c)(2)(B)(vi) and section 2(c)(2)(C)(vii), the term 
‘‘eligible contract participant’’ shall not include a 
commodity pool in which any participant is not 
otherwise an eligible contract participant; 

(v) a corporation, partnership, proprietorship, orga-
nization, trust, or other entity— 

(I) that has total assets exceeding $10,000,000; 
(II) the obligations of which under an agree-

ment, contract, or transaction are guaranteed or 
otherwise supported by a letter of credit or 
keepwell, support, or other agreement by an enti-
ty described in subclause (I), in clause (i), (ii), (iii), 
(iv), or (vii), or in subparagraph (C); or 

(III) that— 
(aa) has a net worth exceeding $1,000,000; 

and 
(bb) enters into an agreement, contract, or 

transaction in connection with the conduct of 
the entity’s business or to manage the risk as-
sociated with an asset or liability owned or in-
curred or reasonably likely to be owned or in-
curred by the entity in the conduct of the enti-
ty’s business; 

(vi) an employee benefit plan subject to the Em-
ployee Retirement Income Security Act of 1974 (29 
U.S.C. 1001 et seq.), a governmental employee benefit 
plan, or a foreign person performing a similar role or 
function subject as such to foreign regulation— 

(I) that has total assets exceeding $5,000,000; or 
(II) the investment decisions of which are made 

by— 
(aa) an investment adviser or commodity 

trading advisor subject to regulation under 
the Investment Advisers Act of 1940 (15 
U.S.C. 80b–1 et seq.) or this Act; 

(bb) a foreign person performing a similar 
role or function subject as such to foreign reg-
ulation; 

(cc) a financial institution; or 
(dd) an insurance company described in 

clause (ii), or a regulated subsidiary or affil-
iate of such an insurance company; 

(vii)(I) a governmental entity (including the United 
States, a State, or a foreign government) or political 
subdivision of a governmental entity; 

(II) a multinational or supranational government en-
tity; or 

(III) an instrumentality, agency, or department of 
an entity described in subclause (I) or (II); 
except that such term does not include an entity, in-
strumentality, agency, or department referred to in 
subclause (I) or (III) of this clause unless (aa) the enti-
ty, instrumentality, agency, or department is a person 
described in clause (i), (ii), or (iii) of paragraph (17)(A); 
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(bb) the entity, instrumentality, agency, or department 
owns and invests on a discretionary basis $50,000,000 
or more in investments; or (cc) the agreement, con-
tract, or transaction is offered by, and entered into 
with, an entity that is listed in any of subclauses (I) 
through (VI) of section 2(c)(2)(B)(ii); 

(viii)(I) a broker or dealer subject to regulation 
under the Securities Exchange Act of 1934 (15 U.S.C. 
78a et seq.) or a foreign person performing a similar 
role or function subject as such to foreign regulation, 
except that, if the broker or dealer or foreign person 
is a natural person or proprietorship, the broker or 
dealer or foreign person shall not be considered to be 
an eligible contract participant unless the broker or 
dealer or foreign person also meets the requirements 
of clause (v) or (xi); 

(II) an associated person of a registered broker or 
dealer concerning the financial or securities activities 
of which the registered person makes and keeps 
records under section 15C(b) or 17(h) of the Securities 
Exchange Act of 1934 (15 U.S.C. 78o–5(b), 78q(h)); 

(III) an investment bank holding company (as de-
fined in section 17(i) of the Securities Exchange Act of 
1934 (15 U.S.C. 78q(i)); 

(ix) a futures commission merchant subject to regu-
lation under this Act or a foreign person performing a 
similar role or function subject as such to foreign regu-
lation, except that, if the futures commission merchant 
or foreign person is a natural person or proprietorship, 
the futures commission merchant or foreign person 
shall not be considered to be an eligible contract par-
ticipant unless the futures commission merchant or 
foreign person also meets the requirements of clause 
(v) or (xi); 

(x) a floor broker or floor trader subject to regulation 
under this Act in connection with any transaction that 
takes place on or through the facilities of a registered 
entity (other than an electronic trading facility with 
respect to a significant price discovery contract) or an 
exempt board of trade, or any affiliate thereof, on 
which such person regularly trades; or 

(xi) an individual who has amounts invested on a 
discretionary basis, the aggregate of which is in excess 
of— 

(I) $10,000,000; or 
(II) $5,000,000 and who enters into the agree-

ment, contract, or transaction in order to manage 
the risk associated with an asset owned or liabil-
ity incurred, or reasonably likely to be owned or 
incurred, by the individual; 

(B)(i) a person described in clause (i), (ii), (iv), (v), (viii), 
(ix), or (x) of subparagraph (A) or in subparagraph (C), act-
ing as broker or performing an equivalent agency function 
on behalf of another person described in subparagraph (A) 
or (C); or 
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(ii) an investment adviser subject to regulation under 
the Investment Advisers Act of 1940, a commodity trading 
advisor subject to regulation under this Act, a foreign per-
son performing a similar role or function subject as such 
to foreign regulation, or a person described in clause (i), 
(ii), (iv), (v), (viii), (ix), or (x) of subparagraph (A) or in sub-
paragraph (C), in any such case acting as investment man-
ager or fiduciary (but excluding a person acting as broker 
or performing an equivalent agency function) for another 
person described in subparagraph (A) or (C) and who is au-
thorized by such person to commit such person to the 
transaction; or 

(C) any other person that the Commission determines to 
be eligible in light of the financial or other qualifications 
of the person. 

(19) EXCLUDED COMMODITY.—The term ‘‘excluded com-
modity’’ means— 

(i) an interest rate, exchange rate, currency, secu-
rity, security index, credit risk or measure, debt or eq-
uity instrument, index or measure of inflation, or 
other macroeconomic index or measure; 

(ii) any other rate, differential, index, or measure of 
economic or commercial risk, return, or value that is— 

(I) not based in substantial part on the value of 
a narrow group of commodities not described in 
clause (i); or 

(II) based solely on one or more commodities 
that have no cash market; 

(iii) any economic or commercial index based on 
prices, rates, values, or levels that are not within the 
control of any party to the relevant contract, agree-
ment, or transaction; or 

(iv) an occurrence, extent of an occurrence, or con-
tingency (other than a change in the price, rate, value, 
or level of a commodity not described in clause (i)) that 
is— 

(I) beyond the control of the parties to the rel-
evant contract, agreement, or transaction; and 

(II) associated with a financial, commercial, or 
economic consequence. 

(20) EXEMPT COMMODITY.—The term ‘‘exempt commodity’’ 
means a commodity that is not an excluded commodity or an 
agricultural commodity. 

(21) FINANCIAL INSTITUTION.—The term ‘‘financial institu-
tion’’ means— 

(A) a corporation operating under the fifth undesignated 
paragraph of section 25 of the Federal Reserve Act (12 
U.S.C. 603), commonly known as ‘‘an agreement corpora-
tion’’; 

(B) a corporation organized under section 25A of the 
Federal Reserve Act (12 U.S.C. 611 et seq.), commonly 
known as an ‘‘Edge Act corporation’’; 

(C) an institution that is regulated by the Farm Credit 
Administration; 
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(D) a Federal credit union or State credit union (as de-
fined in section 101 of the Federal Credit Union Act (12 
U.S.C. 1752)); 

(E) a depository institution (as defined in section 3 of the 
Federal Deposit Insurance Act (12 U.S.C. 1813)); 

(F) a foreign bank or a branch or agency of a foreign 
bank (each as defined in section 1(b) of the International 
Banking Act of 1978 (12 U.S.C. 3101(b))); 

(G) any financial holding company (as defined in section 
2 of the Bank Holding Company Act of 1956); 

(H) a trust company; or 
(I) a similarly regulated subsidiary or affiliate of an enti-

ty described in any of subparagraphs (A) through (H). 
(22) FLOOR BROKER.— 

(A) IN GENERAL.—The term ‘‘floor broker’’ means any 
person— 

(i) who, in or surrounding any pit, ring, post, or 
other place provided by a contract market for the 
meeting of persons similarly engaged, shall purchase 
or sell for any other person— 

(I) any commodity for future delivery, security 
futures product, or swap; or 

(II) any commodity option authorized under sec-
tion 4c; or 

(ii) who is registered with the Commission as a floor 
broker. 

(B) FURTHER DEFINITION.—The Commission, by rule or 
regulation, may include within, or exclude from, the term 
‘‘floor broker’’ any person in or surrounding any pit, ring, 
post, or other place provided by a contract market for the 
meeting of persons similarly engaged who trades for any 
other person if the Commission determines that the rule 
or regulation will effectuate the purposes of this Act. 

(23) FLOOR TRADER.— 
(A) IN GENERAL.—The term ‘‘floor trader’’ means any 

person— 
(i) who, in or surrounding any pit, ring, post, or 

other place provided by a contract market for the 
meeting of persons similarly engaged, purchases, or 
sells solely for such person’s own account— 

(I) any commodity for future delivery, security 
futures product, or swap; or 

(II) any commodity option authorized under sec-
tion 4c; or 

(ii) who is registered with the Commission as a floor 
trader. 

(B) FURTHER DEFINITION.—The Commission, by rule or 
regulation, may include within, or exclude from, the term 
‘‘floor trader’’ any person in or surrounding any pit, ring, 
post, or other place provided by a contract market for the 
meeting of persons similarly engaged who trades solely for 
such person’s own account if the Commission determines 
that the rule or regulation will effectuate the purposes of 
this Act. 
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(24) FOREIGN EXCHANGE FORWARD.—The term ‘‘foreign ex-
change forward’’ means a transaction that solely involves the 
exchange of 2 different currencies on a specific future date at 
a fixed rate agreed upon on the inception of the contract cov-
ering the exchange. 

(25) FOREIGN EXCHANGE SWAP.—The term ‘‘foreign exchange 
swap’’ means a transaction that solely involves— 

(A) an exchange of 2 different currencies on a specific 
date at a fixed rate that is agreed upon on the inception 
of the contract covering the exchange; and 

(B) a reverse exchange of the 2 currencies described in 
subparagraph (A) at a later date and at a fixed rate that 
is agreed upon on the inception of the contract covering 
the exchange. 

(26) FOREIGN FUTURES AUTHORITY.—The term ‘‘foreign fu-
tures authority’’ means any foreign government, or any depart-
ment, agency, governmental body, or regulatory organization 
empowered by a foreign government to administer or enforce 
a law, rule, or regulation as it relates to a futures or options 
matter, or any department or agency of a political subdivision 
of a foreign government empowered to administer or enforce a 
law, rule, or regulation as it relates to a futures or options 
matter. 

(27) FUTURE DELIVERY.—The term ‘‘future delivery’’ does not 
include any sale of any cash commodity for deferred shipment 
or delivery. 

(28) FUTURES COMMISSION MERCHANT.— 
(A) IN GENERAL.—The term ‘‘futures commission mer-

chant’’ means an individual, association, partnership, cor-
poration, or trust— 

(i) that— 
(I) is— 

(aa) engaged in soliciting or in accepting or-
ders for— 

(AA) the purchase or sale of a com-
modity for future delivery; 

(BB) a security futures product; 
(CC) a swap; 
(DD) any agreement, contract, or trans-

action described in section 2(c)(2)(C)(i) or 
section 2(c)(2)(D)(i); 

(EE) any commodity option authorized 
under section 4c; or 

(FF) any leverage transaction author-
ized under section 19; or 

(bb) acting as a counterparty in any agree-
ment, contract, or transaction described in 
section 2(c)(2)(C)(i) or section 2(c)(2)(D)(i); and 

(II) in or in connection with the activities de-
scribed in items (aa) or (bb) of subclause (I), ac-
cepts any money, securities, or property (or ex-
tends credit in lieu thereof) to margin, guarantee, 
or secure any trades or contracts that result or 
may result therefrom; or 
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(ii) that is registered with the Commission as a fu-
tures commission merchant. 

(B) FURTHER DEFINITION.—The Commission, by rule or 
regulation, may include within, or exclude from, the term 
‘‘futures commission merchant’’ any person who engages in 
soliciting or accepting orders for, or acting as a 
counterparty in, any agreement, contract, or transaction 
subject to this Act, and who accepts any money, securities, 
or property (or extends credit in lieu thereof) to margin, 
guarantee, or secure any trades or contracts that result or 
may result therefrom, if the Commission determines that 
the rule or regulation will effectuate the purposes of this 
Act. 

(29) HYBRID INSTRUMENT.—The term ‘‘hybrid instrument’’ 
means a security having one or more payments indexed to the 
value, level, or rate of, or providing for the delivery of, one or 
more commodities. 

(30) INTERSTATE COMMERCE.—The term ‘‘interstate com-
merce’’ means commerce— 

(A) between any State, territory, or possession, or the 
District of Columbia, and any place outside thereof; or 

(B) between points within the same State, territory, or 
possession, or the District of Columbia, but through any 
place outside thereof, or within any territory or possession, 
or the District of Columbia. 

(31) INTRODUCING BROKER.— 
(A) IN GENERAL.—The term ‘‘introducing broker’’ means 

any person (except an individual who elects to be and is 
registered as an associated person of a futures commission 
merchant)— 

(i) who— 
(I) is engaged in soliciting or in accepting orders 

for— 
(aa) the purchase or sale of any commodity 

for future delivery, security futures product, 
or swap; 

(bb) any agreement, contract, or transaction 
described in section 2(c)(2)(C)(i) or section 
2(c)(2)(D)(i); 

(cc) any commodity option authorized under 
section 4c; or 

(dd) any leverage transaction authorized 
under section 19; and 

(II) does not accept any money, securities, or 
property (or extend credit in lieu thereof) to mar-
gin, guarantee, or secure any trades or contracts 
that result or may result therefrom; or 

(ii) who is registered with the Commission as an in-
troducing broker. 

(B) FURTHER DEFINITION.—The Commission, by rule or 
regulation, may include within, or exclude from, the term 
‘‘introducing broker’’ any person who engages in soliciting 
or accepting orders for any agreement, contract, or trans-
action subject to this Act, and who does not accept any 
money, securities, or property (or extend credit in lieu 
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thereof) to margin, guarantee, or secure any trades or con-
tracts that result or may result therefrom, if the Commis-
sion determines that the rule or regulation will effectuate 
the purposes of this Act. 

(32) MAJOR SECURITY-BASED SWAP PARTICIPANT.—The term 
‘‘major security-based swap participant’’ has the meaning given 
the term in section 3(a) of the Securities Exchange Act of 1934 
(15 U.S.C. 78c(a)). 

(33) MAJOR SWAP PARTICIPANT.— 
(A) IN GENERAL.—The term ‘‘major swap participant’’ 

means any person who is not a swap dealer, and— 
(i) maintains a substantial position in swaps for any 

of the major swap categories as determined by the 
Commission, excluding— 

(I) positions held for hedging or mitigating com-
mercial risk; and 

(II) positions maintained by any employee ben-
efit plan (or any contract held by such a plan) as 
defined in paragraphs (3) and (32) of section 3 of 
the Employee Retirement Income Security Act of 
1974 (29 U.S.C. 1002) for the primary purpose of 
hedging or mitigating any risk directly associated 
with the operation of the plan; 

(ii) whose outstanding swaps create substantial 
counterparty exposure that could have serious adverse 
effects on the financial stability of the United States 
banking system or financial markets; or 

(iii)(I) is a financial entity that is highly leveraged 
relative to the amount of capital it holds and that is 
not subject to capital requirements established by an 
appropriate Federal banking agency; and 

(II) maintains a substantial position in outstanding 
swaps in any major swap category as determined by 
the Commission. 

(B) DEFINITION OF SUBSTANTIAL POSITION.—For purposes 
of subparagraph (A), the Commission shall define by rule 
or regulation the term ‘‘substantial position’’ at the thresh-
old that the Commission determines to be prudent for the 
effective monitoring, management, and oversight of enti-
ties that are systemically important or can significantly 
impact the financial system of the United States. In set-
ting the definition under this subparagraph, the Commis-
sion shall consider the person’s relative position in 
uncleared as opposed to cleared swaps and may take into 
consideration the value and quality of collateral held 
against counterparty exposures. 

(C) SCOPE OF DESIGNATION.—For purposes of subpara-
graph (A), a person may be designated as a major swap 
participant for 1 or more categories of swaps without being 
classified as a major swap participant for all classes of 
swaps. 

(D) EXCLUSIONS.—The definition under this paragraph 
shall not include an entity whose primary business is pro-
viding financing, and uses derivatives for the purpose of 
hedging underlying commercial risks related to interest 
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rate and foreign currency exposures, 90 percent or more of 
which arise from financing that facilitates the purchase or 
lease of products, 90 percent or more of which are manu-
factured by the parent company or another subsidiary of 
the parent company. 

(34) MEMBER OF A REGISTERED ENTITY; MEMBER OF A DERIVA-
TIVES TRANSACTION EXECUTION FACILITY.—The term ‘‘member’’ 
means, with respect to a registered entity or derivatives trans-
action execution facility, an individual, association, partner-
ship, corporation, or trust— 

(A) owning or holding membership in, or admitted to 
membership representation on, the registered entity or de-
rivatives transaction execution facility; or 

(B) having trading privileges on the registered entity or 
derivatives transaction execution facility. 

A participant in an alternative trading system that is des-
ignated as a contract market pursuant to section 5f is deemed 
a member of the contract market for purposes of transactions 
in security futures products through the contract market. 

(35) NARROW-BASED SECURITY INDEX.— 
(A) The term ‘‘narrow-based security index’’ means an 

index— 
(i) that has 9 or fewer component securities; 
(ii) in which a component security comprises more 

than 30 percent of the index’s weighting; 
(iii) in which the five highest weighted component 

securities in the aggregate comprise more than 60 per-
cent of the index’s weighting; or 

(iv) in which the lowest weighted component securi-
ties comprising, in the aggregate, 25 percent of the 
index’s weighting have an aggregate dollar value of 
average daily trading volume of less than $50,000,000 
(or in the case of an index with 15 or more component 
securities, $30,000,000), except that if there are two or 
more securities with equal weighting that could be in-
cluded in the calculation of the lowest weighted com-
ponent securities comprising, in the aggregate, 25 per-
cent of the index’s weighting, such securities shall be 
ranked from lowest to highest dollar value of average 
daily trading volume and shall be included in the cal-
culation based on their ranking starting with the low-
est ranked security. 

(B) Notwithstanding subparagraph (A), an index is not 
a narrow-based security index if— 

(i)(I) it has at least 9 component securities; 
(II) no component security comprises more than 30 

percent of the index’s weighting; and 
(III) each component security is— 

(aa) registered pursuant to section 12 of the Se-
curities Exchange Act of 1934; 

(bb) one of 750 securities with the largest mar-
ket capitalization; and 

(cc) one of 675 securities with the largest dollar 
value of average daily trading volume; 
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(ii) a board of trade was designated as a contract 
market by the Commodity Futures Trading Commis-
sion with respect to a contract of sale for future deliv-
ery on the index, before the date of the enactment of 
the Commodity Futures Modernization Act of 2000; 

(iii)(I) a contract of sale for future delivery on the 
index traded on a designated contract market or reg-
istered derivatives transaction execution facility for at 
least 30 days as a contract of sale for future delivery 
on an index that was not a narrow-based security 
index; and 

(II) it has been a narrow-based security index for no 
more than 45 business days over 3 consecutive cal-
endar months; 

(iv) a contract of sale for future delivery on the 
index is traded on or subject to the rules of a foreign 
board of trade and meets such requirements as are 
jointly established by rule or regulation by the Com-
mission and the Securities and Exchange Commission; 

(v) no more than 18 months have passed since the 
date of the enactment of the Commodity Futures Mod-
ernization Act of 2000 and— 

(I) it is traded on or subject to the rules of a for-
eign board of trade; 

(II) the offer and sale in the United States of a 
contract of sale for future delivery on the index 
was authorized before the date of the enactment 
of the Commodity Futures Modernization Act of 
2000; and 

(III) the conditions of such authorization con-
tinue to be met; or 

(vi) a contract of sale for future delivery on the 
index is traded on or subject to the rules of a board 
of trade and meets such requirements as are jointly 
established by rule, regulation, or order by the Com-
mission and the Securities and Exchange Commission. 

(C) Within 1 year after the date of the enactment of the 
Commodity Futures Modernization Act of 2000, the Com-
mission and the Securities and Exchange Commission 
jointly shall adopt rules or regulations that set forth the 
requirements under subparagraph (B)(iv). 

(D) An index that is a narrow-based security index solely 
because it was a narrow-based security index for more 
than 45 business days over 3 consecutive calendar months 
pursuant to clause (iii) of subparagraph (B) shall not be a 
narrow-based security index for the 3 following calendar 
months. 

(E) For purposes of subparagraphs (A) and (B)— 
(i) the dollar value of average daily trading volume 

and the market capitalization shall be calculated as of 
the preceding 6 full calendar months; and 

(ii) the Commission and the Securities and Ex-
change Commission shall, by rule or regulation, jointly 
specify the method to be used to determine market 
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capitalization and dollar value of average daily trading 
volume. 

(36) OPTION.—The term ‘‘option’’ means an agreement, con-
tract, or transaction that is of the character of, or is commonly 
known to the trade as, an ‘‘option’’, ‘‘privilege’’, ‘‘indemnity’’, 
‘‘bid’’, ‘‘offer’’, ‘‘put’’, ‘‘call’’, ‘‘advance guaranty’’, or ‘‘decline 
guaranty’’. 

(37) ORGANIZED EXCHANGE.—The term ‘‘organized exchange’’ 
means a trading facility that— 

(A) permits trading— 
(i) by or on behalf of a person that is not an eligible 

contract participant; or 
(ii) by persons other than on a principal-to-principal 

basis; or 
(B) has adopted (directly or through another nongovern-

mental entity) rules that— 
(i) govern the conduct of participants, other than 

rules that govern the submission of orders or execu-
tion of transactions on the trading facility; and 

(ii) include disciplinary sanctions other than the ex-
clusion of participants from trading. 

(38) PERSON.—The term ‘‘person’’ imports the plural or sin-
gular, and includes individuals, associations, partnerships, cor-
porations, and trusts. 

(39) PRUDENTIAL REGULATOR.—The term ‘‘prudential regu-
lator’’ means— 

(A) the Board in the case of a swap dealer, major swap 
participant, security-based swap dealer, or major security- 
based swap participant that is— 

(i) a State-chartered bank that is a member of the 
Federal Reserve System; 

(ii) a State-chartered branch or agency of a foreign 
bank; 

(iii) any foreign bank which does not operate an in-
sured branch; 

(iv) any organization operating under section 25A of 
the Federal Reserve Act or having an agreement with 
the Board under section 225 of the Federal Reserve 
Act; 

(v) any bank holding company (as defined in section 
2 of the Bank Holding Company Act of 1965 (12 U.S.C. 
1841)), any foreign bank (as defined in section 1(b)(7) 
of the International Banking Act of 1978 (12 U.S.C. 
3101(b)(7)) that is treated as a bank holding company 
under section 8(a) of the International Banking Act of 
1978 (12 U.S.C. 3106(a)), and any subsidiary of such 
a company or foreign bank (other than a subsidiary 
that is described in subparagraph (A) or (B) or that is 
required to be registered with the Commission as a 
swap dealer or major swap participant under this Act 
or with the Securities and Exchange Commission as a 
security-based swap dealer or major security-based 
swap participant); 

(vi) after the transfer date (as defined in section 311 
of the Dodd-Frank Wall Street Reform and Consumer 
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Protection Act), any savings and loan holding company 
(as defined in section 10 of the Home Owners’ Loan 
Act (12 U.S.C. 1467a)) and any subsidiary of such 
company (other than a subsidiary that is described in 
subparagraph (A) or (B) or that is required to be reg-
istered as a swap dealer or major swap participant 
with the Commission under this Act or with the Secu-
rities and Exchange Commission as a security-based 
swap dealer or major security-based swap participant); 
or 

(vii) any organization operating under section 25A of 
the Federal Reserve Act (12U.S.C. 611 et seq.) or hav-
ing an agreement with the Board under section 25 of 
the Federal Reserve Act (12 U.S.C. 601 et seq.); 

(B) the Office of the Comptroller of the Currency in the 
case of a swap dealer, major swap participant, security- 
based swap dealer, or major security-based swap partici-
pant that is— 

(i) a national bank; 
(ii) a federally chartered branch or agency of a for-

eign bank; or 
(iii) any Federal savings association; 

(C) the Federal Deposit Insurance Corporation in the 
case of a swap dealer, major swap participant, security- 
based swap dealer, or major security-based swap partici-
pant that is— 

(i) a State-chartered bank that is not a member of 
the Federal Reserve System; or 

(ii) any State savings association; 
(D) the Farm Credit Administration, in the case of a 

swap dealer, major swap participant, security-based swap 
dealer, or major security-based swap participant that is an 
institution chartered under the Farm Credit Act of 1971 
(12 U.S.C. 2001 et seq.); and 

(E) the Federal Housing Finance Agency in the case of 
a swap dealer, major swap participant, security-based 
swap dealer, or major security-based swap participant that 
is a regulated entity (as such term is defined in section 
1303 of the Federal Housing Enterprises Financial Safety 
and Soundness Act of 1992). 

(40) REGISTERED ENTITY.—The term ‘‘registered entity’’ 
means— 

(A) a board of trade designated as a contract market 
under section 5; 

(B) a derivatives clearing organization registered under 
section 5b; 

(C) a board of trade designated as a contract market 
under section 5f; 

(D) a swap execution facility registered under section 5h; 
(E) a swap data repository registered under section 21; 

and 
(F) with respect to a contract that the Commission deter-

mines is a significant price discovery contract, any elec-
tronic trading facility on which the contract is executed or 
traded. 
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(41) SECURITY.—The term ‘‘security’’ means a security as de-
fined in section 2(a)(1) of the Securities Act of 1933 (15 U.S.C. 
77b(a)(1)) or section 3(a)(10) of the Securities Exchange Act of 
1934 (15 U.S.C. 78c(a)(10)). 

(42) SECURITY-BASED SWAP.—The term ‘‘security-based swap’’ 
has the meaning given the term in section 3(a) of the Securi-
ties Exchange Act of 1934 (15 U.S.C. 78c(a)). 

(43) SECURITY-BASED SWAP DEALER.—The term ‘‘security- 
based swap dealer’’ has the meaning given the term in section 
3(a) of the Securities Exchange Act of 1934 (15 U.S.C. 78c(a)). 

(44) SECURITY FUTURE.—The term ‘‘security future’’ means a 
contract of sale for future delivery of a single security or of a 
narrow-based security index, including any interest therein or 
based on the value thereof, except an exempted security under 
section 3(a)(12) of the Securities Exchange Act of 1934 as in ef-
fect on the date of the enactment of the Futures Trading Act 
of 1982 (other than any municipal security as defined in sec-
tion 3(a)(29) of the Securities Exchange Act of 1934 as in effect 
on the date of the enactment of the Futures Trading Act of 
1982). The term ‘‘security future’’ does not include any agree-
ment, contract, or transaction excluded from this Act under 
section 2(c), 2(d), 2(f), or 2(g) of this Act (as in effect on the 
date of the enactment of the Commodity Futures Moderniza-
tion Act of 2000) or title IV of the Commodity Futures Mod-
ernization Act of 2000. 

(45) SECURITY FUTURES PRODUCT.—The term ‘‘security fu-
tures product’’ means a security future or any put, call, strad-
dle, option, or privilege on any security future. 

(46) SIGNIFICANT PRICE DISCOVERY CONTRACT.—The term 
‘‘significant price discovery contract’’ means an agreement, con-
tract, or transaction subject to section 2(h)(5). 

(47) SWAP.— 
(A) IN GENERAL.—Except as provided in subparagraph 

(B), the term ‘‘swap’’ means any agreement, contract, or 
transaction— 

(i) that is a put, call, cap, floor, collar, or similar op-
tion of any kind that is for the purchase or sale, or 
based on the value, of 1 or more interest or other 
rates, currencies, commodities, securities, instruments 
of indebtedness, indices, quantitative measures, or 
other financial or economic interests or property of 
any kind; 

(ii) that provides for any purchase, sale, payment, or 
delivery (other than a dividend on an equity security) 
that is dependent on the occurrence, nonoccurrence, or 
the extent of the occurrence of an event or contingency 
associated with a potential financial, economic, or com-
mercial consequence; 

(iii) that provides on an executory basis for the ex-
change, on a fixed or contingent basis, of 1 or more 
payments based on the value or level of 1 or more in-
terest or other rates, currencies, commodities, securi-
ties, instruments of indebtedness, indices, quantitative 
measures, or other financial or economic interests or 
property of any kind, or any interest therein or based 
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on the value thereof, and that transfers, as between 
the parties to the transaction, in whole or in part, the 
financial risk associated with a future change in any 
such value or level without also conveying a current or 
future direct or indirect ownership interest in an asset 
(including any enterprise or investment pool) or liabil-
ity that incorporates the financial risk so transferred, 
including any agreement, contract, or transaction com-
monly known as— 

(I) an interest rate swap; 
(II) a rate floor; 
(III) a rate cap; 
(IV) a rate collar; 
(V) a cross-currency rate swap; 
(VI) a basis swap; 
(VII) a currency swap; 
(VIII) a foreign exchange swap; 
(IX) a total return swap; 
(X) an equity index swap; 
(XI) an equity swap; 
(XII) a debt index swap; 
(XIII) a debt swap; 
(XIV) a credit spread; 
(XV) a credit default swap; 
(XVI) a credit swap; 
(XVII) a weather swap; 
(XVIII) an energy swap; 
(XIX) a metal swap; 
(XX) an agricultural swap; 
(XXI) an emissions swap; øand¿ 
(XXII) a commodity swap; and 
(XXIII) a utility operations-related swap; 

(iv) that is an agreement, contract, or transaction 
that is, or in the future becomes, commonly known to 
the trade as a swap; 

(v) including any security-based swap agreement 
which meets the definition of ‘‘swap agreement’’ as de-
fined in section 206A of the Gramm-Leach-Bliley Act 
(15 U.S.C. 78c note) of which a material term is based 
on the price, yield, value, or volatility of any security 
or any group or index of securities, or any interest 
therein; or 

(vi) that is any combination or permutation of, or op-
tion on, any agreement, contract, or transaction de-
scribed in any of clauses (i) through (v). 

(B) EXCLUSIONS.—The term ‘‘swap’’ does not include— 
(i) any contract of sale of a commodity for future de-

livery (or option on such a contract), leverage contract 
authorized under section 19, security futures product, 
or agreement, contract, or transaction described in sec-
tion 2(c)(2)(C)(i) or section 2(c)(2)(D)(i); 

(ii) any sale of a nonfinancial commodity or security 
for deferred shipment or delivery, so long as the trans-
action is intended to be physically settled; 
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(iii) any put, call, straddle, option, or privilege on 
any security, certificate of deposit, or group or index of 
securities, including any interest therein or based on 
the value thereof, that is subject to— 

(I) the Securities Act of 1933 (15 U.S.C. 77a et 
seq.); and 

(II) the Securities Exchange Act of 1934 (15 
U.S.C. 78a et seq.); 

(iv) any put, call, straddle, option, or privilege relat-
ing to a foreign currency entered into on a national se-
curities exchange registered pursuant to section 6(a) of 
the Securities Exchange Act of 1934 (15 U.S.C. 78f(a)); 

(v) any agreement, contract, or transaction providing 
for the purchase or sale of 1 or more securities on a 
fixed basis that is subject to— 

(I) the Securities Act of 1933 (15 U.S.C. 77a et 
seq.); and 

(II) the Securities Exchange Act of 1934 (15 
U.S.C. 78a et seq.); 

(vi) any agreement, contract, or transaction pro-
viding for the purchase or sale of 1 or more securities 
on a contingent basis that is subject to the Securities 
Act of 1933 (15 U.S.C. 77a et seq.) and the Securities 
Exchange Act of 1934 (15 U.S.C. 78a et seq.), unless 
the agreement, contract, or transaction predicates the 
purchase or sale on the occurrence of a bona fide con-
tingency that might reasonably be expected to affect or 
be affected by the creditworthiness of a party other 
than a party to the agreement, contract, or trans-
action; 

(vii) any note, bond, or evidence of indebtedness that 
is a security, as defined in section 2(a)(1) of the Securi-
ties Act of 1933 (15 U.S.C. 77b(a)(1)); 

(viii) any agreement, contract, or transaction that 
is— 

(I) based on a security; and 
(II) entered into directly or through an under-

writer (as defined in section 2(a)(11) of the Securi-
ties Act of 1933 (15 U.S.C. 77b(a)(11)) by the 
issuer of such security for the purposes of raising 
capital, unless the agreement, contract, or trans-
action is entered into to manage a risk associated 
with capital raising; 

(ix) any agreement, contract, or transaction a 
counterparty of which is a Federal Reserve bank, the 
Federal Government, or a Federal agency that is ex-
pressly backed by the full faith and credit of the 
United States; and 

(x) any security-based swap, other than a security- 
based swap as described in subparagraph (D). 

(C) RULE OF CONSTRUCTION REGARDING MASTER AGREE-
MENTS.— 

(i) IN GENERAL.—Except as provided in clause (ii), 
the term ‘‘swap’’ includes a master agreement that 
provides for an agreement, contract, or transaction 
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that is a swap under subparagraph (A), together with 
each supplement to any master agreement, without re-
gard to whether the master agreement contains an 
agreement, contract, or transaction that is not a swap 
pursuant to subparagraph (A). 

(ii) EXCEPTION.—For purposes of clause (i), the mas-
ter agreement shall be considered to be a swap only 
with respect to each agreement, contract, or trans-
action covered by the master agreement that is a swap 
pursuant to subparagraph (A). 

(D) MIXED SWAP.—The term ‘‘security-based swap’’ in-
cludes any agreement, contract, or transaction that is as 
described in section 3(a)(68)(A) of the Securities Exchange 
Act of 1934 (15 U.S.C. 78c(a)(68)(A)) and also is based on 
the value of 1 or more interest or other rates, currencies, 
commodities, instruments of indebtedness, indices, quan-
titative measures, other financial or economic interest or 
property of any kind (other than a single security or a nar-
row-based security index), or the occurrence, non-occur-
rence, or the extent of the occurrence of an event or contin-
gency associated with a potential financial, economic, or 
commercial consequence (other than an event described in 
subparagraph (A)(iii)). 

(E) TREATMENT OF FOREIGN EXCHANGE SWAPS AND FOR-
WARDS.— 

(i) IN GENERAL.—Foreign exchange swaps and for-
eign exchange forwards shall be considered swaps 
under this paragraph unless the Secretary makes a 
written determination under section 1b that either for-
eign exchange swaps or foreign exchange forwards or 
both— 

(I) should be not be regulated as swaps under 
this Act; and 

(II) are not structured to evade the Dodd-Frank 
Wall Street Reform and Consumer Protection Act 
in violation of any rule promulgated by the Com-
mission pursuant to section 721(c) of that Act. 

(ii) CONGRESSIONAL NOTICE; EFFECTIVENESS.—The 
Secretary shall submit any written determination 
under clause (i) to the appropriate committees of Con-
gress, including the Committee on Agriculture, Nutri-
tion, and Forestry of the Senate and the Committee on 
Agriculture of the House of Representatives. Any such 
written determination by the Secretary shall not be ef-
fective until it is submitted to the appropriate commit-
tees of Congress. 

(iii) REPORTING.—Notwithstanding a written deter-
mination by the Secretary under clause (i), all foreign 
exchange swaps and foreign exchange forwards shall 
be reported to either a swap data repository, or, if 
there is no swap data repository that would accept 
such swaps or forwards, to the Commission pursuant 
to section 4r within such time period as the Commis-
sion may by rule or regulation prescribe. 
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(iv) BUSINESS STANDARDS.—Notwithstanding a writ-
ten determination by the Secretary pursuant to clause 
(i), any party to a foreign exchange swap or forward 
that is a swap dealer or major swap participant shall 
conform to the business conduct standards contained 
in section 4s(h). 

(v) SECRETARY.—For purposes of this subparagraph, 
the term ‘‘Secretary’’ means the Secretary of the 
Treasury. 

(F) EXCEPTION FOR CERTAIN FOREIGN EXCHANGE SWAPS 
AND FORWARDS.— 

(i) REGISTERED ENTITIES.—Any foreign exchange 
swap and any foreign exchange forward that is listed 
and traded on or subject to the rules of a designated 
contract market or a swap execution facility, or that is 
cleared by a derivatives clearing organization, shall 
not be exempt from any provision of this Act or 
amendments made by the Wall Street Transparency 
and Accountability Act of 2010 prohibiting fraud or 
manipulation. 

(ii) RETAIL TRANSACTIONS.—Nothing in subpara-
graph (E) shall affect, or be construed to affect, the ap-
plicability of this Act or the jurisdiction of the Com-
mission with respect to agreements, contracts, or 
transactions in foreign currency pursuant to section 
2(c)(2). 

(48) SWAP DATA REPOSITORY.—The term ‘‘swap data reposi-
tory’’ means any person that collects and maintains informa-
tion or records with respect to transactions or positions in, or 
the terms and conditions of, swaps entered into by third par-
ties for the purpose of providing a centralized recordkeeping fa-
cility for swaps. 

(49) SWAP DEALER.— 
(A) IN GENERAL.—The term ‘‘swap dealer’’ means any 

person who— 
(i) holds itself out as a dealer in swaps; 
(ii) makes a market in swaps; 
(iii) regularly enters into swaps with counterparties 

as an ordinary course of business for its own account; 
or 

(iv) engages in any activity causing the person to be 
commonly known in the trade as a dealer or market 
maker in swaps, 

provided however, in no event shall an insured depository 
institution be considered to be a swap dealer to the extent 
it offers to enter into a swap with a customer in connection 
with originating a loan with that customer. 

(B) INCLUSION.—A person may be designated as a swap 
dealer for a single type or single class or category of swap 
or activities and considered not to be a swap dealer for 
other types, classes, or categories of swaps or activities. 

(C) EXCEPTION.—The term ‘‘swap dealer’’ does not in-
clude a person that enters into swaps for such person’s 
own account, either individually or in a fiduciary capacity, 
but not as a part of a regular business. 
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(D) DE MINIMIS EXCEPTION.—The Commission shall ex-
empt from designation as a swap dealer an entity that en-
gages in a de minimis quantity of swap dealing in connec-
tion with transactions with or on behalf of its customers. 
The Commission shall promulgate regulations to establish 
factors with respect to the making of this determination to 
exempt. 

(E) CERTAIN TRANSACTIONS WITH A UTILITY SPECIAL ENTI-
TY.— 

(i) Transactions in utility operations-related swaps 
shall be reported pursuant to section 4r. 

(ii) In making a determination to exempt pursuant to 
subparagraph (D), the Commission shall treat a utility 
operations-related swap entered into with a utility spe-
cial entity, as defined in section 4s(h)(2)(D), as if it 
were entered into with an entity that is not a special 
entity, as defined in section 4s(h)(2)(C). 

(50) SWAP EXECUTION FACILITY.—The term ‘‘swap execution 
facility’’ means a trading system or platform in which multiple 
participants have the ability to execute or trade swaps by ac-
cepting bids and offers made by multiple participants in the fa-
cility or system, through any means of interstate commerce, in-
cluding any trading facility, that— 

(A) facilitates the execution of swaps between persons; 
and 

(B) is not a designated contract market. 
(51) TRADING FACILITY.— 

(A) IN GENERAL.—The term ‘‘trading facility’’ means a 
person or group of persons that constitutes, maintains, or 
provides a physical or electronic facility or system in which 
multiple participants have the ability to execute or trade 
agreements, contracts, or transactions— 

(i) by accepting bids or offers made by other partici-
pants that are open to multiple partipants in the facil-
ity or system; or 

(ii) through the interaction of multiple bids or mul-
tiple offers within a system with a pre-determined 
non-discretionary automated trade matching and exe-
cution algorithm. 

(B) EXCLUSIONS.—The term ‘‘trading facility’’ does not 
include— 

(i) a person or group of persons solely because the 
person or group of persons constitutes, maintains, or 
provides an electronic facility or system that enables 
participants to negotiate the terms of and enter into 
bilateral transactions as a result of communications 
exchanged by the parties and not from interaction of 
multiple bids and multiple offers within a predeter-
mined, nondiscretionary automated trade matching 
and execution algorithm; 

(ii) a government securities dealer or government se-
curities broker, to the extent that the dealer or broker 
executes or trades agreements, contracts, or trans-
actions in government securities, or assists persons in 
communicating about, negotiating, entering into, exe-
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cuting, or trading an agreement, contract, or trans-
action in government securities (as the terms ‘‘govern-
ment securities dealer’’, ‘‘government securities 
broker’’, and ‘‘government securities’’ are defined in 
section 3(a) of the Securities Exchange Act of 1934 (15 
U.S.C. 78c(a))); or 

(iii) facilities on which bids and offers, and accept-
ances of bids and offers effected on the facility, are not 
binding. 

Any person, group of persons, dealer, broker, or facility de-
scribed in clause (i) or (ii) is excluded from the meaning of 
the term ‘‘trading facility’’ for the purposes of this Act 
without any prior specific approval, certification, or other 
action by the Commission. 

(C) SPECIAL RULE.—A person or group of persons that 
would not otherwise constitute a trading facility shall not 
be considered to be a trading facility solely as a result of 
the submission to a derivatives clearing organization of 
transactions executed on or through the person or group of 
persons. 

(52) UTILITY OPERATIONS-RELATED SWAP.—The term ‘‘utility 
operations-related swap’’ means a swap that— 

(A) is entered into to hedge or mitigate a commercial risk; 
(B) is not a contract, agreement, or transaction based on, 

derived on, or referencing— 
(i) an interest rate, credit, equity, or currency asset 

class; or 
(ii) a metal, agricultural commodity, or crude oil or 

gasoline commodity of any grade, except as used as fuel 
for electric energy generation; and 

(C) is associated with— 
(i) the generation, production, purchase, or sale of 

natural gas or electric energy, the supply of natural gas 
or electric energy to a utility, or the delivery of natural 
gas or electric energy service to utility customers; 

(ii) all fuel supply for the facilities or operations of 
a utility; 

(iii) compliance with an electric system reliability ob-
ligation; 

(iv) compliance with an energy, energy efficiency, 
conservation, or renewable energy or environmental 
statute, regulation, or government order applicable to a 
utility; or 

(v) any other electric energy or natural gas swap to 
which a utility is a party. 

* * * * * * * 
SEC. 4s. REGISTRATION AND REGULATION OF SWAP DEALERS AND 

MAJOR SWAP PARTICIPANTS. 
(a) REGISTRATION.— 

(1) SWAP DEALERS.—It shall be unlawful for any person to 
act as a swap dealer unless the person is registered as a swap 
dealer with the Commission. 
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(2) MAJOR SWAP PARTICIPANTS.—It shall be unlawful for any 
person to act as a major swap participant unless the person is 
registered as a major swap participant with the Commission. 

(b) REQUIREMENTS.— 
(1) IN GENERAL.—A person shall register as a swap dealer or 

major swap participant by filing a registration application with 
the Commission. 

(2) CONTENTS.— 
(A) IN GENERAL.—The application shall be made in such 

form and manner as prescribed by the Commission, and 
shall contain such information, as the Commission con-
siders necessary concerning the business in which the ap-
plicant is or will be engaged. 

(B) CONTINUAL REPORTING.—A person that is registered 
as a swap dealer or major swap participant shall continue 
to submit to the Commission reports that contain such in-
formation pertaining to the business of the person as the 
Commission may require. 

(3) EXPIRATION.—Each registration under this section shall 
expire at such time as the Commission may prescribe by rule 
or regulation. 

(4) RULES.—Except as provided in subsections (d) and (e), 
the Commission may prescribe rules applicable to swap dealers 
and major swap participants, including rules that limit the ac-
tivities of swap dealers and major swap participants. 

(5) TRANSITION.—Rules under this section shall provide for 
the registration of swap dealers and major swap participants 
not later than 1 year after the date of enactment of the Wall 
Street Transparency and Accountability Act of 2010. 

(6) STATUTORY DISQUALIFICATION.—Except to the extent oth-
erwise specifically provided by rule, regulation, or order, it 
shall be unlawful for a swap dealer or a major swap partici-
pant to permit any person associated with a swap dealer or a 
major swap participant who is subject to a statutory disquali-
fication to effect or be involved in effecting swaps on behalf of 
the swap dealer or major swap participant, if the swap dealer 
or major swap participant knew, or in the exercise of reason-
able care should have known, of the statutory disqualification. 

(c) DUAL REGISTRATION.— 
(1) SWAP DEALER.—Any person that is required to be reg-

istered as a swap dealer under this section shall register with 
the Commission regardless of whether the person also is a de-
pository institution or is registered with the Securities and Ex-
change Commission as a security-based swap dealer. 

(2) MAJOR SWAP PARTICIPANT.—Any person that is required 
to be registered as a major swap participant under this section 
shall register with the Commission regardless of whether the 
person also is a depository institution or is registered with the 
Securities and Exchange Commission as a major security-based 
swap participant. 

(d) RULEMAKINGS.— 
(1) IN GENERAL.—The Commission shall adopt rules for per-

sons that are registered as swap dealers or major swap partici-
pants under this section. 

(2) EXCEPTION FOR PRUDENTIAL REQUIREMENTS.— 
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(A) IN GENERAL.—The Commission may not prescribe 
rules imposing prudential requirements on swap dealers or 
major swap participants for which there is a prudential 
regulator. 

(B) APPLICABILITY.—Subparagraph (A) does not limit the 
authority of the Commission to prescribe rules as directed 
under this section. 

(e) CAPITAL AND MARGIN REQUIREMENTS.— 
(1) IN GENERAL.— 

(A) SWAP DEALERS AND MAJOR SWAP PARTICIPANTS THAT 
ARE BANKS.—Each registered swap dealer and major swap 
participant for which there is a prudential regulator shall 
meet such minimum capital requirements and minimum 
initial and variation margin requirements as the pruden-
tial regulator shall by rule or regulation prescribe under 
paragraph (2)(A). 

(B) SWAP DEALERS AND MAJOR SWAP PARTICIPANTS THAT 
ARE NOT BANKS.—Each registered swap dealer and major 
swap participant for which there is not a prudential regu-
lator shall meet such minimum capital requirements and 
minimum initial and variation margin requirements as the 
Commission shall by rule or regulation prescribe under 
paragraph (2)(B). 

(2) RULES.— 
(A) SWAP DEALERS AND MAJOR SWAP PARTICIPANTS THAT 

ARE BANKS.—The prudential regulators, in consultation 
with the Commission and the Securities and Exchange 
Commission, shall jointly adopt rules for swap dealers and 
major swap participants, with respect to their activities as 
a swap dealer or major swap participant, for which there 
is a prudential regulator imposing— 

(i) capital requirements; and 
(ii) both initial and variation margin requirements 

on all swaps that are not cleared by a registered de-
rivatives clearing organization. 

(B) SWAP DEALERS AND MAJOR SWAP PARTICIPANTS THAT 
ARE NOT BANKS.—The Commission shall adopt rules for 
swap dealers and major swap participants, with respect to 
their activities as a swap dealer or major swap participant, 
for which there is not a prudential regulator imposing— 

(i) capital requirements; and 
(ii) both initial and variation margin requirements 

on all swaps that are not cleared by a registered de-
rivatives clearing organization. 

(C) CAPITAL.—In setting capital requirements for a per-
son that is designated as a swap dealer or a major swap 
participant for a single type or single class or category of 
swap or activities, the prudential regulator and the Com-
mission shall take into account the risks associated with 
other types of swaps or classes of swaps or categories of 
swaps engaged in and the other activities conducted by 
that person that are not otherwise subject to regulation 
applicable to that person by virtue of the status of the per-
son as a swap dealer or a major swap participant. 

(3) STANDARDS FOR CAPITAL AND MARGIN.— 
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(A) IN GENERAL.—To offset the greater risk to the swap 
dealer or major swap participant and the financial system 
arising from the use of swaps that are not cleared, the re-
quirements imposed under paragraph (2) shall— 

(i) help ensure the safety and soundness of the swap 
dealer or major swap participant; and 

(ii) be appropriate for the risk associated with the 
non-cleared swaps held as a swap dealer or major 
swap participant. 

(B) RULE OF CONSTRUCTION.— 
(i) IN GENERAL.—Nothing in this section shall limit, 

or be construed to limit, the authority— 
(I) of the Commission to set financial responsi-

bility rules for a futures commission merchant or 
introducing broker registered pursuant to section 
4f(a) (except for section 4f(a)(3)) in accordance 
with section 4f(b); or 

(II) of the Securities and Exchange Commission 
to set financial responsibility rules for a broker or 
dealer registered pursuant to section 15(b) of the 
Securities Exchange Act of 1934 (15 U.S.C. 78o(b)) 
(except for section 15(b)(11) of that Act (15 U.S.C. 
78o(b)(11)) in accordance with section 15(c)(3) of 
the Securities Exchange Act of 1934 (15 U.S.C. 
78o(c)(3)). 

(ii) FUTURES COMMISSION MERCHANTS AND OTHER 
DEALERS.—A futures commission merchant, intro-
ducing broker, broker, or dealer shall maintain suffi-
cient capital to comply with the stricter of any applica-
ble capital requirements to which such futures com-
mission merchant, introducing broker, broker, or deal-
er is subject to under this Act or the Securities Ex-
change Act of 1934 (15 U.S.C. 78a et seq.). 

(C) MARGIN REQUIREMENTS.—In prescribing margin re-
quirements under this subsection, the prudential regulator 
with respect to swap dealers and major swap participants 
for which it is the prudential regulator and the Commis-
sion with respect to swap dealers and major swap partici-
pants for which there is no prudential regulator shall per-
mit the use of noncash collateral, as the regulator or the 
Commission determines to be consistent with— 

(i) preserving the financial integrity of markets trad-
ing swaps; and 

(ii) preserving the stability of the United States fi-
nancial system. 

(D) COMPARABILITY OF CAPITAL AND MARGIN REQUIRE-
MENTS.— 

(i) IN GENERAL.—The prudential regulators, the 
Commission, and the Securities and Exchange Com-
mission shall periodically (but not less frequently than 
annually) consult on minimum capital requirements 
and minimum initial and variation margin require-
ments. 

(ii) COMPARABILITY.—The entities described in 
clause (i) shall, to the maximum extent practicable, es-
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tablish and maintain comparable minimum capital re-
quirements and minimum initial and variation margin 
requirements, including the use of non cash collateral, 
for— 

(I) swap dealers; and 
(II) major swap participants. 

(f) REPORTING AND RECORDKEEPING.— 
(1) IN GENERAL.—Each registered swap dealer and major 

swap participant— 
(A) shall make such reports as are required by the Com-

mission by rule or regulation regarding the transactions 
and positions and financial condition of the registered 
swap dealer or major swap participant; 

(B)(i) for which there is a prudential regulator, shall 
keep books and records of all activities related to the busi-
ness as a swap dealer or major swap participant in such 
form and manner and for such period as may be prescribed 
by the Commission by rule or regulation; and 

(ii) for which there is no prudential regulator, shall keep 
books and records in such form and manner and for such 
period as may be prescribed by the Commission by rule or 
regulation; 

(C) shall keep books and records described in subpara-
graph (B) open to inspection and examination by any rep-
resentative of the Commission; and 

(D) shall keep any such books and records relating to 
swaps defined in section 1a(47)(A)(v) open to inspection 
and examination by the Securities and Exchange Commis-
sion. 

(2) RULES.—The Commission shall adopt rules governing re-
porting and recordkeeping for swap dealers and major swap 
participants. 

(g) DAILY TRADING RECORDS.— 
(1) IN GENERAL.—Each registered swap dealer and major 

swap participant shall maintain daily trading records of the 
swaps of the registered swap dealer and major swap partici-
pant and all related records (including related cash or forward 
transactions) and recorded communications, including elec-
tronic mail, instant messages, and recordings of telephone 
calls, for such period as may be required by the Commission 
by rule or regulation. 

(2) INFORMATION REQUIREMENTS.—The daily trading records 
shall include such information as the Commission shall require 
by rule or regulation. 

(3) COUNTERPARTY RECORDS.—Each registered swap dealer 
and major swap participant shall maintain daily trading 
records for each counterparty in a manner and form that is 
identifiable with each swap transaction. 

(4) AUDIT TRAIL.—Each registered swap dealer and major 
swap participant shall maintain a complete audit trail for con-
ducting comprehensive and accurate trade reconstructions. 

(5) RULES.—The Commission shall adopt rules governing 
daily trading records for swap dealers and major swap partici-
pants. 

(h) BUSINESS CONDUCT STANDARDS.— 
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(1) IN GENERAL.—Each registered swap dealer and major 
swap participant shall conform with such business conduct 
standards as prescribed in paragraph (3) and as may be pre-
scribed by the Commission by rule or regulation that relate 
to— 

(A) fraud, manipulation, and other abusive practices in-
volving swaps (including swaps that are offered but not en-
tered into); 

(B) diligent supervision of the business of the registered 
swap dealer and major swap participant; 

(C) adherence to all applicable position limits; and 
(D) such other matters as the Commission determines to 

be appropriate. 
(2) RESPONSIBILITIES WITH RESPECT TO SPECIAL ENTITIES.— 

(A) ADVISING SPECIAL ENTITIES.—A swap dealer or major 
swap participant that acts as an advisor to a special entity 
regarding a swap shall comply with the requirements of 
subparagraph (4) with respect to such Special Entity. 

(B) ENTERING OF SWAPS WITH RESPECT TO SPECIAL ENTI-
TIES.—A swap dealer that enters into or offers to enter 
into swap with a Special Entity shall comply with the re-
quirements of subparagraph (5) with respect to such Spe-
cial Entity. 

(C) SPECIAL ENTITY DEFINED.—For purposes of this sub-
section, the term ‘‘special entity’’ means— 

(i) a Federal agency; 
(ii) a State, State agency, city, county, municipality, 

or other political subdivision of a State; 
(iii) any employee benefit plan, as defined in section 

3 of the Employee Retirement Income Security Act of 
1974 (29 U.S.C. 1002); 

(iv) any governmental plan, as defined in section 3 
of the Employee Retirement Income Security Act of 
1974 (29 U.S.C. 1002); or 

(v) any endowment, including an endowment that is 
an organization described in section 501(c)(3) of the 
Internal Revenue Code of 1986. 

(D) UTILITY SPECIAL ENTITY.—For purposes of this Act, 
the term ‘‘utility special entity’’ means a special entity, or 
any instrumentality, department, or corporation of or estab-
lished by a State or political subdivision of a State, that— 

(i) owns or operates an electric or natural gas facility 
or an electric or natural gas operation; 

(ii) supplies natural gas and or electric energy to an-
other utility special entity; 

(iii) has public service obligations under Federal, 
State, or local law or regulation to deliver electric en-
ergy or natural gas service to customers; or 

(iv) is a Federal power marketing agency, as defined 
in section 3 of the Federal Power Act. 

(3) BUSINESS CONDUCT REQUIREMENTS.—Business conduct re-
quirements adopted by the Commission shall— 

(A) establish a duty for a swap dealer or major swap 
participant to verify that any counterparty meets the eligi-
bility standards for an eligible contract participant; 
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(B) require disclosure by the swap dealer or major swap 
participant to any counterparty to the transaction (other 
than a swap dealer, major swap participant, security-based 
swap dealer, or major security-based swap participant) 
of— 

(i) information about the material risks and charac-
teristics of the swap; 

(ii) any material incentives or conflicts of interest 
that the swap dealer or major swap participant may 
have in connection with the swap; and 

(iii)(I) for cleared swaps, upon the request of the 
counterparty, receipt of the daily mark of the trans-
action from the appropriate derivatives clearing orga-
nization; and 

(II) for uncleared swaps, receipt of the daily mark of 
the transaction from the swap dealer or the major 
swap participant; 

(C) establish a duty for a swap dealer or major swap 
participant to communicate in a fair and balanced manner 
based on principles of fair dealing and good faith; and 

(D) establish such other standards and requirements as 
the Commission may determine are appropriate in the 
public interest, for the protection of investors, or otherwise 
in furtherance of the purposes of this Act. 

(4) SPECIAL REQUIREMENTS FOR SWAP DEALERS ACTING AS AD-
VISORS.— 

(A) IN GENERAL.—It shall be unlawful for a swap dealer 
or major swap participant— 

(i) to employ any device, scheme, or artifice to de-
fraud any Special Entity or prospective customer who 
is a Special Entity; 

(ii) to engage in any transaction, practice, or course 
of business that operates as a fraud or deceit on any 
Special Entity or prospective customer who is a Spe-
cial Entity; or 

(iii) to engage in any act, practice, or course of busi-
ness that is fraudulent, deceptive or manipulative. 

(B) DUTY.—Any swap dealer that acts as an advisor to 
a Special Entity shall have a duty to act in the best inter-
ests of the Special Entity. 

(C) REASONABLE EFFORTS.—Any swap dealer that acts as 
an advisor to a Special Entity shall make reasonable ef-
forts to obtain such information as is necessary to make a 
reasonable determination that any swap recommended by 
the swap dealer is in the best interests of the Special Enti-
ty, including information relating to— 

(i) the financial status of the Special Entity; 
(ii) the tax status of the Special Entity; 
(iii) the investment or financing objectives of the 

Special Entity; and 
(iv) any other information that the Commission may 

prescribe by rule or regulation. 
(5) SPECIAL REQUIREMENTS FOR SWAP DEALERS AS COUNTER-

PARTIES TO SPECIAL ENTITIES.— 

VerDate Mar 15 2010 09:40 Jun 14, 2013 Jkt 029006 PO 00000 Frm 00036 Fmt 6659 Sfmt 6601 E:\HR\OC\HR107.XXX HR107em
cd

on
al

d 
on

 D
S

K
67

Q
T

V
N

1P
R

O
D

 w
ith

 H
E

A
R

IN
G



37 

(A) Any swap dealer or major swap participant that of-
fers to enter or enters into a swap with a Special Entity 
shall— 

(i) comply with any duty established by the Commis-
sion for a swap dealer or major swap participant, with 
respect to a counterparty that is an eligible contract 
participant within the meaning of subclause (I) or (II) 
of clause (vii) of section 1a(18) of this Act, that re-
quires the swap dealer or major swap participant to 
have a reasonable basis to believe that the 
counterparty that is a Special Entity has an inde-
pendent representative that— 

(I) has sufficient knowledge to evaluate the 
transaction and risks; 

(II) is not subject to a statutory disqualification; 
(III) is independent of the swap dealer or major 

swap participant; 
(IV) undertakes a duty to act in the best inter-

ests of the counterparty it represents; 
(V) makes appropriate disclosures; 
(VI) will provide written representations to the 

Special Entity regarding fair pricing and the ap-
propriateness of the transaction; and 

(VII) in the case of employee benefit plans sub-
ject to the Employee Retirement Income Security 
act of 1974, is a fiduciary as defined in section 3 
of that Act (29 U.S.C. 1002); and 

(ii) before the initiation of the transaction, disclose 
to the Special Entity in writing the capacity in which 
the swap dealer is acting; and 

(B) the Commission may establish such other standards 
and requirements as the Commission may determine are 
appropriate in the public interest, for the protection of in-
vestors, or otherwise in furtherance of the purposes of this 
Act. 

(6) RULES.—The Commission shall prescribe rules under this 
subsection governing business conduct standards for swap 
dealers and major swap participants. 

(7) APPLICABILITY.—This section shall not apply with respect 
to a transaction that is— 

(A) initiated by a Special Entity on an exchange or swap 
execution facility; and 

(B) one in which the swap dealer or major swap partici-
pant does not know the identity of the counterparty to the 
transaction. 

(i) DOCUMENTATION STANDARDS.— 
(1) IN GENERAL.—Each registered swap dealer and major 

swap participant shall conform with such standards as may be 
prescribed by the Commission by rule or regulation that relate 
to timely and accurate confirmation, processing, netting, docu-
mentation, and valuation of all swaps. 

(2) RULES.—The Commission shall adopt rules governing 
documentation standards for swap dealers and major swap 
participants. 
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(j) DUTIES.—Each registered swap dealer and major swap partici-
pant at all times shall comply with the following requirements: 

(1) MONITORING OF TRADING.—The swap dealer or major 
swap participant shall monitor its trading in swaps to prevent 
violations of applicable position limits. 

(2) RISK MANAGEMENT PROCEDURES.—The swap dealer or 
major swap participant shall establish robust and professional 
risk management systems adequate for managing the day-to- 
day business of the swap dealer or major swap participant. 

(3) DISCLOSURE OF GENERAL INFORMATION.—The swap dealer 
or major swap participant shall disclose to the Commission and 
to the prudential regulator for the swap dealer or major swap 
participant, as applicable, information concerning— 

(A) terms and conditions of its swaps; 
(B) swap trading operations, mechanisms, and practices; 
(C) financial integrity protections relating to swaps; and 
(D) other information relevant to its trading in swaps. 

(4) ABILITY TO OBTAIN INFORMATION.—The swap dealer or 
major swap participant shall— 

(A) establish and enforce internal systems and proce-
dures to obtain any necessary information to perform any 
of the functions described in this section; and 

(B) provide the information to the Commission and to 
the prudential regulator for the swap dealer or major swap 
participant, as applicable, on request. 

(5) CONFLICTS OF INTEREST.—The swap dealer and major 
swap participant shall implement conflict-of-interest systems 
and procedures that— 

(A) establish structural and institutional safeguards to 
ensure that the activities of any person within the firm re-
lating to research or analysis of the price or market for 
any commodity or swap or acting in a role of providing 
clearing activities or making determinations as to accept-
ing clearing customers are separated by appropriate infor-
mational partitions within the firm from the review, pres-
sure, or oversight of persons whose involvement in pricing, 
trading, or clearing activities might potentially bias their 
judgment or supervision and contravene the core principles 
of open access and the business conduct standards de-
scribed in this Act; and 

(B) address such other issues as the Commission deter-
mines to be appropriate. 

(6) ANTITRUST CONSIDERATIONS.—Unless necessary or appro-
priate to achieve the purposes of this Act, a swap dealer or 
major swap participant shall not— 

(A) adopt any process or take any action that results in 
any unreasonable restraint of trade; or 

(B) impose any material anticompetitive burden on trad-
ing or clearing. 

(7) RULES.—The Commission shall prescribe rules under this 
subsection governing duties of swap dealers and major swap 
participants. 

(k) DESIGNATION OF CHIEF COMPLIANCE OFFICER.— 
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(1) IN GENERAL.—Each swap dealer and major swap partici-
pant shall designate an individual to serve as a chief compli-
ance officer. 

(2) DUTIES.—The chief compliance officer shall— 
(A) report directly to the board or to the senior officer of 

the swap dealer or major swap participant; 
(B) review the compliance of the swap dealer or major 

swap participant with respect to the swap dealer and 
major swap participant requirements described in this sec-
tion; 

(C) in consultation with the board of directors, a body 
performing a function similar to the board, or the senior 
officer of the organization, resolve any conflicts of interest 
that may arise; 

(D) be responsible for administering each policy and pro-
cedure that is required to be established pursuant to this 
section; 

(E) ensure compliance with this Act (including regula-
tions) relating to swaps, including each rule prescribed by 
the Commission under this section; 

(F) establish procedures for the remediation of non-
compliance issues identified by the chief compliance officer 
through any— 

(i) compliance office review; 
(ii) look-back; 
(iii) internal or external audit finding; 
(iv) self-reported error; or 
(v) validated complaint; and 

(G) establish and follow appropriate procedures for the 
handling, management response, remediation, retesting, 
and closing of noncompliance issues. 

(3) ANNUAL REPORTS.— 
(A) IN GENERAL.—In accordance with rules prescribed by 

the Commission, the chief compliance officer shall annu-
ally prepare and sign a report that contains a description 
of— 

(i) the compliance of the swap dealer or major swap 
participant with respect to this Act (including regula-
tions); and 

(ii) each policy and procedure of the swap dealer or 
major swap participant of the chief compliance officer 
(including the code of ethics and conflict of interest 
policies). 

(B) REQUIREMENTS.—A compliance report under sub-
paragraph (A) shall— 

(i) accompany each appropriate financial report of 
the swap dealer or major swap participant that is re-
quired to be furnished to the Commission pursuant to 
this section; and 

(ii) include a certification that, under penalty of law, 
the compliance report is accurate and complete. 

(l) SEGREGATION REQUIREMENTS.— 
(1) SEGREGATION OF ASSETS HELD AS COLLATERAL IN 

UNCLEARED SWAP TRANSACTIONS.— 
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(A) NOTIFICATION.—A swap dealer or major swap partici-
pant shall be required to notify the counterparty of the 
swap dealer or major swap participant at the beginning of 
a swap transaction that the counterparty has the right to 
require segregation of the funds or other property supplied 
to margin, guarantee, or secure the obligations of the 
counterparty. 

(B) SEGREGATION AND MAINTENANCE OF FUNDS.—At the 
request of a counterparty to a swap that provides funds or 
other property to a swap dealer or major swap participant 
to margin, guarantee, or secure the obligations of the 
counterparty, the swap dealer or major swap participant 
shall— 

(i) segregate the funds or other property for the ben-
efit of the counterparty; and 

(ii) in accordance with such rules and regulations as 
the Commission may promulgate, maintain the funds 
or other property in a segregated account separate 
from the assets and other interests of the swap dealer 
or major swap participant. 

(2) APPLICABILITY.—The requirements described in para-
graph (1) shall— 

(A) apply only to a swap between a counterparty and a 
swap dealer or major swap participant that is not sub-
mitted for clearing to a derivatives clearing organization; 
and 

(B)(i) not apply to variation margin payments; or 
(ii) not preclude any commercial arrangement regard-

ing— 
(I) the investment of segregated funds or other prop-

erty that may only be invested in such investments as 
the Commission may permit by rule or regulation; and 

(II) the related allocation of gains and losses result-
ing from any investment of the segregated funds or 
other property. 

(3) USE OF INDEPENDENT THIRD-PARTY CUSTODIANS.—The 
segregated account described in paragraph (1) shall be— 

(A) carried by an independent third-party custodian; and 
(B) designated as a segregated account for and on behalf 

of the counterparty. 
(4) REPORTING REQUIREMENT.—If the counterparty does not 

choose to require segregation of the funds or other property 
supplied to margin, guarantee, or secure the obligations of the 
counterparty, the swap dealer or major swap participant shall 
report to the counterparty of the swap dealer or major swap 
participant on a quarterly basis that the back office procedures 
of the swap dealer or major swap participant relating to mar-
gin and collateral requirements are in compliance with the 
agreement of the counterparties. 

* * * * * * * 

Æ 
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