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Clerk, House of Representatives,
Washington, DC.

DEAR Ms. HaAS: Pursuant to clauses 3(a)(2) and 3(b) of rule XI
of the Rules of the House of Representatives, we herewith transmit
the attached Report, “In the Matter of Allegations Related to Rep-
resentative Shelley Berkley.”
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LinDA T. SANCHEZ,
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Mr. BONNER, from the Committee on Ethics,
submitted the following

REPORT

In accordance with House Rule XI, clauses 3(a)(2) and 3(b), the
Committee hereby submits the following Report to the House of
Representatives:

I. INTRODUCTION

On December 20, 2012, the Committee convened for the purpose
of considering the Report of the Investigative Subcommittee (ISC)
in this matter, which the ISC adopted on Thursday, December 13,
2012. This Report memorializes the Committee’s conclusions based
on the ISC Report.

The Committee agrees with the findings and the conclusions of
the Investigative Subcommittee, which were reached following a
thorough five-month investigation. Specifically, the Committee
finds that Representative Berkley violated House rules and other
laws, rules, and standards of conduct by improperly using her offi-
cial position for her beneficial interest by permitting her office to
take official action specifically on behalf of her husband’s medical
practice. The Committee also finds that Representative Berkley did
not, however, violate House rules and other laws, rules, and stand-
ards of conduct by dispensing special favors or privileges to her
husband, Dr. Lawrence Lehrner, or with respect to her husband’s
contact with her office on behalf of third parties. Finally, the Com-
mittee agrees with the ISC that the evidence did not sufficiently
demonstrate a violation of House Rules or other laws, rules, and
standards of conduct related to Representative Berkley’s activities
on behalf of the kidney transplant center at University Medical
Center in Las Vegas, Nevada (UMC).
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Accordingly, the Committee hereby adopts the ISC’s Report,
which we have transmitted as an appendix hereto. The Committee
has concluded that no further action is warranted in this matter
and considers it closed.

II. PROCEDURAL BACKGROUND

In early 2012, following media reports alleging that Representa-
tive Berkley had improperly used her position in a manner that
benefited her husband’s financial interest, the Committee author-
ized an inquiry into the allegations pursuant to Committee Rule
18(a). On February 9, 2012, after that inquiry had already begun,
the Committee received a referral from the Office of Congressional
Ethics (OCE), specifically recommending further review of allega-
tions that Representative Berkley had violated House rules and
standards regarding conflicts of interest by taking official action on
behalf of UMC to prevent the United States Centers for Medicare
and Medicaid Services (CMS) from revoking UMC’s kidney trans-
plant program’s Medicare approval.

Based on the results of the Committee’s 18(a) investigation, it
voted unanimously on June 29, 2012, to empanel an ISC. The ISC
met on 16 occasions and interviewed nine witnesses, including cur-
rent and former staff of Representative Berkley, current and
former officials at executive branch agencies including the Depart-
ment of Veterans Affairs (VA) and CMS, the former CEO of UMC,
and Representative Berkley’s husband. The ISC issued three sub-
poenas for the collection of documents, resulting in the production
of over 108,000 pages of materials. On December 4, 2012, Rep-
resentative Berkley voluntarily appeared before the ISC and an-
swered questions under oath. In advance of her appearance, Rep-
resentative Berkley, through counsel, submitted a letter and addi-
tional documentation relevant to the ISC’s inquiry.

On December 13, 2012, the ISC voted to issue its Report, finding
that Representative Berkley had violated House Rules and other
laws, rules, and standards of conduct with respect to some, but not
all, of the allegations it had investigated. The ISC did not believe
that a sanction requiring the action of the House of Representa-
tives was warranted in this case.

Pursuant to House Rule XI, clause 3(a)(2), which provides that
the Committee may report to the House its findings and conclu-
sions for final disposition of investigative matters only after “notice
and hearing,” the Committee provided Representative Berkley with
a copy of the ISC Report on December 18, 2012, and invited her
to appear at a Committee hearing on December 20, 2012. After in-
formal discussions with Committee staff in which Representative
Berkley shared her perspective, she declined the Committee’s invi-
tation to appear at the hearing.

III. FINDINGS AND CONCLUSIONS

The Committee voted unanimously to release this public Report
finding that Representative Berkley violated House Rules and
other laws, rules and standards of conduct governing conflicts of in-
terest where she permitted her office to take official action specifi-
cally on behalf of her husband’s practice pertaining to monetary
collections by her husband’s practice from government agencies.
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Specifically, in four instances from April 2008 through December
2010, Dr. Lehrner contacted Representative Berkley’s office on be-
half of his practice, Kidney Specialists of Southern Nevada (KSSN),
regarding issues KSSN was having with claims filed with VA,
Medicare, or Medicaid. Dr. Lehrner often referenced specific dollar
amounts in question that he believed those agencies owed to KSSN,
and had not paid either through delays in the billing process or
other problems with the agencies. Representative Berkley and her
staff took actions in response to these issues to assist in KSSN ob-
taining payment. Because such actions caused “compensation to ac-
crue to the beneficial interest” of Representative Berkley, the Com-
mittee finds that they violated House Rule XXIII, clause 3; and be-
cause such actions resulted in a benefit to Representative Berkley
“under circumstances which might be construed by reasonable per-
sons as influencing the performance of [her] governmental duties,”
the Committee finds that they violated Section 5 of the Code of
Ethics for Government Service. The ISC, in Part V.B of its Report,
engaged in a fulsome discussion of these rules and the applicable
precedent, and meticulously applied those standards to the facts in
question.

The ISC also noted a number of facts that, in the opinion of the
Committee, provide context for the disposition of these violations.
First, the Committee noted that there was no evidence that Rep-
resentative Berkley acted with the intent to unduly enrich herself.
Representative Berkley had a legitimate concern, raised at the time
that these issues were ongoing, that failures on the part of govern-
ment insurers to reimburse providers in a timely fashion might re-
sult in the providers opting not to see patients insured by those
programs. During a House Committee on Veterans’ Affairs hearing
in which Representative Berkley raised the issue of delayed pay-
ments to her husband’s practice, Representative Berkley noted,
“talk about people not enlisting and volunteering to serve this Na-
tion. If these doctors don’t get paid . . . [ylou are not going to get
any doctors treating these veterans when they get home, especially
those that are contracting with the VA.”1 In fact, Representative
Berkley herself noted in her testimony, “I got the earmark and the
land for a new VA hospital, first new facility the VA built in 20
years. . . . My concern was my constituents, my veterans, and giv-
ing them the best possible services that we could.”2 Representative
Berkley noted that the opening of this facility, which included a
full-time nephrology department, would result in her husband’s
practice losing patients. In sum, Representative Berkley’s activities
in the healthcare policy realm appear to have been motivated by
factors wholly divorced from her family’s financial wellbeing.

Second, Representative Berkley testified credibly that she pro-
vided her husband with no assistance in seeking future benefits (as
opposed to assisting with claims for services already rendered), and
that the level of assistance was not unusual when compared to the
assistance her office provided to other physicians. Ultimately, she
was mistaken when she applied these facts to the ethics rules and
determined that her course of action was proper, but the Com-

1 Legislative Hearing on H.R. 2818, H.R. 5554, H.R. 5595, H.R. 5622, H.R. 5729, and H.R.
5730, 110th Congress (2008) (statement of Representative Shelley Berkley, from Nevada’s 1st
district).

2ISC Interview of Representative Shelley Berkley.
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mittee takes note of the lack of any corrupt intent and believes
that this mitigates the severity of the violations in question.

The Committee also agrees with the conclusion of the ISC that
there is insufficient evidence to determine that Representative
Berkley violated House Rules or other laws, rules, and standards
of conflict governing conflicts of interest with respect to the UMC
kidney transplant center. In late October 2008, Representative
Berkley received a telephone call from Kathy Silver, then-CEO of
UMC, a county hospital in Representative Berkley’s district. This
sort of call is unremarkable in Member offices, and would have
been unremarkable in this case as well, were it not for a contract
between UMC and KSSN to provide services, some of which were
related to the program in question. Once Ms. Silver made this tele-
phone call to Representative Berkley, the Nevada delegation en-
gaged on the issue for approximately eight days, writing a letter
to former CMS Acting Administrator Kerry Weems and making
telephone calls (including one call between Mr. Weems and Rep-
resentative Berkley). The Committee could not determine the pre-
cise consequences of the kidney transplant center’s continued oper-
ations on KSSN’s existing contract, and concluded that whatever
those consequences, they did not factor into Representative Berk-
ley’s decision making at the time. In another case, with a different
set of facts, the Committee might have reached a different conclu-
sion on this matter, but ultimately it was unable to conclude that
such contact constituted a violation. As stated by the ISC:

While the ISC has concerns about the appearance cre-
ated by the renewal of KSSN’s contract with UMC, and
the fact that KSSN’s bid proposal mentioned the interces-
sion of the congressional delegation as a reason why its
contract should be renewed, the ISC was simply unable to
establish that Representative Berkley, when she partici-
pated in a delegation-wide effort to save a program which
had a connection to her husband she did not fully under-
stand, violated the conflict of interest rules. None of the
above factors was in itself dispositive to the ISC’s conclu-
sion, and the ISC limits its findings to the facts of this
case.3

The ISC recommended that the issuance of its Report should
serve as a reproval of Representative Berkley for the violations de-
scribed herein. The ISC was unable, however, to reach a consensus
as to whether a formal letter of reproval should be issued to Rep-
resentative Berkley. The ISC noted for the record that Representa-
tive Berkley was entirely cooperative with the investigation, and
credits her testimony both in terms of candor, and in terms of her
objective lack of malicious intent in violating the rules. The Com-
mittee, having reviewed the transcript of her testimony, concurs in
that positive assessment of Representative Berkley’s candor and co-
operative nature. The Committee wishes to thank Representative
Berkley for her forthright and proactive participation in this proc-
ess.

The Committee accepts the recommendations of the ISC and
adopts its report. In no small part based upon Representative

3ISC Report at 45.
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Berkley’s cooperative approach to this process and her candor, the
Committee finds that no further action is necessary. Therefore,
upon the submission of this report and the attachments thereto,
the Committee considers this matter closed.

The ISC highlighted its own view, concurring in the view of the
Committee in resolving the recent Waters+ case, that the House
should create much clearer guidance for the community and the
public on conflicts of interest rules. The Committee certainly agrees
with the ISC’s recommendation, and believes the time has come to
engage in comprehensive review of the House’s conflicts standards
so that they are clearer and more easily digested by the House
community.

IV. STATEMENT UNDER RULE XIII, CLAUSE 3(c) OF THE
RULES OF THE HOUSE OF REPRESENTATIVES

The Committee made no special oversight findings in this report.
No budget statement is submitted. No funding is authorized by any
measure in this report.

4See Comm. on Ethics, In the Matter of Allegations Related to Representative Maxine Waters,
H. Rep. 112-690, 112th Cong. 2d Sess. (2012).
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112th CONGRESS, 2nd SESSION
U.S. HOUSE OF REPRESENTATIVES
COMMITTEE ON ETHICS

IN THE MATTER OF ALLEGATIONS RELATING TO
REPRESENTATIVE SHELLEY BERKLEY

DECEMBER 13, 2012

REPORT OF THE INVESTIGATIVE SUBCOMMITTEE
L INTRODUCTION

On June 29, 2012, based on information obtained during the Committee’s initial
investigation of this matter, the Committee empanelled this Investigative Subcommittee (ISC) to
investigate allegations that Representative Shelley Berkley improperly used her official position
for her financial interest, dispensed special favors or privileges to her husband, and allowed her
husband to contact her or members of her staff on behalf of a third party. The ISC has now
completed the tasks with which it was charged; this Report memorializes that effort and makes
recommendations to the Committee regarding further action.

The ISC has concluded that information obtained during its investigation indicates that
Representative Shelley Berkley violated House Rules and other laws, rules and standards of
conduct by improperly using her official position for her beneficial interest by permitting her
office to take official action specifically on behalf of her husband’s practice. The ISC found that
Representative Berkley mistakenly believed the rules governing what assistance her office could
provide to her husband’s practice required only that they treat him in the same manner by which
they treated any other constitutent. This is incorrect. Relevant rules, Committee guidance and
precedent require that Members refrain from acting in a manner which would benefit the
Member’s narrow financial interest, regardless as to whether the action is ordinary or
extraordinary relative to the office’s day-to-day activities. Additionally, the ISC found that
Representative Berkley mistakenly believed that the assistance her office provided to her
husband’s practice in obtaining payments from the federal government was appropriate as long
as it pertained only to payments properly due. This is also incorrect. Relevant rules, Committee
guidance and precedent provide that a Member must refrain from acting in a manner that would
benefit the Member’s narrow financial interest regardless as to the merit of that interest. For
matters pertaining directly to the business interests of a spouse, such matters should be directed
to a Senator’s office or, if such business is located in other districts, to the Representative of such
other district.

Finally, the ISC has concluded that the evidence indicates that Representative Berkley
did not violate House Rules and other laws, rules and standards of conduct by dispensing special
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favors or privileges to her husband, Dr. Lawrence Lehmer, or with respect to her husband’s
contact with her office on behalf of third parties.

The ISC believes this investigation highlights the need for additional guidance from the
full Committee to the House community regarding conflict of interest rules. A Member’s
primary responsibility in holding public office is to serve as a voice for their community and to
represent the interests of their constituency. At times, those interests may coincide with the
Member’s personal interest. Whether a Member must refrain from taking official action on
matters that not only impact the Member’s constituents but also impact the Member personally is
a question that does not lend itself to an all-or-nothing rule. The House has put into place
mechanisms, such as Financial Disclosure Statements, to begin to regulate conflicts of interest.
In some cases, the mere fact of disclosure eliminates a concern about any conflict of interest. In
other cases, however, disclosure does not and cannot eliminate the concern. The only remedy a
Member has under those circumstances is to refrain from taking official action.

The ISC recommends that this Report serve as a reproval of Representative Berkley for
the violations described herein. The ISC was unable, however, to reach a consensus as to
whether a formal letter of reproval should be issued to Representative Berkley. The ISC further
recommends that the full Committee issue specific guidance to the House community to enable it
to more easily identify and avoid conflicts of interest.

IL PROCEDURAL BACKGROUND

On September 5, 2011, The New York Times published an article entitled “A
Congresswoman’s Cause Is Often Her Husband’s Gain,” alleging that Representative Berkley
used her official position to sponsor legislation and contact federal agencies that ultimately
resulted in a benefit to her husband’s financial interests. The article, published along with
supporting documents, also raised questions about Representative Berkley’s work to prevent the
Centers for Medicare and Medicaid Services (CMS) from terminating the University Medical
Center of Southern Nevada’s (UMC) kidney transplant program’s Medicare approval.

In early 2012, the Chairman and Ranking Member of the Committee for the 112"
Congress authorized Committee staff to conduct an inquiry pursuant to Committee Rule 18(a).
On February 9, 2012, during the course of the Committee’s independent investigation into the
allegations, the Committee received a referral from the Office of Congressional Ethics (OCE)
regarding allegations that Representative Berkley violated House rules and standards regarding
conflicts of interest by taking official action on behalf of UMC to prevent CMS from revoking
UMC’s kidney transplant program’s Medicare approval. On February 14, 2012, the Chairman
and Ranking Member notified Representative Berkley of OCE’s referral by letter and offered her
an opportunity to respond to OCE’s allegations in writing.! Representative Berkley, through her
counsel, provided a written response to OCE’s allegations on February 29, 20127 Following
receipt of Representative Berkley’s response, the Chairman and Ranking Member requested

! Letter from Chairman and Ranking Member to Representative Berkley (February 14, 2012).
? Letter from Marc Elias and Ezra Reese to Chairman and Ranking Member (February 29, 2012).

2
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documents and records from Representative Berkley.® On March 23, 2012, pursuant to House
Rule XI, clause 3(a)(8)(A) and Committee Rule 17A(bY1)}A) and 17A(c)(1), the Chairman and
Ranking Member issued a public statement and jointly extended the matter referred by OCE for
an additional 45 days.

After requesting clarification from the Committee on the scope of its request for
documents and records, on April 3, 2012, Representative Berkley, through her counsel,
submitted approximately 1,000 pages of documents in response to the Committee’s request.
During the Committee’s inquiry under Committee Rule 18(a), Committee staff reviewed the
documents submitted by Representative Berkley and scheduled interviews with former and
current members of Representative Berkley’s official staff.

Based on the results of the 18(a) investigation, staff recommended that the Committee
empanel an ISC to further investigate the allegations. On June 29, 2012, the Committee voted
unanimously to empanel an ISC, The ISC met on 16 occasions and interviewed nine witnesses,
including Representative Berkley’s husband, Dr. Lawrence Lehrner. Further the ISC issued
three subpoenas for the collection of documents resulting in the production of over 108,000
pages of materials.

On December 4, 2012, Representative Berkley voluntarily appeared before the ISC and
answered questions under oath. In advance of this appearance, Representative Berkley, through
counsel, submitted a letter and additional documentation relevant to the ISC’s inquiry.*

III.  FACTS

A. Background

Representative Berkley has served Nevada’s 1% district since her election in 1998.
Following the beginning of her first term in office, in March of 1999, Representative Berkley
married Dr. Lawrence Lehrner.

During the 1 1o" Congress, Representative Berkley served on the Committee on Veterans
Affairs and the Committee on Ways and Means, among other committce assignments.
Representative Berkley’s committee assignments necessarily focused her work on issues
pertaining directly to the medical community. During her time on the committees, Congress
considered legislation pertaining to the Medicare Sustainable Growth Rate (SGR),” Medicare
payments for doctors providing care to patients with End Stage Renal Disease (ESRD), and other
major legislation pertaining to healthcare.

Dr. Lehrner is a practicing nephrologist. At the time of his marriage to Representative
Berkley, he served as the president of a joint nephrology practice called Bemstein, Pokroy &

? Letter from Chairman and Ranking Member to Representative Berkley (March 6, 2012).
¢ Letter from Marc Elias, Ezra Reese, and Andrew Werbrock to Investigative Subcommittee (November 30, 2012),

* The Sustainable Growth Rate is a formula utilized by the Centers for Medicaid and Medicare Services to calculate
payment to physicians for services provided to Medicare patients.

3
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Lehrner, Ltd. d/b/a Kidney Specialists of Southern Nevada (KSSN), located in Las Vegas,
Nevada. After a short break in service as president, he resumed the post and holds it today. As
president, Dr. Lehmer supervises the day-to-day operations of KSSN’s practice, maintains an
active patient roster, supervises research projects, and completes daily hospital rounds.

In addition to the patients it serves through the practice, KSSN has also had a contract
with UMC for over 10 years to provide nephrology services, including providing a transplant
nephrologist, to UMC’s kidney transplant program. KSSN has approximately nine office
locations throughout Nevada, including at least one office location in each of the Nevada
congressional districts. KSSN also has a business relationship with DaVita, a national dialysis
provider. KSSN provides management services at several DaVita locations in Nevada on a fee-
per-service basis. KSSN has also partnered with DaVita to open several dialysis centers in
Nevada.

In addition to his work at KSSN, Dr. Lehrner was also involved with the Renal
Physicians Association (RPA), an association dedicated to assisting nephrologists in their
profession. Dr. Lehmer served as the initial Chairman of RPA’s Political Action Committee; he
also served as an uncompensated member of RPA’s Board of Directors.®

Dr. Lehrner communicated with members of Representative Berkley’s Washington, D.C.
office staff at times, primarily through email. His communication with staff touched on matters
as broad as issues pertaining to the entire medical community, or as narrow as issues pertaining
specifically to his business. At times, Dr. Lehmner also contacted Representative Berkley’s office
on behalf of RPA. His communication with the staff also included subjects unrelated to
medicine, such as internet gambling and its impact on the Nevada economy.

Representative Berkley did not establish a policy in her office for the manner by which
her staff should interact with her husband on official matters and when her staff should refer him
to another office or decline to provide him assistance. As described more fully below, in the
absence of such a policy, Dr. Lehmer was free to contact Representative Berkley’s office as he
saw fit.

Representative Berkley’s deputy chief of staff, Marcie Evans, informally served as the
ethics point of contact for the office. Although no formal policy had been established in the
office, if a member of Representative Berkley’s staff had a question about an ethical issue, they
would generally direct the question to Ms. Evans. If Ms. Evans was unable to answer the
question, she would contact the House Ethics Comumittee for the answer. When Ms, Evans
received information from the Committee she would advise Representative Berkley in turn.”

B. Dr. Lehrner’s Interaction with Representative Berkley’s Office

Dr. Lehmer had direct access to Representative Berkley’s staff, and utilized this access at
various times. The staffers interviewed by the ISC described their interaction with Dr. Lehmner

®1SC Interview of Dr. Lawrence Lehrner.

"1SC Interview of Representative Shelley Berkley.
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as periodic, oftentimes peaking during certain periods and diminishing during others. Richard
Urey, Representative Berkley’s chief of staff noted in his interview before the ISC that Dr.
Lehmer usually contacted him at least once a month on various topics, including issues
pertaining to renal care:

[COUNSEL] In your capacity as chief of staff, how often
are you in contact with Dr. Lehrner?
[MR.UREY] I would imagine, looking at the totality of

the time that I have had this job, a few times a month. It’s not a
regular thing. In other words, there’s not - if [ had to make a bet
that I'm going to hear from Dr. Lehmer today, I would bet no. If]
had to bet that I'm going to hear from him once in a 2 week span
of time, I probably would bet yes. But I’'m just trying to illustrate
the frequency of contact with him, and I’'m looking at it broadly
over time.

He is someone who uses email a lot. He periodically, but to a
much lesser extent, will make a phone call to me, or I may call him
occasionally. And, again, it wouldn’t be something I would expect
to see in any given week, but sometime in the course of a month I
might expect to get some type of communication from Dr. Lehmer.
Some months it could be a few times, some months none.

[COUNSEL)] [Djoes Dr. Lehrner volunteer his input on
[renal care or nephrology] issues ...?

[MR.UREY] Yes, he does.

[COUNSEL] If so, when?

[MR.UREY] At his whim, I guess I would call it. He is

well networked through professional organizations, and it’s rather
apparent that he’s on the receiving end of various types of issues,
briefings, or congressional issue briefings that he will forward to
me. And this is broadly in the area of medicine but not confined to
medicine. He comments, either by something he will say in an
email or say to me, about his opinion of a news clip or something
he has heard about.*

Matthew Coffron, a former legislative assistant for Representative Berkley, described the
frequency of his interactions with Dr. Lehrmer:

¥ ISC Interview of Richard Urey.
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[COUNSEL] When you were employed in Representative
Berkley’s office, how often were you in contact with him?

[MR. COFFRON] It wasn’t on a regular basis. There were
some times when he would be in contact quite often, sometimes
just forwarding articles or something. You know, I would say,
on average, maybe monthly.’

The staffers also indicated that there was no office policy that in any way constrained
contact with Dr. Lehmer regarding official matters.”® Mr. Coffron testified that on certain
matters he was encouraged to contact Dr. Lehrner.

[MR. COFFRON]  From my predecessor so from my very first
days doing health care in the office, [Dr. Lehrner] was listed as, if
end stage renal disease issues came up, that is one of the people
you should talk to. I don’t think anything about any specific
timeline about responding to him. But I guess if your boss’s
spouse reaches out to you, you should at least acknowledge receipt
of the email.

Not long after I took over health care, I think the same month 1
started taking health care, Bryan George, my legislative director,
told me to reach out to him when the issue came up. [ believe that
is when that happened. So it was just sort of how the office
worked."

Mr. Urey testified that Representative Berkley asked him to contact Dr. Lehrner
regarding particular issues related to health care.

[COUNSEL] And has there ever come a time where
Representative Berkley has asked you to contact Dr. Lehrner or
has told you that he will be contacting you?

[MR.UREY] Yes.
[COUNSEL] Can you give me an example of one of those
occasions?

[MR.UREY] I don’t have a specific recall by topic or

issue or what the predicate was for it. But, in general, the
Congresswoman may be going about her duties here, leamns of
something that relates in some way to health care and may say,

% 1SC Interview of Matthew Coffron,
19 See ISC Interview of Matthew Coffron; ISC Interview of Richard Urey; and 1SC Interview of Marcie Evans.
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could she may ask me, do [ know about this issue, and [ may say,
no, I’'m not familiar with that one, and she might say, you might
want to call Larry everybody calls him “Larry” here informally in
our office and ask him what he knows about this.”

Marcie Evans, Representative Berkley’s deputy chief of staff, testified that
Representative Berkley had never established any type of policy by which her staff should
interact with her spouse.

[COUNSEL] So you’ve been with her the entire time she
has been a member of Congress?

{MS. EVANS] Yes, I have.

[COUNSEL] In your entire time in that office, have you

ever been aware of a policy that Representative Berkley has put in
place as to how to how her staff should communicate with her
husband regarding any requests for official action?

[MS. EVANS] No.

C. KSSN’s Issues with Payments from Federal Agencies

At times, Dr. Lehrner utilized his access to Representative Berkley’s staff to request
assistance for payment and reimbursement issues his business had with the federal government.
These issues included obtaining payments from the Department of Veterans Affairs (VA) for
services provided to veterans, obtaining timely payments from the regional Medicare
administrator, and obtaining timely Medicare approval for new doctors that was causing delays
in reimbursement for those doctors’ services.

1. Payments from the Department of Veterans Affairs

In March of 2008, a KSSN employee contacted Representative Berkley’s office regarding
an issue KSSN was having receiving payments from the local office of the VA. Dr. Lehrner
stated during his testimony before the ISC that his staff informed him that KSSN had outstanding
claims with the VA that had not been paid and that the staff had exhausted all options to identify
the problem that was preventing the VA from paying the claims. He then instructed his staff to
contact Representative Berkley’s office. Dr. Lehrer explained:

[DR. LEHRNER] My billing staff said they had attempted
through all the channels that they knew how to talk to the VA, to
find out why we weren’t being paid. We had provided the
services, as I said. All the doctors in Las Vegas knew that I was
married to a Congressperson.

2 ISC Interview of Richard Urey.

13 ISC Interview of Marcie Evans.
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And when we’re in the doctor’s lounge talking about
problems physicians have with Medicare, the VA or any Federal
agency my advice was always, “if you've exhausted all the
possibilities you know, contact your Congressperson and ask them
to see if they can help you with a solution to the problem.” So
when my staff came to me and said, “we can’t seem to get through
the VA bureaucracy,” I said, “why don’t you contact my wife’s
office and see if there’s some way that they can break this logjam
and figure out what the issue is?” We had provided the services,
and all we were trying to do was fo receive payment that was due
us.™

KSSN’s complaint centered on claims for services it had provided to individuals who
were veterans that the VA had not paid since August of 2007. On April 1, 2008, a KSSN
employee emailed notes from a meeting she had with a VA employee to Dr. Lehmer, and copied
then-legislative assistant for Representative Berkley, Matthew Coffron. Shortly after the
KSSN’s employee’s email was sent, Dr. Lehrner copied Mr. Urey in his response to the email
and wrote, “Thanks. Could a more complex system be devised if they tried.”” Mr. Urey
forwarded the email to Mr. Coffron and legislative assistant Carrie Fiarman, to which Ms.
Fiarman responded, “I also contacted the VA at the Congresswoman’s request on why this is the
system, ete.”™®

Members of Representative Berkley’s staff interviewed by the ISC provided a description
of how work was divided between the district office and the Washington, DC office. According
to Representative Berkley’s staff, the DC office handled mostly policy matters, while the district
office handled most constituent requests, though the DC office would occasionally work on
constituent matters.

[MR.UREY] Yes. Typically those issues would be
handled by an individual in the Las Vegas office but not
exclusively. ..."”

[COUNSEL] In your work as the senior legislative
assistant and a legislative assistant, do you handle any constituent
requests?

[MS. FIARMAN] Very rarely. Sometimes I will call back the
constituent regarding unemployment or an issue that they are
having with the VA or sometimes a healthcare issue. But for the

' ISC Interview of Dr. Larry Lehrner.
' Exhibit 1.

% Exhibit 1.

718C Interview of Richard Urey,
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most part, constituent services are done in the district office, but
there are exceptions to that.

[COUNSEL] So, for the most part, if it is a VA issue, is
that still going to be handled in the district office?

[MS. FIARMAN]  Yeah, we have had a little bit of
transitioning with our district staffer over the years, so occasionally
1 will handle it. But, for the most part, our district staffer handles
it

[COUNSEL] And as legislative staff, were you involved
at all in handling constituent requests?

[MR. COFFRON]  Occasionally.
[COUNSEL] So what was the process for that?

[MR. COFFRON]  Typically, if it was, you know, I am not
getting my Social Security check or something like that, it would
be handled in the district office. Sometimes a request would come
directly to our office, you know, someone had gotten ahold of my
contact information or something. Or if it was something that
affected a larger number of patients or a group of physicians or
something like that, it might come to my desk.”

Indeed, Representative Berkley confirmed her staff’s description of the work distribution
in her office:®

[COUNSEL] Are constituent requests handled in your
district office?

[REPRESENTATIVE BERKLEY] Yes, mostly.

[COUNSEL] Mostly. So are some of them handled in
your D.C. office as well?

[REPRESENTATIVE BERKLEY] What would usually happen is
people don’t always understand the delineation that your district
office is supposed to handle constituent matters, at least in my
operation. They handle the day-to-day issues. Somebody calls up,
they’ve got an immigration problem, a this problem, a that
problem. Here we tend to do legislation.

' ISC Interview of Carrie Fiarman,
1% 1SC Interview of Matthew Coffron.

2 ISC Interview of Representative Shelley Berkley.
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In contrast to Representative Berkley’s office’s general approach to constituent requests,
Representative Berkley’s policy staff worked directly on KSSN’s payment issue. Representative
Berkley’s staffers attempted to distinguish how KSSN’s repayment issue was handled from other
constituent requests relating to payments from the federal government. Ms. Fiarman indicated
KSSN’s payment issue - what she described as an “institutional” issue - was assigned to her
because it may have been indicative of a broader policy issue that needed to be addressed.”
Generally, constituent issues touching on broader policy issues within her portfolio of work were
assigned to her to review.” However, she acknowledged that KSSN’s issue was the only
“institutional” payment issue she handled that pertained to the VA:

[COUNSEL] You said earlier that you spent some time,
not a lot of time but some time, doing constituent casework. If you
could, divide up the amount of time that you spend as a percentage
between individuals who have casework issues, folks that, you
know, aren’t getting their unemployment, and sort of more
institutional issues like this, where somebody is not getting paid or
it is an institutional constituent.

[MS. FIARMAN] It is hard to kind of quantify. I guess if it
was a constituent issue where they needed to fill out privacy
releases, somebody in the district office would deal with it. But if
it was an institutional thing like this and trying to figure out if it
was a broad issue as opposed to just one provider, then I would
handle it.

[COUNSEL] So I guess what I am asking is, are these sort
of institutional casework requests, for lack of a better word, are
they common? Do they come in a lot?

[MS. FIARMAN]  They come in occasionally. 1 know this is
the only one I have dealt with with VA, but I can’t say what other
people might have dealt with or haven’t dealt with.?

In fact, Ms. Fiarman only recalled one other instance where she worked on a constituent
request concerning payment from a federal agency because of the potential policy implications.
Ms. Fiarman indicated the other instance that she recalled involved an individual she referred to
as “Dr. Saxe” and it pertained to an issue with the Centers for Medicaid and Medicare Services
(CMS).** However, Ms, Fiarman’s later testimony contradicted her statements regarding what
Dr. Saxe’s issue actually pertained to, and whether she, versus a staffer in the district office,
actually provided assistance to Dr. Saxe:

2 ISC Interview of Carrie Fiarman.
2 1SC Interview of Carrie Fiarman.
“ISC Interview of Carrie Fiarman,

% 1SC Interview of Carrie Fiarman,
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[MS. FIARMAN] I think I had referred Dr. Saxe to Jan.
And I don’t know if | ever spoke to Dr. Saxe -- Jan Churchill. 'm
sorry. Jan Churchill is our district office person who handles
payment issues for Palmetto. But I -- maybe I am confusing two
different things, but I do know that — I believe I referred to Dr.
Saxe to Jan.

Ms. Fiarman testified that she approached KSSN’s problem as if it were an “institutional”
problem, and stated that she initially tried to determine whether all clinics providing services to
veterans were experiencing similar problems.* However, Ms. Fiarman acknowledged that at the
time she became aware of KSSN’s issue, and throughout the time that she worked on the issue,
she was not aware of any other clinic that was experiencing the same issue, neither had any other
clinic contacted the office about a similar issue.”’

During her testimony before the ISC, Representative Berkley did not contradict Ms.
Fiarman’s account of the number of providers that contacted the office about the same issue
KSSN was experiencing, In fact, despite Representative Berkley’s description that in 2008, her
office was handling complaints from multiple providers about payments from federal agencies in
general, she was unaware of any provider specifically complaining about payment issues with
the VA in Southern Nevada:

[COUNSEL] -- can you recall as you sit here today
whether or not you personally spoke with any other providers
about this, this specific issue?

[REPRESENTATIVE BERKLEY] I would not have spoken to
any other providers. If they called the office, they would have -- it
would have been in the ordinary course, and I understand there
were other providers that did.

[COUNSEL] How did you come to that understanding if
you didn’t speak with anyone on this specific issue?

[RERPESENTATIVE BERKLEY] Recently in preparation for,
for this meeting.

[{COUNSEL] Okay. But back at the time in that time
frame did you, even if you didn’t speak to them personally, were
you aware of this issue with other providers at this specific time
frame with the VA?

[REPRESENTATIVE BERKLEY] I do not believe 1 was
personally involved, but that doesn’t mean that they didn’t contact

¥ 1SC Interview of Carric Fiarman.
#1SC Interview of Carrie Fiarman.

77 ISC Interview of Carrie Fiarman.
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the office and that the office did, in fact, do what they were
expected to do, what I expected my staff to do.

The ISC found no evidence of any other clinic contacting Ms. Fiarman or anyone else on
Representative Berkley’s staff about non-payment from the VA in the March or April 2008
timeframe.

Despite the lack of evidence that KSSN’s issue was broader reaching, Ms. Fiarman
contacted two individuals at the VA: James Holley, a VA Congressional Affairs staffer, and John
Bright, Director of the VA Southern Nevada Healthcare System. On April 1, 2008, Ms. Fiarman
sent the following email to Mr. Holley regarding the issue:™

From: Fiarrnan, Carrie
Sent: Tugsday, April 1, 2008 233 MM

Tor sy, James <[ R 2 00>

Subject: VA question )

Hey James,

{ i ot sure who {should contact dver 3t VA ndvw that Ray is gone, 361 figured Daould sand this your sway amd maybe you can talp
108 et BUME GITRWETS,

Sinve August 2007, 558 claims were submiited by the Kidney Specalists of Scuthern Nevads to tha VA As of JBLD8, norte of tham
hiave been paid. Thess 558 claims tofal over 3315000 Of those 558, aboagt 805 have besn initadly denied for various ssssons O
Phoothwer appeox, S40.000 workh in claims, $20,000 n claims were approven] and o b paid immedately. Ascording o the VA,
anofrer $20.000 in ciebms sre walling for appesval from the hospal in order to be peid by the VA, The othar approx 380,000 may or
Py nOE B pE i e NIk The d0CiS haVE 10 50 Back S0 see 2 e DATENS heve & pIman insurance

The

inio i being ohd 1o Gill the petent and the VA

Why are the payrrents being heid®

fa this the correst Wiy 1o bIFT Should we really be biling the patient and the YA? How can we resnhve this¥ How can we make sure
T Q0SS RARRON BOIN I IhG Teture™ Hiowe can Wi e SUse that this divie dnd othey oircs are pug n & imely roanner for
servines poovided o veteransg?

Thartks ft et Selp 98 iniys!

Camig

Ms. Fiarman stated she contacted Mr. Holley because she believed he could provide
specific information regarding the VA’s payment policies.® Two days later, on April 3, 2008,
Ms. Fiarman sent Mr. Bright, who was at the time the interim director of the VA in Las Vegas,
the following email:*

¥ ISC Interview of Representative Shelley Berkley,
* Exhibit 2.
¥ 1SC Interview of Carrie Fiarman,
! Exhibit 3.
12
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Franman, Carrig
ght, John &
Serts Thy Apr 03 1010 312:47 2008
Subject: clinics and reimbursernent issues

matl house. govi

Hey there,

How IS your new position treating you®? Busy T am suset 130 have 8 question for vou andt T wiisn X ceally swre
who sise to contach.

1 have heard from some dislysis clinkes that there are refmbursement issues with the WA, Clinics are not getting
refrbursed for & numiser of rassans. They are alse being told that they should bilt both the VA ang the patient
mecause the VA is not alwoys the primary insucance and other reascns, We v alse been told there 15 ne way of
knoving prier to billing the VA if the patient is eligible far coverage. Has this afways been the practice of the VA& ar
i this & new policy? Also, 18 this an isolated incident or is this happening to othar Cinics a5 well?

I know you 3re probably very Busy with your new position, so if this is not something you are aware of coult you
redirect e o somecns that can help me? 3 There i$ 2 strong lkelihood that the boss will e meeting with
Mangfield prebty suon on this issue $0 we ary looking for some insight on this &% soon a5 we can geb it

Thank you for yvour hefp and expardise ag alwaysi}
R

Carviz Frarman

Lagistative Assistant

Ofice of £ rerrian Shefley Berkley
{302} 228 hone)

(202) 225 )

S
tTail, house.gov < mgﬂgg_-’émait. housa.qow >

Ms. Fiarman stated that when she wrote in her email to Mr. Bright, “I have heard from
some dialysis clinics that there are reimbursement issues with the VA,” she was generalizing the

information KSSN had provided her, and had not actually heard from any other clinics.”

On April 8, 2008, Ms. Fiarman forwarded the following email from a congressional
relations officer with the VA to Mr. Urey, Mr. Coffron, Representative Berkley's legislative

director, and Representative Berkley’s press secretary:™

#1SC Interview of Carrie Fiarman.
* Exhibit 4.
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From: Fiarman, Carrie
Sent: Tuesday, April 8, 2008 5:52 M
To: Coffron, Matthew mall house.gove; George, Bryan
imai house gov >, Cherry,
Subject:
Attach: Issug Brief Kidney Specialist of So Hevads update 4-7-08 {21.doc

Just an Fvi. this is 8 great summary of what the fingl outcome of the situation is after VA {naticnal) lsoked inta it

Carrie Fiarman
Lepislative Assistant
Office of Congregswoman Shelley Berkley
{202) 225 { phone)
(202) 235 (fax}
mall.house.gov

we-Origing) Message-----

From: vasquez, Stacy {maitto: [N 200
Sent: Tuesday, Aprii 08, 2008 1'58 PN

Ta: Flarman, Carvie

Ce: Ballenger, David; Holley, James

Subject: Kidney Specialist of So Nevada - VA Payments

Hella Carrie:

David is preparing for a budget bearing s 1 am follow up with you about
your vendor paymernt question. [ have attached a detailed explanation.
Please let me know i you have any questions.

Best,

Stacy 3. Vasques

Congressianal Relations Officer

Ottice of Congressional and Legistative Aftairg

Department of Veterans Affairs
i/ar‘mom Ave NW, Suite-

Washington 20420

{202) 461

Attached to the e-mail was a memorandum entitled “VHA Issue Brief” that described in
detail the VA’s review specifically of KSSN’s payment claims and the factors that contributed to
KSSN’s claims not being processed.*

¥ Exhibit 4.
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VHA ISSUE BRIEF

Issue Title: Outstanding VA payments to Kidney Specialists of Southern Nevada for care
provided to VA patients i Las Vegas.

Date of Report: 4/8/08

Brief Statement of Issue and Status:

The Direcior, VA Southem Hevada Healthcars System (VASNHS) was notfied on Thursday,
327408 that Kidney Specialists of Southem Nevada allagedly had more than 500 sotstanding,
unpaid, invoices for veteran care, Foliowing the initial notfication, Carre Fiarman,

Legistative Assistant, Office of Congresswoman Shelley Barkiey contacted VACO officials with a
similar complaint,

Actions, Proaress, and Resolution Date:

A the direction of the Meadical Centar Director, the Acting Fee Basis Supervisor immediatety
contacted the Kidney Specialist of Southern Mevada to investigste the status of sil outstanding
biils to the VASNHS. He contacted their Business Manager, Betty Shnur, and arranged to
parsonally pick up copies of the cutstanding claims before noon that day. All claims were
reviewsd on Friday, 372808, and Saturday, 32308 On Monday, 33108 the Acting Fee
Supervisor went 1o the Kidney Specialist of Southern Nevada and perscnally spoke with Ms.
Shimur, discussing e information provided below and sxplaining the process for unauthonzed
claims,

The memorandum also indicated that Representative Berkley’s office has inquired specifically
about the status of KSSN’s claims.”

Although the VA had provided, in Ms. Fiarman’s words “a summary of the final outcome
of the situation,” Ms. Fiarman continued to contact Mr. Bright, at Representative Berkley’s
request, about KSSN’s payment issue® On April 10, 2008, Ms. Fiarman sent the following
email to Mr. Bright asking additional questions about the VA’s system to process payment
claims:”’

% Exhibit 4,
% Exhibit 4.
37 Exhibit 5.
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From: Brigh, John & mva Gav >

sent; Thursday, Aprll 10, 2008 12:01 ¥M

Tor Farman, Camrle B Smadl house. govs
Subject: Re) mose follaw- )

T'en told she asked 8 guestion at @ hearing about payments o mental heaith providers, Was this question anecdotast
to this issue of related to o speciic issue. TN got you $ome answers,

~~~~~ Original essage <o
Fromm; Flanman, Carrie
Tar Beight, John 8
Sent: Thu Ape 10 10:45:58 2008
Zubject: more follow-up

1t seemns the Congresswoman still has some mare quastions

1} Have you heard specfic complaints from any other dinics oy Faciities that nen-payment is an issue?

2} How can we prevent wide-spresd fraud of peopie dlaiming they bave VA insurance if there s no identifier!
msurance card? It seems that the burden of proof ralies on the chinits and they are left with ne recourse when the
patient turns out to be & non-veteran. What can the clinics do to be sure the patient is & veteran? She is looking st
weanting to meet with Mansfisld on thiz issue s6 I am trving to clear & up for her.

You Rmost got away without foliow up on this ongt Haha, HoPE yOUT WD & Going widlt

Lo

When Ms. Fiarman was asked about the conversation with Representative Berkley that she
referenced in her email to Mr. Bright, Ms. Fiarman stated she could not recall the conversation.*®

On April 15, 2008, the Subcommittee on Health of the Committee on Veterans’ Affairs
(HCVA) held a hearing on several bills introduced during the 110" Congress. During the
hearing, Representative Berkley made the following comment:

And let me mention something else that we are working on. And
let me give an effort to give full disclosure. My husband is a
nephrologist. And they have a very, very busy practice. It is a
kidney doctor. They have a very, very busy practice in Las Vegas.
They also contract with the VA. They have not been paid in over a
year. And talk about people not enlisting and volunteering to serve
this Nation. If these doctors don’t get paid, I mean I am not talking
in a timely manner. [ am talking about not getting paid. You are
not going to get any doctors treating these veterans when they get
home, especially those that are contracting with the VA,

So we have a ton of problems in the VA right now. And we are
going to have to work through those. And, again, give the VA the
necessary resources in order to provide the services.®

¥ 1SC Interview of Carrie Fiarman.
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Immediately following Representative Berkley’s comments, Ms. Fiarman sent an email to
Richard Urey, Representative Berkley’s chief of staff, and Bryan George, Representative
Berkley’s legislative director, informing them, “She just mentioned the situation and her husband
by name saying they haven't been paid over a year.™ During her interview before the ISC, Ms.
Fiarman said she informed her supervisors of Representative Berkley's comments because she
thought it was important.” She was also concerned that Representative Berkley’s comments
would bring more attention to the issue, and she believed the VA was working to correct the
situation.” Ms. Fiarman did not want the fact that the issue involved Representative Berkley’s
husband’s practice to bring extra attention to it.*

Later that same day, Mr. Bright responded to an email from Ms. Fiarman regarding
“Kidney Specialist of So Nevada ~ VA Payments” and noted, “Ms. Berkley brought this up at
the HCVA meeting this morning with Dr. Cross. There will be a flurry of activity now. . . ™
Ms. Fiarman forwarded Mr. Bright’s email to Mr. Urey and wrote the following:*

From: Firarman, Carrie

Sent: Tuesday, Apol 15, 2008 427 PM

Ta: Urew, Richard = ‘imail house gov
Subject: FW: Kidney Specialist of So Nevada - VA Payments
Problym...

Everyone will tow be guise aware of the Tact that ber Dushand 5 the one who aceds 1o get pad

Also ehie Juas now brought sidiculous of o Lo wiar peeds w0 be hamtled Tocatly Gy, { porsoradiy foolhat
Jebu Bright 4s dotag svenvthiog b can o Surb dis befors 1 pots oot of hand

Not suee what 10 @0,
Carrie Figrman

Legislative Assista
Ciffee of Conpresywoman Shotley Berbiey

vt s, grov

Initially, Ms. Fiarman stated she was concerned about Representative Berkley’s comment during
the hearing because she believed it would reflect poorly on the efforts she had made to resolve

¥ Legislative Hearing on H.R. 2818, H.R. 5554, H.R. 5595, H.R. 5622, H.R. 5729, and H.R. 5730, 110 Congress
(2008) (statement of Representative Shelley Berkley, from Nevada's 1* district).

“ Exhibit 6.
41 1SC Interview of Carrie Fiarman,
“ISC Interview of Carrie Fiarman.
* ISC Interview of Carrie Fiarman,
* Exhibit 7.
# Exhibit 7.
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the issue and reflect poorly on Mr. Bright and his office’s work toward resolving the issue.*
However, after additional questioning, Ms. Fiarman stated the following:

[MS. FIARMAN]  But I think that the fact ves, the fact that it
had her husband in it I think would bring extra attention from the
VA, saying you know, the Congresswoman is upset. Why is this
going on in the district? Why haven’t these people been paid?

I thought that it would kind of make the situation balloon out of
hand when it was already being handled and I was taking care of it.

[COUNSEL] I think we’re still having trouble
understanding, so I don’t think it’s as clear to us as you’re trying to
make it. What we want to understand is if the Congresswoman
were to mention any other constituent, so John Smith, if she were
to mention them by name at a hearing, why wouldn’t that get the
exact same reaction from the VA, the reaction you just described to
us, which is, Oh, my goodness, the Congresswoman is very upset.
There’s a specific person that isn’t getting paid and it now has her
personal attention. Why does it matter that it was her husband as
opposed to any other person by name?

[MS.FIARMAN] 1 think my perception is that the VA would
put extra pressure, knowing it was her husband. I felt that is how
the VA would react, personally. Yeah, they get involved when the
Member mentions anybody. But I think the fact that she
mentioned her husband, I think VA would have looked more at it
and said, Okay, it’s the Congresswoman’s husband. Why isn’t he
getting paid?

And it was already being handled. So I took it as okay, we don’t
need the VA getting involved extra. This is already taken care of.
I’ve taken care of it. John Bright is taking care of it. I was kind of
annoyed because it was already being handled. And I thought that
invoking the name of her husband would bring extra effort from
the VA. That’s just how I felt the VA would respond.”’

Ms. Fiarman testified that she had purposefully avoided using Dr. Lehrner’s name when she
contacted the VA about KSSN’s payment issue.® She believed it was appropriate to assist
KSSN by contacting the VA about the payment issues because the practice included other

# ISC Interview of Carrie Fiarman.
*7ISC Interview of Carrie Fiarman.

*#1SC Interview of Carrie Fiarman.
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doctors. However, Ms. Fiarman was concerned the issue would be treated differently by the VA
if she highlighted the fact that KSSN was Representative Berkley’s husband’s business.*

In his testimony before the ISC, Mr. Bright explained his reaction to Representative
Berkley’s comment and what he meant when he wrote to Ms. Fiarman, “there will be a flurry of
activity now” as follows: ¥

[MR. BRIGHT] Well, T meant the wrath from Washington,
D.C,, is coming our way with instructions to fix it. You know, in
our system, stuff runs downhill pretty fast. And the fact that this
was brought up, whether it was specific to Kidney Specialists or
not, it was brought up that the VA in Las Vegas is not paying its
bills, and 1 was going to get a flurry of activity from Washington,
D.C., which I did.”

Mr. Urey testified during his interview before the ISC that Representative Berkley’s comment
during the hearing did not raise a concern. Mr. Urey stated:

[COUNSEL] Did you observe -- in your opinion, would it
have been a problem even from an appearance perspective for the
public to know that the office was spending time and resources
attempting to resolve a payment issue for her husband’s company?

[MR. UREY] The Congresswoman called attention to this
in a very open hearing. Typically media is present at those. She
stated this, for what reason I don’t know, but it was in the context
of a very broad discussion of VA things. And it struck me in
having looked at that record, that she was illustrating the kinds of
problems the VA has that ultimately are going to wind up in less
care for veterans. She clearly, by stating it there, had no desire to
keep this a secret, didn’t bother her, and by stating it, she’s made,
you know, a very public disclosure. So, to me, it’s fine. I mean,
she’s made this a public matter, so it’s not something that
particularly bothers me.”

Representative Berkley testified that the purpose of her comment at the HCVA hearing
was to illustrate some of the issues within the VA and highlight the need for sufficient funding.
Specifically, Representative Berkley explained:

[REPRESENTATIVE BERKLEY] [ remember that hearing. It
was in the context of a budget meeting, and 1 was using my

“ ISC Interview of Carrie Fiarman,
* Exhibit 7.

*11SC Interview of John Bright.
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husband as an example of why we have to give the VA more
money so they could actually do the job that we had hired them to
do, and if you read the entire transcript, you will see that 1 was
using Larry as an example. I was not suggesting that he should get
paid, I was not suggesting that he was the victim of anything, I was
not suggesting anything regarding Larry other than using him as a
prime example of the fact that the VA did not have enough staff,
we needed to provide them with more staff and give them more
money so they could actually do their job, and if they’re not doing
their job, they’re not serving my veterans, and if they’re not
serving my veterans, it’s my job as their representative in Congress
to bring this to the attention of my colleagues and other personnel,
staff personnel.

Mr. Bright testified that as a result of Representative Berkley’s comments, the VA sent
resources to his branch to help identify and remedy any issues that contributed to claims not
being processed or denied.” Following an internal review of its procedures, Mr. Bright’s office
implemented a new procedure for processing claims.

Over the course of the following months, Mr. Bright provided periodic updates to
Representative Berkley’s office regarding the status of KSSN’s VA claims, through June 2008:%

¥ ISC Interview of Representative Shelley Berkley.
**ISC Interview of John Bright,
* Exhibit 8.

20



30

From: Fiarman, Carrie

Sent: Tuesday, June 3, 2008 1:04 PM

To: Coffron, Matthew I ) 11611 house. gov>
Subject: FW: Kidney Specialist of So. Nevada

Attach: Issue Brief Kidney Specialist of So Nevada (4).doc

fyi

Carrie Flarmarn
Legisiative Assistant
Oifice of Congresswoman Shelley Berkley

From: Bright, John B [malliG—G————_
Sent: Tuesday, June 03, 2008 1:01 PM

To: Fiarman, Carrie

Subject: FW: Kidney Specialist of So. Nevada

va.gov]

Here is another update. Not a ot of progress but we are continuing to work with them. P'm leaving on vacation to Mexico
Thursday night and will be gone until June 23. This is the first 2-week vacation of my career.

We continue to play with the OIG on the colonoscopy issua. Of course, they havent found anything but continue fo
interview staff and are a nuisance. This is there second week and hopefully their last.

Hope all is well with you, Thanks
JOHN B. BRIGHT

Director
VA Southern Nevada Healthcare System

702-636 1

According to these updates, by early April, 2008, the VA had approved over $20,000
worth of KSSN’s claims and processed them for payment:*

Status of claims on 4/4/08;

On 3/29/08 196 claims were approved and processed for payment in the amount of $20,004,29.
Payment processing normally takes between 30-45 days, however, VASNHS will request
expadited payments.

In late April, the VA approved an additional $12,000 worth of unpaid claims:”

56 Exhibit 8.
*7 Exhibit 8.
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Status as of 4/24/08

Kidney Specialist of Southern Nevada submitted 261 claims for review for potential payment
from the VASNHS. The value of these claims was $50,662.81.

Of the 261 claims, 80 have been reviewed, found to be valid, and processed for payment in the
amount of $12,210.81. Payments will be received during the month of May, 2008, VASNHS
currently has 30 claims in the review process for a total of $4,530,

By June, the VA had reviewed the final group of bills regarding unauthorized inpatient
medical care:®

Status as of 6/3/08

Unauthorized inpatient medical care must be supported with copies of the hospitalization
records. There were 135 bills which were tied to seven inpatient stays for a total of $27,280.

We received records for one patient and payment for 16 claims in the amount of $1,300 will be
received during the month of June 2008, Three (3) claims were denied as they are associated
with a motor vehicle accident and the veteran is pursuing a tort claim. There are 116 claims for
which we have not received a copy of the records. We had previously contacted the vendor to
provide the needed information and will now contact the veterans.

Based on this documentation, KSSN received payment for at least approximately $32,000
in claims with the VA after Representative Berkley’s staff contacted the agency. Additionally,
the documentation makes clear that the VA sought to update Representative Berkley’s office on
the status of processing claims for KSSN separate from any efforts for a broad systemic fix to the
VA’s claim processing procedure.

2. Medicare Payments Processed by Palmetto

Later that same year, in August of 2008, Dr. Lehrner contacted Representative Berkley’s
office regarding issues his practice was experiencing with Palmetto GBA Medicare (Palmetto), a
Medicaid administrator for CMS. A disruption in claim payments had occurred during the
transition from Noridian, the former Medicaid administrator, to Palmetto. On August 5, 2008,
Dr. Lehrner sent the following email to Mr. Urey, Representative Berkley, and KSSN’s billing
specialist:™

> Exhibit 8.
% Exhibit 9.
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From: Lawrence Lehmer [mailtod] FSOS.CoMm}
Sent: Tuesday, August 05, 2008 1353

To: Urgy, Richard

i Lehmer, Mrs,; Lori M. LeBlanc

Subject: Palmetto Medicare

Richard-

The transition from Noridian {o Palmetto gs the Medicare claims processor for the state of Nevads is not going
well Palmslto will ot provide miformatio] tHow ransmission of claims. For detalls of e protlem please oall
myy administrator- Lori LeBlane- 775 28 and than any fire you can light under Paimetto would be greatly
appreciated. )

Thanks

Lamny

The following day, on August 6, 2008, Dr. Lehrner forwarded an email to Mr. Coffron
which included details regarding the issues Nevada providers were experiencing. In his email,
Dr. Lehmer notified Mr. Coffron that Representative Berkley was going to discuss the issue with
him.®

From: Larry Lehrner '5*@11&“&6.0@?‘

Sent: Wednesday, August &, 2008 940 AM

To: Coffron. Mathew <G e house govy
Subject: FW: Palmeito Medicare

Matt-

Ehetlley ssked me o send this to you. She will discuss it with you today.
in advance thenks for your belp.

Lary

Although his email indicated he discussed the issue with Representative Berkley, Dr. Lehiner did
not recall a conversation with Representative Berkley about this issue.

[COUNSEL] Now, if you go back to the first page, about
halfway down you forwarded this email chain to Matt Coffron and
you say, Matt, Shelley asked me to send this to you. She will
discuss it with you today. In advance thanks for your help. Larry.
Do you recall a conversation with Representative Berkley about
the switch from Noridian to Palmetto?

[DR. LEHRNER]  No, Idon’t.

[COUNSEL] Do you recall discussing with her the idea of
assigning staff to this issue?

% Exhibit 9.
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[DR. LEHRNER] No, I do not.

[COUNSEL] And do you recall her - do you recall her directing
or asking you to forward an email to Matt Coffron?

[DR. LEHRNER] No, I do not.

[COUNSEL] The last line is in advance thanks for your
help. Do you recall what sort of help you were looking for from
the congressional office on this issue?

[DR. LEHRNER] We were hoping that Medicare could fix the
problems and all physicians could get their payments.”

The following day, Dr. Lehrner sent an email to Mr. Coffron thanking him for his “quick
response to our problems with Palmetto. A senior VP called us and promised to fix all the issues
by today.”® Mr. Coffron testified that he recalled making a phone call to Palmetto, but he did
not recall the details of his conversation with Palmetto representatives, recall whether he
specifically mentioned KSSN during the call, or recall whether he presented the issue as one
impacting multiple providers in Nevada.”

Mr. Coffron also stated that at the time, he knew that other providers were experiencing
similar issues with Palmetto. However, he did not recall being contacted by any other providers
or recall receiving any information about any particular providers from the district office that had
complained about the same problem.* He recalled that sometime after his call to Palmetto on
behalf of Dr. Lehrner, he worked with Representative Pete Stark’s office on issues related to
Palmetto’s claim processing procedures.  Specifically, he attended a meeting held by
Representative Stark’s staff with Palmetto officials to discuss some of the issues that were
impacting providers.”® Mr. Coffron testified that over time, Palmetto began to improve its
services and eliminate some of the issues providers had lodged complaints regarding.®

Approximately three months later, on November 7, 2008, Dr. Lehrner again emailed
Representative Berkley and her chief of staff about the problems his practice experienced when
submitting, or following up on, Medicare payments claims with Palmetto:”

® ISC Interview of Dr, Lawrence Lehrner.
% Exhibit 10.

& ISC Interview of Matthew Coffron.

% ISC Interview of Matthew Coffron.

% ISC Interview of Matthew Coffron.

% ISC Interview of Matthew Coffron.

¢ Exhibit 11.
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From: Urey, Richard <§ 1ail house gove
Seat: Siaturday. November 8, 2008 2:06 PM

Tor ksossn.com’

Subject: Re: Medivare Isspes

T Gy, Wil eview,

Seat from my BlackBomy Wirskess Hangheld

s Origginiad MESsage woes
From: Lawrese Lehrr il .
‘T Letwner, Mis.: Urey, Rickised
et Fei Nov 07 101012 2008
Rubjert FW Modicas: lssues

o, com

Shethey arel Richard-

A suranary of e problerns we are Juving with Padmetio (e Modicare MAC
for N3 Amy help i proasdy approcinted . iy o< v Catiost opan &
Microsnft Word fle | bave smsevied w copy of the Jetter in the body of

fhas c-mail,

Thaks

o favarie constileent

Lamy

Dr. Lehrner’s email forwarded a summary of the problems with Palmetto that his billing
specialist had prepared. The summary included information regarding specific issues including
not receiving answers to questions about claims that had been denied, poor customer service, and
conflicting information about the status of claims.®

A few days later, on November 11, 2008, Dr. Lehmer forwarded an email to Mr. Urey
with a copy to Representative Berkley regarding the number of claim processing problems
Nevada providers were experiencing with Palmetto.”” In his email, Dr. Lehrner noted “Not just
my practice. Shelley can further cement her reputation as the doctor’s friend by getting CMS to
move on this issue.”™ During their interviews before the ISC, both Mr. Urey and Dr. Lehmer
could not recall much detail about the emails or the issues with Palmetto. Mr. Urey stated he did
not recall discussing the issue with staff or with Representative Berkley.” He also did not recall
whether Representative Berkley’s office took any legislative action or other official action

5 Exhibit 11.
 Exhibit 12,
™ Exhibit 12.
"M ISC Interview of Richard Urey.
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regarding the issue.” Dr. Lehrner could not recall whether the issue was eventually resolved
although he presumed that it had been.™

Representative Berkley shared her view of the Palmetto issue and the assistance her
office provided to Dr. Lehmer’s practice:

[REPRESENTATIVE BERKLEY] To let you know how intense
the situation this was in the Las Vegas area, not only, and you also
see that the executive director of the AMA was also contacting us.
He is an old friend of mine, and he was both running into me at
various occasions, and telling me, we have got to get this fixed.
We have got to get this fixed. My doctors aren’t getting paid. This
was when Medicare changed vendors, and they went to Palmetto.

The pay -- the doctors were just not getting paid. . . . they were
sole practitioners like Dr. Hoffman that were besides himself. I
mean, he was 1 am going to have to close my doors. I can’t --
Medicare owes me this much money. I can’t pay my rent. I can’t
pay my nurses. I can’t keep my doors open unless I get paid. And I
think Dr. Hoffinan was the first one that called me because he has
my cell phone.

Dr. Steinberg has a much bigger practice. He inherited, or he has
his father’s practice. They are radiologists . . . Dr. Steinberg turned
around, the usual greeting at the Jewish New Year is either Happy
New Year, Good Yontiff. He says to me, he walks over, 'm
looking at him, he is looking at me, he says, you're killing me. I
mean, this - even in synagogue on High Holiday services, I got the
doctors yelling, ranting, and raving about the fact that they are not
getting paid so.

So this is something I didn’t escape ever. And so Larry was such a
small part of this, but yes, he also had problems with Palmetto
getting paid. So did Dr. Steinberg; so did Dr. Hoffman; so did Dr.
Licata; so did Dr. Sa[xe]. I mean, you name it, they were having
problems. And the head of the AMA was also having -- he’s not
AMA, the Nevada State Medical Society. They were all contacting
my office.”™

™ ISC Interview of Richard Urey.
™ ISC Interview of Dr. Lawrence Lehrner.

™ ISC Interview of Representative Shelley Berkley.
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3. Medicare Approval of New Physicians

In December of 2010, Dr. Lehmer emailed Representative Berkley and Mr. Urey about
an issue with Medicare. Dr. Lehrer had just been notified that Medicare had extended its
review period for approving new doctors from 60 days to 90 days.”

From: Larry Lebrner [l sosn com>
To: Urey, Richard; Lebrner, Mrs,

Sent: Mon Dec 08 19:36:48 2010

Subject: FW: Medicare Provider Hotline #'s

Fur the past & months or so tedicars {(at feast our provider- Pelmetta) was taking less than 60 days to spprove our new
dactors, We are now told that it will be 90 days before they can approve our new doctors. Qur fatest new doctor does
interventional procedures and we calculate that we are owed over 100,000 iMedicare Allowable] for his services. We
cannot bilt until we get his Medicare number and then it will take at least another 14 days to be paid. Did Congress
mandate a time lmit on how long the Medicare Carriers can take to approve doctors for their Medicare number?

Thanks

Larry

According to Dr. Lehmer’s e-mail, this presented a problem for his practice because the
practice was not receiving payment for work performed by a doctor that had not yet obtained a
Medicare billing number. This resuited in the practice being owed approximately $100,000. Dr.
Lehrner explained his reasoning for contacting Representative Berkley’s office:

[COUNSEL] So Palmetto, which is the Nevada Medicare
provider, had historically been taking 60 days to get doctors that
code?

[DR.LEHRNER]  Yes.

[COUNSEL] And then for a variety of reasons that began

to, the backlog became 90 days?
[DR.LEHRNER]  Yes.

[COUNSEL] And you list as a for example your new
doctor that does interventional procedures was owed $100,000 for
his services and you couldn’t bill until he got his code?

[DR. LEHRNER] Correct.

[COUNSEL] And you asked was there something in the
law that would address this?

[DR. LEHRNER] I was just asking in this case information on
what the Federal law was so if actually it was a Federal law, 1
don’t know if I ever got an answer, that Palmetto had violated their
requirement then I knew we had a basis to call and complain to

5 Exhibit 13,
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their administrator, or if they had a statutory 90 days then we had
to continue to wait. And instead of me trying to dig through all the
rules and regulations 1 thought staff might be able to get me the
answer quicker.”

Dr. Lehrner’s response to the ISC’s guestions about his purpose for contacting the office
demonstrated his view of Representative Berkley’s office’s resources as they related to his
practice.

Representative Berkley shared her view of the issue:

[REPRESENTATIVE BERKLEY] [KSSN] recruited a doctor,
and in order to actually bill Medicare, the doctor has to have a
number because you need a number to be able to bill to, a
Medicare number. Ordinarily, it took 60 days from what 1 learned.
It had been 90 days if I'm not mistaken, and they still didn’t have a
number for the doctor. So they were providing the services. The
doctor, new doctor was working and providing the services, but
they weren’t getting paid for the services. And after trying on
many occasions to get the number, and so he can start actually
billing for the services he was providing, he obviously contacted --
my husband obviously contacted my office.

[COUNSEL] And did you have a discussion directly with
Dr. Lehrner about this issue?

[REPRESENTATIVE BERKLEY] He told me that there was an
issue with that.

[COUNSEL] And then in your discussion with him, did
you say that you would do anything regarding this issue?

[REPRESENTATIVE BERKLEY] What I usually tell him is get
ahold of the office. See if there is anything they can do. 1 didn’t
directly, 1 don’t believe, get involved in this. But I would tell him,
you know, contact Richard, you know, call Carrie, see what, if
anything, they can do.”

Mr. Urey responded to Dr. Lehmer’s email by stating that staff would find out and
emailed Dr. Lehrner’s question to Ms. Fiarman.™ The next day, in response to an email from
Ms. Fiarman, Dr. Lehrner responded by asking whether Ms. Fiarman had gotten an answer to his
question. Two days later, Dr. Lehrner emailed Ms. Fiarman again to ask if she had gotten a
response to his question.”

* ISC Interview of Dr. Lawrence Lehrner.

7 1SC Interview of Representative Shelley Berkley.
7 Exhibit 13.

7 Exhibit 14.
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D. University Medical Center of Southern Nevada

In March of 2008, the Centers for Medicare and Medicaid Services (CMS) conducted an
on-site survey of the kidney transplant program at University Medical Center of Southem
Nevada (UMC).® As a result of the on-site survey, CMS determined that UMC was not in
compliance with several conditions of participation.” Chief among these conditions was UMC’s
failure to meet certain requirements related to patient outcomes — specifically, there had been
more patient deaths in UMC’s program than CMS permitted for certified kidney transplant
programs.®* On May 28, 2008, the CMS Regional Office sent a letter notifying UMC of the
survey results and identified the deficiencies. CMS set a prospective termination date of July 14,
2008, for all conditions that UMC did not meet, except the outcome requirements.” October 13,
2008, was the prospective termination date set if the July data from the Scientific Registry of
Transplant Recipients (SRTR) report showed the program was not in compliance.**

In an August 5, 2008 phone call with UMC officials, Thomas Hamilton, Director of
Survey and Certification for CMS, explained that UMC had still not met all the requirements for
Medicare participation and explained three options UMC had in light of the continued failure to
meet participations requirements: (1) UMC could voluntarily withdraw from Medicare
participation; (2) UMC could request approval based on mitigating factors; or (3) UMC could
choose to not take any action and allow CMS to proceed terminating UMC’s transplant
program.* On September 11, 2008, UMC submitted a “Request for Approval Based on
Mitigating Factors” outlining a number of reasons it believed CMS should consider continuing
its Medicare participation.®® Following a review by a panel designated to review requests for
approval based on mitigating factors, CMS notified UMC that its request had been denied and
that de-certification would continue on the previously scheduled timetable, with decertification
scheduled for December 3, 2008.8 Mr. Hamilton testified that during this time period, CMS had
not been contacted by congressional officials about its decision to terminate UMC.*

On October 23, 2008, CMS notified UMC by letter that Medicare approval for the
transplant center would be revoked effective December 3, 2008.% Seven days after the October
23, 2008 letter, CMS sent another letter to UMC, this time extending the effective termination

9 1SC Interview of Thomas Hamilton.
& ISC Interview of Thomas Hamilton.
82 1SC Interview of Thomas Hamilton.
& Exhibit 15.
* Exhibit 15.
¥ Exhibit 16.
5 Exhibit 17
¥ Exhibit 18.
* ISC Interview of Thomas Hamilton.

¥ Exhibit 19.
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date to January 8, 2009, subject to certain conditions being met, including that UMC and CMS
would enter into a mutual, binding agreement regarding the kidney transplant program.”

On or about October 22, 2008, Kathy Silver, then-CEO of UMC called Dr. Lehmer about
CMS’ decision to terminate the transplant center’s Medicare participation and asked him whether
Representative Berkley could help with the situation.”” Dr. Lehmer provided Representative
Berkley’s telephone number to Ms. Silver.” In her interview before the ISC, Ms. Silver stated
that she called Representative Berkley and briefly described the issue that UMC faced.”
According to Ms. Silver, Representative Berkley offered her assistance and directed Ms. Silver
to contact one of her staffers.”

Later that day, Matthew Coffron spoke with UMC’s counsel regarding the matter.”” Mr.
Coffron testified that UMC’s counsel explained the issue UMC was facing and pointed out that
UMC’s kidney transplant program was the only one in the state.” The next day, in response to a
follow-up email from UMC’s attorney, Mr. Coffron provided an update on Representative
Berkley’s plan of action.”

% Exhibit 20.

' ISC Interview of Kathy Silver.

2 ISC Interview of Kathy Silver.

% 1SC Interview of Kathy Silver.

% ISC Interview of Kathy Silver; Exhibit 21.
% Exhibit 22.

% ISC Interview of Matthew Coffron.
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-~—-Original Message-v--
From; Coffron, Matthew [mailig;
Sent: Thursday, October 23, 20081
To: Luband, Charles A,

Subject: RE: UMC Conference Call

mailhouse.gov]

Hello Charlie,

1 spoke with the Congresswoman this morning. She confirmed that she is
happy to send a letter (which I am corrently drafting) and would be open

to doing something as 2 delegation in the fumre. She also mentioned
having spoken with Senator Reid on this issue,

Talso tried to call Ed Japitana at CMS to get some clarification on
their position, but learned that he is cut this week.

Please keep me posted on the response you get from ather offices if you
can.

Thanks,
-Matt

Matthew Coffron

Legislative Assistant

Office of Congresswoman Shelley Berkley
405 Cangon House Office Building
202-225-

Mr. Coffron testified that, prior to hearing from any other member of the Nevada
delegation, Representative Berkley had decided to write a letter to CMS regarding its decision.”
He stated that because UMC was in Representative Berkley’s district, “she would have done it
either way.”” Shortly after his email to UMC’s counsel, at approximately 1:54 pm, Mr. Coffron
received an email from Alanna Porter, a staffer for former Representative Jon Porter, about
joining together to send a letter to CMS.'® Just over two hours later, at 4:04 pm, Mr. Coffron
sent Ms. Porter an email and included the draft letter in the body of the email.'” Mr. Coffron
confirmed that he drafted the letter and sent it to each Member’s office for review and final
approval.” He stated that at the time this issue came up, he did not contact Dr. Lehrner for his
input.'” He could not recall whether or not he was aware at the time that Dr. Lehrner’s practice
contracted with UMC to provide dialysis services, but he did not consider it relevant in making
the decision to assist UMC.""

% ISC Interview of Matthew Coffron.
9 1SC Interview of Matthew Coffron.
" Exhibit 23.

" Exhibit 24.

1% [SC Interview of Matthew Coffron.
1% 1SC Interview of Matthew Coffron.

1% 1SC Interview of Matthew Coffron.
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On October 24, 2008, the three Members of the Nevada House delegation — then-
Representative Dean Heller, then-Representative Jon Porter, and Representative Berkley ~ sent a
joint letter to Kerry Weems, the Acting Administrator of CMS, regarding CMS” decision to
terminate Medicare approval of UMC’s kidney transplant program.'” The letter expressed the
Members® “strong disagreement” with CMS’ decision and requested that CMS reconsider its
decision.'”

Press articles covering the matter noted that Representative Porter held two discussions
with CMS officials about UMC’s kidney transplant program.'” According to the articles,
Representative Berkley was also scheduled to talk to CMS officials about UMC’s program.'®
On October 30, 2008, Representative Berkley spoke to Mr. Weems about the issue and,
according to a member of her staff, was “OK’d to say they are close to deal.”® Mr. Weems, in
his testimony before the ISC, recalled receiving a phone call from Representative Berkley about
the issue. He described the call - what he considered a pro forma step - as relatively short, and
stated he provided a “comforting” answer to her.""’ Mr. Weems also stated at some point during
this timeframe he became aware of Dr. Lehrer’s practice’s contract with UMC, but could not
recall whether Representative Berkley actually disclosed this fact to him."! Mr. Weems also
recalled speaking with Representative Porter - who he described as leading the delegation on this
issue — regarding CMS’ decision.'?

Representative Berkley testified she first became aware of CMS’s decision to terminate
Medicare approval of UMC’s kidney transplant program when Ms. Silver contacted her.' After
her conversation with Ms. Silver, Representative Berkley contacted her staff about the issue, and
her office drafted the letter that was eventually sent to CMS."* Representative Berkley believed
that, because UMC was located within her congressional district, it was her duty to her
constituents to help.'”

[REPRESENTATIVE BERKLEY] I can tell you at the time there
was not a hesitation. I did it. I thought it was the right thing to do. I
was going to save that program. I -- under my watch, I wasn’t
going to let the only kidney transplant program in the entire State
of Nevada with 200 people waiting for a kidney transplant close, if

1% Exhibit 25.

19 Exhibit 25.

197 Exhibit 26.

%% Exhibit 26.

% Exhibit 27.

" ISC Interview of Kerry Weems.

HTISC Interview of Kerry Weems.

H21SC Interview of Kerry Weems.

318C Interview of Representative Shelley Berkley.
14 1SC Interview of Representative Shelley Berkley.
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1 could do anything in my power to stop it. We did everything
above board. We took care of the problem. It is functioning and it
is successful.""®

Representative Berkley explained that when she was contacted by UMC about CMS” decision,
she knew that KSSN provided dialysis services at UMC pursuant to a contract, but was not
aware of the details of the contract.'”” Specifically, she did not know that KSSN provided
transplant services, such as preoperative and postoperative care, under its contract.

[COUNSEL] Ms. Berkley, 1 just want to follow up,
because you told us you didn’t really know the specifics of what
your husband was doing. He is a busy doctor, obviously, you are a
very busy Congresswoman. At the time -~ and I understand you
have learned more since all of this has come up -- back at the time
that this was going on, what did you know about the contract that
KSSN had with UMC?

[REPRESENTATIVE BERKLEY] I knew that Larry’s group
had a contract where they would provide dialysis service. And the
reason I knew that was not -- it was, again, an interesting side line,
side of this, but it came through illegal immigration issues. And the

M8 1SC Interview of Representative Shelley Berkley.

1"When Representative Berkley initially described KSSN’s contract in her testimony, she revealed her
understanding of some of the details of the contract. Specifically she testified:

[REPRESENTATIVE BERKLEY] Larry’s contract, Larry’s group’s contract
was to provide kidney care for the county hospital. . . . If the program was
wildly successful and doubled and tripled and quadrupled, their contract would
remain the same. If the kidney transplant program closed, their contract remains
the same. Larry does the dialysis. He makes money from dialysis, not from
kidney transplant. They were part of the consulting group. They didn’t do the
transplant, but you need to have a nephrologist in order to have a transplant
program.

[REPRESENTATIVE BERKLEY] I do know that his contract was, even though
they tangentially did work for the kidney transplant program, they - his
compensation under the contract didn’t change one bit. If it closed it was of no
consequence to them other than they wouldn’t be able to provide good kidney
care for their patients. And some of their dialysis patients are eligible for kidney
transplants. As I said, if the ~ if it doubled in size, his contract doesn’t change

ISC Interview of Representative Shelley Berkley. However, when specifically asked at what time she became aware
of the details of KSSN’s contract with UMC, Representative Berkley made clear that she only learned of these
details after Ms. Silver contacted her for assistance on behalf of UMC’s kidney transplant program.
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fact that a number of undocumented people show up at the county
hospital to be dialysized, and with their contract, they were
expected to dialysize these patients with no questions asked. So I
knew he had the dialysis unit. I knew he oversaw the dialysis unit
at the county hospital because 1 was dealing with this in a
completely different issue on illegal immigration.

[COUNSEL] Did you know at the time, because you
mentioned just a moment ago that this contract also required KSSN
to provide preoperative and postoperative --

[REPRESENTATIVE BERKLEY] [learned that after.

[COUNSEL] We understand that. I just want to focus on
sort of what you knew about the contract at the time?

[REPRESENTATIVE BERKLEY] Very little.

[COUNSEL] Okay, and so what you just told us about the
contract not going up in terms of compensation or not adjusting, is
that all stuff that you learned afterwards; is that right?

[REPRESENTATIVE BERKLEY] Yes. Yes.'?

Representative Berkley testified that, in taking action to intervene on behalf of UMC’s kidney
transplant program, she was only motivated by the needs of her constituents.

[REPRESENTATIVE BERKLEY] But I also said at the time,
and would say it again today, that [ couldn’t have lived with
myself if I did [take a pass on the UMC program]. I had a
responsibility to my constituents, and that was the responsibility I
wanted to fulfill. [ didn’t check whether Larry had a benefit, and it
wouldn’t have occurred to me that he had. I learned in subsequent
discussions exactly what the extent of the contract was, what he
did under the contract, what his group did under the confract and
what services they provided. But at no time did I have any other
concern but for the welfare of the people I represent.

[ISC MEMBER] And you were never motivated by what
would be financially beneficial or not beneficial to you or your
husband?

[REPRESENTATIVE BERKLEY] The answer is yes
Decidedly, absolutely without fear of contradiction, yes.'”

8 1SC Interview of Representative Shelley Berkley.

Y% ISC Interview of Representative Berkley.
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Throughout her interview, Representative Berkley reiterated her pride in the assistance that she,
and the other members of the Nevada delegation, provided to UMC. '?

[REPRESENTATIVE BERKLEY] There are hundreds of people
alive today because that program exists. I'm very, very proud of
that. And frankly, if there hadn’t been an ethics complaint, 1
suspect that would have been one of the things that I would have
spoke about with the greatest pride, that I saved the kidney
transplant program.'?!

I understood immediately the importance of keeping that
program open, and as I said in the opening statement, . . . nothing
makes me happier then when somebody comes over to me now,
and thanks me for saving their loved one’s life[.].'*

In 2010, KSSN submitted a bid proposal to UMC for a renewed contract to provide
nephrology services. KSSN’s proposal stated, “When UNOS threatened to decertify the UMC
transplant program, Dr. Lehmer contacted the Nevada Congressional delegation, including
Senator Harry Reid. The Nevada Congressional delegation was instrumental in the CMS
decision to allow the program to continue.”? KSSN was the only practice to submit a proposal
and UMC renewed KSSN’s contract to provide nephrology services.

IV.  HOUSE RULES, REGULATIONS, LAWS OR
OTHER STANDARDS OF CONDUCT

The following are laws or rules that are implicated in this matter.

2% 1SC Interview of Representative Shelley Berkley.
21 1SC Interview of Representative Shelley Berkley.
2 1SC Interview of Representative Shelley Berkley.

12} Exhibit 28. In his testimony, Dr. Lehrner explained that KSSN’s proposal referred to his efforts to contact the
Nevada delegation on behalf of UMC only to enhance its proposal. Dr. Lehrner stated:

[DR. LEHRNER] We've established that 1 did contact people. I don’t
remember specific conversations, so I would say the sentence is correct. I think
in writing an RFP, we give ourselves a little pat on the back by using the word
“instrumental” because again, I never spoke to the CMS administration to see
what actually caused them to change their mind.

[COUNSEL] So as you sit here today, you don’t know whether or not
Nevada Congressional delegation was instrumental in the CMS decision?

[DR. LEHRNER] No, we puffed it up.

[COUNSEL]} And I think you’ve implied this with that answer, about why
didn’t you include it for both?

[DR. LEHRNER] I think any time you’re responding to a request for a proposal
you want to put yourself in the best light, so we took credit for a good outcome.

ISC Interview of Dr. Lawrence Lehrner.
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First, House Rule XXIII, clause 1 states that “{a] Member, Delegate, resident
Commissioner, officer or employee of the House shall behave at all times in a manner that shall
reflect creditably on the House,” and clause 2 states that “[a] Member, Delegate, Resident
commissioner, officer, or employee of the House shall adhere to the spirif and the letter of the
Rules of the House....” (emphasis added).

Second, House Rule XXIII, clause 3 states that “a Member, Delegate, Resident
Commissioner, officer or employee of the House may not receive compensation and may not
permit compensation to accrue to the beneficial interest of such individual from any source, the
receipt of which would occur by virtue of influence improperly exerted from the position of such
individual in Congress.”

Third, Section 5 of the Code of Ethics for Government Service states that “Any person in
Government service should . . . never accept for himself or his family, favors or benefits under
circumstances which might be construed by reasonable persons as influencing the performance
of his governmental duties.” Section 5 of the Code of Ethics for Government Service also
prohibits a government official from “discriminat[ing] unfairly by the dispensing of special
favors or privileges to anyone, whether for remuneration or not[.]”

V. ANALYSIS

The information obtained by the ISC through witness testimony, as well as documentary
evidence, indicates that Representative Berkley violated House Rules, regulations, laws or other
standards of conduct when she permitted her office to take official action specifically on behalf
of her husband’s practice. However, the 1SC did not find that Representative Berkley violated
any such rules or laws when she intervened on behalf of UMC in an effort to prevent CMS from
terminating Medicare approval of UMC’s kidney transplant program, or when she permitted her
husband to contact her office on behalf of other business entities, fellow members of a
professional association, or other third parties seeking official action.

A. House Rule XXII1, clauses 1 and 2

The ISC begins from two basic principles. First, Members must at all times act in a
manner that reflects creditably upon the House. This standard was created to provide the
Committee “the ability to deal with any given act or accumulation of acts which, in the judgment
of the [Clommittee, are severe enough to reflect discredit on the Congress.”™ Clause 1
“encompass[es] violations of law and abuses of one’s official position.”” It is a
“purposefully...subjective” standard.'*

Second, the ISC notes the proposition that the Code of Conduct and other standards of
conduct governing the ethical behavior of the House community are not criminal statutes to be
construed strictly, but rather — under clause 2 of House Rule XXIII — must be read to prohibit

2114 Cong. Rec. 8778 (Statement of Representative Price).
' House Ethics Manual (2008) (Fthics Manual) at 16,
1114 Cong. Rec. 8778 (Statement of Representative Price).
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violations not only of the letter of the rules, but of the spirit of the rules. Ethical rules governing
the conduct of Members were created to assure the public of “the importance of the precedents of
decorum and consideration that have evolved in the House over the years.”'” The standard
“provide[s] the House with the means to deal with infractions that rise to trouble it without
burdening it with defining specific charges that would be difficult to state with precision.” The
practical effect of Clause 2 is to allow the Committee to construe ethical rules broadly, and
prohibit Members, officers and employees of the House from doing indirectly what they would
be barred from doing directly. The Ethics Manual states that “a narrow technical reading of a
House Rule should not overcome its ‘spirit’ and the intent of the House in adopting that and
other rules of conduct.”'®

The ISC has incorporated both of these basic principles throughout its analysis of the
more specific rules and guidelines to follow. We viewed all relevant facts from the perspective
of whether they would bring discredit to the House. We also construed the laws, rules, and
standards of conduct broadly, examining whether there were violations of either the spirit or the
letter of the rule.

B. Conflicts of Interest

Based on the ISC’s investigation, the ISC found that Representative Berkley violated the
letter or spirit of House Rule XXIII, clause 3 and Section 5 of the Code of Ethics for
Government Service, when she intervened on behalf of KSSN to assist it in obtaining payments
for claims from the federal government. The ISC concluded that Representative Berkley should
have avoided acting on matters that pertained to monetary collections by her husband’s business
and also should have refrained from allowing her staff to have a unique and significant level of
interaction with him on such matters. However, the ISC did not find sufficient evidence that
Representative Berkley’s conduct with respect to the UMC kidney transplant program violated
these same rules. Recent media reports have given the American people the false impression that
the House of Representatives does not have ethical standards governing conflicts of interest for
Members.” This is not true. There are conflicts of interest standards in the House of
Representatives, and although they are slightly more complicated than comparable standards in
other professions such as the executive branch™ or state bars,' in the end, they articulate a
common-sense standard that is widely understood in this community. Representative Berkley
herself provided an example of her understanding of the standard in her testimony:

127 House Comm. on Standards of Official Conduct, Report under the Authority of H. Res. 418, H. Rep. 1176, 90"
Cong. 2d Sess. 17 {1968).

128 114 Cong. Rec. 8778 (Apr. 3, 1968) (statement of Representative Price).

2 Ethics Manual at 17 (citing House Select Comum. on Ethics, Advisory Opinion No. 4, H. Rep, 95-1837, 95" Cong.
2d Sess. app. 61 (1979)).

19 See, e.g., 60 Minutes. Insiders (CBS television broadcast Nov. 13, 2011) (“Corporate executives, members of the
executive branch and all federal judges are subject to strict conflict of interest rules. But not the people who write
the laws.”).

O 18 US.C.§ 208; 5 CFR. §§ 2640.101-304.
182 Cf. American Bar Association, Model Rules of Prof'l Conduct R. 1.7-1.11 (2012).
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[REPRESENTATIVE BERKLEY] 1 understood that -- and
again, I’m being very vague because this is -- it has been a while.
That if it had -- that you could not do anything that would have a
direct -- look, if [Dr. Lehmer] had a dialysis unit at the end of the
street, and 1 got an earmark to pave the road to the end of the
street, I would say that is a pretty substantial violation, and would
be held accountable for that, and wouldn’t even consider doing
that.'

A number of rules govern official action on matters of personal financial interest; while
there are rules governing the specific legislative duties of Members on voting™* and earmarks,”™
two general rules govern all official activity and are relevant to this case. We address them in
turn guided by the Committee’s interpretation of these rules provided in the Ethics Manual as
they pertain to a Member’s actions on behalf of a spouses’s business interest:

[House Rule XXIII, clause 3 and Section 5 of the Code of Ethics
for Government Service are] triggered by a spouse’s employment
{when] a Member or staff person exerts influence or performs
official acts in order to obtain compensation for, or as a result of
compensation paid to, his or her spouse.’*

1. House Rule XXIII, clause 3

House Rule XXIII, clause 3 states that “a Member, Delegate, Resident Commissioner,
officer or employee of the House may not receive compensation and may not permit
compensation to accrue to the beneficial interest of such individual from any source, the receipt
of which would occur by virtue of influence improperly exerted from the position of such
individual in Congress.” A respondent violates the letter of clause 3 where she (1) receives or
accrues compensation; and (2) that compensation resulted from the “improper” exercise of
respondent’s influence.

With respect to the first element, historically, the Committee has defined “compensation”
to include the service of a Member’s own “narrow, financial interests as distinct from those of
their constituents.™*” In prior cases, the Committee has found that a narrow financial interest
exists where a Member acts to remove restrictions on federal land that an entity in which the

133 1SC Interview of Representative Shelley Berkley at 82.

3% House Rule III (Members “shall vote on each question put, unless having a direct personal or pecuniary interest
in the event of such question”) (emphasis added).

' House Rule XXIII, clause 17(a).
13 Ethics Manual at 245.

37 Ethics Manual at 314.

38



48

Member has an interest secks to develop that same land,” and where a Member’s staff acts to
protect a bank from failure in which his Member has an ownership stake.'®

With respect to the second element, the Committee has determined that it is improper to
“provid{e] official assistance to entities in which the Member has a significant financial
interest.”*® The Committee’s guidance on this point has advised members to engage in “added
circumspection” any time they are deciding whether to take official action “on a matter that may
affect his or her personal financial interests.”™ Plainly, official action under this definition may
be improper even where it is not independently wrongful (i.e., the standard does not require
evidence that the respondent’s exercise of influence would violate some other law or standard of
conduct), or it is not taken with a corrupt intent; the impropriety of official action in this context
would be based solely on whether the action would inure to their narrow personal financial
benefit.

The nature of Members as proxies for their constituents in the federal government makes
it impossible to require recusal on every issue in which a Member has a financial interest. The
House community and the Committee, therefore, view conflicts of interest differently based on
the nature of the personal financial interest relative to the scope of the action. If a Member secks
to act on a matter where he might benefit as a member of a large class, the Committee has taken
the position that such action does not require recusal. The quintessential example is “Members
who happen to be farmers may nonetheless represent their constituents in communicating views
on farm policy to the Department of Agriculture.”™ By contrast, where a Member’s actions
would serve her own narrow financial interests the Member should refrain from acting."® As
noted by the Bipartisan Task Force on Ethics, “[t]he problem is identifying those instances in
which an official allows his personal economic interests to impair his independence of judgment
in the conduct of his public duties.”™*

In previous matters, in an effort to shed light on the question raised by the Bipartisan
Task Force, the Committee has provided specific guidance on a Member taking official action on
matters that relate to the Member’s financial interest. In The Matter of Robert L.F. Sikes, the
Committee found that Representative Sikes should not have sponsored legislation to remove
certain restrictions on government-owned land in Florida when he was part of a group seeking to
develop that same land after the restrictions were lifted.'*

' House Comm. on Standards of Official Conduct, In the Matter of a Complaint Against Representative Robert
L.F. Sikes, H. Rep. 94-1364, o4 Cong., 2d Sess. 15 (1976) (hereinafter Sikes).

13 Comm. on Ethics, In the Matter of Representative Maxine Waters, H.Rep. 112-690, 1 12" Cong. 2d Sess. 11
(2012) (hereinafter Waters).

0 waters at 15.

¥ Ethics Manual at 237.

2 See Ethics Manual at 314,
g

1* House Bipartisan Task Force on Ethics, Report on H.R. 3360, 101% Cong. 1% Sess. 22 (Comm, Print, Comm. On
Rules 1989), reprinted in 135 Cong. Rec. H9253, H9259 (daily ed. Nov. 21, 1989).

5 Sikes at 4.
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The Committee, in The Matter of Representative Maxine Waters, reiterated the
commonly understood guidance that Members “cannot take official actions that would assist a
single entity in which the Member has a significant interest, particularly when that interest would
clearly be affected by the assistance sought.”'*® In that case, while the Committee believed that
the Member had properly recused herself from issues related directly to a single bank in which
she had a financial interest, and had provided clear instruction to her staff to refrain from
working on those issues, her Chief of Staff nevertheless persisted in official activity on that
bank’s behalf. Based on his actions, the Committee issued the Chief of Staff a letter of reproval.

In The Matter of Representative Sam Graves, the Committee dismissed a referral from
the OCE alleging that Representative Graves had violated the rules regarding conflicts of interest
by inviting a friend to testify before the Committee on Small Business, on behalf of the Missouri
Soybean Association. Representative Graves’ friend had an investment in two renewable fuel
cooperatives in which Representative Graves” wife had also invested. Representative Graves did
not appear on behalf of either of those cooperatives, and the Small Business Committee had not
convened with the intent to take any action with respect to either of those cooperatives. The
Committee noted that Representative Graves® wife held a “minimal” interest in those
cooperatives and that, because Representative Graves® friend had testified regarding renewable
fuels generally, “Representative Graves’ putative interest was not an interest unique to him but
was instead an interest that he held as part of a large class of investors [in renewable fuel
companies represented by the Missouri Soybean Association].”

In Waters, the Committee, in addressing misinterpretations of the Graves report
discussed the clear guidance the Committee has issued on several occasions that “Members and
their staff were prohibited from providing official assistance to entities in which the Member has
a significant financial interest.”” The Waters report went on to say, “Graves should not be read
to permit Members free rein to act on behalf of a single entity in which they have a publicly
disclosed financial interest, merely because there are numerous shareholders.”'*®

When applying the above body of precedent and guidance to the facts of this case, the
ISC found some instances of action by Representative Berkley and her office troublingly
intertwined with her financial interest, and other instances that were more benign. The ISC
found greater concern, in general, when Representative Berkley assisted KXSSN in obtaining
payment from federal health insurers such as the VA and Medicare. By contrast, when
Representative Berkley assisted UMC in retaining certification for its kidney transplant program,
the ISC found insufficient evidence that Representative Berkley acted in a manner that would
benefit her own financial interest.

First, in March 2008, Dr. Lehmer contacted Representative Berkley’s staff to inquire
regarding approximately $110,000 in claims KSSN had made to VA that were in arrears for over
a year. Representative Berkley apparently also addressed this matter with her staff directly.
Representative Berkley’s staff contacted the VA's Office of Legislative Affairs and the regional

1 Waters at 11.
Y7 Warers at 15.

8 Waters at 14.
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administrator of the VA in Las Vegas on numerous occasions to attempt to resolve the issue.
Representative Berkley herself referenced the issue during a HCVA hearing, and while this
certainly constituted a disclosure of her interest, it also had the practical effect of pressuring the
VA to respond. Representative Berkley’s staff continued periodic contact with the VA regarding
KSSN’s claims until they had been resolved — with the final result including payment of
significant amounts outstanding.

Second, in August 2008, Dr. Lehrner contacted Representative Berkley’s staff regarding
issues his practice was experiencing during a transition between Medicare/Medicaid
administrators in Nevada. Dr. Lehrner referenced a delay in payments, and Representative
Berkley’s staff promised to “make some calls around to see what’s up.”"’ The day after staff
had made those telephone calls, Dr. Lehmer informed Representative Berkley’s staff that the
administrator’s vice president had called and promised to fix the issues KSSN was having.

Third, in November 2008, Dr. Lehmer contacted Representative Berkley and her staff
regarding renewed problems with the Medicare/Medicaid administrator in Nevada, and
specifically referenced issues with processing up to $443,000 in claims.

Fourth, in December 2010, Dr. Lehrner contacted Representative Berkley and her staff
regarding the approval of doctors in his practice for Medicare billing, which was costing his
practice approximately $100,000 in unpaid services at the time. Staff received repeated inquiries
over a series of days from Dr. Lehrner about this issue.

Taken together, these contacts demonstrate that Representative Berkley (1) obtained
compensation (in the form of increased and more timely revenue to her husband’s business); and
(2) the compensation resulted at least in part from official action taken on behalf of her narrowly
tailored financial interests. Accordingly, these contacts violated House Rule XXI11, clause 3, as
summarized in this Section of the Report.

Representative Berkley argued the actions she took on behalf of KSSN were not
prohibited because (1) she publicly disclosed her husband’s interest in KSSN; (2) the issues she
addressed for KSSN were issues it faced as a part of a large class of similarly situated medical
providers, who would have received the same intercession from her office if requested; (3) her
action on behalf of KSSN was simply to inquire as to the nature of the problem and urge a quick
resolution, as opposed to arguing that KSSN should indeed be paid for the entire amount it was
allegedly owed; and (4) KSSN contacted her office about payments already due and owing based
on work it had already performed, as opposed to some new benefit it was seeking prospectively.
The ISC did not find Representative Berkley’s arguments persuasive.

First, in this case, Representative Berkley did disclose her husband’s financial interest in
KSSN. However, such disclosure would not automatically alleviate a conflict of interest. As
noted below, Representative Berkley’s actions accrued to her benefit based on the financial
interest of a single entity, not a large class. This is distinguishable from Graves, for example,
where the action contemplated affected an entire industry. Certainly, the ISC discovered

¥ Exhibit 9.
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instances of Representative Berkley’s office taking positions on healthcare issues generally, and
even nephrology issues in particular, and found that those actions were perfectly appropriate as
compared to the ones with a direct and singular nexus to her husband’s practice. Thus, the ISC
finds that Representative Berkley was simply prohibited from taking action on behalf of KSSN
because of her husband’s financial interest in KSSN.

Precedent on conflicts of interest do contemplate that disclosure, especially in instances
where a Member’s interests are in line with the Member’s constituents, is the “preferred method
of regulating possible conflicts of interest.””® However, such disclosure must be full and
complete and, even if complete, does not always alleviate a conflict or permit a Member to act.
As noted in Waters, “it has never been suggested that disclosure is the only method for
addressing conflicts, and that the House has no rules prohibiting acting in conflict.”*" Whether a
Member’s personal financial interest affects her constituents or not, the principles regarding
recusal are the same, and they were not followed in this case.

Second, Representative Berkley (as well as members of her staff and Dr. Lehrner) argued
that many of these intercessions were based on systemic problems at the agencies and were not
specific to KSSN. Representative Berkley provided documentation showing that her office had
dealt with payment delays for other doctors, and testified that these sorts of issues were a
constant refrain when providers in the community would approach her from time to time. Some
of the staff inquiries did focus on the potential that there might be a problem for other
providers.”” Nevertheless, Dr. Lehmer made quite clear in the above-mentioned entreaties to
Representative Berkley’s staff that he was having an issue receiving payment, whether or not
there was a systemic issue. He referenced specific dollar amounts outstanding. Often, Dr.
Lehrner relied on his accounting staff (not his attorney or the trade association at which he used
to serve as President) to prepare facts for transmission to Representative Berkley’s staff.
Additionally, Representative Berkley’s staff often monitored the situation until Dr. Lehrner
received at least partial payment from the agencies, suggesting that their goal was more narrowly
focused than a systemic fix.

Moreover, Representative Berkley is incorrect that assistance to KSSN in particular was
permissible under the rules if it was assistance that the office would have and on occasion even
did provide to other constituents on the same or similar issues. The “large class” exception to the
conflict of interest rules permits Members to take actions that gffect a large class of individuals
or entities all at once, not to act on behalf of their narrow financial interest alone just because
that interest is facing a systemic problem.”™ If this were not the case, the Member could see
financial trouble for their entities on the horizon based on systemic issues that were sensitive to
their intervention, and act on their own interest before addressing the systemic concern (or,
perhaps, leaving it unaddressed once their interests were addressed). This is the very root of the
concern the Committee has previously expressed about a Member’s personal financial interest

' Ethics Manual at 251,
B Waters at 14.

152 See Exhibit 2 (“how can we make sure that this clinic and other clinics are paid in a timely manner for services
provided to veterans?”); Exhibit 3(“I have heard from some dialysis clinics...”).

155 0f Graves at 14.
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influencing the performance of their duties. And even if other constituents would be treated
similarly, the Member’s choice is between handling the matter on a macrocosmic level (such that
all class members receive the same benefit as a result of the same action), or to address each
constituent individually but recuse themselves from their own matter and direct that their spouse
contact the offices of their Senators or, if appropriate, the offices of another Member.

For example, if Representative Berkley’s standard were cotrect, then Members whose
spouses owned companies that contracted with the Department of Defense could intercede with
the Pentagon on behalf of those contracts, and use a general complaint regarding contract
selection processes as cover for improper influence. In essence most, if not all such contacts
could be labeled as “addressing systemic concerns” thus gutting the core principal of conflicts,
that a Member may not use their official position to benefit their personal interest. On the other
hand, all of Representative Berkley’s and her staff’s comments and communications regarding
the systemic problems would be entirely appropriate on their own. It is only the portions that
exert influence to address the processing, approval or payment of claims specifically to KSSN
that are in violation of conflict rules.

Third, Representative Berkley argued that she was simply inquiring as to the status of the
payments in arrears. It certainly appears from the evidence that Representative Berkley and her
staff never made a demand that the VA or Medicare or any other regulator pay every cent of
every bill that KSSN claimed was due and owing. The ISC did not find evidence of any such
specific request for payment from Representative Berkley’s office and certainly such a request
would have been profoundly more troubling than the conduct at issue here. Nevertheless, the
evidence also shows that the staff did inquire about specific dollar amounts and asked about why
the payments had not been made. Representative Berkley herself testified that the office’s
interest went beyond simply determining the status of the matter to urging the VA to “get the
process moving, move this along, make your decisions, but contact him and figure out what
you’re going to do.”™™ This sort of activity goes beyond the sort of “status check” that has been
found by the Committee in other matters to be an appropriate deployment of official influence.'”
Furthermore, the general advice on status checks is not made as an exception to the prohibition
on using one’s official position for one’s own benefit.

Fourth, Representative Berkley, in her submission and testimony, argued that the
payments to KSSN were not “compensation” since they represented payment for services already
rendered. This is an inappropriately narrow reading of the term “compensation.” The ISC sees
no relevant basis upon which to distinguish the benefit an entity receives when the government
pays it money to which it is entitled under the law, and the benefit an entity might receive based
on some future government action. To take Representative Berkley’s own example, KSSN can
increase its revenue by collecting payment on late bills from the government, and it can increase
its revenue by obtaining new patients based on the existence of new road construction, and there

14 ISC Interview of Representative Shelley Berkley; Representative Berkley also testified that it was her
understanding that KSSN was unable to reach anyone at the VA who could answer their questions, see ISC
Interview of Representative Berkley, but according to the initial email sent by KSSN’s business manager and
forwarded by Dr. Lehrner, KSSN officials had spoken with VA officials to get the relevant information in the first
place. See Exhibit 1.

155 See Staff Report In the Matter of Representative William H. Boner, 100™ Cong., 1¥ Sess. 28 (1987).
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is no rational manner in which to distinguish the two revenue increases. Moreover, even if this
distinction did hold weight, it is irrelevant to evaluating the actions of Representative Berkley
and her staff at the time they were taken. When KSSN approached Representative Berkley’s
staff about its claims issues with the VA, for example, it was making an as-yet unproven
assertion that it was entitled to the money, but that assertion required a determination on the
merits from the VA before the money could actually be paid. In the end, KSSN received
payment of a significant portion of the $110,000 in VA unpaid claims in question after
Representative Berkley’s staff contacted the VA. In fact, the narrow financial benefit at stake in
this case (cash payments) is far less speculative or contingent than the benefits in Sikes.
Representative Berkley’s spouse’s business had money in the coffers it did not have prior to the
intervention. It does not matter that she believed the money was due and owing. To be clear,
relevant rules, Committee guidance and precedent provide that a Member must refrain from
acting in a manner that would benefit the Member’s narrow financial interest regardless as to the
merit of that interest.

In contrast to the issues of KSSN’s payment from federal agencies, the ISC did not find
sufficient evidence to conclude that Representative Berkley’s actions with respect to the UMC
kidney transplant center violated any House Rule, law, regulation, or other standard of conduct.
In late October, 2008, Representative Berkley received a telephone call from Kathy Silver, CEO
of UMC, a county hospital in her district. This sort of call is unremarkable in Member offices,
and would have been unremarkable in this case as well, were it not for a contract between UMC
and KSSN to provide services, some of which were related to the program in question. The ISC
credits Representative Berkley’s testimony that she was not engaged in the day-to-day operations
of KSSN, and had, at best, a limited understanding of the contract that KSSN had with UMC.

Once Ms. Silver made this telephone call to Representative Berkley, the Nevada
delegation engaged on the issue for approximately eight days, writing a letter to CMS Acting
Administrator Kerry Weems and making telephone calls (including one call between Mr. Weems
and Representative Berkley). The ISC credits Representative Berkley’s testimony that she acted
purely out of a desire to save a program that, in her view, was essential for the health of her
constituents.

More significantly, from a conflicts perspective, however, it is unclear precisely what the
consequences of the kidney transplant center’s continued operations were on KSSN’s existing
contract. On the one hand, Dr. Lehmer and the rest of KSSN obviously thought the
congressional intervention was relevant to whether their contract was renewed, because it was
included in their bid proposal in 2010. Moreover, while the contract was a fixed-fee contract, it
did include services provided to the kidney transplant center, which would presumably have been
priced out of the contract in 2010 had UMC ceased performing transplants. Ms. Silver testified
that the contract actually increased in price based on the need for a fellowship trained transplant
nephrologist.'®  On the other hand, the true nature of the financial benefit is somewhat
speculative given the fact that the contract renewal took place two years after the congressional
intervention and was placed for competitive bidding.

156 1SC Interview of Kathy Silver.
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While the ISC has concerns about the appearance created by the renewal of KSSN’s
contract with UMC, and the fact that KSSN’s bid proposal mentioned the intercession of the
congressional delegation as a reason why its contract should be renewed, the ISC was simply
unable to establish that Representative Berkley, when she participated in a delegation-wide effort
to save a program which had a connection to her husband she did not fully understand, violated
the conflict of interest rules. None of the above factors was in itself dispositive to the ISC’s
conclusion, and the ISC limits its findings to the facts of this case.

2. Section 5 of the Code of Ethics for Government Service

The second general rule governing conflicts of interest in the House, Section 5 of the
Code of Ethics for Government Service, states that Members shall “Never discriminate unfairly
by the dispensing of special favors or privileges to anyone, whether for remuneration or not; and
never accept for himself or his family, favors or benefits under circumstances which might be
construed by reasonable persons as influencing the performance of his governmental duties.”’
While the ISC finds that Representative Berkley did not violate the first clause of Section 5,
because she did not dispense “special favors” in this matter, the ISC finds that she did violate the
second clause of section 5, because she did accept “benefits under circumstances which might be
construed by reasonable persons as influencing the performance of [her] governmental duties.”

Representative Berkley did not dispense “special favors” in this matter. It is clear that
her husband enjoyed an unusually close relationship with her office, calling from time to time to
inquire about a variety of issues. Dr. Lehmer acknowledged that his amount of contact with the
office was unique:

[COUNSEL] [D]o you think you had greater access to
Representative Berkley's office because of your marriage?

[DR. LEHRNER] No. She provides excellent constituent
service to anybody who contacts her.

[COUNSEL) I'm going to show you a bunch of exhibits
that we don’t really need to go through. They’re marked 25, 26, 27
and 28. .. ..

These are emails between  I’ll just represent to you, and you're
free to review them as you wish, I'll represent to you that those are
four emails between you and Mr. Urey about a variety of topics,
anything from gambling to town halls to campaign advice. As you
sit here today can you think of another constituent in
Representative Berkley’s district that has that sort of relationship
with Mr. Urey?

157 Code of Ethics for Government Service § 5 (1958).
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[DR. LEHRNER]  No.*

Nevertheless, the ISC believes this sort of interaction is far from unusual on its own. Certainly,
Members are on notice that they should not engage in favoritism when performing casework.””
In this case the ISC finds, based on the totality of the evidence, that Representative Berkley and
her staff saw their intercessions as a natural form of constituent service to an important and
beneficial constituent within their district. It does not matter that she treated her husband as any
other constituent. Relevant rules, Committee guidance and precedent require that Members
refrain from acting in a manner which would benefit the Member’s narrow financial inferest,
regardless as to whether the action is ordinary or extraordinary relative to the office’s day-to-day
activities,

Accordingly, just because Dr. Lehmer was treated similarly to other providers, it is not
necessarily the case that Representative Berkley should have treated him similarly, given clause
2 of Section 5. A respondent violates clause 2 of Section 5 where (1) she accepts a benefit; and
(2) reasonable people could construe the receipt of that benefit as influencing the performance of
her duties.

Construing the term “benefit” in light of House Rule XXII clause 2, the Committee has
historically found “benefit” in the same cases involving “compensation.” Representative Sikes,
for example, was found to have benefited from his ownership in a company seeking to develop
federal land.'"® Representative Waters had a financial benefit at stake when her Chief of Staff
interceded on behalf of a bank in which she owned stock.” As noted above when discussing
House Rule XXIII, clause 3, “compensation” is a broad term encompassing anything related to a
narrow, personal financial interest. “Benefit” should be construed similarly.

With respect to the second element, the Committee has consistently prohibited acting on
matters in which a Member has a financial interest precisely because the public would construe
such action as self-dealing, whether the Member engaged in the action for that reason or not.
This is a standard to which the American people hold fiduciaries in a variety of other
professional capacities, including but not limited to the executive branch,'®? directors and officers
of corporations,'® attorneys,'® and doctors.’® Tt is not a difficult standard to recognize. For

138 ISC Interview of Dr. Lehrner.

199 Eihies Manual at 300 (“a Member’s obligations are to all constituents equally, and considerations such as
political support, party affiliation, or one’s status as a campaign contributor should not affect either the decision of a
Member to provide assistance or the quality of help that is given to a constituent.”).

199 Sikes at 11.
10 Waters at 14-15.

192 18 U.8.C. § 208 (making it a crime for an exccutive branch employee to participate in matters in which he has a
financial interest).

1 Cede & Co. v. Technicolor, Inc., 634 A.2d 345, 361 (1993) (“Corporate officers and directors are not permitted to
use their position of trust and confidence to further their private interests.... The Rule that requires an undivided
and unselfish loyalty to the corporation demands that there be no conflict between duty and self-interest.”).

1% See Model Rules of Prof'l Conduct R. 1 (defining the lawyer-client relationship; contains restrictions on
allocation of authority to lawyer, conflicts of interest, and safekeeping of client property),
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example, in Waters, once the Member realized that her staff had contacted the Treasury
Department in a manner that could be seen as benefitting a single bank in which she held stock,
she immediately recused herself from further action on that bank’s behalf, and ordered her staff
to stop further work."® Representative Berkley intuitively recognized the public’s standard in
her own example, recoiling at the notion that a Member might intervene on behalf of a road
project leading to her own business.

Unfortunately, there is no operative distinction between Representative Berkley’s
hypothetical and the actual facts in this case, when applied to the elements of clause 2 of Section
5. Representative Berkley did receive a benefit — her husband received funds for his business
based on claims filed with and subject to the approval of government insurers. And while the
ISC credits Representative Berkley’s testimony that she was not motivated by a desire to see that
benefit obtained, the ISC nevertheless finds that a reasonable person could construe that benefit
as having influenced the performance of her duties. If Representative Berkley had simply and
solely engaged in policymaking aimed at more efficient claims processing by the VA, even
though it would have benefited her husband along with a number of other doctors, she would not
have violated this rule. If she had assisted any other medical practice in her district with the
issue, that also would have been proper. But she was barred from doing so for her husband, in
part because reasonable people would construe the benefit she received as her motivation,
whether it was or not.

C. Improper Supervision of Staff

A significant amount of the conduct described above involved actions of Representative
Berkley’s staff, necessarily this raises the question, often faced in these investigations, of the
Member’s responsibility to oversee and administer her staff. Members are responsible for the
supervision of their staff. As stated in a recent report, “[lJongstanding precedent of the
Committee holds that each Member is responsible for assuring that the Member’s employees do
not violate this rule, and Members may be held responsible for any violations occurring in his or
her office.”™” The investigative subcommittee in that case went on to say that “staff misconduct
in a Member office can range on a spectrum between subordinates following orders despite their

1% Declaration of Geneva (1948) (“The health of my patient will be my first consideration...I will respect the secrets
that are confided in me, even after the patient has died....”).

1 Waters at 11-12. Importantly, Representative Waters continued working on matters pertaining to minority and
community banks generally, which is entirely appropriate, because again, the House has exempted actions on behalf
of a large class from discipline in order to allow the Member to serve in her capacity as representative. See Haters
at7.

17 Comm. on Ethics, In the Matter of Allegations Relating to Representative Lawra Richardson, H. Rept. 112-642,
1124 Cong. 2d Sess. 93 (2012) (hereinafter Richardson); see also Comm. on Standards of Official Conduct, In the
Matter of Representative E.G. “Bud " Shuster, H. Rep. 106-979, 106" Cong. 2d Sess. 31 (2000) (Member held Liable
for violations of prohibition on campaign work by official staff arising from lack of uniform leave policy); Statement
Regarding Complaints against Representative Newt Gingrich, 101 Cong. 2d Sess. 60, 165-66 (1990) (Member held
responsible for violations arising out of presence of political consultant in his office); In the Matter of
Representative Austin J. Muwrphy, H. Rept. 100-485, 100" Cong. 1% Sess. 4 (1987) (“a Member must be held
responsible to the House for assuring that resources provided in support of his official duties are applied to the
proper purposes”).
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wrongfulness, and ‘rogue’ agents acting outside the authority granted to them by the Member.”'*

The ISC found no evidence of any such “rogue” staffers; rather, the conduct of staff in
Representative Berkley’s office often occurred at her direction or with her knowledge. Even in
the cases where Representative Berkley did not deliver direct orders or was not part of a
conversation in which Dr. Lehmer’s interests were plainly at stake, much of the problematic
conduct in her office can be traced to the lack of any discernible policy with respect to conflicts
of interest, or a procedure for interactions with Dr. Lehrner.

Witnesses repeatedly said that Representative Berkley had never addressed the question
of what sort of interaction staff might or should have with Dr. Lehmer. Most staff had not seen
her financial disclosure statements. And, other than some correspondence years earlier regarding
the sponsoring of legislation, Representative Berkley and her staff did not inquire with the
Committee about any of these interactions. What followed was predictable — a staff eager to
please their employing Member accommodated requests from her husband without ever stopping
to question whether such action would create an impermissible conflict of interest.

In previous cases, the Committee has warned Members that the failure to establish
policies that inculcate ethical behavior can result in discipline. In the Matter of Representative
E.G. “Bud” Shuster, for example, the Member’s staff had been performing campaign work
during official hours."® While staff explained that they believed they were on leave during the
times this work was performed, there was no uniform policy for taking such leave. Accordingly,
the Committee held that Representative Shuster had violated the rules regarding improper use of
official resources.

In much the same way, Representative Berkley acted at her peril when she failed to
properly instruct her staff with respect to conflicts of interest. The ISC recognizes that the rules
on conflicts of interest are not easily applied. The dual standard of constant disclosure and
selective recusal, while necessary to enable the Member to perform her duties, is far more
confusing than a single standard would be. However, when a Member chooses not to give her
staff even the most basic direction or insight with respect to the constraints on activities related
to her financial interests, she places her office at risk for violating those constraints. Members
must use “added circumspection” to evaluate actions to avoid self-dealing — and, because
personal office staff act at the behest of the Member, such circumspection might naturally
include setting policies and providing oversight on this critical issue.

D. Potential Sanction

Very recently, the Committee issued a letter of reproval to a Chief of Staff for engaging
in conduct that constituted a conflict of interest for his employing Member." In that letter, the
Committee noted that the Chief of Staff’s “actions blurred an already difficult and close line of
permissible conduct....” Here, similarly, Representative Berkley and her staff smudged the line
between constituent service and self-dealing, through active attempts to assist her husband’s

'8 Richardson at 97.
19 Shuster at 31.

1 Waters Appendix C (letter of reproval to Mikael Moore).
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business, buttressed by a lack of appropriate policies to manage this risk. If the public believes
that its elected servants are using their influence to enrich themselves (whether it be in
conjunction with public goods or in spite of them), the esteem of the House will inevitably
degrade.

E. Lobbying Disclosure Act

The ISC also investigated allegations that, in addition to contacting the office regarding
his own practice, Dr. Lehrner had contacted the office based on concerns of third parties, from
DaVita and the RPA to other physicians in the Las Vegas community. The ISC considered
whether these contacts might violate House Rule XXV, clause 7, which bans “lobbying contacts”
between a Member and her spouse if the spouse is a lobbyist under the Lobbying Disclosure Act
of 1995, The ISC determined that the contacts did not violate the Rule.

The Lobbying Disclosure Act defines a lobbyist as “any individual who is employed or
retained by a client for financial or other compensation for services that include more than one
lobbying contact, other than an individual whose lobbying activities constitute less than 20
percent of the time engaged in services provided by such individual to that client over a 3-month
period.”'" Dr. Lehmer simply does not meet this standard. He receives compensation from
KSSN for his services as a full-time practicing nephrologist. He does not receive compensation
for lobbying services from any individual. To the extent he contacted Representative Berkley’s
office on behalf of third parties, he did not fit the definition of a person doing so as a lobbyist
under the relevant law. Accordingly, the ISC found no violation of House Rule XXV, clause 7,
and finds that the conduct in question did not violate any other House Rule, law, regulation, or
other standard of conduct.

VI. CONCLUSIONS AND RECOMMENDATIONS

The ISC wishes to close by noting again that it found Representative Berkley was under
the mistaken impression that her actions on behalf of her husband’s practice were appropriate
and permitted as long as she treated him in the same manner by which she would treat any other
constitutent and that the payments she sought from the federal government on his behalf were
properly due. To be clear, the ISC found no evidence suggesting that Representative Berkley’s
husband should not have received the payments. This is not a case where parties conspired to
engage in graft. Indeed, with respect to Representative Berkley’s actions related to UMC’s
kidney transplant center, the ISC found quite credible Representative Berkley’s statement that
she was simply acting to save a program at her county hospital, without consideration for — or
even detailed knowledge of — her financial interest in that program. Nevertheless, the ISC found
that Representative Berkley should have been more mindful of the potential that interaction
between her husband’s business and her office would pose a conflict of interest. Representative
Berkley should have directed her husband’s practice to contact one of his Senators’ offices, or
directed his practice, which maintained offices in each of Nevada’s congressional districts, to
contact either of the other Nevada Representatives.

2 US.C. § 1602(10).
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The favored ethical maxim in the Committee’s history — and the root value for all ethical
standards of conduct — is President Cleveland’s motto, “a public office is a public trust.”™ In
essence, most ethical obligations of Members and staff reduce to the fiduciary relationship they
have with the American people. As in many other realms — law,"™ business,”™ and medicine'”
are three examples — the Member, acting as an agent for her constituents must act only as a
vessel for the interests of their district. The rules, in this way, attempt to combat both corruption
and the perception of corruption, by instilling in the public faith that their elected officials are
conducting themselves based on the interests of the American people as opposed to their own.

Conflicts of interest may pose the greatest threat to that faith, because self-dealing is such
a simple and well-understood breach of that public trust. The term “public servant” cannot
survive if the servants serve themselves. Prohibitions on self-dealing are at the heart of every
fiduciary relationship, and the Member-constituent relationship is no exception. While that
prohibition in this context is complicated by the Member's role as representative, the ISC
believes that the Committee should affirm again, as it did recently in Waters, that Members are
prohibited from acting in a manner that affects their own narrow financial interest uniquely.

Representative Berkley violated this prohibition. She directed and permitted her staff to
take action to ensure that her husband’s medical practice received payment from government
agencies. Whether other constituents were having the same problem is of no moment —
Representative Berkley would have been free to assist those constituents, but should have
recused herself from the specific case involving KSSN.

1t appears from all of the evidence that the question of avoiding conflicts of interest rarely
crossed Representative Berkley’s mind, and the testimony of staff suggests that they did not
consider the issue prior to acting. In many ways, this is precisely the most troubling point.
Given the wide variety of issues undertaken in a congressional office, it is inevitable that staff
will be faced with work that poses a conflict of interest without staff ever being aware of it,
unless the Member takes proactive steps to ensure that such conflicts are avoided. This problem
was heightened in this case by the lack of a policy for staff interaction with Dr. Lehrner.
Employees will, if not instructed to the contrary, have a natural inclination to do everything they
can to please their employer’s spouse. This might include taking action to ensure that the spouse
receives money, without it ever occurring to the employee that their employer would be barred

172 See Code of Ethics for Government Service § 10, H. Con. Res. 175, 72 Stat., pt. 2, B12 (adopted July 11, 1958);
see also Edmund Burke, Reflections on the Revolution in France (1790); Henry Clay, Speech at Ashland, Kentucky,
(March 1829) (“Government is a trust, and the officers of the government are trustees; and both the trust and the
trustees are created for the benefit of the people.”™).

13 See Model Rules of Prof’l Conduct R. 1 (defining the lawyer-client relationship; contains restrictions on

allocation of authority to lawyer, conflicts of interest, and safekeeping of client property).

™ Cede & Co. v. Technicolor, Inc., 634 A.2d 345, 361 (1993) (“Corporate officers and directors are not permitted to
use their position of trust and confidence to further their private interests.... The Rule that requires an undivided
and unselfish loyalty to the corporation demands that there be no conflict between duty and self-interest.”).

13 Declaration of Geneva (1948) (“The health of my patient will be my first consideration. ..T will respect the secrets
that are confided in me, even after the patient has died....”).
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from taking that action directly. To avoid this issue, Members are protected from violations or
even allegations when they clearly explain the limits on assistance to spouses, and more so when
they set a clear policy on interacting with them.

Accordingly, the ISC recommends that the Committee issue this Report, and that this
Report serve as a reproval of Representative Berkley for the violations described herein. The
ISC was unable, however, to reach a consensus as to whether a formal letter of reproval should
be issued to Representative Berkley. The ISC notes for the record that Representative Berkley
was entirely cooperative with the investigation, and credits her testimony both in terms of
candor, and in terms of her objective lack of scienter in violating the rules.

The ISC recommends to the Committee that it expound upon guidance it has issued to the
House community about conflicts of interest. The ISC does not in any way intend to undercut a
Member’s responsibility to know the rules by which the Member is bound, and ensure that the
Member’s staff is acting in conformity to those rules. However, the ISC believes the House
community will greatly benefit from the Committee providing additional guidance that will help
it maneuver the sometimes murky waters of the rules pertaining to conflicts of interests.

The ISC believes that this case, and the recent Waters case brings to the forefront the
need for much clearer guidance to be provided to the House community on conflicts of interest
rules. The ISC believes the rules lack clarity, and this lack of clarity highlights the need for a
complete and thorough review of the rules. The ISC recommends that the rules be committed to
a task force to review the rules and that the task force issue clear, thorough, and comprehensive
rules pertaining to conflicts of interest that the House community can readily understand and
abide by.
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From: Urey, Richard
Sents Tuesday, April 1, 2008 5:28 P

o Farman, Care RS e 0vse. o>

Subject: RE: VA minutes 033108, dot

Roger....

From; Flarman, Carrie
Sent: Tuesday, April 01, 2008 4:58 P
“Te Urey, Richard; Coffron, Matthew

Subject: RE: VA minutes 033108.doc

1 also pontacted the VA at the Congresswomanh's raquest.on why this Is the system, et

Carrie Flarman

Legislative Assistant

Office of Congresswoman Shelley Berkley
home)

From: Urey, Richard

Sent: Tuesday, Aptil 01, 2008 4:57 PM
To: Fiarmar, Carie; Coffvon, Matthew
Subjact: FW: YA minutes 033108.doc

Jugt fl... | already resonded to dr |,

Froms Lavrence Lehmer [maitoIMBG sosn.com)
Sent: Tuesday, April 01, 2008 3:53 PM

To; Bette Schiur

Ce; Urey, Richard

Subjact: RE: VA minutes 033108,doc

Thanks.
Could a mots complex system be devised If they trled?
Larry

wOriginal Message-

From: Betie Schiur

Sent: Tuesday, Apth 01, 2008 6:58 AM

To: Lawrence Lebuner; Lori LeBlanc

Ce: JPmal.house.gov'
Subjact: VA minutes {33108.doc

March 31, 2008
Minutes from meeting with Erasimo from VA

On Thursday 3/27/08 Erasimo picked up 358 claims for $115,622.00
He had processed all the claims by today.
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He took 14 claims with him because they should be pd. Tt has been over 90 days since the pt
was ded from the hospital, the hospital bill still hasn't been rovd, but our claims are authorized
to pay, 5o he will submit them for payment.

There are 17 claims that are authorized to pay, but the hospital bill hasn’t been received yet &
it hasn’t been 90 days since the pt was de’d from the hospital, So we will hold those & call the
VA to ask them to follow up on the hogpital bill

There are 9 claims that are ok’d to be paid & he will submit those for payment today.

There are 5 claims he states have already been pd, 4 are from 07 & 1 from Jan 08, After
research, we have found that no payment has been received for these ¢laims. T will have him
research payment info in his end.

96 claims were put in for payment & a check should be received within 30 days. The allowable
amount to be pd is $20,004.29

A majority of the claims were denjed for no auth,

No auth was explained to me to mean that the services we provided were not payable by the
VA because the VA hadn’t sent the patient to the facility & since the services provided weren’t
considered to be an emergency basis the patient could have been seen at & VA facility.

He asked that I copy the claims that were denied for no auth and he will again pick up the
original HCFAs. He stated that there is a possibility that they may pay the claims sometime in
the future because they may be considered for payment after medical review.

He informed me that I can bill any other insurance the patient may have, We will have to
review each case to see what other ins the patient may have,

He stated that the VA is a payer of last resort, meaning that if the patient has any other
insurance the claim should be billed to that other payer,

The only incident where YA is definitely going to pay is if the VA sent the patient to the
facility (a5 is the case with our office visits & dialysis patients) or if the patient is sent directly
from the VA to another facility (hospital).

He stated that if a patient presents themselves as a veteran & does not indicate any other
nsurance than we can bill the VA, but we should simultaneously bill the patient because the
bill is the patient’s responsibility. He stated that the patient is always aware that the bill is their
responsibility.

The patient should provide us with other insurance mformation. If the patient doesn’t have any
other insurance then the patient should make payments & payment arrangements otherwise the
patient’s sccount can go to collections. It is no guarantee that the VA will pay.

He suggested we bill the patient with the statement: We are billing you for these services
because the VA hasn’t come to a decision as to whether or not they will pay for thess claims,
We suggest you contact the VA to discuss your elaim. You also need to contact us regarding
making payment for these services,

COE.BERKLEY.000160
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He stated the squeaky wheel gets the grease, meaning if we bill the patient & the patient goes fo 4
stating why a claim should be paid, then they may process that patient’s file & approve the claim
Onoe again no guararites,

Ifa claim is MilBill (Millenium Bill), then the VA will not pay for the claim,

Some of our claims are authorized to be paid, howsver they are waiting for the hospital bill

The reason why our hospital claim has not been paid is because they have not received the hospit
Two reasons why a hospital bill may not have been received, is one, the bill simply hasn’t been rt
yet, or two, the hospital billed a different insurance and never billed the VA,

Tf the hospital bill is not received within 90 days from the date of discharge then their hospital ser
automatically be denied,

If our services were raceived within 90 days from the date of discharge, and the services were aul
then he suggested we call the VA within 60 days to ask the VA if the hospital bill has been receiw
will hopefully prompt the clerk to call the hospital and inquire as to where the hospital bill is, It is
guarantee they will follow up on the hospital bill though,

Qur claims have the possibility to be paid if they are authorized & no hospital bill has been receiv
they have to “back the claims info the system”.

Even if services are authorized, the claim still goes to the musing staff for medical review (of whi
one person). So the medical review for claims is extremely backed up.

Claims for Centennial Hospital are on hold because Valley Health Systems has not provided the
the necessary Medicare ID info, No idea when that will be rectified. As of now those claims are r
processed.

When a face sheet only indicates VA insurance, we may call the VA with 72 hours of the patient’
admission to give them a head’s up that the patient is in the hospital, However, the VA won’t sorr
with us whether the services are authorized. They may contact the hospital.

He is to provide me with 3 list of clerks [ can contact at the VA to notify when a patient is in
the hospital.

He will fax or email me a list of individuals I can contact at the hospital and ask them if the VA h
authorized the services or if the VA has denied the services or if the hospital is going to bill a diff
INSUFANee,

Linquired as to why we can never get any individual to take responsibility for a claim, He told
me I 'was dealing with government employess. I was left to derive my own meaning, He told

me the system is the way it is because that is the way Congress has written the law. If the

system needs to be changed then Congress needs to rewrite the law.

Our procedure will now be:

Contsot the individual at the hospital 10 see if they have 2 VA auth or other insurance
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information.

If the hospital contact only has VA & no auth, we will contact the VA to notify them so
hopefully case management will now follow up on. the patient,

If any other insurance information is provided we will bill that insurance

If only VA insurance is provided we will bill the VA, but the patient will be responsible for
payment.

We will bill the patient stating why ws do not expeact payment from the VA

If'we know services are authorized and the patient has been discharged from 2 hospital for 60
days we will call the VA to inquire whsther the hospital bill has been received or not,

None of the efforts on our part will in any way guarantee payment from the VA, The bill will

always be the patient’s responsibility & we will strongly encourage the patient to contact the
VA,

COE.BERKLEY. (000162
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From: Flarman, Canie

Sentt Tuesday, Aprll 1, 2008 3:33 PM™

Tot Holley, James Va.gov>
Subjects VA question

Hey James,

| am not sure who | should contact over at VA now that Ray Is gone, so | figured 1 would send this your way and maybe you can help
me get some answers,

Since August 2007, 558 claims were submitied by the Kidney Spaclalists of Southern Nevada to the VA, As of 3/31/08, none of them
have been paid. These 558 ciaims {otal over §115,000. Of those 558, about 0% have baen initially denied for various reasons. Of
the othet approx. $40,000 worth It clalms, $20,000 In claims were 2pprovad and to be pald immediately, Acootding 1o the VA,
another $20,000 In claiims are wailing for approval from the hospital in order fo be pald by the VA, The other approx. $60,000 may or
may not be pald In the future. The doctors have to go back and ses if the patisnts havs a primary insurance.

The clinis is being told to bif the patient and the VA,

Why are the payments belng held?

Js this the correct way fo bill? Should we really be biling the patlent and the VA? How can we resolve this? How 2an we make sure
this doesn't happen agalh in the future? How can we make sure that this olinle and other clinios are paid in a timely mannar for
services provided to vaeterans?

Thanks for your help as always]
Carrle

Carrie Fiarman

Legislative Assistant

Office of Coparesswonan Shelley Barkley
(202) 225 bone)

(zoza 225 I xx)
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Erom: Bright, John B -va .gov>

Sent: Thursday, Aptil 3, 2008 11:32 AM
To: Flarman, Carrie 4 Pmall house, gov>
Subjecty Re: clinics and relmbursement lssues

Can I call you Friday? I'm travelling all day today

----= Driginal Message -
From: Flarman, Carrie <TG 2. house.gov>
To: Bright, John B

Sent: Thu Apr 03 16:12:47 2008

Subject: clinics and reimbursement issues

Hey there,

How Is your new position treating you?? Busy I am surel I do have a question for you and I wasn treally sure
who else to contact,

1 have heard from soma dialysis clinlcs that there are refmbursemant Issues with the VA, Clinles are not getting
relmbursed for a number of reasons, They are also beaing told that they should bill both the VA and the patient
berause the VA is not always the primary Insurance and other reasons, We ve also been toid there is no way of
knowing prior to bllling the VA If the patlent is eligible for coverage, Has this always baen the practice of the VA or
Is this & new policy? Also, Is this an lsolated Incident or Is this happening to other dinlcs as well?

1 know you are probably very busy with your new position, so if this Is not something you are aware of could you
redirect me to someone that can help me? 3 There Is a strong tkelthood that the boss wilt be meeting with
Mansfield pretty soon on this lssue so we are looking for some Insight on this a8 scon as we can get It

Thank you for your help and expertise as alwaysil!
~Carrie

Cartle Flarman
Leglsiative Assistant

Office of swoman Shelley Berkley
(202} 225l (phone)
202) 225+ (fax)

mall.house.gov <mallto @mall. house.aov>
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Froms: Farman, Carvie
Sentt Tuesday, April 8, 2008 5:52 PM
Tos Coffron, Matthew malt. house.gov>; George, Bryan
mall.house,gov>; Urey, Richard <[RS mal. house.gov >; Cherry,
David @mall.house.gov>
Subject: FW: Kidney Speclalist of So Nevada - VA Payments
Attacht Issue Brief Kidney Specialist of So Nevada update 4-7-08 (2).doc

Just an fyl..this 15 a great summary of what the final outcome of the situation Is after VA {natlonal) fooked info it

Carrie Flarman
Legislative Assistant
Office of Congresswoman Shelley Berkley
{202) 225 {phene)
(202) 225 (Fax)
prmail house.gov

From: Vasquez, Stacy {maltto__@_\uo_ﬂ
Senty Tuesday, April 08, 2008 1:58 P

To! Flarman, Carrie

Cc: Ballenger, David; Holley, James

Subject: Kidney Specialist of So Nevada - VA Payments

Hello Carrle:

David is preparing for a budget hearing so I am follow up with you about
your vendor payment guastion. I have attached a detalled explanation.
Please [et me knew If you have any questions,

Best,

Stacy 3. Vasquez
Congressional Refations Officer
Office of Congressional and Legislative Affairs

Deiartment of Veterans Affairs

Washington, DC 20420

2023 461
va.gov
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VHA ISSUE BRIEF

Issue Title: Outstanding VA payments to Kidney Specialists of Southern Nevada for care
provided to VA patients in Las Vegas.

Date of Report: 4/6/08

Brief Statement of Issue and Status;

The Director, VA Bouthem Nevada Healthcare System (VASNHS) was notified on Thursday,
3/27/08 that Kidney Specialists of Southem Nevada sllegedly had more than 500 outstanding,
unpaid, invoices for veteran care, Following the initial notification, Carrle Fiarman,

Legislative Assistant, Cffice of Congrasswoman Shelley Berkiey contacted VACO officials with a
similar complaint.

Actions, Proaress, and Resolufion Date;

At the direction of the Medical Center Director, the Acting Fee Basis Supervisor immediately
contacted the Kidney Speclalist of Southern Nevada to Investigate the status of afl outstanding
biils to the VASNHS, He contacted their Business Manager, Betty Shnur, and arranged to
personally pick up copies of ths outstanding claims before noon that day. All dlalms wer
reviewed on Friday, 3/28/08, and Saturday, 3/29/08, On Monday, 3/31/08 the Acting Fee
Supervisor wentto the Kidney Specialist of Southern Nevada and personally spoke with Ms.
Shnur, discussing the information provided below and explaining the process for unauthorized
claims,

Status of claims;

On 3/29/08, 196 claims were approved and processed for payment in the amount of
$20,004.28. Payment processing normally takes between 30-45 days, however, VASNHS will
request expedited payments.

Of the remaining Invoices, they found the following:

14 invoices were duplicate claims which had been previously paid, Ms, Shnur will close these
claims,

5 invoices were for services which were provided ouiside of the period authorized. Each
authorization is for a specific period of time. Any services provided outside that period of time
must be re~-authorized. Ms. Shnur has been advised of this and will contact VASNHS officials
requesting approval for a service extension. Once approval is recelved, ciaims may be
resubrmnitted for payment.

1 involce Is for a patient who is not enrolied in the VA Healthcare System,

31 invoices are associated with approved, non-VA hospital claims for which VASNHS have not
received the hospltal bill.  The hospitalizations were in February and March so they anticipate
racelpt of those bills within 30-60 days. Once we are in receipt of the hospitalization bill, we will
review for appropriate payment,

258 invoices are associated with unauthorized clalms. “Thess claims are pending review by

Utilization Review Clinicians. The value of these clalms is $52,756. The review s expected to
be complete within 15 business days (4/25/08) and appropriate payments made at that time.
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78 invoices were for services which had been denied. The denial letlers were reprinted and
provided to Ms. Shnur.

In an sffort to avoid such delay in the future, VASNHS has begun a systems improvement
project o improve the fee payment process.

Contact for Further information: Barbara Fallen, Network COOQ or Joseph Triplett, HHS at
562-826

Addendum 4/7/08

The origin of this situation involve the Kidney Specialists of Southern Nevada not understanding
the nuances of the VA authorization process and the VASNHS faliure to clearly communicate
the complex laws and regulations goveming the payment for community care.  There has baen
turn over in staff at both organizations which most probably exacerbated the confusion and
delay in resolution of particutar claims. This highlights the nesd for VASNHS to regularly remind
community providers of the need {0 ensure that the non-smergent care they provide has been
authorized by the VA prior fo freatment and fo clearly identify what type of documentation must
be included when submitting claims for payment.
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From: Bright, John & -@va‘gow

Sent: Thursday, Aptll 10, 2008 12:01 PM
Tot Flarman, Carrle <{ N ENNIIINE w2t house govs
Subjacts Re!: more follow-up

'm told she asked a question at a hearlng about payments to mental health providers. Was this question anecdotal
to this lssue or refated to a specific lssue, I'll get you some answers,

----- Original Message «~---

From: Flarman, Carrie < i house.oov>
To: Bright, John B

Sent: Thu Apr 10 10:45:58 2008

Subject: more follow-up

It seems the Congressworman still has some more gquestions

1) Have you heard specific complaints from any other clinlcs or facllitles that non-payment ls an fssue?

2y How can we prevent wide-spread fraud of people clalming they have VA Insurance if there is no dentifier/
insurance card? It seems that the burden of proof refies on the clinics and they are left with no recourse when the
patient turns out to be a non-vetaran. What can the clinles do to be sure the patient Is a veteran? She is looking at
wanting to meet with Manstield on this Issue so I am trylng to clear It up for her,

You almost got away without follow up on this onel Haha. Hope your wip is golng welll
~Carrie

Carrie Flarman
Legislative Assistant
Offica of Congresswoman Shelley Berkiey
{202) Zzsﬁ(phone)
(202) 225- M (fax)
@ruail.house.gov <malito | NENG_G_roeil.house.qov>

COE.BERKLEY. 000177



76

Exhibit 6



77

From: George, Bryan

Sent: Tuesday, April 15, 2008 10:41 AM

Tos Plarman, Carrie mmaﬂ‘house,gow
Subject: RE: Dr larry reference

swell

~-Qriginal Message-r-

From: Fiamman, Cartle

Sent: Tuesday, April 15, 2008 10:33 AM
To: George, Bryan; Urey, Richard
Subject: Dr larry reference

She just mentioned the situation and her husband by name saying they haven't been paid over a year,

Sent using BlackBerry

COE.BERKLEY.000185
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From: Fiarman, Carrie

Sent: Tuesday, April 15,2008 427 PM

To: Urey, Richard -@1nail‘house, gov>
Subject; FW: Kidney Specialist of So Nevada - VA Payments
Problem...

Byeryone will now be quite aware of the fact that her hushand is the one who needs to get paid.

Also she has now bronght ridiculous amounts of attention fo something that needs to be handled locally first, Ipersonally feol that
Joln Bright is doing everything he can to curb this before it gets out of hand,

Not sure what to do...

Carrie Fiarman

Leglsiative Assistant

Office of Congresswornan. Sheliey Berkley
(202) Zzs'phone)

202) 225 I )

mail house. gov

~eQriginal Message e
Frony Bright, John B [Wy]
Sent; Tuesday, April 15, 200841

To; Fiarman, Carrie
Subject; RE; Kidney Specialist of So Nevada - VA Payments

Mz, Berkley brought this up af the HVAC meeting this morning with Dy,
Crogs, There will be a flurry of activity now, TH keep you posted.

—esQOtigingl Message-----

From: Fiarmen, Carrie [maill

Seot: Tuesday, April 15, 2008 10:46 AM
To! Bright, John B

Subfect: FW; Kidney Speoialist of So Nevada - VA Payments

This is what I got.

Carzie Figrman

Legislative Assigtant

Office of Congresswornan Shelley Berkley
{202) 225 phone)

(2023 225 o)
mailhonse. gov

----- Original Message---—
From; Vasqnez, Stacy [mamm:
Sent; Tuesday, April 08, 2008 L.

To: Fiarman, Carrie
Ce: Ballenger, David; Holley, James
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Subject: Kidney Specialist of So Nevada - VA Payments
Hello Carrie;

David is preparing for a budget hearing so Lam follow up with you about
yourvendor payment question, 1 have attached a detailed explanation,
Please let me know if you have any guestions.

Best,

Stacy J. Vasquez

Congressional Relations Officer

Office of Congressional and Legislative Affairs
Depattment of Veterans Affairs

810 Vermont Ave NW, Suite 5151
Washington, DC 20420

o4 I
I

e, g0
v, gov

COE.BERKLEY. 000192



81

Exhibit 8



82

From; Fiarman, Carrle

Sent: Tuesday, June 3, 2008 1:04 PM

To Coffron, Maithew mmaﬂ.house.gow
Subject: FW: Kidney Specialist of 8o, Nevada

Attach: Issue Brief Kidney Specialist of So Nevada (4).doc

fyl

Carrie Flarmen

Tegislative Assistant

Office of Congresswoman Shelley Berkley
{202) 225 (phone)

(202) 225K f2x)
R oL house.goy

Erom: Bright, John B [maiito: IR .00V
Sent: Tuesday, June 03, 2008 1:01 PM

To: Fiarman, Carrie

Subject: FW: Kidney Specialist of So. Nevada

Here Is another update. Not a lot of progress but we are continulng o work with them. I'm leaving on vacation to Mexico
Thursday night and wlil be gona untlt June 23, This Is the first 2-week vacation of my career,

Wa continue fo piay with the OIG on the colenoscopy issue. Of course, they haver't found anything but continue to
Interview staff and are a nuisance. This is there second weak and hopefully thelr tast,

Hope all Is well with you, Thanks
JOHN B. BRIGHT
Director

VA Southern Nevada Healthcare Sysiem
70263 I}

From: Feistman, Ann Marie

Sent: Tuesday, June 03, 2008 9:147 AM

Toi Bright, John B

Ce: Domenicone, Janet M.

Subject: FW: Kidney Speclalist of S0. Nevada

Here 15 the status report as of 6/3/08 of the original issue brsf regarding the Kidney Speclalists of Southern
Nevada.

Ann Marle Feistiman, FACRE
Assooiate Director

VA Southern Nevg aftheare System
Phone: 702-63,
FAX: 702-636-

COE.RERKLEY.000207
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VHA ISSUE BRIEF

Issus Title: Quistanding VA payments to Kidnay Specialists of Southern Nevada for care
provided to VA patients.

Date of Repert: 5/28/08

Brief Staterment of lssue and Status:

John Bright, Director of VA Southemn Nevada Healthcare System was notifled on Thursday,
3/27/08 that Kidney Specialists of Southem Nevada had more than 500 outstanding, unpaid,
involces for veteran care, The Kidney Speciafists of Southem Nevada did not understand the
nuances of the VA authorization process and the VASNHS falled fo clearly communicate the
complex laws and regulations governing the payment for community cara.  Thera has been tum
over in slaff at both organizations which most probably exacerbated the confusion and delay in
resolution of particular claims, This highlights the need for VASNHS fo regularly remind
community providers of the need to ensure the non-emergent care they provids has been
authorizad by the VA prior to freatment and to clearly Identify what type of documentation must
be included when submitting claims for paymsnt.

Actions, Progress, and Resolution Date:

Wr. Bright immediately notified Ann Marie Feistman, Associate Dirsstor at the VA Southern
Nevads Healthcare System of the issue. Ms. Felstman instructed the Acting Fes Rasis
Supervisor to contact the Kidney Spacialist of Southem Nevada to investigats the status of all
outstanding bills to the VASNHS. He centacted thelr Business Manager, Betty Shnur, and )
arranged fo personally pick up coples of the outstanding claims before noon that day. All claims
were reviewed on Friday, 3/28/08, and Saturday, 3/20/08. On Monday, 3/31/08 the Acting Fee
Bupervisor went to the Kidney Speclalist of Seuthern Nevada and parsonally spoke with Ms.
Shnur, discussing the information provided below and explaining the process for unauthorized
claims,

Status of claims on 4/4/08:

On 3/29/08 196 claims were approvad and protessad for payment In the amount of $20,004.29,
Payment processing normally takes between 30-45 days, however, VASNHS will request
expadited payments.

Of the remaining Invoices, we found the following:

14 Invoices were duplicate claims which had been previously paid, Ms. Shnur will close these
claims,

5 invoices were for services which were provided outside of the period authorized. Each
authorization is for a spacific period of time. Any sarvices provided cutslde that period of time
must be re-authorized. Ms. Shnur has been advised of this and will contact Dr. Mary Douglas at
VASNHS requesting approval for a service extension, Once approval Is received, claims may
be resubmitted for payment.

1 involice is for a patient who is not enrolled in the VA Healthcare System.

31 Invoices are assoclated with approved, non-VA hospital claims for which we have not
received the hospital bill.  The hospitalizations were in February and March so we anticipate

COE.BERKLEY. 000208
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recaipt of those bills within 30-60 days. Once wa are in receipt of the hospitalization bill, we will
review for appropriate payment.

258 invoices are associatad with unauthorized claims. These clalms ars pending review by our
Utilization Review Clinlclans, The value of thess clalms Is $582,758. Review Is expected to be
complete within 15 business days (4/23/08) and appropriste payments made at that time,

76 invoices were for services which had been denjed. The denial letters were reprinted and
provided o Ms. Shnur,

In an effort fo avoid such delay in the future, VASNHS has begun a systems improvement
project to improve the fee payment process,

Status as of 4/24/08

Kidney Speclalist of Southam Nevada submitted 261 claims for review for potential payment
from the VASNHS, The value of these claims was $50,662.81.

Of the 261 claims, 80 have baen reviewad, found to be valid, and processed for payment in the
amount of $12,210.81, Payments will be received during the month of May, 2008, VASNHS
currently has 30 claims in the review process for a total of $4,530,

Upon evaluation, it was found that 32 claims In the amount of $5,758 for payment for
unauthorized care were inaligible for VA payment under the "Mill BIP eriterla. The "Mill BAP
stipulates thet the VA is 8 "payer of last resort”, if & veteran has private health insurance or
Medlcare, the VA is barted from paying. The veterans provided care by the Kidney Specialiet of
Southemn Nevada on these 22 claims had other insurance resulting in denial of payment by the
VASNHS. The Kidney Specialist of Southermn Nevada will be notified via denial letlers,

Four claims in the amount of $884 ware for incarcerated veterans, The VA is barred from
providing of paying for care for incarcerated veterans as medical care is the responsibility of the
prison system. The Kidney Specialist of Southern Nevada will be notified via denial letters.

Unauthorized inpatient medical care must be supported with copies of the hospitalization
records, There ara 135 bills which are tied ta seven inpatients stays for a total of $27,280, The
records have been requested and will be reviewed for appropriateness upon receipt. At that
time, & determination will be made regarding payment.

)

Status as of 8/3/08

Unauthorized inpatient medical care must be suppertad with coples of the hospitafization
records. There were 135 bills which were tied to seven inpatient stays for a total of §27,280.

Wa recelved records for one patient and payment for 18 daims In the amount of $1,300 will be
received during the month of June 2008, Three (3) claims were denled as they are associated
with & motor vehicle accldent and the veleran is pursuing a tort claim, There are 116 claims far
which we have not recaived a copy of the records. We hed previously contacted the vendorto
provide the needed information and will now contact the veterans,

Contact for Further Information;
Jan Domenicone, Administrative Officer to the Associate Director at 702-636-

COE.BERKLEY, 000205
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Watt Griffin

Erom: Cotfron, Matthew —@maii‘hause.gow
Sant; Wednesday, Atgust 08, 2008 7:28 AM

Toy Larry Lehrner

Subject: RE! Palimetto Madicare

Thanks,

| was wondering when | would hear something about the swilch from Noridian, As for the delay in payments recelved
from Medicare, | am sure that has mors 10 do with the hold that was placed on payments when we couldn't get the SGR
fix passad In a tmely manner. | am strprised that they sl haven't beeh received though, that seams excassive. Il wail
io hear from the Congresswoman and [l ity lo make some calls around to ses what's up,

~att

Mhpsthew Cotfron

Lepistative Assigtant

Office of Cangresswoman Shelley Berkley
465 Cany House Office Building
202-225

From: Lairy Lehrner [malltmnande‘org]

Sant: Wednestay, August 06, 2008 9:46 AM

Tot Coffron, Matthew

Subject: FW: Palmetto Medicare

Matt-

Shelley asked me {o send this to you, Sha will discuss #t with you today.
{n advance thanks for your halp.

Larry

Fromz Lorl M. [eBlanc [mal?toﬁnevadakidney,com}
Bent; Tue ugust 05, 2009 3113 PM

To: mall, housa.gov'

Cex 'Lawrence Lehrher’

Subject: FW: Palmetto Medicare

Richard,

Dr. Lehrner asked me to clearly outfing the lssues Nevada providers are experlencing with the crossovar from Noridian
to Palmetto that ocourred 8/4:

1. Palmetto is not indicating to physicians whether thelr EDI Submitter Status is acceptad/approved: the status is
“open”,

2. Palmetto has glven providers 2 date of this Thursday to find out a more definitive status. They slso instructed us
to hold clalms from last Wednesday {Iuly 30) untll this Thursday (Aug 7).

i4
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3. The £D1 Submitter “plug-in's” for the softwara were not malled out Umely. Sevaral providers are waiting for
thelr software update, .

4, Palmetto’s automated system does not state "# of pended clalims OR # of approved clalms”, Notidian's systern
stated the totsl # so we could judge If they ware receiving alf our claims. Pelmetto will only sliow you to calt
about specific claims,

5. Saveral providers have not recelved payment from Medicare sihee July 2, 2008 dates of service. We typleally
receive payments within 14 days of submission. Naridian's website states thet we should expect payment
turnover to increase; however, we have not,

Thanks. Lot

Regards,

Lorl M. LeBlome, MBA, C8C

CEQ

Doctorsil

Kidney Spedialists of Southern Nevada
Slerra Nevada Nephrology Consultants
775287 [k

775,78 direct

775322 JJfax

Fromi Lawrence Lehimer {malitc-jzksosmom]
Sent: Tuesday, August 05, 2008 2:05 PM

Tot Lo M, LeBlanc

Subjects RE: Palmetto Medicare

If you can wilte down afl the fssues and e-mall themm To Rlchard Ursy that would bs helpful,

Send me a copy so | can forward fo him In case your s-mall s blocked as not belng from Shelley's district
Larry

----- Original Message---

Brom: Lort M, LeBlanc {ma!ltonevadakidney.comj
Sentz Tuesday, August 05, 2008 12:59 PM

Toi Lawrence Lehrner

Subject: RE: Paimetto Medicare

Larey = an additional "heef” .

Palmetto’s automated system does not state "# of pended clalms OR # of approved claims”. Noridian's system
stated the total # 50 we could Judge If they were receiving alt our claims. Palmetto will only allow you to call
about specific claims, Lorl

- lFr.c;m:‘Lawrence Lehimer [ma\!t%ksosh,wm}v o
Sentt Tuesday, August 05, 200811
To: Urey, Richard

Ce: Lehmer, Mrs,; Lott M. LeBlanc
Subject: Palmetio Medicare

Riohard-
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The transitlon from Nosidian to Palmestto as the Medicars clalms processor for the state of Nevada ls not going
welf, Paimetto wilf not provide Informetiop do allow transmission of olaims. For detalls of the prablem plaase call

my adminisirator- Lo LeBlane- 775 287Hand than any fire you can light under Palmetio wouid be greatly
appreclated,

Thanks

Larry
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From: Larry Lehrner mprodigy,net>

Sent: Thursday, August 7, 2008 9:57 AM

To: Coffron, Matthew —@mail‘house.gow

Subject: thanks

Watt

Thanks for your quick response 10 our problems wdth Paimetio, A senior VP called us end promised to fix afl the jssues by
foday.

Larry

COE.BERKLEY. 000222
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Fromu Urey, Richard -@maﬂ.house.gcvf‘

Seat: Saturday, November 8, 2008 2:06 PM
To: oo oo

Subject: Re: Medicare Issues

Thanx larry. Will review,

Sent from my BlackBerry Wireless Handheld

wee Original Megsage wwmes

From: Lawrence Leluner -’@ksosncoxv

To: Lelmner, Mis,; Urey, Richard

Seat; Fri Nov 07 14:11:12 2008

Subject: FW: Medicare Issues

Shefley and Richard-

A summary of the problems we are having with Palmetto (the Medicare MAC
for V), Any belp is greatly apprsciated. In case you camnot opena
Microsoft Word file I have inserted a copy of the letter in the body of
this e-mail.

Thanks

“Your favorife consfitaent

Laty

November 7, 2008

Palmetto Medicare Issues

Wait on hold 30-45 min to ask customer service 3 questions & 3 question
only. Customer service can rarcly answer questions on claims, Even
though they can't answer the question, it still counts as a guestion,

They state they can't se¢ the claim in it's entirety since the claim was
submitted electronically. They are unable to determine what information
is missing or what Is wrong with claim when calling on the status et 2
denial, If asked for more information than they can provide they state
hey need 10 transfer you to a level 2 claims department.

When transferred to a level 2 claims department, we've never spoken to a
pexson only heard the message "reached the voicemail box & it is full”,
hen ft hangs up the call, not even an option to return {0 customar

service. So then you wait on hold 30-45 min to tell sustomer service you
want fo speal with a supervisar of somecne who can answer your questions
now & ot o be transferred to level 2, Costomer services states they

have to wrife up a request 1o have a supervisor call back, the time

fiame is 24-48 bre. Yot no return calls, no other reeouzse,

COE.BERKLEY. 000477 ‘
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Problems with refunds. When we find that Medicare has overpaid a claim,
e prooess & submit the refund in & very timely manner with their
specific paperwork for sending in a refund. Medicare cashes the check,
and then still offsets the money on a future sob, We call fo discuss &
recoup the funds, customer service can't assist, s to go fo level 2

for assistance. We pever actually get to seach anyone oz Jeave a message
for level 2.

When call on claim status or denial, one rep will state can't ses info

or determine what the problem is, ¥ you call back, another may help you
& tell you what is wrong or that the claim is being processed; so

getting told different answers by two different reps, which is corsect?.
We also get a lot of "the claim is in process” response. When asked what
jt is "in process” for, paymeént or denial, they are yot able {o retrieve

that information.

On claims that where Medicare is secondary and they fell us the primary
infonmation did not come throngh on the clalim, they want us to got a EDI
Fax Cover Form and fax the primary eob to them, Then on loop 23 they
want us (o enfer the word FAX and 1ebill electronically, One rep told me
hat this was because of problens with fravd. Other reps have told me to
wiite these up for redetermination. We have done the redetermination
write ups and no result. Ti is nof feasible to put FAX on loop 23, it is

not indicated in the Medicare manual on how fo complete a HCFA. that fax.
i to be indicated, thus claims will be denied. Also, loop 23 would
sequire reprograrsing since it is not & universal vaive for claims
subrmission. Also had a rep tell us to submit the claim on paper & maybe
the claim will be processed. We stated we aren't allowed to submit on
paper, we have 1o file all claims electronically, we have 14 providers.

1had a cleim that 1 received a dendal 0o 18 { which is duplicate) when

1 called to find out why they denied originally, she told e she did not
Tave 2 ¢laim for the date of service Tealled on, 11old her I have an

eob from Palmetto and gave her the JON number, She stil! said she had no
clatm for that dos, How 1s that possible when we have a denial? They
simply state there is oo claim on file. No recourse,

Have a denial for a CO 50 ( not medically scessary) that I called on

and told the rep that another rep had told me this was an internal

problew and they wers supposed to be reprocessing those claimg. Thisrep
&id not know what I was talking about and said she would research this
and call me back. Her name was Tara, 1 have not heard back yet. Other
1eps have said to rebill. We have resent those claims, no other

FLOULSE.

Called Medicare spoke to Amber who said that we are using the wrong
Modifier (the EC modifier) She said the rules are different with

Palmetto than with Noridian, 1told her T think she is wrong and she

told me 1o look on the website under modifier, I looked it up and we are
doing it right, I called Medicare back and spoke to Tom who did not know
avything about the modifier being wrong and told me the claims I had
called Amber on were just peid on 10/31/08,

COE.BERKLEY. 000478
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31-60 day = $406,867.88
61-90 days = $14,147.40
91-120days = $9,230.11
121+days = $13475.27

Total=$443,720.66

<<hiedicare Issues 110608 doc>>

COE.BERKLEY. 000479
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From; Urey, Richard -@mail.house.gov>

Sent: Sunday, November 16, 2008 11:18 PM
To: Coffron, Maithew Umailhouse, gov>
Subject: FW: Medicare Update

Attach: Los Angeles Times_ Tardy Medicare reimbursements are hurting doctors in California,
. Nevada and Hawaii,pdf, ATTO0001 htm

One i neglected to forward to u from Dr., L.

Froms Lawrence Lehmer {mai!-t!@osn.com]
Sent: Tussday, November 11, 2008 1:32 PM

To: Urey, Richard

Cet Lehrer, Mrs.

Subject: FW: Medicare Updste

Not Just my practice. Shelley can further cement her reputation as the doctor's frisnd by getting CMS to move on this
issue.

Thanks

Larty .

- Qriginal Message---

Fromt: Lort M. LeBlanc [mailto-@nevadakidney,com]
Sent: Tuesday, November 11, 2008 9150 AM

Tor Lawrance Lehrner; Bette Schnur; Kay Howes

Subjectt FW: Medicare Update

i

Regards,

Lori M, LeBlang, MBA, CPC

CEO

DoctorsXLl

Kidney Spaclalists of Southarmn Nevada
Slerra Nevada Nephrology Consultants

775.287 ell
775,78 irect
775322 >

voms Michael N, Murphy, M,D, [mailk 'F@sbcgfoballnetj
Sent: Tuesday, November 11, 2008 9:50°AM
To: Lot M, LeBlanc
Subject: FW: Medlcare Update
Are you already in the Joop on this?

Michael N, Murphy, M.D., FACP, FASN,
Interventional Nephrologist
Sterra Nevada Nephrology

arson Cr
T75-883.
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-- On Tue, 11/11/08, Faiella, Shirle ma‘h org> wrote!
From: Falella, Shirley cir.org>

Subject: FW: Medicare Update

COE.BERKLEY. 000481
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Date: Tuesday, November 11, 2008, 7:10 AM

Shirley Falella
WManager, Medical Staff and Physician Recruitment Services
Carson Tahos Regional Medical Center .
1800 Medical Parkway
P.O. Box 2168
V88701

Carson Cif
T78-445 - office
778-721 ~ Cell

neis [malito NG smadocs.orgl
vember 10, 2008 11:13 A

From: Lawrence Matl
O

Subject: Medicare Update

Ta: NSMA Council
NSMA Commission on Governmental Affairs
NSMA Commission on Public Fealth
NSMA Commission on Internal Affairs
CCMS BoT
WS BoT

ect Assemblywoman Heidi Gansert

COE.BERKLEY.000482
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Assemblyman Joe Hardy, M.D.

Beverly Neyland, M.D., President-Nevada Academy of Pediatrics
Mark Berry, MDD, Nevada Academy of Pediatrics

Frod Redfern, MD, President, Nevada Orthopedic Association
Rudy Manthei, DO, Chalr, KODIN

PFrom: Larry Matheis

We've spent a Tot of time during the past several weeks responding to the growing Medicare
claims processing problems resulting mostly from the August 4th transition to Palmetto GBA from
Noridian, The contract (part of the CMS commitment to contracting out as many functions as possible)
actually combined administration of Medicare Parts A and B, New regions for these new contracts were
ereated on a population basis and Nevada was made part of the new J-1 Region with California, Hawail
and the various Pacific Islands. In 2006, when the proposal was published, NSMA opposed the new
region contending that California would consume whatever time and resources a new contractor might
have, CMS made 2 number of concessions to NSMA, but would not move Nevada back into a
ntermountain region,

Not surprisingly, the biggest part of the problem results from the fmeredible underestimate of the
fmpact on that transition of the California Medicare market, California has the largest number of
Medicare beneficiaries in the country and over 10% of the entire Medicare population. I have been
reporting since September (when the California transition occurred) the growing number of complaints
from physicians that we've received. While these have been passed on to the J-1 Medical Director Apthur
Lurvey, MD, progress has been quite slow because of the communications problens at Palmetto, The
EDY and Enrollment phone lines are still slow and Palmetto acknowledges that their phone staff were
undertrained and gave out incorrect information frequently,

The principal breakdowns have been in the Electronic Data Interchange (EDI) part of claims
processing. As first reported a week ago Saturday by Palmetto's Vice President for Medicare Operations
Mike Barlow fo the NSMA Council, the biggest problem with EDT resulted from another CMS contract-
the one to implement the HIPAA requirement that every physiclans/health care provider have a unique
National Provider Identifier (NPI). He said this was 2 natienal problem but that the carrier contraciors
were unaware that the NPI files, which had been using erossover software to lnk an NPI o previously
used identifiers, were directed by CMS to drop using the crossovers in July, That meant that all of the
practices which used the "early boarding™ test system to make sure that the claims could be processed
weren't rally testing for key parts of the data sets, It's good that the problem was finally understood, but
it was 3 months after Nevada had entered the new region. Most of the farge volume claims problems
result from this corrupted NPI database, which requires the practice to go into the NPT files nationally
stt (https://nppes.cms. hhs.gov/NEPES/Welcome.do),

As way demonstrated last week, when the Plametto team were available in the NSMA offices on
Wednesday and Thursday, there are alot of individual claims problems that Palmetto is having to fix
code by code. As they do, they post the answers on the "Alerts" section of their provider web page
(http:/ferers palmeitogha. com/I 1B ). It seems that most of the problems identified last week have been fixed.

If your practice continues to have any problems, please let me know. If necessary, we will have the
Palmetto staff back in Nevada to work through them one at a time, It was announced that a Nevada staff
person has been hired and is being trained, The person should be available in State within a couple of
weeks, Special censideration for Nevada cases is being given when identified on the phone inquiries, If
you have auy specific problems with a Paletto staff person, lef me know and I'll pass that along to M,
Barlow at his request.

We are a long way {rom seeing the system work smoothly, but it Is clear that they understand that
Nevadans are having problems, The attached article from the Los Angeles Times discusses these
problems,

COE.BERKLEY. 000483
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From: Urey, Richard —@mail.house.gov>

Sent: Monday, December 6, 2010 7:50 PM
To: ksost.com', Lehrner, Mrs. <_@mai1.house. gov>; Fiarman, Carrie
< @mail house.gav>
Ce: George. Bryan <_@mail.hous&gov>' Story, Tod
@mailhouse.gov>; Churchill, Jan &@maﬂ “house.gov>
Subject: Re: Medicare Provider Hotline #'s

Good guestion. Sorry to hear about this, Staff will find out. Carrle.

Sent from my BlackBery Wireless Mandheld

From: Larry Lehrner <-@kscsn.com>
Tot Uray, Richard; Lehrner, Mrs,

Sent: Mon Dec 06 19:36:49 2010

Subject: FW: Medicare Provider Hotline #'s

For the past 5 months or so Medicare {at least our provider- Palmetto} was taking less than 80 days to approve our new
doctors, We are now told that It will be 90 days before they can approve our new doctors. Qur lztest new doctor does
Interventional procedures and we calculate that we are owed over 100,000 (Medicare Allowable] for his services, We
cannet bill untl] we get his Medicare number and then it will take at least another 14 deys to be paid. Did Congress
mandate a fime limit on how long the Medicare Carrlers can take to approve doctors for their Medicare number?

Thanks

Larry

Fromm; Shella Poco [maiito e nevadatidney.com]
Sent: Monday, Deceml 010 3:54 PM

Tot Lawrence Lehmer @ksosn.com)

Cos Lori M, LeBlanc

Subjact: Medicare Provider Hotline #'

From: Bree Mosley

Sent: Monday, December 06, 2010 2:02 PM
Tot Shella Poco

Subject; RE; RQ Medicare Update

There are 2 numbers:

Provider Contact Center: (866} 931
?  For general information on enrollments and status of applications less than 30 days old
2 Generally you can get through within 15-20 minutes

Complex Inquiries Only Telephone: (866} sos I
7 For complex issues regarding enroflment including status of applications greater than 30 days old.

?  This line Is VERY difficult to get through to, If you can get through, the hold time is generally 30-45 minutes

{usually call the Provider Contact Center for a brief update if 10m not satisfied with the online information. When |

COE.BERKLEY.000597
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finally got through to the Complex Inguirles ling, 1t was to find out why there was such a delay, to make sure that web
was ag current as possible, and to make sure we hadnDt missed any requests for info from them,

Thank you,

Bree Mosley
Credentialing Specialist
DoctorsXL

octorsxl.com
775674 Direct Phone
775.322. ax

From: Sheila Poco

Sent: Monday, December 06, 2010 1:40 PM
To! Bree Mosley

Subject: RE; RQ Medicare Update

What is the provider hotline # that you call?

COE.BERKLEY.000598
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From: Larry Lehrner JJ@prodiay set>

Sent: ‘Thyrsday, December 9, 2010 100 PM

Tos Fiarman, Carrie -@mail\housev gov>
Subject: RE: Medicare Enrollment

Whe Is monttoring the carrier compliance with these very lax {In my oplbion) standards?

Larry

From: Flarman, Carrie [maittc TG 3. house.oov]
Sant: Thursday, December 09, 2010 9134 AM

Tot 'Larry Lehrner!

Subject: RE: Medicare Enrofiment

Hey Dr. Lehrner,

Ireached out to my contact and Congressional affairs and below Is exactly what he told me. | am stili walting to see if
CS developed these standards or if it was Congress, Does this heip atall?

“Below is a link to our Medicars Program Iniegrity Manual, specifically Chapter 15: Medicare Enroliment. If vou look under
Section 8 Timeliness and Accuracy Slandards you will ses how long the contractors have fo process the CMS-885
applications. For example, Section 8.1.1.1 taks about ChiS-855A applications, and It says the contractor shall process 80
percent of CMS-855A Initial applications within 8C calendar days of receipt, process 90 percent of CMS-855A inltial
applications within 120 calendar days of receipt, and process 96 peroent of CMS-855A Initlal applications within 180
calendar days of receipt.

ttpfuevew, oS govimanualsidowntoads/pime3c 5 ndf
The contractor is still well within their range for processing these enroliment applications, and keeping with our manual
instructions, when they say it will take them 90 days fo process.”
Carrde Flarman
Legisiative Assistant

Office of Congresswoman Shelley Berkley
(202) 2251 ‘phone)
(202) 225- )

T oo cov

Please vislt our wabsite at hitpi//berkley. house.sov/ and sign up for our emall newslester!

Fromm Larry Lehiner {maiito-@prodigy\net]
Sent: Thursday, Decembar 09, 2010 12:25 P

To: Flarman, Carrie

Subject: Medicare Enrollment

Carrie-

Have you been able to get any information on the rules regarding Medicare Enrollment and how fong the carrier can
take to process an application?

Thanks

larry

COE.BERKLEY. (000609



105

Exhibit 15



106

SBVICky, . . .
f“‘ ? . Ry DEPARTMENT OF HEALTH & HUMAN SERVICES
g‘ . ’ CENTERS FOR MEDICARE & MEDICAID SERVICES
R bk WESTERN CONSORTIUM
a%“%z DIVisioN OF SURVEY AND CERTIFICATION
&
e R TRORY
May 28, 2008

Hospital Certification Number: 29-0007
Transplant Center Identification Number: Pending

Ms, Kearent Watnem

University Medical Center of Southern Nevada
Transplantation Services

1800 W. Charleston Boulevard

Las Vegas, NV 85102

Dear Ms. Watnen:

On March 12, 2008, Healthcare Management Solutions (HMS) conducted an injtial Medicare
approval survey of the organ transplant program at the University Medical Center of
Southern Nevada (UMC-Southern Nevada), The initial survey involved the Adult

Kidney Trausplant Program.

Based onrthe survey resultsy the Centers-for Medicare and-Medicaid Servicas [CMSY has
determined that UMC-Southern Nevada does not meet the requirements for participation in
the Medicare Organ Transplant Program for the Adult Kidney Transplant Program and is out
of compliance with the Conditlons of Participation listed below. Regulations at 42 CFR §
4883 require that a provider must be in compliance with the applicable Conditions of
Participation, ’

42 CFR § 482,88 [tata Submission, Clinical Experience, and Outcome
Requiremont

42 CFR § 482,90 Patient and Living Donor Selection
42 CFR § 482.92 Orgen Recavery and Recelpt
42 CFR. § 482.96 Quality Assessment and Performance Improvement

Enclosed is form CMBS-2567, Statement of Deficiencles documenting both the Condition-
level and Standard-level deficiencies found during the survey. All deficiencies cited on the
CMS-2567 require & Plan of Correction (PoC). You are required to respond within 10 days of
receipt of this notice, Please indicate your corrective actions on the right side of the form
CMS-2567 in the column labeled "Provider Plan of Correction™ corresponding to the
deficiencies on the left. Additionally, indicate your anticipated completion dates in the
column labeled "Completion Date."

Denver Reglonal Offics San Francisco Regional Office Saattie Regional Office
1600 Broadway, Sulte 700 90 7" Strest, Suite 5-300 (W 2201 Sixth Avenue, RX-48
Denver, CO'80202 San Francisoo, CA 84108 ] Seattle, WA 88121

UMC,_ 00054
11-0243_0032
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Karen Watnem
Page2

An acceptable plan of correction must contain the following elements:

s The plan for correcting each specific deficlency cited;

e Efforts to address improving the processes that led to the deficiency cited;

o The procedure(s) for implementing the acceptable plan of correction for sach
deficiency cited;

s The completion date for correction of each deficlency cited;

s A description demonstrating how the hospital has incorporated systemic improvement
setions into its Quality Assessment and Performancs Improvement (QAPI) program in
order to prevent the likelihood of the defiolent practice from recoourring;

s The procedures for monitoring and tracking to ensure that the plan of correction is
effective and that specific deficiencies cited remain corrected and/or in compliance with
the regulatory requirements; and .

s The title of the person responsible for implementing the acceptable plan of correction,

Pleass submit your Plan of Correction by June 11, 2008 to:

Ed Q Japitana

Nurse Consultant

“Division of Burvey uid Certi Soaton
Centers for Medicare end Medicaid Services
San Franeisco Regional Office

90 7 Strest, Sulte 5-300 (5W)

San Francisco, CA 94103-6707

You (or an authorized program reprasentative) must also sign and date the bottom of the first
page of the CMB-2567. ,

The cotraction dates on the Plan of Correction must be no later than 45 days for
Standard-level deficiencies and for the Condition-level deficiencies cited under 42 CFR
5 482.90 Patient and Living Donor Selection; 42 CFR §482.92 Organ Recovery and
Receipt; and 42 CFR § 482.96 Quality Assessment and Performance Improvement,

For the Condition-lgvel deficiency cited under 42 CER § 482.80 Data Submission, Clinieal
Experience, and Outcotne Requirements, the correction date on the Plan of Comrection must
be no later thean 180 drys. Although the latest correction date may be 180 days, 2 plan of
correction will not be considered acceptable urless it outlines the steps that the transplant
program will take immediately to develop and implement a comprehensive plan of
cotrection.

You should also be aware that copies of the Form CMS-2567 and subsequent plans of
correction are releasable to the publie upon request in accordance with the provisions at 42
CFR § 401.133.

UMC_00055
11-0243_0033
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Karen Watnem
Page 3

Deficiencies which resulted in non-compliance with the Conditions of Participation
must be corrected in order for payment for covered transplant services to continue,
CMS will terminate your participation in Medicare as an approved transplant program
for the Adult Kidney Transplant Program if you do not achieve compliance with the
Conditions of Participetion by July 14, 2008 for Condition-level deficjencies cited
under 42 CEFR § 482.90; 42 CFR § 482.92; and 42 CFR § 482.96; or by October 13,
2808 for Condition-level deficiencies cited under 42 CFR § 482,80, You will receive g
notice from CMS advising you of the termination process and your appeal rights, CMS
will review the next Sclentific Registry of Transplant Reeipients (SRTR) Centet-
Specific Repott that will be released in July 2008 to-assess whether or not compliance
with the Medicare Condition of Participation af 42 CFR § 482,80 has been achieved.

The requirement that UMC-Southern Nevada Adult Kidney Transplant Program must
submit & plan to correct its Medicare deficiencies before it is granted approval of the
sbove ligted transplant programs does not affect the current status of UMC-Southern
Nevada as a participating provider of hospita! services in the Medicare Program.

If you have any questions regarding the content of this letter, please contact B4 Q.
Jepitana at 415.744- R or.by email at

Sincerely,

=
Deborah Romero

Operations Manager
CMS Wegtem Consortivm

UMC_00056
11-0243_0034
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DEPARTMENT OF HRALTH & HUMAN SERVICES
Canters for Madicare & Medioaid Sarvices

750 Becurity Bouleverd, Mail Slop §2-12-25
Baltimore, Marylarad 212441850

Canter for Medicaid and State Operetions/Burvey and Certifiration Group

August 6, 2008

Ms. Karen Watnem

University Medical Center Transplantation
1800 W, Chareston Boulevard

Las Veges, NV 88102

Dear Ms, Watnem:

This Jetter cutiines the options we discussed during our condrance <all on Augnst 5, 2008, regarding
Medicars partictpation for the adult kidney transplant program at University Medical Center, Aswe
dispussad, brsed on the suevey findings from March 2008, the acult kidney transplent program did not
tmeet Medicare's outeome requirsments based on the January 2008 report from the Scientific Registry
of Transplant Reciplents (SRTR). Ae & result, the progrem was given 2 prospective termination date
of Getaber 13, 2008, if the July 2008 SRTR report did not show that the program’s aufeomes were
tack in compliance, Basad on the July 2008 SRTR report, the adult kidoey transplant program
continues to be outof complisnce with the Medicare Conditions of Particization for patient survival,
1-year post-transplant.

As outlined in the conference call, University Medical Center has thres options:

1Y Voluntery Withdrawal — Within 7 calendar deys of the conferance call (August 12, 2048)
the trarisplant program has the option of contacting the Centers for Medicare & Medicaid
Services (CMS) and voluntarily withdrawing from the Medicare program, The ransplaat
program way reapply for Medicars af any later time period.

2 Request Approved Bused on Mitigating Fectors~Within YO calendar days of the conference
call {August 15, 2088) the ransplant program may notify CMS that it intends to apply for
approval based on mitigating fctors, Within 30 calendar days (September 4, 2008}, the
progratn should subniit any additione] information that it would Hke CMS to consider. You
should have recelved 1 document owtlining the ifertis you musl inchude in your spplication for
OIS consideration of mifigating faciors and clearly detall the specific factors which you feel
represent mitigating faotors,

H L g Tersnination - The transplant poogram also has the option of not taking any
action which would alfow the tetmination from Medicare 10 procesd as planned. If
fermination wers 1a oceur, the transplant program would still have appeal dghts under
42 CER $498,

UMC,_00255
11-0243_0045
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Page 2 - Ms, Karen Watmem

For your reference, we have also attached a table of the program’s recent I»year patient and greft
survival rates. If you have any questions ebout any of the information contained in this letter, pleass

fee] free to contact Sherry Clark NEGHRERNEE @crs hhe 2oy, (410) 786-

Sineerely,

- ] / ;7
S
- Thomas E. Harniltof
Ditector

co: CMS Regional Office

UMC_00256
11-0243_0048
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September 11, 2008

Sheery Clak

Survey and Certification Group, CMSO
Centers for Medicare and Medicald Services
7500 Security Blvid; Mailstop §2-12-25
Baltimore, MD 21244 .

ear Ms. Clark:

This lefter supplements our Request for Approval Based on Mirigating Pactors.dated August 11,
2008. To reiterate, our request is for the fellowing:

Namer

Utibversity Médical Cénter of Southern Nevada (“UMC™)

Program!
Kidney Transplant Service

Contaet:
Kareh Watneriy RN
Transplant Administrater
702-671-EBK office
3 cell

Conditions of Participation for which UMC is réquesting CMS review for mitigatibg factors
are:

42 CFR 482.80 — Data submission, clinical experience and owtcome requirements for inffial
approval of fransplant centets,

42.CFR 482.82 — Data stbmission, clinical sxperlence end outcome requirements for re-approval
of transplanf centers,

Active: 11280064 3.DOC . wl-

Confidentiat under OCE Gode of Conduct Rule 8 OGE Review No. 11.0243
. Berkiey-000025
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INTRODUCTION

UMC is requesting approvel based on mitigating factors for all of the'reasons set forth in
Appendix One of the Process for Requesting Consideration of Mitigating Favtors In CMS”
Determination of Médicate: Approval of Crgen Transplant Centers (“Process for Requesting
Considefation').

First, UMC iy barely out of compliance with the Final Rule's standard Tor oneryear patient:
survival, and would actnally be in compliance with the applicable standard but for the suicide
death of one patient Tor reasens. wholly unrelated to the patfent’s (sucoessfil} kidwey transplant.

Second, decersification of UMC would cause 2 catastrophic loss of access to care for the patients
on UMC's wait lisf and for the large and growing popudation of Seuthern Nevada. Indeed,
Nevade's Gnl'y other kidney transplant pro gram closed just two months ago on fuly 1, 2008, and.
that program s V\mt-l’md patients are still in the prooess of being mﬂrged into UMC’S walt 1igt,
AAAAA & kidney-transplant cepters (in Poenix, Arfzons! Salt Lake City, Utah,
‘Soushom Cahfom)a and Northern California) arve all af least four 16 ix howrs” drive fiom UMC.

Third, facters beyond the contrel of UMC have had a negative effect on the program’s buicotes,
ineluding the unitimely illness and death of Dr: Joseph Snyder, the program’s primary
nephrologist, and the cumrent serious.liness of the program’s primary surgeon,

Fourth, UMC's iddney travisplant program has sucoessiully implcmm(cd major quality
asgossment and:performance improvement measures in the pest six months and additionalty
enjoys unpreced\,nted support—both financlsl and etherwise—from UMT’s new executive: .
leadership team N

#HIMPORTANT NOTE##+

In addition fo the factors suinmsrized above, please hiote that-on September 9, 2008, UMC
infoimed the OPTN of its decision to inftiate immediately a period of “functional inactivation” as
deseribed in the OPTN Bylaws, Appendix B, Section I, Part C, and a8 further deseribed inthe
Final Rulde at 42 CFR 488.61(¢). UMC took this step, out of an abundancs of caution, after
Jearning on September 8, 2008, of a serfous illess reomlng the Hospxtahzancn (in 2n intensive
care unit) of the:kidney program’s primmary (and sole ‘ulitme) surgeon.’ As previously described.
10 UMC’s vorrective action plan submitted to the OPTN (see Exhibit A-5) and désoribed during
CMS® validationsurvey on August 5, 2008, UMC has been actively récivitifg additienal sm':ncal
staffio the program Al this time;, UMC is ﬁnal*zmg a contract pursuant fo-whieh the Uhiversity
of Utah il sup*vly four-ésiperienced stirgeons fromy its highly succesyful kidiey transplant
prograin to UMC®s program on a rotating, falitime basis until such fine as UMC suceessflly
rectults perinanient additional surgical staff. I light of the current serjous llness of UMC’s
primary strgeon, UMC decided to initiate fts perfod of functioneal inectivetion until sueh tie as
the contract with the University of Utah is executed and the Utah physiclans ave fieensed to

p. aclice in Nevada by the appropriate Nevada authorities, UMG will not reactivate its srosim

! The UNOS paar yeview survey tsam noted in Febroary 2008 that the primary surgeon is “well trained, skilled, and’
dedicatad to the kidney t'rmsp\ms program” (see Exhibit A-4).

Hothee 11280064, 3.00C 2 -

Confidentiaf under QOE Code of Conduct Rule 8 OCE Raview No. 110243
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suceessfullyreeruited o

i UMC has

Ao PATIENT SURVIVAL QUTCOMES

CMS? Jetten to. UMC dated August 6, 2008, correotly notes that UMC’s program doss not satisfy
the Final Rule’s one-year patient survival condition of perticipation, Fot the SRTR oohort of
July 1, 2004 — ecember 31, 2008, the “expected” number of deathe was {81, For the SRTR
cohort of January 1, 2005 ~ Jue 30, 2007, the “expected” number of deaths was. 1,75, Thus, for
eacl of those SRTR reporting perfods, UMC would be. in compliance with the outcomes
requitfement if the actual nurmber of deaths had been four (e, 4.00<1.81-43.00; and 4,00 < 1.75
+3.00) In each repoiting pétiod, a fifth death would place UMC just outside of the compiiance
standatd (by .19 for'the first SRTR oohort and by .25 for the sseond SRTR eohort).

In each wgor*mg peno& UMC’S program had five actual deaths, thus barely missing the

i LR cohorts, one of the five deaths resubied.
melated to the success of the patient’s transplant,
This patient was transplanted on March 25, 20@3 The iransplan* was successful and on May 6,
2005, the pafient's creatinine was 1.1 and her BUN was 12, The patlent committed sutcide on
May 8, 2085, At the time of listing, the pafient had 4 history of mental filness, She was desmed
10 sa1i§fy selection oriteria based upon regular psychistric cave, & successful eofpliance ‘uswry
ku'*h cogmtwe ﬁmcﬂomm ant 2 m.ppom Ve ‘msbané of 14 yeurs. I the rogram s 3ud 3

y I; 21005 through December 31 2007, As o be e i the fhree-year tabie below .
{requested by CMS fo be set forfl i this submission), UMC will report & fotad of four deaths In

the ﬁe»\’s SRTR’ repcm’ng pedod’ conseguently, JMQ 8 propram will be in comipitiance with the

the SRR issues its next report in Januery, 20097

Ascan also be seen fn the table below, UMC's frendline has been improving, partionlarly in the
final year of the three-year table (L., calendar year 2007) In that year, with 39 total transplants,
tiis were no'one-roonth dedths, one one-month graft faflure, one one-year death and one ene-
yedr graft faffure.

% Two of the other four deaths that-ocourred during the. SRTR’s two most recent reporting periods were paﬁents
who were [isted pursuant fo-fooser selection criteria than now ex )sts at the program, One patient, age 74; with
hypertension and dizbetes (but with no cardiac ymptoms and & satisfactory pre-fransplant cardiac evaluanon) died
of myscardial ibfarctios shortly A8 vansplant in Febritry 2006, Afiother patient, ege 62, with tliypertensich,
diabetes and a history of coronary ertery disease, died of cardiac arrest shortly afier transuiam in March 2006,
Neither of these patients would have satisfied the program’s revised selection criteria that was published in March
2008 {see the program* OPTH corrective setion plan, Exhibit A-8). Of the remaining two-dkathis in the reported
SKTR cohorts, one patient’s death was r eported by the coraner as caussd by chronisrenal failure even though the
patient's last creatinine result (thres weels prior to death) was 0.9, This patient was repeated]y non-sompliznt post-
operatively sod self-reporied post-operative drug abuse (pre-ranspiant evaluation reverled no psychiatrie concerns
gnd.no evidence of sibstanoe abuse). The patient refused advice 1o report 1o the BR end was foind dsad at home.
The program stispects that drog abuse wes likely the proximate cause of death,

e
3

Aetivé, 11280068 3.D0C -

Confidential under OCE Coda of Conduct Ruie 8 OCE Reviaw No. 11-0243
Berkey-000027

11-0243_0050



116

TABLR: UMC'S THRER-VEAR OUTCOMES AT STX-MONTH INTERVALS
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B, ACCESS-TO-CARE ISSUES:
1) Evidence of Acress:

Closure of UMC?s kidney trausplant program would have:s devastating effect on the patient
population ir the State of Nevada, southwest Utah, and northern Arizona: The July 1, 2008
clotire vf the lidney fransplant program at Sunvise Hospital and Medical Center (“Sunrise’ b~
the only othet transplant haspital in-the arca—means that the UMC wait list, already large, is
growitig rapidly &s forfer Sunrise patiesits ate mérged onto UMC's st Prior to the closure of
Sunrise; UMC had 137 total patients on #s wait Ist, 73 of whom were status- 1, Curently, UMC
lists: 159 total patients, 835 of whori are statas 1. Of a t6tal 162 patients who were referred to
UMC from Sunrise, 20 have been listed so T2, ahd 139 patients are still being evaluated, In
other words, UMC*s wait list could shorily mote thay double as a result of Sunrise’s olostre,
Isi-addition 10 the rapidly growing wait st at UMC, closure of UMC’s fransplant program would
sevetely itnpact the patient population because the nearest transplant hospitels are several

hundred miles froni Las Vegad, Patlents would have a much more dffioult time accessing:
transbldnts with that kind of distancé barrier and almost surely meny patients would de-list,

Active_11250064_3.DDC LA
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2)  Population Censiderativrs:

The patient populatiof servied by UMC includes a largs wénsient contingent attfdeted by cultural
and other factors unigue to Las Vegas. This population has a demonsirably high incidence of
dinbetes, drug and alcohol abuse, and prostitution, all-of which make the wait list population high-
risk compared. with other walt Hst populations.

3 Crgun-Type Considerationss

Las Vegas is a large oity with  rapidly growing population, and as such is necessari] y the sourcs
of alarge number of cadaveric organs, I UMC closes, many of those organs will be lost beceuse-
of the great distances {o the nearest transpland centers.

¢, FACTORSBEYONDTHE CONTROUL OF THEHOSPITAL

Thc Uf\/ C pro Eram nephro!oglst Dr Joseph Snyder Wha af the time was ‘oemg shared with the

; withrahi® & P06
and besame incréasingly unavailable to the program tintil Ms unﬁmely death on December 17,
2007. Dr. Snyder’s iiness and subséeuent unavailability caused straing on thie program that
might well have indirectly effsoted UMC's oudcormes for parts of 2006 and 2007, Furthermorz,
while not related to the cohort perfod of 1/1/2005-6/30/2007, UMC's primary transplant surgeon
is also now il with a seriousiliness thh protupted the program to inactivate as of September 9,
2008, The program wilk net be reactivated unil new surgical personnel have been hired,

D, QUALITY IMPROVEMENT AND MANAGENENT INTERVENTIONS
1) Analpsise

UMC has engaged in a comprehensive, thorough, and farreaching rost cause analysis, leading to
the extensive Correvtive Action Plan submitied to CMS (see Exhibit B). Furthermore, UMC
submitted & final Corrective Action Plan to the OPTN within the last two weeks, and in a
September 5, 2008 telephosie call, OPTN ¢taff confimmed that the plan is satisfhetoiy (5ee Bxhibit
A-5).

2 oAPn

UMC meets all three of the QAPI criteria sef forth in the Process for Requesting Consideration:
significant improvements 1 its QAPT Program, implemenitation of inprovements, and
insufficient time for improvemenss to manifest in SRTR dafa, UMC has instituted a major
revision of ity policies. and procedures; to conform to OPTN and CMS guidelines (sce Exhibits A-
5 and B). In March 2608, UMC established a Transplant QAPI Committee, which has been
meeting monthly for the purpose of developing frandplant-specific policies. Spcc)ﬁc policy
changes include the folléwing: On Matoh 19, 2008, UNC revised its policies fn the management
of recipient and living donors fo encornpass all of LhA pmgram § tultidisciplihary team,
Multidisciplinary roundsiwere re-instituted on March 19, 2008, and & multidisciplinary
documentation too! was adopfed and is completed on every inpatient atfiliafed with the
transplant program. The transplent social weorker was dedicated to the fransplant department on
2 fullime basis on May 27, 2008 On March 19, 2008, UMCT also implemented revised
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pracedures for consent for the potential recipient and living donor. All potential recipients end
donors ave required fo sign informed consents {br evaluation and surgery prios to procesding
with work-up. Consent farms have been revised to. incorperate componehts that must be
conteined in the consent process as required by the Final Rule and the OPTN, and the forms are
given to each patient in the initial patient packet,

f1 March 2008, & revision of clinle charts was begun to provide & more structured and
streamlined process for correlating patient medical records. The new chasting process is-now
complete, On March 19, 2008, UMC implemented revised provedures for ABQ verification, and
the new process was approved by the Medical Executive Conithittes on Maich 23, 2008, An is-
service Waindng was provided Yo il operating rooim nurses en wilization of the fevised ABO
formy ot June 5, 2008, OnMatch 31, 2008, a new clitds prosess was iniplemented, incltding »
new eveluation process for fiving doners, At that time a living donor voordineter was also
estelilished,

In.April 2008, severaliransplant pold esawererevisadin.collaboration sith.the sensplant:
surgessn, nephrologxs‘»s teansplant administrator, and coordinators; Including:the pre-transplent
process, post-transplant prodess, and the fiving donor process from entrance into the program
through posi-donation. In April'a policy was alse implemented to ensure collaboration and.
communication betveesi the fransplant center and dialysis centers. With all of these policy
chedges;, UM has moved fom & “siirgeon-driven™ progtam (as charactérized 5y the UNOS pesr
review survey feam It Febifvary 2008) {o e coruprehensive multidiseipliniary approach.

A sufficlent amount of time has not yet passed fo allow for these improvements to be reflected in
the SRTR. dats, but as stated in- TeSponss {6 Patlent Qutcomes, section A above; wher the next
SRTRreport is pubhsbed for the period 7/1/2005-12/3172007, two deaths will fall out of the:
eohort, and UMC will be i compliance with the Finaf Rule's outcomes standard, Further
improvement fs expeofed as the QAP takes deeper root within the program:

3] ‘overning Body and Managemeniy

UMC’s new executive leadership feam has dethonstiated an uiprécedented financial and
philostphical comuiltment to sippirting UMC's kidhey trabsplant prograt. The three criterfa
of improvements fn management, hmplementation of thdse lmpreverments; and insufficlent time
for the impreverients to iianifest i the SRTR data, us sef forth i the Process fr Reqnesﬁxig
Congideration, have all be¢n met, UMC hes achieved impressive chenges fn exseutive
lendership and administration according fo the corrective action plan recently submitted 1o the
OFTN (see Exhibit A-5), including the following:

1 Appointment of Kathy Silver as the permanent Chief Exebitive Officer as of
April 15, 2008,

V] Appointment of Karen Wainem as a fulltdme, dedioated Transplent Administrator
on March 14, 2008,

3} Appointment of Mario Paquette, LPN, as Data Coordinator for Transplant Servics
on May 27, 2008,

Active_Y 1200084 3.D0OE ™
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4y Appottment of two additional Clir»ical Transplant Coordinators; one of whom
began work on July 14, 2008, the other of whom began work on August 4, 2008,
One of these new coordinators is dedicated to the crucial fask of wait list
management.

A critical menagement change that UME has-instituted, as 2bted in the OPTN Corrective Action
Plan, is that for the fitst ime the dedicated Transplant Administrator, Karen Watnem, reports
airbctiy 1o the Chisf Exsoutive Ofﬁcer, 50 the frag’m‘er‘xted reporting hoted by the UNOS peer
review survey teath in February 2008 is no longer inl existence:

As acknowledged in its Corrective Action Plans to both CME and the OPTN, UMC has
previously suffered from sysfcmw deficiencies that may have adversely affected its patient
oueomes: Ovar thé past six mmsths, a conoer ried gffort has been put forth 1o analyze and correct
_these def 3 tive-action pian has been snecessflly implarentad

et exacutive leadérship has demotisirated unprecedented support for the program, Critical
poticies, including patient selection criteria, Fave been revamped updated and improved, A
mode] QAPT program isin place, Lines of communication are clear and, for the first time; a
fulltime, dedicated ransplant adminstrator feports directly to the CEO.

The program has for some time been aggressively rebruiting for addifional permanent surgjcal
staff, Out of an abitndasive of cattion, when the program's sole fulltinie surgeon fell seriously ill
last week, the program decided that it was fn the best interests of ifs patients to inftiate a period:
of funcfional inactivation to ensure that all of the systemic merovements that have beenr
implemented arc matched by a firsi-class surgical feam with appropriate:levels of breadth and
depth, As noted above, UMC will not re-activate ity program until such a.surgieal staff is fully in
place. The program knows of no better way of demonsirating its commitment to euistandmg
patient outéqroes than by calling this “timeout™ to ellow fof the retention of a robust surgical
eamh.
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We request that CMS seriously consider these mitigating factors when making its certification
decision. We believe that UMC has already satisfied the Final Rule’soutcomes standard once
the mon-transplant-related patfent death is teken ints account, Bven so, WMC has alrsady
demonstrated its commitment o improve its ouscomes by implementing the measures noted
above, Finally; closing the program would mean great herdship for the patients on its wait list,
given the recent closure of the program at Svarise and the migrafionof Sunrise’s patients to
UMC"s wait list, and the fact that GMC is the only kidney tranéplant progrem within several
husidred miles of Las Vegas, We ask that CMS grant approval fo UMC based on thesa
mitigating circumstanses,

If there are any questions concersiing i

request please feel free to:contact Karen Watnem or
me. :

Sincerely,
Kathleen Silver

Chief Executive Officer
University Medical Cenfer of Southern Nevada

Active ) 1280064 3.D0C -8~
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Timelines University Medical Center of Southern Nevada
Kidpey Trarsplant Program
Survey, Correspondence and Enforcement Action

March 2008
16-12 Initial Onsite Survey
May 2008 ’

28 CMS Regional Office sent letter t0-UMC with survey findings,
Condition-level findings for: Ouicomes, Patient and Liviag Donot
Selection, ABO Verification, and Quelity Assessment and Porformancs
Improvement (Original termination dates Tuly 14, 2008, and October 13,
2008- both later extended) \

Jorie 2008 ’ T C ’

11 Plan of Correction for 2567 due from UMC

Tuly 2008 : '

14 Criginal termination date for Condition-level deficiencies other than

~Guteomes:- '
August 2008

4 {UMS RO sent lefter to UMC extending texmination date for deficiencies
not related o patient sarvival outcomes

5 Conference oall with UMC to outline that the progracn did not meet the
July 2008 SBRTR outcomes and describe program’s options 1) voluatary
withdrawal; 2) request approval based on mitigating factors; 3) allow
termination to proceed.

57 Swrveyors conduct onsite revisit at UMC to review correction of sérlier
cited deficiencies. Three deficiencies still omstanding including: 1)
patient survival outcomes; and 2) ABQ verification during orgen recovery

9 *Send follow-up letter to UMC confirming August 5, 2008 conference call
findings,

11 “UMC submits letter to CMS outlining infent to apply for approval based
on mitigating factors

Septernber 2008

CMS_Bdr1_0073
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5 CMS RO sent letter to UMC with findings from re-visit and requesting
plan of correction
11 UMC submits fall request for approval based on mitigating factors
13 Digcussion by CMS Mitigating Pactors Panel
23 Discrgsion by CMS menagement and decision to deny appmvsii based on
mitigating factors, de-certification timeteable proceeds,
20 Conference call with UMC to relay that the termination will continue (i.e.,
the request for approval based on mitigating factors was not successfisl)
Qclober 2008 ,
13 Original termination date for Condition-level deficiencies related
o outcomes
16 Letter to UMC from CMS Regional Office, Medicare de-
certification set at November 20, 2008 unless the ptogram chooses
to withdraw by October 24, 2008
b e e Regpeived-call-frome-aitorney-representing UM G- The facility-doeg- - = ==« -~
not have sufficient time to provide beneficiaries with 30 day notice
and there was an error in the fype of outcomes not met. CMS
agreed fo re-send the letter with later termination date fo allow
sufficient time for beneficiary notice and to corract the notice.
23 Re-send Letter to UMC from CMS Regional Office, extension of

Medicare-de-certification date to December 3, 2008, unless the
program chooses to voluntarily withdraw by November 6, 2008

CMS_Bdr1_0074
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o seRvICRy,

‘“’ DEPARTMENT OF HEALTH & HUMAN SERVICES
CENTERS FOR MEDICARE & MEDICAID SERVICES

Consortium For Quality improvement and Survey & Certification Operations

Western Consortium — Division of Survey & Certification

I‘:"E
o,
o Refar lor WCDSO-

Cetober 31, 2008

Ms, Kathy Silver

Chief Bxecutive Office

University Medieal Center — Southern Nevada (UMC)
1800 W, Charleston Boulevard

Las Vegas, NV 89102

Re: Adult Kidney Transplant Program
Dear Ms. Silver:

As communicated in the October 23, 2008 latter, the Centers for Medicare & Medicaid Services
oA . 1P SIS, & Al £ T8 . Ol s 3
(MR determined-thattheddultibidnoy-Culy-tr

4 £. gty s 7.1, :v::si‘ﬁw Madisal-Ceniap-
§5) it FRY T
does not meet federal requirements for participation as a Medicare-approved transplant program,

After examining the unique clroumstances of the UMC, the imminent efforts to effectuate
jmprovements, and most importantly our shared desire to minimize disruption to the health care of
potential organ recipients, we will extend the termination date until January 8, 2009, Accordingly,
1o Medicare payment will be made for transplant services furnished by the center on or after thet
date. This action does not affect the Medicars hospital provider agreement for UMC itself.

Al other due process rights and contact information from the October 23 letter remain unchanged.
Farthermore, you continue to have available to you the option to voluntarily withdraw prior to the
termination effective date. The associsted publication of public notice in the Las Vegas Sun, will
therefore ocour no later than December 8, 2008, unless & binding, mutual agreement is achieved
between the parties (with performance milestones), and the agreement is executed priot to
December 8, 2008, We reaffiim the basis for taking the termination action and reserve the right to
pursue termination based on those original sucvey findings previously conveysd to you and the
history of unacceptable outcomes (as indicated in the July 2008 risk-adjusted outcomes report from
the Scientific Registry of Transplant Recipients Report).

Further, we are extending the scheduled termination date to January 8, 2009 based on the
understanding that the interim milestones in the Attachiment to this letter (enclosed) are met. This
extension will permit the hospital additional time to explain recent actions taken by hospital to come
into complience with federal requirements for patient safety and quality of care, reduce mortality
rates, and implement additional improvements that the hospital proposed to CMS on October 29,
2008, '

Tn November 2008 CMS will review details of the hospital’s improvement strategy. Should CMS
determine that the fmprovement actions are not likely to enable fulfillment of the Medicare

Denver Reglonal Office 8an Franholsco Regional Office Seattle Regional Office
1800 Broadway, Suite 700 80 7™ Streat, Suite 5-300 (5W) 2201 Bixth Avenus, RX-48
Denver, CO 80202 San Franclsco, CA 54103-8707 Szatile, WA 88121
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Conditions of Participation, CMS will provide a writien explanation of the determination prior to
December 8, 2008 and the scheduled January 8™ termination of Medicare participation will proceed.

I CMS and the hospital do execute a mutually-binding agreement prior to December 8, 2008,
however, CMS may permit a further extension of the prospective termination date beyond January
8, 2009; CMS§ would then schedule an onsite survey in 2009 to vesify that the improvements are
effective in mesting ali federa! requirements. Should this later survey verify that the transplant
program rneets all CMS requirements for patient safety and quality of care, CMS may rescind the
termination. However, if the re-survey finds that the hospital does rot meet all federal Conditions
of Participation, CMS would continue proceedings for the termination of the adult kidney transplant
center's Medicare participation.

We look forward to further discussions and actions within the coming weeks 0 meet our common
objective of high quality health care for transplant recipients in UMC’s adult kidney transplant

rogram. If you have any guestions concerning this letier, please contact Ed Q Japitana at 415-744-
by email & ZFiems.hhs.gov,

Sincerely,

ol B NEED
Deborah Romero |
Operations Manager

CMS Western Consortium

Enclosure

¢ Ws, Karen Watnem, Administrator, UMC Transplant Services
Wr. Glenn Krinsky, Attorney
Nevada State Department of Health
Commander Steve Chickering, Associate Regional Administrator, Survey & Certification
Thomas Hamilton, Director, Survey & Certification Group, CMS
Angela Brice-smith, Deputy Director, Survey & Certification Group, CMS .
Karen Tritz, Technical Director, Transplant Program Survey & Certification, CMS
CMS Fiscal Intermediary/Medicare Administrative Contractor
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Altachinent

CMS' one-month extension of the termination date wiil permit UMC to provide additional
information to CMS to demonstrate present readiness to provide safe transplantation services of
high quality. CMS will engage with UMC in the next 2.3 weeks to consider recent actions by the
hospital to improve quality of care, reduce mortality rates, and implement additional improvements
that the hospita] proposed to CMS on October 29, 2008.

In November CMS will review details of the hospital’s improvement strafegy. Should CM8
deterraine that the improvement actions are not likely to enable fulfillment of the Medicare
Conditions of Participation, then the scheduled termination of Medicare participation will proceed.
1f CMS and the hospital agree, however, CMS may permit 8 further extension of the prospective
termination date beyond Jarary §, 2009 and would then schedule an onsite survey in 2009 to verify
that the improvements are effective in meeting all federal requirements, Should this later survey
verify that the transplant program meets all CMS requirsments for patient sefety and quality of care,
CMS may rescind the termination.

While the outeome of these additional deliberetiols 1S not pre-determined, we are eficcuraged 0 1he
hospital's indicated willingness to make necessary improvements.

Relow are certain actions and informational resources that we will need to begin the additional
. review.

A, Surgieal Canabilities i
¢ We nnderstand that UMC wil} execute contractual agreement(s) with qualified Nav. 10, 2008

surgeons to maintain a fully operational surgical team that provides local surgical
soverage 24 hours per day/ 7 deys per week, If'the agreements provide for
rotational coverage, there must be significant protections and processes in the
agreement fo snsure that the rotational coverage does not result in fragmented care
- for patients during the post-transplant period. Please describe such arrangements
and the status for the surgical team 1o be licensed by the State of Nevada and to be
credentialed by UMC.
Provide CMS a copy of the written agreement(s) with such surgeons. .
Describe the specific nafure and breadth of coverage by the surgical team during
" the transplant petiod to ensure continuity of care,
B, Mainfenance of an Effective Internal Quality Assessment and Performance Naov, 10, 2008
Improvement (QAPT program. UMC will sent to CMS: :
« A copy of the written Quality Assessment and Performance Improvement program
operational protocols, including proiocols for:
1. Regular review of all oulcomes (patient and graft survival rates);
2, Timely review of all 30-day readmission and complication events;
3. Chart review to verify compliance with the blood type verification policies.
« A list of the members of the Quality Assessment and Performance Improvement
tearn and their itles or description of primary responsibilities at the hospital;
« A list of all of the objective performance measures curremtly tracked by the QAPT

"
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program. ]

« Documentation that a fill analysis was conducted of the adverse event that
oceurred in Spring 2008 in which a living donor’s native kidney failed subsequent
to the donation; a copy of the recommendations for policy or procedural changes o
prevent a recurrence, and a description of the actions implemented t0 prevent a
recurrence and to promote compliance with the hospital’s own policles for donor
selection and follow-up,

C, Administrative and Surglcal Leadership: Nov. 10, 2008

¢ Provide a written plan that fully describes the implemented and planned changes
to transform the key administrative and surgical leadership of the program, The
plan must identify previous leadership, and current and future leadership which
would include both interim steps (during the period of the agreement with the
University of Utab) as well as long-range plans, :

& Deseribe specific commitments the hospital has made to support the development
and proper administration and oversight of the program.

COE.BERKLEY. 000465
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Provide individual name{s) and any additional description of changes that UMC will be making or
has made in the administrative or surgical leadership to transform the program and ensure that these
efforts are sustained,

Position . Time Period Deseription of other
Janiary - Intering, Long-range changes to these
September 2008 | During plans, positions
Agreement with | followtng Univ,
Univ, of Utah. | of Utah

) agreement

Chief Executive
Officer

Chief Operating
Officer

Director of the
Transplant
Program

Transplant
Administrator

Primary Transplant
Surgeon

ther Transplant
Surgeons

Primary Transplant
Physician

Other Transplant
Physician
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Please respond to the following question by November 12, 2008

D. Questions Regarding the Agreement between the University Medical Cenfer and surgeons
from the University of Utah

1. What is the duration of the agreement between the surgeons from the University of Utah and
the surgeons from the University Medical Center? What are the specific actions the hospital
is taking to enlist and maintain a complete, local surgical team full-time beyond the interim
rotational assignments?
Wheo are the four surgeons (and their qualifications) who will be serving in a rotating
function? Are thelr primary responsibilities at the University of Utah to perform kidney
transplants (i, they are part of the kidney transplant ptogram af the University of Utah)?
Will these four surgeons also be recovering organs with the Organ Procurement
Organization?

2

b

E. Pre-Transplant )
1. Who are the primary transplant surgeon and primary transplant physician designated to the
OPTN for UMC? Have they been approved by the OPTN?
AT Rt TR eSO e o A S ATy ear 10T [IVINE GOToTe nd Candidaies! What
are their roles?
3. Will a transplant surgeon see all potential candidates being evaluated for transplantation?
4, Who are the nephrologists(s) evaluating the patient? Are those individuals specifically
treined in transplantation? ) .

5, What was the average days/weeks needed for a patient fo complete an svaluation prior to
going inactive? Does the program expect that this will change?

6. If surgeons are coming in on a rotating basis, how will they evaluate the patients? For
example, if the patient comes one week and requires more testing, will the patient have to
wait until that surgeon who initially saw him or her rotates in again to teview his/her follow
up? What will be the arrangements to ensure continuity of care for the patients? What
arrangements are in place or are being made to prevent delays in listing of the patients?

7, Will the transplant surgeon wha evaluates the patient be the individual who participates in
determining whether the program’s selection criteria are met? .

What is the process the program will use to decide when the patient is listed (mesting,

iscussion, paper review by the team)?

&

R, Transplant
1, We understand that there will be 2 Uteh surgeons available onsite at University Medical
Center at all times. Is this accurate or is another arrangement contemplated?

G, Paxt-Transplant
1. How will patient follow-up be maintained if the surgeons are serving on a rotating basis?
What will be the arrangements to ensure continuity of care for the patients” follow up care?
2. Who is the transplant nephrologists(s) who will be following up with the patient
immediately post-iransplant and post-discherge? What will be the arrangements to ensure
continuity of care for the patients? Wil the nephrologist call the surgeon in Utah if he/she
has a question vith regard to a patient whose surgeon is off rotation and not available at the
Nevada transplant hospital?
Will the surgeon from Utah have any access to patient medical records when they are not in
Nevada?

o
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From: Kathy Sitver

Sents Wednesday, October 22, 2008 1:21 PM
To: rory reid IRl ionelsawyer.com>
Subject: Kidney Transplant program

Sorvy fo bother you about this, but did you have & chance lo mentlon fo Senalor Reld about our needing his help
reganding the problems we are having with CMS and the Transplant program? | heard from Shelley Berkeley this morning
and we have a call with her staff this afteroon. | have also asked a close friend, who is releted by marriage to John
Ensign to try to get some assist from him as well, At this point | feel that we must reach cut to our Federal folks f we are
1o stay an action by CMS, Thanks for your help.

Kathloen Sliver

Chief Exeautive Officer

Universfly [edical Cenfer of Southem Nevada
{702} 363

COE.BERKLEY, 087835
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From: Luband, Charles A,
Sent: Thursday, October 23, 2008 2:05 PM
Tos Coffron, Matthew [Pmail house.gov>
Cet Luband, Charles A. rOPEsgray. com>
Subjects RE: UMC Conference Call

Dropesgray,com>

Thank you so much.

Ve're sl working through the offices, but here's 2 quick stams
repott:

Y think Sen. Ensign's office is also fnclined to help, but Michelle
wanted to look through the materials and discuss with the Senator,

We spoke this morning with Sen. Reid's office (Kate Leons and Janice
Willer in Las Vegas) and they very mmol want to help, although the staff
nceds to reach the Senator to coordinate,

1just spoke with Alanna Porter inRep. Porter’s office. They would

very mch like to do & delegation fetter, T also enconraged her 1o call

the two nurmbers I'm providing you below and she also offered fo have the
Congressman cell Kerry Weemns and Herb Kuhm,

Twill reach ont shortly to Leanse Walker in Dean Heller's office,

I you wat to call someone at CMS the person to call at the Regional

Office is Deborah Romero at 41574 r Karen Tritz at 410-755 R
The message at this point is to not issue a new Jetter terminating UMC's
approval. You should know that yesterday we recetved an email fourth

hand where Ms, Romero indicated that they intend to resend the letter

very shory.

Charles A, Luband
ROPES & GRAY LLP
20250 JJJM 202-607 [ 7 202353 R
One Metro Cenfes, 700 12th Streot, NW, Suite 500
Jach: 20003-3948
TOPESETEY.COm
WWW.TOPESSIAY,com

——Original Message-----
From: Coffron, Matthew [
Sent: Thursday, October 23, 2008 1:29 PM
To: Luband, Chatles A,

Subject: RE: UMC Conference Call

Hello Chatlie,

Ispoke with the Copgresswoman this morning, She confirmed that she is

COE. BERKLEY. 000287
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happy 10 send a letter (which T am cutrenfly drafting) and would be open
1o doing something as a delegation in the future. She also mentioned
having spoken with Senator Reid on this issue. .

1 also tried to call Ed Japitana at CMS 1o get some clarification on
their pasition, but learned that he is out this wesk.

Please keep me posted on the response you get from other offices if you
[

Thanks,
Matt

Matthew Coffron

Legisiative Assistant

Office of Congresswoman Shelley Berkley
403 Cennon Honss Office Building
202-225

w—Original Mgssage--mm-
Prom; Luband, Chardes A, [mailis

Sent; Wednesday, October 22, 2008 10:07 PM
To: Coffron, Matthew

Ce: Luband, Chatles A,

Subject: RE: UMC Conference Cail

@

Matt -

1jnst wanted to send an email fotlowing onour call this afternoon. We
very mueh appreciate the Congresswoman's help in this matter. Please
feel fiee to comtact me if you have any questions or need anything,

We spoke with Micheile Spence in Ensign's office after we spoke with,
you, and are hoping to speak with K ate Leane tomorrow,

Charles A. Luband

ROPES & GRAY LLP

7 202-50s [ M 202-0 /M 7 20-3 N

One Metro Center, 700 12th Street, NW, Suite 500

Washington, DC 200035-3948
U ) 1o s gy COt

WWW.IOPESSIAY.CoMm

Clreutar 230 Disclosure (R&:G): To ensure compliance with Treasury
Depariment regulations, we inforrn you that any U.S. tax advice contained
in thiis o ication (including any attacl was not intended or

COE.BERKLEY, 000288
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written {0 be used, and cannot be used, for the purpose of avoiding U.S.
tax-related penalties or promoting, marketing or recommending to another
patty any tax-related mafters addressed herein,

This message (including attachments) is privileged and confidential, If
you aze not the infended recipient, please delete it without further
distribution and reply to the sender that you have received the message
in error,

From: George, Sandra Caron

Sent; Wednesday, October 22, 2008 3:46 FM
To: @mail house.gov

Ce: Georgs, Bryan, Luband, Chatles A,
Subject: UMIC Conference Call

Hi Matt,

Tunderstand that you will be spealding with University Medical Center

and several of my colleagnes at Ropes & Gray (including Charlie Luband,
who I have copied above) regarding UMC's kidney transplent program. As
you kuow, this is a very urgent matter - CMS has indicated that it plans

10 take steps as soon as Novembet fo terminaie the program's Medicare
eligibility status, which would result in closwre of the program,

1 have attached a background paper that explaing the issue and sets
forth UMC's request for the C oman's and your assistance,
Relevant correspondence between UMC and CMS is also attached.

We very much appreciste your taking the time to discnss the lssue
{particularly on a sunny recess day) and hope that we san count on the
Congresswoman's assistance (o prevent the elimination of Nevada's only
kidney transplaut cenier,

Thanls, again.

Best regards,
Sandra

Sandra Caron George

ROPES & GRAY LLP

1202508 S 7 202-383

One Metro Cender, 700 12th Street, NW, Suvite 200

Wagchington, DC 20005-3948

{@ropesgray .com

WW'W JOPSSEray £om

Not admitted in the District of Cohurbia. Supervised by Ropes & Gray
LLP Partaers who are membets of the District of Columbia Bar,

COE.BERKLEY. 000289
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From: Porter, Alanna mmail\house. gov>

Sent: Thursday, October 23, 2008 1:54 PM

Fo: Coffron, Matthew —@\naﬂ,housc. gov>; Walker, Lecann
N ;- 1ouse. gov>

Subject: FW: UMC Kidney Transplant Program

Attachs CMS-UMC Comrespondence.pdf, Wash_7337137_3_UMC TPs for Hill DOC

Hey - you guys want to do a joint letter?

~~-Original Message-—
From: Luband, Charles A. {3
Sent: Wednesday, October 2.
Te: Porter, Alatna

Ce: Luband, Charles A,
Subject; UMC Kidney Transplant Program

8 10:28 FM

Al -

T an attorney in Washington with Ropes & Gray., We represent UMC of Southern Nevada, which has 4 rather desperate issue
regarding the Medicare status of UMC's kidney transplant program. This is a very urgent marter - CMS has indicated that it plans to

e sieps a5 soon as Novernber to ferminate the program's Medicare sligibility status, which would result in closure of the program
and the Joss of a transplant center that currently has over 250 people on 18 wajthist. -

Thave attached a baclkground paper that explains the fssue and sets forth UMC's request for Congtessman Porter's and your assistance,

Relevant corregpondence between UMC and CMS is also atfached,

Charles A, Luband
ROPES & GRAY LLP
1 202-505 [ 1 202-507 R 20235
One Metro Center, 700 12th Street, N'W, Suite 900
Washington, DC 20005-3948

ropesgray, com
WWW.TOPeSETay, coI

Circular 230 Disclosore (R&G): To ensure compliance with Treasury Department regulations, we inform you that any U.S. tay advice
contained in this comimunication (incloding any attachments) was rot intended or writen to be used, and cannot be nsed, for the
parpose of avoiding U.S, tax-related penalties or promoting, marketing or recormending to another party any tax-related matiers
atdressed herein, i

This message (ncluding attachments) is privileged and confidential, If vou are not the iutended recipient, please delete it without
further distribution and reply to the sender that you have received the message in error.,

COE.BERKLEY. (000256
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From: Porter, Alanns | R bovse.gov>

Sent: Thursday, October 23, 2008 4:1.0 PM
To: Coffron, Matthew mm ail house.gov>
Subject: Re: Draft Letter to CMS

Awesoms. Thanks,

From: Coffron, Matthew

Tor Porter, Alanna

Senk: Thu Oct 23 16:09:10 2008
Subject: RE: Draft Letter to CMS

| just spoke with her on the phone. She Is going to take a look at it now.

Matthew Coffron

Legislative Assistant

Office of Congresswoman Shelley Berldey
403 Cannon House Office Building
2022251

From: Porter, Alanna

Sants Thursday, October 23, 2008 4.08 PM
To: Coffron, Matthew

Subject: Re: Draft Letter to CMS

{think fis great. Leeann has stil not gotten back to me,

From, Coffron, Matthew
To: Porter, Alanna
Sant: Thu Oct 23 18:04:31 2008
Subject: Draft Letter to CMS
October 23, 2008

Dear Acting Administrator Weems,

We are writing to express our sirong disagreement with a recent CMS decision to revoke Medicare
approval of Nevada’s only kidney transplant program at the University Medical Center (UMC) in Las Vegas.
We are concerned that this decision could have strong negative consequences for our constituents.

It has been brought to our attention that the kidney transplant program at UMC will have its Medicare
approval revoked effective November 20, 2008, We are troubled that this revocation is proceeding despite the
fact that UMC has implemented measures to improve quality and taken substantial steps to address the
shortcomings cited. This decision also ignores significant mitigating factors and circumstances out of the
center’s control,

Sinee originally notified of the deficiencies in the transplant program, UMC has submitted a Corrective
Action Plan to CMS and taken significant steps to improve quality of care and improve both management

COE.BERKLEY. 000290
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procedures and patient outcomes,

The one remaining unresolved deficiency cited in the August 4, 2008 Jetter sent to UMC by CMS is the
one-year patient survival condition of participation, For two separate but overlapping Scientific Registry of
Transplant Recipient (SRTR) cohort reporting periods, UMC did not meet the compliance standard because of a
single patient death. However, UMC exceeded the one-year survival condition of both reporting periods due to
the suicide of a single patient transplanted in March of 2003, which fell in the overlapping segment of the two
reporting periods (July 1, 2004 to December 31, 2006 and January 1,2005 to June 30, 2007),

This suicide of an otherwise successful transplant patient is lamentable, but beyond the control of UMC.
Additionally, data for the latest cobort reporting period from July 1, 2005 to December 31, 2007 setio be
released in January will show that UMC has come back into compliance with this final requirement.

Revoking Medicare approval for the UMC kidney transplant program is uncalled for and will jeopardize
the health of hundreds of cur constituents while placing a severe burden on transplant centers in surounding
states. We ask that you reconsider this decision, and would be happy to discuss this situation with you further if
necessary, Thank you for your consideration and look forward 1o your response.

Sincerely,
SHELLEY BERKLEY ! JONPORTER | DEAN HELLER
Member of Congress | Member of Congress [ Member of Congress

Matthew Coffron
Legislative Assistant

Office of Congresswoman Shelley Berkley
405 C: use Office Building
202-225

COE ., BERKLEY. 000291
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@ungress of the United States
Washington, 8C 20515

October 24, 2008

Kerry Weoms

Acting Administrator

Centers for Medicare & Medioald Services
7500 Security Blvd

Baltimore, Maryland 21244-1842

Dear Acting Administrator Weerms,

We are writing to express our strong disagreément with the apparent CMS decision to revoke Medicars
approval of Nevada's only Mdney transplant prograny at the University Medical Center (UME) in Las Vegas, We
are concetned that this decision does not protect Medicare beneficiaries, and could have strong negative
consequences for our constituents

It has boen brought fo our attention that the kidney transplent program at UMC will have its Medicare
approval revoked effective December 3, 2008, "We are troubled that this revoeation is proceeding despite the fact
that UMC bas implemented measures to improve quality and taken substantial steps to address the shortcomings
cited. This decision 2lso ignores significant mitigating factors and circumstances out of the center’s control,

Since originally notified of the deficiencies in the trangplant pr_eg%zm UMC has submitted a Corrective
Action Plan to CMS and-aken signifidant steps to imyprove quality of care-and improve both management
procedures and patient outcomes.

The one remaining wnresolved deficiency cited in the August 4;,2008 Tetter sent to UMC by CMS is the
one-year patient survival condition of participation. For two séparate but overiappmg Scientific Registry of
Transplant Reolpient (SRTR) eohort reporting petiods, UMC did not meet the compliance standard beoause of the
inclusicn of a death that resulted from a patient’s suicide i May, 2005, This death from over three and 2 half
vears ago still falls in the overlapping segment of the two reporting periods (July 1, 2004 to Desember 31, 2006
and January 1, 2005 {o June 30, 2007).

This suiside of an otherwise successful transplant patient {s lamentable, but beyond the control of UMC.
Additionally, data for the Jatest cobort reporting period fropa July 1, 2005 to December 31, 2007 set to be released
i January will show that UMIC has come back inte compliance with this final requirement.

Revoking Medicare approval for the UMC kidney transplant program is unealled for and will jeoperdize
the health of undreds of our constituents while placing a sevére burden on transplant conters in surrounding
states. We ask that you reconsider this desision, and would be happy fo discuss this situation with you further 3f
necessary. Thank you for yeur consideration and look forward fo your

Smcar ely,

ey S @?f e
i} ,ﬁ‘; JON PORTER DEAN HégLLER
1 “fember of Congress Member of Congress

PRINTED ON RECYOLED BAPER

Confidential under OGE Code of Condunt Rula 8

Berk!ey O00074
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Lawmekers intervene i bid to yetain transplant servicas - News - RoviewJoumal.com Pagelof3

reviewjournal.com CEL PRINTTHIS

Powered by Stimatighy

Lawmakers intervene in bid to retain
transplant services

BY ANNETTE WELLS
REVIEW-JOURNAL

Posted: Oct. 30, 2008 ] 10:00 p.m.
Nevada's only kidney fransplant program might have a Jifeline.

Rep. Jon Porter, R-Nev,, sald Wednesday he has had productive conversations
twice in two days with Centers for Medicare and Medicaid Services, the agency
that informed University Medical Center that certification for its transplant center
is being revoked effective Dec, 3.

Porter said in one of his conversations with CMS, he received assurance that the
investigation of UMC's transplant program would be re-examined,

“The acting director has commitied to me that CMS will review the whole
invesfigation fo ensure it was handled appropriaiely,” Porter sald. "l have made it
clear to CMS that this is a critical program for Nevadans.”

Porter, along with Reps. Shelley Berkley, D-Nev., and Dean Heller, R-Nev., sent
a letter to CMS urging the federal health agency to reconsider its decision to
decertify the transplant program.,

Porter met with Kerry Weems, CMS' acting administrator, on Tuesday in Las
Vegas. He spoke with CMS officials again Wednesday while back in
Washington.

David Cherry, a spokesman for Berkley, said the congresswoman Is scheduled
to meet with CMS officials sometime today. [t was unclear whether Heller would
be speaking with CMS.

Porter said "key areas" that concern CMS about the state's transplant program
were discussed. Thosa concermns center around the federal agency’s belief that
UMC is not meeting minimum required patient survival outcomes,

According to health surveys in March and August, the transplant center's death
rate for kidney transplant recipients was significantly higher than its expected

itp:/forww printthis.clickabllity. com/pt/eptPexpire=dutitles retaintransplanttserviseyt-+News i Re...
11-0243_0184
CCOE.BERKLEY.108020
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death rate, based on federal standards,

Accoerding to CMS officials, when the March survey was conducted, it was noted
that five patients had died within a year of their kidney transplants. The same
statistic was noted again in the hospital's August survay.

The expected death rale for that time period, taking a number of factors into
account such as the patient volume and age of patients, would be 1.81,
according to CMS.

Kathy Silver, the hospital's chief executive officer, says her understanding is that
UMC's expected death rafe shouid be 4.8,

Using that calculation, Silver sald UMC would be well within the faderal
guidelines. .

“It doesn't work that way," Silver sald referring to the calculations CMS used to
come up with the expected death rate.

Thomas Hamilton, dirsctor of CMS' Survey and Certification Group, says UMC is
referring to a calculation method that is used for transplant centers that are new.
This higher threshold, he said, helps new programs with a jow volume of
transplant patients get easler eniry info the Medicare transplant program.
Nevada's transplant center isn't one of the new programs, he said.

"You can't just pluck a number out of a data set that you don't like. ... That's
manipulating the data. The real issue here is whether or not the transplant center
has an effectively functional program that provides acceptable levels of quality of
care," Hamilton said. "To that end, we've offered them an opportunity to
voluntarily withdraw and request reinstatement as soon as they have an
effectively functioning program. ... We lock forward to that day.”

Unless lawmakers can dissuade CMS from decertifying the fransplant program,
UMG plans to voluntarily withdraw Its transplant program out of Medicare, Since
Medicare pays for nearly 100 percent of the costs of fransplants at the hospital,
the program will be lost,

If the hospital chooseas to re-open the program, it would have fo undergo
recertification, which could teke years. Either way, the move leaves more than
200 people awaiting kidnay transplants in Nevada in limbo. Their option would be
to travel at least 300 miles to an out-of-state facility.

Silver, who said there will be a conference call today between UMC and CMS
officials, praised the state's congressional delegation for its help.

Littp/fwroror, printthis, clickability. com/pteptPexpire=&stitle=Lawmakers+inter vene-in+bid-Hotretaint transplantservices+ HNewsrt+Re...
11-0243_0185
COE.BERKLEY. 109021



150

Lawmeakors infervene in bid to retain transplant sarvicos - News - Reviewloumal.oom Pageof3

"We're cautiously optimistic,” she sald about UMC's fransplant program staying
operational, "We have at least go them (CMS) to take a step back and take a
look at maybe something was overiookead. That's all we're asking for."

Contact reporter Annette Wells ot NIIIERreviewjournal.com or 702-383- R

Find this article at:
hittp: i vil.comynews/33564414.htm!

;?;ﬁ Check the box to inciude the list of linke referenced In the articls,

Copyright @ Stephan Media, LLC. All rights reserved. Any reproduction of distribution (sxeept for persenal, non-oommerolal purpsses), in any forim or
by any means, wilhout the express writien consent of Stephens Madia, LLC, Is striotly prohiblied.

Dttpr/fwrew printthis, clickability, com/pticpt7expire=detitle=], kerstHinterveneHntbidHotretalr P ervicest+News+-+Re...
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. ] srkins Colef

From: Cherry, David

Bant: Thursday, Octobar 30, 2008 7:10 PM
Tor Coffron, Matthew

Subject: RE; Cell and personal e~mall

She spoke to CMS adimily parsonally, She was OR'dito say they ate closé to deal.

From: Coffron, Matthew

Sent: Thursday; Ocfobet 30; 2008 1:03 P
To: Cherry; David.

subject: Cell and personal e-mall

Forwhile | am out of the offics,

celi 202 21.5-
a-mall { check most often: w

Mathsw Coffron

Tegislative Assistant i .
Office.of Congresswoinan Shelley Berkloy
403 Canpen House Office Builing
209325,

Confidential under QOE Cods of Condust Rule 8

Vi NO. -0,
Berkioy-000143
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Rasponse to

UNIVERBITY MEDICAL CENTER OF SOUTHERN NEVADA

REQUEST FOR PROPOSAL
" 201018
Neaphrolo =
From

Kidney Specialists of Southern Nevada

s

Our Mission '
To preserve kidhey function

To minimize the complications of kidney
dysfunction

Te provide kidney replacement therapies- dialysls
and kidney transplant?ﬁ_?n to patients with kidney
allure

KSSN_00177
11-0243_0225
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B.Healthcare Experience

1, Doecimment your organbzation’s credentials, sxperionce, and Involvament with
nephrology services,

Kidney Spaciafists of Scutharn Nevada has provided confract Nephrology setvives to the
followlng vrganizations:

URC R

Sinee August 2000 we have been providing contract Nephirology setvices fo UMC, Both Dr.
Beimnstein and Dr. Khanna have demonstrated exemplary Nephrology cars to the patients at
UMC whila gulding the hospital with process basad on KDOQ (Kidney Disease Outcomes
Quality Inltiativa) and best demonstrated practice to improve the overall quallty of patient
encounters and disease managemsnt. Dr, Bernslein has been instrumental In lowering sost
agssoclated with the admission of undocumented dialysls patients to UMC. In cooperation with
UMC Administration and the Emergency Department through polloy development and
Implemantation, Dr. Bemsteln fonted the sffort fohelp solve this.costly issue-forthe-hospltal.-
Ag a dirsct result of Dr. Barnsteln's streamiined prototls, acule admisslons of the unfunded
dislysis popuiation have been substantially decreased saving the hospliad large sums of monsy
each year while confinuing to provids necessary iife saving treatment to patlents presenting to
the emergency room. Kidney Speclalists of Scuthern Nevada have gons above and beyond the
usual oalf of duty with this unfottunate sitiation, even hiring a full time Nurse Pracitionet to
-streamline-assessment-of these paflents-as-well as-fasm{ateﬂmeiy discharge-aveiding-acute-
atmissions whenever possible,

URC Transplant Program

For 10 years Kidney Speclalisis of Southem Navada have provided a Transplant Nephrologist,
currenfly Ayoola Adekile, MD, for the UMC Transplant program. Dr. Adekiie works closely with
the surgeons and the entiré fransplant team to provide optimal care and cutcomes for patients
raceiving & transplant or donating a kidney st UMC, He serves on the transplant seledtion
sommittes that is Involved with evaluating patients for renal iransplantation. He has actively
assisted with the Inferviswing provess In the search for a new transplant surgeon at UMC. Now,
with the addltion of Dr. Syed Shah fo Kidney Speclallsts of Southern Nevada, we balievs that
we ara the only nephtology group in Las Vegas with 2 UNQS cerfified transplant nephrologists,
piving us the ability to provide the required coverage for the UMC Transplant Program within
one group of physicians.

Whet UNOS threatened to decatiify the UMC transplant program, Dr, Lehrner contacted the
Nevada Congressional delegation, heluding Senator Harry Reld. The Nevada Congressional
delegation was Instrumental In the CM$ declelon to aliow the program fo continue. In addition,
Dr. Bomstelin went to great lengths fc keep the transplant program running, Including abtalning
hie UNOS Cartiflcation, working for UMC as the interim Transplant Nephrologist, and attending
rumerous meetings as an advoeats for the program. Kidhey Speoialist of Southemn Nevada
have demonsirated continuous strong support for and commitment to the Transplant Program
and will continus fo do so in the years to cotme.

Kindred Hospitals
Stnes July 2004 we have provided Nephrology and anemia management services to the
Kindred Hospltals in Las Vegas,

KSSN_00180
11-0243_0228
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CONFIDENTIAL

Subject to the Nondisclosure Provisions of H. Res. 895 of the 110™ Congress as Amended

OFFICE OF CONGRESSIONAL ETHICS
UNITED STATES HOUSE OF REPRESENTATIVES

REPORT
Review No. 11-0243

The Board of the Office of Congressional Ethics (hereafter “the Board”), by a vote of no less
than four members, on January 27, 2012, adopted the following report and ordered it to be
transmitted to the Committee on Ethics of the United States House of Representatives.

SUBJECT: Representative Shelley Berkley

NATURE OF THE ALLEGED VIOLATION: Representative Shelley Berkley may have
violated House rules and precedent regarding conflicts of interest by advocating for the
University Medical Center of Southern Nevada (“UMC”) kidney transplant program, in an effort
to prevent the Centers for Medicare and Medicaid Services (“CMS”) from terminating Medicare
approval of that program for failing to meet CMS standards regarding patient survival. At the
time Representative Berkley advocated for the UMC program, she had a financial interest in that
program through her husband, a partner in Kidney Specialists of Southern Nevada, which held
the contract to provide nephrology services to UMC. ‘

If Representative Berkley advocated to CMS in order to keep the UMC kidney transplant
program open while she had a financial interest in that program through her husband, she may
have violated House Rule 23 and House precedent regarding conflicts of interest.

RECOMMENDATION: The Board recommends that the Committee further review the above
allegation, as there is substantial reason to believe that Representative Berkley advocated to
CMS in order to keep the UMC kidney transplant program open while she had a financial
interest in that program through her husband, in violation of House Rule 23 and House precedent
regarding conflicts of interest.

VOTES IN THE AFFIRMATIVE: 6
VOTES IN THE NEGATIVE: 0
ABSTENTIONS: 0

MEMBER OF THE BOARD OR STAFF DESIGNATED TO PRESENT THIS REPORT TO
THE COMMITTEE ON ETHICS: Omar S. Ashmawy, Staff Director & Chief Counsel.
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118
. INFORMATION THE OCE WAS UNABLE TO OBTAIN AND

Subject to the Nondisclosure Provisions of H. Res. 895 of the 110® Congress as Amended

FINDINGS OF FACT AND CITATIONS TO LAW
Review No. 11-0243
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CONFIDENTIAL

Subject to the Nondisclosure Provisions of H. Res. 895 of the 110™ Congress as Amended

OFFICE OF CONGRESSIONAL ETHICS
UNITED STATES HOUSE OF REPRESENTATIVES

FINDINGS OF FACT AND CITATIONS TO LAW
Review No. 11-0243

On January 27, 2012, the Board of the Office of Congressional Ethics (hereafter “the Board™)
adopted the following findings of fact and accompanying citations to law, regulations, rules and

standards of conduct (in italics).

The Board notes that these findings do not constitute a determination of whether or nota
violation actually occurred.

INTRODUCTION

A. Summary of Allegations

1. Representative Shelley Berkley may have violated House rules and precedent regarding
conflicts of interest by advocating for the University Medical Center of Southern Nevada
(“UMC”) kidney transplant program, in an effort to prevent the Centers for Medicare and
Medicaid Services from terminating Medicare approval of that program. At the time
Representative Berkley advocated for the UMC transplant program, she had a financial
interest in that program through her husband, a partner in Kidney Specialists of Southern
Nevada, which held the contract to provide nephrology services to UMC, including
transplant nephrology services.

2. The OCE Board finds there is substantial reason to believe that Representative Berkley

violated House Rule 23 and House precedent regarding conflicts of interest when
advocating on behalf of the UMC transplant program while she had a financial interest in
that program through her husband.

B. Jurisdictional Statement

3. The allegations that were the subject of this review concern Representative Shelley

Berkley, a Member of the United States House of Representatives from the 1st District of
Nevada. The Resolution the United States House of Representatives adopted creating the
Office of Congressional Ethics (hereafter “OCE”) directs that, “[n]o review shall be
undertaken ... by the board of any alleged violation that occurred before the date of
adoption of this resolution,”! The House adopted this Resolution on March 11, 2008.
Because the conduct under review occurred after March 11, 2008, review by the Board is
in accordance with the Resolution.

UH. Res 895, 110th Cong. §1(e) (2008) (as amended).
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C. Procedural History

4. The OCE received a written request for preliminary review in this matter signed by at
least two members of the Board on September 28, 2011. The preliminary review
commenced on September 29, 2011.2 The preliminary review was scheduled to end on
October 28, 2011.

5. At least three members of the Board voted to initiate a second-phase review in this matter
on October 28, 2011. The second-phase review commenced on October 29, 2011 3 The
second-phase review was scheduled to end on December 12, 2011.

6. The Board voted to extend second-phase review for an additional period of fourteen days
on December 2, 2011. The additional period ended on December 26, 2011.

7. Pursuant to Rule 9(B) of the OCE Rules for the Conduct of Investigations, Representative
Berkley submitted a written statement to the Board on January 25, 2012.

8. The Board voted to refer the matter to the Committee on Ethics for further review and
adopted these findings on January 27, 2012.

9. The report and its findings in this matter were transmitted to the Committee on Ethics on
February 9, 2012.

D. Summary of Investigative Activity

10. The OCE requested documentary and, in some cases, testimonial information from the
following sources:

(1) Representative Shelley Berkley;

(2) Matthew Coffron, former Legislative Assistant for Representative Berkley;
(3) David Cherry, Communications Director for Representative Berkley;

(4) Kidney Specialists of Southern Nevada (“KSSN™),

(5) Dr. Larry Lehmer, KSSN;

(6) Physician #1, KSSN;

(7) University Medical Center of Southern Nevada (“UMC”);

(8) Former Chief Executive Officer, UMC;

(9) Current Chief Executive Officer and former Chief Operating Officer, UMC;

? A preliminary review is “requested” in writing by members of the Board of the OCE. The request for a
preliminary review is “received” by the OCE on a date certain. According to the Resolution, the timeframe for
conducting a preliminary review is thirty days from the date of receipt of the Board’s request.

# According to the Resolution, the Board must vote on whether to conduct a second-phase review in a matter before
the expiration of the thirty-day preliminary review. If the Board votes for a second-phase, the second-phase begins
when the preliminary review ends. The second-phase review does not begin on the date of the Board vote.

4
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(10) Former Transplant Administrator, UMC;
(11) Attorney #1, outside counsel to UMC;
(12) Attorney #2, outside counsel to UMC;
(13) Centers for Medicare and Medicaid Services (“CMS™);
(14) Former Acting Administrator, CMS;
(15) Former Acting Director, Office of Legislation, CMS;
(16) Health Insurance Specialist, Office of Legislation, CMS; and
(17) Director, Survey and Certification Group, CMS.

11. While Representative Berkley and KSSN provided documents in response to Requests
for Information, the following individuals declined to be interviewed by the OCE and
were determined to be non-cooperating witnesses:

(1) Representative Shelley Berkley;*
) Matthew Coffron, former Legislative Assistant for Representative Berkley;
(3) David Cherry, Communications Director for Representative Berkley; and

(4) Dr. Larry Lehrner, KSSN.

* In response to the OCE’s interview requests, counsel for Representative Berkley, Mr. Coffron, and Mr, Cherry
informed the OCE on December 9, 2011 that their clients required certain assurances before they would agree to be
interviewed. First, counsel stated that the clients “would like to know the matters they will be asked to discuss, so
that they can be confident that the questions will be limited to the allegation disclosed by OCE at the
commencement of its review.” Second, counsel stated that the clients *would like to understand precisely how OCE
intends to memorialize and present their comments in any findings that are prepared for public release.”

On December 12, 2011, the OCE responded to the concerns, first informing counsel that the interviews would relate
to matters raised in the statement of the nature of the review and the request for information previously provided to
Representative Berkley, but that the OCE reserves the authority to address additional, potential violations discovered
during the review. Second, the OCE informed counsel that, as in all investigations, an OCE staff member prepares a
Memorandum of Interview based on notes taken during an interview, in which all pertinent matters discussed with
the witness are memorialized. These memoranda may be cited in findings of fact prepared by the OCE or
transmitted to the Committee on Ethics with any written report in a matter under review.

In a December 15, 2011 letter to the OCE, counsel restated the concerns previously expressed, again objecting to the
scope of the requested interviews as “beyond the sole allegation contained in the statement of the nature of the
review provided to Representative Berkley,” and again asking for assurance that their clients’ statements would be
“neither inaccurately nor sensationally described in any findings drafted for eventual public release.”

On December 20, 2011, the OCE informed counsel that the scope of the requested interviews had not changed and
rejterated its commitment to confidentiality and accuracy.

On December 23, 2011, three days before the end of the second-phase review period, after the OCE had twice
addressed counsel’s concerns, the OCE was informed that Representative Berkley, Mr. Coffron, and Mr. Cherry
would continue to decline the OCE’s requests for interviews.

5
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REPRESENTATIVE BERKLEY ADVOCATED FOR THE UMC KIDNEY
TRANSPLANT PROGRAM AT A TIME WHEN SHE HAD A FINANCIAL
INTEREST IN THAT PROGRAM THROUGH HER HUSBAND

A. Applicable Law, Rules, and Standards of Conduct

12. House Rule 23 (Code of Conduct})

1

(3]

Under House Rule 23 clause 1, Members “shall behave at all times in a manner that
shall reflect creditably on the House.”

Under House Rule 23 clause 2, Members “shall adhere to the spirit and the letter of the
Rules of the House . .. .”

Under House Rule 23 clause 3, Members “may not permit compensation to accrue to the
beneficial interest of such individual from any source, the receipt of which would occur
by virtue of influence improperly exerted from the position of such individual in
Congress.”

The House Ethics Manual advises that “[t]he rules and standards that prohibit the use of
one’s official position for personal gain . . . are fully applicable to Members and staff
persons with regard to their spouse’s employment. Specifically, a provision of the House
Code of Official Conduct, prohibits a Member from receiving any compensaiion, or
allowing any compensation to accrue to the Member’s beneficial interest, from any

source as a result of an improper exercise of official influence (House Rule 23, cl. 3).”°

. Conflict of Interest

The House Ethics Manual discusses at length the precedents guiding Members’ actions
on matters of personal interest. Quoting 673 of the Jefferson’s Manual and Rules of the
House of Representatives, the manual states, “It is a principle of ‘immemorial
observance’ that a Member should withdraw when a question concerning himself arises;
but it has been held that the disqualgfying interest must be such as affects the Member
directly, and not as one of a class.”

Although the manual states that Rule Ill only applies to a Member voting on the House
floor, it makes clear that contacting an executive branch agency entails “a degree of
advocacy above and beyond that involved in voting. #7 As such, the manual cautions that
a “Member’s decision on whether to take any such action on a matter that may affect his
or her personal financial interest requires added circumspection.” A Member who
considerers advocating on a matter that may affect her “personal financial
interests...should first contact the Standards Committee for guidance. -

5 House Ethics Manual (2008) at 245 (emphasis in original).
¢ Id.at 234.
" 1d. at237

8 1d.
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B. Representative Berkley Had a Financial Interest in the UMC Kidney Transplant
Program Through Her Husband’s Nephrology Practice

14. Dr. Lawrence Lehrner is a board certified nephrologist and the President of Bernstein,
Pokroy and Lehrner, Ltd., a domestic professmnal corporation in Nevada, doing business
as Kidney Specialists of Southern Nevada.’

15. KSSN is a nephrology practice established in Las Vegas in 1976, which now employs
approximately nineteen physxcxans and thirty support staff in six offices across greater
Las Vegas and Pahrump, Nevada.!0

16. Dr. Lehmer and Representative Shelley Berkley married in March 1999, !

17. Following a Request for Proposals (“RFP”) process, on August 21, 2007, KSSN entered
into a contract to prowde nephrology services to UMC, a public hospital located in Las
Vegas, Nevada.'? The contract provided that KSSN would provide, among other things,
transplant nephrology services for the UMC kidney transplant program.”

18. Under the contract with UMC, KSSN was paid $50,000 per year to provide medical
directorship services for the nephrology department and $538,200 per year to provide
professional medical services to the hosp1tal

19. The term of the contract ran from August 1, 2007 to July 31, 2010."

C. The Centers for Medicare and Medicaid Services Determined to Terminate
Medicare Approval of the UMC Kidney Transplant Program

20. On May 28, 2008, CMS informed UMC that its kidney transplant program was out of
compliance with certain conditions of participation in the Medicare program, including
failure to meet certain patient outcome requirements. 16 Specifically, CMS found that the
rate of survival for patients receiving kidney transplants through the UMC program was
lower than the expected rate of survival.”” CMS informed UMC that it would terminate
the program’s Medicare approval if it did not correct the outcome-related deficiencies by

° Biography of Dr, Lehrner, available at http://www.ksosn.com/ksosn-care-t ‘physicians/lawrence-lehrner-md
(Exhibit 1 at 11-0243_0002); Nevada Secretary of State Records (Exhibit 2 at 11-0243_0004).
19 See hitp://www ksosn.com/about-ksosn (Exhibit 3 at 11-0243_0009).
1 Biography of Rep. Shelley Berkley, available at http://berkley house.gov/about/biography.shtml (Exhibit 4 at 11-
0243 0011).
12 Agreement for Physician Medical Directorship of the Nephrology Department and Related Professional Services,
August 12, 2007 (Exhibit 5 at 11-0243_0014-0030).
31 at § 2.40).
“1d at §§ 5.2 & 5.3.
Y rd at§6.1.
' Letter from Operations Manager, CMS Western Consortium, to UMC Transplant Administrator, May 28, 2008
(Exhibit 6 at 11-0243_0032). CMS identified both program deficiencies and outcome deficiencies in its notification
letter to UMC. UMC had sufficiently addressed the program deficiencies by August 2008, but the outcome
deficiencies persisted. See Memorandum of Interview of CMS Survey & Certification Group (“SCG™) Director,
November 15, 2011 (Exhibit 7 at 11-0243_0037) (hereafier “CMS SCG Director MOI™).
17 Letter from Operations Manager, CMS Western Consortium, to UMC Transplant Administrator, May 28, 2008
(Exhibit 6 at 11-0243_0032); CMS SCG Director MOI (Exhibit 7 at 11-0243_0037).
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October 13, 2008.' According to public reporting, termination of the UMC program’s
Medicare approval would have led to the program’s closure.'”

2

P

. On August 6, 2008, CMS informed UMC that the kidney transplant program continued to
be out of compliance with Medicare outcome requirements and outlined three options for
the program: (1) voluntarily withdraw from Medicare participation; (2) request approval
based on mitigating factors; or (3) take no action, which would result in involuntary
termination from Medicare.

22. On September 11, 2008, UMC submitted to CMS a request for approval based on
mitigating factors.?! On September 29, 2008, CMS informed UMC via conference call
that the request for approval based on mitigating factors had been denied, and that
termination of Medicare approval of the kidney transplant program would proceed.”
UMC, through its attorneys, continued to negotiate with CMS in an attempt to avoid
termination of the transplant program.

23. To accommodate patient notification obligations, CMS extended the termination date to
November 20, 2008.** Atthe request of UMC, the termination date was further extended
to December 3, 2008, to allow UMC additional time to consider its options and to notify
Medicare beneficiaries on the transplant waiting list.”

D. Representative Berklev Advocated for Continued Medicare Approval of the
UMC Kidney Transplant Program

24. At some point in October 2008, after CMS had denied UMC’s request for approval based
on mitigating factors, the hospital and its attorneys concluded that they could expect “no
further movement” by CMS with regard to the termination decision.” UMC then

18 [ etter from Operations Manager, CMS Western Consortium, to UMC Transplant Administrator, May 28, 2008
(Exhibit 6 at 11-0243_0034).

1 Annette Wells, UMC loses kidney program, LaS VEGAS REVIEW-JOURNAL, October 25, 2008 (Exhibit 8 at 11-
0243_0041).

| etter from Director, CMS Survey and Certification Group, to UMC Transplant Administrator, August 6, 2008
{Exhibit 9 at 11-2043_0045-0046).

%  etter from UMC Chief Executive Officer to CMS Survey and Certification Group, September 11, 2008 (Exhibit
10 at 11-0243_0048).

2 CMS SCG Director MOI (Exhibit 7 at 11-0243_0037); CMS Timeline: University Medical Center of Southern
Nevada; Kidney Transplant Program; Survey, Correspondence and Enforcement Action (undated) (Exhibit 11 at 11-
0243_0038).

 Memorandumn of Interview of UMC Attorney #1, December 7, 2011 (Exhibit 12 at 11-0243_0060) (hereafter
“UMC Attorney #1 MOI”).

2* L etter from Operations Manager, CMS Western Consortium, to the UMC Transplant Administrator, October 16,
2008 (Exhibit 13 at 11-0243_0064).

* Email from UMC Attorney #1 to Operations Manager, CMS Western Consortium, October 21, 2008 (Exhibit 14
at 11-0243_0068-0069); letter from Operations Manager, CMS Western Consortium, to UMC Transplant
Administrator, October 23, 2008 (Exhibit 15 at 11-0243_0071).

% Memorandum of Interview of former UMC Chief Executive Officer, December 8, 2011 (Exhibit 16 at 11-
0243_0076) (hereafter “UMC CEO MOI™).
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decided to contact Nevada’s elected officials to seek assistance in persuading CMS to
reconsider the termination decision.”’

25. On or about October 22, 2008, the then-serving UMC Chief Executive Officer called Dr.
Larry Lehrner, whom she knew from his ongoing relationship with the hospital, and
explained that UMC had reached an impasse with CMS regarding its termination
decision.”® The CEO asked Dr. Lehrner if his wife, Representative Shelley Berkley,
would be willing to speak with her about this issue.”® Dr. Lehrner gave Representative
Berkley’s cell phone number to the CEO and told her that he would let his wife know that
she would be calling.*®

26. UMC’s CEO spoke with Representative Berkley on or about October 22, 20083
According to the CEQ, Representative Berkley told her that she did not know what she
could do about the CMS decision, but that she would make some inquiries.*

27. On October 22, 2008, attorneys representing UMC made initial contact with staff
members of the Nevada congressional delegation to ask for assistance with CMS.*® This
included outreach to the staffs of Representatives Shelley Berkley, Jon Porter, and Dean
Heller, as well as Senators Harry Reid and John Ensign.**

28. As part of this outreach to staff, one of the attorneys representing UMC sent an email to
Matthew Coffron, then serving as a legislative assistant to Representative Berkley, with
copies to Representative Berkley’s legislative director and a law firm colleague. Inthe
email, the attorney provided background information about the CMS termination decision
and asked for Representative Berkley’s assistance in preventing the termination.*

29. A second UMC attorney sent Mr. Coffron an email later in the evening of October 22,
2008, apparently following up on a telephone call he had with Mr. Coffron earlier that
day, in which he expressed appreciation for Representative Berkley’s assistance.’

.

3 Jd.; see also email from UMC Chief Executive Officer to Rory J. Reid, October 22, 2008 (“T heard from Shelley
Berkeley [sic} this morning and we have a call with her staff this afternoon....””) (Exhibit 17 at 11-0243_0079).

2 UMC CEO MOI (Exhibit 16 at 11-0243_0076).

 See, e.g., email from UMC Attorney #2 to Legislative Director for Rep. Jon Porter, October 22, 2008 (Exhibit 18
at 11-0243_0081-0082).

3% Memorandum of Interview of UMC Attomney #2, December 16, 2011 (Exhibit 19 at 11-0243_0085) (hereafter
“UMC Attorney #2 MOI”).

3 Email from UMC Attorney #3 to Matthew Coffron, October 22, 2008 (Exhibit 20 at 11-0243_0089). The attorney
who initially contacted Rep. Berkley’s office was also the spouse of Representative Berkley’s legislative director,
See UMC Attorney #2 MOI (Exhibit 19 at 11-0243_0084-0085).

% Email from UMC Attorney #3 to Matthew Coffron, October 22, 2008 (Exhibit 20 at 11-0243_0089).

%7 Email from UMC Attorney #2 to Matthew Coffron, October 22, 2008 (Exhibit 21 at 11-0243_0094).

9
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30. On October 23, 2008, at 1:29 PM, Mr. Coffron emailed the UMC attorney an update
regarding the actions Representative Berkley and her staff had alreadgf taken, and the
actions that they intended to take, with respect to the CMS decision.

***** Origingd Messagem=ww~

From: Cofiron, Matthew {mai}tu:_maivl.house.gmv}
Sent: Thursday, Octeber 23, 2008 1:25 M

Te: Laband, CTharles A.

Subjects BE: UMC Conference Tail

Helle Charile,

I spoke with the Congresswoman thig morming. She conflrmed that she ls
happy to send & letter {which I am serrently draftingy and would be open
te doing something as & delegation i the futuze., &he aisc mentioned
having spoken with Senator Reid on this issue.

T also tried oo call Bd Japivane at OMS to get some clardfication on
thelr position, but learnsd that he is oGt this week.

Plezse keep me posted on the responss youo getr frowm other offlces {
San.

Thanks,
-Matt

Matrthew Coffron

Legislative masistant

gffice of Congresswoman Sheiley Berkiey
485 Cannon Houwse Office Building
zoz-225-J

31. In addition to calling the CMS official identified in the email, Mr. Coffron may have
made additional calls to other CMS officials.

32, Shortly after Mr. Coffron sent the above email, Representative Porter’s legislative
director emailed Mr. Coffron and a legislative assistant for Representative Heller asking,
“Hey — you guys want to do a joint letter?™

¥ Email from Matthew Coffron to UMC Attorney #2, October 23, 2008 (Exhibit 21 at 11-0243_0093-0094).

% Email from UMC Attorney #2 to Matthew Coffron, October 23, 2008 (Exhibit 21 at 11-0243_0093); UMC
Attorney #2 MOI (Exhibit 19 at 11-0243_0086-0087).

0 Email from Legislative Director for Rep. Jon Porter to Matthew Coffron and Legislative Assistant for Rep. Dean
Heller, October 23, 2008 (Exhibit 22 at 11-0243_0097). Representative Berkley’s responses to media inquiries
regarding her efforts on behalf of the UMC kidney transplant program seem to suggest that she had little role in
preparing and sending the delegation letter. For example, Representative Berkley’s Senate campaign manager
provided a written response to the media in which she stated that “it was at the request of UMC and her Republican
colleague that Congresswoman Berkley signed onto a letter with the Nevada delegation....” See Statement from
Jessica Mackler, Campaign Manager at Berkley for Senate (undated) (Exhibit 23 at 11-0243_0099). In addition, a
document apparently prepared by Representative Berkley’s congressional office states: “Rep. Porter’s Office
Initiated the Letter. Staff from Rep. Porter e-mailed the offices of Reps. Berkley and Heller to suggest a joint letter
after urging from UMC.” See “Facts on Berkley Record on Kidney Care™ (undated) (citing an October 23, 2008
email from Rep. Porter’s office to Rep. Berkley’s office) (Exhibit 24 at 11-0243_0102). However, information
obtained by the OCE indicates that Representative Berkley and her congressional staff took the lead in drafting,
circulating, and sending the delegation letter. See, e.g., UMC Attomey #2 MOI (noting that Representative Berkley
“spearhead[ed]” the delegation letter effort) (Exhibit 19 at 11-0243_0087).

10
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33. Mr. Coffron prepared a draft delegation letter to the CMS Acting Administrator.*! Mr.
Coffron also coordinated revision of the delegation letter among the three House ofﬁces
and UMC attorneys, and he circulated the final draft to the three offices for signature.*?
The letter was faxed and mailed to the CMS Acting Administrator by Representative
Berkley’s office on October 24, 2008.4

3«

34. The delegation letter expressed the Members’ “strong disagreement with the apparent
CMS decision to revoke Medicare approval of Nevada’s only kidney transplant program’
and asked that CMS “reconsider this decision.”

Congress of he Mnited States
Washiinglon, DE 20515

October 24, 2008

Keny Weem

Acting Adraini

Cronters for- Med:m & Medicaid Servicey
7500 Seouriry Bivd

Baltimare, Maryland 21 344:1849

Dear Acting Adrinistzator Weerns,
We are writing CMS desision to revole: Medicar:

wwslufwsmwmuwwmmnﬂnlmmMcdmﬂcmm(uulcmm\’em We
protect Medicare and could have strong negative

mmmwmm
Trhas boen bronght 10 our sttention that the kidney Tansplant programs st UMC will have iis Medicare

wwmmmm mmmwmmmummgmmm
et UMC s i s
cited, This decrsion also i m:urvmt it d i e of the centet’s control.

: iencies i th UMC jtted & Corrective:
AmnPXmmmsmummmﬂmummmwequhtynfmudwmw
prosedires sind pationt outoones:

mmmmmgmuﬁvedd:ﬁemcycmdmiheAuMmmmmeMbeCMSuﬂm
ane-yenr For Soiemific Registry of

’!‘mspkm&mm(ﬂﬂ)wﬂmmwﬁs%ddwmmmmmaﬂm
inclusion of & deuth that resalted from s potisnt’s suisids io May, 2005, This death from over twee and o half
years npo st fals i f the two reporting periads {Fuly 1, 2004 te Decomber 31,2006
and Jsnuary 1, 2(703(0!0:\:30, 200‘!)

This suivide of an. o.h:xmw succossiid fruneplan patient is Jemenbabsc, bat beyond the control of UMC.
1t dasa for the Tutest cabont penadﬁm!uly x,zoosmmcmmn 2007 setto be released.
i Jamusry will show that UMC hes come back: with this final

Medxwe mwmfmthMCimm@hmmmwml)ed o et will oprdine
he hoalth tranaplont coters in susrounding

STates, Wcaz\cmasyoummﬁcrnm Seoision, and would e happy o discuss this situstion with you frther if
. “Thank you for your conmdomtion and Jonk forwnd © Four reeponse.

Sineerety,

N PORTER DEANH M‘&

fember of Congress Membrer of Congress

* Email from Legislative Director for Rep. Jon Porter to Matthew Coffron, October 28, 2008 (“Thanks for drafting
matt.”) (Exhibit 25 at 11-0243_0112).

2 Email from Matthew Coffron to Legislative Assistant to Rep. Dean Heller, and Legislative Director for Rep. Jon
Porter, October 23, 2008 (“I made a couple very small changes to the letter. Please let me know if everything is o k.
If so I will send somebody around for signatures.”) (Exhibit 26 at 11-0243_0114).

* Email from Matthew Coffron to UMC Attorney #2, October 24, 2008 (“This has been faxed over and is in the
mail.”) (Exhibit 27 at 11-0243_0117).

* Letter from the Nevada House Delegation to CMS Acting Administrator, October 24, 2008 (Exhibit 28 at 11-
0243_0119);

11
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35. Representative Berkley appears to have discussed her advocacy on behalf of the UMC
kidney transplant program with her husband, Dr. Lehrner. On October 23, 2008, Dr.
Lehrner emailed the UMC CEO: “Shelley tells me that she and Porter (? Heller) sent a
letter to CMS today ... "%

36. In addition to coordinating the delegation letter effort, according to public reporting,
Representative Berkley contacted Senate Majority Leader Harry Reid and Clark County
commissioners to ask them to 4join her in advocating for continued Medicare approval of
the UMC transplant program.*®

37. According to comments made by Representative Berkley to the Las Vegas Review
Journal, she urged constituents who contacted her congressional office about the CMS
termination decision to forward their concerns directly to CMS.¥

38. Although neither Mr. Coffron nor Mr. Cherry would agree to interview with the OCE,
evidence before the OCE indicates that Representative Berkley’s congressional staff
worked closely with UMC in coordinating advocacy efforts.

a. On October 23, 2008, a UMC attorney provided Mr. Coffron with a “quick status
report” regarding the hospital’s contacts with other congressional offices.*®

b. An October 23, 2008 email from another UMC attorney to his law firm colleagues
references a conversation with Representative Berkley’s staff, in which they
discussed the possibility of Representative Berkley reaching out to the House
Ways & Means Committee leadership on this issue.*

¢. Mr. Coffron spoke to the UMC CEO on October 27, 2008, asking if anyone at
UMC “had heard from the Senate side” and updating the CEO on Representative
Berkley’s intention to call the CMS Acting Administrator.’

4 Email from Dr. Larry Lehrer to UMC CEO, October 23, 2008 (Exhibit 29 at 11-0243_0121). Dr. Lehrner was
himself involved in efforts to reverse the CMS decision, noting in the same email to the UMC CEO that he had
spoken with Senator Harry Reid’s staff that day “and urged them to support UMC transplant program to the fullest
extent possible.” Jd.; see also email from Rory J. Reid, son of Senator Harry Reid and member of the Clark County
Board of Commissioners, to UMC CEO, October 23, 2008 (“i talked to my father.. he was aware of the [CMS]
problem...had heard about it from dr. lerner [sic]....”) (Exhibit 17 at 11-0243_0079). Dr. Lehmer had earlier
expressed concern regarding the future of the UMC kidney transplant program and how that would affect KSSN’s
ongoing recruitment of a transplant nephrologist. He left a telephone message for the UMC CEO on September 30,
2008, asking to hear directly from the CEO “about UMC’s commitment to the Transplant Program, so he can
reassure transplant nephrologist candidates. See email from Assistant to the UMC CEO to UMC CEO, September
30, 2008 (Exhibit 30 at 11-0243_0123).

% Associated Press, Lawmakers call for keeping University Medical Center kidney transplant program certified,
October 28, 2008 (Exhibit 31 at 11-0243_0125).

47 Annette Wells, Kidney patients may face hardship, LAS VEGAS REVIEW-JOURNAL, October 28, 2008 (Exhibit 32
at 11-0243_0129).

“ Email from UMC Attorney #2 to Matthew Coffron, October 23, 2008 (Exhibit 21 at 11-0243_0093).

* Email from UMC Attorney #4 to UMC Attorney #2, et al., October 24, 2008 (Exhibit 33 at 11-0243_0133),

%% Email from UMC CEO to UMC Attorney #2, October 27, 2008 (Exhibit 34 at 11-0243_0136).
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d. On or about October 29, 2008, a UMC attorney attempted to reach Mr. Coffron to
discuss a telephone conversation that Representative Jon Porter had had with the
CMS Acting Administrator.”! That same day, Mr. Coffron appears to have
discussed Representative Berkley’s attempts to reach the Acting Administrator
with UMC attorneys.”

e. On October 30, 2008, the UMC CEO and/or UMC attorneys appear to have
spoken with Mr. Coffron by telephone regarding the termination decision.”

39. Representative Berkley’s congressional staff evidently communicated with CMS Office
of Legislation (“OL”) staff about the termination decision. During the week of October
27, 2008, Mr. Coffron may have had one or more conversations with OL officials seeking
information about the termination decision and requesting assistance in arranging a call
between Representative Berkley and the CMS Acting Administrator,*

40. On October 30, 2008, Representative Berkley contacted the CMS Acting Administrator
directly regarding the decision to terminate Medicare approval of the UMC transplant
program.55 ‘While Representative Berkley declined to interview with the OCE, at the
time of the call she told the Las Vegas Review-Journal: “No decision has been made, but
I hung up the phone feeling very em:ouraged.”56 She told local television reporters: “I
spoke with the head of CMS yesterday . . . . When I got off the phone, I had a good-faith
belief that we were going to come up with a compromise that works for everybody.””

4

ot

. According to the CMS Acting Administrator, Representative Berkley asked him to
consider looking for a pathway forward that would allow the kidney transplant center to
retain Medicare approval and thereby remain open.’ ® In his interview with the OCE, he
stated that Representative Berkley may have told him about her husband’s connection to
the UMC transplant program during the call, but he could not be sure.”® The Acting
Admunistrator had previously told the New York Times that he could not recall whether
Representative Berkley mentioned her husband’s relationship with the program.ﬁo

3! Email from UMC Attorney #2 to Matthew Coffron, October 29, 2008 (Exhibit 35 at 11-0243_0140).
52 Email from UMC Attorney #2 to Matthew Coffron, October 29, 2008 (Exhibit 36 11-0243_0143); UMC Attorney
#2 MOI (Exhibit 19 11-0243_0087).
%% Email from UMC CEO to UMC Attorney #1, October 30, 2008 (Exhibit 37 at 11-0243_0146).
4 Memorandum of Interview of former Acting Director, CMS Office of Legislation (Exhibit 38 at 11-0243_0149)
(hereafter “Acting Director, CMS OL MOI"); Memorandum of Interview of CMS Office of Legislation Health
Insurance Specialist (Exhibit 39 at 11-0243_0153); email from Matthew Coffron to CMS Official, November 5,
2008 (in which Mr. Coffron expresses “thanks for your help last week”) (Exhibit 40 at 11-0243_0136).
*5 Email from David Cherry to Matthew Coffron, October 30, 2008 (Exhibit 41 at 11-0243_0158).
5 Annette Wells, Officials: Transplant center talks go well, suggest hope, LAS VEGAS REVIEW-JOURNAL, October
31, 2008 (Exhibit 42 at 11-0243_0160).
57 Bric Lipton, 4 Congresswoman’s Cause is Often Her Husband’s Gain, THENEW YORK TIMES, September 5, 2011
(Exhibit 43 at 11-0243 0166).
% Memorandum of Interview of former CMS Acting Administrator, December 1, 2011 (Exhibit 44 at 11~
5(')9243_()171) (hereafter “CMS Acting Administrator MOI™).

Id
% Eric Lipton, 4 Congresswoman's Cause is Often her Husband’s Gain, THE NEW YORK TIMES, September 5, 2011
(Exhibit 43 at 11-0243_0166).
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42. Representative Jon Porter also took several actions with regard to the CMS termination
decision. According to information received by the OCE, Representative Porter spoke
with the CMS Acting Administrator on October 28, 2008.5' The Acting Administrator,
however, found Representative Porter to be “actually sympathetic (privately)” with the
CMS position on the UMC kidney transplant program.®> Representative Porter also may
have met with the Acting Administrator at some point.

43. According to the UMC CEO, of the members of the Nevada congressional delegation,
Representative Berkley and her congressional office were the most involved in the CMS
termination issue.* One of the UMC attomeys agreed, telling the OCE that
Representative Berkley’s office was particularly engaged in this matter.®

E. CMS Reached an Agreement with UMC to Withdraw Termination of the UMC
Kidney Transplant Program

44, On October 30, 2008, UMC and CMS reached a tentative resolution to avoid imminent
termination of the UMC kidney transplant program.*®® CMS agreed to postpone the
termination date to January 8, 2009, providing time for UMC and CMS to negotiate a
Systems Improvement Agreement (“SIA™), to include specific benchmarks that UMC
would be required to meet to improve the transplant program.”’ Once the SIA was
executed, CMS would further postpone the termination date to give UMC time to meet
the obligations included in the SIA. If UMC met those obligations, CMS would
withdraw its intention to terminate approval of the program.®

45. The CMS Acting Administrator told the OCE that the congressional intervention in this
matter “impelled” the agency and him to take the “next step” toward finding a
compromise that would allow the UMC kidney transplant program to retain Medicare
approval.® According to the Acting Administrator, without the congressional
intervention, it is unlikely that the pathway to termination would have been altered.”
Other CMS officials told the OCE that they believed the congressional advocacy had no
effect on the decision to enter into the SIA with UMC."

8! Email from Legislative Director for Rep. Porter to UMC Attorneys #1 and #2, UMC CEQ, October 28, 2008
xhibit 45 at 11-0243_0174).

2 Email from CMS Acting Administrator to Barry Straube, ef al., October 28, 2008 (Exhibit 46 at 11-0243_0177).
8 CMS Acting Administrator MOT (Exhibit 44 at 11-0243_0170); Annette Wells, Lawmakers intervene in bid to
retain transplant services, LAS VEGAS REVIEW-JOURNAL, October 30, 2008 (Exhibit 47 at 11-0243_0184).

# UUMC CEO MOI (Exhibit 16 at 11-0243_0076).
 UMC Attorney #2 MOI (Exhibit 19 at 11-0243_0087). Another UMC attomey told the OCE that he believed
Representative Porter was “in front” on this issue. See UMC Attorney #1 MOI (Exhibit 12 at 11-0243_0061).
¢ Email from UMC Attorney #2 to Matthew Coffron, et al., October 30, 2008 (Exhibit 48 at 11-0243_0188).
&7 Letter from Operations Manager, CMS Western Consortium, to UMC Chief Executive Officer, October 31, 2008
(Exhibit 49 at 11-0243_00190).
8 CMS SCG Director MOI (Exhibit 7 at 11-0243_0038).
jz CMS Acting Administrator MOI (Exhibit 44 at 11-0243_0171).

Id
' CMS SCG Director MOI (Exhibit 7 at 11-0243_0039); Acting Director, CMS OL MOI (Exhibit 38 at 11-
0243_0149). The Director of the CMS Survey and Certification Group told the OCE that four considerations, taken
together, convinced the agency to propose and enter into the SIA: (1) a legal argument involving language in the
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46. UMC officials believed the congressional intervention to have been a key factor in
reaching the resolution. The UMC CEO noted that public statements by the hospital
should not “dismiss the importance of our political intervention but also respect the
willingness of cms [sic] to negotiate an alternative with us.””> A UMC attorney
suggested a similar message from the hospital: “We are grateful to our Congressional
members, who were instrumental in facilitating a constructive and collaborate dialogue
with CMS that allowed both sides to achieve a result that puts the best interests of
patients first.””

47. In reaching this tentative resolution, CMS expressed concern to UMC attorneys that it not
appear that the agency was “browbeaten” into the agreement with UMC.”

48. An SIA was executed in December 2008.7° CMS extended the termination date from
January 8, 2009 to June 8, 2009, providing UMC with the opportunity to meet the
obligations of the SIA7® On April 1, 2009, CMS conducted an unannounced revisit
survey of the kidney transplant program, and on May 27, 2009, CMS informed UMC that
the transplant program had satisfied the criteria established by the SIA and the program
was therefore approved for continued Medicare participation,”’

F. The Medical Practice of Representative Berkley’s Husband Secured a New Contract
to Provide Nephrology Services, including Transplant Nephrology. to UMC

49. The contract between UMC and KSSN for nephrology services was set to expire on July
31, 2010.™ In May 2010, UMC issued an RFP for a new contract to provide nephrology
services to the hospital.”

50. On June 15, 2010, the contract between UMC and KSSN was extended through
December 31, 2010, to permit the hospital to complete the RFP process.®

transplant program regulations that UMC argued would prevent CMS from terminating the program while an appeal
of the termination decision was pending; (2) concerns over patient access to care; (3) UMC had developed good
institutional support by this time; and (4) UMC had developed a specific plan to improve the transplant program.
See CMS SCG Director MOI (Exhibit 7 at 11-0243_0038).

7 Email from UMC CEO to UMC Attorney #1, October 30, 2008 (Exhibit 50 at 11-0243_0197).

7 Email from UMC Attorney #1 to UMC CEO, October 30, 2008 (Exhibit 50 at 11-0243_0197).

™ Email from UMC Attorney #1 to Legislative Director for Rep. Porter, October 30, 2008 (“CMS let UMC know
that it is of the utmost importance that public staterents not suggest that CMS was ‘browbeaten’ into this
agreement.”) (Exhibit 50 at 11-0243_0199); email from UMC Attorney #4 to UMC Attorney #1,, ¢t al., October 30,
2008 (“Let’s make sure we coordinate with the delegation in any formal announcement (and also let them know we
have agreed not to beat up on CMS).”) (Exhibit 51 at 11-0243_0201).

7 Systems Improvement Agreement for Improving Patient Safety and Health Care Outcomes, between University
Medical Center of Southern Nevada Transplant Program and Centers for Medicare & Medicaid Services (Exhibit 52
at 11-0243_0205-0211).

" Jd. (Exhibit 52 at 11-0243_00207).

7 Letter from Operations Manager, CMS Western Consortium, to UMC Transplant Administrator, May 27, 2009
(Exhibit 53 at 11-0243_0213).

8 See § 19, supra.

7 Notice of UMC Request for Proposals No. 2010-18 for Nephrology Services, May 18, 2010 (Exhibit 54 at 11~
0243 _0216).
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51. KSSN submitted a proposal in response to the UMC RFP on June 18, 2010. 8 While one
other provider requested information about the RFP, KSSN was the only provider to
submit a proposal in response to the RFP.*

52. In its proposal to UMC, KSSN cited Dr. Lehrner’s involvement with the CMS
termination decision: “When [the United Network for Organ Sharing] threatened to
decertify the UMC transplant program, Dr. Lehrner contacted the Nevada Congressional
delegation, including Senator Harry Reid. The Nevada Congressional delegation was
instrumental in the CMS decision to allow the program to continue.”
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53. UMC and KSSN entered into negotiations over the terms of the new contract, including
the annual compensation to be provided KSSN. The UMC CEO told the OCE that Dr.

8 Amendment One to Agreement for Physician Medical Directorship of the Nephrology Department and Related
Professional Services, June 15, 2010 (Exhibit 55 at 11-0243_0222-0223).

8 Response to University Medical Center of Southern Nevada Request for Proposal 2010-18, Nephrology Services,
from Kidney Specialists of Southern Nevada (Exhibit 56 at 11-0243_0225) (hereafter “KSSN RFP Response™).

8 UMC Confirmation Forms for Receipt of RFP No. 2010-18, Nephrology Services (Exhibit 57 at 11-0243_0228-
0229); UMC Report of RFP Receipt, June 22, 2010 (Exhibit 58 at 11-0243_0231-0233).

# KSSN RFP Response at § B.1 (Exhibit 56 at 11-0243_0226).
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54.

55.

56.

57.

Lehrner raised the near-termination of the kidney transplant program during the
negotiations, and that he felt he deserved credit for the program's continued existence.™

On December 8, 2010, UMC and KSSN entered into a new five-year contract, under
which KSSN would continue to provide nephrology services, including transplant
nephrology, to the hospital ¥ Under the new contract, KSSN was to be paid $25,000 per
year for medical directorship services and $713,720 per year for professional medical
services, an increase of approximately 25 percent over the compensation provided under
the previous contract.*®

Counsel for KSSN represented to the OCE that the current income from the transplant
nephrology portion of the KSSN agreement with UMC is a small fraction of KSSN’s
annual revenue and Dr. Lehrner’s annual income. However, because Dr. Lehrner
declined to be interviewed, the OCE was unable to confirm this information.

KSSN Physician #1 told the OCE that although he was unfamiliar with the financial
aspects of the UMC contract, noting that Dr. Lehrner handles the financial affairs of the
practice, he believes the UMC contract is marginally profitable. He added that there were
other reasons for pursuing the agreement, including intellectual benefits, good will, and
the ability to form a complete medical practice.”’

G. Representative Berkley Recognized the Potential Conflict of Interest at the Time
of Her Advocacy for the UMC Kidnev Transplant Program

Questions about a potential conflict of interest, given Representative Berkley’s interest in
the UMC transplant program through her husband, arose at the time the resolution with
CMS was reached at the end of October 2008. On October 30, 2008, the communications
director for Representative Berkley received an inquiry from a reporter for the Las Vegas
Sun: “Did [Representative Berkley] disclose to the CMS director that her husband is
partners with the director of nephrology at UMC, who is over the transplant program?
Does she consider it to be a conflict of interest for her to advocate for a program where
she has a personal interest through her husband?”® A November 4, 2008 article in the
Sun noted that Representative Berkley’s husband was a partner in KSSN the nephrology
practice holding the contract to provide nephrology services to UMC.®

8 UMC CEQ MOI (Exhibit 16 at 11-0243_0077).

8 Agreement for Physician Medical Directorship and Physician Professional Services, December 8, 2010 (Exhibit
59 at 11-0243_0237-0262).

8 1d, at Section V (Exhibit 59 at 11-0243_0246).

¥ Memorandum of Interview of KSSN Physician #1, December 9, 2011 (Exhibit 60 at 11-0243_0266).

¥ Email from Marshall Allen to David Cherry, October 30, 2008 (Exhibit 61 at 11-2043_0268).

# Marshall Allen, Focus shifis to fixing kidney program’s faults, LAS VEGAS SUN, November 4, 2008 (Exhibit 62 at
11-0243_0272).
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58.

Also on October 30, 2008, the Director of the CMS Survey and Certification Group
expressed concern to his colleagues when he learned of Representatives Berkley’s ties to
the UMC transplant program through her husband.”
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sontact Brd no ap of any o ey 10 P

59. As noted above, Representative Berkley declined to be interviewed by the OCE. In

September 2011, however, she told the Las Vegas Review-Journal that “‘she thought it
was well-known that Dr. Larry Lehrner was involved with [UMC], but she now would
take further actions to publicize the connection. . . . [SThe saw at the time that there could
be a perceived conflict of interest but decided to act anyway.””!

CONCLUSION

60. Although permitted by House Resolution 895 and OCE rules to draw a negative inference

61.

from Representative Berkley’s lack of cooperation, the Board judged the evidence
adduced to be more than sufficient to support its determination that there is substantial
reason to believe that Representative Berkley violated House Rule 23 and House
precedent regarding conflicts of interest.

For the foregoing reasons, the Board recommends that the Committee on Ethics further
review the above-described allegations concerning whether Representative Berkley
advocated for the UMC kidney transplant program at a time when she had a financial
interest in that program through her husband.

INFORMATION THE OCE WAS UNABLE TO OBTAIN AND
RECOMMENDATIONS FOR THE ISSUANCE OF SUBPOENAS

62. The following individuals, by declining to be interviewed by the OCE, did not cooperate

with the OCE’s review:

a. Representative Shelley Berkley;

*0 Email from CMS SCG Director to Donald Johnson, ef al., October 30, 2008 (Exhibit 63 at 11-0243_0274).

%! Steve Tetreault, In hindsight, Berkley says she should have disclosed, LAS VEGAS REVIEW-JOURNAL, September
12,2011 (Exhibit 64 at 11-0243_0276).
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b. Matthew Coffron, former Legislative Assistant for Representative Berkley;
¢. David Cherry, Communications Director for Representative Berkley; and
d. Dr. Larry Lehrner, KSSN.

63. As a result, the OCE was unable to obtain certain information regarding Representative
Berkley’s advocacy on behalf of the UMC kidney transplant program.

64. The Board recommends the issuance of subpoenas to Representative Berkley, Mr.
Coffron, Mr. Cherry, and Dr. Lehrner.
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Lawrence Lehmer, M.D., F.A.CP. | Kidney Specialists of Southern Nevada Page 1 of 1

Home About KSOSN  KSOSN Care Team  Referring Physiclans  Patients  Contact Us

M.D., FACP.

Jay K Chu, MD,
Binds Khanna, MD.
Lawrenice Lehmer, MD.
Merc Leiserowitz, M.O.
“homas Lim, Jr. M0,
Robert Mervell, M.O.
Seyscqunars
Mirfondoresii, MO,
‘Chid: Okafor, M.D.
Nevilis Pokray, M.D.
Rizwen Qo MO
Remchand Renai, MD.
Cristy Rebertson, MD.
2 Sefa, MD.
‘Syed tikhar Shah, M.D.
Rej Prabhjot Singh, M.D.
Kutt Sowers, M.D.
Vincent Yang, M.D.
Mid-Level Providers

Primary office location: Central-Rancho

The army brought Dr, Lawrenoe Lehrner to nephrology and the sunshine brought him to Vegas.

After eamning his medical degree at indiane University School of Medicine, Dr. Lehmer joined the United States Army and
was stationed at William Beaumont Army Medical Center. On track to & career in the gastrointestinal fleld, a twist of fate
Jed him to nephrology where he was instantly fascinated.

Dr. Lehmer takes an integrative approach to the treatment of CKD. That approach includes warking closely with the
patient and their primary care physician. He believes in being honest and forthright, empowering patients with the
knowledge they need to make important decisions about their health

Dr. Lehrner is Board Certified in both intemal Medicine and Nephrology. He is actively invoived with tocal and national
medical arganizations that work to improve the quality of care for the papulation at large. Dr. Lehmer serves on the Board
of Directors of the Renal Physician Association that Is active in many areas of kidney care including patient safety,
defining clinical practice guidelines and measuring quality of patient care.

Originally from Cincinnati, Ohio, . Lehmer mad his way o the warmer, sunnier climate of Las Vegas in 1385, He
joined KSOSN In 1987 when there were just four physicians. The practice now has 14 nephrologists. Dr. Lehmer's
current Taculty appointments incude the University of Nevada Las Vegas Schoot of Medicine and Touro University in
Henderson, Nevada,

Education

Nephrology Feliowship, University of Texas, Dallas, Texas

Nephrology Mini-Feliowship, Brooke Army Madical Center San Antonio, Texas
Residency, Internal Medicine, William Beaumont Army Medical Center, E1 Paso, Texas
Medical Degree, Indiana University, Bloomington, indiana

Professionat Associations

Board of Directors, Renal Physicians Association
American Board of Internal Medicing

American Board of Infernal Medicine, Nephrology
American Medical Association

Felflow, American Coliege of Physicians
American Society of Nephrelogy

http:/fwww ksosn.com/k: Iphysicians! ;. ;
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Entity Details - Secretary of State, Nevada Page 1 of 4

BERNSTEIN, POKROY & LEHRNER, LTD.

Business Entity information

Status: | Active File Date: | 4/28/1876
. | Domestic Professionat .
Type: | orooration Entity Number: | C1579-1976
Qualifying State: | NV List of Officers Due: | 4/30/2012
M d By: Exp Date:
NV Business ID: | NV16761002452 Business L""g::? 413012012
Additional Information
Central Index Key: |
Registered Agent Information
Name: | HUTCHISON & STEFFEN, LLC Address 1: | 10080 W ALTA DRIVE STE 200
Address 2: City: [ LAS VEGAS
State: | NV Zip Code: | 89145
Phone: Fax:
Mailing Address 1: Mailing Address 2:
Mailing City: Mailing State: | NV
Mailing Zip Code:
Agent Type: | C | Registered Agent - Corporation
Jurisdiction: | NEVADA I Status: | Active

Financial Information
No Par Share Count: | 2,500.00 ] Capital Amount: {$0
No stock records found for this company

Officers Include Inactive Officers
Secretary - MARVIN J BERNSTEIN M.D.
Address 1: | 500 SOUTH RANCHO DRIVE Address 2: | SUITE #12
City: | LAS VEGAS State: | NV
Zip Code: | 89106 Country:
Status: | Active Email:
President - LAWRENCE LEHRNER M.D.
Address 1: | 500 SOUTH RANCHO DRIVE Address 2: { SUITE #12
City: | LAS VEGAS State: | NV
Zip Code: | 89106 Country:
Status: | Active Email:

Director - LAWRENCE LEHRNER, M.D.

Address 1: ;0: SOUTH RANCHO DRIVE, STE. Address 2:
City: | LAS VEGAS State: | NV
Zip Code: | 88106 Country:
Status: | Active Email:
Treasurer - NEVILLE POKROY, M.D.

Address 1: | 500 SOUTH RANCHO DRIVE I Address 2: ] SUITE #12
l ]

http://nvsos.gov/sosentitysearch/PrintCorp.aspx 71x8nvg=MAMBOEmOg PhIMAIEK FZ8K g %253d%253d
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City: | LAS VEGAS State: | NV
Zip Code: | 89106 Country:
Status: | Active Email:
Actions\Amendments
Action Type: | Articles of incorporation
Document Number: | C1578-1976-001 I # of Pages: |5
File Date: | 4/28/1976 i Effective Date: |
ESNO notes for this action}
Action Type: | Registered Agent Address Change
Document Number: | C1579-1976-003 # of Pages: T1
File Date: | 8/18/1679 Effective Date: |
OSHINS BROWN & SINGER
2915 W CHARLESTON BLVD LAS VEGAS NV 58102
Action Type: | Regi d Agent R i
D t - | C1579-1676-004 1 # of Pages: | 1
File Date: | 3/21/1983 I Effective Date: |
Q_S_:H=!NG BROWN & SINGER
Action Type: | Registered Agent Change
D N 1 | C1579-1976-005 | # of Pages: [1
File Date: | 4/14/1983 1 Effective Date: |
OSHING BROWN & SINGER

1520 $. 4TH ST LAS VEGAS NV 89101
Action Type: | Registered Agent Change
Document Number: | C1579-1676-006 1 # of Pages: |1
File Date: | 8/12/1985 1 Effective Date: |
ROGER H. ELTON 9TH FLOOR
101 CONVENTION CENTER DR LAS VEGAS NV
Action Type: | Amendment
Document Number: | C1579-1976-007 1 # of Pages: |2
File Date: | 5/20/1987 | Effective Date: |
ALAN W. BUSBY M.D., LTD. Bb* 001
Action Type: | Registered Agent Address Change
Document Number; | C1579-1978-008 Ig_ # of Pages: 11
Fite Date: | 10/24/1988 1 Effective Date: |
RONALD J. GOMES, ESQ.
302 E. CARSON AVENUE #800 LAS VEGAS NV 89101

Action Type: | A t
Document Number: | C1579-1976-009 I #of Pages: |3
File Date: | 9/27/1989 1 Effective Date: |
ADDING DIRECTORS LIABILITY TLS
Action Type: [ A i3
Document Number; | C1579-1976-010 | #of Pages: [3
File Date: | 6/08/1992 1 Effective Date: |

BUSBY, BERNSTEIN & POKRQY, LTD. TLSB ;U 002
Action Type: | Registered Agent Change
Document Number: | C1579-1976-011 | #of Pages: | 1
File Date: | 12/16/1092 | Effective Date: |
RONALD J. GOMES SUITE 675
1055 E. TROPICANA AVENUE LAS VEGAS NVBO118TD
Action Type: | Annual List

Document Number: | C1579-1976-018 ] # of Pages: [2
¥ H

hittp:/nvsos.gov/sosentitysearch/PrintCorp.aspx?1x8nvg=MAMBOEmMOgPHIMAIEK FZSK g%233d%253d
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| File Date: | 872111998 ] Effective Date: |
L{No notes for this action)
Action Type: | Registered Agent Address Change
Document Number; | C1579-1976.012 ] # of Pages: ] 11
File Date: | 12/04/1998 1 Effective Date: |

EMICHAEL E. KEARNEY SUITE 620 RAJ
300 SOUTH FOURTH ST. LAS VEGAS NV 89101 RAJ
Action Type: | Registered Agent Address Change
Ni C1579-1976-013 I # of Pages: |1
File Date: | 4/20/1089 | Etfective Date: |
IMICHAEL E. KEARNEY SUITE 700 SRH
300 SOUTH FOURTH ST. LAS VEGAS NV 89101 SRH
Action Type: | Annual List
Document Number: | C1579-1976-017 | # of Pages: |1
File Date: | §/10/198¢ | Effective Date: |
g.(No notes for this action)
Action Type: | Registered Agent Change
D t N 1 | C1579-1976-014 1 # of Pages: [1
File Date: | 7/20/1999 I Effective Date: |
{MICHAEL E. KEARNEY #2900
3773 HOWARD HUGHES PKWY LAS VEGAS NV 88109 CXE
Action Type: | Registered Agent Change
Document Number; | C1578-1976-0156 1 #of Pages: |1
File Date: | 3/20/2000 [} Effective Date: |

D

DIANA | LEE
1500 S RANCHO #12 LAS VEGAS NV 89106 CMA

Action Type: | Annual List

Document Number: | 2011079930214 ] #of Pages: [ 1
File Date: | 3/29/2000 i Effective Date: |
ELNo notes for this action)
Action Type: { Annual List
D nt Number: | C1579-1976-019 1 # of Pages: |1
File Date: | 4/20/2001 1 Effective Date: |
&(No notes for this action)
Action Type: | Annual List
D t Number: | C15798-1976-016 I #of Pages: [1
File Date: | 4/22/2002 | Effective Date: |

HNO notes for t&is action)
Action Type: | Annual List

Document Number: | C1579-1978-020 ] # of Pages: [1
File Date: | 4/08/2003 i Effective Date: |
gﬂ(No notes for this action)
Action Type: { Annhual List
Document Number: | C1579.1976-002 | # of Pages: | 1
File Date: | 4/14/2004 | Effective Date: |
List of Officers for 2004 to 2005
Action Type: | Annual List
D A 1 | 2005009271167 1 #of Pages: | 1
File Date: | 3/16/2005 | Effective Date: |
gLNo notes for this action)
Action Type: | Annual List
Document Number: | 2006013567767 | # of Pages: | 1
File Date: | 3/02/2006 i Effective Date: |

http:/fnvsos gov/sosentitysearch/PrintCorp aspx?Ix8nvg=MAMBOEmOg PAIMAiEKFZSK g%253d%6253d
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E_(No notes for this action)
Action Type: | Amended List
Document Number: | 20070022794-13 1 # of Pages: | 1
File Date: | 1/11/2007 | Effective Date: |
g!No notes for this action)
Action Type: | Annuat List
Document Number; | 2007055586907 I #of Pages: | 1
File Date: | 8/10/2007 | Etfective Date: |
|(No notes for this action]
Action Type: | Registered Agent Change
Document Number: | 20070555871-40 # of Pages: |1
File Date: | 8/10/2007 | Effective Date: |
§=(No notes for this action)
Action Type: | Registered Agent Address Change
D ber: | 2007081755247 #of Pages: |6
File Date: | 12/03/2007 Effective Date: ]
§SN° notes for this action)
Action Type: | Registered Agent Name Change
Document Number: | 2007081755469 # of Pages: IS
File Date: | 12/03/2007 1 Effective Date: |
gNo notes for this action)
Action Type: | Annual List
Document Number: | 20080250711-76 I # of Pages: [1
File Date: | 4/10/2008 | Effective Date: |
ELNO notes for this action)
Action Type: | Annuai List
D Number: | 20090375414-35 I ¥ of Pages: | 1
File Date: | 4/29/2009 i Effective Date: |
ESNo notes for this action}
Action Type: | Annual List
Document Number: | 20100250004-64 1 # of Pages: |1
File Date: | 4/19/2010 | Effective Date: |
E{No notes for this action)
Action Type: { Annual List
Document Number: | 2011027889977 I #0of Pages: | 1
File Date: | 4/14/2011 ] Effective Date: |
&No notes for this action)
http://nvsos.go h/PrintCorp.aspx?] G=MAMBOEmOgPhIMAEKFZSK g%253d%253d
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The Kidney Specialists of Southern Nevada story | Kidney Specialists of Southermn Nevada Page 1 of 1

Home AboUtKSOSN KSOSN Care Team  Referring Physicians  Patients  ContactUs

IDNEY SPECIALISTS
- "

) S

Job Posting
Qur Services
KSOSN Services
Vascular Access Center
Hospita! Affilaticns
News Archive

&

The Kidney Specialists of Southern Nevada story

Kidney Specialists of Southern Nevaca (KSOSN) was established in Las Vegas by Allen Busby, MD in 1976, Over the
past 30 years, the practice has grown to mest the needs of the community we serve and row includes nineteen
physicians, nearly thirty support staff in six offices across greater Las Vegas and Pahrump, 2 chronic kidney dissase
support program and a vascular access center.

KSOSN offers the region's most comprehensive kidney care services. We have assembied an entire team of
caregivers—physicians, nurse practitioner, physician assistant, nurses, dietician, medical assistants and patient care
coordinators-to both treat and educate patients on how best {o manage their kidney disease. Qur approach provides
our patients with the best resources for slowing the progression of kidney disease and helping improve their quaiity of
fife.

Our integrated approach i every aspect of ith intensive patient education and support, close
coliboration with dialysis centers offering a range of in-center and at-home services, 2 state-of-the-art vascular
access center, and transplant nephrologists who are part of the region’s transpiant team.

We are a practice that stays on the leading edge of medical care. We have memberships in both national and
and medical All KSOSN offices are equipped with a stale of the art charting
systern and paperiess medical records to provide more efficient patient care and more accurate record keeping

Qur nephrologists mentor medical students and resident physicians at area medical schools, Kidney Speciaiists of
Southern Nevada is on academic faculty for nephrofogy at University Medical Center of Southern Nevada, University
of Nevada Schoot of Medicine, Las Vegas, Valiey Hospital Medica! Center, Las Vegas and Touro University Schoot of
Osteopathic Medicine, Las Vegas.

Lfick here for our hospitat affiliations.

Cligk here to watch a video about some of KSOSN's recent advances in CKD patient care.

http:/fwww ksosn.com/about-ksosn

11-0243_0009
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Berkley Biography | Representative Shelley Berkley | Representing the st District of Nevada Page 1 of 2

SERVICES

Berkley Biography

Congressworman Berdey Biograshy
A Lifstima ot Commitment to Nevada

As dynaric as the she serves, C Shelley Berkley has represented the
farmities of Nevada's First Congressional District since 1998 and is currently in her seventh term
as a Member of the U.S. House of Representatives.
A Las Vegas resident for more than four decades, Shelley has a deep sense of commitment to
her community and has never forgotten that when her family headed West in search of a better
fife, they faund it in southern Nevada. After completing junior high and high school in Las Vegas,
Shelley became the first member of her famity to attend college when she enrofled as an g
undergraduate at the University of Nevada ~ Las Vegas (UNLV). Hlected student body president §
&

her senior year, Shelley gradusted with honors in 1972, earning a B.A. In Polttcal Science. After
abtalnlag her faw degree in 1976 from the University of San Diego Schoof of Law, Shelley
returned to las Vegas and began ker professional career. Working bo meat the needs of the

rapidly grawing Las Vegas Valiey is a key focus of Shelley’s work in Congress. Her priorities 1
inciude jurap-starting the ecanomy; creating jobs; helping families stay in their hores; securing |
more resources for education and transportation in southem Nevada; increasing access to B

affordable, high-quality health care for America’s famiies; developing clean, altemative energy
sources; lighting the proposed Yucca Mountain nuclear waste dump; protecting Soctal Security;
and strengthening Amerlcan alliances abroad to work toward international stabity and peace.

House Conunittee Assignments for the 111th Congress
+ Commitles on Ways and Means

[T : + Subcommittee on Soclal Security

i MORE SERVICES B * Subcommittee on Select Revenve Measures

“ieongreasional et Competion : Caucus and Task Force Membership
LopenUTent Reque st Fom * Congressional Gaming Caucus {co-chair) Congressional Ostecporosie Caucus (co-chalr}
Energy Efficiency information Congressional Stop DUI Caucus {co-chair) Congressional Talwan Caucus {co-chair)Friends of

iy ane Congress
Tsnudens Finenca Ad

Kazakhstan Caucus {co-chair)

* Foracomplete cl i3
International Organization Membership

+ Transatiantlc Leglsiators’ Disloque (chair of the U.S. delegation} £
Previous Public Offices B
Shelley Is a former Vice Chair of the Nevada University and Community College System Board of PEE
Regents. Appointed In 1990 by the Governor of Nevada, she subsequently served two terms and
completed her work on the Board in 1998. Throughout har tenure, Shelley worked to keep higher
education in Nevada affordable and accessible to all aualified students. B R
Serying in the Nevada State Assembly from 1982 through 1984, Shelley championed consumer £
protection for car buyers ami moblie home ownars, fought for tougher drunk driving laws, and
founded the Senlor Law Project,

Accomplishment in Industry

Shelley Beskley has held key positions In the private sector during a caresr that spans nearly z
quarter of a century;Foermer Vice President of Govemment and Legal Affairs, Sands Hotet,
Former Chaly, Board of the Revada Hotel and Fotel Assoclation.

Pagt memnber, Board of Trustees of Sunnise-Columbia Hospltal {an unpaid position).

Former In-House counse! for Southwest Gas Corp.

Former Deputy Director, Nevada State Commerce Deparbment.

Member, County, State and National Bar Assuclation,

Former National Director of the American Hotel-Motel Aseaclation.

Served as a Delegate to the White House Conference on Yourism,

Personal

Congresswoman Berkley Is the proud mother of two sons: Sam, who is studying for an

undergraduate degree at UNLV, and Max, who graduated from the UNLV Boyd School of Law in

2009. In March of 1999, Shefley marrled Dr. Lawrence Lehrner, a practicing Nephrologist In Las 5

ittp:/berkley house gov/about/biography. shtml
11-0243_0011



187

Berkley Biography | Representative Shelley Berkley | Representing the Ist District of Nevada Page2 of 2

wegme b lne bae cididren of He own: Bovid, who i puttien e greduete dupree Bom Indns
UniversEy to sve gt Soutirmest Gos, ot Sieodornis, & by practics phycies,

hitp:/berkley house gov/about/biography.shiml
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UNIVERSITY MEDICAL CENTER OF SOUTHERN NEVADA
BOARD OF HOSPITAL TRUSTEES
" AGENDA ITEM

L

Issne: Award of Contract ) Back-up:

Petitioner: Kathleen Silver, Interim Chief Executive Officer, University Medical Center Clerk Ref. #

Recommendation: .
That the Board of Hospital Trustees approve and anthorize the Agreement for Physician
Medical Directorship of the Nephrology Department and Related Professional Services
(RFP No, 2007-18) between University Medical Center of Southern Nevada (UMC) and
Kidney Specialists of Southern Nevada for supervision and direction of qualified
Nephrology Physicians for the period August 1, 2007, through July 31, 2010; and authorize

the Interim Chief Executive Officer to sign the agreement.

FISCAL IMPACT:

Directorship Services ‘ $50,000 annually

Professional Medical Services $538,200 annually subject to a 3 percent annual increase
BACKGROUND

On May 1, 2007, Request for Proposal No. 2007-18 requesting nephrology services was
advertised in the Las Vegas Review-Journal and mailed to 6 physicians. Proposals were
received from:

Kidney Specialists of Southern Nevada

R.D Prahbu-Lata K Shete, MD's LTD (received late and not accepted)

An ad hoc committee reviewed the proposals submitted, and recommends the selection of, and
contract approval thh Kidney Specialists of Southern Nevada.

This contract is for the medical directorship of the nephrology department including 24-hour-a-
day, 7-day-a-week coverage to the hospital as well as providing necessary follow-up services.

The term of the contract is for the period from August 1, 2007 through July 31, 2010.

The Interim Chief Executive Officer and staff have reviewed the proposed contract and costs and
found thern to be equitable for the work to be performed.

Respectiully submitted, Cleared for Agends
o7
County Manager
| =S
- : Tem#
UMC_01754

11-0243_0014
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AGREEMENT FOR PHYSICIAN MEDICAL DIRECTORSHIP
OF THE NEPHROLOGY DEPARTMENT
AND RELATED PROFESSIONAL SERVICES

This Agreement, made and entered into this 215t day of August, 2007, by and between University
Medical Center of Southern Nevada (hereinafter referred to as "Hospital™), a publicly owned and operated
hospital created by virtue of Chapter 450 of the Nevada Revised Statutes with its principal place of business at
1800 West Charleston Boulevard, Las Vegas, Nevada, 89102, and Kidney Specialists of Southern Nevada
(hereinafter referred to as "Provider"), a Nevada professional corporation, duly organized and existing under and
by virtue of the laws of the State of Nevada, engaged in the practice of medicine specializing in nephrology with
its principal place of business at 500 South Rancho, Suite 12, Las Vegas, Nevada, 89106,

WITNESSETH:

‘WHEREAS, Hospital provides nephrology services which requires a Medical Directorship and
professional medical services; and

WHEREAS, Hospital recognizes that the proper functioning of the same requires supervision and
direction by a physician who has been properly trained and is fully qualified and competent to practice medicine
as an nephrologist; and

WHEREAS, Provider is associated with a group of physicians specializing in nephrology services who
are duly licensed to practice medicine in the State of Nevada and who have met the requirements for
membership on the Medical Staff of Hospital; and

WHEREAS, Provider desires to contract for and provide said Medical Directorship and professional
medical services; and

WHEREAS, the parties desire to provide a full statement of their agreement in connection with the
operation of nephrology services in Hospital during the term of this Agreement;

NOW, THEREFORE, in consideration of the covenants and mutual promises made herein, the parties
agree as follows:

L DEFINITIONS
For the purposes of this Agreement, the following definitions apply:
1.1 Provider: Kidney Specialists of Southemn Nevada and all physicians specializing in nephrology
providing services pursuant to this Agreement who are members, associates, partners and/or

employees of Kidney Specialists of Southern Nevada.

1.2 Principal Physician: One of Provider’s members, partners or associates designated by Provider
and approved by Hospital to serve as the Medical Director of Hospital’s Nephrology Department.

13 Member Physicians: Physicians associated with Provider providing services pursuant to this
Agrcement. Unless the context requires otherwise, the term “Member Physicians” shall include
the Principal Physician.

UMC_01755
11-0243_0015
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1.8
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Allied Health Providers: Individuals other than a licensed physician, dentist, or D.O. who

exercise independent or dependent judgment within the areas of their scope of practice and who
are qualified to render patient care services under the supervision of a qualified physician who has
been accorded privileges to provide such care in Hospital.

Clinjcal Services: Services performed for the diagnosis, prevention or treatment of disease or for
assessment of a medical condition.

Department: Unless the context requires otherwise, Department refers to Hospital’s Nephrology
Department.

Services to Patients: Those services personally rendered by Provider's Member Physicians to the
patient.

8 To qualify as “services to patients” services must, in general: (i) be personally furnished
by Provider’s Member Physicians; (ii) contribute directly to the diagnosis or treatment of
the patient; and (jii) ordinarily require performance by a physician,

b. Services to patients include: (i) consultative services; and (ii) services personally
performed by Provider’s Member Physicians in the administration of procedures to an
individual patient.

Services to Hospital: Those services which do not qualify as “services to patients” as herein
defined, but which are services provided by Provider to Hospital and are related to the provision
of patient care in Hospital; including, but not limited to, administrative and supervisory services.
Clinical services which do not meet the requirements of “services to patients” shall be considered
“services to Hospital.”

. PROVIDER'S OBLIGATIONS

2.1

Coverage: Provider, fthrough its Member Physicians hereby agrees to perform the following
services as requested by Hospital and in a manner reasonably satisfactory to Hospital:

a. Provider shall provide professional services in the best interests of Hospital's patients
with all due diligence.

b. Provider shall conduct and professionally staff nephrology services in such & manner that
Hospital, its Medical Staff, and patients shall at all times have immediately available
adequate nephrology coverage. Provider shall render and supervise nephrology services
and consult with the Medical Staff of Hospital when requested.

c. Provider shall provide Hospital with on-site consultative coverage on a twenty-four (24)
heur-a-day, seven (7) day-a-week basis. For this purpose consultive coverage consists of
patient examination/assessment, diagnosis, medical intervention and follow-up care. This
coverage includes all Hospital inpatients, Hospital outpatients, Emergency Department
patients and Trauma Department patients who are not designated patients of other
physicians.

d. Provider shall provide consultative, diagnostic or medical service coverage to Hospital’s
outpatient nephrology clinic patients during the term of this Agreement.

2

UMC_01756
11-0243_0016



22

2.3

2.4
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Provider shall provide service on an emergency and on-call basis to meet the needs of
Hospital's inpatients and outpatients.

hadnl 4

Provider shall coordinate the
nephrology services.

and assig of the physicians performing

Provider shall encourage the participation of other physicians in the community fo assist
Provider in the provision of the services ouflined in this Agreement.

Medical Staff Appointment:

a.

Physicians employed or contracted by Provider shall at all times hereunder, be members
in good standing of Hospital’s medical staff with appropriate clinical privileges and
appropriate Hospital credentialing. Any of Provider’s Member Physicians who fail to
maintain staff appointment of clinical privileges in good standing will not be permitted to
render services to Hospital’s patients and will be replaced promptly by Provider.
Provider shall replace a Metnber Physician who is suspended, terminated or expelled
from Hospital’s Medical Staff, loses his license to practice medicine, tenders his
resignation, or violates the terms of this Agreement. In the event Provider replaces or
adds a Member Physician, such new physician shall meet all of the conditions set forth
herein, and shall agree in writing to be bound by the terms of this Agreement. In the
event an appointment to the Medical Staff is granted solely for purposes of this
Agreement, such appointment shall automatically terminate upon termination of this
Agreement.

1t is expressly agreed that continuation of this Agreement is dependent upon the
continued appointment of one of Provider’s Member Physicians as Director of Hospital’s
Nephrology Department. For the purposes of this Agreement, Marvin Bemstein, M.D.,
shall be designated as Provider’s Principal Physician.

Provider shall be fully responsible for the performance and supervision of any of its
Member Physicians, including its Principal Physician, or others
under its direction and control, in the performance of services under this Agreement.

Allied Health Providers employed or utilized by Provider, if any, must apply for
privileges and remain in good standing in accordance with the University Medical Center
of Southern Nevada Allied Health Providers Manual.

Medical Director: Provider’s Principal Physician shall assume medical responsibility for
nephrology services during the term of this Agreement. The Principal Physician shall at all times
during the term of this Agreement hold a current license to practice medicine from the State of
Nevada and be Board Certified.

Clinical Responsibilities of Principal Physician:

a.

b.

Provide nephrology services;

Provide clinical direction of Hospital’s Nephrology Department;

UMC_01757
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Ensure clinical effectiveness by providing direction and supervision in accordance with
recognized professional medical specialty standards and the requirements of local, State
and national regulatory agencies and accrediting bodies;

Provide consultive interpretations and documentation in accordauce with the standards
and recommendations of the Joint Commission on Accreditation of Healthcare
Organizations (JCAHO) and the Bylaws, Rules and Regulations of the Medical and
Dental Staff, as may then be in effect;

Provide ongoing patient contact as medically necessary and appropriate; this would
include daily rounding on patients assigned to Nephrology Service, and Consultative
availability seven (7) days per week, fifty-two (52) weeks per year.

Coordinate and integrate clinically related nephrology services activities both inter and
intra departmentally within Hospital;

Participate in scheduled clinical staff meetings and conferences;
Provide training in nephrology to resident physicians at Hospital; and
Perform such other clinical duties as necessary to operate nephrology services.

Provide Tranplant Nephrologist to offer training and support of Hospital’s Kidney
Transplant Program. Support of the Transplant Program requires the provision of two
four (4) hour clinics per week within the Transplant Center. The Transplant Nephrologist
will provide medical examination and clearance for all prospective transplant patients,

Provide a minimum of three (3} outpatient nephrology clinics per month at four (4) hours
each in the Lied Outpatient Center. If appointment waiting times exceed four (4) weeks,
Provider will staff such additional clinics as required to reduce waiting time to less than
four (4) weeks.

Administrative Responsibilities of Principal Physician:

a.

Contribute to a positive relationship among Hospital’s Administration, Hospital’s
Medical Staff and the community;

Promote the growth and development of nephrology services in conjunction with Hospital
with special emphasis on expanding diagnostic and therapeutic services;

Inform the Medical Staff of new equipment and applications;

Recommend innovative changes directed toward improved patient services;

Develop and implement guidelines, policies and procedures in accordance with
recognized professional medical specialty standards and the requirements of local, state
and national regulatory agencies and accrediting bodies;

Recommend the selection and development of appropriate methods, instrumentation and
supplies to assure proper utilization of staff and efficient reporting of results;

4
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Represent nephrology services on Hospital’s medical staff committees and at Hospital
department meetings as the need arises;

Participate in Quality Assurance and Performance Improvement activities by monitoring
and evaluating care; communicating findings, conclusions, recommendations and actions
taken; and using established Hospital mechanisms for appropriate follow-up;

Assess and recommend to Hospital’s Administration and the Administrative Director of
nephrology services a sufficient number of qualified and competent staff members to
provide nephrology care;

Assess and recommend to Hospital’s Administration and the Administrative Director of
nephrology services the need for capital expenditure for equipment, supplies and space
required to maintain and expand nephrology services;

Provide for the education of Medical Staff and Hospital personnel, residents and medical
students in a defined organized structure and as the need presents itself;

Monitor the use of equipment and report any malfunction to Hospital Administration and
the Administrative Director of nephrology services;

Assist Hospital in the selection of outside sources for needed services;
Assist Hospital in the appeal of any denial of payment of Hospital charges; and

Assist Hospital’s Administrative Director of nephrology services with the performance of
such other administrative duties as necessary to operate nephrology services.

Lime Studies: Provider shall record in fifteen minute increments time spent in teaching,
administration and supervision and submit this information for one week each month. Provider
shall submit such time studies to Hospital’s Fiscal Services Department by the 12™ of each
month, Failure to submit the required time study by the 12™ of the month will delay that month’s
payment until the time study is received. A copy of the Physician’s Weekly Time Study is
incorporated herein as Attachment “A”.

tandards of Performance:

a.

Provider promises to adhere to Hospital's established standards and policies for providing
good patient care. In addition, Provider shall ensure that its Member Physicians shall also
operate and conduet themselves in accordance with the standards and recommendations
of the Joint Commission on Accreditation of Healthcare Organizations (JCAHO) and the
Bylaws, Rules and Regulations of the Medical and Dental Staff, as may then be in effect.
It is agreed that services provided under this Agreement will not be bound under the
timelines established for On-Call Physician coverage as noted in the Rules and
Regulations.

Hospital expressly agrees that the professional services of Provider may be performed by
such physicians as Provider may associate with, so long as Provider has obtained the prior
written approval of Hospital. So long as Provider is performing the services required

5

UMC_01759
11-0243_0019



2.8

2.9

2.10

195

hereby, its employed or contracted physicians shall be free to perform private practice at
other offices and hospitals.

Independent Contractor: In the performance of the work duties and obligations performed by
Provider under this Agreement, it is mutually understood and agreed that Provider is at all times
acting and performing as an independent contractor practicing the profession of medicine.
Hospital shall neither have, nor exercise any, control or direction over the methods by which
Provider shall perform its work and functions,

Industrial Insurance:

a.

As an independent contractor, Provider shall be fully responsible for premiums related to
accident and compensation benefits for its shareholders and/or direct employees as
required by the industrial insurance laws of the State of Nevada.

Provider agrees, as a condition precedent to the performance of any work under this
Agreement and as a precondition to any obligation of Hospital to make any payment
under this Agreement, to provide Hospital with a certificate issued by the appropriate
entity in accordance with the industrial insurance laws of the State of Nevada. Provider
agrees to maintain coverage for industrial insurance pursuant to the terms of this
Agreement. If Provider does not maintain such coverage, Provider agrees that Hospital
may withhold payment, order Provider to stop work, suspend the Agreement or terminate
the Agreement.

Professional Liability Insurance:

a.

Provider shall carry professional liability insurance on its Member Physicians and
employees at its own expense in accordance with the minimurns established by the
Bylaws, Rules and Regulations of the Medical and Dental Staff. Said insurance shall
annually be certified to Hospital’s Administrator and Medical Staff, as necessary.

As Medical Director of nephrology services, Provider is covered for the performance of
administrative duties under Hospital’s current Directors and Officers Liability policy.

Provider Personal Expenses: Provider shall be responsible for all its personal expenses,
including, but not limited to, membership fees, dues and expenses of attending conventions and
meetings, except those specifically requested and designated by Hospital.

Maintenance of Records:

a.

All medical records, histories, charts and other information regarding patients treated or
matters handled by Provider hereunder, or any data or data bases derived therefrom, shail
be the property of Hospital regardless of the manner, media or system in which such
information is retained. Provider shall have access to and may copy relevant records
upon reasonable notice to Hospital. :

Provider shall complete all patient charts in a timely manner in accordance with the
standards and recommendations of the Joint Commission on Accreditation of Healtheare
Organizations (JCAHO) and Regulations of the Medical and Dental Staff, as may then be
in effect.

UMC_01760
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213 Health Insurance Portability and Accountability Act of 1996:

a.

For purposes of this Agreement, “Protected Health Information™ shall mean any
information, whether oral or recorded in any form or medium, that: (i) was created or
received by cither party; (i) relates to the past, present, or future physical condition of an
individual, the provision of health care to an individual, or the past, present or future
payment for the provision of health care to an individual; and (iii) identifies such
individual, ‘

Provider shall use its reasonable efforts to preserve the confidentiality of Protected Health
Information it receives from Hospital, and shall be permitted only to use and disclose
such information to the extent that Hospital is permitted to use and disclose such
information pursuant to the Health Insurance Portability and Accountability Act of 1996
(42 U.S.C. 1320d-13254d-8; 42 U.S.C. 1320d-2) (“HIPAA™), regulations promulgated
there under (“HIPAA Regulations™) and applicable state law. Hospital and Provider shall
be an Organized Health Care Arrangement (“OCHA™), as such term is defined in the
HIPAA Regulations.

Hospital shall, from time to time, obtain applicable privacy notice acknowledgments
and/or authorizations from patients and other applicable persons, to the extent required by
law, to permit the Hospital, Provider and their respective employees and other
representatives, to have access to and use of Protected Health Information for purposes of
the OHCA. Hospital and Provider shall share a common patient’s Protected Health
Information to enable the other party to provide treatment, seek payment, and engage in
quality assessment and improvement activities, population-based activities relating to
improving health or reducing health care costs, case management, conducting training
programs, and accreditation, certification, licensing or credentialing activities, to the
extent permitted by law or by the HIPAA Regulations.

2.14 Voluntary Absence: Provider’s Principal Physician may require personal time away from Hospital
for vacation, seminars and so forth. In such event, Principal Physician shall advise Hospital’s
Administrator in a reasonable time prior to such absence, however, such absence shall not
diminish the requirements for administration and supervision of nephrology services and
Principal Physician shall arrange for administrative and supervisory coverage during his absence.

2.15  UMC Policy #1-66: Provider shall ensure that its staff and equipment utilized at Hospital, if any,
are at all times in compliance with University Medical Center Policy #1-66, set forth in
Attachment “B,” incorporated and made a part hereof by this reference.

2.16  Special Personnel: Provider shall maintain, at its own expense, any personnel used in connection
with its private practice. Such personnel will not have any administrative duties or
responsibilities in Hospital at any time, -

HOSPITAL'S OBLIGATIONS

31 Space, Equipment and Supplies:

a.

Hospital shall provide space within Hospital for nephrology services (excluding
Provider’s private office space); however, Provider shall not have exclusivity over any
space or equipment provided therein and shall not use the space or equipment for any
purpose not related to the proper functioning of nephrology services.

7

UMC_01761
11-0243_0021



197

b. Hospital shall make available during the term of the Agrecment such equiprnent as is
determined by Hospital to be required for the proper operation and conduct of nephrology
services. Hospital shall also keep and maintain said equipment in good order and repair.

c Hospital shall purchase all necessary supplies for the proper operation of nephrology
services and shall keep accurate records of the cost thereof.

3.2  Hospital Services: Hospital shall, at its expense, furnish the Principal Physician with ordinary
Jjanitorial service, in-house messenger service and telephone service as may be required by the
administrative duties of Principal Physician. Hospital shall also provide the services of other
hospital departments including, but not limited to, Accounting, Administration, Engineering,
Human Resources, Material Management, Medical Records and Nursing.

3.3  Personnel: Other than Member Physicians and Allied Health Providers, all persormel required for
the proper operation of nephrology services shall be employed by Hospital, The sclection and
retention of such personnel shall be in cooperation with Principal Physician, but Hospital shall
have final authority with respect to such selection and retention. Salaries and personne] policies
for persons within personnel classifications used in nephrology services shall be uniform with
other Hospital personnel in the same classification insofar as may be consistent with the
recognized skills and/or hazards associated with that position, providing that recognition and
compensation be provided for personnel with special qualifications in accordance with the
personnel policies of Hospital.

34  Bxclusivity of Services: This Agreement doss not preclude an attending physician on Hospital’s
Staff from requesting a specific physician, not a party to this Agreement, to provide a specific
procedure or consultation for a patient, provided that such independent physician is a member of
Hospital’s Medical Staff.

Iv. BILLING

4.1 Direct Billing:

a, Provider shall directly bill patients and/or third party payors for all professional
coraponents. Hospital shall provide, at Hospital's expense, usual social security and
insurance information to facilitate direct billing, Unless specifically agreed to in writing
or elsewhere in this Agreement, Hospital is not otherwise responsible for the billing or
collection of professional components.

b. Provider agrees to maintain a mandatory assignment contract with Medicare and
Medicaid.

c. Fees will not exceed that which is usual, reasonable and customary for the community.
Provider shall furnish a list of these fees upon request of Hospital.

d. Provider shall not bill patients or Hospital in violation of NRS 450.440 for Provider
services rendered to patients deemed to be indigents by Clark County Social Services, or
applicable law.

&, If Hospital desires to enter into preferred provider, capitated or other managed cate
contracts, to the extent permifted by law, Provider agrees to cooperate with Hospital and
to attempt to negotiate reasonable rates with such managed care payors.

8
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Physician Billing/Compliance:

a. Provider agrees to comply with all applicable federal and state statutes and regulations (as
well as applicable standards and requirements of non-governmental third-party payors) in
connection with Provider’s submission of claims and retention of funds for Provider’s
services provided to patients at Hospital’s facilities (collectively “Billing Requirements™).

b. In furtherance of the foregoing and without limiting in any way the generality thereof,
Provider agrees:

1. To ensure that all claims by Provider for Provider’s services provided to patients
at Hospital’s facilities are complete and accurate;

2. To cooperate.and communicate with Hospital in the claim preparation and
submission process to avoid inadvertent duplication by ensuring that Provider
does not bill for any item or service that has been or will be appropriately billed
by Hospital as an item or service provided by Hospital at Hospital’s facilities;

3. To keep current on applicable Billing Requirements as the same may change from
time to time; and

4. In addition to any other indemmnification provision contained herein, to indemnify,
defend, and hold harmless Hospital, its governing board members, officers,
employees, agents, successors and assigns from and against any and all claims,
injuries, lawsuits, investigations, losses, damages, demands, expenses and
liabilities, including, but not limited to, legal expenses and cost of setflements, of
whatever nature, arising out of Provider’s breach of the foregoing covenants.

COMPENSATION

5.1

5.2

53

54

Direct Billing: Except as provided in Paragraphs 5.2 and 5.3, hereinbelow, each of Hospital’s
patients recciving services from Provider shall be directly billed by Provider for such services.

Directorship Services: During the term of this Agreement and subject to paragraphs 7.5 and 7.14,
hereinbelow, Hospital will compensate Provider Fifty Thonsand Dollars ($50,000.00) per year at
the rate of Four Thousand One Hundred Sixty-Six Dollars and Sixty-Seven Cents ($4,166.67) per
month for the previous month’s directorship duties provided to the Nephrology Department,

Professional Medical Services: During the term of this Agreement and subject to paragraphs 7.5
and 7.14, hercinbelow, Hospital will compensate Provider Five Hundred Thirty-Eight Thousand
Two Hundred doffars ($538,200.00) per year at the rate of Forty-Four Thousand Eight Hundred
Fifty Dollars ($44,850.00) per month for the previous month’s professional medical services
rendered to Hospital’s Nephrology Department:

Payment Date: Hospital will compensate Provider on the third (3rd) Friday of each month, or if
the third (3rd) Friday falls on a holiday, the following Monday, for the previous month’s
services,
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5.5  Annual Increases: Professional Medical Services as listed in section 5.3 will be subject to an
increase of three (3%) per cent per year on the anniversary date of the effective date of this
contract.

TERM/MODIFICATIONS/TERMINATION

6.1  Term of Agreement: This Agreement shall become effective on the 1™ day of August, 2007, and,
subject to paragraphs 7.5 and 7.14, hereinbelow, shall remain in effect for a period of three (3)
years through July 31, 2010.

6.2, Modifications: Provider shall notify Hospital in writing oft
a. Any change of address of Provider;

b. Any change in membership or ownership of Provider's group or professional corporation.

Any action against the license of any of Provider’s Member Physicians;
d. Any action commenced against Provider which could materially affect this Agreement;

@

e Any exclusionary action initiated or taken by a federal health care program against
Provider or any of Provider’s Member Physicians; or

f. Any other occurrence known to Provider that could materially impair the ability of
Provider to carry out its duties and obligations under this Agreement.

6.3  Terrination For Cause:

a. This Agreement shall immediately and automatically tenminate, without notice by
Hospital, upon the occurrence of any one of the following events:

1. The exclusion of Provider from participation in a federal health care program;

2. The expulsion, termination or suspension of Provider’s Principal Physician by
Hospital’s Medical Staff or loss of Provider’s Principal Physician’s license to
practice medicine, subject to the right of Provider to nominate another member
Physician to Hospital for consideration and approval as Principal Physician,
(Hospital maintains the sole and unilateral right to accept or reject such nominee
Medical Director, but will not unreasonably withhold such acceptance/approval.);
or

3. The conviction of Provider’s Principal Physician of any crime punishable as a
felony involving moral turpitude or immoral conduct, subject to the right of
Provider to nominate a replacement Principal Physician as outlined in 6.3(a)(2),
above.

b. This Agreement may be terminated by Hospital at any time with thirty (30) days written
notice, upon the occurrence of any one of the following events which has not been
remedied within thirty (30) days after written notice of said breach:
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1. Professional misconduct by any of Provider’s Member Physicians as determined
by the Bylaws, Rules and Regulations of the Medical and Dental Staff and the
appeal processes therennder;

2. Conduct by any of Provider’s Member Physicians which demonstrates an inability

to work with others in the institution and such behavior presents a real and
substantial danger to the quality of patient care provided at the facility as
determined by Hospital;

3. Disputes among the Member Physicians, partners, owners, or principals of
Provider's group or professional corporation that, in the reasonable discretion of
Hospital, are determined to disrupt the provision of good patient care;

4, Absence of Provider’s Principal Physician, by reason of illness or other cause, for
a period of ninety (90) days, unless adequate coverage is furnished by Provider.
Such adequacy will be determined by Hospital’s Administrator; or

5. Breach of any performance standard or any other material term or condition of this
Agreement.

Termination Without Cause: Afier the first anniversary date of this Agreement, either party may
terminate this Agreement, without cause, upon one hundred (180) days written notice to the other

party.

Renegotiation of terms: After the first anniversary date of this Agreement in any successive six
(6) month period, if the patient volume changes by more than 25%, either negatively or
positively, either party may ask for reconsideration of the compensation set forth above. Patient
volume will be understood to mean the number of hospital inpatient, cmergency room and
outpatient clinic patients seen by Provider having no identifiable insurance coverage. The base
line for this calculation will be the total number of billable Evaluation and Manag t(E&
M) services from January 1, 2007 through June 30, 2007 divided by six (6) to obtain a monthly
average. If the average patient volume has changed from the base line by 25% or more, either up
or down, renegotiation of the contract may be requested by either party. Provider shall provide
Hospital with monthly volume information for inpatient and emergency room billable Evaluation
and Management (B & M) services within fifteen days afier the end of each month for purposes
of tracking this information. Hospital will provide outpatient clinic and transplant clinic volume
to Provider upon request in a reporting format currently in use and available at Hospital.

VII. MISCELLANEOUS

7.1

Access to Records. Upon written request of the Secretary of Health and Human Services or the
Comptroller General or any of their duly authorized representatives, Provider shall, for a period
of four (4) years after the furnishing of any service pursuant to this Agreement, make available to
them those contracts, books, documents, and records necessary to verify the nature and extent of
the costs of providing its services. If Provider carries out any of the duties of this Agreement
through a subcontract with a value or cost equal to or greater than $10,000 or for a period equal to
or greater than twelve (12) months, such subcontract shall include this same requirement. This
section is included pursuant to and is govemed by the requirements of the Social Security Act, 42
U.S.C. § 1395x (v) (1) (D, and the regulations promulgated thereunder.
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Amendments. No modifications or amendments to this Agreement shall be valid or enforceable
unless mutually agreed to in writing by the parties.

Assignment/Binding on Successors. No assignment of rights, duties or obligations of this
Agreement shall be made by either party without the express written approval of a duly

" authorized representative of the other party. Subject to the restrictions against transfer or

assignment as herein contained, the provisions of this Agreement shall inure to the benefit of and
shall be binding upon the assigns or successors-in-interest of cach of the parties hereto and all
persons claiming by, through or under them.

Authority to Execute, The individuals signing this Agreement on behalf of the parties have been
duly authorized and empowered to execute this Agreement and by their signatures shall bind the
parties to perform all the obligations set forth in this Agreement.

Budget Act. In accordance with NRS 354.626, the financial obligations under this Agreement
between the parties shall not exceed those monies appropriated and approved by Hospital for the
then current fiscal year under the Local Government Budget Act. Hospital agrees that this section
shall not be utilized as a subterfuge or in a discriminatory fashion as it relates to this Agreement.

Captions/Gender/Number/Tense. The articles, captions, and headings herein are for convenience
and reference only and should not be used in interpreting any provision of this Agreement.
‘Whenever the context herein requires, the gender of all words shall include the masculine,
ferninine and neuter and the number of all words shall include the singular and plural. All verbs
should be construed in the appropriate tense required by the context of the Agreement.

Confidential Records. All Hospital statistical, financial, confidential, and/or personnel records
and any data or data bases derived therefrom shall be the property of Hospital regardless of the
manner, media or system in which such information is retained. All such information received,
stored or viewed by Provider shall be kept in the strictest confidence by Provider and its
employees and contractors.

Corporate Compliance. Provider recognizes that it is essential to the core values of Hospital that
its contractors conduct themselves in compliance with all ethical and legal requirements.
Therefore, in performing its services under this contract, Provider agrees at all times to comply
with all applicable federal and state laws and regulations in effect during the term bereof and
further agrees to comply with the relevant compliance policies of Hospital, including its corporate
compliance program and Code of Ethics, the relevant portions of which are available to Provider
upon request, set forth in Attachment “C”, incorporated and made a part hereof by this reference.

Disa en bitration.

All matters involving the performance of Provider’s duties, as set forth in this Agreement, shall
be determined jointly by Provider and Hospital’s Administrator. Any disag it between
Provider and Hospital’s Administrator shall be resolved according to the following procedures:

a. In all matters concerning the adequacy of coverage and the performance of Provider’s
duties set forth in the Agreement, the decision of Hospital’s Administrator shall be
binding upon both parties unless the same is appealed to the Board of Hospital Trustees
within ten {10) days afier the decision of Hospital's Administrator is announced. The
determination of the Board of Trustees shall be final with respect to such matters.
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All disputed matters pertaining to the Medical and Dental Staff Bylaws, Rules and
Regulations shall be addressed through the mechanisms and procedures adopted and
established by the Bylaws, Rules and Regulations of the Medical and Dental Staff.

All other matters concerning the application, interpretation or construction of the
provisions of this Agreement shall be submitted to binding arbitration. Arbitration shall
be initiated by either party making a written demand for arbitration on the other party.
Each party, within fifteen (15) days of said notice, shall choose an arbitrator, and the two
selected arbitrators shall then chose a third arbitrator. The panel of three (3) arbitrators
shall then proceed in accordance with the applicable provisions of the Nevada Revised
Statutes, with the third arbitrator ultimately responsible for arbitrating the matter. Either
party to the arbitration may seek judicial review by way of petition to the Eighth Judicial
District Court of the State of Nevada to confirm, correct or vacate an arbitration award in
accordance with the requirements of the Nevada Revised Statutes and the Nevada Rules
of Civil Procedure.

Entire Agreement. This document constitutes the entire agreement between the parties, whether
written or oral, and as of the effective date hereof, supersedes all other agreements between the
parties which provide for the same services as contained in this Agreement. Excepting
modifications or amendments as allowed by the terms of this Ag it, no other agr 1,
statement, or promise not contained in this Agreement shall be valid or binding.

False Claims Act.

a.

The state and federal False Claims Act statutes prohibit kmowingly or recklessly
submitting false claims to the Government, or causing others to submit false claims.
Under the False Claims Act, a provider may face civil prosecution for knowingly
presenting reimbursement claims: (1) for services or items that the provider knows were
not actually provided as claimed; (2) that are based on the use of an improper billing code
which the provider knows will result in greater reimbursement than the proper code; (3)
that the provider knows are false; (4) for services represented as being performed by a
licensed professional when the services were actually performed by a nonlicensed person;
(5) for items or services furnished by individuals who have been excluded from
participation in federally-funded programs; or (6) for procedures which the provider
knows were not medically necessary. Violation of the civil False Claims Act may result
in fines of up to $10,000 for each false claim, treble damages, and possible suspension
from federally-funded health programs. Accordingly, all employees, volunteers, medical
staff members, vendors, and agency persormel are prohibited from knowingly submitting
to any federally or state funded program a claim for payment or approval that includes
fraudulent information or is based on fraudulent documentation,

Hospital is committed to complying with all applicable laws, including but not limited to
Federal and State False Claims statutes. As part of this commitment, Hospital has
established and will maintain a Corporate Compliance Program, has a Corporate
Compliance Officer, and operates an anonymous 24-hour, seven-day-a-week compliance
Hotline. A copy of Hospital’s Compliance Manual and Code of Ethics is attached to this
Agreement as Attachment “C”,  Provider is expected to immediately report to Hospital's
Corporate Compliance Officer directly at 702-383-JJJjil, through the Hotline 702-383-
M, or in writing, any actions by a medical staff member, Hospital vendor, or Hospital
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employee which Provider believes, in good faith, violates an ethical, professional or legal
standard. Hospital is prohibited by law from retaliating in any way against any individual
who, in good faith, reports a perceived problem.

Federal, State, Local Laws, Provider will comply with all federa), state and local laws and/or
regulations relative to its activities in Clark County, Nevada,

Financial Obligation. Provider shall incur no financial obligation on behalf of Hospital without
prior written approval of Hospital or the Board of Hospital Trustees.

Fiscal Fund Out Clause. This Agreement shall terminate and Hospital's obligations under it shall
be extinguished at the end of any of Hospital's fiscal years in which Hospital’s governing body
fails to appropriate monies for the ensuing fiscal year sufficient for the payment of all amounts
which could then become due under this Agreement. Hospital agrees that this section shall not be
utilized as a subterfoge or in a discriminatory fashion as it relates to this Agreement. In the event
this section is invoked, this Agresment will expire on the 30® day of Junc of the current fiscal
year. Termination under this section shall not relieve Hospital of its obligations incurred through
the 30™ day of June of the fiscal year for which monies were appropriated.

Force Majeure. Neither party shall be liable for any delays or failures in performance due to
circumstances beyond their control.

Goveming Law. This Agreement shall be construed and enforced in accordance with the laws of
the State of Nevada without regard to its choice of law provisions.

Indemnification.

a. To the extent provided in Chapter 41 of Nevada Revised Statutes, Hospital shall
indemnify and hold harmless, Provider, its officers and employees from any and all
claims, demands, actions or causes of action, of any kind or nature, arising out of the
negligent or intentional acts or omissions of Hospital, its employees, representatives,
successors or assigns. Hospital shall resist and defend at its own expense any actions or
proceedings brought by reason of such claim, action or cause of action, Provider
acknowledges Hospital is self-insured.

b. Provider shall indemnify and hold harmless, Hospital, its officers and employees from
any and all claims, demands, actions or causes of action, of any kind or nature, arising out
of the negligent or intentional acts or omissions of Provider, its employees,
representatives, successors or assigns. Provider shall resist and defend at its own expense
any actions or proceedings brought by reason of such claim, action or cause of action.

c. Each of the Party’s obligation to indemnify and/or defend the other shall survive the
termination of this Agreement if the incident requiring such indemnification or defense
occwrred during the Agreement term, or any extension thereof, and directly or indirectly
relates to the Party’s obligations or performance under the terms of this Agreement. -

Interprefation. Bach party hereto acknowledges that there was ample opportunity to review and

comment on this Agreement. This Agreement shall be read and interpreted according to its plain
meaning and any ambiguity shall not be construed against either party. It is expressly agreed by
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the parties that the judicial rule of construction that a docurment should be more strictly construed
against the drafisperson thereof shall not apply to any provision of this Agreement.

Non-Discrimination. Neither party shall discriminate against any person on the basis of age,
color, disability, gender, handicapping condition (including AIDS or AIDS related conditions),
national origin, race, religion, sexual orientation or any other class protected by law or regulation.

Notices. All notices required under this Agreement shall be in writing and shall either be served
personally or sent by certified mail, return receipt requested. All mailed notices shall be deemed
received three (3) days after mailing. Notices shall be mailed to the following addresses or such
other address as either party may specify in writing to the other party:

To Hospital: Chief Executive Officer
University Medical Center of Southern Nevada
1800 West Charleston Boulevard
Las Vegas, Nevada 89102

To Provider: Kidney Specialists of Southern Nevada
500 South Rancho, Suite 12
Las Vegas, Nevada 89106

Publicity. Neither Hospital nor Provider shall cause to be published or disseminated any
advertising materials, either printed or electronically transmitted which identify the other party or
their facilities with respect to this Agreement without the prior written consent of the other party.

Performance. Time is of the essence in this Agreement.

Severability. In the cvent any provision of this Agreement is rendered invalid or unenforceable,
said provision(s) hereof will be immediately void and may be renegotiated for the sole purpose of
rectifying the error. The remainder of the provisions of this Agreement not in question shall
rernain in full force and effect.

Third Party Interest/Liability. This Agreement is entered into for the exclusive benefit of the
undersigned partics and is not intended to create any rights, powers or interests in any third party.
Hospital and/or Provider, including any of their respective officers, directors, employees or
agents, shall not be liable to third parties by any act or omission of the other party.

Waiver. A party’s failure to insist upon strict performance of any covenant or condition of this
Agreement, or to exercise any option or right herein contained, shall not act as a waiver or
relinquishment of said covenant, condition or right nor as a waiver or relinquishment of any
future right to enforce such covenant, condition or right.

Warranties. Each party represents and warrants that it is not an Excluded Provider. For purposes
of this Section, the term “Excluded Provider” means a person or entity that either (1) has been
convicted of a crime related to health care, or (ii) is currently listed by a federal agency as
debarred, excluded or otherwise ineligible for participation in federally funded programs
(including without limitation federally-funded health care programs such as Medicare and
Medicaid). Further, each party agrees to immediately disclose to the other party any debarment,

- exclusion or other event that makes the party or any individual employed by the party an

Ineligible Person with respect to participation in any federal health care program, upon which
15
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disclosure the other party may, without penalty, immediately terminate this Agreement.

IN WITNESS WHEREOF, the parties have caused this Agreement to be executed on the day and year
first above written. .

Provider: Hospital:
Kidney Specialists of Southern University Medical Center of Southern Nevada
Nevada

Interim Chief Exccutive Officer

President

APPROVED AS TO FORM:

David Roger
District Attorney

s 4Bl .

Holly Gordo¥t
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SERVICRy,
4”‘ , DEPARTMENT OF HEALTH & HUMAN SERVICES

o

CENTERS FOR MEDICARE & MEDICAID SERVICES
WESTERN CONSORTIUM
DIVISION OF SURVEY AND CERTIFICATION

> CMSDSCEGTH
May 28, 2008

Hospital Certification Numbe:: [N
Transplant Center Identification Number: Pending

Ms. Karen Watnem

University Medical Center of Southern Nevada
Transplantation Services

1800 W. Charleston Boulevard

Las Vegas, NV 89102

Dear Ms. Watnem:

On March 12, 2008, Healthcare Management Solutions (HMS) conducted an initial Medicare
approval survey of the organ transplant program at the University Medical Center of
Southern Nevada (UMC-Southern Nevada). The initial survey involved the Adult

Kidney Transplant Program.

Based on the survey results, the Centers for Medicare and Medicaid Services (CMS) has
determined that UMC-Southern Nevada does not meet the requirements for participation in
the Medicare Organ Transplant Program for the Adult Kidney Transplant Program and is out
of compliance with the Conditions of Participation listed below. Regulations at 42 CFR §
488.3 require that a provider must be in compliance with the applicable Conditions of
Participation.

42 CFR § 482.80 Data Submission, Clinical Experience, and Outcome
Requirement

42 CFR § 482.90 Patient and Living Donor Selection
42 CFR § 482.92 Organ Recovery and Receipt
42 CFR § 482.96 Quality Assessment and Performance Improvement

Enclosed is form CMS-2567, Statement of Deficiencies documenting both the Condition-
level and Standard-level deficiencies found during the survey. All deficiencies cited on the
CMS-2567 require a Plan of Correction (PoC). You are required to respond within 10 days of
receipt of this notice. Please indicate your corrective actions on the right side of the form
CMS-2567 in the column labeled "Provider Plan of Correction” corresponding to the
deficiencies on the left. Additionally, indicate your anticipated completion dates in the
column labeled "Completion Date.”

Denver Regionat Office San Francisco Regional Office Seattle Regional Office
1800 Broadway, Suite 700 90 7" Street, Suite 5-300 (5W) 2201 Sixth Avenue, RX-48
Denver, CO'80202 8an Francisco, CA 94103-6707 Seattie, WA 98121
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An acceptable plan of correction must contain the following elements:

» The plan for correcting each specific deficiency cited;

« Efforts to address improving the processes that led to the deficiency cited;

* The procedure(s) for implementing the acceptable plan of correction for each
deficiency cited;

« The completion date for correction of each deficiency cited;

& A description demonstrating how the hospital has incorporated systemic improvement
actions into its Quality Assessment and Performance Improvement (QAPI) program in
order to prevent the likelihood of the deficient practice from reoccurring;

s The procedures for monitoring and tracking to ensure that the plan of correction is
effective and that specific deficiencies cited remain corrected and/or in compliance with
the regulatory requirements; and .

o The title of the person responsible for implementing the acceptable plan of correction.

Please submit your Plan of Correction by June 11, 2008 to:

Ed'Q Japitana

Nurse Consultant

Division of Survey and Certification
Centers for Medicare and Medicaid Services
San Francisco Regional Office

90 7% Street, Suite 5-300 (SW)

San Francisco, CA 94103-6707

You (or an authorized program representative) must also sign and date the bottom of the first
page of the CMS-2567.

The correction dates on the Plan of Correction must be no later than 45 days for
Standard-level deficiencies and for the Condition-level deficiencies cited under 42 CFR
§ 482.90 Patient and Living Donor Selection; 42 CFR § 482.92 Organ Recovery and
Receipt; and 42 CFR § 482.96 Quality Assessment and Performance Improvement.

For the Condition-level deficiency cited under 42 CFR § 482.80 Data Submission, Clinical
Experience, and Outcome Requirements, the correction date on the Plan of Correction must
be no later than 180 days. Although the latest correction date may be 180 days, a plan of
correction will not be considered acceptable unless it outlines the steps that the transplant
program will take immediately to develop and implement a comprehensive plan of
correction.

You should also be aware that copies of the Form CMS-2567 and subsequent plans of
correction are releasable to the public upon request in accordance with the provisions at 42
CFR §401.133.
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Deficiencies which resulted in non-compliance with the Conditions of Participation
must be corrected in order for payment for covered transplant services to continue.
CMS will terminate your participation in Medicare as an approved transplant program
for the Adult Kidney Transplant Program if you do not achieve compliance with the
Conditions of Participation by July 14, 2008 for Condition-level deficiencies cited
under 42 CFR § 482.90; 42 CFR § 482.92; and 42 CFR § 482.96; or by October 13,
2008 for Condition-level deficiencies cited under 42 CFR § 482.80. You will receive a
notice from CMS advising you of the termination process and your appeal rights. CMS
will review the next Scientific Registry of Transplant Recipients (SRTR) Center-
Specific Report that will be released in July 2008 to.assess whether or not compliance
with the Medicare Condition of Participation at 42 CFR § 482,80 has been achieved.

The requirement that UMC-Southern Nevada Adult Kidney Transplant Program must
submit a plan to correct its Medicare deficiencies before it is granted approval of the
above listed transplant programs does not affect the current status of UMC-Southern
Nevada as a participating provider of hospital services in the Medicare Program.

If you have any questions regarding the content of this letter, please contact Ed Q.
Japitana at 415-744 R or by email at |G cros hhs.cov.

Sincerely,

o

Debor lomero
Operations Manager
CMS Western Consortium
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CONFIDENTIAL

Subject to the Nondisclosure Provisions of H. Res. 895 of the 110th Congress as Amended

OFFICE OF CONGRESSIONAL ETHICS
UNITED STATES HOUSE OF REPRESENTATIVES

MEMORANDUM OF INTERVIEW

INRE: Director of the Survey and Certification Group, Centers for Medicare and
Medicate Services

REVIEW No.: 11-0243

DATE: November 15, 2011

LOCATION: Centers for Medicare and Medicaid Services
7500 Security Blvd, Baltimore, MD 21244

TIME: 4:57 p.m. to 6:15 p.m. (approximately)

PARTICIPANTS:  Scott Gast
Kedric L. Payne
Gemma Flamberg, Senior Advisor to the General Counsel, HHS
Kristine Blackwood, Deputy Director, Oversight and Investigations, HHS

SUMMARY: The witness is the Director of the Survey and Certification Group at the Centers
for Medicare and Medicaid Services (“CMS”). The OCE requested an interview with the witness
on November 15, 2011, and he consented to an interview. The witness made the following
statements in response to our questioning:

1. The witness was given an 18 U.S.C, § 1001 warning and consented to an interview. He
signed a written acknowledgement of the warning, which will be placed in the case file in
this review.

2. The witness is the director of the Survey and Certification Group at CMS. The Group
sets policy and enforces conditions of participation for Medicare providers. The witness
has been in this position since August 2003. Previously, he was the director of the
Disabled and Elderly Programs Group.

3. The witness briefly outlined the requirements that transplant programs must satisfy to
participate in Medicare. A transplant program must satisfy two separate categories of
requirements: program requirements and outcome requirements.

4. To satisfy the program requirements, a transplant program must have certain policies and
procedures in place (i.e., to ensure informed consent, or to ensure proper matching of
organ donors and recipients). CMS determines whether a program is meeting the
program requirements through on-site surveys.

5. Ifadeficiency is identified through the on-site survey, CMS issues a deficiency notice.
A deficiency may fall within one of three categories: (1) immediate jeopardy

MOI-Page 1 of 4 OFFICE OF CONGRESSIONAL ETHICS
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Subject to the Nondisclosure Provisions of H. Res. 895 of the 110th Congress as Amended

deficiencies, which must be addressed within 23 days; (2) condition-level deficiencies,
which must be addressed within 90 days; and (3) standard-level deficiencies.

6. In addition to satisfying program requirements, a transplant program must satisfy patient
and graph survival outcome requirements. Data from the Scientific Registry of Transplant
Recipients (“SRTR”) is used to determine whether patient and graph survival outcome
requirements are being met.

7. According to the witness, an on-site survey of the University Medical Center of Southern
Nevada (“UMC”) kidney transplant program conducted in March 2008 identified several
conditional-level program deficiencies. Further, SRTR data indicated that the UMC
program failed to meet minimum outcome requirements.

8. UMC was notified of these deficiencies by letter and given dates on which Medicare
participation would terminate unless the deficiencies were adequately addressed. For the
program deficiencies, UMC was given a termination date of July 14, 2008 (later extended
to August 29, 2008). UMC was given 210 days to improve the outcome deficiencies; if
they were not corrected, Medicare participation would terminate on October 13, 2008.

9. An on-site re-survey conducted in August 2008 determined that UMC had satisfactorily
addressed the program deficiencies, but SRTR data released in July 2008 indicated that
UMC had not yet corrected the outcome deficiencies.

10. In early August, the witness had a conference call with UMC to discuss its options, given
the failure to correct the outcomes deficiencies: (1) the program could voluntarily
withdraw from Medicare participation; (2) the program could be involuntarily terminated
by CMS; or (3) the program could seek approval based on mitigating factors.

11. The witness stated that the UMC program submitted an application for approval based on
mitigating factors, but that the application was denied by CMS. As a result of the denial,
the October 13, 2008 termination date remained in effect.

12. The witness did not recall any intervention from Congress prior to the denial of the
application for approval based on mitigating factors.

13. The witness indicated that UMC continued to argue against termination after the denial of
its application for approval based on mitigating factors. Attorney Glenn Krinsky, UMC
Chief Executive Officer Kathy Silver, and Transplant Administrator Karen Watnem were
involved in the negotiations on behalf of UMC. The witness, Karen Tritz, and Sherry
Clark of the Survey and Certification Group; the acting CMS deputy administrator; and
legal counsel were involved in the negotiations on behalf of CMS.
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14. According to the witness, UMC gave CMS a number of reasons why its Medicare
participation should not be terminated. Four considerations, taken together, convinced
CMS to propose and ultimately enter into a Systems Improvement Agreement with
UMC, to provide the hospital with additional time to make improvements in the
transplant program, thereby avoiding termination.

1

wn

. According to the witness, the most significant consideration was a legal argument made
by UMC, based upon language erroneously included in the preamble to the transplant
program regulations, that UMC argued precluded termination while an appeal was
pending. CMS had historically stopped Medicare payments to providers during the
appeals process and did not wish to set a new precedent that would allow providers to
continue Medicare participation while appealing a termination decision.

16. The witness stated that CMS also considered patient access to care should the transplant
program be shut down, and the facts that, by this time, the hospital appeared to have good
institutional support and a specific plan for improving the kidney transplant program.

17. Because of these factors, CMS agreed to delay termination for a period of approximately
one month, to allow CMS and UMC to negotiate a Systems Improvement Agreement.
Under this Agreement, CMS would further postpone termination for a period of
approximately six months, during which time UMC would be required to make specific
changes to its transplant program. If the hospital made substantial progress, termination
would be avoided.

18. The witness noted that this was the first time CMS had entered into a Systems
Improvement Agreement with a transplant program, but that CMS had used such an
approach in the past with other types of providers, including nursing homes.

19. The witness stated that the Systems Improvement Agreement for UMC’s kidney
transplant program included detailed milestones that the hospital was required to meet,
together with extensive follow-up with CMS.

20. According to the witness, there were several contacts between CMS and Members of
Congress or congressional staff during the negotiations with UMC that led to the Systems
Improvement Agreement approach.

21. The witness participated in at least one conference call set up by the CMS Office of
Legislation, during which he explained the CMS survey and certification process as well
as the relevant facts considered by CMS in deciding to terminate the UMC program’s
Medicare participation. The witness was not sure who participated in the conference call,
but he believes the audience was congressional staff members.

MOI ~Page 3 of 4 OFFICE OF CONGRESSIONAL ETHICS
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22, The witness was aware that the CMS acting administrator had received a letter from the
Nevada congressional delegation expressing disagreement with the termination decision.
The witness could not recall whether the letter was sent to CMS before or after his
telephone briefing. The witness assisted in preparing a response to the delegation letter.

23. The witness stated that he was aware of telephone calls made to CMS by parties from
Congress, but he was not aware of who made the calls, who at CMS received the calls, or
when the calls were made.

24, The witness could not recall any other contacts with Members of Congress or
congressional staff.

2

w

. According to the witness, the level of congressional interest and involvement in the UMC
matter was “somewhere in the middle” when compared to similar situations.

26. OCE asked the witness about references in emails that CMS not appear “browbeaten”
into the agreement with UMC. The witness stated that CMS was not browbeaten into the
agreement, but wanted to discourage such an impression for future matters.

27. The witness stated that the congressional involvement in the UMC kidney transplant
program matter had no effect on the decisions to terminate participation or to enter into
the Systems Improvement Agreement.

28. The witness was shown an email he wrote on October 30, 2008, in which he stated that
he had learned from a reporter “that Congresswoman Berkley is married to a physician
(nephrologist) that has a personal financial interest in the success of UMC...” According
to the witness, the contact with the reporter was the first time he had learned of
Representative Berkley’s connection to the UMC program.

29. Given that Representative Berkley’s efforts on behalf of the UMC program had no effect
on the termination decision, the witness declined to say that her advocacy efforts on
behalf of the program were inappropriate.

This memorandum was prepared on November 16, 2011, based on the notes that the OCE staff’
prepared during the interview with the witness on November 15, 2011. I certify that this
memorandum contains all pertinent matter discussed with the witness on November 16, 2011.

Kedric L. Payne
Deputy Chief Counsel
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Four months after becoming the state's only kidney transplant program, University
Medical Center has been stripped of that privilege, leaving in doubt where more than
200 Nevadans awaiting kidney transplants might go for their procedures.

UMC was notified in a Thursday letter by Centers for Medicare and Medicaid
Services, or CMS, that its certification for the transplant center will be revoked
effective Dec. 3.

That means the hospital will not receive any payments for transplant services on or
after that date, effectively closing the program.

The letter goes on to say the program was revoked because it did not meet required
patient survival outcomes based on surveys CMS conducted in March and August.

"More people are dying than necessary at UMC," Jack Cheevers, a spokesman for
CMS'’ Region IX, said about the federal health agency's decision. "The hospital's
actual death rate for kidney transplant recipients is more than 50 percent higher than
its expected death rate. And, the hospital hasn't done what it needs to do to address
its quality of care problems."

However, hospital officials and others say the program is being unfairly penalized.
One of the deaths used to justify the CMS findings was a suicide, they said. Were it
not for that death, UMC Chief Executive Officer Kathy Silver said, the program would
be in compliance.

But according to a 52-page report summarizing the March 12 survey at UMC,
roughly 45 deficiencies in the hospital's transplant program were documented.

Among the findings:

* The program failed to document that donor blood type and other vital data were
compatible with the intended recipient prior to transplantation.

» The program "failed to keep their waiting lists up to date on an ongoing basis."

+ The program failed to timely notify the Organ Procurement and Transplantation

http:/fwww.printthis clickability. com/pt/cpt?expire=&title=UMC+loses+kidney+program-+News+-+Reviewlournal com&urlID=31951899...
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Network that patients had a successful transplant and should be taken off the
network's list.

UMC was asked to provide a plan of correction for those deficiencies, which it did.
During a follow-up Aug. 7 survey, UMC was found to still be not in compliance for
three deficiencies.

As in the March survey, one of those deficiencies was inadequate patient survival
outcomes.

The hospital now has two options: allow CMS fo decertify the program on Dec. 3, or
voluntarily withdraw its certification. Silver said the latter course will be taken, but
UMC still plans to challenge the decision.

Silver said Friday she was disappointed in CMS' action,

"We're trying to point out to them that the implications of closing this program would
mean people having to travel several hours or more to get a kidney transplant.
Some people can't afford that," Silver said. "This affects the whole region. These
people will now be on the waiting lists of other transplant centers. This will impact
those other facilities, even though the patients retain their status on the waiting lists.”

Patients in need of kidney transplants may now have to fravel to out-of-state
facilities such as the Mayo Clinic in Scottsdale, Ariz., or UCLA, officials say.

The CMS letter to the hospital says UMC must assist waiting list patients transferring
to another transplant facility "without loss of time accrued on the waiting list.”

Silver said the hospital has already sought help from the state's congressional
delegation, which is now pleading with CMS to reconsider.

"We have reached out to both the House and the Senate side of this delegation,”
Silver said. "We feel very frustrated by this whole process and we are hopeful that
between some of the administration remedies, and pressure applied through our
congressional leaders, we can get CMS to reconsider.”

On Friday, Reps. Shelley Berkley, Jon Porter and Dean Heller sent a letter to CMS'
acting administrator, Kerry Weems, expressing their "strong disagreement” with the
agency's decision.

In their letter, they reference what they believe is the remaining unresolved
deficiency -- the patient survival outcomes. The May 2005 suicide caused UMC to
not meet compliance standards for two overlapping reporting periods -- July 1, 2004
to Dec. 31, 2007 and Jan. 1 2005 to June 30, 2007.

"This suicide of an otherwise successful transplant patient is lamentable, but beyond
the control of UMC," the letter states.

http:/fwww.printthis.clickability.com/pt/cpt?expire=& title=UMC+Hoses+kidney+program-++News+-+ReviewJoumal com&urllD=31951899..,
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"Our argument to CMS is that death should not be counted for purposes of a
statistical calculation,” Silver said.

Berkiey spokeswoman David Cherry said the congresswoman feit she needed to act
considering the importance of a kidney transplant program in Nevada.

As of Friday, according to the United Network for Organ Sharing, 208 people were
awaiting kidney transplants in Nevada. Ken Richardson, executive director of the
Nevada Donor Network, said about 200 other patients are awaiting heart, liver and
other transplants.

Richardson said he was shocked at CMS' decision.

"This is important to our community," he said. "This puts our community at a
disadvantage. It is not a very good situation when a government agency recklessly
disregards the needs of the people.”

In July, Sunrise Hospital and Medical Center's kidney transplant program was folded
into UMC's to improve the county hospital's performance. The goal was to tum
UMC's kidney transplant program into a "center of excellence” so it could eventually
offer heart and liver transplants.

Richardson said UMC has been aggressively recruiting for surgeons and
nephrologists to staff the kidney transplant program.

Sunrise had offered kidney transplants for nearly two decades before merging its
program with UMC.

Because of the small number of kidney transplants performed in Southern Nevada -
26 at Sunrise last year and 40 at UMC -- Sunrise officials said it made sense to
consolidate the programs.

Contact reporter Annette Wells at JJJJili@reviewjournal.com or 702-383-

Find this article at:
http:/www dvri.cominews/33206244 himi

Copyright © Stephen Media, LLC. All rights reserved, Any reproduction or distribution (except for personal, non-comrmarcial purposes), in any form or by any
means, without the express written consent of Stephens Media, LLC, is strictly prohibited.
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DEPARTMENT OF HEALTH & HUMAN SERVICES CM 5

Centers for Medicare & Medicaid Services
7500 Security Boulevard, Mail Stop 52-12-25 CENTERS fir BECYCARE & MBDKCAD SBIVICES
Baltimore, Maryland 21244-1850

Center for Medicaid and State Operations/Survey and Certification Group

August 6, 2008

Ms. Karen Watnem

University Medical Center Transplantation
1800 W, Charleston Boulevard

Las Vegas, NV 89102

Dear Ms. Watnern:

This Jetter outlines the options we discussed during our conference call on August 5, 2008, regarding
Medicare participation for the adult kidney transplant program at University Medical Center. As we
discussed, based on the survey findings from March 2008, the adult kidney transplant program did not
meet Medicare’s outcome requirements based on the January 2008 report from the Scientific Registry
of Transplant Recipients (SRTR). As a result, the program was given & prospective termination date
of October 13, 2008, if the July 2008 SRTR report did not show that the program’s outoomes were
back in compliance. Based on the July 2008 SRTR report, the adult kidney transplant program
continues to be put of compliance with the Medicare Conditions of Participation for patient survival,
1-year post-transplant.

As outlined in the conference call, University Medical Center has three options:

1) Voluntary Withdrawal - Within 7 calendar days of the conference call (Angust 12, 2008)
the transplant program has the aption of contacting the Centers for Medicare & Medicaid
Services (CMS) and voluntarily withdrawing from the Medicare program. The transplant
program may reapply for Medicare at any later time period.

2) Reguest Approval Based on Mifigating Factors --Within 10 calendar days of the conference
call {August 15, 2008) the tramsplant program may notify CMS that it intends to apply for
approval based on mitigating factors. Within 30 calendar days (September 4, 2008), the
program should submit any additional information that it would like CMS tfo consider. You
should have received a docurnent outlining the items you must inctude in your application for
CMS consideration of mitigating factors and clearly detail the specific factors which you feel
represent mitigating factors,

3) Involuntary Termination — The transplant program also has the option of not taking any
action which would allow the termination from Medicare to proceed as planned. If
termination were 10 occur, the transplant program would still have appeal rights under
42 CFR §498.

UMC_00255
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For your reference, we have also attached a table of the program’s recent 1-year patient and graft
survival rates. If you have any questions about any of the information contained in this letter, please
feel free to contact Sherry Clar] hhs.gov, (410) 786- .

Sincerely,

/A5

Thomas E. HamiltoR
Director
cc: CMS Regional Office

UMC_00256
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September 11, 2008

Sherry Clark

Survey and Certification Group, CMSO
Centers for Medicare and Medicaid Services
7500 Seeurity Blvd, Mailstop S2-12-25
Baltimore, MD 21244

Dear Ms, Clark:

This letter supplements our Request for Approval Based on Mitigating Factors dated August 11,
2008. To reiterate, our request is for the following:

Name:
University Medical Center of Southern Nevada (“UMC™)

Program:
Kidney Transplant Service

Coritact:

Karen Watnem, RN
Transplant Administrator
702-671 -] office
I -l

I ;s com

Conditions of Participation for which UMC is requesting CMS review for mitigating factors
are:

42 CFR 482.80 — Data submission, clinical experience and outcome requirements for'initial

approval of transplant centers.
42 CFR 482.82 — Data submission, clinical experience and outcome requirements for re-approval

of transplant centers.

Active; 11280064_3.DOC 1~
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INTRODUCTION

UMC is requesting approval based on mitigating factors for all of the reasons set forth in
Appendix One of the Process for Requesting Consideration of Mitigating Factors in CMS’
Determination of Medicare Approval of Organ Transplant Centers (“Process for Requesting
Consideration™).

First, UMC is barely out of compliance with the Final Rule’s standard for one-year patient
survival, and would actually be in compliance with the applicable standard but for the suicide
death of one patient for reasons. wholly unrelated to the patient’s (successful) kidney transplant.

Second, decertification of UMC would cause a catastrophic loss of access to care for the patients
on UMC’s wait list and for the large and growing population of Southern Nevada. Indeed,
Nevada’s only other kidney transplant program closed just two months ago on July 1, 2008, and
that program’s wait-listed patients are still in the process of being merged into UMC’s wait list,
The closest existing kidney transplant centers (in Phoenix, Arizona; Salt Lake City, Utah;
Southern California; and Northern California} are all at least four to six hours” drive from UMC.

Third, factors beyond the control of UMC have had a negative effect on the program’s outcomes,
including the untimely illness and death of Dr. Joseph Snyder, the program’s primary
nephrologist, and the current serious'illness of the program’s primary surgeon.

Fourth, UMC’s kidney transplant program has successfully implemented major quality
assessment and performance improvement measures in the past six months and additionally
enjoys unprecedented support—both financial and otherwise—ifrom UMC’s new executive
leadership team.

*#IMPORTANT NOTE***

In addition to the factors suininarized above, please note that on September 9, 2008, UMC
informed the OPTN of its decision to initiate immediately a period of “functional inactivation™ as
described in the OPTN Bylaws, Appendix B, Section II, Part C, and as further described in the
Final Rule at 42 CFR 488.61(e). UMC took this step, out of an abundance of caution, after
learning on September 8, 2008, of a serious illness requiring the hospitalization (in an intensive
care unit) of the kidney program’s primary (and sole fulltime) surgeon.! As previously described
in UMC’s corrective action plan submitted to the OPTN (see Exhibit A-5) and described during
CMS’ validation survey on August §, 2008, UMC has been actively recruiting additional surgical
staff to the program. At this time, UMC is finalizing a contract pufsuant to which the University
of Utah will supply four expetienced surgeons from its highly successful kidney transplant
program to UMC’s program on a rotating, fulltime basis until such time as UMC successfully
recruits permanent additional surgical staff. In light of the current serious illness of UMC’s
primary surgeon, UMC decided to initiate its period of functional inactivation until such time as
the contract with the University of Utah is executed and the Utah physicians are licensed to
practice in Nevada by the appropriate Nevada authorities. UMC will not reactivate its progsam

! The UNOS peer review survey team noted in February 2008 that the primary surgeon is “wel] trained, skifled, and
dedicated to the kidney transplant program™ (see Exhibit A-4),

Active_1 1280064.3.00C “2-
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§pﬂ€ssfullx recggted addmo@ fulltime, exggrler;"
A. PATIENT SURVIVAL OUTCOMES

CMS’ letter to UMC dated August 6, 2008, correctly notes that UMC’s program does not satisfy
the Final Rule’s one-year patient survival condition of participation. For the SRTR cohort of
July 1, 2004 — December 31, 2006, the “expected” number of deaths was 1.81. For the SRTR
cohort of January 1, 2005 — June 30, 2007, the “expected” number of deaths was 1,75. Thus, for
each of those SRTR reporting periods, UMC would be in compliance with the outcomes
requirement if the actual number of deaths had been four (i.e., 4.00<1.81+ 3.00; and 4.00 < 1.75
+3.00). In each reporting period, a fifth death would place UMC just outside of'the compliance
standard (by .19 for the first SRTR cohort and by .25 for the second SRTR cohort).

In each reporting period, UMC's program had five actual deaths, thus barely missing the
compliance standard. However, in each of the SRTR cohorts, one of the five deaths resulted
from a patient’s suicide for reasons wholly unrelated to the success of the patient’s transplant.
This patient was transplanted on March 25, 2005. The transplant was successful and on May 6,
2005, the patient’s creatinine was 1.1 and her BUN was 12, The patient committed suicide on
May &, 2005. At the time of listing, the patient had a history of mental illness. She was deemed
to satisfy selection criteria based upon regular psychiatric care, a successful compliance history,
high cognitive functioning and a supportive husband of 14 years. In the program’s judgment,
this patient’s death was not due to inadequate transplant care. But for thi patient’s continued
inglasion in the SRTR cohorts, UMC would be in compliance with the Final Rule’s outcomes
standard. Ironically, this patient will “drop off” the-next SRTR reporting cohort for the period
July 1, 2005 through December 31, 2007, As can be seen in the three-year table below
(requested by CMS fo be set forth in this submission), UMC will report a total of four deaths in

the next SRTR reporting period; consequently, UMC’s program will be in compliance with the
Final Rule’s outcomes standard when the SRTR issues its next.report in January, 2009.

As can also be seen in the table below, UMC’s trendline has been improving, particularly in the
final year of the three-year table (i.e., calendar year 2007). In that year, with 39 total transplants,
this were no one-month deaths, one one-month graft failure, one one-year death and one one-
year graft failure.

2 “Two of the other four deaths that occurred during the SRTR’s two most recent reporting periods were patients
who were listed pursuant to fooser selection criteria than now exists:at the program. One patient, age 74, with
hyperténsion and diabetes (but with no cardiac symp and a satisfactory pi plant cardiac evaluation) died
of miyocardial infarction shortly after transplant in February 2006. Another patieiit, age 62, with hypertension,
diabetes and a history of coronary artery disease, died of cardiac arrest shortly after transplant in March 2006.
Neither of these patients would have satisfied the program's revised selection criteria that was published in Match
2008 {see the program‘s OPTN corrective action plan, Exhibit A-5). Of the remaining two deaths in the reported
SRTR cohorts, one patient’s death was reported by the coroner as caused by chronic renal failure even though the
patient’s:last creatinine result (three: weeks prior to death) was 0.9. Thls patient was repeatedly non-comphant post-
operatively and self-reported post-operative drug abuse-(pi luation revealed no-psych

and-no evidence of substance abuse). The patient refused advice t report to the ER and was found dead at home,
The program suspects that drug abuse was likely the proximate cause of death.

Activé_11280064_3.00C -3-
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TABLE: UMC’S THREE-YEAR OUTCOMES AT SIX-MONTH INTERVALS

Kidney | 1Month | 1 Year Towl | !pomh 1 Yer

» Transplants | Deaths Deaths Grafis Failures | Failwes |
oaos | 2 0 : 2 o 0
ooes | B | o | 0 13 0 !
goos. | 0 | 2 | o | w2 !
s |1 | o0 Lol |0
g0 | o | o 3| 0 | o
T N | o L .

B. ACCESS-TO-CARE ISSUES
I Evidence of Access:

Closure of UMC’s kidney transplant program would have a devastating effect on the patient
population in the State of Nevada, southwest Utah, and northern Arizona. The July 1, 2008
closiire of the kidney transplant program at Sunrise Hospital and Medical Center (“Sunrise”)--
the-only other transplant hospital in the area—means that the UMC wait list, already large, is
growing rapidly as former Sunrise patients are merged onto UMC’s list. Prior to the closure of
Sunrise, UMC had 137 total patients on its wait list, 73 of whom were status 1. Currently, UMC
lists: 159 total patients, 85 of whom are status 1. Of a total 162 patients who were referred to
UMC from Sunrise, 20'have been listed so far, and 139 patients are still being evaluated. In
other words, UMC’s wait list-could shortly more than double as a result of Sunrise’s closure.

In addition to the rapidly growing wait list at UMC, closure of UMC’s transplant program would
severely impact the patient population because the nearest transplant hospitals are several

hundred miles froni Las Vegas. Patients would have a much more:difficulf time accessing
transplanits with that kind of distance barrier and almost surely many patients would de-list;

Active_11280064_3.00C 4.
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2 Population Considerati

(o

The patient population served by UMC includes a large transient contingent attracted by cultural
and other factors unique to Las Vegas. This population has a demonstrably high incidence of
diabetes, drug and.alcohol abuse, and prostitution, all of which make the wait list population high
risk compared with other wait list populations.

3 Organ-Type Considerations:

Las Vegas is a large city with a rapidly growing population, and as such is necessarily the source
of a large number of cadaveric organs. If UMC closes, many of those organs will be lost because
of the great distances to the nearest transplant centers.

C.  FACTORS BEYOND THE CONTROL OF THE HOSPITAL

The UMC program nephrologist, Dr. Joseph Snyder, who at the time was being shared with the
then-existing transplant center at Sunrise, was diagnosed with a life-thréatening disease in 2006
and became inicreasingly unavailable to the program uintil his untimely death on December 17,
2007. Dr. Snyder’s iliness and subsequent unavailability caused strains on the program that
might well have indirectly affected UMC’s outcomes for parts of 2006 arid 2007. Furthermore,
while not related to the cohort period of 1/1/2005-6/30/2007, UMC’s primary transplant surgeon
is also now ill with a serious illness which prompted the program to inactivate as of September 9,
2008. The program will not be reactivated until new surgical personnel have been hired.

D. QUALITY IMPROVEMENT AND MANAGEMENT INTERVENTIONS
1 Anelysis:

UMC has engaged in a comprehensive, thorough, and far-reaching root cause analysis, leading to
the extensive Corrective Action Plan submitted to CMS (see Exhibit B). Furthermore, UMC
sibmitted & final Corrective Action Plan to the OPTN within the last two weeks, and ina
September 5, 2008 telephone call, OPTN staff confirmed that the plan is satisfactory (sée Exhibit
A-5).

2) QAPI:

UMC meets all three of the QAPI criteria set forth in the Process for Requesting Consideration:
significant improvements in its QAPI Program, implementation of improvements, and
insufficient time for improvements to manifest in SRTR data. UMC has instituted a major
revision of its policies and procedures to conform to OPTN and CMS guidelines (see Exhibits A-
5-and B). In March 2008, UMC established a Transplant QAPI Committee, which has been
meeting monthly for the purpose of developing transplant-specific policies. Specific policy
changes include the following: On March 19, 2008, UMC revised its policies in the management
of recipient and living donors to encompass all of the program’s multidisciplinary team.
Multidisciplinary rounds were re-instituted on March 19, 2008, and a multidisciplinary
documentation tool was adopted and is completed on every inpatient affiliated with the
transplant program. The transplant social worker was dedicated to the transplant department on
a fulltime basis on May 27, 2008, On March 19, 2008, UMC also implemented revised

Active_11280064_3.00C ~5-
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procedures for consent for the potential recipient and living donor. All potential recipients and
donors are required to sign informed consents for evaluation and surgery prior to proceeding
with work-up. Consent forms have been revised to incorporate components that must be
contained in the consent process as required by the Final Rule and the OPTN, and the forms are
given to each patient in the initial patient packet.

In March 2008, a revision of clinic charts was begun to provide a more structured and
streamlined process for correlating patient medical records. The new charting process is now
complete, On March 19, 2008, UMC implemented revised procedures for ABO verification, and
the new process was approved by the Medical Executive Commitiee on March 25, 2008. Anin-
service training was provided to all operating room nurses on utilization of the revised ABO
forms on June 5, 2008. On March 31, 2008, a new clinic process was implemented, including a
new evaluation process for living donors, At that time a living donor coordinator was also
established.

In April 2008, several transplant policies were revised in collaboration with the transplant:
surgeon, nephrologists, transplant administrator, and coordinators, including the pre-transplant
process, post-transplant process, and the living donor process from entrance into the program
through post-donation. In April a policy was also implemented to ensure collaboration and
communication between the transplant center and dialysis centers. With all of these policy
changes, UMC has moved from a “surgeon-driven” program (as characterized by the UNOS peer
review survey team in February 2008) to a comprehensive multidisciplinaty approach.

A sufficient amount of time has not yet passed to allow for these improvements to be reflected in
the SRTR data, but as stated in response to Patient Outcomes, section A above, when the next
SRTR report is published for the period 7/1/2005-12/31/2007, two deaths will fall out of the
cohort, and UMC will be in compliance with the Final Rule’s outcomes standard, Further
improvement is expected as the QAPI takes deeper root within the program.

3) Governing Body and Management:

UMC’s new executive leadership team has demonstrated an unprécedented financial and
philosophical commitment to: supporting UMC’s kidney transplant program. The three criteria
of improvements in management, implementation of those improvements, and insufficient time
for the improvements to mianifest in the SRTR data, as set forth in the Process for Requesting
Consideration, have all been met. UMC has achieved impressive changes in executive
leadership and administration according to the corrective action plan recently submitted to the
OPTN (see Exhibit A-5), including the following:

1) Appointment of Kathy Silver as the permanent Chief Executive Officer as of
April 15, 2008,

2) Appointment of Karen Watner as a fulltime, dedicated Transplant Administrator
on March 14, 2008,

3) Appointment of Mario Paquette, LPN, as Data Coordinator for Transplant Service
on May 27, 2008.

Active_11280064_3.D0C “ G
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4) Appointment. of two additional Clinical Transplant Coordinators; one of whom
began work on July 14, 2008, the other of whom began work on August 4, 2008,
One of these new coordinators is dedicated to the crucial task of wait list
management.

A critical management change that UMC has instituted, as noted in the OPTN Corrective Action
Plan, is that for the first time the dedicated Transplant Administrator, Karen Watnem, reports
directly to the Chief Executive Officer, so the fragmented reporting noted by the UNOS peer
review survey team in February 2008 is no longer in existénce:

CONCLUSION

As acknowledged in its Corrective Action Plans to both CMS and the OPTN, UMC has
previously suffered from systemic deficiencies that may have adversely affected its patient
outcomes, Over the past six months, a concerted effort has been put forth to analyze and correct
these deficiencies. A comprehensive corrective action plan has been successfully implemented.
New executive leadership has demonstrated unprecedented support for' the program, Critical
policies, iiicluding patient selection criteria, have been revamped, updated and iimproved. A
model QAPI program is in place. Lines of communication are clear and, for the first time, a
fulltime, dedicated transplant administrator reports directly to the CEO.

The program has for some time been aggressively recruiting for additional permanent surgical
staff. Out of an abundance of caution, when the program’s sole fulltime surgeon fell seriously ill
last week, the program decided that it was in the best interests of ifs patients 1o initiate a period
of functional inactivation to ensure that all of the systemic improvements that have been
implemented are matched by a first-class surgical team with appropriate levels of breadth and
depth, As noted above, UMC will not re-activate its program until such a surgical staff is fully in
place. The program knows of no better way of demonstrating its commitment {o outstanding
patient outcomes than by calling this “timeout™ to allow for the retention of a robust surgical
team.

Active. 11280064 3.00C -7~
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We request that CMS seriously consider these mitigating factors when making its certification
decision. We believe that UMC has already satisfied the Final Rule’s outcomes standard once
the non-transplant-related patient death is taken into account. Even so, UMC has already
demonstrated its commitment to improve its outcomes by implementing the measures noted
above. Finally; closing the program would mean great hardship for the patients on its wait list,
given the recent closure of the program at Sunrise and the migration of Sunrise’s patients to
UMC’s wait list, and the fact that UMC is the only kidney transplant program within several
hundred miles of Las Vegas. We ask that CMS grant approval to UMC based on these
mitigating citcumstances.

If there are any questions concerning this request please feel free to contact Karen Watnerm or
me,

éincere]y,

Kathleen Silver
Chief Executive Officer
University Medical Center of Southé¢rn Nevada

Active_11280064. 3.DOC 8-

Confidential under OCE Code of Conduct Rule 8 OCE Review No. 11-0243
Berkley-000032

11-0243_0055



231

EXHIBIT 11

11-0243_0056



232

Timeline: Upiversity Medical Center of Southern Nevada
Kidney Transplant Program
Survey, Correspondence and Enforcement Action

March 2008
10-12  Initial Onsite Survey
May 2008 :

28 CMS Regional Office sent letter to UMC with survey findings.
Condition-level findings for: Outcomes, Patient and Living Donor
Selection, ABO Verification, and Quality Assessment and Performance
Improvement (Original termination dates July 14, 2008, and October 13,
2008- both later extended) .

June 2008
11 Plan of Correction for 2567 due from UMC ]
July 2008 .

14 Original termination date for Condition-level deficiencies other than

outcomes. '
August 2008

4 CMS RO sent letter to UMC extending termination date for deficiencies
not related to patient survival outcomes

5 Conference call with UMC to outline that the program did not meet the
July 2008 SRTR outcomes and describe program’s options 1) voluntary
withdrawal; 2) request approval based on mitigating factors; 3) aliow
termination to proceed.

59 Surveyors conduct onsite revisit at UMC to review correction of earlier
cited deficiencies. Three deficiencies still outstanding including: 1)
patient survival outcomes; and 2) ABO verification during organ recovery

6 “Send follow-up letter to UMC confirming August 5, 2008 conference call
findings.

11 UMC submits letter to CMS outlining intent to apply for approval based
on mitigating factors

September 2008

CMS_Bdr1_0073
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October 2008

13

16

21

23

233

CMS RO sent letter to UMC with findings from re-visit and requesting
plan of correction

UMC submits full request for approval based on mitigating factors
Discussion by CMS Mitigating Factors Panel

Discussion by CMS management and decision to deny approvél based on.
mitigating factors, de-certification timetable proceeds.

Conference call with UMC to relay that the termination will continue Gi.e.,
the request for approval based on mitigating factors was not successful)

Original termination date for Condition-level deficiencies related
to outcomes

Letter to UMC from CMS Regional Office, Medicare de-
certification set at November 20, 2008 unless the program chooses
to withdraw by October 24, 2008

Received call from attomney representing UMC. The facility does
not have sufficient time to provide beneficiaries with 30 day notice
and there was an error in the type of outcomes not met, CMS
agreed to re-send the letter with later termination date to allow
sufficient time for beneficiary notice and to correct the notice.

Re-send Letter to UMC from CMS Regional Office, extension of
Medicare-de-certification date to December 3, 2008, unless the
program chooses to voluntarily withdraw by November 6, 2008

CMS_Bdr1_0074
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CONFIDENTIAL

Subject to the Nondisclosure Provisions of H. Res. 895 as Amended

OFFICE OF CONGRESSIONAL ETHICS
UNITED STATES HOUSE OF REPRESENTATIVES

MEMORANDUM OF INTERVIEW

INRE: Attorney #1, outside counsel to the University Medical Center of Southern
Nevada

REVIEW #(s): 11-0243

DATE: December 7, 2011

LOCATION: Jones Day
555 South Flower Street, Los Angeles, CA

TIME: 1:02 PM to 2:05 PM (approximate)

PARTICIPANTS:  Paul Solis
Scott Gast

Brian Hershman (counsel)

SUMMARY: The witness is Of Counsel at the law firm of Jones Day. The OCE requested an
interview with the witness and he consented to an interview. The witness made the following
statements in response to our questioning:

1. The witness was given an 18 U.S.C. § 1001 warning and consented to an interview. The
witness signed a written acknowledgement of the warning, which will be placed in the
case file in this review.

2. The witness is an attorney in the healthcare law group at Jones Day. He has been at
Jones Day for two and a half years. Prior to joining Jones Day, he was an attorney at the
law firm Ropes and Gray for approximately five years, also in healthcare law. Before
that, the witness served as general counsel at City of Hope medical center.

3. The witness stated that he was the “head coach” in representing the University Medical
Center of Southern Nevada (“UMC”) in negotiations with the Centers for Medicare and
Medicaid Services (“CMS”) regarding potential decertification of the UMC kidney
transplant program. He began working on this matter during the summer of 2008. Other
attorneys involved in the representation were Larry Gage, who had an existing
relationship with UMC; Charles Luband, who had experience in dealing with Capitol
Hill; and Peter Brody, an administrative litigation attorney.

4. The witness stated that he was involved in preparing UMC’s request for Medicare
approval of its kidney transplant program based on mitigating factors, which was denied
by CMS in September 2008. After that request was denied, the witness continued to
advocate for approval of the transplant program, focusing on three prongs: (1) improving
the program’s clinical situation; (2) initiating litigation, if necessary, with regard toa
dispute over regulatory language that UMC argued would preclude CMS from
decertifying the UMC program while an appeal of that decision was pending; and (3)
seeking help from UMC’s legislative representatives.

MOI - Page 1 of 3 OFFICE OF CONGRESSIONAL ETHICS
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Subject to the Nondisclosure Provisions of H. Res. 895 as Amended

5. The witness recalled that it had been his idea to reach out to elected representatives
sometime after CMS decided to go forward with decertification. According to the
witness, the idea gained traction when CMS continued to refuse to abide by their own
regulations. The witness stated that it is never far from a lawyer’s mind, when
representing clients that deal with CMS, to reach out to elected representatives in
Washington, DC.

6. The witness stated that the initial outreach to congressional officials may have been made
by his colleagues Mr. Gage and Mr. Luband, and that Mr. Luband became the point
person for these outreach efforts.

7. The witness was shown an QOctober 23 email from Mr. Luband to him and the UMC CEO
at the time, in which Mr. Luband references a conference call with a member of
Representative Jon Porter’s congressional staff. The witness stated that he does not
believe that he spoke to Representative Porter, but that he had spoken with his staff. The
witness stated that it was clear that Representative Porter was going to reach out to CMS
and/or the Health and Human Services Secretary’s office.

8. When asked if other members of the Nevada congressional delegation were involved, the
witness stated that he believed a decision had been made not to reach out to Senator
Harry Reid, and he did not recall Senator John Ensign being very involved. When asked
if Representative Dean Heller was involved in this issue, the witness said he did not even
recognize that name. The witness said he had no recollection of having had contact with
anyone on Representative Shelley Berkley’s staff. The witness stated that he believed
that Representative Porter and his staff were the ones “in front” on the issue.

9. The witness could not recall what type of contact the congressional delegation had with
CMS, whether it was a call or a letter, but he said he felt that this prong (reaching out to
elected officials for assistance), had bome fruit.

10. When the witness was asked about references in emails that CMS expressed concern
about not appearing to have been “browbeaten” into an agreement with UMC, the witness
stated that this came out of a call he received from the Director of the CMS Survey and
Certification Group. According to the witness, the contacts made by elected officials to
the Director’s superiors at CMS had “raised his hackles.” The witness said that the
Director told him that he did not appreciate someone looking over his shoulder. The
witness stated that the Director did not want it to appear that CMS was coming to a
decision regarding the UMC program based on anything other than reason and logic.

1

—

. The witness stated that he believed that the congressional involvement on behalf of the
UMC program had an impact, but that there was no way to know if it was dispositive. He
noted that it was only after the congressional intervention that CMS took action and had
to “get creative” in searching for a way to be responsive.

MOI - Page 2 of 3 OFFICE OF CONGRESSIONAL ETHICS
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12. The witness stated that had CMS not acted after the congressional intervention, UMC
would have likely gone to court to seek an injunction against CMS. He was confident
that UMC would have won that injunctive relief had they filed in court.

13. When asked about his knowledge of a potential conflict concerning Representative
Berkley and her husband’s work with UMC, the witness stated that he had learned of it
through a New York Times article. He described the article as “misleading and
inaccurate.” He added that Representative Berkley’s named did not even register when
he read the article because her role had been peripheral.

14. The witness stated that he remembered the UMC CEO telling him that one member of the
congressional delegation had a spouse who was on staff at UMC, but he did not recall
being told that the spouse was a nephrologist. The witness stated that he was sure that the
UMC CEO told him at the time that it was Representative Berkley.

15. When asked if he had any discussions with UMC officials about whether it was
appropriate to enlist the help of Representative Berkley when her husband had a
connection to the UMC transplant program, the witness stated that the only discussions
about appropriateness concerned Senator Reid and his son, who was a member of the
Country Board of Commissioners at the time. The witness added that he found the
leadership at UMC to be solid, serious, ethical, and professional and would never have
done anything unethical.

16. The witness stated that he was “quite sure” he had not spoken to Representative
Berkley’s husband, but added that did speak with other physicians about the UMC
transplant program and decertification.

This memorandum was prepared on January 4, 2012 after the interview was conducted on
December 7, 2011. I certify that this memorandum contains all pertinent matter discussed with
the witness on December 7, 2011,

Paui Solis
Investigative Counsel

MOI - Page 3 of 3 OFFICE OF CONGRESSIONAL ETHICS
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ot WEALZ

KERVICRS, .
Fal’ DEPARTMENT OF HEALTH & HUMAN SERVICES /‘%V
. CENTERS FOR MEDICARE & MEDICAID SERVICES /q;, G
} WESTERN CONSORTIUM 6&
ﬁ%v DiviSION OF SURVEY AND CERTIFICATION
e » 4

tober 16, 2008

Ms. Karen Watnem. ;

University Medical Center—Southern Nevada
Transplant Program

1800 W. Charleston Boulevard

Las Vegas, NV 89102

Re: Adult Kidney Transplant program
Dear Ms. Watnem:?

As we informed you in August 2008, the Centers for Medicare and Medicaid Services (CMS) has
determined that the Adult Kidney-Only transplant center at the University Medical Center does not
satisfy Federal requirements for participation as'a Medicare-approved transplant program.
Specifically, we found that the transplant center does not eet the graft survival outcome
requirements contained in 42 CF.R. §482.80, As you also are aware, CMS subsequently denied your
request for approval based on mitigating factors under 42 C.E.R..§ 488.61(a)(4). Accordingly,
Medicare approval for the transplant center will be revoked effective November 20. 2008. No
Medicare payment will be made for transplant services furnished by the center on or after that.
date. This action does not affect the Medicare hospital provnder agreement for University Medical
‘Center.

We will publish = public riofice of the revocation in the Las Veégas Sun You will be advised of the
actual publication date for the notice, which will be no later than November 5, 2008.

In lieu of CMS revocation of your certification, the program may volintarily withdraw from
Medicare. If the program elects this option, you must notify Ed Q Japitana at 415-744 Jjjjifor via
electronic mail mw 16 later than October 24, 2008,

No later than October 21, 2008 you must inform Medicare beneficiaries on the waiting list that
Medicare will not pay for transplants performed by the transplant center after November 19, 2008,
42 C F. R. § 482 102(2)(ii). You must also assist waiting list patieiits who choose to transfer to
pproved plantation center without loss of time accrued on the waiting list:
42 CF.R. §482.102(2)(1). ;

The transplant center may seek re-entry into the Medicare program at any time by following the
initial approval pracedures described in 42 C.F.R. § 488.61(2)(4) More specific information on
the application and approval process may be found at:

htto:/iwww.cms.hhs.pov/CertificationandComplianc/20. Transplant.asp «

If you disagree with this determination, you or your legal representative-may request a hearing
before ant administrative law judge with the Civil Remedies Division of the Departmental
Appeals Board for the Department of Health and Human Services, in accordance with

Denver Regional Office San Francisco Regional Office Seattle Reglonal Office

1600 Broadway, Suite 700 75 Hawthorne Strest, 4t Floor - 2201 Sixth Avenue, RX-48
Denver, CO 80202 San Francisco, CA 94105 Seattle, WA 98121
Confidential under OCE Code of Conduct Rule 8 OCE Review No. 11-0243
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10‘20-93:07:22AM; i 7023833035 #* 2. F
Kareh Watmem
Page 2
regulations contained in 42 C.F.R. Part 498. A written request for a hearing must be filed no
later than 60 days from the date you receive this notice. Such 4 foquest (accompanied by a copy of
this notice) should be directed to:
Departmental Appeals Board
Civil Remedies Division
Attention: Qliver Potts, Chief
Cohen Building, Room G-644
330 Independence Avenue, SW
Washington DC 20201
Please send a copy of the request to my atterition at the following address:
Centers for Medicare & Medicaid Services (CMS)
Division of Survey and Certification, Non-LTC Branch
90 7" Street, Suite 5-300 (SW)
San Francisco, CA 94103-6707
A request for hearing must contai the information specified in 42 CFR 498.40(b) and must identify
the specifi¢ issues and the findings of fact and conclusions of law with which you disagree. It should
also specify the basis for contending that the findings and conclusions are incorrect.
Completion of the adininistrative review process is a prerequisite to obtaining judicial review.
Please be advised that pursuing the administrative review process will neither delay the effective date
of the revocation nor extend the date-of ehgxb:hty for Medicare payment for services furnished by the
transplant center.. R tion and of pay will still take effect on November 20,
2008. ! .
Ifthe program elects to voluntarily withdraw from Medxcare, stich withdrawal waives your right
to appeal CMS’ decision to teriminate the provider agreemenh
If you have any questions concerming this letter, please contact Ed Q I apmma at 41 5-744 il o1 by
ermail at [ & csis hhs.gov.
Sincerely, .
%g an_
Deboral Romero .
Operdtions Manager ¢
CMS Western Consortium
lW»:ei:nphasxzeﬂmspmmuwivmf‘ intbe ible. to the publicati ofﬂwﬁnﬂlml&éforappmv‘aland
pproval of organ ters which i 1y - and conitrdry to regulation and long-standing
CMS policy ~ that Medicare payment may continue pending the exbaustion of appeals-under 42 CF.R. Part 498,
72 Fed. Reg. 15198, 15247515248 (March 30,2007),
Confidential under OCE Code of Conduct Rule 8 OCE Review No. 11-0243
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Karen Watnem
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Ce: Fiscal Intermediary/Medicare Administrative Contractor
State Of Nevada Bureau of Licensure and Certification.
CMS Central Office - Karen Tritz

Confidential under OCE Code of Conduct Rule 8
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From: Krinsky, Glenn <} ropesgray com>

Sent: Tuesday, October 21, 2008 4:23 PM
To: Kathy Sitver <} E vmesn.com>; Karen Watnem <} & umcsn.com>
Ce: GWropesgmy.ccm>; Luband, Charles A.

< ropesgray.com™>; Brody, Peter M. <} 2 opesgray.com>
Subject: FW: University Medical Center of Southern Nevada ("UMC")

it's official. See below.

Glenn L, Krinsky
ROPES & GRAY LLP
7415-31510 | M I | F 415-315-4818
One Embarcadero Center, Suite 2200
San Francisco, CA 94111-3711
ray.

WWW,TODESQray. Com

From: Romero, Deborah €. (CMS/WC) [mailto: NG cs.hhs.gov]
Sent: Tuesday, October 21, 2008 1:22 PM

To: Krinsky, Glenn

Subject: RE: University Medical Center of Southern Nevada ("UMC")

Mr. Kinsky,
This is correct.

Thank you
Deb Romero

From: Krinsky, Gienn [ TENNG opesgray.com]
Sent: Tuesday, October 21, 2008 11:58 AM

To: Romero, Deborah C. (CMS/WC)

Subject: University Medical Center of Southern Nevada ("UMC")

Dear Ms. Romero:

This e-mall serves to memorialize the telephone conversation that you and | had in the last few minutes. We have agreed
as foliows:

1) CMS will withdraw its letter fo UMC dated October 18, 2008, in which CMS (i) specified a decertification date of
November 20, 2008, (i} stated that it wouid publish a notice of revocation in the_Las Vegas Sun no later than November 5,
2008; (i)} requested that UMC notify CMS of a decision to voluntarily withdraw from Medicare by October 24, 2008, and
(iv) mandated that UMC notify Medicare beneficiaries on its waiting list by October 21, 2008 that CMS will not pay for
transplants performed at UMC afler November 19, 2008.

2) CMS reserves the right and intends 1o issue a new letter to UMC specifying a new proposed decertification date, a new
date by which CMS requests that UMC notify CMS of a decision to voluntarily withdraw from Medicare, a new date by
which UMC is obligated to send notice of the revocation to the Medicare beneficiaries on its waiting list, and a new date by
which UMC may file a notice of appeal pursuant to 42 CFR Part 498. You have agreed that such new letier will allow
UMC adequate time (which we request consist of at least five business days from receipt of the letter) to consider its

UMC_59709
11-0243_0068
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options and, if necessary, prepare a notice letter to Medicare beneficiaries on its waiting list.
Please contact me by reply e-mail to confirm that this e-mail accurately memorializes our agreement.

“Thank you and best regards,
Glenn Krinsky

Glenn L. Krinsky
ROPES & GRAY LLP
T 4153154008 | M mm——  ~ 4:5-315-
One Embarcadero Center, Suite 2200
San Francisco, CA 94111-3711
TOPESGray.com

WWW.repDesaray.com

Circular 230 Disclosure (R&G): To ensure compliance with Treasury Department regulations, we inform you that any U.S.
tax advice contained in this communication {(including any attachments) was not intended or written fo be used, and
cannot be used, for the purpose of avoiding U.S. tax-related penalties or promoting, marketing or recommending to
another party any tax-related matters addressed herein.

This message (including attachments) is privileged and confidential. If you are not the intended recipient, please delete it
without furiher distribution and reply to the sender that you have received the message in error.

UMC_59710
11-0243_0069
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ocr-23-2008 15:83  From: 7ee3es i Pase: 24
OCT-23-2008 14144 M, DEC ais 74 [ poez
3 P 7% DEFPARTMENT OF HEALTH & HUMAN SERVICES

CENTERS FOR MEDICARE & MEDICAI) SERVICES
WESTERN CONSORTIUM
DIVISION OF SURVEY AND CERTIFICATION

Sber 33, 2008

Mvaaren Watnem

) U eIy ity Medieal Center—Southem Novada
: t Brogram

13 W Charleston Boulevard

Las Negas NV &9102

Re: Mut Kidpey Tmnsplam program

Dear Ms Watnem,

,As we mformed you in August 2008, the Centers for Medicare and Medicaid Services (CMS) has
deteymined that the Adult Kidney-Only transplant center at the University Medical Center does not
satisfy federal requirements for participation as a Medicarewappraved wansplant program.
Spegifically, we found that the transplant center does not meet the patient survival outcome
Tequirements contained in 42 C.F.R. §482,80. As you also aware, CMS subsequently denied your
requisst for approval based on mitigating factors under 42 C.F.R. § 488.61(a}(4). Accordingly,
Medicare approval for the transplant center will be revoked effective December 3, 2008, No
Med(ipsra payment will be made for transplant services furnished by the center on or after that
date; This action does not affect the Medicare hospital provider agreement for University Mcdtcn!

Center,’

We \ml!mubhsh & public notice of the revocation in the Lag Vagas Sun. You will be advised of the
ag pubhcauon date forthe notice, which will be'no later than Novcmber 20, 2008,

ln lidu uf CMS revocation of your certification, the program may voluntarily withdraw from
Med;care 1f the program eiects this optio, you must notify Ed Q Japitana at 415-744- il or via
etmomc mail aw no later than Noveinber 6, 2008,

No h ter'than November 3, 2008 you must inform Medicare baneficiaries dn the waiting list thar
Medieare-will not pay for ransplants perfarmed by the Lmnsplam center after December 2, 2008,

42 C F. R § 482, 102(2)(1:) You mus( also assist waiting list pauems who choose to transfer to
di v senter withaut loss of time acerued on the waiting list.

anoth tr

42 C‘P R. §482. ‘02(2)(")

The lramplant center may seek re-entry into the Medicare program at any time by following the
initidl approval procedures described in 42 C.R.R. § 488.61{a)4) More specific informarion on
the abp!mtton and approval process may be found at!

m)gmﬂ.zsn uhhsgov/CertificationandCompliant/20 Trangplant.as .

1 you disagree with this determination, yu of your legal representative may request a hearing

Hefose anadministrative Jaw judge with the Civil Remedies Division of the Deparunental
Appéals ‘Board for the Department of Health and Human Services, in sccordance with

%

Denver, Reglonal Office San Franciaco Reglonal Office: Seattle Regional Offica

18060° B;oadway Suita 700 75 Kawtharmna Streat, 4th Floor 2201 Sixth Avanue, RX-48
Denver, GO 80202 . 5an Francisco, CA 84108 Seatlle, WA $8121
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ocT-23-2008 15:04  From: TeesssiN Pace:3/4
OCT-Z3-2008  1a:a4 g, pac as s o
Ka;en Watnem
PageZ

regulauons contained in 42 C.E.R. Part 498, A writien request for a hearing must be filed no
‘iatef than 60 days from the date you receive this notice. Such a request (accompanied by a copy of
:thxs notice) should be dircoted to:

,Departinéntal Appeals Board
*Civil Remedies Division
Attention: Oliver Potts, Chief
Cohen Building, Room G-644
'330 Independence Avenus, SW
“Waghington DC 20201

il’ﬁlcé;sc send & copy of the request to my attention at the following addresy:

Cenitors for Medicare & Medicaid Services (CMS)
Division of Survey and Certification, Non-LTC Branch
90 7" Strear, Suite 5-300 (SW)

‘San Francisco, CA 94103-6707

’ A request for hearing fiust contein the informetion specified in 42 CFR 498. 40(b} and must identify
§] ecrﬂc issues and the findings of fact and conclusions of law with which you disagrec. It should
a!so specsfy the basis for contendmg that the fi ndmgs ang conclusmns are mcorrecl

Completion of the administrative review p isarp yuisite to ing judicial review.

Please be advised that pursuing the administrative review process will neither de(ay the effective date
ofthe revocation nor extend the date of cligibility for Medicare payment for services fumnished by the
tmnsplam center, Kevocation and cessation of payment will still take effect on December 3,
2008, " .

1

Ifﬂéhpfegram elects to voluntarily withdraw from Megicare, such withdrawal waives your right
to agpeal CMS’ decision to terminate the provtder agreament.

If yoh haye any iucsuons concerning this ]cmtr, plense contact E4 Q Japitana at 41 5- 744 JJ or by

\qmasl atl ems. hhs.gov.
Sgncmey.

Jodpear feﬂxmw?b
Debdraki Rometo

Opetations Manager
CMS Westcrn Consamum

ks Wr: Hn;ﬂm\ze thi¢ point in view of languags in the preamble 1o the publication: of the finat rules for approval and
re-apgrovel ororgan mmspllm centérs which mdmm erronsously - and contrary to regulation and long-standing
CMS policy - that pending the exliaustion of appeals under 42 CF.R. Par 498,
72 Fed, Reg. 15198, 152494 52¢S (Man:h 30, 2007).

Confidential under OCE Code of Conduct Rule 8 . OCE Review No. 11-0243
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OCT-23-2088 15:24 From: 78230932742 Pase:4/4
OCT-23-2608 14:44 CHE, DEC 415 744 2692 P.o4

Ce: il-‘ is%al intermediary/Medicare Adminisirative Comtractor
iState Department of Health
{CMS Central Office - Karen Tritz

TOTAL PB4
OCE Review No. 11-0243
Berkley-000072
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CONFIDENTIAL

Subject to the Nondisclosure Provisions of H. Res. 895 as Amended

OFFICE OF CONGRESSIONAL ETHICS
UNITED STATES HOUSE OF REPRESENTATIVES

MEMORANDUM OF INTERVIEW

INRE: Former Chief Executive Officer of the University Medical Center of
Southern Nevada

REVIEW #(s): 11-0243

DATE: December 8, 2011

LOCATION: University Medical Center of Southern Nevada
1800 West Charleston Blvd., Las Vegas, NV

TIME: 9:39 AM to 10:40 AM (approximate)

PARTICIPANTS:  Paul Solis
Scott Gast

SUMMARY: The witness is the former Chief Executive Officer of the University Medical
Center of Southern Nevada (“UMC”). The OCE requested an interview with the witness and she
consented to an interview. The witness made the following statements in response to our
questioning:

1. The witness was given an 18 U.S.C. § 1001 waming and consented to an interview. The
witness signed a written acknowledgement of the warning, which will be placed in the
case file in this review.

2. The witness is currently the President of the Culinary Health Fund, a health insurance
plan for culinary workers. She began serving in this position in September 2011. Prior to
this, she served as the CEO of UMC from January 2007 to July 2011. She bad been
employed at UMC since 1999.

3. The witness said that she knows Representative Shelley Berkley casually, meeting her
once every couple years. As CEO of UMC, she saw Representative Berkley's husband,
Dr. Larry Lehrner, once or twice a year. She saw Dr. Lehmer’s colleagues, Dr. Bernstein
and Dr. Shah, more often. While CEO, she was aware of the fact that Representative
Berkley and Dr. Lehrner were married.

4. The witness learned of the decision by the Centers for Medicare and Medicaid Services
(“CMS”) to terminate Medicare approval of the UMC kidney transplant program in
approximately May 2008. Before receiving notice of the termination decision, she
thought that UMC was making progress with the program.

5. After receiving notification of the termination decision, UMC retained the law firm
Ropes & Gray, and specifically attorney Glenn Krinsky, to represent the hospital in
discussions with CMS. UMC, with the help of its outside counsel, prepared and
submitted to CMS a request for approval based on mitigating circumstances. This
request was ultimately denied.

MOI - Page 1 of 3 OFFICE OF CONGRESSIONAL ETHICS
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6. When asked how the idea to reach out to UMC’s elected officials for assistance with
CMS first arose, the witness stated that this likely came up while brainstorming with Mr.
Krinsky and members of the UMC team about how to respond to the CMS decision. The
witness thought she suggested reaching out using UMC’s connections to elected officials.
She recalled Mr. Krinsky saying that he was not sure that such an approach would work,
because CMS did not like political intervention in its decisions. The goal in involving the
congressional delegation was to ask them to make UMC’s case to CMS.

7. At some point, when Mr. Krinksy got the sense that UMC was getting “no further
movement” from CMS on the termination decision, despite the arguments made by
UMC, they decided to move forward with contacting elected officials. The witness said
she believes that many of the contacts may have been made through a government
relations official at UMC. She was also aware that Ropes & Gray attorneys were
reaching out to members of the Nevada congressional delegation.

8. The witness recalled calling Dr. Lehmer on or about October 22, 2008, and explaining
the CMS issue to him. The witness then asked Dr. Lehmner if his spouse, Representative
Berkley, would be willing to talk with her about it. Dr. Lehrner gave the witness
Representative Berkley’s cell phone number, and said he would let his wife know that the
witness would be calling.

9. The witness believes she called and a left a message for Representative Berkley, who
later called the witness back. The witness gave her background information about the
transplant program and the CMS termination decision. The witness explained that
termination of the transplant program would be a “tragic thing for the state” and asked
Representative Berkley for help. The witness stated that Representative Berkley told her
that she did not know what she could do, but that she would make some inquiries. When
asked if Representative Berkley said anything about what Dr. Lehmer had told her, the
witness stated “not really.” The witness stated that Representative Berkley agreed that
the program was good for Nevada and was sympathetic.

10. The witness does not believe she personally spoke with any other delegation members.
She had no face-to-face meetings with delegation members on this issue.

. The witness stated that Representative Berkley is more communicative on many issues,
including healthcare, and that she had a sense that Representative Berkley understood the
CMS issue better than anyone. The witness did not know how engaged Representative
Heller was, but would say that Representative Berkley, then Representative Porter, were
the more involved, supportive, and understanding about the issue.

1

—

12. The witness was asked about other contacts she had with Representative Berkley’s
congressional office. She stated that she thought she knew that Representative Berkley
was getting others to sign on to the delegation letter, perhaps through contacts the Ropes
& Gray attorneys had with Representative Berkley’s staff. She could not recall specific
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conversations she may have had with staff members. She said she relied on Mr. Krinsky
and other Ropes & Gray to work with the congressional contacts.

13. The witness stated that the congressional involvement “obviously” had an impact and that
it “changed the course of events.” The witness stated that she was very grateful to the
congressional delegation for the assistance they provided.

14. When asked about references to concerns expressed by CMS staff that the agency not
appear to have been “browbeaten” into an agreement, the witness stated that Mr, Krinsky
told her that CMS staff did not like to be tapped on their shoulders with intervention, and
that they like independence from political influence.

15. The witness believes that Dr. Lerner had no role in the interactions with CMS other than
giving her Representative Berkley's cell phone number.

16. The witness was asked about the renewal of the contract between UMC and Dr. Lerner’s
medical group, Kidney Specialists of Southern Nevada (“KSSN”) in 2010. The witness
stated that UMC had made it part of the initial KSSN contract to provide transplant
nephrology services. The witness said that she had been upset with Dr. Lehmer because
it had taken his medical practice group so long — some two years — to identify a transplant
nephrologist to work at the UMC program.

17. The witness said that Dr. Lehrner was responsible for negotiating the terms of the new
contract with UMC, calling him a “shrewd businessman.” The witness was shown a copy
of the KSSN proposal submitted to UMC, in which Dr. Lehmer cites his involvement in
getting CMS to reverse its decision to decertify the UMC kidney transplant program.

The witness stated that during contract negotiations, she was sure that Dr. Lehrner raised
the issue of preventing decertification of the transplant program. She thought that Dr.
Lehmer felt he deserved more credit and thanks for the program’s continuation.

18. When asked if Dr. Lehmer’s connection to Representative Berkley was discussed during
the contract negotiations, the witness stated that if you’re in health care in Nevada, you
know that Dr. Lemner is married to Representative Berkley. She added that he has never
used this relationship as leverage. The decision to renew the contract with his medical
practice had nothing to do with Representative Berkley. Rather, UMC had an existing
relationship with the practice.

19. The witness stated that a potential conflict of interest issue concerning Representative
Berkley and her husband never came up in her mind.

This memorandum was prepared on January 9, 2012 after the interview was conducted on
December 8, 2011. I certify that this memorandum contains all pertinent matter discussed with
the witness on December 8, 2011.

Paul Solis

Investigative Counsel
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Kathy Silver </O=UMCSN/OU=FIRST ADMINISTRATIVE

From: GROUP/CN=RECIPIENTS/CN=KSILVER>
Sent: Thursday, October 23, 2008 8:24 PM

To: Rory I. Reid' Jjji@lionelsawyer com>
Subject: RE: Kidney Transplant program

We did speak with her this morning, as well as Janice Miller from the office here in LV. Both were very helpful and were going
to circle back with the Senator to see how he would like them to proceed. Thank you for alt your help and we certainly
appreciate the help coming from your father. We will see where it takes us, but it looks as though the entire Nevada delegation
is on board.

From: Rory 3. Reid (IS ionelsawyer.com}
Sent: Thursday, October 23, 2008 4,03 PM

To: Kathy Silver

Subject: RE: Kidney Transplant program

i talked fo my father . . .he was aware of the problem. . had heard about it from dr. lemer. . he said cms is after people alf over

the country . . .he asked that you talk to kate leone in his office. . .feel free to drop both my name and my father's. . kate's
numbers are

Work: (202) 224-Jill

col: I

From: IENNRG umcsn.com [N : mcsn.com]
Sent: Wed 10/22/2008 10:20 AM

To: Rory J. Reid

Subject: Kidney Transplant program

Sorry to bother you about this, but did you have a chance to mention to Senator Reid about our needing his help regarding the
problems we are having with CMS and the Transplant program? | heard from Shelley Berkeley this morning and we have a
call with her staff this afternoon. | have also asked a close friend, who is related by marriage to John Ensign to try to get some
assist from him as well. At this point | feel that we must reach out to our Federal folks if we are to stay an action by CMS.
Thanks for your help.

Kathieen Siker

Chief Executive Officer

University Medical Center of Southern Nevads
(702) 363

This message is for the sole use of the intended recipient(s) and may contain confidential and/or privileged
information. Any unauthorized review, use, disclosure or distribution is prohibited. If you are not the intended
recipient, please contact the sender by reply email and destroy all copies of the original. -University Medical Center
of Southern Nevada

This e-mail message is a confidential communication from the law
firm of Lionel Sawyer & Collins and is intended only for the named
recipient{s) above and may contain information that is a trade
secret, proprietary, privileged or attorney work product. If you have
received this message in error, or are not the named or intended
recipient(s), please immediately notify the sender at 702-383-8888
and delete this e-mail message and any attachments from your
workstation or network mail system.

UMC_61068
11.0243_0079
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Kathy Silver </O=UMCSN/QU=FIRST ADMINISTRATIVE

From: GROUP/CN=RECIPIENTS/CN=KSILVER>
Sent: Wednesday, October 22, 2008 11:57 PM

To: S 0 opesgray . com'

Subject: Re: UMC Kidney Transplant Program

i can make 1 And 3 work

CEO
UMC Administration

From: Luband, Charles A.

To: Kathy Siiver; Krinsky, Glenn

Sent: Wed Oct 22 20:12:00 2008

Subject: FW: UMC Kidney Transplant Program

Alanna Porter from Congressman Porter's office is available tomorrow afteroon. Do you folks have a good time?

Charles A. Luband
ROPES & GRAY LLP
T 202-508-N0 | M I | F 202-383-9367
One Metro Center, 700 12th Street, NW, Suite 300
Washington, DC 20005-3948

ray.com
WWW.FODEsqray.com

From: Porter, Alanna [IENEEENGEGEGNGEEC Tail.house.gov]
Sent: Wednesday, October 22, 2008 11:01 PM

To: Luband, Charles A.

Subject: Re: UMC Kidney Transplant Program

Yes. Call my cell tomorrow. I'm in sevada. [N

—-- Original Message «---

From: Luband, Charles A. <N G ropesgray.com>
To: Porter, Alanna

Cc: Luband, Charles A. <}}NNNN 2 ropesgray com>
Sent: Wed Oct 22 22:28:26 2008

Subject: UMC Kidney Transplant Program

Alanna -~

Tam an attorney in Washington with Ropes & Gray. We represent UMC of
Southern Nevada, which has a rather desperate issue regarding the
Medicare status of UMC's kidney transplant program. This is a very

wrgent matter - CMS has indicated that it plans to take steps as soon as

N ber to i the p 's Medicare eligibility status, which
would result in closure of the program and the loss of a transplant

UMC_61043
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center that currently has over 250 people on its waitlist.

Thave attached a background paper that explains the issue and sets
forth UMC's request for Congressman Poster's and your assistance.
Relevant correspondence between UMC and CMS is also attached.

Tunderstand from the folks at UMC that the Congressman will be at UMC
on Friday. They may want to speak with him about this issue when he is
onsite. However, we would be pleased to speak with you about the issue
tomormrow if you would like. We have already spoken with staff from Sen.
Ensign’s and Rep. Berkley's offices. Please let me know if yon have

some time tomorrow (preferably early afternoon) to discuss these issues
and help prevent the elimination of Nevada's only kidney transplant
center.

Charles A, Luband
ROPES & GRAY LLP
T 202-508-mmmm| > — F 202-353 |
One Metro Center, 700 12th Strect, NW, Saite 900
‘Washington, DC 20005-3948

Jropesgray.com
WWW.Topesgray com

Circular 230 Disclosure (R&G): To ensure compliance with Treasury Department regulations, we inform you that any U.S, tax advice

ined in this ¢ ication (including any attachments) was not intended or written to be used, and cannot be used, for the
purpose of avoiding U.S. tax-related penalties or promoting, marketing or recomnmending to another party any tax-related matters
addressed herein.

This (includi h ) is privileged and confidential. If you are not the intended recipient, please delete it without
further distribution and reply to the sender that you have received the message in error.

UMC_61044
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OFFICE OF CONGRESSIONAL ETHICS
UNITED STATES HOUSE OF REPRESENTATIVES

MEMORANDUM OF INTERVIEW

INRE: Attorney #2, outside counsel to the University Medical Center of Southern
Nevada

REVIEW #(s): 11-0243

DATE: December 16, 2011

LOCATION: New York City, NY

TIME: 1:15 p.m. to0 2:00 p.m. (approximate)

PARTICIPANTS:  Omar S. Ashmawy
Scott Gast

SUMMARY: The witness is Of Counsel at the law firm Ropes & Gray. The OCE requested an
interview with the witness and he consented to an interview. The witness made the following
statements in response to our questioning:

1. The witness was given an 18 U.S.C. § 1001 warning and consented to an interview. The
witness signed a written acknowledgement of the warning, which will be placed in the
case file in this review.

2. The witness is currently Of Counsel at the law firm Ropes & Gray in New York City,
NY. Previous to joining Ropes & Gray, the witness was a partner at Powell Goldstein in
Washington, DC. While a partner at Powell Goldstein, the witness practiced health care
law and represented the University Medical Center of Southern Nevada (“UMC”). The
witness’s specialty is the law related to Medicare reimbursements.

3. In August 2008, the witness’ usual contact at UMC asked if the witness had any
experience with challenges to Medicare certification of health care providers —
specifically transplant program certification. The witness was not familiar with that area
of the law, but found another individual at the firm who was — Glenn Krinsky. The firm
represented UMC in discussions with the Centers for Medicare and Medicaid Services
(“CMS”) regarding Medicare certification of the UMC kidney transplant program.

4. The witness identified other Ropes & Gray attorneys involved in the representation of
UMC regarding the Medicare certification issue. Larry Gage, who had served as
President of the National Association of Public Hospitals, was involved in the
representation of UMC, but not deeply. Peter Brody was a litigator with the firm; he was
involved because litigation was one strategy the firm was considering.

S. Sandra Caron George was a junior associate with the firm. She was assisting on the
matter because she had Capitol Hill experience as a legislative assistant for
Representative Bernie Sanders and as a senior Jegislative assistant for Senator Jon
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Corzine. Ms. George’s husband was serving as Representative Shelley Berkley’s
legislative director at the time.

6. There may have been other litigation associates involved in the representation, but no
other senior attorneys were involved,

7. The witness explained that the CMS decision to decertify UMC’s kidney transplant
program was based on CMS’ observation of certain deficiencies. These included both
program deficiencies and outcome deficiencies.

8. The witness recalled that UMC made a submission to CMS requesting that CMS not
decertify the program because of mitigating circumstances. The legal team at Ropes &
Gray was involved in preparing this submission. CMS ultimately denied the request.

9. Until UMC’s request to CMS was denied, the witness did not think there was any
outreach to Capitol Hill. The first outreach the witness was aware of was on October 22,
2008 — including an email from Sandra Caron George to Representative Shelley
Berkley’s health legislative assistant.

10. The witness was then shown a September 11, 2008 email, in which his colleague Mr.
Krinsky mentioned to the UMC chief executive officer the possibility of briefing the
Nevada delegation in Washington, DC about the CMS decertification issue. The witness
did not remember the email. He did not remember if the briefing referred to in the email
actually happened, though he had no reason to think it did not. Ifit did, the goal in
September would have been to inform the Members of Congress. They would not have
asked for help from the Members yet, but instead prepared them to get involved — to
intervene on behalf of UMC - if CMS denied UMC’s request for approval based on
mitigating circumstances.

1

.

. The witness did not remember where the suggestion to seek Capitol Hill support came
from. It may have come from the witness and the other Ropes & Gray attorneys, but he
added that UMC is not a politically naive institution. They may have come up with the
idea on their own. The first direct outreach that Ropes & Gray made that the witness
could recall was on October 22, 2008, when he and Ms. George emailed various staff
members of the Nevada congressional delegation members. The witness and Ms. George
drafted a two page background information attachment to include with the emails.

12. There was some discussion among the attorneys and UMC about which Members of
Congress in the Nevada delegation might be better champions for UMC. Two Members,
Rep. Berkley and Rep. Jon Porter, had districts that comprised parts of Las Vegas. Rep.
Dean Heller was more to the north and therefore they were not initially sure if he would
be supportive of UMC’s effort. Tt turned out he was. In the end, they decided that the
issue was a “Nevada issue” and approached the entire delegation.

13. The witness did not remember if there was discussion about Rep. Berkley’s husband and
his role in the nephrology department of UMC. However, the witness and the other
attorneys knew about the relationship Rep. Berkley’s husband had with UMC, In an
email to Glenn Krinsky that the witness found while responding to the OCE Request for

MOI - Page 2 of 4 OFFICE OF CONGRESSIONAL ETHICS

11-0243_0085



261

CONFIDENTIAL

Subject to the Nondisclosure Provisions of H. Res. 895 as Amended

Information in the matter, the witness told Mr. Krinsky that Rep. Berkley’s husband
worked for UMC and that an internet search showed that he was in nephrology. He also
recalled saying that the delegation was “well placed” to help on this issue.

14. The witness did not remember ever speaking directly with Rep. Berkley, The witness did
not remember discussing the subject of the relationship between Rep. Berkley’s husband
and UMC with either Matt Coffron, Rep. Berkley’s health legislative assistant, or with
Rep. Berkley’s legislative director.

1

w

. The witness did not know whether the UMC CEQ, Kathy Silver, had a telephone call
with Rep. Berkley regarding this issue, but it would not have been inconsistent with
briefing members of the Nevada delegation.

16. The witness was shown an October 24, 2008 email from Larry Gage to the witness, his
law firm colleagues, and the UMC CEO, in which he states that, “[pJer our discussion
with her staff, Rep. Berkley should also take this to Ways and Means Committee
leadership (Pete Stark and/or Charlie Rangel).” The witness did not believe any outreach
was made by Ropes & Gray attorneys to any committees or committee staff members.
He did not recall whether UMC officials made any outreach to any House committees or
committee staff. The witness did not remember what the words “[pler our discussion” in
the email related to. He thought what happened was that after the initial emails were sent
to the various staff members, he then had one-on-one conversations with staff members
in each of the delegation offices.

17. According to the witness, all five offices of the Nevada congressional delegation were
interested in supporting UMC. Rep. Berkley’s office, along with Rep. Porter’s office,
was particularly “hot to trot” on the issue.

18. The witness spoke to Matt Coffron in Rep. Berkley’s office on October 22, 2008, after
Ms. George sent the initial email to him. The witness asked the office to call CMS and
urge them to rescind the termination.

19. The witness was shown an October 23, 2008 email from Mr. Coffron to the witness, in
which Mr. Coffron discusses a conversation he had with Representative Berkley and
steps that had taken with respect to the UMC transplant program. The witness thought
they asked Rep. Berkley to call Tom Hamilton, the Director of the CMS Survey and
Certification Group.

20. The witness did not recall who came up with the idea of a delegation letter. He thought
that Mr. Coffron may have come up with the idea.

18]
—

. The witness also recalled that Rep. Berkley was happy to send her own letter and also do
something with the delegation to support UMC. Rep. Berkley was going to do a letter on
her own at first, because the plan was to get a letter out quickly. However, what ended
up happening was that Rep. Berkley’s letter got “rolled up” into the letter from the
Nevada delegation.
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22. The witness was shown an Qctober 23, 2008 email, in which Mr. Coffron forwards a
draft of the delegation letter language to the witness. Referencing this email, the witness
stated that Rep. Berkley’s office was coordinating the delegation letter. He recalled that
it was the suggestion of Rep. Berkley’s office to write the letter. The witness was very
pleased with Rep. Berkley’s “spearheading” the letter.

23, The witness was shown an QOctober 27, 2008 email, in which the UMC CEOQ told the
witness that she had spoken with Mr. Coffron that morning about the CMS decertification
issue. The witness did not know how much direct contact, similar to this email, Rep.
Berkley’s office had with UMC officials.

24, The witness was shown an October 29, 2008 email from the witness to Mr. Coffron, in
which the witness notes that Don Johnson is the Acting Director of the CMS Office of
Legislation. The witness did not remember what the reference in the email was to. He
guessed that he probably had a phone conversation with Mr. Coffron, probably urging
them to call someone substantive at CMS, such as Mr. Hamilton, the Director of the
Survey and Certification Group, or Kerry Weems, the Acting Administrator, but that they
had been referred to Mr. Johnson.

25. The witness’ colleague Glenn Krinsky recalled Rep. Porter’s office being more involved,
but the witness recalls Rep. Porter’s office just following up more often. The witness
recalled having more contact with Rep. Berkley’s office than his colleague.

26. There was “lesser” involvement from Rep. Heller’s office and the offices of the Nevada
Senators. The witness stated that he always thought Senator Reid should have been more
interested in the issue, but perhaps he felt there was some sort of conflict because his son
was on the County Board of Supervisors.

27. The witness stated that Rep. Berkley may have reached out to the Chairman of the Way
and Means Committee on this issue, but he was not certain.

28. The witness did not know how much the congressional involvement affected CMS’
decision to rescind the termination.

29. The witness recalled conversations about CMS not wanting to appear “browbeaten,” but
did not know if CMS felt that it had been browbeaten into the result.

This memorandum was prepared on December 22, 2011 after the interview was conducted on
December 16, 2011. I certify that this memorandum contains all pertinent matter discussed with
the witness on December 16, 2011.

Scott Gast
Investigative Counsel
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Elhawary, Katherine M. {Perkins Coie}

From: George, Sandra Caron [N NG opesgray. com]

Sent: Woednesday, October 22, 2008 3:46 PM

Ta: Coffron, Matthew

Ce: George, Bryan; Luband, Charles A.

Subject: UMC Conference Call

Attachments: CMS-UMC Correspondence.pdf, Wash_7337137_3_UMC TPs for Hil.DOC
Hi Matt,

I understand that you will be speaking with University Medical Center
and several of my colleagues at Ropes & Gray (including Charlie Luband,
who I have copied above) regarding UMC's kidney transplant program. As
you know, this ls a very urgent matter -~ CMS has indicated that it plans
to take steps as soon as November to terminate the program's Medicare
eligibility status, which would result in closure of the program.

I have attached a background paper that explains the issue and sets
forth UMC's request for the Congresswoman's and your assistance.
Relevant correspondence between UMC and CMS is also attached.

We very much appreciate your taking the time to discuss the issue
{particulariy on a sunny recess day) and hope that we can count on the
Congresswoman's assistance to prevent the elimination of Nevada's only
kidney transplant center.

Thanks, again.

Best regards,
Sandra

Sandra Caron Geoxrge

ROPES & GRAY LLP

T 202-508- | ¥ 202-383~

One Metro Center, 700 12th Street, NW, Suite 900
Washington, DC 20005~3948

ray.com

WWW. ropesgray, com
Not admitted in the District of Columbia. Supervised by Ropes & Gray LLP Partners who
are members of the District of Columbia Bar.

Cirenlar 230 Digdlosure {R&G): To érsure compllance with Treasury Depa¥tiient reégulations,
we inform you that any U.S. tax advice contained in this communication (including any
attachments) was not intended or written to be used, and cannot be used, for the purpose
of avoiding U.8. tax-related penalties or promoting, marketing or recommending to another
party any tax-related matters addressed herein.

This message {(including attachments) is privileged and confidential. If you are not the
intended recipient, please delete it without further distribution and reply to the sender
that you have received the message in error.

18
Confidential under OCE Code of Conduct Rule 8 OCE Review No, 11-0243
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Assistance Needed to Preserve Nevada’s Kidney Transplant Center

Earlier this year, University Medical Center of Southern Nevada (UMC) merged its kidney
transplant program with a program previously opetated by Sunrise Hospital & Medical Center.
UMC absorbed both patients and physicians associated with the Sunrise program. Today,
UMC’s kidney transplant program is the only Medicare approved program in Nevada. Over 250
patients, mostly Nevadans, are on UMC’s waitlist and in desperate need of a new kidney. CMS
has threatened to terminate UMC’s transplant program.

We request your i diat A ¢ in urging CMS not fo take this unviecessary action,
which will result in Nevada’s loss of its only kidney transplant program.

Background

In August 2008, the Centers for Medicare and Medicaid Services (CMS) informed UMC that,
based on CMS’ review of Scientific Registry of Transplant Recipients (SRTR) reports issued in
January and July 2008, UMC’s kidney transplant program did not meet Medicare’s outcome
requirements. In particular, UMC failed to meet the one-year patient survival criterion.
However, UMC would have met this criterion but for the unfortunate suicide of one of its
successful kidney transplant patients within a year after the transplant.

CMS stated that if no action were taken by UMC, CMS would terminate the program’s Medicare
approval, a step that would result in closure of UMC’s program. CMS further indicated that
UMC could request “approval based on mitigating factors,” pursuant to which CMS would
reconsider its termination decision. On August 11, 2008, UMC submitted a request for approval
based on mitigating factors, which was supplemented on September 11, 2008. (Some of the
correspondence between CMS and UMC is attached.)

In addition, due to the hospitalization of the program’s primary surgeon and in light of CMS’
letter, on September 9, 2008, UMC voluntarily initiated a period of “functional inactivation™ for
its kidney transplant program. As a result, UMC, temporarily, is not providing kidney transplant
services. Instead, UMC has been pursuing substantial program improvements, including a
contract with experienced kidney transplant surgeons from the University of Utah,

UMC believed that its request for approval based on mitigating factors combined with its
voluntary functional inactivation and its efforts to improve its kidney transplant outcomes would
preserve Nevada’s only remaining kidney transplant center. However, despite UMC's good faith
actions to improve its program and to address CMS’ concerns, CMS informed UMC by letter
dated October 16, 2008, that it would revoke the program’s Medicare approval. Although CMS
has agreed, temporarily, to withdraw that letter, CMS intends to reissue a letter revoking UMC’s
approval. Consequently, Nevada is at risk of losing its only kidney transplant center.

! Medicare regulations allow a transplant center to “remain inactive and retain its Medicare approval for a period not
to exceed 12 months during the 3-year approval cycle.” 42 CFR § 488.61(e).

f337137.300C ]
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Request

UMC requests your assistance in urging CMS to reconsider its decision to terminate Medicare
approval of UMC’s kidney transplarit program for the following reasons:

¢ Terminating UMC’s program will not protect patient safetv, Since UMC’s program is

currently functionally inactive, no transplants are currently being provided. Terminating
UMC’s program will place the lives of Nevadans in need of kidney transplant services in the
future in jeopardy. Additionally, permanent closure of UMC’s program will result in greater
demands on a small number of transplant centers in surrounding states and will force needy
Nevadans to travel further to receive kidney transplant services. The next closest kidney
transplant centers are at least four to six hours from UMC (Phoenix, Arizona; Salt Lake City,
Utah; Southern California; and Northern California).

e UMC should not be terminated based on factors outside its control. UMC’s program
should not be terminated based on one patient’s unfortunate suicide, which was unrelated to
the success of the patient’s kidney transplant.

¢ The next report will show that UMC is in compliance with the patient survival
standard. The data period for the next SRTR report has aiready closed, and UMC has

received its draft report. The SRTR report, to be finalized in January 2009, will show that
UMC is now in compliance with the patient survival requirement. The Medicare program,
and the State of Nevada, should not lose a transplant center, causing significant harm to
Medicare berieficiaries, because of anomalous past niegative results.

s« CMS’s threatened termination does not comply with its own regulations. According to

CMS’ regulations, a transplant center may “remain inactive and retain its Medicare approval
for a period not fo exceed 12 months during the 3-year approval cycle.” 42 CFR § 488.61(¢).
As a matter of federal law, CMS may not terminate UMC’s Medicare approval while UMC is
inactive. Further, CMS has informed UMC that it intends to require termination of UMC’s
program approval during UMC’s appeal of the termination decision, in contravention of
CMS guidance issued just last year. 72 Fed. Reg. 15198, 15242 (Mar. 30, 2007) (“Thus, ifa
transplant center appeals a termination of Medicare approval under 42 CFR, part 498, the
termination will not occur until the appeals process, if any, is completed.).

o If terminated, it is unlikely that UMC will be able to be approved again, Because of the
strict Medicare approval requirements, it is extremely difficult for a new kidney transplant
program to receive Medicare approval. Because so many kidney transplants are covered by
Medicare, a kidney transplant program cannot survive without Medicare approval. Thus,
CMS’ actions in terminating UMC’s program would result in a substantial and possibly
permanent loss of medical capabilities for Nevadans.

UMC has agreed not to reactivate its program until CMS resurveys UMC’s program.
Termination would be an unnecessary fatal blow.

In order to preserve UMC’s ability to serve Medicare beneficiaries and other Nevadans in
need of kidney transplant services, we ask that you call CMS and requzest that the agency
reconsider its decision to terminate Medicare’s approval for UMC’s kidney transplant center.

7337137 _3.D0C
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Ethawary, Katherine M, {Perkins Cole}

From: Luband, Charles A. (TN Qropesgray.comj
Sent: Thursday, October 23, 2008 2:05 PM

To: Coffron, Matthew

Ce: Luband, Charles A,

Subject: RE; UMC Conference Call

Thank you so much.

We're still working through the offices, but here's a quick status
report:

I think Sen. Ensign's office is also inclined to halp, but Michelle
wanted to lock through the materials and discuss with the Senator.

We spoke this morning with Sen. Reid's office (Kate Leone and Janice
Miller in Las Vegas) and they very much want to help, although the staff
needs to reach the Senator to coordinate.

I just speke with Alanna Porter in Rep., Porter's office. They would
very much Iike to do a delegation letter. I also encouraged her to call
the twe numbers I'm providing you below and she also offered to have the
Congressman call Kerry Weems and Herb Kuhn.

I wiil reach out shortly to Leanne Walker in Dean Heller's office.

{f you want to call someone at CMS the person to call at the Regicnal
Office is Deborah Romero at 415-744-JM@ or Karen Tritz at 410-786-N.
The message at this point is to not issue a new letter terminating UMC's
approval. You should know that yesterday we received an email fourth
hand where Ms. Romerc indicated that they intend to resend the letter
very shortly.

Charles A. Luband

ROPES & GRAY LLP

T 202-508-1 0 M N | ¢ 202~383-
One Metro Center, 700 12th Street, NW, Suite 900
Washington, DC 20005-3348
TR : - o e sgray . COm

WWW. TOpesSgray. com

————— Original Message=--—=

From: Coffron, Matthew [mailte: émail.house.gov)
Sent: Thursday, October 23, 2008 1:29 PM

To: Luband, Charles A.

Subject: RE: UMC Conference Call

Hello Charlie,

I spoke with the Congresswoman this morning. She confirmed that she is
happy to send a letter {which I am currently drafting) and would be open
to doing something as a delegation in the future. She aliso mentioned
having spoken with Senator Reid on this issue.

I also tried to call Ed Japitana at CMS to get some clarification on
their position, but learned that he is out this week.
38
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Matthew Coffron

Legislative Assistant

Qffice of Congresswoman Shell
408 Cannon House Office Build
203-225-

Jray.con)

w3 40 oy

g

just wan e send an
; much appreciate th
to wontact

ice after
tofhorrow,
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{R&G) ¢ To ensure compillanc
s

in this communication (including any attachments)
written to be used, and cannot be used, for the pu
tax-related penalties or promoting, marketing or recomnendin
party any tax-related matters addressed herein.

This message {including attachments) is privileged and confidential. IE
you are not the intended recipient, please delete it without further
distribution and reply to the sender that you have received the ressage
in error.

Gaa
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Hi Matt,

I understand that you will be speaking with University Medical Center
and several of my colleagues at Ropes & Gray (including Chariie Luband,
who I have copied above) regarding UMC's kidney tiransplant program. As

you know, this is a very urgent matter - CMS has indicated that it plans

to take steps as soon as November té teiminate the program's Medicare
eligibility status, which would résuit in closure of the program.

I have attached a background paper that explains the issue and sets
forth UMC's reguest for the Congresswoman's and ycur assistance.
Relevant correspondence between UMC and CMS is aiso attached.

We very much appreciate your taking the time to discuss the issue
{particularly on a sunny recess day} and hope that we can count on the
Corngresswoman's assistance to prevent the elimination of Nevada's only
kidney transplant center.

Thanks, again.

Best regards,
Sandra

Sandra Carorn George

ROPES & GRAY LLP

T 202-508-1 | F 202-383-9334

One Metro Center, 700 12th Street, NW, Suite 900

Washington, DC 20005-3948

ropesgray.com

WWW. IOpesgray.com

Not admitted in the District of Cdlumbia. Supervised by Ropes & Gray
LLP Partners who aré members of the District of Columbia Bar.
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Elhawary, Katherine M. {Perkins Coie}

From: Porter, Alanna

Sent: Thursday, October 23, 2008 1:54 PM

To: Coffron, Matthew; Walker, Leeann

Subject: FW: UMC Kidney Transplant Program

Attachments: CMS-UMC Correspondence.pdf, Wash_7337137_3_UMC TPs for Hill.DOC

Hey - you guys want to do a “foint letter?

----- Original Message~-——-

From: Luband, Charles A. [

Sent: Wednesday, October 22, 2008 10:28 PM
To: Porter, Alanna

Ce: Luband, Charles A.

Subjectt UMC Kidney Transplant Program

ropesgray.com}

Alanna --

I am an attorney in Washington with Ropes & Gray. We represent UMC of Southern RNevada,
which has a rather desperate issue regarding the Medicare status of UMC's kidney
transplant program. This is a very urgent matter - CMS has indicated that it plans to
take steps as soon as November to terminate the program's Medicare eligibility status
which would result in closure of the program and the loss of a transplant center that
currently has over 250 people on its waltliist.

I have attached a background paper that explains the issue and sets forth UMC's request
for Congressman Porter's and your assistance.
Relevant c¢orrespondence between UMC and CMS is also attached.

Charles A. ZLuband
ROPES & GRAY LLP
T 202-500- | v TN @ £ 202-383-9367
One Metro Center, 700 12th Street, NW, Suite 900
Washington, DC 20005-~3948

ropesgray.com
WWW. ropesgray. com

Circular 230 Disélosure (R&G): T6 ensure compliiance with Treéasury Department regulatiocns,
we inform you that any U.S5. tax advice cdontained in this communication (including any
attachments) was not intended or written te be used, and cannot be used, for the purpose
of avoiding U.S. tax-related penalties or promoting, marketing or recommending to another
party any tax-related matters addressed herein.

This message {(including attachments) is privileged and confidential. If you are not the
intended recipient, please delete it without further distribution and reply to the sender
that you have received the message in error.

g
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RESPONSE:
Statement from Congresswoman Shelley Berkley:

1 won’t stop fighting to give Nevadans access to affordable healthcare just because my husband is a
doctor, just as T won’t stop standing up for veterans bocanse my father served in World War IT. T've
worked closely with other members of our delegation over many years to make care available to veterans
and to patients suffering from cancer, diabetes, autism, heart disease, kidney disease, and other ilinesses,
while trying to prevent bureaucrats in health insurance companies and in government from adding to the
heavy burdens patients are already bearing.

Statements from Jessica Mackler, Campaign Manager at Berkley for Senate as they relate to the
topics you have brought up:

UMC Kidney Transplant Center Intervention

As Brian Brannman, CEOQ of UMC, told The New York Times, it was at the request of UMC and her
Republican colleaguc that Congresswoman Berkley signed onto a letter with the Nevada delegation to
save the state’s only kidney transplant program. If the program had been revoked, sick patients would
have had to travel to Arizona or California for care. Reps. Porter, Heller and Berkley worked with the
Medicare program and UMC to make sure that Nevada patients had the access to care they deserve. At
the time, the consumer watchdog group Citizens for Responstbility and Ethics in Washington (CREW),
stated that Congresswoman Berkley’s work to ensure her constituents had access to kidney care was not a
conflict of interest.

Kidney Specialists of Southern Nevada (KSOSN) Contract with UMC

After the previous transplant nephrologist passed away, Dr. Marvin Bemstein agreed to temporarily lead
the program, and work with the United Network for Organ Sharing (UNOS) and UMC to ensure quality
care, During the time period that Dr. Bemstein led the program, the Kidney Specialists of Southern
Nevada and UMC worked aggressively to recruit another transplant nephrologist to take over the
program. As Brian Brannman, CEO of UMC, has noted, the problems associated with the program at
UMC were due to a lack of resources provided by the hospital for the kidney treatment program and not
the untimely death of Dr. Snyder.

Lobbying/Ethics Rule

Dr. Lehmer is a doctor, not a lobbyist. Congresswoman Berkley has honored both the spirit and the letter
of the ethics law, which was never intended to suggest that spouses could not talk with each other about
their opinions on issues. Congresswoman Berkley’s sole motivation has been to make sure that Nevadans
have access to quality care. She strongly opposed moving to a bundled payment system that includes oral-
only drugs becanse affordable access to care is her top priority and the bundle system will require a 20
percent Medicare copayment for many Nevadans and could close small dialysis centers in the state by
imposing overwhelming new regulations.

DaVita/Kidney Care Partners

This implication is ridiculous and has no basis in fact or evidence. Congresswoman Berkley has been a
champion for the more than 4,000 Nevadans diagnosed with renal disease each vear. Congresswoman
Berkley belicves that sick patients in Nevada, where the doctor to patient ratio is ranked near last in the
country, deserve the best care possible and that is why she has fought to provide access to the highest
quality care for kidncy paticnts, as well as patients with diabetes, osteoporosis and cancer. She strongly
opposed moving to a bundled pavment system that includes oral-only drugs because affordable access to
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care is her top priority and the bundie system will require a 20 percent Medicare copayment for many
Nevadans and could close small dialysis centers in the state by imposing overwhelming new regulations.
BACKGROUND: Ofthe 39 dialysis centers in Nevada, less than half are operated by DaVita. DaVitais
just one of 13 entities that make up the Kidney Care Partners organization. Berkley work on kidney care
issues is motivated by her desire to improve care for sick patients across Nevada and the country.

Congressional Certificate

Congresswoman Berkley gives out more than 1,000 certificates like this one each year on a wide range of
issues from birthdays to honoring school groups. There are many people doing work in Pahrump at the
treatment center and they deserve recognition. The expanded dialysis center means that the patients who
get care at the Pahrump center no longer have to travel nearly 120 miles round-trip to get care. That's a
great service to the community. This is just one part of Berkley’s long record of championing access to
care for under-served populations.

Campaign Contributions

These events have nothing to do with one another. Congresswoman Berkley does not apologize for being
a champion for the health of Nevada residents, including the more than 4,000 Nevadans diagnosed with
renal failure in 2008 alone. Congresswoman Berkley is proud to be a champion for sick patients who
deserve leaders in Congross that stand up for them and fight for them to have the best care possible. That
is what she has done both for kidney patients those with diabetes, osteoporosis and cancer.

AN ADDITIONAL STATEMENT:
In addition to responding to certain written questions, Ms. Berkley’s office prepared its own statement
detailing her record on kidney care.
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Facts on Berkley Record on Kidney Care

As Brian Brannman, CEO of UMC, told The New York Times, it was at the request of UMC and her
Republican colleague that Congresswoman Berkley joined with the rest of the Nevada delegation to save
the state’s only kidney transplant program. If the program had been revoked, sick patients would have had
to travel to Arizona or California for care. Reps. Porter, Heller and Berkley worked with the Medicare
program and UMC to make sure that Nevada patients had the access to care they deserve. At the time, the
consumer watchdog group Citizens for Responsibility and Ethies in Washington (CREW), stated that
Congresswoman Berkley’s work to ensure her constituents had access to kidney care was not a conflict of
interest.

The Facts

PORTER AND HELLER SIGNED LETTER TO CMS OFFICIALS ABOUT UMC’s KIDNEY
TRANSPLANT PROGRAM

Rep. Jon Porter Was The First Member Of The Nevada Delegation To Meet With CMS Officials About
UMC’s Kidney Transplant Program, According to the Review-Journal, “Nevada’s only kidney transplant
program might have a lifeline. Rep. Jon Porter R-Nev...said Wednesday he has had productive conversations twice
in two days with Centers for Medicare and Medicaid Services, the agency that informed University Medical Center
that certification for its transplant center is being revoked effective Dec. 3. Porter said in onc of his conversations
with CMS, he received assurance that the investigation of UMC’s transplant program would be re-examined. “The
acting director has committed to me that CMS will review the whole investigation to ensure it was handled
appropriately,” Porter said. ‘I have made it clear to CMS that this is a critical program for Nevadans’ ... Porter met
with Kerry Weems, CMS’ acting administrator, on Tuesday in Las Vegas. He spoke with CMS officials again
Wednesday while back in Washington. David Cherry, a spokesman for Berkley, said the congresswoman is
scheduled to meet with CMS officials sometime today. It was unclear whether Heller would be speaking with
CMS.” [Review-Journal, 10/30/08]

Rep. Porter’s Office Initiated the Letter. Staff from Rep. Porter e-mailed the offices of Reps. Berkley and Heller
to suggest a joint letter after urging from UMC. [E-Mail from Rep. Porter’s office to Rep. Berkley’s office,
10/23/08]

Rep. Dean Heller Signed Onto Letter With Rep. Jon Porter And Rep. Shelley Berkley “Expressing Their
‘Strong Disagreement’ With The Agency’s Decision.” In October 2008, the Las Vegas Review-Journal wrote,
“On Friday, Reps. Shelley Berkley, Jon Porter and Dean Heller sent a Jetter to CMS” acting administrator, Kerry
Weems, expressing their ‘strong disagreement” with the agency’s decision. In their letter, they reference what they
believe is the remaining unresolved deficiency -- the patient survival outcomes. The May 2005 suicide caused
UMC to not meet compliance standards for two overlapping reporting periods - July 1, 2004 to Dec, 31, 2007 and
Jan. 12005 to June 30, 2007. “This suicide of an otherwise successful transplant patient is lamentable, but beyond

CREW: NO CONFLICT OF INTEREST FOR BERKLEY BECAUSE DR. LARRY LEHRNER “DOES
NOT HAVE A DIRECT FINANCIAL TIE TO MEDICARE.”

CREW: No Conflict Of Interest For Berkley Because Dr. Larry Lehrner “Does Not Have A Direet Financial
Tie To Medicare.” In November 2008, the Las Vegas Sun wrote, “The political appeals for leniency included a
letter and personal conversations with the head of Medicare by Rep, Shelly Berkley, D-Las Vegas, and Republican
Reps. Jon Porter and Dean Heller. Berkley’s husband, Dr. Larry Lehrner, is a partner at Kidney Specialists of
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Southern Nevada, which has a $588,200 annual contract to provide nephrology services at UMC, which includes
the kidney transplant program. UMC officials said Lehrner handles the business aspects of the contract, not the
medical services. Officials from Citizens for Responsibility and Ethics in Washington said they do not consider
Berkley’s advocacy for UMC a conflict of interest because Lehrner does not have a direct financial tie to

PATIENTS WOULD HAVE HAD TO GO TO SCOTTISDALE OR LOS ANGELES FOR TREATMENT IF
UMC HAD LOST THE KIDNEY TRANSPLANT PROGRAM

Clark County Patients Would Have Had To Go To Scottsdale Or Los Angeles For Treatment If UMC Had
Lost The Kidney Transplant Program. According to the Review-Journal, “Four months after becoming the
state’s only kidney transplant program, University Medical Center has been stripped of that privilege, leaving in
doubt where more than 200 Nevadans awaiting kidney transplants might go for their procedures. UMC was notified
in a Thursday letter by Centers for Medicare and Medicaid Services, or CMS, that its certification for the transplant
center will be revoked effective Dec. 3. That means the hospital will not reccive any payments for transplant
services on or after that date, effectively closing the program ... Patients in need of kidney transplants may now
have to travel to out-of-state {acilities such as the Mayo Clinic in Scottsdale, Ariz., or UCLA, officials say. ©
[Review-Journal, 10/25/08}

*  Review-Journal: “Additionally, since the center is the only one of its kind in Nevada, some 200 people
awaiting kidneys in Nevada would have to travel at least 300 miles out of the state for the procedure.”
{Review-Journal, 10/31/08}

*  Cancer Institute Co-Founder: “It’s Just Not Right For People To Have To Get On A Plane Or Drive
To California Or Arizona ... When They Get Sick.” In March 2002, Nevada Cancer Institute Co-
Founder Jim Murren told the Sun, “There’s universal agreement that it’s just not right for people to have to
get on a plane or drive to California or Arizona (for treatment) when they get sick ... There’s certainly a

2008: 4,800 PATIENTS DIED WHILE WAITING FOR KIDNEY TRANSPLANT

2008: 4,800 Patients Dicd While Waiting For Kidney Transplant, According to CBS, “In 2008, of the 82,000
patients on the waiting list in the United States, 16,520 received kidney transplants whereas 4,800 died waiting for

After the previous iransplant nephrologist passed away, Dr. Marvin Bernstein agreed to temporarily lead
the program, and work with the United Network for Organ Sharing (UNOS) and UMC to ensure quality
care. During the time period that Dr. Bernstein led the program, the Kidney Specialists of Southern
Nevada and UMC worked aggressively to recruit another transplant nephrologist to take over the
program. As Brian Brannman, CEO of UMC, has noted, the problems associated with the program at
UMC were due to a lack of resources provided by the hospital for the kidney treatment program and not
the untimely death of Dr. Snyder.

Dr. Lehmer is a doctor, not a lobbyist. Congresswoman Berkley has honored both the spirit and the letter
of the ethics law, which was never intended to suggest that spouses could not talk with each other about
their opinions on issues. Congresswoman Berkley’s sole motivation has been to make sure that Nevadans
have access to quality care. She strongly opposed moving to a bundled payment system that includes oral-
only drugs because affordable access to care is her top priority and the bundle system will require a 20
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percent Medicare copayment for many Nevadans and could close small dialysis centers in the state by
imposing overwhelming new regulations.

The Facts

“The New ESRD Payment Structure Will Require Patients To Pay A 20 Percent Co-Payment On The Entire
Bundled ESRD Paymeut.” According to the American Kidney Fund, “The new ESRD payment structure will
require patients to pay a 20 percent co-payment on the entire bundled ESRD payment. The new bundled payment
system will include services such as your dialysis treatments, dialysis labs and injectable medications received
during treatment, like Epogen, iron, and vitamin D. Also included will be the oral form of iron and vitamin D,
particularly for patients using home dialysis. Even if you do not use all of these services, you will still be
responsible for sharing the costs.” [American Kidney Fund, February 201 1]

This implication is ridiculous and has no basis in fact or evidence. Congresswoman Berkley has beena
champion for the more than 4,000 Nevadans diagnosed with renal disease each year, Congresswoman
Berkley believes that sick patients in Nevada, where the doctor to patient ratio is ranked near last in the
country, deserve the best care possible and that is why she has fought to provide for kidney patients, as
well as patients with diabetes, osteoporosis and cancer. She strongly opposed moving to a bundled
payment system that includes oral-only drugs because affordable access to care is her top priority and the
bundle system will require a 20 percent Medicare copayment for many Nevadans and could close small
dialysis centers in the state by imposing overwhelming new regulations.

BACKGROUND: Of the 39 dialysis centers in Nevada, less than half are operated by DaVita. DaVita is
Jjust one of 13 entitics that make up the Kidney Care Partners organization. Berkley has worked on kidney
care issues to improve care for sick patients across Nevada and the country.

The Facts

DAVITA OPERATES LESS THAN HALF OF THE 39 DIALYSIS CLINICS IN NEVADA AND IS ONE
OF 32 MEMBERS OF KIDNEY CARE PARTNERS

DaVita Operated 18 Of The 39 Dialysis Clinics In Nevada. According to Data.gov, DaVita operates 18 of the
39 dialysis clinics in the state of Nevada. [Data.gov, Dialysis Facility Compare, accessed 8/31/11

DaVita One Of 32 Members Of Kidney Care Partners. According to their web site, DaVita is one of 32
partners of Kidney Care Partners. [Kidney Care Partners web site, accessed 9/01/11]

BERKLEY CO-SPONSORED AT LEAST 95 BILLS RELATED TO VARIOUS MEDICATL ISSUES AND
DISEASES...

Berkley Co-Sponsored At Least 95 Bills Related To Various Medical Issues And Diseases, Berkley sponsored
or co-sponsored at least 95 bills related to a number of medical issues and diseases —from breast cancer to heart
disease to kidney disease to inflammatory bowel disease. [Thomas.gov, accessed 8/19/11]

2::SUCH AS DIABETES
Berkley Co-Sponsored Diabetes Prevention Access and Care Act. In 2003, Berkley co-sponsored H.R.1916,

Diabetes Prevention Access and Care Act. The bill was referred to the Subcommittee on Health. [HR 1916,
Introduced 5/01/03]
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Berkley Co-Sponsored Preventing Diabetes in Medicare Act of 2007, In 2007, Berkley co-sponsored H.R.2922,
Preventing Diabetes in Medicare Act of 2007. The bill was referred to the Subcommittee on Health. [HR 2922,
Introduced 6/28/07]

BERKLEY’S OWN DIAGNOSIS OF OSTEOPOROSIS LED TO ADVOCACY ON THE ISSUE

Berkley Was Lead Sp Of Osteoporosis Education and Prevention Act. In 1999, Berkley was lead
sponsor of H.R.2294: Osteoporosis Education and Prevention Act of 1999. The bill was referred to the
Subcommittee on Early Childhood, Youth and Families. In 2004, Berkley was lead sponsor of H.R.3803:
Osteoporosis Education and Prevention Act of 2004, The bill was referred to the Subcommittee on Select
Education. In 2005, Berkley was lead sponsor of H.R.1081: Osteoporosis Education and Prevention Act of 2005.
The bill was referred fo the Subcommitiee on Select Education. [Thomas.gov, accessed 8/19/11]

Berkley Was Lead Sponsor Of Medicare Fracture Prevention and Osteoporosis Testing Act. In 2007, Berkley
was lead sponsor of H.R.4206: Medicare Fracture Prevention and Osteoporosis Testing Act of 2007. The bill was
referred to House subcommittee. Status: Referred to the Subcommittee on Health. In 2009, Berkley was lead
sponsor of H.R.1894: Medicare Fracture Prevention and Osteoporosis Testing Act of 2009. The bill was referred to
the Subcommittee on Health. [Thomas.gov, accessed 8/19/11]

BERKLEY WAS LEAD SPONSOR ON CANCER BILLS

Berkley Was Lead Sponsor Of Nevada Cancer Institute Expansion Act. In 2006, Berkley was lead sponsor of
H.R.6383: Nevada Cancer Institute Expansion Act. The bill was referred to the Subcommittee on Forests and
Forest Health. In 2007, Berkley was lead sponsor of H.R.1311: Nevada Cancer Institute Expansion Act. The bill
was placed on Senate Legislative Calendar under General Orders. Calendar No. 812, In 2009, Berkley was lead
sponsor of H.R.234: Nevada Canccr Institute Expansion Act. The bill was referred to the Subcommittee on
National Parks, Forests and Public Lands. [Thomas.gov, accessed 8/19/11}

Berkley Was Lead Sponsor Of Medicare Lung Cancer Early Detection Promotion Act. In 2009, Berkiey was
lead sponsor of H.R.2578: Medicare Lung Cancer Early Detection Promeotion Act of 2009.The bill was referred to
the Subcommittee on Health. In 2011, Berkley was lead sponsor of H.R.1172: Medicare Lung Cancer Early
Detection Promotion Act of 2011, The bill was referred to the Subcommittee on Environment and the Economy.
[Thomas.gov, accessed 8/19/11]

ESRD PAYMENT STRUCTURE REQUIRES PATIENTS TO PAY 20 PERCENT CO-PAYMENT ON
JHE ENTIRE BUNDLED ESRD PAYMENT

“The New ESRD Payment Structure Will Require Patients To Pay A 20 Percent Co-Payment On The Entire
Bundled ESRD Payment.” According to the American Kidney Fund, “The new ESRD payment structure will
require patients to pay a 20 percent co-payment on the entire bundled ESRD payment. The new bundled payment
system will include services such as your dialysis treatments, dialysis labs and injectable medications received
during treatment, like Epogen, iron, and vitamin D, Also included will be the oral form of iron and vitamin D,
particularly for patients using home dialysis. Even if you do not use all of these services, you will still be
responsible for sharing ihe costs. However, not every patient will have the same costs. Factors such as age, body
size, and whether a patient has other illnesses are variables which can change your payment. Depending on the
paticnts’ individual health condition, co-pay amounts may increase, decrease or stay the same.” [American Kidney
Fund, February 20111

SMALL DIALYSIS COMPANIES STRUGGLE TO MAINTAIN NECESSARY FINANCIAL VIABILITY
TO CONTINUE TO SERVE PATIENTS

NRAA: “As A (Small Or Medium Sized) Dialysis Facility We Are Struggling To Maintain The Necessary
Financial Viability To Continue To Serve Our Patients...” According to a letter to Congress from the National
Renal Administrators Association, “While a much smaller reduction in the per treatment reimbursement would be
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necessary in order to maintain budget neutrality, it would be significantly less than $6.75. As a (small or medium
sized) dialysis facility we are struggling to maintain the necessary financial viability to continue to serve our
patients, which is now being made even more difficult by CMS’ reluctance to provide us with the reimbursement
we deserve, Our Medicare margins are small or non-existent and (percent of overall revenue) is derived from
serving Medicare beneficiaries. In a December 2010 analysis, the Medicare Payment Advisory Committee
(MedPAC) found that the Medicare margin for dialysis facilities other than the two largest chains was 0.3 percent
and that the margin for rural facilities was minus 1.4 percent. These numbers spealk for themselves. We urge you
io take whatever legislative action may be necessary to provide us with a fair reimbursement.” [National Renal
Administrators Association, accessed 8/31/11]

*  “The National Renal Administrators A iation (NRAA), A Nonprofit Organization That
Represents Small Dialysis Organizations Throughout The United States...” “The Nationa! Renal
Administrators Association (NRAA), a nonprofit organization that represents small dialysis organizations
throughout the United States, also told us that small dialysis organizations generally did not provide oral-
only ESRD drugs or any other oral drugs in 2010.” [United States Government Accountability Office,
Report to Congressional Committees, “End-Stage Renal Disease: CMS Should Assess Adequacy of
Payment When Certain Oral Drugs Are Included And Ensure Availability of Quality Monitoring Data,

NEVADA RANKED 48TH IN DOCTORS PER PATIENT AND “DEAD LAST” IN SPECIALTIES

+  Silver State Ranked No. 48 In Doctors Per Patient And “Dead Last” In Specialties. According to the
Las Vegas Review Journal, “A 2009 study from the University of Nevada School of Medicine found that
the Silver State ranked No. 48 in doctors per patient..."In specialtics such as pediatric heart surgery,
orthopedic surgery and spine surgery, the Silver State places ‘dead last,” said Larry Matheis, executive
director of the Nevada State Medical Association. So acute are the shortages that Nevada could double its
number of pediatric-surgery specialists and still be last in the country for its share of doctors specializing in

* Nevada Has 190 Practicing Doctors Per 100,000 People. According to the Las Vegas Review Journal,
“To understand how bad the state’s shortages already are, consider that Nevada has 190 practicing doctors
per 100,000 people. As of 2007, Nevada would have needed 262 practicing docs per 100,000 residents to
post an average doctor-patient ratio, noted Dr. Annette Teijeiro, president of the Clark County Medical
Society... The scarcity of physicians already means big wait times for nonemergency specialist care... It’s
gotten so bad that doctors and insurers increasingly send Nevadans out of state for specialty care because
there aren’t enough doctors here to handle the referrals.” [Las Vegas Review-Journal, 4/11/10]

DOCTORS NO LONGER ACCEPTING MEDICARE BECAUSE OF LOW PAYMENT RATES

Number Of Doctors Refusing New Medicare Patients Because Of Low Government Payment Rates Setting A
New High. According to USA Today, “The number of doctors refusing new Medicare patients because of low
government payment rates is setting a new high, just six months before millions of Baby Boomers begin enrolling
in the government health care program. Recent surveys by national and state medical societies have found more
doctors limiting Medicare patients, partly because Congress has failed to stop an automatic 21% cut in payments
that doctors already regard as too low. The cut went into cffect Friday, even as the Senate approved a six-month
reprieve. The House has approved a different bill.

» The American Academy of Family Physicians says 13% of respondents didn’t participate in Medicare last
year, up from 8% in 2008 and 6% in 2004,

* The American Osteopathic Association says 15% of its members don’t participate in Medicare and 19%
don’t accept new Medicare patients. If the cut is not reversed, it says, the numbers will double.
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* The American Medical Association says 17% of more than 9,000 doctors surveyed restrict the number of
Medicare patients in their practice. Among primary care physicians, the rate is 31%.

The federal health insurance program for seniors paid doctors on average 78% of what private insurers paid in

Doctors No Longer Accepting Medicare, Either Because They Have Opted Out Of The Insurance System Or
They Are Not Accepting New Patients With Medicare Coverage. According to the New York Times, “Some
doctors — often internists but also gastroenterologists, gynecologists, psychiatrists and other specialists — are no
ionger accepting Medicare, either because they have opted out of the insurance system or they are not accepting
new patients with Medicare coverage. The doctors’ reasons: reimbursement rates are too low and paperwork too

Medicare Payment Advisory Commission: 29 Percent Of The Medicare Beneficiaries It Surveyed Who Were
Looking For A Primary Care Doctor Had A Preblem Finding One To Treat Them. According to the New
York Times, “In a June 2008 report, the Medicare Payment Advisory Commission, an independent federal panel
that advises Congress on Medicare, said that 29 percent of the Medicare beneficiaries it surveyed who were looking
for a primary care doctor had a problem finding one to treat them, up from 24 percent the year before, And a 2008
survey by the Texas Medical Association found that while 58 percent of the state’s doctors took new Medicare
patients, only 38 percent of primary care doctors did.” [New York Times, 4/01/09]

Congresswoman Berkley gives out more than 1,000 certificates like this one each year on a wide range of
issues {rom birthdays to honoring school groups. There are many people doing work in Pahrump at the
treatment center and they deserve recognition. The expanded dialysis center means that the patients who
get care at the Pahrump center no longer have to travel nearly 120 miles round-trip to get care. That’s a
great service to the community. This is just one part of Berkley’s long record of championing access to
care for underserved populations.

The Facts

Pakrump Dialysis Facility Was “The Beginning Of Attempting To Keep Treatment Local” And Te “Prevent
A Need For Patients To Travel 60 Miles Or So To Las Vegas To Get Their Care.” In October 2001, when
dedicating his new kidney dialysis center, Dr. Neville Pokroy was quoted by the Pahrump Valley Times as stating,
“I tried to help establish a centralized medical campus for this community. So we tried to enhance the quality of
patient care and hopefully this will continue to expand and prevent a need for patients to travel 60 miles or so to the
city of Las Vegas to get their care. Obviously, we’'ll not be able to cover all the needs, but hopefully this is the
beginning of attempting to keep treatment local. [Pahrump Valley Times, 10/13/10

Dr. Larry Lehrner Doesn’t Even Practice At The Facility. According to Kidney Specialists of Southern
Nevada’s website, Dr. Larry Lehmer isn’t listed as one of the three primary doctors that service the Pahrump
location. [Kidney Specialists of Southern Nevada website, accessed 8/31/11}

These events have nothing to do with one another, Congresswoman Berkley does not apologize for being
a champion for the health of Nevada residents, including the more than 4,000 Nevadans diagnosed with
renal failure in 2008 alone. Congresswoman Berkley is proud to be a champion for sick patients who
deserve leaders in Congress that stand up for them and fight for them to have the best care possible. That
is what she has done both for kidney patients those with diabetes, osteoporosis and cancer.
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The Facts

THERE WERE 4.134 DIAGNOSES OF RENAL FAILURE IN NEVADA IN 2008 ALONE

2008: There Were 4,134 Diagnoses Of Renal Failure In Nevada. “In 2008 there were 4,134 diagnoses of renal
failure in Nevada. The average length of stay was 5.19 days for both sexes. The average charge was $38,785.”
[Norah Langendorf, M.Ed, Nevada Compare Care, “Renal Failure & Kidney Transplants, A Comparison of
Hospitals and Trends in Nevada,” 2008]

368,544 U.S. Residents With ESRD Received Dialysis. In 2007, 368,544 U.S. residents with ESRD received

NEVADA RANKED 48TH IN DOCTORS PER PATIENT AND “DEAD LAST” IN SPECIALTIES

*  Silver State Ranked No. 48 In Doctors Per Patient And “Dead Last” In Specialties. According to the
Las Vegas Review Journal, “A 2009 study from the University of Nevada School of Medicine found that
the Silver State ranked No. 48 in doctors per patient...’In specialties such as pediatric heart surgery,
orthopedic surgery and spine surgery, the Silver State places ‘dead last,” said Larry Matheis, executive
director of the Nevada State Medical Association. So acute are the shortages that Nevada could double its
number of pediatric-surgery specialists and still be last in the country for its share of doctors specializing in
kids’ care.” [Las Vegas Review-Journal, 4/11/10}

¢ Nevada Has 190 Practicing Doctors Per 100,000 People. According to the Las Vegas Review Journal,
“To understand how bad the state’s shortages already are, consider that Nevada has 190 practicing doctors
per 100,000 people. As of 2007, Nevada would have needed 262 practicing docs per 100,000 residents to
post an average doctor-patient ratio, noted Dr. Annette Teijeiro, president of the Clark County Medical
Soclety... The scarcity of physicians already means big wait times for nonemergeney specialist care. .. 1t’s
gotten so bad that doctors and insurers increasingly send Nevadans out of state for specialty care because

DOCTORS NO LONGER ACCEPTING MEDICARE BECAUSE OF LOW PAYMENT RATES

Number Of Doctors Refusing New Medicare Patients B Of Low Government Payment Rates Setting A
New High. According to USA Today, “The number of doctors refusing new Medicare patients because of low
government payment rates is setting a new high, just six months before millions of Baby Boomers begin enrolling
in the government health care program. Recent surveys by national and state medical societies have found more
doctors limiting Medicare patients, partly because Congress has failed to stop an automatic 21% cut in payments
that doctors already regard as too low. The cut went into effect Friday, even as the Senate approved a six-month
reprieve. The House has approved a different bill.

* The American Academy of Family Physicians says 13% of respondents didn’t participate in Medicare last
year, up from 8% in 2008 and 6% in 2004.

* The American Osteopathic Association says 15% of its members don’t participate in Medicare and 19%
don’t accept new Medicare patients. If the cut is not reversed, it says, the numbers will double.

*  The American Medical Association says 17% of more than 9,000 doctors surveyed restrict the number of
Medicare patients in their practice. Among primary care physicians, the rate is 31%.

The federal health insurance program for seniors paid doctors on average 78% of what private insurers paid in
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Doctors No Lenger Accepting Medicare, Either B They Have Opted Out Of The Insurance System Or
They Are Not Aceepting Ntw Patients With Medicare Coverage, According to the New York Times, “Some
doctors — often internists but also gastroenterologists, gynecologists, psychiatrists and other specialists — are no
longer accepting Medicare, either because they have opted out of the insurance system or they are not accepting
new patients with Medicare coverage The doctors’ reasons: reimbursement rates are too low and paperwork too

Medicare Payment Advisory Commission: 29 Percent Of The Medicare Beneficiaries It Surveyed Who Were
Looking For A Primary Care Doctor Had A Problem Finding One To Treat Them. According to the New
York Times, “In a June 2008 report, the Medicare Payment Advisory Commission, an independent federal panel
that advises Congress on Medicare, said that 29 percent of the Medicare beneficiaries it surveyed who were looking
for a primary care doctor had a problem f{inding one to treat them, up {from 24 percent the year before. And a 2008
survey by the Texas Medical Association found that while 58 percent of the state’s doctors took new Medicare
patients, only 38 percent of primary care doctors did.” [New York Times, 4/01/09}

BERKLEY CO-SPONSORED DIABETES BILLS

Berkley Co-Spensered Diabetes Prevention Access and Care Act. In 2003, Berkley co-sponsored H.R.1916,
Diabetes Prevention Access and Care Act. The bill was referred to the Subcommittee on Health, [HR 1916,
Introduced 5/01/03]

Berkley Co-Sponsored Preventing Diabetes in Medicare Act of 2007. In 2007, Berkley co-sponsored H.R.2922,
Preventing Diabetes in Medicare Act of 2007. The bill was referred to the Subcommittee on Health. [HR 2922,
Introduced 6/28/07]

BERKLEY’S OWN DIAGNOSIS OF OSTEOPOROSIS LED TO ADVOCACY ON THE ISSUE

Berkley Was Lead Sponsor Of Osteoporosis Education and Prevention Act. In 1999, Berkley was lead
sponsor of H.R.2294: Osteoporosis Education and Prevention Act of 1999. The bill was referred to the
Subcommittee on Early Childhood, Youth and Families. In 2004, Berkley was lead sponsor of H.R.3803:
Osteoporosis Education and Prevention Act of 2004. The bill was referred to the Subcommittee on Select
Education. In 2005, Berkley was lead sponsor of H.R.1081: Osteoporosis Education and Prevention Act of 2005.
The bill was referred to the Subcommittee on Select Education. [Thomas.gov, accessed 8/19/11]

Berkley Was Lead Sponsor Of Medicare Fracture Prevention and Osteoporosis Testing Act. In 2007, Berkley
was lead sponsor of H.R.4206: Medicare Fracture Prevention and Osteoporosis Testing Act of 2007. The bill was
referred to House subcommittee. Status: Referred to the Subcommittee on Health. In 2009, Berkley was lead
sponsor of H.R.1894: Medicare Fracture Prevention and Osteoporosis Testing Act of 2009. The bill was referred to
the Subcommittee on Health. [Thomas.gov, accessed 8/19/11]

Berkley Diagnosed With Osteoporesis And Said Her Experience Highlighted The Need For Serious Reforms
Teo The Nation’s Health Care System, Specifically The Services Provided By Group Medical Plans Or Health
M Or i According to the Las Vegas Review-Journal, Democratic congressional hopeful
Shelley Berkley “1hougbt she had bad posture and nothing more last year when she reluctantly agreed to be tested
for osteoporosis,” but “the results of the bone scan were immediately obvious to her physician: Berkley was
diagnosed with osteoporosis.” Berkley has “responded well to 10 months of treatment, but one of the things she
said she learned about the condition is how few women know they have it until it’s too late and they break a bone.
Worse, she said, few health insurance plans cover the cost of the simple bone scan that could detect osteoporosis in
its earliest stages, when treatment can make a difference. Berkley said her experience highlights the need for
serious reforms fo the nation’s health care system, specifically the services provided by group medical plans or
health maintenance organizations.” Berkley: “I believe it is time for Congress to guarantee that medical decisions
will be made only by doctors and patients. We must ensure that our doctors’ offices and clinics do not become
assembly lines, as they have already in some cases.” The Journal added, “The centerpiece of the legislation Berkley
supports is the Democrats’ Patient Bill of Rights, which would broaden coverage options for people covered by
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HMOs and managed care groups and guaraniee treatment of conditions that require a specialist. Berkley focuses on
HMO reform in a new television spot that will debut this week. The advertisement pokes fun at HMO accountants
and urges support for a system that gives doctors more control.” [Las Vegas Review-Journal, 9/30/98]

BERKLEY WAS LEAD SPONSOR ON CANCER BILLS

Berkley Was Lead Sponsor Of Nevada Cancer Institute Expansion Act. In 2006, Berkley was lead sponsor of
H.R.6383: Nevada Cancer Institute Expansion Act. The bill was referred to the Subcommitiee on Forests and
Forest Health, In 2007, Berkley was lead sponsor of H.R.1311: Nevada Cancer Institute Expansion Act. The bill
was placed on Senate Legislative Calendar under General Orders. Calendar No. 812, In 2009, Berkley was lead
sponsor of H.R.234: Nevada Cancer Institute Expansion Act. The bill was referred to the Subcommittee on
National Parks, Forests and Public Lands. [Thomas.gov, accessed 8/19/11]

Berkley Was Lead Sponsor Of Medicare Lung Cancer Early Detection Promotion Act. In 2009, Berkley was
lead sponsor of H.R.2578: Medicare Lung Cancer Early Detection Promotion Act of 2009.The bill was referred to
the Subcommittee on Health. In 2011, Berkley was lead sponsor of H.R.1172: Medicare Lung Cancer Early
Detection Promotion Act of 2011. The bill was referred to the Subcommittee on Environment and the Economy.
[Thomas.gov, accessed 8/19/11]
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Elhawary, Katherine M. {Perkins Coie}

From: Porter, Alanna

Sent: Thursday, Octobier 23, 2008 4:33 PM
To: Walker, Leeann; Coffron, Matthew
Subject: Re: UMC Letter

Woohoo! We rock. Thanks for drafting matt.

From: Walker, Leeann

To: Coffron, Matthew; Porter, Alanna
Sent: Thu Oct 23 16:31:58 2008
Subject: UMC Letter

Hi Matt and Alanna,

My boss is happy to sign on. Thanks to you both for your work on this and let me know if there’s anything else we can dol

Iw

Leeann Walker
Legislative Assistant
Cangressman Dean Heller (NV-2}

1023 Longworth Building
Washington, 1.C. 20518

Phone {2021 2
Fax (262) 225-3679

At

Confidential under OCE Cade of Conduct Rufe 8

OCE Review No, 110243
Berkiey-000049
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Elhawary, Katherine M. {Perkins Coie}

From: Walker, Leeann

Sent: Thursday, October 23, 2008 5:3¢ PM
To: Coffron, Matthew

Subject: RE: UMC letter

Looks good!

From: Coffron, Matthew

Sent: Thursday, October 23, 2008 5:25 PM
To: Walker, Leeann; Porter, Alanna
Subject: UMC letter

I made a couple very small changes to the letter. Please lef me know if everything is o.k. if so | will send somebody
around tomorrow for signatures.

Thanks,

“Matt

October 24, 2008

Kerry Weems

Acting Administrator

Centers for Medicare & Medicaid Services
7500 Security Bivd

Baltimore, Maryland 212441849

Dear Acting Administrator Weems,

We are writing to express our strong disagreement with the apparent CMS decision to revoke Medicare approval
of Nevada’s only kidney transplant program at the University Medical Center (UMC) in Las Vegas. We are concerned
that this decision does not protect Medicare beneficiaries, and could have strong negative consequences for our
constituents.

It has been brought to our attention that the kidney transplant program at UMC will soon have its Medicare
approval revoked. We are troubled that this revocation is proceeding despite the fact that UMC has implemented
measures to improve quality and taken substantial steps to address the shortcomings cited. This decision also ignores
significant mitigating factors and circumstances out of the center’s control,

Since originally notified of the deficiencies in the transplant program, UMC has submitted a Corrective Action

Plan to CMS and taken significant steps to improve quality of care and improve both management procedures and patient
outcomes.

Confidential under OCE Code of Conduct Rule 8 OCE Review No. 110243
Berkley-000081
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The one remaining enreselved deficiency cited in the August 4, 2008 letter sent to UMC by CMS is the one-year
patieni survival condition of participation. For two separate but overlapping Sciemific Registry of Transplant Recipient
{SRTR} cohort reporting periods, UMC did not meet the compliance stundard because of the inclusion of a death that
resulted from a patient’s suicide in May, 2005, This death from over three and a haif years ago still falls in the
overlapping segment of the two reporting periods (July 1, 2004 to Deeember 31, 2006 and January 1, 2005 to June 30,
20073,

This suicide of an otherwise successtuf transplant patient is lamentable, but beyond the control of UMC,
Additionally for the fatest cohort reporting period from July 1, 2005 1o December 31, 2007 set to be refeased in

Janvary will show that MC has come back into compliance with this final requirement.

Revoking Medicare approval for the UMC kidney trassplant program is unealled for and will jeopaedize the health
of hundreds of our constiteents while placing a severe burden on transplant centers In surrounding states, We ask that you
reconsider this decision, and would be happy to discuss this sliuation with you further if necessary. Thank you for your
consideration and Jook forward to your response.

Sincerely,
SHELLEY BERKLEY JON PORTER DEAN HELLER
Member of Congress Merober of Congress Member of Congresa
4
Confidential under OCE Code of Conduct Rule 8 OCE Review No. 11-0243

Berkiey-000062
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From: Luband, Charles A. <|NNGNGEGNGN G opesgray .com>

Sent: Friday, October 24, 2008 12:31 PM

To: Kathy Silver <N umcsn.com>; Krinsky, Glenn
<SR @ opesgray.com>; Brody, Peter M. < @ropesgray com>

Ce: Gage, Larry S. <|H @ropesgray.com>

Subject: FW: Final letter

Attach: UMC transplant center 10-24-08.pdf

FYL The Nevada House members sent the attached delegation letter this moming. | will also forward 10 the Senate-side
staffers.

Charles A. Luband
ROPES & GRAY LLP

T 202-508-20 | ~ NN | £ 202-383-9367
One Metro Center, 700 12th Street, NW, Suite 200
Washington, DC 20005-3948

ropesgray.com

Www.Tepesgray.com

Circular 230 Disclosure (R&G): To ensure compliance with Treasury Department regulations, we inform you that any U.S.
tax advice contained in this communication (including any attachments) was not intended or written to be used, and
cannot be used, for the purpose of avoiding U.S. tax-related penalties or promoting, marketing or recommending to
another party any tax-related matters addressed herein.

This message (including attachments) is privileged and confidential. If you are not the intended recipient, please delete it
without further disiribution and reply to the sender that you have received the message in error.

From: Coffron, Matthew [N 2 =il house.gov]

Sent: Friday, October 24, 2008 12:20 PM

To: Luband, Charles A,

Subject: Final letter

This has been faxed over and is in the mail.

Matthew Coffron

Legislative Assistant

Office of Congresswoman Shelley Berkley
405 Cannon House Office Building
20222510

UMC_56171
11-0243_0117
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Congress of the Mnited Stafes
Washington, BE 20515

Qetober 24, 2008

Kerry Weeins.

Acting Administrator

Ceriters for Medicare & Meédicaid Servwes
7500 SBecirity Blvd

Baltimore; Maryland 21244-1849

Dear Acting Administrator Weems,

‘We are writing to express.our strong disagr 1t with the appy CMS decision to revoke Medi
approval of Nevada's only Kidney transplant programat the University Medical Center (UMC) in Las Vegas. We
are concerned that this decision does riot protect Medicare beneficiaries, and could have strong negative
consequences for our constitiients.

It has been brought o, our attention that the kidney transplant program at UMC will have its Medicare
ked-effective D ber 3, 2008. We dre troubled that this revocation is proceeding despite the fact
that UMC has 1mplemcmed measures to m]prove quality and:fak t jal steps to address the shor
cited. Thi Iso ignores signifi ing factors and ci out of the center’s control,

Since originally notified of the deﬁcwnmes in the transplant program, UMC has submitted a Corrective
Action Plan to CMS and taken significant stepsito imp) quality of cére and imp both
proced arid patient

The-one remaining olved deficiency cited in the August 4, 2008 letter sent to. UMC by.CMS is the:
one-year patient survival-condition of participation: For two separate but-overlapping Scientific Registry of
Transplant Recipient (SRTR) cohort reporting periods, UMC did not rieét the compliance standard because of the
inclusion of a death that resulted from 2 patient’s suicide in May, 2005. This-death from over three and a half
years ago still falls in the overfapping of the two:reporting periods (July 1, 2004 to December 31, 2066
and January 1, 2005 to June 30, 2007).

This suicide of an otherwise. ful lant patient is'1 ble, but beyond the control of UMC.
Additionally, data for the latest coliort reporting permd from July 1, 2005 to December 31, 2007 set to be released
in Janusty will show that UMC hag come back into compliance with this final réquifement.

Revoking Medicate approval for the UMC kidney tiansplant program is uncalled for and will jeopardize
the health of himdreds ¢f our constituents while placing a severe burden. on transplant centers in sinyounding
states. We ask that you reconsider this-decision, and would be happy 1o discuss this situation with you further if
riecessary. Thank you for your consideration and look forward to your response.

Sincerely,

w
i

\ f . 13*‘”"'\’

f‘ui H;‘ o)
iSHELLEY RETHY

DEAN HELLER
Member: o‘ ongress Member of Congress
PHINTED ON-RECYCLED PARER
 Confidential under OCE Code of Conduct Rule 8 i L OCE Review No. 110243
Beridey-000074
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From: Lawrence Lehmer BB ksosn.com>
Sent: Thursday, October 23, 2008 11:07 PM
To: Kathy Silver <} @ umcsn.com>

Subject: FW: Dr, Shah

Kathy-

Shelley tells me that she and Porter (? Heller) sent a letter to CMS today. | spoke with Sen. Reid's staff today and urged them to
support UMC fransplant program to the fullest extent possible.

Below is the e-mail | sent you early in Oct with Dr. Shah's phone numbers.
Larry

~—--Original Message-—-

From: Lawrence Lehrner

Sent: Thursday, October 09, 2008 11:35 AM
To: NG umcsn.cont

Subject: RE: Dr. Shah

Thanks. | will keep you informed of our negotiations with him.
Larry

----- -Origina! Message—--

From: [IERG umcsn.com NG G uncsn.com]
Sent: Thursday, October 09, 2008 11:26 AM

To: Lawrence Lehrner

Subject: RE: Dr. Shah

| spoke w/him this morning. | think the conversation went well. | have a few questions regarding pathology that he asked
that | need to get answers for him, but alf in ali | think | was able to reassure him that we support the program and that |
have a very positive vision of the future of the program.

From: Lawrence Lehmer NN ksosn.com]}
Sent: Thursday, October 09, 2008 12:20 PM

To: Kathy Silver

Subject: Dr. Shah

Kathy-

| spoke with Dr. Shah for about 30 minutes yesterday. | really think he is interested in joining us. He does wantto tak fo
you to understand your vision for the transplant program.

Thanks
Larry
Vipul A, Shah, M.D.

TEL: office 804-828- 1N
Home NN

This message is for the sole use of the intended recipient(s) and may contain confidential and/or privileged
information, Any unauthorized review, use, disclosure or distribution is prohibited. If you are not the intended
recipient, please contact the sender by reply email and destroy all copies of the original. -University Medical
Center of Southern Nevada

UMC_59659
11-0243_0121
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Cindy Dwyer </O=UMCSN/OU=FIRST ADMINISTRATIVE

From: GROUP/CN=RECIPIENTS/CN=CDW YER>
Sent: Tuesday, September 30, 2008 6:17 PM

Te: Kathy Silver <}l N2 mcsn.com>
Subject: Dr. Lehrner

cell - SN

office - 877-NNNG—_—

Needs to hear direct from you about UMC's commitment to the Transplant Program, so he can reassure fransplant

nephrologist candidates.

UMC_64393
11-0243_0123
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Elhawary, Katherine M. {(Perkins Coie}

From: George, Bryan

Sent: Tuesday, October 28, 2008 2142 PM

To: Coffron, Matthew

Subject: FW: Lawmakers call for keeping University Medicat Center kidney transpiant program certified
Lawinakers call for keeping University Medical Center kidney transplant program certified
APRS000020081028ed4as006wk

408 Words

28 October 2008

18:35 GMT

Associated Press Newswires

English

{c) 2008, The Assoclated Press. All Rights Reserved.,

LAS VEGAS (AP) - Nevada's three congressional representatives are calling for a federal agency to let
University Medical Center continue to operate Nevada's only kidney transplant program, despite a report
that found high death rates for transplant recipients.

Democratic Rep. Shelley Berkley, and Republicans Jon Porter and Dean Heller sent a letter to Centers for
Medicare and Medicaid Seérvices acting admiinistrator Kerry Weems, expressing "strong disagreement” with
the pending certification revocation.

The lawrnakers cited the program’s importance to the region, where the United Network for Organ Sharing
said 208 people were awaiting kidney transplants oh Monday.

Agency officials said Monday they received the letter, but were not ready to respond. Medicare pays for
nearly 100 percent of the costs of transplants at UMC.

Officials said decertification, effective Dec. 3, resulted from a finding during surveys in March and August
that thie death rate for kidney transplant reciplents was more than 50 percent higher than the federal
standard,

The agency also expressed concern about timely submittal of patient and living donor information, and
verification of proper blood type and donor identification.

Hospital officials say the CMS survey, which came just after Sunrise Hospital and Medical Center
consolidated Its transplant program with UMC, improperly counted a suicide.

Berkley said her office has received dozens of calls and e-mails from current and former UMC transplant
program patients, and said she asked Democratic Senate Majority Leader Harry Reid and Clark County
commissioners to join the effort to keep certification.

Officials said UMC can voluntarily withdraw from the transplant program by Nov. 3 to avoid revocation
Dec. 3.

UMC chief executivé Kathy Silver aid the county-run hospital plans to chaillenge the CMS decision, But
officials said the program would have to close during the appeal.

If UMC foses the appeal, it would have to reapply for certification, which could take a year or more.

Brian Brannman, hospital chief operating officer, said UMC recently contracted with three University of

17
Confidential under OCE Code of Conduct Rule 8 OCE Review No, 11-0243
Berkley-000125
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Uteh surgeons to perform kidney transplants at the Las Vegas hospital on a rotating basis.

The additional surgeons fill a need posed by the liiness of UMC's only other téansplant surgeon, which
prompted officials on Sept. 10 to declare the prograny inactive for 90 days.

On the Net:

University Medical Center of Southern Nevada: httpi//www.umesn.com/,

Information from: Las Vegas Review-Journal, httpi//www,lvri.com

7

Your complete results are available online at
_u:a;ﬂw.atng@mn@w asaﬁa:sl&ﬂv:_aﬁﬁi_ﬂszz&&?&aid ~Eui&09ﬂ29&l&ui.22&&
=V2AUbiNagd6b5CPhXwaBE6W55PYiLmGINRDISsdoWITm 95%2bA8BI0% 3d%3d% 72

Confidential under OCE Code of Conduct Rufe 8 OCE Review No. 11-0243
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Kidney patients may face hardship
BY ANNETTE WELLS

REVIEW-JOURNAL

Posted: Oct. 28, 2008 | 10:00 p.m.

Alexa Blair's hospital bag was packed.

Her parents were set to care for her 6-year-old daughter. Blair's employer
understood the 33-year-old might be away from the office for up to six months after
her operation.

All Blair needed was a phone call from her transplant coordinator confirming a
matching kidney and she was out the door.

Those were last week's plans.

Today, Blair's plans are in disarray, as are those of the 200 Nevadans awaiting
kidney transplants through the University Medical Center's kidney transplant
program.

The Centers for Medicare and Medicaid Services has told UMC that certification for
the state's only kidney transplant center is being revoked, effective Dec. 3. Medicare
pays for nearly 100 percent of the costs of transplants at UMC.

The move is leaving patients such as Blair, who are fighting end-stage renal disease
with dialysis several times a week, with one option: travel at least 300 miles to an
out-of-state facility. it's a challenge Blair is uncomfortable with because she needs to
be at the transplant center within three hours of getting the notification call.

Blair also was told by her transplant coordinator that if she has the procedure
outside of Nevada, she should plan to stay near that facility up to 12 weeks.

"That means my care provider would have to go with me. My mother is my care
provider who also watches my daughter,” said Blair, sitting in a recliner at Fresenius
Medical Care South Pecos Dialysis.

Blair undergoes dialysis at the facility three times a week, from 6 p.m. to 10 p.m.
"I can't imagine being away from home because | am sick," she said.

Because of the transplant center's importance to the region, Reps. Shelley Berkliey,
Jon Porter and Dean Heller sent a letter to CMS acting administrator Kerry Weems

http: Awww.printthis. clickability com/pt/cpt?expire=&title=Kidney+patients+may+facethardship+-+News+-+ReviewJournal com&urliD=320...
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expressing their "strong disagreement” with the agency's decision.
The letter, sent Friday, urges CMS to reconsider the decision.
Berkley said Monday that she had yet to hear from the federal agency.

"l asked them to please contact me immediately," Berkley said. "I am hopeful that
the new administrator would re-examine this decision and prevent this travesty from
occurring.”

In addition to the letter, Berkley said she has called Senate Majority Leader Harry
Reid, as well as Clark County commissioners, about the revocation. She said her
office has received dozens of calls and e-mails from current and former patients of
UMC's transplant program.

Berkley has asked callers and writers to send letters to CMS.

CMS officials said Monday that they had received the letter from Nevada's
congressional leaders but were not ready to respond. CMS did reiterate that the
transplant center's revocation was the result of it not meeting minimum required
patient survival outcomes based on surveys conducted in March and August.

The two other areas of concern include timely submission of key information about
patients and living donors, and proper verification of blood type and donor
identification.

According to the March and August survey reports, the hospital's actual death rate
for kidney transplant recipients was more than 50 percent higher than the federal
standard allows.

However, hospital officials and others say the program is unfairly penalized because
one of the deaths used was a suicide in 2005. They say the suicide overlapped two
reporting periods -- July 1, 2004 to Dec. 31, 2007 and Jan. 1 2005 to June 30, 2007.

Berkley said UMC's kidney transplant program has rectified the problems and its
status should be reinstated.

CMS officials say arguments presented by UMC still indicate that its administration
has not done a comprehensive review of other factors that caused the outcomes to
be lower than expected since January 2007. Also, CMS says that UMC has not
taken steps to correct issues so that deaths do not occur in the future.

Unless UMC and lawmakers can persuade the federal agency to change course, the
state's only kidney transplant program is left with just two options: involuntary
decertification on Dec. 3, or voluntarily withdrawing its certification by Nov. 3.

UMC Chief Executive Officer Kathy Silver said the latter course will be taken, but

Tttp:/Awvww. printthis.clickability. com/pt/cpt?expire=& title=Kidney+patients+may+face +hardship+-+News+-+ReviewJournal. com&urliD=320...
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that UMC still plans to challenge the decision.

The problem with challenging the CMS decision is that the program will still have to
close during the appeal. It can't be operational during the appeals process, said
Brian Brannman, the hospital's chief operating officer. If UMC loses the appeal, then
it would have to re-apply for certification, which could take a year or more.

"We're trying to get a hearing now," he said. "This is a very complex process with a
lot of nuances. ... The situation is, these cases took place between 2005 and 2007,
before Kathy and | got here.”

Ironically, Brannman said, UMC's kidney transplant team received an award this
weekend for decreasing the time transplant patients are on the waiting list. UMC
also just negotiated contracts with three University of Utah surgeons to perform
kidney transplants at the hospital on a rotating basis.

One of the surgeons recently got his Nevada medical license.

The two other surgeons are set to get their licenses "any minute now," Brannman
said.

The additional surgeons were needed because UMC's only other transplant surgeon
became ill a few months ago. As a result of the surgeon’s iliness, UMC
administrators inactivated the program until a new surgeon was brought on staff.

Patients were sent a letter on Sept. 10 notifying them that the program would be
"functionally inactive” for 90 days, meaning it would not be accepting organs from
donors or conducting any transplants.

Blair said she became concerned when she received the letter but assumed
everything would work itself out. With CMS' move, she's now unsure.

"This is absolutely devastating," said Amy Allen, who underwent a kidney transplant
at UMC last November. "l can't say anything negative about UMC and its transplant
team. This is just not right.”

Allen credits part of her recovery to the fact that her family and friends were close
after the surgery. Without them, she said, "l don't know if | would have made it"
emotionally.

Allen, 30, said she can't imagine undergoing a transplant in another state, especially
with the follow-up care.

"They will have to live in that state for at least three months,” she said.
The traveling is a concern to Blair and her family.

Blair said her insurer, Health Plan of Nevada, will pay for the transplant. Under the

hitp:/fwww.printthis.clickability com/pticptexpire=&title=Kidney-+patients+may-+face +hardship+-+News+-+ReviewJoumal. com&urllD=320..,
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plan, she is allowed up to $10,000 for travel expenses. However, since she and her
mother will need an emergency flight, the cost of the flight alone could use up much
of that money.

What remains will probably not be enough to support two people during the 12
weeks of follow-up care, she said.

"1 don't know how that's going to happen, not to mention me wanting my daughter
with me," Blair said.

Blair's mother, Kaylin Somavia, said she would have to take a leave of absence from
her job.

"This is an absolute nightmare,”" Somavia said. "We haven't even begun to figure out
where she is going to have this procedure done if our lawmakers can't get CMS to
change their minds."

The CMS survey of UMC's kidney transpliant programs came just after Sunrise
Hospital and Medical Center consolidated its transplant program with UMC.

As of Monday, according to the United Network for Organ Sharing, 208 people were
awaiting kidney transplants in Nevada.

Contact reporter Annette Welis atilllll@reviewjournal.com or 702-383- IR

Find this article at:
http:/hwww Ivij.com/news/33433099 himl

7% Check the box o include the list of links referenced in the article.

Copyright © Stephen Media, LLC. All rights reserved. Any reproduction or distribution (except for personai, non-commercial purposes), in any form or by any
means, without the express written consent of Stephens Media, LLC, is strictly prohibited.
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From: Gage, Larry S. <} ropesgray.com>
Sent: Friday, October 24, 2008 12:38 PM
To: Luband, Charles A. <} SN2 ropesgray.com>; Kathy Silver
umesn.com>; Krinsky, Glenn <|N ropesgray.com>; Brody,
Peter M. SN @ropesgray.com>
Subject: RE: Final letter

Very strong letter, Per our discussion with her staff, Rep, Berkley should also take this to Ways and Means Committee
leadership (Pete Stark and/or Charfie Ranget}. Larmy

Larry S. Gage
ROPES & GRAY LLP
T 202-508 4 F 202-383-9366
One Metro Center, 700 12th Street, NW, Suite 300
Washington, DC 20005-3948
TOpesaray.com
WWW.TODESaray.com

Circular 230 Disclosure (R&G): To ensure compliance with Treasury Department regulations, we inform you that any U.S.
tax advice contained in this communication (including any attachmenis) was not intended or written to be used, and
cannot be used, for the purpose of avoiding U.S. tax-related penalties or promoting, marketing or recommending to
another party any tax-related matters addressed herein.

This message (including attachments) is privileged and confidential. if you are not the intended recipient, please delete it
without further distribution and reply to the sender that you have received the message in error.

From: Luband, Charles A.

Sent: Friday, October 24, 2008 12:31 PM

To: JI2 umcsn.com; Krinsky, Glenn; Brody, Peter M.
Cc: Gage, Larry S,

Subject: FW: Final letter

FYIL. The Nevada House members sent the attached delegation letter this moming. [ will also forward to the
Senate-side staffers.

Charles A. Luband
ROPES & GRAY LLP
T 202-508-10 | ~ NN | i 202-383-9367
One Metro Center, 700 12th Street, NW, Suite 500
Washington, DC 20005-3948

TOpesgray.com

wWww.ropesqray.com

From: Coffron, Matthew [maitto:Matthew.Coffron@mail.house.gov]
Sent: Friday, October 24, 2008 12:20 PM

To: Luband, Charles A,

Subject: Final letter

UMC_56210
11-0243_0133
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This has been faxed over and is in the mail.

Matthew Coffron

Legislative Assistant

Office of Congresswoman Shelley Berkley
405 Cannon House Office Building
202-225-4

UMC_56211
11-0243_0134
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From: Luband, Charles A. <}l opesgray com>

Sent: Monday, October 27, 2008 5:11 PM
To: Kathy Sitver <} @umcsn.com>
Subject: RE: UMC Kidney Transplant Program

| did afready send Glen's email fo all of the congressional staff, but it can't hurt....

Charles A. Luband

ROPES & GRAY LLP

T 202-508-S) NI  202-383-9367
One Metro Center, 700 12th Street, NW, Suite 300
Washington, DC 20005-3948

ropesqray.com

www.ropesaray.com

From: Kathy.Silver@umcsn.com || j@umcsn.com]
Sent: Monday, October 27, 2008 4:39 PM
To: Luband, Charies A,

Subject: RE: UMC Kidney Transplant Program

| spoke w/him this morning. He was interested in knowing if we had heard from the Senate side. Also, he
indicated that it was likely that Congresswoman Berkley was going to call Kerry Weems at CMS. | told him that
Porter's office had yet to connect w/CMS but was also calling.

‘The reason for asking for his e-mail was to forward Glen's e-mail to Karen Tritz from last week on the day that we
rec'd the jetter.

From: Luband, Charles A. (NN G ropesgray.com]
Sent: Monday, October 27, 2008 1:23 PM

To: Kathy Silver

Subject: RE: UMC Kidney Transplant Program

w. Are you folks planning to contact him on anything in particular? Can you cc
me'?

Charles A, Luband

ROPES & GRAY LLP

T 202-508- S} ~ IR, - 202-383-9367
One Metre Center, 700 12th Street, NW, Suite 800

‘Washington, DC 20005-3948
ﬂgﬂ&@x_&m

W, T I

From: G . rosn.com (MMM umcsn.corm]
Sent: Monday, October 27, 2008 2:38 PM

To: Luband, Charles A.

Subject: RE: UMC Kidney Transplant Program

UMC_59632
11-0243_0136
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Charlie — do you have an e-mail address for Matt in Cengresswoman Berkley’s office?

From: Luband, Charles A. [NNGENGNGGEEEN ropesgray.com]
Sent: Thursday, October 23, 2008 10:33 AM

To: Porter, Alanna; Krinsky, Glenn; Kathy Silver

Cc: Luband, Charles A.

Subject: RE: UMC Kidney Transplant Program

Here is a call in number for the 1:30 PT conference call:
(888) 352
Conference Code: IENG

(Alanna, let me know if you would prefer that we call you on your cefl.)

Charles A. Luband

ROPES & GRAY LLP

T 202-508- M M N | F 202-383-9367
One Metro Center, 700 12th Street, NW, Suite 300

Washington, DC 20005-3948
*@m&esmm

WwW, ay.com

From: Luband, Charles A.

Sent: Thursday, October 23, 2008 9:40 AM
To: 'Porter, Alanna'

Subject: RE: UMC Kidney Transplant Program

Alanna --

Can we plan on calling you at 1:30 PT?

From: Porter, Alanna (RG>l house.gov]
Sent: Wednesday, October 22, 2008 11:01 PM

To: Luband, Charles A,

Subject: Re: UMC Kidney Transplant Program

Yes. Call my cell tomorrow. I'm in nevada. INENENG:_

----- Original Message --——-
From: Luband, Chares A. <} opesgray.com>

To: Porter, Alanna

Cc: Luband, Charlos A. <SRN ropcsgray .com>
Sent: Wed Oct 22 22:28:26 2008

Subject: UMC Kidney Transplant Program

Alanna --
T am an attorney in Washington with Ropes & Gray. We represent UMC of

Southern Nevada, which has a rather desperate issue regarding the
Medicare status of UMC's kidney transplant program. This is a very

UMC_59633
11-0243_0137
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urgent matier - CMS has indicated that it plans to take steps as soon as
November to terminate the program's Medicare eligibility status, which
would result in closure of the program and the loss of a transplant
center that currently has over 250 people on its waitlist.

1 have attached a background paper that explains the issue and sets
forth UMC's request for Congressman Porter's and your assistance.
Relevant correspondence between UMC and CMS is also attached.

1 understand from the folks at UMC that the Congressman will be at UMC
onFriday. They may want to speak with him about this issue when he is
on site. However, we would be pleased to speak with you about the issue
tomorrow if you would tike, We have already spoken with staff from Sen.
Ensign's and Rep. Berkley's offices. Please let me know if you have

some time tomorrow (prefermbly carly afternoon) to discuss these issucs
and help prevent the elimination of Nevada's only kidney transplant
center.

Charles A. Luband

ROPES & GRAY LLP

T 202-508 S M NN © 202-383-
One Metro Center, 700 12th Street, NW, Suite 900
Washington, DC 20005-3948

pesgray.com
WWW.TOPESZIy .com

Circular 230 Disclosure (R&G): To ensure compliance with Treasury Department regulations, we
inform you that any U.S. tax advice contained in this ¢ ication (including any attachments) was
not intended or written to be used, and cannot be used, for the purpose of avoiding U.S. tax-related
penalties or promoting, marketing or recommending to another party any tax-related matters addressed
herein.

This message (including attachments) is privileged and confidential, If you are not the intended
1ceipient, please delete it without further distribution and reply to the sender that you have reccived the
message in error.

This message is for the sole use of the intended recipient(s) and may contain confidential and/or
privileged information. Any unauthorized review, use, disclosure or distribution is prohibited. If
you are not the intended recipient, please contact the sender by reply email and destroy all copies of
the original. -University Medical Center of Southern Nevada

This message is for the sole use of the intended recipient(s) and may contain confidential and/or
privileged information. Any unauthorized review, use, disclosure or distribution is prohibited. I you are
not the intended recipient, please contact the sender by reply email and destroy all copies of the original. -
University Medical Center of Southemn Nevada

UMC_59634
11-0243_0138
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Elhawam Katherine M. SPerkins Coie}

From: Luband, Charles A, Mmpesgray.com)
Sent: Wednesday, October 29, 2008 1:52 PM

To: Coffron, Matthew

Subject: RE: Final letter

Matt -

Can you teli me whether the Congresswoman has heard any response to the letter? We know Congressman Porter had
what sounded like a pretty unfruitful conversation with Acting Administrator Weems yesterday. UMC is feeling
increasingly desperate. | understand that you are in an all day meeting, but Is there any waysyou could give me a quick

call on my cell phone: NG’

Charles A. Luband

ROPES & GRAY LLP

T 202-505 N NS | - 202-383-9367
Obe Metro Cerder, 700 12th Stréet, NW, Suite 900
Washington, DC 20005-3948

R ropesarav.com

From: Coffron, Matthew [mailto:Matthew.Coffron@mail.house.gov]
Sent: Friday, October 24, 2008 12:32 PM

To; Luband, Charles A.

Subject: RE: Final letter

1 wifl. | also was wondering if you would like me to forward it to the regional folks over at CMS. | haven't done
that yet either.

Mattliew Coffron

Legistative Assistant

Office of Congresswoniaw Sheltey Berkley
405 Canndn House Office Building

2022251

From: Luband, Charles A. NG o pcsqray.com]
Sent: Friday, October 24, 2008 12:31 PM

To: Coffron, Matthew

Subject: RE: Final letter

Matt -

Thank you so much. Have you forwarded to the Senate-side staff, or should 7

Charies A. Luband
ROPES & GRAY LLP
T 202-505 1R  DENMRRNNNN | © 202-383-9367
One Métro Center, 700 12th Stréet, NW, Suite 900
Washington, DC 20005-3948
1%
Confidential under OCE Code of Conduct Rule 8 OCE Review No. 11-0243
Berldey-000128
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WWW.rODESAray.com

Circular 230 Disclosure (R&G): To ensure compliance with Treasury Departient regulations, wa inform you that
any U.8. tax advice contained in this communication (inciuding any attachments) was not intended or written to be
used, and cannot be used, for the purpose of aveiding U.S. iax-related penalties or promoting, marketing or
recommending to another party any tax-related matters addressed herein.

This message (including attachments) is privileged and confidential. If you are not the intended recipient, please
delete it withoul further distribution and reply 1o the sender that you have recgived the message in error.

From: Coffron, Matthew [maitto: I N ENNEGEINEGN:mail. house.gov]
Sent: Friday, October 24, 2008 12:20 PM

To: Luband, Charles A.

Subject; Final letter

This has been faxed over and is in the mail,

Matthew Coffron

egislative Assistant

Offiee of Congresswoman Shelley Berkley
non House Office Building

17
Confidentiat under OCE Code of Conduct Rule 8 OCE Review No. 11-0243
Berkley-000129
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Elhawam, Katherine M. gPerklns Coi_g)

From: Luband, Charles A. *@mpesgray.com}
Sent: Wednesday, October 29, 2008 2:44 PM

To: Coffron, Matthew

Subject: FW: UMC Kidney Transplant Program

Here is the email | sent Alanna yesterday. BTW, Don Johnson is the Actirig Director of the CMS Office of Legislation. 'm
not sure why you would be directed to him.

Charles A, Luband

ROPES & GRAY LLP

1202-503- 1R, RN | - 202-383-9387
Qeie Metro Center, 700 12tH Strget, NW, Suite 500

Washiniton D¢ 20005-3948

HHLEIRERILE

Circutar 230 Disclosure (R&G): To ensure compliance with Treasury Departrenit regulations, we inform you that any U.S.
tax advice contained in this communication (including any attachments) was not intended or written to be used, and
cannot be used, for the purpose of avoiding U.S. tax-related penalties or promoting, marketing or recommending to
another party any tax-related matters addressed herein.

This ge {including t 1ts) is privileged and confidential. If you are not the intended recipient, please delete it
withaut further distribution and reply to the sender that you have received the message in error.

From: Luband, Charles A,

Sent: Tuesday, October 28, 2008 4:05 PM

To: 'Porter; Alanna'

Cc: Krinsky, Glenn; Luband, Charles A.

Subject: RE: UMC Kidney Transplant Program

Alantia -~

We thought it might be helpful to set out in writing why what CMS:is saying makes no logical sense. Please feel
free to pass this along to the Congressmar and he can pass along to Weems in whatever form you deem
appropriate. Alternatively, the Congressman could send this explanation to Sé¢retary Leavitt or the White
House.

From your explanation, it sounds like CMS is stating that (1) there are patient safety reasons that necessitate
immediate termination of UMC’s kidney transplant center, and (2)-termination is appropriate because UMC was
given a warning after their patient mortality rate was too high oni the January 2008 teport and UMC failed to
imiprove on the July 2008 report. Neither explanation makes sense.

In terms of patient safety, there is no immediate risk to any patient, since UMC's program is not currently
active. UMC has already offered that it will not reactivate the program until CMS approves the reactivation.
Without UMC's program providing any transplants, it is difficult to see how CMS can claim that patient safety
necessitates immediate termination. In fact, by closing the only transplant centér in Nevada, thus depriving
patients desperately needing kidneys of a local transplant center and instead requiring huindreds of miles of
travel to get to a tranisplant center, CMS would be immeasurably increasing risk to Medicare beneficiaries.
What is in the best interests of Medicare beneficiaries in Nevada (and elsewhere, since those other transplant
centers would need to absorb UMC's waiting list) is to have a safe and active program at UMC. UMC is
Confidential under OCE Code of Conduct Rule 8 i OCE Review No. 11-0243
Berkiey-000131
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working to improve its program and is willing to permit CMS to resurvey its program before reactivating. There
is no immediate need for termination.

CMS's claim that UMC received a "warning" regarding its patient survival rate after the January 2008 repott
and failed to imptove on the July 2008 report also makes no sense. The reports each use a 30 moath time
period. The January 2008 report covered the time period between July I, 2004 and December 31, 2006. During
that time period 5 UMC transplant paients failed to survive one year post-transplant. All of these § deaths were
in calendar years 2005 and 2006. The July 2008 report covered the time period between Januaty 1, 2005 and
June. 30, 2007 and UMC still had the same 5 deaths since the report continued to include all of 2005 and 2006.
Theré is nothing that UMC could have done:to reduce the number-of deaths from 5 in that time peried. CMS
plans to terminate UMC despite the fact that there is nothing they could have done to improve their status after
the "warning”. Thus, the "warning" was a completely empty gesture and it makes no sense to terminate UMC
for failing to improve in response, In fact, since the next time period report (July 1, 2005 - Dec. 31, 2007) will
omit the first six months of 20035, UMC is now IN compliance.

Thanks agaiti for your help. Please let us know if there is anything we' can do to help you.

Charles A. Luband
ROPES 8 GRAY LLP )
7 202-508- ! M DONNERNRNN | ¢ 202-383-9367
Oné Metro Center, 700 12th Street, NW, Suite 900
Washingtoti, DC 20005-3948

Erapesaray,com
WWW.ropesaray. com

Confidential under OCE Code of Conduct Rule 8 OCE Review No. 11-0243
Berkley-000132
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From: Krinsky, Glenn <} @ropesgray.com>

Sent: Thursday, October 30, 2008 12:37 PM
To: Kathy Sitver | | 2 mcsn.com>
Subject: Re: Matt's phone number

It call him right now. All 5 deaths are in both cohorts.

Glenn L. Krinsky
ROPES & GRAY LLP
T415-315- 20008 ~ NN - 415-315-4818

One Embarcaderc Center, Suite 2200
San Francisco, CA 94111-3711

WWW.TOpesgray, com

Circular 230 Disclosure (R&G): To ensure compliance with Treasury Department regulations, we inform you that any U.S.
tax advice contained in this communication (including any attachments) was not intended or written o be used, and
cannot be used, for the purpose of avoiding U.S. tax-related penalties or promoting, marketing or recommending to
another party any tax-related matters addressed herein.

This message (including attachments) is privileged and confidential, if you are not the intended recipient, please delete it
without further distribution and reply to the sender that you have received the message in error,

From: G umcsn.com

To: Krinsky, Glenn
Sent: Thu Oct 30 09:36:10 2008
Subject: Matt's phone number

Mait's direct fine: (202) 226 JIE Office (202) 2251 He said he would be in and out this afternoon.

Kathleen Siver

Chief Executive Officer

University Medical Center of Southern Nevada
{702) 383

This message is for the sole use of the intended recipient(s) and may contain confidential and/or privileged
information. Any unauthorized review, use, disclosure or distribution is prohibited. If you are not the intended
recipient, please contact the sender by reply email and destroy all copies of the original, -University Medical
Center of Southern Nevada

UMC_53514
11-0243_0146
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CONFIDENTIAL

Subject to the Nondisclosure Provisions of H. Res. 895 as Amended

OFFICE OF CONGRESSIONAL ETHICS
UNITED STATES HOUSE OF REPRESENTATIVES

MEMORANDUM OF INTERVIEW

INRE: Former Acting Director, Office of Legislation, Center of Medicare and
Medicaid Services

REVIEW #(s): 11-0243

DATE: December 1, 2011

LOCATION: Department of Health and Human Services Building
Washington, DC

TIME: 11:00 AM to 11:54 AM (approximate)

PARTICIPANTS:  Paul Solis
Scott Gast

Gemma Flamberg (counsel)

SUMMARY: The witness is the former Deputy Director of the Center of Medicare and
Medicaid Services (“CMS”) Office of Legislation. The OCE requested an interview with the
witness and he consented to an interview. The witness made the following statements in
response to our questioning:

1. The witness was given an 18 U.S.C. § 1001 waming and consented to an interview. The
witness signed a written acknowledgement of the warning, which will be placed in the
case file in this review.

2. The witness is currently retired. He had worked in the CMS Office of Legislation since
1983, and spent the last ten years as Deputy Director. He acted as interim Director when
the position was open, from approximately April 2008 to January 2009.

3. The witness explained that the mission of the Office of Legislation includes helping the
administration develop its legislative proposals, respond to congressional committee staff’
requests, prepare witnesses for congressional hearings, and to serve as a liaison with the
personal staffs of Members of Congress.

4. The witness told the OCE that he recalled the situation in 2008 involving potential
termination of Medicare approval for the kidney transplant program at the University
Medical Center of Southern Nevada (“UMC”). He told the OCE that he had looked at
emails to refresh his recollection of events surrounding this situation.

5. The witness recalled that the termination issue first came to his attention in early fall of
2008, when Nevada Rep. Jon Porter and the House Ways & Means Committee brought
the issue to CMS jointly. The witness stated that Rep. Porter asked to speak with the
CMS Administrator about the decision to terminate the UMC transplant program. The
witness explained that it was not uncommon to hear from Members of Congress who
wish to make their case about a termination decision directly to the CMS Administrator.

MOI-Page1of3 OFFICE OF CONGRESSIONAL ETHICS
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CONFIDENTIAL

Subject to the Nondisclosure Provisions of H. Res. 895 as Amended

6. Once the issue was brought to the office’s attention, it asked Tom Hamilton, the Director
of the CMS Survey and Certification Group, for talking points that the Administrator
could use when speaking with Rep. Porter. After the call, the office did the usual follow-
up with Rep. Porter to ensure that he had received all the information he needed.

7. The witness stated that his office does not get involved with the substance of any
termination decision; those decisions are made by the CMS Administrator and the
Director of the Survey and Certification Group.

8. According to the witness, the Office of Legislation heard from the staff of Rep. Berkley
and Senator Harry Reid within days of Rep. Porter’s call with the Administrator. The
witness believes that he only dealt with staff in Senator Reid’s office, but that Rep.
Berkley requested a call with the Administrator. In the witness’ view, Rep. Porter
appeared to be the lead on this matter. He stated that the offices of Rep. Dean Heller and
Senator John Ensign were not very engaged on this matter.

9. The witness was shown an October 30, 2008 email from an employee of the Office of
Legislation to the legislative director for Rep. Porter, in which the employee suggests that
the witness had met with Representative Porter the day before. The witness did not recall
attending such a meeting with Rep. Porter. The witness stated that he did not think he
ever personally met with Rep. Berkley or Rep. Porter.

10. The witness stated that the UMC termination issue was a routine one for the Office of
Legislation to handle. He stated that the level of congressional involvement in this matter
was typical and that CMS’ response was routine.

11. The witness recalled that the UMC transplant program was eventually given additional
time by CMS to make improvements to the program, thereby avoiding termination. The
witness stated that the congressional interest in this matter did not have an impact on that
decision. He believed that the most significant factor leading to this resolution was
language in the preamble to certain CMS regulations that UMC argued prevented the
termination of the transplant program during its appeal

12. The witness did not know who Rep. Berkley’s husband was, nor did he recall ever
speaking with Rep. Berkley. The witness said he puts “notes of concern” on the talking
points he gives to the Administrator, and he did not recall mentioning Rep. Berkley’s
husband in the talking points. Had he known about her husband, he may have inserted
this information into the talking points, but it wouldn’t have changed anything else.

13. The witness stated that it would not have mattered to him if he had known that Rep.
Berkley’s husband was connected to the hospital. He said that it is the job of the Office
of Legislation to provide Members with the facts surrounding various matters. He could
not have simply told Rep. Berkley that he was not going to provide any facts to her
because of her husband’s relationship to UMC.

MOI - Page 2 of 3 OFFICE OF CONGRESSIONAL ETHICS
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CONFIDENTIAL

Subject to the Nondisclosure Provisions of H. Res. 895 as Amended

This memorandum was prepared on January 4, 2012 after the interview was conducted on
December 1, 2011. I certify that this memorandum contains all pertinent matter discussed with
the witness on December 1, 2011.

Paul Solis
Investigative Counsel

MOI - Page 3 of 3 OFFICE OF CONGRESSIONAL ETHICS
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CONFIDENTIAL

Subject to the Nondisclosure Provisions of H. Res. 895 as Amended

OFFICE OF CONGRESSIONAL ETHICS
UNITED STATES HOUSE OF REPRESENTATIVES

MEMORANDUM OF INTERVIEW

INRE: Health Insurance Specialist, Office of Legislation, Center of Medicare and
Medicaid Services
REVIEW #(s): 11-0243
DATE: December 1, 2011
LOCATION: Department of Health and Human Services Building
Washington, DC
TIME: 10:05 AM to 10:53 AM (approximate)
PARTICIPANTS:  Paul Solis
Scott Gast
Gemma Flamberg (counsel)

SUMMARY: The witness is a Health Insurance Specialist with the Center of Medicare and
Medicaid Services (“CMS”), Office of Legislation. The OCE requested an interview with the
witness and he consented to an interview. The witness made the following statements in
response to our questioning:

1. The witness was given an 18 U.S.C. § 1001 waming and consented to an interview. The
witness signed a written acknowledgement of the warning, which will be placed in the
case file in this review.

2. The witness is a health insurance specialist within the CMS Office of Legislation,
Congressional Affairs Group. Prior to that, he was employed with the FBI for 11 years
performing internal security work in the Administrative Division.

3. The witness’ duties in the Office of Legislation include working with Members of
Congress and congressional staff regarding Medicare, Medicaid, and the Children’s
Health Insurance Program; scheduling meetings; and speaking to various groups about
CMS’ work. He interacts daily with Members and congressional staff, primarily
responding to constituent concerns relayed through representatives’ offices. In 2008, he
was responsible for activities within Region 9, the Western region.

4. The witness stated that he could “not really” recall the 2008 decision by CMS to decertify
the kidney transplant program at the University Medical Center of Southern Nevada
(“UMC™). He stated that he had recently refreshed his memory by looking at old emails.

5. The witness believes he was first contacted about the UMC transplant program by
Nevada Rep. Jon Porter’s legislative director. In response to this contact, the witness
would have inquired into the issue by calling the CMS Survey and Certification Group,
which is responsible for ensuring provider compliance with certain conditions of
participation under Medicare.

MOI -Page 1 of 3 OFFICE OF CONGRESSIONAL ETHICS
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Subject to the Nondisclosure Provisions of H. Res. 895 as Amended

6. When he contacted the Survey and Certification Group, the witness learned that the UMC
program was deficient in several areas. The witness recalled relaying this information to
Rep. Porter’s office. At some point in the process, the witness would have sent 2
notification of the termination decision to the entire Nevada delegation.

7. The witness recalled receiving a call from a staffer in Rep. Berkley’s office regarding the
UMC transplant program after her office had learned that CMS had provided information
to Rep. Porter’s office. He stated that Rep. Berkley’s office asked for a similar update on
the UMC transplant center situation.

8. The witness was shown the letter sent by the three members of Nevada’s congressional
delegation to the CMS Acting Administrator. The witness did not recall seeing the letter
at the time it was sent, but he has seen it since the OCE began its review in this matter.

9. The witness was shown an October 30, 2008 email from the Acting Director of the Office
of Legislation, in which the witness was copied, asking about the possibility of the
Administrator having a call with Rep. Berkley. The witness stated that he did not
remember the email, but his name was on it, so he was sure he got it. The witness stated
that he thought the Acting Director contacted the Administrator’s office asking if they
wanted the Office of Legislation to set up a call or whether they wanted to “take it on.”

10. The witness was shown an October 30, 2008 email from the witness to Rep. Porter’s
legislative director, thanking her for the opportunity to meet with Rep. Porter and the
legislative director the day before. The witness did not remember attending the meeting
discussed in the email; he believes he set up the meeting for Don Johnson, then Acting
Director of the Office of Legislation and another Office of Legislation colleague. The
witness stated that he did not think he attended any meetings with Members of Congress
or congressional staff on the UMC decertification issue.

11. The witness may have had a role in setting up a telephone call in which Tom Hamilton,
the director of the CMS Survey and Certification Group, briefed the Nevada delegation
about the UMC transplant program and the termination decision, but he did not recall
participating in the briefing.

12. The witness was asked if he was aware of other contacts made by congressional staff to
other offices within CMS. He could not recall any such contacts. The witness stated that
if Rep. Berkley’s or Rep. Porter’s staff had called another office at CMS, his group would
have been notified.

13. When asked if he discussed the congressional interest in the UMC transplant program
with the leadership of CMS, he said he had not, but he noted that email traffic he had
seen indicated that the leadership was aware of this situation.

14. The witness stated that the level of congressional interest in this matter was “about the
same” as other issues, but that it was hard to judge. He did not know whether the
congressional involvement had an impact on the decision to decertify the UMC program.
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15. When asked about emails suggesting that CMS was concerned about appearing to have
been “browbeaten” into a resolution that allowed the UMC transplant program to remain
open, the witness stated that he did not believe that CMS would have made a decision
based on congressional “heavy handedness.”

16. The witness stated that he knew that Rep. Berkley’s husband was a health care provider,
but did not recall if he knew that fact during interactions with her office about the UMC
decertification issue. He stated that he was not aware of her husband’s relationship to
UMC. He became aware that her husband was a physician because his group needs to
know about the Members they service.

17. The witness was shown an email in which a legislative staff member from Rep. Berkley’s
office thanked him for his help. When asked what help he had provided the staff
member, the witness stated that he did not recall but believed that it may have related to
his helping to arrange the telephone call between Rep. Berkley and the Administrator.

This memorandum was prepared on January 4, 2012 after the interview was conducted on
December 1, 2011. I certify that this memorandum contains all pertinent matter discussed with
the witness on December 1, 2011.

Paul Solis
Investigative Counsel

MOI - Page 3 of 3 OFFICE OF CONGRESSIONAL ETHICS

11-0243_0154



330

EXHIBIT 40

11-0243_0155



331

Chadwick, Alpheus K. (CMS/OL)

From: " Coffron, Matthew mmamhouse.gw]

Sent: Wednesday, November 05, 41 PM

To: : Chadwick, Alpheus K. (CMS/OL} N

Subject: RE: Hill Notification: CMS Grants University Medical Center at Southern Nevada Extension
Thanks Al,

And thanks for your help last week.

-Matt

Matthew Cotfron

Legislative Assistant

Office of Congresswoman Shelley Berkiey
405 Cannoa House Qffice Building
202225 1R

From: Chadwick, Alpheus K. (CMS/0L) [N < s hhs . qov ]

Sent: Wednesday, November 05, 2008 2:38 PM

To: Coffron, Matthew; Ensign, John; Harry. Reid; Walker, Leeann; Porter, Alanna

Ce: Chadwick, Alpheus K. {CMS/OL)

Subject: Hill Notification: CMS Grants University Medical Center at Southern Nevada Extension

U.8. House and Senate Notification
Tuesday, November 3, 2008

To:  Congressional Health Staff

From: Carleen Talley )
Director, Congressional Affairs Group
Office of Legislation
Centers for Medicare & Medicaid Services

Re:  CMS Grants University Medical Center at Southern Nevada Extension

CMS has granted a request by the University Medical Center at Southern Nevada to extend the date that
Medicare participation would end for the hospital’s adult kidney transplant program, CMS extended the
termination date from December 3, 2008 to January 8, 2009. The extension will permit CMS additional time to
consider recent actions by the hospital to improve quality of care, and to consider additional improvements that
the hospital proposed to CMS on October 29, 2008,

During November CMS will review details of the hospital’s improvement strategy. If CMS and the hospital
agree, CMS may permit a further extension of the prospective termination date and will schedule an onsite
survey to verify that the improvements are effective. Should CMS” later survey verify that the transplant
program meets all CMS requirements for patient safety and quality of care, CMS may remove the termination.

If you have any questions, please contact Al Chadwick at 202-690-lllin the CMS Office of Legislation.
Thank vou,

CMS_Bdr3_0230
11-0243_0156
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Elhawary, Katherine M. (Perkins Coie}

From: Cherry, David

Sent: Thursday, October 30, 2008 7:10 PM
To: Coffron, Matthew

Subject: RE: Cell and personal e-mail

She spoke to CMS admin personally, She was OK'd to say they are close to deal.

From: Coffron, Matthew:

Sent: Thursday, October 30, 2008 1:03 PM
To: Cherry, David

Subject: Cell and personal e-mail

For while | am out of the office.
Cell: I
e-mail | check most often: T 2hoo.com

Mitthew Coftron

Legislative Assistant

Office of Congresswoinan Shelley Berkley
405 Cannon House Office Building
202-225

Confidential under OCE Code of Conduct Rule 8

OCE Review No. 11-0243
Berkley-000143
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Officials: Transplant center talks go well, suggest hope - News - ReviewJournal.com Page 1 of 2
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Officials: Transplant center talks go well,
suggest hope

BY ANNETTE WELLS
REVIEW-JOURNAL

Posted: Oct. 31, 2008 | 10:00 p.m.

A telephone conference call Thursday involving parties with a stake in the fate of the
state's only kidney transplant program "went as well as could possibly be expected,”
Congresswoman Shelley Berkley said.

Members of Nevada's congressional delegation, the Centers for Medicare and
Medicaid Services and University Medical Center participated in the call, held a
week after the federal agency notified UMC the program would lose its certification
Dec. 3.

Aithough Berkley expressed a general optimism, UMC officials went a step further in
saying "a joint announcement between CMS and UMC should be imminent.”

Berkiey, D-Nev., said CMS is currently negotiating with UMC on correcting problems
the federal health agency identified during two inspections of the hospital's kidney
transplant center earlier this year.

"No decision has been made, but { hung up the phone feeling very encouraged.,”
Berkley said Thursday afternoon.

Neither Berkley nor UMC officials would share many details about the conference
call. However, Berkley did say CMS is concerned about the quality of care provided
at the state's only transplant center. UMC's focus has to be on proving that it can
provide quality of care that is acceptable o CMS, she said.

During inspections in March and August, CMS found that the fransplant center's
death rate for kidney transplants was significantly higher than its expected death
rate, based on federal standards.

CMS identified more than 40 deficiencies in its original March survey, and UMC had
corrected all but three of them by August. Because the corrections were not
acceptable to CMS, the federal health agency presented two options to UMC:
voluntarily withdraw from Medicare's transplant program or allow decertification by
CMS.

hittp://www printthis clickability com/pt/cpt?expire=&title=Officials%3A+ Transplant+center+alks+go+well%2Ctsuggestthopet-+Newst-+...
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UMC has until Monday to make a decision. Hospital officials have previously said
they would voluntarily withdraw from the program.

In effort to prevent the program's dissolution, Reps. Berkley, Jon Porter, R-Nev., and
Dean Heller, R-Nev., sent a letter to CMS urging it to reconsider. The move, they
said, would ultimately shut down the program because Medicare pays for nearly 100
percent of all kidney transplants at the center.

Additionally, since the center is the only one of its kind in Nevada, some 200 people
awaiting kidneys in Nevada would have to travel at least 300 miles out of the state
for the procedure.

Contact reporter Annette Wells at G reviewjournal.com or 702-383- 1R

Find this article at:
hitp:/hwww bvrj.com/news/33628204 himl

Check the box to inslude the list of finks referenced in the article.

Copyright © Stephen Media, LLC. All rights reserved. Any reproduction or distribution {except for personal, non-commercial purposes), in any form or by any
means, without the express written consent of Stephens Media, LLC, is strictly prohibited.
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September 5, 2011

A Congresswoman’s Cause Is Often Her
Husband’s Gain

By ERIC LIPTON
LAS VEGAS ~ At the University Medical Center here, alarms were set off three years ago —
kidney transplants were failing at unusually high rates, and some patients were even dying,

Federal regulators moved to shut down the kidney transplant program, but the proposed penalty
brought a rebuke from Representative Shelley Berkley, Democrat of Nevada, who helped lead a
successful effort to get the officials from Washington to back down.

In pleading for a reprieve, Ms. Berkley and other members of Nevada's Congressional delegation
said they were acting on behalf of the state’s families, citing dire health consequences if the
program was halted. But the congresswoman's efforts also benefited her husband, a physician
whose nephrology practice directs medical services at the hospital’s kidney care department —
an arrangement that expanded after her intervention and is now reflected in a $738,000-a-year
contract with the hospital.

Ms. Rerkley’s actions were among a series over the last five years in which she pushed legislation
or twisted the arms of federal regulators to pursue an agenda that is aligned with the business
interests of her husband, Dr. Larry Lehrner. In addition to the hospital contract, he operates a
dozen dialysis centers in Nevada and has played a central role in an industry campaign to lobby
members of Congress — including his wife — on behalf of kidney care providers.

Dr. Lehrner helped build a political action committee that has regularly turned to Ms. Berkley to
champion its causes. She has co-sponsored at least five House bills that would expand federal
reimbursements or other assistance for kidney care, written letters to regulators to block
enforeing rules or ease the flow of money to kidney care centers and appeared regularly at fund-
raising events sponsored by a professional organization her husband has helped run.

“This is a very serious conflict of interest,” said James A. Thurber, a former Congressional aide
who has helped revise ethics rules and is now director of the Center for Congressional and
Presidential Studies at American University. “There is an official use of power here to help him
and the family — and I think that is unethical.”

hitp:/eww nytimes.com/201 1/09/06/us/06berkiey html?_r=1&pagewanted=print
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Ms. Berkley declined an interview request for this article. But in a statement, she said she was an
advocate for a broad range of health care causes and had never acted specifically to help her
husband’s practice.

“Iwon't stop fighting to give Nevadans access to affordable health care just because my husband
is a doctor, just like I won't stop standing up for veterans because my father served in World War
11,” she said.

Dr. Lehrner, though, said he was unabashed about pressing his wife on issues that were
important to his practice.

“She is definitely aware of my positions, and the R.P.A.'s positions,” he said in an inferview,
referring to the Renal Physicians Association, the trade group he has helped run. “We talk
politics all the time. We talk medicine.”

Congressional ethics rules are murky — lawmakers can take steps that {inancially benefit a
spouse as long as the benefit is broadly available and there is no “improper exercise of official
influence.” Lobbying of lawmakers by their spouses is prohibited, but there is no ban on spouses’
informally acting as industry advocates, like Dr. Lehmer, who is not a registered lobbyist.

The intermingling of Ms. Berkley’s public and private life, though, is striking even among her
peers on Capitol Hill, and surfaced in an examination by The New York Times of how lawmakers
forge particularly close ties to industries with an agenda in Washington.

As Ms. Berkley has pushed the cause of kidney care in Congress, her husband’s practice has
boomed, thanks in part to his joint ownership of dialysis centers with DaVita, a giant in the
industry and one of Ms. Berkley’s biggest campaign contributors. She is one of the richest
members of Congress, as she or her husband hold assets valued from $7 million to $23 million,
according to her most recent financial disclosure forms.

Now running for the Senate seat held by John Ensign until his resignation this spring amid an
ethies scandal, Ms. Berkley drives around Nevada in a white Ford Fusion (“United States
Congresswoman 1” reads her license plate, referring to her Congressional district).

She often talks about her modest upbringing, in which she ate at Taco Bell while scrapingbyasa
cocktail waitress at a casino resort hotel here. She also frequently mentions her husband’s work
— she delivered a “certificate of Congressional recognition” at the ribbon cutting of his latest
dialysis center last year — and cites his expericnecs as evidence for why Congress must act to
change federal laws or policy.

“I'm sure he didn't think in medical school that in his 60s he still would be taking calls on the
weekends, but that's the reality of the situation when you don't have enough nephrologists to

Bitp:/fwww nytimes.com/201 1/09/06/us/06berkley. html?_r=I &pagewanted=print
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care for the population that you're living in,” Ms. Berkley said at a House hearing in 2009, at
which she pushed for higher federal reimbursements for medical specialists like her husband.

Concerns About Care

Shawn Rowlett, 40, showed up at the University Medical Center with his wife, pale and weak,
four days after he had been discharged from the hospital’s transplant center with a new kidney in
February 2008. But now he was hemorrhaging, medical records show.

After seeing the hospital's chief transplant surgeon, Mr. Rowlett was left in the emergency room
for five hours before being admitted, according to his wife, Dionne Rowlett. He died less than
two hours later, court records show.

“The care was just horrible,” Ms. Rowlett said in a recent interview, shortly after the hospital
settled a malpractice suit for $77,500 — the maximum amount allowed in Nevada because of a
cap on malpractice payments from public hospitals. {Dr. Lehrner and his practice were not
named in the lawsuit.)

Mr. Rowlett's death and four recent others in the first year after the surgery, as well as 10
transplant failures, were part of a troubling pattern — the death and failure rates were more than
twice the expected level. That led the federal Centers for Medicare and Medicaid Services to issue
an order to revoke the certification for the hospital’s transplant program — which does about 50
transplants a year — and cut off Medicare financing, effectively shutting the program down.

Brian G. Brannman, the medical center’s chief executive, acknowledged that the program was in
disarray back then. In a recent interview, he said the hospital was mostly to blame, as its lone
transplant surgeon had not been provided with a sufficient support system. Federal regulators
also questioned the qualifications of the physician whom Dr. Lehrner and his partners had
assigned to help screen transplant patients, leading the hospital to acknowledge in writing that
he “was not formally trained in transplantation.”

Desperate for a second chance, hospital officials appealed to members of the Nevada
Congressional delegation. Ms, Berkley sent a letter, signed by two other lawmakers, warning that
cutting off money would “jeopardize the health of hundreds” of constituents. She and the other
lawmakers helped set up a series of conference calls between hospital and Medicare officials.

Soon after, the Centers for Medicare and Medicaid Services, for the first time, agreed to override
provisions that would have required decertifying the program. In exchange, the hospital
promised to remedy the problems.

httprfwww nytimes.corn/201 1/09/06/us/! kley htonl? =1 &p: d=print

11-0243_0165



341

Rep. Shellay Berkley’s Cause Is Often Her Husband's Gain - NYTimes.com Page 4 of 6

“I spoke to the head of C.M.S. yesterday,” Ms. Berkley told local television reporters in
announcing the breakthrough. “When I got off the phone, 1 had a good-faith belief that we were
going to come up with a compromise that works for everybody.”

Kerry Weems, then the agency’s acting administrator, said he recalled speaking with Ms. Berkley
and Jon Porter, then a Republican House member from Nevada, about the program. Mr. Weems
could not recall if Ms. Berkley mentioned her husband’s ties to the hospital. But he said he would
have approved the agreement anyway.

“You want to find a way to ‘yes' — not based on any individual stake that a Congress person
might have,” said Mr. Weems, who recently left the agency. “But this really was the only
transplant center in Nevada.”

Part of the deal involved significantly expanding the staff of kidney specialists. The hospital
turned to Ms. Berkley's husband to recruit two transplant nephrologists, who, Mr. Brannman
said, work more directly with the hospital's new transplant surgeon.

Mr. Brannman said the selection of Dr. Lehrner’s practice — it was the sole bidder for the
contract renewed in December 2010, which increased annual fees by 25 percent — had nothing
to do with Ms. Berkley, whom he said he did not know well. The various staffing changes have
significantly improved the transplant program’s performance in recent years, according to Mr.
Brannman and federal officials.

Jessica Mackler, Ms. Berkley’s campaign manager, said the congresswoman had no conflict of
interest when she intervened, because the money the hospital uses to pay her husband does not
directly come from the federal government, and other members of the state’s Congressional
delegation were involved in the effort to save the transplant program.

“There really is no issue here,” Ms. Mackler said.

But Mr. Reems, the former Medicare official, is not so sure, given Ms. Berkley’s record of
interventions on kidney care issues.

“You never want questions being raised,” he said, “and that means you need to try to avoid any
move that makes you seem anything less than an impartial public servant.”

Overlapping Agendas

At the annual conference of the Renal Physicians Association in Austin, Tex., in 2008, Dr.
Lehrner showed a slide of a smiley-faced doctor with a serew being forced into his mouth, and
then ticked off a list of steps the group could take to fight cost control efforts in Washington.

http:/iwww.nytimes.cony201 1/09/06/us/06berkley. himi?_r=1&p: d=print

11.0243_0166



342

Rep. Shelley Barkley’s Cause Is Often Her Husband’s Gain - NYTimes.com PageSof 6

“We have been screwed by our policy makers for 20 years,” he told the crowd. “Only you can
prevent the destruction of our profession.”

The doctors, he said, could donate money directly to members of Congress, volunteer on their
campaigns, contribute to the political action committee that he had helped build at the Renal
Physicians Association and travel to Washington to personally appeal to lawmakers, as he
himself does.

Dr. Lehrner added one more option to the list. “Marry an elected official,” he said, evoking
laughter.

He may have been joking, but Ms. Berkley, 60, who was first elected in 1998 — a year before she
and Dr. Lehrner married — has been largely sympathetic to the doctors’ cause.

The Medicare system spends an estimated $27 billion a year, or about 6 percent of overall
Medicare spending, to help some of the approximately 550,000 Americans who have so-called
end-stage kidney disease. It is the only chronic disease in which the most severely ill patients get
nearly free care, regardless of age.

But Congress and federal regulators, alarmed over the surging costs, have sought to control
spending in recent years, provoking protests from Dr. Lehrner and the physicians’ association, as
well as the drug companies and dialysis operators that dominate the industry.

When Dr. Lehrner assumed a series of leadership roles at the renal physicians group, Ms.
Berkley's agenda in Washington started to overlap with her hushand’s. He became the single
biggest contributor to the association’s political action committee, while also serving as its
chairman. And she has received the largest share of its contributions, totaling $7,000 since
2007. Over all, kidney care doctors, companies and lobbyists have donated at least $140,000 to
Ms. Berkley's Congressional campaigns.

Dr. Lehrner’s flourishing practice now includes 21 doctors who work out of seven offices in the
Las Vegas area, as well as 11 dialysis centers, 10 of them run in a joint venture, started in 2003,
with DaVita. He is a paid national speaker for and has received research grants from Amgen, a
major supplier of drugs to dialysis centers.

The activities of these interest groups are closely aligned at times.

In early February 2008, for example, Ms. Berkley received a series of campaign contributions,
first $1,000 from Amgen, then $2,000 from Kidney Care Partners, a trade group backed by
Amgen and DaVita, then $3,000 from DaVita, and then $1,000 from Dr. Lehrner’s group, the
Renal Physicians.

http:/hwww nytimes.comy201 1/09/06/us/06berkley. himl?_r=1&pagewanted=print
11-0243_0167



343

Rep. Shelley Berkley's Cause Is Often Her Husband's Gain - NYTimes.com Paga 6 of 6

The day that two of those checks were delivered, Ms. Berkley sent a letter to Representative Pete
Stark, Democrat of California, then chairman of the House Ways and Means subcommittee with
jurisdiction over Medicare, warning him to move carefully in considering changes in
compensating doctors who provided dialysis treatments. Echoing concerns raised by the
industry, the congresswoman said she worried that patient access to care could be affected.

“While I support initiatives to improve quality and efficiency in Medicare, I do not believe that
these efficiencies should come at the cost of patient well being,” Ms. Berkley wrote, without
mentioning her husband’s interest in the matter.

Regulators moved ahead with the new reimbursement system, although it was adjusted in a way
that the dialysis and drug companies ultimately embraced. This year, after Medicaid threatened
to cut 3.1 percent of the money for dialysis — to save an estimated $250 million annually — Ms.

Berkley led an effort in the House to oppose the cut.

Less than a month later, the agency reversed its position, winning Ms. Berkley a personal thanks
from industry leaders in press releases and new campaign donations.

“She is highly knowledgeable about this complicated and critical area of health care that impacts
millions of Americans,” Skip Thurman, a DaVita spokesman said in a written statement, of the
company’s donations — which have accelerated as Ms. Berkley runs for the Senate. “The kidney
community's support of her is entirely appropriate.”

hitpr/www nytimes.com/201 1/09/06/us/06berkley. himl?_r=1&pag: d=print
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OFFICE OF CONGRESSIONAL ETHICS
UNITED STATES HOUSE OF REPRESENTATIVES

MEMORANDUM OF INTERVIEW

INRE: Former Acting Administrator, Center for Medicare and Medicaid Services
REVIEW #(s): 11-0243
DATE: December 1, 2011
LOCATION: Department of Health and Human Services Building
Washington, DC
TIME: 2:36 AM to 3:10 AM (approximate)
PARTICIPANTS: Paul Solis
Scott Gast

Mark Davis (counsel)

SUMMARY: The witness is the former Center for Medicare and Medicaid Services (“CMS”)
Administrator. The OCE requested an interview with the witness and he consented to an
interview. The witness made the following statements in response to our questioning:

1. The witness was given an 18 U.S.C. § 1001 waming and consented to an interview. The
witness signed a written acknowledgement of the warning, which will be placed in the
case file in this review.

2. The witness is currently the Vice President for Health Solutions at General Dynamics
Information Systems. He previously served as the Acting Administrator of CMS from
approximately September 2007 through January 2009. Prior to that position, the witness
served in a number of positions at the Department of Health and Human Services,
including Deputy Chief of Staff, Chief Financial Officer, and Chief Budget Officer.

3. The witness learned of the decision to terminate Medicare approval of the kidney
transplant program at the University Medical Center of Southern Nevada (“UMC”) when
the Thomas Hamilton, the director of the CMS Survey and Certification Group, brought
the decision to him for ratification. The witness stated that he had final authority for
making the decision.

4. The CMS decision was also brought to the witness’ attention when the three members of
the Nevada delegation to the House of Representatives sent a joint letter expressing
disagreement with the CMS termination decision.

5. In addition to receiving the Nevada delegation letter, the witness met with Nevada
Representative Jon Porter. In the witness’ view, Representative Porter was leading the
congressional effort with respect to the UMC transplant program. Representative Porter
was interested in learning the reasons for the CMS decision to de-certify the program.
The witness stated that he may also have had a telephone conversation with
Representative Porter on this issue.
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6. The witness also had a telephone conversation with Nevada Representative Shelley
Berkley, who asked him to consider looking for a pathway forward that would allow the
kidney transplant center to retain Medicare approval and remain open. In the witness’
view, the telephone conversation with Representative Berkley was less substantive than
his conversation with Representative Porter.

7. The witness indicated that he was open to finding a pathway forward, noting that such a
pathway does not always lead to “yes.” The pathway had to fall within the laws and rules
applicable to the situation.

8. The witness relayed the congressional concerns to Mr. Hamilton, who the witness said
agreed that if a way forward that allowed the transplant program to remain open was
possible, that way should be taken. The witness believes he also discussed the UMC
program with Don Johnson, acting director of the CMS Office of Legislation; Doug
Stoss, the witness® chief of staff;, and Herb Kuhn, the deputy administrator at the time.

9. According to the witness, Mr. Hamilton “cooked up” something somewhat new that
allowed the transplant program to remain open while ensuring substantive improvements
were made. Under this approach, CMS and UMC would enter into a Systems
Improvement Agreement that included real, quantitative steps that the hospital must
achieve to continue its Medicare approval.

10. According to the witness, the congressional involvement “impelled” he and his agency to
take the next step toward finding a way to keep the transplant program open. Without the
congressional involvement, the witness believes CMS would have continued with
termination of Medicare approval of the UMC program.

-
—

. When asked about emails that suggested concern that CMS not appear to have been
“browbeaten” into an agreement, the witness stated that CMS had not been
“browbeaten.” He noted that the UMC program was the only transplant center in Nevada
and, given that, it was in everyone’s interest to look for a path forward.

12. When asked when he became aware of Representative Berkley’s relationship to the UMC
kidney transplant program through her husband, the witness stated that he learned of the
connection prior to the Systems Improvement Agreement being signed. The witness
stated that his conversation with Rep. Berkley about the UMC program was so short that
it was difficult to remember it well, but that she may have disclosed her husband’s
relationship with UMC during the call. The witness, however, had no specific memory
of such a discussion.

13. When asked about his reaction upon learning of the connection between Representative
Berkley and the UMC transplant program, the witness stated that he always assumes that
Members of Congress were acting for their constituents and not for personal gain.

14. The witness had no contact with Rep. Berkley’s husband.
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This memorandum was prepared on 