House Calendar No. 163

REPORT
112-690

112TH CONGRESS

. HOUSE OF REPRESENTATIVES
2d Session

IN THE MATTER OF
REPRESENTATIVE MAXINE WATERS

REPORT

OF THE

COMMITTEE ON ETHICS

SEPTEMBER 25, 2012.—Referred to the House Calendar and ordered to
be printed




IN THE MATTER OF
REPRESENTATIVE MAXINE WATERS



House Calendar No. 163

REPORT
112-690

112TH CONGRESS

9d Session } HOUSE OF REPRESENTATIVES {

IN THE MATTER OF
REPRESENTATIVE MAXINE WATERS

REPORT

OF THE

COMMITTEE ON ETHICS

SEPTEMBER 25, 2012.—Referred to the House Calendar and ordered to
be printed

U.S. GOVERNMENT PRINTING OFFICE
76-082 WASHINGTON : 2012




COMMITTEE ON ETHICS

Bob Goodlatte, Virginia John A. Yarmuth, Kentucky
Acting Chairman Acting Ranking Member

Mike Simpson, Idaho Donna F. Edwards, Maryland
Steve LaTourette, Ohio Pedro R. Pierluisi, Puerto Rico
Shelley Moore Capito, West Virginia Joe Courtney, Connecticut
Tim Griffin, Arkansas John Sarbanes, Maryland

REPORT STAFF

Dan Schwager, Chief Counsel/Staff Director
Deborah Sue Mayer, Director of Investigations
Patrick McMullen, Counsel
Christopher R. Tate, Counsel
Brittany M. Bohren, Investigative Clerk

1)



LETTER OF SUBMITTAL

HOUSE OF REPRESENTATIVES,
COMMITTEE ON ETHICS,
Washington, DC, September 25, 2012.

Hon. KAREN L. Haas,
Clerk, House of Representatives,
Washington, DC.

DEAR Ms. HaAS: Pursuant to clauses 3(a)(2) and 3(b) of rule XI
of the Rules of the House of Representatives, we herewith transmit
the attached Report, “In the Matter of Representative Maxine
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IN THE MATTER OF REPRESENTATIVE MAXINE WATERS

SEPTEMBER 25, 2012.—Referred to the House Calendar and ordered to be printed

Mr. GOODLATTE, from the Committee on Ethics,
submitted the following

REPORT

I. INTRODUCTION

In July 2009, the Office of Congressional Ethics (OCE) forwarded
to the Committee on Ethics (Committee) a Report and Findings,
concluding that Representative Waters may have violated House
conflict-of-interest rules when she called the then-Secretary of the
Treasury to set-up a meeting between the Secretary! and rep-
resentatives of the National Bankers Association (NBA).2 As it
turned out, all of the NBA representatives who attended the meet-
ing were also associated with OneUnited Bank (OneUnited), and
OneUnited was the only minority bank represented at the meeting.
In light of the fact that OneUnited requested $50 million in finan-
cial assistance from the Treasury Department at the meeting, and
that Representative Waters’ husband was a former member of the
Board of Directors of OneUnited and a then-stockholder in the
bank, OCE recommended that the Committee further investigate
the allegations.

As discussed in greater detail in Section II, the Committee has
conducted an extended, and at times contentious, investigation of
the allegations OCE referred to it. That investigation spurred alle-
gations that the Committee and its staff had violated Representa-
tive Waters’ due process rights, which ultimately led to the Com-
mittee’s decision to hire Outside Counsel William R. “Billy” Martin,
the voluntary recusal of six Members of the Committee, and the
appointment of six new Members to establish a Committee of Mem-
bers who had no role in reviewing Representative Waters’ matter
in the 111th Congress and were given the sole task of resolving

1The Secretary agreed to the meeting but ultimately did not attend. Other Treasury officials
attended the meeting in his place.
2 Office of Congressional Ethics, Report and Findings, Review 09-2121, Aug. 6, 2009.
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this matter (the Waters Committee). Further, all current Com-
mittee staff who were involved in Representative Waters’ matter in
the 111th Congress were recused from the matter in the 112th
Congress.

Outside Counsel has made recommendations based on a “clear
and convincing” standard of proof. This is the standard required by
Committee Rule 23(c) to determine if allegations in a Statement of
Alleged Violation (SAV) have been proven, and is the appropriate
standard applied to Outside Counsel’s de novo review of the allega-
tions. Thus, if Outside Counsel does not believe that such a stand-
ard would be met, then his de novo review would appropriately rec-
ommend that no Investigative Subcommittee would be warranted,
and the matter should be resolved. That standard, however, only
applies to proving the allegations in an SAV in a formal adjudica-
tory proceeding which is necessary only before recommending a
sanction to the House of Representatives. To be clear, such a bur-
den of proof does not apply to the level of evidence necessary for
the Committee to express its concerns in a letter of reproval.

In addition, Outside Counsel has recommended that there is evi-
dence supporting certain conclusions (particularly regarding the
timing and nature of Representative Waters’ Chief of Staff's (COS)
knowledge of her conflict), and that the Members have the respon-
sibility to make credibility determinations about that evidence, but
that prior to the Members’ credibility determinations, the evidence
that does exist does not meet the clear and convincing standard.
The Members have now made those credibility determinations, and
applied their judgment and experience to the factual findings and
analysis of the Outside Counsel.

The Waters Committee has thoroughly reviewed Outside Coun-
sel’s final report in this matter. Additionally, the Committee pro-
vided Representative Waters and her COS the opportunity to ap-
pear before the Committee. Representative Waters’ COS took that
opportunity. The Committee heard his testimony on September 21,
2012, had a full discussion with him, and considered his testimony
carefully before reaching the Committee’s conclusion. The Com-
mittee agrees with Outside Counsel’s conclusions and recommenda-
tions. Accordingly, the Waters Committee has unanimously deter-
mined that there is not clear and convincing evidence that Rep-
resentative Waters violated any House rule, law, regulation, or
other applicable standard of conduct by her efforts to assist the
NBA and other minority and community banks in the 2008 time-
frame. However, after making its credibility determinations, the
Waters Committee has concluded that sufficient evidence suggests
that contrary to Representative Waters’ instructions and without
her knowledge, Representative Waters’ COS acted to assist
OneUnited on two occasions after the COS knew or should have
known that Representative Waters had a conflict of interest re-
garding OneUnited. Accordingly, the Waters Committee has issued
a letter of reproval to Representative Waters’ COS.

II. PROCEDURAL HISTORY

On April 2, 2009, the OCE began a review of allegations that
Representative Waters may have violated House Rule XXIII, clause
3 and House precedent regarding conflict of interest when she
called the then-Treasury Secretary and requested that Treasury
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Department officials meet with representatives from the NBA.
OCE'’s review centered on this meeting, which OCE alleged to have
focused on a single bank—OneUnited—in which Representative
Waters’ husband held stock and for which he had previously served
on the Board of Directors.

On July 24, 2009, OCE voted to refer the matter to the Com-
mittee for further investigation and transmitted its Report and
Findings on this matter to the Committee later that month. Fol-
lowing an investigation by Committee staff pursuant to authority
granted by Committee Rule 18(a), the Committee established an
Investigative Subcommittee (ISC or Waters ISC) on October 29,
2009. The staff assigned to the ISC were the former Director of In-
vestigations and two staff attorneys. That team was supervised by
the former Chief Counsel and Staff Director. During the course of
the investigation, the ISC issued 11 subpoenas, interviewed 13 wit-
nesses and reviewed over 1,300 pages of documents.

In the Spring of 2010, the ISC came to an agreement to release
a report critical of some conduct in the matter, but recommending
no further action or sanction. However, the former Chief Counsel
and Staff Director advised the Committee that the rules did not
permit an ISC to issue a report that was critical of a Member with-
out adopting a Statement of Alleged Violation (SAV) and providing
the Respondent with the opportunity for an adjudicatory hearing
under the rules for an adjudicatory subcommittee.? The former
Chief Counsel, however, also assured the ISC that Representative
Waters would accept an SAV and waive her right to a hearing.4

Ultimately, on June 15, 2010, the ISC adopted an SAV alleging
three counts of misconduct: violations of clauses 1 and 3 of House
Rule XXIII, the House Code of Official Conduct, and paragraph 5
of the Code of Ethics for Government Service. On June 30, 2010,
Representative Waters filed a Motion for Bill of Particulars. The
following day, on July 1, 2010, the ISC issued an Order denying
the Motion for Bill of Particulars. On July 12, 2010, Representative
Waters filed a Motion to Dismiss the SAV. The ISC denied this mo-
tion on July 15, 2010.

On July 28, 2010, the ISC transmitted the SAV to the full Com-
mittee. Shortly thereafter, the Committee established an Adjudica-
tory Subcommittee (ASC or Waters ASC) to conduct a hearing on
the SAV. The same staff members who had been assigned to and
worked on the Waters ISC continued to work on the Waters ASC,
with the addition of another staff attorney. Throughout August
2010, the staff interviewed numerous witnesses, and sought the
voluntary production of documents from various sources. During
this time period, staff also attempted to schedule a settlement con-
ference with Representative Waters.

On August 25, 2010, counsel for Representative Waters sub-
mitted a letter objecting to the ongoing investigation by the ASC.
Specifically, counsel stated that “[s]luch inquiry violates both this
Committee’s rules and comparable federal criminal procedures and
raises significant questions about the sufficiency of the evidence
that the Investigative Subcommittee relied upon when it issued the
charges contained in its SAV.” The then-Chair and the then-Rank-

3 As discussed below, the Waters Committee disagrees with this interpretation.
4The former Chief Counsel’s assurances proved to be incorrect.
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ing Member jointly responded to this letter on August 31, 2010,
highlighting the fact that Committee Rule 23 contemplates that
both the Committee counsel and the Respondent will prepare their
case for a hearing, and also reminding counsel that criminal law
precedent is not binding on the Committee, as the disciplinary pro-
ceedings in the House are not a criminal trial.

After a series of disagreements between the Committee Members
and staff regarding scheduling, on October 7, 2010, the ASC sched-
uled a hearing in Representative Waters’ matter for November 21,
2010. On or about October 12, 2010, the Committee postponed the
date of the hearing by one week, until November 29, 2010.

On November 15, 2010, staff submitted a formal motion to the
ASC to recommit the matter to the ISC, on the grounds that it had
obtained new evidence. The following day, Representative Waters
filed a response to the Motion to Recommit. On November 18, 2010,
the ASC voted to recommit the matter to the ISC.

As explained more fully in the Report of Outside Counsel, the de-
cision to recommit the matter preceded a significant upheaval in
the makeup of Committee staff and the conduct of Committee busi-
ness for the duration of the 111th Congress. The personnel issues
that began in November 2010 were ongoing at the beginning of the
112th Congress, and only began to be resolved once the Committee
hired a new Staff Director and Chief Counsel on May 2, 2011. The
Committee was without a full complement of staff until July, 2011.
By the end of the 111th Congress, the Committee recognized the
need to hire Outside Counsel to complete this matter. However, the
Committee had to first reconstitute its full time staff, which post-
poned the process for selecting and formalizing a relationship with
Outside Counsel until the hiring of Mr. Martin on July 20, 2011.

The Committee’s first charge to Outside Counsel was a thorough
review of the serious allegations regarding the Committee’s own
conduct in this matter. Mr. Martin thus conducted an extensive re-
view of due process allegations raised by both Representative
Waters and the Committee itself, which included a document re-
view comprising over 100,000 pages, interviews of 26 witnesses, in-
cluding all Members of the Committee from the 111th Congress as
well as all current and former staff who may have had knowledge
of the relevant issues, and a significant and thorough analysis of
the legal issues as embodied in Part IT of Outside Counsel’s Report.
The vast majority of this review took place between July, 2011 and
the end of 2011. However, one witness refused to testify without
the issuance of a subpoena. This same witness indicated an inten-
tion to refuse to answer questions upon the issuance of a subpoena
on the basis of the witness’ Fifth Amendment privilege. The wit-
ness did ultimately testify before the Waters Committee, but the
witness’s recalcitrance delayed the completion of the first phase of
Outside Counsel’s review by at least four months.

On February 17, 2012, based on the advice received from Outside
Counsel, six Members of the Committee for the 112th Congress—
the Chairman, the Ranking Member, and all current Committee
Members who also served on the Committee during the 111th Con-
gress—voluntarily requested recusal from this matter. Outside
Counsel did not find any evidence of wrongdoing by any Member
of the Committee, and no Member requested recusal because of any
such wrongdoing. Instead, the Members requested recusal because:
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(1) They believed that, out of an abundance of caution and
to avoid even an appearance of unfairness, their voluntary
recusal would eliminate the possibility of questions being
raised as to the partiality or bias of Committee Members con-
sidering this matter;

(2) They wanted to assure the public, the House, and Rep-
resentative Waters that this investigation was continuing in a
fair and unbiased manner; and

(3) They wanted to move this matter forward in a manner
that supports the greatest public confidence in the ultimate
conclusions of this Committee.5

The recusals necessitated bringing six new, substitute Members
of the Committee, who were appointed on February 17, 2012 as
well, up to speed on the work of Outside Counsel. Upon completion
of this process and Outside Counsel’s due process review, Outside
Counsel submitted his conclusions from that phase of the review to
the newly constituted Waters Committee in May, 2012. On June 6,
2012, the Acting Chairman and Acting Ranking Member of the
Waters Committee wrote to Representative Waters, notifying her
that upon the advice of Outside Counsel, the Waters Committee
had unanimously found that none of the individual allegations
raised regarding the conduct of Committee Members or staff, nor
the totality of the circumstances of those claims, amounted to a
deprivation of her due process rights.

Only upon conclusion of the first phase of the review was Outside
Counsel authorized to conduct a de novo review of the actual sub-
stance of the allegations against Representative Waters. This re-
view was similarly thorough; Outside Counsel reviewed all prior
ISC and staff interview transcripts and all documents produced to
the Committee, and also re-interviewed several key witnesses.
Members of the Waters Committee also reviewed many of these
ISC and staff interview transcripts and key documents. Finally,
after providing Representative Waters and her COS the oppor-
tunity to appear before the Committee, the Waters Committee held
a public hearing on September 21, 2012. The Committee heard
Representative Waters’ COS’ testimony and fully considered it. The
Outside Counsel’s findings and conclusions for both phases of its
work are set forth in the attached Outside Counsel’s Report.

The Waters Committee, which has been involved in this matter
for less time than any other participant, notes that many factors
contributed to the length of this matter, which, given all those fac-
tors, while unfortunate, was not, in fact, unreasonable. Such fac-
tors include: (1) the significant number of motions and complaints
raised by Representative Waters and the unprecedented level of
consideration given to those concerns, even though all were eventu-
ally dismissed; (2) the very complicated task of tracking legislative
actions by various staff, offices, lobbyists and departments at the
center of the financial crisis in September and October of 2008; (3)
the breakdown of communications in the last Congress, discussed
more fully below; and (4) the normal demands of conducting thor-
ough and responsible investigations. The time Outside Counsel
spent on this matter is entirely appropriate. In total, Outside

58See Letter from the Chairman, Committee on Ethics to the Speaker of the House of Rep-
resentatives at 2 (February 17, 2012), available at http:/ethics.house.gov/sites/ethics.house.gov/
files/Letter%20to%20the%20Speaker.pdf.
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Counsel reviewed over 150,000 pages of documents, in addition to
conducting numerous interviews. In fact, of the numerous occasions
in which the Committee has engaged an outside counsel for such
matters, 14 months is an average length of engagement.

III. ANALYSIS

As Section II details, Outside Counsel’s work proceeded in two
phases. First, Outside Counsel reviewed allegations raised by both
Representative Waters and the Committee that the Committee and
its staff had violated Representative Waters’ due process rights.
After an extensive investigation, Outside Counsel concluded, and
recommended that the Waters Committee find, that none of the
conduct alleged, either considered separately or in its totality,
amounted to a violation of Representative Waters’ due process
rights. In reaching this conclusion, Outside Counsel assumed, for
purposes of its due process analysis only, that certain conduct actu-
ally occurred as alleged. Thus, Outside Counsel assumed that a
member of Committee staff disclosed confidential Committee infor-
mation, in violation of the Committee’s confidentiality rules. Out-
side Counsel found that Representative Waters also violated the
Committee’s rules by disclosing confidential Committee information
during a televised press conference and on her House Web site.
Outside Counsel also found that certain Committee staff commu-
nicated with Committee Members from one party regarding active
matters, including Representative Waters’ matter, without copying
the Committee as a whole. Finally, Outside Counsel assumed that
a former member of the Committee staff made comments that were
racially insensitive and completely inappropriate.

Outside Counsel took these allegations extremely seriously, as
did the Waters Committee. Outside Counsel concluded, for the rea-
sons detailed in his thorough legal and factual analysis, that none
of the alleged conduct rose to the level of a violation of Representa-
tive Waters’ constitutional rights. The Waters Committee, whose
Members had no role with respect to the investigation of Rep-
resentative Waters’ matter during the 111th Congress, unani-
mously agreed with this conclusion and independently made the
same determination.®

Having completed the due process review, Outside Counsel com-
menced the second phase of his work, reviewing the substantive al-
legations raised by the OCE Report and Findings. After reviewing
the entire evidentiary record, including information from OCE and
all of the information gathered during the Committee’s prior inves-
tigation, and conducting additional interviews, Outside Counsel
concluded and recommended that the Committee find that Rep-
resentative Waters did not violate any House rule, law, regulation,
or other applicable standard of conduct. The Waters Committee
unanimously concurred with this recommendation.

With respect to Representative Waters’ actions to set up a meet-
ing between the then-Treasury Secretary and representatives from
the NBA—who were also associated with OneUnited—Outside
Counsel concluded that Representative Waters reasonably believed,
at the time she requested the meeting, that the attendees would

6The Waters Committee’s conclusions with respect to the due process review were previously
detailed in two public statements, dated June 6, 2012 and June 8, 2012.
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be speaking on behalf of minority banks generally. While it appears
that all of the minority bankers who attended the meeting were as-
sociated with OneUnited, and that OneUnited was alone in re-
questing substantial financial assistance from the Treasury Depart-
ment at the meeting, the record indicates that Representative
Waters did not have reason to know of either of these facts when
she arranged the meeting. Accordingly, Outside Counsel rec-
ommended that the Waters Committee find that Representative
Waters reasonably believed she was arranging the Treasury meet-
ing on behalf of a broad class of minority banks, and that in doing
so she did not violate any House rule, law, regulation, or other ap-
plicable standard of conduct. The Waters Committee agreed with
Outside Counsel’s recommendation.

Outside Counsel also reviewed allegations that Representative
Waters’ COS took steps to assist OneUnited after Representative
Waters realized that the bank made a request for federal financial
assistance from the Treasury Department and that she had a con-
flict of interest regarding the bank’s request—and any other efforts
to provide specific financial assistance to OneUnited—due to her
significant financial interest in the bank. Outside Counsel con-
curred in Representative Waters’ determination that she had a con-
flict of interest with respect to OneUnited’s request for specific fi-
nancial assistance. Outside Counsel also recognized that the House
Rules prohibit Members from doing anything through staff that the
Rules prohibit them from doing directly.? Further, longstanding
Committee precedent holds Members responsible for the actions of
their staff, when those actions are within the scope of the staff’s
official duties.® Thus, Outside Counsel believed that if Representa-
tive Waters’ COS knowingly ignored Representative Waters’ con-
flict of interest—after the conflict became clear—and facilitated
OneUnited’s request for federal financial assistance, Representative
Waters could be responsible for violating House rules.

However, Outside Counsel recommended that the Committee
find that the evidence here does not establish that Representative
Waters violated House rules. As Outside Counsel’s Report details,
it appears that Representative Waters recognized and made efforts
to avoid a conflict of interest with respect to OneUnited. She in-
formed the then-Chairman of the House Financial Services Com-
mittee that she was “not going to be involved in” OneUnited’s re-

7See, e.g., Comm. on Ethics, In the Matter of Allegations Relating to Representative Laura
Richardson, H. Rep. 112-642, 112th Cong. 2d Sess. Appendix B at 58 (2012) (“Members are re-
sponsible for violations that occur in their office, and cannot shield themselves from liability by
using staff as a proxy for wrongdoing”); House Comm. on Standards of Official Conduct, In the
Matter of the Investigation into Officially Connected Travel of House Members to Attend the
Carib News Foundation Multinational Business Conferences in 2007 and 2008 (hereinafter Carib
News), H. Rep. 111-422, 111th Cong., 2d Sess. 126 (2010) (“it would not well serve the House
as an institution to allow its Members to escape responsibility by delegating authority to their
staff to take actions and hide behind their lack of knowledge of the facts surrounding these ac-
tions.”)

8See, e.g., Carib News at 122 (“Many times Members act through the actions of their staff
and, therefore, should be held liable for those actions in certain circumstances”); Comm. On
Standards of Official Conduct, In the Matter of Representative E.G. “Bud” Shuster, H. Rep. 106—
979, 106th Cong. 2d Sess. 31 (2000) (Member held liable for violations of prohibition on cam-
paign work by official staff arising from lack of uniform leave policy, despite finding of no evi-
dence that the Member was aware that staff were performing campaign-related work in the con-
gressional office); Statement Regarding Complaints Against Representative Newt Gingrich, 101st
Cong. 2d Sess. 60, 165-66 (1990) (Member held responsible for violations arising out of presence
of political consultant in his office); In the Matter of Representative Austin J. Murphy, H. Rep.
100-485, 100th Cong. 1st Sess. 4 (1987) (“a Member must be held responsible to the House for
assuring that resources provided in support of his official duties are applied to the proper pur-
poses”)
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quest for assistance from the Treasury Department, and then re-
layed this decision to her COS. Accordingly, Outside Counsel con-
cluded and recommended that the Waters Committee find that
Representative Waters did not violate House rules by failing to ex-
ercise adequate oversight of her COS with respect to his work on
behalf of OneUnited.

The significant difference between the Waters Committee’s con-
clusions in this matter and the report that the ISC in the 111th
Congress was prepared to adopt is that the ISC was prepared to
find that Representative Waters failed to adequately supervise her
COS and thus allowed him to take actions to assist OneUnited that
Representative Waters herself could not have taken. As previously
noted, the Committee has previously held Members responsible for
the actions of their staff in some circumstances, where the staff act
within the scope of their official responsibilities.?® However, the
Waters Committee finds that Representative Waters took at least
three steps to inform her COS of her conflict of interest with re-
spect to OneUnited and to prevent the COS from acting on that
conflict: (1) she publicly disclosed her financial interest in
OneUnited at a Financial Services subcommittee hearing and on
her annual Financial Disclosure Statements; (2) she informed the
Chairman of the Financial Services Committee of the conflict and
indicated that she would not be involved with OneUnited’s request
for financial assistance; and (3) she informed her COS of her con-
versation with the Chairman and directed her COS not to involve
himself with OneUnited’s request. These actions distinguish Rep-
resentative Waters’ conduct from other matters in which the Com-
mittee has found a Member to have violated House rules by failing
to supervise their staff.

Outside Counsel also analyzed the conduct of Representative
Waters’” COS, who is also her grandson. Outside Counsel consid-
ered evidence that Representative Waters told her COS of her con-
flict of interest with respect to OneUnited prior to September 19,
2008, which is the first date on which the COS sent an email that
was unambiguously intended to assist OneUnited specifically. Out-
side Counsel determined that the record clearly established that
Representative Waters and the former Chairman of the Financial
Services Committee both recalled a conversation in which Rep-
resentative Waters recognized that she had a conflict of interest
with respect to any specific request for financial assistance by
OneUnited, and agreed not to be involved with such requests. In-
deed, the Chairman of the Financial Services Committee testified
that he told Representative Waters, “I recommend that you stay
out of it.” However, Outside Counsel recommended that the record
did not establish, to a clear and convincing standard, that Rep-
resentative Waters had this conversation with the Chairman of the
Financial Services Committee, or relayed it to her COS, by Sep-
tember 19, 2008. The weight of the evidence suggests that Rep-
resentative Waters’ conversation with the Chairman of the Finan-
cial Services Committee occurred no later than September 20,
2008, and that Representative Waters likely directed her COS not
to work on OneUnited matters soon after that conversation. For
this and other reasons, the Waters Committee thus concluded that

9See n.8 supra.
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the COS knew or should have known he was not to work on
OneUnited matters before he emailed information regarding
OneUnited’s holdings of Fannie Mae and Freddie Mac stock to a
Financial Services Committee staffer on September 23, 2008.

The Waters Committee notes that Outside Counsel did not con-
clude that the conversations between Representative Waters and
the Chairman of the Financial Services Committee, or between her
and her COS, definitely occurred on or before September 19, 2008.
Rather, Outside Counsel recommended that the evidence could not
establish, to a clear and convincing standard, that those conversa-
tions occurred before that date.

The Waters Committee, in weighing the credibility of the wit-
nesses and relative strength of the evidence in the record, con-
cluded that Representative Waters likely instructed her COS not to
work on OneUnited matters before September 19, 2008. The
Waters Committee credited the testimony of the former Chairman
of the Financial Services Committee in late 2009 that his conversa-
tion with Representative Waters about OneUnited probably oc-
curred around the time of the NBA’s meeting with the Treasury
Department, which was held on September 9, 2008. In fact, the
closest reading of the then-Chairman’s testimony provides an indi-
cation that his conversation with Representative Waters occurred
early in the week of September 8, 2008, because that was the first
time in which both parties were together in Washington, DC after
the Chairman received a call from a Massachusetts State Senator
alerting him to OneUnited’s problems. The Waters Committee ac-
knowledges that when Outside Counsel interviewed the former
Chairman nearly two years later, his recollection of the date of the
conversation was less firm. In that interview, the Chairman indi-
cated that he believed the conversation occurred “[blefore Sep-
tember 19 or 20,” but was only certain that it occurred by Sep-
tember 20th. In light of the passage of time between these inter-
views, the Waters Committee gave greater weight to the Chair-
man’s initial recollection, which, in any event, was not inconsistent
with his more recent testimony.l®© Accordingly, the Waters Com-
mittee did not credit the COS’s testimony that Representative
Waters conveyed that conversation to him, and her direction with
respect to refraining from work on OneUnited matters, in late Sep-
tember or early October 2008.

The Waters Committee also concluded that it strained credibility
to assert, as the COS did, that when Representative Waters in-
formed the COS of her conversation with the Chairman of the Fi-
nancial Services Committee, she directed him only “not to, quote/
unquote, work on issues that day.” (Emphasis added.) The Waters
Committee questioned why, if Representative Waters felt that she
had a conflict of interest with respect to OneUnited matters, she
would instruct her COS to refrain from working on such matters
for only one day. The Waters Committee’s conclusion was bolstered
by Representative Waters’ own description of her direction to her
COS during an August 2010 press conference:

10Tn the former Chairman of the Financial Services Committee’s recent interview, he agreed
that his conversation with Representative Waters concerning OneUnited was within the ten day
period following the Treasury Department meeting. This recollection is obviously not incon-
sistent with his statement in the same interview that the conversation was before September
19, 2008.
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There has also been a question about whether or not I
instructed my staff not to get involved with OneUnited
Bank, and their interest in assessing (sic) TARP
funds . . .

I told my chief of staff that I had informed Chairman
Frank about OneUnited Bank’s interest, that we were only
concerned about small and minority banks broadly, that
Chairman Frank would evaluate OneUnited’s issue and
make a decision about how to proceed.

And given the e-mails that the committee has offered as
their evidence, we communicated with each other clearly.

Representative Waters did not state that she qualified or limited
her direction to her COS in any way, and she stated that she
“clearly” communicated that direction to her COS. This conclusion
is further bolstered by the testimony of the Chief Counsel for the
Financial Services Committee, who stated that “[the COS] and I
had a conversation. I don’t remember if I—I don’t remember how
we came to have it, whether I called him in or he stopped by. But
we had a very brief conversation in which he mentioned the con-
cern about a conflict and indicated that [Representative] Waters
therefore would not be playing an active role in regard to
[OneUnited] because of the concern about the conflict.” This testi-
mony confirms that the COS understood the import of the instruc-
tion from Representative Waters and chose to act in contravention
of that instruction.

Outside Counsel also considered evidence suggesting that Rep-
resentative Waters’ COS knew or should have known—regardless
of how and when Representative Waters conveyed her conflict of in-
terest to him—that Representative Waters had a significant finan-
cial interest in, and thus a potential conflict of interest with respect
to, OneUnited. That evidence included Representative Waters’ dis-
closure of the stock ownership during a public meeting of a Finan-
cial Services subcommittee in October 2007. The COS testified that
he was aware of the hearing before it occurred, and discussed Rep-
resentative Waters’ testimony regarding OneUnited with her be-
forehand. The COS further testified that he sometimes attended
hearings with Representative Waters, but he could not recall
whether he attended the October 2007 hearing or heard Represent-
ative Waters disclose her husband’s ownership of OneUnited
stock.1l The Waters Committee’s conclusion that the COS knew or
should have known of his employing Member’s financial interest in
OneUnited is further supported by Representative Waters’ own tes-
timony to the Committee that her COS “would have known that

11Representative Waters’ COS represented to the Committee “that the disclosure that [Rep-
resentative Waters] made publicly [at the October 2007 hearing] referenced only her husband’s
director position, not a financial interest.” He also indicated that a video recording of the hear-
ing showed that he was not present when Representative Waters made the disclosure he ref-
erenced. The COS is incorrect on both counts. Representative Waters made two disclosures, at
different times in the hearing. Her first statement on the topic disclosed only that her husband
“is a director of a minority bank.” However, later in the hearing, Representative Waters added
that her husband “is also a shareholder in OneUnited Bank.” See Hearing Before the Sub-
committee on Oversight and Investigations of the Committee on Financial Services, U.S. House
of Representatives, 110th Cong., 1st Sess., October 30, 2007, at 6, 21-22. Further, the video re-
cording of the hearing only shows half of the audience in the hearing room and limited views
of certain seats behind the Members, and thus does not establish whether the COS was in the
gearing ﬁ)om when Representative Waters disclosed her husband’s financial interest in

neUnited.
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my husband was invested in OneUnited.” 12 Further, Representa-
tive Waters disclosed her financial interest on her Financial Disclo-
sure Statements. Finally, the COS suggested to the ISC that he un-
derstood at the time that the conversation between Representative
Waters and the former Chairman of the Financial Services Com-
mittee centered on Representative Waters’ conflict of interest. De-
spite the evidence to the contrary, including Representative
Waters’” own statement, the COS denied any knowledge of Rep-
resentative Waters’ financial interest in OneUnited to Outside
Counsel.

Outside Counsel recognized the evidence suggesting that the
COS knew or should have known of Representative Waters’ finan-
cial interest in OneUnited, but recommended that the record,
standing alone, did not establish that conclusion to a clear and con-
vincing standard. Outside Counsel thus deferred to the Waters
Committee to weigh the credibility of the COS’s claimed ignorance
of Representative Waters’ financial interest in OneUnited, in light
of the evidence to the contrary. The Waters Committee credits Rep-
resentative Waters’ own statement regarding her COS’s knowledge
and the totality of the evidence in concluding that the COS knew
or should have known of Representative Waters’ financial interest
in OneUnited. Thus, the COS knew or should have known that
Representative Waters had a conflict of interest with respect to
specific actions to assist OneUnited, regardless of how and when
Representative Waters informed him that she believed such a con-
flict existed.

The Waters Committee agrees with Representative Waters’ de-
termination that she could not take specific actions to assist
OneUnited due to her significant financial interest in the bank.
First, it is clear to the Waters Committee, as it was to Representa-
tive Waters, that Representative Waters did have a conflict which
prevented her from taking particular action to uniquely assist
OneUnited. The Waters Committee notes that Representative
Waters had an investment in OneUnited which, at that time, was
worth approximately $350,000. Furthermore, the assistance
OneUnited was seeking was nothing less than avoiding the failure
of the bank itself. Such failure could have cost Representative
Waters her entire investment.

It is the Waters Committee’s belief, and hope, that most Mem-
bers understand that they cannot take official actions that would
assist a single entity in which the Member has a significant inter-
est, particularly when that interest would clearly be affected by the
assistance sought. Certainly Representative Waters seemed to un-
derstand that principle.

In assessing the credibility of Representative Waters’ COS’ state-
ments on this point, the Waters Committee considered other state-

12 Representative Waters testified as follows:

Th(fi Witness. I remember when we had a FIRREA hearing and I said my husband was in-
vested.

ISC Chairwoman. Because there was a witness from OneUnited at the hearing?

The Witness. Yeah. They had people there from NBA and some other places, and FDIC was
there, everybody was there, and I disclosed publicly. I disclosed in all my required disclosure.
I mean, I've never tried to hide anything.

ISC Chairwoman. So [the COS] understood there was a financial interest there because of
the public disclosures, because of your disclosure——

The Witness. He would have known that my husband was invested in OneUnited. The public
knows, everybody knows. The newspapers knew. My financial disclosure papers were available
to everybody.
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ments by the COS that the Waters Committee found inconsistent
with the record. For example, when the COS was asked whether
a person who communicated with the COS about the impact of the
conservatorship was associated with OneUnited, the COS answered
“I'm not sure.” But the COS received an email from that person on
July 16, 2008, in which the sender referenced “OneUnited Bank
. . . on whose board I serve.” The sender stated that he made this
statement for “[flull disclosure,” but that he believed the COS al-
ready knew at the time that he was on the Board of Directors of
OneUnited. After being confronted with these inconsistencies at the
hearing on September 21, 2012, the COS changed his testimony yet
again. At the public hearing, the COS told the Committee that he
did not deny knowing that the individual was on the OneUnited
Board, but explained that in matters on Capitol Hill, individuals
often “wear many hats.” While he is correct to assert that, in life,
people may serve in more than one role, the COS’ September 21,
2012, testimony regarding his knowledge of the individual’s posi-
tion with OneUnited directly contradicts his testimony before the
Outside Counsel just two months earlier on July 5, 2012.13 Qutside
Counsel expressed the same concerns about the COS’ credibility at
the September 21, 2012 hearing when he stated,

Indeed, the Committee could reasonably find that [the
COS’] credibility is even less now than before this hearing
started. On two key points, [the COS] appears to have
changed his testimony today when confronted with evi-
dence and arguments that contradict his earlier state-
ments. Those points include [the COS’] knowledge of
whether [the individual] was a OneUnited Board mem-
ber—which [the COS] previously denied knowing but is
now admitting—and his admission that Representative
Waters told him to stop working on OneUnited matters
and did not limit that instruction to just one day. That is
a difference in his testimony.

Representative Waters’ COS has suggested that the Committee
has, in its Report in In the Matter of Representative Graves, pre-
viously excused certain actions in matters where there may be a
conflict of interest.14 The COS’ reliance on Graves is misplaced for
two reasons.15

First, Graves is factually distinct from this case in almost every
relevant respect. Representative Graves invited a friend to testify
before the Committee on Small Business, on behalf of the Missouri
Soybean Association. Representative Graves’ friend had an invest-
ment in two renewable fuel cooperatives in which Representative
Graves’ wife had also invested. But Representative Graves’ friend
did not appear on behalf of either of those cooperatives, and the

13This is only one example of the serious concerns the Waters Committee had about the COS’
testimony. As Outside Counsel noted in their Report and at the September 21, 2012 hearing,
there were other examples where the COS’ testimony changed after being confronted with con-
tradictory evidence.

14 Representative Waters’ COS submitted his views of the Committee’s precedents in an inter-
view with Outside Counsel.

15The Waters Committee notes that the Committee’s decision in Graves postdated the facts
of this case, and so the COS could not have relied on it at the time. See Committee on Standards
of Official Conduct, In the Matter of Representative Sam Graves, H. Rept. 111-320, 111th Cong.
1st Sess. (2009) (Graves). In fact, the Committee’s position at the time of the events of this case
can be found in the House Ethics Manual, released in Spring 2008. See House Ethics Manual
(Ethics Manual) at 237 (2008).
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Small Business Committee did not intend to take any action to
benefit those cooperatives; in fact, the hearing in question did not
involve any legislation that would ultimately come to the House
floor.16 By contrast, the financial connection between Representa-
tive Waters and OneUnited was more direct (given that she actu-
ally owned stock in the entity in question) and the actions con-
templated (attempts to prevent significant financial losses to
OneUnited, either legislatively or through collaboration with the
Treasury Department) more impactful than those in Graves.

Second, while Representative Waters’ COS appears to rely on a
single sentence in Graves that might be construed to support the
proposition that a Member may advocate on behalf of singular enti-
ties in which the Member has a financial interest, so long as that
interest is a small enough fraction of the entity’s ownership that
the Member might be situated as a member of a “class” of investors
in that entity, the Committee’s actual statement is considerably
more limited than the COS suggests. In Graves, the Committee
stated that Representative Graves’ wife held a “minimal” interest
in two biofuels companies and thus, “even if Mr. Hurst’s testimony
benefited only the two companies in which Mrs. Graves was in-
vested, Representative Graves’ or Mrs. Graves’ personal financial
interest in either investment would have been affected as members
of a class of investors and not as individuals.” 17 This single sen-
tence of dicta the COS cites was entirely unnecessary to the Com-
mittee’s decision in Graves,18 which rested instead on the facts
that: (1) the witness was testifying about matters of interest to an
entire association of similar entities; (2) the witness did not make
any specific requests on behalf of any one entity; (3) neither Rep-
resentative Graves nor Mrs. Graves could derive a financial benefit
from the friend’s testimony; (4) Representative Graves did not, in
fact, derive a financial benefit from the testimony; and (5) in any
event, the witness met all reasonable and objective requirements
established for a witness before the Small Business Committee.
But even if it were not dicta, the COS’ interpretation of Graves
cannot be correct.

Certainly, the language in the Report concerning Representative
Graves should not suggest that all actions on behalf of a single en-
tity are permissible as long as there are numerous shareholders,
and the interest itself is disclosed. For instance, a Member could
hold two million dollars worth of stock in a major public corpora-
tion, and still hold a fraction of a percent of the overall stock. But
to suggest that that Member, or their office, should be able to take
official action that would uniquely affect that corporation, and di-
rectly impact the Member’s two million dollar investment would be
shocking to the public and to the principles and guidance that have
long been a part of the standards of conduct in the House of Rep-
resentatives.

It is also often said that the preferred method of addressing con-
flicts is full and complete disclosure of the facts that pose a conflict.
That is largely true because Members are expected to be integral

16 See Graves at 1-3.

17 See id. at 18.

18 See id. at 17 (“assuming arguendo that Representative Graves or his wife benefited finan-
cially from [the] testimony”); id. at 18 (“even if Representative Graves or his wife had derived
a financial benefit from [the] testimony, such benefit would only have been as a member of a
class of investors in renewable fuel companies.”).
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parts of their districts, and will not always be able to distinguish
their interests from those of broader groups of their constituents.
However, it has never been suggested that disclosure is the only
method for addressing conflicts, and that the House has no rules
prohibiting acting in conflict. One problem with assuming that dis-
closure of interests cures all conflicts is that the actions taken with
regard to those conflicts are not always disclosed. For instance, in
this case, while Representative Waters’ interest in OneUnited was
disclosed, Representative Waters’ COS’s actions to obtain direct as-
sistance for OneUnited from other offices in the House would not
have been publicly disclosed but for an investigation into allega-
tions of impermissible conflicts by the Office of Congressional Eth-
ics or this Committee.

Instead, Committee precedent and guidance is clear, as pre-
sented by the Outside Counsel and reiterated here by the Waters
Committee, that such directed actions are impermissible. For in-
stance, the Ethics Manual makes clear that legislative or official
action—other than voting—on behalf of an entity in which a Mem-
ber has an interest requires added circumspection and may impli-
cate the rules and standards that prohibit the use of one’s official
position for personal gain.'® More directly, when the House began
to require that Members certify their lack of financial interest in
certain official actions, the Committee provided clear guidance as
to what such impermissible financial interests would include. That
guidance states that “a Member’s direct ownership of stock, even
a small number of shares in a widely held company, likely would
constitute a financial interest under Rule 23.”20 Therefore, any
suggestion that there is no indication in the precedent or guidance
of the Committee giving notice to Members and their staff to avoid
providing official assistance to entities in which the Member has a
significant financial interest, is simply incorrect. In addition, to the
extent it contradicts this clear guidance, Graves should not be read
to permit Members free rein to act on behalf of a single entity in
which they have a publicly disclosed financial interest, merely be-
cause there are numerous shareholders.

Accordingly, the Waters Committee finds that the COS could not,
consistent with House rules, take actions specifically directed at as-
sisting OneUnited. However, as Outside Counsel’s Report estab-
lishes, Representative Waters’ COS did take such actions on at
least two occasions. While Outside Counsel did not determine that
the COS’s efforts ultimately benefitted OneUnited, the House rules
do not permit a Member or their staff to take specific actions that
would, if effective, accrue to the financial benefit of the Member.
The Waters Committee finds that Representative Waters’ COS vio-
lated House rules by acting to specifically benefit OneUnited after
he knew or should have known that Representative Waters had a
significant financial interest in OneUnited—which interest would
have been dramatically affected if OneUnited did not receive the
assistance—and most likely after he had been instructed not to
take such actions.

In deciding to resolve this matter at this stage, the Waters Com-
mittee has not followed the course taken by the Committee in the

19 See Ethics Manual at 237.
20]d. at 239.
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111th Congress, which impaneled an ISC, adopted an SAV, and
impaneled an ASC before recommitting the matter to the ISC. It
is important to note that the ISC in the 111th Congress had agreed
to issue a report, much like Outside Counsel’s Report here, which
expressed concerns regarding the actions of Representative Waters’
COS and the liability that Representative Waters had for those ac-
tions. However, the former Staff Director and Chief Counsel ad-
vised the ISC that it could not issue such a report without first
adopting an SAV. The former Staff Director and Chief Counsel
viewed the SAV/ASC process as the sole mechanism for the Com-
mittee to adopt a report criticizing a Member’s conduct, in part
based on the concern that issuing such a report, without adopting
an SAV and conducting an ASC hearing, would deprive the Mem-
ber of procedural rights that flow from those steps, including the
right to review the SAV and the supporting evidence. The Waters
Committee disagrees with that interpretation.

Instead, the Waters Committee’s decision to resolve this matter
without impaneling an ISC or adopting an SAV is based on two
considerations. First, this Committee believes that, contrary to the
advice of the former Chief Counsel, it is inappropriate to adopt an
SAV where the Committee concludes that disciplinary findings and
sanctions are not warranted. Second, the Waters Committee be-
lieves that, while the Rules may require some form of notice and
hearing prior to the publication of a report critical of the conduct
of a Member or staff, that notice and hearing is not limited to the
SAV/ASC procedure. Rather, this Committee believes that notice
and hearing, when there is no finding that discipline is warranted
and no recommendation for a sanction by the House, requires only
advance opportunity to review the report and to address the Com-
mittee in a Committee hearing. Such a hearing may be conducted
as any other congressional hearing; the rules governing the adop-
tion of an SAV or conduct of an ASC hearing would not apply.2!
The Waters Committee notes that, as with claims of a prohibition
on ex parte communications between Committee Members and
staff—which does not exist—the requirement for formal notice and
hearing prior to the publication of some Committee reports, regard-
less of whether disciplinary findings or sanctions are recommended,
is overly burdensome and may lead to greater backlogs and delays,
and fewer public reports of Committee activity, particularly when
the Committee does not believe disciplinary action is required.

Although it does not believe that disciplinary action or sanctions
are warranted by the allegations against Representative Waters,
the Waters Committee takes this opportunity to again caution all
Members that they may be held responsible for the actions of their
staff, and to emphasize each Member’s obligation to properly super-
vise all staff. The Waters Committee believes that these rules and
standards of conduct are unambiguous and clearly established. It
is equally clear that a Member or their staff may not take actions
which are intended to assist a specific entity in which the Member
has a financial interest, and in a manner that could affect that in-
terest. Thus, a Member is responsible for ensuring that her or his
staff does not take actions that the Member could not take due to

21 Committee staff has consulted with the Parliamentarian, who agrees with this interpreta-
tion.
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the Member’s own financial interests. Generally speaking, Mem-
bers are expected to be aware of actions that staff take on the
Member’s behalf. However, where a Member has financial interests
that could be affected by such actions by staff, the Member’s re-
sponsibility for oversight of their staff may require additional
measures by the Member.

Specifically, where a Member is aware that they may have a con-
flict of interest with respect to advocacy on behalf of certain per-
sons, entities, or issues, the Member should inform all members of
their staff of the potential conflict. A best practice to avoid mis-
takes, misunderstandings, and matters such as this, may be to no-
tify all staff of each of the particular entities in which the Member
has a financial interest, and document that notification. Staff
should also be instructed to inform any entities in which the Mem-
ber has a financial interest, to direct their specific requests for as-
sistance to another Member or committee.

The Waters Committee recognizes that Representative Waters
has long had an important role with respect to protecting minority
and community banks, and that, as a senior Member of the Finan-
cial Services Committee, she can serve as a key advocate for those
entities. However, the need to inform staff of potential conflicts of
interest is most acute when a Member is intimately involved in
representing a particular industry, policy interest, or other defined
constituency and the Member has an interest in one particular en-
tity in that constituency. Put another way, the more likely it is
that an entity in which a Member holds a financial stake will come
to that Member’s office for assistance, perhaps because of their
leadership positions and relative influence, the more that Member
must make sure to prevent such conflicts.

One of the issues that complicated the resolution of this matter
was the nature of the relationship between Representative Waters
and her COS, who is also her grandson. Federal law prohibits a
Member from employing the Member’s “relative,” as defined by 5
U.S.C. §3110. While the statutory definition does not include a
grandchild, the Waters Committee recommends that the House
consider amending relevant statutes or House Rules to recognize
that employer/employee relationships with grandchildren can be
just as fraught with risk as other familial relationships. It is clear
to the Waters Committee that the appearance issues that those sit-
uations raise can be just as troubling as those with children.

The Waters Committee also notes another issue that arose in the
consideration of this matter during the 111th Congress, namely the
breakdown in communications within the Committee and the per-
ception that Committee Members and staff were acting on a par-
tisan basis. The Committee works best when, and demands that,
Members exercise their own independent and non-partisan judg-
ment when considering matters before the Committee. Therefore,
the Committee must operate on the principles of open, frank, and
non-partisan communications. If concerns about partisan conduct
among Committee Members or staff arise, the Committee must re-
turn to these basic principles. During the Committee’s investiga-
tion of this matter in the 111th Congress, suspicions arose between
all Members on one side of the Committee and the Committee lead-
er from the other side, along with both partisan designees and cer-
tain nonpartisan staff who became seen as aligned with one party
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or the other. The mutual suspicions were the same: that Members
and staff were acting in partisan political ways. Some of those sus-
picions were based on the belief that, for partisan reasons, certain
staff were communicating with Members of only one party. There
were also suspicions that Committee members, while caucusing
with members of their own party, were making decisions regarding
the matter along party lines. Finally, there was a belief that the
designees of the Chair and Ranking Member were themselves act-
ing in improper partisan ways and coordinating with party leader-
ship.

As Outside Counsel concluded, and the Waters Committee found,
much of this suspicion was unfounded or overblown. However, the
Waters Committee believes that if such suspicions infect the Com-
mittee’s work again, Committee Members must take their concerns
to the full Committee so they do not fester and multiply. The
Waters Committee also recommends that the Standing Committee
on Ethics consider adopting additional policies with respect to cau-
cusing by Members, staff communications with Members of a single
party, and the roles of the designees to the Chairman and Ranking
Member. These policies should further the basic principles of open
and frank communication and encourage Members and staff to act
on a bi-partisan and non-partisan basis.

With respect to the designees, the Waters Committee notes the
recommendation of an ISC in a prior matter: “[Tlhe Investigative
Subcommittee recommends that the Standards Committee estab-
lish written policies and procedures as to the duties and respon-
sibilities of the designated counsels to the Chair and Ranking
Member to ensure that such counsels are performing their duties
to the Committee consistent with the provisions of Committee Rule
6.”22 This recommendation was adopted by the full Committee, but
has not yet been implemented.

The Waters Committee also believes that the principle of open,
frank communication should apply to allegations of inappropriate
remarks by Committee staff, whether the remarks are racially in-
sensitive or otherwise improper. A former Committee staff member
made comments that were racially insensitive and completely inap-
propriate during the 111th Congress.23 It appears that the Com-
mittee Chair at the time and its former Staff Director and Chief
Counsel waited to take action with respect to these allegations
until well after they learned of them. Further, when they did take
action, they terminated the employees without discussing the alle-
gations with either the then-Ranking Member of the Committee or
the employees themselves. This unilateral action appears to have
been a result of the mutual partisan suspicion and breakdown of
communication discussed above. The Waters Committee believes,
and recommends that the Standing Committee consider reiterating
that, at the point the Committee’s leadership or staff become aware
of insensitive or inappropriate comments related to bias, it is in-
cumbent on them to deal with such allegations in an open, frank,
and bi-partisan or non-partisan manner.

22 Carib News at 137.
23 As the Outside Counsel concluded, those comments were unrelated to this matter. See Out-
side Counsel’s Report at 65.
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IV. CONCLUSION

The allegations against Representative Waters and her COS
were serious, and they required a thorough investigation. The
Waters Committee is confident that, with the assistance of Outside
Counsel, its investigation of these allegations has been thorough
and fair. In fact, the Committee, both before and after the appoint-
ment of the Waters Committee, has taken unprecedented steps to-
wards fairness, including voluntary recusals of a majority of the
Committee, a thorough consideration of the demands of constitu-
tional due process, and providing notice and the opportunity for a
hearing on a report that does not recommend any findings of mis-
conduct or sanctions for the Member.

Ultimately, for the foregoing reasons, Outside Counsel rec-
ommended and the Waters Committee concluded that Representa-
tive Waters did not violate any House Rule, law, regulation, or
other applicable standard of conduct. However, the Waters Com-
mittee finds that Representative Waters’ COS violated House rules
by taking specific actions that would accrue to the benefit of
OneUnited, a bank Representative Waters had a significant finan-
cial interest in and which interest could have been significantly im-
pacted by the actions. Specifically, the Waters Committee finds
that Representative Waters’ COS knew or should have known of
Representative Waters’ financial interest in OneUnited and her
conflict of interest in taking official action on their behalf alone.
Based on its findings, the Waters Committee issues the attached
Letter of Reproval to Representative Waters’ COS for his mis-
conduct in this matter.

V. STATEMENT UNDER RULE 13, CLAUSE 3(c) OF THE
RULES OF THE HOUSE OF REPRESENTATIVES

The Committee made no special oversight findings in this Report.
No budget statement is submitted. No funding is authorized by any
measure in this Report.
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REPORT

Review No. 09-2121

The Board of the Office of Congressional Ethics (hereafter “the
Board”), by a vote of no less than four members, on July 24, 2009,
adopted the following report and ordered it to be transmitted to the
Committee on Standards of Official Conduct of the United States
House of Representatives.

SUBJECT: Representative Maxine Waters

NATURE OF THE ALLEGED VIOLATION: Representative Max-
ine Waters made a request in September 2008 to then Treasury
Secretary Henry Paulson that Treasury Department officials meet
with representatives from the National Bankers Association. A
meeting was in fact granted shortly thereafter. However, at the
meeting, and in the follow-up activity that occurred through Rep-
resentative Waters’ Congressional office, the discussion centered on
a single bank—OneUnited. Representative Waters’ husband had
been a board member of OneUnited from 2004 to 2008 and, at the
time of the meeting, was a stock holder of the bank. Representative
Waters’ conduct may have violated House Rule 23, clause 3 (by per-
mitting compensation to accrue to her beneficial interest) and
House precedent regarding conflicts of interest,

RECOMMENDATION: The Board of the Office of Congressional
Ethics recommends that the Committee on Standards of Official
Conduct further review the above allegations.

VOTES IN THE AFFIRMATIVE: 5

VOTES IN THE NEGATIVE: 0

ABSTENTIONS: 1

MEMBER OF THE BOARD QR STAFF DESIGNATED TO

PRESENT THIS REPORT TQ THE COMMITTEE ON STAND.-
ARDS OF OFFICIAL CONDUCT: Leo Wise, Staff Director & Chief

Counsel.

1)
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FINDINGS OF FACT AND CITATIONS TO LAW
Review No. 09-2121

On July 24, 2009, the Board of the Office of Congressional Ethics
(hereafter “Board”) adopted the following findings of fact and ac-
companying citations to law, regulations, rules and standards of
conduct (in italics). The Board notes that these findings do not con-
stitute a determination that a violation actually occurred.

L. INTRODUCTION
A. SUMMARY OF ALLEGATIONS

1. There is a substantial reason to believe that Representative
Waters’ conduct may have violated House Rule 23, clause 3 and
House precedent regarding conflict of interest! when she called
then Treasury Secretary Henry Paulson and requested that Treas-
ury Department officials meet with representatives from the Na-
tional Bankers Association. A meeting was in fact granted, how-
ever, the discussion at the meeting centered on a single bank—
OneUnited. Representative Waters’ husband had been a board
member of the bank from 2004 to 2008 and, at the time of the
meeting, was a stock holder of the bank.

B. JURISDICTIONAL STATEMENT

2. The allegations that were the subject of this review concern
Representative Maxine Waters, a Member of the United States
House of Representatives from the 35th District of California. The
Resolution the United States House of Representatives adopted cre-
ating the Office of Congressional Ethics (hereafter “OCE”) directs
that, “[nlo review shall be undertaken” by the board of any alleged
violation that occurred before the date of adoption of this resolu-
tion.”1A2 The House adopted this Resclution on March 11, 2008.
Because the conduct under review occurred after March 11, 2008,
review by the Board is in accordance with the Resolution.

C. PROCEDURAL HISTORY

1. A preliminary review in this matter commenced on April 2,
2009, following a written request by at least two members of the
OCE Board made on March 26, 2009,

2. At least three members of the Board voted to initiate a second-
phase review in this matter on April 24, 2009. The second phase
review commenced on May 1, 2009,

XAs per Rule 9 of the OFFICE OF CONGRESSIONAL ETHICS, RULES FOR THE CON-
DUCT OF INVESTIGATIONS 11 (2009), the Board shall refer a matter to the Standards Com-
mittee if it determines there is a substantial reason to believe the allegation.

2H. Res 895, 110th Cong. §1(e) (2008) (as amended).

(5)
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6

3. The Board voted to extend the 45-day second-phase review by
an additional 14 days on June 12, 2009, as provided for under the
Resolution.

4. The second-phase review ended on June 23, 2009.3

5, Representative Waters presented a statement to the Board,
under Rule 9(B) of the Office of Congressional Ethics’ Rules for the
Conduct of Investigations, on July 24, 2009.

6. The Board voted to refer the matter to the Committee on
Standards of Official Conduct for further review and adopted these
findings on July 24, 2009.

7. The report and findings in this matter were transmitted to the
Committee on Standards of Official Conduet on August 6, 2009.

D. SUMMARY OF INVESTIGATIVE ACTIVITY

8. The OCE requested documentary and in some cases testi-
monial information from the following sources:
(1) OneUnited Bank;
(2) Mr. Robert Cooper;
(3) Mr. Kevin Cohee;
(4) Mr. Jeb Mason;
(5) The Secretary of the Treasury Department, the former
Secretary of the Treasury Department who served from
July 2006-January 2009;
(6) Representative A, Chairman of the Financial Services
Committee in the U.S. House of Representatives;
(7) Representative Waters;
(8) Representative Waters' Chief of Staff; and
{9) Representative Waters’ Congressional office.

I1. REPRESENTATIVE WATERS ROLE IN A SEPTEMBER 2008
MEETING BETWEEN THE TREASURY DEPARTMENT AND
EXECUTIVES FROM THE NATIONAL BANKERS ASSOCIA-
TION AND ONEUNITED BANK

A. APPLICABLE LAWS, RULES AND STANDARDS OF
CONDUCT

9. Code of Conduct:
Under House Rule 23, clause 1, Members “shall behave at all
times in a manner that shall reflect creditably on the House.”
Under House Rule 23, clause 2, Members “shall adhere to the
spirit and the letter of the Rules of the House”.
Under House Rule 23, clause 3, Members “may not permit com-
pensation to accrue to the beneficial interest of such individual
from any source, the receipt of which would occur by virtue of
influence improperly exerted from the position of such indi-
vidual in Congress.” ‘

10. Conflict of Interest:
The House Ethics Manual discusses at length the precedents
guiding Members’ actions on matters of personal interest.
Quoting Rule III, section 673 of the Rules of the House of Rep-
resentatives, the manual states, “Ii is a principle of “immemo-

3 Some documents and interviews were requested by the OCE staff prior to June 23, 2009,
but not provided to the OCE until after this date.
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rial observance” that a Member should withdraw when a ques-
tion concerning himself arises; but it has been held that the dis-
qualifying interest must be such as affects the Member directly,
and not as one of a class.”¢ Although the manual states that
Rule III only applies to a Member voting on the House floor, it
makes clear that contacting an executive branch agency entails
“a degree of advocacy above and beyond that involved in vot-
ing.”5 As such, the manual cautions that a “Member’s decision
on whether to take any such action on a matter that may affect
his or her personal financial interest requires added cir-
cumspection.” A Member who considerers advocating on a mat-
ter that may affect her “personal financial interests . . . should
first contact the Standards Committee for guidance.”®
11. The rules and precedent cited above clearly enunciate a
standard that restricts Members from advocating for a matter in
which they have a personal financial interest. Therefore, if Rep-
resentative Waters advocated for OneUnited while her husband
maintained a significant investment in the bank, then she may
have violated House Rule 23 and House standards regarding con-
flicts of interest.
12. Based on the facts collected by the OCE, the Board concludes
there is a substantial reason to believe the allegation that is the
subject of this review.”

B. REPRESENTATIVE WATERS CALLED TREASURY SEC-
RETARY PAULSON AND REQUESTED A MEETING AT THE
REQUEST OF MR. COOPER

13. In an interview with the OCE, Representative Waters stated
that she called then Treasury Secretary Henry Paulson at the re-
uest of Mr. Robert Cooper and Mr. Kevin Cohee.? At the time of
the request, Mr. Cooper 1dentified himself as the Chairman-elect of
the National Bankers Association?® (NBA) and also as Vice-Presi-
dent and Senior Counsel for OneUnited. Mr. Cohee was one of the
principle founders of OneUnited and the Chairman and CEQ of the
bank. Representative Waters stated that Mr. Cooper met her out-
side her office and asked her to contact Secretary Paulson and ask
for a meeting.10 Either that day or the day after, Mr. Cohee came
to the Representative’s office and reiterated Mr. Cooper’s request.*!

¢ COMM. ON STANDARDS OF OFFICIAL CONDUCT, 110TH CONG., HOUSE ETHICS
MANUAL 234 (2008).

5 Id. at 237.

6 Id.

7 Rule 9 of the OFFICE OF CONGRESSIONAL ETHICS, RULES FOR THE CONDUCT OQF
INVESTIGATIONS 11 (2009} provides that “[t}he Board shall refer a matter to the Standards
Committee for further review if it determines there is a substantial reason to believe the allega-
tion based on all the information then known to the Board.”

& Memorandum of Interview of Representative Maxine Waters, June 25, 2009 (Exhibit 1 at
09-2121—000002).

¢ The National Bankers Association was founded in 1927 as the trade association for the na-
tion’s 103 minority and women-owned banks. The members include banks owned by African-
Americans, Native-Americans, American-Indians, East-Indians, Hispanic-Americans, Asian-
Americans and Women. MWOB's are located in 29 states and 2 ferritories spanning 60 cities
and the District of Columbia. (hitp:/ /www.nationalbankers.org [profile.asp (last visited July 14,
2009)).

12 Memeorandum of Interview of Representative Maxine Waters, June 25, 2009 (Exhibit 1 at
09--2121-—000002),

11 1d. at 09-2121—000002-000003.
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14, Representative Waters asked Mr. Cooper to prepare a docu-
ment for her so that she could “speak intelligently” about the mat-
ter Mr. Cooper wanted te address with the Treasury when she
called Secretary Paulson.’2 Mr. Cooper prepared a cover letter and
memorandum per Representative Waters’ request. The Board notes
that although Mr. Cooper makes reference to his position as Chair-
man-elect of the NBA in the body of the letter, the letter itself is
written on OneUnited letterhead and is signed “Robert Patrick

Cooper, Senior Counse].”13

OneUnited.
BANK
August 22, 200%
hisonigr-tmneberas
.8, Hous vax
2344 Raybum House Officc Bullding
Washington, DC 20513

Re:  Minority Daposttery Fstitutiony aud Faonie Mas/Freddis Mez Equily

Dear Congresswoman Waters,

Plsaso find the stinched momorendum outlining the tamics in canneotion with effest of
the rocent dsaliny fn tho stock pricss of Rannis Mac and Preddic Mas securities, and the
adverse sffect on minority depository institutions.

1 bryo siwe altechiod an article that shuds some bronader gt on the situation woross e
banking industry. As Chsinnug-Hloot of the National Bankars Assoolstion, could you
kinddly provide oontaots fhe wis o follow up with st Fannte Mues sidd Preddia Mao, s well
a8 ths U.8 Departiment of the Treesury? As shwaya, wo approaisie your asslstwnoe In
these and othar matters of orftionl importanes 10 minotity depository fnstitutions and the
communides wosorve. |

Very truly yous,

H LT LK Lo

Robont Patrick Cooper

Sandor Counssl

15. The letter and memorandum Mr. Cooper drafied for Rep-
resentative Waters were followed by a letter from Mr. Cooper to

2]1d.
13 Letter from Mr. Robert Cooper, Senior Counsel, OneUnited Bank to Representative Maxine

Waters, Aug. 22, 2008 (Exhibit 2 at 09-2121-—-000008).
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Secretary Paulson on September 6, 2008, requesting a meeting.
Representative Waters and Representative Barney Frank were cop-
ied on the letter. On this occasion the letter is on NBA letterhead
and Mr. Cooper signs as the Chairman-elect of the NBA.14

16. In an interview with the OCE, the Secretary of the Treasury
Department expressed a clear recollection of Representative Wa-
ters’ phone call.15 He provided the following facts regarding the
phone call;

a. Representative Waters expressed concern about how the
Treasury Department structured the conservatorship into which
Fannie Mae and Freddie Mac had been placed. Representative Wa-
i:)ers kisngjcated that it could severely disadvantage minority-owned

anks,

b, During the call, Representative Waters indicated that she had
“some people in town who were important to her” and they needed
a meeting with the Treasury Department.}”

17. The Secretary of the Treasury Department stated that the
week of September 8, 2008 was extraordinarily busy iiven the
state of the burgeoning financial crisis. Given how busy the Treas-
ury Department was that week, the Secretary of the Treasury De-
partment told the OCE that a meeting would not have occurred un-
Iesg3 Representative Waters asked for it and he decided to grant
it.

O%)BS 9The meeting was granted and scheduled for September 9,
2008.1

19. The Secretary of the Treasury Department was confident that
Representative Waters did not mention a specific bank and he was
certain that she did not mention any financial interest in
OneUnited or any other bank 20

20. After the meetin% was granted, Representative Waters asked
her Chief of Staff to follow up with the Treasury Department about
the meeting.?! The Chief of Staff of Representative Waters then in-
formed Mr. Cooper that the meeting had been granted.22 According
to the Chief of Staff of Representative Waters, he left it to Mr. Coo-
per to decide who to invite to the meeting.?3

21. The Chief of Staff of Representative Waters told the OCE
that Mr. Cooper told him who would attend the meeting before it
occurred.?2® The anticipated attendees included: Mr. Cooper, Mr.
Cohee, Mr. George Lyons, counsel for the NBA, and Ms. Terri Wil-
liams, President of OneUnited. Of these individuals, only Mr.
Lyons had no affiliation with OneUnited. A representative from
Senator John Kerry’s office, a representative from Representative
Barney Frank’s office, and the Chief of Staff of Representative Wa-

14 Letter from Mr. Robert Cooper, Senior Counsel, Onellnited Bank, to Secretary Henry
Paulson, Sept. 6, 2008 (Exhibit 3 at 09—-2121--000011~000012).

15 Memorandum of Interview of the Secretary of the Treasury Depariment, Apr. 20, 2009 {(Ex-
hiblist ;dat 09-2121—000015).

17 Id,
18 Id.
19 Id.
20 14,
21 Memorandum of Interview of the Chief of Staff of Representative Waters, June 29, 2009
(E);hilhiiit 5 at 09-2121—000019).
2

23 J4.
24 1.
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ters also attended the meeting. The remaining attendees were in-
vited by the Treasury Department and were from various bank reg-
ulatory agencies.?® Approximately 20 people attended.28

22. The Chief of Staff of Representative Waters described the
meeting as a high level, “high priority” meeting, citing that at least
one Assistant Secretary of the Treasury Department was in attend-
ance.2? Representative Waters confirmed the significance of the
meeting. When asked how often she calls a Cabinet level official
such as Secretary Paulson, Representative Water’s replied that
“you don’t use your chits for nothing, you call when there is an im-
portant issue.” 28

23. The Chief of Staff of Representative Waters provided the fol-
lowing information to the OCE:

a. The meeting lasted approximately 45 minutes to one hour.2®
Mr. Cooper stated that he represented both the NBA and
OneUnited, but stated that at the meeting he was representing the
NBA.3% The meeting took the form of a dialogue with everyone
speaking. Mr. Cooper expressed his concerns about the impact that
Fannie Mae and Freddie Mac’s conservatorship would have on mi-
nority-owned banks.®! Mr. Cohee expressed similar concerns and
used OneUnited as an exemplar of the impact the Treasury De-
partment’s decisions would have on minority-owned banks,32

24. Mr. Cooper corroborated these facts, stating that approxi-
mately one half of the meeting was used by Treasury Department
officials to explain why the government took the actions it did with
regard to Freddie Mac and Fannie Mae.3® He stated that
OneUnited was represented at the meeting to illustrate what could
happen to minority-owned banks if the Federal government did not
assist them. He also stated that OneUnited was the only bank
independently represented at the meeting.34

25. The Chief of Staff of Representative Waters did not think it
was strange that Mr. Cooper invited such a small group of people
to attend the meeting despite his knowledge that there are member
banks of the NBA in the Washington, DC metro area.35 The Board
notes that OneUnited’s exclusive representation at the meeting is
nevertheless cause for concern given the fact that the NBA rep-
resents 103 member banks and of those banks two are in Wash-

25 Id.

26 Memorandum for Record of Mr. Robert Cooper, Apr. 17, 2009 (Exhibit 6 at 09-2121—
000023). The Board notes that this memerandum resulied from a phone conversation with Mr.
Cooper during the initial phone call requesting his cooperation and the cooperation of Mr. Cohee
and OneUnited. All requests for additional opportunities to interview Mr. Cooper and Mr. Cohee
have been denied.

27 Memorandum of Interview of the Chief of Biaff of Representative Waters, June 29, 2009
(Exhibit 5 at 09-2121—~000019).

28 Memorandum of Interview of Representative Maxine Waters, June 25, 2009 (Exhibit 1 at
09-2121-—000005).

29 Memorandum of Interview of the Chief of Staff of Representative Walers, June 29, 2009
(Ezg};l%oiit 5 at (09-2121—000019).

31 1d.

32 Id, at 09~2121--D00020.

33 Memorandum for Record of Mr. Robert Cooper, Apr. 17, 2009 {Exhibit 6 at 09-2121—
000023)

34 1d.

35 Memorandum of Interview of the Chief of Staff of Representative Waters, June 29, 2009
(Exhibit 5 at 09-2121—000019)
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ington, DC—Industrial Bank, N.A. and Independence Federal Sav-
ings Bank—and one is in Bethesda, MD—Urban Trust Bank.36

26. When interviewed by the OCE the Chief of Staff of Rep-
resentative Waters at first did not remember any specific potential
remedies discussed, but he then stated that one potential remedy
discussed at the meeting was the transfer of funds from the Treas-
ury to the affected banks.37

36 hitp:] [www.nationalbankers.org/memberbanks.asp (last visited June 14, 2009).
37 Memorandum of Interview of the Chief of Staff of Representative Waters, June 29, 2009
(Exhibit 5 at 09-2121—000020).
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27. The day after the meeting, September 10, 2008, Mr. Cooper
sent a letter to the Acting Under Secretary, Anthony Ryan, fol-
lowing up on the discussion from the day before. In the letter Mr.
Cooper highlighted Mr. Cooper’s and Mr. Cohee’s request that the
Treasury return capital to the affected banks including, presum-
ably, OneUnited. The Board draws particular attention to the lan-
guage in the first paragraph stating that at the meeting “we em-
phasized that Treasury should provide . . . protection on an urgent
basis to avert possible failure of one if not several of our institu-
tions . . ” (Emphasis added). As OneUnited was the only bank
represented at the meeting, the Board infers that the “one” bank
referenced in the letter likely was OneUnited. The Board also takes
note of language that indicates a request was made for a transfer
of funds from the Treasury to the affected bank, including the spe-
cific request that Treasury would redeem the GSE preferred stock
. . ." and the characterization of this redemption as “, . . not sig-
nificant to the government in absolute dollar terms,”38

CONFIDENTIAL

Beptember 10,2008

Ths Honorable Asthany W. Ryen }
Asitting Undet Seoratary for Pinunciel Tasitutions Policy
Unitad States Departrment of ths Tressury

500 Pennsylvamin Avenue, NW

Washinglon, D.C. 20220

Re:  Nations! Bankers Asyociation ~ Minorlty Bank Capital Restoration Program

Denar Mt Ryan

As & fnlioveup fo om wizetlng 'yestesdsy, we shimerely spprediated . oppertanity to
discuss with you, Senjor Treasury represtatatives and bank voguluiocy sgenoy officials
the impsst ‘of (e recent conscrestorship of Fannie Mae and TFreddie Mac
{ocllectively, ths *GSBs") v minority depssitoty jnstifutions {MDE™). We cmphashoed
that Treasy should provide spproguiste protection on an trgent btk to svest poasidle
failure of one if not soveral of ot insitations,  siiuation that woold. undoubidly
reverbemis through tho ontive minoilty broking sentoe, ceusing lrrepassble hsrm lo the
 inmesclty communities we serve. Unlike with a fypieal “majority™ bank, no benk will

38 Letter from Mr. Robert Cooper, Chairman Elect, National Bankers Association, to Mr. An-
thony Ryan, Acting Under Secretary for Financial Institutions Policy, Sept. 10, 2008 (Exhibit
7 at 09-2121—000024).
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| As 8-tesult of the disonsafons at the meeting and subsequently, we heve refined our
| proposal consistent with our immedisto nited to protect minority banks from fallwe or
| significans advesse impaot dus to the decline in the GSB profbrred siock. Accondingly..
i wewinl] propose the Rillowing Minority Bank Caplial Restosation Program:

| As w partof fhe vexalution to the takeover of the GSEs, Trensury would redeom the
! GSE preforred stoek beld by an MDY fn sn amount equal to the lesser oft (1) the
{ awount the MDY pald for the preferred stodly or (2} the amonuf nocessary fo rétan
| {he MDI back to “well-capitalized® sintos (g5 defined in the relovant Prompt
i Correetive Agtion vules):

| Again, we are pot secking & windfall fom this resolution. We note that this proposal
| veyy well may result in sn MDY Josing money on ifs GSE proforred, which is cousistent
© with Treasury’s stated goal to protest faxpayers. ‘We also roitorats our position that thars
| is 70 joss roason te protost minodity banks that invested in GSEs than the ceasons for the
| resohstion you amro developing for the GSBs thomscives, Both serve critical social
! and sconomic roles in the economic and socia framowark of theit communities.

| ‘Lo b tlear, however, while fhe xeturn of this capital is very important 1o the continued
¢ heatth of minority banks; givon thelr sive I iz ant sigaificant to the govemment it

absolure dollay tenms, let alone rebetive to the auticiputed expendire with respect to the
(I8Es. Such 2 result will preserve the critical service provided by minority banks, and be
consistent with the broader and move slgnificant velief provided to the G3Es and the more
general Congressional and othisy commituiaats to pressrve minoyity banks in FIRREA.
and elaowhere,

It fa sheo worth mentioning that ime I8 of the cssence and we coutine to be concemed
tht (e relief we are seuking, or any spproprists derivative thereof, may not be granted in
time to avert au impending erisis,  Therefore, we rospectfully request snd thank you in
advance for seting on our request on an wgent dasls, o put it bluntly, we are seeking
Treasary action on this peoposs? thig week:
1 you have any questions, please fos} fran to contact me at (617) 457l In any ovent,
i hereby requext ongoing standing calle with you or s member of your Senior staff {0
disenas progress, Please osll me fo discuss the npproprints membar of your staff to.
engags in those dissussions:
We hershy request confidentinl treatment of this Jetter to the fullest extent permittedt by
i your reguistor,
. Sinoerely,

| Robert Pairick Cooper
i Chairman-Bleot

28. Following the meeting, Representative Waters received a call
from Secretary Paulson.?® During the call Secretary Paulson stated
that he had expected more members of the NBA to attend the

32 Memorandum of Interview of Representative Maxine Waters, June 25, 2009 (Exhibit 1 at
09-2121—000008).
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meeting.40 He told Representative Waters that he made the meet-
ing available to everyone and that he expected a larger turnout.*!

C. FURTHER EVIDENCE OF ONEUNITED’S SINGULAR ROLE
IN SEPTEMBER 9, 2009 MEETING

28, Further evidence of what appears to be OneUnited’s singular
role in the September 8, 2008 meeting is the fact that emails pro-
vided by Representative Waters’ office show Mr. Cohee, the bank’s
CEOQ, inviting individuals to the meeting. This contradicts Rep-
resentative Waters and the Chief of Staff to Representative Waters’
comments that the NBA decided who would attend the meeting
with the Treasury Department because Mr. Cohee was not an offi-
cer of the NBA 42

Moore, Mikagt

Prom: P, Jobn (Smas-Bucness) I oot tnes senstsgov)
Senmt:  Honday, September 04, 2008 &:56 PM .
Yoo NEERZonsuntnd.com, Moo, Mol
i Bultjeci: Teansiry mbeting Bemamow,
© Kawind av haooy 10 join you at the meating. 8y dieect i uf work IR 4y <ok phone aumiseris

ey ot sty & o IR A e i Rrinnen ist me kiow iy 0u nott sny
P infanniation. TR you R room e maeling 7 Thanks. Jop

§ Bk Mooy Sep 08 18:43:28 2008 S

i - Sulijmt: Rn: Xovin, planst forwan me the sunbict Iofosmstion for Harmey's sta, Thanks: Jep

| Tovmnit you for yout hetp on thiy critcat lesus. e would Mppreciste yaur parsicipetion #t the mesting s Ttaa st
vo Conyes ooty

| tromvury, Caild you plonws futwitrd your sim s Walers offics tan late caes of ey
| Insuat, Pwill Snntf In o 81 B30,

40 Id.
43 Id.
42 Email from Mr. Kevin Cohee to John Phillips and Mikael Moore, Sept. 8, 2008 (Exhibit

8 at 09~2121—000028).
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30. The September 10, 2008 letter, cited above, from Mr. Cooper
to Mr. Ryan on NBA statmnary, aﬁpears to have first been sent to
Mr. Mikael Moore, a member of Representative Waters' staff, by
Mr. Phillip Perry, the Depariment Administrator for Legal ‘and

Busmess Development for OneUnited.43

gum’bu 08 X464
!‘namm’ : ’
Cex Bok:
Subiject: 88X Latisr fo the Tosasury
o Mikaat,

Abinchad piease i the Natiorel Sankens Asuooiaton's letiad i the U.8. Dept. of e Trsasuty, Plauss tou't
hoatels (o contant se B you have any nuektions of ¥1 an bs of Aefiar eastelaios. Thumnk yoiL. '

Phillip R. Perry
i Depiartmoem Administrator
i Legnland Businees Development
i OpelUniged Bank
¢ 00 Frankiin Strect, Suite 600

0052 3%r)nail from Mr. Phillip Perry to Mikael Moore, Sept. 10, 2008 (Exhibit 9 at 09-2121—
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31. Therefore, even though the letter on its face appears to be
from Mr. Cooper in the role of Chairman-elect of the NBA, it ap-
pears that it was, at a minimum, routed through the Legal and
Business Development department of OneUnited.

32. Moore then forwarded the September 10th letter to Erika Jef-
fers, a staff person on the Committee on Financial Services.4¢

Moore, Mikael

From: Moore, Mikaet
Sent: Thursday, September 11, 2008 1245 PM
Yo: Jeffars, Erkn

sﬁbjtct: FW: NBA Lelter i the Treasury
Attachments: NBA Treasury Letter (091008).pdf

. Mikael Moore

. Chief Of Staff

. Congresswoman Maxine Waters (CA-35)
ot 202-225- 0 ’

- o I

- £ 202-225-7884

4¢ Email from Mikael Moore to Erika Jeffers, Sept. 11, 2008 (Exhibit 10 at 09-2121—000034).
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33. In another email, Mr. Cooper sent a message to Mr. Moore
regarding a “back-up strategy in case Treasury does not grant the
specific relief we are requesting within the next couple of days.”
The email was sent ten days after the meeting with the Treasury
Department. Mr. Cooper sent the email from his OneUnited email
account, he signed it as “Senior Vice President/Senior Counsel,”

and he copied Mr. Cohee on the email 45

oo, Mikasl

b .
From:  Bub Cooper G Onoliites.com}
Genit;  Frioey. Seplembar 18, 2008 1235 PM

Yo Moors, Yikast

fhes - Mokon ool Kevn Cotes

Subject: FW. MO Prolemnd Stack Redamption Langusge

I Aepomps i aliznatives back-up stagy i case Treasury does oot rant e specific

© yenlize that it taxy e Eraght with the challenges and imosrtainty thal oo ?
mm‘:: cmmmmmm We will foflow wp yith her.

Robest Patrick Conpu
Serdor Vite Presidaid. £ Senlor Counsed -
‘Onatinties Bank

300 Frankiin Streel, Sults 500
Boston, Ms 02110

p- §12.457. 00
¢ - I
f ~ 8128070928

4% Email from Mr. Robert Cooper to Mikael Moore, Sept. 19, 2008 (Exhibit 11 at 09-2121—
000036000037}
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34, Three days later, on September 22, 2008, Mr. Cohee, not Mr.

Cooper, sent Mr. Moore an email regarding “Bailout Legislation.” 46
The email appears to have proposed legislation attached.

{-Bent Mot
Subiact:

Bont: Mosiduy, Sepleinbar 22, 2008 £:01 AM
T Muony, Mikest
ORI . .

R

22 00440 2008
ﬂ:g!uswm
Fodiv parout INgUAGe.oc>> § i prarviie sl

Aacvit aivd sinatn Diow Is & 419 P Robart Prinias's requsit. Sk sefureaattod f alhty w0 that f could e
‘Daniding comiittes BB lnguos & opbtend D apRrOPE nguige, bt Cotznel wi vet & in any avent

35. The next day Mr. Cooper sent Mr. Moore an email with the
subject line: “Treasury Request Appendix Final.xls” to which a
spreadsheet is attached showing OneUnited’s investments in
Fannie Mae and Freddie Mac. According to the email chain, the
message and the attached spreadsheet was first sent to Mr. Cooper
by Ms. Terri Williams, the President of OneUnited and an attendee
at the September 9, 2008 meeting.47
Moore, Wiknel o N
From:  BobCouper SR OnsUniod som}

Sant; Tunsdxy, Septeratrar 23, 2008 10:56 AM
T - Hisore, Mikend

Bubject: Fw: Tosasiry Roqueet Anpendix Finalnis©
Attwoiniveis: Trentiry Ronussl Appeadix Final -

o

o nwseos o [N s oune v
Sent Tus Sae 23 10:45:50 2008
Subject Traseusy Request Appandix Fnstods

«<Trousury Requast Appsndix Finalsie>> —

46 Email from Mr. Kevin Cohee to Mikael Moore, Sept. 22, 2008 (Exhibit 12 at 09-2121—

000039).
47 Email from Mr. Robert Cooper to Mikael Moore, Sept. 23, 2008 (Exhibit 13 at 09-2121—

000041).
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36. The spreadsheet included a request for $41,993,403.58 from
the Treasury in exchange for $51,250,000.00 in Fannie Mae and
Freddie Mac stock heldgby OneUnited. Based on the earlier com-
munications between Mr. Cooper and the Treasury Department
this exchange was essential to OneUnited’s survival.4®

Resueast from Treasury in exchangs for
P Ige Praforrad Stk {par vaiug) ] 41,092,403.58
;‘ ”'m'ug maggmm___ bl h&mm&s;ﬁx&t i

37. Two days later Mr. Cooper sent Mr. Moore an email, agai
from his OneUnited account, containing only a subject line: “Any
update?” 49

Moora, Mikasl

From: Bob Cooper IR OneUnited comj
Sent: - Thursdsy, Septembsr 25, 2008 0:24 AM
To: Mouore, Mikes!

Subject: Any update?

48 Jd. at 09-2121--000042.
4‘(’) Email from Mr. Robert Cooper to Mikael Moore, Sept. 25, 2008 (Exhibit 14 at 09-2121—
000043).
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38. Further conflating Mr. Cooper and OneUnited’s role in the
September 9, 2008 meeting, and the communications and requests
following the meeting, is an October 29, 2008 letter to Mr. Neal
Kashkari, the Assistant Secretary for Financial Stability. The let-
ter is written on behalf of the NBA and requests that the Treasury
Department create a special initiative modeled on the Capital Pur-
chase Program of the TARP for minority-owned banks. The letter
was signed by two individuals—Mr. Michael Grant and Mr. Floyd
Weekes. Mr. Weekes’ signature block identifies him as “Chairman,
National Bankers Association.” 5¢

———
| Austorant Serectry for maial Scab¥ity
g:&mdwgw
S 892123, 000046
I Doar Ansttant Seorstury Kaahlark
| n bt of o mamborlp of o Mol Baars Assodeion (A v o o commend o U5
53"W‘iﬁ?§awmwm¢wummmw«@u;mmm m“;
immmwmmmamrmw%mmw‘wM
| finmirciat markots iy pur counry. T shis Ove NBA respacehully urges tha UST 10 craste 4. apsiitl KR
Wmmmwmmwmﬁwmwém%
| Purchass . ,
| Norenmts 4 : _w&awgmumwmmmm
sk A
W look farward to working with UST wo.help sepngdn our tation's: Snangdiid syam. I you hnve any auestions,
;?ﬁ-hﬂmmwwmmmmcmmaﬁ JR Crsioman Fioyd Weelar w (618}
Sinterely,
Hupd Wassioe _
i, Manionid 84

Madl A Granw 4D,

39. This letter shows Mr. Weekes speaking on behalf of the NBA
and identifying himself as the Chairman of the organization as late
as October 29, 2008. This fact raises several questions, First, why
was Mr. Cooper representing the NBA at the September 9, 2009
meeting if Mr. Weekes was still the acting Chairman. If Mr. Cooper
was in fact the incoming Chairman—i.e., the Chairman-elect—in
September 2008 and was authorized to speak on behalf of the NBA
in September, why was he not continuing to speak on behalf of the
NBA in October? Did Mr. Cooper attend the September 2009 meet-
ing to speak on behalf of the NBA or to use the NBA’s name to

50 Letter from Mr. Floyd Weekes, Chairman, National Bankers Association and Mr. Michael
Grant, President, National Bankers Association to Neel Kashkari, Assistant Secretary for Finan-
cial Stability, Oct. 29, 2008 (Exhibit 15 at 09-2121—000045).



41

21

support OneUnited’s request for a bailout? The Board again notes
that the OCE made multiple requests to interview Mr. Cooper and
Mr. Cohee. Mr. Cooper and Mr. Cohee refused the OCE’s requests.
The website for the NBA currently lists Mr. Cooper as the Chair-
man for the “2008 Board of Directors” and Mr. Weekes as the “Im-
mediate-Past Chairman.” However, this fact does little to answer
the questions raised by this Review.

40. Pursuant to H. Res 895 1(c)(2)(C)i)(II)(bb) and Rule 6 of the
Office of Congressional Ethics Rules for the Conduct of Investiga-
tions, the Board infers that Mr. Cooper and Mr. Cohee’s refusal to
cooperate, taken together with the facts above, indicate that Mr.
Cooper may have used his position as the Chairman-elect of the
NBA to place OneUnited in a preferential position with the Treas-
ury Department following the creation of Fannie Mae and Freddie
Mac’s conservatorship.

D. REPRESENTATIVE WATERS' HUSBAND WAS A FORMER
BOARD MEMBER OF ONEUNITED AND HELD SIGNIFICANT
INVESTMENTS IN ONEUNITED.

41. At the time of their request, Representative Waters knew Mr.
Cooper and Mr. Cohee from previous interactions. Representative
Waters indicated that Mr. Cohee was a friend and that he had held
a fundraiser at his home to benefit her campaign on at least one
occasion. She described her relationship with Mr. Cooper as profes-
sional.5* She was aware of Mr.Cooper’s 52 and Mr. Coﬁee’s 53 affili-
ation with OneUnited.

51 Memorandum of Interview of Representative Maxine Waters, June 25, 2009 (Exhibit 1 at
09-2121—000003-000004).

52 Id. at 09-2121—000005.

58 Id. at 09-2121--000003.
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42. Representative Waters' husband had been a member of the
board of directors of OneUnited for several years prior until his
resignation on April 21, 2008.54 According to her 2008 financial dis-
closure form, Representative Waters’ husband had two investments
in OneUnited valued between $500,000 and $1 million.55
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43, While Repre or how her
husband became a board member of OneUnited, she was aware
that he had once sat as a member of the board. She was also aware
of her husband’s investments in the bank.

E. REPRESENTATIVE WATERS’ APPARENT RECOGNITION OF
CONFLICT OF INTEREST

44. In September 2008, Representative Waters Told Representa-
tive A There Was A Problem With Oneunited, But That She Didn’t
Know What To Do About It Because “Sydney’s Been On The
Board.” 56

45. Representative A recalled that the problem Representative
Waters referenced was the fact that OneUnited has purchased
more preferred shares of Fannie Mae and Freddie Mac than any
other bank. Representative A described the problem OneUnited
had as an exaggerated version of the problem every other bank
had—OneUnited had overbought preferred shares in Fannie Mae

54 Letter from Mr. Sydney Williams to Mr. Kevin Cohee, Apr. 21, 2008 (Exhibit 16 at 09~
2121--000049).
55 United States House of ReEresentatives Financial Disclosure Statement for Representative
Maxine Waters, May 15, 2008 (Exhibit 17 at 09-2121—000051).
00:))((;) rl\éi)emorandum of Interview of Representative A, July 8, 2009 (Exhibit 18 at 09-2121—
Lils 3N
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and Freddie Mac and was therefore at a greater risk of collapse
than any other bank holding preferred shares of Fannie Mae and
Freddie Mac.57

46. Representative Waters told Representative A that she was in
a predicament because her husband had been involved in the bank,
but “OneUnited people” were coming to her for help. According to
Representative A, she knew she should say no, but it bothered her.
It was clear to Representative A that this was a “conflict of interest
problem.”58

47. Representative A’s advice to Representative Waters was to
“stay out if it"—OneUnited was a Boston bank and he had a com-
mitment to minority banks. He would address the problem. Rep-
resentative A then asked his staff to take over the OneUnited issue
from Representative Waters.5?

48. Representative A had at least two conversations with Rep-
resentative Waters in which he told her to not get involved in the
OneUnited matter. The conversations likely occurred in September
2008, but he could not recall any specific dates.80

III. CONCLUSION

49, For these reasons, the Board recommends that the Standards
Committee further review the above described allegations con-
cerning Representative Waters’ meeting request.

IV. INFORMATION THE OCE WAS UNABLE TO OBTAIN AND
RECOMMENDATIONS FOR THE ISSUANCE OF SUBPOENAS

50. The OCE was unable to obtain information from Mr. Robert
Cooper, Mr. Kevin Cohee and OneUnited. The OCE made multiple
requests for interviews with both individuals, but despite repeated
assurances that cooperation was forthcoming, all requests were de-
nied. On June 29, 2009, Mr. Cooper asked for a written request for
an interview detailing the subjects the OCE wished to address. The
QC(I;I provided a written request the same day. The request was de-
nied.

51. The Board recommends the issuance of subpoenas to
OneUnited bank, Mr, Robert Cooper, and Mr. Kevin Cohee.

57 Id, at 09-2121—000054.
58 Id.

59 Id,
80 Id.
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CONFIDENTIAL
‘SUEj;éC( to the Nondisclosure Provisions of H. Res. 895 of the 110th Congress as Amended

OFFICE OF CONGRESSIONAL ETHICS
UNITED STATES HOUSE OF REPRESENTATIVES

Memorandum of Interview

inRe: Representative Maxine Waters
Review #: 09-2121
Date: Junc 25, 2009
Location: 2344 Rayburn HOB
Time: 9:00 am
Participants: Omar Ashmawy
Elizabeth Horton
Stan Brand
Andrew Herman
Mikael Moorc

Summary: Representative Maxine Waters is a Member of the United States House of
Representatives and represents the Thirty-Fifth District of California. She was interviewed
pursuant to Review 09-2121. We requested an interview with Representative Waters and she
consented to an interview. Representative Waters made the following statements in response to
our questioning:

1. Representative Waters was given an 18 U.S.C. § 1001 warning, and signed a written
acknowledgement,

2. Rep, Waters recalled calling Sccretary Paulson and asking if he would meet with the
National Bankers Association (“NBA™). The Secretary agreed.

3. Sherecalled the Prosident of the NBA (Mr. Cooper) met her outside of her office. He
was alarmed that the GSEs (government sponsored enterprise) had been taken over by the
government and he was worried about the effect on the NBA banks. He asked that she
contact Paulson and ask for a meeting.

4. She told Mr. Cooper to get something to her (talking points) so she could talk
intelligently to the Secretary.

WATERS MOI1 - Page 1 of § Office of Congressional Ethics

09-2121_000002
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CONFIDENTIAL
Subjéct to the Nondisclosure Provisions of H. Res. 895 of the 110th Congress as Amended
5. Mr. Cooper was the Chairman-elect at the time, someone else might have been outgoing.

6. Kevin Cohee is one of the principals or founders of One United. He may havc been
President later on, she was not sure.

7. Mr. Cohee also requcsted the meeting.
8. She called the Secretary and arranged the meeting.

9. Mr. Cooper asked for the meeting cither the day before or after Mr. Cohee was in her
office. Both men were alarmed.

10. She called Secretary Paulson and told him that the minority bankers were alarmed that
the takeover of thc GSEs would harm them. The Secretary said that he would set up a
meeting for the bankers.

11. She did not know that Mr. Cooper or Mr. Cohee were in DC prior to seeing them in her
office.

12. She did not attend the meeting. The meeting was not for her, she assumed the association
would determine who would attend the meeting.

13. She heard that others attended the meeting.
14, She did not recall meeting with anyone ¢lse about the issue.
15. No one elsc asked her to set up a meeting.

16. Did not recall that anyone from her staff attended the mecting; however, Mr. Moore
indicated that he did attend the meeting.

17. She recalled a conversation with Secretary Paulson that occurred afier the meeting. She
recalled that the Secretary stated that he had expected more members of the NBA to
attend the meeting. He made the meeting available to anyone and he expected a larger
turnout.

18. She considers Mr, Cohee a friend, she has known him for some time — 7,8, or 9 years.
19. She and Mr. Cohce have a professional and social refationship.

20. Her husband served on the Board of Directors of One United which created a certsin
relationship with Mr. Cohce. They saw each other for dinner and she has been fo his

WATERS MOI - Page 2 of 5 Office of Congressional Ethics

£9-2121_000003
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CONFIDENTIAL
Subject to the Nondisclosure Provisions of H. Res. 895 of the 110th Congress as Amended
home for the company Christmas party. She also was at his home for a fundraiser for
her.

21. Her relationship with Mr. Cooper is basically professional.
22. She would not call him: a friend, they are profcssional.

23. One United Bank is one of the banks she advocates for — there is something in the law
that relates to the stability of minority banks because they are fragile, The FDIC and
Treasury should be of assistance to such banks — a stabilizer.

24, She was invested with the bank for a shost period of time.  She put (deposited)
investment income in the bank for a short period of time. This would have been 5 years
ago, the timing would be in her financial disclosure,

25, Her interaction with NBA depends, certainly around the national conference or when
representatives are in DC. About 10-15 will meet with her to talk about issues.

26. She has been contacted by NBA, but individual banks contact her all of the time. She
also bumps into members when she is traveling to places such as New Orlcans.

27. She does not recall contacting any other agency but recalls there have been issues from
time to time where she has contacted the FDIC on behalf of women's banks regarding
large holdings of sub-prime loans.

28. She was also contacted when there was an attempted takeover of a DC bank. And a New
Orleans banker contacted her after Katrina.

29. She did not recall any other advocacy cfforts on behalf of One United other than when
she wrote a letter in support of One United when they were trying to acquire a bank in
California, which occurred some time ago.

30. When asked why she did not attend the meeting with Treasury, Rep. Waters stated,
“Iwihy should I, I don’t think Members normally do that. They (NBA) are their own best
advocates, let them tell their own story, that’s how 1 see it”

1

. Her husband was on the board of the bank.

—_

32. She was aware of her husband’s investments in OneUnited and her investments are
disclosed in her financial disclosure.

WATERS MOI — Page 3 of 5 Office of Congressional Ethics
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CONFIDENTIAL
Subject to the Nondisclosure Provisions of H. Res. 895 of the 1 lOth—Congress'as" Amcnded

33, She did not recall when or how her husband became a board member but the paper
indicated that it was 2-3 years after the bank was started. “He takes care of his business
and I takce care of mine.”

34. With respect to her conversation with Rep, Barney Frank, she stated that conversations
with Rep. Frank are not sit down conversations. They are “drive-bys” where things arc
said in passing. You have drive-bys with Barney Frank 10 times a day. She did not
recall any specifics about any conversation.

35, She called Secretary Paulson any number of times, she called about TARP issues,
minority investment bankers, money managers and toxic assets, She is not good at
remembering months and dates but she talked to Treasury at the time that they were all
purchasing assets. They talked about the management of assets.

36. She has also spoken with Ruben, Summers, and Geitner. She may also have spoken with
O'Neil when he came to the hill fo talk to the conumittee.

37. She also calls the Secretary of HUD and she has talked with the chairs of the GSEs.

38. When asked about other conversations with Sec. Paulson, Rep. Waters stated that “you
don’t use your chits for nothing, you call when there is an important issue.”

39, She also talks with the Secretary from time to time when he is on the hill for committee
meetings.

40, She did not recall Mr. Cooper or Mr. Cohec asking her to intervene with the Trcasury
department in any other way.

41. She did recall a large meeting with assct managers and bankers where Geitner and other
Treasury officials were present. She has also held 3 meetings where FDIC officials were
involved. The meetings were held in Rayburn and Cannon.

42. When asked if she had called the Secretary on behalf of anyone else she asked Mr. Moore
and then stated that she guessed that she had.

43, She was not sure if she had arranged any meetings for any other banks. She may have for
an association of 30-50 banks.

44, She stated that she knew of Mr, Cooper through his testimony before the committee on
FIRREA matters.

WATERS MOI - Page 4 of 5 Office of Congressional Ethies
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CONFIDENTIAL

Subject to the Nondisclosure Provisions of H. Res. 895 of the 110th Congress as Amended

45, She was aware that he worked for One United Bank and that he was an officcr of the
bank, either the President or CEO.

46. She was also aware of his position at the time she called Sec. Paulson to set up the

meeting.
Elizabeth Horton
Investigative Counsel
WATERS MOI — Page 5 of 5 Office of Congressional Ethics
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S

OneUnited.

BANK

August 22, 2008

‘The Honorahle Maxins Wators

U.S, Houss of Reprosentatives
2344 Raybum House Office Building

Washington, DC 20515

Re:  Minority Depository Institntions and Fannie Mas/Freddie Mac Equity
Investments

Dear Congresswoman Waters,

Plense find the attached memorandum outlining the issues in connection with effect of
the regent decline In the stock prices of Fannie Mac and Freddie Mac securities, and the
adverse effect on minority depository Institutions,

1 have also attached an artiols that sheds soms broader Jight on tho situstion across the

banking industry, As Chalrman-Eleot of the National Bankers Assoclation, oould you
kindly provide contacts for me to follow up with st Fannie Mac snd Freddie Mac, as well

as the U.8 Department of the Treasury? As always, wo appreciate your asslstanoe in
these and other matters of oritical importance to minority depostiory institutions and the

communitiss we serve.

Very truly yours,
AT RAA Boag -
Robert Patrick Couper

Senior Counssl

RPC:prp
Inos,

03-2121_000008
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The Impact of the Decline in Fannie Muae and Freddic Mac Proferred Stock Price on
Community Development Financial Institutions’ and Minority Banks® Capitat

Issue:
The recent decline in the value of the preferred stock of Government-Sponsored Entities

(“GSEs") creatos significant and possibly fistal losses for minoglty banks, Community
Development Binancial Institutions (“CDFIs") and not-for-profit organizations,

Background:
Certain community financial institutions, such as CDFIs and minority banks, as well as a host of

not-for-profit organizalions, invest in GSE seourities, indluding boris and preferred stook, as a
function of their community development charters and other community development and
suppost mandates, The U.8, government hias committed to providing support, onsuring the
viabllity and growth of those types of ontitiex (seo Financial Institutions Reform and Recovery
Act of 1989, Section 308 and the Riegle Communily Development and Rogulatory Improvement
Act of 1994). These community financia! Instiutions invest their funds in GSEs as & way o
support affordable housing initietives untll thay oan place these funda into other community
dovolopment activities, These community financial Institutions are nelther apsculators nor large
institutions capable of replacing large amounts of jost ospital. In & reciprocal fashion, GSEs
have supported CDFis and minority banks through equity investments and depoaits and have
served as a olearing house for community lending,

Criticnl Inflostion Polot:
The U.S. 'l‘mnmy’uuwtomume investor confidence by its readiness and willingness to

invest ospltal into OSEs has unexpectedly resulted in declining values of GSE securitics.
Specifically, investors have beco unwilling to purchase GSE equity seourities becauss of the
uncertainty as to the potontial afibots 8 government investoont might have on the value of
oxisting seourities, Consequentfy, the preferred atock of the GSBs has dropped to the point
whore financlel inafitutions that are required to mark the sscuities to market to calculate
reguiatory capital on their third quarter cal} reports may need to repart significant “papor™ losses
if the valus of thoss securities doos not recover by September 30, 2008, This deterloration of
rogulatory capital could cause sovere damage and possible fallures scross the banking industry,
end prinoipally within the minority and CDP{ banking sector.

Recommendsd Solutions;

1. Trensury completes plan to reassure inveators in GSE securitios by affrmatively

stating that it is golug to purchase preforred stock on easentinlly the sawe terms and
conditions of existing preferred stock, prior to the end of the third quarter. This
move would help shorb up the value of all GSE seourities, hulping tho government, GSBs

and investors,

2. Avoid drmage to minority bauks, CDFis and not-for-profits by converting their
Investiments Into the same seouritiss the govemment purchases fiom GSBs, or aimply
redseming their invesiments as part of a govemmont inveattnent plan in G5Es, and
otherwise offar protection to theso institutions consistant with the govemment’s
obligations under FIRRRA,

09-2121_000008 2
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Sep 07 2008 2;49AM YRO COQPER 617-481-3636 P.

September 6, 2008

The Il bie Henry M. Paulson, Jr.
Secretary

United States Department of the Treasury
Office of the Treasurer

1500 Pennsylvania Avenue, NW
Washington, D.C. 20220

Re:  National Bunkers Association ~ Comments Regarding Impact on Minority
Banks s Conzection with Conservatorship of Fannie Mue and Freddie Mac

Dear Mr. Secretaty:

[ am waiting this lotter on behsif of the Nationa! Bank Association ("NBA"), the
largest and oldest trade orgenization in the United States teprosenting minority and
women-owned banks and thrifts, founded in 1927, 1o among other roles, serve as an
advocate on legislative and regulatory mattees.

We are writing this feiter wrgently regarding your pending resolution of the situation
regarding Fannic Mac and Freddie Mac (collectively, the “GSEs"). We want to tnsure
that the intercsls of minority banks are properly protected in any such resolution. Te be
clear, we are notasking for minority baoks fo receive any windfull from
this resolution. Rather, we simply are seoking a return of the moncy we invested in
the GSEs. Ip other words, cach minority bank would d: ate the t of
funds it invested into the preferred stock of the GSEs, and be assured of receiving
that smount in return ss part of auy resolution you devciop, At a bare minimum,
weo urge the GBE resclution to include a provision that any m:noritv bank thal will
fail duc o its investment in GSE preferred stock would simply have ifs i

returned.

We understand why you are acting to preserve the GSEs. The GSEs serve an important
role in the fabric of US home ownership, making home ownership morc available to the
citizenty of the United States. These social benefits, as well as the economic calamity
that wauld follow were the GSEs o collapse, more than warrant povemnment action
on their hehalf.

We are writing this feftor to re-emphasize, ns FIRREA has made clear statntorily since
1989, the important role of minority banks in thewrban inner city communities of
America. Unlike majority banks, which prmc:paﬂy !‘ucm on proﬁt thc express mission
of minority banks is to promote these underbanl nitics, and
serve as a rare beacon of hope to their residents. Accordmgiy. ;uet as the GSEs serve

1513 P Street, NW., Waskington, D. C. 20005
(202) 588G Fax (202) 588-5443

09-2121_000011
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617-491-3636

critical economic and social roles in America, minority banks have no less importance to
the communities they serve — communities that are wholly neglected by the vast majority
of financial institutions. Indeed, in part due 1o the consistency of their missions,
minority banks have acquired substantial interests in the preferred stoek of the GSEs.

Accoxdingly, we submit that there is no less reason to protect minority banks that invest
in GSEs than the reasons for the resolution you are developing for the (USEs themselves.
Both serve critical souial and economic roles in their communitics. We would therefore
strongly urge that any resolution, in addition 1o providing nceded capital to the GSEs,
also provide for minority banks to be protected with respect to those preferred stock
interests. As stated above, each minority bank would demonstrate the amount of funds it
invested into the preferred stock of the GSEs, and be assured of receiving that amount in
return as part of any resolution you develop. To ensure thal no inappropriate
conscquences resull with the bank regulatory agencies in the interim, we also would ask
that the resolution make clear that the regulators treat this right of repayment as
equivalent 10 tier one capital during any interim period prior to the receipt of funds by
the minority banks.

We appreciate this action on our behalf. If you de not adopt this request, many minority
banks will fail slong with the QS8Es. In such acircumstance, we submit that your
resolution wouid not have fulfifled its purpose. As while it will have protected the
housing and social environment of the United States at amacro level, it will not
have protected the urban inner city conununities uniquely scrved by minority banks.
Thexn, once again, the urban poor and underbanked would have received a lesser benefit
than other constituents that rely on the GSEs. Such a result would be wholly conwary to
the purposes setforth in FIRREA in 1989, and imnumersble bank ropulatory
and government pronouncements since then, Morc fundamentally, such a result would be
contrary to any declared efforts of this couniry torecognize and improve the lives of
urban inner oity residents.

Thank you again. Obviously this is critically important fo us, If you have eny guostions
whatsoever, or any doubts whatsoever about following this recommendation, please call
the undersigned immediatcly at (617) 283}

Sincercly,

Robert Patrick Cooper
Chsirman-Flect

o The Honorable Bemey Frank
The Honorable Maxine Watcrs

09-2121_000012
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OFFICE OF CONGRESSIONAL ETHICS
UNITED STATES HOUSE OF REPRESENTATIVES

Memorandum of Interview

InRe: The Secrctary of the Treasury Department

Review #: 09-2121

Datc: April 20, 2009

Location: Johns Hopkins University — School of Advanced International Studies
Rome Building
1619 Massachusetts Avenue, NW
Washington, DC 20036

Time: 1700hrs — 1745hrs (approximatcly)

Participants: Leo Wise
Omar Ashmawy

Summary: The Secretary of the Treasury Department is the former Secretary of the Treasury,
serving from June 2006 until January 2009. He is currently a Distinguished Visiting Scholar at
the Johns Hopkins University School of Advanced Intcrnational Studies in Washington, DC. He
was interviewed pursuant to Revicw 09-2121. We requested an interview with the Secretary of
the Treasury Department and he consented to an interview. The Secretary of the Treasury
Dcpartment made the following statements in response to our questioning:

1. The Secretary of the Treasury Department was given an 18 U.S.C. § 1001 warning, but would
not sign a written acknowledgement of the warning until he spoke with his attorney. However,
he consented to an interview. Ultimately, the Secrctary of the Treasury Department refused to
sign the 18 U.S.C. § 1001 warning acknowledgement.

2. The Secrctary of the Treasury Department recalled the week first two weeks of September
2008 because the datcs corresponded to the decision to place Fannie Mae and Frcddie Mac into
conservatorship. Furthermorc, The Secretary of the Treasury Department is currently writing a
book and, as a result, has thought considerably about this time frame.

3. In late August 2008 it was becoming apparent that there were serious concerns with the
financia! health of Fannie Mae and Freddic Mac and the Secretary of the Treasury Department

Sec. of the Treasury Dept MOI - Page 1 of 3 Office of Congressional Ethics
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was working around the clock dealing with these concerns. On Friday, September 5, 2008, the
Secretary of the Treasury Department met with the managers ofthe financial institutions and
called Members of Congress to inform them of the Treasury’s likely remedy for the ailing
mortgage companies. On Scptember 6, 2008, the Secretary of the Treasury Department met with
the boards of Fannie Mae and Freddic Mac and on Sunday, September 7, 2008 the institutions
werc placed into conservatorship. The manner in which the Treasury Department structured the
conservatorship, bondholder werc protected, but entities holding preferred stock werc vulnerable.
The number of banks that this structure would affect remained an open question for the Secretary
of the Treasury Department and the department.

4. As aresult of these actions, the Secretary of the Treasury Department was recciving dozens
and dozens of phone calls in the early part of the week of 8 Septcmber - totaling 70-80 calls a
day. However, he had a clear rccollection of receiving a call from Representative Watcrs
because the Mcmber addressed in her phone call the very matter currently under dcbate within
the Treasury Department — the effect that the decision to not protect preferred stock holders
would have on small banks. This statement by Representative Watcrs seemed prescient to the
Secretary of the Treasury Department and he recalled being very impressed by her awareness of
the problem and, in fact, commented on it to an cmployee after the phone call.

5. During the phone call Representative Waters indicated that she had some people in town who
were important to her and that they would only be in town for a day or two. She referred to them
as good people and said that they needcd a sit down with the Trcasury Department. The
Sceretary of the Treasury Department was fairly certain that Representative Waters did not
mention a particular bank. He was unequivocal that Representative Waters did not mention she
had a personal financial intercst in OneUnited or any other bank. Had Representative Waters
informed the Secretary of the Treasury Department of her financial interest, the Secretary of the
Treasury Department would still have granted the meeting. It was the Secretary of the Treasury
Department’s policy to grant all reasonable requests made by a member of Congress regardless
of political party.

Sec. of the Treasury Dept MOI - Page 2 of 3 Office of Congressional Ethics
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6. The Secretary of the Treasury Department also stated that given how busy the department was
the week of 8 September 2008, a meeting with bank officials would not have happened unless
Representative Waters asked for the meeting and he decided to grant it.

{ prepared this Memorandum of Interview on April 21, 2009 after interviewing the Secretary of
the Treasury Dcpartment on April 20, 2009. I certify that this memorandum contains all
pertinent matter discussed with the Secretary of the Treasury Department on April 20, 2009,

Omar S. Ashmawy
Investigative Counsel

Sec. of the Treasury Dept MO! — Page 3 0of 3 Office of Congressional Ethics
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OFFICE OF CONGRESSIONAL ETHICS
UNITED STATES HOUSE OF REPRESENTATIVES

Memorandum of Interview

In Re: The Chief of Staff to Representative Maxine Waters
Review #: 09-212}

Date: June 29, 2009

Location: Office of Representative Maxine Waters

2344 Raybuin House Office Building
‘Washington, DC 20515

Time: 1000hrs — 1045hrs (approximately)
Participants: Omar Ashmawy
Bryson Morgan

Summary: The Chief of Staff to Representative Maxine Waters is the Chief of Staff to
Representative Maxine Waters. He was interviewed pursuant to Review 09-2121. We requested
an interview with the Chief of Staff to Representative Maxine Waters and he consented to an
interview. The Chief of Staff to Representative Maxine Waters made the following statements in
response to our questioning:

1. The Chief of Staff o Representative Maxine Waters was given and signed an 18 U.S.C. §
1001 warning,

2. The Chief of StafT to Representative Maxine Waters, along with other members of
Representative Waters’ staff, handles minority banking issues for the Representative Waters. In
the Fall of 2008 the Chicf of Staff to Representative Maxine Waters was not awate of
Representative Waters’ or her spouse’s financial interest in Onelnited Bank. The Chief of Staff
to Representative Maxine Waters first heard of the September 2008 meeting between U.S.
Treasury Department officials and representatives of the National Bankers Association (NBA) in
late August from Bob Cooper, Chaitman-elect of the NBA and Viec President and Senior
Counsel of OneUnited Bank, who had raised the issuc of the impact of the actions taken by the
Treasury Department with regard to Fannie Mac and Freddie Mac on minority-owned banks.

3. Mr. Cooper followed up on his conversation with Represcntative Waters® stafl with an
August 22, 2008 letter to Representative Waters® office requesting that Rep. Waters request a

Chief of Staff to Rep. Waters MOl — Page 1 of 4 Office of Congressional Ethics
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meeting with the Treasury Department. The request for the meeting with Treasury Department
officials was the only request that the NBA made of Representative Waters’ office in the fall of
2008.

4. According to the Chief of Staff to Representative Maxine Waters, Mr. Cooper then sent a
letter requesting the meeting to the Treasury Department which cc’d Representative Bamey
Frank. Shortly thereafter, Congresswoman Waters followed up on the letter by calling Secretary
Paulson. When the meeting had been granted, the Treasury Department then reached out to the
representatives from regulalory institutions to invite them to the meeting. Representative Waters
asked The Chief of Staff to Representative Maxine Waters to follow up with the Treasury
Department about the meeting. The Chief of Staff to Representative Maxine Waters does not
recall exchanging any e-mails with Jeb Mason.

5. The Chief of Staff to Representative Maxine Waters alerted Mr. Cooper that the meeting with
the Treasury Department had been granted and then the NBA decided whom to invite to the
meeting. The Chief of Staff to Representative Maxine Waters was not aware of whom the NBA
invited to the neeting, but Mr. Cooper relayed back to the Chief of Staff to Representative
Maxine Waters the names of the individuels who had accepted the invitation. It did not strike
The Chief of Staff to Representative Maxine Waters as odd that the NBA had gathered a small
group of people to attend the meeting. The Chief of Staff to Representative Maxine Waters
stated that he deferred to the NBA to determine who would be present at the meeting. It did not
seem strange to the Chief of Staff to Representative Maxine Waters that OneUnited Bank had
such extensive representation at the meeting. The Chief of Staff to Representative Maxine
Waters believes that there are members of the NBA in the Washington, DC area.

6. The Chief of Staff to Representative Maxine Waters spoke to and exchanged e-mails with Mr,
Kevin Cohee, the Chairman and CEO of OneUnited Bank on a couple of occasions, but dealt
directly with Mr. Cooper with regard to the September meeting. In their exchanges, Mr. Cohee
talked about his concerns with the devaluation of Fannie Mae and Freddie Mac stock and its
impact on minority-owned banks, and used his bank, One United as an exemplar of an institution
that would potentially be impacted by such devaluation. The Chief of Staff 10 Representative
Maxine Waters believes that Mr. Cohee was in Washington, DC at the time that Mr. Cooper first
visited Rep. Waters’ office to discuss the possibility of a meeting with Treasury Department
officials,

7. The Chief of Staff to Representative Maxine Waters does not remember the identities of the
administration representatives present at the September meeting. He does recall that an assistant
secretary or similar high-ranking Treasury Departient official was present. He does not
specifically recall Jeb Mason being present at the meeting. The Chief of Staff to Representative

Chief of Staff to Rep. Waters MOI -- Page 2 of 4 Officc of Congressional Ethics
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Maxine Waters recalls that the following non-administration persons were present at the
meeting: a representative of Senator John Kerry; a representative of Representative Barney
Frank; George Lyons, counsel to the NBA; Bob Cooper; Kevin Cohee; and Terry Williams,
President of OneUnited. In the Chief of Staff to Representative Maxine Waters’s opinion, the
meeting was a “high priority” or “high-concern” meeting.

8. The Sepiemnber meeting lasted for about 45 minutes to an hour. Mr. Cooper revealed that he
represented both the NBA and Onellnited, but said that at the meeting he was representing NBA.,
Mr. Cooper then presented his concerns to Treasury Department officials and a dialogue about
the impact of the actions with regard to Fannie Mae and Freddie Mac on minority-owned banks
and potential remedies cnsued. The Chief of Staff to Representative Maxine Waters does not
remember any specific potential remedies discussed, but does remember that one potential
remedy that was discussed at the meeting was a transfer of funds from the Treasury Deparlment
to minority-owned banks. The Chief of Staff to Representative Maxine Waters stated that Mr.
Cohee spoke using OneUnited as an exemplar of the impact the Treasury Department actions
would have on minority-owned banks. Mr. Cohee also expressed similar concerns at the
meeting,

9. Representativc Waters® office’s interactions with OneUnited occur mostly through the NBA.
The Chief of Staff to Representative Maxine Waters interacted with the NBA “very often”
through contact with Bob Cooper and Michael Grant, President of the NBA. Cooper and Grant
wete often cc’d on e-mails involving minority-bank issues. Mr. Cohee also may have been ce’d
on e-mails involving discussions ebout potential remedies for minority-owned banks.

10. The Chief of Stai¥ to Representative Maxine Waters is only aware of one conversation
between Representative Waters and Representative Barney Frank. He became aware of this
conversation when, as he went through his tasks with Representative Waters onc day following
the September meeting, she indicated that he need not work on the minority-bank matters
because, as she said, “I spoke to Barney. Don’t worry about it.” The Chief of Staff to
Representative Maxine Watets interpreted this to mean that he need not work on the NBA
matters that day. The Chief of Staff to Representative Maxine Waters does not remember
Representative Waters making any reference 1o Representative Frank instructing her to not get
involved in NBA matters.

Chief of StafT to Rep. Waters MOl - Page 3 of 4 Office of Congressional Ethics
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11. The Chief of Staff to Representative Maxine Waters remembers talking to Mr. Cooper afier
the front-page article about the meeting ran in the New York Times, and perhaps another
conversation about the OCE reaching out to him.

I prepared this Memorandum of Interview on June 29, 2009 afier interviewing the Chief of Staff
to Representative Maxine Waters on June 29, 2009. I certify that this memorandum contains ali
pertinent matter discussed with Mr. Paulson on June 29, 2009.

Omar S. Ashmawy
Investigative Counsel

Chief of Staff to Rep. Waters MOI - Page 4 of 4 Officc of Congressional Ethics
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MEMORANDUM FOR RECORD
SUBJECT: Telephone conversation with Mr, Robert Cooper
DATE: April 17, 2009

1. Ispoke to Mr. Robert Cooper today, April 17, 2009, by telephone. Mr. Cooper is a Vice
President and Senior Counsel of OneUnited Bank. He is also the curreni Chairman of the
National Bankers Association (NBA).

2. My conversation with Mr. Cooper centered on a September 2008 meeting with Treasury
Department officials. This meeting is the subject of OCE Review 09-2121. Mr. Cooper related
that approximately 20 people attended the meeting. The Treasury Department and all the bank
regulatory agencies were tepresented. Mr. Anthony Ryan was described as the Jead Treasury
official at the meeting. -

3. Although Mr. Cooper was also an employee of OneUnited he was also the Chairman-elect of
the NBA and he stated that he was there as a representative of the NBA. The reason for the
meeting was o bring the concerns of minority owned banks to the attention of government
officials. Approximately one half of the meeting was used by Mr. Ryan to explain why the
government took the actions it did with regard to Freddie and Fannie Mac. OneUnited was
represented at the meeting as illustrative of what could happen to the sector if the Federal
povernment did not assist them. OneUnited was the only bank independently represented at the
meeting,

09-2121_000023
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CONFIDENTIAL

=PSOCINION

September 10, 2008

The Honomble Anthony W. Ryan
Acting Under Secretary for Financial Institutions Policy

United States Dopartment of the Treasury
1500 Pennsylvania Avenue, NW

Washington, D,C, 20220
Re:  Natlonal Bankera Association — Minority Bank Capital Restoration Program

Dear Mr. Ryan:
As a follow-up to our meeting yesterday, we sinoerely appreciated the opportunity to
discuss with you, Senior Treasuty rep ives and bank regulatory agency officials

the impact of the recent conservetorship of Famnic Mae end Freddie Mac
(collectively, the "GSEs") on minority depository institutions (*MDIs”). We emphasized
that Treasury should provide appropriate protection on an urgent basis to aveit possible
fadlure of onc if not several of our institutions, a situation that would. undoubtedly
reverberate through the entire minodty banking sector, ceusing ireparable hann to the
inner-city communities we serve. Unlike with a typical “majority” bank, no benk will
step in to save our inner-city communities should one of our banks fail,

As n result of the discussions at the meeting and subsequently, we have refined our
proposal consistent with our immediato need to protect minority banks from faiture or
significant adverse impact due to the decline in the GSB preferred stock. Accordingly,
we would propose the following Minority Bank Capital Restoration Progiam:

As a part of the resolution to the takeover of the GSEs, Treasury would redeem the
GSE preferred stock held by an MDI in an amownt equal to the Jesser of: (1) the
amount the MDI paid for the preferred stoel; or (2) the amount necessary to vétarn
the MDI back to “well-eapitalized” status (s defined in tho relovant Prompt
Corrective Actton rules),

Again, we arc not secking a windfall from this resolution. We note that this proposal
very well may result in an MDI losing moncy on its GSE preferred, which is cousistent
with Treasury's stated goal to protect taxpayers. We also rcitcrate our position that there
is no Jess reason fo protect minority banks that invested in GSEs than the reasons for the
resolution you are developing for the GSRs themsclves. Doth serve critical social
and economic roles in the cconomic and social framework of their communities.

To be clear, however, while the return of this capital is very important to the continued
health of minority banks, given theit sixe it is not significan( lo the government in

1513 P Street, NW., Washington, D. C. 20005
(202) sSoffl] ¥ax (202) 5885443
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absolute dollar terms, let alone relative to the anticipated expenditure with respect to the
OSEs. Such a result will prescrve the critical service provided by minority banks, and be
consistent with the broader and mote significant relief provided to the GSEs and the mote
general Congressional and other commitinents to preserve minority banks in FIRREA
and clsewhere.

It is also worth mentioning that time is of the essence and we continue to be concemned
that the relief we are seeking, or any appropriste derivative thereof, may not be granted in
time to avert an impending crisis. Therefore, we respectfully request and thank you in
advance for acting on our request on an urgent basis. To put it bluntly, we are sceking
‘Treasury action on this proposal this week,

1f you have any questions, please feel fres to contact me at (617) 457JJ In any ovent,
I hereby request ongoing standing calls with you or a member of your Senior staff to
discuss progress, Pleese cell me to discuss the appropriate member of your staff to
engage in those discussions.

‘We hereby request confidential treatment of this letter to the fullest extent permitted by
your regulator.
Sincerely,

Robext Pairick Cooper
Chairman-Elect

cc:  The Honorable Horuy M., Paulson, Jr.

The Honoreble Michael E. Capuano
The Honorable Christopher Dodd
‘The Honorable Barnoy Frank

‘The Honorable Bdward Kennedy
The Honorable John Keiry

The Honorable Maxine Waters

The Honorable Stophen F. Lynch

09-2121_000026
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Re Kavin please forward me the contact information for bamey's stafi Thanks Page 1 ¢

Moore, Mikagl

From:  Philiips, John (Smail-Business jf e smat-bus senate.gov]
Sent:  Manday, September 08, 2008 6:50 PM

To: R oneunited.com; Moore, Mikasl
Subject: Traasury mesting tomorrow.

Kevin, | am happy 1o join you at the masting. My dirsct line af work u- My cell phone number is

sacurity # um my date of birth | Pleass Iat me know If you need any
additional information. Do you know what room the meeting d? Thanks. Jop

Sent from my BlackBerry Wireleas Handheld

From: Kevin Cohes

To: Phillips, John (Srall-Business);| mall.hiuse.gov

Sunt: Mon Sep 08 w:qs:zezoos'-

Subject: Re: Kevin, please forward me the contact information for barney's staff, Thanks. Jcp

Thank you for your help on this critical issue. Wae would appreciate your participation at the mesting at 11am at
tremsury. Could you plesss forward your number so Congresswoman's Waters office can take care of any sscurily

isauas. ! will land in dc at 830,

~Oxiginal Message——

From: Phitlips, John (Smali-Business) s mer-bus.cenate gov>

To: Kevin Cohes

Sent: 8un Sep 07 13:40:35 2008

Subject: Kevin, please forward me the contact information for barney’s staff. Thanks. Jop

Sent from my BlackBerry Wireless Handheld

This mensage contains information that may be confidential and proprietary to OneUnited
Bank. Unleas you are the intended recipient (or authorized to receive this message for the
intended recipient), you may not use, copy, disseminate or disclose to anyone the message or
any information containad in the message. If you have recsived the message in error, please
advise the sender by raply e-maif and delete the message and all files transmitted with it from

your system immediately. Thank you very much.

09-2121_000028 15
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Moore, Mikae!
From: Moore, Mikael
Sent: Thursday, September 11, 2008 12:45 PM
To: Jaflers, Erika

Subject: FW: NBA Lettor lo the Treasury
Attachmsnts: NBA Traasury Letter (081008).pdf

Mikael Moore

Chief Of Staff

Congresswoman Maxine Waters (CA-35)
0: 202-

c.

£ 202-225-7854

Fromt Phillip Perty [malito: nelinited.com)
Senk: Wednesday, , 2008 8:46 PM
To: Moore, Mikael

Ce3 Bob Cooper
Subject: NBA Letter to the Treasury

Dear Mikae!,

Atiached please find the Netionat Bankers Ascociation's letier to the U.S. Dapt. of the Tremsury. Pieass don't
hesitale to contact me If you have any questions or §1 can be of further assistance. Thank you.

Phillip R. Perry
Department Administrator
Legal and Business Development
OneUnited Bank

100 Franklin Street, Suite 600
Boston, MA 02110

p: 617.457
I: 617.542.1

onewunited.com
www.onennited com

This message contains information thet may be canfidential and proprietary to OneUnited Bank. Unless
you are the invended recipient (or authorized to receive this message for the intended recipient), you may
not use, copy, disseminate or disclose to anyone the message or any information contsined in the
message. If you have received the message in eror, please advise the sender by reply e-meil and delete
the message end all files transmitted with it from your system immediately. Thank you very much.

23
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R,
D) : CONFIDENTIAL

September 10, 2008

Unlb; States Department cf}?:) Treasury

1500 Pennsylvanis Avenus,

Washington, D.C, 20220

Re:  Natienal Bankers Association — Minority Bask Capital Rextoration Program

Dear Mr. Ryan:

As a follow-up fo our meeting yeatarday, wo sincerely appreciated (he opportunity to
discuas mmwumwmmmmmwymw
of Faonle Mas and Freddls Mac

the of the recent consarvatorship

(ooﬂm. tho "GSBs") on minority deposiiory institutions (*MDIs"). We omphasizod
thet Trensury should provide appropeiate protootion on an urgent basis to avert possible
fullure of ono if not several of our institutions, & situation that would.undovbtedly
roverborale through the entire minority banking sector, onuming irroparable hemm fo the
inner-clty communities we secve. Unlike with & typioal “majority” bank, 1o benk will
lwhbmwwmmmumohnrhnhﬂ

As & reault of the disonssions at the meeting and uently, wo have refined our
proposal conslstent with our lmmedinte nood lo protect ty banks from fallure or
siguifioant adverss impaot dus to the dealine in the GSR preferred stock, Accondingly,
wo would proposs the fallowing Minority Beak Capltal Restommtion Program:

Au a part of (e vesclution to the takeover of the GSEs, Treasnry wonld redocm the
GSE preferred stock held by ax MD] In an amouut equal te the Josser oft (1) the
ansount the MDI paid for the preferred stooks or (2) the amount necesary to réturn
the MDI baock to “wail-capiiaiised” status (na doefined in the relevant Prempt
Corrective Action rules),

Again, we aro not soaking a windfall from this resolution. We noto that this proposal
very wall may resujt in an MDJ losing moncy on its OSB proforred, which is consistent
with Tressury’s statad gbal to protect taxpayers. We also rolterate onr podition that there
i no fess romson (o protoot minosity banks thet invested in GSBs than the reasons for tho
resolution you are developing for the GSBs themsolves. Both serve oritical sociai
and econmio roles in the economic and soojal framework of thelr communities.

To be clear, owever, whilo the retum of this capital is vary importent to the continued
health of minority banks, given their sizs it {s not signiffcant to the government in

1S P St NW., Washingien, B, C. 20008
09-2121_000031 02 SO Fex o) S38.5405
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ebsoluto dollar terms, let alone relative to the antioipated expenditure with respect to the
G8Bs, Such a result will prosorve the critical sarvice provided by minority banks, and be
oonalstent with the broador and more significant relief provided to the GSEs and the more
genera! Cangressional and othor commitments to presorve minority banks in FIRREA
and elsowhore.

It is also warth mentioning that thme is of the essanos and we continue to bo concerned
that the refief we arc scoking, or any appropriato derivative thereof, may not bo granted in
time to avert an Imponding orisise. Therofore, wo respectfully request and thank you In
advanco for acting on ot request ox an urgeat basls, To put it bluntly, we are sesking
Troasury actlon on this proposal this weak.

It you have any questions, pieass faa! fres to contact me at (617) 4S7-Hlll. In any ovont,
Khwymmwlumedllwhhywoummbuofmwnrmﬂh
discuss progress, Ploase osll me to disouss the appropriste member of your saff o
engage in those discussions,

Wo heroby requost confidential treatment of thix Intter to the fullest extent pormitted by

your 3

Sincerely,

Robert Patrick Cooper

Chalrman-Blsct

00:  The Honomable Henry M. Palson, Jr,
The Honotable Michael B, Capusno
The Dodd
The Honorable Barnoey Frank
The Honorable Bdward Keanody
The Honotable John Kerry
The Honorable Maxine Waters
The Honorable Stephen F, Lynch

09-2121_000032
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Moore, Mikael
From: Moore, Mikael
Sont: Thursday, Septamber 17, 2008 12:45 PM
To: Jeflors, Erka

Subject: FW: NBA Letier (o the Yreasuty
Attachments: NBA Treasury Letier (091008).pdf

Mitkael Moore

Chief Of Staff

Congresswoman Maxine Waters (CA-35)
o: 202-. ’

¢

[ 225-7854

Deat Mikael,
Atiached please find the National Bsnkers Association's eftar to tha U.S. Dept. of the Treasury. Please don't
hestiate to contact me Ifyou have any questions or ¥ | can be of fusther assistance. Thank you.

Phillip R. Perry
Department Administrator
Legal and Business Development
OneUnited Bank

100 Franklin Street, Suite 600
Boston, MA 02110

p: 617.457

f: 617.542,1797

bb:
oncuntied.com

www.ometntited. com

This message contains information that may be confidential and proprietary to OneUnited Bank. Unless
you are the intended recipient (or authorized to receive this message for the intended recipient), you may
not use, copy, disseminate or disclose to anyone the message or any information contained in the
message. If you have received the message in etror, please advise the sender by reply e-mail and delete
the message and al! files transmitted with it from your system immediately. Thank you very much.

23
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Moore, Mikae!
From:  Bob Cooper {JROneUnited.com)

Sent:  Friday, September 18, 2008 12:38 PM

To: Moore, Mikae!

Ce: Metlon, Noells; Kevin Cohee

Subject: FW. MDI Preferred Stock Redemplion Language

Hi Mikacl:

Here are our thoughts on an altemative back-up strategy in case Treasury does not grant the specific
relief that we arc requesting within the next couple of days. We would appreciate your thoughts,
comments, etc. on both the strategy and the particular language. We have had an initial conversation
with Mike Capuano's office and they are supportive of this approach, ‘though they stressed that the
particular language around the affected group would be key. It is a legislative solution and with thet we
realize that it may be fraught with the challenges and uncertainty that comes with trying to pass
legislation. Could you kindly share with Erika. We will follow up with her.

It would be & provision in the Continuing Resolution, a temporary appropriations bill, that will be passed
by Congress this coming weok and signed by the president next woekend or early the following weck.
Alternatively, we could think about attaching it to the Jegisiation creating a now RTC-like entity, but as
we do know for sure that the CR will definitely be prssed, it may be safer to put it in the CR as we are
under extreme time pressure (filing of September 30th Call Report).

The brand new Federal Housing Finance Agency (the new GSE regulator) has never been addressed in
an appropriations bill before. its predocessor agency would have been addressed in the HUD
appropriations bill but the new FHFA is an independent financial institution regulator which, like other
such indopendent regulators, coordinates with the Treasury Department. So I have drafied this language
as a provision in the appropriations bill (actually in this case, as a title of a continuing resolution that.

- would fund Treasury and other fiscal agencies.) It is possible, however, that the House and Senate
appropriations opmmittees have not yet decided in which subcommitee (and, therefore, in which titie of
this continuing resolution) FHFA belongs. We don't really care for our purposes in this continuing
resolution since, wherever they might put it in such an omnibus bill, it will be the law governing FHFA.

I've drafied this to provide only redemption at the purchase price since it's possible this provision would
g0 in at the last minute without the committee having any time to (or wanting to?) vet it with Treasury.

Appreciate your assistance.

IN THE FINANCIAL SERVICES AND GENERAL GOVERNMENT TITLE OF A BILL
MAKING CONTINUING APPROPRIATIONS FOR FISCAL YEAR 2009, INSERT AT THE
APPROPRIATE PLACE THE FOLLOWING PROVISION:

Provided further, That, notwithstanding any other provision of law, the Director of the Federal Housing
Finance Agency, acting as conservator, shall, or shall cause the regulated entitics in conscrvatorship to,
immediately redeem at the purchesc price paid the preferred stock of such regulated entities in
consorvatorship which is held by a {U.S. Departnent of Treasury certified Community Development

Financial Institution.]

4/3/2000 09-2121_000036 30
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Roburt Patrick Cobpet

Sentor Viar President / Senior Coursal
Oneunted Bank

100 Franklin Strest, Suke 500
Boston, HA 02120

p-617.4s7
< - I

f - 617.507.8925
e -mommmm

This message contains information that may be confidential and proprietary to OneUnited
Bank. Unlass you are the intended recipient {(or authorized fo receive this message for the
intended recipient), you may not use, capy, disssminate or disclose to anyone the message or
any information contained in the message. If you have received the message in ervor, pisase
advise the sender by reply e-mall and delete the message and all files tranamitied with it from

your systam immediately. Thank you very much.

09-2121_000037 3
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Fw Bailout Lagislation Page 1

Moore, Mikael

From: Kevin Cohes [JJIG OneUnitad.com|
Sent; Monday, Sapiember 22, 2000 8:01 AM

To: Moore, Mikael
Subject: Fw: Ballout Legisiation
Attachments: five percant langusage.doc

Couid you pleass print this for our moeting.

o .
From: 0].00m>

T NET I @ VERIZON.NET>
cC ee; Terl Willlams

-Sent Mon Sep 22 08:04:45 2008
Subject: Re: Bailout Legisiation

P <<five percant language.doc>> § to previous email.
Attached and pasted befow Is a draft re Robart Primus's request. I've reformatted it slightly so that & could be
banking committse bilf langujge as opposed to approps language, but Counsel will vet it in any evernt

1 will gavel my schoo! board committes mesting to a ciose this moming in time to get o the doctor in Annapolls by
8:30 AM. & soul be about 90 minuies there, uniess sha finds somsthing unusual, and then 40 minutes to the office
(Mindy will be at tha office by 7:45) | can cancel anything after that except the reception and dinner | am hosting
for San Fran Mayor Newsom that starts at 8 PM

LJF

Lsander J. Foley, 1l
Foley Maldonado & O'Toole
513 Capitol Court NE, Sulte 100

Washington, D.C. 20002
202.
FAX

Provided that, notwithslanding any other provision of law, the Director of the Federal Housing Finance Agency,
scting as conservator, shafl, or shali cause tha regulated entitiss in conservatorship to, immediately recdsem at the
purchase price paid the preferred stock of such reguiated entities in conservatorship whioh is held by any
Depertment of Treasury ocsrtified communily development financial institulions which, as September 5, 2007, had
more than five percont of its total assets Invested in the praferred stock of the regulated entities in

conssrvatorship .

Looking for simpls solutions to your real-ife financial ohalienges? Check oul WalletPop for the latest news and
Information, tips and calcuiators <hitp./or. afwola.convpromocik/1 00000075x1200382257 120054008607,

SHr= PR WW) Hpop. comy 7N

3B
09-2121_000039
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Fw: Treasury Request Appendix Final.xls Pags 1 of

Moore, Mikael

From: Bob Cooper I OneUnited.com)
Sent: Tuesday, Septsmber 23, 2008 10:56 AM
To: Moore, Mikae!

Subject: Fw: Treasury Request Appsndix Final.xis
Attachmaents: Treasury Request Appendix Final.xis

«~=Original Mossage-——
W.MW_@MMW@W»

cC:
Sent: Tue Sep 23 10:45:69 2008

Subject: Treasury Request Appendix Final.xis

<<Treasury Request Appendix Final.xis>> -

This message contains information that may be confidenttal and proprietary to OneUnited
Bank. Unless you are the intanded reciplent (or authorized to receive this message for the
intended reciplent), you may not use, copy, disseminate or disciose to anyone the message or
any information contained in the message. if you have recelved the message in eTor, please
advise the ssnder by reply e-mall and delete the message and ali files transmitted with it from
your systern immediately. Thank you very much.

09-2121_000041 a
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g"'- w u” G lnvestment
In G8i PM?nMd 8took
Serios ook vaiue Par vaiue Par Shares

Fannie Mae .

N $ 478043030 $ 500000000 $ 60.00 100,000

Q $ 483308848 $ 5,000,000.00 § 25.00 200,000

8 $ 65,170,246.32 § 6,000,00000 $ 2600 200,000

s $ 10,271,226.07 $ 10,000,000.00 § 25.00 400,000
Frocdia Ma '

T $ 5024,13081 $ 6,260,00000 $ 50.00 126,000

r4 $ 6,228,121.60 § 6,000,00000 § 26.00 200,000

4 $ 5,198,676.58 ., $ 5,000,000.00 $ 25.00 200,000

z $ 35,106,708.24 § B5,000,00000 § 26.00 200,000

z $ 6245,807.53 $ 6,000,000.00 $ 26,00 200,000

$ 51,766403.58 51,260,000.00
Call Report Data
June 30, 2008 Seplomber 30,
Reported on call Minimism capiisl needed to be

Tior 1 capital $ 39,928,00000 RCR 11 s 34,000,000:00
JAveragoe assets® $735,370,00000 RC-R27 s 700,000,000.00
Tior 1 leverage ratio 6.43% RCRY 5.00%
ICapita category WELL WELL
* OneUnited Bank has besn red assets to raduos needed 1o remain wall ¢ Hized
Tler 1 Capitat as of June 30, 2008 $ 39,028,000.00
Tler 1 Capital at Preferred GSE Values Since
Conservatorship $ (6,993,403.58)
(This smoun doss not inchude the $4.7millon of current valkue of GSE slock (0 be retum to Tressury)
Request from Treasury In exchange for
$81,250,000 in GBE Preferred Stock (par value) $ 41,993,403.68
(Tiia Bmount 18 besed on £ $38,000,000 required 1 be well capitaized and the nepalive $6,003,403.58 Tier { Capltal)

OneUnited Bank Remaining Loss from GSE
Preferred Stock $ (8,763,000.00)4
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Moore, Mikaet

From:  Bob Cooper ([EE@OneUnited.com]
Sent:  Thursday, September 25, 2008 9:24 AM
To: Moore, Mikne]

Subject: Any update?

This message contains information that may be confidential and proprietary to Onelnited
Bank, Unless you are the intanded recipient (or authorized to receive this message for the
intended reciplent), you may not use, copy, disseminate or disclose to anyone the message or
any information contained in the message. If you have received the message in error, please
advise the sender by reply e-mail and delete the message and afl flles transmitted with it from
your system immediately. Thank you very much,

09-2121_000044 7

4/3/2008
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October 29, 2008

The Honorabls Nesl Keshkarl
Assistant Sacretary for Fnancial Stabliity
Office of Financial Stablitty

US. Dapartment of Treasury

1500 Panneyivania Avanue NW
Washington DC 20005

Dear Asslitant Socretary Kashiart:

On buhall of the membarship of the Nationd Bankers Association (NBA), we like to commend the US.
Department of Treasury (UST) for its efforts to ensure m-mblllt.yofm U.S. and global financial markets. We
befleva the recently launched Capital Purchase Program of the TARP is an important step toward stablizing
financial markets in our country. In this context, the NBA respectfully urges the UST to croata a special inithdve
modsled on the Capiml Purchase Program targeted to banks, thrifts and thelr holding companie: thet are
considerad Minorkty Depository Institutions (MDIis) under section 308 of the

RREA) or as designated as MDis by the Federsl Deposit Insurance
Corporation (FDIC).

Founded in 1927 the NBA is a non-profit trade axsociation that advocates on behall of tts NﬂunAmnﬂun Aﬂm
American, Hispanlc American, Native American and Woman-Owned fi A lons, crestes

training apportunities, and develops programs and services for mamber banks. Thn umllﬂonl olla ] locnod
in Washington, DC, Our member banks have a primary mission of pr and
principally serving distressed and undersatved communities. The NBA's mmbor banka deliver cradi and eachnical
assinance to borrowars in a responsible manner to fostar growth and seability.

09-2121_000046

As you are awarefor over fiva decadesthe U.S. Treasury hat played a signficant role in investing in minarity
depasitory institutions. The LS. Tressury Department's Minority Bank Depository Program (MBOF) began in
1969 in rasponse to Executive Order {1458, which extablished & nationl program supporting minority business
enterprise. ik was expanded under Executive Ordars {1625 and 12138, The Competitive Equality Banking Act of
1987 and FIRREA include provisions supporting the intant of the MBDP that specifically sought to improve the
staading wnnd establish the pressrvation of minority banks. Both programs are recognition of the unique chellengss
of minarity banks, a promise and an understanding of how to rectify them, and an effort to support the critical rols
MDfs play in stablliring underservad and distressed communities by providing opportunities for constituents of
thote communitias to have access to financisl services.

At a continuation of thess sfforts, th provlllom of the NBA CW Purdnu Pmmm sllows for MDIs. who are
mostly privately held w in the Bn Stabilization Act of 2008 and
astist with the intent o!prwlm cradit oppommlun t0 the astion's residents. The member banks of the NBA
believe that by providing access to caphal through the TARP program on terms conducive to the neads of the
tanks, the UST will enable capital to be used to provide Rnanci to residencs of Main Street and
support strengthening and opening up of the credit markets,

55

Some of the terms of a program will need to be different than are currently offered undar the TARP Cigiial
Purchase Program. To maximize our efforts as a key partner of the Fedaral Government in rebuilding low income
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communities, devastated by the subprime miled and mic d n, wo will need capltal that is
affordable and patient and & provition to assist with accounabiiity reporting. Attached is an owtine of the

propased NBA Capka! Purchase Program,

We Iook forward to working with UST to help strengthen our nation's financial system. if you have any questions,
pleass feol free to contact the NBA: President, Michael Grant at (202) S63{iJl; Chairman Floyd Weekes at (615)
32

Sincerely,

Foyd Weekes
Chairman, Nationaf Bankers Association

Michee! A, Grant, J.D.
President, Nationa) Bankers association

09-2121_000047
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s

S, this lstar 0 you i6 my foremal roghiking ws o
of One Unitéd Bark.

Vand the mombars of the Board for the oppotmily you

Rt ami tbic challsnge of sssisting in the oversight end
KDhix osured the viebilfty of une of the most impartant

tonal Affcan Amedean Comnmnity.
Ia of you TRt the wvrific knowleligs, axporicnce and harfl-work you bring
to Khh Urited A0 LR to continuing our relstionship as 4 custonisrand a
friond.
Very fruly youss,

09-2121_000049
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CONFIDENTIAL

Subject to the Nondisclosure Provisions of H. Res. 895 of the 110th Congress as Amended

OFFICE OF CONGRESSIONAL ETHICS
UNITED STATES HOUSE OF REPRESENTATIVES

Memorandum of Interview

It Re: Representative A
Review #: 09-2121
Date: July 8, 2009
Location: 2344 Rayburm HOB
Time: 3:15- 3:45pin (approximately)
Participants: Omar Ashmawy
Leo Wise

Summary: Representative A is a Member of the United States House of Representatives and the
Chairman of the House Financial Services Conumitice. He was interviewed pursuant to Review
09-2121. We requested an interview with Representative A and he consented to an interview.
Representative A made the following statements in response 1o our questioning:

1. Representative A was given an 18 U.S.C. § 1001 warning, and signed a written
acknowledgement.

2. Representative A stated that the first interaction he could recall with Representative
Waters regarding OneUnited was two to three years ago. Representative Waters told him
that “Sydney [Representative Waters” husband] wants to talk about something [regarding
OneUnited] I can’t discuss.” Representative A recalled that this interaction had
something to do with a transaction that never happened. He understood that
Representative Waters could not discuss the matter because of a conflict of interest
arising out of the fact her husband was on the board of directors of OneUnited.

3. Rcgarding his interactions with Representative Waters in September 2008,
Representative A recalled that Representative Waters told him that there was a problem
with OneUnited, but that she didn't know what to do about it because “Sydney’s been on
the board.” This was relevant to Representative A because OneUnited was a minority
owned bank and Representative Waters and another Member of Congress on the
committee had been handling minority banking issues for the committee.

REP. AMOI - Page 1 of 3 Office of Congressional Ethics

09-2121_000053
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CONFIDENTIAL
Suiajecl 1o the Nondisclosure Provisions of H. Res. 895 of the 110th Cohgress as Amended

4, Representative A recalled that the problem Representative Waters referenced was the fact
that OneUnited has purchased more preferred shares of Fannie Mae and Freddie Mac
than any other bank. The problem OneUnited had was an exaggerated version of the
problem every other bank had. OneUnited had overbought preferred shares in Fannie
Mae and Freddie Mac and was therefore at a greater risk of collapse than any other bank
holding preferred shares of Fannie Mae and Freddie Mac.

5. Congress decided to create a legislative fix for banks who invested in preferred Fannie
Mae and Freddie Mac stocks. Banks would be able to accelerate the write off for those
stocks — allowing them to write off the entire value of the stock in a single year.
However, it tumed out that OneUnited has so much preferred stock that the legislative fix
was not enough for them to survive. As a result, the House passed legislation, authored
by the Ways and Means Comnittee, that allowed a bank, that would otherwise be
ineligible, to qualify for TARP funds if the sole reason for their capital impainnent was
their investment in Fannie Mae and Freddie Mac preferred stock.

6. Representative Waters told Representative A that she was in & predicament because
Sydney had been involved in the bank, but OneUnited people were coming to her for
help. She knew she should say no, but it bothered her. 1t was clear to Representative A
that this was a conflict of interest problem.

7. Representative A’s advice to Congresswoman Waters was to “stay out if it” -- OneUnited
was a Boston bank and he had a commitiment to minority banks. He would address the
problem. Representative A then asked his staff to take over the OneUnited issue from
Representative Waters.

8. Represcntative A had at least two conversations with Representative Waters in which he
told her to not get involved in the OncUnited matter. The conversations likely occurred
in September 2008, but he could not recall any specific dates.

9. Representative Waters seemed relieved that Representative A was going to do something
about OneUnited because she didn’t need to feel guilty. She was grateful that the
problem would be addressed.

10, Representative A did not know how big a presence OneUnited had in the National
Bankers Association (NBA). I{owever, he has interacted with the NBA often and
OneUnited was never & major presence. When he thought of the NBA, he thought of
southern banks and not OneUnited.

REP. A MOI - Page 2 of 3 Office of Congressional Ethics

09-2121_000054
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CONFIDENTIAL

Subject to the Nondisclosure Provisions of H. Res. 895 of the 110th Congress as Amended

1 prepared this Memorandum of Interview on July 14, 2009 after interviewing Representative
A on July 8,2009. I certify that this memorandum contains all pertinent matter discussed
with Representative A on July 8, 2009.

Omar S. Ashmawy
Investigative Counsel

REP. A MOI - Page 3 of 3 Office of Congressional Ethics

09-2121_000055
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Report of the Outside Counse] to the Committee on Ethics

In the Matter of Representative Maxine Waters

William R. (“Billy”) Martin, Outside Counsel
Kerry Brainard Verdi

Martin & Gitner PLLC
2121 K Street, NW Suite 850
Washington, DC 20037
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EXECUTIVE SUMMARY

After a two-step, year-long review, the Outside Counsel recommends to the
Waters Committee that it determine that no violations of Representative Waters' due
process rights were committed by the Committee on Ethics (the “Committee”) during its
handling of this matter. Outside Counsel further recommends to the Committee that
there is insufficient evidence in the record to determine that Representative Waters
knowingly violated House Rules or other standards of conduct by a clear and convincing
standard. As such, Outside Counsel recommends to the Waters Committee that it
consider closing the matter against Representative Waters and determine that no
further inquiry is warranted.

During the 111th Congress, an investigative subcommittee (“ISC”) was empaneled
to investigate this Matter. At the completion of its investigation, the ISC adopted a
Statement of Alleged Violations alleging three counts of misconduct. Prior to the
scheduled adjudicatory subcommittee (“ASC”) hearing on this matter, staff received an
additional piece of evidence and recommended that the Committee recommit the matter
to the ISC for further investigation of that additional evidence. The matter was
recommitted and no further action was taken on the matter during the 111th Congress.

Both in the 111th and 112th Congresses, Representative Waters raised several
claims alleging that the Committee had violated her due process rights. The Committee
itself had also identified various concerns to be addressed that had not initially been
raised by Representative Waters. In the 112t Congress, the Committee sought to retain
an outside counsel to assist it in resolving these issues and the matter as a whole.
Outside Counsel was retained by the Committee to first review the due process
allegations. If Outside Counsel recommended that Representative Waters’ due process
rights were not violated, and the Waters Committee agreed, then Outside Counsel was
tasked with conducting a de novo review of this matter.

Following a review of the record and interviews of relevant witnesses, Qutside
Counsel made the following recommendations to the Committee Members serving in
the matter of Representative Waters (the “Waters Committee”):

* For purposes of Outside Counsel’s legal analysis, the Waters Committee
should assume that Representative Waters is entitled to constitutional due
process. There is ultimately room for debate over whether Members of the
House have constitutional due process rights in House disciplinary
proceedings, but there are good reasons to conclude that they do.

» Congress has broad discretion under the Constitution to determine what
specific process is required. Outside Counsel believes the existing
Committee and House rules governing the Waters matter are
constitutionally adequate.

¢ Representative Waters’ specific “due process” arguments, as well as the
other arguments identified by the Committee, generally do not raise any
constitutional violations.
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¢ EHven assuming Representative Waters’ factual allegations to be true, and
that certain Committee rules were violated, such violations did not affect
Representative Waters’ rights and will not prejudice her in further
proceedings. Any violation that may have occurred can be remedied by
the new Committee which has been selected and, if appropriate, an
investigatory and adjudicatory process.

Because Outside Counsel ultimately recommended a finding that Representative
Waters’ due process rights were not violated, a finding that was adopted by the Waters
Committee, Outside Counsel proceeded with a de novo review of this matter. The
substantive allegations in this case involved Representative Waters’ alleged assistance to
OneUnited bank following the conservatorship of Fannie Mae and Freddie Mac.
Representative Waters' husband was a former member of OneUnited’s Board of
Directors and a current stockholder in the bank. During the relevant time period,
Representative Waters placed a call to the former Treasury Secretary and requested a
meeting on behalf of the NBA and minority banks, as she believed from conversations
with OneUnited executives that minority banks would be affected by the
conservatorship. Outside Counsel recommends that there was nothing improper
regarding Representative Waters’ call to the former Secretary of the Treasury.

At that meeting, OneUnited specifically requested $50 million from Treasury as a
buy back for its shares of the preferred stock. It is Outside Counsel’s recommendation
that the Committee conclude that at some point in September 2008, following the
Treasury meeting, Representative Waters approached the Chair of the Financial
Services Committee to inform him that she was concerned about providing any specific
assistance to OneUnited because of her husband’s involvement with the bank, although
the exact timing of that conversation is not clear from the record. The record also
supports a finding that Representative Waters relayed this conversation to her Chief of
Staff in an effort to ensure that he did not assist OneUnited with its specific request,
although the timing of that conversation is not clear from the record. Determining the
timing of these conversations ultimately requires a credibility determination which is
best left to the Members of the Waters Committee.

On September 20, 2008, Treasury circulated the first draft of the Emergency
Economic Stabilization Act (“EESA”). The evidence suggests that by this time, both
Representative Waters and her Chief of Staff were aware that, in addition to OneUnited,
the conservatorship was only a problem or concern to one other minority bank. It
appears that both the prior staff and ISC believed that Representative Waters and her
Chief of Staff nonetheless assisted in the provisions of EESA intended to assist small and
minority banks, knowing that the provision would assist OneUnited and only one other
bank. Upon further review of the record, Outside Counsel recommends that the Waters
Committee determine that significant contradictory evidence is in the record. Namely,
while few minority banks were affected, this was a broad issue to community banks as
well, and those community banks also approached Representative Waters and the
Financial Services Committee for assistance.
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Because this was a broad issue being addressed by Treasury, other Members of
the House of Representatives, and the Financial Services Committee, Qutside Counsel
recommends a finding that both Representative Waters and her staff could assist in the
legislative process as it affected a broad class. Nonetheless, Outside Counsel has
determined that Representative Waters’ Chief of Staff (“COS”) sent two emails solely on
behalf of OneUnited, and not for the greater class of banks. However, because
Representative Waters took the affirmative steps to inform her Chief of Staff of her
conflict with OneUnited, we do not recommend that any violation for failure to
supervise her staff occurred in this case. Finally, while there is evidence in the record to
support that Representative Waters’ COS knew or should have known of Representative
Waters’ conflict at the time he sent these emails, Outside Counsel recommends that the
evidence does not meet the clear and convincing standard required to recommend that a
knowing violation of the House rules or other standards of conduct was committed by
Representative Waters’ COS,
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QVERVIEW

This Report addresses the findings and recommendations of the Outside Counsel
with regard to the allegations made against Representative Waters.

Part I briefly summarizes the Outside Counsel’s findings and recommendations
in this matter with respect to both its due process review and its de novo review of the
substantive facts underlying this matter.

Part IT (summarized in Subpart A) contains a summary of the review with which
Outside Counsel was tasked to perform in this matter. Subpart B contains a discussion
of the factual background affecting the due process analysis, while subpart C addresses
Representative Waters’ arguments arising from the Committee’s actions.

Part III provides Outside Counsel’s due process analysis in this matter. Subpart
A addresses the Constitutional Framework including (in subpart 1) whether the Fifth
Amendment’s due process clause applies to House disciplinary proceedings and {in
subpart 2) the private interests at stake., Subpart B addresses the specific requirements
of due process in Congressional disciplinary proceedings including (in subpart 1) the
process due, (in subpart 2) the Constitutional Due Process contained in the House and
Committee rules including (in subpart a) the House Rules, (in subpart b) the Rules of
the Committee), and (in subpart ¢) House precedent. Subpart C analyzes
Representative Waters’ arguments including (in subpart 1) a discussion of the
Constitutional claims including (in subpart a) claims of entitlement to procedures
beyond applicable Committee rules and (in subpart b) claims of undue delay; (in
subpart 2) claims that the Committee violated its own rules, (in subpart 3) argumerits
based on criminal law, (in subpart 4) assumed violations including (in subpart a)
confidential documents were leaked to persons outside the Committee, (in subpart b)
allegations that improper ex parfe communications occurred; and (in subpart ¢) the
ASC authorized subpoenas on incomplete representations; and (in subpart 35)
allegations of inappropriate and/or racially insensitive comments.

Part IV contains Outside Counsel’s conclusions and recommendations regarding
its due process analysis.

Part V contains a review of Outside Counsel’s factual findings with respect to the
substantive allegations in this matter including (in subpart A) a summary of the factual
findings; (in subpart B) a discussion of Representative Waters; (in subpart C) a
discussion of OneUnited Bank including (in subpart 1) its Senior Management, (in
subpart 2) its Board of Directors, and (in subpart 3) a discussion of Representative
Waters’ husband’s service on the OneUnited Board; (in subpart D) a discussion of the
National Bankers Association (“NBA”) including, (in subpart 1) the NBA staff, (in
subpart 2) the NBA board, (in subpart 3) OneUnited officer’s service with NBA, (in
subpart 4) Representative Waters' relationship with NBA; (in subpart E) a discussion of
Fannie Mae, Freddie Mac and OneUnited, including, (in subpart 1) OneUnited’s
investments in Fannie Mae and Freddie Mac, (in subpart 2) the government
conservatorship of the Government Sponsored Entities (“GSEs”), and (in subpart 3) the
effect of the conservatorship on OneUnited and other minority and community banks;
(in subpart F) a discussion of OneUnited’s reaction to the Conservatorship including, (in
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subpart 1) initial outreach efforts, (in subpart 2) discussions with Representative Waters
and other Members, (in subpart 3) preparations for meeting at Treasury (in subpart 4),
the meeting at Treasury; and (in subpart 5) conversation with the Former Treasury
Secretary following the meeting; (in subpart G) a discussion of Representative Waters’
decision that she should not assist OneUnited in its efforts to directly obtain money; (in
subpart H) a discussion of the continued communications with OneUnited and
Representative Waters” Office, including (in subpart 1) OneUnited’s communications
with Representative Waters’ COS and the Financial Services Committee, (in subpart 2)
the EESA legislative process begins, and (in subpart 3) the legislative solution; (in
subpart 1) a discussion of the recapitalization of OneUnited including (in subpart 1) the
private investment, (in subpart 2) the tax relief, and (in subpart g) the TARP funds.

Part VI contains a review of the legal analysis regarding the substantive
allegations in this matter including (in subpart A) a summary of the legal analysis; (in
subpart B) a discussion of the relevant rules and standards of conduct, including (in
subpart 1) use of a Member's office for personal benefit, (in subpart 2) contacts with
administrative agencies of the federal government, (in subpart 3) responsibility for
oversight and administration of congressional staff, and (in subpart 4) a discussion of
the clear and convincing standard; (in subpart C) a discussion of the specific
recommendations in this matter including (in subpart 1) a recommendation that
Representative Waters did not violate any rules or other standards of conduct by
arranging the meeting with Treasury, (in subpart 2) a recommendation that
Representative Waters recognized that she should not take any official action to assist
OneUnited to directly receive money, and (in subpart 3) a recommendation that
Representative Waters’ Chief of Staff communicated solely on behalf of OpeUnited in
two circumstances. Part VII contains Outside Counsel’s conclusions and
recommendations regarding its de novo review of this matter.
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L INTRODUCTION

Qutside Counsel submits this Report for the Committee on Ethics’ (the
“Committee”) consideration in the Matter of Representative Maxine Waters.

In July 2009, OCE submiited a report to the Committee, concluding that
Representative Waters may have violated House conflict-of-interest rules when she
called then-Treasury Secretary Paulson o set-up a meeting with OneUnited Bank. In
light of the fact that Representative Waters' husband was a former board member and
current stockholder in that bank, the OCE recommended that the Committee further
investigate the allegations. An Investigative Subcommittee (“ISC”) was empaneled, and
on June 15, 2010, the ISC adopted a Statement of Alleged Violations (“SAV”) alleging
three counts of misconduct based on Representative Waters' staff’s continued assistance
to OneUnited Bank after Representative Waters herself determined she should no
longer work to assist that bank: violations of clauses 1 and 3 of the House Code of
Official Conduct (House Rule XXIII), and clause 5 of the Code of Ethics for Government
Service. During preparations for the Adjudicatory Subcommittee hearing (“ASC”)
scheduled for November 21, 2010, Committee staff received an email for the first time,
which they believed warranted recommittal of the matter to the ISC for further
investigation. The matter was recommitted by a 9-1 vote of the Committee on
November 18, 2010. The following day, the Chief Counsel and Staff Director (“Chief
Counsel”) terminated two staff members at the direction of the Chair.' The 111t
Congress expired without any further action being taken on this Matter.

In 2011, the Committee agreed, pursuant to Committee Rule 6(g), to seek an
Outside Counsel to review the matter and consider various concerns that had been
raised both by Representative Waters and the Committee itself. Shortly before the
Committee retained Outside Counsel, three internal personnel memos regarding the
terminated employees were leaked to the press. Following their release, Representative
Waters raised several additional due process allegations, arising largely from
information contained in the leaked memoranda. The Committee retained attorney
Billy Martin to act as Outside Counsel in this matter and directed him to perform a two-
step review in this matter. The first step was to analyze and investigate several due
process arguments raised both by Representative Waters and the Committee. Following
the completion of the due process review, if either no violations of due process were
found or no violations that deprived Representative Waters of her due process rights
were identified, and the Committee agreed, then the Qutside Counsel was to complete a
de novo review of the facts and documentary evidence in this Matter. The Outside
Counsel began its due process review of this matter in July 2011, pursuant to Committee
Rule 18(a). Outside Counsel reviewed documents and interviewed numerous witnesses
throughout its due process review. Prior to reporting any findings to the Committee,

3 Qutside Counsel notes that Kenneth P. Jorgensen and Andrew B. Brantingham from the law firm of
Dorsey & Whitney LLC assisted with the due process analysis portion of this Report. Outside Counsel
further notes that titles and positions of Committee Members and staff discussed in the text and
citations of this report generally refer to the persons holding those titles and positions in the 111th
Congress, and particularly in the summer and fall of 2010.
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Outside Counsel made recommendations regarding a Motion to Disqualify several
Members of the Committee, which had been filed by Representative Waters. Upon
receiving advice from the Ouiside Counsel, six Members of the Committee chose to
voluntarily recuse themselves from this Matter. The Committee was then recoustituted
and six new Members were placed on the Committee solely for the purpose of
consideration of the Matter of Representative Waters (the “Waters Committee”). The
Waters Committee considered the analysis of Outside Counsel, which concluded and
recommended that no violations of due process occurred in the handling of this matter
during the 111t Congress, and the Waters Committee voted unanimously to accept the
due process recommendations of the Outside Counsel.

Outside Counsel then began its de novo review of the substantive allegations in
this case. As part of this review it examined all prior ISC transcripts and interviews,
documents produced, and also re-interviewed several key witnesses. Based on the
evidence and testimony in this matter, Outside Counsel recommends that the Waters
Committee find the following: 1) that Representative Waters did not violate any rules or
other standards of conduct by arranging the meeting with Treasury; 2) Representative
Waters recognized that she should not take any official action to assist OneUnited to
directly receive money; and 3) Representative Waters’ Chief of Staff sent two emails
solely on behalf of OneUnited, but the evidence in the record does not support by a clear
and convincing margin that his actions were knowingly taken following his
conversation with Representative Waters regarding her determination not to take any
official action on behalf of OneUnited. The Outside Counsel’s findings and conclusions
for both its due process analysis and de novo review are set forth in this Report.

1L DUE PROCESS FACTUAL FINDINGS

In conducting the due process review, Outside Counsel examined the legal issues
surrounding the due process allegations in this matter, specifically (1) the applicable
constitutional principles and (2) the relevant House and Comumittee Rules, According to
those principles, Outside Counsel then analyzed 12 specific “due process” arguments
raised by Representative Waters and the Committee.

The threshold question of whether a Member of the House has constitutional due
process rights in House disciplinary proceedings has no clearly established legal answer;
there are arguments on both sides of the issue. However, there are compelling reasons
to conclude that the Fifth Amendment does apply to congressional disciplinary
proceedings, and the Waters Committee assumed for purposes of this analysis that
Representative Waters is entitled to constitutional due process.

Even assuming the Fifth Amendment applies to House disciplinary proceedings,
under the Constitution’s explicit grant of power to the House to discipline Members,
Congress undoubtedly has broad discretion to determine what specific process is
required. In light of that broad discretion, and in comparison to basic due process
principles articulated by the courts in other contexts, Outside Counsel concluded that
the existing Committee and House rules governing matters before the Committee,
including the Waters matter, are constitutionally adequate.

11
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While the issues will be reviewed in greater detail in this Report, the Outside
Counsel recommended, and the Waters Committee ultimately concluded, that
Representative Waters’ specific “due process” arguments, as well as the other arguments
identified by the Committee, do not articulate any constitutional violation. The only
Comimittee Rule that may have been violated relates to the leak of confidential
Committee information, however, even that violation would not amount to a violation of
Representative Waters’ due process rights.? Many of Representative Waters” arguments
require a factual analysis. While this Report discusses the facts and provides
recommendations on the basis of the factual inquiry that has been conducted, to ensure
that Representative Waters receives the benefit of the doubt, for purposes of analysis
only, this Report assumes arguendo that her factual allegations are true. Even under
that assumption, however, to the extent Committee rules have been violated, the
appropriate remedy would be a new adjudicatory process, and not a dismissal of the
allegations or any other procedure denying the Committee jurisdiction to continue its
review of this Matter.

A. Summary of Outside Counsel’s Review

On July 19, 2011, the Committee entered into a contract with attorney Billy
Martin to serve as Outside Counsel to the Committee in its investigation of
Representative Waters. In connection with that contract, the Committee identified
allegations raised by Representative Waters, and further recognized additional
allegations identified by the Committee, which were to be specifically reviewed and
addressed by Outside Counsel. Those allegations included the following:

1. The ISC responded to Representative Waters’ motions for a bill of
particulars and to dismiss the SAV “with alacrity”;

2. The ISC denied Representative Waters’ request for oral argument on
motions for a bill of particulars and to dismiss;

3. The Committee announced the formation of the ASC without
simultaneously announcing an initial hearing date for the ASC;

4. Committee counsel collected documents and interviewed witnesses after
the ISC transmitted the SAV to the full Committee;

5. The ASC proposed to conduct a de novo review of the facts and law at
issue;

6. Committee counsel submitted pre-hearing disclosures that allegedly
exceeded the amount of evidence Committee counsel could reasonably
intend to use in the allotted time for an ASC hearing;

2 Confidential information was, in fact, leaked. I it was leaked by a Member or staff, it constitutes a
violation of Committee Rules. If it was otherwise unlawfully obtained by a non-Member or non-staff,
it constitutes a violation of law.
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7. The Committee recommitted the matter to an ISC after the ASC had been
formed;

8. Confidential documents regarding the investigation were allegedly leaked
to persons outside the Committee;

9. The Committee has not acted on Representative Waters’ matter nor
communicated with her since the recommittal to an ISC;

10, Communications occurred that allegedly violated bifurcation or ex parte
principles; and

11, The ASC authorized subpoenas on incomplete representations.

At a meeting held on March 28, 2012, the Waters Committee authorized Outside
Counsel to also address issues of whether inappropriate, insensitive or racially biased
comments may have infected the investigation of Representative Waters.

Consistent with the investigative authority, as part of its due process review
Outside Counsel reviewed over 150,000 pages of documents received from the
Committee, the designees to the Chairman and Ranking Member, as well as documents
received from the Members in response to a request for production of documents by
Outside Counsel. In addition, Outside Counsel interviewed all Members of the
Committee from the 111™ Congress. Relevant members of the staff who were either
personally involved in the investigation or may have had knowledge regarding the
relevant issues were also interviewed.

B. Background

In 2009 the OCE began investigating allegations that Representative Waters had
improperly arranged a meeting between Treasury officials and representatives of the
National Banker’s Association (“NBA”) concerning TARP funding for distressed banks.
The meeting allegedly centered on a single entity—OneUnited Bank. Representative
Waters’ husband had been a member of the board of directors of OneUnited and
Representative Waters and her husband owned stock in that bank. In July 2009, OCE
submitted a report to the Committee concluding that Representative Waters may have
violated House conflict-of-interest rules and recommended that the Committee further
investigate the allegations.®

Following an investigation by Committee staff pursuant to authority granted by
Committee Rule 18(a), the Committee established an Investigative Sub-Committee
(“ISC”). The staff assigned to the ISC was then-Director of Investigations and Deputy
Chief Counsel (“Director of Investigations™) along with two staff attorneys. That team
was supervised by the former Chief Counsel.

3 See OCE Report.
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At an ISC Meeting on May 20, 2010, the ISC was presented with three options.
The first was to adopt a Statement of Alleged Violations (“SAV”) and recommend a
sanction. The second option was to adopt an SAV and recommend no further action.
The third was to adopt a report and recommend the report serve as a public
admonishment on the issue of failure to supervise her staff.* The ISC was prepared to
adopt the report when the Chief Counsel informed the ISC that it was an improper
action because Representative Waters was a named Respondent and could not be
admonished without the process afforded by the Committee rules® Following this
advice, the ISC agreed to schedule a vote for the SAV with the intention of attempting to
negotiate a settlement with Representative Waters during that time period®
Unfortunately, the attempted settlement negotiations were unsuccessful.

Ultimately, on June 15, 2010, the ISC adopted an SAV alleging three counts of
misconduct: vicolations of clauses 1 and 3 of the House Code of Official Conduct (House
Rule XXIII), and clause 5 of the Code of Ethies for Government Service.” On June 30,
2010, Representative Waters filed a Motion for Bill of Particulars.® The following day,
on July 1, 2010, the ISC issued an Order denying the Motion for Bill of Particulars.’
Subsequently, on July 12, 2010, Representative Waters filed a Motion to Dismiss the
SAV.® ‘This motion was denied by the ISC on July 15, 2010, and contains a footnote
addressing Representative Waters request for oral argument.”

On July 28, 2010, the SAV was transmitted to the full Commitiee. The
Committee established an ASC shortly thereafter to conduct a hearing on the SAV. One
additional staff attorney was added to the team. That attorney had not worked on the
Waters ISC. The review by Outside Counsel revealed that the Chief Counsel took a
lesser role in the Waters ASC because at that same time he was acting as the lead
counsel on another matter pending before the Committee. Thus, the former Director of
Investigations became the lead attorney assigned to the Waters ASC.

Throughout the month of August 2010, the staff interviewed numerous
witnesses, and sought voluntary production of documents from various sources. During
this time period, pursuant to Committee rules, the staff attempted to schedule a
settlement conference with Representative Waters. While corresponding with her Chief

4 May 20, 2010, ISC Tr. at 34.

5 See id. at 47.

6 Seeid, at 52.

7 See Letter dated June 15, 2010, attached hereto as Ex, 1.

8 See Motion for Bill of Particulars (June 30, 2010), attached hereto as Ex, 2.
9 See Order dated July 1, 2010, attached hereto as Ex. 3.

™ See Motion to Dismiss (July 12, 2010), attached hereto as Ex. 4.

" See Order dated July 15, 2010, attached hereto as Ex. 5.
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of Staff, staff noticed that the Chief of Staff used a personal Yahoo! account for official
business in addition to his government email. While staff had previously been in
possession of emails from that Yahoo! account, staff members testified that they had not
connected that account to the Chief of Staff until the correspondence regarding
scheduling of a settlement conference. Staff subsequently approached the designees for
the Chair and Ranking Member regarding the need for a subpoena for this Yahoo!
account.

Also during the August recess, on August 13, 2010, Representative Waters held a
press conference addressing the pending investigation. During this press conference,
she disclosed confidential information, including excerpts of approximately 24
documents and approximately 4 interview transcripts that were subject to a Non-
Disclosure Agreement {“NDA”), which Representative Waters had signed.” In addition,
Representative Waters’ website contained a link to the presentation that contained the
same information. In response to this press conference, staff drafted a Contempt Order
for the Committee to send to Representative Waters for breaching her NDA. Rather
than issue an Order, the former Cominittee Chair, who stated that her interpretation of
the rules gave her authority to decide the issue of how to respond to Representative
Waters’ violation of the NDA, sent Representative Waters a letter on August 31, 2010,
advising her to adhere to the NDA.® The two senior members of the Waters ASC staff
strongly disagreed with the decision of the Chair and referred to her letter as “weak”.*
At this point, based on nwmerous interviews and documents reviewed, it is clear that
members of the staff, particularly the two senior staff members on the Waters ASC
team, began disagreeing with certain decisions made by the former Chair and began
communicating with Republican Committee Members regarding their frustrations.
Further, those two staff members also began to suspect that the former Chief Counsel
was working with the Chair to undermine or postpone the Waters case, a claim refuted
by both the former Chair and former Chief Counsel during interviews with QOutside
Counsel. No evidence was uncovered during Outside Counsel’s review that supports
that claim.

On August 25, 2010, counsel for Representative Waters submitted a letter
objecting to the ongoing investigation by the ASC. Specifically, counsel stated that
“Isjuch inguiry violates both this Committee’s rules and comparable federal criminal
procedures and raises significant questions about the sufficiency of the evidence that the
Investigative Subcommittee relied upon when it issued the charges contained in its
SAV.” Both the Chair and Ranking Member jointly responded to this letter on August
31, 2010, highlighting the fact that Committee Rule 23 contemplates that both the
Committee counsel and the Respondent will prepare its case for the adjudicatory

12 Every Member of the Committee and all staff were also required to sign NDAs.
3 See Letter dated Aug. 31, 2010, attached hereto as Ex. 6.
** See Email dated Sept. 16, 2010.

*® See Letter dated Aug. 25, 2010, attached hereto as Ex. 7.
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hearing, and also reminding counsel that criminal law precedent is not binding on the
Committee."

At this same time, the Chair raised concerns about the possibility that the Yahoo!
account could not be subpoenaed because it was discovered during settlement
negotiations and might violate Committee rules.” The Chair also raised scheduling
issues with the staff and indicated that she wanted to begin the hearing in September,
upon Congress’ return from the August recess. Initially, the staff responded that it
would be impossible for them to be prepared by September 14, 2010, as the Committee
needed to address the draft Order to Show Cause regarding Representative Waters’
press conference and still needed subpoena authorization."® The Staff later changed its
position and stated that they could be ready, but the Chair did not credit this position as
they still had not issued witness subpoenas and were seeking additional document
subpoenas.” The two senior staff members on the Waters ASC team believed that they
surprised the Chair by announcing that they were ready and that the Chair simply
continued to “stall” because she did not want the hearing to go forward, which was a
view shared by several Members of the Committee and other staff as well* In addition,
the Director of Investigations also alleged that the Chief Counsel threatened her
regarding the start date stating that the Chair and Representative Waters were Members
of the same delegation and that the Director of Investigations needed to take that into
account with regard to the handling of this case.”'

Tension began mounting between the two senior staff members on the Waters
ASC team, the Chief Counsel, and the Chair, This tension came to a head at an ASC
meeting on September 16, 2010. At that meeting, staff, among other things, was
requesting several witness subpoenas. There is some dispute regarding what happened
next. The Chair stated that she was very unhappy with the level of preparation for that
meeting by the staff, particularly the two senior members of the team, who she believed
failed to flag important issues for the Committee and did not prepare to the level she

'® See Letter dated Aug. 31, 2010, attached hereto as Ex, 8.

7 See Fmail dated Sept. 21, 2010. Committee Rule 26(1) states that “statements or information derived
solely from a Respondent or Respondent’s counsel during any settlement discussions between the
Committee or a subcommittee thereof and the Respondent shall not be included in any report of the
subcommittee or the Comumittee or otherwise publicly disclosed without the consent of the
Respondent.” Rule 26(1).

"® See Email dated August 16, 2010; Email dated August 17, 2010; see also Chair Dep, at 29,

*® See Chair Dep. at 29.

® See Staffer #1 Dep. at 63; Director of Investigation (“DOI”) Dep. at 78; Member #t Dep. at 34.

' See DOI Dep. at 97. 'This allegation is contradicted by the testimony of the Chief Counse! who testified
before Outside Counsel that “I don’t recall raising a political issue with the Chairwoman, big P politics

certainly, and by big P politics, what I would mean is politic specific o either the Democratic or
Republican party, one way or the other.” (Chief Counsel Dep. at 61.)
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expected.” According to the former Chair, she became frustrated by the staff and, when
votes were called on the floor of the House, she adjourned the meeting.”® This account
was corroborated by the designee to the Chair.* To the contrary, the two senior staff
members of the Waters ASC both stated that Chair Lofgren berated them and stormed
out of the Committee room, even though there were at least 15 minutes before the
Members had to leave for votes.® This account is consistent with the testimony of
several other Members of the Committee as well® The other Members of the
Committee did not recall this incident with the same level of detail.

After the adjournment of the meeting there was a verbal altercation among the
two senior members of the Waters ASC and the Chief Counsel while several Members
were still present in the room. The two senior members of the Waters ASC team argued
that the Chief Counsel undermined them and did not support them with the Chair.”
During this verbal altercation, the Ranking Member, who believed that the Chief
Counsel was preoccupied with the other matter he was working on® and was impeding
the work of the Waters staff, told the Chief Counsel to “stay out” of further involvement
with the Waters matter.”? The Ranking Member also stated that he later found the Chair
on the House Floor and told her that she needed to set a different tone with the
Committee.”

The following day an email was sent to the entire ASC by one of the attorneys on
the Waters team providing information on the areas that were not covered at the
meeting. This email was edited by the entire Waters team, but according to the Director
of Investigations, it was her practice to direct a particular member of the team to send
various communications to the Committee. Despite the fact that this was sent from a

2 See Email dated Sept. 23, 2010; Chair Dep. at 40-42.

2 See Chair Dep. at 40-42.

2 See Chair Designee Dep. at 29-30.

* See Staffer #1 Dep. at 62-65; DOI Dep. at 140-141.

% See Member #2 Dep. at 24; Member #3 Dep. at 24; Ranking Member (“RM”} Dep. at 58-60; Member
#1 Dep. at 30. The Members who recalled this incident with detail include the former Chair, Ranking
Member, and other Members of the Republican party. With the exception of the Chair, no democratic

Members of the Committee recalled this incident in any great detail.

' See Staffer #1 Dep. at 63-65; Member #2 Dep. at 24; RM Dep. at 75-76; DOI Dep. at 144-147; Member
#1 Dep. at 32,

8 At this time, the Committee had an unprecedented two ASC's sitting at the same time. The Chief
Counsel was the lead attorney for the other ASC, while the Director of Investigations was the lead attorney
for the Waters ASC.

2 See RM Dep. at 75.

® See id. at 59.
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more junior member of the team, one Member of the Committee responded only to the
two most senior members of the Waters ASC staff stating “nicely done.”

The Chair continued to raise concerns regarding staff preparation, scheduling
issues, as well as the subpoena issue, in a September 22, 2010, email that the Chair sent
to both the Ranking Member and the Chief Counsel.”? The Chief Counsel forwarded this
email to the Director of Investigations so that she could be prepared for the upcoming
ASC meeting. The Director of Investigations ultimately forwarded the email to the
Ranking Member’s designee.

By late September 2010, a hearing date for the Waters matter had still not been
set. The Chair stated that she had been trying to set a hearing date before the general
election, but that the ASC staff had not been ready.® The two senior members of the
Waters ASC team both testified that they had been ready but they believed that the
Chair did not want to set a hearing date until after the election.® OQutside Counsel’s
review did not uncover any evidence to support their belief. Republican Committee
Members also stated that they were frustrated that the Chair would not set a hearing
date and, ultimately, on September 28, 2010, the Ranking Member issued a press
release (signed by all Republican Representatives on the Committee) urging the Chair to
set a hearing date.®

Two days later, the ASC held a brief meeting to authorize the document
subpoenas sought by staff. During the course of Qutside Counsel’s review, Members of
the ASC that recalled this issue advised that they received sufficient information from
the staff who assisted them during consideration of the subpoena issue, and were
prepared to, and did take, official action and vote in support of the issuance of the
subpoena.® Although the Chair noted that she was generally unhappy with the staff, she
stated that she would not have voted for the subpoenas if she did not feel she had
sufficient information to do so, and further noted that the approval of subpoenas was a
ministerial act.”

' See Email dated Sept. 17, 2010.
2 See Email dated Sept. 23, 2010.
33 See Chair Dep. at 29.

34 See Statfer #1 Dep. at 63; DOI Dep. at 161; Staffer #2 Dep. at 126; but see Chief Counsel Dep. at 60
(testifying that the Chair never asked, implied or suggested that the hearings be delayed).

35 See Email dated Sept, 28, 2010.

36 See Member #4 Dep, at 22-23; Member #5 Dep. at 33-34; Member #3 Dep. at 35-37; RM Dep. at 72-73;
Member #2 Dep. at 33-34.

37 See Chair Dep. at 43.
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On October 7, 2010, the Chair, believing the rules permitted the Chair to
unilaterally decide the issue of the ASC hearing date,® responded to the September 28,
2010, press release and issued a statement setting the hearing dates for both the Matter
of Representative Waters and another matter pending before the Committee at that
time.* The Chair set the Waters hearing for November 21, 2010. One of the senior
attorneys on the Waters ASC selectively forwarded the statement of the Chair, which
was public, from her personal Gmail account to three of the Republican Representatives
on the Committee, as well as to the Republican designee working on the separate ASC
pending before the Committee.”

On October 12, 2010, the Chair sent a letter to Representative Waters in which
she informed Representative Waters that her adjudicatory hearing would convene on
Monday, November 29, 2010.” The letter also indicated that each side would be given 6
hours to present their respective cases, exclusive of opening and closing statements,®
The Chair testified that while she had tried to collaborate on setting a schedule, after she
was “blasted” in the press release issued by the Republicans for not setting a hearing,
she went back to the rules which state that the “Chair shall” set the hearing date, and
unilaterally set the hearing date and ground rules.”

Both of the senior members of the Waters ASC team were unhappy about the
time constraints set for the hearing, as the Waters team had estimated that the hearing
would take 20 business days.” Therefore, on October 13, 2010, the most junior staff
attorney on the Waters ASC team sent an email to the Members of the ASC expressing
the staff’s need for more time. Staff members testified that, as with previous emails sent
by staff, the drafting of the email was a collaborative effort by all of the staff assigned to
the Waters matter.® The junior staff attorney testified that she had not been the
primary drafter of the email, but had been directed to send this email by the Director of
Investigations, and that she did not want to send it because she did not agree with it.*
This same email was leaked to the Washington Post and cited in an article dated

% While the Rules do seemingly permit the Chair to act unilaterally, it has been the consistent practice of
this Committee for the Chair and Ranking Member to act jointly.

* See Email dated Oct, 7, 2010.

40 Id,

41 See Letter to Representative Waters (Oct. 12, 2010), attached hereto as Ex. 9.
42 Id.

43 See Chair Dep. at 31-32; but see¢ supra n.34.

44 See Email dated August 19, 2010,

45 See Email dated Oct. 13, 2010,

46 See Staffer #2 Dep. at 136-137.
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December 16, 2010.7 The staff attorney who was directed to send the email was so
distraught by the leak of this email that she authored a memorandum memorializing her
concerns over this e-mail, which stated that she was concerned about sending the email
for 3 reasons: 1) she didn’t agree with every statement in the email, and had voiced
these concerns with both of the senior members of the Waters ASC team; 2) because she
believed the email to be controversial, she believed it was the Director of Investigations’
responsibility to send it; and 3) she did not want the perception that she had drafted and
sent the email to Committee Members on her own initiative.® During interviews with
the Outside Counsel, both Republican and Democratic Members of the Committee
agreed that 6 hours per side was not enough time.* Ultimately, on October 15, 2010, the
Waters ASC team filed formal objections to the Chair’s procedures, which the Chair
denied on October 20, 2010.% The Chair modified the scheduling order on October 22,
2010, and allowed the staff until October 25, 2010, to provide Representative Waters
with copies of the evidence, their intended witness list, and a summary of the witnesses’
expected testimony.”

Comumittee staff produced documents to Representative Waters as directed on
October 25, 2010, and two days later Representative Waters filed objections arguing
that staff produced all documents in its possession, many of which were unrelated to the
charges in the SAV.® On October 28, 2010, the Chair overruled all objections, with the
exception of two discrete witness sumimaries that were ordered to be revised.® Staff on
the Waters ASC team provided the revised witness summaries as ordered on October 29,
2010. In that same production, they produced an email to counsel for Representative
Waters that they had recently received for the first time during a witness interview
conducted in preparation for the upcoming hearing (the “newly discovered email”).

On November 3, 2010, one of the senior staff attorneys on the Waters ASC team
sent an email to the entire Comimittee attaching this newly discovered email* This

47 See Ethics Probe of Rep. Waters Derailed by Infighting, Sources Say (Washington Post, Dec, 16, 2010),
attached hereto as Ex. 10.

48 See Memorandum dated December 17, 2010.

49 See RM Dep. at 62; Member #5 Dep. at 29-30; Member #1 Dep. at 27.

50 See Committee Counsel’s Objections to the Chair’s Proposed Adjudicatory Hearing Procedures {Oct. 15,
2010), attached hereto as Ex. 11; Letter to Director of Investigations from Chair (Oct. 20, 2010),

attached hereto as Ex. 12.

st See Letter to Representative Waters & Director of Investigations from Chair (Oct. 22, 2010), attached
hereto as Ex. 13.

52 See Respondent’s Objections to Committee Counsel’s Rule 23(5(1) Production (Oct. 27, 2010), attached
hereto as Ex. 14,

53 See Letter to Representative Waters’ Counsel from Chair (Oct. 28, 2010), attached hereto as Ex. 15.

54 See Email dated Nov. 3, 2010.
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communication outlined many reasons why the newly discovered email was important
to the case and argued that the matter should be recommitted to the ISC.* The Waters
ASC team did not consult with the Chief Counsel prior to sending this email. In notes
taken by one of the junior members of the Waters ASC team, it appears that another
member of the Waters ASC team raised concerns that sending this email could possibly
violate the Committee’s “bifurcation rule”® However, the Director of Investigations
testified that they were not concerned with the bifurcation issue, but rather were
concerned that the Chair would try to exclude this email from the hearing.”” The other
senior member of the Waters ASC team stated that she did not even know what the
bifurcation rule was at that time.*

On November 15, 2010, the Waters ASC team sent a formal motion to the ASC to
recommit the matter to the ISC (the “Recommital Motion”) on the ground that newly
discovered evidence suggested Representative Waters may have had more direct
involvement with assisting OneUnited than previously suspected or believed.”

The following day, Representative Waters filed a response to the Recommital
Motion,® Based on the Recommital Motion, the Chair sent a letter indicating that the
scheduled pre-hearing conference was inappropriate.”” The following day, the
Committee held a sanctions hearing in another matter, which was followed immediately
by a Waters ASC meeting. At that meeting, notebooks were provided to the Members
and certain Members observed that the notebooks for the Republican Members
appeared to have been tabbed and highlighted, while no such tabs or notations were
provided for the Democratic Members. Later that night, the Chief Counsel, along with
the designee for the Chair, reviewed the binders and the Chief Counsel stated that he
believed the handwriting in the annotated binders belonged to Ms. Kim.®

During the course of the Qutside Counsel’s review, Qutside Counsel located and
reviewed what Outside Counsel believes are those very notebooks, Outside Counsel

55 See id.

56 See Notes dated Nov. 3, 2010. The Committee’s “bifurcation rule”, Committee Rule 8(a), states that
with the exception of the Chair and Ranking Member, “evidence in the possession of an investigative
subcommittee shall not be disclosed to other Committee members except by a vote of the
subcommittee,” Rule 8(a).

57 See DOI Dep. at 174-175.

58 See Staffer #1 Dep. at 131

59 See Committee Counsel’s Motion to Recommend Recommital of the Matter to the Investigative
Subcommittee (Nov, 16, 2010), attached hereto as Ex, 16.

60 See Respondent's Response to Committee Counsel’s Motion to Recommend Recommital of the Matter
to the Investigative Subcormmittee (Nov. 16, 2010), attached hereto as Ex. 17.

6 See Letter dated Nov. 17, 2010, attached hereto as Ex. 18.

62 See Chair Designee Dep. at 51.
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determined that only one tab and minimal highlighting was placed on the notebooks in
question. In addition, the designee to the Ranking Member testified that she had
highlighted the binders to assist the Republican Members to more easily locate the
documents that were going to be discussed at the meeting.® As this was done by the
designee to the Ranking Member, who was acting within the scope of her services and
authority,” and not by a staff member to assist one party, there is nothing noteworthy
about the highlighted binders. At the November 18, 2010, meeting, the Committee
voted to recommit the Waters matter.®

The following day, November 19, 2010, at the direction of the Chair, the Chief
Counsel fired both of the senior members of the Waters ASC team.” Both individuals
testified that they were shocked and had no notice that this was going to happen. After
they were fired, the Committee’s Administrative Staff Director escorted them out of the
offices. Each contacted the designee to the Ranking Member to advise her that they had
been fired.” The Ranking Member’s designee, in turn, contacted the Ranking Member
who was still in Washington, and had not been informed that either staff member was
being terminated. The Chair testified that a few days prior to the termination, the Chief
Counsel had brought several emails to her attention that indicated, in her opinion, that
there had been inappropriate ex parte communication between the two senior members
of the Waters ASC staff and Republican Members of the Committee, including the
Ranking Member, which is why she did not consult him in her decision.®

Later in the evening of November 19, 2010, upon learning of the terminations,
the Ranking Member immediately returned to the Committee offices and interviewed
the staff members who remained in the offices. He testified before Outside Counsel that
he also tried several times to contact the Chair and consulted with the Parliamentarian
about whether the Chair had the authority to unilaterally fire any staff members.
Ultimately, the Ranking Member contacted the sergeant at arms to lock down the
Committee offices and told all staff to stay out of the offices. He further ordered the
systems administrator to move the computers from the two senior staff attorneys’ offices
into a locked room so that no one would access them, due to the fact that he had reason
to believe the Chief Counsel had accessed their computers following the terminations,
despite the Chief Counsel’s statements that he had not done s0.%

63 See RM Designee Dep. at 38-39.

64 See Committee Rule 6().

65 See Letter dated Nov. 19, 2010, attached hereto as Ex. 19.

66 See Chief Counsel Dep. at 69.

67 See Email dated November 19, 2010; Staffer #1 Dep. at 166-167.
68 See Chair Dep. at 53.

%9 See RM Dep. at 91-99.
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The next day, the Chief Counsel emailed the designee to the Chair and the Chair’s
Chief of Staff, outlining the issues for the employment action stating that the primary
issue was “ex parte, adversarial contacts with Members of the Committee on substantive
matters and the repeated failure, after notice, to follow my instructions,”™ The next
day, November 21, 2010, the evidence indicates that the Chief Counsel forwarded
several emails from both of the terminated senior staff attorneys’ email accounts to the
Chair's designee; it is unclear how or when he obtained these emails.” Outside
Counsel’s review was unable to determine whether the Chief Counsel accessed the
terminated employee’s accounts after the Ranking Member ordered their computers to
be locked, as the Chief Counsel invoked his Fifth Amendment privilege when asked
whether he had accessed the computers after the Ranking Member’s order.” Whether
he accessed the computers after the Ranking Member’s Order or not, it is clear from a
review of the evidence that he had been accessing the email accounts from the two
senior members of the Waters ASC staff for some time.”

Shortly after the two staff members were fired, several internal Committee emails
were leaked and the Washington Post published an article discussing the Waters matter
and alleging that “infighting” derailed the investigation. It specifically discussed the
concern regarding the scheduling of the Waters hearing. More importantly, the article
quoted both internal staff emails and a September 16, 2010, Committee hearing.™

After several tense meetings between the Chair and Ranking Member, the two
staff members who had been unilaterally terminated were instead placed on
administrative leave from the Committee. The Chief Counsel authored two memoranda
and one set of personnel notes, which seemed to provide the basis for the personnel
action taken against the two individuals.” The Chief Counsel testified that these
documents were created after the termination of the two employees.”® These three
documents were leaked to and publicized by Politico.com. During the course of witness

70 Email dated Noveraber 20, 2010,

7t Sge Emails dated Nov. 21, 2010.

72 See Chief Counsel Dep. at 73.

73 See, e.g., Email dated August 2, 2010; Email dated August 3, 2010; Email dated November 16, 2010.
Outside Counsel’s review of the Chief Counsel's emails was limited to those emails that were provided
from other sources as the Chief Counsel’s emails were no longer accessible at the time of Outside

Counsel’s review.

74 See Bthics Probe of Rep. Waters Derailed by Infighting, Sources Say (Dec. 16, 2010), attached hereto as
Ex. 10,

75 See Memo to Chair Lofgren RE: Recent Personnel Action (“the First Personnel Memo”; Memo to Chair
Lofgren RE: Personnel Issues Related to the Matter of Rep. Maxine Waters (“the Second Personnel
Memo”); Additional Personnel Notes (“the Personnel Notes™).

76 See Chief Counsel Dep. at 65-67.
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interviews, the Chief Counsel invoked his Fifth Amendment right not to incriminate
himself when responding to all questions regarding the leaked documents.

For purposes of our analysis only as we review the issue of due process as it
relates to Representative Waters’ claims, and without drawing any final conclusion, the
Waters Committee assumed that a staff member may have violated their agreement to
keep Committee information confidential, as well as House and Committee Rules.

The personnel matters carried over to the 112th Congress, when the former
Ranking Member became the Committee Chair and wanted to re-hire both of the
employees who were placed on administrative leave. The current Ranking Member,
who was not a Member of the Committee in the 111t Congress, objected to the re-hiring
based on what she had learned about the two individuals from both the former Chair
and her then-designee, who also currently serves as the designee to the Ranking
Member in the 112t Congress. Ultimately, an agreement was reached in which the two
individuals were told they would be re-hired, and then they simultaneously tendered
their resignations.

As a result of Outside Counsel's review indicating that an atmosphere of
suspicion and mutual distrust arose between the Republican Members of the Committee
and the Committee Chair in the 111t Congress, Outside Counsel recommended that the
five Republican Members of the 112 Congress, who also served in the 1112 Congress,
recuse themselves from this matter, along with the Ranking Member, due to her
involvement in the personnel action.” All Democratic Members that served on the 111th
Congress were replaced in the 112th Congress.

All six members accepted the recommendation of Outside Counsel and they
voluntarily recused themselves from any consideration of the Waters matter. The
recusals occurred prior to Outside Counsel providing any recommendation on either the
due process portion of the review or any recommendation regarding the underlying
substantive allegations. The Waters Committee that considered the issues in this matter
is comprised solely of Members who had no prior involvement in the Waters Matter
before the Committee during the 111%h Congress.

C. Representative Waters’ Arguments Arising from the
Committee’s Actions

Following the recommital of the Matter, Representative Waters objected to the
ISC’s resumnption of its investigation, arguing that the SAV could be amended only
before transmittal to the Committee and insisting that the only appropriate course
would be to proceed through an adjudicatory hearing limited to the allegations in the
original SAV. On December 22, 2010, the 111th Congress adjourned without the
Committee concluding the Matter,

77During interviews with the Outside Counsel, with the exception of the Chair, the other Democratic
Members of the Committee during the 111 Congress denied knowing of any atmosphere of suspicion
that existed within the Committee.
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In general, Representative Waters did not articulate the legal basis for her
arguments. In particular, it is often unclear whether she alleges a violation of
Committee or House rules, of the Constitution, or of some other source of law. Broadly
speaking, however, Representative Waters’ arguments may be understood as falling into
two categories—claims that the Committee’s actions have violated the U.S. Constitution,
specifically due process requirements; and arguments that the Committee has violated
its own procedural rules (some arguments may fall into both categories).

This Report will first analyze the constitutional facets of Representative Waters’
arguments, then turn to the House and Committee rules. Finally, for purely analytical
purposes, we assume arguendo that Representative Waters’ factual allegations are true,
and then analyze the appropriate remedy for any violations that may have occurred.

III. DUE PROCESS ANALYSIS
A. The Constitutional Framework

Representative Waters assumes, without legal support, that Members in House
ethics proceedings are entitled to certain due process rights under the U.S. Constitution.
That proposition is not necessarily justified. Two threshold questions must be answered
before it is possible to consider any of Representative Waters’ specific claims of due
process violations. First, does the Fifth Amendment’s Due Process Clause apply to
House disciplinary proceedings at all? Second, if the Due Process Clause applies in the
abstract, do such proceedings threaten a protected liberty or property interest so as to
trigger due process rights?

Existing authorities provide no definitive resolution of either question. There are
sufficiently compelling reasons to answer each affirmatively. Therefore, for purposes of
this analysis, the Committee should at least assume that the Fifth Amendment does
apply to its proceedings and that Members are entitled to some constitutional due
process.

1. Whether the Fifth Amendment’s Due Process Clause Applies
to House Disciplinary Proceedings

Federal courts have, with relative consistency, recognized two general
constitutional principles governing internal procedural rules of Congress, including
disciplinary rules. The first is that the Constitution explicitly grants Congress broad
power in this area: Article I, section 5, clause 2 of the Constitution (sometimes called
the Rulemaking Clause) provides that “[Elach House may determine the rules of its
proceedings, punish its members for disorderly behavior, and, with the concurrences of
two thirds, expel a member.” In light of this clear textual authority, as well as
separation-of-powers principles, the courts recognize that Congress has nearly plenary
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power to establish its own procedural rules, and they often conclude that challenges to
those rules are nonjusticiable.”

The second principle is that Congress’s power under the Rulemaking Clause (like
all congressional powers) is subject to certain overriding constitutional constraints.
“Congress may not by its rules ignore constitutional restraints or violate fundamental
rights, and there should be a reasonable relation between the mode or method of
proceeding established by the rule and the result which is sought to be attained.”
Thus, specific constitutional provisions, particularly those protecting “fundamental
rights,” constrain congressional authority under the Rulemaking Clause.®

Many of the fundamental rights enshrined in the Constitution are not precisely
defined, however. Consequently, while Congress must respect these rights, it also
enjoys significant discretion to define their specific content. In other words, while there
are outer bounds to its power under the Rulemaking Clause, where the Constitution
does not mark out those bounds precisely, Congress may do so itself. As the Supreme
Court stated in Ballin:

[Wlithin these [constitutional] limitations all matters of method are open
to the determination of the house, and it is no impeachment of the rule to
say that some other way would be better, more accurate, or even more just.
... The power to make rules . . . is always subject to be exercised by the
house, and, within the limitations suggested, absolute and beyond the
challenge of any other body or tribunal.”

Procedural due process is surely among the fundamental rights Congress is
constitutionally bound to respect.®

7% See, e.g., Metzenbaum v. Federal Energy Regulatory Conum’n, 675 F.2d 1282, 1287 (D.C. Cir. 1982);
see also Nixon v, United States, 506 U.S, 224, 229 (1993) (holding challenge to Senate impeachment
procedures nonjusticiable under art. I, § 3, cl. 6). It is important to distinguish between justiciability—
which concerns the federal courts’ jurisdiction and power to grant relief—and the question whether,
as a matter of law, the Constitution imposes due process constraints on Congress regardless of
whether a court would enter judgment on that basis. See, e.g., Vander Jagt v. O'Neill, 699 ¥.2d 1166,
1172-73 (D.C. Cir. 1983). This Report is concerned with the laiter question, as the Committee’s
primary interest is in the duties imposed upon it by the Constitution itself rather than the likely resuit
of any judicial review.

79 United States v. Ballin, 144 U.S. 1, 5 (1892); see also Vander Jagt, 699 F.2d at 1172-73; ¢f. Powell v.
MeCormack, 395 U.S. 486, 551 (1969) (concluding that “in judging the qualifications of its members
[under art. 1, § 5, cl. 1] Congress is limited to the standing qualifications prescribed in the
Constitution”).

%o Ballin, 144 U.S. at 5.
8t]d at 5.
82 See County of Sacramento v. Lewis, 523 U.S. 833, 846 (1998); see also Hastings v. United States, 802

¥. Supp. 490, 504 (D.D.C. 1992) {concluding that Fifth Amendment applied to impeachment
proceedings against federal judge, and such proceedings “must be conducted in keeping with the basic
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2. The Private Interests at Stake

Even if it is true that the Fifth Amendment applies to House disciplinary
proceedings as a general matter, a second threshold question arises before a Member
can claim any specific due process rights. The Fifth Amendment provides that “No
person shall be . . . deprived of life, liberty, or property, without due process of law.”®
Accordingly, a preliminary issue in all cases is whether government action threatens one
of these protected interests.® It is far from clear whether Members of Congress hold a
constitutionally cognizable interest in their offices (or the benefits associated with their
offices) giving rise to due process rights. There is no clear judicial authority on the
question, the constitutional text is open to conflicting interpretations, and historical
practice does not give a definitive answer.®

In addition, the wide range of potential sanctions complicates consideration of
the interests at stake in House disciplinary proceedings. Members of Congress accused
of ethical violations face possible sanctions up to and including expulsion from the
House.® Some of the available sanctions may implicate a constitutionally cognizable
interest and others may not.

Despite this uncertainty, Committee proceedings likely implicate protectable
interests in several ways. Consequently, Outside Counsel recommends that the Waters
Committee assume for purposes of the present analysis that the proceedings implicate
Representative Waters’ cognizable liberty and/or property interests so as to give rise to
due process rights,

As a preliminary matter, a Member of Congress probably has no cognizable
private interest in the powers of his/her office, and the threat of expulsion from the
House alone does not give rise to due process rights. While the Supreme Court has not
directly addressed the question whether an elected federal official holds a cognizable
property interest in his/her office, it has in several cases reaffirmed that “unlawful
denial by state action of a right to state political office is not a denial of a right of

principles of due process that have been enunciated by the courts and . , . by Congress itself”), vacated
on other grounds, 988 F.2d 1280 (D.C. Cir. 1993); Michael J. Gerhardt, Book Review: The Utility
and Significance of Professor Amar’s Holistic Reasoning, 87 Geo. L.J. 2327, 2342-43 (1999)
(“Members of Congress are still persons and thus entitled to at least some protections of the Fifth
Amendment Due Process Clause.”).

83 U.8. Const. amend. V.

84 See, e.g., Bd. of Regents of State Coll. v. Roth, 408 U.S. 564, 569 (1972) (applying 14th Amendment).

85 See, e.g,, Gerhardt, 87 Geo. LJ, at 2339-40 {considering textual and historical evidence relevant to
question whether President holds a property interest in his office giving rise to 5th Amendment rights

in impeachment proceedings).

86 See Comm. R, 24(e) (listing potential sanctions including expulsion, censure, reprimand, fine, and
“[ajny other sanction determined by the Committee to be appropriate”).
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property or of liberty secured by the due process clause.”” In the first such case, Taylor
v. Beckham,® the Governor of Kentucky alleged that he had been deprived of his office
without due process of law through a fraudulent vole recount. The Court rejected his
due process claim, stating:

The decisions are numerous to the effect that public offices are mere
agencies or trusts, and not property as such. Nor are the salary and
emoluments property, secured by contract, but compensation for services
actually rendered. . . . [Glenerally speaking, the nature of the relation of a
public officer to the public is inconsistent with either a property or a
contract right.s

In addition, more recent Supreme Court decisions have—albeit in different
contexts—reaffirmed the basic principle that the “legislative power . . . is not personal to
the legislator but belongs to the people; the legislator has no personal right to it.”®

While a Member may not hold a property interest in the political powers of
his/her office, she may hold a protectable interest in the salary that goes along with it.”!
‘With respect to their salaries, Members of Congress may be analogized to public
employees who can only be terminated under certain circumstances (in the case of a
Member, only in accordance with House and Committee rules), and who thus hold a
property interest in continued employment.”

87 Snowden v. Hughes, 321 U.S. 1, 7 (1949).
88 178 U.8. 548 (1900).

8y Id. at 577, see also Velez v. Levy, 401 F.3d 75, 86 (2d Cir. 2004) (“The Court’s pronouncements in
Taylor and Snowden have since been echoed in numerous decisions.”). It should be noted that in the
decades since the Snowden decision in 1949, the Court has taken a significantly more expansive view
of what constitutes a cognizable property interest, and consequently “Intervening cases may cast a
shadow over Taylor and Snowden.” Id. at 86. In particular, to the extent Taylor suggests a public
official has no constitutionally cognizable interest in the emoluments of his/her office absent a
contractual right to them, it has probably been abrogated by the Court’s subsequent due process
Jurisprudence, which recognizes property interests in certain contexts even absent contractual rights.

90 Nevada Comm’n on Ethics v, Carrigan, 131 8. Ct. 2343, 2350 (2011).

9 See Powell, 395 U.S. at 498 (rejecting contention of mootness because Congressman Powell retained a
live claim that he had been unconstitutionaily deprived of his congressional salary); Moore v. U.S.
House of Representatives, 733 F.2d 946, 959 (D.C. Cir. 1984) (Scalia, J., concurring in result) (“{NJo
officers of the United States, of whatever Branch, exercise their governmental powers as personal
prerogatives in which they have a judicially cognizable private interest,” but “[tihey have a private
right to the office itself . . . and 1o the emoluments of the office.”) (citing Marbury v. Madison, 5 U.S.
{1 Cranch) 137 (1803) and Powell).

92 Gf. Cleveland Bd. of Ed. v, Loudermill, 470 U.S. 532, 538-39 (1985).
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House disciplinary proceedings may also threaten a Member’s private property
interests in a much simpler and more direct way—any fine imposed would plainly
amount to a deprivation of property and thus trigger due process rights,

In addition to potentially threatening property interests, House ethics
proceedings may implicate Members' liberty interests insofar as they inherently
threaten respondents’ reputations in conjunction with the threat of expulsion or other
concrete sanctions.

A person’s interest in her reputation—and particularly her professional
reputation—is one of the facets of the right to “liberty” contemplated by the Due Process
Clause.® But government defamation standing alone is not a constitutional violation.
In Paul v. Davis,” the Supreme Court held that “injury to reputation by itself [is] not a
‘liberty’ interest protected under the Fourteenth Amendment.”®  The Court explained
in Paul that reputational harm only rises to the level of a constitutional violation if in
connection with it some other concrete “right or status [is] altered or extinguished.”®
Based on this principle, the courts have developed what has come to be known as a
“stigma plus” due process claim.*”

The archetypal example of a stigma-plus case is when a government actor
publicly accuses an employee of wrongdoing in the course of terminating her
employment, without affording an adequate opportunity for the employee to clear her
name. In conjunction with the concrete harm of a lost job, the public stigmatization
amounts to a deprivation of liberty without due process of law.*

‘While the Supreme Court has not applied this theory to the context at issue here,
the Second Circuit has on more than one occasion considered stigma-plus claims by
elected officials,*”

93 See Wisconsin v, Constantineau, 400 U.S. 433, 436 (1971) (stating that due process is implicated
“fwihere a person’s good name, reputation, honor, or integrity is at stake because of what the
government is doing to him”).

91424 U.8. 693 (1976).

9 Siegert v. Gilley, 500 U.8. 226, 233 {1991) (citing Paul).

96 Paul, 424 U.S. at 712,

97 Siegert, 500 U.8. at 234.

98 See Owen v. City of Independence, Mo., 445 U.S. 622, 631 (1980); see also McGhee v. Draper, 639 F.2d
639, 643 (10th Cir. 1981) (stating that reputational damage infringes upon a liberty interest when it is
“entangled with some other ‘tangible interests such as employment™) (quoting Paul, 424 U.S. at 701).

99 See Velez, 401 F.3d at 90 (concluding that plaintiff stated stigma-plus claim based on removal from
elected school board position on allegedly false charges); Monserrate v. New York State Senate, 509

F.3d 148, 158 (2d Cir, 2010) (analyzing state senator’s due-process challenge to expulsion from office
for ethical violations under stigma-plus theory).
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In the context of House ethics proceedings, expulsion could very likely constitute
the requisite “plus,” even if Members do not hold a property interest in their offices or
the associated benefits.100 Other less severe sanctions potentially could constitute the
requisite “plus” as well, depending on the particular burden imposed on the respondent.

Finally, it bears emphasis that Congress’s own views as to the applicability of
constitutional due process principles in congressional disciplinary proceedings are
entitled to significant weight. The judicial precedents discussed above may provide the
most detailed guidance with respect to the relevant legal principles, but the proceedings
at issue are of course internal disciplinary proceedings explicitly committed to
Congress’s discretion by the Constitution. In light of this, it is significant that the Rules
of the House specifically require the Committee to adopt rules protecting the “due
process rights of respondents.”™ While there is of course no explicit indication that this
obligation stems from the Fifth Amendment, the House’s employment of the phrase
“due process” is likely no accident. It suggests an institutional sense that Congress bears
a fundamental obligation to provide procedural protections to those who face accusation
and punishment.

Although there are arguments to the contrary, the foregoing considerations
suggest that the Fifth Amendment applies to congressional disciplinary proceedings and
that Members of Congress enjoy some constitutional due process rights in such
proceedings. At the least, the Committee should assume for purposes of the present
inquiry that this is the case; the contrary position cannot be lightly adopted.

Reaching this conclusion only begins the inquiry, however, for due process is a
fluid concept, subject to variation in different contexts. “Once it is determined that due
process applies, the question remains what process is due.”"®

B. The Specific Requirements of Due Process in Congressional
Disciplinary Proceedings

1. The Process Due

While there is virtually no judicial authority directly addressing what procedural
protections are constitutionally required in congressional disciplinary proceedings,
general due process principles as well as case law on impeachment and analogous
proceedings provide some guidance. These sources strongly suggest that the
Constitution does not impose rigid technical requirements in congressional disciplinary

wo The requisite “plus” need not be an independently cognizable property interest or other constitutional
right. See, e.g., Velez, 401 F 3d at 87, 90 (holding that plaintiff's removal from office constituted
“plus” for purpose of liberty interest claim even though plaintiff had not cognizable property interest
in the office).

it H R R. XI cl. 3(p).

wz Morrissey v. Brewer, 408 U.S. 471, 481 (1972).
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proceedings, and that the Committee and the House have broad discretion to determine
the appropriate procedures subject only to minimal constitutional constraints.

The Constitution’s text establishes no specific procedural requirements, It says
simply that “each House may . . . punish its members for disorderly behavior.”™® There
is accordingly no textual basis for the notion that the Constitution requires certain
specific procedures or, as some of Representative Waters’ arguments seem to suggest,
something akin to a criminal trial.

Indeed, the Supreme Court has declined to impose such procedural requirements
in the analogous area of impeachment proceedings. In Nixon v. United States, an
impeached federal judge challenged the Senate’s use of a fact-finding committee in his
impeachment, arguing that the constitutional mandate to “try all Impeachments,” U.S.
Const. a1;t. I, § 3, cl. 6, required something akin to a traditional judicial trial in the full
Senate.™

The Court held the case nonjusticiable, concluding that the Constitution vested in
the Senate sole authority to determine the required procedure.'”® Justice White,
concurring in the judgment, rejected Nixon's argument on the merits. Quoting Justice
Story’s statement that “the strictness of the forms of proceeding in cases of offences at
common law is ill adapted to impeachments,” he concluded that the Constitution did not
require a full trial in the nature of a judicial proceeding.”® Justice White also gave
special weight to the Rulemaking Clause. “Particularly in light of the Constitution’s
grant to each House of the power to ‘determine the Rules of its Proceedings,” he wrote,
“the existence of legislative and judicial delegation [in historical practice] strongly
suggests that the Impeachment Clause was not designed to prevent employment of a
fact-finding committee.”"’

Here, as in Nixon, there is no reason to conclude that the Constitution imposes
rigid procedural requirements on the Committee. Indeed, because such proceedings are
at the heart of Congress’s explicit power to “punish its members for disorderly
behavior,” the basic requirements of due process should be at their most flexible and
subject to the broad discretion of the House. w8

wiArt, 1, § 5, ¢l 2,
104 506 U.S. at 229,
105 See id. at 237-38.

106 See id. at 249 {quoting 1 J. Story, Commentaries on the Constitution of the United States § 765, at 532
{3d ed. 1858)).

107 d, at 250.

108 Cf. Michael J. Gerhardt, The Federal Impeachment Process: A Constitutional and Historical Analysis
140 (2d ed. 2000) (“Even if the Fifth Amendment due process clause applied to the impeachment
context . . . it is not likely that it would mandate any different procedures from those already
applicable.”).
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In light of that broad disecretion, the basic constitutional requirements of due
process are neither highly technical nor particularly stringent. “[D}ue process is flexible
and calls for such procedural protections as the particular situation demands.”'” In
determining what procedures are required, the House and Committee must consider
“the private interests at stake . . ., the governmental interests involved, and the value of
procedural requirements,”"

The Second Circuit recently had occasion to apply these prineiples in a context
similar to this one, and its decision provides some guidance here. In Monserrate v.
New York State Senate,' the New York State Senate had voted to expel a senator
because of his commission of domestic violence offenses.”” The senator advanced a
stigma-plus claim, contending that the expulsion deprived him of his liberty interest in
his reputation without due process of law."™ He specifically claimed that his due process
rights were violated when (1) he was not given copies of all materials relied on by the
senate committee; (2) he was not allowed to cross-examine all of the witnesses; and (3)
several of the committee’s sessions were held in executive session."™

Recognizing that both the private and governmental interests were significant,
the Second Circuit focused on the procedural requirements, holding they were
constitutionally adequate notwithstanding Monserrate’s specific procedural complaints.
The court began with the observation that the “touchstone of due process . . . is the
requirement that a person in jeopardy of serious loss be given notice of the case against
him and an opportunity to meet it.”"® It noted the various procedural obstacles
Monserrate had faced, but simply concluded that he “nevertheless received a sufficient
opportunity to clear his name—and that is all the Constitution requires.”*

2. The House and Committee Rules Afford Constitutional
Due Process

Ultimately, the Constitution requires that the House and the Committee provide
a respondent in disciplinary proceedings with meaningful notice of the charges and

w09 Morrissey, 408 U.S, at 481,

e Washington v. Harper, 494 U.S. 210, 229 (1990},
1 509 F.3d 148 (2d Cir. 2010).

u2 Id, at 153.

n3 Monserrate, 599 F.ad at 158.

14 Id, at 159.

15 Id. (quoting Spinelli v. New York, 579 F.3d 160, 169 {24 Cir. 2009) (citing Mathews v. Eldridge, 424
U.S. 319, 348-49 (1976)).

16 Id, at 159-60.
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evidence and “a meaningful opportunity to present [her] case.”™" As set forth above, the
House’s power to punish its members—and its concomitant interest in exercising that
power effectively—strongly support the conclusion that the House and the Committee
enjoy broad discretion in establishing the specific procedures necessary to establish
these basic protections.

In fact, both bodies have adopted robust procedural rules that adequately serve to
protect these basic due process interests in disciplinary proceedings.

a. The House Rules

House Rule XI governs procedures of committees. It requires them to adopt
written rules of procedure consistent with the House Rules and the provisions of Rule
X1 “to the extent applicable.”"® Rule XI cl. 1(b)(1) confirms that committees enjoy a
significant degree of investigatory discretion with respect to issues within their
respective jurisdictions, providing that “[ejach committee may conduct at any time such
investigations and studies as it considers necessary or appropriate in the exercise of its
responsibilities under rule X,”*

Rule XI cl. 3 establishes further specific rules and procedures for the Committee
on Ethics. It provides:

The committee may investigate . . . an alleged violation by a Member . . . of
the Code of Official Conduct or of a law, rule, regulation, or other standard
of conduct applicable to the conduct of such Member . ... After notice and
hearing . . . the committee shall report to the House its findings of fact and
recommendations, if any, for the final disposition of any such investigation
and such action as the comumittee may consider appropriate in the
circumstances. ™

This rule thus recognizes the basic constitutional requirement of “notice and hearing,”
The remainder of Rule XI provides more specific requirements establishing the precise
nature of the notice and hearing to be provided.

Most saliently, Rule XI cl. 3(p) establishes specific “due process rights of
respondents,” which the Committee rules are required to adopt. These rules are set
forth in their entirety below:

u7 Mathews, 424 U.S. at 340.
18 LR, Rule XI cl. 2(a)(1)(C).

19 Rule XI ¢l. 1{(b)(1) (Rule X provides that the jurisdiction of the Committee on Ethics is “The Code of
Official Conduet.”),

120 Rule X1 cl. 3(a)(2).
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(1) not less than 10 calendar days before a scheduled vote by an investigative
subcommittee on a statement of alleged violation, the subcommittee shall
provide the respondent with a copy of the statement of alleged violation it intends
to adopt together with all evidence it intends to use to prove those charges which
it intends to adopt, including documentary evidence, witness testimony,
memoranda of witness interviews, and physical evidence, unless the
subcommittee by an affirmative vote of a majority of its members decides to
withhold certain evidence in order to protect a witness; but if such evidence is
withheld, the subcommittee shall inform the respondent that evidence is being
withheld and of the count to which such evidence relates;

(2)  neither the respondent nor the counsel of the respondent shall, directly or
indirectly, contact the subcommittee or any member thereof during the period of
time set forth in paragraph (1) except for the sole purpose of settlement
discussions where counsel for the respondent and the subcommittee are present;

(3) if, at any time after the issuance of a statement of alleged violation, the
committee or any subcommittee thereof determines that it intends to use
evidence not provided to a respondent under paragraph {1) to prove the charges
contained in the statement of alleged violation (or any amendment thereof), such
evidence shall be made immediately available to the respondent, and it may be
used in any further proceeding under the rules of the committee;

(4)  evidence provided pursuant to paragraph (1) or (3) shall be made available
to the respondent and the counsel of the respondent only after each agrees, in
writing, that no document, information, or other materials obtained pursuant to
that paragraph shall be made public until—

(A)  such times as a statement of alleged violation is made public by the
committee if the respondent has waived an adjudicatory hearing; or

(B) the commencement of an adjudicatory hearing if the respondent
has not waived an adjudicatory hearing;

but the failure of respondent and the counsel of the respondent to so agree in
writing, and their consequent failure to receive the evidence, shall not preclude
the issuance of a statement of alleged violation at the end of the period referred to
in paragraph (1);

(5)  arespondent shall receive written notice whenever—

(A)  the chair and ranking minority member determine that information
the committee has received constitutes a complaint;

(B) a complaint or allegation is transmitted to an investigative
subcommiitee;
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(C)  an investigative subcommittee votes to authorize its first subpoena
or to take testimony under oath, which oceurs first; or

(D) an investigative subcommittee votes to expand the scope of its
investigation;

(6)  whenever an investigative subcommittee adopts a statement of alleged
violation and a respondent enters into an agreement with that subcommittee to
settle a complaint on which that statement is based, that agreement, unless the
respondent requests otherwise, shall be in writing and signed by the respondent
and respondent’s counsel, the chair and ranking minority member of the
subcommittee, and the Outside Counsel, if any;

(7)  statements or information derived solely from a respondent or the counsel
of a respondent during any settlement discussions between the committee or a
subcommittee thereof and the respondent shall not be included in any report of
the subcommittee or the committee or otherwise publicly disclosed without the
consent of the respondent; and

(8)  whenever a motion to establish an investigative subcommittee does not
prevail, the committee shall promptly send a letter to the respondent informing
the respondent of such vote.

The House Rules thus guarantee the essential rights of notice and hearing, and
provide certain specific requirements particularly directed to guaranteeing respondents
have adequate notice of the specific charges and evidence against them.

b. The Rules of the Committee on Ethics

The Rules of the Committee on Ethics incorporate and elaborate upon the
procedural protections established by House Rule XI. Part II of the Committee Rules
contains the provisions governing the Committee’s investigative and adjudicatory
capacities.

Committee Rule 19 governs the procedures of investigative subcommittees, and
incorporates several provisions that protect the due process rights of respondents. Rule
19(a)(2) requires that the respondent be notified of the membership of an ISC and have
the right to object to participation of any member. Subsection (b)(3) provides that the
respondent has the right to make a statement to the ISC, orally or in writing, regarding
the allegations against her and any relevant issues. Subsection (b)(2) guarantees the
respondent’s and witnesses’ right to counsel in ISC proceedings.

After the ISC adopts a Statement of Alleged Violation, Rule 22 provides the
respondent with formal mechanisms to challenge its allegations.= Specifically, it

w2t The ISC may amend its Statement of Alleged Violation at any time before it has been transmitted to
the Committee, in which case the respondent has g0 days to submit an answer to the amended SAV.
Committee Rule 20,
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requires the respondent to submit an answer, allows her to file a motion to dismiss, and
allows her to file a motion for a bill of particulars.*”

If the respondent does not admit to the allegations in the SAV, she has the
opportunity to present her case in an adjudicatory proceeding, governed by Rule 23.
This rule includes several specific provisions protecting the due process rights of
respondents, notably:

The respondent must be notified of the membership of the adjudicatory
subcommittee and may object to the participation of any member.™

Allegations against the respondent must be proven by “clear and
convincing evidence,”® and the burden of proof is on Committee
counsel.*®

The ASC must notify the respondent in writing of her and her counsel’s
right to inspect all documents and tangible evidence to be used at the
hearing. The respondent must be given access to such evidence and must
receive witness lists at least 15 days before any hearing. “Except in
extraordinary circuimstances,” no witness or evidence may be introduced
unless the respondent has had prior access under this rule."”®

Upon request, the respondent must be given access to any other
testimony, statement or document evidence in the committee’s possession
“which is material to the respondent’s defense.”"

The respondent may apply to the committee for issuance of subpoenas to
obtain evidence she is not otherwise able to obtain.'®®

The respondent may cross-examine witnesses.'®

22 Spe Comm, Rule 22(b), {c).

123 Comm. Rule 23(a).

124 Comm. Rule 23(¢).

125 Comm. Rule 23(n).

126 Comm. Rule 23(F)(1).

127 Comm. Rule 23(H)(3).

=8 Comm., Rule 23(h).

9 Comm. Rule 23G)(4).
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In addition, Rule 25 specifically requires disclosure to a respondent (or potential
respondent in the case of a complaint) of any exculpatory information received by the
Committee or any subcommittee.

Finally, Rule 26 establishes “rights of respondents and witnesses” that are
protected in both the investigatory and adjudicatory contexts. With some structural
changes, Rule 26 incorporates the provisions of House Rule XTI cl. 3(p)(1) (“due process
rights of respondents”) verbatim:

s The respondent must receive 10 days’ notice and disclosure of relevant
evidence before an investigatory subcommittee can vote on a Statement of
Alleged Violation."™

e If, after issuance of an SAV, the Committee or any subcommittee
determines that it intends to use evidence not previously disclosed, that
evidence must be immediately disclosed to the respondent.™

e The respondent must receive written notice of receipt of a complaint;
transmittal of a complaint to an ISC; an ISC’s first vote to take testimony
or issue a subpoena; and the Committee’s vote to expand the scope of the
inquiry of an ISC.™

¢  Witnesses must be furnished a copy of the Committee’s Rules of Procedure
and the House Rules applicable to witness rights before their testimony is
taken.™

¢. House Precedent

While the Committee has not previously encountered the specific issues raised by
Representative Waters, prior disciplinary proceedings at least illustrate the application
of the procedural rules. For example, in July 2002, an adjudicatory subcommittee of
the Committee on Standards of Official Conduct (the predecessor to the Committee on
Ethics) held an adjudicatory hearing on the Statement of Alleged Violations against
Representative James Traficant. The Chairman opened the hearing by stating that it
would be governed by the Committee Rules (specifically Rule 24, which governed
adjudicatory hearings under the version of the Rules then in effect) and that Committee
counsel bore the burden to prove the charges by clear and convincing evidence.™ The

130 Comm. Rule 26(c).
13t Comm. Rule 26(e).
2 Comm. Rule 26(g).
133 Comum. Rule 26(1).

134 See In the Matier of Representative James A, Traficant, Jr., H.R. Report No. 107-594, at 221-22
{2002).
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Chairman further specified that the “adjudicatory hearing will be conducted subject to
the rules and the decorum of the House of Representatives.”™ At the close of the
hearing, the Chairman reiterated and explained the standard of proof.”*®

The Committee followed similar procedures in hearings concerning Congressman
Charles Rangel. As in the Traficant hearings, the Chair opened the ASC session by
specifying that the hearing was “authorized by House rule 11, clause 3, and committee
rule 23."" She went on to explain the roles of the respective subcommittees, the burden
of proof and basic procedures, and specified that the hearing would “follow the
procedures established by the rules of the committee.”**

The impeachment trial of Judge Thomas Porteous, although not conducted under
the same rules as those applicable in the Comimittee, provides another illustration of the
types of procedural protections available to respondents in congressional disciplinary
proceedings. Like the Traficant proceedings, the Porteous evidentiary hearing began
with the Chair’s recitation of the governing rules, in this case Rule 11 of the Senate rules
of Procedure and Practice for impeachments.*®

The record in each of these cases reflects clarity on the governing rules and
practice both in the adjudicatory hearings and in extensive pre-hearing written
procedure. In each case the respondent had ample notice of the allegations and
evidence and had ample opportunity to mount a defense.

In addition, these prior proceedings lend some precedential support to the
application of the House and Committee rules in Representative Waters’ case. That is,
given Congress’s broad discretion to determine what procedures appropriately protect
due process interests, its employment of similar rules in prior cases reflects an
established institutional consensus about the types of procedures required."

C.  Analysis of Representative Waters’ Arguments
1. Constitutional Claims

a. Claims of Entitlement to Procedures Beyond
Applicable Committee Rules

@5 Id. at 224.

136 See id. at 903-04.

137 In the Matter of Representative Charles B. Rangel, H.R. Rep. No. 111-661, at 428 (2010).
138 See {d. at 429~30.

189 See On the Articles of Impeachment against Judge Thomas Porteous, Jr., S. Hrg, No. 111-691, vol. 2, at
5-6 (2010},

140 See Yellin v, United States, 374 U.S. 109, 116-17 (1963) (“Weight should be given [the] practice of [a
congressional] Conumittee in construing its rules.”).
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To the extent Representative Waters contends that the Constitution requires
procedural rules different from or in addition to the House and Committee Rules that
governed the proceedings against her, her arguments are not persuasive. As set forth
above, the Constitution does not impose rigid procedural requirements on the
Committee, and the existing House and Committee rules provide robust due process
protections that are more than constitutionally adequate.

While Representative Waters does not neatly categorize her “due process”
arguments, most of the arguments identified for our analysis can be understood as
contentions that certain of the Committee’s procedures were unconstitutional,
regardless of whether they were permitted by Committee rules.  Specifically,
Representative Waters argues that (1) the ISC responded to her motions for a bill of
particulars and to dismiss too quickly; (2) the ISC denied her request for oral argument
on her motions; (3) the Committee announced the formation of the ASC without
simultaneously announcing an initial hearing date for the ASC; (4) Committee counsel
collected evidence after the ISC transmitted the SAV to the full. Committee; (5) the ASC
proposed to conduct a de novo review of the facts and law; (6) Committee counsel
submitted an unreasonable volume of pre-hearing disclosures; (7) the Committee
recommitted the matter to an ISC after the ASC had been formed; and (8) the
Committee has not acted on the matter since recommitment to the ISC.

None of these objections concerns the essential constitutional requirements of
notice and the opportunity to be heard. The Constitution does not require the decision
maker to act on a specific time frame or to employ a specific standard of review. It does
not necessarily require oral argument on all issues.' And it does not require precise
procedures for gathering evidence or apportioning responsibilities between
subcommittees. ™

As explained above, constitutional due process requires only basic protections to
guarantee that a respondent is afforded notice of the charges and evidence and an
opportunity to refute them. Even at the investigatory stage, the House and Committee
rules provide for written notice of significant committee actions and relevant evidence,
and guarantee the respondent’s right to make a statement to the ISC. At the
adjudicatory stage, they require, among other things, pre-hearing disclosure of all
evidence (including all exculpatory information), compulsory process to obtain
additional evidence, and the right to cross-examine witnesses. Representative Waters
has not articulated any specific way in which the existing Committee Rules fail to meet
the basic constitutional requirements, nor has she demonstrated constitutional
entitlement to any procedural protections beyond those afforded by the existing rules.

b. Claims of Undue Delay

w Sge Loudermill, 470 U.S. at 546.

w2 Gf. Nixon, 506 U.S. at 249-51.
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Among Representative Waters’ most fundamental contentions is that the delay in
the Committee’s resolution of the allegations against her has violated her due process
rights.”® This argument can be understood in two ways.

First, Representative Waters may be relying on an (unarticulated) analogy to the
Sixth Amendment’s guarantee of a speedy trial. To the extent she does so, however, her
argument bears very little legal weight. There can be no serious contention that the
Sixth Amendment applies to Committee proceedings; the “Sixth Amendment right of
the accused to a speedy trial has no application beyond the confines of a formal criminal
prosecution.”**

Even for the limited purpose of guidance by analogy, Sixth Amendment
prineiples do not support the notion that the proceedings against Representative Waters
have been impermissibly delayed. First, Sixth Amendment rights only attach upon
formal indictment."® The analogous event in these proceedings would be adoption of
the SAV on June 15, 2010. While a delay of several years is not insignificant, in this case
it is largely attributable to the need for additional investigation and to respond to
Representative Waters’ own motions filed in this Matter and public complaints made by
Representative Waters (as well as Congress’s calendar, which is of course more limited
than a court’s). In addition, Representative Waters has not articulated any specific
prejudice to her defense attributable to the delay, such as loss of evidence and/or
witness testimony. Where prosecutorial delay is based on a legitimate purpose and the
defendant suffers limited prejudice, a delay of a few years does not violate the Sixth
Amendment."® In short, the Sixth Amendment offers no support for Representative
Waters’ arguments, even by analogy.

Second, Representative Waters suggests that delay may raise due process
concerns. As a general proposition, this is correct. The Supreme Court has recognized
(at least in the criminal context) that even outside the scope of the Sixth Amendment,
the “Due Process Clause has a limited role to play in protecting against oppressive
delay.”¥  Nevertheless, there is little reason to conclude that the delay in the
proceedings thus far has violated Representative Waters’ due process rights. The
requirements of the Due Process Clause are not rigorous in this context; prosecutorial
delay only rises to the level of a constitutional violation if it offends “those ‘fundamental
conceptions of justice which lie at the base of our civil and political institutions,” and

143 See Letter from Representative Waters to Chair and Ranking Member {May g, 2011}, attached hereto
as Ex. 20.

14 Doggett v. United States, 505 U.S. 647, 655 (1992).
15 United States v, Lovasco, 431 U.S. 783, 788-89 (1977).

145 Cf. Doggett, 505 U.S. at 656 (stating that 8%2-year delay between indictment and trial would not
violate Sixth Amendment if Government had “pursued [the defendant] with reasonable diligence™).

7 Lovasco, 431 U.S. at 789,
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which define ‘the community’s sense of fair play and decency.””™® Where, as here, the
delay has been occasioned by the need for further investigation and to address the
Respondent’s own motions and public complaints, and the Respondent has articulated
little or no prejudice to her defense, there is no due process violation.™®

Furthermore, the proceedings against Representative Waters are within the time
limit established by the House itself. Addressing the problem of delay in the criminal
context, the Supreme Court has aseribed more significance to statutes of limitations
than to the ill-defined protections of the due process clause, describing statutes of
limitations as the “primary” bulwark against undue delay.”™ The House has a provision
analogous to a statute of limitations for ethical violations. House Rule XI cl. 3(b)(8)
provides: “The [Clommittee may not undertake an investigation of . . . an alleged
violation that occurred before the third previous Congress unless the [Clommittee
determines that the alleged violation is directly related to an alleged violation that
occurred in a more recent Congress.” Thus, pursuant to the Rule, the Committee has
Jjurisdiction over this Matter through the conclusion of the 113% Congress.

This rule both protects respondents and evidences an institutional consensus that
proceedings taking place within three Congresses of the alleged violation are not
unreasonably delayed. Committee precedent bolsters this conclusion. For example, the
Committee investigated allegations of ethical violations by Representative Bud Shuster
for some two-and-a-half years before finally adopting an SAV.™

The time period to resolve the proceedings against Representative Waters may
have taken longer than Representative Waters would like, but it has been caused by the
Committee’s legitimate investigatory needs and the need to respond to Representative
Waters’ own motions and public complaints. It does not amount to a deprivation of due
process.

2. Claims that the Committee Has Violated Its Own Rules

In addition to her apparent constitutional claims, Representative Waters
contends in some instances that the Committee violated its existing procedural rules.
Representative Waters has not consistently articulated her arguments with clear
reference to specific Committee rules. Indeed, some of her contentions—such as the
claim that the Committee could not recommit her matter to an ISC—might be
interpreted as alleging both constitutional and rule-based violations. Any such latent

148 Lovasco, 431 U.S. at 790 (quoting Mooney v. Holohan, 294 U.S. 103, 112 (1935) and Rochin v.
California, 342 U.S. 135, 173 (1974)).

19 Cf. id. at 796 (“[Tlo prosecute a defendant following investigative delay does not deprive him of due
process, even if his defense might have been somewhat prejudiced by the lapse of time.”).

150 See id,

151 See In the Matter of Representative E.G. “Bud” Shuster, H.R. Rep. 106-979, at 3B (2000).
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constitutional concerns are addressed above, and this section will accordingly focus on
the Committee’s own rules.

As a preliminary matter, it must be noted that the Committee’s violation of one of
its own rules would not necessarily constitute deprivation of constitutional due process.
Rules of Congress and committees are of course binding and generally are judicially
cognizable," but their violation does not necessarily amount to a violation of the
Constitution.”™ Under limited circumstances, a legislative body’s violation of its own
procedural rules could rise to the level of a constitutional due process violation if, for
example, “an individual has reasonably relied on [such rules] promulgated for his
guidance or benefit and has suffered substantially because of their violation.”*
Ordinarily, however, unless the rules in question are themselves constitutionally
required or necessary to protect fundamental fairness,™ their violation does not raise a
constitutional issue.™®

Representative Waters’ filings with the Committee advance three discernible
rule-based arguments, analyzed in turn below.

First, Representative Waters contends that the Committee viclated Rules 19(e)
and (f) and 20(a) by continuing to gather information after the ISC transmitted the SAV
to the Committee in June 2010." Specifically, Representative Waters alleges that:

Committee Rules 19 and 20 plainly establish that an investigative
subcommittee must complete its investigation prior to the issuance of
the SAV. Indeed, in writing Rule 20 the drafters clearly contemplated a
situation where an investigative subcommittee acquires additional
information requiring it to amend its SAV before transmission to the
full Committee. What the rules do not authorize, however, is the post-
issuance investigation that the Committee is currently conducting in
this matter."®

152 Sge Yellin, 374 U.S. at 114.

13 See 1d, at 111, 125 (granting relief where House commiitee violated its procedural rules, but declining to
reach constitutional issues).

354 United States v. Caceres, 440 U.S. 741, 752~53 (1979) (citing Raley v. Ohio, 360 U.S. 423, 437-38
(1959))-

85 See, e.g., Bridges v. Wixon, 326 U.S. 135, 152-53 (1945).

156 See Caceres, 440 U.S. at 751-52 (finding IRS officials’ violation of IRS surveillance regulations did not
raise constitutional issues because “the IRS was not required by the Constitution to adopt these
regulations”).

157 See Letter from Counsel Chair and Ranking Member (Aug. 25, 2010), at Ex. 7; Respondent’s Reply to
Committee Counsel’s Response to Respondent’s Second Set of Objections to Committee Counsel’s
Production 3 (Nov. 8, 2010), attached hereto as Ex, 21.

58 See Letter from Counsel to Chair and Ranking Member (Aug. 25, 2010), at Ex. 7.
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This argument is not persuasive for two reasons. First, the rules Representative
Waters cites do not clearly establish the limitation on the Committee’s authority that she
asserts.  Rule 20(a) specifically governs amendment of an SAV-not further
investigation—and thus by its terms does not apply to the issue of further investigation.
Rules 19(e) and (f) do suggest that ordinarily an ISC will have completed its
investigation before transmitting an SAV, but no Committee Rule specifically says that
all investigatory activity must cease after transmittal of an SAV. Thus, nothing in the
rules suggests that the Committee exceeded its authority.

Second, as the Committee noted in responding to this argument initially, Rule
23(1) provides that all relevant evidence is admissible in adjudicatory hearings, and Rule
26(e) provides for post-transmittal disclosure of evidence the Committee determines to
use in proving the charges in an SAV. Both rules thus contemplate that evidence not
relied upon in the I1SC may be introduced in subsequent adjudicatory proceedings.
Contrary to Representative Waters’ argument, there is no express or implied
requirement in the Committee Rules that all investigatory activity must cease upon
transmittal of an SAV.

Representative Waters’ second rule-based argument is her objection to
Committee Counsel’s production under Rule 23(f)(1) of evidence to be used at the
adjudicatory hearing. The Committee thoroughly addressed this argument in ruling on
Congresswoman Waters’ objections.'® Representative Waters’ fundamental objection
was that Committee Counsel produced more evidence than it could reasonably have
intended to introduce during the adjudicatory hearing. As the Committee noted in
overruling the objection, however, the parties were not limited to offering evidence
during the hearing itself, and Committee Counsel’s production violated no express or
tmpled limitation in Rule 23." The Committee’s interpretation and application of the
rule was entirely tenable.

Finally, Representative Waters argues that the Committee violated its rules by
voting to recommit her matter to an ISC after transmittal of the original SAV. This
argument is closely related to the argument raised above insofar as it goes to the scope
of proceedings permissible after transmittal of the original SAV. It fails for many of the
same reasons. First, Representative Waters points to no clear provision in the rules
prohibiting formation of a new ISC. Second, Committee Rule 1(c) provides that “fw]hen
the interests of justice so require,” the Commitiee may “adopt any special procedures,
not inconsistent with these rules, deemed necessary to resolve a particular matter before
it.” When a Special Procedure is adopted copies of the procedure must be furnished to
all parties in the matter."" In this case, while the recommital was not technically voted
on as a “gpecial procedure” pursuant to the authority of Rule 1(c), the full Committee
voted to recommit the matter to the ISC and Representative Waters received notice of

19 See Letter from Committee on Standards of Official Conduct to Counsel (Oct. 28, 2010), at Ex. 15.
160 See id. at 2.

161 Sge Rule 1(c).
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this vote."™ The recommital followed the procedure outlined in Rule 1(c), and it,

therefore, cannot be said that the Committee exceeded its authority or otherwise
violated its rules by recommitting the matter to the ISC.

Representative Waters’ argument also fails to the extent that it rests entirely on
Rule 20(a)’s provision for amendment of an SAV only before transmittal. Her
assumption that recommittal to an ISC amounts to amendment of the SAV is
unfounded, however, The Committee is authorized under Rule 10{a)(2) to form a new—
in effect superseding—ISC, and nothing in that Rule or elsewhere limits the scope of the
new ISC’s investigation or suggests that formation of a new ISC would equate to an
improper “amendment” of the prior SAV.

Sound policy considerations also further support the Committee’s actions. The
public has a clear interest in full and fair investigation and adjudication of ethical
violations by elected officials. That interest would be severely undermined if the
Committee were prevented from acting on additional information it uncovers during the
course of the proceedings. Representative Waters has offered no compelling reason why
the Committee should be forced to proceed through adjudication of its original SAV no
matter what additional information comes to light. Certainly the Committee Rules by
their plain terms do not require that result, and policy considerations do not support
Representative Waters' strained interpretation of them.

Finally, to the extent the language of the Rules is subject to more than one
reasonable interpretation, there is no legal basis to challenge the Committee’s
interpretation and application of them. As set forth above, Congress has broad and
explicit authority to discipline its Members under Article I, section 5, clause 2 of the
Constitution. The Committee has drafted and adopted its Rules pursuant to that
authority, and those same Rules explicitly authorize the Committee to adapt its
procedures “[whhen the interests of justice so require.”® A court would defer to the
Committee’s own interpretation if in doubt.” Here, the Committee’s interpretations
are solidly grounded in the language of the Rules and supported by relevant policy
concerns, and they are not inconsistent with Committee or House precedent. For all
these reasons, the Committee’s interpretation and application of the Rules in this
proceeding should stand undisturbed.

3. Arguments Based on Criminal Law
In addition to contending that the Committee violated its own rules,

Representative Waters asserts that it violated analogous principles of federal criminal
procedure when the ASC was permitted to investigate subsequent to the transmittal of

162 See Letter to Representative Waters from Chair and Ranking Member (Nov. 19, 2010), at Bx. 19.
13 Comm, R, 1{c),

164 See Yellin, 374 U.S. at 116-17.
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the SAV. In particular, she contends that this continued investigation violated rules
analogous to those governing federal grand juries.

This argument fails for two reasons. First, as the Committee has made clear,
analogies to criminal law can provide some guidance in interpreting and establishing
appropriate Committee procedures, but Committee proceedings are not criminal
matters, and principles of criminal law are not binding on the Committee.” Put simply,
the Committee cannot “violate[] . . . federal criminal procedures,”® because those
procedures do not apply to the Committee.

Second, to the limited extent that analogies from the criminal context provide any
guidance with respect to Committee proceedings, federal grand jury practice and
procedure provide no reason to conclude that the Committee could not or should not
recommit the matter to an ISC. Representative Waters argues from analogy to the
principle that prosecutors may not use the grand jury to continue gathering evidence
against a defendant once that defendant has been indicted."” Even if this analogy were
apt, Representative Waters overstates the scope of the principle. The correct legal
analysis demonstrates that it is only “improper for the Government to use the grand jury
for the sole or dominant purpose of preparing for trial under a pending indictment.”"®
In contrast, “good faith inquiry into other charges not included in the indictment is not
prohibited even if it uncovers further evidence against an indicted person.”®

The Committee’s decision to recommit the SAV terminated the ASC'’s jurisdiction
and cancelled the scheduled adjudicatory hearing.” The Committee thus did not use
the ISC to continue gathering evidence in preparation for a pending adjudication—
instead it reopened the investigation to examine new evidence that wmay support
additional charges. If any analogy to federal criminal procedure were appropriate, it
would be to the common—and wholly permissible—practice of obtaining a superseding
indictment."

165 See Letter from Committee on Standards of Official Conduct to Counsel (Aug. 31, 2010), attached
hereto as Ex, 8.

166 Letter from Counsel to Chair and Ranking Member (Aug. 25, 2010) (attached at Ex. 7).

7 See id. at 2.

168 [Tnited States v. Leung, 40 F.3d 577, 581 (2d Cir. 1994) (emphasis added).

¢ United States v, Moss, 756 F.2d 329, 332 (4th Cir. 1985) (internal quotation marks and alterations
omitted). It must also be noted that the 111t Congress expired without concluding this matter. By
way of analogy, if a grand jury expired without taking action on a matter, the matter is not simply

- dismissed. Rather, the matter would await action or inaction by a new grand jury.

70 See Letter from Committee on Standards of Official Conduct to Representative Waters (Nov. 19, 2010),
at Ex, 19,

71 See, e.g., 24 Moore’s Federal Practice § 607.06[1] (3d ed.) (stating that a “cominon reason to supersede
[an indictment] is when the government has developed evidence since the first indictment to support
additional charges against the defendant™).
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