AUTHENTICATED
U.S. GOVERNMENT
INFORMATION

GPO

Calendar No. 527

{ REPORT

SENATE

2d Session

109TH CONGRESS
109-288

UNITED STATES-INDIA PEACEFUL ATOMIC
ENERGY COOPERATION AND U.S. ADDI-
TIONAL PROTOCOL IMPLEMENTATION ACT

REPORT

OF THE

COMMITTEE ON FOREIGN RELATIONS

[TO ACCOMPANY S. 3709]

Available via the World Wide Web: http:/www.gpoaccess.gov/congress/
index.html

JuLy 20, 2006, Ordered to be printed

U.S. GOVERNMENT PRINTING OFFICE
28-789 WASHINGTON : 2006







UNITED STATES-INDIA PEACEFUL ATOMIC ENERGY COOPERATION AND
U.S. ADDITIONAL PROTOCOL IMPLEMENTATION ACT






Calendar No. 527

{ REPORT

109TH CONGRESS
109-288

2d Session SENATE

UNITED STATES-INDIA PEACEFUL ATOMIC ENERGY
COOPERATION AND U.S. ADDITIONAL PROTOCOL
IMPLEMENTATION ACT

JULY 20, 2006.—Ordered to be printed

Mr. LUGAR, from the Committee on Foreign Relations,
submitted the following

REPORT

[To accompany S. 3709]

The Committee on Foreign Relations, having had under consider-
ation an original bill (S. 3709) to exempt from certain requirements
of the Atomic Energy Act of 1954, United States exports of nuclear
materials, equipment, and technology to India, and to implement
the United States Additional Protocol, reports favorably thereon
and recommends that the bill do pass.

CONTENTS
Page
I. Purpose and SUMMATY ........ccccceeiiieiiiiniienieeiee ettt see e neee 1
II. Committee ACTION .....ccccorviiiiiiiiiiiiiiiieeteeeecee et 12
III. Summary of Legislation .......ccccccceeeviiieiiiiieeiieeeciee e evee e e e eeevae e 14
IV. Cost ESEIMALE ..ccceeeiiiiiiieiieiieciceteeee ettt 44
V. Evaluation of Regulatory Impact .... 44

VI. Changes in Existing Law .......ccccceeevveveeieeenneenn.
VII. Annex: Additional Documents and Information

I. PURPOSE AND SUMMARY

The United States-India Peaceful Atomic Energy Cooperation Act
would exempt from certain requirements of the Atomic Energy Act
of 1954 (42 USC 2011 et seq.), exports of nuclear material, equip-
ment and technology from the United States, and reexports of such
U.S.-origin items, to India. Such items have not been transferred
to India by the United States since India’s detonation of a nuclear
explosive device in the 1970s and the subsequent decision by the
United States to cease nuclear cooperation with India.
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On dJuly 18, 2005, President Bush and Prime Minister
Manmohan Singh of India issued a Joint Statement. The Joint
Statement covered a range of issues and common interests between
the two leaders and their nations, and in it both leaders also com-
mitted to re-establishing civil nuclear commerce between the
United States and India, and between other nations of the world
and India, if India completed a set of steps that would result in
greater adherence to the global nonproliferation regime of multilat-
eral export control groups and treaties. President Bush committed
that he would “work to achieve full civil nuclear energy cooperation
with India as it realizes its goals of promoting nuclear power and
achieving energy security” and to “seek agreement from Congress
to adjust U.S. laws and policies” to permit that cooperation.! Presi-
dent Bush also promised to “work with friends and allies to adjust
international regimes to enable full civil nuclear energy cooperation
and trade with India, including but not limited to expeditious con-
sideration of fuel supplies for safeguarded nuclear reactors at
Tarapur.” 2

Prime Minister Singh also made commitments on the part of
India:

The Prime Minister conveyed that for his part, India would reciprocally
agree that it would be ready to assume the same responsibilities and prac-
tices and acquire the same benefits and advantages as other leading coun-
tries with advanced nuclear technology, such as the United States. These
responsibilities and practices consist of identifying and separating civilian
and military nuclear facilities and programs in a phased manner and filing
a declaration regarding its civilian facilities with the International Atomic
Energy Agency (IAEA); taking a decision to place voluntarily its civilian nu-
clear facilities under IAEA safeguards; signing and adhering to an Addi-
tional Protocol with respect to civilian nuclear facilities; continuing India’s
unilateral moratorium on nuclear testing; working with the United States
for the conclusion of a multilateral Fissile Material Cut Off Treaty; refrain-
ing from transfer of enrichment and reprocessing technologies to states that
do not have them and supporting international efforts to limit their spread;
and ensuring that the necessary steps have been taken to secure nuclear
materials and technology through comprehensive export control legislation
and through harmonization and adherence to Missile Technology Control
Regime (MTCR) and Nuclear Suppliers Group (NSG) guidelines.3

Strategic Rationale:

The India agreement is perhaps the most important strategic
diplomatic initiative undertaken by this administration, and it rep-
resents a fundamental departure from the crisis management men-
tality that has dominated foreign policy in recent years. By con-
cluding this pact and the far-reaching set of cooperative agree-
ments that accompany it, the President has embraced a long-term
outlook that seeks to strengthen our foreign policy in a way that
will give us new diplomatic options and improve global stability.
With this agreement, the administration is asking Congress to see
the opportunities that lie beyond the horizon of the current presi-
dential term.

The committee studied carefully the implications of the nuclear
pact on non-proliferation policy. It was concerned about the prece-

I Available at http://www.whitehouse.gov/news/releases/2004/09/20040921-18.html. The full
text is reproduced in the annex to this report.
2Tbid.

3 Ibid.
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dent set by this action, and worked to ensure that this agreement
does not undercut U.S. compliance with its responsibilities under
the Nuclear Non-Proliferation Treaty. The committee believes that
its bill achieves a proper balance and will help solidify New Delhi’s
commitments to implement strong export controls, separate its ci-
vilian nuclear infrastructure from its weapons program, and place
civilian facilities under IAEA safeguards. This agreement also
would be a powerful incentive for India to cooperate closely with
the United States in stopping proliferation and to abstain from fur-
ther nuclear weapons tests.

The administration’s declaration that we would welcome India’s
advancement as a major economic and political player on the world
stage represents a strategic decision to invest political capital in a
country with a vibrant democracy, rapidly growing economy, and
increasing clout. With a well-educated middle class that is larger
than the entire U.S. population, India can be an anchor of stability
in Asia and an engine of global economic growth.

It can also be a key partner in countering global extremist
trends. Both the United States and India understand the impor-
tance of opposing violent movements through the promotion of reli-
gious pluralism, tolerance, and democratic freedoms. As a country
with well-entrenched democratic traditions and the world’s second
largest Muslim population, India can set an example of a multi-re-
ligious and multi-cultural democracy in an otherwise volatile re-
gion.

India is already assuming a new role in world affairs. Its votes
at the TAEA on the Iran issue in September 2005 and February
2006 demonstrate that New Delhi is able and willing to adopt a
more constructive role on international non-proliferation issues.
India continues to prize its strategic autonomy, but this agreement
will give it increasing incentives to use its influence to bring about
international stability and global economic progress.

Historical Background:

The committee notes that the administration had, even before
the July 18, 2005 Joint Statement, already significantly revised
certain U.S. laws and policies regarding sensitive technology ex-
ports to India. Under the “Next Steps in Strategic Partnership”
(NSSP), a substantial number of changes to the Export Administra-
tion Regulations (the EAR, 15 CFR 730-744) were made for India.
The NSSP began with the November 2001 statements between
President Bush and then-Indian Prime Minister Vajpayee and was
formally announced in a statement by President Bush on January
12, 2004.4 The NSSP apparently culminated in the July 18, 2005
Joint statement. The items that have had new treatment extended
to them in respect of their export to India from the United States
have included technologies in sensitive areas such as space launch,
advanced computing, and information on certain missile defense
systems.

In September 2004, and again in each of August and December
2005, the administration substantially revised the EAR for exports
of certain items to India, including the export or reexport of nu-

4 Available at http:/www.whitehouse.gov/news/releases/2004/01/20040112—1.html.
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clear items which were unilaterally controlled by the United States
for proliferation reasons. These were restricted to the “balance of
plant” portions of facilities in India already under IAEA safe-
guards. These amended rules also removed several Indian entities
from the Commerce Department’s Entities List.5> The amended reg-
ulations, however, did not affect items that were and are subject
to NSG controls.

Thus, by early 2006, the administration had made a number of
changes to U.S. regulations and policies for India. But those
changes had brought the United States to the end of what could
be done unilaterally. Additional changes to U.S. law would violate
international controls, in particular those of the NSG. For any ad-
ditional changes, particularly in respect of exports of nuclear mate-
rials, equipment and sensitive nuclear technology to India, agree-
ment would be needed among the members of the NSG to permit
such trade with India.

Since the enactment of the Nuclear Nonproliferation Act of 1978
(NNPA), it has been a requirement of U.S. law that, to continue
nuclear supply to a non-nuclear weapon state (i.e., any state other
than the five nuclear weapon states recognized by the NPT), “TAEA
safeguards be maintained with respect to all nuclear materials in
all peaceful nuclear activities within the territory of such state,
under its jurisdiction, or carried out under its control anywhere.” ¢
This requirement, known as the “full-scope safeguards” provision,
was also subsequently incorporated into the “Nuclear Suppliers
Guidelines” at a meeting of the NSG in Warsaw, Poland, on April
3, 1992.7 The committee notes that this requirement was achieved
largely through the direct efforts of the United States. Under Sec-
retary of State for International Security Affairs Reginald Bar-
tholomew testified before the Subcommittee on Foreign Operations
of the House Appropriations Committee on April 8, 1992 that:

There has been significant progress over the past couple of years on a key
nuclear export policy long supported by the U.S,, i.e., requiring full-scope
TAEA safeguards in non-nuclear-weapons states as a condition for any sig-
nificant, new nuclear supply commitment. All 27 members of the Nuclear

Suppliers Agreement issued a statement calling for full-scope safeguards as
a condition of significant nuclear supply.8

The committee notes that another important U.S. goal was
achieved at the 1992 Warsaw meeting, as well. In “recognition of
the growing problems posed by the potential use of nuclear-related
dual-use materials, equipment and technology in un-safeguarded
nuclear programs or in nuclear weapons programs,” the NSG de-
cided to adopt “a comprehensive arrangement to control these
items. . . . which consist[ed] of a set of guidelines and a list of

5 Supplement No. 4 to Part 744 to the EAR (15 C.F.R. Part 744, Supp. No. 4).

6 At section 123.a(2) of the Atomic Energy Act of 1954 (42 USC 2153.a(2)).

7“Press Statement of the Nuclear Suppliers Meeting,” Warsaw. Poland, April 3, 1992, avail-
able at http:/www.nuclearsuppliersgroup.org/PRESS/1992-Press.pdf, hereinafter “Warsaw NSG
Statement.” The specific requirement rests at paragraph 4(a) of the NSG Guidelines for Nuclear
Transfers, INFCIRC/254/Rev.8/Part I, and states that “Suppliers should transfer trigger list
items or related technology to a non-nuclear-weapon State only when the receiving State has
brought into force an agreement with the IAEA requiring the application of safeguards on all
source and special fissionable material in its current and future peaceful activities.”

8“Text of Statement Prepared for Delivery by Reginald Bartholomew, Under Secretary for
International Security Affairs, U.S. Department of State, Before the Subcommittee on Foreign
Operations of the House Appropriations Committee, Washington, DC,” April 8, 1992, available
on LexisNexis, hereinafter, “Bartholomew Statement.”
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some 65 items to be controlled . . . [which where] incorporated into
the Nuclear Suppliers Guidelines.”? The committee believes that
the achievements of the United States at the 1992 Warsaw NSG
meeting were substantial. They increased the strength of inter-
national nuclear export controls and extended to the international
community the controls already embodied in U.S. law. The com-
mittee notes that the NSG has since grown to include more than
40 Participating Governments,19© making the scope of its controls
even more important. In addition, after enactment of the require-
ment for full-scope safeguards in U.S. law, many other countries
specified this requirement in their own bilateral agreements and
laws regarding international cooperation in atomic energy.

The requirement for full-scope safeguards in the NSG arose out
of the 1990 Review Conference on the Nuclear Nonproliferation
Treaty (NPT), which made important recommendations in respect
of Article III of the NPT (which requires all non-nuclear weapon
States Parties to accept IAEA safeguards and verification activities
“with a view to preventing diversion of nuclear energy from peace-
ful uses to nuclear weapons or other nuclear explosive devices),” 11
one of which was “That nuclear supplier States require, as a nec-
essary condition for the transfer of relevant nuclear supplies to
non-nuclear weapon States, the acceptance of IAEA safeguards on
all their current and future nuclear activities (i.e. full-scope safe-
guards or comprehensive safeguards).” 12

Existing U.S. Law:

Section 123 of the Atomic Energy Act (42 U.S.C. 2153) requires
an agreement for cooperation as a prerequisite for significant nu-
clear exports. The State Department, with the advice of the De-
partment of Energy, negotiates such agreements, which spell out
the terms, conditions, duration, nature, and scope of cooperation.
The NNPA added a set of nine criteria to section 123 a. of the
Atomic Energy Act (42 USC 2153(a)) which agreements for coopera-
tion (called “peaceful nuclear cooperation agreements” and expected
to meet.

These include guarantees that: (1) safeguards on nuclear mate-
rial and equipment transferred continue in perpetuity; (2) full-
scope safeguards are applied in non-nuclear weapon states; (3)
nothing transferred is used for any nuclear explosive device or for
any other military purpose; (4) the United States has the right to
seek the return of exported items if the cooperating state detonates
a nuclear explosive device or terminates or abrogates an TAEA

9Warsaw NSG Statement.

10The current Participating Governments are: Argentina, Australia, Austria, Belarus, Bel-
gium, Brazil, Bulgaria, Canada, China, Croatia, Cyprus, Czech Republic, Denmark, Estonia,
Finland, France, Germany, Greece, Hungary, Ireland, Italy, Japan, Kazakhstan, the Republic
of Korea, Latvia, Lithuania, Luxembourg, Malta, the Netherlands, New Zealand, Norway, Po-
land, Portugal, Romania, the Russian Federation, Slovakia, Slovenia, South Africa, Spain, Swe-
den, Switzerland, Turkey, Ukraine, the United Kingdom, and the United States, at http:/
www.nuclearsuppliersgroup.org/member.htm.

11 Treaty on the Nonproliferation of Nuclear Weapons, done at Washington, London and Mos-
cow, July 1, 1968, and entered into force March 5, 1970 (21 USC 483) and in IAEA Information
Circular (INFCIRC) 140, at http:/www.iaea.org/Publications/Documents/Infcircs/Others/
infcirc140.pdf.

12“Communication of 10 May 2005 received from the Government of Sweden on behalf of the
participating Government of the Nuclear Suppliers Group,” The Nuclear Suppliers Group: Its
Origins, Roles and Activities, JAEA INFCIRC/539/Rev.3, 30 May 2005, available at http:/
www.nuclearsuppliersgroup.org/PDF/infcirc539r3.pdf.
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safeguards agreement; (5) there is no transfer of material or classi-
fied data without U.S. consent; (6) physical security is maintained,;
(7) no enrichment or reprocessing of United States-origin nuclear
materials and fuel may be done without prior U.S. approval; (8)
storage must first be approved by the United States for plutonium
and highly enriched uranium; and (9) anything subsequently pro-
duced through cooperation is subject to all of the above require-
ments.

If an agreement does not meet one or more of the requirements
of Section 123 a., then the President presents the agreement to
Congress as exempt from those requirements. Such an agreement
cannot enter into force unless Congress passes a joint resolution of
approval. In a case in which such an agreement was exempted be-
cause the recipient non-nuclear weapon state did not have full-
scope safeguards, Congress could review one export license annu-
ally, and could, by enacting a resolution of disapproval, terminate
exports for the remainder of that Congress under provisions of Sec-
tion 128 (42 USC 2157).

The United States currently has about two dozen 123 agree-
ments in force. A Section 123 agreement is presented to Congress,
whereupon it is reviewed for 90 days of continuous session. If it
meets all 9 criteria in Section 123 and Congress does not enact a
resolution of disapproval of the agreement, the agreement enters
into force. The Nuclear Regulatory Commission (NRC) reviews li-
censes for nuclear exports!s according to the criteria of the Atomic
Energy Act (AEA). If met, licenses are authorized, and if not, the
President may authorize exports by executive order.14

The NNPA also included a provision for halting exports if a coun-
try were to test a nuclear device, violate safeguards agreements,
proliferate to another non-nuclear weapon state, or continue nu-
clear weapons-related activities (now section 129 of the AEA (42
USC 2157)).

In order for the United States to be able to export nuclear fuel,
reactors and sensitive technology to India, U.S. laws and policies,
which served as the basis for international nuclear export controls,
and those controls as well, would need to be modified to permit
such commerce.

India’s Separation Plan:

The administration stated that before changes in the law would
be sought by the United States for India, India was to undertake
certain of its commitments under the July 18, 2005 Joint State-
ment. The most important was the Indian promise to identify and
separate its “civilian and military nuclear facilities and programs
in a phased manner.” 1> Under Secretary of State for Arms Control
and International Security Robert G. Joseph testified before the
committee on November 2, 2005:

We expect—and have indicated to the Government of India—that India’s

separation of its civil and military nuclear infrastructure must be conducted
in a credible and transparent manner, and be defensible from a non-

1310 CFR 110, et seq.

14See CRS Report RL 33016, “U.S. Nuclear Cooperation with India: Issues for Congress,” for
further detail.

15See Joint Statement text in the annex to this report.
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proliferation standpoint. In other words, the separation and the resultant
safeguards must contribute to our nonproliferation goals. Many of our inter-
national partners have similarly indicated that they view this as a nec-
essary precondition, and will not be able to support civil nuclear coopera-
tion with India otherwise. We believe that the Indian government under-
stands this.16

The administration did not specify what standards would be used
by the United States to evaluate India’s separation plan to estab-
lish that it is credible, transparent and defensible from a non-
proliferation standpoint. The committee did receive testimony from
the Honorable Ronald F. Lehman, the former Director of the U.S.
Arms Control and Disarmament Agency, which put the present
U.S.-Indian separation proposal in context:

Over the years, various Indian interlocutors have floated the idea of sepa-
rating civilian from military facilities and applying safeguards to them. We
have never known the scale of the separation or the quality of the safe-
guards. If India is serious about nuclear power, then its infrastructure
should be declared predominantly civilian with permanent IAEA safe-
guards. To clarify the separation may take some time, and full implementa-
tion of TAEA safeguards could take years. A major shift to safeguard civil-
ian activity would be a positive step worthy of considerable movement on
the part of the U.S. and the international community. A token step would
be counterproductive.1?

With regard to the Indian Separation Plan which was presented
by Prime Minister Singh in the Indian Parliament on March 2,
2006, Secretary of State Condoleezza Rice testified that it was in-
deed credible and defensible from a nonproliferation standpoint be-
cause:

. it had to capture more than just a token number of Indian nuclear
facilities, which it did by encompassing nearly two-thirds of India’s current
and planned thermal power reactors as well as all future civil thermal and
breeder reactors. Importantly, for the safeguards to be meaningful, India
had to commit to apply IAEA safeguards in perpetuity; it did so. Once a
reactor is under IAEA safeguards, those safeguards will remain there per-
manently and on an unconditional basis. Further, in our view, the plan also
needed to include upstream and downstream facilities associated with the
safeguarded reactors to provide a true separation of civil and military pro-
grams. India committed to these steps, and we have concluded that its sep-
aration plan meets the criteria established: it is credible, transparent, and
defensible from a nonproliferation standpoint.18

The committee has carefully reviewed the text of the March 2,
2006 Indian Government’s Separation Plan and its further clari-
fication of that document on May 6, 2006.1° The committee com-
mends India for placing additional facilities and materials under
the TAEA safeguards system. Such actions can contribute to the
ability of the IAEA to fulfill its mandate to better “apply safe-
guards, at the request of the parties, to any bilateral or multilat-
eral arrangement, or at the request of a State, to any of that

16 Prepared Remarks of Robert G. Joseph, Under Secretary of State for Arms Control and
International Security, at a hearing of the Senate Committee on Foreign Relations on “U.S.-In-
dian Nuclear Energy Cooperation: Security and Nonproliferation Implications,” November 2,
2005, S. Hrg. 109-384, and available at http:/foreign.senate.gov/testimony/2005/
JosephTestimony051102.pdf. Hereinafter “November 2 Hearing.”

17November 2 Hearing.

18“Questions for the Record Submitted to Secretary of State Condoleezza Rice by Chairman
Richard G. Lugar, April 5, 2006,” hereinafter “April 5 QFRs” see annex to this report.

19Both the March 2 and May 6 documents are appended to this report.
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State’s activities in the field of atomic energy.”20 The committee is
also aware, however, of the general limitations that exist with re-
spect to the implementation of the IAEA safeguards system. This
stems from the fact that, like any large international organization
with responsibilities around the globe, the IAEA has finite re-
sources with which to tackle its many verification tasks, at both
the physical and political levels, and in many countries where it is
tasked with particularly significant and intense verification respon-
sibilities, such as Iran, those activities can quickly absorb most of
the available personnel and the necessary funds in the IAEA’s
Safeguards Division.

The committee’s views regarding the IAEA and its safeguards
system are contained in the report it made with its recommended
resolution of ratification of the U.S. Additional Protocol to its Safe-
guards Agreement with the IAEA,21 which the Senate passed on
March 31, 2004.22

The limitations which apply generally to IAEA activities are fur-
ther complicated by the fact that India has nuclear weapons and
is not a State Party to the NPT. There is, therefore, little for the
TAEA to discover in the way of diversion of nuclear materials to an
undeclared nuclear weapons program, as in a non-nuclear weapon
State Party to the NPT. Given that the IAEA is already faced with
resource limitations in states where it has an absolute imperative
to detect such diversion, the Agency has little to gain from closely
monitoring India’s civil nuclear facilities, rather, safeguards in
India will be a favor to countries that engage in nuclear commerce
with India, to help assure that their trade with India does not as-
sist India’s nuclear weapons program. The committee expects the
administration to ensure that safeguards in India do not come at
the expense of other IAEA safeguards activities.

India’s March 2, 2006 separation plan has been criticized by
many nonproliferation experts who have stated it does not con-
stitute a true separation of civilian and military nuclear facilities.

On the question of how facilities were identified, India’s separa-
tion documents provide few assurances. India’s March separation
document states, “Identification of purely civilian facilities and pro-
grammes that have no strategic implications poses a particular
challenge” in India.23 Instead, India identified its “overarching cri-
terion” as whether “subjecting a facility to IAEA safeguards would
impact adversely on India’s national security.” Moreover, facilities
were excluded from the civilian list if they were located in a larger
hub of strategic significance (e.g., the Bhabha Atomic Research
Center (BARC)), even if they were not normally engaged in activi-
ties of strategic significance. In addition, the March document
states that “Concepts such as grid connectivity are not relevant to
the separation exercise,” 24 and that reactors would be connected to
the electricity grid “irrespective of whether the reactor concerned
is civilian or not civilian.” 25 It is thus complicated to discern which

20 Article III, paragraph 5 of the Statute of the Agency, available at http://www.iaea.org/About/
statute—text.html.

21 Senate Executive Report 108-12.

22Resolution of advice and consent to ratification agreed to in Senate by Division Vote. (5291)

23 Isl;e?i annex to this report, hereinafter “March Separation Document.”

24 1 .

25 Tbid.
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reactors, facilities and materials in India are truly for civilian
power production and which of them are truly for a weapons pro-
gram.

India has stated that it will “include in the civilian list only
those facilities offered for safeguards that, after separation, will no
longer be engaged in activities of strategic significance.” 26 It is dif-
ficult to tell whether this approach will place more facilities under
safeguards in the future, or when such facilities might cease to be
engaged in nuclear weapons activities, and presumably be available
for placement under safeguards.

The administration has asserted that India’s separation docu-
ment captures the majority of India’s nuclear complex by taking in
“nearly two-thirds of India’s current and planned thermal power re-
actors as well as all future civil thermal and breeder reactors.” 27
While the committee commends India’s efforts at separation, it re-
mains concerned about the kinds of reactors which were not identi-
fied as civilian.

In the March 2 separation document, India said it would place
14 of India’s 22 extant reactors under safeguards. India’s present
nuclear complex consists of three research reactors; many power re-
actors, including 15 operating reactors, with another eight under
construction and three planned; two breeder reactors (one oper-
ating and one under construction); a single uranium enrichment fa-
cility; three spent fuel reprocessing facilities; six heavy water pro-
duction plants; a uranium mining and processing complex, which
includes three mines and two copper-mine tailing extraction units
plus one mill for uranium ore, as well as numerous uranium con-
version facilities; and three to four fuel fabrication plants.28

India did not identify the following facilities as civilian:

¢ 8 indigenous Indian power reactors (Kaiga 1, 2, 3, 4; MAPS 1,
2; TAPS 3, 4);

o the Fast Breeder test Reactor (FTBR) and the Prototype Fast
Breeder Reactors (PFBR) under construction

e enrichment facilities;

e spent fuel reprocessing facilities (except for the existing safe-
guards on the Power Reactor Fuel Reprocessing (PREFRE)
plant);

e research reactors—CIRUS (which will be shut down in 2010),
Dhruva, Advanced Heavy Water Reactor;

e heavy water plants; nor

e various military-related plants (e.g., the prototype naval reac-
tor).

India has not declared either of its breeder reactors to be civilian.
Some U.S. experts have suggested that “power reactors, regardless

26 Tbid.

27 April 5 Hearing, hereinafter “April 5 Hearing,” see annex to this report.

28 See Sharon Squassoni, “India’s Nuclear Separation Plan: Issues and Views,” March 2, 2006,
CRS Report For Congress, March 2, 2006, p. 8, hereinafter “Squassoni.” See also “Questions and
Answers in Parliament,” Indian Department of Atomic Energy, Monsoon Session, 2003, avail-
able at http://www.dae.gov.in/parlqa/lokm03.pdf, which states “The Nuclear Power Corporation
of India Ltd. (NPCIL) a Public Sector Undertaking, is responsible for the design, construction
and operation of nuclear power reactors. There are fourteen (14) nuclear power reactors with
a total nuclear power capacity of 2720 MWe in operation and 8 reactors are under construction
in the country.
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of their potential to produce plutonium for weapons, have a civilian
use and should be declared as civilian and safeguarded, as well as
their associated fuel fabrication and reprocessing and spent fuel
storage facilities,” 29 particularly if they are intended to be used for
peaceful purposes, and not as fissile material production centers.
The fact that India did not decide to place its breeder reactors
under safeguards has complicated the picture with regard to its
having declared a majority of its program to be civilian since it ap-
pears to have excluded the second stage of its three-stage nuclear
fuel cycle from safeguards. On April 5, 2006, Secretary Rice did not
offer a specific reason for India’s not having included its breeder
program in its civilian declaration:
Chairman LUGAR. What reason did India give for not declaring its extant
40 MWth Fast Breeder Test Reactor (FBTR) to be civilian?

Secretary RICE. We cannot speak for the Government of India, of course,
but in our discussions Indian officials argued that since the FBTR was still
in the experimental stage, India not in a position to accept safeguards on
the reactor at this time.

Chairman LUGAR. What reason did India give for not declaring the 500
MWe fast breeder reactor it currently has under construction to be part of
its civilian program?

Secretary RICE. The reactor is not yet complete. India stated that it was
not in a position to place reactors which it considers experimental under
safeguards. India committed to placing all future civil power and breeder
reactors under safeguards.30

The sizes and types of reactors under safeguards in India are di-
rectly related to the credibility of its separation plan, and the com-
mittee hopes that India will, in the future, place its breeder pro-
gram under IAEA safeguards.

The committee’s concerns regarding India’s breeder program are
magnified when it considers that India has announced its intention
to build five 500MWe breeder reactors, none of which have been in-
cluded in the separation plan as available for safeguards.31 The
committee also notes that it has been administration policy since
2002 to regard un-safeguarded stockpiles of plutonium as a danger
to U.S. national security. As the 2002 National Strategy to Combat
Weapons of Mass Destruction notes, “the United States will con-
tinue to discourage the worldwide accumulation of separated pluto-
nium.”32 As Secretary Rice stated in answers to the committee,
“The production of plutonium and other fuels as a byproduct of [a
breeder] reactor’s operation adds to the world net stock of potential
fuel for a nuclear explosive device.”

India’s present nuclear fuel cycle consists of a three-stage process
to produce and recycle plutonium and thorium as a reactor fuel,
and to produce fissile materials for weapons:

The first stage would rely on natural uranium-fueled reactors to make
plutonium; the second stage would use that plutonium in fast reactors
blanketed with thorium to produce U-233 (and more plutonium); and the

third stage would use U-233 fuel and thorium fuel in fast reactors
blanketed with thorium to produce more U-233 for use for future fuel. India

291bid., p. 14.

30 April 5 QFRs.

31M.R. Srinivasan, R.B. Grover, S.A. Bhardwaj, “Nuclear Power in India: Winds of Change,”
Economic and Political Weekly, December 3, 2005.

32“National Strategy to Combat Weapons of Mass Destruction,” in National Security Presi-
dential Directive (NSPD) 17, December 2002, available at http://www.whitehouse.gov/news/re-
leases/2002/12/WMDStrategy.pdf
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has not advanced beyond the first stage of the fuel cycle, aside from run-
ning a fast breeder test reactor (40 MWth Fast Breeder Test Reactor or
FBTR) based on a French design and a small research reactor that uses U-
233 fuel (Kamini).33

As the Secretary stated in answers to the committee, this process
requires that “thorium . . . be converted into U-233 in a breeder
reactor. The fuel cycle requires considerable handling of fissile ma-
terial in the various loading, unloading, and transfers associated
with the stages of the fuel cycle. Each time fissile material is han-
dled, there is a risk of diversion.” The committee believes that In-
dia’s nuclear plans highlight the need for stringent security regard-
ing all fissile material, and it urges the administration to share
best practices in that regard with India.

Safeguards:

The effectiveness of a new safeguards agreement which India
will negotiate with the IAEA is not yet known, and the text of In-
dia’s March and May separation documents raises many questions.
Secretary Rice stated before the committee on April 5, 2006, that
“The safeguards required by this initiative are designed to help de-
tect, and thereby help to prevent, the diversion to military use of
any materials, technologies, or equipment provided to India’s civil
nuclear facilities.”34 The committee notes that IAEA safeguards,
which combine nuclear material accountancy with inspections, gen-
erally apply only to nuclear materials, not to technology. Equip-
ment supplied under a bilateral agreement can also be subject to
a safeguards agreement, but the practice is to link the safeguards
to the use of nuclear material with the equipment (versus constant
safeguards). It is not clear whether the safeguards agreement will
be a hybrid of existing approaches or something totally unique.

In November 2005, with respect to India’s future safeguards
agreement, Under Secretary Joseph wrote:

Safeguards agreements are modeled after INFCIRC/153 (the NPT safe-
guards agreement) or INFCIRC/66 (the Agency’s safeguards system pre-
dating the NPT). India will not likely sign a safeguards agreement based
strictly on INFCIRC/153, as this would require safeguards on India’s nu-
clear weapons program. NPT-acknowledged nuclear weapon states have so-
called “voluntary” safeguards agreements . . . [that] do not obligate the
TAEA to actually apply safeguards and do allow for the removal of facilities
or material from safeguards. We heard from other states at the recent NSG
meeting that they would not support a “voluntary offer” arrangement as,
in their view, it would be tantamount to granting de facto nuclear weapon
state status to India. We have similarly indicated to India that we would
not view such an arrangement as defensible from a nonproliferation stand-
point. We therefore believe that the logical approach to . . . a safeguards

agreement for India is to use INFCIRC/66, which is currently used at In-
dia’s four safeguarded reactors.35

Paragraph 15.c of India’s March separation document states that

[Aln India-specific safeguards agreement will be negotiated between India
and the TAEA providing for safeguards to guard against withdrawal of safe-
guarded nuclear material from civilian use at any time as well as providing
for corrective measures that India may take to ensure uninterrupted oper-

33 Squassoni, p. 4.

34“Remarks of Secretary of State Condoleezza Rice at the Senate Foreign Relations Committee
on the U.S.-India Civil Nuclear Cooperation Initiative, April 5, 2006,” see April 5 Hearing.

35 November 2 Hearing.
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ation of its civilian nuclear reactors in the event of disruption of foreign fuel
supplies.36

The committee is concerned by this language, as it implies that
TAEA safeguards might not continue to apply to India’s civil power
reactors in the event of a cutoff of foreign fuel supply. The phrase
“guard against withdrawal of safeguarded nuclear material from ci-
vilian use at any time” is is consistent with application of safe-
guards to material in perpetuity. However, the phrase “corrective
measures that India may take to ensure uninterrupted operation of
its civilian nuclear reactors” is troublesome because it suggests a
more voluntary approach to safeguarding India’s reactors than has
been asserted by administration officials, including Secretary of
State Rice. Other aspects of the separation plan are discussed in
the committee’s section-by-section analysis.

The committee notes that there is one area of separation where
neither India’s March nor its May documents mention anything—
personnel. India’s Department of Atomic Energy (DAE) employs
some 50,000 personnel.3” The Secretary of State noted in April
2006 that “While the specific issue of DAE personnel has not yet
been discussed in detail, we would consider routine, frequent rota-
tion of personnel between civil and military programs as being in-
consistent with Indian commitments on separation,”38 and that
“We would consider the term “programs” to include both program-
related activities and the personnel involved in those activities.” 39
The committee hopes that as cooperation in atomic energy with
India is implemented the Government of India will further clarify
this aspect of separation.

II. COMMITTEE ACTION

The committee conducted an extensive review of the July 18,
2005 Joint Statement and its attendant results.

The committee met and received testimony from two panels on
“United States-Indian Nuclear Energy Cooperation: Security and
Nonproliferation Implications,” on November 2, 2005. Witnesses for
this hearing were: on the first panel, the Honorable R. Nicholas
Burns, Under Secretary of State for Political Affairs, and the Hon-
orable Robert G. Joseph, Under Secretary of State for Arms Control
and International Security; on the second panel, the Honorable
Ronald F. Lehman, II, Director, Center for Global Security Re-
search, Lawrence Livermore National Laboratory, and formerly Di-
rector of the U.S. Arms Control and Disarmament Agency; the
Honorable Ashton B. Carter, Co-Director of the Preventive Defense
Project of Harvard’s Kennedy School of Government and Stanford
University, Ford Foundation Professor of Science and International
Affairs at Harvard University’s Belfer Center for Science and Inter-
national Affairs, and formerly Assistant Secretary of Defense for
International Security Policy; Henry D. Sokolski, Director of the
Nonproliferation Policy Education Center, Washington, D.C.; and
Michael Krepon, Co-Founder and President Emeritus of the Henry
L. Stimson Center, Washington, DC.

36 See annex to this report.
37 See http:/www.dae.gov.in.
38 April 5 Hearing.

39Thid.
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On March 16, 2006, Chairman Lugar introduced S. 2429, the ad-
ministration’s legislation to waive the application of certain re-
quirements under the Atomic Energy Act of 1954 (42 USC 2011, et
seq.) with respect to India. S. 2429 was referred to the committee
on that day.

On March 29, 2006, the committee met in closed session for a
briefing by the Honorable R. Nicholas Burns, Under Secretary of
State for Political Affairs, and the Honorable Robert G. Joseph,
Under Secretary of State for Arms Control and International Secu-
rity, on “U.S.-India Atomic Energy Cooperation: The Indian Sepa-
ration Plan and the Administration’s Legislative Proposal.”

On April 5, 2006, the committee met to receive testimony at a
hearing with the Honorable Condoleezza Rice, Secretary of State,
on “U.S.-India Atomic Energy Cooperation: The Indian Separation
Plan and the Administration’s Legislative Proposal.”

On April 26, 2006, the committee met to receive testimony from
two panels on “U.S.-India Atomic Energy Cooperation: Strategic
and Nonproliferation Implications.” On panel one, the committee
heard testimony from The Honorable William J. Perry, Senior Fel-
low at the Hoover Institution, Stanford University, Stanford, CA,
and formerly U.S. Secretary of Defense; The Honorable Robert L.
Gallucci, Dean of the Edmund A. Walsh School of Foreign Service
at Georgetown University, Washington, D.C., and formerly chief
U.S. negotiator during the 1994 North Korean nuclear talks; the
Honorable Ashton B. Carter, Co-Director of the Preventive Defense
Project of Harvard’s Kennedy School of Government and Stanford
University, Ford Foundation Professor of Science and International
Affairs at Harvard University’s Belfer Center for Science and Inter-
national Affairs, and formerly Assistant Secretary of Defense for
International Security Policy; and Dr. Ashley J. Tellis, Senior Asso-
ciate at the Carnegie Endowment for International Peace, Wash-
ington, D.C. On panel two, the committee heard testimony from the
Honorable Ronald F. Lehman, II, Director, Center for Global Secu-
rity Research, Lawrence Livermore National Laboratory, and for-
merly Director of the U.S. Arms Control and Disarmament Agency;
The Honorable Robert J. Einhorn, Senior Adviser at the Inter-
national Security Program of the Center for Strategic & Inter-
national Studies, Washington, D.C., and formerly Assistant Sec-
retary of State for Nonproliferation; Dr. Gary Milhollin, Director of
the Wisconsin Project on Nuclear Arms Control, Washington, D.C.;
and Dr. Stephen P. Cohen, Senior Fellow at the Foreign Policy
Studies Program of the Brookings Institution, Washington, D.C.

At a business meeting on June 29, 2006, by a roll call vote of 16
in favor and 2 against (Voting in favor: Senators Lugar, Hagel,
Chafee, Allen, Coleman, Voinovich, Alexander, Sununu, Mur-
kowski, Martinez, Biden, Sarbanes, Dodd, Kerry, Nelson, and
Obama; Voting against: Senators Feingold and Boxer), the com-
mittee ordered reported an original bill to exempt from certain re-
quirements of the Atomic Energy Act of 1954 U.S. exports of nu-
clear materials, equipment and technology to India, and to imple-
ment the U.S. Additional Protocol. At the business meeting, the fol-
lowing members indicated that they wished to be cosponsors of the
committee’s legislation: Senators Lugar, Hagel, Chafee, Allen, Cole-
man, Voinovich, Alexander, Sununu, Murkowski, Martinez, Biden,
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Dodd, Kerry, Nelson, and Obama. The committee agreed to an
amendment by Senator Chafee by a voice vote, and agreed to an
amendment by Senator Obama by a voice vote. An amendment by
Senator Feingold failed by a roll call vote of 13 against and 5 in
favor.

III. SUMMARY OF LEGISLATION

Chairman Lugar introduced S. 2429, the administration’s India
bill, by request, on March 15, 2006. The language of that bill is re-
produced here, in full:

A BILL

To authorize the President to waive the application of certain requirements under
the Atomic Energy Act of 1954 with respect to India.

Be it enacted by the Senate and House of Representatives of the United
States of America in Congress assembled,

SECTION 1. WAIVER AUTHORITY.

(a) WAIVER AUTHORITY.—Notwithstanding any other provision of law, if the Presi-
dent makes the determination described in subsection (b), the President may—

(1) exempt a proposed agreement for cooperation with India (arranged pursu-
ant to section 123 of the Atomic Energy Act of 1954 (42 U.S.C. 2153)) from the
requirement in section 123(a)(2) of the Atomic Energy Act of 1954, and such
agreement for cooperation shall be subject to the same congressional review pro-
cedures under sections 123(b) and 123(d) of such Act as an agreement for co-
operation that has not been exempted from any requirement contained in sec-
tion 123(a) of such Act;

(2) waive the application of section 128 of the Atomic Energy Act of 1954 (42
U.S.C. 2157) with respect to India; and

(3) waive the application of any sanction under section 129 of the Atomic En-
ergy Act of 1954 (42 U.S.C. 2158) with respect to India.

(b) DETERMINATION.—The determination referred to in subsection (a) is a deter-
mination by the President that the following actions have occurred:

(1) India has provided the United States and the International Atomic Energy
Agency (IAEA) with a credible plan to separate civil and military facilities, ma-
terials, and programs, and has filed a declaration regarding its civil facilities
with the IAEA.

(2) An agreement has entered into force between India and the IAEA requir-
ing the application of safeguards in accordance with IAEA practices to India’s
civil nuclear facilities as declared in the plan described in paragraph (1).

(3) India and the IAEA are making satisfactory progress toward imple-
menting an Additional Protocol that would apply to India’s civil nuclear pro-
gram.

(4) India is working with the United States for the conclusion of a multilat-
eral Fissile Material Cutoff Treaty.

(5) India is supporting international efforts to prevent the spread of enrich-
ment and reprocessing technology.

(6) India is ensuring that the necessary steps are being taken to secure nu-
clear materials and technology through the application of comprehensive export
control legislation and regulations, and through harmonization and adherence
to Missile Technology Control Regime (MTCR) and Nuclear Suppliers Group
(NSG) guidelines.

(7) Supply to India by the United States under an agreement for cooperation
arranged pursuant to section 123 of the Atomic Energy Act of 1954 is consistent
with United States participation in the Nuclear Suppliers Group.

(¢) REPORT.—Any determination pursuant to subsection (b) shall be reported to
the Committee on Foreign Relations of the Senate and the Committee on Inter-
national Relations of the House of Representatives, and such report shall describe
the basis for the President’s determination.

(d) SUBSEQUENT DETERMINATION.—A determination under subsection (b) shall not
be effective if the President determines that India has detonated a nuclear explosive
device after the date of enactment of this Act.
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The committee examined the provisions of S. 2429 in detail, and
found that, while containing a number of important provisions,
which the committee retained in its own bill, S. 2429 lacked a num-
ber of important features the committee believes are necessary in
a measure which would substantially change U.S. nuclear export
control law and policy.

The bill reported by the committee, the United States-India
Peaceful Atomic Energy Cooperation Act (hereinafter “the Act”)
would implement the President’s policy as contained in the July 18,
2005 Joint Statement by providing a procedure under which cer-
tain provisions of the Atomic Energy Act of 1954 (AEA), as amend-
ed by the NNPA of 1978, will not be applicable to authorized ex-
ports or reexports to India of U.S.-origin nuclear fuel and sensitive
nuclear technology. The committee retained, while slightly modi-
fying, the determination requirements the President would need to
meet to make use of the authority provided in the Act to make in-
applicable those provisions of the AEA which are specified. The Act
also would accomplish several other important goals, notably: to
protect the Congress’s oversight role, and to ensure that expanded
U.S. civilian nuclear commerce with India will be implemented in
a manner that maintains U.S. nonproliferation laws, policies, and
regulations and that complies with U.S. obligations under the NPT.
The committee supports an improved relationship with India,
which it believes will not be hampered by including these modifica-
tions, which, in its view, are wholly consistent with the administra-
tion’s policy and with long-standing policies of the United States.

Another important objective will be secured by the second title
of the Act, which would provide needed authority to implement the
U.S. Additional Protocol with the IAEA. This title is identical to S.
2489, the U.S. Additional Protocol Implementation Act, which the
committee reported to the Senate on April 3, 2006. In view of the
fact that signing and adhering to an additional protocol is one of
the specific Indian commitments under the July 18, 2005 Joint
Statement, the committee believes that it is in the national secu-
rity and nonproliferation interests of the United States to ensure
in this Act the U.S., too, meets this important nonproliferation
commitment, which President Bush called on the Senate to meet
in February 2004:

I propose that by next year, only states that have signed the Additional
Protocol be allowed to import equipment for their civilian nuclear programs.
Nations that are serious about fighting proliferation will approve and im-

plement the Additional Protocol. I've submitted the Additional Protocol to
the Senate. I urge the Senate to consent immediately to its ratification. 40

The Senate gave its advice and consent to ratification of the Ad-
ditional Protocol on March 31, 2004, but the President cannot sub-
mit an instrument of ratification until Congress passes imple-
menting legislation giving him authority to promulgate necessary
regulations and the like. 4! Thus President Bush’s challenge to the
Senate, and to Congress as a whole, has not been met with nec-

40“President Announces New Measures to Counter the Threat of WMD,” Remarks by the
President on Weapons of Mass Destruction Proliferation, Fort Lesley J. McNair—National De-
fense University, Washington, D.C., February 11, 2004, available at http://www.whitehouse.gov/
news/releases/2004/02/20040211—4.html, hereinafter, “NDU Speech.”

41 The provisions of S. 2489 are explained in the committee’s Senate Report 109-226, filed on
April 3, 2006.
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essary action. Committee staff began discussions with the adminis-
tration regarding implementing legislation in the spring and sum-
mer of 2004, and did not conclude those talks until early in 2006.
Given the time that has now passed between Senate action in 2004
on the Additional Protocol itself, and its importance in such cases
as Iran’s nuclear activities, the committee finds ample reason to in-
clude the U.S. Additional Protocol Implementation Act with this
measure.

TITLE I—UNITED STATES-INDIA PEACEFUL
ATOMIC ENERGY COOPERATION

Title I contains the committee-recommended legislation to permit
civilian nuclear energy cooperation between the United States and
India.

Section 101

Sections 101, 102 and 103 set forth the short title, stipulate a
Sense of Congress with six provisions relating to U.S.-Indian nu-
clear energy cooperation, and provide a declaration of policy that
touches on nine important areas.

Section 101 provides that this title be cited as the “United
States-India Peaceful Atomic Energy Cooperation Act.”

Section 102

Section 102 contains a broad sense of Congress that covers six
areas. Subsection (1) states that strong bilateral relations with
India are in the national interest of the United States. Subsection
(2) states that the United States and India share common demo-
cratic values and the potential for increasing and sustained eco-
nomic engagement. Subsection (3) states that commerce in civil nu-
clear energy with India by the United States and other countries
has the potential to benefit the people of all countries. The com-
mittee views these findings as underlying the effort to forge a new
nuclear relationship with India.

Subsection (4) states that civil nuclear commerce with India rep-
resents a significant change in U.S. policy toward countries not
parties to the NPT and stresses that the NPT remains the founda-
tion of the international non-proliferation regime. Several later pro-
visions of this Act are intended to maintain the effectiveness of the
NPT and the overall non-proliferation regime. The first of these are
subsections (5) and (6) of section 102.

Subsections (5) and (6) state that it is the sense of Congress that:

(5) any commerce in civil nuclear energy with India by the United States and
other countries must be achieved in a manner that minimizes the risk of nu-
clear proliferation or regional arms races and maximizes India’s adherence to
international non-proliferation regimes, including, in particular, the guidelines
of the Nuclear Suppliers Group; and

(6) the United States should not seek to facilitate or encourage the continu-

ation of nuclear exports to India by any other party if such exports are termi-
nated under United States law.

With regard to subsection (5), the committee commends the Gov-
ernment of India for issuing on February 1, 2006, its “Guidelines



17

for Nuclear Transfers (Exports).”42 The committee further com-
mends the Government of India for promulgating its WMD law,
which was published in the summer of 2005. The committee notes
that, while the administration has referred to that law as a part
of India’s commitments under both the Joint Statement and the
NSSP, that law was passed during the May 2005 NPT Review Con-
ference (before the July 18 Joint Statement) in fulfillment of India’s
obligation under U.N. Security Council Resolution 1540 (April 28,
2004). Similarly, Prime Minister Singh told the Indian parliament
in August 2005 that there were no new Indian commitments con-
tained in the July 18 Joint Statement, but only reaffirmations of
positions established by the previous Indian government.43 The
committee believes that the implementation and enforcement of In-
dia’s export controls will constitute, as it would for any nation, a
true test of its adherence to the NSG and MTCR guidelines.

The task of minimizing the risk of regional arms races as a re-
sult of civil nuclear commerce will fall in large measure to the Gov-
ernment of India. Many critics have warned that this nuclear deal
will permit, or even indirectly assist, India in producing more plu-
tonium for its nuclear weapons program, and Indian officials have
publicly stated that India will be able to produce as much fissile
material for weapons purposes as it desires. At the same time,
however, many have said that there is no reason why India would
want to increase significantly its production of fissile material. The
committee hopes that India will demonstrate needed restraint and
not increase significantly its production of fissile material. If civil
nuclear commerce were to be seen, some years from now, as having
in fact contributed to India’s nuclear weapons program, there could
be severe consequences for the nuclear deal, for U.S.-Indian rela-
tions, and for the nuclear non-proliferation regime.

An amendment proposed by Senator Obama, and accepted by
voice vote, added subsection (6) of section 102. It expresses the con-
cern of Congress that sanctions imposed under U.S. law not be un-
dermined by other countries. The committee is particularly con-
cerned that the United States not facilitate or encourage the con-
tinuation of nuclear exports to India if U.S. exports were to be ter-
minated pursuant to section 129 of the Atomic Energy Act of 1954
(42 USC 2157) because India had resumed nuclear testing, abro-
gated or materially violated a safeguards agreement, or engaged in
nuclear proliferation. The committee certainly does not expect any
such actions to occur, but it has a duty to maintain the integrity
of U.S. law if its expectations were to prove incorrect.

Section 103

The Declaration of Policy provided in section 103 is particularly
important, and several of the areas of policy highlighted in the pro-
vision are also addressed later in the Act.

Subsection (1) of section 103 states that it shall be the policy of
the United States “to achieve as quickly as possible a cessation of
the production by India and Pakistan of fissile materials for nu-

42No.AEA/27(1)/2005-ER, Government of India (Bharat Sarkar), Department of Atomic Energy
(Parmanu Oorja Vibhag), Mumbai, the February 01, 2006, “Resolution: Subject: Guidelines for
Nuclear Transfers (Exports),” available at http://www.dae.gov.in/sectt/im/gazfeb06.htm.

43 August Reply.
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clear weapons and other nuclear explosive devices.” The adminis-
tration has recently stated that “International pressure over a pe-
riod of decades has had only marginal impact on the attitudes of
India and Pakistan concerning nuclear weapons.” 44 The committee
believes, however, that it is incumbent upon the United States to
encourage India and Pakistan to reduce tensions in the nuclear
sphere, as well as in other areas.

India and Pakistan have espoused a policy to achieve a “min-
imum credible deterrent,” and India reiterated in the July 18, 2005
Joint Statement its support for a Fissile Material Cutoff Treaty
(FMCT). There are nevertheless reasons to ensure that as nuclear
trade, in particular trade in nuclear fuel, to India from other na-
tions increases, the United States elevates the priority it has
placed on South Asian arms control and regional nonproliferation
initiatives. Critics have argued that foreign provision of nuclear
fuel to India will increase India’s ability to produce plutonium for
nuclear weapons, either directly or at least by increasing the over-
all availability of nuclear fuel for India’s reactors and thereby re-
ducing the opportunity costs of plutonium production. Whether
they are accurate or not, the United States has a national security
interest in ensuring that civil nuclear commerce with India does
not lead to a nuclear arms race.

Secretary of State Rice testified before the committee that:

. . . civil nuclear cooperation with India will not lead to an arms race in
South Asia. Nothing we or any other potential international suppliers pro-
vide to India under this initiative will enhance its military capacity or add
to its military stockpile. Moreover, the nuclear balance in the region is a
function of the political and military situation in the region. We are far
more likely to be able to influence those regional dynamics from a position
of strong relations with India and, indeed, with Pakistan.45

The Secretary has also argued that:

India would never accept a unilateral freeze or cap on its nuclear arsenal.
We raised this with India, but India said that its plans and policies must
take into account regional realities. No one can credibly assert that India
would accept what would amount to an arms control agreement that did not
include other key countries like China and Pakistan.46

The committee accepts the Secretary’s comments, but likewise
believes that given the need to avoid even misperceptions that
could lead to an arms race, the United States must now use the
influence it has gained through efforts in both India and Pakistan,
and with India in particular through its nuclear trade with that
nation, to help them transition from nuclear build-ups to stability
and arms reductions. This is nowhere more relevant than in the
area of fissile material production.

The Secretary also noted in testimony before the committee that
“India’s incentives or disincentives. . . . to grow its nuclear weap-
ons program, its strategic program, are more related to the . . . po-
litical/military conditions in the region, than to any quantity of
available nuclear material. And the program for India has been re-
strained over the number of years. I think most people would argue

44“Report on nuclear nonproliferation in South Asia for the period April 1, 2005 to March 31,
2006,” June 26, 2006, report pursuant to section 620F(c) of the Foreign Assistance Act of 1961,
as amended, PL 87-195.

45 April 5 Hearing.

46 Tbid.
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that it’s a relatively restrained, kind of, minimum-deterrent pro-
gram.” 47 The Secretary additionally answered that:
India has some 50,000, give or take, tons of uranium available to it in
its reserves, and it would need a very small percentage of that on the mili-
tary nuclear side. . . . we do not believe that the absence of uranium is
really the constraint on the nuclear weapons program. . . . the amount of
fuel that one would need to run a civil program for years and years and
years is far in excess of what India can mine indigenously. So, we think
the incentives, or the crunch, if you will, is really on the civil side.*8

While it is true that only a small amount of fissile material is
required to make a nuclear weapon, the fact is that fissile mate-
rials can be used both for weapons and for reactor fuel. The Sec-
retary is right to suggest that India faces a supply problem, par-
ticularly given its expectations for growing its nuclear power sector.
While it would be difficult to establish a causal relation between
U.S. or foreign exports to India and a consonant increase in India’s
fissile materials production for nuclear weapons, the committee be-
lieves that U.S. nuclear trade with India must not even be seen as
leading to any increase in India’s fissile material stockpile. The
U.S. must work to end, both in South Asia and everywhere, the
production of fissile materials for nuclear weapons and other nu-
clear explosive devices, and an increase in such production in India
would only hinder such efforts.

Subsection (2) of section 103 states that it shall be the policy of
the United States with respect to any peaceful atomic energy co-
operation between the United States and India:

to achieve as quickly as possible the Government of India’s adherence to, and
cooperation in, the full range of international non-proliferation regimes and ac-
tivities, including India’s—

(A) full participation in the Proliferation Security Initiative;

(B) formal commitment to the Statement of Interdiction Principles;

(C) public announcement of its decision to conform its export control laws,
regulations, and policies with the Australia Group and with the Guidelines,
Procedures, Criteria, and Controls List of the Wassenaar Arrangement; and

(D) demonstration of satisfactory progress toward implementing the deci-
sion described in subparagraph (C).

In his testimony before the committee in November 2005, Under
Secretary Joseph stated that “In our ongoing dialogues, we strongly
encourage India to take additional steps to strengthen nonprolifera-
tion, such as joining PSI, and harmonizing its national control lists
with those of the Australia Group and the Wassenaar Arrange-
ment.” 49 Under Secretary Burns stated at a press briefing on
March 16, 2006, that “India has also agreed to align itself with the
other international regimes concerning proliferation—the Australia
group, the Wassenaar arrangement.” 50 The committee has seen no
Indiag statements, however, that would suggest any success in this
regard.

While the committee notes India’s commitments in the July 18,
2005 Joint Statement to “to secure nuclear materials and tech-
nology through comprehensive export control legislation and
through harmonization and adherence to Missile Technology Con-

47 Ibid.

48 April 5 Hearing.

49November 2 Hearing.

50“Ongoing Efforts To Implement the U.S.-India Civil Nuclear Agreement,” press briefing by
R. Nicholas Burns, Under Secretary of State for Political Affairs, March 16, 2006, available at
http://www.state.gov/r/pa/prs/ps/2006/63270.htm.
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trol Regime (MTCR) and Nuclear Suppliers Group (NSG) guide-
lines,” it nevertheless believes that India should be similarly in-
volved in other multilateral nonproliferation and export control re-
gimes, including the Wassenaar Arrangement (WA) and the Aus-
tralia Group (AG). The committee notes that even as the adminis-
tration proceeded to implement the July 18, 2005 Joint Statement,
and previously the NSSP, it sanctioned several Indian entities and
persons for transfers of items to Iran under the authority of the
Iran and Syria Nonproliferation Act (Public Law 106-178). On Sep-
tember 23, 2004, the administration sanctioned two Indian sci-
entists for their activities in Iran,5! Dr. R. C. Surendar and Dr. Y.
S. R. Prasad, both of whom have extensive ties to India’s nuclear
power sector. On December 21, 2005,52 the administration sanc-
tioned Sabero Organic Chemicals Gujarat Ltd., and any successor,
sub-unit, or subsidiary thereof, and Sandhya Organic Chemicals
PVT Ltd., and any successor, sub-unit, or subsidiary thereof, both
of India, and again, under the Iran and Syria Nonproliferation Act,
for transfers of certain chemicals to Iran.
Reacting to the 2005 sanctions, the Government of India stated:
We . . . have seen reports about imposition of sanctions on two Indian
firms. . . . [and] the removal of sanctions on R. C. Surendar vindicates
[the] Government’s position on this matter. Since the imposition of sanc-
tions in September 2004, [the Indian] Government has maintained that this
had no justification. Accordingly, we had urged the U.S. Government to re-
view the issue and withdraw the sanctions. The Government also reiterates
that sanctions again Dr. Y.S.R Prasad should be removed. The sanctions
imposed by the U.S. Government on the two Indian firms relate to transfer
of some chemicals to Iran. Our preliminary assessment is that the transfer
of such chemicals is not in violation of our regulations or our international
obligations. [The] Government of India’s commitment to prevent onward
proliferation is second to none. We have instituted a rigorous system of ex-
port controls and our track record in this regard is well known. India is
working with the international community including with the U.S. as a
partner against proliferation. In this context the imposition of sanctions by
the U.S. on our firms, which in our view have not acted in violation of our
laws or regulations, is not justified.53

The December 2005 sanctions for chemical transfers to Iran were
for exports of chemicals which are controlled on the control list of
the Australia Group. The committee notes India’s statement that
such transfers to Iran were “not in violation of our regulations or
our international obligations” and believes that the United States
must therefore continue to work to ensure that India does not un-
dertake such transfers in the future, to Iran or any other dan-
gerous regimes. This could best be done by working with India to
secure its adherence to the AG Guidelines. That would make India
a full partner in world-wide non-proliferation efforts, rather than
a country that holds back from assuming that responsibility.

Since India is now a producer of increasingly modern weapons
systems, the committee believes that India should also bring its
laws, regulations, and policies into conformity with the WA Guide-
lines. Joining the WA, or at a minimum adhering to Guidelines, is

5169 FR 58212.

5270 FR 77441.

53“MEA Official Spokesperson’s reaction to news reports about imposition of sanctions on two
Indian firms under the U.S.-Iran Proliferation Act,” New Delhi, December 28, 2005, available
at http://www.indianembassy.org/mewsite/press—release/5.asp.



21

another commitment that most of the world’s major powers have
made, in the interests of world peace and stability.

The committee has been routinely assured that India would join
the administration’s Proliferation Security Initiative (PSI). In No-
Vﬁmber 2005, Under Secretary dJoseph informed the committee
that:

The United States has encouraged India to join PSI, given its geographic
location along several key routes for proliferation trafficking and its signifi-
cant operational capabilities in the region. Officials of the Government of
India have told us that they are continuing their internal review of PSI,
including an examination of the international and national legal
underpinnings for their possible participation in PSI. We are hopeful that
India will soon endorse PSI, and join the more than 70 countries around
the world—and United Nations Secretary General Kofi Annan—that have
expressed their support for PSI.54

Similarly, Secretary Rice stated in April 2006 that:

India has stated that its participation remains under consideration. India
committed in 2005 to participate in the PSI if it was able to join the Core
Group of PSI participants that had developed and agreed to the PSI State-
ment of Principles, or if the Core Group was disbanded. In the summer of
2005, the United States and its partners in the Core Group agreed that the
Core Group had served an important function in the process of starting up
the PSI, but was no longer necessary and so was disbanded.

More recently, India has linked its decision on PSI participation to its
concerns with recently agreed amendments to the Convention on the Sup-
pression of Unlawful Acts at Sea (the SUA Convention).

The United States position is that endorsement of the PSI Statement of
Interdiction Principles is a political commitment carrying no legal rights or
obligations. Therefore, the United States does not accept India’s linkage of
the SUA Convention to the PSI. As the PSI is a voluntary initiative, India
is free to choose to participate or not participate. We continue to discuss
this issue with India and encourage India’s participation.55

The committee believes that India should participate actively in
the PSI. India’s apparent reticence to join other countries in this
activity is unfortunate given the key role India could play regard-
ing interdiction efforts in and around its territory.

Subsections (3) and (4) of section 103 state that it shall be the
policy of the United States with respect to any peaceful atomic en-
ergy cooperation between the United States and India:

(3) to ensure that India remains in full compliance with its non-proliferation,
flrn:ls] control, and disarmament agreements, obligations, and commitments;
an

(4) to ensure that any safeguards agreement or additional protocol thereto to
which India is a party with the International Atomic Energy Agency (IAEA) can
reliably safeguard any export or reexport to India of any nuclear materials and
equipment].]

Compliance with all of India’s non-proliferation commitments, in-
cluding those in the July 18, 2005 Joint Statement and the safe-
guards agreements it is negotiating with the TAEA, will be essen-
tial to the implementation of the U.S.-India nuclear deal. The com-
mittee’s policy concern in this regard leads later in the Act to sig-
nificant reporting requirements in section 108. Equally important
will be the assurance that IAEA safeguards provide against the di-
version of foreign material, equipment or technology. The com-
mittee expects the administration to work diligently to ensure that
India’s agreements with the IAEA provide for both effective and

54November 2 Hearing.
55 April 5 QFRs.
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permanent safeguards. This will lessen any need for additional
U.S. monitoring and will also provide a necessary level of assur-
ance regarding other countries’ nuclear exports to India.

Subsection (5) of section 103 makes it the policy of the United
States to ensure that India meets all the requirements for nuclear
cooperation laid out in section 123 a. of the Atomic Energy Act of
1954 (42 USC 2153), other than the requirement that India have
full-scope safeguards.

Subsections (6) and (7) of section 103 are of critical importance
to the committee. They make it the policy of the United States in
nuclear trade with India:

(6) to act in a manner fully consistent with the Guidelines for Nuclear Trans-
fers and the Guidelines for Transfers of Nuclear-Related Dual-Use Equipment,
Materials, Software and Related Technology developed by the multilateral Nu-
clear Suppliers Group (NSG) and the rules and practices regarding NSG deci-
sion-making; [and]

(7) given the special sensitivity of equipment and technologies related to the
enrichment of uranium, the reprocessing of spent nuclear fuel, and the produc-
tion of heavy water, to work with members of the Nuclear Suppliers Group, in-

dividually and collectively, to further restrict the transfers of such equipment
and technologies, including to Indial.]

The Nuclear Suppliers Group, although not an organization that
can issue binding directives, is nonetheless one of the most effec-
tive elements of the nuclear non-proliferation regime. For a genera-
tion, U.S. Presidents have forged in this forum an important inter-
national consensus on the need to prevent nuclear proliferation by
controlling the export of sensitive nuclear material, equipment and
technology. The committee believes strongly that no bilateral objec-
tive, even the important objective of a new relationship with India,
should be allowed to undermine the NSG’s effectiveness. The
United States must continue to abide by the NSG Guidelines,
which it has worked so diligently to achieve. Equally, the United
States must maintain the consensus decision mechanism of the
NSG, and not look for any way around that requirement. The com-
mittee was pleased by the Secretary of State’s assurances in this
regard at the committee’s hearing on April 5, 2006.

The committee believes also that the United States must work
with other nations to prevent the export of potentially harmful
technologies. NSG Guidelines are not as strict as they ought to be
regarding exports of enrichment and reprocessing equipment and
technology, and the committee supports the administration’s efforts
to achieve consensus on tightening those Guidelines. In addition,
the committee intends that the administration work with indi-
vidual states to encourage them to refrain from sensitive exports.

Subsections (8) and (9) of section 103 make it the policy of the
United States in nuclear trade with India:

(8) to maintain the fullest possible international support for, adherence to,
and compliance with the Nuclear Non-Proliferation Treaty; and

(9) that exports of nuclear fuel to India should not contribute to, or in any
way encourage, increases in the production by India of fissile material for non-
civilian purposes.

Subsection (8) applies first and foremost to actions of the United
States Government. In its implementation of civil nuclear com-
merce with India, the United States will have to take care to abide
by Article I of the NPT, which requires each nuclear-weapon State
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Party to the Treaty “not in any way to assist, encourage, or induce
any non-nuclear weapon State to manufacture or otherwise acquire
nuclear weapons or other nuclear explosive devices, or control over
such weapons or explosive devices.”

Critics have argued that the sale of nuclear reactor fuel, by
supplementing India’s limited domestic supply of refined uranium
ore, will enable India to avoid having to choose between using its
domestic uranium for power generation or for plutonium produc-
tion. In this way, they argue, such sales by the United States (or
by any other nuclear weapon state) will necessarily assist indirectly
India’s nuclear weapons program and, thus, violate Article I of the
NPT.

The administration rejects that argument and contends that In-
dia’s plutonium production needs are a small proportion of its over-
all uranium requirements and, in any case, have always received
first priority. The administration adds that India’s safeguarded nu-
clear reactors have received foreign fuel several times in the years
since India’s first nuclear test, without it being alleged that such
exports violated the NPT.

The committee accepts the administration’s argument in terms of
history, but cautions that the impact, if any, of civil nuclear com-
merce on India’s nuclear weapons program is an empirical question
that will require attention in the years to come. India does not ap-
pear to have had to choose between civil and military uses of its
uranium until recently, if at all, yet some Indian officials have
warned of the need for such trade-offs in coming years unless for-
eign reactor fuel can be obtained. If it should become evident that
U.S. civil nuclear commerce with India is indirectly assisting In-
dia’s nuclear weapons program by freeing up uranium for nuclear
weapons purposes that would otherwise have been devoted to civil
pursuits (or through technical transfer to India’s unsafeguarded
nuclear activities), then it would be incumbent upon the United
States, under the NPT, to cease those contributing elements of its
civil nuclear commerce with India. This requirement is stated more
specifically in subparagraph (9) with respect to exports of nuclear
reactor fuel to India. The requirement to cease any commerce that
would otherwise violate Article I of the NPT is separate from and
in addition to any requirements that might flow from other aspects
of U.S. law, such as section 129 of the Atomic Energy Act of 1954.

Subsection 8 is meant also as a reminder of the need to maintain
support for the NPT world-wide. The committee does not believe
that civil nuclear commerce with India will undermine world-wide
support for the NPT or for nuclear non-proliferation in general. The
United States must exercise continued leadership, however, to
avert any such impact. If the NPT is to remain effective, the
United States must make clear through its own actions that nu-
clear non-proliferation applies across the board, and not merely
with respect to governments that the United States dislikes. The
United States must also work diligently to ensure that other coun-
tries live up to their NPT (and NSG) obligations.

Section 104

Section 104 of the committee’s bill contains substantially the
same waiver authority that the administration had requested from
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provisions in the Atomic Energy Act for nuclear trade with India,
with a few differences.

The existing and relevant provisions in the Atomic Energy Act—
sections 123, 128 and 129—all have waiver or exemption authori-
ties that could be used with respect to a future 123 agreement with
India.

As stated above, S. 2429 contained a provision allowing the
President to:

. exempt a proposed agreement for cooperation with India (arranged
pursuant to section 123 of the Atomic Energy Act of 1954 (42 U.S.C. 2153))
from the requirement in section 123(a)(2) of the Atomic Energy Act of 1954,
and such agreement for cooperation shall be subject to the same congres-
sional review procedures under sections 123(b) and 123(d) of such Act as
an agreement for cooperation that has not been exempted from any require-
ment contained in section 123(a) of such Act. . . .

In explaining why the administration requested this authority,
Secretary Rice stated that the desire was “to treat nuclear coopera-
tion with India similar to nuclear cooperation with various other
trading partners” 56 The Secretary also stated that:

An additional factor involves the exception/waiver standard under Sec-
tions 123, 128, and 129 of the AEA. The existing standard is a determina-
tion by the Executive Branch that failure to make the proposed exception/
waiver would be “seriously prejudicial to the achievement of United States
nonproliferation objectives or otherwise jeopardize the common defense and
security.” In our view, the decision to facilitate nuclear cooperation with
India should be based instead on the nonproliferation measures that India
committed to in the Joint Statement, which are reflected in the required
Presidential determination under subsection 1(b) of S. 2429.57

The committee notes that under existing law, an exempted agree-
ment with India would require the affirmative assent of Congress
before taking effect. At the time when such an exempt agreement
is submitted to Congress, though, the President must determine
that holding India to the statutory criteria would be “seriously prej-
udicial to achievement of United States non-proliferation objectives
or otherwise jeopardize the common defense and security.” The
President apparently cannot make such a determination for India
at the present time, thus the Secretary’s answer above.

The committee concurs with the administration regarding the de-
termination standard and the need for relief from the requirement.
Instead of this rigid requirement, the committee’s bill would allow
the President to submit an exempt agreement with India without
this determination. The committee notes, however, that while In-
dia’s nonproliferation commitments are a basis for proceeding to co-
operation in nuclear energy, the Act still requires the administra-
tion to coordinate and submit to Congress a Nuclear Proliferation
Assessment (NPASS) under section 123. It is not clear that under
the administration’s proposed legislation an NPASS would be sub-
mitted to Congress.

The administration also provided another basis for its decision to
seek legislative relief from parts of section 123. The Secretary stat-
ed that the administration’s language:

. . takes into account the difficulty of putting into place all the pieces
necessary for U.S.-India nuclear cooperation—particularly, the U.S.-India

56 April 5 Hearing.
571bid.



25

agreement for peaceful nuclear cooperation, the India-IAEA Safeguards
Agreement, and Nuclear Suppliers Group action to accommodate nuclear
trade with India—without knowing whether Congress, in the end, would
support the Initiative and vote affirmatively to approve the agreement for
peaceful nuclear cooperation. We believe it is important that Congress par-
ticipate as a partner early in the process.58

The committee agrees that there are many aspects of nuclear co-
operation with India which require negotiation and formal deci-
sions, and it is pleased to demonstrate at an early stage congres-
sional support in principle for the U.S.-India nuclear deal. Under
S. 2429, however, Congress would have been “a partner early in
the process,” and only early in that process. Once a 123 agreement
was submitted, Congress would have had only two options: enact-
ing a resolution of disapproval (over a likely presidential veto); or
allowing the agreement to enter into force after 90 days of contin-
uous session. This procedure is followed under existing law only for
123 agreements that meet all the requirements of section 123 a. of
the Atomic Energy Act. An agreement that does not meet the
standards in section 123 a. cannot enter into force unless and until
Congress passes a resolution of approval.

Congress has not seen the text of the 123 agreement with India
(which has yet to be negotiated and submitted to it), the new safe-
guards agreement that India is negotiating with the IAEA, or an
NSG decision to permit civil nuclear commerce with India (which
must be adopted by consensus of the NSG’s 45 Participating Gov-
ernments). The committee believes that, in view of the many spe-
cial circumstances surrounding the U.S.-India 123 agreement and
the importance of the agreements and decisions that must still be
promulgated, the United States is better served if Congress main-
tains its existing role regarding 123 agreements that do not meet
the standards of section 123.

Subsection 104(b) provides that an agreement for cooperation ex-
empted by the President under subsection (a)(1) shall be subject to
the second proviso of subsection d. of section 123 of the Atomic En-
ergy Act. The purpose of the provision is to make plain that any
agreement for nuclear cooperation with India may not enter into
force until Congress approves, and the President signs, a joint reso-
lution stating that Congress favors the agreement.

Under current law, the President may waive any requirement of
subsection a. of section 123 if he determines that inclusion of such
requirement “would be seriously prejudicial to the achievement of
United States non-proliferation objectives or otherwise jeopardize
the common defense and security.” Subsection 104(a)(1) of the com-
mittee’s bill gives the President an alternative waiver authority: to
exempt the proposed agreement with India from the requirement
of section 123 a.(2) of the Atomic Energy Act, after submitting the
determination specified in section 105 of the committee’s bill. But
the granting of this alternative authority does not alter or affect
any other requirement of section 123, including the requirement
that any agreement exempted from a requirement of subsection a.
of section 123 be approved by Congress before it takes effect. Sub-
section (b) is designed to ensure that there is no legal ambiguity
about the effect of subsection (a)(1).

58Tbid.
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Section 104(a)(2) is identical to the provision in section 1(a)(2) of
S. 2429 regarding waiving the application of section 128 of the
Atomic Energy Act with respect to India. Section 128 would have
required that, as India will not maintain full-scope safeguards, the
first license issued for any export to India be submitted to Congress
for 60 days of continuous session, during which Congress could dis-
approve the export by joint resolution. Were Congress not to enact
such a joint resolution, another export would have to be submitted
to Congress a year later.

The committee finds that the application of section 128 would
have achieved little in respect of true oversight, as enactment of a
resolution of disapproval over a presidential veto would require a
two-thirds vote in each house. The committee agrees with the ad-
ministration, moreover, that the need to submit one export each
year to Congress would inhibit U.S. companies in their efforts to
obtain Indian contracts for nuclear equipment or fuel and to raise
capital for major projects in India. The committee did include, in
section 108, a provision requiring annual reporting on all nuclear
export and re-export licenses to India.

Section 104(a)(3) would allow the President to waive the applica-
tion of section 129 of the Atomic Energy Act with respect to India,
but differently than the administration’s proposed such waiver. S.
2429 would have allowed the President to “waive the application of
any sanction under section 129 of the Atomic Energy Act of 1954
(42 U.S.C. 2158) with respect to India.” The committee’s rec-
ommended waiver authority is similar in effect to the waiver the
administration requested in that it allows for nuclear cooperation
with India in spite of India’s weapons tests in 1974 and 1998 (129
(1)(A)), and its ongoing weapons activities (129 (1)(D)).

For other conduct that, under section 129, would result in termi-
nation of cooperation, section 129 would continue to apply. Thus,
if India were to terminate or abrogate IAEA safeguards (129(1)(B));
materially violate IAEA safeguards (129(1)(C)); violate an agree-
ment for cooperation with the United States (129(2)(A)); encourage
a non-nuclear weapon state to engage in proliferation activities in-
volving source and special nuclear material (129(2)(B)); or engage
in unauthorized proliferation of reprocessing technology (129(2)(C)),
the committee’s bill would terminate cooperation. The administra-
tion’s bill would have made section 129 inapplicable to such future
actions on the part of India.

Section 104(a) also requires that the president submit the writ-
ten determination and report contained in section 105 to the com-
mittee prior to his making use of the waivers in section 104.

Section 105

Section 105 specifies the terms of the determination that the
President must make in order to take advantage of any of the
waiver authorities afforded by section 104 of the Act. All of these
requirements are rooted in the July 18, 2005 Joint Statement be-
tween President Bush and Indian Prime Minister Manmohan
Singh. Section 105 provides that the determination shall be writ-
ten, section 104 provides that it shall be submitted to the appro-
priate congressional committees (i.e., the Senate Foreign Relations
Committee and the House International Relations Committee), and
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section 105 provides that it shall be accompanied by a report to
those committees. The committee intends that the report contain
the President’s justification for making each element of the deter-
mination.

Subsection (1) requires a presidential determination that India
has provided to the TAEA and the United States a credible plan to
separate its civil nuclear facilities, materials, and programs from
its military facilities, materials, and programs. Credibility is a
somewhat imprecise test, but it is one that the administration has
used as a matter of policy and that it proposed for this element of
the determination. The President must determine that India’s sep-
aration plan is credible and provide a report on his reasons for that
determination.

The committee notes that while the Government of India has
proposed in the Lok Sabha (India’s lower house of parliament) a
separation plan relating to nuclear facilities, and while a logical ap-
plication of that plan to nuclear materials would include all mate-
rials used in or produced by such facilities, two aspects of the In-
dian separation plan are less clear: how it will apply to the produc-
tion of nuclear materials for use in civil nuclear facilities; and how
civil nuclear programs (as opposed to merely the facilities and nu-
clear materials associated with them) will be separated from mili-
tary ones. The second version of the separation plan proposed in
the Lok Sabha includes a list of “upstream facilities” that are de-
clared as civil, but the President must determine whether this list
provides a credible separation between civil and military facilities
and streams of material.

The President must also determine whether India has provided
a credible plan for separation of its civil nuclear program from its
military one. This requirement is rooted in the July 18, 2005 Joint
Statement, in which India committed to “identifying and sepa-
rating civilian and military nuclear facilities and programs.” The
committee notes that this could be a complicated enterprise, as the
Government of India’s separation plan states that grid connectivity
will not determine whether a facility is civil or military and that
an otherwise civil facility will be excluded from that list if it is lo-
cated in a larger hub of strategic significance. This means that In-
dia’s generation of electricity for civilian purposes will make use of
both civil and military nuclear facilities. Some of its military reac-
tors will be physically the same as its civil reactors, moreover, and
there might be a temptation to use common personnel or logistics
in the management and operation of those reactors. The committee
believes, however, that a credible separation of nuclear programs
would have to extend to such functions as management, operation,
safety, personnel, finance and planning. The committee expects the
President to examine these factors before determining that India
has provided such a credible separation plan.

Subsection 2 requires a presidential determination that India has
filed a complete declaration regarding its civil nuclear facilities and
materials with the IJAEA. The Government of India has changed its
separation plan once already, adding additional facilities and speci-
fying which reactors will be declared civilian facilities. The com-
mittee recognizes that the choice of facilities to declare as civilian
is a decision for India to make, and it fully expects that additional
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facilities will be added as India builds its civil nuclear power pro-
gram. The word “complete” was included in subsection (2) not to
imply finality in India’s declaration, but rather to require the
President to determine: (a) that the declaration is not in significant
flux at the time of the determination; and (b) that India has not
withheld from IAEA safeguards facilities that it has elsewhere de-
clared as civilian.
Subsection (3) requires a presidential determination that:
. . . an agreement between India and the IAEA requiring the application
of safeguards in perpetuity in accordance with IAEA standards, principles,
and practices to civil nuclear facilities, programs, and materials described

in paragraph (2) has entered into force and the text of such agreement has
been made available to the appropriate congressional committees.

This subsection requires that the text of the India-IAEA safe-
guards agreement “has been made available to the appropriate con-
gressional committees” because the determination detailed in sec-
tion 105 will likely be submitted just before a peaceful nuclear co-
operation agreement is submitted to Congress. Congress will con-
sider the safeguards agreement integral to a peaceful nuclear co-
operation agreement with India, as the administration has stated
that TAEA safeguards are intended “to help detect, and thereby
help to prevent, the diversion to military use of any materials,
technologies, or equipment provided to India’s civil nuclear facili-
ties.” 59 In response to a Question for the Record from Chairman
Lugar, Under Secretary Joseph stated: “The safeguards must effec-
tively cover India’s civil nuclear fuel cycle and provide strong as-
surances to supplier states and the IAEA that material and tech-
nology provided or created through civil cooperation will not be di-
verted to the military sphere.” 60

Subsection (3) adds the words “in perpetuity” to the language
proposed by the administration in section 1(b)(2) of S. 2429 because
permanent safeguards are vital to any assurance that civil nuclear
commerce with a facility will not assist India’s nuclear weapons
program. Safeguards in perpetuity are also key to not according
India the status of a nuclear weapon state under the NPT, since
only the NPT-recognized nuclear weapon states have heretofore
been allowed to exclude (or selectively apply) the application of
safeguards, in time or scope, to any facilities, materials and pro-
grams under their control. India will be allowed to determine
which facilities are to be safeguarded, but will not be allowed later
to remove those facilities from safeguards, as the recognized nu-
clear weapon states are permitted to do.

The requirement that the President determine that India’s safe-
guards agreement is “in accord with IAEA standards, principles,
and practices” was proposed by a former State Department official
as a means of assuring that the agreement creates a credible safe-
guards regime for India’s declared civil nuclear facilities.6* The
committee understands that India already has nuclear weapons
and that no safeguards regime will keep India from maintaining or
even increasing its stock of nuclear weapons. Article I of the NPT

59 April 5 Hearing.

60 November 2 Hearing.

61“The U.S.-Indian Civil Nuclear Deal,” prepared testimony of Fred McGoldrick before the
House International Relations Committee, May 11, 2006, page 7.
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bars even indirect U.S. assistance to India’s nuclear weapons pro-
gram, however, so safeguards are needed to guard against any mis-
use of civil nuclear commerce for nuclear weapons purposes.

The separation plan proposed in its parliament by the Govern-
ment of India speaks of “India-specific safeguards,” a concept that
has not been further defined. The administration assured the com-
mittee that the United States intends that India’s safeguards be of
the sort that the JAEA would normally institute pursuant to a safe-
guards agreement with a state that has not agreed to full-scope
safeguards, e.g., of the sort commonly governed by IAEA Informa-
tion Circular (INFCIRC/) 66. The committee intends that sub-
section (3) require the President to determine that India’s safe-
guards do, in fact, conform to INFCIRC/66. The committee notes
that this is consistent with India’s intent to maintain its Tarapur
Power Reactor Fuel Reprocessing Plant under safeguards “in the
‘campaign’ mode,” i.e., under safeguards only when the plant is
processing spent fuel from a safeguarded facility.

India’s separation plan also speaks of a “safeguards agreement

. . providing for corrective measures that India may take to en-
sure uninterrupted operation of its civilian nuclear reactors in the
event of disruption of foreign fuel supplies.” This concept also has
not been defined further. The committee does not intend that the
President be able to make the determination in subsection (3) if In-
dia’s safeguards agreement allows it to remove a reactor or storage
site from safeguards in order to use unsafeguarded nuclear fuel in
that reactor or storage site. Rather, any fuel that is used in a safe-
guarded facility should itself become safeguarded in perpetuity, as
well as the resulting spent fuel or other byproducts.

Subsection (4) requires a presidential determination that India
and the IAEA are making substantial progress toward imple-
menting an Additional Protocol. The administration proposed a de-
termination that they are making “satisfactory” progress, which
the committee believes is too imprecise a test. The committee rec-
ognizes that Additional Protocol negotiations may not proceed in
earnest until after the underlying safeguards agreement has been
negotiated. As subsection (3) requires that the safeguards agree-
ment has already entered into force, however, and as IAEA proce-
dures for approval of safeguards agreements by its Board of Gov-
ernors (BOG) generally impose a delay of several months between
the completion of negotiations and entry into force, there should be
ample time for negotiations on an Additional Protocol before the
President will be in a position to submit the determination speci-
fied in this section of the Act. Subsection (4) does not require that
India and the TAEA have completed negotiations on an Additional
Protocol or already be implementing such Protocol. The committee
intends the requirement of “substantial progress” to mean that ne-
gotiations are proceeding at a steady pace and that there is suffi-
cient understanding of the language the Additional Protocol con-
tains to be confident that the BOG will approve it.

Subsection (5) requires a presidential determination that India is
working with the United States to conclude a multilateral treaty on
the cessation of the production of fissile materials for use in nu-
clear weapons or other nuclear explosive devices. For many years,
negotiation and conclusion of a Fissile Material Cut-off Treaty
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(FMCT) has been a U.S. objective in the Conference on Disar-
mament (CD) in Geneva. The current administration has concluded
that a verifiable FMCT is infeasible, however, and that the existing
CD mandate to negotiate an effectively verifiable treaty is thus un-
acceptable. The CD has been unable to agree on a work program,
moreover, as some other countries (notably China) have refused to
approve the beginning of FMCT negotiations unless the CD also
approved discussions of other issues, such as nuclear disarmament
and banning weapons in outer space. Earlier this year, the United
States presented a draft FMCT text and proposed a negotiating
mandate that would not take a stand on whether the treaty need
be verifiable.

India has long supported conclusion of an effectively verifiable
FMCT. This position reflects India’s concern regarding fissile mate-
rial production by its nuclear-armed neighbors, and it would be un-
realistic to expect a precipitous change in India’s position. The com-
mittee does intend, however, that subsection (5) require India to
continue its support for an FMCT and not to prevent adoption of
a negotiating mandate that leaves the issue of verification to be de-
cided in the negotiations.

Subsection (5) refers to a “treaty,” rather than to the FMCT. The
committee adopted this language to allow for the possibility of a
multilateral treaty other than a universal FMCT. An agreement
might be pursued, for example, among the 7 states known to have
tested nuclear weapons or among the somewhat larger number
known or believed to have produced nuclear weapons quantities of
fissile material. If India were to work with the United States to
conclude such a treaty, that would justify a presidential determina-
tion under subsection (5) even in the absence of FMCT efforts.

Subsection (6) requires a presidential determination that India is
supporting international efforts to prevent the spread of enrich-
ment and reprocessing technology to any state that does not al-
ready possess full-scale, functioning enrichment or reprocessing
plants. India’s commitment in the July 18, 2005 Joint Statement
refers to “refraining from transfer of enrichment and reprocessing
technologies to states that do not have them.” The committee be-
lieves that the language of subsection (6), which is drawn from the
President’s speech to the National Defense University of February
11, 2004, more precisely describes U.S. policy objectives and will
not present any difficulty for India.

Subsection (7) requires a presidential determination that:

India has secured nuclear and other sensitive materials and technology
through the application of comprehensive export control legislation and reg-
ulations, including through effective enforcement actions, and through har-

monization of its control lists with, and adherence to, the guidelines of the
Missile Technology Control Regime and the Nuclear Suppliers Group.

This language tracks closely India’s commitment in the July 18,
2005 Joint Statement and section 1(b)(6) of the administration’s
proposed legislation. The committee added a reference to “effective
enforcement actions” because it believes that laws and regulations
go only so far. The real test is in implementation. The committee
is confident that the Government of India will meet this test.

Subsection (8) requires a presidential determination that:



31

. . . the Nuclear Suppliers Group has decided to permit civil nuclear com-
nillerce with India pursuant to a decision taken by the Nuclear Suppliers Group
that—

(A) was made by consensus; and

(B) does not permit nuclear commerce with any nonfnuclear weapon state
other than India that does not have IAEA safeguards on all nuclear mate-
rials and all peaceful nuclear activities within the territory of such state,
under its jurisdiction, or carried out under its control anywhere.

The Nuclear Suppliers Group, with consistent American leader-
ship over a generation, has played a major role in combating nu-
clear proliferation by encouraging states not to export nuclear tech-
nology, equipment and materials to non-nuclear weapon states
without strong safeguards against misuse of those exports. The
committee believes strongly that it is critical to maintain the vital-
ity and effectiveness of the NSG. This could be a challenge as the
United States seeks an exception to the Guidelines for exports to
India that will differ from the current NSG requirement for full-
scope safeguards.

The NSG, like many international organizations, makes decisions
by consensus, rather than through a formal vote. Consensus deci-
sions by the NSG’s Participating Governments have strengthened
international nuclear export controls and provided a forum in
which the decisions of those governments to export nuclear mate-
rials and equipment are examined in light of the NSG Guidelines.

The committee is concerned that some Participating Govern-
ments may enter into nuclear commerce with India that does not
reflect rules laid out in the NSG Guidelines or that such export de-
cisions may not reflect agreement among supplier states regarding
whether India has met or is meeting its nonproliferation obliga-
tions and commitments, including those in the July 18, 2005 Joint
Statement.

One important means to maintain the role and effectiveness of
the NSG will be to change the rules for India only in accordance
with the NSG Guidelines and its procedures for such changes.
Paragraph 17 of those Guidelines states: “Unanimous consent is re-
quired for any changes in these Guidelines.” 62 Subsection (8) there-
fore requires that the NSG decision regarding India be “made by
consensus.” This is consistent with the intent of the administration,
as indicated in a response by Secretary Rice to a Question for the
Record from the Chairman, in which she refers to actions “after a
consensus decision is reached by the NSG to accommodate civil nu-
clear cooperation with India.” 63

Likewise, the committee desires that the decisions of NSG Par-
ticipating Governments regarding nuclear exports to India, or to
any other nation be consistent with the consultative and non-
proliferation commitments made by such states, in particular for
any exports in “sensitive cases,” as noted in the “Consultations”
provisions at paragraph 16(b) of the NSG Guidelines.

The NSG’s decision on India should not erode its ability to main-
tain its basic Guidelines. Subsection (8)(B) is included, therefore, to
ensure that the President must determine that the decision does
not have the practical effect of permitting nuclear exports to other

62 Note verbale to the IAEA, INFCIRC/254/Rev.8/Part 1, February 2006, available at http:/
www.iaea.org/Publications/Documents/Infcircs/2006/infcirc254r8p1.pdf.
63 April 5 Hearing.
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states without full-scope safeguards, even if it is worded in a man-
ner that does not specify that such exports to India are acceptable.

Section 106

Section 106 generally prohibits the transfer to India of enrich-
ment, reprocessing, and heavy-water technologies. It allows such
items to be sent to India only as part of efforts aimed at making
such technologies proliferation-resistant, such as under the admin-
istration’s Global Nuclear Energy Partnership (GNEP)64 or under
an international fuel-cycle project approved by the IAEA. The pro-
vision is consistent with the administration’s policy regarding the
proliferation of enrichment and reprocessing (ENR) technologies
and with the answers the committee received from various admin-
istration officials regarding their policy with respect to such trans-
fers to India.

The committee believes that section 106 is necessary to ensure
that no sensitive nuclear technologies related to the enrichment of
uranium (which can be used to make highly-enriched uranium for
weapons), the reprocessing of spent nuclear fuel (which can provide
plutonium for weapons), or the production of heavy water (heavy
water-moderated reactors produce weapons-grade plutonium and
tritium as a byproduct) are given to India, unless under inter-
national cooperation or as special, proliferation-resistant versions
of these dual-use technologies.

India currently produces heavy water, operates heavy-water
moderated reactors, reprocesses spent nuclear fuel and has a lim-
ited uranium enrichment capability. Only a portion of India’s facili-
ties will be under TAEA safeguards, and sensitive nuclear tech-
nologies will reside in India in both safeguarded and un-safe-
guarded facilities. Consequently, the committee desires to ensure
that the United States does not provide, even inadvertently, assist-
ance to India that could further India’s development of these tech-
nologies for non-civilian purposes. Such assistance could be viewed
as a violation of U.S. obligations under Article I of the NPT.

Subsection (a) provides a Sense of Congress on licensing policy
that would apply generally to all exports and reexports authorized
under 10 CFR Part 110 by the Nuclear Regulatory Commission
(NRC) and under 10 CFR Part 810 by the Secretary of Energy. The
provision states the sense of Congress that it is in the interest of
the United States to permit the timely consideration of such license
applications for the export and reexport to India of any nuclear ma-
terials and sensitive nuclear technology requiring such authoriza-
tions, to the extent that such exports and reexports are consistent
with United States laws, regulations, and policies in effect at the
time such export or reexport applications are to be considered. The
committee intends that this provision not result in any change to
the process that is required within the interagency for such li-
censes—procedures which were mandated in the NNPA. 65

Subsection (b)(1) would prohibit the export or reexport to India
of any equipment, materials, or technology related to the enrich-
ment of uranium, the reprocessing of spent nuclear fuel, or to the

64 http://www.gnep.energy.gov/
65See Title III of Public Law 95-242, “Export Organizations and Criteria,” (42 USC 2155a et
seq.).
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production of heavy water. With respect to enrichment, materials,
equipment and technology that are used for separating the isotopes
of uranium or enriching uranium in the isotope 235 may not be ex-
ported to India, and no equipment or device, nor any important
component or part especially designed for such equipment or such
a device, may be exported to India, except as provided under sub-
section 106(b)(2). With respect to reprocessing, the provision would
bar similar transfers to India of materials, equipment and tech-
nology that are particularly useful for the separation of actinides
in spent nuclear fuel.

The committee does not intend that the provision bar, in any
manner, the export of reactor fuel to India, and does not interpret
the inclusion of the term “materials” to prohibit such transfers.

The prohibition is balanced with a narrow exception providing
that such materials, equipment and technology may be approved to
be exported or reexported to India if the end user:

(i) is a multinational facility participating in an IAEA-approved program
to provide alternatives to national fuel cycle capabilities; or

(i1) is a facility participating in, and the export or reexport is associated
with, a bilateral or multinational program to develop a proliferation-resist-
ant fuel cycle; and

(B) the President determines that the export or reexport will not improve In-
dia’s ability to produce nuclear weapons or fissile material for military uses.

On February 11, 2004, the President stated his policy: “The 40
nations of the Nuclear Suppliers Group should refuse to sell enrich-
ment and reprocessing equipment and technologies to any state
that does not already possess full-scale, functioning enrichment
and reprocessing plants.” 66 The President also noted that “enrich-
ment and reprocessing are not necessary for nations seeking to
harness nuclear energy for peaceful purposes.”67 This is particu-
larly true in the case of India and its potential use of enrichment
technology. India has developed its nuclear fuel cycle around the
use of natural uranium in heavy water reactors. For its few for-
eign-built light water reactors, India relies on foreign-supplied fuel,
currently provided by Russia. The committee believes that enrich-
ment technology transfers would most likely serve either to im-
prove India’s ability to enrich fuel for military purposes (as fuel for
submarine reactors) or to create more sophisticated nuclear weap-
ons.

The administration also stated, in answers to the committee’s
questions, that it would not give enrichment, reprocessing or
heavy-water technology to India. For example, in response to a
Question for the Record in November 2005, Under Secretary Jo-
seph clarified the meaning of the phrase “full civil nuclear energy”
in the July 18 Joint Statement:

Chairman LUGAR. The Joint Statement commits the United States to
“full civil nuclear energy cooperation with India.” As the United States has
different forms of nuclear energy cooperation with many nations, differing

even among NPT Parties, what is the meaning of this phrase in relation
to U.S. law and regulation regarding nuclear commerce with India?

Under Secretary JOSEPH. For the United States, “full civil nuclear co-
operation” with India means trade in most civil nuclear technologies, in-
cluding fuel and reactors. But we do not intend to provide enrichment or

66 NDU Speech.
67 Ibid.
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reprocessing technology to India. As the President said in February 2004,
“enrichment and reprocessing are not necessary for nations seeking to har-
ness nuclear energy for peaceful purposes.” We do not currently provide en-
richment or reprocessing equipment to any country.

We will also need to ensure that any cooperation is fully consistent with
U.S. obligations under the NPT not to “in any way” assist India’s nuclear
weapons program, and with provisions of U.S. law.68

Furthermore, both Under Secretary Joseph and Under Secretary
Burns stated that the United States would not export enrichment
and reprocessing to India:

Chairman LUGAR. Presuming Congressional approval of statutory amend-
ments and Nuclear Suppliers Group approval of an exception to its Guide-
lines for India, when would the United States Government begin to approve
the export of nuclear items or technical data to India, and what are those
items or technical data likely to be?

Under Secretaries BURNS and JOSEPH. We cannot say precisely which nu-
clear technologies the U.S. (or other suppliers) would export to India, except
fhat we would exclude reprocessing and enrichment technologies from our
ist.69

Chairman Lugar also sought the administration’s view of a provi-
sion in legislation that would prohibit such technologies from being
exported to India:

Chairman LUGAR. Could you please provide me with your views with re-
gard to [a] distinction between India and NPT parties that would provide
different treatment in terms of the nuclear exports for non-NPT parties, i.e.
India would be eligible for most U.S. exports except equipment, materials,
or technology related to enrichment, reprocessing, and heavy water
production[?]

Under Secretary JOSEPH. We do not export enrichment or reprocessing
technology to any state. Therefore, “full civil nuclear cooperation” with
India will not include enrichment or reprocessing technology. We have not
yet determined whether such a prohibition would extend to heavy water
production. 70

The committee notes that Under Secretary Joseph’s answer did not
oppose inclusion of such a provision in law.

Regarding heavy-water production technologies, the Chairman
sought further clarification from Secretary Rice in April 2006:

Chairman LUGAR. Has the administration determined whether or not
heavy water could be exported to India from the United States?

Secretary RICE. The U.S. does not foresee transferring heavy water pro-
duction equipment or technology to India, and the draft bilateral peaceful
nuclear cooperation agreement accordingly makes no provisions for such
transfers.”!

Thus, it was clearly stated, without any qualifications or reserva-
tions, that the United States would not export such technologies to
India.

The committee believes that section 106 would not inhibit, in any
way, India’s full participation in GNEP. As Secretary Rice stated:

U.S. negotiators told India that India’s decision not to designate its fast
breeder reactors and associated fuel cycle research and development facili-
ties as civil and place those facilities under IAEA safeguards would pre-
clude our ability to collaborate on issues related to the fast burner reactors
contemplated under GNEP at this time. If India places breeder reactors
under safeguards in the future, the United States has indicated that, as ap-

%8 November 2 Hearing.
69 Ibid.

70Thid.

71 April 5 QFRs.
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propriate, it is willing to explore potential areas for civil cooperation in this
context.72

Section 107

Section 107 of the Act contains broad requirements for an end-
use monitoring program to be carried out with respect to U.S. ex-
ports and re-exports of nuclear materials, equipment, and tech-
nology sold, leased, exported, or reexported to India.

Such a program can provide increased confidence in India’s sepa-
ration of its civilian from its military nuclear programs, facilities,
materials and personnel, and also would further ensure United
States compliance with Article I of the NPT. The provision, though,
is not intended to ensure U.S. compliance, nor is it intended to re-
flect poorly on India’s July 18, 2005 Joint Statement commitments
and its March and May 2006 separation documents. Rather, the
committee believes that the resulting and regular cooperation be-
tween U.S. regulatory agencies, in particular with the NRC, can
provide a basis for even greater cooperation between the two na-
tions.

Section 107 provides a large degree of flexibility to the President.
Paragraphs 107(b)(1) and (2) require sufficient measures to ensure
that all the assurances and conditions of any licenses issued for ex-
ports and reexports to India by the NRC under 10 CFR Part 110,
and by the Secretary of Energy pursuant to 10 CFR Part 810, are
being met and complied with in India. Paragraph 107 (b)(2) would
require that, with respect to any authorizations issued by the Sec-
retary of Energy pursuant to section 57 b. of the Atomic Energy
Act (42 USC 2077(b)),

(A) the identified recipients of the nuclear technology are authorized to
receive the nuclear technology;

(B) the nuclear technology identified for transfer will be used only for
peaceful safeguarded nuclear activities and will not be used for any military
or nuclear explosive purpose; and

(C) the nuclear technology identified for transfer will not be retransferred
without the prior consent of the United States, and facilities, equipment,

or materials derived through the use of transferred technology will not be
transferred without the prior consent of the United States.

The committee notes that much of what is required by section
107 is already in place. Thus, there are provisions in the applicable
regulations (10 CFR Part 110) dealing with end use assurances and
certain diligence requirements on the applicant in situations hav-
ing significant implications for public health and safety or the com-
mon defense and security. There are also reporting and information
requirements in export or re-export authorizations.

10 CFR Part 110.2 adds that section 123 agreements may re-
quire:

an exchange of information on imports, exports, [and] retransfers with

foreign governments, peaceful end-use assurances, and other conditions
placed on the transfer of the material or equipment.”3

Similarly, both 10 CFR Part 810.6 and section 57 b. of the Atom-
ic Energy Act stipulate that the Secretary of Energy must grant
specific approval for certain activities, in particular those involving

72 April 5 QFRs.
7310 CFR 110.2.
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the production of special nuclear material outside the United
States.74

For authorizations of transfers and retransfers to India of U.S.-
origin nuclear materials, equipment and technology, and in par-
ticular any sensitive nuclear technology, to India the committee be-
lieves that there is a special need for a program to ensure, as a re-
quirement for all relevant U.S. regulatory agencies, that the condi-
tions that relate to the scope of authorized activities and approved
end users, under any form of authorization issued by such agen-
cies, are met and recorded.

These requirements could be met by implementing those meas-
ures already applied in respect of U.S.-China atomic energy co-
operation under the 123 agreement with China.”®> These require-
ments have resulted in record-keeping requirements, in particular
for sensitive nuclear technology, to which TAEA safeguards would
not apply.

Under Secretary Joseph testified before the committee that while
the 123 agreement with India will not provide for full-scope safe-
guards, it “will allow for appropriate controls to help ensure that
material or goods provided for civilian purposes remain within the
civilian sector.”7® The committee is aware that for many years as
a result of the enactment of section 123 a.(1) of the AEA, the
United States has required that safeguards be maintained on U.S.-
origin items exported to the cooperating party, even in the event
that the IAEA cannot do so. This requirement for bilateral or “fall-
back” safeguards enables such safeguards to truly exist in per-
petuity. While the committee accepts that both IAEA and fall-back
safeguards could safeguard nuclear materials in India’s civilian
program, there is no legal requirement for the IAEA to safeguard
anything other than nuclear materials. Paragraphs 107(b)(3)(A) to
(C) are designed to ensure that end-use monitoring under fall-back
safeguards would continue for U.S.-origin items.

Section 108

Section 108 requires the President to provide important informa-
tion to the Senate Foreign Relations Committee and the House
International Relations Committee regarding the Government of
India’s fulfillment of its non-proliferation commitments. The com-
mittee commonly includes such requirements when it recommends
approval of non-proliferation agreements. )

Subsection (a) of section 108 requires the President to keep the
committees fully and currently informed of:

(L) any material non-compliance on the part of the Government of India
with—

(A) the non-proliferation commitments undertaken in the Joint Statement
of July 18, 2005, between the President of the United States and the Prime
Minister of India;

(B) the separation plan presented in the national parliament of India on
March 7, 2006, and in greater detail on May 11, 2006;

(C) a safeguards agreement between the Government of India and the

(D)’an Additional Protocol between the Government of India and the

3

74 See also 10 CFR 810.7 and 810.8.
75 Approved in Public Law 99-183 of December 16, 1985.
76 November 2 Hearing.
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(E) a peaceful nuclear cooperation agreement between the Government of
India and the United States Government pursuant to section 123 of the
Atomic Energy Act of 1954 (42 U.S.C. 2153) or any subsequent arrange-
ment under section 131 of such Act (42 U.S.C. 2160);
(F) the terms and conditions of any approved licenses; and
(G) United States laws and regulations regarding the export or reexport
of nuclear material or dual-use material, equipment, or technology;
(2) the construction of a nuclear facility in India after the date of the enact-
ment of this Act;
(3) significant changes in the production by India of nuclear weapons or in
the types or amounts of fissile material produced; and
(4) changes in the purpose or operational status of any unsafeguarded nuclear
fuel cycle activities in India.

Most of the reporting required by paragraph (a)(1) would relate
to any material violation of India’s nuclear non-proliferation com-
mitments. The committee certainly does not expect any such mate-
rial violations to occur, but were there such a violation would be
of serious concern and the two committees should be informed
promptly. In some cases, such an occurrence would also trigger the
termination of nuclear exports pursuant to section 129 of the Atom-
ic Energy Act of 1954.

Subparagraph (a)(1)(G) relates not to an Indian non-proliferation
commitment, but rather to compliance with U.S. laws and regula-
tions. Some experts have cited reasons to believe that the Govern-
ment of India engages in covert procurement for its nuclear weap-
ons program. If India were to do that in violation of U.S. laws and
regulations, such activity would be of serious concern to the com-
mittee and would call into question the new bilateral relationship
that underlies any agreement to resume civil nuclear commerce
with India.

Paragraphs (a)(2)—(4) relate to India’s nuclear facilities under its
separation plan and in a world where civil nuclear commerce with
India is permitted. As India builds new nuclear facilities, the com-
mittee will want to be made aware of those facilities so that it can
monitor their eventual use and whether they are declared as civil
nuclear facilities. The committee does not expect frequent informa-
tion on long-term construction projects, but does expect to be in-
formed promptly when the United States learns about such projects
and to be updated occasionally regarding their status.

The committee will also want to be kept abreast of changes in
India’s use of its non-declared facilities. The Government of India’s
decision not to declare a nuclear facility as a civil facility does not
necessarily mean that it will be used for military purposes. Indian
officials made clear, in describing its separation plan, that India
had excluded some power generation facilities merely because they
were located in proximity to military facilities or because they rep-
resented advanced technology efforts that could eventually be used
for either civil or military purposes. The actual use of non-declared
nuclear facilities will be a matter of continuing interest to the com-
mittee. So will any changes in India’s production of nuclear weap-
ons or of fissile materials for military purposes. As noted earlier,
the committee hopes that India will continue to exercise great re-
straint in its nuclear weapons program, looking to a day when
India and its nuclear-armed neighbors can agree to stabilize or re-
duce their nuclear arsenals. If India were to significantly increase
its nuclear weapons or fissile materials production, then the com-
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mittee might well question whether civil nuclear commerce with
India had become inimical to regional security and U.S. national
security.

Subsection (b) of section 108 requires the President to report an-
nually to the committees regarding implementation of civil nuclear
commerce with India and the Government of India’s compliance
with its non-proliferation commitments. The first report shall be
submitted not later than 180 days after a peaceful nuclear coopera-
tion agreement between the United States and India enters into
force.

Paragraph (b)(1) requires a description of any additional nuclear
facilities and nuclear materials that the Government of India has
placed or intends to place under IAEA safeguards. The Secretary
of State testified to the committee on April 5, 2006, that “India has
agreed to place all future civil reactors—both breeder and ther-
mal—under permanent International Atomic Energy Agency
(IAEA) safeguards” and that up to 90 percent of India’s reactors
could be under safeguards in 15 years. At the same time, Indian
officials have emphasized that all decisions regarding future reac-
tors are for the Government of India to make and that, at least ini-
tially, no breeder reactors will be declared as civil nuclear facilities.
The committee hopes that the availability of foreign reactor tech-
nology and nuclear fuel will lead India to put more and more reac-
tors under permanent IAEA safeguards—including breeder reac-
tors.

Paragraph (b)(2) requires a listing of, and various information
on, each license or other authorization for the export or reexport
to India of nuclear materials and equipment. The committee under-
stands that the data required by this paragraph are already col-
lected routinely by the agencies that license nuclear exports.

Paragraph (b)(3) requires that the annual report include:

. . . any significant nuclear commerce between India and other countries, in-
cluding any such trade that—
(A) does not comply with applicable guidelines or decisions of the Nuclear
Suppliers Group; or

(B) would not meet the standards applied to exports or reexports of such
material, equipment, or technology of United States origin.

Administration officials have told the committee that although
the United States will maintain its non-proliferation policies in its
licensing decisions regarding exports or reexports to India, not all
of those standards will be imposed by the Nuclear Suppliers Group
regarding civil nuclear commerce with India. In particular, the ad-
ministration says that the NSG will not require other countries to
refrain from exporting equipment or technology relating to ura-
nium enrichment or spent fuel reprocessing. NSG Guidelines are
not formal requirements, moreover, so much as recommendations
that NSG members and adherents are expected either to honor or
to overrule only after consulting with other NSG members.

As discussed in the summary of section 103, the committee be-
lieves that the United States should encourage other countries not
to engage in especially sensitive exports to India, such as those re-
lating to uranium enrichment or spent fuel reprocessing. The com-
mittee will be especially interested to learn, therefore, whether
other countries are honoring the NSG Guidelines and whether they
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are approving exports to India that the United States would not
have approved.

Subparagraph (b)(4)(A) calls upon the President to certify, in this
annual report, that India is in full compliance with its non-pro-
liferation commitments and obligations, i.e., with its pledges cited
in subparagraphs (A) through (F) of subsection (a)(1). The com-
mittee expects that the President will be able to make that annual
certification.

If the President cannot make the certification required in sub-
paragraph (b)(4)(A), then subparagraph (b)(4)(B) requires the Presi-
dent to provide:

. an identification and assessment of all compliance issues arising
with regard to the adherence by India to its commitments and obligations,
including—

(i) the steps the United States Government has taken to remedy or

otherwise respond to such compliance issues;

(i1) the responses of the Government of India to such steps; and

(iii) an assessment of the implications of any continued noncompli-

ance, including whether nuclear commerce with India, if not already
terminated under section 129 of the Atomic Energy Act of 1954 (42

U.S.C. 2158), remains in the national security interest of the United
States.

As noted above, the committee does not expect that subpara-
graph (b)(4)(B) will ever have to be invoked. If that should occur,
however, the committee will consider it a matter of utmost gravity.
The decision to resume civil nuclear commerce with India is based
upon America’s trust that the Government of India will be fully
committed to the cause of non-proliferation, despite the fact that it
remains outside the NPT. Were that trust to be violated in a mate-
rial way, the committee would have to ask itself, just as subpara-
graph (iii) asks the President, whether nuclear commerce with
ISndia remained in the national security interest of the United

tates.

Paragraph (b)(5) requires that the annual report include a de-
tailed description of:

(A) United States efforts to promote national or regional progress by
India and Pakistan in disclosing, securing, capping, and reducing their
fissile material stockpiles, pending creation of a world-wide fissile material
cut-off regime, including the institution of a Fissile Material Cut-off Treaty;

(B) the reactions of India and Pakistan to such efforts; and

(C) assistance that the United States is providing, or would be able to
provide, to India and Pakistan to promote the objectives in subparagraph
(A), consistent with its obligations under international law and existing
agreements.

The committee believes strongly that the United States has a na-
tional security interest in ensuring that India and Pakistan’s nu-
clear weapons are never used, and that their fissile material stock-
piles remain secure from diversion and eventually are stabilized
and then reduced. The committee urges the administration to make
this a high and continuing priority, even in the absence of a Fissile
Material Cut-off Treaty. The intent of the committee in mandating
an annual report on U.S. efforts, including a description of assist-
ance that the United States is prepared to offer to India and Paki-
stan (consistent with its NPT and other obligations), is to encour-
age sustained and creative approaches to achieving this important
objective.
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Paragraph (b)(6) requires that the annual report include a de-
scription of U.S. efforts and progress toward the objective of achiev-
ing India’s full participation in the Proliferation Security Initiative
(PSI), formal commitment to the PSI Statement of Interdiction
Principles, public announcement of its decision to conform its ex-
port control laws, regulations, and policies with the Australia
Group and with the Guidelines, Procedures, Criteria, and Controls
List of the Wassenaar Arrangement, and demonstration of satisfac-
tory progress toward implementing that decision. The administra-
tion has assured the committee that it shares this objective and is
pursuing it.

The intent of the committee in mandating an annual report on
U.S. efforts is to maintain attention to the objective that India be-
come a participant in, or adherent to, the full range of non-pro-
liferation regimes is that, were India to participate in the PSI and
adhere to the Australia Group and Wassenaar Arrangement Guide-
lines, it would demonstrate—and receive due credit for—having the
same broad commitment to non-proliferation that other advanced
states have undertaken.

Subsection (c) of section 108 permits the annual report, after the
initial report, to be submitted with an existing annual report on
proliferation prevention. It also permits the President to submit the
information required by paragraph (b)(5) with an existing annual
report on progress toward South Asian regional non-proliferation.
The committee’s intent is to provide options to the Executive
branch, not to dictate how the annual report will be submitted. The
President may continue to submit a separate annual report, put it
in the proliferation prevention report, or submit most of it in one
of those ways and place the information required in paragraph
(b)(5) in the South Asian non-proliferation report.

Subsection (d) of section 108 requires that each report submitted
under this section be submitted in unclassified form, but allows for
a classified annex.

Section 109

Section 109 provides that nothing in the Act may constitute au-
thority for any action in violation of any obligation of the United
States under the Nuclear Non-Proliferation Treaty.

Secretary Rice has stated that

While India has nuclear weapons and we must deal with this fact in real-
istic, pragmatic manner, we do not recognize India as a nuclear weapon
state or seek to legitimize India’s nuclear weapons program.

The 1968 Treaty on the Non-Proliferation of Nuclear Weapons (NPT) de-
fines a “Nuclear Weapon State” as “one which has manufactured and ex-
ploded a nuclear weapon or other nuclear explosive device prior to January
1, 1967.” India does not meet this definition, and we do not seek to amend
the Treaty to provide otherwise. U.S. law adopts the NPT definition, so
India is a non-nuclear weapon state for purposes of U.S. law.77

The committee is unaware of any formal compliance assessment
done by the Department of State regarding U.S. NPT obligations
and cooperation in atomic energy with India.

The NPT has been the most successful multilateral nonprolifera-
tion treaty in history. It has, indeed, created an international norm

77 April 5 QFRs.



41

against the spread of nuclear weapons, and its success has led to
the adoption of other nonproliferation treaties, agreements, instru-
ments, regimes, organizations and activities. The committee be-
lieves that the NPT has been and is the foundation of international
nonproliferation. The administration has called the NPT:

. one of the great success stories of arms control. It has made major
contributions to global security and economic well being. It has been re-
markably successful in achieving its main goals and—with nearly 190 par-
ties—has become the most widely-adhered to arms control treaty in history.

The NPT is an indispensable tool in preventing the spread of nuclear weap-
ons.’8®

President Bush has said that “The NPT represents a key legal
barrier to nuclear weapons proliferation and makes a critical con-
tribution to international security. . . . The United States remains
firmly committed to its obligations under the NPT.” 79

The Committee on Foreign Relations reported the NPT to the
Senate in 1968 and 1969.80 As the committee of the Senate with
jurisdiction over international aspects of nuclear energy, including
nuclear transfer policy,8! the committee believes there must be no
infringement of any U.S. obligation under the NPT in any phase
of renewed cooperation in atomic energy with India.

Section 110

Section 110 would render any determination under section 105
and any waiver under section 104 ineffective if the President deter-
mines that India has detonated a nuclear explosive device after the
date of the enactment of the Act.

The committee notes that section 123 a.(4) of the Atomic Energy
Act (42 USC 2153(a)(4)) requires any peaceful nuclear cooperation
agreement with India to provide that, should India detonate a nu-
clear explosive device for any reason, the United States shall have
the right to demand the return of “any nuclear materials and
equipment transferred pursuant” to the agreement for cooperation
as well as any “special nuclear material produced through the use
thereof if the cooperating party detonates a nuclear explosive
device[.]” The President may exempt an agreement from that re-
quirement, but, as noted earlier, administration officials have in-
formed the committee that they do not believe they could meet the
legal standard for invoking such an exemption.

The committee fully expects the administration to negotiate an
agreement with India that meets the standard set out in section
123 a.(4) of the Atomic Energy Act, in particular since the adminis-
tration’s legislative proposal (S. 2429) contained no exemption for
India from any requirement other than that for full-scope safe-
guards. Failure to meet this standard would make it difficult for
the committee to favor any agreement with India, even if the ex-
emption standard in section 123 were met.

78U.S. Department of State, Bureau of Nonproliferation, Fact Sheet: The Treaty on the Non-
Proliferation of Nuclear Weapons: A Global Success (Jan. 20, 2001), available at http:/
www.state.gov/t/isn/trty/16281.htm.

79The White House, President’s Statement on Non-Proliferation of Nuclear Weapons Treaty
(Mar. 7, 2005), available at http:/www.whitehouse.gov/news/releases/2005/03.

80 Executive Reports 90-2 and 91-1, September 27, 1968 and March 6, 1969.

81 Clause (7) of Paragraph (j) (1) of Rule XXV of the Standing Rules of the Senate, available
at http:/rules.senate.gov/senaterules/rule25.php.
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The committee notes that under the Act, U.S. nuclear coopera-
tion with India would also be terminated should India detonate a
nuclear explosive device, for any reason, as, under subparagraph
104(a)(3)(B) of the Act, section 129(1)(A) of the Atomic Energy Act
fully applies to any detonation on or after July 18, 2005. Section
110 thus clarifies an issue that was more ambiguous in section 1(d)
of S. 2429.

The committee notes that, with regard to India’s 1974 detonation
of a nuclear explosive device, the administration cannot state
whether India violated its 1956 heavy water contract with the
United States and its 1963 agreement for cooperation in atomic en-
ergy with the United States:

After India detonated a nuclear device in 1974, the U.S. Government ex-
amined whether India’s actions were inconsistent with a clause under the
1956 contract stating that the heavy water would be used for “research into
and the use of atomic energy for peaceful purposes.” The outcome was that
a conclusive answer was not possible due to both the factual uncertainty
as to whether U.S.-supplied heavy water contributed to the production of

the plutonium used for the device and the lack of a mutual understanding
of scope of the 1956 contract language.82

The committee believes that there should be absolutely no ambi-
guity regarding the legal and policy implications of any future In-
dian nuclear detonation. The President must terminate all U.S.-ori-
gin exports and reexports of nuclear materials and equipment or
sensitive nuclear technology to India, and the committee expects
the President to make full and immediate use of U.S. rights to de-
mand the return of all exports and reexports to India, if India tests
or detonates, or otherwise causes the test or detonation of a nu-
clear explosive device, for any reason, including such instances in
which India describes its actions as being “for peaceful purposes.”
The committee believes that termination would include the suspen-
sion and revocation of any current or pending export or reexport li-
censes, and that the return of U.S.-origin items and materials
should extend to any special nuclear material produced by India
through the use of any nuclear materials and equipment or sen-
sitive nuclear technology exported or reexported to India by the
United States.

Section 111

Section 111 of the Act states that “Congress finds that India is
not an MTCR adherent for the purposes of section 73 of the Arms
Export Control Act (22 U.S.C. 2797b).”

The committee included this provision to clarify the status ac-
corded to India. Section 73 of the Arms Export Control Act (AECA)
mandates sanctions on transfers of MTCR equipment or technology
if the President determines that a foreign person knowingly ex-
ports, transfers, or otherwise engages in the trade of any MTCR
equipment or technology that contributes to the acquisition, design,
development, or production of missiles in a country that is not an
MTCR adherent and would be, if it were United States-origin
equipment or technology, subject to the jurisdiction of the United
States under the AECA; or if a foreign person conspires to or at-
tempts to engage in such export, transfer, or trade; or if a foreign

82 November 2 Hearing.
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person facilitates such an export, transfer, or trade by any other
person; or if the President has made a determination with respect
to a foreign person under section 11B(b)(1) of the Export Adminis-
tration Act of 1979 (50 USC App. 2410b(b)(1)).

Section 73 of AECA is, however, inapplicable to MTCR adherents
if the export in question is “any export, transfer, or trading activity
that is authorized by the laws of an MTCR adherent, if such au-
thorization is not obtained by misrepresentation or fraud” or if the
export, transfer, or trade of an item is to an end user in a country
that is an MTCR adherent (section 73(b)). Section 73 also provides
for the termination of sanctions when an MTCR adherent takes
steps towards effective judicial enforcement against persons vio-
lating the prohibitions in section 73, if such actions are “com-
prehensive” and are “performed to the satisfaction of the United
States” and the findings of such proceedings are satisfactory to the
United States (section 73(c)(1)(A) and (B) and section 73(c)(2)).

When Congress created section 73, it did so specifically to make
clear that a country will enjoy substantial protection from the
MTCR sanctions law only if 1t specifically agrees not to transfer
any missile-related equipment or technology that would be subject
to U.S. jurisdiction under the AECA (if it were U.S.-origin equip-
ment or technology). Any country that has not agreed to take this
step—perhaps having only agreed to control production equipment,
for instance—should be aware that it still may be sanctioned under
the AECA even if it concludes a bilateral understanding with the
United States.83

In April 2006, Chairman Lugar inquired of Secretary Rice wheth-
er India’s July 18 Joint Statement commitment to harmonize and
adhere to the MTCR guidelines would render it an adherent for the
purposes of Section 73 such that missile sanctions would generally
not apply in the future to India or to countries which sell missile
technology to India. The Secretary found that “India would not be
considered an ‘MTCR Adherent’ as defined under Section 73” be-
cause:

India has committed to unilaterally adhere to the Missile Technology
Control Regime (MTCR) Guidelines. The missile sanctions law would gen-
erally still apply to a “unilateral adherent” to the MTCR.

Unilateral adherence to the MTCR Guidelines means that a country
makes a unilateral political commitment to abide by the Guidelines and
Annex of the MTCR. In particular, an MTCR unilateral adherent commits
to control exports of missile-related equipment and technology according the
MTCR Guidelines, including any subsequent changes to the MTCR Guide-
lines and Annex. Inter alia, this means that MTCR unilateral adherent
countries need to have in place laws and regulations that permit them to
control the export of MTCR Annex equipment and technology consistent
with the MTCR Guidelines.

An “MTCR Adherent” is a specially defined status in terms of Section 73
of the Arms Export Control Act (also referred to as the missile sanctions
law). An “MTCR Adherent,” as defined in Section 73 of the missile sanc-
tions law, is a country that “participates” in the MTCR or that, “pursuant
to an international understanding to which the United States is a party,

83 Conference Report to Accompany H.R. 3194, “Making Appropriations for the Government of
the District of Columbia and Other Activities Chargeable in Whole or in Part Against Revenues
of Said District for the Fiscal Year Ending September 30, 2000, and for Other Purposes,” p.
1076. Sec. 1136(c) of the Arms Control and Nonproliferation Act of 1999 (title XI of the Admiral
James W. Nance and Meg Donovan Foreign Relations Authorization Act, Fiscal Years 2000 and
%001 (H.R. 3427, which was enacted by reference in sec. 1000(a)(7) of Public Law 106-113; 113

tat. 1536)).
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controls MTCR equipment and technology in accordance with the criteria
and standards set forth in the MTCR.” India’s “unilateral adherence” to the
MTCR would not meet this requirement.34

Since India’s unilateral adherence does not qualify it as an
MTCR adherent under section 73 of AECA, the committee included
section 111 to clarify this point. While the provision accomplishes
this, it is also drafted in such a manner as to permit India, should
it so decide in the future, to enjoy the benefits of AECA section 73
by becoming a full adherent to the MTCR. Because the provision
states a factual finding by Congress, the provision would no longer
have effect if India were to meet the requirements laid out as in
Secretary Rice’s answer. Under section 111, however, India’s trans-
fers of missile or missile-related equipment, technology and tech-
nical data, remain for now subject to U.S. sanctions if they should
violate subsection 73(a) of AECA.

Section 112

Section 112 is a technical amendment to section 1112(c)(4) of the
Arms Control and Nonproliferation Act of 1999 to make clear that
the Assistant Secretary of State for Verification and Compliance
has responsibility, within the Department of State, for so much of
the reports required by section 108 of the Act recommended by the
committee as relates to verification or compliance matters. This is
in keeping with existing law, which gives that official such respon-
sibility for “other reports being prepared by the Department of
State . . . relating to . . . nonproliferation verification or compli-
ance matters.”

Earlier this year, the Department adjusted the responsibilities of
the Assistant Secretary for Verification and Compliance and
changed the position title to Assistant Secretary of State for
Verification, Compliance, and Implementation. The committee in-
tends and understands that all the authorities provided in section
1112 of the Arms Control and Nonproliferation Act of 1999 are now
vested in the Assistant Secretary of State for Verification, Compli-
ance, and Implementation.

Section 113

Section 113 provides definitions of terms used throughout Title
I of the Act.

IV. CosT ESTIMATE

Rule XXVI, paragraph 11(a) of the Standing Rules of the Senate
requires that the committee reports on bills or joint resolutions
contain a cost estimate for such legislation. The Committee on For-
eign Relations reported this legislation on June 29, 2006, providing
the Congressional Budget Office more than four weeks to provide
this cost estimate. To date, the committee has not received the
Congressional Budget Office’s cost estimate.

V. EVALUATION OF REGULATORY IMPACT

In accordance with rule XXVI, paragraph 11(b) of the Standing
Rules of the Senate, the committee makes the following evaluation

84 April 5 Hearing.
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of the regulatory impact which would be incurred in carrying out
the provisions of S. 2429 under the committee’s jurisdiction.

The committee inquired with the administration which regu-
latory requirements would need changes in order to permit peace-
ful civilian atomic energy cooperation with India. The committee
notes, as above, that there are many U.S. regulations and laws im-
plicated in nuclear trade, including the Export Administration Act
and the Export Administration Regulations; the Arms Export Con-
trol Act; the Atomic Energy Act and Parts 110 and 810 of 10 CFR.

In November of 2005, Chairman Lugar inquired “What regu-
latory changes (beyond those already made under the Next Steps
in Strategic Partnership or NSSP) would need to be made to imple-
ment full civil nuclear energy cooperation with India?” The admin-
istration responded that:

Many of the specifics of required regulatory changes to implement full
civil nuclear energy cooperation with India have yet to be determined by
the administration. U.S. regulations that incorporate or reflect statutory
language will need to be modified or waived in order to permit civil nuclear
cooperation consistent with the Joint Statement, and will need to be ad-
dressed along with modification or waiver of the related statute. No Depart-
ment of Commerce regulatory changes will be required in order to imple-
ment full civil nuclear cooperation, except as facilities are put under IAEA
safeguards, they could in principle be removed from the Entity List.85

In April 2006, the Chairman requested that the committee be
provided with a coordinated, interagency examination of all regu-
latory changes the administration would make to implement U.S.-
Indian atomic energy cooperation if its exception to provisions of
the Atomic Energy Act, as introduced in S. 2429, were enacted, and
that such examination be particular with regard to any relevant
portion of 10 CFR 110 and 810.

Secretary Rice, for the administration, responded by stating:

[We have] noted that the proposed legislation would change the process
of NRC licensing under 10 CFR 110.42(a)(6), which currently requires full-
scope safeguards as a condition of issuing a license for export to a non-nu-
clear weapon state, unless waived by the President, in which case the provi-
sions of Section 128 regarding congressional review would apply. The NRC
would presumably amend this regulation to reflect the new legislation.
Similarly, depending on the final wording of the new legislation, the NRC
might have to modify 10 CFR 110.46, which would otherwise bar issuance
of a license to a country found by the President to have detonated a nuclear
explosive device, unless the President has waived the corresponding provi-
sion of Section 129 of the AEA.

Also . . . the consideration, evaluation, coordination and reporting of
DOE authorizations under 10 CFR Part 810 would not be affected with re-
spect to the range of cooperation provided for under the proposed agree-
ment for nuclear cooperation. To the extent that an authorization under
Part 810 involved sensitive nuclear technology (SNT), the proposed legisla-
tion (unlike current law) would not require full-scope safeguards as a condi-
tion of supply. However, the proposed agreement for peaceful nuclear co-
operation will not provide for exports of SNT; the agreement would have
to be amended (and the amendment submitted to Congress for review) to
allow for such exports. Depending on the final wording of the new legisla-
tion, DOE might have to consider whether amendments to its regulations
would be required.

The Department of Energy, the Nuclear Regulatory Commission, and the
Department of Commerce would conduct a thorough review of their regula-

85 November 2 QFRs.
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tions to determine whether any changes would be required if the proposed
legislation became law. 86

The committee believes the Act reported in Title I largely con-
forms with S. 2429, and so presumes that most of the regulatory
changes that would be implemented under the Act would be similar
to those that would be required for S. 2429. The committee does
not intend that section 106, which would bar the export of equip-
ment, materials and technology related to the enrichment of ura-
nium, and such items as are used in the production of heavy water,
to result in regulatory amendments. The committee notes that,
with regard to 10 CFR Part 810, the specific approval of the Sec-
retary of Energy would already be required to engage in the pro-
duction of special nuclear material outside the United States as
India is a country listed in Part 810.8(a).

Likewise, engaging in or providing assistance or training to any
foreign country that involves facilities for the separation of isotopes
of source material or special nuclear material (enrichment) and the
chemical processing of irradiated special nuclear material (reproc-
essing) also would require a specific approval from the Secretary of
Energy. While it is, of course, up to the Department of Energy to
determine what it must do to implement the provisions of section
106, it would appear to the committee that no major rule need be
made nor a substantial amendment to the existing rules since sec-
tion 106’s effect would be to instruct the Secretary not to approve
such activities unless they met the requirements of subsection
106(b)(2)(A)(1) and (ii) and the President was able to make a deter-
mination under subsection 106(b)(2)(B).

Regarding the NRC regulations at 10 CFR Part 110, the NRC
would already have to issue a specific license for any of the tech-
nology that is implicated in section 106, so is likely the NRC would
similarly decline or reject such export and reexport applications, or
approve them subject to 106(b). More generally, the NRC would
likely have to revise the treatment extended to India, which is now
listed on the Restricted Destination List at Part 110.29, thus also
changing certain treatment that would be extended to export or re-
export authorizations of both a general and specific nature to India.

Section 107 of the Act, which requires an end use monitoring
program to verify that all U.S. exports and reexports to India are
used as strictly for peaceful purposes and as stipulated in the licen-
sure of the relevant agencies. Section 107 could result in certain
regulatory adjustments, but the committee does not intend that
they would be major in scope since the provision should not result
in additional duties on the applicants but rather on the regulatory
agencies themselves to verify most of the diligence requirements
and assurances already required on such licenses. This is true in
particular because existing similar procedures for U.S. nuclear co-
operation with China have not resulted in any regulatory amend-
ments.

Rule XXVI requires that the committee evaluate and include (A)
an estimate of the numbers of individuals and businesses who
would be regulated and a determination of the groups and classes
of such individuals and businesses; (B) a determination of the eco-

86 April 5 Hearing.
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nomic impact of such regulation on the individuals, consumers, and
businesses affected; (C) a determination of the impact on the per-
sonal privacy of the individuals affected; and (D), a determination
of the amount of additional paperwork that will result from the
regulations to be promulgated pursuant to the bill.

The committee’s recommended Title I provisions on U.S.-India ci-
vilian nuclear commerce, as noted above, would implicate any per-
son or entity seeking to export or re-export nuclear items to India
subject to pertinent authorities (statutory and administrative) for
which licenses are required. This would be the case with or without
enactment of the Act, since such regulations will need to be modi-
fied in any case for such trade with India, and would apply to the
information in Rule 26 (11)(b)(1) (B), (C) and (D). Therefore, pursu-
ant to Rule 26 (11)(b)(2), the committee finds that it is impractical
to include particular information regarding the regulatory impact
at this time.

Regarding Title II, the U.S. Additional Protocol Implementation
Act, the committee included its regulatory impact assessment with
S. 2489 when it reported that measure to the Senate.

VI. CHANGES IN EXISTING LAW

In compliance with paragraph 12 of Rule XXVI of the Standing
Rules of the Senate, changes in existing law made by the bill, as
reported, are shown as follows (existing law proposed to be omitted
is enclosed in black brackets, new matter is printed in italic, exist-
ing law in which no change is proposed is shown in roman).

Arms Control and Nonproliferation Act of 1999

* * *k & * * *k

Subtitle A—Arms Control

CHAPTER 1—EFFECTIVE VERIFICATION OF
COMPLIANCE WITH ARMS CONTROL AGREEMENTS

* * & * * * &

SEC. 1112. ASSISTANT SECRETARY OF STATE FOR VERIFICATION AND
COMPLIANCE.

(a) DESIGNATION OF POSITION.—The Secretary of State shall des-
ignate one of the Assistant Secretaries of State authorized by sec-
tion 1(c)(1) of the State Department Basic Authorities Act of 1956
(22 U.S.C. 2651a(c)(1)) as the Assistant Secretary of State for
Verification and Compliance. The Assistant Secretary shall report
to the Under Secretary of State for Arms Control and International
Security.

. (b) DIRECTIVE GOVERNING THE ASSISTANT SECRETARY OF
TATE.—

(1) IN GENERAL.—Not later than 30 days after the date of en-
actment of this Act, the Secretary of State shall issue a direc-
tive governing the position of the Assistant Secretary.

(2) ELEMENTS OF THE DIRECTIVE.—The directive issued under
paragraph (1) shall set forth, consistent with this section—

(A) the duties of the Assistant Secretary;
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(B) the relationships between the Assistant Secretary
and other officials of the Department of State;

(C) any delegation of authority from the Secretary of
State to the Assistant Secretary; and

(D) such matters as the Secretary considers appropriate.

(¢) DUTIES.—

(1) IN GENERAL.—The Assistant Secretary shall have as his
principal responsibility the overall supervision (including over-
sight of policy and resources) within the Department of State
of all matters relating to verification and compliance with
international arms control, nonproliferation, and disarmament
agreements or commitments.

(2) PARTICIPATION OF THE ASSISTANT SECRETARY.—

(A) PRIMARY ROLE.—Except as provided in subpara-
graphs (B) and (C), the Assistant Secretary, or his des-
ignee, shall participate in all interagency groups or organi-
zations within the executive branch of Government that
assess, analyze, or review United States planned or ongo-
ing policies, programs, or actions that have a direct bear-
ing on verification or compliance matters, including inter-
agency intelligence committees concerned with the devel-
opment or exploitation of measurement or signals intel-
ligence or other national technical means of verification.

(B) REQUIREMENT FOR DESIGNATION.—Subparagraph (A)
shall not apply to groups or organizations on which the
Secretary of State or the Undersecretary of State for Arms
Control and International Security sits, unless such official
designates the Assistant Secretary to attend in his stead.

(C) NATIONAL SECURITY LIMITATION.—

(i) WAIVER BY PRESIDENT.—The President may
waive the provisions of subparagraph (A) if inclusion
of the Assistant Secretary would not be in the national
security interests of the United States.

(i1)) WAIVER BY OTHERS.—With respect to an inter-
agency group or organization, or meeting thereof,
working with exceptionally sensitive information con-
tained in compartments under the control of the Direc-
tor of Central Intelligence, the Secretary of Defense, or
the Secretary of Energy, such Director or Secretary, as
the case may be, may waive the provision of subpara-
graph (A) if inclusion of the Assistant Secretary would
not be in the national security interests of the United
States.

(iii) TRANSMISSION OF WAIVER TO CONGRESS.—Any
waiver of participation under clause (i) or (ii) shall be
transmitted in writing to the appropriate committees
of Congress.

(3) RELATIONSHIP TO THE INTELLIGENCE COMMUNITY.—The
Assistant Secretary shall be the principal policy community
representative to the intelligence community on verification
and compliance matters.

(4) REPORTING RESPONSIBILITIES.—The Assistant Secretary
shall have responsibility within the Department of State for—
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(A) all reports required pursuant to section 306 of the
Arms Control and Disarmament Act (22 U.S.C. 2577);

(B) so much of the report required under paragraphs (4)
through (6) of section 403(a) of the Arms Control and Dis-
armament Act (22 U.S.C. 2593a(a)(4) through (6)) as re-
lates to verification or compliance matters; [and]

(C) so much of the reports required under section 108 of
the United States-India Peaceful Atomic Energy Coopera-
tiog Act as relates to verification or compliance matters;
an

[(C)] (D) other reports being prepared by the Depart-
ment of State as of the date of enactment of this Act relat-
ing to arms control, nonproliferation, or disarmament
verification or compliance matters.

* *k & * * *k






ANNEX

I.—JOINT STATEMENT BETWEEN PRESIDENT GEORGE W. BUSH AND
PRIME MINISTER MANMOHAN SINGH

For IMMEDIATE RELEASE,
OFFICE OF THE PRESS SECRETARY,
July 18, 2005

Prime Minister Manmohan Singh and President Bush today de-
clare their resolve to transform the relationship between their
countries and establish a global partnership. As leaders of nations
committed to the values of human freedom, democracy and rule of
law, the new relationship between India and the United States will
promote stability, democracy, prosperity and peace throughout the
world. It will enhance our ability to work together to provide global
leadership in areas of mutual concern and interest.

Building on their common values and interests, the two leaders re-
solve:

e To create an international environment conducive to promotion
of democratic values, and to strengthen democratic practices in
societies which wish to become more open and pluralistic.

e To combat terrorism relentlessly. They applaud the active and
vigorous counterterrorism cooperation between the two coun-
tries and support more international efforts in this direction.
Terrorism is a global scourge and the one we will fight every-
where. The two leaders strongly affirm their commitment to
the conclusion by September of a UN comprehensive conven-
tion against international terrorism.

The Prime Minister’s visit coincides with the completion of the
Next Steps in Strategic Partnership (NSSP) initiative, launched in
January 2004. The two leaders agree that this provides the basis
for expanding bilateral activities and commerce in space, civil nu-
clear energy and dual-use technology.

Drawing on their mutual vision for the U.S.-India relationship, and
our joint objectives as strong long-standing democracies, the
two leaders agree on the following:

FOR THE ECONOMY

e Revitalize the U.S.-India Economic Dialogue and launch a CEO
Forum to harness private sector energy and ideas to deepen
the bilateral economic relationship.

e Support and accelerate economic growth in both countries
through greater trade, investment, and technology collabora-
tion.

(51)
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e Promote modernization of India’s infrastructure as a pre-
requisite for the continued growth of the Indian economy. As
India enhances its investment climate, opportunities for invest-
ment will increase.

e Launch a U.S.-India Knowledge Initiative on Agriculture fo-
cused on promoting teaching, research, service and commercial
linkages.

FOR ENERGY AND THE ENVIRONMENT

e Strengthen energy security and promote the development of
stable and efficient energy markets in India with a view to en-
suring adequate, affordable energy supplies and conscious of
the need for sustainable development. These issues will be ad-
dressed through the U.S.-India Energy Dialogue.

e Agree on the need to promote the imperatives of development
and safeguarding the environment, commit to developing and
deploying cleaner, more efficient, affordable, and diversified en-
ergy technologies.

FOR DEMOCRACY AND DEVELOPMENT

e Develop and support, through the new U.S.-India Global De-
mocracy Initiative in countries that seek such assistance, insti-
tutions and resources that strengthen the foundations that
make democracies credible and effective. India and the U.S.
will work together to strengthen democratic practices and ca-
pacities and contribute to the new U.N. Democracy Fund.

e Commit to strengthen cooperation and combat HIV/AIDs at a
global level through an initiative that mobilizes private sector
and government resources, knowledge, and expertise.

FOR NON-PROLIFERATION AND SECURITY

o Express satisfaction at the New Framework for the U.S.-India
Defense Relationship as a basis for future cooperation, includ-
ing in the field of defense technology.

e Commit to play a leading role in international efforts to pre-
vent the proliferation of Weapons of Mass Destruction. The
U.S. welcomed the adoption by India of legislation on WMD
(Prevention of Unlawful Activities Bill).

¢ Launch a new U.S.-India Disaster Relief Initiative that builds
on the experience of the Tsunami Core Group, to strengthen
cooperation to prepare for and conduct disaster relief oper-
ations.

FOR HIGH-TECHNOLOGY AND SPACE

e Sign a Science and Technology Framework Agreement, build-
ing on the U.S.-India High-Technology Cooperation Group
(HTCG), to provide for joint research and training, and the es-
tablishment of public-private partnerships.

e Build closer ties in space exploration, satellite navigation and
launch, and in the commercial space arena through mecha-
nisms such as the U.S.-India Working Group on Civil Space
Cooperation.



53

e Building on the strengthened nonproliferation commitments
undertaken in the NSSP, to remove certain Indian organiza-
tions from the Department of Commerce’s Entity List.

Recognizing the significance of civilian nuclear energy for meet-
ing growing global energy demands in a cleaner and more efficient
manner, the two leaders discussed India’s plans to develop its civil-
ian nuclear energy program.

President Bush conveyed his appreciation to the Prime Minister
over India’s strong commitment to preventing WMD proliferation
and stated that as a responsible state with advanced nuclear tech-
nology, India should acquire the same benefits and advantages as
other such states. The President told the Prime Minister that he
will work to achieve full civil nuclear energy cooperation with India
as it realizes its goals of promoting nuclear power and achieving
energy security. The President would also seek agreement from
Congress to adjust U.S. laws and policies, and the United States
will work with friends and allies to adjust international regimes to
enable full civil nuclear energy cooperation and trade with India,
including but not limited to expeditious consideration of fuel sup-
plies for safeguarded nuclear reactors at Tarapur. In the meantime,
the United States will encourage its partners to also consider this
request expeditiously. India has expressed its interest in ITER and
a willingness to contribute. The United States will consult with its
partners considering India’s participation. The United States will
consult with the other participants in the Generation IV Inter-
national Forum with a view toward India’s inclusion.

The Prime Minister conveyed that for his part, India would recip-
rocally agree that it would be ready to assume the same respon-
sibilities and practices and acquire the same benefits and advan-
tages as other leading countries with advanced nuclear technology,
such as the United States. These responsibilities and practices con-
sist of identifying and separating civilian and military nuclear fa-
cilities and programs in a phased manner and filing a declaration
regarding its civilians facilities with the International Atomic En-
ergy Agency (IAEA); taking a decision to place voluntarily its civil-
ian nuclear facilities under IAEA safeguards; signing and adhering
to an Additional Protocol with respect to civilian nuclear facilities;
continuing India’s unilateral moratorium on nuclear testing; work-
ing with the United States for the conclusion of a multilateral
Fissile Material Cut Off Treaty; refraining from transfer of enrich-
ment and reprocessing technologies to states that do not have them
and supporting international efforts to limit their spread; and en-
suring that the necessary steps have been taken to secure nuclear
materials and technology through comprehensive export control
legislation and through harmonization and adherence to Missile
Technology Control Regime (MTCR) and Nuclear Suppliers Group
(NSG) guidelines.

The President welcomed the Prime Minister’s assurance. The two
leaders agreed to establish a working group to undertake on a
phased basis in the months ahead the necessary actions mentioned
above to fulfill these commitments. The President and Prime Min-
ister also agreed that they would review this progress when the
President visits India in 2006.
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The two leaders also reiterated their commitment that their
countries would play a leading role in international efforts to pre-
vent the proliferation of weapons of mass destruction, including nu-
clear, chemical, biological and radiological weapons.

In light of this closer relationship, and the recognition of India’s
growing role in enhancing regional and global security, the Prime
Minister and the President agree that international institutions
must fully reflect changes in the global scenario that have taken
place since 1945. The President reiterated his view that inter-
national institutions are going to have to adapt to reflect India’s
central and growing role. The two leaders state their expectations
that India and the United States will strengthen their cooperation
in global forums.

Prime Minister Manmohan Singh thanks President Bush for the
warmth of his reception and the generosity of his hospitality. He
extends an invitation to President Bush to visit India at his con-
venience and the President accepts that invitation.
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II.—STATEMENT ON CI1viL NUCLEAR COOPERATION WITH INDIA

1.At the Plenary meeting on
the Participating Governments of the
Nuclear Suppliers Group agreed that they:

a.Desire to contribute to an effective non-proliferation regime,
and to the widest possible implementation of the objectives of
the Treaty on the Non-Proliferation of Nuclear Weapons;

b. Seek to limit the further spread of nuclear weapons;

c. Wish to pursue mechanisms to affect positively the conduct of
those outside the Treaty;

d. Seek to promote international cooperation in the research, de-
velopment and the safe use of nuclear energy for peaceful pur-
poses; and

e.Recognize the promise of nuclear power in India as a clean
source of energy for sustained economic growth and prosperity.

2.In this respect, Participating Governments have taken note of
steps that India has taken to contribute to the non-proliferation
regime and they welcome India’s efforts with respect to the fol-
lowing commitments and actions:

a.Has publicly designated civil nuclear facilities which will be
submitted to IAEA safeguards in perpetuity;

b. Has committed to continue its moratorium on nuclear testing,
and to work with others towards achievement of a Fissile Ma-
terial Cutoff Treaty;

c. Has committed to sign and adhere to an Additional Protocol
covering designated civil nuclear facilities;

d. Has committed to support international efforts to restrain the
spread of sensitive nuclear technologies;

e.Has adopted a national export control system capable of effec-
tively controlling transfers of multilaterally controlled nuclear
and nuclear-related material, equipment and technology;

f.Has committed to adhere to the Nuclear Supplier Group Guide-
lines.

3.For these reasons, Participating Governments have adopted the
following policy on civil nuclear cooperation by Participating Gov-
ernments with the peaceful safeguarded Indian civil nuclear
power program.

4. Notwithstanding paragraphs 4(a), 4(b) and 4(c), of INFCIRC/254/
Part 1 as revised (the NSG Guidelines), Participating Govern-
ments may transfer trigger list items and/or related technology
for use in civil nuclear facilities in India, in accordance with
paragraph 4(d) as long as the [Participating Government] intend-
ing to make the transfer is satisfied that India is continuing to
meet all of the aforementioned non-proliferation and safeguards
commitments, and that the contemplated transfer complies with
all of the other conditions of the NSG Guidelines.

5. Participating Governments, in accordance with paragraph 4(d), of
the NSG Guidelines, will continue to strive for the earliest pos-
sible implementation of the policy referred to in paragraph 4(a)
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with respect to transfers of trigger list items and related tech-
nology to India.

6. The NSG Point of Contact is requested to submit this Statement
to the TAEA Director General with a request that he circulate it
to all Member States.
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III.—IMPLEMENTATION OF THE INDIA—UNITED STATES JOINT
STATEMENT OF JULY 18, 2005: INDIA’S SEPARATION PLAN

MARCH 2, 2006

The resumption of full civilian nuclear energy cooperation be-
tween India and the United States arose in the context of India’s
requirement for adequate and affordable energy supplies to sustain
its accelerating economic growth rate and as recognition of its
growing technological prowess. It was preceded by discussions be-
tween the two Governments, particularly between President Bush
and Prime Minister Manmohan Singh, of the global energy sce-
nario and the long-term implications of increasing pressure on hy-
drocarbon resources and rising oil prices. These developments led
to the announcement in April 2005 of an Indo-U.S. Energy Dia-
logue that encompassed the entire spectrum of energy options
ranging from oil and gas to coal, alternative fuels and civilian nu-
clear energy. Through the initiation of a sustained dialogue to ad-
dress energy security concerns, the two countries sought to promote
stable, efficient, predictable and cost effective solutions for India’s
growing requirements. At the same time, they also agreed on the
need to develop and deploy cleaner, more efficient, affordable and
diversified energy technologies to deal with the environmental im-
plications of energy consumption. India had developed proven and
wide-ranging capabilities in the nuclear sector, including over the
entire nuclear fuel cycle. It is internationally recognized that India
has unique contributions to make to international efforts towards
meeting these objectives. India has become a full partner in ITER,
with the full support of the U.S. and other partners. India also ac-
cepted the U.S. invitation to join the initiative on Clean Develop-
ment Partnership.

2. Noting the centrality of civilian nuclear energy to the twin
challenges of energy security and safeguarding the environment,
the two Governments agreed on 18 July 2005 to undertake recip-
rocal commitments and responsibilities that would create a frame-
work for the resumption of full cooperation in this field. On its
part, the United States undertook to:

o Seek agreement from the Congress to adjust U.S. laws and
policies to achieve full civil nuclear energy cooperation.

e Work with friends and allies to adjust international regimes to
enable full civil nuclear energy cooperation and trade with
India, including but not limited to expeditious consideration of
fuel supplies for safeguarded nuclear reactors at Tarapur.

¢ In the meantime, encourage its partners to consider fuel sup-
ply to Tarapur expeditiously.

e To consult with its partners to consider India’s participation in
ITER.

e To consult with other participants in the Generation-IV Inter-
national Forum with a view towards India’s inclusion.

3. India had conveyed its readiness to assume the same respon-
sibilities and practices and acquire the same benefits and advan-
tages as other leading countries with advanced nuclear technology,
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such as the United States. Accordingly, India for its part undertook
the following commitments:

¢ Identifying and separating civilian and military nuclear facili-
ties and programmes in a phased manner.

o Filing a declaration regarding its civilian facilities with the
TAEA.

¢ Taking a decision to place voluntarily its civilian nuclear facili-
ties under IAEA safeguards, and

e Signing and adhering to an Additional Protocol with respect to
civilian nuclear facilities.

4. Other commitments undertaken by India have already been
fulfilled in the last year. Among them are:

¢ India’s responsible non-proliferation record, recognized by the
U.S., continues and is reflected in its policies and actions.

e The harmonization of India’s export controls with NSG and
MTCR Guidelines even though India is not a member of either
group. These guidelines and control lists have been notified
and are being implemented.

e A significant upgrading of India’s non-proliferation regulations
and export controls has taken place as a result of the Weapons
of Mass Destruction Act of May 2005. Inter-Ministerial con-
sultations are ongoing to examine and amend other relevant
Acts as well as framing appropriate rules and regulations.

e Refrain from transfer of enrichment and reprocessing tech-
nologies to states that do not have them and supporting inter-
national efforts to limit their spread. This has guided our pol-
icy on non-proliferation.

e Continued unilateral moratorium on nuclear testing, and

e Willingness to work with the United States for the conclusion
of a multilateral Fissile Material Cut-off Treaty.

5. The Joint Statement of July 18, 2005, recognized that India
is ready to assume the same responsibilities and practices as other
leading countries with advanced nuclear technology, such as the
United States. India has an impeccable record in non-proliferation.
The Joint Statement acknowledges that India’s nuclear programme
has both a military and a civilian component. Both sides had
agreed that the purpose was not to constrain India’s strategic pro-
gramme but to enable resumption of full civil nuclear energy co-
operation in order to enhance global energy and environmental se-
curity. Such cooperation was predicated on the assumption that
any international civil nuclear energy cooperation (including by the
U.S.) offered to India in the civilian sector should, firstly, not be
diverted away from civilian purposes, and secondly, should not be
transferred from India to third countries without safeguards. These
concepts will be reflected in the Safeguards Agreement to be nego-
tiated by India with TAEA.

6. India’s nuclear programme is unique as it is the only state
with nuclear weapons not to have begun with a dedicated military
programme. It must be appreciated that the strategic programme
is an offshoot of research on nuclear power programme and con-
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sequently, it is embedded in a larger undifferentiated programme.
Identification of purely civilian facilities and programmes that have
no strategic implications poses a particular challenge. Therefore,
facilities identified as civilian in the Separation Plan will be offered
for safeguards in phases to be decided by India. The nature of the
facility concerned, the activities undertaken in it, the national secu-
rity significance of materials and the location of the facilities are
factors taken into account in undertaking the separation process.
This is solely an Indian determination.

7. The nuclear establishment in India not only built nuclear reac-
tors but promoted the growth of a national industrial infrastruc-
ture. Nuclear power generation was envisaged as a three-stage pro-
gramme with PHWRs chosen for deployment in the first stage. As
indigenous reactors were set up, several innovative design improve-
ments were carried out based on Indian R&D and a standardized
design was evolved. The research and technology development
spanned the entire spectrum of the nuclear fuel cycle including the
front end and the back end. Success in the technologies for the
back end of the fuel cycle allowed us to launch the second stage of
the programme by constructing a Fast Breeder Test Reactor. This
reactor has operated for 20 years based on a unique carbide fuel
and has achieved all technology objectives. We have now proceeded
further and are constructing a 500 MWe Prototype Fast Breeder
Reactor. Simultaneously, we have launched design and develop-
ment of reactors aimed at thorium utilization and incorporating in-
herent safety features.

8. Concepts such as grid connectivity are not relevant to the sep-
aration exercise. Issues related to fuel resource sustainability, tech-
nical design and economic viability, as well as smooth operation of
reactors are relevant factors. This would necessitate grid
connectivity irrespective of whether the reactor concerned is civil-
ian or not civilian.

9. It must be recognized that the Indian nuclear programme still
has a relatively narrow base and cannot be expected to adopt solu-
tions that might be deemed viable by much larger programmes. A
comparison of the number of reactors and the total installed capac-
ity between India and the P-5 brings this out graphically:

Country Number of reactors Total installed capacity

India 15 3.04 GWe (2.8% of the total production)

USA 104 (103 operational) 99.21 GWe (19.9% of the total produc-
tion)

France 59 63.36 GWe (78.1% of the total produc-
tion)

UK 23 11.85 GWe (19.4% of the total produc-

tion)

Russia 31 21.74 GWe (15.6% of the total produc-
tion)
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Country Number of reactors Total installed capacity

China 9 6.602 GWe (2.2% of the total production)

Source: Nuclear Energy Institute, Washington DC

10. Another factor to be taken into account is the small capacity
of the reactors produced indigenously by India, some of which
would remain outside safeguards. Therefore, in assessing the ex-
tent of safeguards coverage, it would be important to look at both
the number of reactors and the percentage of installed capacity cov-
ered. An average Indian reactor is of 220 MW and its output is sig-
nificantly smaller than the standard reactor in a P-5 economy. The
chart below illustrates this aspect:

Country Most Common Reactor Number of Such Reactors

India PHWRs 220 MWe 12

USA 69 PWRs and 34 BWRs. Most plants | 51 Reactors in the range of 1000
are in the range of 1000-1250 MWe to 1250 MWe
MWe

France PWRs of 900 MWe and 1300 MWe 34 PWRs of 900 MWe and 20 PWRs
size of 1300 MWe

UK No standard size. AGR is the most 14 AGRs
common in the range of 600-700
MWe

Russia 3rd Generation VVER-1000 PWRs and | 9 3rd Generation VWER-1000 PWRs
RBMK 1000 Light Water Graphite and 11 RBMK 1000 Light Water
Reactors Graphite Reactors

China PWRs 984 MWe Four

Source: Uranium Information Centre, Melbourne

11. The complexity of the separation process is further enhanced
by the limited resources that India has devoted to its nuclear pro-
gramme as compared to P-5 nations. Moreover, as India expands
international cooperation, the percentage of its thermal power reac-
tor installed capacity under safeguards would rise significantly as
fresh capacity is added through such cooperation.

12. India’s approach to the separation of its civilian nuclear fa-
cilities is guided by the following principles:

¢ Credible, feasible and implementable in a transparent manner;

e Consistent with the understandings of the 18 July Statement;

e Consistent with India’s national security and R&D require-
ments as well as not prejudicial to the three-stage nuclear pro-
gramme in India;

e Must be cost effective in its implementation; and
e Must be acceptable to Parliament and public opinion.

13. Based on these principles, India will:
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¢ Include in the civilian list only those facilities offered for safe-
guards that, after separation, will no longer be engaged in ac-
tivities of strategic significance.

e The overarching criterion would be a judgment whether sub-
jecting a facility to IAEA safeguards would impact adversely on
India’s national security.

o However, a facility will be excluded from the civilian list if it
is located in a larger hub of strategic significance, notwith-
standing the fact that it may not be normally engaged in ac-
tivities of strategic significance.

e A civilian facility would, therefore, be one that India has deter-
mined not to be relevant to its strategic programme.

14. Taking the above into account, India, on the basis of recip-
rocal actions by the U.S., will adopt the following approach:

(i) Thermal Power Reactors: India will identify and offer for
safeguards 14 thermal power reactors between 2006 and 2014.
This will include the 4 presently safeguarded reactors (TAPS
1&2, RAPS 1&2) and in addition KK 1&2 that are under con-
struction. 8 other PHWRs, each of a capacity of 220 MW, will
also be offered. Phasing of specific thermal power reactors,
being offered for safeguards would be indicated separately by
India. Such an offer would, in effect, cover 14 out of the 22
thermal power reactors in operation or currently under con-
struction to be placed under safeguards, and would raise the
total installed Thermal Power capacity by MWs under safe-
guards from the present 19% to 65% by 2014.

(i1) Fast Breeder Reactors: India is not in a position to accept
safeguards on the Prototype Fast Breeder Reactor (PFBR) and
the Fast Breeder Test Reactor (FBTR), both located at
Kalpakkam. The Fast Breeder Programme is at the R&D stage
and its technology will take time to mature and reach an ad-
vanced stage of development.

(iii) Future Reactors: India has decided to place under safe-
guards all future civilian thermal power reactors and civilian
breeder reactors, and the Government of India retains the sole
right to determine such reactors as civilian.

(iv) Research Reactors: India will permanently shut down the
CIRUS reactor, in 2010. It will also be prepared to shift the
fuel core of the APSARA reactor that was purchased from
France outside BARC and make the fuel core available to be
placed under safeguards in 2010.

(v) Upstream Facilities: The following upstream facilities
would be identified and separated as civilian:

List of those specific facilities in the Nuclear Fuel Com-
plex, which will be offered for safeguards by 2008 will be
indicated separately.

The Heavy Water Production plants at Thal, Tuticorin and
Hazira are proposed to be designated for civilian use be-
tween 2006-2009. We do not consider these plants as rel-
evant for safeguards purposes.
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(vi) Downstream Facilities: The following downstream facili-
ties would be identified and separated as civilian:

India is willing to accept safeguards in the “campaign”
mode after 2010 in respect of the Tarapur Power Reactor
Fuel Reprocessing Plant.

The Tarapur and Rajasthan “Away From Reactors” spent
fuel storage pools would be made available for safeguards
with appropriate phasing between 2006-2009.
(vii) Research Facilities: India will declare the following fa-
cilities as civilian:

(a) Tata Institute of Fundamental Research

(c) Variable Energy Cyclotron Centre

(d) Saha Institute of Nuclear Physics

(e) Institute for Plasma Research

(f) Institute of Mathematics Sciences

(g) Institute of Physics

(h) Tata Memorial Centre

(1) Board of Radiation and Isotope Technology

(j) Harish Chandra Research Institute

These facilities are safeguards-irrelevant. It is our expectation
that they will play a prominent role in international cooperation.

15. Safeguards:

(a) The United States has conveyed its commitment to the
reliable supply of fuel to India. Consistent with the July 18,
2005, Joint Statement, the United States has also reaffirmed
its assurance to create the necessary conditions for India to
have assured and full access to fuel for its reactors. As part of
its implementation of the July 18, 2005, Joint Statement the
United States is committed to seeking agreement from the U.S.
Congress to amend its domestic laws and to work with friends
and allies to adjust the practices of the Nuclear Suppliers
Group to create the necessary conditions for India to obtain full
access to the international fuel market, including reliable, un-
interrupted and continual access to fuel supplies from firms in
several nations.

(b) To further guard against any disruption of fuel supplies,
the United States is prepared to take the following additional
steps:

(i) The United States is willing to incorporate assurances
regarding fuel supply in the bilateral U.S.-India agreement
on peaceful uses of nuclear energy under Section 123 of
the U.S. Atomic Energy Act, which would be submitted to
the U.S. Congress.

(i1) The United States will join India in seeking to nego-
tiate with the TAEA an India-specific fuel supply agree-
ment.

(iii) The United States will support an Indian effort to
develop a strategic reserve of nuclear fuel to guard against
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any disruption of supply over the lifetime of India’s reac-
tors.

(iv) If despite these arrangements, a disruption of fuel
supplies to India occurs, the United States and India
would jointly convene a group of friendly supplier coun-
tries to include countries such as Russia, France and the
United Kingdom to pursue such measures as would restore
fuel supply to India.

(c) In light of the above understandings with the United
States, an India-specific safeguards agreement will be nego-
tiated between India and the IAEA providing for safeguards to
guard against withdrawal of safeguarded nuclear material
from civilian use at any time as well as providing for corrective
measures that India may take to ensure uninterrupted oper-
ation of its civilian nuclear reactors in the event of disruption
of foreign fuel supplies. Taking this into account, India will
place its civilian nuclear facilities under India-specific safe-
guards in perpetuity and negotiate an appropriate safeguards
agreement to this end with the IAEA.

16. This plan is in conformity with the commitments made to
Parliament by the Government.

March 2, 2006



64

IV.—IMPLEMENTATION OF THE INDIA—UNITED STATES JOINT
STATEMENT OF JULY 18, 2005: INDIA’S SEPARATION PLAN

MAY 6, 2006

The resumption of full civilian nuclear energy cooperation be-
tween India and the United States arose in the context of India’s
requirement for adequate and affordable energy supplies to sustain
its accelerating economic growth rate and as recognition of its
growing technological prowess. It was preceded by discussions be-
tween the two Governments, particularly between President Bush
and Prime Minister Manmohan Singh, of the global energy sce-
nario and the long-term implications of increasing pressure on hy-
drocarbon resources and rising oil prices. These developments led
to the announcement in April 2005 of an Indo-U.S. Energy Dia-
logue that encompassed the entire spectrum of energy options
ranging from oil and gas to coal, alternative fuels and civilian nu-
clear energy. Through the initiation of a sustained dialogue to ad-
dress energy security concerns, the two countries sought to promote
stable, efficient, predictable and cost effective solutions for India’s
growing requirements. At the same time, they also agreed on the
need to develop and deploy cleaner, more efficient, affordable and
diversified energy technologies to deal with the environmental im-
plications of energy consumption. India had developed proven and
wide-ranging capabilities in the nuclear sector, including over the
entire nuclear fuel cycle. It is internationally recognized that India
has unique contributions to make to international efforts towards
meeting these objectives. India has become a full partner in ITER,
with the full support of the U.S. and other partners. India also ac-
cepted the U.S. invitation to join the initiative on Clean Develop-
ment Partnership.

2. Noting the centrality of civilian nuclear energy to the twin
challenges of energy security and safeguarding the environment,
the two Governments agreed on 18 July 2005 to undertake recip-
rocal commitments and responsibilities that would create a frame-
work for the resumption of full cooperation in this field. On its
part, the United States undertook to:

o Seek agreement from the Congress to adjust U.S. laws and
policies to achieve full civil nuclear energy cooperation.

e Work with friends and allies to adjust international regimes to
enable full civil nuclear energy cooperation and trade with
India, including but not limited to expeditious consideration of
fuel supplies for safeguarded nuclear reactors at Tarapur.

¢ In the meantime, encourage its partners to consider fuel sup-
ply to Tarapur expeditiously.

e To consult with its partners to consider India’s participation in
ITER.

e To consult with other participants in the Generation IV Inter-
national Forum with a view towards India’s inclusion.

3. India had conveyed its readiness to assume the same respon-
sibilities and practices and acquire the same benefits and advan-
tages as other leading countries with advanced nuclear technology,
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such as the United States. Accordingly, India for its part undertook
the following commitments:

¢ Identifying and separating civilian and military nuclear facili-
ties and programmes in a phased manner.

o Filing a declaration regarding its civilian facilities with the
TAEA.

¢ Taking a decision to place voluntarily its civilian nuclear facili-
ties under IAEA safeguards, and

e Signing and adhering to an Additional Protocol with respect to
civilian nuclear facilities.

4. Other commitments undertaken by India have already been
fulfilled in the last year. Among them are:

¢ India’s responsible non-proliferation record, recognized by the
U.S., continues and is reflected in its policies and actions.

e The harmonization of India’s export controls with NSG and
MTCR Guidelines even though India is not a member of either
group. These guidelines and control lists have been notified
and are being implemented.

e A significant upgrading of India’s non-proliferation regulations
and export controls has taken place as a result of the Weapons
of Mass Destruction Act of May 2005. Inter-Ministerial con-
sultations are ongoing to examine and amend other relevant
Acts as well as framing appropriate rules and regulations.

e Refrain from transfer of enrichment and reprocessing tech-
nologies to states that do not have them and supporting inter-
national efforts to limit their spread. This has guided our pol-
icy on non-proliferation.

e Continued unilateral moratorium on nuclear testing, and

e Willingness to work with the United States for the conclusion
of a multilateral Fissile Material Cut-Off Treaty.

5. The Joint Statement of 18 July 2005, recognized that India is
ready to assume the same responsibilities and practices as other
leading countries with advanced nuclear technology, such as the
United States. India has an impeccable record in non-proliferation.
The Joint Statement acknowledges that India’s nuclear programme
has both a military and a civilian component. Both sides had
agreed that the purpose was not to constrain India’s strategic pro-
gramme but to enable resumption of full civil nuclear energy co-
operation in order to enhance global energy and environmental se-
curity. Such cooperation was predicated on the assumption that
any international civil nuclear energy cooperation (including by the
U.S.) offered to India in the civilian sector should, firstly, not be
diverted away from civilian purposes, and secondly, should not be
transferred from India to third countries without safeguards. These
concepts will be reflected in the Safeguards Agreement to be nego-
tiated by India with TAEA.

6. India’s nuclear programme is unique as it is the only state
with nuclear weapons not to have begun with a dedicated military
programme. It must be appreciated that the strategic programme
is an offshoot of research on nuclear power programme and con-
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sequently, it is embedded in a larger undifferentiated programme.
Identification of purely civilian facilities and programmes that have
no strategic implications poses a particular challenge. Therefore,
facilities identified as civilian in the Separation Plan will be offered
for safeguards in phases to be decided by India. The nature of the
facility concerned, the activities undertaken in it, the national secu-
rity significance of materials and the location of the facilities are
factors taken into account in undertaking the separation process.
This is solely an Indian determination.

7. The nuclear establishment in India not only built nuclear reac-
tors but promoted the growth of a national industrial infrastruc-
ture. Nuclear power generation was envisaged as a three-stage pro-
gramme with PHWRs chosen for deployment in the first stage. As
indigenous reactors were set up, several innovative design improve-
ments were carried out based on Indian R&D and a standardized
design was evolved. The research and technology development
spanned the entire spectrum of the nuclear fuel cycle including the
front end and the back end. Success in the technologies for the
back end of the fuel cycle allowed us to launch the second stage of
the programme by constructing a Fast Breeder Test Reactor. This
reactor has operated for 20 years based on a unique carbide fuel
and has achieved all technology objectives. We have now proceeded
further and are constructing a 500 MWe Prototype Fast Breeder
Reactor. Simultaneously, we have launched design and develop-
ment of reactors aimed at thorium utilization and incorporating in-
herent safety features.

8. Concepts such as grid connectivity are not relevant to the sep-
aration exercise. Issues related to fuel resource sustainability, tech-
nical design and economic viability, as well as smooth operation of
reactors are relevant factors. This would necessitate grid
connectivity irrespective of whether the reactor concerned is civil-
ian or not civilian.

9. It must be recognized that the Indian nuclear programme still
has a relatively narrow base and cannot be expected to adopt solu-
tions that might be deemed viable by much larger programmes. A
comparison of the number of reactors and the total installed capac-
ity between India and the P-5 brings this out graphically:

Country Number of reactors Total installed capacity

India 15 3.04 GWe (2.8% of the total production)

USA 104 (103 operational) 99.21 GWe (19.9% of the total produc-
tion)

France 59 63.36 GWe (78.1% of the total produc-
tion)

UK 23 11.85 GWe (19.4% of the total produc-

tion)

Russia 31 21.74 GWe (15.6% of the total produc-
tion)
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Country Number of reactors Total installed capacity

China 9 6.602 GWe (2.2% of the total production)

Source: Nuclear Energy Institute, Washington DC

10. Another factor to be taken into account is the small capacity
of the reactors produced indigenously by India, some of which
would remain outside safeguards. Therefore, in assessing the ex-
tent of safeguards coverage, it would be important to look at both
the number of reactors and the percentage of installed capacity cov-
ered. An average Indian reactor is of 220 MW and its output is sig-
nificantly smaller than the standard reactor in a P-5 economy. The
chart below illustrates this aspect:

Country Most Common Reactor Number of Such Reactors

India PHWRs 220 MWe 12

USA 69 PWRs and 34 BWRs. Most plants | 51 Reactors in the range of 1000
are in the range of 1000-1250 MWe to 1250 MWe
MWe

France PWRs of 900 MWe and 1300 MWe 34 PWRs of 900 MWe and 20 PWRs
size of 1300 MWe

UK No standard size. AGR is the most 14 AGRs
common in the range of 600-700
MWe

Russia 3rd Generation VVER-1000 PWRs and | 9 3rd Generation VWER-1000 PWRs
RBMK 1000 Light Water Graphite and 11 RBMK 1000 Light Water
Reactors Graphite Reactors

China PWRs 984 MWe Four

Source: Uranium Information Centre, Melbourne

11. The complexity of the separation process is further enhanced
by the limited resources that India has devoted to its nuclear pro-
gramme as compared to P-5 nations. Moreover, as India expands
international cooperation, the percentage of its thermal power reac-
tor installed capacity under safeguards would rise significantly as
fresh capacity is added through such cooperation.

12. India’s approach to the separation of its civilian nuclear fa-
cilities is guided by the following principles:

¢ Credible, feasible and implementable in a transparent manner;

e Consistent with the understandings of the 18 July Statement;

e Consistent with India’s national security and R&D require-
ments as well as not prejudicial to the three-stage nuclear pro-
gramme in India;

e Must be cost effective in its implementation; and
e Must be acceptable to Parliament and public opinion.

13. Based on these principles, India will:
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¢ Include in the civilian list only those facilities offered for safe-
guards that, after separation, will no longer be engaged in ac-
tivities of strategic significance.

e The overarching criterion would be a judgment whether sub-
jecting a facility to IAEA safeguards would impact adversely on
India’s national security.

e However, a facility will be excluded from the civilian list if it
is located in a larger hub of strategic significance, notwith-
standing the fact that it may not be normally engaged in ac-
tivities of strategic significance.

e A civilian facility would, therefore, be one that India has deter-
mined not to be relevant to its strategic programme.

14. Taking the above into account, India, on the basis of recip-
rocal actions by the U.S., will adopt the following approach:

(i) Thermal Power Reactors: India will identify and offer for
safeguards 14 thermal power reactors between 2006 and 2014.
This will include the 4 presently safeguarded reactors (TAPS
1&2, RAPS 1&2) and in addition KK1&2 that are under con-
struction. 8 other PHWRs, each of a capacity of 220 MWe, will
also be offered. The overall plan will be as follows:

S. No. Facility Year offered for safeguards
L TAPS 1 2006
2. TAPS 2 2006
3. RAPS 1 2006
4. RAPS 2 2006
5. KK 1 2006
6. KK 2 2006
1. RAPS 5 2007
8. RAPS 6 2008
9. RAPS 3 2010
10. RAPS 4 2010
11. KAPS 1 2012
12. KAPS 2 2012
13. NAPS 1 2014
14. NAPS 2 2014

The above offer would in effect, cover 14 out of the 22 thermal
power reactors in operation or currently under construction to be
placed under sadfeguards, and would raise the total installed Ther-
mal Power capacity by Mwe under safeguards from the present
19% to 65% by 2012.

(i1) Fast Breeder Reactors: India is not in a position to accept
safeguards on the Prototype Fast Breeder Reactor (PFBR) and
the Fast Breeder Test Reactor (FBTR), both located at
Kalpakkam. The Fast Breeder Programme is at the R&D stage
and its technology will take time to mature and reach an ad-
vanced stage of development.

(iii) Future Reactors: India has decided to place under safe-
guards all future civilian thermal power reactors and civilian
breeder reactors, and the Government of India retains the sole
right to determine such reactors as civilian.
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(iv) Research Reactors: India will permanently shut down the
CIRUS reactor, in 2010. It will also be prepared to shift the
fuel core of the APSARA reactor that was purchased from
France outside BARC and make the fuel core available to be
placed under safeguards in 2010.

(v) Upstream Facilities: The following upstream facilities
would be identified and separated as civilian:

List of specific facilities in the Nuclear Fuel Complex,
Hyderabad, which will be offered for safeguards by 2008 is
given below:

—Uranium Oxide Plant (Block A)

—Ceramic Fuel Fabrication Plant (Pelletizing) (Block

A)

—Enriched Uranium Oxide Plant

—Enriched Fuel Fabrication Plant

—Gadolinla Facility
The Heavy Water Production plants at Thal, Tuticorin and
Hazira are proposed to be designated for civilian use be-

tween 2006—2009. We do not consider these plants as rel-
evant for safeguards purposes.
(vi) Downstream Facilities: The following downstream facili-
ties would be identified and separated as civilian:

India is willing to accept safeguards in the “campaign”
mode after 2010 in respect of the Tarapur Power Reactor
Fuel Reprocessing Plant.

The Tarapur and Rajasthan “Away From Reactors” spent
fuel storage pools would be made available for safeguards
with appropriate phasing between 2006—2009.

(vii) Research Facilities: India will declare the following fa-
cilities as civilian:
(a) Tata Institute of Fundamental Research
(c) Variable Energy Cyclotron Centre
(d) Saha Institute of Nuclear Physics
(e) Institute for Plasma Research
(f) Institute of Mathematics Sciences
(g) Institute of Physics
(h) Tata Memorial Centre
(1) Board of Radiation and Isotope Technology
(j) Harish Chandra Research Institute

These facilities are safeguards-irrelevant. It is our expectation
that they will play a prominent role in international cooperation.

15. Safeguards:

(a) The United States has conveyed its commitment to the
reliable supply of fuel to India. Consistent with the July 18,
2005, Joint Statement, the United States has also reaffirmed
its assurance to create the necessary conditions for India to
have assured and full access to fuel for its reactors. As part of
its implementation of the July 18, 2005, Joint Statement the
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United States is committed to seeking agreement from the U.S.
Congress to amend its domestic laws and to work with friends
and allies to adjust the practices of the Nuclear Suppliers
Group to create the necessary conditions for India to obtain full
access to the international fuel market, including reliable, un-
interrupted and continual access to fuel supplies from firms in
several nations.

(b) To further guard against any disruption of fuel supplies,
the United States is prepared to take the following additional
steps:

(1) The United States is willing to incorporate assurances
regarding fuel supply in the bilateral U.S.-India agreement
on peaceful uses of nuclear energy under Section 123 of
the U.S. Atomic Energy Act, which would be submitted to
the U.S. Congress.

(i1) The United States will join India in seeking to nego-
tiate with the JAEA an India-specific fuel supply agree-
ment.

(iii) The United States will support an Indian effort to
develop a strategic reserve of nuclear fuel to guard against
any disruption of supply over the lifetime of India’s reac-
tors.

(iv) If despite these arrangements, a disruption of fuel
supplies to India occurs, the United States and India
would jointly convene a group of friendly supplier coun-
tries to include countries such as Russia, France and the
United Kingdom to pursue such measures as would restore
fuel supply to India.

(c) In light of the above understandings with the United
States, an India-specific safeguards agreement will be nego-
tiated between India and the IAEA providing for safeguards to
guard against withdrawal of safeguarded nuclear material
from civilian use at any time as well as providing for corrective
measures that India may take to ensure uninterrupted oper-
ation of its civilian nuclear reactors in the event of disruption
of foreign fuel supplies. Taking this into account, India will
place its civilian nuclear facilities under India-specific safe-
guards in perpetuity and negotiate an appropriate safeguards
agreement to this end with the IAEA.

16. This plan is in conformity with the commitments made to
Parliament by the Government.

May 6, 2006
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V.—COMMUNICATION FROM SECRETARY RICE TO CHAIRMAN LUGAR,
JUNE 28, 2006

THE SECRETARY OF STATE,
Washington, DC,
June 28, 2006.
Hon. Richard G. Lugar, Chairman,
U.S. Senate Committee on Foreign Relations,
Washington, DC.

DEAR MR. CHAIRMAN: I am pleased to confirm that, in carrying
out the laws and regulations of the United States governing the ex-
port of nuclear-related items, the United States Government will
continue to act in accordance with JAEA INFCIRC/254, as amend-
ed, the Guidelines and Annexes of the Nuclear Suppliers Group.
The U.S. will also continue to act within the policies and practices
of the decisions taken by the Nuclear Suppliers Group with respect
to any exports to India. We intend to do so notwithstanding any
contrary actions by any other participating countries in the Nu-
clear Suppliers Group.

We appreciate the committee’s prompt action on this important
legislation.

Sincerely,
CONDOLEEZZA RICE,
Secretary of State.
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VI.—RESPONSES TO ADDITIONAL QUESTIONS SUBMITTED FOR THE
RECORD TO UNDER SECRETARIES NICHOLAS BURNS AND ROBERT
JOSEPH BY SENATOR BIDEN, MARCH 29, 20061

INDIA’S NUCLEAR FACILITIES SEPARATION OFFER

Question (1)(a). India has decided to declare as “military” 8 of the
22 power reactors that it currently possesses or is building. Per-
haps all of those 8 reactors will be Canadian-type reactors that can
be used to produce weapons-grade plutonium.

How much weapons-grade plutonium has India been producing
annually, in recent years?

Answer. We would be happy to discuss India’s plutonium produc-
tion, and other aspects of its nuclear weapons program, in an ap-
propriate classified setting.

Question (1)(b). India has decided to declare as “military” 8 of the
22 power reactors that it currently possesses or is building. Per-
haps all of those 8 reactors will be Canadian-type reactors that can
be used to produce weapons-grade plutonium.

Which power reactors will India declare as “military?”

Answer. India’s separation plan calls for 14 of 22 thermal power
reactors—both existing and presently under construction—to be de-
clared civil and placed under IAEA safeguards. To date, the 8 not
declared civil have not yet been identified publicly.

Question (1)(c). India has decided to declare as “military” 8 of the
22 power reactors that it currently possesses or is building. Per-
haps all of those 8 reactors will be Canadian-type reactors that can
be used to produce weapons-grade plutonium.

How much plutonium could India make if the 8 reactors declared
“military” were devoted to that mission?

Answer. We would be happy to discuss India’s plutonium produc-
tion, and other aspects of its nuclear weapons program, in an ap-
propriate classified setting.

Question (1)(d). India has decided to declare as “military” 8 of the
2 power reactors that it currently possesses or is building. Per-
haps all of those 8 reactors will be Canadian-type reactors that can
be used to produce weapons-grade plutonium.
How many nuclear weapons can India produce each year, using
its annual plutonium production? And how many could it make if
the 8 reactors declared “military” were devoted to that mission?

Answer. We would be happy to discuss India’s plutonium produc-
tion, and other aspects of its nuclear weapons program, in an ap-
propriate classified setting.

Question (2)(a). India already has a large stockpile of
unseparated plutonium in its spent nuclear reactor fuel.

How much plutonium does India have, and how much
unseparated plutonium is in its unsafeguarded spent nuclear fuel?

1Senator Biden submitted these questions following a Closed Session hearing held by the com-
mittee on March 29, 2006.
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How many nuclear weapons could it produce with this stockpiled
plutonium?

Answer. We would be happy to discuss India’s plutonium produc-
tion, and other aspects of its nuclear weapons program, in an ap-
propriate classified setting.

Question (2)(b). India already has a large stockpile of
unseparated plutonium in its spent nuclear reactor fuel.

Is that plutonium less useful for nuclear weapons than the pluto-
nium that India might produce using the 8 reactors it will declare
as “military?” If so, please explain.

Answer. India has existing stocks of both reactor-grade and
weapons-grade plutonium. The heavy water power reactors that
India has not declared as civil in its separation plan could produce
either weapons-grade or reactor-grade plutonium, depending on
how they were operated. In principle, either grade of plutonium
could be used in a nuclear explosive device.

Question (3)(a). India will declare its pilot “fast breeder” reactor
as “military.” And while it may declare some future “fast breeder”
reactors as “civil,” it did not promise to do so.

Were there any side promises in this regard, either formal or in-
formal? If so, please provide them.

Answer. India has said publicly that it will declare and safeguard
all future civil fast breeder reactors. There were no “side promises”
in this regard.

While India retains the sovereign right to determine whether fu-
ture indigenous reactors serve a civil or military function—as it
does today—neither we nor our international partners will cooper-
ate with non-civil or non-safeguarded facilities. All externally-sup-
plied reactors and other controlled technologies will by necessity be
civil and subject to JAEA safeguards.

We would also note that India has indicated repeatedly that it
intends to increase significantly its nuclear energy production. As
such, India has a strong incentive to declare future reactors, in-
cluding fast breeder reactors, as civil and thus to bring them under
safeguards, as this is the only way that foreign material and tech-
nology could be made available for the construction and operation
of such facilities. Moreover, India has expressed an interest in par-
ticipating in the Global Nuclear Energy Partnership (GNEP),
which is designed to enhance civil nuclear energy production while
advancing nonproliferation objectives. As we have indicated to the
government of India, India’s decision not to designate its fast
breeder reactors as civil and place under IAEA safeguards limits
our ability to collaborate on issues related to the fast burner reac-
tors contemplated under GNEP.

Question (3)(b). India will declare its pilot “fast breeder” reactor
as “military.” And while it may declare some future “fast breeder”
reactors as “civil,” it did not promise to do so.

Are there any understandings regarding future power reactors,
or agreed criteria by which to determine whether a future power
reactor is to be “civil” or “military?”



74

Answer. India has said publicly that it will declare and safeguard
all future civil thermal and breeder reactors. India retains the sov-
ereign right to determine whether future indigenous reactors serve
a civil or military function—as it does today. However, neither we
nor our international partners will cooperate with non-civil or non-
safeguarded facilities. All externally-supplied reactors and other
controlled technologies will by necessity be civil and subject to
TAEA safeguards. We would also note that India has indicated re-
peatedly that it intends to significantly increase its nuclear energy
production. As such, it has a strong incentive to declare future re-
actors, including its thermal reactors, as civil and thus bring them
under safeguards, as this is the only way that foreign material and
technology could be made available for the construction and oper-
ation of such facilities.

Question (4)(a). Aside from agreeing to subject an additional 8
civil reactors to international safeguards, what specific Indian ac-
tions/commitments from the July 18 Joint Statement were some-
thing that India had not or was not already committed to doing?

Answer. Prior to the July 18, 2005 Joint Statement, India had
undertaken some nonproliferation measures that provided a solid
foundation for the Civil Nuclear Cooperation Initiative. For exam-
ple, it had passed new legislation, consistent with India’s obligation
under UN Security Council Resolution 1540, to enhance controls
over the export and transit of weapons of mass destruction, associ-
ated delivery systems, and related technology. Moreover, the U.S.-
India Next Steps in Strategic Partnership (NSSP) sought, inter
alia, India’s harmonization of its control lists with and unilateral
adherence to the Nuclear Suppliers Group (NSG) and the Missile
Technology Control Regime (MTCR). This commitment by India
was reflected in the July 18, 2005 Joint Statement. Under the July
18 Joint Statement, India made the following new commitments:

¢ Identifying and separating its civil and military nuclear facili-
ties and programs;

o Accepting IAEA safeguards in perpetuity on its civil nuclear fa-
cilities (including not only the 8 facilities noted in this Ques-
tion, but also all future civil reactors—both breeder and ther-
mal);

¢ Signing and adhering to an Additional Protocol with the IAEA,;

e Strengthening its national export control system through har-
monization with and unilateral adherence to the NSG and
MTCR Guidelines;

e Refraining from the transfer of enrichment and reprocessing
technologies to states that do not have them and supporting
international efforts to limit their spread;

e Working with the U.S. for the conclusion of a multilateral
Fissile Material Cutoff Treaty.

While UN Security Council Resolution 1540 required India to es-
tablish appropriate and effective export control measures, it did not
specifically require harmonization of national export controls with
specific regimes, such as the NSG and MTCR. Adherence to these
regimes is a significant step. It not only indicates the seriousness
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of India’s commitment to prevent onward proliferation, but it rep-
resents a commitment on India’s part to implement the export con-
trols on sensitive items in the same manner as the members of the
NSG and the MTCR.

In addition, prior to the U.S.-India Civil Nuclear Cooperation Ini-
tiative, India had undertaken a unilateral moratorium on nuclear
weapons testing. India has committed under this Initiative to con-
tinue this unilateral moratorium. Including the testing moratorium
among India’s commitments under this Initiative will create sub-
stantial new economic and energy incentives for India to maintain
that moratorium.

Each of these commitments is significant in its own right. Taken
together, we believe these commitments represent a net gain for
global nonproliferation efforts.

Question (4)(b). Which of these does the administration believe
India will not implement if Congress does not approve the deal as
currently configured?

Answer. We believe that the U.S.-India Civil Nuclear Coopera-
tion Initiative is a sound arrangement that Congress should sup-
port. The commitments India has made will, when implemented,
align India more closely than at any previous time with inter-
national nuclear nonproliferation standards and practices and
thereby strengthen the global nonproliferation regime.

We cannot speculate on what India might or might not do if Con-
gress does not approve legislation to facilitate the implementation
of this Initiative, but firmly believe that if Congress does not per-
mit the Initiative to proceed, the U.S.-India strategic relationship
would suffer. We believe the best course is to lock-in the significant
gains reached and then seek to achieve further nonproliferation re-
sults as our strategic partnership advances. We would urge that
Congress resist the temptation to take actions that will prejudice
our ability to realize the important and long-standing nonprolifera-
tion objectives embodied in the Initiative. The commitments India
has made under the Initiative are a significant gain over the status
quo.

Question (5)(a). India refused to declare the CIRUS reactor as ei-
ther “civil” or “military.” Instead, it will continue to use the reactor
as a military facility until sometime in 2010, when it will shut
down the reactor.

Did India violate its prior pledges to the United States and Can-
ada when it used the CIRUS reactor to supply plutonium for its
nuclear weapons program?

Answer. In response to a United States request, the Indian gov-
ernment committed to taking the CIRUS reactor out of commission
by 2010 as part of its plan to separate civil and military nuclear
facilities and programs.

With respect to CIRUS, the U.S. Government examined this mat-
ter around the time of India’s 1974 test and was unable to reach
a conclusive answer whether or not India had violated the 1956
contract for heavy water supply to the CIRUS reactor. Legally,
there was a lack of mutual understanding between the U.S. and
India on the scope of the language of the 1956 contract. Factually,
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there was uncertainty as to whether U.S.-supplied heavy water
contributed to the production of the plutonium used for India’s nu-
clear explosive device.

Question (5)(b). India refused to declare the CIRUS reactor as ei-
ther “civil” or “military.” Instead, it will continue to use the reactor
as a military facility until sometime in 2010, when it will shut
down the reactor.

Even though the State Department did not declare India in viola-
tion of its pledges at the time, don’t we know now that:

— the 1974 test was a nuclear weapon test;

— it used plutonium produced in a reactor that used U.S.-sup-
plied heavy water; and

— the United States had made clear to India, well before the
test, that the use of that heavy water to produce a so-called
“peaceful nuclear explosive device” would be in contravention
of Indian commitments?

Answer. While the United States does not accept the concept of
a “peaceful nuclear explosion,” India maintained in 1974 that its
test was a peaceful nuclear explosion rather than a nuclear weapon
test. At the time, there was a disagreement between the United
States and India on the scope of the language in the 1956 contract
to supply heavy water to the CIRUS Reactor. The U.S. made its
view clear to India before the test; India responded that it had a
different view. Agreements for peaceful nuclear cooperation subse-
quent to India’s 1974 test have referred to “nuclear explosive de-
vice” without regard to the purported distinction between “peace-
ful” and “military” purposes.

Even in 1976, just two years after the test, it was not possible
to reach a definitive determination as to whether U.S.-supplied
heavy water contributed to the production of the plutonium used
in the 1974 detonation. U.S. experts concluded at that time that
India was not dependent upon the U.S. for the heavy water used
in the CIRUS reactor during much of the period leading up to the
1974 test. Since the exact time at which the plutonium utilized in
the test was produced remained undetermined, there was no basis
for determining irrefutably that U.S.-supplied heavy water was
present in the reactor when the plutonium was produced.

Question (5)(c). India refused to declare the CIRUS reactor as ei-
ther “civil” or “military.” Instead, it will continue to use the reactor
as a military facility until sometime in 2010, when it will shut
down the reactor.

How will you guard against similar conduct by India in the fu-
ture?

Answer. All bilateral agreements for peaceful nuclear cooperation
with non-nuclear weapon states (as India is treated under U.S. law
consistent with the nuclear Non-Proliferation Treaty) now specify
that U.S.-exported items cannot be used for any “nuclear explosive
device.” Under the U.S.-India Civil Nuclear Cooperation Initiative,
the United States will not transfer nuclear technology, equipment,
or material to an Indian nuclear facility that is not under IAEA
safeguards, in accordance with our NPT obligations. Moreover, the
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Joint Statement provides for effective measures to minimize any
risk of diversion, including commitments by India to accept JAEA
safeguards in perpetuity on its civil nuclear facilities and activities
and to sign and adhere to an Additional Protocol. The TAEA safe-
guards required by this Initiative are designed to detect—and
thereby prevent—the diversion to military use of any materials,
technologies, or equipment provided to India’s civil nuclear facili-
ties.

In the July 18, 2005 Joint Statement, India committed to con-
tinuing its nuclear testing moratorium and we believe that India
takes this commitment seriously. Should India nonetheless decide
at some future time to revisit this commitment, in our view it will
face a number of disincentives to detonate another nuclear explo-
sive device.

If India detonated a nuclear explosive device after the proposed
legislation was enacted, the Presidential determination under that
law would no longer be effective. Peaceful nuclear cooperation with
India would be subject to the prohibition in section 129 of the
Atomic Energy Act. In addition, the broad sanctions under the
Glenn Amendment (section 102(b) of the Arms Export Control Act)
would be reinstated, as the waiver authority for those sanctions
(under the Brownback II amendment) would lapse upon India’s
detonation of a nuclear explosive device. Sanctions would also
apply under the Export-Import Bank Act (section 2(b)(4)). Finally,
section 123(a)(4) of the Atomic Energy Act provides that any agree-
ment for cooperation with a non-nuclear weapon state shall include
“a stipulation that the United States shall have the right to require
the return of any nuclear materials and equipment transferred
pursuant thereto and any special nuclear material produced
through the use thereof if the cooperating party detonates a nu-
clear explosive device.”

Question (5)(d). India refused to declare the CIRUS reactor as ei-
ther “civil” or “military.” Instead, it will continue to use the reactor
as a military facility until sometime in 2010, when it will shut
down the reactor.

By letting India finesse this issue, do we set a precedent that
other states could cite in the future?

Answer. We would not describe the CIRUS matter as a case of
India “finessing” the issue. Nor do we believe that the CIRUS mat-
ter sets a precedent. The disagreement over the scope of the lan-
guage in the 1956 contract was specific to the language of that con-
tract. As a result of lessons learned after India’s 1974 test, the U.S.
adopted language in its agreements for peaceful nuclear coopera-
tion that eliminates any ambiguity over the permissible uses of
U.S.-supplied nuclear items. We do not believe that this dispute
from 30 years ago over the 1956 contract will have a negative effect
on the current actions of India or any other state.

Question (6)(a). India says that it adheres to a “minimum cred-
ible deterrent” policy regarding its nuclear weapons.

How many nuclear weapons does India have now? How many
does it think it needs?
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Answer. Unclassified estimates on the number of warheads pos-
sessed by India vary considerably; none of these are authoritative.
We would be happy to discuss India’s nuclear weapons program, in-
cluding these specific queries, in an appropriate classified setting.

Question (6)(b). India says that it adheres to a “minimum cred-
ible deterrent” policy regarding its nuclear weapons.

Is India committed to building a triad of nuclear forces (land, sea
and air) to match the force structures of China, Russia and the
United States?

Answer. India has been open about its pursuit of land- and sea-
based nuclear-capable ballistic missiles based on the Prithvi (liquid
fuel) and the Agni (solid fuel).

We would be happy to discuss India’s nuclear weapons program,
including these specific queries, in an appropriate classified setting.

Question (6)(c). India says that it adheres to a “minimum credible
deterrent” policy regarding its nuclear weapons.

How “minimal” can its deterrent be, if India is unwilling to stop
its fissile material production or to set a future cap?

Answer. What constitutes a “minimal” deterrence for India can
only be determined by the Government of India. We would be
happy to discuss India’s nuclear weapons program, including these
specific queries, in an appropriate classified setting.

Question (6)(d). India says that it adheres to a “minimum cred-
ible deterrent” policy regarding its nuclear weapons.

Would Indian announcement of a conditional fissile material cap
(e.g., tied to its neighbors’ weapons numbers) be a useful step?

Answer. While in theory such an announcement could be a “use-
ful step,” it would be unwise to hold up the significant non-
proliferation gains afforded by this Initiative in order to seek a
fissile material cap that India indicates it cannot agree to absent
a similar commitment by Pakistan and China.

The curtailment of the production of fissile material for weapons
was discussed as part of the Civil Nuclear Cooperation Initiative,
but India maintained that it could not agree to a unilateral cap at
this time. The U.S. has achieved an important objective by obtain-
ing India’s commitment to work toward the conclusion of a multi-
lateral Fissile Material Cutoff Treaty (FMCT). Moreover, we re-
main willing to explore other intermediate options that might also
serve such an objective. We also continue to call on all states that
produce fissile material for weapons purposes to observe a vol-
untary production moratorium, as the United States has done for
many years.

Question (7)(a). India agreed to safeguards in perpetuity, but also
said that they would be “India-specific” safeguards. India added
that safeguards on its spent fuel reprocessing facility would be “in
a campaign mode.”

What are “India-specific” safeguards?

Answer. It will be incumbent on India to clarify what it means
by “India-specific” safeguards in the context of its negotiations with
the TAEA. In our view, the safeguards agreement for India will be
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unique to India because India presents a unique set of cir-
cumstances. India has agreed to place all its civil nuclear facilities
under safeguards in a phased manner, along with future civil facili-
ties, but India is not an NPT party and will have non-civil facilities
and material outside of safeguards. However, there is an accepted
TAEA framework for safeguards (INFCIRC/66) that pre-dates the
NPT and is suited to safeguarding material in a non-NPT party
without full-scope safeguards. In its separation plan, India has
committed to safeguards in perpetuity.

Question (7)(b). India agreed to safeguards in perpetuity, but also
said that they would be “India-specific” safeguards. India added
that safeguards on its spent fuel reprocessing facility would be “in
a campaign mode.”

If we don’t know yet, how can Congress be expected to approve
an “India exemption” from Atomic Energy Act requirements?

Answer. The details of the Indian commitment to place facilities
under safeguards, and the basic principles and technical means by
which the IAEA will carry out safeguards for those facilities and
the materials they produce, are known. The IAEA and India will
negotiate and agree upon a safeguards regime covering the facili-
ties that India identifies as civil. In our view, that safeguards
agreement best conforms to existing safeguards standards incor-
porated in the Agency’s safeguards system (INFCIRC/66). The safe-
guards agreement must be approved by the IAEA Board of Gov-
ernors, including, of course, the United States.

Question (7)(c). India agreed to safeguards in perpetuity, but also
said that they would be “India-specific” safeguards. India added
that safeguards on its spent fuel reprocessing facility would be “in
a campaign mode.”

If India plans to allow its spent fuel reprocessing plant to be
safeguarded only intermittently, and safeguards will be lifted
whenever the plant is used for military work, how effective will
those safeguards be?

Answer. Safeguards have been applied by the IAEA successfully
in this manner to the PREFRE reprocessing plant at Tarapur be-
fore. Such temporary safeguards are foreseen in non-NPT
(INFCIRC/66) safeguards arrangements. When safeguards are ap-
plied in a campaign mode, the facility is safeguarded while safe-
guarded material is in the facility. The IAEA will monitor the
spent fuel that arrives at the plant, take independent measure-
ments of the amount of material fed into the process, account for
all nuclear material in the process, and measure the product mate-
rial, which will remain under safeguards.

It is true that this is not the most efficient way to operate for
the facility or for safeguards implementation, but “campaign mode”
safeguards on associated upstream and downstream facilities can
be applied effectively based on agreed IAEA procedures.

Question (7)(d). India agreed to safeguards in perpetuity, but also
said that they would be “India-specific” safeguards. India added
that safeguards on its spent fuel reprocessing facility would be “in
a campaign mode.”
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If the same facility is used for both civil and military purposes,
how can any nuclear commerce involving that facility be considered
strictly “civil” and peaceful?

Answer. As noted in the answer to (e) below, any cooperation
would occur only while the facility is being safeguarded by the
TAEA. For practical purposes this precludes meaningful cooperation
with the facility itself. The United States does not intend to supply
reprocessing (or, for that matter, enrichment) technology, equip-
ment, or components to India.

Question (7)(e). India agreed to safeguards in perpetuity, but also
said that they would be “India-specific” safeguards. India added
that safeguards on its spent fuel reprocessing facility would be “in
a campaign mode.”

Would either the administration’s proposed legislation or its pro-
posed NSG resolution prevent the United States or other countries
from providing assistance to this facility?

Answer. The NPT, NSG Guidelines, and, in the case of the
United States, provisions of U.S. domestic law which the proposed
legislation does not seek to waive, permit the supply of equipment
and components only to facilities under IAEA safeguards in India.

The current NSG Guidelines only allow for transfers of Trigger
List items for peaceful purposes to non-nuclear weapon states with
full-scope TAEA safeguards in place, unless there is an imminent
radiological hazard that cannot be otherwise met (the safety ex-
emption), or if the arrangement is grandfathered. Even in those
rare cases, the facility would still have to be safeguarded.

Thus, supply of such items to the PREFRE reprocessing facility
could only take place if PREFRE were under IAEA safeguards at
the time of supply. If India wished to then reprocess unsafeguarded
spent fuel in an unsafeguarded campaign mode, it would have an
obligation to the supplier under the terms of supply to remove any
such supplied components or equipment from PREFRE before oper-
ating the facility in that mode. Removal would not appear to be a
practical option if the components or equipment were important to
the operation of the plant. Moreover, as a matter of policy, the
United States does not intend to supply enrichment or reprocessing
technology, equipment, or components to India. We expect that the
bilateral agreement for peaceful nuclear cooperation with India will
reflect this.

Question (8)(a). In response to a question for the record from the
committee’s hearing of November 2, 2005, regarding the CIRUS re-
actor, you stated: “Were the plant to be placed under safeguards,
those safeguards would be applicable in perpetuity to any material
produced by, used by, or stored in the plant after the effective date
of the agreement.” This principle would appear to be called into
question, however, by the discussion (in the separation plan docu-
ment tabled in the Indian Parliament on March 7, 2006) of a tie
between safeguards and uninterrupted foreign fuel supply.

Will all spent fuel from safeguarded reactors be safeguarded?

Answer. While India has indicated that it intends to continue
campaign mode operation of particular downstream facilities, it has
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agreed to safeguards in perpetuity on its civil reactors, including on
nuclear material used or produced in those facilities.

Question (8)(b). In response to a question for the record from the
committee’s hearing of November 2, 2005, regarding the CIRUS re-
actor, you stated: “Were the plant to be placed under safeguards,
those safeguards would be applicable in perpetuity to any material
produced by, used by, or stored in the plant after the effective date
of the agreement.” This principle would appear to be called into
question, however, by the discussion (in the separation plan docu-
ment tabled in the Indian Parliament on March 7, 2006) of a tie
between safeguards and uninterrupted foreign fuel supply.

What prior approval rights will the United States have regarding
}:‘hel?disposition of spent fuel derived from U.S.-provided reactor
uel?

Answer. We are proposing to waive only section 123(a)(2)—the
full-scope IAEA safeguards requirement—of the conditions and con-
trols required by Section 123(a) of the Atomic Energy Act (AEA) to
be included in an agreement for peaceful nuclear cooperation. We
are seeking to include in the agreement to be negotiated with India
the approval rights required, inter alia, by AEA section 123(a)(7),
which would include a U.S. right to approve the reprocessing or
other alteration in form or content of spent fuel subject to the
agreement, and by AEA section 123(a)(5), which would include a
U.S right to approve the retransfer of U.S.-obligated spent fuel
from India to a third country for reprocessing or other disposition.
It should be noted that these U.S. consent rights would apply not
just to spent fuel derived from U.S.-provided reactor fuel, but to
any spent fuel in a U.S.-supplied reactor, even if the fresh fuel had
been India’s own or supplied by a third party. (Strictly speaking,
the U.S. retransfer approval right would apply only to the special
nuclear material produced in the non-U.S.-obligated fresh fuel
through the use of the U.S.-supplied reactor; but as a practical
mafcter)it would affect the entirety of the spent fuel prior to reproc-
essing.

Question (9)(a). India’s separation plan document also said that
safeguards would be tied to an uninterrupted supply of reactor fuel
and provide “for corrective measures that India may take to ensure
uninterrupted operation of its civilian nuclear reactors in the event
of disruption of foreign fuel supplies,” and that the United States
would help India to create a nuclear fuel reserve for use in case
there was any interruption in supply.

What, exactly, did the United States agree to, regarding reactor
fuel supplies for India? Is the separation plan document tabled in
the Indian Parliament on March 7, 2006, an accurate record of the
agreement?

Answer. The Indian separation plan presented to the Indian Par-
liament on March 7 is India’s plan. While that is not a U.S.-origin
document, and while we would have presented particular issues
somewhat differently, that document accurately reflects the general
discussions between the United States and India. Our negotiators
were very clear that, while the U.S. would be willing to provide
reasonable fuel assurances designed to counter market imperfec-



82

tions, fuel assurances are not a “condition” to any of India’s com-
mitments under the plan—including, in particular, safeguards in
perpetuity.

Specific details in some areas of the separation plan, for example,
on an implementation schedule, have not yet been released by
India. Other issues have not yet been finally determined, such as
those issues which require negotiation with the TAEA. Moreover,
particular concerns, such as fuel supply assurances, have been dis-
cussed but no detailed agreement has yet been reached; the Indian
plan accurately reflects the types of issues we have discussed in
this area. Finally, the initial discussions on the bilateral agreement
for peaceful nuclear cooperation have only just begun.

Question (9)(b). India’s separation plan document also said that
safeguards would be tied to an uninterrupted supply of reactor fuel
and provide “for corrective measures that India may take to ensure
uninterrupted operation of its civilian nuclear reactors in the event
of disruption of foreign fuel supplies,” and that the United States
would help India to create a nuclear fuel reserve for use in case
there was any interruption in supply.

How can safeguards be “in perpetuity,” if they can be lifted
whenever there is an interruption in reactor fuel supply? How does
India’s approach comport with your answer to a question for the
record from the committee’s hearing of November 2, 2005, in which
you stated: “We do not view a safeguards agreement that would
allow India to withdraw facilities or material from safeguards as
acceptable?”

Answer. It will be incumbent on India to clarify what it means
by the “corrective measures” it claims it may seek should fuel sup-
ply become disrupted. India will need to clarify its intent in this
respect in its discussions with the JAEA. While India has indicated
that it intends to continue campaign mode operation of particular
downstream facilities, it has agreed to safeguards in perpetuity on
its civil reactors. The U.S. position remains that safeguards must
be applied in perpetuity, including on nuclear material used or pro-
duced in those facilities. We have just begun to engage with India
regarding the details of the question of fuel supplies. We believe
that India can be provided with the assurances it seeks for fuel
supply without compromising the need for safeguards in per-
petuity.

Question (9)(c). India’s separation plan document also said that
safeguards would be tied to an uninterrupted supply of reactor fuel
and provide “for corrective measures that India may take to ensure
uninterrupted operation of its civilian nuclear reactors in the event
of disruption of foreign fuel supplies,” and that the United States
would help India to create a nuclear fuel reserve for use in case
there was any interruption in supply.

Wouldn’t a reactor fuel reserve enable India to ride out any U.S.
or international sanctions that might be imposed if some future In-
dian government were to test or use nuclear weapons, divert U.S.
equipment for military purposes, or proliferate nuclear weapons
technology? Would it make sense to impose limits on India’s use of
any fuel reserve?
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Answer. Secretary Rice has noted clearly that we “reserve the
right” to take appropriate action should India violate our under-
standing. As we have made clear to the Indian government, the
Initiative is contingent on India’s continued testing moratorium
and compliance with its safeguards arrangements. We believe that
the Indian government intends to uphold the continuation of the
test moratorium it committed to in the July 18, 2005 Joint State-
ment, and that it will act in good faith to uphold the safeguards
agreements it has committed to undertake with the TAEA.

As indicated above, we have just begun to engage with India re-
garding the details of any fuel supplies. Any U.S. exports of fuel
to India would require an export license from the NRC, the
issuance of which must be based in part on a judgment by the Ex-
ecutive Branch that the proposed export will not be inimical to the
common defense and security, in accordance with the provisions of
the AEA. Such a license could be denied, suspended, or terminated
if such a result is legally required or circumstances otherwise war-
rant.

INDIA’S “URANIUM CRUNCH” AND U.S. NPT OBLIGATIONS

Question (10)(a). K. Subrahmanyam, a prominent Indian strate-
gist, wrote in December that “the country is short of uranium” and
that it was necessary to “get imported uranium for” India’s power
reactors, so as “to conserve all our indigenous uranium for weapon
p}ll'oduction purposes.” But some commentators have questioned
this.

To what extent does India lack enough uranium to meet both its
civil and military needs over the next 20 years?

Answer. The TAEA recently reported India’s estimated uranium
stocks to be approximately 95,000 metric tons, predicated on data
provided by the Indian government. Of this sum, scientists from
India’s Department of Atomic Energy estimate that about 54,600
metric tons are reasonably-assured uranium resources, and roughly
40,000 metric tons in probable (but unproven) reserves. A defini-
tive response to the specific question of whether India has enough
uranium to meet both its civil and military needs, and when it
might run out, can only be provided by the Government of India.

Question (10)(b). K. Subrahmanyam, a prominent Indian strate-
gist, wrote in December that “the country is short of uranium” and
that it was necessary to “get imported uranium for” India’s power
reactors, so as “to conserve all our indigenous uranium for weapon
pﬁoduction purposes.” But some commentators have questioned
this.

Is it true that plutonium production for nuclear weapons requires
more uranium than does power production?

Answer. Megawatt for megawatt—yes. Operating a reactor for
production of weapons-grade plutonium generally uses more ura-
nium than operating a reactor optimized for production of elec-

1 TAEA-TECDOC-1463, September 2005.

2 A.B. Awati and R.B. Grover, “Demand and Availability of Uranium Resources in India,” in
Recent Developments in Uranium Exploration, Production, and Environmental Issues (Vienna,
Austria: International Atomic Energy Agency, September 2005).
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tricity. But in terms of entire national programs—no. A modest nu-
clear power program would use far more uranium than a modest
nuclear weapons program. Whereas a modest nuclear power pro-
gram of several gigawatts electric would require hundreds of tons
of uranium per year, a nuclear weapons program may require on
the order of several tens of tons of uranium per year to produce
several nuclear weapons per year.

Question (10)(c). K. Subrahmanyam, a prominent Indian strate-
gist, wrote in December that “the country is short of uranium” and
that it was necessary to “get imported uranium for” India’s power
reactors, so as “to conserve all our indigenous uranium for weapon
production purposes.” But some commentators have questioned
this.

Won’t the U.S. nuclear deal and foreign suppliers of “civil” reac-
tor fuel thus be helping India’s nuclear weapons program, by ena-
bling it to conserve its domestic uranium supplies for that purpose?

Answer. The Initiative does not cap Indian nuclear weapons pro-
duction, but nothing to be provided to India under the Initiative
will be used to enhance India’s military capability or add to its
military stockpile. With or without this Initiative, India is capable
of maintaining its existing nuclear arsenal. It has a functioning
fuel cycle and demonstrated competence with nuclear technologies.

Based on our discussions with the Indian government, we do not
believe that India plans to increase significantly its nuclear weapon
production. India seeks to maintain what it calls a “credible min-
imum deterrent.” Relative to its current capabilities, India seeks a
much larger civil nuclear energy program to meet its real and
growing energy needs. Moreover, a successfully-implemented Civil
Nuclear Cooperation Initiative adds considerable incentives to grow
its civil nuclear energy sector, since international cooperation will
be allowed only with safeguarded facilities.

Question (10)(d). K. Subrahmanyam, a prominent Indian strate-
gist, wrote in December that “the country is short of uranium” and
that it was necessary to “get imported uranium for” India’s power
reactors, so as “to conserve all our indigenous uranium for weapon
production purposes.” But some commentators have questioned
this.

During the negotiations leading up to the July 18 Joint State-
ment and the March 2 separation offer, did the Department of
State seek intelligence estimates of the status of India’s nuclear
weapons program and the likely impact of this agreement on that
program? If so, please arrange for the committee to receive copies
of those estimates.

Answer. The Department of State, together with other Executive
branch departments and agencies, engaged as appropriate with the
Intelligence Community on issues relating to India’s nuclear pro-
gram—Dboth its nuclear energy- and nuclear weapons-related di-
mensions. These interactions were not in the nature of a National
Intelligence Estimate, but rather topical briefings, discussions, and
reports.
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Question (11)(a). Arguably, the India deal and proposed NSG
guidelines changes will enable India to devote all its domestic ura-
nium to military purposes.

What are the implications of that for U.S. compliance with its ob-
ligation, under Article I of the Nuclear Non-Proliferation Treaty,
“not in any way to assist, encourage, or induce any non-nuclear
weapon State to manufacture or otherwise acquire nuclear weapons
or other nuclear explosive devices?”

Answer. The U.S.-India Initiative is about civil nuclear coopera-
tion, not about India’s strategic weapons program. Nothing that we
are proposing would violate our NPT obligations, including the Ar-
ticle I obligations cited above. We remain fully committed to up-
holding all of our NPT obligations.

Under Article I of the NPT, nuclear-weapon states such as the
U.S. undertake, inter alia: “. . . not in any way to assist, encourage,
or induce any non-nuclear weapon State to manufacture or other-
wise acquire nuclear weapons or other nuclear explosive devices.”
Under Article ITI(2) of the NPT, all state parties undertake not to
provide certain nuclear material and equipment to any non-nuclear
weapon state (which includes non-parties, such as India) for peace-
ful purposes unless the nuclear material will be subject to safe-
guards.

The NPT does not treat peaceful nuclear cooperation under safe-
guards as assisting a non-nuclear weapon state to manufacture nu-
clear weapons. Indeed, Article III(2) establishes the basis under
which NPT parties may engage in nuclear cooperation with safe-
guarded facilities in countries that are not parties and do not have
full-scope safeguards. The practice of the parties confirms this
view, as a number of countries—the United States, Canada, Rus-
sia, France, China—have provided fuel to India’s safeguarded fa-
cilities, both before and after the NPT entered into force (and be-
fore and after India’s 1974 detonation of a nuclear explosive de-
vice). Russia is also currently providing two light water reactors for
India’s civil nuclear energy program.

In The Nuclear Non-Proliferation Treaty (the leading treatise on
the negotiation of the NPT), Mohamed Shaker reached the same
conclusion: “Almost any kind of international nuclear assistance is
potentially useful to a nuclear-weapon program. However, the ap-
plication of safeguards to all peaceful nuclear assistance to non-nu-
clear weapon States, as required by Article III, provides a means
to establish and clarify the peaceful purposes of most international
nuclear assistance.”

This conclusion is also supported by the practice of the parties
to the NPT. The U.S. and Canada engaged in nuclear cooperation
with India before and after the NPT entered into force. The supply
of fuel under facility-specific INFCIRC/66) safeguards agreements
was understood to satisfy our obligations under the NPT. Even
after India’s 1974 detonation, fuel was provided to India’s safe-
guarded Tarapur reactors by the United States, France, and Rus-
sia. Such fuel supply was understood to be consistent with the
NPT. The Nuclear Suppliers Group did not make the political deci-
sion to adopt full-scope safeguards as a condition of supply until
1992,
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The argument that foreign fuel supply could allow India to de-
vote its domestic uranium substantially or even exclusively to its
weapons program, should India so desire, does not change this
legal conclusion. As previously noted, nothing in the NPT, its nego-
tiating history, or the practice of the parties supports the notion
that fuel supply to safeguarded reactors for peaceful purposes could
be construed as “assisting in the manufacture of nuclear weapons”
for purposes of Article I. Nuclear material and equipment exported
by the U.S. would not be involved in any stage of the process of
manufacturing nuclear weapons.

In essence, nuclear cooperation under safeguards does not fun-
damentally differ from other forms of energy cooperation (e.g., oil
supply, clean coal technology, alternative fuels). All such energy as-
sistance would arguably relieve India of its reliance on domestic
uranium for energy production. Yet such energy assistance clearly
could not be viewed as assisting India in the manufacture of nu-
clear weapons.

Question (11)(b). Arguably, the India deal and proposed NSG
guidelines changes will enable India to devote all its domestic ura-
nium to military purposes.

Has the Department prepared or acquired any legal analysis of
the implications of this deal for our NPT obligations? If so, please
provide copies of such analyses to the committee. If not, please
commission such an analysis and provide the results.

Answer. The answer to 11(a) above sets forth the Department’s
conclusions as to whether the proposed peaceful nuclear coopera-
tion with India is compatible with our NPT obligations. Nothing
that we are proposing under this Initiative would violate our NPT
obligations.

REGIONAL IMPLICATIONS

Question (12)(a). Indian production of more nuclear weapons
could have repercussions in Pakistan and China.

Isn’t Pakistan likely to see India’s declaration of 8 “military” re-
actors as a threat? Won’t that increase the pressure on Pakistan
to increase its own nuclear weapons production?

Answer. We do not believe that enhanced cooperation with India
in the civil nuclear area or greater use of nuclear reactors to
produce energy for the Indian people will contribute to or accel-
erate a regional arms race. Indeed, by bringing nearly two-thirds
of India’s nuclear facilities under safeguards and increasing trans-
parency, the Initiative in effect restricts certain Indian facilities to
only producing civil energy—facilities that could otherwise be used
for nuclear weapons-related purposes. Without this Initiative, India
could use all of its current and planned unsafeguarded reactors for
military purposes. With this Initiative, 8 of the 22 thermal power
reactors could be used for this purpose.

We have kept the Pakistani government informed about our dis-
cussions with India at every appropriate stage. Moreover, both
India and Pakistan have publicly and privately indicated their uni-
lateral commitments to pursue only what they term credible min-
imum deterrents.
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Any potential for an Indo-Pakistani arms competition will be de-
termined by bilateral relations between India and Pakistan. We
would note that their current bilateral relations appear to be im-
proving. Indian Prime Minister Singh recently offered a treaty of
peace, security, and friendship to Pakistan. Pakistan’s Foreign Of-
fice immediately welcomed the offer as a “positive acknowledge-
ment” of the need to move forward on Kashmir and other bilateral
issues, and said that both countries needed to take “bold steps to
resolve the outstanding issues.” As part of their Composite Dia-
logue, India and Pakistan are discussing an agreement concerning
prevention of nuclear accidents and other confidence building
measures.

Question (12)(b). Indian production of more nuclear weapons
could have repercussions in Pakistan and China.

Won't India’s protection of its nuclear weapons program make it
more difficult for China to refrain from assisting Pakistan again?

Answer. China became a party to the Nuclear Non-Proliferation
Treaty in 1992; it is obligated under Article I not in any way to
assist, encourage, or induce any non-nuclear-weapon state to man-
ufacture or acquire nuclear weapons. China pledged in 1996 not to
provide assistance to any unsafeguarded nuclear facilities in any
country. As part of its joining the Nuclear Suppliers Group (NSG)
in 2004, China disclosed its intention to continue cooperation with
Pakistan under the grandfathering exception to the NSG Guideline
provisions requiring full-scope safeguards as a condition of nuclear
supply. This cooperation would include life time support and fuel
supply for the safeguarded Chasma I and II nuclear power plants,
supply of heavy water and operational safety service to the safe-
guarded Karachi nuclear power plant, and supply of fuel and oper-
ational safety service to the two safeguarded research reactors at
PINSTECH. As a member of the NSG, China has pledged—and is
expected—to abide by the NSG Guidelines on the transfers of nu-
clear equipment, technology and material.

If China did seek to provide additional reactors to Pakistan, it
would need NSG accommodation. The NSG operates by consensus,
so China would need the support of all other participating govern-
ments to proceed. We do not believe that the 45 member states of
the Nuclear Suppliers Group would agree to such an accommoda-
tion, and we do not support such an Initiative with Pakistan.

Question (13)(a). Pakistan has reacted adversely to the notion
that India will get civil nuclear commerce, while Pakistan is denied
that benefit.

What repercussions will this have in other policy areas, such as
our effort to get Pakistan to crack down on all terrorist groups in
that country (rather than just on al Qaeda)?

Answer. There are no indications that the Civil Nuclear Coopera-
tion Initiative will have an impact on other policy areas related to
Pakistan. We have kept the Pakistani government informed about
our ongoing discussions with India, and explained our reasons for
not exploring a similar arrangement with Pakistan. At the same
time, we continue to build upon a strong counterterrorism founda-
tion to further extend our relationship with Pakistan. Foreign Sec-
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retary Riaz Khan and a delegation will visit Washington in the last
week of April to initiate the U.S.-Pakistan Strategic Dialogue. The
parties will discuss a broad range of areas for cooperation, includ-
ing in education, energy, economics, nonproliferation, and other
issues.

Pakistan continues to maintain its unilateral commitment to un-
dertake what it calls a “credible minimum deterrent.”

Question (13)(b). Pakistan has reacted adversely to the notion
that India will get civil nuclear commerce, while Pakistan is denied
that benefit.

How will the United States act if China presses for a “Pakistan
exception” similar to the “India exception” that the United States
proposes in the Nuclear Suppliers Group?

Answer. Of the three states that have never been parties to the
Nuclear Non-Proliferation Treaty, India’s circumstances are
unique. It faces real and growing energy needs; it has an advanced
civil nuclear infrastructure and program; it has a solid record in re-
fraining from nuclear exports; and it has made enhanced non-
proliferation commitments that, when implemented, will more
closely align it with the global nonproliferation mainstream than at
any previous time.

The United States is joined by other states, such as France, the
United Kingdom, Russia, and Australia, in viewing India as a spe-
cial case. Because the NSG works on the basis of consensus, any
participating government, including the United States, can block
consensus on actions by the group. There must be a consensus of
all 45 NSG countries in order for there to be an accommodation to
the NSG Guidelines for India, or for any other state that may seek
such treatment.

Thus, any other NSG participating government that might seek
similar accommodations for a partner state—for example, as some
have suggested, the hypothetical case of China seeking an accom-
modation for Pakistan—would need the support of all other partici-
pating governments to implement such accommodation. We do not
believe that the 45 member states of the Nuclear Suppliers Group
would reach consensus on such an accommodation, and we do not
support such an Initiative with Pakistan.

While news reports have cited Pakistani officials as also seeking
normalization of nuclear trade and commerce, the factors that
make the Joint Statement appropriate in India’s case are not
present in either Pakistan or Israel—and certainly not in NPT vio-
lators such as North Korea or Iran.

Question (13)(c). Pakistan has reacted adversely to the notion
that India will get civil nuclear commerce, while Pakistan is denied
that benefit.

How will the United States act if China makes such a “Pakistan
exception” its price for approval of an “India exception” in the
NSG?

Answer. We have no information to indicate that the Chinese
government is The Proposed Legislation even considering such a
position and it would not be prudent to speculate.
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THE PROPOSED LEGISLATION

Question (14)(a). Section 1(a) of the proposed 1eglslat10n begins:
“Notwithstanding any other provision of law. . . .
Why was that phrase included?

Answer. That phrase was used because the provisions of the pro-
posed legislation are intended to supplant certain provisions of ex-
isting law that would otherwise apply to peaceful nuclear coopera-
tion with India.

Question (14)(b). Section 1(a) of the proposed leg1slat10n begins:
“Notwithstanding any other provision of law. . .
What other laws do you wish to supersede? Please be specific.

Answer. (1) Section 123 of the Atomic Energy Act of 1954 (AEA)
with respect to the congressional action necessary to bring into ef-
fect a bilateral agreement for peaceful nuclear cooperation exempt-
ed by the President from one or more of the provisions of section
123(a);

(2) Section 128 of the AEA with respect to the requirement for
a waiver annually of the requirement that the country to receive
a nuclear export under NRC license have IAEA full-scope safe-
guards; and

(3) Section 129 of the AEA with respect to the procedure and
standard for Presidential waiver of the any of the sanctions in sec-
tion 129.

We have not identified any other current statutory provisions
that would be superseded by this provision, but nonetheless wish
to ensure that these modifications to the procedures under section
123 and the waiver authority under sections 128 and 129 are effec-
tive notwithstanding any provisions of law that would require oth-
erwise.

Question (15)(a). In response to a question for the record from
the committee’s hearing of November 2, 2005, you stated that
“ “full civil nuclear cooperation’ with India will not include enrich-
ment or reprocessing technology. We have not yet determined
whether such a prohibition would extend to heavy water produc-
tion.”

Why does the administration’s proposed legislation not reflect the
enrichment and reprocessing limitation?

Answer. The determination in the proposed legislation incor-
porates elements of the U.S.-India Joint Statement; this was not
one of those elements. Moreover, it is not necessary for the legisla-
tion to reflect that limitation, which will be embodied in the bilat-
eral agreement for peaceful nuclear cooperation.

Question (15)(b). In response to a question for the record from the
committee’s hearing of November 2, 2005, you stated that “ ‘full
civil nuclear cooperation’ with India will not include enrichment or
reprocessing technology. We have not yet determined whether such
a prohibition would extend to heavy water production.”

Why does its proposed NSG resolution not include such a limit,
either?



90

Answer. The transfer of enrichment and reprocessing equipment
and technology is addressed in the NSG Guidelines, INFCIRC/254/
Rev.7/Part 1. Therefore, it was not deemed necessary for the pro-
posed resolution to address the matter. We have indicated to our
NSG partners that we do not intend to supply enrichment and re-
processing technologies.

Question (15)(c). In response to a question for the record from the
committee’s hearing of November 2, 2005, you stated that “‘full
civil nuclear cooperation” with India will not include enrichment or
reprocessing technology. We have not yet determined whether such
a prohibition would extend to heavy water production.”

What was the final decision regarding heavy water production?

Answer. The U.S. does not foresee transferring heavy water pro-
duction equipment or technology to India, and the draft bilateral
peaceful nuclear cooperation agreement accordingly makes no pro-
visions for such transfers.

While we seek consensus on an accommodation to allow NSG
suppliers to enter into peaceful nuclear cooperation with India, in-
cluding supply of civil nuclear reactors and fuel for nuclear power
production, we have no indication of current plans on the part of
any of the NSG Participating Governments to transfer heavy water
production equipment or technology to India.

Question (16)(a). Paragraph 1(b)(1) of the proposed legislation re-
quires the President to certify that India has provided “a credible
plan” for separating civil and military facilities “and has filed a
declaration regarding its civil facilities with the TAEA.”

Does the administration believe that the March 2 plan meets the
first test of that paragraph, even though it does not list all facili-
ties to be declared “civil?”

Answer. With respect to 1(b)(1), India’s plan to separate its civil
and military facilities and plans has been submitted to the U.S.
Government and in our view meets this criterion. For it to be cred-
ible and defensible from a nonproliferation standpoint, it had to
capture more than just a token number of Indian nuclear facilities,
which it did by encompassing nearly two-thirds of India’s current
and planned thermal power reactors as well as all future civil ther-
mal and breeder reactors. Importantly, for the safeguards to be
meaningful, India had to agree to apply IAEA safeguards in per-
petuity; it did so. Once a reactor is under IAEA safeguards, it will
remain there permanently and without any conditions. Further, in
our view the plan also needed to include the upstream and down-
stream facilities associated with the safeguarded reactors to pro-
vide a true separation of civil and military programs. India com-
mitted to these steps, and we have concluded that its separation
plan meets the criteria established: it is credible, transparent, and
defensible from a nonproliferation standpoint.

Question (16)(b). Paragraph 1(b)(1) of the proposed legislation re-
quires the President to certify that India has provided “a credible
plan” for separating civil and military facilities “and has filed a
declaration regarding its civil facilities with the IAEA.”
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Will a declaration filed with the JAEA meet the second test, if
it is not yet complete?

Answer. We fully expect that India in the near future will pro-
vide the TAEA with a detailed list of all civil facilities, along with
anticipated timelines for the application of safeguards to those fa-
cilities. Senator Joseph R. Biden (#17a) Question:The Proposed
Legislation

Question (17)(a). Paragraph 1(b)(2) of the proposed legislation re-
quires the President to certify that an agreement between India
and the TAEA has entered into force “requiring the application of
safeguards in accordance with IAEA practices to India’s civil nu-
clear facilities....”

Would safeguards “in a campaign mode” be “in accordance with
TIAEA practices?”

Answer. As noted in the answer to 7c, safeguards have been ap-
plied in this mode before to the Tarapur reprocessing plant.

Question (17)(b). Paragraph 1(b)(2) of the proposed legislation re-
quires the President to certify that an agreement between India
and the TAEA has entered into force “requiring the application of
safeguards in accordance with IAEA practices to India’s civil nu-
clear facilities....”

Would safeguards tied to uninterrupted reactor fuel supply be “in
accordance with IAEA practices?”

Answer. Except for the facility-specific agreements already in
place, India’s safeguards agreement has not yet been negotiated
with the IAEA. The U.S. position remains that safeguards must be
applied to India’s civil nuclear facilities in perpetuity. We have had
discussions with India regarding the question of fuel supplies, and
those discussions will continue. We believe that India can be pro-
vided with appropriate fuel supply assurances without compro-
mising the requirement that there be safeguards in perpetuity.

Question (18)(a). Paragraph 1(b)(3) of the proposed legislation re-
quires the President to certify that “India and the TAEA are mak-
ing satisfactory progress toward implementing an Additional Pro-
tocol that would apply to India’s civil nuclear program.”

Does the administration interpret that paragraph as requiring
that an Additional Protocol have been signed or ratified? Or would
ongoing negotiations suffice?

Answer. The administration would prefer that India sign an Ad-
ditional Protocol with the IAEA prior to the initiation of civil nu-
clear cooperation, but does not expect an Additional Protocol to be
signed prior to submitting the bilateral agreement for peaceful nu-
clear cooperation to the U.S. Congress. Under the language of para-
graph 1(b)(3), it would be a judgment call for the President wheth-
er the progress achieved by India and the IAEA in working out the
terms of an Additional Protocol was satisfactory. This approach
takes account of the fact that India’s Additional Protocol will nec-
essarily be tailored to its safeguards agreement, and therefore is
likely to be negotiated after that safeguards agreement. Implemen-
tation of the Additional Protocol may also take some time.
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Question (18)(b). Paragraph 1(b)(3) of the proposed legislation re-
quires the President to certify that “India and the IAEA are mak-
ing satisfactory progress toward implementing an Additional Pro-
tocol that would apply to India’s civil nuclear program.”

What standards has the administration suggested for an Indian
Additional Protocol with the IAEA?

Answer. The negotiation of the terms of an Additional Protocol
will be a matter between India and the IAEA. The negotiated docu-
ment will need to be approved by the IAEA Board of Governors,
which includes the United States.

Since India will have a military nuclear program that it does not
declare to the TAEA, its Additional Protocol would differ from the
Model Additional Protocol. Nevertheless, it should advance the
TAEA’s ability to track potential nuclear proliferation worldwide. In
that regard, reporting of exports listed in Annex II of the Model
Additional Protocol would be of greatest value. India has pledged
to conclude an Additional Protocol with respect to its civil facilities,
and the Model Additional Protocol has provisions that deal with
the “sites” of nuclear facilities. India has also listed as civil a num-
ber of research and development and other facilities that would not
normally be subject to safeguards, but could be subject to the re-
porting and access provisions of an Additional Protocol.

Question (18)(c). Paragraph 1(b)(3) of the proposed legislation re-
quires the President to certify that “India and the TAEA are mak-
ing satisfactory progress toward implementing an Additional Pro-
tocol that would apply to India’s civil nuclear program.”

Could “satisfactory progress” be achieved if the Additional Pro-
tocol were similar to China’s very limited protocol, rather than to
the one the United States has signed?

Answer. India pledged in the July 2005 Joint Statement to con-
clude an Additional Protocol with respect to its civil nuclear facili-
ties. This goes beyond what is included in China’s Additional Pro-
tocol, which covers only certain cooperation with other countries.
China, of course, is recognized as a nuclear weapon state, while
India is not. The details of India’s Additional Protocol remain to be
determined and negotiated between India and the IAEA. Like In-
dia’s safeguards agreement, the Additional Protocol to that agree-
ment would be tailored to India’s specific circumstances.

Question (19). Paragraph 1(b)(5) of the proposed legislation re-
quires the President to certify only that “India is supporting inter-
national efforts to prevent the spread of enrichment and reprocess-
ing technology.” Don’t we want India to commit more specifically
not to provide enrichment or reprocessing technology to any coun-
try that does not already have a full-up capability?

Answer. Paragraph 1(b)(5) captures part of the Indian commit-
ment with regard to enrichment and reprocessing technology as ex-
pressed in the July 18, 2005 Joint Statement (i.e., to “support
international efforts to prevent the spread of enrichment and re-
processing technology.”) We expect India to fulfill the other part of
this Joint Statement commitment as well by refraining from the
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transfer of enrichment and reprocessing technologies to states that
do not already have them.

Question (20)(a)—(c). David Albright of the Institute for Science
and International Security warns that Indian procurement tenders
for equipment to be used in its own uranium enrichment facility
can be used by other countries to learn how to produce components
for such a facility.

(a) What do you make of his findings?

(b) What are the implications of the fact that one or
more firms in the A.Q. Khan network also assisted India?

(c) What is the administration doing to convince India to
act more responsibly in its procurement of equipment for
its nuclear weapons program?

Answer. We would be happy to discuss these allegations in a
classified setting, as appropriate.

Question (21)(a). Paragraph 1(b)(6) of the proposed legislation re-
quires the President to certify that India “is ensuring that the nec-
essary steps are being taken to secure nuclear materials and tech-
nology” through “the application” of new laws and regulations and
{:hrough “harmonization and adherence to” NSG and MTCR guide-
ines.

W‘})ly not require that India’s laws and regulations be as good as
ours?

Answer. The practice of states is to seek conformity to estab-
lished international standards, and India has agreed to meet those
international standards with respect to the NSG and MTCR. This
approach is reflected in the guidelines of the various supplier
groups, including the NSG and MTCR. UN Security Council Reso-
lution 1540 establishes a mechanism for achieving this goal. This
widely accepted approach was taken with India.

Question (21)(b). Paragraph 1(b)(6) of the proposed legislation re-
quires the President to certify that India “is ensuring that the nec-
essary steps are being taken to secure nuclear materials and tech-
nology” through “the application” of new laws and regulations and
{;hrough “harmonization and adherence to” NSG and MTCR guide-
ines.

Why is there no mention of “enforcement,” as opposed to the
more ambiguous word “application?”

Answer. In the context of this Presidential determination, the
term “application” would have the same meaning and effect as “en-
forcement.”

Question (22)(a). Paragraph 1(b)(7) of the proposed legislation re-
quires the President to certify that supply to India “is consistent
with United States participation in the Nuclear Suppliers Group.”

What does that mean?

Answer. The language of 1(b)(7) requires an objective determina-
tion that peaceful nuclear cooperation with India is consistent with
our status as a member of the Nuclear Suppliers Group (NSG), in-
cluding our commitment to adhere to the NSG Guidelines. This
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means that the NSG will have to have made a policy decision to
accommodate such civil nuclear cooperation with India. Such deci-
sions are taken by consensus of all 45 member states.

Question (22)(b). Paragraph 1(b)(7) of the proposed legislation re-
quires the President to certify that supply to India “is consistent
with United States participation in the Nuclear Suppliers Group.”

Would the administration be able to make such a certification ab-
sent a formal NSG decision, adopted by consensus, to permit such
supply to India?

Answer. We will not undercut the NSG. Consistent with NSG
Guidelines, Participating Governments of the NSG act by con-
sensus. It would not be appropriate to speculate on the nature or
timing of members’ action to address the question of nuclear supply
to India. Paragraph 1(b)(7) reflects this context, including the un-
derstanding that the NSG will operate on a consensus basis.

Question (22)(c). Paragraph 1(b)(7) of the proposed legislation re-
quires the President to certify that supply to India “is consistent
with United States participation in the Nuclear Suppliers Group.”

If one or more countries were to hold out against a change in the
guidelines, could the administration (perhaps with the support of
other countries) reinterpret NSG rules to allow an informal “India
exception” to go into effect?

Answer. As previously noted, paragraph 1(b)(7) is based on the
understanding that the NSG operates on a consensus basis.

Question (23)(a). Subsection 1(d) of the proposed legislation says:
“A determination under subsection (b) shall not be effective if the
President determines that India has detonated a nuclear explosive
device after the date of enactment of this Act.”

What is the effect of this provision?

Answer. Under the proposed legislation, if the President made
the determination in subsection 1(b), the operation of certain re-
quirements of the Atomic Energy Act would be modified with re-
spect to U.S.-India civil nuclear cooperation. However, subsection
1(d) provides that the President’s determination “shall not be effec-
tive” in modifying the operation of these legal requirements if India
is found to have detonated a nuclear explosive device after enact-
ment of the legislation. In other words, if India detonated a device
after enactment of the legislation, U.S.-India civil nuclear coopera-
tion would be subject to the Atomic Energy Act without modifica-
tion. However, previously completed transactions (e.g., nuclear ex-
ports that were legal when made) would not be rendered invalid.
Issues relating to the “right of return” of any such exports would
be subject to the bilateral agreement for peaceful nuclear coopera-
tion.

Detonation would also invalidate the waiver under Brownback II
(P.L. 106-79, section 9001). This would reinstate a wide range of
sanctions under the Glenn amendment (Arms Export Control Act,
section 102(b)), as well as sanctions under the Export-Import Bank
Act (section 2(b)(4)).
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Question (23)(b). Subsection 1(d) of the proposed legislation says:
“A determination under subsection (b) shall not be effective if the
President determines that India has detonated a nuclear explosive
device after the date of enactment of this Act.”

If India were to conduct a nuclear test after the date of enact-
ment, but before the submission to Congress of a peaceful nuclear
cooperation agreement, would such an agreement once again re-
quire a Presidential waiver under section 128 of the Atomic Energy
Act?

Answer. Any waiver of section 128 based on the proposed legisla-
tion would become ineffective upon a finding of detonation. Any
subsequent NRC licensing of nuclear exports to India would be sub-
ject to section 128 without modification, as set forth in the Atomic
Energy Act. The timing of any Indian nuclear test (before or after
submission of the agreement for nuclear cooperation) would not af-
fect this outcome.

Question (23)(c. Subsection 1(d) of the proposed legislation says:
“A determination under subsection (b) shall not be effective if the
President determines that India has detonated a nuclear explosive
device after the date of enactment of this Act.”

If India were to conduct a nuclear test after the submission to
Congress of a peaceful nuclear cooperation agreement, but before
its entry into force, would that agreement require the approval of
both houses of Congress?

Answer. Indian detonation of a nuclear explosive device would be
inconsistent with the fundamental premises of the U.S.-India Civil
Nuclear Cooperation Initiative, including India’s commitment
under the July 18, 2005 Joint Statement to continue its unilateral
nuclear testing moratorium which India has had in place since
1998. We believe India takes this commitment seriously, and that
it intends to uphold it.

Should India nonetheless take such action while Congress was
engaged in reviewing the bilateral peaceful nuclear cooperation
agreement, the political conditions necessary to bring that agree-
ment into force would no longer exist. In addition, as a legal mat-
ter, Congressional review of the agreement would no longer be sub-
ject to the proposed legislation, but would be subject to section 123
of the Atomic Energy Act without modification.

Question (23)(d). Subsection 1(d) of the proposed legislation says:
“A determination under subsection (b) shall not be effective if the
President determines that India has detonated a nuclear explosive
device after the date of enactment of this Act.”

If India were to conduct a nuclear test after a peaceful nuclear
cooperation agreement had entered into force, would the peaceful
nuclear cooperation agreement be null and void? Or would it re-
main in effect?

Answer. The bilateral peaceful nuclear cooperation agreement
would remain in effect as a matter of international law. However,
exports of nuclear equipment and material to India under that
agreement would be prohibited under section 129 of the Atomic En-
ergy Act (which provides for such a prohibition if a country deto-
nates a nuclear explosive device); any prior waiver of section 129
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based on a Presidential determination under the proposed legisla-
tion would no longer be effective.

Question (24)(a)—(c) How would the implementation of a peaceful
nuclear cooperation agreement be affected if India were to engage
in other conduct of concern, such as diversion of U.S. equipment or
proliferation of nuclear weapons technology, if India were to sus-
pend or end its phased separation of nuclear facilities, which will
stretch out until 2014, or if India were to end or suspend its accept-
ance of IAEA safeguards?

(a) Would all nuclear-related export licenses be sus-
pended?

(b) Would equipment or material received from the
United States have to be returned?

(c) Would India become subject to any fines or other pen-
alties?

Answer. Since the U.S.-India agreement for peaceful nuclear co-
operation is under negotiation, it is premature to discuss how spe-
cifically it will be implemented. However, administration officials
have told Congress that we are seeking an agreement that satisfies
all current requirements of U.S. law except for the full-scope IAEA
safeguards requirement in section 123(a)(2) of the Atomic Energy
Act (AEA). Section 123(a)(4) of the AEA—hich will be applicable—
rovides that any agreement for peaceful nuclear cooperation with
a non-nuclear weapon state (which an agreement with India would
be, in accordance with U.S. law) must include “a stipulation that
the United States shall have the right to require the return of any
nuclear materials and equipment transferred pursuant thereto and
any special nuclear material produced through the use thereof if
the cooperating party detonates a nuclear explosive device or termi-
nates or abrogates an agreement providing for IAEA safeguards.”

In addition, such activities by India would likely trigger a cut-
off of nuclear cooperation under section 129 of the AEA. The pro-
posed legislation would allow for waiver of this prohibition based
on the Presidential determination in subsection 1(b). In this regard,
the President would take into account that the activities described
in the question would likely call into question the fundamental
premises upon which the Civil Nuclear Cooperation Initiative is
based.

In addition, several nonproliferation sanctions laws provide for
measures against countries that: detonate a nuclear explosive de-
vice; terminate, abrogate, or materially violate a safeguards agree-
ment with the IAEA; or materially violate a nuclear cooperation
agreement with the U.S. (See section 102(b) of Arms Export Con-
trol Act; section 2(b)(4) of Export-Import Bank Act; section 530 of
Foreign Relations Authorization Act (P.L. 103-236)).

Question (25)(a). The administration’s proposed legislation would
exempt India from the provisions of section 123 of the Atomic En-
ergy Act. Under current law, given that the President would have
to waive the requirement of section 123.a(2) of that Act, such an
agreement would require approval by both houses of Congress.
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Under this proposed legislation, could Congress stop such an
agreement unless, within 60 days of continuous session, it enacted
a joint resolution of disapproval, including voting to override a
Presidential veto?

Answer. Congress would have 90 days of continuous session to
enact legislation disapproving the agreement for cooperation. If the
President vetoed the legislation and Congress wanted nonetheless
to disapprove, it would be able to vote on whether to override.

Question (25)(b). The administration’s proposed legislation would
exempt India from the provisions of section 123 of the Atomic En-
ergy Act. Under current law, given that the President would have
to waive the requirement of section 123.a(2) of that Act, such an
agreement would require approval by both houses of Congress.

Does the administration intend to submit a peaceful nuclear co-
operation agreement that would require the waiver of any require-
ment other than that in section 123.a(2)? If so, please explain.

Answer. No. The administration intends to submit an agreement
for peaceful nuclear cooperation that satisfies the requirements set
forth in section 123(a) of the AEA with the sole exception of section
123(a)(2). The draft legislation proposed by the administration
would also provide for a Presidential waiver, on the basis of speci-
fied determinations, of provisions of AEA sections 128 and 129 in
the specific case of India.

GUARDING AGAINST DIVERSION OF CIVIL COMMERCE TO MILITARY
PURPOSES

Question (26)(a). The Indian separation offer puts some Cana-
dian-type reactors under safeguards and leaves others of the same
type declared “military.” It also proposes only intermittent safe-
guards over the spent fuel reprocessing facility and perhaps, if
there were imported fuel interruptions, over reactors as well.

Under these circumstances, how can the United States ensure
that nuclear equipment or technology sold to India is not diverted
or otherwise assists its nuclear weapons program?

Answer. The TAEA safeguards required by this Initiative are de-
signed to detect, with a view to preventing, the diversion to mili-
tary use of any materials, technologies, or equipment provided to
India’s civil nuclear facilities.

The United States and other suppliers will insist that nuclear
items supplied to India, and special nuclear material produced
through their use, remain under IAEA safeguards. This is a sepa-
rate issue from whether India will maintain IAEA safeguards in
perpetuity on the facilities on its civil list. While India has not yet
completed negotiations with the TAEA, the U.S. position is well-
known.

Question (26)(b). The Indian separation offer puts some Cana-
dian-type reactors under safeguards and leaves others of the same
type declared “military.” It also proposes only intermittent safe-
guards over the spent fuel reprocessing facility and perhaps, if
there were imported fuel interruptions, over reactors as well.
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Did the administration obtain any intelligence analysis on this
matter? If so, please arrange for the committee to receive copies of
such analysis.

Answer. The Intelligence Community has considered this issue,
and has already briefed Senate Foreign Relations Committee and
other Congressional staff. We would be happy to further discuss
this and other related issues in a classified session, as appropriate.

Question (26)(c).The Indian separation offer puts some Canadian-
type reactors under safeguards and leaves others of the same type
declared “military.” It also proposes only intermittent safeguards
over the spent fuel reprocessing facility and perhaps, if there were
imported fuel interruptions, over reactors as well.

Will the United States have clear rights to inspect Indian use of
U.S.? exports? Should there be similar requirements in an NSG con-
text?

Answer. The U.S. and other NSG members rely on IAEA inspec-
tion and monitoring at facilities where IAEA safeguards are being
applied, which will be the only facilities to which U.S. or inter-
nationally-supplied nuclear technology, equipment, and material
will be transferred. Moreover, an Additional Protocol will provide
for broadened IAEA access to facilities and information regarding
nuclear-related activities. These steps are designed to detect, with
a view to preventing, diversion of any civil nuclear cooperation to
India’s military program.

Question (26)(d). The Indian separation offer puts some Cana-
dian-type reactors under safeguards and leaves others of the same
type declared “military.” It also proposes only intermittent safe-
guards over the spent fuel reprocessing facility and perhaps, if
there were imported fuel interruptions, over reactors as well.

How much additional funds will the IAEA need for safeguards?
How much of that amount will India pay? Will the United States
have to put up more money for this?

Answer. Under the Indian separation plan announced in March,
the major additional facilities that would come under safeguards
will be 10 reactors: 8 heavy-water reactors and 2 Russian-supplied
light-water reactors, which will be placed under safeguards be-
tween 2006 and 2014. Moreover, while no specific plans have been
announced, the Indian government has indicated that it will also
seek to purchase additional civil reactors over the next several
years and all such reactors will come under safeguards.

Safeguards costs are difficult to estimate precisely, but in the
past the TAEA has ascribed direct safeguards costs (staff time, cost
of travel, cost of equipment used in inspections, cost of sample
analysis) to similar heavy water reactors of about $200,000—
250,000 per year per facility, and about $50,000 per year per facil-
ity for light water reactors.

The total safeguards budget of the IAEA for 2004 was about $100
million. As a general rule, safeguards applied subject to legally
binding agreements are paid for out of the IAEA’s general budget,
to which all member states contribute. In a number of cases states,
or groups of states such as EURATOM, have voluntarily shared
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some safeguards costs with the Agency, for example by purchasing
equipment installed in facilities in those states.

THE NSG AND ASSURING A LEVEL PLAYING FIELD FOR AMERICAN
COMPANIES

Question (27)(a). What was China’s reaction to the U.S. proposal
at the NSG consultative group meeting in Vienna?

Answer. Since NSG deliberations are generally of a confidential
nature, we would be happy to brief the committee in an appro-
priate setting on our discussions with NSG partners, including
China, regarding the U.S. proposal to accommodate civil nuclear
cooperation with India.

Question (27)(b). Is it true that some states suggested not lifting
restrictions on nuclear trade with India until it stops fissile mate-
rial production for weapons and signs the Comprehensive Test-Ban
treaty? If so, which states were these?

Answer. NSG members have discussed many specific issues in
this context, including the prospect for India suspending fissile ma-
terial production or signing the Comprehensive Test Ban Treaty.
Since NSG deliberations are generally of a confidential nature, we
would be happy to brief the committee in an appropriate setting on
our discussions with NSG partners regarding the U.S. proposal to
accommodate civil nuclear cooperation with India.

Question (28). The draft proposal that the United States sub-
mitted to the NSG experts meeting would enter into force as soon
as it was adopted by the NSG. But U.S. firms would be unable to
sell to India until a peaceful nuclear cooperation agreement entered
into force. That could give foreign firms a head start of many
months, considering that an agreement with India has not even
been negotiated. How should the timing of U.S. action and NSG ac-
tion be adjusted so that companies from all countries get to make
sales at about the same time?

Answer. In part to ensure that U.S. firms are not disadvantaged
with respect to their foreign competitors, we are moving forward in
parallel on the measures that are required for the civil nuclear co-
operation to commence: (a) obtaining NSG consensus on civil nu-
clear cooperation with India, (b) the negotiation of a U.S.-India
agreement for peaceful nuclear cooperation, and (¢) Congressional
consideration of the Initiative and any necessary legislative
changes. While it is not possible to ensure that these separate ac-
tions occur at the same time, in order to ensure a level playing
field for U.S. business, we believe in principle that Congressional
action should precede NSG action.

Question (29)(a). The U.S. proposal to the NSG would allow each
member to approve sales to “safeguarded civil nuclear facilities in
India as long as the participating Government intending to make
the transfer is satisfied that India continues to fully meet” its com-
mitments under the July 18 Joint Statement.

Why should other countries become independent judges of how
faithfully India was fulfilling commitments made to the United
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States? Why not require suppliers to consult with the United
States, or with the NSG, on the question of whether India con-
tinues to fully meet its commitments?

Answer. As is the case with all of the multilateral nonprolifera-
tion regimes, implementation of the NSG Guidelines by Partici-
pating Governments, including nuclear export approvals, is a mat-
ter of national discretion, and subject to each Participating Govern-
ment’s national laws, regulations, and policies. Participating Gov-
ernments make a political commitment to have in place laws and
regulations that ensure effective implementation of the NSG
Guidelines. The NSG Guidelines also call for consultations regard-
ing implementation of the Guidelines, especially in sensitive cases.

After a consensus policy decision is reached in the NSG context
to allow nuclear cooperation with India, it would be up to each sup-
plier to continue to satisfy itself that India continued to meet its
various nonproliferation and safeguards commitments. If a supplier
developed a concern that the criteria were not being met, then the
supplier would be expected to raise the issue in the NSG with
other partners.

Question (29)(b). The U.S. proposal to the NSG would allow each
member to approve sales to “safeguarded civil nuclear facilities in
India as long as the participating Government intending to make
the transfer is satisfied that India continues to fully meet” its com-
mitments under the July 18 Joint Statement.

Why did you not exclude enrichment and reprocessing facilities
from those to which sales could be made? Under this NSG pro-
posal, could sales be made to the reprocessing facility that is used
for both civil and military purposes?

Answer. Within the NSG, there has been no discussion of pos-
sible transfers of enrichment and reprocessing technology to India
or any Indian requests for such technology. As indicated above, we
do not intend to transfer such technology, and our bilateral agree-
ment for peaceful nuclear cooperation will reflect this. Moreover,
NSG Participating Governments have made clear that they cur-
rently are not contemplating any new transfers of enrichment and
reprocessing technology and in fact have been considering strength-
ening controls over such transfers.

Transfers of reprocessing equipment or technology for use in an
unsafeguarded Indian reprocessing facility that is used for military
purposes would not be permissible under the NPT, the NSG Guide-
lines, or U.S. law.

With respect to possible transfers to an Indian reprocessing facil-
ity that is used alternately for military and civil purposes, and that
is intermittently under JAEA safeguards (i.e., when being used for
a civil purpose), as noted in our answer to question 7(e), the supply
of items could only take place if the facility were under safeguards
at the time of supply. Therefore, if India wished to then reprocess
unsafeguarded spent fuel in an unsafeguarded campaign mode, it
would have an obligation to the supplier under the terms of supply
to remove any such supplied components or equipment from the fa-
cility before operating the facility in that mode. Removal would not
appear to be a practical option if the components or equipment
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were important to the operation of the plant. Moreover, as a matter
of policy, the United States does not intend to supply enrichment
or reprocessing technology, equipment, or components to India.

Question (30). What is the administration’s position on Russia’s
recent proposal to supply fuel to the Tarapur reactors, which the
administration opposed in 2001?

Answer. We expressed our strong disappointment to both Russia
and India regarding the Russian decision to once again, as in 2001,
supply nuclear fuel to the Tarapur reactors. The United States and
the great majority of other NSG Participating Governments strong-
ly disagreed with the Russian position that the safety exemption to
the full-scope safeguards supply policy in the NSG Guidelines ap-
plied to Tarapur. We also expressed concern to both Russia and
India that the Russian decision to supply without prior NSG con-
sultation would lead NSG Participating Governments to be less
open-minded when considering the U.S. proposal for civil nuclear
cooperation with India.

STATEMENTS BY UNDER SECRETARY BURNS

Question (31)(a). Secretary Burns, you told the U.S. Chamber of
Commerce on March 14 that “India has . . . promised that all of
the upstream and downstream nuclear research facilities . . . shall
come under safeguards.” But the separation plan document tabled
in the Indian Parliament on March 7, 2006, did not contain a full
list of such facilities.

Where is India’s promise made clear?

Answer. In paragraph 14 of India’s separation plan, sections (v)
and (vi) address the issue of upstream and downstream facilities.
To date, a full list of the facilities to be safeguarded has not been
made public by the Indian government. We fully expect that India
will make such a list available in the near future.

Question (31)(b). Secretary Burns, you told the U.S. Chamber of
Commerce on March 14 that “India has . . . promised that all of
the upstream and downstream nuclear research facilities . . . shall
come under safeguards.” But the separation plan document tabled
in the Indian Parliament on March 7, 2006, did not contain a full
list of such facilities.

Will you provide the committee with the negotiating record of
this agreement, so that we can understand precisely what the two
parties have agreed to?

Answer. We would be happy to brief the committee on our under-
standing of the scope of the undertakings in the U.S.-India Civil
Nuclear Cooperation Initiative, including discussions between the
U.S. and India related to it.

Question (31)(c). Secretary Burns, you told the U.S. Chamber of
Commerce on March 14 that “India has . . . promised that all of
the upstream and downstream nuclear research facilities . . . shall
come under safeguards.” But the separation plan document tabled
in the Indian Parliament on March 7, 2006, did not contain a full
list of such facilities.
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Has India also promised that the fuel used in its civil reactors
and the spent fuel removed from them will be under safeguards?

Answer. Under the Initiative, India has committed to place its
current and planned civil reactors under IAEA safeguards. The fuel
used in all the reactors designated as civil will be safeguarded after
entry into force of the safeguards agreement with respect to that
facility, and the safeguards will follow the material if it is removed
from the reactor facility (for example, to a repository). Under cur-
rent arrangements, India’s four safeguarded reactors and associ-
ated spent fuel are already under IAEA safeguards. We would not
expect that spent fuel that was removed from civil reactors before
the Initiative goes into effect and IAEA safeguards are applied
would be safeguarded.

Question (31)(d). Secretary Burns, you told the U.S. Chamber of
Commerce on March 14 that “India has . . . promised that all of
the upstream and downstream nuclear research facilities . . . shall
come under safeguards.” But the separation plan document tabled
in the Indian Parliament on March 7, 2006, did not contain a full
list of such facilities.

If so, why is only one spent fuel repository noted in the plan ta-
bled in India’s Parliament?

Answer. Spent fuel pools are for temporary storage of spent fuel.
Most spent fuel pools are located at reactors and considered part
of the reactor facility, but the two specifically identified in India’s
separation plan—paragraph 14, section (vi)—are “away from reac-
tor” spent fuel storage pools that would also be safeguarded. We
would expect that spent fuel storage pools of reactors declared as
civil would be safeguarded, consistent with IAEA practice. (Sepa-
rate, away-from-reactor spent fuel storage facilities would be safe-
guarded if they contain safeguarded spent fuel from civil reactors.)

Question (32)(1). Secretary Burns, you told the U.S. Chamber of
Commerce that “India has decided—to adhere to the Australia
Group and the Wassenaar Arrangement.” That would be an impor-
tant, positive step; India has previously declined to bar chemical
weapons-usable exports unless the items were on the smaller lists
in the Chemical Weapons Convention.

Has any Indian official announced this decision?

Answer. We have discussed with India the importance of India
harmonizing its control lists with those of the Australia Group and
Wassenaar Arrangement. To date, we have not received an official
announcement by the Indian government indicating it has har-
monized its control lists or unilaterally adhered. We continue to
discuss these issues with the Indian government in the context of
our bilateral discussions.

Question (32)(b). Secretary Burns, you told the U.S. Chamber of
Commerce that “India has decided—to adhere to the Australia
Group and the Wassenaar Arrangement.” That would be an impor-
tant, positive step; India has previously declined to bar chemical
weapons-usable exports unless the items were on the smaller lists
in the Chemical Weapons Convention.
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Can you provide the committee any paper that documents this
decision?

Answer. We will inform Congress of any developments con-
cerning India’s harmonization or unilateral adherence as they
occur.

Question (32)(c). Secretary Burns, you told the U.S. Chamber of
Commerce that “India has decided—to adhere to the Australia
Group and the Wassenaar Arrangement.” That would be an impor-
tant, positive step; India has previously declined to bar chemical
weapons-usable exports unless the items were on the smaller lists
in the Chemical Weapons Convention.

Has India prepared legislation to conform its export control law
to those regimes? Are you assisting India in that regard?

Answer. India’s May of 2005 “Weapons of Mass Destruction and
Their Delivery Systems (Prohibition of Unlawful Activities) Act”
(WMD Act) and subsequent implementing regulations greatly
strengthen India’s export control capabilities. On the whole, the Act
and implementing regulations bring Indian export controls closer
in line with widely accepted export control standards for preventing
WMD proliferation and are consistent with the kinds of measures
that UNSCR 1540 requires states to implement. We continue to
discuss with the Indian government the steps for bringing its ex-
port control standards and practices fully in line with those of the
international regimes, including issues relating to implementation
and enforcement. We also continue to engage with India in coopera-
tive programs under the Export Control and Related Border Secu-
rity (EXBS) program.

TEXTS OF AGREEMENTS

Question (33)(a). Please provide to the committee copies of any
signed or initialed documents between the United States and India
on this matter.

Please provide also any agreed minutes, exchanges of letters, or
memoranda documenting each country’s understanding of the
agreements that have been reached.

Answer. The U.S.-India Civil Nuclear Cooperation Initiative is
set out in the July 18, 2005 and March 2, 2006 Joint Statements,
which are political statements and were neither signed nor ini-
tialed. The separation plan was not a bilateral document, but a
unilateral document issued by India, following discussions with the
United States. There are no other documents of the sort described
in the question.

Question (33)(b). Please provide to the committee copies of any
signed or initialed documents between the United States and India
on this matter.

Please also provide, and up-date periodically, the rolling text of
the U.S.-India peaceful nuclear cooperation agreement.

Answer. We have begun initial discussions on the bilateral agree-
ment for peaceful nuclear cooperation with India. We would be
happy to arrange briefings for the committee on the outlines of
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what is contained in the text. In this regard, we note that the texts
of the section 123 agreements with non-nuclear weapon states that
are currently in force and previously reviewed by Congress are il-
lustrative of the content we are seeking in an agreement with India
(with the exception of a provision for full-scope IAEA safeguards in
India). Congress will have an opportunity to fully review the agree-
ment once negotiations are complete and the agreement has been
submitted for congressional review.
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U.S.-INDIA ATOMIC ENERGY COOPERATION:
THE INDIAN SEPARATION PLAN AND THE
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WEDNESDAY, APRIL 5, 2006,

U.S. SENATE,
COMMITTEE ON FOREIGN RELATIONS,
Washington, DC.

The committee met, pursuant to notice, at 9:32 a.m. in Room SH-
216, Hart Senate Office Building, Hon. Richard G. Lugar, chairman
of the committee, presiding.

Present: Senators Lugar [presiding], Chafee, Allen, Alexander,
Biden, Sarbanes, Kerry, Feingold, Boxer, Bill Nelson, and Obama.

OPENING STATEMENT OF HON. RICHARD G. LUGAR,
U.S. SENATOR FROM INDIANA

The CHAIRMAN. This meeting of the Senate Foreign Relations
Committee is called to order.

The committee meets today to examine the United States-India
Civilian Nuclear Agreement. The Indian Nuclear Agreement is one
of the most ambitious foreign policy initiatives to come before Con-
gress in many years. In view of the importance of the committee’s
work on this agreement, we’re especially pleased to welcome Sec-
retary of State Condoleezza Rice. We look forward to this public op-
portunity to explore, in depth, the agreement and its implications.

Last Wednesday, the committee met in closed session with Under
Secretary Nick Burns and Under Secretary Bob Joseph to hear the
Bush administration’s views with regard to the India Nuclear
Agreement. The briefing was well attended, and members listened
carefully to the presentation. The briefing encompassed a broad
range of topics, but I believe we have only scratched the surface of
this intricate agreement and the national security questions it has
raised. Indeed, some months ago, I submitted to the State Depart-
ment 82 questions related to the agreement as the initial step to-
ward establishing a dialogue that would help Congress make an in-
formed decision. The State Department has provided answers to all
82 of these questions. A copy of this lengthy exchange has been
provided to members of the committee, and it can be accessed on
my office Web site by the public.

(105)
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I expect, however, that this hearing will generate many addi-
tional questions from members. Given the complexity and impor-
tance of the issue, the administration must continue to be respon-
sive to this committee and to the entire Congress.

The committee is cognizant of how valuable a closer relationship
with India could be for the United States. I believe we will find lit-
tle argument in Congress with the general premise that the na-
tional security and economic future of the United States would be
enhanced by a strong and enduring partnership with India. Our
nations share common democratic values, and the potential of our
economic engagement is limitless. The progress made by India in
the last decade is one of the world’s major success stories. With a
well-educated middle class that is larger than the entire United
States population, India can be an anchor of stability in Asia and
an engine of global economic growth.

Despite this success, the Indian Government recognizes that
much of its growing population still lives in poverty; and to over-
come these conditions, it will need more trade, more scientific and
technical cooperation, and, most of all, more energy.

India’s energy needs are expected to double by 2025. The United
States has an interest in expanding energy cooperation with India
to develop new technologies, cushion supply disruptions, cut green-
house gas emissions, and prepare for declining global fossil-fuel re-
serves.

The United States’ own energy problems will be exacerbated if
we do not forge energy partnerships with India, with China and
other nations experiencing rampant economic growth. That is why
I've introduced Senate bill 2435, the Energy, Diplomacy, and Secu-
rity Act, which would encourage international energy dialogues and
advance a broad range of energy diplomacy goals.

But in pursing a nuclear relationship with India, we must deal
with some fundamental facts. India has not signed the Nuclear
Non-Proliferation Treaty. It has built and tested nuclear weapons,
and it has declared its intention to continue its nuclear weapons
programs and the production of fissile material. Although the U.S.-
India Civilian Nuclear Agreement would move India into a closer
relationship with the International Atomic Energy Agency, and
would put more Indian reactors under safeguards, it would not pre-
vent India from expanding its nuclear arsenal. If Congress ap-
proves this agreement, we’ll be establishing a new course after dec-
ades of declining any cooperation with India’s nuclear program.

It was apparent, from our earlier briefing, that the Bush admin-
istration considered the implications of this agreement on our
international nonproliferation posture. After weighing many fac-
tors, the President and his team came down on the side of con-
cluding the agreement with the Indian Government. They judged
that the deal could be implemented without undercutting our non-
proliferation advocacy and that its benefits included stronger In-
dian cooperation with international nonproliferation efforts.

Now Congress must undertake its own exhaustive deliberations,
and we must reach our own conclusions. No one should suggest
that the answers to our questions are either easy or obvious. What
is required is a thorough bipartisan review of this agreement in the
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context of nonproliferation goals, global energy requirements, envi-
ronmental concerns, and our geostrategic relationship with India.

We especially thank Secretary Rice for joining us today after a
long and successful trip, and for this opportunity to engage with
her on this very important agreement.

And, indeed, Secretary Rice, we are honored that you are here.
I'll recognize my distinguished colleague Senator Biden for his
opening statement, at the time that he comes to the hearing this
morning. But, for the moment, we would like to proceed with your
testimony, and we ask that it be as comprehensive as you wish. Do
not worry about time limits. We are here to hear you, and then to
have an opportunity to raise questions with you.

STATEMENT OF HON. CONDOLEEZZA RICE, SECRETARY OF
STATE, DEPARTMENT OF STATE

Secretary RICE. Well, thank you very much, Senator Lugar.

Mr. Chairman, members of the committee, thank you very much
for this opportunity to come and discuss with you this, indeed,
pathbreaking U.S.-India Civil Nuclear Cooperation Agreement. And
it obviously deserves the support of the U.S. Senate, but we also
understand that it deserves the thorough review of the Senate be-
fore giving that support. And so, that is why I'm here. And I want
to note that we are prepared to continue our discussions and our
briefings to the point that you feel that you have the information
that you need to make this determination.

Let me note that I have longer, more—a fuller testimony that I
would like to have entered into the record.

The CHAIRMAN. It will be made part of the record in full.

Secretary RICE. Thank you very much.

India’s society is open and free. It is transparent and stable. It
is multiethnic. It is multi-—a multireligious democracy that is
characterized by individual freedom and the rule of law. It is a
country with which we share common values.

India will soon be the world’s most populous nation, and Amer-
ica’s exports to India have doubled in only the past 4 years. And,
of course, India is a rising global power that we believe can be a
pillar of stability in a rapidly changing Asia. In other words, in
short, India is a natural partner for the United States.

But, for too long during the past half century, during the cold
war, in particular, because of both domestic policies and foreign
policies, India and the United States were estranged. And one ele-
ment of this estrangement was India’s complete disregard—or In-
dia’s complete isolation from the policies that the United States
was concerned about concerning proliferation of weapons of mass
destruction.

Now, as a result of India’s decision to have a nuclear program,
to test nuclear weapons, to build a nuclear program, as did Paki-
stan, India’s adversary in that region, we adopted nonproliferation
policies to try and constrain and change Indian behavior. But I
think that it is entirely clear now that those past nonproliferation
policies did not achieve their goals. In fact, they had no effect on
India’s development of nuclear weapons. They didn’t prevent India
and Pakistan from testing nuclear weapons in 1998. They contrib-
uted little to lessening regional tensions, which brought India and
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Pakistan repeatedly to the brink of war. And all of this simply re-
sulted in a more isolated India, especially isolated from the stand-
ards and practices of the nuclear nonproliferation establishment
that have been development and maturing over the last decades?

Now let us consider the future that we could have instead. The
initiative that we are putting before you and asking for legislation
to amend the Atomic Energy Act of 1954 will advance international
security, enhance energy security, further environmental protec-
tion, and increase business opportunities for both our countries. All
of these benefits must be viewed in this larger context, of course,
of how the initiative itself elevates the U.S.-India relationship to
the new strategic level that we desire.

The initiative, first and foremost, will deepen that strategic part-
nership. The United States and India are laying the foundation for
cooperation on major issues in the region and beyond, building on
and building up a broad relationship between our peoples and gov-
ernments.

I was just with President Bush in India, and I can tell you that
the discussion was broad and multifaceted. It was a discussion not
just between governments, but between peoples, discussions about
how to improve agriculture in India, much as we helped to spur the
Green Revolution in India of the ’60s. We talked about the ability
for India to access the new technologies to increase its agricultural
production. There were discussions about Indian education and the
desire for all of India’s people to be able to access the new knowl-
edge-based economy that is growing so rapidly in India. And, of
course, there were discussions between CEOs of Indian companies
and American companies, showing that this is a broad relationship
that is not just government-to-government relationship, but one
that is fundamentally affecting our societies.

Now, in order to fully realize the potential of this vision for
India, we do have to deal with the longstanding impediments asso-
ciated with civil nuclear cooperation, and we need to resolve them
once and for all. We believe that this initiative will unlock the
progress of our expanding relationship in other areas.

The initiative will clearly enhance energy security. India is a na-
tion of over a billion people, with an economy growing at approxi-
mately 8 percent each year. It has a massive and rapidly growing
appetite for energy. It is now the world’s sixth largest consumer of
energy. Diversifying energy’s—India’s energy sector will help it to
meet its ever increasing needs and, more importantly, ease its reli-
ance on hydrocarbons and unstable sources, like Iran. This is good
for the United States.

Secondly, the initiative will benefit the environment. Nuclear en-
ergy is, after all, clean energy. And providing India with an envi-
ronmentally friendly energy source like nuclear energy is an impor-
tant goal. India’s carbon emissions increased 61 percent between
1990 and 2001. That number is surpassed only by China.

This initiative will create opportunities for American jobs. Nu-
clear cooperation will provide a new market for American nuclear
firms, as well as assist India’s economic development. The initia-
tive may add as many as three to five thousand new direct jobs in
the United States, and about 10,000 to 15,000 indirect jobs in the
United States, as the United States is able to engage in nuclear
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commerce and trade with India. By helping India’s economy to
grow, we would, thus, be helping our own.

Finally, this initiative does strengthen the international nuclear
nonproliferation regime. I know that there has been a lot of con-
cern about the Non-Proliferation Treaty and India’s refusal to join,
and, indeed, the view that India should not join as a nuclear-weap-
ons state, a view that we continue to hold.

I want to say to the chairman and to the committee that the
United States values greatly the Non-Proliferation Treaty. It is one
of the cornerstones of our nonproliferation policy. But, of course,
there is a broader nonproliferation regime, as well. And we believe
that the continued isolation of our strategic partner from that re-
gime is the wrong policy choice. The initiative is, thus, a strong net
gain for nonproliferation, in general.

I might just note that the custodian of the nonproliferation re-
gime, Mohammed ElBaradei, has been, from the very beginning, a
strong supporter of this initiative, and he remains so. I should
note, also, that Great Britain and France are strong supporters,
and Russia supports it, as well. Both Prime Minister Blair and
President Chirac have issued statements in that regard.

Now, I want to take just a moment to take, head-on, if you will,
several criticisms that have been made of the initiative. And let me
associate myself with what the chairman said, it is a pathbreaking
agreement, and, of course, one always has to balance the various
factors in deciding whether or not it is worth pursuing. We believe
that the criticisms can be addressed. And I will address them here.

First, India would never accept a unilateral freeze or cap on its
nuclear arsenal. We raised this with the Indians, but the Indians
said that its plans and policies must take into account regional re-
alities. No one can credibly assert that India would accept what
would amount to an arms control agreement that did not include
other key countries, like China and Pakistan.

Second, the initiative with India does not seek to renegotiate or
amend the NPT. India is not, and is not going to become, a member
of the NPT as a nuclear-weapons state. We are simply seeking to
address an untenable situation. India has never been party to the
NPT, and this agreement does not bring—but this agreement does
bring India into the nonproliferation framework, and thus strength-
en the regime.

Third, civil nuclear cooperation with India will not lead to an
arms race in South Asia. Nothing we or any other potential inter-
national suppliers provide to India under this initiative will en-
hance its military capacity or add to its military stockpile. More-
over, the nuclear balance in the region is a function of political and
military—the political and military situation in the region. We are
far more likely to be able to influence those regional dynamics from
a position of strong relations with India, and, indeed, with Paki-
stan.

Fourth, this initiative does not complicate our policies toward
countries like North Korea or Iran. It is simply not credible to com-
pare India to North Korea or to Iran. While Iran and North Korea
are violating their IAEA obligations, India is making new obliga-
tions by bringing it—the IAEA into the Indian program and seek-
ing peaceful international cooperation. Iran, and especially North
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Korea, are, of course, closed, nondemocratic societies. India is a de-
mocracy. In fact, India is increasingly doing its part to support the
international community’s efforts to curb the dangerous nuclear
ambitions of Iran.

In sum, the U.S.-India Civil Nuclear Cooperation Initiative is a
strategic achievement. It’s good for America. It’s good for India.
And it’s good for the international community.

I know that there is a history that we are trying to overcome.
But the time comes when you must deal with the realities and, in-
deed, overcome that history. President Bush and I look forward to
Congress as a full partner in this initiative. Your support for this
legislation is crucial, and we ask you to lend it.

Together, we can seize this tremendous opportunity to solidify a
key partnership that will advance American interests, the ideals of
peace and prosperity and liberty, for which we stand.

Thank you, Mr. Chairman. I very much look forward to answer-
ing the questions of the distinguished members of the committee.

Thank you.

[The prepared statement of Secretary Rice follows:]

PREPARED STATEMENT OF SECRETARY OF STATE CONDOLEEZZA RICE

Mr. Chairman and Members of the committee, thank you for the opportunity to
testify today. I am pleased to discuss with you why President Bush and I think that
the U.S.-India Civil Nuclear Cooperation Initiative deserves the support of the
United States Senate.

On March 2 in New Delhi, the United States and India reached a historic under-
standing on civil nuclear cooperation. This strategic achievement will advance en-
ergy security, further environmental protection, foster economic and technological
development in both of our countries, bolster international security, and strengthen
the global nonproliferation regime. All of these benefits, however, must be viewed
in a still larger, still greater context: What this initiative does to elevate the U.S.-
India relationship to a new, strategic height.

Recall for a moment where we were before this initiative. For too long during the
past half century, differences over domestic policies and international objectives
kept India and the United States estranged. We had a bedeviled relationship, a
structural ambivalence between the world’s leading democracy and the world’s larg-
est democracy. For years, relations between our two countries were constrained,
thereby limiting America’s ability to shape a productive future for South and Cen-
tral Asia, which will be one of the most dynamic regions in the 21st century.

Our past nonproliferation policies toward India had not achieved their purposes.
They had no effect on India’s development of nuclear weapons. Nor did they prevent
India and Pakistan from testing nuclear weapons in 1998. They had contributed lit-
tle to lessening regional tensions, which brought India and Pakistan repeatedly to
the brink of war.

These policies also left us with a more dangerous energy future. They effectively
forced India to rely on oil and gas from Iran and the Persian Gulf, or on desta-
bilizing competition over waterways to produce hydroelectric power.

All of this resulted in a more 1solated India—isolated especially from the stand-
ards of the nuclear nonproliferation establishment, prevented from reaping the ben-
efits of a long history of global cooperation. This left India fostering insular and re-
sentful attitudes, protecting a sheltered nuclear industry.

When President Bush came into office, he judged that our relations with India
would be central to the future success of U.S. foreign policy in South Asia and
around the world. He resolved to transform our relationship with India, and in the
past five years, that is exactly what we have done. The world’s oldest democracy
1s now building a global partnership with the world’s largest democracy. As the
President said in New Delhi: “India in the 21st century is a natural partner of the
United States because we are partners in the cause of human liberty.”

This partnership is founded on common interests and shared ideals:

e Democracy: India’s society is open and free, transparent and stable. It is a vi-
brant, multi-ethnic, multi-religious democracy characterized by individual free-
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dom, the rule of law, and a constitutional government that owes its power to
free and fair elections. It is a positive model in the international community.

e Security: India is a rising global power and a pillar of stability in a rapidly
changing Asia. India will continue to possess sophisticated military forces that,
just like our own, remain strongly committed to the principle of civilian control,
and will in the future help to promote peace in Asia and across the world.

e Prosperity: India is committed to economic liberty and strong growth. It has an
immense, skilled, and youthful workforce. It will soon be the world’s most popu-
lous nation, with the world’s largest and fastest growing middle class. By 2025,
India will most likely rank among the world’s five largest economies. American
exports to India have doubled in only the last four years.

Developing civil nuclear cooperation with India represents the promise of this new
partnership—a partnership that will become one of the most important we have
with any country in the 21st century. Recall again where we were with India before
we launched this initiative: a conflicted relationship, the wrong energy incentives,
and a failed nonproliferation policy. Today, I want to discuss what we can have in-
stead: a strategic partnership, enhanced energy security, greater environmental pro-
tections, increased business opportunities, and of course, a more secure future.

Taken together, the before and after comparison is compelling: This initiative is
good for America. It is good for India. And it is good for the international commu-
nity. So let us move forward with it.

THE U.S.-INDIA CIVIL NUCLEAR COOPERATION INITIATIVE

Before I turn to the benefits of our Civil Nuclear Cooperation Initiative, let me
first run through the specifics of the initiative itself. The basic agreement is this:
India has pledged, for the first time in 30 years, to submit its entire civil nuclear
program to international inspection and to take on significant new nonproliferation
commitments in exchange for full civil nuclear cooperation with the international
community. With this initiative, the world is expecting India to be a full partner
in nonproliferation, and India is expecting the world to help it meet its growing en-
ergy needs.

Specifically, India has agreed to place all future civil reactors—both breeder and
thermal—under permanent International Atomic Energy Agency (IAEA) safeguards
and to continue its unilateral moratorium on nuclear testing. India will also place
a majority (14 out of 22) of its existing and planned power reactors under safe-
guards by 2014. Under this initiative, 65 percent of India’s thermal reactors will be
brought under safeguards, a figure that the Indian government has said could rise
as high as 90 percent as India procures more civil reactors in the next 15 years.
To put this in perspective, imagine the alternative: Without this initiative, 81 per-
cent of India’s current power reactors—and its future power and breeder reactors—
would continue to remain outside of IAEA safeguards. The Indian nuclear power
program would remain opaque, a nuclear black box.

Once this initiative is implemented, potential American and international sup-
pliers will be able to invest in India’s safeguarded civil facilities solely for energy
production and other peaceful purposes. The safeguards required by this initiative
are designed to help detect, and thereby help prevent, the diversion to military use
of any materials, technologies, or equipment provided to India’s civil nuclear facili-
ties. Once a reactor is under IAEA oversight, safeguards will be in place perma-
nently and without any conditions.

But that is not all. The Indian government will negotiate and sign an Additional
Protocol with the IAEA, and it will work with the United States to conclude a multi-
lateral Fissile Material Cutoff Treaty. India has also agreed to create a robust na-
tional export control system that includes harmonization with and adherence to the
Missile Technology Control Regime and Nuclear Suppliers Group guidelines. Fi-
nally, India will continue its unilateral moratorium on testing and refrain from
transferring enrichment and reprocessing technologies to states that do not possess
them. Just last June, as part of our ongoing discussions on civil nuclear cooperation,
India’s parliament passed a landmark WMD export control law that significantly
upgraded and improved India’s ability to counter the proliferation of materials re-
lated to weapons of mass destruction. This law makes such proliferation a crime in
India, just as it is in the United States.

For this initiative to go forward now, both parties must meet their obligations.
For our part, President Bush is committed to work with the U.S. Congress to amend
relevant domestic laws—the Atomic Energy Act of 1954—and to seek agreement
within the Nuclear Suppliers Group to accommodate this cooperation. The United
States will also negotiate an agreement on peaceful nuclear cooperation with India,
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which we will submit to the Congress, and seek to assure the reliable supply of nu-
clear fuel to India through multiple avenues and instruments.

India has commitments as well, and it is already acting on them. In fact, the
Chairman of India’s atomic energy commission is traveling to Vienna this week to
begin negotiations with the IAEA on both a safeguards agreement and an Addi-
tional Protocol. India has delivered to us a list of specific reactors to be placed under
safeguards and a general timeline for doing so. Under this plan, all 14 reactors will
be offered for safeguards by 2014. In addition, India will place associated upstream
and downstream facilities under safeguards and has declared nine research facilities
as civilian. India has also provided initial verbal comments on our draft agreement
for peaceful nuclear cooperation.

In the coming months, we hope that India will also take a number of additional
measures to further strengthen its commitment to global nonproliferation. In addi-
tion to adhering to the Missile Technology Control Regime and Nuclear Suppliers
Group Guidelines, as India committed in the July 18 Joint Statement, these addi-
tional measures include, for example, announcing its intention to participate in the
Proliferation Security Initiative and harmonizing its export control lists with the
Wassenaar Arrangement and the Australia Group. We are in constant discussion
with our Indian counterparts and will continue to press these and other non-
proliferation measures through the course of our strategic partnership.

Mr. Chairman, as you know, implementing this initiative will require a carefully
orchestrated series of events involving the coordination of not only the two govern-
ments, including the U.S. Congress, but also the IAEA and the Nuclear Suppliers
Group. It is our vision and our hope that progress can be achieved on several fronts
simultaneously.

Once implemented, this initiative with India will benefit the United States in five
important and linked ways.

1. The Initiative Will Deepen Our Strategic Partnership

This initiative is a key element of our growing strategic partnership with India:
we believe it will help make India one of our most valuable global partners and help
make possible significant achievements in many other areas of cooperation.

More than two million Indians, many of them now U.S. citizens, live in the United
States. More Indians study in our universities than students from any other foreign
country. India is the largest source of skilled temporary workers coming to the
United States and the second largest source of legal migration. The United States
and India have committed to doubling bilateral trade within three years.

The explosive growth of private ties between our peoples is magnified by new ini-
tiatives between our governments. Last summer’s historic summit between the
President Bush and Prime Minister Singh embodied the strategic achievements of
the first four years of our nations’ new relationship. The President’s recent visit to
India has shown how much more can be accomplished. Both leaders committed
themselves to fostering a second Green Revolution in agriculture, to advancing
space exploration, and to establishing a new science and technology partnership.
They pledged to increase democracy promotion efforts, to invest in energy security,
and to double bilateral trade within three years. And they decided to expand de-
fense cooperation through a new maritime security initiative.

In other words, the United States and India are laying the foundation for coopera-
tion on major issues in the region and beyond, building on and building up a broad
relationship between our peoples and our governments. We will not fully realize this
vision, however, unless the impediments associated with civil nuclear cooperation,
which have complicated all efforts to improve bilateral relations during the last thir-
ty years, are resolved once and for all. The structural ambivalence must be resolved.
This initiative is the key that will unlock the progress of our expanding relationship.

And imagine, Mr. Chairman, what would happen if this initiative were defeated,
or changed in a way that fundamentally alters its substance. All the hostility and
suspicion of the past would be redoubled. And think of Prime Minister Singh, who
has braved the shouted dissent of his anti-American critics. We would hand the en-
emies of this new relationship a great victory—We would slide backward when we
should be striding forward.

2. The Initiative Will Enhance Energy Security

The global search for new and stable sources of energy is now a defining issue
in all aspects of international life. Civil nuclear cooperation with India will help it
meet its rising energy needs without increasing its reliance on unstable foreign
sources of oil and gas, such as nearby Iran. Diversifying India’s energy sector will
help to alleviate the competition among India, the United States, and other rapidly
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expanding economies for scarce carbon-based energy resources, thereby lessening
pressure on global energy prices.

India—a nation of over a billion people, with an economy growing at approxi-
mately 8 percent each year—has a massive and rapidly growing appetite for energy.
Huge population growth, expanding industrial production, economic development,
urbanization, and increased motor vehicle ownership are all driving this insatiable
energy demand. Between 1980 and 2001, demand increased by 208 percent. By con-
trast, China, often thought of as the next big energy consumer, saw a 130 percent
increase over the same period. In 2003, India was the sixth largest consumer of en-
ergy in the world behind only the United States, China, Russia, Japan, and Ger-
many.

To meet its mounting power demands, the Indian government plans to double its
capacity to produce electricity within the next eight years. With Congressional en-
dorsement of the U.S.-India Civil Nuclear Cooperation Initiative, a large proportion
of that growth would be in clean nuclear technology.

Currently, over 50 percent of India’s total energy, and 70 percent of India’s elec-
tric power generation, is derived from coal. Of the remaining 50 percent, nearly 35
percent is derived from oil; seven percent from natural gas; five percent from hydro-
electric power; and about one percent from renewable sources like solar and wind.
Only two percent of India’s total power generation comes from nuclear energy. To
put this in perspective, even the United States, which has historically limited nu-
clear energy use, derives over 20 percent of its power from nuclear energy. Japan
derives 30 percent, and France roughly 78 percent.

India’s operating civil nuclear power plants currently have approximately 3,310
megawatts of installed capacity. Given the opportunity, India plans to invest quickly
in additional civil nuclear reactors so that, by 2020, its capacity to produce elec-
tricity from clean nuclear technology would reach 20,000 megawatts—a six-fold in-
crease. Under this plan and further long-term objectives, approximately 20 percent
of India’s total energy production would eventually be met by nuclear technology,
thus significantly decreasing the growth in its reliance on fossil fuels.

Since the historic March 2 announcement, senior officials in India’s atomic energy
establishment have indicated their desire to exceed the 20,000 megawatts target
through the accelerated import of high-unit capacity foreign reactors to further re-
duce their dependence on dirty coal and fossil fuels. This decrease will be welcome,
as India’s demand for oil and natural gas is immense and will only increase as its
economy grows and industrializes. In 2005, India’s net imports of oil totaled ap-
proximately 1.7 million barrels per day. Even with conservative estimates, these im-
ports are predicted to grow to 2 million barrels per day within only the next four
years. Much of that oil is imported from unstable sources. As part of the newly
launched, U.S.-India Energy Dialogue, the United States has committed to help
India secure other stable sources of energy. The Civil Nuclear Cooperation Initiative
is one significant element of that commitment.

3. The Initiative Will Benefit The Environment

Civil nuclear cooperation, along with the deployment of cleaner fossil fuel tech-
nologies, will not only help India meet its energy needs, but it will do so in an envi-
ronmentally-friendly way. India’s heavy dependence on coal and oil for electricity
generation has another negative side effect: high levels of carbon emissions, which
have made India a major contributor to greenhouse gas emissions and global climate
change. Between 1990 and 2001, India’s carbon emissions increased by 61 percent,
a rate of growth surpassed only by China. Extrapolating from these trends, sci-
entists expect that this will only get worse. According to the Department of Energy,
between 2001 and 2025, India’s carbon emissions will grow by 3 percent annually,
twice the predicted emissions growth in the United States. Air pollution and growth
in greenhouse gases is a visible and significant fact of life in India’s major cities.

India’s dependence on its domestically-produced coal raises many other environ-
mental concerns. Indian coal is extremely energy inefficient. It produces about twice
as much ash and particulate matter as American coal. And it emits far more nitro-
gen oxide (an element in photochemical smog) and carbon monoxide (a poisonous
gas) than American coal does. Power plants are also the main source of Indian emis-
sions of carbon dioxide, the most important greenhouse gas. In addition, mercury
emissions from India’s inefficient coal-fired plants can enter the food chain.

These high emissions, along with emissions from other sources, have made all
four of India’s largest cities—New Delhi, Mumbai, Chennai and Kolkata—among
the most polluted in the world. Emissions from power plants are thought to be the
prime contributor to the Atmospheric Brown Cloud now hovering over the Bay of
Bengal and polluting many coastal areas. if this cloud grows and moves overland,
as is currently expected, the resulting effects on public health would be disastrous.
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The health risks associated with India’s pollution are thus negatively affecting not
only the Indian population, but the population of the entire region.

While the United States is working with India to integrate cleaner, more efficient,
coal-burning technologies into its power plants, a rapid expansion of India’s coal-
fired generating capacity, just to meet basic energy needs, would make that work
much more challenging. Slowing this expansion will help us achieve our aggressive
objectives for slowing the growth in Indian pollution.

To the extent that India expands its use of cleaner energy technology, the result
will be reduced air pollution locally, regionally, and globally. Nuclear plants do not
emit greenhouse gases. While some opponents of nuclear energy point to the prob-
lems associated with disposing of spent nuclear waste, the technology is readily
available to store nuclear waste safely for thousands of years and prevent it from
contaminating the surrounding environment. India’s commitment to a closed cycle
also permits it to manage its nuclear waste far more effectively while simulta-
neously utilizing the energy potential of its feedstock far more effectively.

Of course, the Civil Nuclear Cooperation Initiative alone will not fully address In-
dian emissions of air pollution and greenhouse gases. It does, however, take a size-
able step in the right direction. Civil nuclear cooperation will advance the goals of
the Asia-Pacific Partnership on Clean Development and Climate and is also an im-
portant piece of our Energy Dialogue, which aims to address India’s energy needs
from every perspective. As a critical step in reducing the growth of India’s heavy
dependence on coal and its greenhouse gas emissions, our civil nuclear initiative
would be one of the greenest parts of India’s new Green Revolution.

4. The Initiative Will Create Opportunities For U.S. Business

This is a time of renaissance in the Indian-American relationship, punctuated by
our tremendous growth in trade. In the past year alone, Boeing announced a $13
billion sale to India, and Cisco, Intel, and Microsoft all made major investments in
India’s high-tech sector. In July, when Prime Minister Singh visited Washington, he
and President Bush announced the most ambitious strategic leap ever undertaken
by our two governments, illustrated by joint ventures in 18 different fields, includ-
ing the Civil Nuclear Cooperation Initiative.

At its core, our initiative with India is not simply a government-to-government ef-
fort. It was crafted with the private sector firmly in mind. Because it will fully open
‘lc)he door to civil nuclear trade and cooperation, this initiative is good for American

usiness.

India currently has 15 operating thermal power reactors, with seven under con-
struction, but it intends to increase this number significantly. Meeting this ramp-
up in demand for civil nuclear technology, fuel, and support services holds the prom-
ise of opening new business opportunities for American firms, which translates into
new jobs, new incomes, and new markets for the United States. Indian officials indi-
cate they plan to import at least eight new 1,000 megawatt power reactors by 2012,
as well as additional reactors in the years ahead. Preliminary private studies sug-
gest that if American vendors win just two of these reactor contracts, American in-
dustry estimates it may add 3,000-5,000 new direct jobs and about 10,000-15,000
indirect jobs in the United States.

At the same time, participation in India’s market will help make the American
nuclear industry globally competitive, thereby benefiting our own domestic nuclear
power sector. This legislation, and the associated bilateral peaceful nuclear coopera-
tion agreement now being negotiated, will permit U.S. companies to enter the lucra-
‘(clive and growing Indian market—something they are currently prohibited from

oing.

An expanded Indian civil nuclear power industry will also help to take the pres-
sure off the long-term global demand for energy. Increasing demand for natural re-
sources causes our own energy prices to rise as well. To the extent that we can re-
duce the demand for fossil fuels, it will help the American consumer.

Furthermore, this initiative will also significantly help India’s economic develop-
ment. Human development and economic growth depend on the reliable, affordable,
and environmentally-friendly supply of energy to allow for the full production of
goods and services. India is struggling to keep up with its energy demands, with
many urban areas currently subject to unscheduled black-outs and routine daily
interruptions of power. In 2005, there was an average electricity shortage of 10 per-
cent and a peak excessive power demand of 15 percent. These shortages are ex-
pected to become more severe, thus preventing India’s growing business and indus-
try from functioning effectively. Such unreliability is detrimental to India’s economic
growth and its prospects for greater foreign investment. The Civil Nuclear Coopera-
tion Initiative would provide India access to a privatized and more efficient nuclear
energy market, enabling its economy to grow to its full potential. Needless to say,
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as India grows, it provides an ever bigger market for American exports. So by help-
ing India’s economy, we are in turn helping our own.

5. The Initiative Will Enhance The International Nuclear Nonproliferation Regime

Mr. Chairman, let me address the issue that has received the most attention since
this initiative was announced: nuclear nonproliferation. I will start by saying un-
equivocally that this initiative is a net gain for global nonproliferation efforts. We
better secure our future by bringing India into the international nonproliferation
system, not by allowing India to remain isolated for the next thirty years the way
it has been for the last thirty. We are clearly better off having India most of the
way in rather than all the way out.

There are some who doubt this, and I would now like to discuss some of the ques-
tions that have been raised about this initiative.

First, I must address the belief that somehow this initiative could have been used
to force India to accept a unilateral freeze or cap on its nuclear arsenal. The U.S.
has achieved an important strategic objective by obtaining India’s commitment to
work toward a multilateral Fissile Material Cut-off Treaty. But India’s plans and
politics must take into account regional realities. No one can credibly assert that
India would accept an arms control agreement that did not include the other key
countries, namely China and Pakistan. Therefore trying to use American leverage
to get India to make this unilateral move is an idea that is certain to fail. It is a
poison pill to kill any possibility for change.

Second, some have expressed concern that civil nuclear cooperation with India
will weaken the NPT, or undermine global nonproliferation efforts. Dr. Mohamed
ElBaradei, the Director General of the IAEA—the agency responsible for applying
safeguards - does not share this concern. Just the opposite. Dr. ElBaradei publicly
praised the initiative the day it was announced, stating that it will “bring India
closer as an important partner in the nonproliferation regime. . . . It would be a
milestone, timely for ongoing efforts to consolidate the nonproliferation regime, com-
bat nuclear terrorism and strengthen nuclear safety.” Four of the five NPT-defined
nuclear weapon states have also endorsed the initiative. In fact, British Prime Min-
ister Tony Blair and French President Jacques Chirac even released public state-
ments in which both refer to the benefits that this initiative has for international
nonproliferation efforts.

The global nonproliferation regime is a remarkable diplomatic achievement. Since
its inception, the NPT and related international mechanisms have helped keep the
number of nuclear-armed states to a minimum while spreading the benefits of civil
nuclear technology to all who joined the treaty. We want India to participate more
fully in sharing this global responsibility. This initiative aligns India more closely
with international nuclear nonproliferation standards.

Our initiative with India does not seek to renegotiate or amend the NPT. India
is not, and is not going to become, a member of the NPT as a nuclear weapon state.
Nothing we are proposing would violate our NPT obligations that we not “in any
way assist” India’s nuclear weapons program. We are seeking to address an unten-
able situation: India has never been a party to the NPT. It did not cheat. It simply
developed nuclear weapons outside this context, a long time ago, finishing a pro-
gram that was well underway before the NPT had been signed. India then found
itself frozen for a generation in this anomalous state. It now faces substantial en-
ergy needs ahead that can be partly met through nuclear energy.

Despite India’s strong nuclear nonproliferation export record, its continued exist-
ence outside the global nonproliferation regime undermines the regime’s interests
and U.S. security goals over the long term. The real choice is this: do we want a
state that intends to expand significantly its civil nuclear power production in the
years ahead to remain outside the international nonproliferation regime? Or do we
instead want it to adopt global nonproliferation practices while increasing our in-
sight into its civil nuclear program? President Bush has made his choice, and it is
the correct one.

Third, others have asserted that this initiative permits India to expand its nuclear
arsenal significantly. This is just not the case. The initiative does not cap Indian
nuclear weapons production, but nothing under this initiative will directly enhance
its military capability or add to its military stockpile. India could already build addi-
tional weapons within the limits of its capabilities if it so desired, with or without
this deal. But the Indian government has repeatedly confirmed in public that it in-
tends to expand its civil nuclear energy capability.

Fourth, we believe that civil nuclear cooperation with India will not lead to an
arms race in South Asia. In our view, the prospects for such an arms race will be
determined by bilateral relations between India and Pakistan, not the Civil Nuclear
Cooperation Initiative. It should be noted that these relations have been consistently
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improving for the past three years. The ongoing Composite Dialogue between India
and Pakistan has significantly reduced tensions and built confidence on both sides.
Just last week, Prime Minister Singh spoke of the desirability of a treaty of peace,
security, and friendship between India and Pakistan, which Pakistan immediately
welcomed.

To further improve relations and ensure strategic restraint on both sides, the
United States is prepared to intensify significantly our diplomatic effort with both
India and Pakistan. Continuing to improve our relations with both India and Paki-
stan will allow us to promote peace and counsel restraint in their military procure-
ment plans.

Fifth, some have argued that the initiative with India will undermine our efforts
to curb Iran and North Korea’s nuclear ambitions, because it creates an alleged
“double standard.” This is simply not credible, because comparing India to the North
Korean or the Iranian regime is not credible. India is a democracy, transparent and
accountable to its people, which works within the international system to promote
peace and stability and has a responsible nuclear nonproliferation record. The re-
gime in Iran is a state sponsor of terrorism, with a long record of cheating on its
nuclear obligations to the international community, and it is violating its own nu-
clear obligations at present. North Korea is the least transparent government in the
world, which threatens its neighbors and proliferates dangerous weapons. While
Iran and North Korea are violating their IAEA obligations, India is making new
ones and seeking peaceful international cooperation. So we do indeed treat India dif-
ferently from the way we, and the international community, treat Iran and North
Korea.

France, the United Kingdom, and Russia support our initiative with India, and
we are all working closely together to curb the dangerous nuclear ambitions of the
Iranian regime. India is increasingly doing its part to support the international com-
munity’s efforts. Recall that India not once, but twice, stood with the United States
and other nations against illegal proliferation by voting in the IAEA to find Iran
not in compliance with its obligations and, later, to report Iran’s nuclear violations
to the UN Security Council. Prime Minister Singh faced down his anti-American
critics at home to take these actions.

It’s important to keep in mind that this initiative was not easy for Prime Minister
Singh, though he has won support for it across India’s major parties. But it is worth
thinking about why this was tough for him. It was not because of the concerns men-
tioned here. The opposition in India wants to keep more distance from America. It
wants to keep India’s industry sheltered and protected. Surely those are not our
goals. Surely Congress will not want to inadvertently miss this opportunity to make
this strategic leap forward.

SEIZING OUR OPPORTUNITY WITH INDIA

I want to thank you, Mr. Chairman, for introducing S. 2429, which represents
President Bush’s proposed legislation to facilitate authorization of civil nuclear co-
operation with India. This legislation asks Congress to amend the 1954 Atomic En-
ergy Act. This will let American firms provide nuclear goods and services to India’s
civil nuclear program, something that is prohibited by current law. In addition, we
will ask the Nuclear Suppliers Group to make a special exception for India to allow
for full civil nuclear cooperation.

Congressional action on this legislation is critical in our efforts to secure broader
international support for this new relationship with India. Foreign governments are
looking to Congress to determine whether the United States stands solidly behind
a new relationship with India. Prompt Congressional action will ensure that there
is a solid basis for reliable, long-term cooperation with India. It will also assure U.S.
industry of a solid framework for civil nuclear trade with India, at no competitive
disadvantage with other nations.

Mr. Chairman: During his speech in New Delhi last month, President Bush spoke
of his desire to “strengthen the bonds of trust between our two great nations.” As
we forge this bond, President Bush and I look to the Congress as a full partner in
this initiative. Your support is crucial for this legislation. And we ask that you offer
it. Together, we can seize this tremendous opportunity to solidify a key partnership
that will advance American interests, and the ideals of peace, prosperity, and liberty
for which we stand.

Thank you, Mr. Chairman, distinguished members of the committee. I would now
be eager to respond to your questions.
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The CHAIRMAN. Thank you very much, Secretary Rice, for your
statement and for your reaching out to meet objections that have
been offered publicly and constructively.

I wanted to recognize, at this moment, the distinguished ranking
member of our committee, Senator Biden, for his opening state-
ment.

STATEMENT OF HON. JOSEPH R. BIDEN,
U.S. SENATOR FROM DELAWARE

Senator BIDEN. Madam Secretary, I apologize. As I came down
today on the train, unfortunately, someone was struck on the
tracks. And so, we switched to an automobile and drove, and I
apologize for being late for such an important hearing.

The President and you have built on, I think, the good work that
our former President made, in making a major strategic decision to
develop a close partnership with India. And I believe most Mem-
bers of the United States Senate embrace that effort. But many of
us have questions about the wisdom of creating an Indian excep-
tion to the existing law on nuclear exports.

I sympathize with what the President is trying to do. India has
maintained its democracy for more than half a century in a land
of great religious and political diversity. India has built a dynamic
middle class in the last 15 years, and embraced a global economy.
And India is a dominant regional power and a respected inter-
national voice, and it’s working to improve relations with China, as
well as Pakistan. And India soon will become, as you know better
than I, the most populous country in the world.

I can think of no relationship that’s more important to develop
than the U.S.-Indian relationship. I think it’s good for both of us.
It’s not a zero-sum game.

But India’s nuclear weapons raise difficult questions. India re-
fused to sign the Nuclear Non-Proliferation Treaty, and then built
nuclear weapons. And the question we’re going to ask you about,
to state the obvious, is, What impact will India’s nuclear deal have
on the NPT regime?

The plutonium for India’s first weapons came from a Canadian
reactor, using heavy water from the United States, that India had
promised to use only for peaceful purposes. The question is, Will
the current deal lead to a diversion from civil to military uses? I
would hope, and expect, that may not be the case, but I think we'’re
obliged to plumb that.

There are allegations India has engaged in covert procurement of
equipment for its nuclear weapons program. If so, then is India
really prepared to crack down on proliferation? I'd like to talk
about those reports.

Isolating India’s nuclear program for over 30 years failed to
make India give up its nuclear weapons, but I take some issue with
your comment in your opening statement saying our nonprolifera-
tion policies had been no affect on India’s development of nuclear
weapons. I would argue they succeeded in limiting the size and so-
phistication of India’s nuclear weapons program and nuclear power
programs. And the question is, What impact will this deal have on
India’s nuclear weapons program?
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I had the opportunity to spend some considerable time with In-
dia’s Foreign Secretary, and I asked him that question directly.
After all these years, it’s probably time we admit, in my view, that
India will keep its nuclear weapons, and to help India find a new
relationship in the world in nuclear matters.

But the India nuclear deal was made by the administration, act-
ing often in understandable haste, as I understand it, I'm not sure
you yet had a deal when you got to India. And there are certain
lines that can’t be crossed. We must not assist India’s nuclear
weapons program, to state the obvious, not because India’s an ad-
versary, which it is not, but because nuclear nonproliferation is a
vital U.S. interest, as well as a formal treaty obligation. And we
must not undermine the world’s support for a nuclear nonprolifera-
tion regime by saying that nuclear weapons are fine for our friends.

I would point out that Nick Burns came to see us. He made a
very compelling case on each of these points. But I think we should
be talking about them in public.

We must not encourage rogue states—and I know that’s not your
intention, and I stress that India is not a rogue state—by creating
a sense that we only oppose proliferation until it succeeds, and
then make our peace with the new nuclear power. Congress should
not give up its power under existing law without knowing what the
U.S.-India peaceful nuclear cooperation agreement and India’s safe-
guards agreement with the JAEA will contain, which is something
that I do want to talk a little bit about, as well.

I'd like to be clear: the India nuclear deal could go forward with-
out changing the law. Peaceful nuclear cooperation agreement with
India would simply require approval of a joint resolution, by a ma-
jority of each of the houses. But the administration seeks a special
exemption from the law to allow the agreement to proceed, unless
Congress enacts a resolution of disapproval, which would require a
two-thirds vote in each house to override a presidential veto. I real-
ize this is procedure, and many of the listeners will get lost in this.
But the question I'm going to ask you is, Why does the President
want to change the law? Does he doubt that he could get a majority
to approve the agreement? And, if so, why?

I look forward to having an exchange with you, Madam Sec-
retary, and, again, apologize to you for being late. I will read your
statement as the questions are being asked. America needs to, and
should, pursue close relations with India. It has been in the offing
for decades. We should build that friendship on a firm foundation
of mutual interest and trust and international support. But we
should do it right.

And one of the things I should tell you now, in conclusion,
Madam Secretary, that I said to the Indian Foreign Secretary—al-
though this is not required in a sequence in the deal that has been
made, to the degree that India moves forward on these side agree-
ments that they have, while I'm not suggesting we mandate this,
but ideally if they could work that out before we went to a final
vote, it would enhance the sense of confidence, I think, here, that,
in facltl, the deal was as good as you say. But I will get into that,
as well.

Again, I thank you, Mr. Chairman, for allowing me to, in a sense,
go out of order here.
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And I thank you, Madam Secretary, for being here. You've had
long travels. And we ought to see if we can get you two cots on that
plane—so you don’t have to be on the floor.

[Laughter.]

Senator BIDEN. Thank you.

The CHAIRMAN. Well, thank you very much, Senator Biden.

We’'ll have a round of questioning, and we’ll have a 10-minute
time for each Senator. And I'll ask each of my colleagues to try to
be careful in observing that time, because we might be joined by
other Senators during the course of this questioning, and we want
to make certain that all are heard and their questions are an-
swered.

Let me just amplify, again, our admiration, as a committee, for
your committed diplomacy. I think that the travels you have under-
taken, on specific missions, maybe even involving changes in sched-
ule as you proceeded, were tremendously important. The dialogue,
certainly with the Iraqi leadership, is critically important. And,
likewise—and I don’t mean to demean any of your stops—but I
noted your own willingness to go with Jack Straw into the hustings
of Great Britain, an arduous procedure, one with which many of us,
as campaigners, are acquainted, and you are, too. You handled
those chores admirably. It was important.

Senator BIDEN. Mr. Chairman, a lot of people on my side are
wondering whether she’s getting in practice.

[Laughter.]

Senator BIDEN. I don’t know what to—what the——

The CHAIRMAN. Well, let’s——

Senator BIDEN. She’d be a formidable presidential candidate,

[Laughter.]

The CHAIRMAN. Let’s not go there, this morning.

Senator BIDEN. Okay.

The CHAIRMAN. We'll continue with India and the relationship
we're forging that is even stronger there.

[Laughter.]

The CHAIRMAN. Let me just say, at the outset, that we've had a
moment of conversation about Senate bill 1949, the so-called
Lugar-Obama Arms Control bill. We share, obviously, both in the
Senate and the administration, some problems with regard to
budget and money. But we’re looking, really, at this point, toward
the State Department’s support for what is essentially an author-
ization of additional activity. And would you affirm that the De-
partment supports those efforts and will continue to work with us
in refining the legislation?

Secretary RICE. I do, Mr. Chairman. Thank you very much. And
we do support;

The CHAIRMAN. I appreciate that.

Now, I've mentioned, also, in my opening statement, another
piece of legislation, Senate bill 2545. This originates because of our
mutual discussion of the problems of energy in this world, and sug-
gests, among other things, that the State Department, as a major
focus, will want to take a look at the diplomatic possibilities in the
energy field dealing with India, with China, with Brazil, with a
number of countries. As I mentioned to you in our conversation,
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Under Secretary Zoellick, knowing my interest in this and the com-
ments that I've made, had affirmed that this is an interest of his
and of the Department. At the same time, you had not had a
chance, during your travels, to undertake study of this specific leg-
islation, but I would encourage you and the Under Secretary, and
those that you might delegate, to lift this, as you have been doing
in reorganizing the Department, maybe to a proper focus, as you
can.

Secretary RICE. Absolutely. Thank you very much. We will do
that, yes.

The CHAIRMAN. Now, let me just say, for the record, that I want
to put two pieces in the record—one, a letter from our former col-
league, Senator Bill Cohen of Maine, who has written to me, under-
standing we were going to have this important hearing today.

Essentially, Secretary Cohen mentions that he believes that this
particular bill we’re discussing today will enhance the nonprolifera-
tion regime in a major way. I ask that we’ll put that letter into the
record, because that’s an important affirmation.

[The information previously referred to appears in the appendix
to this hearing.]

The CHAIRMAN. Likewise, and this is not necessarily an affirma-
tion, but I think seven salient questions have been raised by a
memo given to me by the Center for Nonproliferation Studies in
Monterey. This is a group with which you’re well acquainted, and
I am, too, as a member of their advisory committee, with Dr. Bill
Potter and my former colleague Sam Nunn. They have raised, it
seems to me, not in a benign fashion, but, nevertheless, in an objec-
tive fashion, seven considerations

I'm going to put those in the record and ask, at your disposal,
to try to respond to those specific questions, which I think are em-
blematic of the nonproliferation community.

[The information previously referred to appears in the appendix
to this hearing.]

The CHAIRMAN. For my own part, let me just say that I believe
that the undertaking, as I said in the opening statement, of a new
relationship with India is a cardinal point. That, all by itself, has
to be considered. It has not been a good relationship, on some occa-
sions, or at least only mildly satisfying, for reasons that we all un-
derstand. After 9/11 of 2001, Secretary Powell called some of the
members that are here today to S-407 and said, “As a point of na-
tional policy, you, ladies and gentlemen, must lift all the sanctions
that we have imposed, political and economic, with regard to India
and Pakistan, both—and now.” And some members said, “Forever?”
And he said, “Forever. It is a new world.”

Now, this was a tall order, for many, who had been watching the
India nuclear tests, and those followed quickly by Pakistan. Some
members around this table will recall meetings around the Cabinet
table with President Clinton, as we all thought, together, “What
can we say to Pakistan that might forestall that?” And even as we
were talking, word came that it was too late. So, that occurred.
And it led to a number of sanctions being imposed, which many of
us voted for and supported. Now, suddenly all these were removed,
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because we had, in fact, a new world and a new set of strategic re-
lationships, vis-a-vis Afghanistan and our allies that we were work-
ing with.

Now, from that rather difficult start, much has happened. And
I compliment you and the President for your initiatives. I suspect
the dilemma for all of us will be to weigh this factor: How impor-
tant is the relationship with India? How important is India? And,
therefore, we’re all in an educational experience, understanding
how big India is, how extraordinary the growth is, what the prom-
ise may be, what our relationships may be. But this is a big experi-
ence for each one of us, trying to discover India and the impor-
tance. I think you understand that, and your advocacy hopefully
will continue to help us.

Now, one way in which India is very important, leaving aside all
of the commercial transactions often mentioned—and they are sub-
stantial—is in the field of energy. I suppose that’s the second point
that I tried to make in my opening statement. I'm not the only per-
son in the Congress who has been involved in nonproliferation
work, and deeply concerned about this. With my former colleague,
Senator Nunn, we have explored the hinterlands of Belarus,
Ukraine, Kazakhstan, quite apart from most of the stretches of
Russia, even up into the mountains in Albania recently, and so
forth. So, at least I'm a reasonable competitor for anybody who is
interested in nonproliferation, finding it and trying to get rid of it.

This is why I have referenced Bill Potter’s group, for example, a
responsible group, trying to think through, Where are we with the
NPT, with India and the assurances that we believe it has given?

Now, having said that, I've become equally enthusiastic about
what we must be doing in the world with regard to energy re-
sources. I believe this is the source, presently, of potential conflict
as great as the nonproliferation danger. This may not seen by all.
But I've advocated that, inadvertently, perhaps, Russia, by shut-
ting off the gas to Ukraine, has indicated to the world that coun-
tries can be hobbled by turning off the gas—without nuclear weap-
ons, without anybody coming across the lines with tanks or guns
or so forth. Now, this is the new security strategic weapon, and it
is powerful.

As I visited in Libya this summer, I saw, in the Corinthia Hotel,
a hotel relatively filled with Chinese and Indians, and they all had
one objective, to pin down the last acre in Libya. We may not be
that avid, but they are. And throughout Africa, I saw this. This is
not news to you. But the fact is that the search, for a dynamic
economy like India, which is talking about doubling its energy
needs, for a billion people or more in just a very short period of
time, less than a generation—and that may understate it—means
that there are going to have to be alternative supplies.

Now, one may say, well, there’s surely easier ways of finding en-
ergy for India than getting into nuclear power. Well, I'm not cer-
tain I see them. It appears to me that, leaving aside the strategic
problems of proliferation, the problems of energy are extraor-
dinarily important here.

I would comment that, just nearby, while we've been discussing
this, Russia and China have been talking about oil and gas lines
from Russia to China. There has been further talk about lines from
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Russia to Japan, even Russia to Korea, but all with the same char-
acteristics of Russia to Ukraine, for example, or Russia to Ger-
many.

We'’re going to have to think about these things. And I don’t de-
mean, for a moment, my friends in the nonproliferation community,
who are busy still working through the fine points of that. But this
is a world of a dynamic India, and dynamic energy needs for India,
for us, in the United States, for Russia, for everybody. So, those
two areas are important as I take a look at it.

You have to judge this, and you have, and the President’s visited
there—but the question is, Is there a sense of mutual trust that we
are both on the path of nonproliferation? We trust, as a matter of
fact, that even if India has to have, in their judgment, a nuclear
deterrent, vis-a-vis Pakistan, China, Russia, whoever else in the
world, that we all understand that the course of history is not
going to be kind to us if we are involved in an arms race. And the
Indians, in their offering of assurances to us, begin to offer assur-
ances to the rest of the world.

I will cease fire at this point, having exhausted my 10 minutes,
but I just simply wanted to take this opportunity to express what
I think are important arguments, or, for that matter, affirmations.
And I suspect you would agree with most of that. So, I will not ask
for a simple yes or no, but if you have a short comment, I would
like it.

Secretary RICE. Well, thank you very much, Senator Lugar. Let
me just underscore a couple of things that you have mentioned.

First of all, we do have a growing strategic relationship with
India, and I think it is one that is increasingly based on trust and
mutual interest, and common values. It’s a trifecta, if you will. And
I think that that’s an important foundation for the relationship to
move forward.

We do have to do something about the energy problem. I can tell
you that nothing has really taken me aback more, as Secretary of
State, than the way that the politics of energy is—I will use the
word “warping” diplomacy around the world. It has given extraor-
dinary power to some states that are using that power in not very
good ways for the international system, states that would other-
wise have very little power.

It is sending some states that are growing very rapidly in an all-
out search for energy, states like China, states like India, that is
really sending them into parts of the world where they’ve not been
seen before, and challenging, in—I think, for our diplomacy.

It is, of course, an energy supply that is still heavily dependent
on hydrocarbons, which makes more difficult our desire to have
growth, environmental protection, and reliable energy supply, all in
a package.

We've tried, in our diplomacy, to be attentive to that. For in-
stance, we have a new Asia-Pacific Partnership on Energy and Cli-
mate, of which India is a member. We are looking to technological
solutions for the energy appetite of growing countries. And, of
course, being able to cooperate with India on civil nuclear coopera-
tion would help us to pursue that goal.

And, finally, I'll just note that we also are looking very hard for
good partners in the nonproliferation work. I, myself, Senator,
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come from the arms-control community. You know that. I know the
people of the nonproliferation community very well. I consider my-
self part of the nonproliferation-concerned community. So, you have
to recognize that the NPT is the cornerstone, but one part of a ma-
turing nonproliferation framework in which we are also working to
have rules of the game that the Nuclear Suppliers Group has on
certain standards of behavior—India is agreeing to adhere to those
unilaterally-- to the missile control technology regime, which India
is agreeing to adhere to unilaterally, efforts to get states to give up
enrichment and reprocessing for assured fuel supplies, something
that we are working with the IAEA on, and—and I might just no-
tice—note here, making certain that those who signed the NPT and
then violate it and disregard it are really the ones who come under
punishment from the international system. And there, I have to
say, there’s a very big difference between the behavior of Iran and
North Korea, who callously signed the NPT and then have not been
in compliance with it. India never signed the NPT, but we are ask-
ing India to adhere to many of the important elements of the guide-
lines that are making up the nonproliferation regime.

And so, I have—I think we have to think about the energy and
nonproliferation as two halves of this same walnut. But I would be
very much in agreement with you that, on the energy side, we have
simply got to do something about the warping, now, of diplomatic
effort by the all-out rush for energy supply.

The CHAIRMAN. Thank you very much.

Senator Biden?

Senator BIDEN. Madam Secretary, to those of us who have spent
our careers, as at least the three of us have—we’re the oldtimers
here—not referring to you—on matters relating to nonproliferation
and arms control, this is a big deal. No pun intended. This is a big
deal. And I think if we cut through it all, it comes down to a simple
bet we’'re making. It’s a bet that India appreciates, as much as we
do, that our two nations have the potential to be the anchors for
stability and security in the world going into the 21st century. Not
alone, but two of the anchors. And I tried to communicate to the
Foreign Secretary how fundamental an impact India’s reaction to
this deal would be—how much is based upon our trusting them not
to be seeking this deal for purpose of advancing their nuclear
weapons capability.

I'd respectfully suggest, if this goes through and we are wrong
about their intentions, that they will have mortgaged the 21st cen-
tury, literally, in a way that few nations will be held accountable
for having done. They will have squandered—I don’t anticipate
this, but they will have squandered what I think to be an oppor-
tunity to begin to build a new century. I literally think it’s that
fundamental. And it relates to trust, as implied, or stated, by my
chairman.

We are faced with a dilemma all the time here, to state the obvi-
ous, but for the record, that sometimes administrations—and I've
had the pleasure of serving with seven Presidents—administrations
and Presidents bring agreements to us that we would have done
differently, we think, that we would not have moved forward with
in the same way. And we’re faced with a dilemma. The dilemma
is, although the deal we're presented with, and required under the



124

Constitution to ratify or reject, may not be one that we like, the
downside of failing to ratify it, because of the circumstances cre-
ated by the negotiation, sometimes is greater than any downside
might come from the mistakes that the agreement may embody.

And so, I just want to state, at the outset here, that I am prob-
ably going to support this. I'm going to ask you some very specific
questions, in this round and next, mainly for the record, but I want
you to know that I believe and appreciate that this is much bigger
than the sum of the questions I'm going to ask you. And it really
does—and I hope our Indian friends are listening—it requires not
a leap, but a jump of faith here. This is a step of faith that they,
in fact, are going to adhere to many of the things they heretofore
have said they would not sign onto, that theyre voluntarily going
to do it. And the bottom line is, at the end of the day, they are not
going, 5 years or 10 years from now, to have increased their nu-
clear capacity and sophistication in a significant way that begins
to unravel the prospects of peace and security in the 21st century.

So, let me ask a couple of questions, if I may.

I am concerned, because members of the Nuclear Suppliers
Group have contacted me, I've met with some of them—and they’re
concerned. They are not opposed, but they are very concerned. The
NPT obliges us not, in any way, to assist, encourage, or induce any
non-nuclear-weapons states to manufacture or otherwise acquire
nuclear weapons or other nuclear explosive devices, yet there is a
uranium shortage in India now. This agreement would open up the
ability, for the first time, for the world’s suppliers of uranium to
be available for the civilian nuclear reactors India plans on build-
ing. But based on the information I've been given, it will ease In-
dia’s uranium crunch—they have one now—and thereby enable
India to take that uranium, rather than, the argument goes, hav-
ing to choose between using the limited amounts they have for
their civil nuclear reactors or for their weapons program.

W hat’s your response to the international community in saying
that this doesn’t, at least indirectly, assist or provide the avenue
for India to be able to further enhance its nuclear weapons capa-
bility?

Secretary RICE. Well, thank you very much, Senator Biden. And
thank you also for the context in which you put this, because we
do believe that this is a very big deal. And we have also said to
the Indian Government that this is more about its relationship not
just with us, but with the international system. And that’s some-
thing to be valued and safeguarded. And in a great democracy like
India, I'm sure there are going to be plenty of people watching to
see how this is carried out.

On the question of the Indian nuclear weapons program, first of
all, the Indian program, we believe, just in terms of what India’s
incentives or disincentives are to grow its nuclear weapons pro-
gram, its strategic program, are more related to the conditions in
the region, the political/military conditions in the region, than to
any quantity of available nuclear material. And the program for
India has been restrained over the number of years. I think most
people would argue that it’s a relatively restrained, kind of, min-
imum-deterrent program. Their words, not mine.
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Secondly, the region is one in which the political situation has
improved and, we hope, is going to continue to improve. There’s no
doubt that when, I'm sure, Colin Powell was briefing all of you
about the near nuclear—near war experience in 2001, and then
later in 2002, none of us would have foreseen where we are now
with a comprehensive dialogue between Pakistan and India, talks
of a peace treaty, even discussions about the future of Kashmir.
And so, we believe that by strengthening our relationships with
these countries, we can actually contribute to that environment.
And that’s the real guarantor of trying to stop an arms race.

But, third, I think it’s the assessment that we have that India
has some 50,000, give or take, tons of uranium available to it in
its reserves, and it would need a very small percentage of that on
the military nuclear side. And, in fact, we do not believe that the
absence of uranium is really the constraint on the nuclear weapons
program. On the other hand, on the civil side, the amount of fuel
that one would need to run a civil program for years and years and
years is far in excess of what India can mine indigenously. So, we
think the incentives, or the crunch, if you will, is really on the civil
side. And it, therefore, gives India incentives to safeguard future
reactors. It gives India incentives to safeguard fuel supply, and to
get that fuel supply under a nonproliferation—international non-
proliferation regime.

Senator BIDEN. If I could interrupt you, because you've answered
the question, I'd like to go to one last question, in the 2 minutes
or so I have left.

Secretary Burns, for whom I have an inordinately high regard,
told the U.S. Chamber of Commerce, that, quote, “India has de-
cided to adhere to the Australia Group, the Wassenaar Agree-
ment’—and let me make sure I quote this exactly—“The Australia
Group established joint controls over CW and BW materials, equip-
ment, and technology. The Wassenaar Agreement works to limit
the sales of advanced conventional weapons. Adhering to these
groups would be an important positive step. In the past, India has
refused to bar chemical weapons exports unless the terms were
listed in the Chemical Weapons Convention.”

Now, here’s my question. The Under Secretary has stated that.
Has India officially announced that it will adhere to the Australia
Group? Have you gotten a guarantee?

Secretary RICE. India has told us that it wishes to adhere to the
Wassenaar Group, also to the MTCR guidelines, to the NSG guide-
lines. We are still discussing with India its potential participation
in the Proliferation Security Initiative. And so, yes, they have told
us that they wish to adhere.

Senator BIDEN. Well, my time is up, 35 seconds up. I would send
a message, if anybody in India is listening, that to the degree to
which that can be solidified and made as an assertion, in terms of
Indian policy, it would enhance the prospects of smoother sailing
for this agreement here in this body now.

But I thank the Secretary.

Secretary RICE. Thank you, Senator.

The CHAIRMAN. Thank you very much, Senator Biden.

Senator Chafee?
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Senator CHAFEE. Thank you very much, Mr. Chairman, and good
to join you. Madam Secretary.

In your opening statement, you said that—and throughout your
comments, you mentioned, frequently, the reliance on Iranian en-
ergy. And you said they effectively force India to rely on oil and gas
from Iran. What confidence do we have that if this amendment of
the 1954 Atomic Energy Act occurs, that that reliance on Iranian
energy won’t go forward anyway, that a pipeline won’t be built any-
way?

Secretary RICE. Thank you, Senator.

Well, I can’t be assured that it will not. But let me just note that
India is, of course, not the only country with a oil and gas relation-
ship with Iran. Some of our closest allies—Japan has an oil and
gas relationship with Iran. The Europeans—Italy is Iran’s largest
trading partner. So, most countries have a different relationship
with Iran than we do. But what we are saying to everyone—and
I think it is now getting—gaining resonance—is that Iran is not
really a reliable, in the long run, supplier, because of the behavior
of Iran in—concerning the entire international community about
what its intentions are toward a nuclear program. The unreliability
of that Iranian oil and gas supply has got to be taken into account.
The nature of Iranian policies have got to be taken into account.

And the one point that I would make is that I think you will see
everybody taking a harder and harder look at their relationships
and reliances on some of these states that from time to time talk
about using oil and gas as a weapon when they are confronted with
policies that they do not like. And so, while I can’t tell you that if
India has access to civil nuclear they are going to forgo other rela-
tionships, it does give them, in many ways, a better option for a
more reliable energy supply than being dependent on states that
from time to time brandish the oil and gas weapon when they don’t
like the behavior of other states.

Senator CHAFEE. Would you—since this—you had talked about
the lack of reliability of Iranian energy. Was this our initiative or
an Indian initiative?

Secretary RICE. I'm sorry, the——

Senator CHAFEE. This proposed amendments to the 1954 Atomic
Energy Act.

Secretary RICE. This

Senator CHAFEE. Because it seems as though it’s our initiative.
If they are concerned about the reliance and the sustainability of
Iranian energy, that it would be their initiative. But that doesn’t
seem to be the case.

Secretary RICE. Well, the initiative to amend the law is simply
because we need to change American law, so it comes from the
American administration. But the civil nuclear

Senator CHAFEE. Who approached whom on this?

Secretary RICE. On the civil nuclear cooperation?

Senator CHAFEE. Yes.

Secretary RICE. Oh. Well, this goes back to our discussions with
India, going all back—almost back to the beginning of the adminis-
tration, where they began to talk about their energy needs, about
their desire to be able to engage in civil nuclear cooperation. At the
time, we were not ready to discuss that, and we had next steps in
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the strategic partnership that allowed us to talk about some other
aspects of energy. But the Indians raised, some time ago, their de-
sire to begin to diversify their energy, because right now they are
very heavily dependent either on oil and gas or on coal, which, for
the environment, of course, is a real problem.

Senator CHAFEE. My question has to do with in whose best inter-
est is this? It seems as though we want to break the association
between India and Iran and their oil, that the driving force
behind

Secretary RICE. Oh

Senator CHAFEE [continuing]. These amendments to the 1954
Atomic Energy Act.

Secretary RICE. Senator, it’s not the driving force. The driving
force is the strategic partnership with India and having a full-scale
partnership with India that can fully deal with technological co-
operation, energy cooperation, economic cooperation, all of which,
we believe, are hindered by the absence of our ability to do civil
nuclear cooperation.

I only make the Iran point as one, among many, that reliable en-
ergy supply is a problem for countries like India that are growing
at 8 percent, that need energy supply, and they’re looking for it
anywhere that they can. And, from our point of view, for states
first to be less reliant on hydrocarbons, including ourselves, is a
good thing, because of environment and energy supply, but it is
also a good thing, because many of these hydrocarbon sources,
these oil and gas sources, are in states that I think we would con-
sider to have problematic foreign policies.

Senator CHAFEE. From us, in the Congress, it seems to me we're
abdicating a lot of power in these amendments. And if theyre—if
that relationship between India and Iran is going to continue any-
way—there’s no guarantee the pipeline won’t be built—we’ve abdi-
cated power to—what? A game.

Secretary RICE. Well, Senator, I don’t—I don’t think you're—

Senator CHAFEE. Most of these amendments give more power to
the President and take away congressional oversight.

Secretary RICE. Well, the amendment to the Atomic Energy Act,
we believe, is necessary so that we can have a reliable and predict-
able nuclear commercial trade with India. The Congress, of course,
can—the Congress has, up front—and that’s why we’re coming to
you now—the ability to assess the deal, to look at its upsides and
downsides, and then to affirm, in a vote, yes or no, to amend the
legislation that you wish to do so. We will also submit the bilateral
nuclear cooperation agreement that we would make with India in
support of this civil nuclear cooperation, so-called 123 Agreement,
would come to the Congress even before the legislation. We have
offered to brief the Congress on where we are in the negotiation of
this bilateral deal, which is a technical deal to try and implement
this civil nuclear cooperation agreement.

So, we believe that there is a lot of congressional oversight.
We've tried to come up and do briefings. But we are making a rath-
er fundamental choice, as a country. And that’s why we thought
that it was important to make the choice up front, in terms of
amending the legislation.
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Senator CHAFEE. And you mentioned in your statement that
Great Britain, France, and Russia have expressed support for this
agreement. And you said there’s letters from Tony Blair and
Jacques Chirac. How about the Russians? Is there any——

Secretary RICE. There were——

Senator CHAFEE [continuing]. Copies of support?

Secretary RICE. Well, there was—there were actually public
statements.

Senator CHAFEE. In follow-up, also how about China, also?

Secretary RICE. Yes. There were actually——

Senator CHAFEE. Where are they

Secretary RICE [continuing]. Public statements——

Senator CHAFEE [continuing]. On this?

Secretary RICE. Oh, certainly, Senator. There were public state-
ments from President Chirac and Prime Minister Blair. The Rus-
sians have told us that they support.

The Chinese have said that they have some questions. I would
note that, of course, there is a history of Chinese/Indian relations
to take into account here, not just China’s relationship to the Nu-
clear Suppliers Group. It is, of course, the case that we engage in
the—in civil nuclear cooperation with China, despite our many dif-
ferences with China, but we are not currently able to engage in
civil nuclear cooperation with India, despite our considerable inter-
ests in common. And so, that is perhaps one of the explanations for
China’s concerns. They have not said that they will not support it.
They have said that they have some concerns.

I've also talked, Senator, for instance, with the Australians,
who—Prime Minister Howard has said that he supports the deal,
believes it’s a—on balance, a good deal. And I would just point,
again, to Mohamed ElBaradei, who is the guardian of the non-
proliferation regime and the Non-Proliferation Treaty, who’s been
a strong supporter of it.

Senator CHAFEE. And how hard did you try to negotiate a deal
that could possibly keep the 1954 Atomic Energy Act intact, that
would—you don’t have to amend it? Was there an effort to nego-
tiate some kind of deal to accomplish that?

Secretary RICE. Well, Senator, the nuclear trade and commerce
with India, because India is a—not a member of the NPT, we
would have had to do something with the legislation. Now, it’s true,
as Senator Biden was saying, we could have relied on a year-to-
year licensing, which we think would simply disrupt the predict-
ability that is needed for, for instance, companies that wish to deal
in the nuclear trade with India. But our goal here was to negotiate
an agreement that kept us firmly in compliance with our Nuclear
Supplier Group obligations, that kept us firmly in compliance with
our IAEA obligations, that did not run afoul of our obligations to
the—as members of the Non-Proliferation Treaty. And we were
particularly concerned about the permanence of these safeguards.
I can tell you that the Indians wanted to negotiate safeguards, for
instance, that were not necessarily permanent. That was a red line
for us.

So, the negotiation of the deal was in regards to being able to
firmly be able to say to you, “We are maintaining our obligations
under all of these very important arrangements that we have and
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treaties that we have, but there will need to be some change made
to existing laws and regulations in order for us to be able to engage
in nuclear commerce with India.”

Senator CHAFEE. Thank you.

Secretary RICE. Thank you.

Senator CHAFEE. The buzzer has sounded.

The CHAIRMAN. Thank you very much, Senator Chafee.

Senator Sarbanes?

Senator SARBANES. Thank you. Thank you very much, Mr. Chair-
man.

Madam Secretary, I join my colleagues in welcoming you back
before the committee.

I want to try to understand more clearly some aspects of this un-
derstanding you’ve reached. As I understand it, there will be a
safeguards regime arrived at with the IAEA, is that correct

Secretary RICE. Yes.

Senator SARBANES [continuing]. For civilian nuclear facilities?

Secretary RICE. That’s correct, Senator.

Senator SARBANES. Now, that’s an important dimension, I take
it, of this agreement, is that correct?

Secretary RICE. That’s correct, Senator.

Senator SARBANES. Are we in a position to examine those safe-
guards and see what’s been agreed to?

Secretary RICE. Well, at this point——

Senator SARBANES. This is going to be an India-unique set of
safeguards, is that correct?

Secretary RICE. There will be, but it—it will be India-unique, in
the sense that the Indian case is unique. I might just note that the
negotiations we—will begin shortly with the IAEA. There are three
kinds of safeguards available. They’re voluntary safeguards. We've
made very clear that we do not—would not favor, in our role in the
NSG, voluntary safeguards, because we believe they need to be per-
manent. Secondly, there are safeguards that are full-scope safe-
guards. But because India will maintain a strategic program, that
is not a civilian program, full-scope safeguards would not apply.
And then there is a—this third category, which the Indians and the
TAEA will have to negotiate. But I would expect that there—one of
the, kind of, indicators of what they might look like is, there are
actually four civilian reactors that are currently under IAEA safe-
guards. We might look to those. But we fully expect these negotia-
tions to take place. And since we are members of the Board of Gov-
ernors of the JAEA, we would have to approve them in that frame-
work, as well.

Senator SARBANES. But you're not in a position today to spell out
for us what the safeguard regime will be, is that correct?

Secretary RICE. That’s correct, Senator. We do have to have the
safeguards, though. We have to have an agreement on the safe-
guards—or the Indians and the IAEA have to have an agreement—
before this legislation would actually go into effect.

Senator SARBANES. What about before it was passed?

Secretary RICE. We believe that the

Senator SARBANES. You want us to pass it, not knowing what the
safeguards are?
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Secretary RICE. Well, Senator, we would like to have the legisla-
tion passed. We think that the timing——

Senator SARBANES. Well, I

Secretary RICE [continuing]. The sequence——

Senator SARBANES [continuing]. Understand that, but we’re try-
ing to get a full picture here, and do a proper evaluation.

Secretary RICE. We do think that the safeguards negotiation
could take some time. Those safeguards will be clear to everyone
at the time that they’re undertaken. And, again, nothing in this
legislation can take effect until the President determines that there
is an acceptable agreement with the IAEA.

Senator SARBANES. Well, I understand that, but that’s the Presi-
dent’s determination, not a congressional determination, as to the
adequacy of the safeguards, is that correct?

Secretary RICE. Well, Senator, it is a presidential determination
as to the safeguards. But, again, the safeguards will have to pass
not just JAEA muster of the technical negotiations, but also the
TAEA Board of Governors. We think there are plenty of——

Senator SARBANES. You're prepared to substitute——

Secretary RICE [continuing]. Safeguards on the safeguards.

Senator SARBANES. You're prepared to substitute the JAEA Board
of Governors for the Congress, is that correct?

Secretary RICE. We believe, Senator, you will have a very—we
will keep you apprised of the safeguards as they are being nego-
tiated. But we think it could take some time. And we believe that
the proper sequence is to go ahead and pass the legislation, to ne-
gotiate the bilateral agreement, which will be submitted to the
Congress, and will then give you a very strong sense of what is
being done, in terms of the nuclear cooperation, and then to have
}:‘he TAEA safeguards fully negotiated before this could go into ef-
ect.

Senator SARBANES. I would like to try to understand why you
didn’t proceed down the path of using the waiver authority which
the President has under the existing Atomic Energy Act, and why
you are seeking legislation. As I understand the Atomic Energy
Act, the President has a waiver authority, which would enable him
to move ahead on this proposal.

Secretary RICE. Well, our understanding, Senator, is that in
order to engage in the nuclear commerce—that is, the trade and
the transactions—there would have to be congressional action if we
didn’t amend the law. There would actually have to be congres-
sional action each time a transaction was going to occur. And we
think that would actually undermine the stability or the regularity
that is needed in developing trade, nuclear trade.

Senator SARBANES. You mean congressional action to approve the
waiver?

Secretary RICE. To approve each transaction.

Senator SARBANES. The waiver that would go with each
transaction—

Secretary RICE. With each transaction.

Senator SARBANES. Now, under your proposed legislation, is con-
gressional action part of the arrangement?

Secretary RICE. It is, Senator, because we have to submit to the
Congress, after it is negotiated, a so-called 123 Agreement, which
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is an agreement that is a bilateral agreement between the United
States and India on civil nuclear cooperation that comes to the
Congress for assent. As I understand it, it’s 90 continuous days
that the Congress can object, in joint session. But it is—there will
be a submission of that document to the Congress. In addition, we
are—we want to continue to brief the Congress as this goes for-
ward, so that you are fully apprised of what we are doing in the
bilateral agreement. But the bilateral agreement does have to come
to Congress. And it would come in conformance with the way that
{shis has been done with others, because of the amendment to the
aw.

Senator SARBANES. Well, I want to pursue that for a moment.
The congressional power, then, would be to disapprove the bilateral
agreement?

Secretary RICE. The congressional power would be to either as-
sent or, by two-thirds—is that correct?—or by two-thirds, to dis-
approve within the 90 days, although the 90 days has to be in con-
tinuous session, so that’s probably not 90 days——

Senator SARBANES. I don’t——

Secretary RICE [continuing]. But much longer.

Senator SARBANES [continuing]. Understand this two-thirds dis-
approval requirement.

Secretary RICE. Senator, the

Senator SARBANES. I think you’re going to get some——

Secretary RICE. Yeah, let me——

Senator SARBANES [continuing]. Help on this issue.

Secretary RICE [continuing]. Let me just read it here. Yes. Right.
So, effectively, it’s a two-thirds—yes, they’re just going to refine it
for me. The—there would have to be a disapproval. And then, of
course, the President could override. So, that’s

Senator SARBANES. So, what you've done, or what you’re pro-
posing to do, is to shift from the Atomic Energy Act, in which the
President could give a waiver to move ahead, but that would re-
quire approval by the Congress, to a situation in which the Con-
gress would have to disapprove, in which case the President could
veto the disapproval, thereby requiring a two-thirds vote in both
houses of the Congress. Is that correct?

Secretary RICE. Well, Senator, the first approval, of course, has
to be to amend the act. And so——

Senator SARBANES. Well, I understand that. But I'm looking at
the consequences of amending the Act.

Secretary RICE. Well, we thought that the—we think that the
proper sequence is that, first of all, up front, Congress has the deci-
sion before it to approve the amendment to the Act, or not. At that
point, once the Act is either amended or not, we would submit the
123 Agreement to Congress. If we do not amend the Act, then
every transaction has to come for congressional approval. And we
think that that will disrupt the very basis and the very—the very
need here, on an annual basis, of the trade that is actually needed.

Senator SARBANES. I thought the waiver and its approval was on
a_

Secretary RICE. An annual basis.

Senator SARBANES [continuing]. On an annual basis

Secretary RICE. Right.
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Senator SARBANES [continuing]. Not every transaction.

Secretary RICE. No, an annual basis. The list of transactions——

Senator SARBANES. You just said every——

Secretary RICE [continuing]. On an annual

Senator SARBANES [continuing]. Transaction.

Secretary RICE. Well, let me rephrase. An annual—on an annual
basis, the list of transactions.

Now, the problem with that, Senator, is that what we’re trying
to do is to free up the capacity of India and the United States to
cooperate in civil nuclear cooperation. Almost all of that is in the
private sector, not in the government sector. And the very
unreliability and unpredictability of an annual process of the ap-
proval of all transactions, we think, would be a pall over the ability
of the commercial entities to actually engage. That’s not how com-
mercial entities plan. It’s not how commercial entities work.

Senator SARBANES. So, your solution to that problem is to move
Congress out of the decisionmaking process.

Secretary RICE. No, Senator——

Senator SARBANES. I mean, except for the one decision right at
the outset.

Secretary RICE. Well, the decision at the outset really is the crit-
ical decision, because, at the outset, I think, what we’re deciding,
as a country, is, Do we believe that the benefits of having civil nu-
clear cooperation and civil nuclear trade with India outweigh the
downsides?

Senator SARBANES. I'm sympathetic to that point of view. And it’s
one of the things I'm trying to wrestle with here. But you just told
me, a moment ago, that you’re backing the Congress out of this
process. As

Secretary RICE. Senator

Senator SARBANES [continuing]. I understand it, for example, you
want the agreement approved before we know what the safeguard
arrangements are.

Secretary RICE. Senator

Senator SARBANES. And your answer to that is, “Well, the Presi-
dent will know what the safeguards arrangements are, because it
can’t go into place until he makes the determination that the safe-
guard regime is adequate.” But shouldn’t there be a congressional
determination that the safeguard regime is adequate?

Secretary RICE. Senator, the IAEA safeguards that are nego-
tiated with the—between India and the IAEA.

Senator SARBANES. Has to be approved by the Board of Directors
of the IAEA——

Secretary RICE. Well

Senator SARBANES [continuing]. Correct?

Secretary RICE. That’s right. But——

Senator SARBANES. Well

Secretary RICE [continuing]. Of course, that’s——

Senator SARBANES. I don’t know that they should be substituted
for the Congress.

Secretary RICE. But, of course, Senator, in any agreement that
we engage in civil nuclear cooperation or bilateral cooperation, the
process is the same. The safeguards are IAEA’s safeguards. The
123 Agreement is by assent, not by a vote. And so, the difference
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here is that we are asking Congress, up front, to treat India as we
treat other partners in civil nuclear cooperation. So, the decision is,
Are we going to treat India as we treat other partners in civil nu-
clear cooperation? At the point that that determination

Senator SARBANES. This

Secretary RICE [continuing]. Is made, we would treat——

Senator SARBANES. This is

Secretary RICE [continuing]. India

Senator SARBANES. This is further complicated, because other
partners, as I understand it now, have undertaken not to produce
fissile materials. Is that correct?

Secretary RICE. Other partners are, of course, nuclear—non-nu-
clear-weapons states, at this point.

Senator SARBANES. Right.

Secretary RICE. But, Senator

Senator SARBANES. And the nuclear-weapons states have under-
taken not to produce additional fissile material?

Secretary RICE. No, Senator. As a matter of fact, there is a—an
international effort underway for a Fissile Material Cutoff Treaty,
which the United States supports. But we have a moratorium,
that’s right, on fissile-material production, and we’ve encouraged
others to do that.

But the fact is that we are not asking—once the law is amended,
we are not asking for special treatment for—or for a different role
for Congress once the change in the law is taking place. Once you
change the law, then we are asking for the same process that we
would use with any bilateral agreement to do civil nuclear coopera-
tion. The decision, up front, is whether or not to treat India as a
so-called “conforming state”—in other words, whether to treat
India as we treat others in civil nuclear cooperation. And we
thought that this was the right discussion to have, as a country,
up front, whether or not we wish to pursue this arrangement.

Senator SARBANES. Thank you, Mr. Chairman.

The CHAIRMAN. Thank you very much, Senator Sarbanes.

Senator Allen?

Senator ALLEN. Thank you, Mr. Chairman.

Thank you, Madam Secretary, for being with us. The ranking
member, earlier on characterized this as whether or not this would
be a “good bet” for us to secure this protocol with India. And when
one is thinking of betting, I look at this as a good bet. Two things
you look at when you’re betting. Number one is past performance.
You always like to look at a track record. If it’s a horse, obviously
its starts and finishes, times, track conditions, and so forth. And
then you also want to look at, What’s the benefit, what’s the payoff
in it? And I think when you look at India’s past performance, and
you look at the benefits to India and to the United States, and, in-
deed, the—Asia and the world, I think this is a very good bet for
our country.

One, as a partnership with a country that is the world’s largest
representative democracy with us, who is the oldest representative
democracy. There’s a shared desire for peace in Asia. There’s a
shared sense of the importance of religious tolerance, individual
rights. I think it makes sense for our security, as well.
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The energy demand, which has been brought up back and forth
here, I think is very important. I was in India last November. The
air quality there is just awful. It made me appreciate our clean air
here in the——

Senator BOXER. Come to Los Angeles.

Senator ALLEN. Fine. I've been there. My mother lives there.
India is worse than Los Angeles.

Senator BOXER. I would hope so.

Senator ALLEN. The people in India have dirty coal, high-sulphur
coal. They import a lot of coal. And I think clean coal technology
needs to be part of the solution here in the United States, as we're
the Saudi Arabia of the world in coal. In India, though, their coal
is a very dirty coal. It’s a high-sulphur coal. Nuclear power is part
of a way for them to clean up their environment.

There also is the realization that our energy, particularly oil,
which doesn’t necessarily come from this country, but from hostile
areas in the Middle East and elsewhere, that the demand for oil,
and whether it’s in Central Europe, strengthening the economy, In-
dia’s growing economy, China’s growing economy, all that increases
the price of oil. And to the extent that oil or clean-burning natural
gas is being used for electricity generation, as opposed to transpor-
tation or for manufacturing, that affects the United States, as well.

The other aspect—it’s tertiary, in my view, but it is important,
and that’s the economic benefits to U.S. companies, U.S. jobs, and
others.

And the question that comes up, Is this going to undermine,
somehow, the Nuclear Non-Proliferation Treaty? And why is India
being treated differently? Well, India has an exemplary record of
nonproliferating materials. Other countries—North Korea, Iran—
certainly do not have that record.

I think this is actually bringing them into the regime. There’s
going to be greater scrutiny, greater transparency, as most of their
nuclear power plants will be under that regime.

So, I look at the energy and the economic benefits of this as
being important. And most importantly is having India as a part-
ner. We are not going to win the war on terror, we are not going
to be able to advance freedom just on our own. We have, through-
out our history, whether it’s from the secession from Britain to
World War I, World War II, the cold war, it could not be the U.S.
alone. And India, I think, is a country that can positively impact
these goals for our country, and our values. And it’s not just going
to be a short-term matter. I think this is going to be beneficial for
generations to come.

Now, let me ask you, Madam Secretary—and as you know, I've
sponsored this, so 'm obviously in favor it, thinking it’s a good bet.
I think it’s an ideal bet, and I'm glad we have the chance to get
this done. And I congratulate you and the administration on this,
I think, historic breakthrough agreement.

One thing that I've asked, in the past, though, is—India, while
they’re nonconforming in many respects, I think it would be desir-
able for India and their government to join the Proliferation Secu-
rity Initiative. I'd like to pose this question to you. Are you, or is
our administration, encouraging, prodding, cajoling—respectfully,
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of course—India to join the Proliferation Security Initiative? And
do you believe it would be helpful for India to join?

Secretary RICE. We are, in fact, prodding the Indians to do so.
And they’ve shown great interest in the Proliferation Security Ini-
tiative. They’ve had some questions concerning how it might affect
certain interpretations that they have about the Law of the Sea.
But we have, I think, been answering those for them. And we think
they could be a tremendous asset in the Proliferation Security Ini-
tiative, given their naval assets and given the geographic location
of India. And so, yes, we are very much prodding them. And I hope
they’re going to participate.

Senator ALLEN. Do you know if that’s on their schedule. We're
asking about sequencing here, which I do want to follow up on, but
where are they in any sort of deliberation?

Secretary RICE. They have told us that they are deliberating it
seriously. And we have asked them to deliberate it expeditiously,
because we do believe that it would be a helpful signal to not just
us, but also to the Nuclear Suppliers Group and to other concerned
states about nonproliferation, were they to join the PSI. So, we've
asked them to look at it expeditiously. They've promised that they
will.

Senator ALLEN. Do you think they would get it done in the next
month or so, 2 months or so?

Secretary RICE. We can work with them on that. I think it would
really help, particularly here, but also with other members of the
Nuclear Suppliers Group. And so, we’re making that case with
them.

Senator ALLEN. When I was over there, meeting with Prime Min-
ister Singh, naturally, this issue came up, and I brought up the
Proliferation Security Initiative. And I think that would be helpful,
as we do our due diligence here, that you see that sort of action
on the part of India’s government in this respect.

On finalizing this U.S.-India Nuclear Cooperation Agreement and
the changes here, trying to get the sequencing, we had a previous
classified hearing, and I actually asked the same questions, similar
to Senator Sarbanes. The sequencing, as I understood it, that—
they have to enter into an agreement with the International Atom-
ic Energy Agency, IAEA, with its protocol for safeguards for India.
You are suggesting that we have action here in the U.S. Senate be-
fore that agreement is reached. Is that correct?

Secretary RICE. That is correct, because we think that the nego-
tiation of the IAEA safeguards, although they've—it will have
begun before this—the bill is passed here, or before the bill is con-
sidered here—it would have begun between India and the IAEA.
Again, they already do have a safeguards agreement on four of
their reactors. And so, there’s some indication as to what one might
look like. But, yes, we believe the negotiation might take some
longer time; and so, we would like to pass the legislation and make
the entry into force of the legislation contingent on the negotiation
of the completion of the safeguards agreement.

Senator ALLEN. All right, you mention there’s four of them.
Would that be a template that Senators could look at as—the sort
of protocol safeguards—the balance?
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Secretary RICE. Well, certainly, although, of course, this is much
broader. They’re now, instead of just—I think 81 percent of their
reactors are now outside, theyre now going to put two-thirds in-
side. And so, we’re talking about something much broader. We're
talking about, also, safeguards on storage facilities for nuclear fuel.
So, this is a lot that they’re taking on, and we believe that getting
the legislation passed and then monitoring and watching the IAEA
negotiations will be very important.

Let me just make one further point on that. We rely on the JAEA
to determine safeguards around the world. We don’t sit in the State
Department or in the Defense Department or in the Energy De-
partment, making safeguards agreements with countries. That’s
why we have an International Atomic Energy Agency. And so, of
course we rely on their judgment as to what constitutes a proper
set of safeguards. We play a role. We have a lot of personnel who
are seconded to the IAEA. But there is nothing unusual about hav-
ing the TAEA be the negotiator and, in effect—in a sense, the
validéitor of the reliability and significance of—suitability of safe-
guards.

Senator ALLEN. All right. Assuming the sequencing goes, and
this action is taken by the U.S. Senate not disapproving, IAEA ap-
proves it. Then it’s contingent on them settling an agreement. One
thing with India, they do respect the rule of law. That’s part of
their tradition, which is another similarity with our country. Ulti-
mately, though, after all our action, would not the Nuclear Sup-
pliers Group—that’s about 45 countries—then want to act? Would
they not have to then act, as well?

Secretary RICE. Yes, this would then have to be submitted to the
Nuclear Suppliers Group, which works by consensus. So, yes, it
vx}ould have to be submitted to them. We have several steps ahead
of us.

Senator ALLEN. Thank you. My time’s up. Thank you, and con-
gratulations.

Secretary RICE. Thank you.

The CHAIRMAN. Thank you very much, Senator Allen.

Senator Boxer?

Senator BOXER. Thank you, Mr. Chairman. And thank you very
much, Secretary Rice.

I share your view that a strong bilateral relationship with India
is important. India’s a thriving democracy with a growing economy,
and developing closer ties between our nations is something I
strongly support, in most everything I do. But I do not share the
view that closer U.S./India ties will be a counterweight to China,
which seems to be one of the unstated, yet driving, forces behind
this deal. And I think this type of thinking is not only outdated and
dangerous, but it really flies in the face of reality.

Last April, India and China signed 12 separate agreements on
trade, security, and transportation. India and Chinese leaders have
declared 2006 the year of India/China friendship. And it doesn’t ap-
pear to me that India has any interest in being a hedge against
China. And I believe it’s naive to think otherwise. I think it’s old-
fashioned. I think it’s that cold-war thinking.

So, efforts to improve U.S./India relations should be a standalone
policy, not tied to a China card. And I don’t fault the administra-
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tion for seeking an agreement on nuclear cooperation with India.
But I think that agreement should be a win for America, and a win
for nonproliferation. I don’t believe this agreement is.

So, I want to lay out my concerns, and I'll question you about
just one of them. I do have five areas.

First, it rewards a nation for not signing the Nuclear Non-Pro-
liferation Treaty.

Second, it will give India the capability to produce more nuclear
weapons than it otherwise could. I have information to place in the
record from experts that claim it could be that the ability of India
to produce nuclear weapons could go up from 6 a year to 50.

Third, it requires a change in current law. And I think Senator
Sarbanes was really in—making his point, that the checks and bal-
ances of the Congress will be so weakened that suddenly the IAEA,
you know, becomes more important to this administration than the
Congress, which is putting us in a very strange position, indeed.

And, fifth, I believe the United States gave away more than it
received in this deal.

So, I'm going to expand briefly on these points.

First, the deal rewards India for not signing the Nuclear Non-
Proliferation Treaty of 1970. As we all know, the NPT is the key-
stone of international nonproliferation efforts. And thanks to the
NPT, more than 180 nations have not developed nuclear weapons.
One of the great incentives of the NPT is that non-nuclear-weapons
nations are given access to civil nuclear assistance. By allowing
India to receive civil nuclear assistance while it continues produc-
tion of weapons, India is being rewarded.

Second, this deal will give India the capability to expand its arse-
nal of weapons, as I mentioned before. While U.S. nuclear assist-
ance will only be used for civilian purposes, uranium fuel imports
from the U.S. will allow India to dedicate more of its scarce ura-
nium ore for military use.

And this isn’t just me saying it. Let’s go to a expert in India,
who—a strategist, who wrote, in December, the country is short of
uranium. It was necessary to, quote, “get imported uranium for In-
dia’s power reactors so as to conserve all our indigenous uranium
for weapons-production purposes.” I will spell the name of the gen-
tleman who said that, S-u-b-r-a-h-m-a-n-y-a-m.

Experts believe this deal could allow, again, India to vastly in-
crease its production of nuclear weapons from 6 to 50 a year, and
this could touch off an unintended arms race in the region.

Third, the draft legislation proposed by the administration re-
quests that Congress exempt the U.S.-India Civil Nuclear Agree-
ment from several key sections of the Atomic Nuclear Act, includ-
ing one that prohibits the export of nuclear material or technology
to any non-nuclear-weapons state which has detonated a nuclear
device. India needs an exemption, because, in 1974, it detonated a
nuclear device, and it did so by improperly using U.S. and Cana-
dian civil nuclear technology.

In addition, there is a troubling report that the Institute for
Science and International Security has uncovered, quote, “a well-
developed, active, and secret Indian program to outfit its uranium
enrichment program and circumvent other countries’ export control
efforts,” unquote.
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Fourth, the timing of this deal negatively impacts our policy in
Iran. And this is what I really—going to ask you about. Now I un-
derstand that there is no comparison between India and Iran. But
we still have to be consistent, in terms of our policy. Either we
want to limit the threat of nuclear weapons or we don’t. There’s
growing evidence that the timing of the U.S.-India agreement is
complicating our efforts to pressure Iran.

Just last Wednesday, Germany’s foreign minister said the timing
of the U.S.-India Nuclear Agreement was, quote, “certainly not
helpful to attempts to ensure that Iran does not develop a nuclear
bomb.” As the Los Angeles Times editorialized last month, quote,
“The message to Iran and other nuclear wannabees couldn’t be
clearer or more destructive. These regimes and others will rightly
conclude that the U.S. is interested in stopping the spread of nu-
clear knowhow only to regimes it dislikes. This undermines U.S.
moral leadership on the single most dangerous threat to human-
kind, the spread of nuclear weapons,” unquote.

And I want to take a minute to ask you about Iran, because we
are all in agreement about the threat of Iran. I don’t think there
is a disagreement between anyone here. And you said—in your re-
cent editorial in favor of this deal, you said something that I agreed
with about Iran, that they’re a sponsor of terrorism, and they have
violated their own commitments in defying the international com-
munity’s efforts to contain its nuclear ambitions. I agree.

So, today we read—or March 27th, excuse me—in a Defense
News headline, “India Navy Trains Iranian Sailors.” This is very
disturbing. You go out of your way, in your op-ed in favor of this
deal, to tell us all what we need to know about Iran, and then we
have this circumstance. And my question is—this is a 3-year agree-
ment—if they are training Iranian sailors, did you make a condi-
tion of this deal their ending this support of Iran’s military?

Secretary RICE. Well, thank you, Senator.

First let me just address the first

Senator BOXER. Would you just answer that question first?

Secretary RICE. Well, first of all, the Indians say that they do
have some low-level, military-to-military contacts with Iran. I
might just note that they’re not the only country that has a strong
relationship with—a long-term and strong relationship with Iran.
So do many of our best allies. We are, in fact, the ones that did
not have diplomatic relations with Iran. But I would just under-
score what I said earlier to Senator Chafee, people are reviewing
now, and looking under a microscope at what they have been doing
with Iran, because Iran’s behavior over the last couple of years,
which we’ve noted for a long time, has simply now given people a
lot greater pause about their relations with Iran than they had in
the past.

I would note, for instance, that India was the only member of the
nonaligned movement to vote for the referral of the Iranian nuclear
program to the IAEA. So

Senator BOXER. Madam Secretary, my time is so limited, and I
don’t—I don’t want to interrupt you, but to get you to answer the
question. Did you make the ending of this program as part of the
deal that you struck? Did you say, “Before we go forward with this,
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we want this ended”? I mean, this is the Defense News of the
United States of America.

Secretary RICE. Well, Senator

Senator BOXER. “India Navy Trains Iranian Soldiers.” The—two
of their ships were in the headquarters of Indian navy’s southern
command. So, you’ve got Iranian—you are saying, on the one hand,
we're going to allow fuel—nuclear fuel to go from this country to
their country, and they’ve got Iranian ships in port.

Secretary RICE. Senator, there are——

Senator BOXER. So, have you——

Secretary RICE. The Iranians

Senator BOXER [continuing]. Made this

Secretary RICE. There are——

Senator BOXER [continuing]. Part of the——

Secretary RICE. There have

Senator BOXER [continuing]. Deal?

Secretary RICE [continuing]. Been, and probably will be, Iranian
port calls in a number of countries

Senator BOXER. No, this isn’t

Secretary RICE [continuing]. In the world.

Senator BOXER [continuing]. Port calls. This is training of their
military. Did you make this part of the deal, yes

Secretary RICE. Well

Senator BOXER [continuing]. Or no——

Secretary RICE [continuing]. Senator——

Senator BOXER [continuing]. Because the reason I'm asking is, I
think some of us would like to make it a condition.

Secretary RICE. Senator, I'm trying to distinguish for you what
is right in that article from what is wrong. There have been Ira-
nian ship port calls in India. The assertion, We understand that
they train Iranian sailors,” is not right. That is

Senator BOXER. So, you say that

Secretary RICE [continuing]. Well, not——

Senator BOXER [continuing]. When they——

Secretary RICE [continuing]. Everything in——

Senator BOXER [continuing]. Say that

Secretary RICE [continuing]. Is right.

Senator BOXER [continuing]. “Two Iranian warships were docked
in a town”—I don’t want to pronounce it wrong——

Secretary RICE. In——

Senator BOXER [continuing]. K-o-c-h-1.

Secretary RICE [continuing]. In Kochi?

Senator BOXER. Kochi?

Secretary RICE. Correct.

Senator BOXER [continuing]. “The headquarters of Indian navy’s
southern command for a training program under a 3-year-old mili-
tary cooperation agreement with Tehran.”

And all 'm asking you is, Don’t you think it’s in the best inter-
ests of America, when we’re going to do this extraordinary special
deal, to make, as a condition, that they end that relationship?

Secretary RICE. Senator, I think that—again, let me distinguish.
There are port calls that have taken place between Iran and India,
yes. The Indians say that they do not train Iranian sailors and sol-
diers. And so, there are military-to-military contacts. But, again,
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let me put it in context. India is not the only country in the world
that has relationships with Iran. Many of our friends

Senator BOXER. This is a country we’re going to give nuclear
technology to. That’s what this is about. Lots of other countries do
a lot of things. You're not sitting here suggesting that we give them
the components to greatly increase their development——

Secretary RICE. Senator, some of the countries

Senator BOXER [continuing]. Of building nuclear bombs.

Secretary RICE [continuing]. Some of the countries that have re-
lations with Iran, we already do U.S. cooperation on civil nuclear
power with.

Senator BOXER. Well, you want a special deal for this country,
and that’s why it’s important—and let, just, the record show that
the Secretary—I'm assuming, by her answer, this wasn’t even an
issue that was brought up. And it’s of deep concern to me, and, I'm
sure, to others in the Senate.

Secretary RICE. Well, Senator, let me correct the record. The
United States has made very clear to India that we have concerns
about their relationship with Iran. We’ve made clear to them we
had concerns about the pipeline. We have made clear to them that
we had concerns about their initial vote in the IAEA. So, of course
we have concerns about

Senator BOXER. That’s not my

Secretary RICE [continuing]. Their relationship with Iran.

Senator BOXER [continuing]. Question whether we have concerns.

Secretary RICE. But on this

Senator BOXER. Did we make it part of the condition of the deal?
I have concerns when my kids to the wrong things, but I don’t just
tell them; I have some action that follows it up. So, I just think
your words are a bit hollow; specifically on this matter. And if you
put it together with what Senator Sarbanes was able to ascertain,
that you're really, in many ways, ducking around the Congress, I
think this deal has to have more checks and balances. That’s it.

And I know my time’s expired. And I appreciate your being le-
nient with me, Mr. Chairman.

Secretary RICE [continuing]. May I just, for the record, again,
Senator, state that the Defense News article, as it is written, is
not, we believe, correct about the military-to-military relationship
between Iran and India.

Thank you.

The CHAIRMAN. Thank you very much, Senator Boxer.

Senator Alexander?

Senator ALEXANDER. Thank you, Mr. Chairman. Is this on now?

Madam Secretary, thank you for coming and being well informed
and answering our questions.

As we look ahead, would you suggest that, for our country, if we
were thinking about the emergence of three great powers or influ-
ences in the world, that it—one might say one might be China, one
might be India, and one might be political Islam?

Secretary RICE. I think that would be fair, Senator.

Senator ALEXANDER. And if we were to look at those three, would
you say that our prospects for a mutual relationship or partnership
might be better with India than it might be with China or political
Islam?
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Secretary RICE. Well, I think our possibilities for a deep strategic
relationship with India are particularly strong, because of our
shared values.

Senator ALEXANDER. And I assume you wouldn’t suggest that we
should think of India, a country of—that will be the largest country
in the world, as one of our children:

Secretary RICE. Absolutely not.

Senator ALEXANDER [continuing]. But as a partner that we would
try to respect and understand their differences in where they are
today and where we are today, and where we both hope to go and
see if we have mutual interests.

Secretary RICE. That’s right.

Senator ALEXANDER. I would like to focus more on nuclear power
and clean air and the environment. Senator Allen talked about en-
ergy. And he and I have talked a good deal about in. Senator
Chafee and I have worked together on clean air in this country.

And one of the things I would suggest, Mr. Chairman, that we
might want to explore, although it’s a little bit out of our jurisdic-
tion, is the impact of dirty air in India and China over the next
30 or 40 years on the air we breathe in the United States.

Have you any—I mean, if I'm correct, only about 2 percent of the
current power in India is nuclear. Is that about right?

Secretary RICE. That’s correct. About 2 percent, yes.

Senator ALEXANDER. Of producing electricity. And in Japan it
would be—well, in France, it would be 78

Secretary RICE. It would be 78 percent in France. And it’s, I
think, in Japan, about 30 percent, at this point

Senator ALEXANDER [continuing]. And in the United States, what
we have learned in our hearings, in Energy, is that while nuclear
power only produces 20 percent of our electricity in the United
States, and we use about 25 percent of all the energy in the world,
it produces 70 percent of the carbon-free electricity, even though we
haven’t built a new nuclear power plant in 30 years. So, increas-
ingly, those who are concerned about global warming, about mer-
cury, which is a new pollutant in the air, which we’re just now be-
ginning to regulate in the United States, about sulphur and nitro-
gen, are recognizing that to produce large amounts of clean carbon-
free energy, there really is only one technology available today, and
that’s nuclear power.

Secretary RICE. Right.

Senator ALEXANDER. Do you have any estimate of to what extent
the pollutants that might come from dirty coal plants in India and
China over the next 30-40 years might end up in the air that
Americans breathe?

Secretary RICE. I don’t have an estimate of that, Senator. But,
obviously, because the particulates that are being released by this
dirty air are contributing to greenhouse gas emissions quite signifi-
cantly—in fact, the emissions in India have increased about 3 per-
cent a year; that’s about twice the rate as in the United States—
it’s obviously contributing to the global problem that we are having
with greenhouse gas emissions. And that, for the United States, of
course, is a very bad thing.

Senator ALEXANDER. The Senator from California mentioned the
unclean air in Los Angeles. We have a similar problem in Ten-
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nessee, around the Great Smoky Mountains. I wonder if you have
any idea of what percent of the dirty air in Los Angeles comes from
India and China, or will, over the next 30 or 40 years, if they were
to build coal plants instead of civilian nuclear reactors?

Secretary RICE. I don’t have that estimate, Senator, but, obvi-
ously, contributing to the global problem with greenhouse gas emis-
si(ins is a problem for us, as well as it is for the Indians them-
selves.

Senator ALEXANDER. I know I'm asking you questions that, in
some cases, might be best asked of the Environmental—of the EPA
and the Energy Department, but I think they’re questions that are
relevant to our weighing of these balances here. Such a question
would be, Madam Secretary—and perhaps if you don’t have the an-
swer to this, someone within the administration could—do you
have any idea—we’ve become increasingly concerned about the
amounts of mercury that are in the air in the United States—do
you have any idea how much of that mercury comes from other
countries—in effect, blown around the world and blown into the
United States?

Secretary RICE. I don’t, Senator, but I'll seek to get an answer
for you.

Senator ALEXANDER. As I look at India—and we talk about part-
nerships—are—is it not true that the United States Senate, last
year, approved a $5 billion credit to help a British company, Wes-
tinghouse, owned by British, although Westinghouse is in Pitts-
burgh, to help build civilian nuclear power plants in China? And
what were the considerations——

Secretary RICE. Right.

Senator ALEXANDER [continuing]. There?

Secretary RICE. We do—we did, in fact, do exactly that, because
we believe that civil nuclear cooperation with China, a country
with which we have cooperation, but, of course, we have significant
differences, including, I might say, on Iran, for instance, that the
need for civil nuclear energy in China, given China’s incredible ap-
petite for growth and appetite for energy, was in the best interest
of this country, not to mention in the commercial interest of those
Wh(il could build the power plants. But, yes, we absolutely did agree
to that.

Senator ALEXANDER. Is it true, or not true, that if the United
States did not help India and China build nuclear reactors for civil-
ian power, that Russia or France or some other country might do
that, and, in the process, develop a massive new technology and
business that could then be helpful in their own countries in hav-
ing clean air?

Secretary RICE. Well, Russia already has some activity with
China that they’ve grandfathered in under certain Nuclear Sup-
plier Group decisions. We do note that India’s ability to acquire
civil nuclear cooperation on a large scale is constrained by their ab-
sence of a relationship with the IAEA, which is why we think that
getting them a relationship with the IAEA, getting them to agree
to certain of the standards that all of us are adhering to, which
they’ve said they are going to do, puts them in a position to get this
clean source of energy for an economy that’s growing at 8 percent.
They’re simply either going to have to do it through dirty coal—
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and, as you and Senator Allen have been noting, their coal is par-
ticularly dirty—or through some other means. They’re not going to
stop growing to do it, they’re going to do it one way or another. And
we think that civil nuclear is the—by far, the best path for them.

Senator ALEXANDER. Thank you, Madam Secretary.

Mr. Chairman, I think that what I will do is submit, if it’s appro-
priate, to the Secretary a short series of questions that might re-
quire some answers from the Department of Energy or the Envi-
ronmental Protection Agency, so that all of us can consider that.
And they will be aimed at trying to understand what the con-
sequences are if we don’t help India and China especially with ci-
vilian nuclear power.

[The information previously referred to appears in the appendix
to this hearing.]

Senator ALEXANDER. One of the leading natural—or environ-
mental groups, the Natural Resources Defense Council, for exam-
ple, is deeply concerned about the impact of dirty coal plants in
India and China on the clean air in the United States and the rest
of the world. That’s just mercury, nitrogen, and sulphur. Add to
that the global warming issues. So, I think it’s important for us to
understand that, and understand how that might not just affect
the rest of the world, but to what extent that air blows into Los
Angeles and into the Great Smoky Mountains and makes it impos-
sible for us to deal with that.

Thank you for the time.

Senator BIDEN. Mr. Chairman, would you give me 10 seconds?

The CHAIRMAN. Yes, Senator Biden.

Senator BIDEN. I'd like to put in the record the CRS report on
that issue, and quote from one portion of this, “However, such re-
ductions—the totality of the reductions that would be accomplished
by their full-blown nuclear program”—civil—“such a reduction
would constitute 2 percent of India’s current CO, emissions and 3.6
percent of India’s energy-related emissions.”

It’s real, but it’s not very significant.

[The information previously referred to appears in the appendix
to this hearing.]

Senator ALEXANDER. Well, Mr. Chairman, I would submit that,
in place of three or four thousand megawatts—well—or 30—the
number of megawatts of nuclear power that India is thinking about
building—20-, 30-, 40,000 megawatts, would be 40, 50, or 60 con-
ventional coal plants. That’s a lot of sulphur. That’s a lot of nitro-
gen. That’s a lot of mercury. And that’s a lot of carbon.

The CHAIRMAN. We would appreciate responses from the admin-
istration to the Senator’s questions.

Secretary RICE. I'd be most happy to get responses for you.

The CHAIRMAN. Thank you, Senator Alexander.

Senator Kerry?

Senator KERRY. Thank you, Mr. Chairman. Is that—I have to
deal with this thing.

Senator BOXER. I think it’s on.

Senator KERRY. Thank you.

Welcome, Madam Secretary.
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Secretary RICE. Thank you.

Senator KERRY. Glad to see you.

Madam Secretary, I was in India, as I think you know—and I
thank Secretary Burns for briefing me before I went, having a good
discussion about this issue—in January, and I had the opportunity
to meet with Prime Minister Singh and his national security advi-
sor and the nuclear—head of the Nuclear Power Commission. And
our discussions focused not just on India’s nuclear needs, energy
needs, as a whole, but also the way that this deal might be helpful
to them in the long run, and, needless to say, how this deal is im-
portant to the relationship between our two countries. I understand
that. I think we all understand that.

I heard a couple of colleagues talking about, sort of, rewarding
India for not being a member of the NPT. I think we have to get
over this notion that because of what’s happened in past history,
we can’t deal with new realities that are on the table. If we always
stay stuck in the same place, we never advance any ball. That is
not to say that I think you have advanced the ball as far as you
could have.

I've said this with Secretary Burns, [-—this—I’m inclined to sup-
port this agreement. And I said that in India, I support it in prin-
ciple, because I think it’s important to our countries, I think it’s
important to bring more of India’s program under the TAEA safe-
guards. That is important. You have to ask yourself a simple ques-
tion. If you want to sit there and say, “Gee, they stayed out of the
NPT for all these years, and, therefore, we're going do something—
we ought to get something for it.“

Now, some people think we ought to have gotten more for it. I
happen to believe that. It’s not where we are. It’s not the deal I
would have negotiated, personally. I think there was a great oppor-
tunity here to deal with the overall proliferation issue of the region,
including Pakistan and China. And proliferation is not just the
movement of information and technology to other countries, it is
also the building of weapons. And this clearly allows that continued
building of weapons. But, you know, the perfect world is not, sort
of, what’s in our hand here. And I understand that. I do think you
could have gotten closer to that. And I wish you had.

But the fact is, it is better to build this relationship. It is better
to move us forward, in terms of the controls that will exist on the
rest of what is defined as the civilian program.

Now, India has the right to define what’s going to be in the civil-
ian and what’s out. And some people have issues with that. I would
hope that in the next days—and I've suggested this to Secretary
Burns, and I think it would help you enormously with Congress,
and I hope India is listening to this, and they’re hearing some of
the reluctance of some members—if we could try to find a way to
advance the fissile material cutoff efforts, and if India itself could
be helpful in these next days in perhaps helping us to rapidly de-
fine the IAEA safeguards standards—I am very uncomfortable,
though I want to help—and I think I’'m inclined to say we should—
we have to move forward here—I think you all have a responsi-
bility to try to do the best we can in the next days to make that
an evenhanded process between the Congress and yourselves and
India.
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I think Senator Sarbanes asked very important questions with
respect to that. I heard them from back in my office. I am uncom-
fortable voting to change the overall structure without seeing those
safeguards, knowing what they’re going to be. And it seems to me
reasonable, eminently reasonable, for you to press this process,
given the concerns many members have, to help us to see those,
to share that. And I think you’ll find a Congress far more prepared
to move forward more easily and with greater confidence if we were
to do that.

So, I would ask you whether or not it’s not possible, really, to try
to guarantee to the Congress—I know, in the briefing with Sec-
retary Burns, I think his opinion was that that was important and
might be done. And I wonder if you might, sort of, give us that con-
fidence here today.

Secretary RICE. Well, we will certainly press it, Senator, both the
Fissile Material Cutoff Treaty and the IAEA safeguards. During
the recent visit of Mr. Saran, I told him, in no uncertain terms,
that this was going to be an issue with Congress and that they
ought to negotiate with the IAEA as quickly as possible. I'd be—
it would be a problem to undertake a guarantee, but what I can
guarantee you is that we will make every effort that we can to ac-
celerate and push that process forward.

Senator KERRY. And what about the—what about the notion of
advancing some of these other issues that were left off the table
that might give——

Secretary RICE. Yes.

Senator KERRY [continuing]. Congress greater confidence with re-
spect to the fissile material cutoff or even the broader nonprolifera-
tion regime itself, which really needs an infusion of
restructuring——

Secretary RICE. Yes.

Senator KERRY [continuing]. And greater urgency?

Secretary RICE. Well, on the FMCT, absolutely. We are trying to
get the work done on that, ourselves. We've told the Indians they
need to be helpful in that. They’ve promised that they will, and we
will press them very hard to help us on the—and they should
know, too, that, by the way, it’s one of the determinations that the
President will have to make. So, we have that leverage.

Secondly, on the broader proliferation regime, I agree with you,
Senator. One of the reasons, I think, that Mohamed ElBaradei has
been in favor of this is that there is much that India can do, as
a big state with nuclear technology, to enhance our ability to, for
instance, criminalize the behavior of those who trade in nuclear
technologies. They have just passed a very strong act against this
kind of activity, in 2005, which would criminalize—it’s much more
like our law—criminalize, in a much more comprehensive way, any
behavior that is betting the trade in weapons of mass destruction
technology. I think that’s the kind of thing that they can do.

Also, by adhering to these various regimes—the missile tech-
nology control regime, the NSG guidelines—they can help us to ex-
pand the concept of what is the nuclear proliferation regime, be-
cause the NPT is an important part of it, but we clearly need more
than the NPT. And I want to emphasize, again, that, on the Pro-
liferation Security Initiative, we will press very hard.
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I should just mention, Senator—you are well aware of these ef-
forts, but—because they started not with our administration, but
go back to other administrations—we would like to see, obviously,
in the regional sense, in the relationship between India and Paki-
stan and others, look at regional moratorium on fissile material
production. We’ve made it very clear that we would encourage that,
that we would encourage India and Pakistan to look at their nu-
clear relationship in the way that, in some of the earlier days, peo-
ple were concerned about safety and security between the U.S. and
Soviet arsenal. So, there are lots——

Senator KERRY. Let me ask you

Secretary RICE [continuing]. A lot of things that we could do.

Senator KERRY [continuing]. Did you explore—I mean, one of my
concerns—I raised this issue with both the prime minister of Paki-
stan and President Musharraf, and there seemed to be a spark of
interest—maybe they were just—maybe they were being kind, but
there seemed to be a genuine spark of interest in the notion of try-
ing to arrive at some agreement regionally on the numbers of nu-
clear weapons. And it seems to me that that’s a place where the
United States could have offered real leadership, is trying to bring
the parties together. It’s hard to understand why they would need
to continue to build levels beyond an adequate deterrent between
each other and China. Did you explore that?

Secretary RICE. Well, what we couldn’t achieve, and I think it
was unlikely, was a constraint unilaterally by any one state. But
the idea that has been pursued in some second-track arrange-
ments, some second-track discussions, of discussions between the
parties about not just absolute levels, but also safety and security
and confidence-building measures, because it’'s something we're
very interested in and we’d like to pursue.

I think, Senator, we now have the kind of relationship with the
two that might make it worthwhile. I can’t say that it’s going to
have an immediate payoff. These things are hard. But——

Senator KERRY. This—you know, this really shouldn’t——

Secretary RICE [continuing]. Very interested.

Senator KERRY [continuing]. That hard. The United States and
Russia, under the leadership of President Reagan, came out at Rey-
kjavik, if I call, and said, “We’re going to go down to zero.” Now,
we backed off of that, and I think we’re going to 2500, from tens
of thousands. If we could do it, the two great superpowers on the
face of the planet, and everyone understands the absurdity of that
kind of a conflict, so the adequacy of deterrence is defined—China
has gotten along for 40 years quite effectively with, I think, in the
double-digits numbers. I'm not going to go into classified areas
here, but we all know that it has been a meager program compared
to both the former Soviet Union and the United States. And they’ve
been content to feel they have a sufficient deterrent.

So, it is absurd to believe that they have an interest in building
up. And certainly India, if China has not, and is relatively even
with respect to—Pakistan doesn’t—the entire nonproliferation
structure could have been advanced if the United States had put
on the table that notion, and pushed for it.

Now, it’s not within this agreement. And I understand that. That
doesn’t mean we shouldn’t move forward here. But I would love to
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see the administration be more aggressive. I mean, even the last
meetings that took place, we were not particularly engaged. We
need to lead on this. And, I might add, it is hard to lead when we
have, in our own budget, money for a new nuclear weapon, a so-
called bunker-busting nuclear weapon. I mean, as other countries
make judgments about their own deterrents and their own threat-
response needs, they measure what other countries are doing. And
if we, indeed, are the ones who are moving forward with a new con-
cept, it sends shivers down their spine, and their defense establish,
just like ours, comes to them and says, “Hey, boys, better start to
respond.”

So, I would hope you would really have a larger vision with re-
spect to how we could ratchet this down. And, within that context,
I don’t think you’d find many Senators saying no to this.

Secretary RICE. Thank you, Senator. We obviously would like to
see the tensions in the region continue to abate, as they have been.
I think we believe that we've built relationships with India and
Pakistan that allow us to pursue some of the ideas that you're talk-
ing about. And they are certainly much like the ideas we’d like to
pursue.

Thank you.

Senator KERRY. Could I just ask quickly, How will the United
States react is China presses for a Pakistan exception similar to
the India exception?

Secretary RICE. We’ve been very clear, publicly, privately, with
China, with Pakistan itself, that Pakistan is not an appropriate
state for this kind of an exception. It’s just a different history——

Senator KERRY. What if they make that the price for approval of
the India exception?

Secretary RICE. It can’t be the price for approval of the India ex-
ception. Simply can’t be.

Senator KERRY. Could that be a showstopper?

Secretary RICE. I don’t believe so, Senator. Nothing that we’ve
had discussions would suggest that. And Pakistan itself under-
stands its own special history.

Senator KERRY. And in keeping with Senator Sarbanes’s concern,
you would not react badly if Congress didn’t write itself out of this
process?

Secretary RICE. Well, Senator, we believe very strongly that Con-
gress is not writing itself out of this. We are only asking that, by
amendment of the law, we would follow the procedures that Con-
gress would normally follow to approve nuclear commerce with any
state.

Senator KERRY. Okay. Well, thank you very much, Madam Sec-
retary. I appreciate it.

Secretary RICE. Thank you.

Senator KERRY. And thank you, Mr. Chairman.

The CHAIRMAN. Well, thank you, Senator Kerry.

Now, just as a management problem here, I've been advised the
Secretary needs to leave at 12:05. I would ask the Secretary’s in-
dulgence for a moment, as I try to parse, now, 10 minutes to each
of three Senators who have not been heard. And I hope the Sen-
ators will respect the 10 minutes, because we will be taking a little
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bit more of the Secretary’s time, and she faces testimony before our
House colleagues very shortly.

But if we may proceed—Senator Feingold?

Senator FEINGOLD. Chairman, I will try to keep it under 10 min-
utes, out of respect for my colleagues. But let me thank you for
holding today’s hearing with Secretary Rice on the proposed United
States/India Nuclear Energy Agreement. This is obviously a very
important subject, and—as shown by the attendance here at the
hearing.

(ll\/Iadam Secretary, I appreciate your spending time with us
today.

And TI'd just ask that my full statement be placed in the record.

The CHAIRMAN. It will be placed in the record in full.

[The prepared statement of Senator Feingold follows:]

Mr. Chairman, thank you for holding today’s hearing with Secretary Rice on the
proposed United States-Indian nuclear energy agreement. This subject is extremely
important and I am pleased that this committee is continuing to take a close look
at this complex issue. Madam Secretary, I appreciate you spending time with us
today on this very important issue.

T've been troubled by the way the administration has handled this issue from the
start: not consulting with Congress prior to announcing a deal that requires changes
to U.S. law; submitting legislation asking Congress to remove itself from any over-
sight; and, pushing Congress to approve this legislation without the benefit of seeing
the agreement.

The process problems are not my main concern, however. After reviewing what
is known about the deal, which admittedly is not much at this time, I would be hard
pressed to explain to my constituents why this agreement is so vital to our national
interests, and why it has to be done now. I agree that India is an increasingly im-
portant partner and player on the world stage. I also agree that U.S.-India relations
are extremely important. Increased efforts to enhance our relationship with India
are important. However, our relationship with India does not rest on this one deal,
nor should it. Whether this deal goes through or not, India will likely continue to
pursue its relationships with China and Iran in ways that won’t always be in our
interest. I also find the energy arguments for this deal unconvincing. India has tre-
mendous and growing energy needs but nuclear energy is not necessarily the an-
swer. There are far more cost-effective, responsible and immediate ways to tackle
that problem. Finally, this deal is not guaranteed to promise direct financial oppor-
tunities for U.S. companies. India has promised no preferential treatment for the
United States and companies from countries such as Russia and France may be bet-
ter situated to benefit financially.

In addition to providing us with a better rationale for this agreement, the admin-
istration must also provide us with a more detailed analysis of the potential nega-
tive impact it could have on the nonproliferation coalitions and policy we’ve pains-
takingly put together over the last 30 years. The proliferation of nuclear technology,
know how, and material may be the top national security threat we face. How does
this deal impact that threat? How does this deal impact fragile relationships with
countries like Pakistan, South Africa, or China? The answers we’ve received thus
far—mostly assurances that this deal is “strategically important”—do not suffice.

Today will be an opportunity for us all to discuss and make some progress on
these very serious issues. I appreciate that Secretary Rice has come before the com-
mittee today and I hope that she will provide us with much needed clarity on the
proposed agreement with India.

Senator FEINGOLD. I'll be blunt that I've been troubled by the
way the administration has handled this issue from the start, not
consulting with Congress prior to announcing a deal that requires
changes to U.S. law, submitting legislation that asks Congress to
remove itself from any oversight, and pushing Congress to approve
this legislation without the benefit of seeing the agreement.

The process problems are not, however, my first concern. After
reviewing what is known about the deal, which, admittedly, is not
much at this time, I would be sort of hard-pressed to explain to my
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constituents why this agreement is so vital to our national inter-
ests. In addition to providing us with a better rationale for the
agreement, I urge the administration to provide us with a more de-
tailed analysis of the potential negative impact this agreement
could have on the nonproliferation coalitions and policies we've
painstakingly put together over the last 30 years.

The proliferation of nuclear technology, knowhow, and material
may be the top national security threat we face, and I fear that
this deal could end up making our world less safe, rather than
more safe.

But I am glad you’re here. And I obviously understand this is a
very complex issue. I would just want to ask a few more questions.

Under Secretary Burns has publicly noted that all future civilian
reactors built in India will be subject to safeguards; thus, arguing
that an increasing percentage of India’s nuclear program will be
under international controls. But doesn’t India get to decide wheth-
er a given reactor is classified as civilian or military? So, what’s to
prevent India from designating all future reactors as military in
order to avoid international safeguards?

Secretary RICE. It is true that India makes that determination
as to sovereign states. We make that determination, for instance.
But the Indians—we believe the incentives, the powerful incentives
for them, are on the civilian side, not on the strategic nuclear side.
They have 50,000 tons of uranium reserves, more than enough if
they wished to use the small percentage of that, that would be re-
quired for a military program. It’s on the civilian side that you
need a lot of nuclear material to fuel a civilian program over a long
period of time.

So, we simply think the incentives are in the other direction, and
that the Indians are trying to get civil nuclear energy, and that
this is something that, of course, people will be able to watch. But
it’s—I think someone said—maybe it was Senator Biden who said
that the Indians are also taking on a set of obligations here with
the world, and people will be watching.

Senator FEINGOLD. But you concede that this is entirely within
their discretion——

Secretary RICE. It

Senator FEINGOLD [continuing]. This designation.

Secretary RICE [continuing]. Is, indeed, within their discretion.

Senator FEINGOLD. Thank you, Madam Secretary. You said that
the safeguards will be permanent, but India emphasized that these,
quote, “permanent safeguards would be predicated on an uninter-
rupted supply of fuel for civilian reactors.” Doesn’t that tie our
hands, down the road? If, in the future, India tests or uses nuclear
weapons or proliferates nuclear technology, will the United States
continue to supply fuel for India’s nuclear reactors?

Secretary RICE. We've been very clear with the Indians that the
permanence of the safeguard is permanence of the safeguards,
without condition. In fact, we reserve the right, should India test,
as it has agreed not to do, or should India in any way violate the
TAEA safeguards agreements to which it would be adhering, that
the deal, from our point of view, would, at that point, be off.

Senator FEINGOLD. As you noted, with the world’s second largest
population and a fast-growing economy, we all have to be con-
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cerned about India’s energy consumption and production of green-
house gases. You've said that this deal will reduce India’s reliance
on coal and oil, but I would argue that there are more effective
means of doing so than selling a few nuclear reactors. India’s Bu-
reau of Energy Efficiency estimates that improving energy effi-
ciency could save 80 to 20 gigawatts per year, which is more than
all the future output from nuclear reactors now being planned. If
improving India’s energy mix is a primary motivation of this deal,
have you considered other non-nuclear approaches, like a coopera-
tion agreement that would help India improve its energy efficiency?

Secretary RICE. We intend to do all of that. In fact, on a multilat-
eral basis, through the Asia-Pacific Partnership, which is India,
South Korea, the United States, Australia, we are engaged also in
questions about energy efficiency, about other kinds of energy tech-
nology, trying to use other sources of renewables. So, that piece, we
are doing. But it doesn’t obviate India’s growing need for nuclear
energy as a part of the mix.

Senator FEINGOLD. Finally, according to an article by Dr. Leon-
ard Weiss for the Bulletin of Atomic Scientists, only 1 percent of
India’s electrical capacity is fueled by oil. So, replacing this tiny
amount with nuclear power won’t even register on the world oil
market. Do you maintain that this deal will have a major impact
on India’s oil consumption and on the price that U.S. consumers
would pay for oil?

Secretary RICE. Well, India does need to change its mix. I—the
point—of course, they use principally coal, which is very, very bad
for the environment, given the nature of their coal. But because
they are trying to diversify away from coal, they are looking at
other sources, and right now, while the percentage from oil is
somewhere in the 30 to—some people say as much as 50 percent,
but let’s say it’s at the 35 percent—as they diversify, you would
like that diversification from coal not to go to oil, which is one way
that it could go, but, rather, from that diversification for coal—from
coal to go to multiple other sources that are clean and that do not
require further hydrocarbons, and that do not require their depend-
ence on what we consider to be, and we believe we are convincing
them, are unreliable suppliers.

Senator FEINGOLD. Thank you, Madam Secretary. In order to
give my colleagues a chance, Mr. Chairman, I'll defer, at this point.

The CHAIRMAN. Well, thank you very much, Senator Feingold, for
your thoughtfulness. I appreciate that.

Senator Nelson?

Senator Bill Nelson: Thank you, Mr. Chairman.

I'm going to be brief because I want my colleague to have plenty
of time also.

Madam Secretary, I might say that you have a very fine rep-
resentative in Secretary Burns, whom I have talked to extensively
about this issue.

I'm concerned—earlier, it came up with Senator Boxer—about
this article that appeared in the Post today about the Indian port
call by an Iranian warship. And so, in following up on the earlier
discussion, is the Indian military cooperating in any way with the
Iranian military?
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Secretary RICE. The Indians have told us that they have some,
as they characterized them, low-level military-to-military contacts.
But, again, Senator, I would just note that there are a number of
countries that have relations with Iran, and it’s, of course, the sov-
ereign right of a country to have relations with whomever they
would like to have relations. I believe we’re not going to do better
in pulling India toward us by insisting that they cut off relations
with other states. I don’t think that’s going to work very effectively.
But the entire world is coming to think differently about its rela-
tionships with Iran. We see it in the exodus of banking and finan-
cial institutions from Iran. We see it in the vote that India took in
the TAEA Board of Governors. This is a relationship that goes back
a very, very long way. But as Iran changes its relationship with the
rest of the international community, I think you're going go to see
more and more states reassessing their relationships with Iran.

Senator Bill Nelson: Well, I certainly hope that’s the case, that
the entire world is reassessing and will do something about it
afterwards because, at least from this Senator’s point of view, the
nuclearization of Iran would be one of the greatest destabilizing
threats to the interests of the United States.

Secretary RICE. I could not agree more, Senator.

Senator Bill Nelson: I'm interested in the implications of this
agreement with India, with regard to that. What do you think are
the implications of this agreement for our diplomatic efforts to con-
vince Iran to give up its nuclear processing?

Secretary RICE. Senator, I just returned from a very long meet-
ing with the other members of the “P5 plus Germany,” and I can
tell you, the India deal did not come up in this long, long meeting
on Iran.

Now, I know that there are those who say, “Well, you’re treating
India differently than you are proposing to treat Iran and North
Korea.” Yes. India is a democracy, a transparent society. Iran is
the central banker of terrorism, a nontransparent society. North
Korea, even less transparent than Iran. North Korea and Iran
have, of course, broken their—first of all, signed the Non-Prolifera-
tion Treaty, but then have not lived up to those obligations, flaunt-
ed those obligations. India is trying, having never signed the NPT,
to move toward the taking on voluntarily of obligations that are
similar to those of NPT states. And so, the situations are just very
different. And I think if we allow the Iranians and the North Kore-
ans to say that we cannot have civil nuclear cooperation with a
good actor like India because we have to deal with their bad behav-
ior, then that would be a very bad thing for U.S. policy. And so,
I don’t think it has an effect.

I should just note, too, that, by the way, the civil nuclear—the
possibility of civil nuclear power is something that the world is of-
fering to Iran. But what has been said is, “You can’t have civil nu-
clear cooperation that has enrichment and reprocessing on Iranian
territory because of your very bad past history over the last 18
years in violating your IAEA agreements.”

So, on the one hand, we have a democratic, transparent state
that has not violated agreements that it signed onto—it didn’t sign
onto the NPT—and states that are wantonly violating those agree-
ments, supporting terrorism, nontransparent, repressing their peo-
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ple. I just think there is any comparison, and I don’t think we
should allow one to be made.

Senator Bill Nelson: Mr. Chairman, I want to give my colleague
plenty of time to ask his questions.

I will follow up with you in further discussion about how we can
bring China and Russia around to our point of view, how it’s in
their interest to have a non-nuclear Iran, and what more we can
do in Europe to get those who are resistant there to achieving that
goal. This ought to be an all-out effort.

Secretary RICE. Thank you, Senator. I look forward to the con-
versation, yes..

Senator Bill Nelson: Thank you, Mr. Chairman.

The CHAIRMAN. Thank you very much, Senator Nelson, for your
thoughtfulness to the committee and to your colleague.

And now, the colleague that you have mentioned, Senator
Obama?

Senator OBAMA. Senator Nelson is a fine man. [Laughter.]

The CHAIRMAN. I agree.

Senator OBAMA. Madam Secretary, thanks. You know, I'm al-
ways batting last in the line-up, so I don’t always know if I'm being
redundant in some of my questioning. Forgive me if some of these
questions were posed earlier and you already answered them.

Just a brief statement, at the opening. I personally think that
the geopolitics of this agreement make a lot of sense. And I suspect
that’s shared by many at this table. I think that India is a critical
long-term partner for the United States. As you’ve noted, they
share our values. There are deep commercial and personal relation-
ships between the two countries that I think need to continue to
grow. India is only going to continue to be a larger player on the
world stage, and they occupy an important piece of real estate, in
addition to having a billion or so people.

So, there is really no argument with respect to the geopolitical
issues. I also think that it’s legitimate to say that India—the na-
ture of the society and its democracy and its government are dif-
ferent from Iran. We can make easy distinctions, I think, between
India and other nations that might be pursuing nuclear arms.
They’ve shown themselves to be responsible, so I think we can con-
cede that, as well.

Having said all that, there are specifics to the agreement that I
have concern about. So, let me just be clear—if I'm understanding
this properly. You've got 22 nuclear plants, 14 now under the
agreement would be subject to IAEA safeguards, 8 would be off
limits from IAEA inspection. My understanding, is that the eight
that are off limits will be producing large amounts of nuclear mate-
rial; that, as a consequence of those eight not being under the in-
spection regime, that this agreement could free additional weapons-
grade material to India that they can use, should they decide. Now,
it’s a question as to whether it would be in their interest to do so
or not, but should they decide they want to produce more weapons,
this agreement could free up additional material that would allow
them to build more weapons. Do you think that that is a accurate
characterization or an inaccurate characterization?

Secretary RICE. Senator, I don’t think it’s accurate, for the fol-
lowing reason. Of course, currently 81 percent are outside, so we
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will now have 65 percent inside. And the—of the reactors inside
safeguards—but the Indians have very large stores of uranium—
large reserves of uranium, maybe 50,000

Senator OBAMA. So, you think it matters.

Secretary RICE. It doesn’t matter. And if I could——

Senator OBAMA. Because they’ve got enough nuclear

Secretary RICE. They—if they wanted to build more——

Senator OBAMA. Okay.

Secretary RICE [continuing]. Nuclear weapons, they can do it.

Senator OBAMA. All right.

Secretary RICE. The incentives are on the other side. But the
constraint is actually on the civil side, because you need more ma-
terial on the civil side——

Senator OBAMA. Okay.

Secretary RICE [continuing]. Because of the—it takes much more
material on the civil side than on the military side.

Senator OBAMA. No, I understand. So, let me restate the point,
then. Precisely because the Government of India needs more mate-
rial on the civil side, theyre confronted with a choice as to, “Do we
use more nuclear material on the military side or the civilian side?”
I may be wrong on this, so

Secretary RICE. It’s just

Senator OBAMA [continuing]. Explain.

Secretary RICE [continuing]. Such a small percentage that you
need on the military side. That’s really the point. It’s a very small
percentage that you need on the military side.

Senator OBAMA. Okay.

Senator OBAMA. My understanding, though, is that we are trans-
ferring technology or training to them, to the civilian side, but that
the 14 that are within the inspection regime and the eight that are
not are more or less identical. So, whatever we’re giving to them
is going to be made available—it is transferable to the eight that
are not.

Secretary RICE. Well, the fact is, they know how to make nuclear
weapons. We know that.

Senator OBAMA. Right.

Secretary RICE. And so, there isn’t a technology transfer issue
here. This isn’t——

Senator OBAMA. Okay.

Secretary RICE [continuing]. A knowhow issue, as it is with the
Iranians. And, again, I would just emphasize that the pressures
are on the civilian side. The amount of material that you need on
the military side is pretty small.

Senator OBAMA. Okay. So, the basic argument that the adminis-
tration making—is making, then, is that this doesn’t really matter.

Secretary RICE. It doesn’t constrain their

Senator OBAMA. It doesn’t constrain them. If that’s the case——

Secretary RICE. But it also—it doesn’t also——

Senator OBAMA. If that—if that’s—if it doesn’t constrain them,
why bother checking on the 14?

Secretary RICE. Well, because

Senator OBAMA. Why are we going to make a bunch of IAEA in-
spectors wander around 14 power plants if what you’re arguing is,
“They’ve already got the technology, they’ve got enough material,
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they’re entirely trustworthy“? What is it that we’re gaining as a
consequence of putting them under this inspection regime?

Secretary RICE. Well, let me just make the point and complete
a sentence. It doesn’t constrain their program. We don’t constrain
it now. This agreement does not constrain it. It also doesn’t enable
it in any way.

Senator OBAMA. Right.

Secretary RICE. And so, those who are arguing that somehow be-
cause of this agreement you’re enabling a larger program, we—is
simply not right.

Senator OBAMA. Okay, but——

Secretary RICE. Now, as to what you gain, the TAEA, right now,
has very little access to the Indian program at all. There are four
Russian reactors that are safeguarded. That’s it. It also has no ac-
cess to the future development of the Indian nuclear program. And
as India puts more and more nuclear power online, you will cap-
ture now a much larger percentage of the Indian civil nuclear pro-
gram. The Indians themselves estimate as much as perhaps 90 per-
cent over the next decade or so. So, you're getting more and more
of the program under safeguard. You're also engaging——

Senator OBAMA. What does that mean, specifically?

Secretary RICE. It means, specifically, that as new civilian reac-
tors come online, and others are decommissioned, you are getting
more and more of the Indian higher-and—higher-technology reac-
tors under safeguard. So, the program is moving from
unsafeguarded to the middle, where we are now, which is 65 per-
cent of it’s safeguarded, to getting more and more of them under
safeguard over the next decade or so, where we believe it'll be as
much as 90 percent of the program.

Senator OBAMA. But even if it’s 90 percent—I mean, when it—
what you've just argued is that as long as the—they've got the
technology and they’ve got the material, that they can produce as
many weapons as they want. What is it that we are gaining—spe-
cifically?

Secretary RICE. You're gaining IAEA access. And this is the point
that Mohamed ElBaradei made. You’re gaining IAEA access, to the
Indian program, that has not been there in the past. You're also
getting them to separate. One of the things that the IAEA very
much likes to see—and, by the way, we went through this process,
the French went through this process—is the separation of military
and civilian facilities. It’s a very important step, to separate those,
and to safeguard those. You are getting the Indians into a regime
where they may be able to share in technologies that will produce
reactors that do not have the high-byproduct nuclear—or nuclear
materials——

Senator OBAMA. On the civilian side.

Secretary RICE [continuing]. Byproducts on the civilian side.
That’s very important. And let me just say, Senator, I think those
who concentrate on the strategic program and the issue of how
much weapons material they have, really that’s not the point of the
Indian strategic program. The Indian strategic program, I believe,
if you look at the restraint that it has demonstrated, is more a fac-
tor of the political and military factors that they face, in terms of
what their other, as they would see them, adversaries in the region
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are doing, what military balances they are facing. And that
which—is what drives the numbers of Indian nuclear weapons, not
how much material they do or do not have.

Senator OBAMA. Well, if that’s the case, why don’t they put it all
under TAEA inspection?

Secretary RICE. They want to reserve the possibility, given the
neighborhood that they live in, and given the

Senator OBAMA. Yeah.

Secretary RICE [continuing]. Politics that they have engaged in,
the politically adversarial relationships that they’ve had in that re-
gion, to increase their strategic program. But I would, again, note
that the restraint has been considerable. It remains a relatively
small program

Senator OBAMA. I understand. I guess—I don’t mean to interrupt
you, Madam Secretary, because I'm running out of time, and you’ve
got to get going in a minute—my simple point is this. I mean, you
sort of can’t have it both ways. You can’t say that the—on the one
hand, the strategic issues really are not relevant here, they’re not
going to be increasing their nuclear stockpiles, there’s not serious
technology transfer, et cetera, et cetera, but it’s real important,
nevertheless, for them to keep these eight uninspected and to re-
main outside of—to remain outside the regime.

Secretary RICE. Senator, we didn’t set out—we discussed, ini-
tially, but we didn’t set out to constrain the strategic program in
this agreement. There are other things that constrain their pro-
gram, including just the politics and military balance of the region.
That’s really the issue with their strategic program.

What this agreement sets out to do is—in the broad framework
of U.S./India relations and India’s emergence as a major power, is
to give them relatively unconstrained access to civil nuclear power,
which we think is a very good thing. They do need fuel for their
civil nuclear reactors. They don’t have indigenous supplies that can
fuel a civilian program of the size that they need to meet their en-
ergy needs. Since we think meeting their energy needs with civil-
ian power is a good thing, we would like to see them have access
on the civilian side, but that requires IAEA safeguards.

Senator OBAMA. Let’s shift gears. I have—I'm out of time, but I
think you have 2 minutes before you have to leave, and I want to
see if I can get one more question in.

Australia signed an agreement with China on Monday to sell
uranium for use in China’s nuclear power plants. When asked
about possible U.S. opposition to the deal, senior Australian official
in the Department of Foreign Affairs said that the U.S. was, quote,
“hardly in a position to criticize the sale of the uranium for peace-
ful purposes to China after announcing that it would seek an ex-
emption from Congress to sell fuel to India for its civilian nuclear
plants.”

Pakistan’s foreign minister was quoted as saying, quote, “Nuclear
weapons are the currency of power, and many countries would like
to use it. Once this goes through, the NPT will be finished. It’s not
just Iran and North Korea. Brazil, Argentina, and Pakistan will all
think differently.“
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Are you suggesting that there’s not going to be any consequences,
in terms of the NPT regime, and that people’s basic attitude is that
we're now going to, on a case-by-case basis, make determinations?

Secretary RICE. Well, first of all, I think you have to take those
each separately. In Australia, yes, they’re going to sell uranium to
China. We have civil nuclear cooperation with China. China is a
member of the Nuclear Suppliers Group, a member of the NPT. I
don’t think we have, in fact, criticized this deal. And Prime Min-
ister Howard has made clear that he thinks the U.S./India civil nu-
clear deal is a good deal.

As to what the Pakistani foreign minister said, we were in Paki-
stan shortly after this deal was announced. The Pakistanis under-
stand their special circumstances——

Senator OBAMA. Well, but because we have enough leverage on
them at the moment, but we—

Secretary RICE. Well

Senator OBAMA [continuing]. We may not, always.

Secretary RICE. Well, but they also understand that they have a
particular history that they’re trying to overcome with the inter-
national system.

No, Senator, I really don’t think that it is going to have an effect
on the—on people’s willingness to adhere to the NPT, or not.

Senator OBAMA. So, you think the NPT remains the

Secretary RICE. I

Senator OBAMA [continuing]. This will have no impact on NPT or
the Suppliers Group.

Secretary RICE. I think that, if anything, what it does is to
broaden the nonproliferation regime to include what has been one
huge anomaly out there, which is an India that is not an NPT
member, but has been in substantial compliance with NPT stand-
ards, that has been a responsible party. And that takes care of an
anomaly. And, again, I think it’s why the guardian of the NPT and
the regime, Dr. ElBaradei, has been so supportive of this.

We have to find a way to modernize the nonproliferation regime.
And that means keeping the NPT strong, but it also means dealing
with anomalies. It means issues like assured fuel supply that coun-
tries that forgo—for countries that forgo enrichment and reprocess-
ing. It’s a broader regime than just the NPT. And dealing with the
anomaly of India, I think, in fact, will strengthen that broader re-
gime.

Senator OBAMA. Unless other countries decide they want their
own anomalies.

Secretary RICE. Well, we haven’t seen——

Senator OBAMA [continuing]. If this is an anomaly, China may
have other views in terms of what constitutes an anomaly—such as
Pakistan.

Secretary RICE. Of course we will resist those, but I will just say
that this is a deal that is broadly—people are broadly in agreement
with who are very concerned about nonproliferation.

Senator OBAMA. Thank you, Mr. Chairman, for your forbearance.

Thank you, Madam Secretary.

The CHAIRMAN. Thank you, Senator Obama.

Secretary RICE. Thank you.
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The CHAIRMAN. And, Senator Boxer, I understand you have a re-
quest.

Senator BOXER. I do. And I thank you.

I would ask unanimous consent to place the following documents
in the record: an article from the Washington Post on March 21 in
which Senator—former Senator Sam Nunn says, “India was a lot
better negotiator than we were“; the Los Angeles Times editorial
that I referred to, dated March 1; the article in Defense News enti-
tled “India Navy Trains Iranian Sailors.” We did contact the edi-
tors there, and they stand by their story. But we will continue to
speak with them.

And then, just—this is important. I think that the Secretary just
said that the people in the nonproliferation community support
this. Well, we already know that Senator Nunn told us to please
work on changing this deal. And we also know that we got a let-
ter—the Senators did—from 16 people in—who are very well-
known experts—a couple from Stanford, by the way—who really
worry about this very much. At the bottom line, they say, “India’s
commitment under the current terms of this arrangement do not
justify making far-reaching exceptions to U.S. law.”

And then, lastly, you’ll be happy to know, Mr. Chairman, is an
article from today’s USA Today in which, “In 2004, the State De-
partment sanctioned an Indian scientist because he said that the
Indian scientist was giving Iran information about tritium.” And
this, again, is a troubling link between India and Iran.

And so, I'd like to place all these in the record.

And I thank you.

The CHAIRMAN. That’s fine. We’'ll place them in the record.

[The information previously referred to appears in the Appendix
to this hearing.]

Secretary RICE. Senator, I need to respond to the last point, how-
ever, for the record.

The CHAIRMAN. Please respond.

Secretary RICE. Yes, for the record.

First of all, Senator, I think I was talking about Mr. ElBaradei
when I talked about people who were in support. That was the lin-
eage of the question.

But, secondly, on the Indian scientist that the Senator cites,
under our law there was a violation, and we raised that with the
Indian Government. They investigated it. I would note that under
their new law, the 2005 law, we believe that this kind of activity
would, indeed, be illegal under Indian law. And so, I would just
make the point that it’s just another example of the Indians mov-
ing further into compliance with laws that, frankly, we would like
to see a lot of other states have.

Senator BOoXER. Well, I'd say to the Secretary, that’s very good
news. If you could provide me with the law and your analysis of
it. Because this was our own State Department, in ’04, sanctioning
an Indian scientist. But——

Secretary RICE. [——

Senator BOXER [continuing]. But we know what happened in
Pakistan with Dr. Khan, so we need to be sure. But what you're
telling me is good news, and I’d like to see that in writing.

Secretary RICE. Absolutely. We'll get that——
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Senator BOXER. Thank you.

Secretary RICE [continuing]. For you, Senator.

Senator BOXER. Thank you.

Secretary RICE. It’s a 2005 law. We will do that.

Senator BOXER. Thank you, Madam Secretary.

The CHAIRMAN. Thank you, Senator Boxer.

Madam Secretary, let me just mention that to the extent that
you or your colleagues can supplement our information about the
total energy picture, including climate change, and various other
aspects that arose, that would be helpful.

The CHAIRMAN. Likewise, we’ve heard much about the NPT and
the Suppliers Group. You’ve made a good number of points as to
how they’re enhanced, but this is an area of concern for many of
us.

Third, the Iranian issues, how they sort out. We could have sev-
eral hearings on Iran itself, but, still, this is the world in which we
live, to the extent to which those issues can be addressed.

The CHAIRMAN. And, finally, the issue of congressional oversight,
assurances of how the administration plans to work with the Con-
gress so that fears that this committee or others might be over-
looked might be assuaged.

[The information previously referred to appears in the appendix
to this hearing.]

Secretary RICE. Thank you very much, Mr. Chairman.

The CHAIRMAN. And thank you, so much, for your testimony.
Secretary RICE. We will respond.

Secretary RICE. Thank you very much.

The CHAIRMAN. The hearing is adjourned.

[Whereupon, at 12:05 p.m., the hearing was adjourned.]



APPENDIX

QUESTIONS FOR THE RECORD SUBMITTED TO SECRETARY OF STATE
CONDOLEEZZA RICE BY SENATOR LUGAR, APRIL 5, 2006

THE PRESIDENT’S VISIT TO INDIA

Question (1)(a). Secretary Rice, during the course of the President’s visit to India,
and afterward, U.S. officials commented that some 18 agreements were reached
with India regarding cooperation in a host of spheres.

With regard to each such agreement, could you furnish the committee with the
text of those agreements, if texts exist?

Answer. The relevant documents pertaining to the 18 initiatives undertaken dur-
ing the President’s visit to India are the March 2 Joint Statement, as issued by
President Bush and Prime Minister Singh, as well as more detailed Fact Sheets re-
leased by the State Department. These documents are included with this package.

In addition, the 18 initiatives are outlined on the attached list of official
deliverables for the President’s visit.

Question (1)(b). Secretary Rice, during the course of the President’s visit to India,
and afterward, U.S. officials commented that some 18 agreements were reached
with India regarding cooperation in a host of spheres.

Was anything signed by the President while he was in India?

Answer. As these initiatives are not formal agreements or treaties, but rather po-
litical commitments that both sides have undertaken, nothing was signed by the
President while he was in India.

Question (1)(c). Secretary Rice, during the course of the President’s visit to India,
and afterward, U.S. officials commented that some 18 agreements were reached
with India regarding cooperation in a host of spheres.

Would any of these understandings require Congressional involvement through
statutory amendments?

Answer. Only the Civil Nuclear Cooperation Initiative requires legislative
changes. As they are currently structured, none of the other initiatives that we have
undertaken with the Indian government will require such changes.

THE INDIAN SEPARATION PLAN

Question (1). Secretary Rice, how will the safeguards applied to India’s declared
sites, facilities, locations and materials, verify that no activities of a military nature
are being carried out at any such site, facility or location or with any such mate-
rials?

Answer. This Initiative will only allow for nuclear cooperation to proceed with
civil facilities and programs that are safeguarded by the IAEA. The Government of
India has agreed that these safeguards will be in place in perpetuity. Under the Ini-
tiative, India has committed to place all its current and future civil nuclear facilities
under IAEA safeguards, including monitoring and inspections. These procedures are
designed to detect—and thereby prevent—the diversion to military use of any nu-
clear materials, technologies, or equipment provided to India’s civil nuclear facili-
ties. India has also committed to sign and adhere to an Additional Protocol, which
provides for even broader IAEA access to facilities and information regarding nu-
clear related activities.

(159)
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Question (2). The Separation Plan tabled by the Indian Government with its Par-
liament states nothing about the future bureaucratic structure of its Department of
Atomic Energy (DAE) in respect of removing from that organization any personnel
involved in any military activities. To what extent will DAE personnel working at
any declared sites, facilities and locations continue to have access to military pro-
grams in India?

Answer. In the July 18, 2005 Joint Statement and under India’s March 2, 2006
separation plan, the Government of India committed to separate its civil and mili-
tary facilities and programs. While the specific issue of DAE personnel has not yet
been discussed in detail, we would consider routine, frequent rotation of personnel
between civil and military programs as being inconsistent with Indian commitments
on separation. In our view, such a rotation would be inconsistent with India’s com-
mitment to identify and separate its civil and military nuclear facilities and pro-
grams. We have made this position clear to the Indian government.

Question (3). According to India’s Implementation Document, facilities were ex-
cluded from the civilian list if they were located in a larger hub of strategic signifi-
cance (e.g., BARC), even if they were not normally engaged in activities of strategic
significance. Moreover, the document noted that reactors would be connected to the
glecgn'city grid “irrespective of whether the reactor concerned is civilian or not civil-
ian.

(a) Do these two positions of India’s negatively affect the extent of separa-
tion of civilian and military nuclear facilities in India?

(b) Which facilities (or how many) not engaged in strategic activities were
left off the civilian list because they were located in a larger hub of stra-
tegic significance?

(¢) How many of India’s existing eight indigenous PHWRs that are de-
clared as military reactors will remain connected to the electricity grid?

Answer. India’s positions on these issues do not negatively affect the extent of
separation of civil and military nuclear facilities. The number of facilities declared
civil by the Indian government is unrelated to its ability to achieve an effective sep-
aration and to place those facilities under safeguards. Regardless of whether they
might be used to generate electric power or not, reactors that are not declared civil,
and thus are not under TAEA safeguards, cannot legitimately receive nuclear fuel
or other nuclear cooperation from any State party to the NPT.

India has committed to providing a declaration to the IAEA of its civil nuclear
program; it has not publicly committed to filing such a declaration with respect to
its strategic facilities. As such, India may chose not to provide to the IAEA informa-
tion to answer subpoints (b) and (c).

Question (4). Will Indian officials involved in India’s strategic programs have ac-
cess to India’s declared civilian sites, facilities, locations and materials?

Answer. In the July 18, 2005 Joint Statement and as provided for under the
March 2, 2006 separation plan, India committed to separate its civil and military
facilities and programs. We would consider the term “programs” to include both pro-
gram-related activities and the personnel involved in those activities. Routine rota-
tion of personnel between civil and military programs would be inconsistent with
Indian commitments on civil-military separation.

Question (5)(a). Under Secretary of State for Arms Control and International Se-
curity Robert Joseph told members of the committee on November 2, 2005, that In-
dia’s separation of facilities must be credible, transparent, meaningful, and defen-
sible from a nonproliferation standpoint. He also told members that a separation
plan and resultant safeguards must contribute to U.S. nonproliferation goals.

Please describe in detail the criteria U.S. officials used for determining that In-
dia’s Separation Plan is credible; transparent; meaningful; and defensible from a
nonproliferation standpoint; and, . . .

Answer. The criteria were based on the totality of India’s separation plan and its
commitment on future civil facilities. For the plan to be transparent, it had to be
articulated publicly, which it has been. For it to be credible and defensible from a
nonproliferation standpoint, it had to capture more than just a token number of In-
dian nuclear facilities, which it did by encompassing nearly two-thirds of India’s cur-
rent and planned thermal power reactors as well as all future civil thermal and
breeder reactors. Importantly, for the safeguards to be meaningful, India had to
commit to apply IAEA safeguards in perpetuity; it did so. Once a reactor is under
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TAEA safeguards, those safeguards will remain there permanently and on an uncon-
ditional basis. Further, in our view, the plan also needed to include upstream and
downstream facilities associated with the safeguarded reactors to provide a true sep-
aration of civil and military programs. India committed to these steps, and we have
concluded that its separation plan meets the criteria established: it is credible,
transparent, and defensible from a nonproliferation standpoint.

Question (5)(b). Under Secretary of State for Arms Control and International Se-
curity Robert Joseph told members of the committee on November 2, 2005, that In-
dia’s separation of facilities must be credible, transparent, meaningful, and defen-
sible from a nonproliferation standpoint. He also told members that a separation
plan and resultant safeguards must contribute to U.S. nonproliferation goals.

Please describe the U.S. nonproliferation goals to which the separation plan and
resultant safeguards contribute, including where those nonproliferation goals are ar-
ticulated (e.g., the 2002 National Strategy to Combat Weapons of Mass Destruction
or the President’s 2004 NDU speech).

Answer. The Civil Nuclear Cooperation Initiative contributes to U.S. nonprolifera-
tion goals and represents a net gain for nonproliferation because it will, once imple-
mented, more closely align India with the international nonproliferation mainstream
than at any previous time. India has pledged to submit its civil nuclear program
to international inspection and take on significant new nonproliferation commit-
ments in exchange for full civil nuclear cooperation with the international commu-
nity.

As Under Secretary Joseph testified in November, there is no viable cookie-cutter
approach to nonproliferation; we need tailored approaches that solve real-world
problems. This has been a premise of administration policy since the outset of Presi-
dent Bush’s first term, in which he established nonproliferation and counter-pro-
liferation as top national security priorities.

The Civil Nuclear Cooperation Initiative is one such approach. It is consistent
with the 2002 National Strategy to Combat Weapons of Mass Destruction which
noted, with an eye to “strengthening” nonproliferation, that “[cJonsistent with other
policy priorities, we will promote new agreements and arrangements that serve our
nonproliferation goals.” This strategy, inter alia, underscored that the United States
will support existing nonproliferation regimes and work to improve the effectiveness
of, and compliance with, those regimes. The nonproliferation-related commitments
India has made serve to strengthen the international regime.

In this context, India’s commitments also advance key efforts contained in Presi-
dent Bush’s 2004 National Defense University speech. In particular, as part of this
Initiative, India committed to conclude an Additional Protocol. It also committed to
refrain from transfers of enrichment and reprocessing technology to countries that
do not already have those capabilities, and to support international efforts to limit
their spread. Moreover, India’s implementation of its enhanced export controls and
of its acceptance of JAEA safeguards will contribute to fulfillment of the objectives
of UN Security Council Resolution 1540.

Question (6)(a). Secretary Rice, in November 2005, U/S Joseph stated that “We
have sought India’s curtailment of fissile material production but have not reached
agreement on this issue.” Prior to the President’s March visit to India, experts who
testified before Congress stated that they believed you were seeking to ensure that
India’s breeder reactors were placed under safeguards in order to establish an “ef-
fective” but not explicit cap on Indian fissile materials production.

Since no breeder reactor, electric or thermal, was declared civilian and placed
under safeguards in India’s March 7, 2006, Separation Plan, do you believe that the
administration’s proposal for atomic energy cooperation with India could still con-
stitute an “effective cap” on Indian fissile materials production?

Answer. As I testified on April 5, 2006, the “Initiative does not cap India’s nuclear
weapons production, but nothing under this Initiative will directly enhance its mili-
tary capability or add to its military stockpile.”

The United States successfully obtained India’s commitment to work toward the
conclusion of a multilateral Fissile Material Cutoff Treaty (FMCT). We continue to
call on all states that produce fissile material for weapons purposes to observe a vol-
untary production moratorium, as the United States has done for many years. More-
over, we also remain willing to explore other intermediate objectives that might also
serve such an objective. Finally, as part of our discussions with both India and Paki-
stan, we continue to encourage strategic restraint.
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Question (6)(b). Secretary Rice, in November 2005, U/S Joseph stated that “We
have sought India’s curtailment of fissile material production but have not reached
agreement on this issue.” Prior to the President’s March visit to India, experts who
testified before Congress stated that they believed you were seeking to ensure that
India’s breeder reactors were placed under safeguards in order to establish an “ef-
fective” but not explicit cap on Indian fissile materials production.

What reason did India give for not declaring its extant 40 MWth Fast Breeder
Test Reactor (FBTR) to be civilian?

Answer. We cannot speak for the Government of India, of course, but in our dis-
cussions Indian officials argued that since the FBTR was still in the experimental
stage, India not in a position to accept safeguards on the reactor at this time.

Question (6)(c). Secretary Rice, in November 2005, U/S Joseph stated that “We
have sought India’s curtailment of fissile material production but have not reached
agreement on this issue.” Prior to the President’s March visit to India, experts who
testified before Congress stated that they believed you were seeking to ensure that
India’s breeder reactors were placed under safeguards in order to establish an “ef-
fective” but not explicit cap on Indian fissile materials production.

What reason did India give for not declaring the 500 MWe fast breeder reactor
it currently has under construction to be part of its civilian program?

Answer. The reactor is not yet complete. India stated that it was not in a position
to place reactors which it considers experimental under safeguards. India committed
to placing all future civil power and breeder reactors under safeguards.

Question (6)(d). Secretary Rice, in November 2005, U/S Joseph stated that “We
have sought India’s curtailment of fissile material production but have not reached
agreement on this issue.” Prior to the President’s March visit to India, experts who
testified before Congress stated that they believed you were seeking to ensure that
India’s breeder reactors were placed under safeguards in order to establish an “ef-
fective” but not explicit cap on Indian fissile materials production.

Why does the TAEA list the prototype fast breeder reactor as a civilian power re-
actor in its Power Reactor Information System database?

Answer. We cannot speak for the IAEA. We note, however, that this may be a
matter of semantics. Breeder reactors are neither intrinsically military nor civil.
The TAEA’s Power Reactor Information System is a database of nuclear power
plants around the world, whether they are under construction, in operation, or shut
down. The Prototype Fast Breeder Reactor is included in the database, as it could
generate up to 500 megawatts of electric power. The IAEA’s website lists the Proto-
type Fast Breeder Reactor as a “power plant,” but not as “civil.” The IAEA’s charac-
terization would have no legal bearing, in any case, on India’s decision on how it
chooses to characterize the reactor for purposes of its separation plan.

Question (6)(e). Secretary Rice, in November 2005, U/S Joseph stated that “We
have sought India’s curtailment of fissile material production but have not reached
agreement on this issue.” Prior to the President’s March visit to India, experts who
testified before Congress stated that they believed you were seeking to ensure that
India’s breeder reactors were placed under safeguards in order to establish an “ef-
fective” but not explicit cap on Indian fissile materials production.

How many breeder reactors, and of which type, does India plan to build in the
future?

Answer. We cannot speak for the Government of India, of course, but in our dis-
cussions Indian officials indicated that they may build an additional four breeder
reactors. India committed, in its separation plan of March 2006, to place under
TAEA safeguards all future civil breeder and civil thermal reactors. While India re-
tains the sovereign right to determine whether future indigenous reactors serve a
civil or military function—as it does today—neither we nor our international part-
ners will cooperate with non-civil or non-safeguarded facilities. As such, all exter-
nally-supplied reactors and other controlled technologies will necessarily be civil and
subject to IAEA safeguards.

NUCLEAR SUPPLIERS GROUP (NSG) GUIDELINES PROPOSAL

Question (1). A publicly-available version of the Department’s draft NSG decision,
which was circulated at the NSG Experts Meeting in Vienna, Austria, last March,
states
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Notwithstanding paragraphs 4(a), 4(b), and 4(c), of INFCIRC /254 /Part 1
as revised, Participating Governments may transfer trigger list items and/
or related technology to the safeguarded civil nuclear facilities in India (a
State not party, and never having been a party, to the NPT) as long as the
participating Government intending to make the transfer is satisfied that
India continues to fully meet all of the aforementioned nonproliferation and
safeguards commitments, and all other requirements of the NSG Guidelines.
Does the notwithstanding of paragraphs 4(a), 4(b) and 4(c) of INFCIRC/254 Part
I mean that as long as any Participating Government of the NSG is satisfied that
India is meeting the criteria in the administration’s proposed language, they can ex-
port any trigger list items they wish to India?

Answer. The administration’s proposed language envisions that, after a consensus
decision is reached by the NSG to accommodate civil nuclear cooperation with India,
it will be up to each supplier to satisfy itself that India is continuing to meet its
various nonproliferation and safeguards commitments. If a supplier has a concern
that the criteria are not being met, that supplier would be expected to raise the
issue in the NSG. In addition, the other provisions of the NSG Guidelines would
continue to apply, and NSG Participating Governments would need to take those
into account in considering any possible Trigger List exports.

Question (2). What consultation would apply before such exports would be made
by Participating Governments, either bilaterally or within the NSG?

Answer. The NSG Guidelines call for consultations among Participating Govern-
ments as appropriate in certain circumstances, either on a bilateral or multilateral
basis, regarding implementation of the Guidelines and specifically in “sensitive
cases.”

Question (3). What are the “other requirements” of the NSG Guidelines that
would apply to India that are referenced in the draft decision?

Answer. The exception we have discussed relates to the full-scope safeguards re-
quirement of the NSG Guidelines. Transfers to India would still have to meet all
the other requirements of the NSG Guidelines, including:

e Formal recipient government assurances “explicitly excluding uses of any nu-

clear transfer which would result in any nuclear explosive device”;

o Effective physical protection of all nuclear materials and facilities to prevent
unauthorized use and handling;

o Transfer of trigger list items or related technology only when covered by IAEA
safeguards, with duration and coverage provisions in conformity with IAEA doc-
ument GOV/1621 (i.e., safeguards in perpetuity);

e Restraint in transferring to India sensitive facilities, technology, and material
usable for nuclear weapons or other nuclear explosive devices (including enrich-
ment and reprocessing facilities, equipment or technology);

e Government assurances that any retransfer of a Trigger List item or any item
derived from the transferred Trigger List item would be subject to the same
conditions and assurances as the original transfer.

Question (4). What information does the administration have regarding the views
of the Russian Federation and the People’s Republic of China concerning the draft
NSG decision?

Answer. The Russian Government supports the Initiative. China has not yet de-
clared a formal position. Since NSG deliberations are generally of a confidential na-
ture, we would be happy to brief the committee in more detail in an appropriate
setting on our discussions with NSG partners, including the Russian Federation and
the People’s Republic of China, regarding the U.S. proposal to accommodate civil nu-
clear cooperation with India.

Question (5). Do you anticipate that China might seek additional reactor exports
to Pakistan as a result of the US-Indian nuclear initiative and the proposed excep-
tion to the NSG Guidelines you are seeking for India?

Answer. While occasional news articles have speculated in this respect, we are not
aware at this time of any plans on the part of China to seek additional reactor ex-
ports to Pakistan.

China became a party to the Nuclear Non-Proliferation Treaty in 1992; it is obli-
gated under Article I not in any way to assist, encourage, or induce any non-nu-
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clear-weapon state to manufacture or acquire nuclear weapons. China pledged in
1996 not to provide assistance to any unsafeguarded nuclear facilities in any coun-
try. As part of its joining the Nuclear Suppliers Group (NSG) in 2004, China dis-
closed its intention to continue cooperation with Pakistan under the grandfathering
exception to the NSG Guideline provisions requiring full-scope safeguards as a con-
dition of nuclear supply. This cooperation would include life-time support and fuel
supply for the safeguarded Chasma I and II nuclear power plants, supply of heavy
water and operational safety service to the safeguarded Karachi nuclear power
plant, and supply of fuel and operational safety service to the two safeguarded re-
search reactors at PINSTECH. As a member of the NSG, China has pledged—and
is expected—to abide by the NSG Guidelines on the transfers of nuclear equipment,
technology, and material.

If China did seek to provide additional reactors to Pakistan, it would need NSG
accommodation. The NSG operates by consensus, so China would need the support
of all other participating governments to proceed. We do not believe that the 45
member states of the Nuclear Suppliers Group would agree to such an accommoda-
tion, and we do not support such an initiative with Pakistan.

ENRICHMENT AND REPROCESSING TECHNOLOGY

Question (1). Secretary Rice, the administration has been rightly concerned about
the proliferation of enrichment and reprocessing technology. The President’s Feb-
ruary 2004 NDU speech demonstrated the high priority he places on this issue.

India, as part of its Joint Statement commitments, has stated that it supports
“international efforts to prevent the spread of enrichment and reprocessing tech-
nology”.

Will India not export enrichment and reprocessing technology to any state without
a functioning, full-scale enrichment or reprocessing capability?

Answer. As part of the U.S.-India Civil Nuclear Cooperation Initiative, India has
committed to refrain from the transfer of enrichment and reprocessing technology
to states that do not already have them. India also committed to support inter-
national efforts to limit the spread of these technologies.

Question (2). Why does the draft NSG decision circulated last month not limit the
export of enrichment and reprocessing technology to India?—Have all NSG Partici-
pating Governments already agreed not to transfer enrichment, reprocessing and re-
lated technology to India, in particular the Russian Federation?

Answer. The transfer of enrichment and reprocessing equipment and technology
is already addressed in the NSG Guidelines, INFCIRC/254/Rev.7/Part 1. Therefore,
it was not deemed necessary for the proposed resolution to also address the matter.
In this context, we have also indicated to our NSG partners that we do not intend
to supply enrichment and reprocessing technologies. Our bilateral agreement for
peaceful nuclear cooperation will not permit such transfers to be made under it.

There has been no discussion of possible transfers of enrichment and reprocessing
technology to India or any Indian requests for such technology. NSG Participating
Governments have made clear that they currently are not contemplating any new
transfers of enrichment and reprocessing and in fact have been considering
strengthening controls over such transfers.

ADDITIONAL NONPROLIFERATION MEASURES

Question (1)(a)/(b). Secretary Rice, in November 2005, U/S Joseph stated that “In
our ongoing dialogues, we strongly encourage India to take additional steps to
strengthen nonproliferation, such as joining PSI, and harmonizing its national con-
trol lists with those of the Australia Group [AG] and the Wassenaar Arrangement
[WAL”

On December 30, 2005, the administration sanctioned Sabero Organic Chemicals
Gujarat Limited of India and Sandhya Organic Chemicals PVT Limited, also of
India, under the authority of the Iran and Syria Nonproliferation Act of 2000 (PL
106-178) for the transfer to Iran of equipment and technology on the Australia
Group list.!

(a) What is the status of India’s consideration of PSI membership?

170 FR 77441.



165

(b) What are the policy and legal reasons India has given for not becoming a PSI
participant?

Answer. India has stated that its participation remains under consideration.

India committed in 2005 to participate in the PSI if it was able to join the Core
Group of PSI participants that had developed and agreed to the PSI Statement of
Principles, or if the Core Group was disbanded. In the summer of 2005, the United
States and its partners in the Core Group agreed that the Core Group had served
an important function in the process of starting up the PSI, but was no longer nec-
essary and so was disbanded.

More recently, India has linked its decision on PSI participation to its concerns
with recently agreed amendments to the Convention on the Suppression of Unlawful
Acts at Sea (the SUA Convention).

The United States position is that endorsement of the PSI Statement of Interdic-
tion Principles is a political commitment carrying no legal rights or obligations.
Therefore, the United States does not accept India’s linkage of the SUA Convention
to the PSI. As the PSI is a voluntary initiative, India is free to choose to participate
or not participate. We continue to discuss this issue with India and encourage In-
dia’s participation.

Question (1)(c). Secretary Rice, in November 2005, U/S Joseph stated that “In our
ongoing dialogues, we strongly encourage India to take additional steps to strength-
en nonproliferation, such as joining PSI, and harmonizing its national control lists
with those of the Australia Group [AG] and the Wassenaar Arrangement [WA].”

On December 30, 2005, the administration sanctioned Sabero Organic Chemicals
Gujarat Limited of India and Sandhya Organic Chemicals PVT Limited, also of
India, under the authority of the Iran and Syria Nonproliferation Act of 2000 (PL
106-178) for the transfer to Iran of equipment and technology on the Australia
Group list.2

(c) Has India decided to become an adherent to either the WA or the AG (includ-
ing through harmonizing its export control lists with those of the AG and the WA),
and if so, will India announce this decision publicly, and if not, what are India’s
legal and policy reasons for not joining or adhering to them?

Answer. We have discussed with India the importance of it harmonizing its con-
trol lists with those of the Australia Group and Wassenaar Arrangement. To date,
we have not received an official announcement by the Indian Government of a deci-
sion to harmonize its control lists or to unilaterally adhere to these regimes. We con-
tinue to discuss these issues with the Indian Government in the context of our bilat-
eral discussions.

Question (1)(d). Secretary Rice, in November 2005, U/S Joseph stated that “In our
ongoing dialogues, we strongly encourage India to take additional steps to strength-
en nonproliferation, such as joining PSI, and harmonizing its national control lists
with those of the Australia Group [AG] and the Wassenaar Arrangement [WA].”

On December 30, 2005, the administration sanctioned Sabero Organic Chemicals
Gujarat Limited of India and Sandhya Organic Chemicals PVT Limited, also of
India, under the authority of the Iran and Syria Nonproliferation Act of 2000 (PL
106-178) for the transfer to Iran of equipment and technology on the Australia
Group list.3

Why will India not adopt controls on items on the control list of the AG?

Answer. India has long argued that it has sufficient controls since its national ex-
port control list—the Special Chemicals, Organisms, Materials, Equipment and
Technologies (SCOMET) List—is in line with the standards of the Chemical Weap-
ons Convention (CWC), to which India is a party. We have discussed with India the
importance of controlling the full range of chemicals, agents, toxins, and equipment
in line with the Australia Group (AG).

Question (2). Does India’s adherence to the Missile Technology Control Regime
MTCR) mean that it will be considered an “adherent” for purposes of section 73
of the Arms Export Control Act, such that U.S. missile sanctions would generally
ilog ar;)ply in the future to India or to countries which sell missile technology to
ndia?

Answer. India would not be considered an “MTCR Adherent” as defined under
Section 73 of the Arms Export Control Act (also referred to as the missile sanctions

FR 77441.
FR 77441.

2
3

70
70



166

law). Rather, as part of this Initiative, India has committed to unilaterally adhere
to the Missile Technology Control Regime (MTCR) Guidelines. The missile sanctions
law would generally still apply to a “unilateral adherent” to the MTCR.

Unilateral adherence to the MTCR Guidelines means that a country makes a uni-
lateral political commitment to abide by the Guidelines and Annex of the MTCR.
In particular, an MTCR unilateral adherent commits to control exports of missile-
related equipment and technology according the MTCR Guidelines, including any
subsequent changes to the MTCR Guidelines and Annex. Inter alia, this means that
MTCR unilateral adherent countries need to have in place laws and regulations that
permit them to control the export of MTCR Annex equipment and technology con-
sistent with the MTCR Guidelines.An “MTCR Adherent” is a specially defined sta-
tus in terms of Section 73 of the Arms Export Control Act (also referred to as the
missile sanctions law). An “MTCR Adherent,” as defined in Section 73 of the missile
sanctions law, is a country that “participates” in the MTCR or that, “pursuant to
an international understanding to which the United States is a party, controls
MTCR equipment and technology in accordance with the criteria and standards set
forth in the MTCR.” India’s “unilateral adherence” to the MTCR would not meet
this requirement.

THE LEGISLATIVE PROPOSAL

Question (1). Secretary Rice, in November 2005, U/S Joseph stated that “the ad-
ministration prefers stand-alone, India-specific legislation, but could envision alter-
natives as well.” What would be some of the alternatives you would envision if they
were not specific to India?

Answer. At the time Under Secretary Joseph testified, the administration had
also considered alternatives that were criteria-based or that amended the Atomic
Energy Act more broadly. Based on our assessment, and following consultations
with Congress, we believe that the India-specific approach embodied in S.2429
would be most appropriate.

Question (2). Why did the administration decide to ask Congress to except India
from certain provisions of the Atomic Energy Act of 1954 (AEA) instead of using the
existing authority to exempt a future Peaceful Nuclear Cooperative Agreement with
India from the requirements of section 123.a (1)—(9) of the AEA?

Answer. The objectives of the legislation include (1) to be able to treat nuclear
cooperation with India similar to nuclear cooperation with various other trading
partners and (2) to bring Congress into the process at the front end rather than only
at the back end.

To achieve the first objective, we are seeking a change to Section 128 so that fu-
ture nuclear exports to India will not be subject to annual congressional review.
Without the change, this provision would risk disrupting nuclear commerce with
India and, in addition, might put U.S. exporters at a competitive disadvantage.

The second objective takes into account the difficulty of putting into place all the
pieces necessary for U.S.-India nuclear cooperation—particularly, the U.S.-India
agreement for peaceful nuclear cooperation, the India-IAEA Safeguards Agreement,
and Nuclear Suppliers Group action to accommodate nuclear trade with India—
without knowing whether Congress, in the end, would support the Initiative and
vote affirmatively to approve the agreement for peaceful nuclear cooperation. We be-
lieve it is important that Congress participate as a partner early in the process.

An additional factor involves the exception/waiver standard under Sections 123,
128, and 129 of the AEA. The existing standard is a determination by the Executive
Branch that failure to make the proposed exception/waiver would be “seriously prej-
udicial to the achievement of United States nonproliferation objectives or otherwise
jeopardize the common defense and security.” In our view, the decision to facilitate
nuclear cooperation with India should be based instead on the nonproliferation
measures that India committed to in the Joint Statement, which are reflected in the
required Presidential determination under subsection 1(b) of S. 2429.

Question (3). Why did the administration decide to ask Congress to allow the
President to waive the application of sections 128 and 129 of AEA with respect to
India instead of using the existing waiver authorities available to the President in
both sections 128 and 129?

Answer. As noted in the previous answer, Section 128 would require congressional
review of the first license in each 12-month period after waiver of the full-scope safe-
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guards requirement of that Section; India would not be on the same footing as other
cooperative partners, and U.S. exporters to India could be disadvantaged.

Also as noted in the previous answer, we believe that waivers under Sections 128
and 129 should be based on the India-specific determination in subsection 1(b) of
S. 2429 rather than on the generic standard in current law.

Question (4). Please explain how any license under 10 CFR Part 110 and 10 CFR
Part 810 would be considered, evaluated, coordinated, and, if applicable, reported to
Congress under existing law and under the administration’s proposed amendment to
the AEA for India (as introduced in S. 2429) with respect to exports to India.

Answer. The Nuclear Regulatory Commission (NRC) transmits applications for ex-
ports of nuclear facilities and for the initial exports of source or special nuclear ma-
terial for use as reactor fuel under 10 CFR Part 110 to the Department of State,
which is responsible for coordinating Executive Branch Agency (Departments of
Commerce, Defense, Energy, and State) reviews of such applications in accordance
with the Procedures Established Pursuant to the Nuclear Non-Proliferation Act of
1978, originally published in the Federal Register June 7, 1978, and subsequently
amended (the “Procedures”). The Executive Branch is asked to provide the NRC
with its judgment as to whether the proposed export would be inimical to the “com-
mon defense and security,” to confirm that the proposed export will be subject to
the terms of an agreement for peaceful nuclear cooperation, and to address the ex-
tent to which the applicable export criteria in Section 110.42 are met, as well as
the extent to which the recipient country or group of countries has adhered to the
provisions of the applicable agreement for peaceful nuclear cooperation.

In reviewing an application for a license to export nuclear facilities or materials,
the Executive Branch asks the recipient government to provide assurances con-
firming that upon receipt the export will be subject to the terms and conditions of
a Section 123 agreement for peaceful nuclear cooperation between the U.S. and the
recipient country, the ultimate consignee and any intermediate consignee identified
in the license application are authorized to receive the export, and appropriate phys-
ical security measures will be applied to protect the export.

Applications requiring longer than 60 days for Executive Branch review would be
reported to the Congress in accordance with the provisions of Section 126 of the
AEA. In addition, Section 1523 of the Strom Thurmond National Defense Authoriza-
tion Act for Fiscal Year 1999, as amended, requires the President to notify the Con-
gress of nuclear exports to non-NATO countries known to have detonated a nuclear
explosive device. Non-NATO countries that have detonated nuclear explosive devices
are: China, India, Pakistan, and Russia. The President has delegated this responsi-
bility to the Secretary of State, who in turn has delegated the responsibility to the
Under Secretary for Political Affairs.

If, after receiving the Executive Branch judgment, the NRC has not completed ac-
tion on a license application within 60 days, it must inform the applicant in writing
of the reason for delay and, as appropriate, provide follow-up reports. The NRC will
issue an export license if it has been notified by the Department of State that it
is the judgment of the Executive Branch that the proposed export will not be “inim-
ical to the common defense and security”; and finds, based upon a reasonable judg-
ment of the assurances provided and other information available to the Federal gov-
ernment, that the applicable statutory criteria or their equivalent are met.

If, after receiving the Executive Branch judgment, the Commission does not issue
the license requested on a timely basis because it is unable to make the statutory
determinations required, the Commission will publicly issue a decision to that effect
and will submit the license application to the President. The Commission will deny
any export license application for which the Executive Branch judgment does not
recommend approval.

The proposed legislation would change this process as Section 110.42(a)(6) cur-
rently requires full-scope safeguards as a condition of issuing a license for export
to a non-nuclear weapon state, unless waived by the President, in which case the
provisions of Section 128 regarding congressional review would apply. The proposed
legislation would allow for NRC-licensed exports to India notwithstanding the ab-
sence of full-scope safeguards and without triggering the congressional review re-
quirements of Section 128. It would also permit the issuance of a license notwith-
standing the provisions of 10 CFR 110.46, which would otherwise bar issuance of
a license to a country found by the President to have detonated a nuclear explosive
device, unless the President has waived the corresponding provision of Section 129
of the AEA.

In accordance with 10 CFR Part 810 and the Procedures, an application to the
Department of Energy for authorization to transfer nuclear technology under 10
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CFR 810 (Section 57b of the AEA) may be approved by the Secretary of Energy if
he determines, with the concurrence of the Department of State and after consulta-
tion with the Departments of Commerce and Defense and the Nuclear Regulatory
Commission, that the activity will not be inimical to the interests of the United
States. In making this determination, the Secretary of Energy must take into ac-
count a number of factors, including: (1) the nonproliferation obligations entered
into by the recipient government, including the NPT and safeguards agreements
with the TAEA; (2) whether the country has a Section 123 agreement for peaceful
nuclear cooperation with the U.S.; and (3) recipient government assurances con-
firming no nuclear explosive use and the right of U.S. Government prior consent to
anff retransfer of the technology or items produced through the use of that tech-
nology.

One of the factors that the Secretary of Energy is directed to consider in deter-
mining whether to grant a part 810 authorization is whether the recipient country
has full-scope safeguards, but that criterion is not mandatory for the issuance of an
authorization (except to the extent required pursuant to Section 128 in the case of
sensitive nuclear technology). The proposed legislation would not affect consider-
ation, evaluation, coordination, or reporting of DOE authorizations under 10 CFR
part 810 with respect to the range of cooperation provided for under the proposed
agreement for nuclear cooperation. To the extent that an authorization under Part
810 involved sensitive nuclear technology (SNT), the proposed legislation (unlike
current law) would not require full-scope safeguards as a condition of supply. How-
ever, the proposed agreement for peaceful nuclear cooperation will not provide for
exports of SNT; the agreement would have to be amended (and the amendment sub-
mitted to Congress for review) to allow for such exports.

Question (5). What effect would S. 2429 have on the requirements of sections 126
and 127 of the AEA?

Answer. Section 126 establishes procedures for licensing nuclear exports. Section
127 establishes nuclear export criteria that mirror some of the elements required
in an agreement for peaceful nuclear cooperation under Section 123. The provisions
in S.2429 would not alter these requirements.

Question (6). What effect would the provisions of S. 2429 have on the Congres-
sional review requirements of section 130 of the AEA?

Answer. Section 130 establishes the congressional review procedures with respect
to submissions by the President under Sections 123, 126a.(2), 126b.(2), 128b., 129,
131a.(3), and 131f.(1)(A). Section 130 would be affected by the provisions of S. 2429
in that it would not apply to Presidential actions with respect to India under Sec-
tions 128b. and 129; the provisions of the proposed legislation would govern. (Note
that both Section 128b. and Section 129 currently provide for congressional dis-
approval of the President’s action by concurrent resolution. In view of the Supreme
Court’s decision in the Chadha case, Congress would have to enact new legislation
to disapprove the President’s actions under Sections 128b. and 129; in that sense,
the situation is the same under current procedures as it would be under S. 2429.)

Question (7). What effect would the provisions of S. 2429 have on the require-
ments of section 131 of the AEA?

Answer. Section 131 establishes the requirements relating to subsequent arrange-
ments (as that term is defined in that Section). In particular, alterations in form
or content—including reprocessing—of nuclear material subject to the agreement
would require consent through a subsequent arrangement. The provisions in S. 2429
would not alter these requirements, with one possible exception. Paragraph 131a.(4)
provides that “all other statutory requirements under other Sections of [the AEA]
for the approval or conduct of any arrangement subject to this subsection” must be
satisfied before the subsequent arrangement may take effect. S. 2429 would affect
this provision to the extent that it might otherwise require that Sections 123 or 128
(af,i set forth in current law) must be satisfied for a subsequent arrangement with
India.

Question (8). What effect would the provisions of S. 2429 have on the preparation
of a Nuclear Proliferation Assessment Statement with respect to a peaceful nuclear
cooperative agreement with India as required under section 123 of the AEA?

Answer. S. 2429 would not affect the requirement for a Nuclear Proliferation As-
sessment Statement nor the preparation thereof.
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Question (9). Under S. 2429, what would trigger termination of U.S.-Indian atom-
ic energy cooperation or nuclear exports, and how do those circumstances compare
with the existing statutory language regarding termination of nuclear exports under
section 129 Of the AEA?

Answer. Under S. 2429, detonation of a nuclear explosive device by India would
render ineffective any Presidential determination there under and, accordingly, any
waiver of Section 129 of the AEA based on such determination. That detonation
would also trigger the requirement under Section 129(1)(A) to terminate nuclear co-
operation with India.S. 2429 would not change the various grounds in Section 129
that trigger the termination of nuclear cooperation with respect to India. It would,
however, change the standard for waiving the application of the sanctions. Under
current law, the waiver standard is “seriously prejudicial to the achievement of
United States nonproliferation objectives or otherwise jeopardize the common de-
fense and security.” Under S. 2429, the standard would be based on the non-
proliferation measures that India committed to in the Joint Statement as reflected
in the Presidential determination under subsection 1(b). In addition, as noted in the
answer to question 6 above, the provisions of Section 129 and Section 130 regarding
congressional review would not apply to a waiver under S. 2429.

Question (10). Would sections 101 and 102 of the Arms Export Control Act apply
!;tg anifl ag;“eement for cooperation in atomic energy with India under S. 2429, and
if so, how?

Answer. The proposed legislation would not affect the application to India of Sec-
tions 101 and 102 of the Arms Export Control Act.

Question (11). Under subsection (d) of S. 2429, what effect would a Presidential
determination that India has detonated a nuclear explosive device after the date of
enactment have on—

(a) nuclear exports by the United States;
(b) the nuclear cooperation agreement itself; and
(c) nuclear exports by other states?

Answer. Nuclear exports from the United States to India would be terminated
pursuant to Section 129(1)(A), unless waived by the President pursuant to the waiv-
er standard in current law. This waiver would be subject to congressional review
for 60 continuous session days.

The nuclear cooperation agreement would remain in effect as a matter of inter-
national law. However, as noted above, exports of nuclear equipment and material
to India under that agreement would be prohibited under Section 129; any waiver
of Section 129 based on a Presidential determination under S. 2429 would no longer
be effective. The U.S. would also have the right to request the return of any nuclear
material transferred to India under the terms of the nuclear cooperation agreement.

U.S. law would not affect nuclear exports by other states. Each state’s response
would presumably be governed by the terms of its domestic law and international
obligations, its agreement for cooperation with India, any relevant actions by the
NSG (if the state were a member), and its own policy judgment.

Question (12). Under S. 2429, if the President determines that India has deto-
nated a nuclear explosive device after the date of its enactment, his previous deter-
mination regarding the section 123 agreement between the United States and India
under section (1)(b) “shall not be effective.” Do you interpret that language to mean
that all U.S. licenses for the export to India of any items requiring a license under
10 CFR Part 110 and 10 CFR Part 810 would be suspended or terminated and that
no new licenses would be granted, nor any previous licenses renewed, after the de-
termination in section (1)(d) is made?

Answer. As previously noted, a detonation by India would trigger Section 129,
which states that “no nuclear materials and equipment or sensitive nuclear tech-
nology shall be exported to . . . any non-nuclear weapon state that is found by the
President to have . . . detonated a nuclear explosive device” (emphasis added). This
prohibition on exports of “nuclear materials and equipment” and “sensitive nuclear
technology” would necessitate suspension or revocation of NRC licenses and DOE
authorizations (under 10 CFR Part 110 and 10 CFR Part 810, respectively) to the
extent that the licenses or authorizations involved such exports (unless the author-
ized activity had already taken place).

The term “nuclear materials and equipment” is defined in the Nuclear Non-
proliferation Act of 1978 (P.L. 95-242) to mean “source material, special nuclear ma-
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terial, production facilities, utilization facilities, and components, items or sub-
stances determined to have significance for nuclear explosive purposes pursuant to
Section 109b. of the Atomic Energy Act.” The term “sensitive nuclear technology”
is defined in the Nuclear Nonproliferation Act to mean any information “which is
important to the design, construction, fabrication, operation, or maintenance of a
uranium enrichment or nuclear fuel reprocessing facility or a facility for the produc-
tion of heavy water [but excluding Restricted Datal.”

“Sensitive nuclear technology” could not be exported or imported under the pro-
posed agreement for peaceful nuclear cooperation without an amendment.

Question (13). What is the effect of including the phrase “notwithstanding any
other provision of law” in section 1 (a) of S. 2429 on other statutes such as the Iran
and Syria Nonproliferation Act, sections 101 and 102 of the Arms Export Control
Act, or any other relevant U.S. statutes or Executive Orders that would terminate
nuclear commerce or impose sanctions for proliferation activities?

Answer. The phrase “notwithstanding any other provision of law” would affect the
operation of other statutes or other provisions of the Atomic Energy Act only to the
extent that such provisions would affect the modifications to Sections 123, 128, and
129 that are embodied in S. 2429. Thus, if another law established “competing”
modifications to the waiver standard for Sections 128 or 129, the modifications in
S. 2429 would apply “notwithstanding” that other law.

Accordingly, S. 2429 would not have any effect on the operation of the Iran and
Syria Nonproliferation Act, Sections 101 and 102 of the Arms Export Control Act,
or other nonproliferation sanctions provisions (except of course Section 129).

Question (14). If the violations in section 129 of the AEA, and the termination of
nuclear commerce for such violations, are not to apply to any agreement for atomic
energy cooperation with India, as the administration’s legislative proposal states in
section 1 (a)(3) of S. 2429, which penalties in other relevant laws would apply to
atomic energy cooperation with India if India were to engage in activities that would
terminate nuclear cooperation under section 129?—Specifically which other laws
would terminate cooperation if India were to—

(a) Terminate or abrogate IAEA safeguards;
(b) Materially violate a safeguards agreement with the IAEA,;

(¢) Materially violate an agreement for cooperation with the United
States as stipulated in section 129(2)(A);

(d) Assist, encourage, or induce any non-nuclear weapon state to engage
in activities stipulated in section 129 (2)(B); and,

(e) Engage in cooperation that would result in termination of exports as
a result of India’s having exported reprocessing technology to a non-nuclear
weapon state, except under an evaluation and agreement with the United
States, as specified in section 129(2)(C).

Answer. As noted in the answer to question 9 above, S. 2429 would not change
the various grounds in Section 129 that trigger the termination of nuclear coopera-
tion with respect to India, but rather would change the standard and process for
waiving the application of the sanctions. Thus, Section 129 would still apply to nu-
clear exports to India under an agreement for peaceful nuclear cooperation, and it
would be within the discretion of the President whether to exercise the waiver au-
thority in S. 2429 (assuming he could make the requisite determinations and as-
suming no detonation after the date of enactment).

With respect to the specific elements of the question above:

(a) The standard U.S. agreement for peaceful nuclear cooperation estab-
lishes a right to cease nuclear cooperation and seek the return of trans-
ferred items if the other party terminates or abrogates an IAEA safeguards
agreement. The right of return is required by Section 123 under these cir-
cumstances. In addition, the Export-Import Bank Act provides for a cutoff
of Ex-Im Bank programs in support of exports to a country that terminates
or abrogates IAEA safeguards (Section 2(b)(4)).

(b) The standard U.S. agreement for peaceful nuclear cooperation estab-
lishes a right to cease nuclear cooperation and seek the return of trans-
ferred items if the other party materially violates an IAEA safeguards
agreement. In addition, the Export-Import Bank Act provides for a cutoff
of Ex-Im Bank programs in support of exports to a country that materially
violates an IAEA safeguards agreement (Section 2(b)(4)).
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(c) The standard U.S. agreement for peaceful nuclear cooperation estab-
lishes a right to cease nuclear cooperation and seek the return of trans-
ferred items if the other party does not comply with the central non-
proliferation provisions of the agreement for cooperation. In addition, (1)
the Export-Import Bank Act provides for a cutoff of Ex-Im Bank programs
in support of exports to a country that materially violates any guarantee
or other undertaking to the U.S. in an agreement for nuclear cooperation
(Section 2(b)(4)); (2) Section 530 of the Foreign Relations Authorization Act
(FY 1994-95) provides for the cutoff of certain assistance to any country
that materially violates an agreement for cooperation (P.L. 103-236); and
(3) Section 3(f) of the Arms Export Control Act prohibits sales or leases to
a country that is in material breach of binding commitments to the U.S.
under agreements concerning the nonproliferation of nuclear explosive de-
vices.

(d) The Export-Import Bank Act provides for a cutoff of Ex-Im Bank pro-
grams in support of exports to a country that willfully aids or abets a non-
nuclear weapon state to acquire a nuclear explosive device or
unsafeguarded special nuclear material (Section 2(b)(4)).

(e) Section 102(a) of the Arms Export Control Act provides for a cutoff
of certain assistance to a country that transfers reprocessing equipment,
materials, or technology.

Question (15). What standard would the Department use to evaluate the phrase
“making satisfactory progress” in section 1 (b)(3) of S. 2429?

Answer. The administration is seeking to have India sign an Additional Protocol
with the TAEA prior to the initiation of civil nuclear cooperation, but does not expect
an Additional Protocol to be signed prior to submitting the bilateral agreement for
peaceful nuclear cooperation to the U.S. Congress. Under the language of paragraph
1(b)(3), it would be a judgment for the President whether the progress achieved by
India and the IAEA in working out the terms of an Additional Protocol was satisfac-
tory. This approach takes account of the fact that India’s Additional Protocol will
necessarily be tailored to its safeguards agreement, and therefore is likely to be ne-
gotiated after that safeguards agreement. Subsequent preparations for implementa-
tion of an Additional Protocol may also take some time.

Question (16). Why did the administration not include a specified period of time
in which the President would submit his subsequent determination under section
1(d) of S. 2429 to Congress after an Indian detonation?

Answer. Provisions of this kind typically do not establish a deadline by which the
President must make a determination. Depending on the circumstances, it may not
be clear that a detonation has occurred, and thus there would be no clear beginning
to the statutory time period. In addition, based on long-standing interpretations of
provisions of this kind, if the facts demonstrated that an Indian detonation had oc-
curred, the President would not have the discretion to avoid the legal consequences
of a determination by simply refraining from making the determination.

Question (17). Would the subsequent Presidential determination under section
1(d) of S. 2429 apply even if India insisted that such a detonation was a peaceful
nuclear explosion?

Answer. The President’s determination under Section 1(d) addresses India’s deto-
nation of a “nuclear explosive device.” This term is used in the NPT and U.S. law
to encompass all nuclear explosions, including so-called “peaceful nuclear explo-
sions.”

Question (18). How would a subsequent Presidential determination under section
1(d) of S. 2429 be sent to Congress and to which committees would it be sent—
would it be a written determination?

Answer. Section 1(d) does not specify. The determination would be notified to rel-
evant agencies and published in the Federal Register for implementation purposes.
This approach is consistent with Section 129 and other mandatory nonproliferation
sanctions provisions, which do not require a report to Congress upon a determina-
tion being made, but rather require a report to Congress in the event of waiver
(which would also be the case here, if the President waived under existing proce-
dures of Sections 128 or 129).
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Question (19). Are sections 123.a(2), 128 and 129 the only sections of the AEA
that are implicated in U.S.-Indian atomic energy cooperation, and if they are not,
which other sections of the AEA will apply to U.S.-Indian atomic energy coopera-
tion?

Answer. As described in the answers to previous questions, numerous provisions
of the AEA apply or, under particular circumstances, might apply to U.S.-India civil
nuclear cooperation in addition to Sections 123, 128, and 129. These provisions in-
clude Sections 53, 54a., 57, 64, 82, 103, 104, 109, 126, 127, 130, and 131, but could
include other provisions of the AEA.

Question (20). Secretary Rice, in November 2005, U/S Joseph stated that “We will
also need to ensure that any cooperation is fully consistent with U.S. obligations
under the NPT not to ‘in any way’ assist India’s nuclear weapons program, and with
provisions of U.S. law.”

Could you please provide this committee with a legal analysis that sets forth a
detailed examination by the State Department establishing that nothing the admin-
istration is undertaking regarding changes to US law, an exception to the Nuclear
Suppliers Group Guidelines for India, or any exports of nuclear material or reactors
to India from the United States, or from other nations as a result of U.S. policy and
legal changes for India, would in any way assist India’s nuclear weapons program
or in any way break U.S. obligations under the NPT?

Answer. Under this Initiative, all nuclear transfers from the United States to
India will be subject to IAEA safeguards. These safeguards will be applied to any
source or special nuclear material transferred to India and to any source or special
nuclear “used in or produced through the use of” material or equipment transferred
to India. The application of IAEA safeguards is designed to ensure that U.S.-origin
nuclear items remain exclusively on the civil side of the Indian nuclear program and
do not in any way contribute to India’s military nuclear program. Implementation
of an Additional Protocol is designed to give further assurance of this.

Under Article I of the NPT, nuclear-weapon states such as the United States un-
dertake, inter alia: “. . . not in any way to assist, encourage, or induce any non-
nuclear weapon State to manufacture or otherwise acquire nuclear weapons or other
nuclear explosive devices.” Under Article III(2) of the NPT, all state parties under-
take not to provide certain nuclear material and equipment to any non-nuclear
weapon state (which includes non-parties) for peaceful purposes unless the nuclear
material will be subject to safeguards.

The NPT does not treat peaceful nuclear cooperation under safeguards as assist-
ing a non-nuclear weapon state to manufacture nuclear weapons. Specifically, Arti-
cle ITI(2) establishes the basis under which NPT parties may engage in nuclear co-
operation with safeguarded facilities in countries that are not parties and do not
have full-scope safeguards.

In The Nuclear Non-Proliferation Treaty (the leading treatise on the negotiation
of the NPT), Mohamed Shaker reached the same conclusion: “Almost any kind of
international nuclear assistance is potentially useful to a nuclear-weapon program.
However, the application of safeguards to all peaceful nuclear assistance to non-nu-
clear weapon States, as required by Article III, provides a means to establish and
clarify the peaceful purposes of most international nuclear assistance.”

This conclusion is also supported by the practice of the parties to the NPT. The
U.S. and Canada engaged in nuclear cooperation with India before and after the
NPT entered into force. The supply of fuel under facility-specific INFCIRC/66) safe-
guards agreements was understood to satisfy our obligations under the NPT. Even
after India’s 1974 detonation, fuel was provided to India’s safeguarded Tarapur re-
actors by the United States, France, and Russia. Such fuel supply was understood
to be consistent with the NPT. The Nuclear Suppliers Group did not make the polit-
ical decision to adopt full-scope safeguards as a condition of supply until 1992, re-
flecting the fact that nuclear supply to a country without full-scope safeguards was
not prohibited under the NPT.

The argument that foreign fuel supply could allow India to devote its domestic
uranium substantially or even exclusively to its weapons program, should India so
desire, does not change this legal conclusion. As previously noted, nothing in the
NPT, its negotiating history, or the practice of the parties supports the notion that
fuel supply to safeguarded reactors for peaceful purposes could be construed as “as-
sisting in the manufacture of nuclear weapons” for purposes of Article I. Nuclear
material and equipment exported by the U.S. to safeguarded activities would not be
involved in any stage of the process of manufacturing nuclear weapons.

In essence, nuclear cooperation under safeguards does not fundamentally differ
from other forms of energy cooperation (e.g., oil supply, clean coal technology, alter-



173

native fuels). All such energy assistance would arguably relieve India of its reliance
on domestic uranium for energy production. Yet such energy assistance clearly could
not be viewed as assisting India in the manufacture of nuclear weapons.

Question (21). Secretary Rice, U/S Joseph stated in November 2005, that “Many
of the specifics of required regulatory changes to implement full civil nuclear energy
cooperation with India have yet to be determined by the administration.” Addition-
ally, he noted that “U.S. regulations that incorporate or reflect statutory language
will need to be modified or waived in order to permit civil nuclear cooperation con-
sistent with the Joint Statement, and will need to be addressed along with modifica-
tion or waiver of the related statute.”

Please provide the committee with a coordinated, interagency examination of all
regulatory changes the administration would make to implement US-Indian atomic
energy cooperation if its exception to provisions of the Atomic Energy Act, as intro-
duced in S. 2429, were enacted. Such examination should be particular with regard
to any relevant portion of 10 CFR Parts 110 and 810.

Answer. In response to question 4 under the heading “The Legislative Proposal,”
we noted that the proposed legislation would change the process of NRC licensing
under 10 CFR 110.42(a)(6), which currently requires full-scope safeguards as a con-
dition of issuing a license for export to a non-nuclear weapon state, unless waived
by the President, in which case the provisions of Section 128 regarding congres-
sional review would apply. The NRC would presumably amend this regulation to re-
flect the new legislation. Similarly, depending on the final wording of the new legis-
lation, the NRC might have to modify 10 CFR 110.46, which would otherwise bar
issuance of a license to a country found by the President to have detonated a nu-
clear explosive device, unless the President has waived the corresponding provision
of Section 129 of the AEA.

Also, as discussed in the answer to question 4 under the heading “The Legislative
Proposal,” the consideration, evaluation, coordination and reporting of DOE author-
izations under 10 CFR Part 810 would not be affected with respect to the range of
cooperation provided for under the proposed agreement for nuclear cooperation. To
the extent that an authorization under Part 810 involved sensitive nuclear tech-
nology (SNT), the proposed legislation (unlike current law) would not require full-
scope safeguards as a condition of supply. However, the proposed agreement for
peaceful nuclear cooperation will not provide for exports of SNT; the agreement
would have to be amended (and the amendment submitted to Congress for review)
to allow for such exports. Depending on the final wording of the new legislation,
DOE dmight have to consider whether amendments to its regulations would be re-
quired.

The Department of Energy, the Nuclear Regulatory Commission, and the Depart-
ment of Commerce would conduct a thorough review of their regulations to deter-
{nine whether any changes would be required if the proposed legislation became
aw.

Question (22)(a). Secretary Rice, in November 2005, U/S Joseph stated that “once
India develops a transparent and credible civil-military separation plan for its nu-
clear facilities and programs and begins to implement it, we will then seek appro-
priate legislative solutions.”

What additional steps toward implementation has the Government of India taken
since tabling its Separation Plan; and, . . .

Answer. Since India’s separation plan was tabled in the Indian Parliament on
March 7, 2006, the Indian Government has begun its implementation. During the
week of April 3, the chairman of India’s Atomic Energy Commission, Dr. Anil
Kakodkar, traveled to Vienna to begin informal discussions with the International
Atomic Energy Agency (IAEA) on India’s safeguards agreement. While there, Dr.
Kakodkar met with IAEA Director General Dr. Mohamed ElBaradei. In addition, we
fully expect that India in the near future will both provide the IAEA with a detailed
list of all civil facilities, along with anticipated timelines for the application of safe-
gxall‘gs to those facilities, and conduct extensive safeguards negotiations with the
TIAEA.

Question (22)(b). Secretary Rice, in November 2005, U/S Joseph stated that “once
India develops a transparent and credible civil-military separation plan for its nu-
clear facilities and programs and begins to implement it, we will then seek appro-
priate legislative solutions.”

What additional steps in respect of the Separation Plan need to be taken by India
before its Separation Plan can be considered to be in force?
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Answer. To fully implement the separation plan, the Indian government will iden-
tify specific reactors to be offered for safeguards and provide a timeline for doing
so. In addition, India will identify which upstream and downstream nuclear facili-
ties it will declare to the IAEA as civil and offer for IAEA safeguards. Once the sep-
aration and declaration are complete, India must conclude and bring into force a
safeguards agreement with the IAEA, as well as sign and adhere to an Additional
Protocol.

Question (23). Secretary Rice, administration officials have stated that it would
be “ideal” to have U.S. law adjusted before the Nuclear Suppliers Group Guidelines
are changed. Why, in your view, is it “ideal” to have U.S. law change before NSG
Guidelines are changed?

Answer. For those countries that do not have domestic laws preventing nuclear
commerce with India, the NSG Guidelines may constitute the only restrictions on
the transfer of nuclear material and technology to that country. Enterprises engaged
in various aspects of the nuclear industry in those countries would most likely be
free to engage in nuclear commerce as soon as the NSG adopted a resolution allow-
ing civil nuclear cooperation with India. If the NSG were to adopt such a resolution
before the proposed U.S. legislation is enacted, U.S. businesses could be at a com-
petitive disadvantage. Additionally, some NSG partners have indicated that they
are looking to the U.S. for leadership on this issue and are not prepared to act be-
fore Congress indicates its intent.

Question (24). Could you please furnish the committee with an analysis of the ex-
tant laws of the Russian Federation, France and China that are comparable in re-
spect of nuclear export controls, in particular whether such laws contain a require-
n%erlllt oni"E Igléll-scope safeguards similar to the U.S. requirement at section 123.a(2)
of the ?

Answer. As Participating Governments of the Nuclear Suppliers Group (NSG),
Russia, France, and China have each undertaken a political commitment that its
national laws and regulations would be at least as stringent as the standards set
forth in the NSG Guidelines and control lists. This includes the requirement for full-
scope safeguards as a condition of supply to non-nuclear weapon states (as all states
other than the NPT-defined nuclear weapon states are treated in this context). We
have not compiled the laws of all NSG participants to determine how they satisfy
this undertaking.Q04

ASSURANCES OF SUPPLY

Question (1). Secretary Rice, other than the United States, who would be the prin-
cipal nations that are capable of selling India nuclear fuel, nuclear materials and
reactor technology?

Answer. The world’s largest producers of uranium (outside the United States) are,
in order, Canada, Australia, Kazakhstan, Russia, Namibia, Niger, Uzbekistan,
Ukraine, and South Africa. All export uranium.

China, France, Germany, the Netherlands, Russia, and the UK are all capable of
supplying uranium enrichment services. Japan also has significant uranium enrich-
ment capability that it uses for its domestic market.

Belgium, Canada, France, Germany, Kazakhstan, Russia, Spain, Sweden, and the
UK are the principal nuclear fuel exporters. Argentina, Brazil, Japan, and the Re-
public of Korea have significant nuclear fuel manufacturing capability that they use
for their domestic markets.

France, Germany (in partnership with France), Canada, Russia, and China are all
capable of supplying nuclear reactors. Japan and the Republic of Korea have signifi-
cant reactor/component manufacturing capability, but have not yet supplied com-
plete reactor systems, only reactor components. The Czech Republic also has a sig-
nificant reactor/component manufacturing capability.

Any or all of the above countries could be major suppliers of nuclear material and
equipment to India. Numerous other countries have limited supply capabilities.
However, each would need to make its own national decision about whether supply
to India would be consistent with domestic and international obligations.

Question (2). Has the United States obtained for India assurances of fuel supply
from other supplier nations?—If so, which?

Answer. The United States has not yet discussed fuel supply assurances for In-
dia’s civil nuclear reactors with any third country. We believe that it is premature
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to do so at this time. Timely and effective Indian safeguards and Additional Protocol
negotiations with the IAEA are important next steps.

Question (3). Have all potential nuclear suppliers to India agreed to terminate the
supply of fuel or reactors and related sensitive technology to India if it detonates
a nuclear explosive device?

Answer. Our interlocutors in the NSG have made it clear that their support for
accommodating civil nuclear cooperation with India hinges upon India’s successful
implementation of its commitments in the July 2005 Joint Statement, including In-
dia’s commitment to continue its moratorium on nuclear testing. We do not have
the official views of potential nuclear suppliers regarding a termination of transfers
of nuclear material, including fuel and technology, to India should India detonate
a nuclear explosive device. However, we expect that there would be irresistible polit-
ical pressure for NSG participants to terminate any transfers of nuclear material
and technology to India should India detonate a nuclear explosive device.

Moreover, there is a provision in the NSG Guidelines calling for suppliers to meet
and consult if a supplier believes there has been a violation of the supplier/recipient
understandings resulting from the Guidelines, particularly in the event of, among
other things, an explosion of a nuclear device. India’s 1998 nuclear tests prompted
the NSG to meet in an extraordinary plenary for such consultations. The Guidelines
further reference the possibility of a common response, which could include the ter-
mination of nuclear transfers.

We have made it clear to the Government of India that the Civil Nuclear Coopera-
tion Initiative relies on India’s commitment to continue its unilateral nuclear testing
moratorium. This gives India clear economic and energy incentives not to test.

INDIA’S SAFEGUARDS AGREEMENT

Question (1). Secretary Rice, in November of last year, U/S Joseph stated that

Safeguards agreements are modeled after INFCIRC /153 (the NPT safe-
guards agreement) or INFCIRC /66 (the Agency’s safeguards system pre-
dating the NPT). India will not likely sign a safeguards agreement based
strictly on INFCIRC /153, as this would require safeguards on India’s nu-
clear weapons program. NPT-acknowledged nuclear weapon states have so-
called “voluntary” safeguards agreements that draw on INFCIRC /153 lan-
guage, but do not obligate the IAEA to actually apply safeguards and do
allow for the removal of facilities or material from safeguards. We heard
from other states at the recent NSG meeting that they would not support a
“voluntary offer” arrangement as, in their view, it would be tantamount to
granting de facto nuclear weapon state status to India. We have similarly
indicated to India that we would not view such an arrangement as defen-
sible from a nonproliferation standpoint. We therefore believe that the logical
approach to formulating a safeguards agreement for India is to use
INFCIRC/66, which is currently used at India’s four safeguarded reactors.
For the most part, INFCIRC/66 and INFCIRC/153 agreements result in
very similar technical measures actually applied at nuclear facilities.

Please clarify, with regard to INFCIRC/66 (presumably /Rev. 2), where in that
document does the requirement appear that once a facility is declared it must re-
main declared and under inspection in perpetuity?

Answer. Unlike INFCIRC/153, the model safeguards agreement for non-nuclear
weapon states under the NPT, INFCIRC/66/Rev.2 is not a model safeguards agree-
ment. Rather, it is a general description of how safeguards are to apply to nuclear
material and facilities under the IAEA safeguards system that predates the NPT.
Therefore it does not contain every provision that may be included in a safeguards
agreement. In particular, the scope and duration of safeguards are normally spelled
out in the safeguards agreement.

The principle that safeguards should be applied in perpetuity in INFCIRC/66/Rev.
2 safeguards agreements was embodied in a Memorandum from the IAEA Director
General to the IAEA Board of Governors in 1973 (IAEA GOV/1621). We expect any
safeguards agreement India negotiates with the IAEA to be consistent with its
pledge to place its civil nuclear facilities under safeguards in perpetuity. As Sec-
retary Rice testified before the SFRC, “We’ve been very clear with the Indians that
the permanence of the safeguard is permanence of the safeguards without condi-
tion.”
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Question (2). With regard to India’s indigenous reactors that are not submitted
to safeguards as a result of a project agreement, but rather voluntarily submitted,
is there a requirement in INFCIRC/66 that safeguards must be applied in per-
petuity to such reactors?

Answer. As noted above, the scope and duration of safeguards are not set for the
INFCIRC/66, but rather are normally spelled out in the safeguards agreements. In
its separation plan, India has committed to safeguards in perpetuity. As Secretary
Rice testified before the SFRC, “We’ve been very clear with the Indians that the per-
manence of the safeguard is permanence of the safeguards without condition.”

Question (3). What, in your view, does India mean when in its Separation Plan
it states that the safeguards agreement will provide for “corrective measures that
India may take to ensure uninterrupted operation of its civilian reactors in the
event of disruption of foreign fuel supplies”?

Answer. We cannot speak for the Government of India, of course; India will need
to clarify its intent in this respect in its discussions with the IAEA. India has agreed
to safeguards in perpetuity on its declared civil facilities and on all future civil reac-
tors. Safeguards in perpetuity would also apply to nuclear material used or pro-
duced in those facilities. Thus, safeguards would continue to be required in a cam-
paign mode on downstream facilities processing safeguarded material from declared
civil facilities.

We have had only initial, conceptual discussions with India regarding the ques-
tion of assured fuel supplies. We believe that India can be provided with the assur-
ances it seeks for fuel supply consistent with safeguards in perpetuity.

Question (4). Would India be under any obligation, if it concluded an agreement
with the IAEA using the INFCIRC/66 model, to keep safeguards on its eight indige-
nously built civil PHWRs in perpetuity?

Answer. India has committed to place its civil nuclear facilities, including its eight
indigenously built civil PHWRs, under safeguards in perpetuity.

Question (5). Would India’s safeguards obligation apply only to foreign fuel sup-
plied to its indigenously built PHWRs?

Answer. India has committed to place its civil nuclear facilities under safeguards
in perpetuity. Safeguards would apply to any fuel, indigenous or foreign, that is in
a civil reactor at the point that safeguards go into effect for that facility.

In addition to India’s unilateral safeguards commitment, any foreign-supplied fuel
would be subject to safeguards by virtue of the supply arrangement for that mate-
rial. Supplier states will require safeguards in perpetuity with respect to supplied
items in order to satisfy the requirements of NPT Article III.2.

Question (6). If India stopped using foreign fuel in those reactors, would its envi-
sioned safeguards, as outlined in its implementation document, impose an obligation
to continue to apply safeguards on the reactors themselves?

Answer. For the reasons described in answers above, safeguards would continue
to be required on all declared civil nuclear facilities and on all nuclear material pro-
duced, processed, or used in those facilities.

Question (7). Generally, how are safeguards terminated under the provisions of
INFCIRC/66/Rev.2?

Answer. With respect to facilities and equipment covered by a safeguards agree-
ment, in general it is the safeguards agreement, not INFCIRC/66, which specifies
whether and how safeguards may be terminated. As noted above, INFCIRC/66 is not
a model safeguards agreement, and its provisions apply to the extent they are incor-
porated into a particular safeguards agreement. The provisions for termination of
safeguards on nuclear material are set forth in paragraphs 26-28 of INFCIRC/66/
Rev.2. These provisions allow for safeguards to be terminated on material that is
exported, consumed, diluted so that it is no longer usable, or practicably irrecover-
able. These conditions are essentially the same as under a comprehensive safe-
guards agreement based on INFCIRC/153.

INFCIRC/66 also has some conditions that are unique to cases where the state
is not subject to comprehensive safeguards. In particular, it allows for placing under
safeguards as a substitute material of at least the same quality and quantity that
was not previously under safeguards, and for the termination of safeguards on the
previously safeguarded material, if the IAEA agrees to such substitution. It also al-
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lows the withdrawal of material that was subject to safeguards only because it was
used in a safeguarded nuclear facility; however, this does not apply to material that
was produced while under safeguards.

Question (8). What, in your view, are the most important provisions that any In-
dian safeguards agreement and additional protocol with the IAEA must contain?

Answer. India’s safeguards agreement with the IAEA must require that safe-
guards be maintained with respect to all nuclear material and equipment supplied
to India and any special nuclear material used in or produced through the use of
such material and equipment. Further, it must satisfy India’s commitment to place
its civil nuclear facilities under IAEA safeguards in perpetuity. These provisions are
essential to provide a strong assurance to the United States and its NSG partners
that nuclear cooperation with India will not “in any way” assist India’s nuclear
weapons program and will not be improperly diverted to third parties.

Since India will have a military nuclear program that it does not declare to the
TAEA, its Additional Protocol would differ from the Model Additional Protocol. Nev-
ertheless, this Protocol should advance the IAEA’s ability to track potential nuclear
proliferation worldwide. In that regard, reporting of exports listed in Annex II of the
Model Additional Protocol would arguably be of greatest value. India has pledged
to conclude an Additional Protocol with respect to its civil facilities, and the Model
Additional Protocol has provisions that deal with the “sites” of nuclear facilities.
India has also listed as civil a number of research and development and other facili-
ties that would not normally be subject to safeguards, but could be subject to the
reporting and access provisions of an Additional Protocol.

Question (9). What would be the frequency of inspections conducted in India by
the IAEA under a safeguards agreement and additional protocol?

Answer. A safeguards agreement usually does not specify the frequency of inspec-
tions, but rather sets limits on the number of routine inspections. The frequency of
inspections at a particular facility is usually agreed in a separate “facility attach-
ment.” We expect the implementation of safeguards in India would be generally con-
sistent with the implementation of safeguards on similar facilities in other coun-
tries.

INDIA’S FUEL CYCLE

Question (1(a). Secretary Rice, last November, U/S Burns stated that,

Because of the current international restrictions on nuclear commerce with
India, India’s plan for its nuclear power sector seeks to provide for a 20-fold
increase in nuclear-generated electricity by 2020 without reactors from for-
eign suppliers. In support of this objective, India’s Department of Atomic En-
ergy (DAE) has committed extensive resources to develop a three-stage nu-
clear fuel cycle, based on its plentiful domestic thorium reserves, that in-
volves fast-breeder reactors, which could pose proliferation risks. Moreover,
some specialists assess that such an approach would not prove cost-effective,
and there are clear technical challenges to overcome.

Has India decided to end, or expressed a desire to end, its pursuit of a three-stage
fuel cycle?

Answer. Only the Government of India can provide a definitive answer to the
question of whether it has decided to end its pursuit of a three-stage fuel cycle. Al-
though the concept was mentioned in India’s separation plan, it has had less promi-
nence in our discussions of civil nuclear cooperation.

Question (1(b). Secretary Rice, last November, U/S Burns stated that,

Because of the current international restrictions on nuclear commerce with
India, India’s plan for its nuclear power sector seeks to provide for a 20-fold
increase in nuclear-generated electricity by 2020 without reactors from for-
eign suppliers. In support of this objective, India’s Department of Atomic En-
ergy (DAE) has committed extensive resources to develop a three-stage nu-
clear fuel cycle, based on its plentiful domestic thorium reserves, that in-
volves fast-breeder reactors, which could pose proliferation risks. Moreover,
some specialists assess that such an approach would not prove cost-effective,
and there are clear technical challenges to overcome.

What are the “proliferation risks” posed by India’s intended fuel cycle, in par-
ticular its breeder reactors?
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Answer. The use of thorium requires a complex fuel cycle, although its use as re-
actor fuel may produce less fissile material as a byproduct than does the use of ura-
nium as a fuel.

To be useful as reactor fuel, thorium must be converted into U-233 in a breeder
reactor. The fuel cycle requires considerable handling of fissile material in the var-
ious loading, unloading, and transfers associated with the stages of the fuel cycle.
Each time fissile material is handled, there is a risk of diversion.

Question (1)(c). Secretary Rice, last November, U/S Burns stated that,

Because of the current international restrictions on nuclear commerce with
India, India’s plan for its nuclear power sector seeks to provide for a 20-fold
increase in nuclear-generated electricity by 2020 without reactors from for-
eign suppliers. In support of this objective, India’s Department of Atomic En-
ergy (DAE) has committed extensive resources to develop a three-stage nu-
clear fuel cycle, based on its plentiful domestic thorium reserves, that in-
volves fast-breeder reactors, which could pose proliferation risks. Moreover,
some specialists assess that such an approach would not prove cost-effective,
and there are clear technical challenges to overcome.

What are the proliferation risks associated with breeder reactor technology, gen-
erally?

Answer. Unlike a typical commercial reactor, a breeder reactor creates more usa-
ble fuel (i.e., plutonium) than it uses. The production of plutonium and other fuels
as a byproduct of the reactor’s operation adds to the world net stock of potential
fuel for a nuclear explosive device.

HEAVY WATER EXPORTS/PRODUCTION

Question (1). Secretary Rice, in November of last year, I asked U/S Joseph if cre-
ating in law a distinction between India and NPT parties that would provide dif-
ferent treatment in terms of authorized exports for non-NPT parties—i.e., that India
would be eligible for most U.S. exports except equipment, materials, or technology
related to enrichment, reprocessing, and heavy water production—would be accept-
able to the administration. Secretary Joseph stated that “We do not export enrich-
ment or reprocessing technology to any state. Therefore, ‘full civil nuclear coopera-
tion’ with India will not include enrichment or reprocessing technology. We have not
yet determined whether such a prohibition would extend to heavy water produc-
tion.”

Last March, while on a visit to India, Commissioner Peter Lyons of the NRC is
quoted as having stated that “[The NRC] and [the Indian Atomic Energy Research
Board] will have greater cooperation in the near future and this is important in the
global market place reality and also when the U.S. nuclear industry is exploring the
options other than Light Water Reactors (LWRs).” 4

Has the administration determined whether or not heavy water could be exported
to India from the United States?

Answer. The U.S. does not foresee transferring heavy water production equipment
or technology to India, and the draft bilateral peaceful nuclear cooperation agree-
ment accordingly makes no provisions for such transfers.

Question (2). Does the administration contemplate allowing India full participa-
tion in its Global Nuclear Energy Program (GNEP)?

Answer. U.S. negotiators told India that India’s decision not to designate its fast
breeder reactors and associated fuel cycle research and development facilities as
civil and place those facilities under IAEA safeguards would preclude our ability to
collaborate on issues related to the fast burner reactors contemplated under GNEP
at this time. If India places breeder reactors under safeguards in the future, the
United States has indicated that, as appropriate, it is willing to explore potential
areas for civil cooperation in this context.

Question (3). Does the administration contemplate authorizing the export to India
from the United States of reactors other than LWRS’ if so, of which type?

Answer. The United States has no current plans to export any power reactors
other than LWRs to any country.

4 “USNRC for Greater Cooperation with AERB,” The Press Trust of India, March 27, 2006.
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THE NUCLEAR COOPERATIVE AGREEMENT

Question (1)(a)/(b). Secretary Rice, U/S Joseph previously stated that, regarding
the Peaceful Nuclear Cooperative Agreement (PNCA) with India, it will not provide
for full-scope safeguards, but rather “will allow for appropriate controls to help en-
sure that material or goods provided for civilian purposes remain within the civilian
sector.”

(a) Has the administration prepared a draft text of a PNCA with India?

(b) If so, could you furnish this committee with a copy?

Answer. The administration has prepared a draft text of a proposed U.S.—India
agreement for peaceful nuclear cooperation. It was conveyed to the Government of
India by the American Embassy in New Delhi on March 16, 2006.

We have begun initial discussions with India on a bilateral agreement for peaceful
nuclear cooperation. We have already briefed staff in detail on that agreement, and
would be happy to arrange additional briefings for the committee on the outlines
of what is contained in the text. Texts of the Section 123 agreements with non-nu-
clear weapon states that are currently in force and previously reviewed by Congress
are illustrative of the content we are seeking in an agreement with India (with the
exception of a provision for full-scope IAEA safeguards in India). Congress will have
an opportunity to fully review the agreement once negotiations are complete and the
agreement has been submitted for congressional review.

Question (1)(c)/(d). Secretary Rice, U/S Joseph previously stated that, regarding
the Peaceful Nuclear Cooperative Agreement (PNCA) with India, it will not provide
for full-scope safeguards, but rather “will allow for appropriate controls to help en-
sure that material or goods provided for civilian purposes remain within the civilian
sector.”

(c) Will the State Department prepare or issue a Circular 175 pursuant
to 11 FAM 720 for a PNCA with India?

(d) If so, could you furnish a copy of either the draft or final Circular 175
to this committee?

Answer. The Department of State prepared a Circular 175 memorandum request-
ing authority to negotiate an Atomic Energy Act Section 123 agreement with India
and obtained the concurrence of other interested Executive Branch agencies and the
Nuclear Regulatory Commission. Under Secretary of State Joseph, under authority
delegated by the Secretary of State, approved the request for authority to negotiate
on March 13, 2006.

We would be happy to brief the committee or its staff on the matters addressed
iIn dthe Circular 175 process, which relate directly to our current negotiations with

ndia.

Question (1)(e). Secretary Rice, U/S Joseph previously stated that, regarding the
Peaceful Nuclear Cooperative Agreement (PNCA) with India, it will not provide for
full-scope safeguards, but rather “will allow for appropriate controls to help ensure
that material or goods provided for civilian purposes remain within the civilian sec-
tor.”

What verification mechanisms would be included in the U.S.-India nuclear coop-
erative agreement?—For example, would the United States be able to conduct any
special verification visits at Indian facilities to which US materials and technology
had been exported?

Answer. The administration is seeking an agreement for peaceful nuclear coopera-
tion with India that will provide for IAEA safeguards on all source or special nu-
clear material transferred by the United States to India and on any source or spe-
cial nuclear material used in or produced through the use of material, equipment,
or components so transferred. This provision will implement Section 123(a)(1) of the
Atomic Energy Act (AEA) with respect to the content of the agreement and Section
127(1) of the AEA with respect to U.S. exports pursuant to the agreement. It is also
n}(lecessary if U.S. nuclear exports to India are to comply with U.S. obligations under
the NPT.

In addition, in accordance with normal practice, the administration is seeking a
provision in the agreement for “fall-back” safeguards (i.e., direct verification by the
United States of material, equipment and components subject to the agreement) if
for any reason IAEA safeguards are not being applied to those items as provided
in the agreement. This is necessary to satisfy the requirement in Section 123(a)(1)
of the AEA that the safeguards provided for in the agreement will be maintained
“so long as the material or equipment remains under the jurisdiction or control of
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the cooperating party, irrespective of the duration of other provisions of the agree-
ment” (such as the provision for JAEA safeguards).

In general, the United States (like other NSG participants) relies upon IAEA in-
spections and monitoring. However, the United States would in fact be able to con-
duct “special verification visits” in the form of fall-back safeguards as required by
the U.S.-India agreement for peaceful nuclear cooperation in the event that IAEA
safeguards were not being applied.

IAEA PROCESS

Question (1). Secretary Rice, has India submitted a declaration to the IAEA of its
civilian nuclear sites, facilities, locations and materials?

Answer. India has not yet submitted such a declaration to the IJAEA. We fully ex-
pect that India in the near future will provide the IAEA with a detailed list of all
civil facilities, along with anticipated timelines for the application of safeguards to
those facilities.

Question (2). Secretary Rice, how long do you anticipate that it will take for India
to negotiate a declaration of civilian nuclear facilities, locations, information and
materials, and its associated safeguards agreement and additional protocol, with the
TAEA?

Answer. We have encouraged India to conclude its safeguards agreement with the
TAEA as soon as possible. India will submit its unilateral declaration of its civil fa-
cilities and programs as part of that process. India has conducted initial, informal
safeguards discussions with the IAEA, but neither party has yet publicized a spe-
cific negotiation timeline. In our view, an “India-specific” safeguards agreement
should generally conform with INFCIRC/66. Rev. 2. If it does so, we see no funda-
mental obstacle to concluding such an agreement in a reasonable timeframe.

India’s Additional Protocol will be appropriate to its safeguards agreement. In
principle, the safeguards agreement and the Additional Protocol could be negotiated
in parallel. However, in the interest of concluding the safeguards agreement as soon
as possible, India may seek to defer negotiation of an Additional Protocol until nego-
tiations on the safeguards agreement are complete.

Question (3). Secretary Rice, what are the steps with regard to both IJAEA process
and Indian law through which an Indian safeguards agreement and additional pro-
tocol with the IAEA would need to pass before they would be in force, and which
of those steps have been completed?

Answer. For both the safeguards agreement and the Additional Protocol, the proc-
ess involves the following steps:

1. India and the IAEA Secretariat negotiate the agreement and/or pro-
tocol.

2. The TAEA Secretariat presents the agreement and/or protocol to the
TAEA Board of Governors for approval. The United States has a designated
seat on the 35-member Board, which normally decides such matters by con-
sensus.

3. Once the Board approves, India and the IAEA may sign the agreement
and/or protocol.

4. India must then complete its statutory and constitutional requirements
for ratification or approval of the agreement and/or protocol. The agreement
and/or protocol enters into force once India informs the IAEA that these re-
quirements for entry into force have been met.

To date, India has conducted initial, informal consultations with the IAEA, but
none of the steps listed above has yet been completed.

Question (4). Secretary Rice, would India’s existing agreements with the IAEA
(INFCIRC/211, INFCIRC 260, INFCIRC/360, INFCIRC/374, and INFCIRC /433)
need to be changed or withdrawn when an Indian declaration, safeguards agree-
ment and additional protocol are negotiated?

Answer. There is no legal requirement to modify any of India’s existing safeguards
agreements in order for a new safeguards agreement and Additional Protocol to be
negotiated and enter into force. However, it is not uncommon for one safeguards
agreement to be suspended when another agreement of broader scope enters into
force. In principle, the pre-existing safeguards agreement would in such a case not
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be terminated, but its implementation would be suspended as long as the new safe-
guards agreement is in force.

It is up to India and the IJAEA whether, consistent with their international obliga-
tions, to seek to suspend other safeguards agreements in favor of a new, more com-
prehensive one. There may be advantages to having safeguards applied under the
terms of a single agreement, particularly in terms of administrative simplicity. How-
ever, many of India’s existing safeguards agreements are safeguards transfer agree-
ments. These are agreements between India and the IAEA that are linked to supply
arrangements between various supplier states. They provide for the IAEA to apply
safeguards with respect to a particular supply arrangement. In general, the consent
of t}&edsupplier state would be required in order for any such agreement to be sus-
pended.

RECENT SANCTIONS

Note: Accompanying these QFRs is an unclassified report compiled by the
Department of Commerce’s Bureau of Industrial Security (DOC/BIS). The
answers to the QFRs below do not include information regarding ongoing,
open investigations due to the sensitivity of such investigations.

Question (1)(a). Secretary Rice, on March 9, 2006, the Department of Commerce
sanctioned two Indian persons for transactions with North Korea.5 Please provide
this committee, in classified form if necessary but in open form if possible, with an
interagency-coordinated list regarding the following:

With respect to the Arms Export Control Act, the Export Administration Act, the
International Emergency Economic Powers Act, and related legislation governing
imports, exports or improper financial transactions—

any criminal investigation involving India or any Indian entity or other
person, including any Indian national, since May 1998, and whether each
such investigation is open or closed and, if closed, the disposition; and

Answer. Information on investigations by the Customs Department, due to the
sensitivity of the information, will be provided separately.

DOC/BIS’s Investigative Management System (IMS) indicates that during the pe-
riod February 2003 to present, BIS opened 63 cases involving possible Export Ad-
ministration Regulations (EAR) violations by U.S. firms violating U.S. laws, with
India as the ultimate consignee of the exported items. There are currently 33 open
cases in IMS with India listed as the ultimate consignee.

NotE: IMS was activated in February 2003. Although prior automated investiga-
tive files were migrated to IMS, data in these prior files cannot be queried electroni-
cally; thus, BIS cannot reliably report on case statistics prior to February 2003. The
current review covers investigations input into IMS since February 2003 identified
as involving possible illegal exports to India in violation of the EAR.

Regarding closed criminal cases:

e Materials International—On November 18, 2005, Fiber Materials Inc. of Maine;
its wholly owned subsidiary, Materials International of Massachusetts; and the
companies’ two top officers, Walter Lachman and Maurice Subilia, were sen-
tenced for conspiracy and export violations related to the unlicensed export to
India of equipment used to manufacture carbon-carbon components with appli-
cations in ballistic missiles. All four defendants had been convicted of one count
of violating the Export Administration Act (EAA) and one count of conspiracy
by a federal trial jury on March 31, 1995. The equipment, a specially designed
control panel for operation of a hot isostatic press used to produce carbon-car-
bon items, was exported to India’s Defense Research Development Laboratory
(DRDL), the defense laboratory developing India’s principal nuclear-capable bal-
listic missile, the Agni. Lachman was sentenced to three years probation, the
first year of which is to be spent in home detention. Subilia was sentenced to
three years probation, the first six months of which was to be spent in commu-
nity confinement to be followed by one year of home detention. A criminal fine
of $250,000 was imposed on Lachman, Subilia, and Fiber Materials; no fine was
imposed on Materials International because it is a wholly-owned subsidiary of
Fiber Materials. OEE and Immigration and Customs Enforcement (ICE) jointly
conducted this investigation.

e Berkeley Nucleonics—On June 6, 2004, BNC Corp. of San Rafael, California
(previously Berkeley Nucleonics Corporation) was sentenced to five years proba-
tion and a $300,000 criminal fine for illegally exporting pulse generators to two

5 71 FR 12168 and 12170.
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entities in India without required export licenses. The end-users were listed on
BIS’s entity list for nuclear nonproliferation reasons. Two former employees of
BNC, Richard Hamilton and Vincent Delfino, were convicted in December 2003,
for their role in these exports. Each was sentenced to two years probation, a
$1,000 fine, and 100 hours of community service, and was prohibited from en-
gaging in or facilitating export transactions. BIS assessed BNC a $55,000 ad-
ministrative penalty and a five-year suspended denial of export privileges as
part of an agreement with BNC to settle charges related to these unlicensed ex-
ports.

e DirecTV/Hughes Network Systems—in 2005, DirecTV/Hughes Network Systems
entered into a consent agreement with the Department of State to settle alleged
violations of the International Trafficking in Arms Regulations related to the
unauthorized export of U.S. Military List hardware and services to end users
in a number of countries, including India.

e Multigen Paradigm—in 2003, Multigen Paradigm entered into a consent agree-
ment with the Department of State to settle alleged violations of the Inter-
national Trafficking in Arms Regulations related to unauthorized exports to a
number of countries, including India.

Question (1)(b). Secretary Rice, on March 9, 2006, the Department of Commerce
sanctioned two Indian persons for transactions with North Korea.® Please provide
this committee, in classified form if necessary but in open form if possible, with an
interagency-coordinated list regarding the following:

With respect to the Arms Export Control Act, the Export Administration Act, the
International Emergency Economic Powers Act, and related legislation governing
imports, exports or improper financial transactions—

any civil or administration investigation involving India or any Indian entity or
other person, including any Indian national, since May 1998, and whether each such
investigation is open or closed and, if closed, the disposition; and

Answer. Information on investigations by the Customs Department, due to the
sensitivity of the information, will be provided separately.

The following are administrative investigations conducted by DOC/BIS since Feb-
ruary 2003 identified as involving possible illegal exports to India in violation of the
EAR. (NOTE: As noted above, Commerce could only report on case statistics prior
to February 2003.)

e State Bank of India—In 2003, the Department of the Treasury’s Office of For-
eign Assets Control imposed a civil penalty in the amount of $5,500 on the
State Bank of India, New York for a funds transfer made in violation of Execu-
tive Order 13121 of April 30, 1999. E.O. 13121, issued pursuant to IEEPA, im-
posed sanctions on the Federal Republic of Yugoslavia as a result of the human-
itarian crisis in Kosovo.

e Orcas International—On March 2, 2006, Assistant Secretary Darryl Jackson
signed four Final Orders in connection with the attempted un-licensed export
of toxins (Aflatoxin and Staphlyloccocal Enterotoxins) classified as ECCN
1C351, to end-users in North Korea. Orcas International, of Flanders New Jer-
sey agreed to pay an administrative penalty of $19,800 and have its export
privileges denied for four years. Mr. Graneshawar K. Rao, President of Orcas
International, will have his export privileges denied for four years. Dolphin
International of New Delhi, India, agreed to pay a $22,000 administrative pen-
alty and have its export privileges denied for four years. Vishwanath Kakade
Rao, president of Dolphin International, agreed to have his export privileges de-
nied for four years.

e Becton Dickinson—On December 28, 2005, Assistant Secretary Jackson signed
a Final Order against Becton, Dickinson, & Co., of Franklin Lakes, New Jersey.
Becton, Dickinson & Co was ordered to pay a $123,000 administrative penalty,
and was subjected to an audit requirement. Becton, Dickinson, & Co., and their
Singapore subsidiary, committed a total of thirty-six violations of the Export
Administration Regulations (EAR) by exporting various life sciences research
products to listed entities from the Indian Department of Atomic Energy and
Indian Department of Defense.

e Teledyne Technology—On April 15, 2005, Teledyne Energy Systems Inc. (TES),
Hunt Valley, Maryland, agreed to pay a $16,500 administrative penalty. On
three occasions in 1999 and 2000, TES exported technical information on pro-

6 71 FR 12168 and 12170.
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posed power plants, items subject to the EAR, from the United States to Bharat
Heavy Electricals Ltd (BHEL) in New Delhi, India, without the required Com-
merce Department export licenses. At the time of the export, BHEL was listed
on BIS’s Entity List, which is a compilation of end-users who have been deter-
mined to present an unacceptable risk of diversion to programs for the develop-
ment of weapons of mass destruction or their means of delivery. TES volun-
tarily self-disclosed the violations and cooperated fully in the investigation.

Yarde Metals—On April 12, 2005 Yarde Metals (Yarde) of Happauge, New
York, was ordered to pay a $10,000 administrative penalty in connection with
the unlicensed export of an aluminum heat treatable plate to an organization
in India on Commerce’s Entity List. On or about May 5, 2003, Yarde engaged
in conduct prohibited by the EAR when it exported an aluminum plate from the
United States to the Vikram Sarabhai Space Center.

Air Tiger Express)On March 30, 2005, Air Tiger Express, a freight forwarder
located in El Segundo, California, agreed to pay a $49,500 administrative pen-
alty to settle charges that on nine occasions in 1998 and 1999, it aided and
abetted the unlicensed export of items subject to the EAR to organizations in
India that were on the Department’s Entity List.

Datum Inc.—On October 28, 2004, Symmetricom, Inc. of San Jose, California,
as the successor to Datum, Inc. of Beverly, Massachusetts, agreed to pay a
$35,500 administrative penalty to settle charges that Datum exported of a 10
MHz oscillator to the Government of India, Department of Atomic Energy, Di-
rectorate of Purchase and Stores in Mumbai, India.

New Brunswick Scientific—On August 30, 2004, New Brunswick Scientific was
ordered to pay a $51,000 administrative penalty for the export of lab equipment,
software and a fermentor to an Entity List end-user, the Directorate of Pur-
chase and Stores of the Indian Department of Atomic Energy.

Chyron Corporation—On August 30, 2004, Chyron Corporation was ordered to
pay a $15,300 administrative penalty for the export of an animation system to
and Entity List end-user, the Space Application Center in Ahmedabad, India.

The Sentry Company—On June 24, 2004, The Sentry Company was ordered to
pay a $25,000 administrative penalty for the export of heat treating containers
to an Entity List end-user, Bharat Dynamics Ltd. in Hydrabad, India.

General Monitors—On June 14, 2004, General Monitors was ordered to pay a
$40,000 administrative penalty for the export of gas and fire detection equip-
ment to an Entity List end-user, Bharat Heavy Electrical Ltd. in Hyderabad,
India.

RLC Electronics—On April 14, 2004, RLC Electronics was ordered to pay a
$30,000 administrative penalty for the export of power dividers and low pass
filters to the Indian Space Research Organization, Telemetry, Tracking, and
Command Network in Bangalore, India, and the export of position switches
Sriharikota Space Center in Bangalore, India. Both of the organizations were
on the Entity List.

Atlas Copco—On March 10, 2004, Atlas Copco was ordered to pay a $13,000 ad-
ministrative penalty for the export of o-rings and seals to an Entity List end-
user, Bharat Heavy Electrical Ltd. in Hyderabad, India.

Alicat Scientific—On March 4, 2004, Alicat Scientific was ordered to pay a
$7,000 ($2,000 suspended) administrative penalty for the export of mass flow
meters and power supplies to an Entity List end-user, the Department of Atom-
ic Energy in Mumbai India.

Massive International—On January 15, 2004, Massive International was or-
dered to pay a $13,000 administrative penalty for the attempted export of hy-
draulic stud tensioners to an Entity List end-user, Bharat Heavy Electrical Ltd.
in Tiruchirapalli, India.

Denton Vacuum—On January 30, 2004, Denton Vacuum LLC was ordered to
pay a $7,000 administrative penalty for exporting a sputtering system to an En-
tity List end-user, the Solid State Physics Laboratory in New Delhi, India.
Future Metals—On November 12, 2003, Future Metals of Fort Lauderdale,
Florida, was ordered to pay a $180,000 administrative penalty for the export
of aluminum sheets and stainless steel tubes to an Entity List end-user, Hindu-
stan Aeronautics Ltd., Engine Division, and also for the export of aluminum
bars to another Indian end-user.

Astro-Med, Inc.—On September 26, 2003, the Commerce Department issued an
order implementing the terms of a settlement agreement under which Astro-
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Med, Inc. of Warwick, Rhode Island agreed to pay a $5,000 administrative pen-
alty to settle charges that it attempted to export a Dash 10M data recorder to
the Nuclear Power Corporation of India without the required Department of
Commerce license. BIS charged that Astro-Med knew or had reason to know
that the item to be exported would be used directly or indirectly in an
unsafeguarded nuclear activity.

e DSV Samson Transport, Inc.—On July 17, 2003, DSV Samson Transport, Inc.,
a freight forwarding company based in New Jersey, pled guilty in the U.S. Dis-
trict Court for the District of Columbia, and was sentenced to pay a $250,000
criminal fine and serve five years corporate probation for violations of U.S. ex-
port laws. DSV Samson also agreed to pay a $399,000 administrative penalty
to the Department of Commerce to settle the administrative case relating to
these illegal exports. Between November 1999 and May 12, 2001, DSV Samson
made 30 exports to organizations on the Entity List in India without the re-
quired Department of Commerce export licenses. Despite being informed by
Special Agents from the Office of Export Enforcement on at least three occa-
sions about the regulations controlling such shipments, DSV Samson forwarded
these shipments and caused violations of Department of Commerce export con-
trols designed to prevent nuclear proliferation.

e Quest Technologies—On April 26, 2001, Quest Technologies was ordered to pay
a $225,000 administrative penalty ($135,000 suspended) for the illegal export
of chlorine and sulfur detectors to India, Vietnam, Taiwan, Saudi Arabia, Egypt,
and the United Arab Emirates.

e Detector Electronics Corporation—On November 8, 2001, BIS imposed a
$15,000 administrative penalty on Detector Electronics Corporation of Min-
neapolis, Minnesota, to settle charges that the company exported U.S.-origin ul-
traviolet fire detection systems to Bharat Heavy Electrical Ltd. without the re-
quired BIS license. Bharat was a company in India that was identified on Com-
merce’s Entity List. BIS alleged that Detector Electronics Corporation exported
the fire detection systems to India on two occasions between November and De-
cember 1998.

e Optical Associates, Inc.—On September 20, 2000, Optical Associates, Inc., of
Milpitas, California, pled guilty in the U.S. District Court in the Northern Dis-
trict of California to the charge that the company illegally exported a mask
aligner and related parts, in violation of the EAR, to the State Bank of India
with knowledge that the end-user would be Bhaba Atomic Research Center
(BARC), a prohibited entity in India. The mask aligner is controlled for
antiterrorism under the EAR. BARC is a division of the Department of Atomic
Energy of the Government of India. Unlicensed exports to BARC have been pro-
hibited since June 30, 1997.

e Coherent Inc—On February 2, 1998, Coherent Inc. was ordered to pay a
$20,000 administrative penalty for the export of plasma tubes for use in argon
ion lasers to the Indian Department of Atomic Energy.

Question (2). Secretary Rice, on March 9, 2006, the Department of Commerce
sanctioned two Indian persons for transactions with North Korea.” Please provide
this committee, in classified form if necessary but in open form if possible, with an
interagency-coordinated list regarding the following:

With respect to any U.S. law providing for the imposition of sanctions related to
weapons of mass destruction, their means of delivery, or conventional weapons, a
summary of any internal investigation, review or other examination undertaken by
the Department of State or the President of any Indian entities or other persons,
including any Indian national, whether the investigation, review or other examina-
tion is open or closed and, if closed, the disposition of each such investigation, re-
view or examination.

Answer. We take seriously all reports of potential proliferation activities and take
appropriate action, including imposing sanctions required or authorized under U.S.
law, when evidence warrants. For example, the Iran and Syria Nonproliferation Act
(ISNA), formerly the Iran Nonproliferation Act of 2000 (INPA), requires a bi-annual
review of information for possible sanctions actions and is a rolling process. Other
sanctions pursuant to U.S. legal authorities are considered whenever evidence meets
the legal criteria.

Since May 1998, the U.S. has imposed nonproliferation sanctions on a number of
different Indian entities pursuant to U.S. legal authorities.

7 71 FR 12168 and 12170.
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Owing to the nature of the information used for making sanctions determinations
and ongoing diplomatic exchanges with the Government of India, further details of
these particular sanctions cases would need to be provided in a classified setting.
We would be happy to brief the committee as appropriate.

e In July 2002, the U.S. imposed sanctions on the Indian entity Hans Raj Shiv
pursuant to the Iran-Iraq Nonproliferation Act for the transfer to Iraq of equip-
ment and technology controlled by the Australia Group. The U.S. also sanc-
tioned Shiv pursuant to the Chemical and Biological Weapons Control and War-
fare Elimination Act in February 2003.

e In February 2003, the U.S. imposed sanctions on the Indian entity NEC Engi-
neers Pvt. Ltd. pursuant to Chemical and Biological Weapons Control and War-
fare Elimination Act.

e In February 2003, the U.S. imposed sanctions on the Indian entity Protech Con-
sultants, Pvt. Ltd. pursuant to the Iran-Iraq Arms Nonproliferation Act for the
transfer to Iraq of equipment and technology controlled by the Australia Group.

e Pursuant to the Iran Nonproliferation Act of 2000 (INPA), the U.S. has imposed
sanctions four times on Indian entities. In September 2004, the U.S. imposed
INPA penalties on Dr. C. Surendar and Dr. Y.S.R. Prasad; penalties on Dr.
Surendar were rescinded in December 2005. Also in December 2005, the U.S.
imposed INPA penalties on the Indian entities Sabero Organic Chemicals Guja-
rat Ltd. and Sandhya Organic Chemicals Pvt. Ltd.

India’s new Weapons of Mass Destruction (WMD) and their Delivery Systems
(Prohibitions of Unlawful Activities) Act, enacted in May 2005, with its stronger
“catch-all” provisions, strengthens considerably the government’s regulatory ability
to control transfers of otherwise uncontrolled items that could contribute to a WMD
or missile program of concern.

INDIA’S EXPORT CONTROL LAW

Question (1). Secretary Rice, in November of last year, U/S Joseph stated with re-
gard to India’s new export control law (Weapons of Mass Destruction and Their De-
livery Systems (Prohibition of Unlawful Activities) Act, adopted in 2005), that “De-
partment of State and Commerce lawyers and export control experts have reviewed”
that law but that “no consolidated analytical document representing an interagency
assessment of India’s export control law and regulations” was available. Addition-
ally, I asked whether the Department would furnish questions it had sent to the
Indian Government concerning that law to this committee, and was informed that
“[gliven the sensitivities of the diplomatic communications involved, we cannot pro-
vide the information for the record.”

Could you please provide me in classified form the questions the Department
asked the Indian Government regarding its WMD law?

Answer. We would be happy to provide a classified briefing to the committee on
the questions raised with the Indian government regarding its WMD law.

Question (2). Please provide this committee with a consolidated analytical docu-
ment representing an interagency assessment of India’s export control laws and reg-
ulations.

Answer. No such consolidated analytical document representing an interagency
assessment of Indian export controls and regulations currently exists. We would be
happy to brief the committee on India’s export control laws and regulations.

Question (3). Secretary Rice, on March 10, 2006, the Washington, DC-based Insti-
tute for Science and International Security (ISIS) released a report which concluded
that India has “a well-developed, active, and secret Indian program to outfit its ura-
nium enrichment program and circumvent other countries’ export control efforts”
and that “Indian procurement methods for its nuclear program leak sensitive nu-
clear technology.” 8

In classified form if necessary, but in open form if possible, please provide me
with the Department’s assessment of the allegations raised in the ISIS report on
Indian procurement, particularly with regard to the alleged instances of illegal ac-
quisition of equipment, diversion of such equipment from stated end uses and/or end
users, and any risk of onward proliferation arising out of such activities.

8 Available at http:/www.isis-online.org/publications/southasia/indianprocurement.pdf.



186

Answer. We would be happy to discuss these allegations in classified session.

Question (4). How would the requirements of relevant U.S. licenses assure that
any U.S. exports to Indian companies and trading agents that are alleged to have
promulgated or purchased sensitive tender documents relating to uranium enrich-
ment or other sensitive parts of the nuclear fuel cycle do not transfer the know-how
or items exported from the United States to India to other companies or countries?

Answer. To clarify the scope of the question, the “sensitive parts of the nuclear
fuel cycle” will not be included in U.S.-India civil nuclear cooperation. Our draft
agreement for peaceful nuclear cooperation provides that “sensitive nuclear tech-
nology” may not be transferred without an amendment to the agreement, which
would be subject to congressional review.

India’s safeguards agreement and Additional Protocol with the TAEA will provide
the JAEA with access to Indian facilities and programs, including documentation,
which will provide assurances against internal diversion and re-transfer of con-
trolled technology.

The details of licensing requirements are within the purview of the licensing
agencies, generally the Department of Commerce, the Department of Energy, and
the Nuclear Regulatory Commission.

For dual-use nuclear exports administered by the Department of Commerce, there
are several ways the U.S. is assured that exports are going to reliable recipients
of U.S. origin items and have not been diverted to unauthorized end user or end
uses. As part of the license application package we require nuclear certification that
the item(s) will not be used in any of the prohibited activities described in 4744.2(a)
of the EAR. Through the licensing process, the intelligence and enforcement commu-
nities provide information on the bona fides of prospective end-users. Commerce de-
termines the bona fides of the transaction and suitability of the end-user through
the use of pre-license checks. This information is then used to make licensing deci-
sions. As part of the approval process, export license normally have conditions at-
tached that prohibit reexport, retransfer, or use in sensitive nuclear, chemical, bio-
logical, or missile end uses. We require applicants to inform end-users of the licens-
ing conditions. In addition, the U.S. has an end use assurance letter from the Gov-
ernment of India that commits to ensure that items are not transferred from or
through India for use in prohibited unsafeguarded nuclear, WMD, or WMD delivery
programs. Also through post-shipment verifications, the U.S. visits recipients of
U.S.-origin items to ensure that the items have actually been delivered to the au-
thorized ultimate consignee or end-user and those items are being used as stated
on the export license application.

The transfer of uranium enrichment or other nuclear fuel technology requires au-
thorization by the Secretary of Energy under Section 57(b) of the Atomic Energy Act
of 1954. The regulations that implement Section 57(b) are found in 10 CFR Part
810 which requires that, prior to such approval, government-to-government assur-
ances outlining the controls/conditions that will be used for securing this technology
must be in place. This includes the requirement that the transfer, anything derived
from the transfer, and anything that is produced or modified in a facility con-
structed as a result of the transfer will be used for peaceful purposes. Further, the
United States places additional conditions on the authorization to transfer the tech-
nology that limits access and prohibits the retransfer of the technology.

INDIA’S STATUS

Question (1). Secretary Rice, the July 2005 Joint Statement terms India “a respon-
sible state with advanced nuclear technology.”®

For the purposes of U.S. compliance with the NPT, and under relevant U.S. laws
making reference to a non-nuclear weapon state or states, does India remain a non-
nuclear weapon state?

Answer. While India has nuclear weapons and we must deal with this fact in a
realistic, pragmatic manner, we do not recognize India as a nuclear weapon state
or seek to legitimize India’s nuclear weapons program.

The 1968 Treaty on the Non-Proliferation of Nuclear Weapons (NPT) defines a
“Nuclear Weapon State” as “one which has manufactured and exploded a nuclear
weapon or other nuclear explosive device prior to January 1, 1967.” India does not
meet this definition, and we do not seek to amend the Treaty to provide otherwise.
U.S. law adopts the NPT definition, so India is a non-nuclear weapon state for pur-
poses of U.S. law.

° http:/www.whitehouse.gov/news/releases/2005/07/20050718-6.html.
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