S600
Crapo
DeMint
Durbin
Ensign
Enzi
Feinstein
Franken
Gillibrand
Graham
Grassley
Hagan
Harkin
Hatch
Hoeven
Hutchison
Inhofe
Inouye
Isakson
Johanns
Johnson (SD)
Johnson (WI)
Kirk
Klobuchar

Roberts
Rockefeller
Rubio
Sanders
Schumer
Sessions
Shaheen
Shelby
Snowe
Stabenow
Tester
Thune
Toomey
Udall (CO)
Udall (NM)
Vitter
Warner
Webb
Whitehouse
Wicker
Wyden

NOT VOTING—6
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Alexander
Kerry

Kohl
Lautenberg

Lieberman
Menendez

The nomination was confirmed.
The PRESIDING OFFICER. The majority leader.
Mr. REID. Mr. President, we are
going to have one more vote tonight.
Senator MCCONNELL and I have spoken
earlier today. We will have one or two
votes in the morning. We will terminate before 11 o’clock, so we will have
a vote around 10 o’clock, 10:15 in the
morning—maybe two—on the FAA bill.
The PRESIDING OFFICER. The Senator from Vermont.
Mr. LEAHY. Mr. President, is there
time for the Senator form Arkansas if
he wants it? I request 2 minutes equally divided on the Arkansas nomination,
and I yield my time to the senior Senator from Arkansas.
The PRESIDING OFFICER. Without
objection, it is so ordered.
Mr. PRYOR. Mr. President, I rise
today to support the nomination of
Paul K. Holmes—in Arkansas we call
him P.K. Holmes—for the district court
judgeship in western Arkansas. A lot of
times when you stand here at this moment in a nomination, it is like making a closing argument. But in this
particular case there is no argument;
everybody is for him. The American
Bar Association, Democrats, Republicans, plaintiffs, defendants, everybody in Arkansas is for him.
He has been an Arkansas Lawyer of
the Year. He has been the Western District U.S. Attorney. He is a partner in
Warner, Smith and Harris. P. K.
Holmes has an outstanding record and
outstanding reputation. He likes to
talk about the fact that he has a small
town general practice, and that is true.
He has handled a little bit of everything, but he has always done it with
integrity. He has an outstanding reputation in Arkansas as a lawyer and a
great member of the community.
I would hope all of my colleagues
support this nomination.
I yield the floor.
The PRESIDING OFFICER (Mr.
MANCHIN). All time is yielded back.
The question is, Will the Senate advise and consent to the nomination of
Paul Kinloch Holmes III, of Arkansas,
to be U.S. district judge for the Western District of Arkansas?
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Levin
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Mr. INOUYE. Mr. President, I ask for
the yeas and nays.
The PRESIDING OFFICER. Is there a
sufficient second?
There is a sufficient second.
The clerk will call the roll.
The assistant legislative clerk called
the roll.
Mr. DURBIN. I announce that the
Senator from Massachusetts (Mr.
KERRY), the Senator from Wisconsin
(Mr. KOHL), the Senator from Connecticut (Mr. LIEBERMAN), and the Senator from New Jersey (Mr. MENENDEZ)
are necessarily absent.
Mr. KYL. The following Senator is
necessarily absent: the Senator from
Tennessee (Mr. ALEXANDER).
Further, if present and voting, the
Senator from Tennessee (Mr. ALEXANDER) would have voted ‘‘yea.’’
The PRESIDING OFFICER. Are there
any other Senators in the Chamber desiring to vote?
The result was announced—yeas 95,
nays 0, as follows:
[Rollcall Vote No. 13 Ex.]
YEAS—95
Akaka
Ayotte
Barrasso
Baucus
Begich
Bennet
Bingaman
Blumenthal
Blunt
Boozman
Boxer
Brown (MA)
Brown (OH)
Burr
Cantwell
Cardin
Carper
Casey
Chambliss
Coats
Coburn
Cochran
Collins
Conrad
Coons
Corker
Cornyn
Crapo
DeMint
Durbin
Ensign
Enzi

Feinstein
Franken
Gillibrand
Graham
Grassley
Hagan
Harkin
Hatch
Hoeven
Hutchison
Inhofe
Inouye
Isakson
Johanns
Johnson (SD)
Johnson (WI)
Kirk
Klobuchar
Kyl
Landrieu
Lautenberg
Leahy
Lee
Levin
Lugar
Manchin
McCain
McCaskill
McConnell
Merkley
Mikulski
Moran

Murkowski
Murray
Nelson (NE)
Nelson (FL)
Paul
Portman
Pryor
Reed
Reid
Risch
Roberts
Rockefeller
Rubio
Sanders
Schumer
Sessions
Shaheen
Shelby
Snowe
Stabenow
Tester
Thune
Toomey
Udall (CO)
Udall (NM)
Vitter
Warner
Webb
Whitehouse
Wicker
Wyden

NOT VOTING—5
Alexander
Kerry

Kohl
Lieberman

Menendez

The nomination was confirmed.
The PRESIDING OFFICER. Under
the previous order, the motions to reconsider are considered made and laid
upon the table. The President shall be
immediately notified of the Senate’s
action.
f

(At the request of Mr. REID, the following statement was ordered to be
printed in the RECORD.)
VOTE EXPLANATION
∑ Mr. KERRY. Mr. President, I was
necessarily absent for the votes on the
nomination of Paul Holmes to be
United States District Judge for the
Western District of Arkansas and
Diana Saldana to be United States District Judge for the Southern District of
Texas. If I were able to attend today’s
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session, I would have supported both
nominees.∑
f

LEGISLATIVE SESSION
The PRESIDING OFFICER. The Senate will resume legislative session.
The Senator from Iowa.
f

FOR-PROFIT ONLINE COLLEGES
AND UNIVERSITIES
Mr. HARKIN. Mr. President, last December I came to the floor to discuss
the Health, Education, Labor, and Pensions Committee investigation into
for-profit online colleges and universities. It is an investigation that has
now been going on for almost a year,
and it is an investigation with profound consequences for taxpayers.
For-profit colleges, mostly online, receive more than $26 billion in Federal
student aid each year. While some of
these schools may be doing a good job,
taxpayers deserve to know that their
education dollars are being well spent.
It is also an investigation with profound consequences for students.
According to data released last week
by the Department of Education, 25
percent of for-profit college student
loan borrowers default within 3 years
of leaving school. One out of every four
student loan borrowers who go to these
for-profit schools defaults within 3
years of leaving school.
For-profit colleges have correctly
pointed out that they educate a disproportionate number of low-income
and minority students. They argue
that if they were not doing a good job,
students would not continue to enroll.
How, then, is it possible that schools
with very high rates of withdrawal,
high rates of loan debt, and high rates
of default continue to enroll more and
more students each year? The answer,
according to my committee’s investigation, lies in the enormous expenditure of money and effort that the forprofit colleges put into their recruitment process.
There have been many stories about
abusive recruitment practices in newspapers and television programs across
the country. Last August, the Government Accountability Office documented many of those abuses in undercover videos presented at a HELP Committee hearing. The industry argued
that these misleading and deceptive
practices were the work of a few rogue
actors, but the overwhelming evidence
of misleading, deceptive, and even
fraudulent conduct documented by
GAO cannot be attributed to anything
but a systemic effort to enroll students
at any cost.
For anyone who questions that this
is a systemic effort to pressure, deceive, and mislead, I wish to take a few
minutes to explore the details of the
training practices that led directly to
the GAO findings. I hope my colleagues
on both sides of the aisle and on both
sides of the Capitol find this a useful
window into the training tactics used
by these companies.
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One of the most common words in
the proprietary school industry’s recruiting documents is the word ‘‘pain.’’
It is not the first word that might
come to one’s mind if they think about
enrolling in college. You might think
of your son or daughter enrolling in
college. You wouldn’t think of ‘‘pain’’
as the first word. However, perhaps
nothing worthwhile was ever accomplished without effort, so you might be
thinking that schools are talking
about preparing students for the hard
work and the pain of excelling in college. The reality is quite the opposite.
Proprietary higher education companies want to make college seem easy.
The reason they are focusing on pain is
to try to get students to enroll.
Consider this quote from a memo
written by the director of recruitment
at a campus of ITT, one of the largest
of the for-profit schools. After falling
short of the required quota of
‘‘starts’’—that is the industry term for
new students—the recruiter writes:
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The department needs to focus on the selling of the appointment by digging in and
getting to the pain of each and every prospective student. By getting to the pain, the
representatives will be able to solidify the
appointments and have a better show rate
for the actual conducts.
Another example from an ITT document
about what recruiters should do to keep students in class, reading now from one which I
will include for the record, says:
Remind them of what things will be like if
they don’t continue forward and earn their
degrees. Poke the pain a bit and remind
them who else is depending on them and
their commitment to a better future.

In their training, ITT went beyond
rhetoric and created what they called a
‘‘pain fund.’’ It is probably hard to see
this piece of paper. I will try to get this
included in the RECORD. It is a picture
of a funnel, and it is called the ‘‘pain
funnel and pain puzzle.’’ It illustrates
four levels of pain, with questions that
are supposed to get progressively more
hurtful to the prospective student.
Level one starts off with questions
such as, tell me more about that; can
you be more specific; how long has it
been a problem? Level two: What have
you tried to do about that? What have
you done to fix it? Level three pain:
How do you feel about that? Then it
gets down to level four. The recruiter
is asking questions such as, have you
given up trying to deal with the problem?
A different document from ITT goes
to the same levels of pain. The level
four question is, once again, what are
you willing to change now or have you
given up trying to deal with the problem?
What is the problem? The problem is,
this young person is out of work. They
have no future. They probably have a
high school degree, maybe a D average
in high school, C average at the most.
They have answered an ad. The recruiter is talking to them, and they are
stoking the pain.
The last thing they say is, OK, what
are you willing to do to change it or
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are you just going to give up on it?
That is a question I would like to ask
the executives who believe that preying on past failures is a sound method
for enrolling students or a reasonable
way to run a college.
According to the Department of Education, 30 percent of student loan borrowers at ITT, the one I just quoted,
default within 3 years of leaving
school, and most of them leave before
they ever get any kind of degree. They
are there for a few weeks, maybe a few
months, but when they drop out and
when they default, ITT keeps the
money.
Kaplan University also encourages
its recruiters to focus on pain and fear.
In a page from a manual dated July 8,
2009, with side notes about ‘‘advisor
call control’’ and maintaining ‘‘rapport
with PROSPECT,’’ the document is
similar to ITT’s, with questions to
‘‘uncover the pain and fear’’—‘‘uncover
the pain and fear.’’ At the bottom: ‘‘It
is all about uncovering their pain and
fears,’’ underlined. ‘‘Once they are reminded of how bad things are, this will
create a sense of urgency to make this
change.’’ Sixteen pages of sales tactics
later the recruiter is taught to ‘‘restate back word for word, the better
you restate the brighter the dream.’’
Another Kaplan document says,
‘‘Keep digging until you uncover their
pain, fears and dreams. . . . ’’ If you get
the prospect to think about how tough
their situation is right now and if they
discuss the life they can’t give their
family because they don’t have a degree, you will dramatically increase
your chances of gaining a commitment
from the student. ‘‘Get to their emotions and you will create the urgency!’’
‘‘Get to their emotions and you will
create the urgency!’’ Is that the way
we ought to be enticing young people
to go to school? Stoke the pain, stoke
the fear?
Again, according to the Department
of Education, 30 percent of student
loan borrowers at Kaplan default within 3 years of leaving school. And, guess
what, Kaplan keeps the money.
Let me cite just one more example—
Corinthian Colleges. At Corinthian, recruiters are taught to convince students that their lives are bad and can
be improved only by enrolling in the
school. As a former recruiter, Mr.
Shayler White testified in a lawsuit
filed against Corinthian by ex-students: ‘‘The ultimate goal was to essentially make [prospective students] wallow in their grief, feel that pain of having accomplished nothing in life, and
then use that pain’’ to pressure them
to enroll.
I have focused on the blatant exploitation of pain to demonstrate the terrible cynicism that pervades these
companies, but the schools’ recruiting
documents also are ripe with misrepresentations.
From a brochure for Ashford University, owned by Bridgepoint, it says it
was ‘‘established in 1918,’’ a ‘‘traditional 4-year campus with sports
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teams, dormitories, regionally accredited since 1950—what this means to you
is that your degree will be recognized
both professionally and academically.’’
That is from Bridgepoint, Ashford University. Well, what it does not tell you
is that up until 2005, Ashford was a
small religious school with 350 students.
They
were
purchased
by
Bridgepoint and renamed ‘‘Ashford.’’
So 350 students at the end of 2005, and
today they have 70,000 online students,
with astronomical dropout rates. And
67 percent of Bridgepoint is owned by
investment bank and private equity
fund Warburg Pincus. Think about
that—a private equity firm owns
Bridgepoint. They buy a small religious school, with 350 students. They
put out these things: You can go to
this school, with a great campus and
all that, but you are going to school
online. Now they have 70,000 students.
According to the Department of Education, 21 percent of student loan borrowers at Ashford’s parent company
Bridgepoint default within 3 years of
leaving school. That is a 17-percent increase in just 1 year.
The HELP Committee has heard testimony from experts in college counseling. This testimony details the detrimental effects such overly aggressive
and misleading recruitment can have
on the lives of students. When students
are enrolled through deception or fear,
they are less prepared to meet the
challenges of college. Rather than offering students a better life, these
types of strong-arm, emotionally abusive tactics are all too typical of
schools that have little or no interest
in providing students the academic
help and support they need for the students to succeed.
Perhaps the attitude of these schools
toward students is best exposed in a
document provided by Vatterott, a privately held for-profit school. Under the
heading of ‘‘Emotion,’’ it notes that:
We deal with people that live in the moment and for the moment.

That is whom they are going after.
Their decision to start, stay in school or
quit school is based more on emotion than
logic.
Pain is the greater motivator in the short
term.

Think about the schools you are familiar with in your own States, your
private, nonprofit schools, some religious based, then your public schools
and your universities. Are they recruiting students like this? You will not
find this in any of them. They are not
going after pain and fear; they are
going after students to help and support them when they go through school
so they can have a better life.
Well, if this is the attitude—to stoke
the fear and to stoke the pain—if that
is the attitude of these for-profit colleges, what does it say about its students’ chances for success? Is it any
wonder that outcomes are appalling
and defaults are skyrocketing, accounting for nearly 47 percent of all
student defaults?
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Once again, I have to point out that
the for-profit schools enroll about 10
percent of higher education students in
America, but they account for 47 percent of the defaults—10 percent of the
students, 47 percent of the defaults.
The bottom-line finding of my committee’s investigation is that, No. 1,
these schools are very expensive; No. 2,
they are exploitative; and No. 3, these
documents show they are focused on
their own success—paying their share-
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holders if they are publicly held or paying back their equity investors if they
are equity owned. They are not focused
on the success of their students.
The bottom line is that what we are
confronting today with this tremendous explosion in for-profit schools,
this tremendous explosion in their enrollment of students—as I said, Ashford
in 2005, 350 students; today, 70,000 students—their tremendous churning of
students that is going on every year—
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this has a striking resemblance to the
subprime crisis that confronted America, a striking resemblance to the
subprime crisis.
Mr. President, I ask unanimous consent that the documents I referred to
be printed in the RECORD.
There being no objection, the material was ordered to be printed in the
RECORD, as follows:
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Mr. HARKIN. Mr. President, I yield
the floor.
The PRESIDING OFFICER. It is the
Presiding Officer’s pleasure to recognize the Senator from West Virginia.
f

UNANIMOUS-CONSENT
AGREEMENT—S. 223
Mr. ROCKEFELLER. Mr. President, I
ask unanimous consent that at 10:20
a.m., the Senate proceed to the consideration of the pending Nelson of Florida amendment No. 34; that there be 10
minutes of debate equally divided between Senator NELSON of Florida and
Senator HUTCHISON or their designees;
that upon the use or yielding back of
time, the Senate proceed to a vote in
relation to the amendment, with no intervening action or debate; that there
be no amendments, motions, or points
of order to the amendment prior to the
vote; and that the motion to reconsider
be considered made and laid upon the
table.
The PRESIDING OFFICER. Is there
objection?
Mr. ROCKEFELLER. Yes, from me.
Yes, it is at 10:20 a.m. on Tuesday. I
ask unanimous consent that it be at
10:20 a.m. on Tuesday, February 8, that
the Senate proceed to it and then the
rest of the request be the order.
The PRESIDING OFFICER. Is there
objection?
Without objection, it is so ordered.
f

MORNING BUSINESS
Mr. ROCKEFELLER. Mr. President, I
ask unanimous consent that the Senate proceed to a period of morning
business, with Senators permitted to
speak for up to 10 minutes each.
The PRESIDING OFFICER. Without
objection, it is so ordered.
The Senator from Wyoming.
f

ORDER OF PROCEDURE
Mr. BARRASSO. Mr. President, I ask
unanimous consent to enter into a colloquy with my colleague, the Senator
from South Carolina, Mr. GRAHAM.
The PRESIDING OFFICER. Without
objection, it is so ordered.
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f

A SECOND OPINION
Mr. BARRASSO. Mr. President, I
come today to the Senate floor as a
physician who has practiced medicine
in Wyoming for a quarter of a century,
taking care of the families of Wyoming, and to do what I have done
throughout the past year—provide a
doctor’s second opinion on this health
care law people across the country are
now coming to grips with as they finally are realizing what is in the bill
or, as the former Speaker of the House,
NANCY PELOSI, once said: First you
have to pass it before you get to find
out what is in it.
People are finding out what is in it,
and people all across the country are
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not happy. We know what the American people want. I know what the people of Wyoming want in terms of
health care. They want the care they
need from the doctor they want at a
cost they can afford. That was the goal
many of us had over a year ago when
we started this discussion and debate
on the Senate floor. What ultimately
got passed—and many people believe
crammed down the throats of the
American people—is now a health care
law where people are at risk of losing
what they want and what they have.
The promises made by the President
are such that they have turned to be,
in many ways, unfulfilled. The President said this would actually drive
down the cost of care—the health care
law—that insurance rates would go
down $2,500 per family. What people
have seen all across the country is the
cost of their health care insurance
rates going up instead of down. The
President said: If you like the care you
have, you can keep it. Now we know
that a majority of people who get their
health insurance through their work
are not going to be able to keep the
coverage they have liked.
So I come to the floor with my colleague, Senator GRAHAM, because we
have introduced a bill, S. 244, the State
Health Care Choice Act, which allows
States to make a decision to say: Is
this something we want in our State?
I will turn to my colleague from
South Carolina before getting into the
specifics. I know the Senator has visited with his Governor about the concerns his Governor has, a newly elected
Governor who has concerns and actually addressed those concerns with the
President about the health care law
and the mandates on the people of
South Carolina.
So I would ask my friend and colleague, are there things we as a body
ought to be considering to make life
easier for the people of his home State
of South Carolina? And I can talk
about things for Wyoming as well.
Mr. GRAHAM. Yes. If I may, Mr.
President.
The PRESIDING OFFICER. The Senator from South Carolina.
Mr. GRAHAM. No. 1, Senator
BARRASSO, who is an orthopedic surgeon, has been a great addition to the
Republican conference and to the Senate as a whole. He is a doctor and has
practiced medicine longer than he has
been in politics, I am sure, and he sees
this problem from the physician’s point
of view, from the patient’s point of
view. And our Presiding Officer was recently a Governor.
Here is what my Governor is telling
me: that Medicaid is a program that
needs to be reformed, not expanded the
way we are doing it. The second largest
expense to the State budget in South
Carolina is Medicaid matching money.
For those who are home who may be
watching, Medicaid is a program for
low-income Americans. It is a Federal
program and a State program, but it is
a Federal Government mandate that if
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you reach a certain income level, you
are eligible for Medicaid services to be
administered by the States. But, quite
frankly, the flexibility the States have
is very limited, and this bill, the
Obama health care bill, expands Medicaid eligibility to the point that 29
percent of the people in South Carolina
would be Medicaid eligible.
Our State has an $850 million shortfall in our budget. I think Wyoming is
in pretty good shape, but I think we
are probably closer to the average
State. We have had a dramatic decrease in revenues, and the cost of
complying with the Medicaid expansion in this bill would be $1 billion to a
State that cannot afford it. I am sure
West Virginia is very similar.
So here is my commitment to the
body. I would like to give the States an
opportunity to speak as to whether
they want the individual mandate, the
Medicaid expansion, and employer
mandate that I think adds a lot of cost
to businesses that will decrease job opportunities at a time when South Carolina needs every job it can get.
But one thing we could do by passing
this legislation is get this debate out of
Washington, where everybody has kind
of dug in their heels, and listen to the
people. That is the one thing we have
not been able to do.
This bill passed under the cover of
darkness on Christmas Eve in a process
that is not reflective of the hope and
change we all would like to have. It
was the worst of Washington. It is not
as if the Republican Party has never,
behind closed doors, passed bills on a
party line. But we are all trying to
break that formula. And this bill
passed on a party-line vote on Christmas Eve. To get the 60th vote, quite
frankly, was unseemly.
So what I am hearing from my Governor is, please give me some relief
from a Medicaid Program that is
drowning my State.
So after this opportunity comes to
take the debate to the State level, I
would like to join with Senator
BARRASSO and the Presiding Officer
and anyone else in this body who wants
to come up with a way to fix Medicaid
before it bankrupts all the States.
So this opt-out approach I think
would make the debate more meaningful. It is not just about what people in
Washington think; it is about what
America wants and what Americans
think. The best way to get their opinion is to allow them to speak at the
State level.
So if my colleagues on the other side
believe this is a great bill, then give
other people a chance to validate what
you think. We may be wrong. Senator
BARRASSO and I may be wrong. We may
be hearing criticism from this bill that
is very limited and unique to Wyoming
and South Carolina. I don’t think so,
but we will never know if we don’t give
people the chance to speak.
That is what this bill does. It allows
States, if they choose, to opt out of the
individual mandate and the employer
mandate of Medicaid expansion.
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