
Congressional Record
UNUM

E PLURIBUS

United States
of America PROCEEDINGS AND DEBATES OF THE 108th

 CONGRESS, FIRST SESSION

∑ This ‘‘bullet’’ symbol identifies statements or insertions which are not spoken by a Member of the Senate on the floor.

.

S3421 

Vol. 149 WASHINGTON, TUESDAY, MARCH 11, 2003 No. 39 

Senate 
The Senate met at 9:30 a.m. and was 

called to order by the President pro 
tempore (Mr. STEVENS). 

PRAYER 

The Chaplain, Dr. Lloyd John 
Ogilvie, offered the following prayer: 

Almighty God, strength for those 
who seek You, hope for those who trust 
You, courage for those who rely on 
You, peace for those who follow You, 
wisdom for those who humble them-
selves before You, and power for those 
who seek to glorify You, we begin this 
new day filled with awesome respon-
sibilities and soul-sized issues and con-
fess our need for You. We are irresist-
ibly drawn into Your presence by the 
magnetism of Your love and by the 
magnitude of challenges we face. Our 
desire to know Your will is motivated 
by Your greater desire to help us. 

We thank You for the men and 
women of this Senate. Bless them as 
they debate the resolution on partial 
birth abortion and reflect on the issues 
of advise and consent. Help them main-
tain a spirit of unity as they press on 
with honest, open discussion and come 
to conclusions which are best for our 
Nation and the world. You are our Lord 
and Saviour. Amen. 

f 

PLEDGE OF ALLEGIANCE 

The Honorable TED STEVENS led the 
Pledge of Allegiance, as follows: 

I pledge allegiance to the Flag of the 
United States of America and to the Repub-
lic for which it stands, one nation under God, 
indivisible, with liberty and justice for all. 

f 

RECOGNITION OF THE ACTING 
MAJORITY LEADER 

The PRESIDENT pro tempore. The 
acting majority leader is recognized. 

f 

SCHEDULE 

Mr. SANTORUM. Mr. President, this 
morning the Senate will resume the 

consideration of S. 3, the partial-birth 
abortion bill. It is my understanding 
Senator MURRAY will be prepared to 
offer an amendment this morning. The 
majority leader has stated it is his in-
tention to finish this important legis-
lation by the end of the week. Senators 
wishing to offer amendments to the bill 
are encouraged to notify the managers 
of their intent so that we can proceed 
to an orderly consideration of the 
amendments. 

Under the previous unanimous con-
sent agreement, at 11 a.m. today the 
Senate will return to the Estrada nom-
ination and begin a discussion of the 
Senate’s constitutional role of advise 
and consent. Members are encouraged 
to come to the Chamber and engage in 
this discussion. 

The Senate will recess from 12:30 to 
2:15 p.m. for the weekly party lunches. 
Following the recess, the Senate will 
return to the consideration of the par-
tial-birth abortion bill. Additional 
amendments are expected and there-
fore Members should anticipate votes 
this afternoon. 

Lastly, I know it was the hope of the 
majority leader to schedule a vote on a 
district judge on the calendar this 
morning. We attempted to schedule a 
vote at 10:30. At this point, we under-
stand there is an objection to setting 
the vote on Ralph Erickson of North 
Dakota to be a U.S. District Judge for 
the District of North Dakota. We will 
continue to and hopefully work out a 
unanimous consent agreement. We will 
certainly notify Members if we are able 
to succeed in getting a vote set some-
time this morning. 

I thank all Members. 
The PRESIDING OFFICER (Ms. MUR-

KOWSKI). The Senator from Nevada. 
Mr. REID. Madam President, I say to 

the manager of this bill, first, we would 
probably agree to the judge without a 
vote. We are trying to run that through 
to find out if we would agree to the 
judge without a vote. 

Secondly, we have a finite list of 
amendments we have received on our 

side. We have run that through to the 
floor staff on the other side. We under-
stand, rightfully so, that Senators 
want to see the amendments before 
there is an agreement on whether or 
not we could proceed on that basis. 
Yesterday, the majority leader indi-
cated to me and to the Democratic 
leader that he wanted to finish this bill 
and could we cooperate and have a fi-
nite list of amendments. We have given 
those to the other side and we hope we 
can move forward. 

We have had a number of our Mem-
bers who wanted to bring up amend-
ments that are not related to this issue 
and we have worked to have them not 
do that. So we hope those amendments 
could be reviewed quickly. We will try 
to get all the amendments. The first 
amendment Senator MURRAY is going 
to offer, we hope there will be agree-
ment that there would be no second-de-
gree amendments to that. She is not 
going to offer it until there is some 
agreement to that effect. We hope to 
get that done quickly. We just gave the 
Senator the amendment. We under-
stand it needs to be looked over. 

Mr. SANTORUM. Madam President, I 
have not had a chance to see the 
amendment, but I want to thank the 
leader for his willingness to come for-
ward and offer a set of amendments. It 
is a reasonable set of amendments, 
from my estimation. We have not run a 
check on our side to see if there are 
any amendments. We are in the process 
of doing that. I do not anticipate very 
many, if any, at this point. 

We are going to look at the amend-
ment of Senator MURRAY. If we can, we 
will certainly allow that to go forward 
and we will certainly consider all the 
other amendments. If my colleagues 
can get them to us, I think we can fair-
ly quickly enter into a unanimous con-
sent agreement and move forward on 
this legislation. Again, I thank the 
Senator from Nevada for his willing-
ness to come forward last night with 
this consent agreement. We are off to a 
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good start in trying to get this bill 
done in a timely fashion this week, and 
I thank him for his cooperation. 

With respect to the issue of the 
judge, if the Senator does not want to 
vote on a judge, I know our leader 
would like to have a vote this morning, 
whether it is on a judge or some proce-
dural matter. The leader would like to 
get Members to the Chamber for this 
discussion. Obviously, this is a vitally 
important discussion. The role of ad-
vise and consent is one of the more fun-
damental issues we have to grapple 
with, and our leader would like to have 
as much participation as possible. As is 
the case in the Senate, we usually can-
not get that participation unless Sen-
ators are in the Chamber for a vote, 
and I think that is his intention. 

We will certainly work with the 
other side in making sure we can come 
up with some accommodation that will 
suit both sides. 

f 

RESERVATION OF LEADER TIME 

The PRESIDING OFFICER. Under 
the previous order, the leadership time 
is reserved. 

f 

PARTIAL-BIRTH ABORTION BAN 
ACT OF 2003 

The PRESIDING OFFICER. Under 
the previous order, the Senate will now 
resume consideration of S. 3, which the 
clerk will report. 

The legislative clerk read as follows: 
A bill (S. 3) to prohibit the procedure com-

monly known as partial-birth abortion. 

Mr. SANTORUM. I suggest the ab-
sence of a quorum. 

The PRESIDING OFFICER. The 
clerk will call the roll. 

The legislative clerk proceeded to 
call the roll. 

Mr. SANTORUM. Madam President, I 
ask unanimous consent that the order 
for the quorum call be rescinded. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. SANTORUM. We resume today 
the debate on the issue of partial-birth 
abortion and Congress’s fourth attempt 
to ban this procedure. There have been 
comments in the past about some of 
the descriptions we have used on the 
floor as to whether they are accurate, 
and whether some of the charts we 
have used are medically accurate 
charts. Some suggested in the line 
drawings we had depicted a fetus that 
was larger than the size of most in par-
tial-birth abortions. In working with 
people from the medical community, 
we have come up with more realistic 
drawings to depict the actual proce-
dure so people can graphically under-
stand what is described in this legisla-
tion. 

I will read the description in the leg-
islation and show how the chart behind 
me is representative of this descrip-
tion. We have tightened the definition. 
The reason we tightened the definition 
was in response to the U.S. Supreme 

Court that found the original defini-
tion in the congressional bill, which is 
similar to the one in Nebraska, was un-
duly vague, and, therefore, unconstitu-
tional because of vagueness. We have 
taken further steps to make sure that 
by banning this procedure we are not 
including any other procedure that is 
used for late-trimester, late-term abor-
tions. 

Let me read what is in the legislation 
today and then go through the charts 
to show how that comports with this 
definition. 

(1) the term ‘‘partial-birth abortion’’ 
means an abortion in which— 

(A) the person performing the abortion de-
liberately and intentionally vaginally deliv-
ers a living fetus until, in the case of a head- 
first presentation, the entire fetal head is 
outside the body of the mother . . . 

Now, I break from the text as to what 
partial-birth abortions are. The proce-
dure itself is done in a breech position, 
but there may be a case—and this is 
what we are taking into consideration, 
here, the presentation—where the doc-
tor makes a mistake and cannot de-
liver the child for some reason in a 
breech position. As I know, having 
been the father of seven children, you 
do not want a breech delivery. That is 
a dangerous delivery. That is not a nor-
mal delivery. 

To authorize or to start a delivery in 
breech is a higher risk to the mother, 
No. 1. No. 2, for purposes of this proce-
dure, that is what is described, that is 
what the doctors have said is the pro-
cedure which they would recommend. 
But there are always, in these medical 
procedures, chances for things to go 
awry so we take into consideration 
that if for some reason during this pro-
cedure the head is presented first, that 
will still be covered. 

or, in the case of breech presentation, any 
part of the fetal trunk past the navel is out-
side the body of the mother for the purpose 
of performing an overt act that the person 
knows will kill the partially delivered living 
fetus; and 

(B) performs the overt act, other than com-
pletion of delivery, that kills the partially 
delivered living fetus. 

Now, that is the description that is in 
the bill. 

Let me show graphically the process 
by which this abortion takes place. 
This is a picture of a fetus inside the 
mother’s uterus with the gestational 
age of roughly 24 weeks. The gesta-
tional period is 40 weeks for normal de-
velopment. We are talking about now 
24 weeks, or better than halfway 
through the pregnancy. That is when 
the vast majority of partial-birth abor-
tions occur. In fact, all of them occur 
after 20 weeks. Most of them occur 22, 
24, 26 weeks. 

In the first picture we see the baby in 
the womb, in the normal fetal position. 
What has happened before this proce-
dure occurs is the mother presents her-
self to the abortionist. And the abor-
tionist, in making a determination to 
do a partial-birth abortion, gives the 
mother a medication to dilate her cer-
vix so this procedure can then be per-

formed. This dilation occurs over a 2- 
day period. The woman presents one 
day, the next day she stays at home, 
and the third day she arrives at the 
abortion clinic. 

I use abortion clinic advisedly be-
cause this procedure is not performed 
in hospitals. It is not taught at medical 
schools. It is done solely at abortion 
clinics. The doctor who created this 
procedure testified that the reason he 
created this procedure was not because 
this was a better medical procedure for 
women. This was not designed for wom-
en’s health. He said, and I am quoting 
him, he designed this procedure be-
cause other late-term abortions, when 
women presented themselves into his 
office, took 45 minutes. He could do 
this procedure in 15 minutes. There-
fore, he said, he can do more abortions; 
he can make more money. So the per-
son who designed this procedure, the 
person who put the medical literature 
out on this procedure is very clear as 
to why he designed this procedure. It is 
quick. It is easier for him. And he can 
make more money because he can do 
more abortions in a day. 

So the mother, having been presented 
at the abortion clinic 2 days before, 
takes this drug. We heard from the 
Senator from Ohio yesterday, Senator 
DEWINE, of instances where mothers in 
Ohio, two cases—remember, this proce-
dure was invented by a doctor in 
Ohio—two cases from a Dayton abor-
tion clinic where the mother was given 
medicine to dilate her cervix and in 
two separate cases, because of the dila-
tion, labor was induced and two dif-
ferent women delivered babies. One 
named Baby Hope lived 31⁄2 hours and 
was not given medical treatment. I 
don’t know all the facts as to why. 
Maybe it was an assessment that the 
child was too premature to live. The 
second baby, Baby Grace, was born and 
survived as a result of the live birth. 

So we are talking about children 
here. This is very important. We are 
talking about this little infant here, 
this fetus, that would otherwise be 
born alive. The definition of the bill, I 
repeat one more time, of a baby deliv-
ered in a breech position: 

. . . any part of the fetal trunk past the 
navel is outside the body of the mother for 
the purposes of performing an overt act 
that . . . will kill the . . . fetus. 

You cannot kill a fetus if it is not 
alive. So this is a very important part 
of this definition. When the baby is de-
livered, the baby must be alive. If the 
baby is dead, we are not talking about 
an abortion because the baby is already 
dead. We are talking about a living 
fetus, living baby. 

The first step now, the women pre-
sents herself, the cervix has been di-
lated, the physician goes in and grabs 
the baby’s foot and begins to pull the 
baby into the birth canal in a breech 
position. Again, I repeat, no one pref-
erably delivers a child in a breech posi-
tion. It is just not what is medically 
recommended, but in this case we have 
the child being presented in a breech 
position. 

VerDate Mar 15 2010 21:20 Jan 14, 2014 Jkt 081600 PO 00000 Frm 00002 Fmt 0624 Sfmt 0634 E:\2003SENATE\S11MR3.REC S11MR3m
m

ah
er

 o
n 

D
S

K
C

G
S

P
4G

1 
w

ith
 S

O
C

IA
LS

E
C

U
R

IT
Y



CONGRESSIONAL RECORD — SENATE S3423 March 11, 2003 
Again, you can see the size of the 

baby in relationship to the size of the 
hand of the doctor. Some will say, well, 
that baby is much bigger than a baby. 
This is a blown-up chart. Of course it is 
bigger. Look at the size of the child 
relative to the size of the hand of the 
physician who is performing this abor-
tion. You will see the size is about the 
size of the hand, 8, 9 inches in length, 
which is roughly the size of a child at 
that gestational age. 

The child is pulled through the birth 
canal and presented. 

Remember, here is the child outside 
of the mother as described in the bill, 
outside of the mother beyond the 
navel. The child is alive. The child is 
alive and is being delivered in this 
breech position. But the child is alive 
at this point in time. 

But for what I am going to describe 
in charts 4 and 5, this child could be 
born alive. It would be born alive. It 
had the potential to survive. But that 
doesn’t occur in the case of the partial- 
birth abortion. 

What happens next is the abortionist 
takes a pair of sharp scissors and, prob-
ing with their fingers to find the base 
of the baby’s skull, the softer point 
here, below the bone that protects the 
brain, finds a soft spot and thrusts a 
pair of scissors into the base of a living 
child’s head who would otherwise be 
born alive. 

One of the nurses who testified before 
Congress said she witnessed a partial- 
birth abortion and she witnessed the 
reaction of a child who was killed by 
one of these procedures and she said 
she saw the child’s arms go out, flinch 
like a baby would do if you dropped it— 
sort of let it go. They let their arms 
and legs sort of go out. That is what 
this little child will go through as a re-
sult of this procedure. 

Can this child feel pain? Most as-
suredly. Its nervous system is devel-
oped. In fact, going back to the first 
chart, when the doctor is reaching in 
to try to grab the leg, as has been de-
scribed in testimony, the child tries to 
get away from the instrument that is 
grabbing its foot. The scissors are 
thrust into the base of the skull. That 
very well may kill the child. I don’t 
know. In some cases it probably would. 
Probably in most cases it would. 

But we are not done yet. We have to 
add insult to the injury. The doctor 
takes a suction catheter and, through 
the hole which is now in the base of the 
child’s skull, he inserts a suction tube, 
and with that suction—tube he turns it 
on and suctions out the baby’s brain. It 
collapses the baby’s skull. 

For those of you who have held 
newborns, you know that their skull is 
very soft, pliable. So without anything 
inside, it has been suctioned out 
through force, the baby’s head col-
lapses, and the rest of the baby can be 
delivered. 

This is a procedure that is barbaric. 
It is barbaric. On a little baby who 
would otherwise be born alive—and if 
there is any question about that, I 

point to you Baby Hope and Baby 
Grace, who were ticketed for partial- 
birth abortions but were delivered 
prior to that. 

What we have suggested in the Sen-
ate now, for the fourth Congress in a 
row, is that a procedure that was devel-
oped by a doctor who testified that the 
reason he developed this procedure was 
that he could do more abortions, make 
more money, is not medically nec-
essary under any circumstances. 

I have a quote here from Warren 
Hern. Warren Hern is a noted third-tri-
mester abortionist. He has written 
books on late-term abortions. He does 
a lot of them. When he says, ‘‘I have 
very serious reservations about this 
procedure . . . you really can’t defend 
it . . . I would dispute any statement 
that this is the safest procedure to use 
. . . ’’ this isn’t RICK SANTORUM who 
has trouble with abortion, period—I 
admit that—this is someone who does 
abortions. This is someone who does 
late-term abortions. As I said, Dr. War-
ren Hern is the author of the standard 
textbook on abortion procedures. We 
have a situation where this procedure 
was designed simply so they could do 
more late-term abortions quicker. 

There is plenty of evidence—I will 
get into this later—that this procedure 
has profound, long-term health con-
sequences to women. This is not, as Dr. 
Hern says, the safest procedure for 
women. 

There is no case—and I am going to 
underscore this 100 times, and I chal-
lenge anyone who opposes this legisla-
tion—anyone: If you are on the floor of 
the Senate, listening back home, lis-
tening—if anyone here, anyone across 
America, anyone around the world— 
and I want the Supreme Court to hear 
this—anyone can present to me a case, 
a factual situation where a partial- 
birth abortion is medically necessary 
vis-a-vis other types of abortions, if 
you can present to me one case, I will 
be shocked. That is because I have been 
asking this question for 7 years here on 
the floor of the Senate, outside, to 
groups—the folks who agree with me, 
the folks who disagree with me. 

I have asked one question: Tell me 
why this is medically necessary. Tell 
me why, when even abortionists say it 
is not medically necessary, where no 
medical school in the country teaches 
this procedure, tell me why we have to 
keep this brutality of killing a child 
literally inches away from being born, 
why we have to keep up this brutality 
that is done purely so doctors who are 
abortionists can make more money, 
legal in America. 

I ask again, anybody who comes here 
to the floor to debate this issue, who 
says we need a health exception, give 
me one case—one case. Seven years I 
have asked this question. Seven years I 
have asked this question. One case. 
Never has anyone even tried to put one 
together here on the Senate floor. 

I am hopeful the Senate will act on 
this bill. I am happy the minority 
whip, Senator REID, has given us a list 

of amendments so we can proceed in an 
orderly fashion on this legislation. 

I see the Senator from Washington is 
here to offer her amendment. I cer-
tainly want to give her the opportunity 
to do that. I am looking forward to de-
bate, not only on these amendments 
but to have a really good, honest de-
bate—I underscore the word ‘‘honest.’’ 
There has been a lot of information—I 
will go through that, too—that has 
been put out by people who oppose this 
ban, everything from saying the anes-
thesia kills the baby to on down the 
line. There has been a lot of informa-
tion that has been erroneous that has 
been put out by the other side. 

I am looking forward to a good, hon-
est debate on this issue. I hope we can 
get an overwhelming vote in the Sen-
ate to ban a procedure that is horrific, 
brutal, and never medically necessary 
for any purpose. It is only necessary so 
we can have abortionists who do late- 
term abortions earn more money, and 
that isn’t a good reason to allow this 
barbaric procedure to proceed. 

I yield the floor. 
The PRESIDING OFFICER. The Sen-

ator from Washington. 
AMENDMENT NO. 258 

(Purpose: To improve the availability of 
contraceptives for women) 

Mrs. MURRAY. Madam President, 
here we are, once again debating this 
issue. Since we began debating how to 
criminalize women’s health choices 
yesterday, the Dow Jones has dropped 
170 points; we are 1 day closer to a war 
in Iraq; we have done nothing to stimu-
late the economy or create any new 
jobs or provide any more health cov-
erage. But here we are, debating abor-
tion in a time of national crisis. 

Since we are debating S. 3, I want to 
expose this proposal for what it is. It is 
deceptive, it is extreme, and it is un-
constitutional. 

First of all, it is deceptive. The other 
side wants you to think that this just 
affects one procedure performed in the 
third trimester, but that is not true. 
We need to remember what Roe v. 
Wade clearly spells out. Up to viabil-
ity, a woman and her doctor make the 
choice. However, any late-term abor-
tion can only be performed to save the 
life or health of the woman. But the 
language in S. 3 is broad. It is so broad 
as to apply to many procedures, and it 
would impact women in the second tri-
mester. 

That is exactly why the Supreme 
Court struck down a similar State law 
in Nebraska. It is deceptive because it 
would not just be limited to what the 
other side implies it does. 

Partial-birth is a political term. It is 
not a medical term. Despite all of the 
hot rhetoric we hear, this bill is nei-
ther designed nor written to ban only 
one procedure. It would also apply well 
before viability and could ban possibly 
more than one procedure. 

Second, this bill is extreme. It is just 
the first in a long march to disman-
tling a constitutionally protected free-
dom. Don’t take my word for it. Listen 
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to the President of the United States 
who declared in 1994: 

I will do everything in my power to re-
strict abortion. 

On the issue of women’s reproductive 
freedom, the President has kept his 
word. He and his staff have worked 
tirelessly to turn back the clock on 
women’s health choices. In only 2 
years, the President has issued a rash 
of executive actions that could se-
verely restrict stem cell research, thus 
threatening lifesaving medical ad-
vances; reimposed the global gag rule 
on international family planning pro-
grams; made a fetus eligible for health 
insurance but not the pregnant woman 
who is carrying the fetus; packed the 
Federal courts with anti-choice judges; 
and appointed stanch opponents of re-
productive choice throughout all levels 
of the executive branch. 

We will hear the Republicans use the 
most graphic and disturbing descrip-
tions they can find to try to sour the 
public on something that was decided 
by the U.S. Supreme Court years ago. 
And it still opens the door to future 
politicians banning additional safe and 
legal procedures. 

Third, this ban is unconstitutional. 
The U.S. Supreme Court has already 
ruled that this very type of restriction 
violates the Constitution. Last year, in 
the case of Stenberg vs. Carhart, the 
U.S. Supreme Court ruled a similar law 
at the State level unconstitutional for 
two reasons. 

First, the language is so broad that it 
bans other constitutionally protected 
procedures. The Supreme Court’s rul-
ings state: 

Even if the statute’s basic aim is to ban 
D&X, its language makes clear it also covers 
a much broader category of procedures. 

The bill before us is similarly uncon-
stitutional because it covers too many 
constitutionally protected procedures. 

Second, the Supreme Court found the 
State law unconstitutional because it 
did not contain an exception to protect 
the woman’s health. Let me read that 
part of the ruling. 

The governing standard requires an excep-
tion where it is necessary and appropriate 
medical judgment for the preservation of the 
life or health of the mother. 

Our cases have repeatedly invalidated stat-
utes that in the process of regulating the 
method of abortion impose significant health 
risks. 

Guess what. The Republican bill be-
fore us fails the same constitutional 
test. It is too broad, and it does not 
contain an exception to protect the 
health of the mother. And the Supreme 
Court has said it is unconstitutional. 

We have Republicans offering today a 
clearly unconstitutional bill on at 
least two counts. Proponents of the 
ban will argue that they have ad-
dressed the concerns addressed by the 
Supreme Court. However, a statement 
of congressional findings is not binding 
on the Court. The other side is using 
misleading and deceptive arguments to 
ram through an extreme and unconsti-
tutional measure. 

If the goal of the Republican Senate, 
the Republican House, and the Repub-
lican White House is to have fewer 
abortions in this country, then let us 
have an honest attempt to accomplish 
that goal. To show a real commitment 
to reducing abortion, my colleagues 
should support the amendment I will 
offer. It will help prevent unintended 
pregnancies and abortions in the first 
place. 

The Murray-Reid amendment which 
we intend to offer would do three 
things: It would reduce unintended 
pregnancies, reduce the number of 
abortions, and improve the health of 
low-income women. 

I will offer this amendment on behalf 
of Senator REID and myself. Senator 
REID has been a long-time champion of 
women’s health issues, and especially 
for access to family planning. I thank 
Senator REID for his leadership on the 
amendment I will offer. 

The Murray-Reid amendment would 
raise awareness about emergency con-
traceptives and ensure that insurance 
companies treat contraceptives fairly 
and ensure that low-income women 
have access to health care before, dur-
ing, and after pregnancy. 

First of all, the Murray-Reid amend-
ment would reduce the number of abor-
tions in America. I think that is some-
thing we can all agree on, and it is 
something we all would support. 

By educating women about the avail-
ability of emergency contraception, an 
emergency contraceptive known as an 
EC could help prevent a pregnancy 
when taken within 72 hours. It is some-
times called the morning-after pill. An 
EC does not induce an abortion. An EC 
is not RU–486. It is simply a high dose 
of conventional birth control taken 
soon after contraceptive failure, unpro-
tected sex, or rape. 

ECs are safe and they are legal. They 
reduce the number of abortions and un-
intended pregnancies. 

In fact, a study by the Alan 
Guttmacher Institute found that emer-
gency contraception prevented 51,000 
abortions in 2000. Unfortunately, too 
few women know that they are avail-
able. It has been reported that 50 per-
cent of all pregnancies in our country 
are unintentional. The best way to en-
sure a healthy child and reduce the in-
fant mortality rate or birth defects is 
to ensure that the woman is healthy 
prior to pregnancy. Public awareness 
campaigns targeting women and health 
care procedures will help remove many 
of the barriers to emergency contracep-
tion and will help bring this important 
means of preventing unintentional 
pregnancies to American women. 

My amendment simply improves the 
awareness about emergency contracep-
tives. 

According to the American College of 
Obstetricians and Gynecologists, only 
one-third of women of reproductive age 
know about emergency contraception. 

Mr. President, again I will be offering 
my amendment shortly. One of the pro-
visions will be to improve awareness 

about emergency contraceptives. As I 
said, according to the American Col-
lege of Obstetricians and Gyne-
cologists, only a third of women of re-
productive age know about emergency 
contraception, and only one in five 
physicians regularly discuss it with 
their patients. 

What the Murray-Reid amendment 
does is improve awareness about emer-
gency contraceptives by providing $10 
million in each of the next 5 years to 
establish a public education program. 
It will educate women and medical pro-
fessionals across the country about the 
use of emergency contraceptives. It 
will allow the Department of Health 
and Human Services to provide grants 
to groups of providers working on this 
education campaign. 

Not long ago I visited an organiza-
tion in my State that provides bilin-
gual pamphlets to clinics and providers 
in eastern Washington on the avail-
ability of ECs and how the drug com-
binations work to prevent pregnancy. I 
also know that Planned Parenthood of 
Washington is working to provide edu-
cation on ECs as part of their overall 
family planning counseling. 

State public health agencies could 
also apply for a funding grant to fur-
ther their efforts to educate women on 
this safe and effective means of pre-
venting pregnancy. 

My amendment also makes emer-
gency contraceptives available to vic-
tims of rape in the emergency room. 
When a woman has been raped and is 
brought to the emergency room, she 
may not even be aware that there is a 
safe and legal way to prevent her from 
becoming pregnant. We know that 
counseling in many emergency rooms 
on the availability of safe and effective 
contraceptives is simply being ignored. 
Providing emergency contraceptives or 
even information about them is still, 
amazingly, not standard protocol for 
treating a rape victim. Educating 
women will ensure that women are 
more aware. The unfortunate truth is 
that rape victims are not getting the 
care they need. Our amendment would 
allow doctors in the emergency room 
to just simply tell a rape victim about 
this safe and legal alternative to abor-
tion. 

Let me turn to the second part of my 
amendment, which requires insurance 
companies to treat contraceptives fair-
ly. Today, amazingly, many insurance 
companies will cover drugs such as 
Viagra, but they will not cover contra-
ceptives. We should eliminate this dis-
crimination in insurance and improve 
women’s health. 

Today, 20 States, including Wash-
ington State, do have some form of 
contraceptive equity requirement. Re-
cently, a court decision in my home 
State of Washington affirmed access to 
contraceptives as a civil rights protec-
tion. Most Americans would agree that 
when you talk about preventing unin-
tentional pregnancies and protecting 
women’s health, you must have contra-
ceptive equity. 
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The average annual cost of oral con-

traceptives can range from $400 to $700 
a year. Women of reproductive age 
spend 68 percent more than men on 
out-of-pocket health care services. 
While there are several factors that 
cause this disparity, the lack of contra-
ceptive equity plays a very big role. A 
recent survey of health plans showed 
that 49 percent of large group plans do 
not routinely cover a contraceptive 
method. Many States, including my 
own State of Washington, have taken 
steps to correct this obvious inequity. 
But without Federal legislation, the 
change will be slow, and it will lack a 
comprehensive commitment to pro-
tecting women’s health. 

This debate is not about costly new 
mandates or even about moral judg-
ments; rather, it is about eliminating 
economic discrimination and pro-
tecting women’s health. 

Under my amendment, if health in-
surance plans offer prescription drugs, 
they would have to cover contracep-
tives and treat them equally. If we are 
going to jeopardize women’s health by 
banning certain safe and legal proce-
dures, then we must ensure access to 
contraceptives and effective family 
planning services. 

Finally, my amendment would in-
crease health coverage for low-income 
women through all stages of preg-
nancy. Not long ago, the administra-
tion said States should use SCHIP dol-
lars for the care of the unborn fetus, 
but it did not extend that to the preg-
nant woman. That is ridiculous. The 
clinical guidelines of the American 
College of Obstetricians and Gyne-
cologists and the American Academy of 
Pediatrics both indicate that the 
woman and the fetus should be treated 
together. It just makes sense. 

So my amendment would ensure 
States can provide medical coverage 
for pregnant women from the SCHIP 
fund. That will help reduce infant mor-
tality and ensure that both the woman 
and the child get the medical care they 
need. 

This part of my amendment comes 
from a bipartisan bill, the Mothers and 
Newborns Health Insurance Act, that 
was introduced by Senators BINGAMAN, 
LINCOLN, and CORZINE, who have been 
huge champions of this issue. 

Before I end this morning, I just 
want to share a story with my col-
leagues of a 34-year-old woman named 
Audrey Eisen. She and her husband 
Tom desperately wanted to have chil-
dren. After trying for 2 years, they be-
came pregnant. And after experiencing 
the sadness of a miscarriage in July of 
last year, Audrey and Tom were elated 
to learn they were pregnant. The 
checkups during the first few months 
indicated that the embryo was devel-
oping normally. At 13 weeks, they 
planned to have a special ultrasound. 
Unfortunately, they discovered the 
fetus was developing an abnormal num-
ber of fingers and toes and that the 
condition could indicate a much more 
serious complication, trysomy 13. 

Trysomy 13 is a chromosomal condi-
tion in which there are three, rather 
than two, of the 13th chromosome. This 
syndrome is characterized by multiple 
abnormalities, many of which are not 
compatible with life beyond a couple of 
months. Most fetuses with trysomy 13 
die in utero. Of those who make it to 
birth, almost half do not survive past 
the first month, and roughly three- 
quarters die within 6 months, and long- 
term survival is 1 year. 

Unfortunately, neither life nor death 
comes easily for these children. It is a 
painful existence, marked by periods of 
breathing cessation and seizures. When 
Audrey returned for another 
ultrasound to get a better image of the 
fetal brain, her worst fears were con-
firmed. Here is what Audrey wrote: 

The first thing my OB examined during the 
ultrasound was the fetal brain. He did not 
say anything. I could tell he was holding 
something back and asked that he tell me 
what he saw. He said: ‘‘It is not normal.’’ 
The rest of the scan was a blur as tears ran 
down my cheeks and those of my mother and 
husband who had accompanied me. Fol-
lowing the scan, the doctor left us alone to 
compose ourselves, after which we met with 
the genetic counselor. I cried with my whole 
body from the depths of my soul. 

Audrey underwent additional testing 
in which she found that their fetus had 
a complete duplication of the 13th 
chromosome. It also exhibited a failure 
of the forebrain to properly develop 
and separate from the rest of the brain, 
a ventricular septal defect in the heart 
and a herniation of a portion of the ab-
dominal organs into the umbilical 
cord. 

Audrey’s letter continues: 
At this point we discussed our options with 

the genetic counselor. My husband and I 
both felt strongly that it was in both the 
child’s and our best interest to terminate as 
quickly as possible. The genetic counselor 
told us that we could either have a D&E or 
be induced. My doctor prescribed both proce-
dures and we decided that a D&E was clearly 
best for me. The procedure was performed 
four days later on the first day of my 16th 
week of pregnancy. I don’t think that I real-
ly understood this issue emotionally or in-
tellectually until I was in the position of 
having to terminate my much desired preg-
nancy. Along with my sadness came a real-
ization that if such legislation passed, the 
right to safe second trimester termination of 
pregnancies might not remain available to 
those women who come after me. In this 
event, I don’t know how these women will 
endure. I don’t know how I could have en-
dured. 

Audrey Eisen had to make a terrible 
decision that no mother ever wants to 
make. But this Senate wants to inject 
itself between Audrey Eisen and her 
doctor. 

As I mentioned at the start of my re-
marks, I find it outrageous that as our 
Nation stands on the brink of war and 
our citizens struggle with a stagnant 
economy, the Republican Senate can 
find no more important topic to debate 
than criminalizing women’s health de-
cisions. When a woman is lying in pain 
in the operating room and doctors are 
telling her that her dream of a healthy 
baby has been replaced by a nightmare 

of medical complications and that 
under these harrowing circumstances 
she must immediately make a life al-
tering decision that could determine 
whether she lives or dies or whether 
she can have children ever again, that 
woman should be able to make that de-
cision with her family, her doctor, and 
her faith. The Senate should not make 
that decision for her. 

This bill is an unconstitutional, ex-
treme measure being sold through mis-
leading arguments. If the proponents 
truly are interested in reducing un-
wanted pregnancies and reducing the 
number of abortions, they should sup-
port the Murray-Reid amendment 
which would also improve health care 
for low-income women. I urge my col-
leagues to reject the underlying bill. 
The Senate should not substitute its 
judgment for the judgment of a woman 
in one of the most intensely personal 
decisions she is ever likely to make. 
But if the Senate is going to ram 
through this unconstitutional, extreme 
measure, the least we can do is temper 
it with safe, responsible access to 
emergency contraceptives, fair treat-
ment of contraceptives by insurers, and 
health care for low-income pregnant 
women. 

Mr. President, I send the amendment 
to the desk and ask for its immediate 
consideration. 

The PRESIDING OFFICER. The 
clerk will report. 

The assistant legislative clerk read 
as follows: 

The Senator from Washington [Mrs. MUR-
RAY], for herself, Mr. REID, and Mrs. BOXER, 
proposes an amendment numbered 258. 

Mrs. MURRAY. Mr. President, I ask 
unanimous consent that reading of the 
amendment be dispensed with. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

(The text of the amendment is print-
ed in today’s RECORD under ‘‘Text of 
Amendments.’’) 

Mr. DASCHLE. Mr. President, I com-
mend Senator MURRAY for this amend-
ment. I appreciate very much the lead-
ership she has shown in providing a 
real opportunity to prevent late-term 
abortions to begin with. That is ex-
actly what this amendment does. I ap-
preciate very much her willingness to 
step forward. 

I want to quickly state three things 
prior to the time that we have the op-
portunity to hear from Senator MUR-
RAY more extensively about the impor-
tance of this amendment. 

No. 1, I can recall so vividly on so 
many occasions over the last couple of 
years when Republicans cried crocodile 
tears about legislation that came to 
the floor without having first gone 
through committee. Crocodile tears. 
They did everything but throw things 
on the Senate floor, they were so upset, 
every single time somebody would sug-
gest that amendments or bills be of-
fered that had not been considered in 
committee. Yet right out of the box, 
one of the very first pieces of legisla-
tion presented to our colleagues today 
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is legislation that didn’t go through 
committee. That was rule under rule 14 
on the floor. The double standard and 
the hypocrisy is amazing to me. 

The second issue I think ought to be 
stated is that we may be going to war 
within the next 10 days. I hope not. I 
have said publicly and privately I hope 
we never consider war inevitable. But I 
must say, as we consider what is now 
occurring in North Korea, as we con-
sider the extraordinary repercussions 
of what may occur in Iraq, as we con-
sider the constant deliberations in the 
United Nations with regard to our ac-
tions, you would think the Senate 
would express itself, if not through res-
olutions, at least with our dialog, with 
our consideration of these issues, with 
our opportunities to express ourselves, 
and with more opportunity to avoid 
concern for all of these issues and oth-
ers going into such a dramatic historic 
and consequential moment in our Na-
tion’s history. And yet we find our-
selves debating this issue. I think it is 
an ironic juxtaposition. And I am dis-
appointed we would be spending our 
time on it this week, given all of the 
other issues we have to address. 

The third thing I would simply say is 
that, as with so many issues on the 
Senate floor, this issue is packed with 
emotion on both sides. We are the Na-
tion’s leaders. We set the tone. We are 
the ones who create a sense of perspec-
tive with regard to these debates. The 
more shrill we are, the more shrill we 
can expect the American people to be. 
The more confrontational and personal 
we are, the more confrontational and 
personal we can expect the American 
people to be. 

So I urge my colleagues, as we go 
through this emotional debate, to dem-
onstrate civility, to demonstrate a rec-
ognition that it is very easy to gen-
erate emotional fervor on this issue. It 
is out there already. I hope, in the tra-
dition of the Senate, a debate as impor-
tant as this would recognize our re-
sponsibility to deal with these issues 
sensitively, to deal with them in a way 
that recognizes the importance of civil-
ity, to recognize, as well, that tone can 
be an important factor in effecting sub-
stance. 

So I only urge my colleagues on both 
sides of the aisle to recognize, to ac-
cept our responsibility to debate this 
issue with civility, with respect, with 
sensitivity, and with a recognition that 
our voices are heard way beyond these 
Chambers. 

I thank again the Senator from 
Washington and again applaud her for 
her efforts. 

I yield the floor. 
Mrs. MURRAY. Mr. President, I 

thank the Democratic leader for his 
comments and his timely reminders, 
and I appreciate his comments at this 
time. 

The PRESIDING OFFICER. The Sen-
ator from Nevada. 

Mr. REID. Mr. President, I ask unan-
imous consent that during the time 
from 11 to 12:30, the time for the Demo-

crats be divided with DASCHLE, 10 min-
utes; LEAHY, 10 minutes; KENNEDY, 10 
minutes; DURBIN, 5 minutes; SCHUMER, 
5 minutes; and REID, 5 minutes. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. REID. Mr. President, in a great 
Nation such as ours, we are fortunate 
to have democratic values and institu-
tions so American citizens can openly 
and freely voice their opinions and at-
tempt to influence government poli-
cies. The abortion debate has been a di-
visive one for our Nation for many 
years. People on both sides of this issue 
feel strongly and have argued, dem-
onstrated, and protested with emotion 
and passion. 

We all recognize that the issue is not 
going to go away anytime soon. One 
side will not be able to suddenly con-
vince the other to drop its deeply held 
beliefs. But there is a need and, I be-
lieve, an opportunity for us to find 
common ground and take steps toward 
a goal all of us share; that is, reducing 
the number of unintended pregnancies 
in America. 

I believe it is both possible and nec-
essary for us to come together and 
enact effective legislation that will 
prevent unintended pregnancies, reduce 
the number of abortions performed, 
and address unmet health needs of 
American women. 

We cannot only find common ground, 
but also commonsense solutions in the 
women’s health amendment that Sen-
ator MURRAY and I have offered this 
morning. Our amendment will help to 
reduce the staggering rates of unin-
tended pregnancies and reduce abor-
tions. Our women’s health amendment 
will also improve access to prenatal 
and postpartum care for pregnant 
women. 

Specifically, our amendment will: 
No. 1, end insurance discrimination 
against women. Let me say that this 
amendment was offered many years 
ago by Senator SNOWE and me. I ex-
press my appreciation for her tireless 
efforts, for working with us in ending 
insurance discrimination against 
women. The Senator from Maine has 
been a stalwart in this regard. 

No. 2, our amendment will improve 
awareness and understanding of emer-
gency contraception and ensure that 
rape victims have information about 
and access to emergency contracep-
tion. 

Lastly, it will promote healthy preg-
nancies in babies by allowing States to 
expand coverage for prenatal and 
postpartum care. 

This is really unbelievable, but it is 
true: About half of all pregnancies in 
our country are unintended and about 
half of those will end in abortions. We 
must work together on this public 
health problem. It does not have to be 
this way. Most of these unintended 
pregnancies and resulting abortions 
can be prevented. 

One of the most important steps we 
should take to prevent unintended 
pregnancies is to make sure that Amer-

ican women have access to affordable, 
effective contraception. I have been in 
a number of debates on this issue about 
contraceptive use. I can remember on a 
national radio program a woman called 
in from Texas. She said: I am now preg-
nant with my fourth child. I have dia-
betes. She went on to outline the many 
problems she would have having this 
baby. But she did say that the reason 
she is pregnant is because she and her 
husband could not afford prescription 
contraception. They tried other things 
that didn’t work, and, as a result, she 
was going through this pregnancy. 

What our amendment is all about is 
allowing women to have the choice to 
have contraceptives that work. Insur-
ance companies, as the Senator from 
Washington so well outlined, provide 
money for all kinds of things. Why not 
contraceptives? It would be cheaper 
and certainly save a lot of money and 
aggravation in the long run. 

As a result of medical innovation and 
pharmaceutical research, there are nu-
merous forms of safe and highly effec-
tive contraception that are available 
by prescription. If used correctly, they 
would greatly reduce the rate of unin-
tended pregnancies. However, one of 
the greatest obstacles to the usage of 
prescription contraception by Amer-
ican women is their cost. 

The woman who called in to the na-
tional radio show is only one example. 
There are all kinds of examples of peo-
ple who have insurance and do not have 
access to, for example, the pill—which 
is so effective in preventing women 
from becoming pregnant. 

We know that women, on average, 
earn less than men. Yet they must pay 
far more than men for health-related 
expenses. According to the Women’s 
Research and Education Institute, 
women of reproductive age pay 68 per-
cent more in out-of-pocket medical ex-
penses than men. Why? A lot of rea-
sons, but one is due to their reproduc-
tive health care needs. Because many 
women cannot afford to pay for the 
prescription contraceptives they would 
like to use, many go without it, result-
ing in unintended pregnancies. Far too 
often that is the case. 

This week is Cover the Uninsured 
Week—a major effort by a coalition of 
groups from all over the country to 
raise awareness to one of the funda-
mental problems of our society. About 
44 million Americans lack health in-
surance. In addition to the 44 million, 
many other Americans are under-
insured. The number who have no 
health insurance includes women and 
children. Most of the families affected 
are working families. 

This is a tragedy that demands our 
attention. We have tried to get their 
attention, but we have not done very 
well. The high cost of prescription con-
traceptives is not only a problem for 
the millions of women without health 
insurance, it is also for millions of 
women who have health insurance be-
cause even having a plan that includes 
a prescription drug benefit does not 
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guarantee that the prescription drugs 
you rely on are included. 

Such is the case for a majority of 
women in this country who are covered 
by health insurance plans that do not 
provide coverage for prescription con-
traceptives. As a result, women are 
forced to either do without contracep-
tives or to bear this expense out of 
pocket. This is unfair to women and 
unfair to families. It is bad policy that 
causes additional unintended preg-
nancies, adversely affecting women’s 
health. 

As I indicated earlier, I have been 
trying since 1997 to remedy this, and 
we have accomplished a few things. We 
have been able to get women who work 
in the Federal sector to have their in-
surance cover this, but we have been 
unable to get it for the rest of the 
country. That is too bad. 

Today, as part of our women’s health 
amendment, we are again proposing 
commonsense legislation that has re-
ceived bipartisan support in the past. 
The Equity in Prescription Insurance 
and Contraceptive Coverage Act, or 
EPICC, as we call it, requires insurance 
plans that provide coverage for pre-
scription drugs to provide the same 
coverage for prescription contracep-
tives. 

The woman in Texas—I cannot ade-
quately convey to you the desperation 
in this woman’s voice when she called 
in saying: I am a sick woman. All I 
needed was the ability to have a pre-
scription where I would get a contra-
ceptive that would work, but I didn’t, 
and I am pregnant. It is going to affect 
my health adversely, and I don’t know 
what will happen to the baby. I cannot 
convey in words the desperation, the 
concern in this woman’s voice. 

We are not asking for special treat-
ment of contraceptives—only equi-
table, fair treatment within the con-
text of an existing prescription drug 
benefit. This legislation will help in-
crease the playing field a little bit for 
women. They spend more for their 
health care costs. This will help a little 
bit. Making contraception more afford-
able and available will enable more 
women to use safe and effective means 
to prevent unintended pregnancy. I 
hope that is a goal we all share. I be-
lieve it is. 

Contraceptive coverage is much 
cheaper than other services. As the 
Senator from Washington pointed out, 
it is certainly cheaper than performing 
an abortion; it is cheaper than steri-
lizations and tubal ligations, and most 
insurance companies routinely cover 
these. 

The Federal Employees Health Bene-
fits Programs, which has provided con-
traceptive coverage for several years as 
a result of an amendment we offered on 
the floor, shows that adding such cov-
erage doesn’t make the plan more ex-
pensive. In fact, it saves money. Unin-
tended pregnancies cost society money, 
cost families money. 

As I indicated, this was first intro-
duced by Senator SNOWE and me 6 

years ago. We have been working 
across party lines and across the ideo-
logical spectrum to gain support in the 
Senate. It had 44 cosponsors last year 
in the Senate. 

This is commonsense, cost-effective 
legislation that is long overdue. Pro-
moting equity in health insurance cov-
erage for American women, while 
working to prevent unintended preg-
nancies and improve women’s health 
care, is the right thing to do. We 
should also take additional steps that 
would improve women’s health and fur-
ther reduce unintended pregnancies. 

Our amendment would increase the 
awareness and availability of emer-
gency contraception, an important yet 
poorly understood form of contracep-
tion. 

I have never said this publicly, and I 
will not use her name, but she knows 
who she is. A very good friend of mine 
who worked for me for many years— 
she started off in high school as a run-
ner in my office. She came to me one 
day, and I knew something was wrong. 
I said: What is the matter? 

She looked at me with tears in her 
eyes and said: I was jumped last night. 

I never heard that term before, but 
she was driving through a rough neigh-
borhood and they stopped her car and 
she was raped—a teenager, Mr. Presi-
dent. I didn’t know what to do or say. 
I called my wife’s gynecologist/obste-
trician, who is a friend of mine, and I 
said: Doctor, here is the situation . . . 
will you see her? 

He said: Of course, I will see her. 
So she went to him. She didn’t be-

come pregnant, but that is fortunate. 
Now, I wished, then, we had the ability 
to have emergency contraception. It 
would have relieved everybody’s mind 
and made everybody feel better. I will 
never forget that. That was a trau-
matic night in her life, to say the least. 

We have made progress since then— 
scientific progress—to make problems 
like that one something that can be 
dealt with. She would not have had to 
come to someone like me, her em-
ployer, and be humiliated by telling 
some one older than her about the 
problem. But she was one of the fortu-
nate ones. She had somebody she could 
come to, and I had the opportunity to 
send her to my wife’s gynecologist. 

So, in effect, our amendment would 
increase the awareness and availability 
of emergency contraception, an impor-
tant, yet poorly understood form of 
contraception. Approved for use by the 
FDA, emergency contraception pills 
work to prevent pregnancy, and they 
cannot interrupt or disrupt an estab-
lished pregnancy. That is a scientific 
fact. 

A woman could use emergency con-
traception in an emergency, such as if 
she had been raped and doesn’t want to 
become pregnant. 

The availability of an emergency 
contraception is particularly impor-
tant for women who survive sexual as-
sault, like my friend. 

It is difficult to imagine the phys-
ical, psychological, and emotional pain 

that a woman who is raped endures. In 
addition to the violent attack to which 
these women have been subjected, they 
must also consider the possibility that 
in addition to the trauma of the rape, 
they could become pregnant as a re-
sult. 

Compassion is a word we have heard 
a lot from political leaders in recent 
times. Actions speak louder than 
words. Surely, I acknowledge—and I 
think we should all acknowledge—it 
would be compassionate to make emer-
gency contraception available to 
women to prevent them from becoming 
pregnant by the rapist who brutalized 
and traumatized them. 

It would be compassionate to make 
emergency contraception available to a 
woman to prevent her from becoming 
pregnant by the rapist who brutalized 
and traumatized her. 

I hope we can all agree on this legis-
lation which would require hospitals 
receiving Federal health dollars to pro-
vide information about emergency con-
traception and make it available to 
sexual assault survivors when they are 
being treated in the emergency room. 

Simply put, emergency contracep-
tion should be made available in every 
emergency room in America. Women 
who have been raped should be in-
formed of all their options, including 
learning about emergency contracep-
tion. If they choose emergency contra-
ception, it should be made available to 
them. It should be a choice. 

Women who have been raped should 
be informed of all their options, includ-
ing learning about emergency contra-
ception, and if they so choose, it should 
be made available to them. 

EC, emergency contraception, has 
been studied extensively and has been 
regarded as a safe and effective method 
to prevent unintended pregnancies. 

Once I was on a radio show talking 
about my contraceptive coverage legis-
lation. Someone called in and said: I 
think it is awful, and I am opposed to 
contraception of any kind. Mr. Presi-
dent, that is a person’s right. Some 
people do not believe in contraception, 
and that is their right. Nothing in our 
legislation forces a woman to take any 
form of contraception. That should be 
a choice of a woman who has a health 
plan or a woman who has been raped. 
That is all we are saying. 

EC has been studied extensively and 
regarded as a safe and effective method 
to prevent unintended pregnancies, I 
say again. Its use has been rec-
ommended by leading American au-
thorities, including the American Med-
ical Association, the American College 
of Obstetricians and Gynecologists, and 
it has been approved by the Federal 
Food and Drug Administration. 

It is believed this would prevent hun-
dreds of thousands of pregnancies and 
likely hundreds of thousands of abor-
tions in America each year. Unfortu-
nately, however, emergency contracep-
tion remains, for the most part, a well- 
kept secret. Most of the women who 
would benefit from it and would use it 
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in an emergency to prevent an unin-
tended pregnancy are unaware of its 
existence or do not know where to get 
it, where it is available. Even many 
health care providers do not under-
stand what it is, how it works, and who 
could use it. 

To reduce unintended pregnancy by 
raising awareness of emergency contra-
ception, Senator MURRAY and I are pro-
posing in this amendment to authorize 
$10 million in funding for the Centers 
for Disease Control and the Health Re-
sources and Services Administration to 
develop and distribute information 
about emergency contraception to pub-
lic health organizations, health care 
providers, and the public. This would 
prevent hundreds of thousands of unin-
tended pregnancies and, of course, 
abortions. 

These are just some of the simple, 
but I think necessary, steps we can and 
should take to prevent unintended 
pregnancies and reduce abortions. 

To further improve the health of 
women and children, we should give 
States the option of covering pregnant 
women in the State Children’s Health 
Insurance Program, called SCHIP, for 
the full range of their health needs, in-
cluding prenatal, delivery, and 
postpartum care. 

A number of years ago, a couple of 
neonatologists came to visit me. They 
were Nevadans. One was with a public 
hospital in southern Nevada. They had 
a number of messages. They wanted to 
see if we could get money to build a 
neonatal unit there. We have done that 
at the University Medical Center in 
southern Nevada. It is wonderful to go 
there and see those babies being saved 
because of modern technology. 

Another message they wanted to de-
liver to me is that children are having 
children, and many of these children 
having children come to the emergency 
room—and they have never seen a doc-
tor—to deliver the baby. They have 
never seen a doctor. It happens all the 
time. They were saying: We need to do 
something to allow these children to 
have a place they can go to get the 
care. Why don’t they get care? There 
are a lot of reasons, but mainly it is a 
money situation. 

I think this amendment is wonderful, 
and I like this part of our amendment 
very much, but I personally believe 
every woman in America, whether it is 
the wife of a billionaire or a woman 
who is on welfare and has nothing, and 
is 12 years old or 14 years old, should 
all be able to have free prenatal care. 
Every woman in America should be 
able to have free prenatal care. It 
would save this country so much 
money. 

These doctors told me when they 
came to visit me that there are many 
million-dollar babies who, because of 
lack of prenatal care, are born with all 
kinds of problems. Had they had some 
prenatal care—some of these girls do 
not realize they should not smoke or 
take dope. They do not know. These 
are kids. If they had a place to go for 

prenatal care—there are grown women 
who need advice and counseling as to 
what should and should not be done 
during pregnancy. 

I really believe all women should 
have free prenatal care. There should 
not be means testing. I think every 
woman should have free prenatal care 
in our country. We would save so much 
money as a society by doing that. That 
is another battle down the road some 
other day. 

This amendment would give States 
the option of covering women in the 
State Children’s Health Insurance Pro-
gram for the full range of their health 
needs, including prenatal delivery and 
postpartum care. The mortality rates 
for infants and for mothers remain 
alarmingly high in the United States. 
We can, we should, and we must reduce 
these rates by extending coverage for 
prenatal care and pregnancy-related 
services. Unfortunately, the adminis-
tration imposed a regulation last year 
that allows the fetus to be insured 
through SCHIP but excludes—ex-
cludes—the mother from coverage. Let 
me say that again. Through an admin-
istrative fiat, regulation, order, man-
date, this administration imposed a 
regulation last year that allows a fetus 
to be insured through SCHIP, but ex-
cludes the mother of that fetus from 
coverage. Try to logically figure that 
one out. This is illogical, I think it is 
shameful, and I think it is absurd. 

It, in effect, punishes women and cer-
tainly does not improve their health 
care. In any case, how can one claim to 
care about the health of an unborn 
child and not provide for the health 
and needs of his or her mother? The ad-
ministration’s policy means pregnant 
women are not covered during their 
pregnancy for medical emergencies, ac-
cidents, broken bones, mental illness, 
cancer, or even lifesaving surgery. Only 
procedures considered medically nec-
essary for the fetus are covered. No 
postpartum care, of course, is included. 

Remarkably, Health and Human 
Services Secretary Thompson tried to 
defend this policy by suggesting—listen 
to this—that the regulation which ex-
plicitly denies postpartum care is more 
comprehensive than legislation which 
provides full coverage including 
postpartum care. That is what he said. 
Do not try to figure out what it means 
because I cannot. This strains the cre-
dulity of anyone reading this and 
studying this situation. It flies in the 
face of common sense. We cannot have 
healthy babies if we ignore the health 
of the expectant mother. So States 
should be able to provide pregnant 
women with a full range of health serv-
ices through SCHIP. 

We should embrace these measures to 
protect the health of women and ba-
bies, prevent unintended pregnancies, 
and reduce abortions. 

I am very happy to work with the 
distinguished Senator from the State 
of Washington, who is always on the 
cutting edge of things that relate to 
being compassionate and caring about 

people. It is an honor to join with her 
in helping us find common ground, 
commonsense solutions and show some 
compassion. 

Let us find common ground. Let us 
agree on commonsense solutions and 
let us show compassion. There are four 
elements of this amendment. I hope we 
will move on and pass this unani-
mously. I do not know how anyone 
could oppose these commonsense 
amendments, but time will only tell. 

The PRESIDING OFFICER. The Sen-
ator from Pennsylvania. 

Mr. SANTORUM. Mr. President, we 
have roughly 10 minutes before we pro-
ceed to a debate on the constitutional 
role of the Senate in the advise and 
consent process. I do not have a suffi-
cient amount of time to respond to all 
of the comments made by my col-
leagues from Washington and Nevada. 
We are looking at the amendment. We 
may have some amendments to it. My 
understanding is there are two jurisdic-
tional pieces to this amendment. One is 
in the Finance Committee. The other is 
in the HELP Committee. We are still 
getting feedback from those commit-
tees. 

My understanding is that some of 
these provisions have been offered at 
the committee level previously and the 
chairmen of those respective commit-
tees are letting us know what they 
would like to do. 

Mr. DURBIN. Will the Senator yield 
for a question? 

Mr. SANTORUM. I am happy to yield 
for a question. 

Mr. DURBIN. Will the Senator tell 
me if the underlying legislation, S. 3, 
went through the committee before it 
came to the floor? 

Mr. SANTORUM. As the Senator 
from Illinois knows, this is the fourth 
Congress in which this legislation has 
been considered. It has gone through 
committee in previous Congresses. As I 
mentioned before, there are some 
changes to this legislation, but the 
basic underlying procedure that we at-
tempt to ban is one that is very famil-
iar to the Senator from Illinois and 
very familiar to other Members. It is 
obviously familiar to members of the 
committee. While this is a bill that, 
again, I would argue has some dif-
ferences in it that are important from 
a constitutional perspective, this is an 
issue very familiar to every Member of 
the Senate and there was not really a 
sense that this was one that needed to 
go through the process again. 

Mr. DURBIN. If the Senator will 
yield for two brief questions, and I will 
not dwell on this any longer. 

Mr. SANTORUM. Yes. 
Mr. DURBIN. Will the Senator please 

tell us when was the last time this bill 
went through the committee process, 
for example, the Judiciary Committee? 
Secondly, has this bill, which is vir-
tually identical to the Nebraska stat-
ute rejected by the Supreme Court, 
gone through committee hearings since 
the Supreme Court rejected this very 
same language in the Nebraska stat-
ute? 
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Mr. SANTORUM. I will get the an-

swer to the first question. I do not have 
the answer, but I will get that, No. 1. 
No. 2, this is different than the Ne-
braska statute. In fact, it was drafted 
in response to the Supreme Court’s rul-
ing in the Carhart v. Stenberg case. 

To the other question, have there 
been hearings conducted about it, the 
answer is, no, there have not been 
hearings in the Senate. I do not know 
whether the House has conducted hear-
ings on this language or not, but I can 
certainly find that out. 

We are making the case and we will 
continue to make the case, and I as-
sume those who oppose this legislation 
will make their case, as to the con-
stitutionality of this legislation in its 
amended form that was struck down by 
the U.S. Supreme Court. I will go 
through those arguments repeatedly. I 
do not have time now because we only 
have about 5 minutes and I do have 
some other things I want to say. 

Clearly, we believe we have addressed 
the issue of health. The Supreme 
Court, in the Carhart v. Stenberg case, 
took the record of the lower court. The 
lower court found that the health ex-
ception was needed based on the 
record, and the U.S. Supreme Court 
took the findings of fact from the dis-
trict court and applied the standard 
that they would apply to this case, 
that the district court was clearly er-
roneous in coming to that decision. 
They did not find that standard to be 
met and so they accepted the under-
lying premise. 

Congress has, on repeated occasions, 
made findings of fact in preparation for 
review by the courts, and in a vast 
number of these cases, the courts have 
been very deferential to Congress, as a 
body, that gets into much more detail 
through the process of hearings. We 
have had numerous hearings about this 
procedure in both the Senate and the 
House. 

So while the Senator from Illinois 
has asked if we have had any recent 
hearings, we have had plenty of hear-
ings on this issue and plenty of hear-
ings about the medical necessity of 
this procedure. I ask the Senator from 
Illinois or any Senator who opposes 
this legislation, please come to the 
floor and present one case where this 
procedure is medically necessary. I do 
not think we need any more hearings. 
All I need is one case where this proce-
dure would be medically necessary. In 7 
years, no one has come to the floor of 
the Senate, no one has come to a hear-
ing, no one has come before a hearing, 
no one has come anywhere, publicly, 
privately or otherwise, and presented a 
case where this is medically necessary 
for the health of the mother. So if 
there are no cases where it is medically 
necessary for the health of the mother, 
it is by definition outside of the rubric 
of Roe v. Wade. Now, that is a finding 
of Congress. That is a finding of Con-
gress that is continuing to be substan-
tiated by the inaction of those who op-
pose this to come up with a case. 

Mr. REID. Will the Senator yield for 
a question? 

Mr. SANTORUM. Sure, I am happy to 
yield. 

Mr. REID. Let me say, through the 
Chair, to the Senator from Pennsyl-
vania, the manager of this bill, the ma-
jority leader asked Senator DASCHLE 
and I to try to do something to move 
this legislation along. In good faith, we 
have narrowed the number of amend-
ments to seven or eight that we have 
offered. The reason Senator MURRAY 
and I did this amendment is we 
thought we would get all the preven-
tion issues out of the way quickly. 

The point I am trying to make to my 
friend is that we are going to offer 
these together or separately. We are 
going to have votes on these amend-
ments one way or the other. That is 
why we have asked that there be no 
second-degree amendments. Everyone 
should understand that we will come 
back and reoffer these. 

In good faith, we are trying to move 
this legislation along. There is no ef-
fort to stall or to delay in any way. In 
good faith, we are trying to work this 
out with the other side. I only say this 
because the Senator said the commit-
tees wanted to look this over. Senator 
MURRAY and I are going to get a vote 
on these four issues. We would like to 
do it all at once. That would be the 
best way to do this. I want to make 
sure the leader hears from us what we 
are trying to do. 

Mr. SANTORUM. I certainly respect 
the desire of the Senator from Nevada 
to get votes on these amendments, and 
we may well be able to accommodate 
that in a clean fashion directly, but I 
do not know the answer to that. I am 
still waiting to hear from the chairmen 
who have just seen this amendment a 
few minutes ago, to get a sense as to 
whether they believe there are some 
things that can be done to improve 
upon this recommended language. 

The second point, in response to the 
Senator from Illinois, is the issue of 
vagueness. That was the other issue 
with which the Supreme Court dealt. 
We have come up with a much clearer 
definition. 

The Senator from Washington said 
this is a deceptive amendment, that 
this language is very broad language 
and it does not limit it to a partial- 
birth abortion. I ask the Senator from 
Washington, or the Senator from Cali-
fornia who was on the floor last night 
with the same argument, if they could 
describe a procedure that would be 
banned by the language in this bill. 
Give me another procedure and give me 
the definition of that procedure and 
tell me how that procedure would be 
banned by this bill. 

The Senator from Washington 
brought in a case which certainly is a 
very distressing case, one that I can re-
late to on a personal basis, of a child 
who was discovered in utero with a 
fetal abnormality. The abortion per-
formed on that child was done at 16 
weeks. It was not a partial-birth abor-

tion and under this legislation would 
continue to be legal. So we did not re-
strict at all the procedures that are 
done in any hospital in this country, 
because hospitals do not do this proce-
dure. Abortion clinics do this proce-
dure. 

As I have said many times, they do it 
for one reason: the convenience of the 
abortionist to do more abortions in a 
shorter period of time. The doctor who 
developed this procedure developed it, 
in his words, so he could do more late- 
term abortions. He said this procedure 
takes 15 minutes. The other one takes 
45. So he could do more abortions in 1 
day. That does not strike me as one 
that was developed for medical neces-
sity or to protect the health of women, 
but to protect the pocketbook of an 
abortionist, and that is not the kind of 
medicine that we should confirm or af-
firm in the Senate. 

I yield the floor. 
f 

EXECUTIVE SESSION 

NOMINATION OF MIGUEL A. 
ESTRADA, OF VIRGINIA, TO BE 
UNITED STATES CIRCUIT JUDGE 
FOR THE DISTRICT OF COLUM-
BIA CIRCUIT 
The VICE PRESIDENT. Under the 

previous order, the hour of 11 a.m. hav-
ing arrived, the Senate will now go 
into executive session and resume con-
sideration of Executive Calendar No. 
21, which the clerk will report. 

The assistant legislative clerk read 
the nomination of Miguel A. Estrada, 
of Virginia, to be United States Circuit 
Judge for the District of Columbia Cir-
cuit. 

The VICE PRESIDENT. Under the 
previous order, the time until 12:30 
p.m. shall be equally divided between 
the two leaders or their designees. 

The majority leader is recognized. 
Mr. FRIST. Mr. President, thank you 

for presiding this morning. I appreciate 
your participation as our Presiding Of-
ficer in what we all recognize is an im-
portant moment for the Senate, the 
Senate that we all serve. 

I have asked for this session over ap-
proximately the next hour and a half 
because one of our most important 
roles as Senators is to vote on execu-
tive nominations, including judges, 
lifetime appointees, who serve such a 
vital role in our constitutional design. 

Because of the current debate, I have 
looked to our Founders for some guid-
ance. John Adams, who helped create 
our Federal judiciary with his inde-
pendence and its lifetime appoint-
ments, gave us a guide. He wrote that 
judges should be: 

Men of experience on the laws, of exem-
plary morals, invincible patience, unruffled 
calmness, indefatigable application. . . (and) 
subservient to none. 

This is a high standard for a nominee 
and one I believe that Miguel Estrada 
has met. But it is also a charge for our 
Senate as the steward of an inde-
pendent judiciary. Has the Senate met 
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the Adams test or has this unprece-
dented filibuster and delay brought us 
all to the point of failing to meet that 
charge of John Adams? 

Elected by my constituents, I am a 
Senator. Selected by my colleagues, I 
serve as Republican leader. Recognized 
by the Chair, I act as majority leader. 
With these responsibilities, I am en-
trusted as a guardian of the Senate. Its 
institutions, its traditions, its obliga-
tions are my unique charge, not only 
as leader but as a Member. 

I am sensitive to this serious respon-
sibility and I look forward to the dis-
cussion over the next hour and a half 
as we elevate the debate to what was 
intended under advise and consent as 
spelled out in the Constitution. As we 
move forward in the conversation over 
the course of the morning, with not 
just this nomination at issue but, real-
ly, our overall function as an institu-
tion under scrutiny, I will listen to all 
to hear their concerns and ideas about 
how best to move forward in a way that 
does justice to this nominee, but also 
to our institution and our Constitu-
tion. 

To that end, our president, George 
Bush, has sent a letter to Senator 
DASCHLE and myself on this topic. 
Among his observations, he wrote the 
following: 

I ask Senators of both parties to come to-
gether to end the escalating cycle of blame 
and bitterness and to restore fairness, pre-
dictability, and dignity to the process. I ask 
that the Senate take action, including adop-
tion of a permanent rule, to ensure timely up 
or down votes on judicial nominations both 
now and in the future, no matter who is 
President or which party controls the Sen-
ate. This is the only way to ensure that our 
judiciary works and that good people remain 
willing to be nominated to the Federal 
bench. 

All senators should have a chance to have 
their voices heard and their votes counted. 
All Presidents should have their judicial 
nominees considered and voted upon in a rea-
sonable time. All nominees considered and 
voted upon in a reasonable time. All nomi-
nees should have the certainty of an up-or- 
down Senate vote within a reasonable time. 
All judges should have the assurance that 
vacancies on their courts will not persist for 
years. And all Americans should have the as-
surance that the federal courts will remain 
open and fully staffed to resolve their dis-
putes and protect their rights and liberties. 

As leader, I tend to listen closely and 
patiently to the deeply held opinions 
expressed on the floor in hopes we can 
rise above the moment and act as our 
Founders intended. I ask unanimous 
consent the letter dated March 11 to 
myself and Senator DASCHLE from the 
President of the United States be 
printed in the RECORD. 

There being no objection, the mate-
rial was ordered to be printed in the 
RECORD, as follows: 

THE WHITE HOUSE, 
Washington, DC, March 11, 2003. 

Hon. BILL FRIST, 
Majority Leader, U.S. Senate, Washington, DC. 

DEAR SENATOR FRIST: The Senate is debat-
ing the nomination of Miguel A. Estrada to 
be a Judge of the United States Court of Ap-
peals for the District of Columbia. Miguel 

Estrada’s life is an example of the American 
Dream. He came to this country from Hon-
duras as a teenager barely speaking English 
and went on to graduate with honors from 
Harvard Law School. He has argued 15 cases 
before the Supreme Court of the United 
States and served in the United States De-
partment of Justice under Presidents of both 
political parties. The American Bar Associa-
tion has given him its highest rating. When 
appointed, he will be the first Hispanic ever 
to serve on the D.C. Circuit. 

I submitted Mr. Estrada’s nomination to 
the Senate on May 9, 2001. But his nomina-
tion has been stalled for partisan reasons for 
nearly 2 years in which the Senate has not 
held a vote either to confirm or to reject the 
nomination. 

The Senate has a solemn responsibility to 
exercise its constitutional advice and con-
sent function and hold up or down votes on 
judicial nominees within a reasonable time 
after nomination. Senators who are filibus-
tering a vote on Miguel Estrada are flouting 
the intention of the United States Constitu-
tion and the tradition of the United States 
Senate. The filibuster is the culmination of 
an escalating series of back-and-forth tactics 
that have marred the judicial confirmation 
process for years, as many judicial nominees 
have never received up or down Senate votes. 
And now, a minority of Senators are threat-
ening for the first time to use ideological 
filibusters as a standard tool to indefinitely 
block confirmation of well-qualified nomi-
nees with strong bipartisan support. This has 
to end. 

The judicial confirmation process is bro-
ken, and the consequences for the American 
people are real. Because of the Senate’s fail-
ure to hold timely votes, the number of judi-
cial vacancies has been unacceptably high 
during my Presidency and those of President 
Bill Clinton and President George H.W. 
Bush. The Chief Justice has warned that the 
high number of judicial vacancies, when 
combined with the ever-increasing caseloads, 
leads to crowded courts and threatens the 
administration of justice. When under-
staffed, the Federal courts cannot act in a 
timely manner to resolve disputes that af-
fect the lives and liberties of all Americans. 
The courts cannot decide constitutional 
cases promptly, which harms people seeking 
to vindicate and protect their rights, and the 
courts cannot rule on commercial cases effi-
ciently, which hurts the economy, busi-
nesses, and workers. Our system of equal jus-
tice under law administered fairly and effi-
ciently is at risk. The American Bar Associa-
tion in 2002 accurately described the situa-
tion as an ‘‘emergency.’’ 

My concern about the state of the judicial 
confirmation process is not new. In June 
2000, I proposed timely votes for all nomi-
nees, stating that the confirmation process 
‘‘does not empower anyone to turn the proc-
ess into a protracted ordeal of unreasonable 
delay and unrelenting investigation.’’ In 
May 2001, when I announced my first judicial 
nominations, I urged the Senate to rise 
above the bitterness of the past and again 
asked that every judicial nominee receive a 
timely up or down vote. In October 2002, 
after nearly two additional years in which 
too many nominees did not receive votes, I 
proposed a specific, commonsense plan in-
volving all three Branches that, among other 
steps, would ensure that all judicial nomi-
nees receive an up or down Senate vote with-
in 180 days of nomination. 

Over the years, many Senators of both po-
litical parties have publicly agreed with the 
principle that every judicial nominee should 
receive a timely up or down Senate vote. 
Similarly, the Federal Judiciary, speaking 
through the Chief Justice in his 2001 Year- 
End Report, has stated that the Senate 

should ‘‘schedule up or down votes on judi-
cial nominees within a reasonable time after 
receiving the nomination.’’ 

I ask Senators of both parties to come to-
gether to end the escalating cycle of blame 
and bitterness and to restore fairness, pre-
dictability, and dignity to the process. I ask 
that the Senate take action, including adop-
tion of a permanent rule, to ensure timely up 
or down votes on judicial nominations both 
now and in the future, no matter who is 
President or which party controls the Sen-
ate. This is the only way to ensure that our 
Judiciary works and that good people remain 
willing to be nominated to the Federal 
bench. 

All Senators should have a chance to have 
their voices heard and their votes counted. 
All Presidents should have their judicial 
nominees considered and voted upon in a rea-
sonable time. All nominees should have the 
certainty of an up or down Senate vote with-
in a reasonable time. All Judges should have 
the assurance that vacancies on their courts 
will not persist for years. And all Americans 
should have the assurance that the Federal 
courts will remain open and fully staffed to 
resolve their disputes and protect their 
rights and liberties. 

As I stated last October, the current state 
of affairs in the United States Senate is not 
merely another round of political wrangling. 
It is a disturbing failure to meet a responsi-
bility under the Constitution. Our country 
deserves better, the process can work better, 
and we can make it better. The Constitution 
has given us a shared duty, and we must 
meet that duty together. Thank you for your 
attention to this important matter. 

Sincerely, 
GEORGE W. BUSH. 

Mr. FRIST. Mr. President, I will des-
ignate Senator HATCH to be in control 
of the remaining time on the Repub-
lican side. 

With that, I yield the floor. 
The VICE PRESIDENT. The Demo-

cratic leader is recognized. 
Mr. DASCHLE. Mr. President, I re-

gret to say that the White House and 
many of our Republican colleagues 
have twisted this debate beyond all 
recognition. It is sadly ironic that Re-
publicans now seek to cast this as a de-
bate about constitutionality, for it is 
Republicans who evidently are quite 
ready to throw over our Constitution’s 
enduring principles merely because 
they do not fit the politics of the mo-
ment. 

Democrats have been accused of sub-
verting the Constitution for mere po-
litical gain. We have been accused of 
subjecting a nominee to ‘‘unprece-
dented obstructionism.’’ We have been 
accused of employing these tactics in 
the service of racism. Enough is 
enough. It is time to call the rhetoric 
of some of our Republican colleagues 
for what it is: Rank hypocrisy and cyn-
ical manipulation of fact. 

While in the majority, Democrats fa-
cilitated the confirmation of 100 of the 
President’s nominees to the Federal 
bench. After proving our cooperation, 
we now have the temerity to ask one 
nominee a series of simple questions 
that go directly to the question of his 
qualifications and judicial tempera-
ment. 

We asked the administration to pro-
vide the documents the nominee draft-
ed during his tenure at the Department 
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of Justice, documents that have been 
provided by both Democratic and Re-
publican administrations in the past. 
We ask these questions not to score 
cheap political points but to fulfill our 
solemn obligations under the Constitu-
tion. 

The Senate, not just the Senate ma-
jority but the entire Senate, is re-
quired under the Constitution to pro-
vide advice and consent to the Presi-
dent on his nominations. All we have 
asked is that we be given the informa-
tion necessary to provide that in-
formed consent. Mr. Estrada, however, 
has chosen not to cooperate. 

That is his right. But it is our con-
stitutional duty to reserve our judg-
ment until we know the whole picture. 

Imagine a job applicant refusing to 
fill out the last four pages of a five- 
page application. 

You couldn’t get a job flipping burg-
ers with that response. Surely, the 
American people would not reward 
such intransigence with a lifetime ap-
pointment to the second-most powerful 
court in the land. 

Republicans disagree, and so it is the 
recalcitrance of the nominee and the 
administration, not Democratic oppo-
sition, that is responsible for this delay 
today. 

Today, Republicans, one after an-
other, will come to this chamber to 
claim that they are shocked that any 
nominee could be treated to this un-
precedented obstructionism. 

Let me be charitable and say that 
only willful amnesia allows our col-
leagues to levy such charges. 

In 1994, Senate Republicans stood be-
fore this chamber trying to persuade 
their colleagues to filibuster one of 
President Clinton’s nominations to the 
Federal bench. 

The current Chairman of the Judici-
ary Committee said then that the mi-
nority has to protect itself and those 
the minority represents.’’ 

In 2000, the Senate was forced to vote 
on cloture because for 4 years, Repub-
licans filibustered judicial nominee, 
Richard Paez and, for two years, Mar-
sha Berzon. 

Fifteen Republican Senators, includ-
ing Senator FRIST, Senator INHOFE, 
Senator CRAIG, Senator BROWNBACK, 
Senator DEWINE, and others voted to 
continue the filibuster of Richard Paez. 

Thirty Senators voted to ‘‘indefi-
nitely postpone‘‘—quoting from the 
resolution—Mr. Paez’s nomination, 
which had then been pending for more 
than 1,500 days. That’s right, 1,500 days. 

No Republicans objected then. No Re-
publican expressed concern for the un-
precedented obstructionism that could 
endanger the Constitution that we are 
likely to hear about this morning. 

No Republican dared to castigate his 
colleagues by calling the opposition to 
Mr. Paez ‘‘anti-Hispanic.’’ 

But the truth is, by comparison to 
the treatment of other nominees by the 
Republican majority, Mr. Paez and Ms. 
Berzon could almost be considered for-
tunate; at least their nominations 
made it to the floor. 

Under the Republican majority, more 
than 50 different Clinton administra-
tion judicial nominees saw their nomi-
nations killed, not because of the 
shared objections of 41 Republican Sen-
ators, but because a single Senator 
chose to place an anonymous hold on 
their nomination. These nominations 
never received a hearing or a vote in 
the Judiciary Committee, let alone 
consideration on the floor of the Sen-
ate. 

By describing this sad history, I do 
not mean to indicate how the con-
firmation process should work. It 
should not. 

The President promised he would 
work with us on his judicial nominees. 
But instead he continues to nominate 
many extraordinarily controversial 
candidates. 

We stand ready to cooperate in the 
nomination and confirmation of quali-
fied judges who will enforce the law 
and protect the rights of all Ameri-
cans. We demonstrated that on many 
occasions already in this Congress. 

But we fear that we will be kept 
waiting. 

The suggestion that the Democratic 
request for information is inappro-
priate is equally ludicrous. 

When Robert Bork was nominated to 
the Supreme Court, the Senate sought 
and received his memos as Solicitor 
General, including one to the President 
on the application of Executive privi-
lege to the case of the Nixon audio-
tapes. 

When Justice William Rehnquist was 
nominated to the Supreme Court, the 
Senate sought and received all of the 
memos that he had written as a clerk 
to Justice Robert Jackson. 

When Stephen Trott was nominated 
to the Ninth Circuit, the Senate sought 
and received line attorney memos re-
garding the appointment of special 
prosecutors. 

When Benjamin Civiletti was nomi-
nated to be Attorney General, the Sen-
ate sought and received his line attor-
ney memos regarding anti-trust settle-
ment recommendations. 

And when William Bradford Reynolds 
was nominated for Associate Attorney 
General, the Senate sought and re-
ceived his memos to the Solicitor Gen-
eral regarding a discrimination case, a 
school prayer case, and internal legal 
memos on a redistricting case. 

Our request for information from Mr. 
Estrada is both appropriate and well- 
grounded in precedent. Yet because 
that precedent stands in the way of 
their political ends, Republicans now 
seek to deny their own words and their 
own actions. 

They are here today claiming that 
the Constitution is threatened by the 
very same procedures they themselves 
employed. They are here today claim-
ing that the Constitution can be 
threatened by the very same powers 
that it grants. 

The Constitution is secure. The 
Democrats support it by refusing to let 
one third of our Government become a 
rubber stamp. 

Alexander Hamilton, foremost among 
the Framers in his support for a strong 
presidency, wrote in the Federalist Pa-
pers that the Senate’s role in confirma-
tions was an indispensable check on ex-
ecutive power. 

In explaining the advise and consent 
clause, he wrote: 

Might not [the President’s nomination] be 
overruled? I grant that it might. . . . [but] if 
by influencing the President be meant re-
straining him, that is precisely what must 
have been intended. 

Mr. President, every Member of this 
body took an oath ‘‘to uphold and de-
fend the Constitution of the United 
States.’’ That is exactly what Demo-
crats are doing. 

I yield the floor. 
The VICE PRESIDENT. The Senator 

from Utah is recognized. 
Mr. HATCH. Mr. President, I have 

listened to the distinguished majority 
leader, and I have been very interested 
in what he has had to say. The fact is, 
in spite of what he has said, there has 
never been a filibuster that has been 
successful against a circuit court of ap-
peals nominee—never—in the history 
of the Senate. 

During the time President Clinton 
was President of the United States, I 
was chairman of the committee for 6 
years. I admit there were some on our 
side who wanted to filibuster some of 
his nominees. I worked very hard and 
diligently to make sure no filibuster 
could succeed. As a matter of fact, I 
don’t think there was a serious, true 
filibuster at any time against any of 
the Clinton nominees. 

I suppose people can have their own 
viewpoint, but the fact is that we 
helped to make sure no filibuster would 
succeed. We on this side made sure— 
the leadership on this side, including 
myself as leader of the Judiciary Com-
mittee—that no filibuster would suc-
ceed. 

In fact, there is only one filibuster in 
the history of the country that has suc-
ceeded, and that was against Justice 
Fortas, back in 1968. I do not agree 
with that. I think it was the wrong 
thing then. It is the wrong thing now. 
It is really the big issue we are talking 
about today. 

With regard to the request for addi-
tional information from Mr. Estrada 
and the unfortunate claim that he has 
not cooperated with the other side, 
look at the transcript—almost 300 
pages long. It is one of the longest 
hearings on a circuit court of appeals 
nominee in history. Just look at the 
transcript. He answered question after 
question after question. 

Then every Democrat on the com-
mittee was given an opportunity to 
submit written questions. Only two 
did. The others didn’t avail themselves 
of that opportunity. They called that 
hearing a very fair hearing. It was con-
ducted by them. It could have gone on 
longer. They could have gone on an-
other day if they had wanted to, or 
more than 1 day, more than 2 days. 
They didn’t do it. The reason they 
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didn’t is that they thought they would 
never call him up anyway. Unfortu-
nately for them, they lost the election 
and today the Republicans are in con-
trol and he has been called to the floor. 
Once called to the floor, he deserves an 
up-or-down vote under our laws. 

They are saying that, in spite of an 
almost 9-hour committee hearing, in 
spite of having all of his briefs and his 
oral arguments before the Supreme 
Court in 15 cases, in spite of the fact 
that he has the unanimously well 
qualified highest recommendation of 
their gold standard, the American Bar 
Association, in spite of the fact that 
they have numerous other documents 
and records and have documented his 
cases, they are saying they do not 
know enough about Mr. Estrada so 
they have to go into the highly privi-
leged matters concerning recommenda-
tions for appeals, certiorari, and ami-
cus curiae matters, some of the most 
privileged documents in the history of 
the country, in the Solicitor General’s 
Office, in spite of the fact that seven 
living former Solicitors General have 
said that should never be allowed. 

In each of the cases that the distin-
guished majority leader has cited 
where some documents have been 
given, these documents were given pur-
suant to specific requests for docu-
ments. 

In this case, we have the generalized 
request of a fishing expedition into vir-
tually every document he ever worked 
on at the Solicitor General’s Office. No 
one has ever allowed a fishing expedi-
tion into these privileged documents of 
the Justice Department, let alone the 
Solicitor General’s Office. 

I join my colleagues here to voice 
grave concern over what appears to me 
to be a system in serious danger of 
breaking. I am talking about the sys-
tem by which the Senate exercises its 
constitutional obligation to provide 
advice and consent on judicial nomi-
nees. 

At the outset of my remarks, let me 
take a moment to set straight the 
proper role of the Senate in the con-
firmation of judicial nominees, start-
ing with the text of the Constitution. 
In its enumeration of presidential pow-
ers, the Constitution specifies that the 
confirmation of judges begins and ends 
with the President. The Senate has the 
intermediary role of providing advice 
and consent. Here is the precise lan-
guage of Article II, Section 2: 

The President . . . shall nominate, and by 
and with the Advice and Consent of the Sen-
ate, shall appoint . . . Judges of the supreme 
Court, and all other Officers of the United 
States, whose Appointments are not herein 
otherwise provided for, and which shall be 
established by Law. 

There is no question that the Con-
stitution squarely places the appoint-
ment power in the hands of the Presi-
dent. As Alexander Hamilton explained 
in The Federalist No. 66: 

It will be the Office of the President to 
nominate, and, with the advice and consent 
of the Senate, to appoint. There will, of 

course, be no exertion of choice on the part 
of the Senate. They may defeat one choice of 
the Executive, and oblige him to make an-
other; but they cannot themselves choose— 
they can only ratify or reject the choice he 
may have made. 

It is significant that the Constitution 
outlines the Senate’s role in the ap-
pointments process in the enumeration 
of presidential powers in Article II, 
rather than in the enumeration of con-
gressional powers in Article I. This 
choice suggests that the Senate was in-
tended to play a more limited role in 
the confirmation of Federal judges. 

Hamilton’s discussion of the Appoint-
ments Clause in The Federalist No. 76 
supports this reading. Hamilton be-
lieved that the President, acting alone, 
would be the better choice for making 
nominations, as he would be less vul-
nerable to personal considerations and 
political negotiations than the Senate 
and more inclined, as the sole decision 
maker, to select nominees who would 
reflect well on the presidency. The 
Senate’s role, by comparison, would be 
to act as a powerful check on ‘‘unfit’’ 
nominees by the President. As he put 
it, 

[Senate confirmation] would be an excel-
lent check upon a spirit of favoritism in the 
President, and would tend greatly to prevent 
the appointment of unfit characters from 
State prejudice, from family connection, 
from personal attachment, or from a view to 
popularity. 

This is a far cry from efforts we’ve 
seen over the past couple of years to 
inject ideology into the nominations 
process, and to force nominees to dis-
close their personal opinions on hot- 
button and divisive policy issues like 
abortion, gun control, and affirmative 
action which undoubtedly will come 
before the courts. 

Historically, deliberation by the Sen-
ate could be quite short, especially 
when compared to today’s practice. 
Take, for example, the 1862 nomination 
and confirmation of Samuel F. Miller 
to the United States Supreme Court. 
He was nominated, confirmed, and 
commissioned all on the same day! The 
Senate formally deliberated on his 
nomination for only 30 minutes before 
confirming him. His experience was not 
the exception. Confirmations on the 
same day, or within a few days, of the 
nomination were the norm well into 
the 20th century. 

Contrast the Estrada nomination. He 
waited nearly a year and a half for his 
confirmation hearing, which lasted for 
hours. His nomination is now in its 
fifth week of debate on the Senate 
floor, nearly 2 years after the President 
nominated him. Clearly, this is a far 
cry from the role for the Senate that 
the Framers contemplated. What was 
enumerated in the Constitution as ad-
vice and consent has in practice 
evolved to negotiation and cooperation 
in the best cases, and delay and ob-
struction in the worst cases—like that 
of Mr. Estrada. 

The Estrada nomination illustrates 
what is wrong with our current system 
of confirming judicial nominees. De-

spite a bipartisan majority of Senators 
who stand ready to vote on his nomina-
tion, a vocal minority of Senators is 
precluding the Senate from exercising 
its advice and consent duty. This is 
tyranny of the minority, and its is un-
fair. 

It is unfair to the nominee, who must 
put his life on hold while he hangs in 
endless limbo, wondering whether he 
will be confirmed. It is unfair to the ju-
diciary, our co-equal branch of govern-
ment, which needs its vacancies filled. 
It is unfair to our President, who has a 
justified expectation that the Senate 
will give his nominees an up-or-down 
vote. And it is unfair to the majority of 
Senators who are prepared to vote on 
this nomination. 

The filibuster of Mr. Estrada’s nomi-
nation also represents a new low in the 
annuals of judicial confirmations. If 
Mr. Estrada is not confirmed, he will 
be the first lower court judicial nomi-
nee defeated through a filibuster. More 
broadly, he will be the first judicial 
nominee, period, defeated through a 
party-line filibuster, since the fili-
buster of the Fortas nomination for 
Chief Justice was supported by Demo-
crats and Republicans alike. This bi-
partisan opposition was apparently 
well grounded, since Justice Fortas ul-
timately resigned from the Supreme 
Court amid allegations of ethical mis-
conduct. 

Of course, no such allegations of mis-
conduct surround Mr. Estrada—only 
pure partisan politics can be blamed 
for the obstruction of a vote on his 
nomination. Let me take a moment to 
illustrate. 

What does it take? There are so 
many Republican efforts to confirm 
Miguel Estrada that the nomination is 
in the fifth week of debate on the Sen-
ate floor. There is no end in sight. Sev-
enteen attempts for unanimous con-
sent to end the debate and have the 
vote were all rejected by our colleagues 
on the other side. The White House 
offer for Mr. Estrada to answer written 
questions was rejected by all but one 
Democratic Senator—all but one when 
they offered him to answer written 
questions. The White House offer for 
Estrada to meet with Senators was re-
jected by all but one Democratic Sen-
ator. 

It doesn’t sound to me as if they real-
ly want to know what is on his mind. 
In my opinion, they could easily do so 
by merely meeting with him and ask-
ing him any questions they want. 

Of course, cloture filed to end the de-
bate was rejected. 

The system is broken. This case illus-
trates it more than any other case that 
has ever come before the Senate. 

There can be little doubt that the 
breakdown in the Senate’s advice and 
consent role is not limited to Mr. 
Estrada’s nomination. All nominees for 
the circuit courts of appeals have suf-
fered, as these charts illustrate. 

Let me just go through this. I am 
talking about a system in danger of 
breaking. I think it is broken. This 
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shows the average days pending for cir-
cuit court nominees for the first 2 
years of a President’s tenure. In the 
case of Ronald Reagan, it took an aver-
age of 51 days for circuit court nomi-
nees to be pending before they got to a 
vote on the floor. In the case of Presi-
dent George Herbert Walker Bush, it 
took an average of 83 days in order to 
get a judge pending. In the case of 
President Clinton, it did go up. It took 
an average of 107 days. With George W. 
Bush, the current President, it has 
taken 355 days. 

That is a system in need of repair. 
What we are seeing is a slowdown in 
the confirmation of Federal judges. 

Look at this: Again, a system in dan-
ger of breaking. 

The confirmation rate of circuit 
court nominees for the first 2 years: 
Reagan, 95 percent; Bush, 96 percent; 
and, Clinton, 86 percent of his circuit 
court nominees were confirmed. George 
W. Bush has 53 percent. 

Mr. SARBANES. Mr. President, will 
the Senator yield for a question? Does 
the Senator have a chart that would 
indicate the very same information but 
would take the Clinton nominees in the 
first 2 years when the control of the 
Senate was in the Senator’s party? 

Mr. HATCH. I don’t have that chart. 
Mr. SARBANES. Wouldn’t that be a 

more pertinent chart? 
Mr. HATCH. Let me put it this way: 

If we had not gone through— 
Mr. SARBANES. The Senator picked 

the Clinton years when his own party 
was in the majority. 

Mr. HATCH. That is right. 
Mr. SARBANES. What is happening 

here—my perception, at least—is that 
what the Senator is now complaining 
about is a tactic which was instituted 
by the other side of the aisle in the 
very recent past. 

Now we are being told this isn’t the 
right way to do business. But no one on 
that side of the aisle said it wasn’t the 
right way to do business only a few 
years ago when they were doing ex-
actly the same thing. 

Mr. HATCH. May I reclaim my time? 
The VICE PRESIDENT. The Senator 

from Utah has the floor. 
Mr. HATCH. If the Senator has ques-

tions, I will be happy to take them. In 
the case of President Clinton, yes, in 
the first 2 years it was 86 percent. Yes, 
JOE BIDEN was chairman at that time. 
Yes, the Republicans cooperated to 
make sure those circuit court nomi-
nees went through. In the first 2 years 
of George W. Bush, the Democrats were 
in control of the committee. We co-
operated all we could. That is the best 
we could get done. I think those statis-
tics still stand up very strongly. 

What we are seeing is a slowdown in 
the confirmation of Federal judges—a 
systematic and calculated effort to 
block the nominees of the President of 
this country from the Federal bench. It 
is time to stop it. It is time to reform 
the system, to de-escalate. The first 
step, of course, is to vote on Mr. 
Estrada’s confirmation. But there is 

much more that we can do to ensure 
that no other judicial nominee repeats 
this experience. I urge my colleagues 
to join me in my efforts to put an end 
to partisan politics in the confirmation 
process. 

I have to say, both sides have not 
been right in this process in the past 
years. I am not trying to just find fault 
there, but one fault I can find: Never in 
the history of this country has there 
been a filibuster succeed against a cir-
cuit court of appeals nominee. To 
argue that he has not provided enough 
documentation or enough answers 
when they refused to meet with him, 
refused to submit written questions, 
when they had one of the longest hear-
ings on record for a circuit court of ap-
peals nominee, when they have a mas-
sive amount of documents, not only all 
the arguments he made before the Su-
preme Court but his briefs as well and 
a tremendous, almost 300-page record 
of proceedings before the committee, it 
certainly makes my point. 

To come here and say that we now 
have to have privileged records on a 
fishing expedition that doesn’t name 
anything specifically seems to me to 
fly in the face of what is right and 
proper. 

As I understand it, we will go back 
and forth. I yield the floor. 

The VICE PRESIDENT. Under the 
previous order, the Senator from Mas-
sachusetts is recognized for 10 minutes. 

Mr. KENNEDY. Mr. President, Re-
publicans claim that we do not have a 
right to an extended debate on a judi-
cial nominee lacks any foundation. The 
Constitution gives a strong role to the 
Senate in confirming federal judges. 
Both the text of the Appointments 
Clause of the Constitution and the de-
bates over its adoption make clear that 
the Senate should play an active and 
independent role in selecting judges. 

The Constitutional Convention met 
Philadelphia from late May until mid- 
September of 1787. On May 29, 1787, the 
Convention began its work on the Con-
stitution with the Virginia Plan intro-
duced by Governor Randolph, which 
provided ‘‘that a National Judiciary be 
established, to be chosen by the Na-
tional Legislature.’’ Under this plan, 
the President had no role at all in the 
selection of judges. 

When this provision came before the 
Convention on June 5th, several mem-
bers were concerned that having the 
whole legislature select judges was too 
unwieldy. James Wilson suggested an 
alternative proposal that the President 
be given sole power to appoint judges. 
That idea had almost no support. Rut-
ledge of South Carolina said that he 
‘‘was by no means disposed to grant so 
great a power to any single person.’’ 
James Madison agreed that the legisla-
ture was too large a body, and stated 
that he was ‘‘rather inclined to give 
[the appointment power] to the Senato-
rial branch’’ of the legislature, a group 
‘‘sufficiently stable and independent’’ 
to provide ‘‘deliberate judgments.’’ 

A week later, Madison offered a for-
mal motion to give the Senate the sole 

power to appoint judges and this mo-
tion was adopted without any objec-
tion. On June 19, the Convention for-
mally adopted a working draft of the 
Constitution, and it gave the Senate 
the exclusive power to appoint judges. 

On July 18, the Convention re-
affirmed its decision to grant the Sen-
ate the exclusive power. James Wilson 
again proposed ‘‘that the Judges be ap-
pointed by the Executive’’ and again 
his motion was overwhelmingly de-
feated. The issue was considered again 
on July 21, and the Convention again 
agreed to the exclusive Senate appoint-
ment of judges. In a debate concerning 
the provision, George Mason called the 
idea of executive appointment of Fed-
eral judges a ‘‘dangerous precedent.’’ 

Not until the final days of the Con-
vention was the President given power 
to nominate Judges. On September 4, 2 
weeks before the Convention’s work 
was completed, the committee pro-
posed that the President should have a 
role in selecting judges. It stated: ‘‘The 
President shall nominate and by and 
with the advice and consent of the Sen-
ate shall appoint judges of the Supreme 
Court.’’ 

The debates, make clear, however, 
that while the President had the power 
to nominate judges, the Senate still 
had a central role. That is what the de-
bate made clear. For instance, Gov-
ernor Morris of Pennsylvania described 
the provision as giving the Senate the 
power ‘‘to appoint Judges nominated to 
them by the President. 

The Convention, having repeatedly 
rejected proposals that would lodge ex-
clusive power to select judges with the 
executive branch, could not possibly 
have intended to reduce the Senate to 
a rubber stamp role. 

The reasons given by delegates to the 
Convention for making the selection of 
judges a joint decision by the President 
and the Senate are as relevant today as 
they were in 1787. The Framers refused 
to give the power of appointment to a 
‘‘single individual.’’ They understood 
that a more representative judiciary 
would be best served by giving Mem-
bers of the Senate a major role. 

The Senate has never hesitated to 
fully exercise this power. During the 
first 100 years after ratification of the 
Constitution, 21 of 81 Supreme Court 
nominations—one out of four—were re-
jected, withdrawn, or not acted on. 
During these confirmation debates, ide-
ology often mattered. John Rutledge, 
nominated by George Washington, 
failed to win confirmation as Chief 
Justice in 1795. Alexander Hamilton 
and other Federalists opposed him be-
cause of his position on the controver-
sial Jay Treaty. A nominee of Presi-
dent James Polk was rejected because 
of his anti-immigration position. A 
nominee of President Hoover was re-
jected because of his anti-labor view. 

A very substantial number of us be-
lieve that we are facing another his-
toric constitutional confirmation 
which only the Senate’s power and 
processes can resolve. Our President 
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has embarked on a course that threat-
ens the balance of powers and the inde-
pendence of the judiciary. His legal ad-
visors have set him on a course to 
stack the U.S. Courts with judges who 
will judge in accordance with a narrow 
and extreme set of views, views outside 
of the judicial mainstream and aimed 
at making draconian and sudden 
changes in the direction of life and lib-
erty in this Nation. President Bush is 
not the originator of this court-stack-
ing plan. It began decades ago with his 
predecessors in the White House and 
Justice Department. It has been en-
abled by the successful efforts of some 
in our own body to retard the filling of 
judicial vacancies over the past two 
presidential terms. 

The White House and its allies have 
not been bashful about admitting their 
radical goal. Our own respect for the 
judiciary leaves no doubt that our 
President was lawfully elected. But 
there is not the slightest basis for the 
argument that any popular mandate 
supports such a massive shift in judi-
cial direction. 

As Senators we have the power, and 
the responsibility to ourselves, our 
constituencies and our institution, to 
resist revolutionary change in the bal-
ance of power. We have the power—and 
responsibility—to reject the notion 
that a President can suddenly fashion 
the judiciary in his own image. We 
have a special responsibility to do so 
when the Senate is so evenly divided 
that, after due consideration and de-
bate based on all the necessary infor-
mation, the switch of a few votes could 
change the result. We certainly have 
the obligation to do so when the Execu-
tive Branch prevents us from exer-
cising our assigned constitutional pow-
ers of advice and consent by depriving 
us of any access to the only documents 
which might tell us what kind of a 
judge a nominee will be—the very doc-
uments which the President’s lawyers 
used to select and vet the nominee. 

The issue before us today is about 
much more than Miguel Estrada. It is 
about the essential nature of our gov-
ernment; it is about the core values of 
the Senate; it is about our history and 
our legacy. 

We must not let the Founders down. 
We must not let our predecessors down. 
We must not let our constituents down. 
We must not let our Nation down. 

The VICE PRESIDENT. Who yields 
time? 

Mr. HATCH. Mr. President, I yield 5 
minutes to the Senator from Pennsyl-
vania. 

Mr. SPECTER. Mr. President, I begin 
by taking direct issue with the argu-
ments by the Senator from Massachu-
setts. The advice and consent function 
set forth in the Constitution has been 
consistently interpreted for 216 years 
to confirm Presidential nominations, 
unless there is a reason not to. That 
has been the practice. Now we have a 
new position advocated by the Demo-
crats, saying if there are 41 obstruc-
tors, then the Democrats want an equal 

share in the process of judicial selec-
tion. 

The Senator from South Dakota 
raised the consideration that no one on 
this side of the aisle had spoken up, 
when in effect the shoe was on the 
other foot when the Democrats con-
trolled the White House and Repub-
licans controlled the Senate. There 
were those on this side of the aisle who 
spoke up and said worthy nominees 
submitted by President Clinton should 
be confirmed. I was one of them. We did 
confirm a number of contested nomina-
tions: Judge Richard Paez, Marsha 
Berzon, Roger Gregory, and others. 

So it is true there have been delays 
when one party has controlled the 
White House and the other party has 
controlled the Senate. And Republicans 
are not blameless in this process. But I 
submit that in the 107th Congress, with 
President Bush in the White House and 
the Democrats in control of the Sen-
ate, the process has been carried to 
great extreme. This year, with the Re-
publicans controlling both the White 
House and the Senate, we have had the 
unprecedented position of a filibuster 
on a judge for the court of appeals. 

In the history of the judicial con-
firmation process, there has been only 
one prior filibuster, and that was on 
Justice Abe Fortas, nominated to be 
Chief Justice. That involved an issue of 
integrity, and that was a bipartisan fil-
ibuster. We had, perhaps, the most bit-
ter contest on confirmation when Cir-
cuit Judge Clarence Thomas was up for 
confirmation to the Supreme Court. 
Within 50 minutes, let alone 5 minutes, 
I could not begin to summarize the 
contest there on the bitterness of the 
proceedings. Justice Thomas was con-
firmed 52–48. But no one suggested 
there ought to be a filibuster. The reg-
ular rule was followed. Even though 
there was a tie vote in the Judiciary 
Committee, which would not custom-
arily, under Judiciary Committee 
rules, permit the matter to be ad-
vanced to the full body, it did come to 
the full Senate and there was no fili-
buster, and Justice Thomas was con-
firmed. 

When the Democrats—and I very 
much deplore the partisan nature of 
this debate, but it is a matter of Demo-
crats versus Republicans, and it is my 
hope we will find a way to solve it. 
When the Democrats raise issues about 
Miguel Estrada answering more ques-
tions, or raise the contention that his 
work as an assistant Solicitor General 
ought to be disclosed, they are, pure 
and simple, red herrings. 

A long litany of nominees have come 
before the Judiciary Committee who 
have declined to answer questions and 
have been confirmed. In the judicial 
process, judges are not expected to give 
opinions until there is a case in con-
troversy, until there are facts, until 
briefs are submitted, until there is oral 
argument, until there is deliberation 
among the judges, then a decision is 
made—not to answer a wide variety of 
hypothetical questions that are posed 
in nomination proceedings. 

On the confirmation process of 
Merrick Garland, I asked the question: 
Do you favor, as a personal matter, 
capital punishment? 

Mr. Garland replied: This is really a 
matter of settled law now. The Court 
has held that capital punishment is 
constitutional and lower courts are ex-
pected to follow the rule. 

Because of time limitations, I shall 
not go into detail on that. When Mar-
sha Berzon appeared before the com-
mittee, she was asked by Senator Rob-
ert Smith about the abortion issue. 
Marsha Berzon was later confirmed. 

I ask for 2 additional minutes. 
Mr. HATCH. Mr. President, I yield 

the Senator 2 more minutes. 
Mr. SPECTER. Marsha Berzon re-

sponded that the matter was settled, 
regardless of what her views were. A 
similar response was given by Judith 
Rogers to questions by former Senator 
Cohen. 

With respect to Miguel Estrada’s 
work as an Assistant Solicitor General, 
seven former Solicitors General wrote 
to Senator LEAHY, laying out the fact 
that it is of ‘‘vital importance of can-
dor and confidentiality in the Solicitor 
General’s decision-making process that 
Miguel Estrada’s work should not be 
disclosed.’’ 

I am delighted that we have been 
joined by a number of Senators from 
the other side of the aisle. It is my 
hope that we will yet get five addi-
tional Senators who will break the 
deadlock and we will move to cloture 
and we will end this debate. 

This controversy is poisoning the 
Senate beyond any question. It is dis-
tracting the Senate from other very 
important business. I hope we will find 
a way out promptly and ultimately es-
tablish a protocol so many days after a 
nomination is submitted, a hearing by 
the Judiciary Committee; so many 
days later, a committee vote; so many 
days later, floor action; so that regard-
less of what party controls the White 
House and what party controls the 
Senate, the public business will be at-
tended to and the partisanship will be 
taken out of the selection and con-
firmation of Federal judges. 

I yield the floor. 
The VICE PRESIDENT. Under the 

previous order, the Senator from Ne-
vada is recognized for 5 minutes. 

Mr. REID. My colleagues on the 
other side of the aisle argue that the 
Senate’s extended debate over Mr. 
Estrada’s nomination is somehow un-
constitutional. This is, at the very 
least, curious. They say Senate rule 
XXII, which allows for cloture on judi-
cial nominations, is unconstitutional. 
Very curious. That rule provides that a 
vote of 60 Members of this body may 
end debate. 

They point to the Constitution which 
provides several examples where a 
supermajority is required to approve a 
measure. Since nominations are not 
mentioned, they argue, only a simple 
majority should be required. 

But the majority’s focus on the vote 
count misses the point. If cloture had 
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not been extended to nominations, 
among other things, in 1949, what 
would be the result? Well, maybe a sin-
gle Senator could engage in unlimited 
debate. There would be no provision 
whatsoever to cut off that debate. 
There would be no provision to get to a 
vote—whether it be a supermajority or 
a majority vote. 

Surely my colleagues do not argue 
that extended debate in the world’s 
greatest deliberative body is unconsti-
tutional. 

We will continue to exercise our 
right to debate this nominee until he 
answers the Judiciary Committee’s 
questions and provides the committee 
with his memoranda. 

The vigorous debate we continue to 
have on the Estrada nomination re-
flects our fidelity to our constitutional 
obligations to advise and consent to 
Presidential judicial nominees. 

It is that role that is the proper sub-
ject of a constitutional debate. 

What did the Founding Fathers have 
in mind when they made that provi-
sion? In the Federalist Paper No. 47, 
James Madison, quoting Montesquieu, 
stated: 

There can be no liberty where the legisla-
tive and executive powers are united in the 
same person, or body of magistrates. 

In Federalist No. 76, Alexander Ham-
ilton was more specific when he ex-
plained that the Senate’s role: 

[w]ould be an excellent check upon a spirit 
of favoritism in the President, and would 
tend greatly to prevent the appointment of 
unfit characters [while serving as an] effica-
cious source of stability in the Administra-
tion. 

In a lecture at the Heritage Founda-
tion in 1993, David Forte said, in Fed-
eralist No. 10 and 51, Madison proposed 
division within the central government 
into a complex separation of powers. 
Forte said: 

The liberties of the people would therefore 
be protected, first by the residuum of sov-
ereignty left to the states, and secondly, by 
tying different constituencies to separate 
parts of the federal government—House of 
Representatives, Senate, Executive, and Ju-
diciary—and giving each branch some part of 
each other’s powers in order to defend itself 
against any branch’s aggrandizement of its 
own powers. 

As Justice Brandeis said in Myers v. 
United States: 

The doctrine of separation of powers was 
adopted by the Convention of 1787 not to pro-
mote efficiency, but to preclude the exercise 
of arbitrary power. 

Justice Brandeis went on to say: 
The purpose was not to avoid friction, but, 

by means of the inevitable friction incident 
to the distribution of the governmental pow-
ers among three departments, to save the 
people from autocracy. 

Indeed, this is the heart of the 
Estrada debate. The administration 
has advised this nominee not to answer 
our questions. It refuses to turn over 
documents which have been provided in 
the past and which would help evaluate 
this nominee. 

The administration has made it im-
possible for the Senate to fulfill its 
constitutional duty. The White House 

seeks to wield unchecked power over 
the appointment of lifetime Federal 
judges, but that is not what the Found-
ers of our country had in mind or what 
the Constitution provides. The Con-
stitution divides power over nomina-
tions between the President and the 
Senate. 

In an article in the Emory Law Jour-
nal, Professor Carl Tobias discussed 
how that intent of the Constitution’s 
drafters has been carried out: 

The Senate has actively participated in 
naming judges since the chamber’s creation 
because members of this body have a signifi-
cant stake in affecting . . . appointments. 

He continued: 
There has also been a venerable tradition 

in the senatorial involvement in the choice 
of nominees. . . . The state’s senators or sen-
ior elected officials who are members of the 
President’s political party have ordinarily 
recommended candidates whom the Chief Ex-
ecutive in turn has nominated. 

In short, judicial selection has been a 
shared responsibility of the President and 
the Senate. . . . 

I would add that this is as the Found-
ers intended. 

The Cato Institute’s ‘‘Handbook for 
Congress’’ puts it quite nicely: 

More important than knowing a nominee’s 
‘‘judicial philosophy’’ is knowing his philos-
ophy of the Constitution. For the Constitu-
tion, in the end, is what defines us as a na-
tion. 

The Constitution defines the role of 
the President and the role of the Sen-
ate— 

The VICE PRESIDENT. The Senator 
has spoken for 5 minutes. 

Mr. REID. Mr. President, Senator 
KENNEDY used all his time. I ask for an 
additional minute. 

The VICE PRESIDENT. The Senator 
is recognized. 

Mr. REID. Continuing with the 
quote: 

More important than knowing a nominee’s 
‘‘judicial philosophy’’ is knowing his philos-
ophy of the Constitution. For the Constitu-
tion, in the end, is what defines us as a na-
tion. 

The Constitution defines the role of 
the President and the role of the Sen-
ate in the process of selecting lifetime 
Federal judges. It is a shared responsi-
bility. This administration and this 
nominee seek to exercise near total 
power over that process. If there is 
something unconstitutional afoot in 
the consideration of Mr. Estrada’s 
nomination, it is that the President 
seeks to prevent the Senate from exer-
cising its constitutional duty. 

Mr. HATCH. Mr. President, I yield up 
to 5 minutes to the distinguished Sen-
ator from Texas. 

The VICE PRESIDENT. The Senator 
from Texas is recognized. 

Mr. CORNYN. I thank the Chair. 
Mr. President, Daniel Webster once 

said that ‘‘justice is the greatest inter-
est of man on Earth.’’ I cannot help but 
think of that phrase as I read from to-
day’s letter from President George W. 
Bush, which was previously admitted 
as part of the RECORD, when he says: 

The Chief Justice warns that the high 
number of judicial vacancies, when combined 

with the ever-increasing caseloads, leads to 
crowded courts and threatens the adminis-
tration of justice. 

It has also long been recognized that 
‘‘justice delayed is justice denied,’’ and 
that is exactly what is happening to 
American citizens throughout this 
country, while President Bush’s judi-
cial nominees are being filibustered 
and slow boated. The President is being 
denied his prerogative of choosing his 
nominees for Federal benches subject 
to the advice and consent, the proper 
constitutional role of the Senate, being 
exercised. 

I rise this morning with great con-
cern about the state of our judicial 
confirmation process, something that 
Senator SPECTER and others have com-
mented on. They have called for re-
form, for a fresh start, and I believe 
that is called for. 

The Constitution makes clear that 
the President appoints judges with the 
advice and consent of the Senate. It 
has long been established, by constitu-
tional text, by Senate tradition, and by 
Supreme Court precedent, that that 
means a majority of the Senate. But 
today, a bipartisan majority of the 
Senate is being denied the opportunity 
to vote on Miguel Estrada, by a minor-
ity that is intent on changing the 
rules, applying a double standard, and 
denying Miguel Estrada an up-or-down 
vote in this Chamber. 

Somehow, this process has disinte-
grated to the point where a partisan 
minority of the Senate will not even 
allow a bipartisan majority to vote. 
This, of course, is not what the Con-
stitution says or what the Founders 
had in mind. Our Founders never in-
tended that the judicial confirmation 
process would become so poisonous as 
it has today. 

This filibuster, this act of preventing 
a bipartisan majority from expressing 
its consent to Mr. Estrada’s nomina-
tion, is, as we have heard, without 
precedent. 

I could not help but think also about 
last year’s debate over the confirma-
tion of another nominee of President 
Bush, someone with whom I served on 
the Texas Supreme Court, and that is 
Justice Priscilla Owen, who will come 
up again this Thursday for another 
hearing in the Senate Judiciary Com-
mittee. 

Some people during that process 
criticized the Texas system of electing 
judges, one that has been established in 
our constitution since Reconstruction 
and which also is replicated in the con-
stitutions of other States. 

Justice Owen has, as I have, long 
been an advocate for reforming the way 
in which Texas selects judges. But, Mr. 
President, whatever the problems the 
various States may have in their judi-
cial selection systems, nothing—abso-
lutely nothing—compares to how badly 
broken the system of judicial con-
firmation is here in Washington, DC. 

In Texas, at least, the people are 
given a choice of judicial nominees and 
there is an opportunity for debate and 
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discussion and, at long last, there is a 
vote. Whatever you can say about the 
process, we always get there. We al-
ways hold a vote. 

Somehow we have lost our way in the 
Senate. When the President nominates 
individuals of high caliber to serve the 
American people through an appoint-
ment to the Federal bench, and bipar-
tisan majorities of the Senate stand 
enthusiastically ready to confirm those 
individuals, the process of confirming 
these highly qualified nominees is sim-
ply obstructed. 

As I say, I have long believed we need 
a fresh start, as articulated by others, 
to the judicial confirmation process, 
and the first step would be to bring 
this fine judicial nominee, Miguel 
Estrada, to a vote. It has already been 
too long. It is time to vote. 

I yield the floor. 
The VICE PRESIDENT. Who yields 

time? 
Under the previous order, the Sen-

ator from Illinois is recognized for 5 
minutes. 

Mr. DURBIN. I thank the Chair. 
Mr. President, this is a curious situa-

tion: A person with an extraordinary 
background, Miguel Estrada, coming to 
the United States as an immigrant 
with limited knowledge of English, in a 
few years rises to the top of the Har-
vard Law School; he then goes on to 
work in the Solicitor General’s Office 
dealing with Supreme Court decisions, 
working in the Department of Justice 
at the very highest levels. 

It is an extraordinary story of per-
sonal achievement, academic achieve-
ment, and professional achievement. 
That is why the conduct of Miguel 
Estrada during this confirmation proc-
ess has been so puzzling. 

I believe he has received bad advice. 
I think the people at the Department 
of Justice who said to him, whatever 
you do do not answer questions di-
rectly, they were not fair to Miguel 
Estrada. 

When you consider the questions 
which he refused to answer, these were 
not unreasonable questions. My col-
league and friend from Alabama, Sen-
ator SESSIONS, regularly asked Demo-
cratic nominees the same questions we 
asked of Miguel Estrada in reference to 
Supreme Court Justices whom he ad-
mired, in reference to Supreme Court 
decisions with which he agreed or dis-
agreed. No one argued that this was 
out of bounds or unfair. They said Sen-
ator SESSIONS was entitled to ask that 
of judicial nominees. 

I have before me Richard Paez, Mar-
sha Berzon, all of the different Demo-
cratic nominees who faced those very 
questions and answered them, as they 
should have. 

When the same questions were posed 
to Miguel Estrada, his handlers at the 
Department of Justice said: Stay away 
from those questions. Do not answer 
those questions. 

When Senator SCHUMER of New York 
asked Miguel Estrada about Supreme 
Court decisions that he would take ex-

ception to within the last 40 years, or 
even beyond, he went on to say: 

I ought not to undertake to, in effect, hold 
the Court to task for the purpose of having 
gotten something wrong when I haven’t been 
in their shoes in the sense of having had ac-
cess to all of the materials, argument, re-
search, and deliberation that they had. 

He ducked the question, a question so 
basic that a law student in a constitu-
tional law course would answer that 
question. But Miguel Estrada refused. 
And that raises another question. I 
think he has received poor advice from 
the White House, because the White 
House has said that he cannot produce 
for us documentation that really tells 
the story of his legal views, docu-
mentation that has been presented by 
many nominees. They have said, no, we 
are stonewalling it; we are not going to 
release that information to Congress. 
So now Miguel Estrada is stalled in the 
Senate because he has refused to co-
operate in the questioning, refused to 
produce the documents, refused to an-
swer basic questions which Republican 
Senators asked time and again of 
Democratic nominees, fair questions, 
reasonable questions. 

This last weekend, I went to Ala-
bama. It was my first visit to that 
State ever. I went with a group known 
as Religion in Politics, with Congress-
man JOHN LEWIS and Senator SAM 
BROWNBACK, to visit in Montgomery, 
Selma, and Birmingham, the sites of 
some of the most dramatic historic 
events in the civil rights movement in 
America. It was something to stand on 
Edmund Pettus Bridge in Selma with 
JOHN LEWIS on Saturday near the 38th 
anniversary of that march, at the exact 
spot where he was beaten down, hit in 
the head, suffered a concussion. JOHN 
LEWIS said to me: There never would 
have been a Selma to Montgomery 
march were it not for the courage of 
one Federal district court judge, Frank 
Johnson. Frank Johnson, a Republican 
appointee under the Eisenhower admin-
istration, stood up for what was right 
in the civil rights movement. With his 
courage, he not only had death threats 
on a regular basis, his mother’s home 
was fire bombed. This man had the 
courage to stand up for the right thing. 

When he passed away, Senator HATCH 
was right to introduce a resolution 
honoring Frank Johnson for his cour-
age, saying that he had the courage to 
stand up against Plessy v. Ferguson, 
separate but equal. He had the courage 
to argue for one man one vote before 
its time had come. 

I put that experience in the context 
of this conversation. This is not a rou-
tine decision. This is not another thing 
that the Senate should consider as part 
of some process that really we do not 
have to dwell on. We are appointing 
men and women to positions on the 
bench where they can make historic 
decisions. Frank Johnson did. 

The court that Miguel Estrada as-
pires to is an even higher court, the 
second highest court in the land. Would 
it not have been reasonable for Miguel 

Estrada to have said that he disagreed 
with Plessy v. Ferguson, the basis of 
segregation in America for almost 100 
years? He refused, and that is why his 
nomination languishes. 

I yield the floor. 
The VICE PRESIDENT. The Senator 

from Utah. 
Mr. HATCH. I yield 4 minutes to the 

distinguished Senator from South 
Carolina. 

The VICE PRESIDENT. The Senator 
from South Carolina is recognized. 

Mr. GRAHAM of South Carolina. Mr. 
President, I have been in the Senate 
now for a couple of months at most—it 
seems longer—and I am bearing wit-
ness to a change in the Constitution I 
never envisioned I would be a witness 
to. 

The minority on the other side, not 
all of them because some of them voted 
to allow Miguel Estrada a vote up or 
down, are, in effect, changing the Con-
stitution. We can have an academic de-
bate whether it is legal or not, but 
there are five situations in the Con-
stitution where the Framers required a 
supermajority vote. Confirming a judge 
was not one of them. We are witnessing 
and we are part of a change to our Con-
stitution by the fact that they are fili-
bustering this judge requiring 60 votes 
to confirm a judge. 

Why is this happening? What is going 
on? It is not about the way questions 
were answered. It is not about getting 
memos that no Solicitor General would 
allow to be released on their watch, 
Democrat or Republican. This is a cal-
culated effort by our friends on the 
other side post-2002 election to go after 
our President. 

They had a meeting before Miguel 
Estrada had a hearing, and their meet-
ing was about: You are laying down too 
much for President Bush. You need to 
stand up to him. 

They made a calculated decision to 
stand up to him by going after his 
judges. They are, in effect, changing 
the Constitution, and this is wrong. It 
is wrong politically and it is wrong 
constitutionally. Whether it is illegal, 
I do not know, but I know it is going to 
hurt our country and history will judge 
us poorly for allowing this to happen. 

This is an effort to go after the Presi-
dent in a way that no other party has 
ever gone after a President before, and 
we will pay a price as a nation if this 
is successful. 

I know my colleagues are better than 
this. I know they are capable of doing 
better than this because I can read 
what they said on other occasions 
when the shoe was on the other foot. 

When I came to the Chamber a few 
minutes ago, the Senator from Massa-
chusetts was giving us a history lesson 
about the role of the Senate and the 
President in confirming judges. This is 
what he said on March 7, 2000: Over 200 
years ago, the Framers of the Constitu-
tion created a system of checks and 
balances to ensure that excessive 
power is not concentrated to any 
branch of the Government. The Presi-
dent was given the authority to nomi-
nate Federal judges with the advice 
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and consent of the Senate. The clear 
intent was for the Senate to work with 
the President, not against him, in the 
process. In recent years, however, by 
refusing to take timely action on so 
many of the President’s nominees, the 
Senate has abdicated its responsibility. 

He was right then. He could see at 
that moment the problems that were 
being created for this country if we 
overly played politics with judicial 
nominations. He is wrong today be-
cause he is blinded by the politics of 
2002. 

We owe it to Americans across the 
country to give these nominees a vote. 
If our Republican colleagues do not 
like them, do not like their answers, do 
not like the way they are behaving, do 
not like the advice they are getting—I 
am adding this now—vote against 
them, but give them a vote. That was 
Senator KENNEDY, February 3, 1998. 

If Senators want to vote against 
somebody, vote against them. I respect 
that. State their reasons. I respect 
that. But do not hold up a qualified ju-
dicial nominee. 

Senator LEAHY said: I have stated 
over and over again on this floor that I 
would object and fight against any fili-
buster on a judge, whether somebody I 
opposed or somebody I support. I 
thought the Senate should do its duty 
by giving them a vote. 

They were right then. They could see 
clearly. 

Mr. LEAHY. The Senator happened 
to mention my name. I ask if the Sen-
ator will yield? 

Mr. GRAHAM of South Carolina. Yes. 
Mr. LEAHY. Would the Senator be 

willing to state the whole quote? He 
has left out a very significant part in 
that quote. Is he willing to put the 
whole quote, the accurate quote? 

Mr. GRAHAM of South Carolina. Ab-
solutely. 

The VICE PRESIDENT. The time has 
expired. 

Mr. GRAHAM of South Carolina. I 
will be glad to do that. Could I, in turn, 
ask the Senator a question? 

The VICE PRESIDENT. The Sen-
ator’s time has expired. 

Who yields time? 
Mr. HATCH. I will yield time for the 

question. 
Mr. GRAHAM of South Carolina. Is 

Senator LEAHY willing to answer my 
question? 

Mr. LEAHY. Mr. President, whose 
time is this on? 

The VICE PRESIDENT. The time of 
the Senator from Utah. 

Mr. LEAHY. Is the Senator from 
North Carolina going to answer the 
question I asked him? Is he willing to 
read the whole quote? The Senator 
from South Carolina. 

Mr. GRAHAM of South Carolina. 
South Carolina. 

Mr. LEAHY. I beg your pardon. I 
apologize. Will the Senator from South 
Carolina be willing to read the whole 
quote? 

Mr. GRAHAM of South Carolina. Ab-
solutely. Rather than taking the time, 
I will put it in the RECORD. 

Mr. LEAHY. If the Senator would 
read the whole quote in context, I am 
happy to answer any questions he has. 
If he is unwilling— 

Mr. GRAHAM of South Carolina. Ab-
solutely, I will. I do not have it, but if 
somebody will give it to me. 

Mr. LEAHY. It is obvious that the 
Senator from South Carolina did not 
have the whole quote or he would not 
have quoted me out of context so 
badly. 

The VICE PRESIDENT. The addi-
tional time of the Senator from South 
Carolina has expired. 

Who yields time? Under the previous 
order, the Senator from New York is 
recognized. 

Mr. HATCH. I yield time for the dis-
tinguished Senator from South Caro-
lina to complete his question, and I 
hope the distinguished Senator from 
Vermont will answer his question. 

The VICE PRESIDENT. The Senator 
from South Carolina is recognized. 

Mr. GRAHAM of South Carolina. I do 
not want to misquote the Senator. I do 
not want to put words in his mouth. I 
do not want to take one part of his 
quote to suggest it means something 
that it really does not. 

My question simply put: In June 1998, 
was the Senator trying to tell the Sen-
ate that it is wrong to filibuster a 
judge? 

Mr. LEAHY. Mr. President, am I re-
sponding on the time of the Senator 
from Utah? 

The VICE PRESIDENT. The Senator 
is correct. 

Mr. LEAHY. If the Senator would 
read the whole quote, he would under-
stand I was talking about the anony-
mous holds on Judge Sotomayor, and 
anonymous holds were being used as a 
filibuster. I made that very clear in 
that statement. 

Interestingly enough, even though we 
have corrected the record a number of 
times on the floor, pointing out when 
that misstatement has been made, ap-
parently those were times when the 
distinguished Senator from South 
Carolina was not on the floor. 

The VICE PRESIDENT. The time of 
the Senator is expired. Under the pre-
vious order, the Senator from New 
York is recognized for 5 minutes. 

Mr. SCHUMER. Mr. President, I am 
so glad to see so many of my colleagues 
in the Chamber today, although I wish 
they were here to debate the issues the 
American people are asking us about. 
What is happening with the impending 
war in Iraq? How will we pay for it? 
What is happening with stimulating 
the economy? What are we going to do 
to have average working men and 
women gain jobs? We have lost 2 mil-
lion jobs. 

Let the record show the reason we 
are not talking about those issues and 
we are continuing to talk about Mr. 
Estrada is that is what the Republican 
majority wants to do. 

Mr. Estrada has a job. I think he 
probably gets paid a very nice salary, 
and he deserves it. But what about the 

2 million Americans who do not have 
jobs, who have lost jobs since President 
Bush became President? Why can’t we 
be debating that issue? I urge my col-
leagues to start talking about that and 
how we will stimulate the economy; 
and to start talking about how we will 
gain more allies in our struggle with 
Iraq; and to start talking about how we 
will pay for postwar Iraq. 

It is at the insistence of my col-
leagues that we continue to debate this 
issue, although we have reached an im-
passe. We are not going to yield on 
something we think is a constitutional 
principle. We can sit here and debate 
and debate and debate, but you will not 
change anyone’s voting. The reason is 
very simple. The reason is we believe 
sincerely and firmly this is not about 
any one individual, but this is about 
the constitutional process of advise 
and consent. This is about learning 
what potential judges think before 
they go to the bench to make decisions 
that affect our lives for a generation. 
We are entitled to do that. That is 
what the Founding Fathers intended, it 
is clear. 

In the first nomination to the Su-
preme Court, where many of the origi-
nal Founding Fathers who wrote the 
Constitution were present, Mr. Rut-
ledge, the nominee of President Wash-
ington, was turned down because they 
did not agree with his views on the Jay 
Treaty. 

The other side wanted debate; when 
they had nominees, they questioned. 
People asked, what is the difference? 
My colleagues on the other side knew 
Judge Paez’s record and they knew 
Judge Berzon’s record, and they chose 
to vote against him. That is fair. We 
all let ideology enter into the way we 
vote. Those who deny it are being less 
than candid. Otherwise, the votes 
would be sprinkled evenly between 
Democrats and Republicans. 

When the other side was there, let me 
read a quote from Senator HATCH, a 
man I greatly respect and regard as a 
friend. 

The careful scrutiny of judicial nominees 
is one important step in the process, a step 
reserved to the Senate alone . . . I have no 
problem with those who want to review these 
nominees with great specificity. 

My colleagues on the other side of 
the aisle, we are simply carrying out 
what Senator HATCH said was perfectly 
appropriate, what he had no problem 
with. We have not learned anything 
about Miguel Estrada’s views with 
great specificity. And what we fear— 
and you will regret it if there comes a 
Democratic president—is that nomi-
nees will refuse to answer all ques-
tions, as Miguel Estrada did, and they 
will have no track record, and Presi-
dents will endeavor to find people who 
have no known views when they nomi-
nate them to the bench. 

My guess is the White House knows 
Miguel Estrada’s views. My guess is 
they carefully researched it. When it 
comes time to make those views pub-
lic, part of the constitutional process, 

VerDate Mar 15 2010 21:20 Jan 14, 2014 Jkt 081600 PO 00000 Frm 00017 Fmt 0624 Sfmt 0634 E:\2003SENATE\S11MR3.REC S11MR3m
m

ah
er

 o
n 

D
S

K
C

G
S

P
4G

1 
w

ith
 S

O
C

IA
LS

E
C

U
R

IT
Y



CONGRESSIONAL RECORD — SENATES3438 March 11, 2003 
we are denied that right by a nominee 
who stonewalls and does not answer 
the most obvious questions, and by a 
White House that will not release docu-
ments that have been released—in the 
cases of Mr. Bork, Justice Rehnquist, 
Mr. Civiletti, and Mr. Reynolds. All of 
them released the same documents the 
White House refuses to release now. 

I ask the American people, ask your-
selves a question, my friends. Why are 
they so afraid to reveal Miguel 
Estrada’s record? If he proves to be a 
mainstream conservative, he will pass 
this Chamber. I have voted for over 100 
of the 110 nominees. I disagree with 
most of them, but I don’t think they 
are out of the mainstream, and the 
President deserves some benefit. But if 
Mr. Miguel Estrada’s record shows he 
is so far beyond the mainstream that 
he will try to make law from the bench 
and not interpret the law, which those 
who are on the far left and far right 
tend to do, he should not be made a 
judge. The bottom line is, we have no 
way of answering that question until 
we follow Senator HATCH’s mandate. 

Mr. WARNER. Will the Senator 
yield? 

The VICE PRESIDENT. The time of 
the Senator has expired. 

Mr. WARNER. I ask if the manager 
will give me a minute or two? 

Mr. REID. Will the Senator from Vir-
ginia yield so we can enter into a unan-
imous consent request? 

The VICE PRESIDENT. Who yields 
time? 

Mr. REID. Mr. President, I ask unan-
imous consent debate on this matter be 
extended until the hour of 12:50 with 
the time equally divided between both 
sides. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. HATCH. I yield to the Senator 
from Virginia. 

Mr. WARNER. I say to my col-
league— 

Mr. SCHUMER. I am delighted to 
yield for a question. 

Mr. WARNER. You brought up the 
history of Rutledge. I discussed this at 
length last night on the Senate floor. 

Mr. SCHUMER. Mr. President, that 
is on the time of the Senator from 
Utah. 

Mr. WARNER. You brought up the 
very important case of George Wash-
ington’s nomination, Rutledge, who 
had been a constitutional Framer, and 
his colleagues in this Chamber, some of 
whom were constitutional Framers, 
turned him down, correct—but they did 
it by a vote. Am I not correct on that? 

Mr. SCHUMER. You are correct. 
Mr. WARNER. That is the essence of 

what we are trying to establish here, 
namely that a vote is what the Fram-
ers envisioned when they put in the 
supermajority, as the Senator from 
South Carolina put it. They did not put 
a supermajority in for nominations, 
the concept being that the President 
and the Senate would work together. 
Otherwise, the President could thwart 
the process by putting no one up for ju-

dicial nomination, thinking that the 
Senate would be arbitrary, and the 
Senate could arbitrarily, as I think we 
are doing now, turn them down. 

As I mentioned last night on the Sen-
ate floor, unless we work together 
under the doctrine of checks and bal-
ances, which is inherent in the Con-
stitution, we could thwart the ability 
of this Nation having any Federal judi-
ciary. 

Mr. SCHUMER. If I might answer 
briefly, my colleague. 

Mr. HATCH. On your own time. 
Mr. SCHUMER. I was asked a ques-

tion. 
The VICE PRESIDENT. The time of 

the Senator has expired. Who yields 
time? 

Mr. LEAHY. I yield 1 minute to the 
Senator. 

Mr. SCHUMER. If I might answer my 
good friend from Virginia, I have tre-
mendous respect for his integrity. 

Yes, there was a vote on Mr. Rut-
ledge—after he revealed his views on 
the Jay Treaty and other issues. Of 
course, we should have a vote on 
Miguel Estrada. I don’t disagree with 
that. But not until we know how he 
feels on the vital issues of the day. 

How does he feel about the first 
amendment? How does he feel about 
the commerce clause? Does he believe, 
like some on the bench, that the com-
merce clause has been expanded too 
broadly and we ought to go back to 
regulation by the 50 States? 

I have no idea, I say to my friend 
from Virginia. I have no idea of how he 
feels. 

Mr. LEAHY. I yield one more minute 
to the Senator. 

Mr. SCHUMER. I have no idea how he 
feels about the first amendment or 
about the 11th amendment, and the 
balance between the Federal Govern-
ment and the States, the very issues 
the Founding Fathers wanted us to 
know. 

The judiciary, and I know my col-
league knows this, is the one non-
elected branch of the government. The 
advice and consent clause—— 

Mr. HATCH. I can speak for Mr. 
Estrada. I know he feels very good 
about the first amendment. All of us 
do. I don’t think that is the question. 

The Senator has a right to ask writ-
ten questions and meet with him per-
sonally to ask how he feels about some-
thing. I am sure he feels very good 
about him. 

The VICE PRESIDENT. Who yields 
time? 

Mr. SCHUMER. Mr. President, may I 
have 1 minute? 

Mr. LEAHY. I yield an additional 1 
minute. 

The VICE PRESIDENT. The Senator 
from New York is recognized. 

Mr. SCHUMER. If Mr. Estrada feels 
good about the first amendment, I ask 
my colleague, why can’t he tell us? 
And why can’t he elaborate? What does 
he feel about Buckley v. Valeo, a case 
we debated here for a long time? It is a 
past case. How far does he feel the first 
amendment ought to go? 

It is certainly not good enough, not 
only for the Senators but for the Amer-
ican people to hear my friend from 
Utah say he feels good about the first 
amendment, I say to my colleagues, or 
the second, or the fourth, or any of the 
other vital amendments. 

I say to my colleagues, this is not a 
laughing matter. This is serious stuff 
about the one nonelected branch of 
Government. 

The Founding Fathers wanted, in the 
advice and consent process, serious 
questions. Just as Senator HATCH said, 
it was a part of the process to ask 
those questions when President Clin-
ton’s nominees were before us. What is 
good for the goose is good for the gan-
der. I yield. 

The VICE PRESIDENT. The Senator 
from Utah. 

Mr. HATCH. I yield up to 3 minutes 
to the Senator from Missouri. 

Mr. TALENT. Mr. President, I want 
to place this debate in historical con-
text. The tradition of the Senate has 
been to confirm judicial nominations 
of the President if the nominees were 
competent, if they were qualified, if 
they were honest, if they had a record 
and background in the law, in the prac-
tice of law or on the bench or in aca-
demia, that suggested they could live 
up to the standards of the judiciary. If 
they did, they were confirmed and con-
firmed without having to answer ques-
tions that nobody ever has had to an-
swer and would usurp and undermine 
the executive branch and the Solicitor 
General’s Office if they had to answer 
it. Under those standards, hundreds of 
people in Miguel Estrada’s cir-
cumstances have been confirmed with-
out even any controversy, much less a 
filibuster, and everybody here knows 
it. 

You can always invent a reason to be 
opposed to somebody. Senators on the 
other side have been good at doing that 
with regard to Miguel Estrada, but he 
ought to be confirmed. At least he 
ought to have a vote, if we are going to 
follow the traditions of the Senate. 

Now those traditions have broken 
down to the point we not only are vot-
ing not to confirm people, we are not 
even allowing a vote. We have Senators 
conducting a filibuster on somebody 
because they suspect they might dis-
agree with his jurisprudence. 

What is it we are so afraid Miguel 
Estrada might believe; a man who went 
to Harvard Law School, was an editor 
of the Law Review, served in the Solic-
itor General’s Office, has been given 
high marks by everybody who has ever 
supervised him? Of course he is in the 
mainstream. 

In the past, we gave people the ben-
efit of the doubt. We don’t have time, 
with every judicial nominee, to go 
through everything they might believe 
about every particular judicial issue. 
The fact is, if we were applying the tra-
ditions of the Senate, or anything 
close, this man would be confirmed and 
we could move on. Now we cannot even 
get a vote, and everybody here knows 
that. 
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The Senate is broken. It is broken at 

a time where we may be going to war. 
The economy is in trouble. Of course 
we need to move on. I hear Senators 
from the other side saying we should 
not be debating this, we should be mov-
ing on. Yes. Exactly. But you can’t 
stand up and conduct a filibuster and 
then say you are not obstructing. You 
are. Let us have a vote on this man. He 
will probably carry. Other nominees we 
have votes on may not carry. Let’s get 
the Senate working together. 

It is not the end of the world if some-
body gets on the court of appeals that 
you don’t like. He is not going to 
change the Constitution. He is on the 
court of appeals. Let’s vote on him and 
let’s move on. 

What concerns me is something to 
which the Senator from New York re-
ferred. I am concerned that a few years 
from now a Democratic President may 
get elected and he is going to start 
nominating people and we are going to 
get back on this, except from this side 
of the aisle. It would be wrong. 

I have three kids. They are 12, 10, and 
6. 

The VICE PRESIDENT. The time of 
the Senator has expired. 

Mr. TALENT. Can I have another 
minute to talk about my family? 

Mr. HATCH. I grant the Senator 1 
more minute. 

The VICE PRESIDENT. The Senator 
is recognized. 

Mr. TALENT. I appreciate it. Some-
times I go down to our little rumpus 
room and they are arguing about some-
thing, and the one thing I tell them I 
don’t want to hear is: They started it. 
He started it. 

There is a code of conduct to which 
you should adhere. Let’s adhere to it. 
That is in the interest of this Senate. 
It is in the interests of the Constitu-
tion and the interests of the people. 
What must the people think when they 
see us doing this on an appellate court 
nomination? I ask my friends from the 
other side of the aisle, I know it was 
done—not to this extent but from this 
side of the aisle—to some of President 
Clinton’s nominees. Let’s go back to 
the standard we always followed. Let’s 
make the Senate work. Let’s keep it 
from being broken. 

I thank the Senator for yielding. 
The VICE PRESIDENT. Who yields 

time? The Senator from Vermont is 
recognized. 

Mr. LEAHY. Mr. President, how 
much time is available to both sides? 

The VICE PRESIDENT. The majority 
has 10 minutes 13 seconds; the minor-
ity, 14 minutes 11 seconds. 

Mr. LEAHY. I thank the distin-
guished Presiding Officer. 

I welcome the distinguished Pre-
siding Officer to the Senate today in 
his capacity as President of the Senate. 
It is not often we see the Vice Presi-
dent in the chair of the Senate. With 
the U.N. Security Council meeting 
today, the OPEC meeting, the unset-
tled and threatening circumstances in 
so many parts of the world from the 

Middle East to the Korean peninsula to 
Iran and Iraq, we should feel very hon-
ored that the Vice President would 
take time out of his schedule related to 
those kinds of issues to be with us 
today. 

I hope he will come back to the Sen-
ate when we debate the disastrous eco-
nomic situation in the country, the 
loss of 2.5 million jobs in the last 2 
years following 8 years of a million new 
jobs being added every year, or the 
300,000 lost last month. 

I know Senator DASCHLE sought for 
weeks to proceed to debate on S. 414, 
the Economic Recovery Act of 2003, 
which among other things includes the 
First Responders Partnership Grant 
Act, something that we could use in 
Vermont and Utah and Wyoming and 
everywhere else, but the Senate Repub-
lican majority has blocked debate and 
action on the Economic Recovery Act. 

So, today, instead of debating the 
international situation, the need to 
pass an economic stimulus package, 
the need for an increased commitment 
to homeland defense, the need for legis-
lation to provide a real prescription 
drug benefit for seniors or the many 
other matters so deeply concerning 
Americans, Republicans are insisting 
on returning again in some form to de-
bate the nomination of Miguel Estrada. 

I wonder if I might have order, Mr. 
President? 

The VICE PRESIDENT. The Senate 
will be in order. 

Mr. LEAHY. I note that what has im-
peded a Senate vote on the Estrada 
nomination has been the political 
game being played by the White House 
with this nomination. It is part of an 
effort to pack the Federal courts. 

In many ways, the debate has been in 
the hands of the White House. This is a 
debate that could have ended at any 
time the White House wanted it to end. 
We wonder, is there something in Mr. 
Estrada’s writings that the White 
House doesn’t want us to see? The 
White House could have long ago 
solved this impasse by letting the Sen-
ate have access to Mr. Estrada’s 
memos, especially since Mr. Estrada 
said he is perfectly willing to have us 
see those memos. We have plenty of 
questions we wanted to ask about it 
but we have to have the paperwork. He 
told us even though he said under oath 
he is willing to let us see it, the White 
House told him he could not. 

So really this debate is in the control 
of the White House, not in the control 
of the leaders of the Senate. Past ad-
ministrations provided legal memos in 
connection with the nominations of 
Robert Bork, William Rehnquist, Brad 
Reynolds, Stephen Trott, and Ben-
jamin Civiletti, and this administra-
tion actually provided White House 
Counsel’s office memos of its nominee 
to the EPA. 

Our request for his memos was made 
nearly one full year ago, Mr. President. 
The White House also could have 
helped resolve this impasse through in-
structing the nominee to answer ques-

tions about his views at his hearing, to 
act consistent with last year’s Su-
preme Court opinion by Justice Scalia 
in a case the Republican Party won to 
allow judicial candidates to share their 
views, and to stop the pretense that he 
has no views. The White House is using 
ideology to select its judicial nominees 
but is trying to prevent the Senate 
from knowing the ideology of these 
nominees when it evaluates them. 

Instead, it appears that the Senate 
Republican majority, at the direction 
of the White House, chose to extend 
this debate because its political 
operatives hope to use it to falsely 
paint those who will not be steam 
rolled as somehow being ‘‘anti-His-
panic.’’ The Republicans’ resort to par-
tisanship regarding this nomination 
disregards the legitimate concerns 
raised by many Senators as well as by 
respected Hispanic elected officials and 
Hispanic civil rights leaders. Moreover, 
the Republican approach and the Presi-
dent’s approach has been to divide: to 
divide the Senate, to divide the Amer-
ican people and, on this particular 
nomination, to divide Hispanic Ameri-
cans against each other. 

That is wrong. It is wrong because 
the President campaigned on a plat-
form of uniting, not dividing. It is 
wrong because our country needs us to 
build consensus and work together, es-
pecially in these most challenging 
times. 

Instead of bringing up legislation 
that could unite us or setting aside 
time for debate on the international 
and domestic challenges our country is 
facing, the Republicans have again re-
turned to the nomination of Mr. 
Estrada and they have set aside an 
hour and one-half this morning for a 
constitutional debate. Many Demo-
cratic Senators have already spoken 
about the Senate’s proper role in the 
confirmation process under the Con-
stitution. I recall, in particular, state-
ments by Senators DASCHLE, REID, 
BINGAMAN, BOXER, CLINTON, CORZINE, 
DODD, DORGAN, DURBIN, EDWARDS, 
FEINGOLD, FEINSTEIN, HARKIN, JOHNSON, 
KENNEDY, KOHL, LAUTENBERG, LEVIN, 
MIKULSKI, SARBANES and SCHUMER, 
among many others. 

What is disconcerting about the re-
cent debate is what appears to be the 
Republican majority’s willingness to 
sacrifice the constitutional authority 
of the Senate as a check on the power 
of the President in the area of lifetime 
appointments to our federal courts. I 
fear, Mr. President, that the Repub-
lican majority’s efforts to re-write Sen-
ate history in order to rubber-stamp 
this White House’s federal judicial 
nominees will cause long-term damage 
to this institution, to our courts, to 
our constitutional form of government, 
to the rights and protections of the 
American people and to generations to 
come. I have served in the Senate for 29 
years, and until recently I have never 
seen such stridency on the part of an 
executive administration or such will-
ingness on the part of a Senate major-
ity to cast aside tradition and upset 

VerDate Mar 15 2010 21:20 Jan 14, 2014 Jkt 081600 PO 00000 Frm 00019 Fmt 0624 Sfmt 0634 E:\2003SENATE\S11MR3.REC S11MR3m
m

ah
er

 o
n 

D
S

K
C

G
S

P
4G

1 
w

ith
 S

O
C

IA
LS

E
C

U
R

IT
Y



CONGRESSIONAL RECORD — SENATES3440 March 11, 2003 
the balances embedded in our Constitu-
tion so as to expand presidential power. 

In the time set aside by the Repub-
lican majority for this debate today, I 
welcome the opportunity to shed light 
on the fiction that cloture votes, ex-
tended debate, and discussion of the 
views of nominees are anything new or 
unprecedented. What I do find unprece-
dented is the depths that the Repub-
lican majority and this White House 
are willing to go to override the con-
stitutional division of power over ap-
pointments and longstanding Senate 
practices and history. It strikes me 
that some Republicans seem to think 
that they are writing on blank slate 
and that they have been given a blank 
check to pack the courts. They show a 
disturbing penchant for reading our 
Constitution in isolation from its his-
tory and the practices that have en-
dured for two centuries, in order to 
suit their purposes of the moment. 

A few years ago, when Republicans 
were in the Senate minority and a 
democratically elected Democratic 
President was in the White House, col-
umnist George Will, for example, had 
no complaint about a super-majority of 
60 votes being needed to get an up or 
down vote on legislation or nomina-
tions proposed by the President. In 
fact, reflecting Republican sentiment 
at the time, what he said in his defense 
of the Republican filibuster of Presi-
dent Clinton’s proposals, was the fol-
lowing: 

The Senate is not obligated to jettison one 
of its defining characteristics, permissive-
ness regarding extended debate, in order to 
pander to the perception that the presidency 
is the sun about which all else in American 
government—even American life—orbits. 

This is from the Washington Post on 
April 25, 1993. It apparently did not 
trouble him or other Republicans when 
they were in the Senate minority that 
the Constitution expressly requires 
more than a simple majority for only a 
few matters. In fact, Mr. Will wrote: 
‘‘Democracy is trivialized when re-
duced to simple majoritarianism—gov-
ernment by adding machine. A mature, 
nuanced democracy makes provision 
for respecting not mere numbers but 
also intensity of feeling.’’ 

Of course, that was in 1993 and Presi-
dent Clinton’s proposals and a Demo-
cratic Senate majority were being con-
tested by Republican filibusters. What 
is different a mere 10 years later? Just 
that the parties have switched roles 
and this year Democrats are in the 
Senate minority and a Republican oc-
cupies the White House. I ask unani-
mous consent that a recent article by 
Edward Lazarus that critiques Mr. 
Will’s new position be printed in the 
RECORD. 

There being no objection, the mate-
rial was ordered to be printed in the 
RECORD as follows: 

[From the Washington Post, Apr. 25, 1993] 

GEORGE WILL, MIGUEL ESTRADA, AND THE 
CLOTURE VOTE: HOW WILL’S FLIP-FLOP OF 
POSITIONS ILLUSTRATES THE INCREASING 
COLLAPSE OF THE POLITICS/LAW DISTINCTION 

By Edward Lazarus 

The flurry over Miguel Estrada’s con-
troversial nomination to the U.S. Court of 
Appeals for the District of Columbia con-
tinues on. So does the Senate Democrats’ fil-
ibuster to stop Estrada from being con-
firmed. 

Meanwhile, a rarely-invoked Senate Rule 
on the cloture vote has once again become a 
hot political football. Senate Rule XXII re-
quires 60 votes of the Senate’s 100 to stop de-
bate, and break a filibuster. 

Rule XXII’s constitutionality is debated. 
Some believe that votes must be by a simple 
majority of 51, not a supermajority of 60, ex-
cept in the limited cases in which the Con-
stitution imposes a different rule. 

Attorney Lloyd Cutler has put the argu-
ment as follows: ‘‘The text of the Constitu-
tion plainly implies that each house must 
take all its decisions by majority vote, ex-
cept in the five expressly enumerated cases 
where the text itself requires a two-thirds 
vote: the Senate’s advice and consent to a 
treaty, the Senate’s guilty verdict on im-
peachments, either house expelling a mem-
ber, both houses overriding a presidential 
veto and both houses proposing a constitu-
tional amendment.’’ 

It’s an interesting argument. Even more 
interesting is that the high priest of conserv-
ative columnists, George F. Will, has, over 
time, taken both sides of it—first attacking 
it, and now recently embracing it. 

What spurred Will’s change of mind? Sadly, 
it seems to be purely politics. That would be 
fine if it were an issue of policy, and politics. 
But it’s not: It’s an issue of constitutional 
law, which is supposed to have an answer de-
riving from history and precedent—an an-
swer that transcends politics. 

GEORGE WILL’S FLIP-FLOP ON THE CLOTURE 
VOTE 

Will, a historian of sorts, frequently opines 
on legal and constitutional issues. He gen-
erally holds himself out, as most commenta-
tors do, as an honest broker of ideas, albeit 
a broker with a distinct perspective. 

In that role, Will has twice addressed the 
issue of Rule XXII. 

The first time was in 1993. At the time, 
Democratic stalwarts, such as Cutler, were 
challenging Rule XXII. They feared that, de-
spite Democratic majorities in both the 
House and Senate, Republicans would use 
the filibuster to frustrate the agenda of the 
new Democratic president, Bill Clinton. 

At the time, Will took Cutler to task for 
his doubts about the constitutionality of 
Rule XXII. He complained that taking issue 
with the Rule was ‘‘institutional tinkering’’ 
that ‘‘would facilitate the essence of the lib-
eral agenda—more uninhibited government.’’ 
And he took direct aim at Cutler’s argument 
about the Rule. 

Specifically, Will argued that the five in-
stances of supermajority votes listed in the 
Constitution were the only time super-
majority votes could be used for externally- 
oriented legislation—‘‘the disposition by 
each house of business that has consequences 
beyond each house, such as passing legisla-
tion or confirming executive or judicial 
nominees.’’ However, ‘‘procedural rules in-
ternal to each house,’’ according to Will, 
‘‘are another matter.’’ And in that sphere, a 
supermajority cloture vote was fine. 

Indeed, Will pointed out, history supports 
this view: ‘‘[T]he generation that wrote and 
ratified the Constitution—the generation 
whose actions are considered particularly il-

luminating concerning the meaning and spir-
it of the Constitution—set the Senate’s per-
missive tradition regarding extended debate. 
There was something very like a filibuster in 
the First Congress.’’ 

Fair enough. Until one reads the column 
Will published last week in The Washington 
Post regarding the Estrada nomination. 
Here’s what Will has to say now (with em-
phases added): 

‘‘The president, preoccupied with regime 
change elsewhere, will occupy a substan-
tially diminished presidency unless he de-
feats the current attempt to alter the con-
stitutional regime here. If at least 41 Senate 
Democrats succeed in blocking a vote on the 
confirmation of Miguel Estrada to the U.S. 
Court of Appeals for the D.C. Circuit, the 
Constitution effectively will be amended.’’ 

If Senate rules, exploited by an anti-con-
stitutional minority, are allowed to trump 
the Constitution’s text and two centuries of 
practice, the Senate’s power to consent to 
judicial nominations will have become a 
Senate right to require a 60-vote super-
majority for confirmations. By thus nul-
lifying the president’s power to shape the ju-
diciary, the Democratic Party will wield a 
presidential power without having won a 
presidential election. 

Wait a second. So Will now agrees with 
Cutler? And not only that, he reads both the 
Constitution’s text and ‘‘two centuries of 
practice’’ relating to filibusters entirely dif-
ferently than he once did? What’s prompted 
his change of mind? And doesn’t he owe Cut-
ler an apology? 

Obviously, conscientious commentators do 
change their views when they re-examine 
them and find them in error. I am no fan of 
a ‘‘foolish consistency’’ in such matters. But 
this kind of change of mind—without expla-
nation or apology—is quite troubling. 

Also troubling is the fact that Will’s close 
analysis of the Constitution and the First 
Congress’s proceedings, so important to him 
in 1993, is entirely missing here. And his 
venom—once directed at Cutler—now draws 
on Cutler (without attribution) instead. Only 
one conclusion seems possible: This is an ex-
quisitely brazen example of intellectual flip- 
floppery that has nothing to do with law or 
the Constitution, or American history, and 
everything to do with conservative politics. 

WHAT THE FLIP-FLOP MEANS FOR WILL, AND 
FOR ALL OF US 

The flip-flop is an embarrassment to Will 
and his reputation. Sadly, it may also be 
more than that as well. I fear that Will’s ad-
venture in hypocrisy is emblematic of what 
may well be the worst truth in American po-
litical discourse: nothing is shameful any-
more. And no sense of integrity—an integ-
rity that transcends politics—remains. 

It seems especially ironic (or perhaps ap-
propriate) that Will should come to rep-
resent this problem. After all, he—and com-
mentators of his ilk—have spent the last 
decade or two bemoaning the rise of moral 
relativism in our society. They mourn the 
death of ‘‘shaming’’ as an instrument of be-
havior modification for politicians and citi-
zens alike. 

In the culture wars, Will and others like 
him have been the army defending such con-
cepts as objective truth and personal respon-
sibility. They have been the ones saying 
there is a right thing to do, independent of 
politics, independent of the times. They have 
carried the banner of integrity, in short. 
Now it’s plain, though, that Will has torn up 
that banner even while pretending to uphold 
it. 

I confess that I’m a sucker. I believe in 
these kinds of things—integrity, truth, cer-
tain absolute moral values, a right thing to 
do. Maybe it’s all that Plato I read in col-
lege. I’ve always believed there is such a 
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thing as a ‘‘true’’ answer (even if we cannot 
know it with certainty), and that there are 
ways of discerning better from worse, wheth-
er in argument or music or literature. 

Nowhere did these beliefs seem to be more 
important than in the field of law. Courts 
wield great power to shape the social order 
and control the destiny of individuals. Their 
integrity rests ultimately on the belief that 
their decisions are not merely just that—ex-
ercises of power—but are, in addition, prin-
cipled attempts to discern the proper mean-
ing of the law. And the idea that there is a 
‘‘proper meaning’’ in the first place, in turn 
presumes a universe that recognizes a gen-
uine ability to choose better arguments over 
weaker ones, regardless of what one thinks 
of the results the arguments lead us to. 

In according with these principles, I’ve 
critiqued legal reasoning even when I agree 
with its result, if I’ve felt the reasoning 
itself was flawed. For instance, though I sup-
port abortion rights, I’ve expressed strong 
qualms about Roe. 

Now, however, it seems integrity is being 
radically redefined, as pure loyalty—fealty 
to the party, the political beliefs, the results 
that one prefers. Lying in the service of a 
cause has become, in some circles, honorable 
to do. 
CHANGING TIMES HAVE USHERED IN A NORM OF 

INTELLECTUAL DISHONESTY 
Intellectual dishonesty is pure poison to 

the enterprise of the law. Yet countless ex-
amples show intellectual dishonesty has now 
become a routine, expected part of American 
discourse. The most obvious half-truths and 
hypocrisies are greeted with shrugged shoul-
ders and a grunt of ‘‘what did you expect?’’ 

These dishonesties that we have come to 
accept too easily range from the non-rea-
soning of Bush v. Gore, to the logic-defying 
economic rationale for more tax cuts, to the 
ever-shifting justification of war in Iraq. And 
they extend to just about every other signifi-
cant issue of law and policy that affects 
American life. 

Why does this happen? It cannot be be-
cause all the people perpetrating these intel-
lectual frauds are bad people. It’s been my 
experience (limited, I admit) that most peo-
ple who go into government or devote them-
selves to a life of public policymaking or in-
tellectualism, do so for the best of reasons— 
because they want to help shape the world 
for the better. 

Then why? I found a partial answer watch-
ing, last night, an old clip of Daniel Ellsberg 
being interviewed by Walter Cronkite, in the 
wake of Ellsberg’s controversial release of 
the Pentagon Papers. To paraphrase, 
Ellsberg contended that our society had be-
come so divided, with each side so bent on 
perpetuating itself in power, that govern-
ment and the world around it imposed a sus-
tained and terrible pressure on good people 
to make a choice. They could either leave 
that world or, far worse, give up the search 
for truth, in exchange for the search for vic-
tory. 

That was more than 30 years ago. Has any-
thing much changed? 

Mr. LEAHY. As Mr. Will noted in 
1993, one of the key attributes of the 
Senate is the venerable tradition of ex-
tended debate and deliberations. In 
fact, not until 1917 was there even a 
provision in the Senate rules to allow 
for cloture, a procedure by which the 
Senate acts to cut off debate. The Sen-
ate first adopted the cloture rule in 
1917. At that time, cloture was limited 
to and could only be sought on legisla-
tive matters. The cloture rule was ex-
tended in 1949 to include measures and 

matters, which includes judicial nomi-
nations. Thus, prior to 1949, there was 
no mechanism to limit debate on nomi-
nations, and in fact, disputes over 
nominations—to the few hundred seats 
in the federal judiciary—were handled 
and resolved by Senators behind closed 
doors. 

Earlier in this debate today, one Sen-
ator indicated that all prior Supreme 
Court nominees had been given votes. I 
will just name a few judicial nominees 
who were not acted upon by the Senate 
earlier in American history: John M. 
Read, nominated by President Tyler on 
February 7, 1845; Edward Bradford, 
nominated by President Fillmore on 
August 16, 1852; Henry Stanbery, nomi-
nated by President Andrew Johnson on 
April 16, 1866; and Stanley Mathews, 
nominated by President Hayes on Jan-
uary 26, 1881. The facts are that many 
judicial or executive nominations were 
defeated in the Senate by inaction or 
by the threat of a filibuster over the 
years. 

Republicans resurrected and ampli-
fied those tactics in the years 1995–2001 
to defeat more than 50 of President 
Clinton’s judicial nominees and to 
delay for years the confirmation of 
many others. In 1999, only 22 percent of 
President Clinton’s circuit court nomi-
nees were confirmed. That was the first 
time in recent memory that a circuit 
court nominee was substantially more 
likely not to be confirmed than to be 
confirmed. For all of 1999 and 2000, only 
44 percent of President Clinton’s cir-
cuit court nominees were confirmed, 
making it more likely than not that 
his circuit court nominees would not 
be confirmed, unlike the nominees of 
the prior three Presidents, even during 
their last years in office. That is why 
vacancies on the circuit courts more 
than doubled from 16 in 1995 to 33 when 
the Senate reorganized in the summer 
of 2001. That is why this President has 
had so many circuit vacancies to fill, 
and he has shown little bipartisanship 
in his choices. In fact, rather than 
uniting people with his choices for life-
time appointments, he has sent for-
ward a slate of circuit court nominees 
that has generated tremendous con-
troversy and division. 

In essence, until Republicans had a 
Republican President, Republicans in-
terpreted the Advice and Consent 
Clause of the Constitution to allow a 
handful of anonymous Republican Sen-
ators to prevent an ‘‘up or down’’ vote 
by the full Senate on scores of qualified 
and moderate, mainstream judicial 
nominees of President Clinton. Now, 
when Democratic Senators have ex-
pressed genuine concerns about the 
lack of information regarding Mr. 
Estrada and have made a well-founded 
request to see his writings as a public 
servant, Republicans claim it is wrong 
and unconstitutional for Senators to 
act in accordance with Senate rules 
and tradition and their longstanding 
role as a check and balance on the 
President’s appointment power. 

The disregard for rules and traditions 
is especially unfortunate when what is 

at stake in judicial nominations are 
lifetime appointment for judges who 
will have the power to change how the 
Constitution is interpreted and wheth-
er civil rights, environmental protec-
tions, privacy and our fundamental 
freedoms will be upheld. With respect 
to the Estrada nomination, what is at 
stake is a seat on the second highest 
court in the country and the swing 
vote on that important court. 

Most of the decisions issued by the 
D.C. Circuit in the nearly 1,400 appeals 
filed per year are final because the Su-
preme Court now takes fewer than 100 
cases from all over the country each 
year. This court has special jurisdic-
tion over cases involving the rights of 
working Americans as well as the right 
to a cleaner environment. This is a 
court where federal regulations will be 
upheld or overturned, where privacy 
rights will either be retained or lost, 
and where thousands of individuals will 
have their final appeal in matters that 
affect their financial future, their 
health, their lives and their liberty. 

This is a court that has vacant seats 
due to anonymous Republicans block-
ing the last two nominees to this court 
by a Democratic President. Those 
nominees had outstanding legal cre-
dentials and qualifications but during 
President Clinton’s last term, the Re-
publican-controlled Senate would not 
proceed to an up or down vote on either 
of them. 

The word ‘‘filibuster’’ derives from 
the Dutch word for piracy, or taking 
property that does not belong to you. 
Under that ordinary definition, it 
would be accurate to say that at least 
two of the vacancies on the D.C. Cir-
cuit, for which Republicans blocked 
qualified nominees, were filibustered, 
as well. Republicans, who exploited 
every procedural rule and practice to 
block scores of Clinton nominees anon-
ymously from ever receiving an up or 
down vote, now want to change the 
rules midstream, to their partisan ad-
vantage, again so that all of their 
nominees get votes as quickly as pos-
sible. The whole reason this President 
has so many circuit vacancies to fill is 
because this was the booty of their pi-
racy, their filibustering of judicial 
seats that arose during the Clinton Ad-
ministration while they prevented 
votes on that President’s qualified 
nominees. 

For example, a Mexican-American 
circuit court nominee of President 
Clinton, Judge Richard Paez, was 
forced to wait more than 1,500 days to 
be confirmed. Even after the Repub-
lican filibuster was broken by a cloture 
vote to end debate, many Republicans 
joined an unsuccessful motion to in-
definitely postpone his nomination. 
None of the more than 30 Republicans 
who voted against cloture in connec-
tion with that nomination or who 
voted in favor of Senator SESSIONS un-
precedented motion ‘‘to indefinitely 
postpone’’ the vote on Judge Paez’s 
nomination, which had been pending 
for more than 1,500 days, should be 
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heard to complain if Democratic Sen-
ators seek more information about this 
President’s nominees before proceeding 
to a vote for a lifetime appointment. 

Senator Bob Smith, a straight talker 
from New Hampshire, outlined the Sen-
ate’s history of filibusters of judicial 
nominees and said: 

Don’t pontificate on the floor and tell me 
that somehow I am violating the Constitu-
tion . . . by blocking a judge or filibustering 
a judge that I don’t think deserves to be on 
the court. That is my responsibility. That is 
my advise-and-consent role, and I intend to 
exercise it. 

Thus, the Republicans’ claim that 
Democrats are taking ‘‘unprecedented’’ 
action regarding the circuit court nom-
ination of Mr. Estrada—much like the 
bogus White House claim that our re-
quest for Mr. Estrada’s work while paid 
by taxpayers was ‘‘unprecedented’’—is 
simply untrue. Republicans’ desire to 
rewrite their own history is wrong. 
They should come clean and tell the 
truth to the American people about 
their past practices on nominations. 
They cannot change the plain facts to 
fit their current argument and pur-
poses. 

Back in 2000, Senator HATCH candidly 
admitted after cloture was invoked on 
the Paez nomination and Senator SES-
SIONS made his unprecedented motion 
to indefinitely postpone any vote on 
that judicial nomination that Judge 
Paez’s nomination had been filibus-
tered. He said: 

Indeed, I must confess to being somewhat 
baffled that, after a filibuster is cut off by 
cloture, the Senate could still delay a final 
vote on a nomination. A parliamentary rul-
ing to this effect means that, after today, 
our cloture rule is further weakened. 

Republicans should not have come to 
the floor and told the American people 
over the last month that Democratic 
Senators had done something unprece-
dented in debating and opposing the 
Estrada nomination. They themselves 
did it quite recently and have done it 
repeatedly. Let us be honest about this 
and straight with the American people. 
Given the time allotted for today’s de-
bate, I cannot discuss them all but I 
will include in the record some of the 
other examples of Republican filibus-
ters of presidential nominations from 
the nomination of Justice Abe Fortas 
to be Chief Justice of the United States 
Supreme Court through the nomina-
tions of Stephen G. Breyer, now Jus-
tice Breyer, to the First Circuit; Rose-
mary Barkett to the 11th Circuit; H. 
Lee Sarokin to the 3rd Circuit; and 
Marsha Berzon and Richard Paez to the 
9th Circuit. 

Even more frequent during the years 
from 1995 through 2001, when Repub-
licans controlled the Senate majority, 
were Republican efforts to defeat 
President Clinton’s judicial nominees 
through inaction and anonymous holds 
for which no Republican Senator could 
be held accountable. Republicans held 
up almost 80 judicial nominees who 
were not acted upon during the Con-
gress in which President Clinton first 
nominated them, Republicans eventu-

ally defeated more than 50 judicial 
nominees without a recorded Senate 
vote of any kind, just by refusing to 
proceed with hearings and Committee 
votes due to the anonymous acts of one 
or more Republicans. 

Beyond the question of judicial nomi-
nees, Republicans also filibustered 
President Clinton’s nomination of Dr. 
Henry Foster to become Surgeon Gen-
eral of the United States. This was an 
Executive Branch nominee that Repub-
licans filibustered successfully in spite 
of two cloture votes in 1995. Dr. David 
Satcher’s subsequent nomination also 
required cloture but he was success-
fully confirmed. 

Other executive branch nominees 
who were filibustered by Republicans 
included Walter Dellinger, whose name 
has been invoked with approval by Re-
publicans during the debate on the 
Estrada nomination. Mr. Dellinger was 
nominated to be Assistant Attorney 
General for the Office of Legal Counsel 
and two cloture petitions were required 
to be filed and both were rejected by 
Republicans. In this case we were able 
finally to obtain a confirmation vote 
after significant efforts and Mr. 
Dellinger was confirmed to that posi-
tion with 34 votes against him. He was 
never allowed to be a confirmed Solic-
itor General because Republicans had 
made clear their opposition to him. 

In addition, in 1993, Republicans ob-
jected to State Department nomina-
tions and even the nomination of Janet 
Napolitano to serve as the U.S. Attor-
ney for Arizona, resulting in cloture 
petitions. In 1994, Sam Brown was nom-
inated to be an Ambassador. After 
three cloture petitions were filed, his 
nomination was returned to President 
Clinton without Senate action. This 
was another successful filibuster by 
Republicans, and this was to a short- 
term appointment to serve in the Exec-
utive Branch, not to a lifetime appoint-
ment. Also in 1994, Derek Shearer was 
nominated to be an Ambassador and it 
took two cloture petitions to get to a 
vote before he was confirmed. In 1994, 
Ricki Tigert was nominated to chair 
the FDIC and it took two cloture peti-
tions to get to a vote and confirmation 
of that executive nomination. 

In addition, some remember Repub-
lican unwillingness to allow a Senate 
vote on the nomination of Bill Lann 
Lee to serve as the Assistant Attorney 
General for the Civil Rights Division at 
the Department of Justice. He told the 
Judiciary Committee that he would 
follow the law and enforce the law. He 
was the choice of the President to 
serve in that President’s administra-
tion, but Republicans would not accord 
him an up or down vote before the 
United States Senate. 

Republicans now claim that extended 
debate on this nomination is somehow 
unprecedented. I would point out that 
we have had a lot of extended debates 
and cloture votes over the last decade. 
I lost count of the number of times we 
had to vote on cloture when President 
Clinton was making nominations. This 

chart shows some of the Republican 
filibusters of nominations, leaving out 
their filibusters of legislation. 

So when Republican Senators now 
talk about the Senate Executive Cal-
endar and presidential nominees, it 
must be remembered that they re-
cently filibustered several nominees 
and they succeeded in blocking many 
nominees by cloture votes and through 
anonymous holds. Here is a more com-
plete list of recent Republican filibus-
ters: 

REPUBLICAN FILIBUSTERS OF NOMINEES 

Year Nominee and position 
Cloture 

petitions 
filed 

1968 Abe Fortas, Supreme Court ............................................ *1 
1980 William Lubbers, NLRB ................................................... 3 
1980 Don Zimmerman, NLRB .................................................. 3 
1980 Stephen Breyer, 1st Circuit ............................................ 2 
1987 Melissa Wells, Ambassador ............................................ 1 
1987 William Verity, Commerce ............................................... 1 
1993 Walter Dellinger, Justice ................................................. 2 
1993 Five State Department Nominees ................................... 2 
1993 Janet Napolitano, Justice ................................................ 1 
1994 Larry Lawrence, Ambassador .......................................... 1 
1994 Rosemary Barkett, 11th Circuit ...................................... 1 
1994 Sam Brown, Ambassador ............................................... *3 
1994 Derek Shearer, Ambassador ........................................... 2 
1994 Ricki Tigert, FDIC ............................................................ 2 
1994 H. Lee Sarokin, 3rd Circuit ............................................. 1 
1995 Henry Foster, Surgeon General ....................................... *2 
1998 David Satcher, Surgeon General .................................... 1 
2000 Marsha Berzon, 9th Circuit ............................................ 1 
2000 Richard Paez, 9th Circuit ............................................... 1 

I would note that the Fortas, Brown 
and Foster cloture votes resulted in ef-
fect in the defeat of their lifetime or 
short-term appointments. Some of 
these filibusters occurred when the Re-
publicans were in the minority—as 
with Senator Helms’ filibuster of a 
State Department appointee of Presi-
dent Reagan, and some were while Re-
publicans were in the majority—as 
with the filibuster of Judge Paez’s 
nomination. 

Notwithstanding the recent Repub-
lican efforts to filibuster that Hispanic 
circuit court nominee and their failure 
to give hearings or votes to three other 
Hispanic circuit court nominees of 
President Clinton in addition to other 
nominees, Republicans have come to 
this floor and made unfounded attacks 
against Democrats who have expressed 
concerns about Mr. Estrada’s nomina-
tion. It appears the Senate Republican 
majority, at the direction of the White 
House, chose to extend this debate be-
cause political operatives hope to use 
it to falsely paint those who were not 
to be steamrollered as somehow anti- 
Hispanic. The Republican’s approach of 
crass partisanship regarding this nomi-
nation—— 

Mr. SANTORUM. Mr. President, will 
the Senator yield for a question? These 
were not times when Republicans were 
in charge, is that correct? 

Mr. LEAHY. Once I finish my speech 
I will be glad to yield to questions. I 
control the floor. Once I have finished 
my speech I will be glad to. 

Mr. SANTORUM. Will he yield for a 
question? 

Mr. SCHUMER. Regular order, Mr. 
President. 

Mr. SANTORUM. I just want to make 
sure the RECORD is correct because the 
Senator said Republicans were in 
charge at that time. 
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The PRESIDING OFFICER (Mr. SES-

SIONS). The Senator from Vermont has 
the floor. 

Mr. SANTORUM. I just want to make 
sure the RECORD is correct. 

Mr. LEAHY. The partisanship regard-
ing this nominee disregards the legiti-
mate concerns raised by many Sen-
ators. It is wrong because distinguished 
Latino leaders, who have spent their 
lives seeking justice and greater rep-
resentation of Hispanic lawyers as 
judges, have been attacked by Repub-
licans for showing courage and honesty 
in their judgment that this nomination 
is wanting. Joining the League of 
United Latin American Citizens, which 
previously wrote to the Senate disasso-
ciating itself with Republican attacks 
on Democratic Senators, yesterday the 
National Council of La Raza issued a 
statement condemning the treatment 
of Congressional Hispanic Caucus by 
Republicans. The NCLR statement 
notes how ‘‘deeply offended’’ it is by 
Mr. Estrada’s supporters calling Con-
gressional Hispanic Caucus members 
‘‘tyrannical,’’ ‘‘racist,’’ and ‘‘anti- 
Latino’’. 

Moreover, the Republican approach 
and the President’s approach have been 
to divide the Senate, to divide the 
American people—may I have order, 
Mr. President? May I have order? 

Mr. SCHUMER. Mr. President, may 
we have order? 

The PRESIDING OFFICER. The Sen-
ator from Vermont has the floor. He 
may or may not yield. 

Mr. LEAHY. That is wrong. The 
President campaigned on a platform of 
uniting, not dividing. It is wrong be-
cause our country needs us to build 
consensus and we should work together 
especially in these most challenging 
times. These are the years of Repub-
lican filibusters of judicial or executive 
branch nominees: 1968, 1980, 1980, 1980, 
1987, 1987, 1993, 1993, 1993, 1994, 1994, 1994, 
1994, 1994, 1994, 1995, 1998, 2000, 2000. 

For Republicans to claim that they 
have never filibustered a circuit court 
nominee is just incorrect. For them to 
claim that they have never ‘‘success-
fully’’ filibustered a lifetime or short- 
term appointee’s nomination is also in-
correct. The debate on Mr. Estrada’s 
nomination is important. 

I think in the debate on this nomina-
tion, this is not a nomination that 
unites rather than divides. Certainly 
within the Hispanic community itself, 
highly respected members of the His-
panic community oppose Miguel 
Estrada. 

Mr. HATCH. Mr. President, will the 
Senator yield for a question? 

Mr. LEAHY. I would be glad to. Let 
me finish these comments, and then I 
will yield on the time of the Senator 
from Utah. 

In this case, it appears to me that 
the White House really wants to play 
politics. They could end this debate 
today if they wanted to. They can 
make these papers available so that 
Miguel Estrada can be asked questions 
based on them. Miguel Estrada has said 

under oath that he is perfectly willing 
to answer the questions, but the White 
House told him he is not allowed to. 
Once they are willing to, let us have a 
hearing and then let us go forward on 
questions based on what is in there. 

The administration, however, seems 
to believe that somehow the Senate is 
their own unit to be used for whatever 
type of politicking they want. They re-
nominated Judge Charles Pickering de-
spite his ethical lapses. They renomi-
nated Justice Priscilla Owen despite 
her record as a conservative activist 
judge and after being rejected by the 
Judiciary Committee. Both of these 
nominees were rejected by the Senate 
Judiciary Committee after fair hear-
ings and open debate last year. Sending 
these renominations to the Senate is 
unprecedented. No judicial nominee 
who has been voted down in Committee 
has ever been renominated to the same 
position by the President. The White 
House in tandem with the new Repub-
lican majority in the Senate is choos-
ing these battles over nominations pur-
posefully. Dividing rather than uniting 
has become their modus operandi. 

Among the consequences of this par-
tisan strategy is that for the last 
month, the Senate has been denied by 
the Republican leadership meaningful 
debate on the situation in Iraq. I com-
mend Senator BYRD, Senator KENNEDY 
and the other Senators on both sides of 
the aisle who have nonetheless sought 
to have the Senate fulfill its constitu-
tional role as a forum for debate and 
careful consideration of our nation’s 
foreign policy in accordance with the 
shared power provided in the Constitu-
tion. The decision by the Republican 
Senate majority to focus on controver-
sial nominations rather than the inter-
national situation or the economy says 
much about their mistaken priorities. 
The Republican majority sets the agen-
da and they schedule the debate, just 
as they have here this morning. 

Among the consequences of this par-
tisan strategy, of course, what has hap-
pened by the Republican scheduling of 
debate on this nomination is we don’t 
have sufficient time to debate the Iraq 
situation. We don’t talk about war in 
Iraq even though there is great division 
in this country. We don’t talk about an 
administration which inherited the 
largest surplus any administration has 
ever inherited. The Clinton administra-
tion left the largest budget surplus to 
this administration than any adminis-
tration ever had, and now Republicans 
are creating the largest deficit in his-
tory. The Clinton administration cre-
ated a million new jobs a year. This ad-
ministration is losing a million jobs a 
year. But if the Republican controlled 
Senate continues to schedule debate on 
Miguel Estrada, they will not have to 
talk about that. 

That kind of tells me why they are 
doing this. Here is the greatest delib-
erative body in the world, and we don’t 
have a debate on the war in Iraq. The 
Canadian Parliament does. The British 
Parliament does. The U.S. Senate does 
not. 

I would be willing to yield to the 
Senator from Utah on his time. 

Mr. HATCH. I will ask the question 
on my time. Will the Senator answer 
on his time? 

Mr. LEAHY. On the time of the Sen-
ator from Utah. 

Mr. HATCH. Let me ask the question 
on my time. I would like the answer on 
the Senator’s time. 

As to the number of circuit court of 
appeals judges, No. 1, who was in 
charge of the Senate when Abe Fortas 
was defeated by a filibuster? No. 2, 
were any of those circuit court nomi-
nees defeated by filibuster, or were 
they all confirmed? 

Mr. LEAHY. Mr. President, I will 
refer to this in my statement. All of 
these were Republican filibusters and a 
few times a few Democrats joined with 
the Republicans in their efforts to 
block these nominees. Some of the Re-
publican filibusters were successful, 
and some were not, but they all were 
filibusters and they all involved clo-
ture petitions. A filibuster is still a fil-
ibuster even if it does not succeed in 
blocking the nominee forever. The Re-
publican filibuster of Judge Paez’s cir-
cuit court nomination proves that. 

I fear that what the Republican ma-
jority is trying to do is rewrite Senate 
history in order to rubberstamp the 
Federal judicial nominees of this White 
House and that this will cause long- 
term damage to the Senate and the 
courts. 

I have served in the Senate for 29 
years. I have never seen a President so 
eager to divide rather than unite. I 
have never seen such stridency on the 
part of an executive administration or 
such willingness as this Senate major-
ity’s to cast aside tradition, the rules, 
and those things that give us a check 
and balance. It is unfortunate because 
the country expects more of us. 

We see the most deliberative body on 
Earth—the Senate—not even debating 
the war we are about to go to in a mat-
ter of days, if the news accounts are 
correct, and we are talking about this 
because this is the Republican agenda, 
packing the courts. 

In the debate Republicans have in-
sisted upon, a number of fictions have 
been told. The cloture votes, the ex-
tended debate, and the discussion of 
the views of nominees is not anything 
new or unprecedented. What is going 
on here is unprecedented—with the Re-
publican blank slate, no past history, 
and they think they can do whatever 
they want to do. 

During the time when President Clin-
ton was here and the Republicans were 
in charge, there were scores of nomi-
nees on which we didn’t even have a 
vote. We had anonymous holds by Re-
publicans. We didn’t have up-or-down 
votes. Now, when we express genuine 
concern, now, when we say why can’t 
Mr. Estrada show us the writings that 
he has said under sworn testimony he 
is willing to show us but the White 
House blocks him from showing us, 
somehow we are blocking. Maybe it ap-
pears that the Republicans like the 
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rules when they are using them, but 
they don’t like the rules when we are 
using them. 

Even though Republicans blocked 
some Hispanic nominees of President 
Clinton and scores of others, I must 
add that the debate on the nomination 
of Mr. Estrada is not part of any retal-
iation. We have genuine concerns about 
his nomination, his answers and the 
documents we have requested to better 
understand his unvarnished views. In 
addition, we worked hard to move 
quickly on the vast majority of this 
President’s judicial nominations, to 
demonstrate our fairness and biparti-
sanship. In just 17 months, the Demo-
cratic-led Senate confirmed 100 of 
President Bush’s judicial nominees, 
even though Republicans averaged only 
38 per year. We more than doubled the 
rate of confirmation. We also held 
hearings for 20 circuit court nominees 
and confirmed 17 of them in just 17 
months, following on the heels of a Re-
publican average of just 7 circuit nomi-
nees confirmed per year, and one year 
in which they allowed zero circuit 
court nominees to be confirmed. So, we 
worked very hard to return the nomi-
nation process to a more consistent 
and steady pace, after the obstruction 
in prior years. So far this year, 5 judi-
cial nominees of this President have al-
ready been confirmed. 

The confirmation of 100 judges nomi-
nated by this President was not enough 
for Republicans to be satisfied. They 
want every one of this President’s judi-
cial nominees to be confirmed no mat-
ter their ethical record or record of ac-
tivism or their controversy. They want 
every judicial nominee on the courts 
immediately despite the serious con-
cerns raised by Senators and citizens 
alike. They want to pack the court 
with many divisive judicial nominees 
who will tilt the balance of the courts 
for decades to come. 

The fact is, it appears to me, the de-
cision is being made not here in the 
Senate but by a political arm of the 
White House. 

They have made these controversial 
appointments despite the recent his-
tory of the moderate nominees to these 
circuits of President Clinton who were 
blocked. If we use the ordinary defini-
tion of filibuster, we could say that at 
least two of the vacancies on the Dis-
trict of Columbia Circuit were filibus-
tered despite the well-qualified nomi-
nees sent up by President Clinton. 
They were never allowed to be voted 
on. They didn’t make it to the floor. 
Republicans blocked nominees in a far 
easier way. They didn’t even bring 
them up. They were nonpersons—al-
most like the old Soviet Union. When 
you looked at the picture of the Polit-
buro, you would find out the next year 
when the picture was shown they were 
X’d out. 

Mr. SCHUMER. Mr. President, will 
my colleague yield for a question? 

Mr. LEAHY. Certainly. 
Mr. SCHUMER. How many of these 

nominees were never brought up even 

for debate? Does my colleague think it 
is even worse than trying to figure out 
what his views are than never having 
the debate on the floor and never 
bringing them up and never giving 
them a chance? 

Mr. LEAHY. The Republicans 
wouldn’t allow over 50 of President 
Clinton’s nominees to ever have a hear-
ing or ever have a vote. Many of these 
individuals were nominated years ear-
lier. We never got to know what the 
reasoning behind the anonymous Re-
publican holds was. Even when we fi-
nally did, for example, a Mexican- 
American circuit court nominee of 
President Clinton, Judge Richard Paez, 
was forced to wait more than 1,500 days 
to be confirmed. And even then, we had 
to vote in favor of cloture to get the up 
or down vote on his nomination. Fif-
teen Republicans voted against clo-
ture—after he waited more than 20 
months for a floor vote during the four- 
plus years he was pending before the 
Senate. In fact, one Republican Sen-
ator moved to indefinitely postpone 
Judge Paez’s nomination, even though 
he had waited for 1,500 days, and 31 Re-
publicans voted in favor of indefinitely 
postponing that nomination in March 
of 2000. If they had had the votes they 
never would have let him be confirmed. 
Not one Republican came to the floor 
during the time Judge Paez was wait-
ing for a vote and suggested that the 
Republican filibuster during any of 
those 1,500 days was unconstitutional 
or anti-majoritarian. 

In fact, today made me think of this 
when we have the two distinguished 
Presiding Officers, the distinguished 
Vice President and the distinguished 
Senator from Alabama. The distin-
guished Senator from Alabama actu-
ally objected to the Vice President at 
that time being in the chair in the 
closing moments of the debate on 
Judge Paez’s nomination because the 
executive branch had nominated him 
and that was a conflict of interest in 
his view. Of course, Republicans did 
not make a similar motion today when 
it was a Republican Vice President in 
the chair during a debate about a Re-
publican nominee. 

Let us just be a little bit honest 
about what is going on here. This is 
sauce for the goose and sauce for the 
gander. And yet this Administration 
and many Republicans have not ac-
knowledged our effort to turn the other 
cheek and confirm 100 of this Presi-
dent’s judicial nominees in the prior 17 
months of Democratic leadership of the 
Senate. Many of those nominations 
were to seats that were blocked from 
being filled during the prior period of 
Republican control of the Senate. 

It cannot be that only the rules Re-
publicans like at the times that they 
like them are the rules that are fol-
lowed in the Senate, but more and 
more that seems to be what the Repub-
lican majority is demanding. They 
should not pretend the rules no longer 
apply simply because the Republican 
majority finds them inconvenient, but 

that is happening more and more in the 
Senate. Regrettably, it has occurred 
recently in connection with judicial 
nominees before the Judiciary Com-
mittee, when the Republicans insisted 
on breaching Rule IV, a longstanding 
rule of our Committee that allows for 
extended debate, as well. 

I would like to address a most trou-
bling development that demonstrates 
how Republicans are violating long-
standing Senate rules to suit them-
selves. Two weeks ago in a meeting of 
the Senate Judiciary Committee, the 
Chairman unilaterally declared the 
termination of debate on two con-
troversial circuit court nominations. 
Senator DASCHLE termed it deeply 
troubling and a ‘‘reckless exercise of 
raw power by a Chairman,’’ and he is 
right. The Democratic Leader observed 
that the work of this Senate has for 
over 200 years operated on the principle 
of civil debate, which includes protec-
tion of the minority. When a Chairman 
can on his own whim choose to ignore 
our rules that protect the minority, 
not only is that protection lost, but so 
is an irreplaceable piece of our integ-
rity and credibility. 

The Democratic Leader noted that 
faithful adherence to rules is especially 
important for the Senate and for its 
Judiciary Committee. He noted ‘‘how 
ironic that in the Judiciary Com-
mittee, a Committee which passes 
judgment on those who will interpret 
the rule of law,’’ that it acted in con-
scious disregard of the rules that were 
established to apply to its proceedings. 
If this is what those who pontificate 
about ‘‘strict construction’’ mean by 
that term, it translates to winning by 
any means necessary. If this is how the 
judges of the judicial nominees act, 
how can we expect the nominees they 
support as ‘‘strict constructionists’’ to 
behave any better? Given this action in 
disrespect of the rights of the minor-
ity, how can we expect the Judiciary 
Committee to place individuals on the 
bench who respect the rule of law? In 
my 29 years in the Senate and in my 
reading of Senate history, I cannot 
think of so clear a violation of Sen-
ators’ rights. 

I am gravely concerned about this 
abuse of power and breach of our Com-
mittee rules. When the Judiciary Com-
mittee cannot be counted upon to fol-
low its own rules for handling impor-
tant lifetime appointments to the fed-
eral judiciary, everyone should be con-
cerned. In violation of the rules that 
have governed that Committee’s pro-
ceedings since 1979, the Chairman chose 
to ignore our longstanding Committee 
Rules and short-circuit Committee 
consideration of the nominations of 
John Roberts and Deborah Cook. Sen-
ator DASCHLE spoke to that matter 
that day. Senator FEINSTEIN, Senator 
SCHUMER and Senator DURBIN have also 
spoken to the Senate about this breach 
of our rules as well as a number of 
other liberties that Republicans have 
been taking with the rules. 
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This protection for the minority has 

been maintained by the Judiciary Com-
mittee for the last 24 years under five 
different chairmen—Chairman KEN-
NEDY, Chairman Thurmond, Chairman 
BIDEN, under Chairman HATCH pre-
viously and during my tenure as chair-
man. 

Rule IV of the Judiciary Committee 
provides the minority with a right not 
to have debate terminated and not to 
be forced to a vote without at least one 
member of the minority agreeing. That 
rule and practice had until last month 
always been observed by the Com-
mittee, even as we have dealt with the 
most contentious social issues and 
nominations that come before the Sen-
ate. 

Until last month, Democratic and 
Republican Chairmen had always acted 
to protect the rights of the Senate mi-
nority. The rule has been the Commit-
tee’s equivalent to the Senate’s cloture 
rule. It had been honored by all five 
Democratic and Republican chairman, 
including Senator HATCH, until last 
month. 

It was rarely utilized but Rule IV set 
the ground rules and the backdrop 
against which rank partisanship was 
required to give way, in the best tradi-
tion of the Senate, to a measure of bi-
partisanship in order to make progress. 
That is the other important function of 
the rule. 

Besides protecting minority rights, it 
enforced a certain level of cooperation 
between the majority and minority in 
order to get things accomplished. That, 
too, has been lost as the level of par-
tisanship on the Judiciary Committee 
and within the Senate reached a new 
low when Republicans chose to over-
ride our governing rules of conduct and 
proceed as if the Senate Judiciary 
Committee were a minor committee of 
the House of Representatives. 

In fact, the only occasion I recall 
when Senator HATCH was previously 
faced with implementing Committee 
Rule IV, he did implement it. In 1997 
Democrats on the Committee were 
seeking a Senate floor vote on Presi-
dent Clinton’s nomination of Bill Lann 
Lee to be the Assistant Attorney Gen-
eral for Civil Rights at the Department 
of Justice. Then, Senator HATCH ac-
knowledged: ‘‘Rule IV of the Judiciary 
Committee rules effectively establishes 
a committee filibuster right . . . .’’ In 
1997, Chairman HATCH acknowledged: 
‘‘Absent the consent of a minority 
member of the Committee, a matter 
may not be brought to a vote.’’ In that 
case, in 1997, Chairman HATCH followed 
the rules of the Committee. 

Last month the bipartisan tradition 
and respect for the rights of the minor-
ity ended when Chairman HATCH de-
cided to override the rule rather than 
follow it. He did so expressly and inten-
tionally, declaring: ‘‘[Y]ou have no 
right to continue a filibuster in this 
committee.’’ He decided, unilaterally, 
to declare the debate over even though 
all members of the minority were pre-
pared to continue the debate and that 

debate was, in fact, terminated pre-
maturely. Senator HATCH completely 
reversed his own position from the Bill 
Lann Lee nomination and took a step 
unprecedented in the history of the 
Committee. 

In his recent letter to Senator 
DASCHLE, Senator HATCH now contends 
that he ‘‘does not believe the Com-
mittee filibuster should be allowed and 
[he] thinks it is a good and healthy 
thing for the Committee to have a rule 
that forces a vote.’’ I ask that the ex-
change of letters between Senator 
HATCH and the Democratic Leader be 
included in the RECORD. 

Our Committee rule, while providing 
a mechanism for terminating debate 
and reaching a vote on a matter, does 
so while providing a minimum of pro-
tection for the minority. It is even that 
minimum protection that Chairman 
Hatch will no longer countenance. It is 
Senator HATCH who has ‘‘turned Rule 4 
on its head’’ last month, after 24 years 
of consistent interpretation and imple-
mentation by five chairmen. Never be-
fore his letter to Senator DASCHLE has 
anyone since the adoption of the rule 
in 1979 ever suggested that its purpose 
was to be narrowed and redirected to 
thwart what he called ‘‘an obstreperous 
Chairman who refuses to allow a vote 
on an item on the Agenda.’’ After all, 
as Senator HATCH recognizes in his let-
ter, it is the chairman’s prerogative to 
set the agenda for the mark-up. 

This revisionist reading of the rule is 
not justified by its adoption or its prior 
use and appears to be nothing other 
than an after the fact attempt to jus-
tify the obvious breaches of the long-
standing Committee rule and practice 
that occurred last month. That novel 
interpretation was not even articulated 
contemporaneously at the business 
meeting. 

The Committee and the Senate have 
crossed a threshold of partisan over-
reaching to rubber-stamp judicial 
nominees that should never have been 
crossed. I urge the Republican leader-
ship to recommit the nominations of 
Deborah Cook and John Roberts to the 
Judiciary Committee so that they can 
be considered in accordance with the 
Committee’s rules. The action taken 
last month should be vitiated and order 
restored to the Senate and to the Judi-
ciary Committee. I urge the Judiciary 
Committee and the Senate to rethink 
the misstep taken last month and urge 
the Chairman and the Committee to 
disavow the misinterpretation and vio-
lations of Rule IV that occurred. Order 
and comity need to be restored to the 
Judiciary Committee. An essential step 
in that process is the restoration of mi-
nority rights under Rule IV and rec-
ognition of minority rights thereunder. 

During the last four years of the 
Clinton Administration, his entire sec-
ond term in office after being reelected 
by the American people, the Judiciary 
Committee refused to hold hearings 
and Committee votes on his qualified 
nominees to the D.C. Circuit and it re-
fused to give hearings to three Sixth 

Circuit nominees in those four years as 
well as to numerous other circuit 
nominees. Last month, in sharp con-
trast, this Committee was required to 
proceed on two controversial nomina-
tions to those circuit courts in con-
travention of the rules and practices of 
the Committee. This can only be seen 
as part of a concerted and partisan ef-
fort to pack the courts and tilt them 
sharply out of balance. 

In circumstances such as these, when 
the rights of the minority are being 
violated and Senate rules and long-
standing practices are breached, the 
minority is left with very few options 
and very little choice in how it must 
proceed. This President has been the 
most politically aggressive and the 
most unilateralist President I have 
seen in my 29 years in the Senate in his 
nominations. The Republican majority 
is now choosing to abet his efforts at 
the expense of the Senate minority’s 
rights and the constitutional role of 
the Senate. That is most regrettable. 

The PRESIDING OFFICER. The Sen-
ator from Utah. 

Mr. HATCH. Mr. President, how 
much time remains on both sides? 

The PRESIDING OFFICER. Nine 
minutes, 42 seconds; the other side has 
40 seconds. 

Mr. HATCH. I would like to correct 
the RECORD. When all of those circuit 
court judges were approved and con-
firmed, during the time when the fili-
buster occurred on Fortas—the only 
filibuster which was really a true fili-
buster—it was bipartisan and the 
Democrats controlled the Senate. 

I yield 2 minutes to the distinguished 
Senator from Tennessee. 

Mr. ALEXANDER. Mr. President, the 
Senator from Illinois earlier brought 
up the distinguished late Judge Frank 
Johnson of Alabama and commended 
him for doing the right thing. I wanted 
to remind the Senate of why Judge 
Johnson was able to do the right thing 
in desegregating the south. It was be-
cause of John Minor Wisdom of Lou-
isiana and John Brown of Texas and El-
bert Tuttle of Georgia, who were Re-
publican appellate court judges ap-
pointed by a Republican President 
named Eisenhower at a time in the 
1950s when the Democratic side of the 
Senate was using the filibuster to kill 
every important piece of civil rights 
legislation that was proposed in the 
Senate. 

Senator Eastland of Mississippi, Sen-
ator Stennis of Mississippi would never 
have approved Judge Wisdom’s nomina-
tion or never have agreed with it if 
they had known that he and Judge 
Brown and Judge Tuttle would order 
the admission of James Meredith to 
the University of Mississippi. 

So at a time when these distin-
guished former Democratic Senators 
were filibustering every piece of civil 
rights legislation in the Senate, they 
didn’t even consider filibustering an 
appellate judge. That way Judge Wis-
dom, Judge Brown, and Judge Tuttle 
all were confirmed, and all ordered 
James Meredith to be admitted. 
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The relevance of the point of the Sen-

ator from Illinois is that today’s Demo-
crats, our friends on the other side, are 
going further than the Democratic fili-
busters against the civil rights bills in 
the 1950s. They are denying the Presi-
dent the traditional right to nominate 
and appoint judges. I don’t know what 
happened in the past, but I know what 
this one Senator will do in the future. 
If there is a Democratic President and 
I am in this body, and if he nominates 
a judge, I will never vote to deny a vote 
on that judge. If two or three more 
Senators on both sides will do the same 
thing, we could go back to having more 
respect for our judicial nominating 
process. 

The PRESIDING OFFICER. The Sen-
ator from Utah. 

Mr. HATCH. Mr. President, I yield 2 
minutes to the distinguished Senator 
from Texas. 

Mrs. HUTCHISON. Mr. President, 
when the Founding Fathers wrote our 
Constitution, they said that judicial 
nominees would be confirmed by the 
advice and consent of the Senate. 
Clearly that has always been a major-
ity vote. They specified in the Con-
stitution when a larger vote was nec-
essary, such as treaties, which require 
two-thirds. In fact, when the 25th 
amendment to the Constitution was 
approved by the Senate in 1965, the 
Vice President of the United States, if 
appointed, would be required to receive 
a majority vote of the House and Sen-
ate for confirmation. So to say that a 
judge should require a supermajority is 
to amend the Constitution without 
going through the process. 

That is what is happening today with 
Miguel Estrada. We are being required 
to muster 60 votes. We know we have 55 
because we have had a vote now. We 
have had a cloture vote, and 55 people 
in the Senate believe Miguel Estrada 
should be confirmed for the Federal 
bench. And yet he is not confirmed be-
cause we have a higher threshold. 

We can’t amend the Constitution 
through a filibuster. We cannot take 
away the power of the President’s ap-
pointments that are given in the Con-
stitution with a filibuster. This is dif-
ferent from any other filibuster. A fili-
buster on an issue is a legitimate tool. 
But a filibuster on a judicial nominee 
takes the balance of power and skews 
it in favor of the legislature over the 
President’s right to have his people ap-
pointed to the Federal bench. 

The Senate needs to look carefully at 
the precedent being set. It is not right 
in a judicial nomination to hold a 60- 
vote threshold when the Constitution 
clearly says 51. 

The PRESIDING OFFICER. The Sen-
ator’s 2 minutes have expired. 

Mr. HATCH. Mr. President, I yield 2 
minutes to the distinguished Senator 
from Minnesota. 

The PRESIDING OFFICER. The Sen-
ator from Minnesota. 

Mr. COLEMAN. Mr. President, many 
years ago when the Senate was the Su-
preme Court’s upstairs neighbor in this 

building, a significant event took place 
which provides us with a warning. A 
young Architect of the Capitol wanted 
to improve the sight lines in the Su-
preme Court Chamber on the first 
floor. Calculating that one of the sup-
port pillars was unnecessary, he 
brought in a crew to remove it. Half-
way through the project, the ceiling 
fell in on the Supreme Court Chamber, 
which was also the floor of the Senate 
above, destroying both Chambers for a 
period of time. The lesson is that when 
you tamper with one branch of Govern-
ment, it can affect others in a way you 
cannot anticipate, and any attempt to 
tamper with the delicate balance of 
power must be met with suspicion and 
repelled with conviction. 

We are tampering with that balance 
when we now, through filibuster, re-
quire a supermajority to confirm a 
Federal court of appeals judge. 

President Bush did not get all the 
popular votes or all the electoral votes. 
The election was decided in an unprec-
edented manner. But when he was 
sworn in, he received all the constitu-
tional powers of the Presidency. His 
ability to be the Commander in Chief is 
not partial. His ability to sign or veto 
legislation is not compromised. His 
ability to submit judicial nominees to 
this body for an up-or-down vote, some-
thing every President has exercised for 
over 200 years, is in no way limited. 

Politics has its place, but not to the 
extent of stopping a vote on a judge at 
any and all costs. Let’s discuss the 
merits of this nominee, his qualifica-
tions, his judicial temperament, but 
then let us follow the constitutional 
process we have followed for two cen-
turies and vote yes or no on advice and 
consent for the President’s nominee to 
the court of appeals. 

For my colleagues who have concerns 
about Mr. Estrada’s answers, or if you 
didn’t like the things he didn’t answer, 
vote against him. But give him a vote. 
Let’s follow the Constitution. Let’s not 
change the constitutional standing. 

I yield the floor. 
The PRESIDING OFFICER. The Sen-

ator from Utah. 
Mr. HATCH. Mr. President, I yield 

the remainder of my time to the distin-
guished Senator from South Carolina. 

The PRESIDING OFFICER. The Sen-
ator from South Carolina. 

Mr. GRAHAM of South Carolina. Mr. 
President, I am now going to read a 
June 18, 1998 statement of the Senator 
from Vermont involving Clarence 
Sundram and other judges who were 
subject to discussion on that day: 

If Senators are opposed to any judge, bring 
them up and vote against them. But don’t do 
an anonymous hold, which diminishes the 
credibility and respect of the whole U.S. Sen-
ate. 

I have had judicial nominations by both 
Democrats and Republican Presidents that I 
intended to oppose. But I fought like mad to 
make sure they at least got a chance to be 
on the floor for a vote. 

I have stated over and over again on this 
floor that I would refuse to put an anony-
mous hold on any judge; that I would object 

and fight against any filibuster on a judge, 
whether it is somebody I opposed or sup-
ported; that I felt the Senate should do its 
duty. 

If we don’t like somebody the President 
nominates, vote him or her down. But don’t 
hold them to this anonymous unconscionable 
limbo, because in doing that, the minority of 
Senators really shame all Senators. 

My statement is simply this: We are 
bearing witness to a constitutional 
change. And having looked at the 
statement of Senator LEAHY and his 
present conduct, we are bearing wit-
ness to a change on his part. He was 
right in 1998 to oppose the filibusters. 
He is wrong today to engage in one. 

The PRESIDING OFFICER. The Sen-
ator from Vermont. 

Mr. LEAHY. Mr. President, I thank 
the Senator for being the first person 
on his side of the aisle to actually read 
my whole statement. It is obvious I 
was speaking of a filibuster by an 
anonymous hold. 

I welcome the Vice President to the 
Senate today in your capacity as Presi-
dent of the Senate. It is not often that 
we see the Vice President in the chair. 
With the meeting of the United Na-
tions Security Council today and the 
OPEC meeting and the unsettled and 
threatening circumstances in so many 
parts of the world, from the Middle 
East to the Korean peninsula to Iran 
and Iraq, the Vice President has chosen 
to be in the Senate this morning. I 
look forward to seeing him as well if 
the Senate ever turns its attention to 
the disastrous economic situation in 
this country and the loss of more than 
2.5 million jobs in the last two years 
and more than 300,000 last month. Sen-
ator DASCHLE and the Democratic lead-
ership have sought for weeks to pro-
ceed to debate on S. 414, the Economic 
Recovery Act of 2003, which includes 
the First Responders Partnership 
Grant Act, but the Senate Republican 
majority has blocked debate and ac-
tion. This morning, instead of debating 
the international situation, the need to 
pass an economic stimulus package, 
the need for increased commitment to 
homeland defense, legislation to pro-
vide a real prescription drug benefit for 
seniors or the other matters so deeply 
concerning Americans, we are return-
ing in some form to debate a nomina-
tion that we have debated for over a 
month and on which cloture was de-
feated last week. 

I note that what has impeded a Sen-
ate vote on the Estrada nomination 
has been the political game being 
played by the White House with this 
nomination as part of its effort to pack 
the Federal courts. The White House 
could have long ago solved this impasse 
by honoring the Senate’s role in the 
appointment process through providing 
the Senate access to Mr. Estrada’s 
legal work—just as past administra-
tions have provided legal memos in 
connection with the nominations of 
Robert Bork, William Rehnquist, Brad 
Reynolds, Stephen Trott, and Ben Civi-
letti and this administration did with a 
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nominee to the EPA—and through in-
structing the nominee to answer ques-
tions about his views—consistent with 
last year’s Supreme Court opinion by 
Justice Scalia—and to stop pretending 
that he has no views. The White House 
is using ideology to select its judicial 
nominees but trying to prevent the 
Senate from knowing the ideology of 
these nominees when it evaluates 
them. 

Instead, it appears that the Senate 
Republican majority, at the direction 
of the White House, chose to extend 
this debate because its political 
operatives hope to use it to falsely 
paint those who will not be steam 
rolled as somehow ‘‘anti-Hispanic.’’ 
The Republican’s approach of crass 
partisanship regarding this nomination 
disregards the legitimate concerns 
raised by many Senators as well as by 
respected, Hispanic elected officials 
and Hispanic civil rights leaders. More-
over, the Republican approach and the 
President’s approach have been to di-
vide: to divide the Senate, to divide the 
American people and, on this par-
ticular nomination, to divide Hispanics 
against each other. 

That is wrong. It is wrong because 
the President campaigned on a plat-
form of uniting not dividing. It is 
wrong because our country needs us to 
build consensus and work together, es-
pecially in these most challenging 
times. It is wrong because distin-
guished Latino leaders, who have spent 
their lives seeking justice and greater 
representation of Hispanic lawyers as 
judges, have been attacked by Repub-
licans for showing courage and honesty 
in their judgment that this nomination 
is wanting. Joining the League of 
United Latin American Citizens, which 
previously wrote to the Senate disasso-
ciating itself with Republican attacks 
on Democratic Senators, yesterday the 
National Council of La Raza issued a 
statement condemning the treatment 
of the Congressional Hispanic Caucus 
by Republicans. The NCLR statement 
notes how ‘‘deeply offended’’ it is by 
Mr. Estrada’s supporters calling Con-
gressional Hispanic Caucus members 
‘‘tyrannical,’’ ‘‘racist,’’ and ‘‘anti- 
Latino.’’ 

This Administration has also shown 
disrespect for the concerns of Senators 
in renominating both Judge Charles 
Pickering, despite his ethical lapses, 
and Justice Priscilla Owen, despite her 
record as a conservative ‘‘activist’’ 
judge, both of whom were rejected by 
the Senate Judiciary Committee after 
fair hearings and open debate last year. 
Sending these re-nominations to the 
Senate is unprecedented. No judicial 
nominee who has been voted down has 
ever been re-nominated to the same po-
sition by any President. The White 
House in conjunction with the new Re-
publican majority in the Senate is 
choosing these battles over nomina-
tions purposefully. Dividing rather 
than uniting has become their modus 
operandi. 

Among the consequences of this par-
tisan strategy is that for the last 

month, the Senate has been denied by 
the Republican leadership meaningful 
debate on the situation in Iraq. I com-
mend Senator BYRD, Senator KENNEDY 
and the other Senators on both sides of 
the aisle who have nonetheless sought 
to have the Senate fulfill its constitu-
tional role as a forum for debate and 
careful consideration of our Nation’s 
foreign policy. The decision by the Re-
publican Senate majority to focus on 
controversial nominations rather than 
the international situation or the econ-
omy says much about their mistaken 
priorities. The Republican majority 
sets the agenda and they schedule the 
debate, just as they have here this 
morning. 

Many Democratic Senators have al-
ready spoken to the Constitution and 
the Senate’s proper role in the con-
firmation process. I recall, in par-
ticular, statements by Senators 
DASCHLE, REID, BINGAMAN, BOXER, 
CLINTON, CORZINE, DODD, DORGAN, DUR-
BIN, EDWARDS, FEINGOLD, FEINSTEIN, 
HARKIN, JOHNSON, KENNEDY, KOHL, 
LAUTENBERG, LEVIN, MIKULSKI, SAR-
BANES and SCHUMER, among many oth-
ers. 

What is disconcerting about the re-
cent debate is what appears to be the 
Republican majority’s willingness to 
sacrifice the constitutional authority 
of the Senate as a check on the power 
of the President in the area of lifetime 
appointments to our Federal courts. I 
fear, Mr. President, that the Repub-
lican majority’s efforts to re-write Sen-
ate history in order to rubber-stamp 
this White House’s Federal judicial 
nominees will cause long-term damage 
to this institution, to our courts, to 
our constitutional form of government, 
to the rights and protections of the 
American people and to generations to 
come. I have served in the Senate for 29 
years, and until recently I have never 
seen such stridency on the part of an 
executive administration or such will-
ingness on the part of a Senate major-
ity to cast aside tradition and upset 
the balances embedded in our Constitu-
tion so as to expand presidential power. 

In the time set aside by the Repub-
lican majority for this debate today, I 
am glad to have an opportunity to shed 
light on the fiction that cloture votes, 
extended debate, and discussion of the 
views of nominees are anything new or 
unprecedented. What I do find unprece-
dented is the depths that the Repub-
lican majority and this White House 
are willing to go to override the con-
stitutional division of power over ap-
pointments and longstanding Senate 
practices and history. It strikes me 
that some Republicans seem to think 
that they are writing on blank slate 
and that they have been given a blank 
check to pack the courts. They show a 
disturbing penchant for reading our 
Constitution in isolation from its his-
tory and the practices that have en-
dured for two centuries to suit their 
purposes of the moment. 

A few years ago, when Republicans 
were in the Senate minority and a 

democratically elected Democratic 
President was in the White House, col-
umnist George Will, for example, had 
no complaint about a super-majority or 
60 votes being needed to get an up or 
down vote on legislation or nomina-
tions proposed by the President. In 
fact, reflecting Republican sentiment 
at the time, what he said in his defense 
of the Republican filibuster of Presi-
dent Clinton’s proposals, was the fol-
lowing: 

The Senate is not obligated to jettison one 
of its defining characteristics, permissive-
ness, regarding extended debate, in order to 
pander to the perception that the presidency 
is the sun about which all else in American 
government—even American life—orbits. 
(Washington Post, April 25, 1993.) 

It apparently did not trouble him or 
other Republicans when they were in 
the Senate minority that the Constitu-
tion expressly requires more than a 
simple majority for only a few matters. 
In fact, Mr. Will wrote: 

Democracy is trivialized when reduced to 
simple majoritarianism—government by 
adding machine. A mature, nuanced democ-
racy makes provision for respecting not 
mere numbers but also intensity of feeling. 

Of course, that was in 1993 and Presi-
dent Clinton and a Democratic Senate 
majority were being contested by Re-
publican filibusters. What is different a 
mere 10 years later? Just that the par-
ties have switched roles and this year 
Democrats are in the Senate minority 
and a Republican occupies the White 
House. I ask unanimous consent that a 
recent article by Edward Lazarus that 
critiques Mr. Will’s new position be in-
cluded in the RECORD. 

As George Will noted in 1993, one of 
the key attributes of the Senate is the 
venerable tradition of unlimited de-
bate. In fact, not until 1917 was there 
even a provision in the Senate rules to 
allow for cloture, a procedure by which 
the Senate acts to cut off debate. The 
Senate first adopted the cloture rule in 
1917. At that time, cloture was limited 
to and could only be sought on legisla-
tive matters. The cloture rule was ex-
tended in 1949 to nominations by 
amending it to include measures and 
matters, which included judicial nomi-
nations. Thus, prior to 1949, disputes 
over nominations—to the 100 seats in 
the Federal judiciary—were handled 
and resolved by Senators behind closed 
doors and many judicial nominations 
were defeated in the Senate by inaction 
or the threat of a filibuster. Repub-
licans resurrected those tactics in the 
years 1995–2001 to defeat more than 50 
of President Clinton’s judicial nomi-
nees. 

In essence, until they had a Repub-
lican President, Republicans inter-
preted the Advice and Consent Clause 
of the Constitution to allow a handful 
of anonymous Republican Senators to 
prevent an ‘‘up or down’’ vote by the 
full Senate on scores of qualified judi-
cial nominees. Now, when Democratic 
Senators have expressed genuine con-
cerns about the lack of information re-
garding Mr. Estrada and have made a 
well-founded request to see his 
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writings, Republicans claim it is wrong 
and unconstitutional for Senators to 
act in accordance with Senate rules 
and tradition and their longstanding 
role as a check and balance on the 
President’s appointment power. 

It cannot be that only the rules Re-
publicans like at the times that they 
like them are the rules that are fol-
lowed in the Senate, but more and 
more that seems to be what the Repub-
lican majority is demanding. They 
should not pretend the rules no longer 
apply simply because the Republican 
majority finds them inconvenient, but 
that is happening more and more in the 
Senate. Regrettably, it has occurred 
recently in connection with judicial 
nominees before the Judiciary Com-
mittee, when the Republicans insisted 
on breaching Rule IV, a longstanding 
rule of our Committee that allows for 
extended debate, as well. 

What is at stake in judicial nomina-
tions are lifetime appointment for 
judges who will have the power to 
change how the Constitution is inter-
preted and whether civil rights, envi-
ronmental protections, privacy and our 
fundamental freedoms will be upheld. 
With respect to the Estrada nomina-
tion, what is at stake is a seat on the 
second highest court in the country 
and the swing vote on that important 
court. 

Most of the decisions issued by the 
D.C. Circuit in the nearly 1,400 appeals 
filed per year are final because the Su-
preme Court now takes fewer than 100 
cases from all over the country each 
year. This court has special jurisdic-
tion over cases involving the rights of 
working Americans as well as the right 
to a cleaner environment. This is a 
court where Federal regulations will be 
upheld or overturned, where privacy 
rights will either be retained or lost, 
and where thousands of individuals will 
have their final appeal in matters that 
affect their financial future, their 
health, their lives and their liberty. 

This is a court that has vacant seats 
due to anonymous Republicans block-
ing the last two nominees to this court 
by a Democratic President. Those 
nominees had outstanding legal cre-
dentials and qualifications but during 
President Clinton’s last term, the Re-
publican-controlled Senate would not 
proceed to an up or down vote on either 
of them. 

The word ‘‘filibuster’’ derives from 
the Dutch word for piracy, or taking 
property that does not belong to you. 
Under that ordinary definition, it 
would be accurate to say that at least 
two of the vacancies on the D.C. Cir-
cuit, for which Republicans blocked 
qualified nominees, were filibustered, 
as well. Republicans, who exploited 
every procedural rule and practice to 
block scores of Clinton nominees anon-
ymously from ever receiving an up or 
down vote, now want to change the 
rules midstream, to their partisan ad-
vantage, again. The whole reason this 
President has so many circuit vacan-
cies to fill is because this was the 

booty of their piracy, their filibus-
tering of judicial seats that arose dur-
ing the Clinton Administration while 
they prevented votes on that Presi-
dent’s qualified nominees. 

For example, a Mexican-American 
circuit court nominee of President 
Clinton, Judge Richard Paez, was 
forced to wait more than 1,500 days to 
be confirmed, and even after the Re-
publican filibuster was broken by a clo-
ture vote to end debate, many Repub-
licans joined an unsuccessful motion to 
indefinitely postpone his nomination. 
None of the more than 30 Republicans 
who voted against cloture in connec-
tion with that nomination or who 
voted in favor of Senator SESSIONS’ un-
precedented motion ‘‘to indefinitely 
postpone’’ the vote on Judge Paez’s 
nomination, which had been pending 
for more than 1,500 days, should be 
heard to complain if Democratic Sen-
ators seek more information about 
nominations before proceeding to a 
vote for a lifetime appointment. 

I also recall that during the closing 
moments of that debate Senator SES-
SIONS objected that the Vice President 
of the United States was presiding over 
the Senate in his capacity as the Presi-
dent of the Senate. The Senator from 
Alabama objected that he should not 
be allowed to preside. I have not raised 
that objection to the Vice President 
presiding here today but have, instead, 
welcomed the Vice President. This is 
further demonstration that Democrats 
have been more moderate and much 
more cooperative with this Adminis-
tration than Republicans were with the 
prior Democratic Administration. 

I will include in my full statement 
for the RECORD the words of the Repub-
lican Senators who filibustered Presi-
dent Clinton nominees. Senator Bob 
Smith, a straight talker from New 
Hampshire, outlined the Senate’s his-
tory of filibusters of judicial nominees 
and said: 

Don’t pontificate on the floor and tell me 
that somehow I am violating the Constitu-
tion . . . by blocking a judge or filibustering 
a judge that I don’t think deserves to be on 
the court. That is my responsibility. That is 
my advise-and-consent role, and I intend to 
exercise it. 

Thus, the Republicans’ claim that 
Democrats are taking ‘‘unprecedented’’ 
action—much like the bogus White 
House claim that our request for Mr. 
Estrada’s work while paid by taxpayers 
was ‘‘unprecedented’’—is simply un-
true. Republicans’ desire to rewrite 
their own history is wrong. They 
should come clean and tell the truth to 
the American people about their past 
practices on nominations. They cannot 
change the plain facts to fit their cur-
rent argument and purposes. 

Senator HATCH candidly admitted 
after cloture was invoked on the Paez 
nomination and Senator SESSIONS 
made his unprecedented motion to in-
definitely postpone any vote on that 
judicial nomination: 

Indeed, I must confess to being somewhat 
baffled that, after a filibuster is cut off by 

cloture, the Senate could still delay a final 
vote on a nomination. A parliamentary rul-
ing to this effect means that, after today, 
our cloture rule is further weakened. 

Republicans should not have come to 
the floor and told the American people 
over the last month that Democratic 
Senators had done something unprece-
dented in opposing the Estrada nomi-
nation. They themselves did it quite 
recently and have done it repeatedly. 
Let us be honest about this and 
straight with the American people. 
Given the time allotted for today’s de-
bate, I cannot discuss them all but I 
will include in the RECORD some of the 
other examples of filibusters of presi-
dential nominations from the nomina-
tion of Justice Abe Fortas to be Chief 
Justice of the United States Supreme 
Court through the nominations of Ste-
phen G. Breyer, now Justice Breyer, to 
the First Circuit; Rosemary Barkett to 
the 11th Circuit; H. Lee Sarokin to the 
3rd Circuit; and Marsha Berzon and 
Richard Paez to the 9th Circuit. 

Even more frequent during the years 
from 1995 through 2001, when Repub-
licans controlled the Senate majority, 
were Republican efforts to defeat 
President Clinton’s judicial nominees 
through inaction and anonymous holds 
for which no Republican Senator could 
be held accountable. Republicans held 
up almost 80 judicial nominees who 
were not acted upon during the Con-
gress in which President Clinton first 
nominated them and eventually de-
feated more than 50 judicial nominees 
without a recorded Senate vote of any 
kind, just by refusing to proceed with 
hearings and Committee votes. 

Beyond the question of judicial nomi-
nees, Republicans also filibustered the 
nomination of Dr. Henry Foster to be-
come Surgeon General of the United 
States. This was an executive branch 
nominee that Republicans filibustered 
successfully in spite of two cloture 
votes in 1995. Dr. David Satcher’s sub-
sequent nominaton also required clo-
ture but he was successfully confirmed. 
Other executive branch nominees who 
were filibustered by Republicans in-
cluded Walter Dellinger, whose name 
has been invoked with approval by Re-
publicans during the debate on the 
Estrada nomination. Mr. Dellinger was 
nominated to be Assistant Attorney 
General and two cloture petitions were 
required to be filed and both were re-
jected by Republicans. In this case we 
were able finally to obtain a confirma-
tion vote after significant efforts and 
Mr. Dellinger was confirmed to that 
position with 34 votes against him. He 
was never confirmed to his position as 
Solicitor General because Republicans 
had made clear their opposition to him. 

In addition, in 1993, Republicans ob-
jected to State Department nomina-
tions and even the nomination of Janet 
Napolitano to serve as the U.S. Attor-
ney for Arizona, resulting in cloture 
petitions. In 1994, Sam Brown was nom-
inated to be an Ambassador. After 
three cloture petitions were filed, his 
nomination was returned to President 
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Clinton without Senate action. Also in 
1994, Derek Shearer was nominated to 
be an Ambassador and it took two clo-
ture petitions to get to a vote before he 
was confirmed. In 1994, Ricki Tigert 
was nominated to chair the FDIC and 
it took two cloture petitions to get to 
a vote and confirmation of that execu-
tive nomination. 

So when Republican Senators now 
talk about the Senate Executive Cal-
endar and presidential nominees, they 
must be reminded that they recently 
filibustered many, many qualified 
nominees. [chart] In addition, some of 
us remember Republican unwillingness 
to allow a Senate vote on the nomina-
tion of Bill Lann Lee to serve as the 
Assistant Attorney General for the 
Civil Rights Division at the Depart-
ment of Justice. He told the Judiciary 
Committee that he would follow the 
law and enforce the law. He was the 
choice of the President to serve in that 
President’s administration, but Repub-
licans would not accord him an up or 
down vote before the United States 
Senate. 

Now let me turn to a most troubling 
development that demonstrates how 
Republicans are violating longstanding 
Senate rules to suit themselves. Two 
weeks ago in a meeting of the Senate 
Judiciary Committee, the Chairman 
unilaterally declared the termination 
of debate on two controversial circuit 
court nominations. Senator DASCHLE 
termed it deeply troubling and a ‘‘reck-
less exercise of raw power by a Chair-
man,’’ and he is right. The Democratic 
Leader observed that the work of this 
Senate has for over 200 years operated 
on the principle of civil debate, which 
includes protection of the minority. 
When a Chairman can on his own whim 
choose to ignore our rules that protect 
the minority, not only is that protec-
tion lost, but so is an irreplaceable 
piece of our integrity and credibility. 

The Democratic Leader noted that 
faithful adherence to rule is especially 
important for the Senate and for its 
Judiciary Committee. He noted ‘‘how 
ironic that in the Judiciary Com-
mittee, a Committee which passes 
judgment on those who will interpret 
the rule of law,’’ that it acted in con-
scious disregard of the rules that were 
established to apply to its proceedings. 
If this is what those who pontificate 
about ‘‘strict construction’’ mean by 
that term, it translates to winning by 
any means necessary. If this is how the 
judges of the judicial nominees act, 
how can we expect the nominees they 
support as ‘‘strict constructionists’’ to 
behave any better? Given this action in 
disrespect of the rights of the minor-
ity, how can we expect the Judiciary 
Committee to place individuals on the 
bench that respect the rule of law? In 
my 29 years in the Senate and in my 
reading of Senate history, I cannot 
think of so clear a violation of Sen-
ators’ rights. 

I am gravely concerned about this 
abuse of power and breach of our Com-
mittee rules. When the Judiciary Com-

mittee cannot be counted upon to fol-
low its own rules for handling impor-
tant lifetime appointments to the fed-
eral judiciary, everyone should be con-
cerned. In violation of the rules that 
have governed that Committee’s pro-
ceedings since 1979, the Chairman chose 
to ignore our longstanding Committee 
Rules and short-circuit Committee 
consideration of the nominations of 
John Roberts and Deborah Cook. Sen-
ator DASCHLE spoke to that matter 
that day. Senator FEINSTEIN, Senator 
SCHUMER and Senator DURBIN have also 
spoken to the Senate about this breach 
of our rules as well as a number of 
other liberties that Republicans have 
been taking with the rules. 

The protection for the minority has 
been maintained by the Judiciary Com-
mittee for the last 24 years under five 
different chairmen—Chairman KEN-
NEDY, Chairman THURMOND, Chairman 
BIDEN, under Chairman HATCH pre-
viously and during my tenure as chair-
man. 

Rule IV of the Judiciary Committee 
provides the minority with a right not 
to have debate terminated and not to 
be forced to a vote without at least one 
member of the minority agreeing. That 
rule and practice had until last month 
always been observed by the Com-
mittee, even as we have dealt with the 
most contentious social issues and 
nominations that come before the Sen-
ate. 

Until last month, Democratic and 
Republican Chairmen had always acted 
to protect the rights of the Senate mi-
nority. The rule has been the Commit-
tee’s equivalent to the Senate’s cloture 
rule. It had been honored by all five 
Democratic and Republican chairmen, 
including Senator HATCH until last 
month. 

It was rarely utilized but Rule IV set 
the ground rules and the backdrop 
against which rank partisanship was 
required to give way, in the best tradi-
tion of the Senate, to a measure of bi-
partisanship in order to make progress. 
That is the other important function of 
the rule. 

Besides protecting minority rights, it 
enforced a certain level of cooperation 
between the majority and minority in 
order to get anything accomplished. 
That, too, has been lost as the level of 
partisanship on the Judiciary Com-
mittee and within the Senate reached a 
new low when Republicans chose to 
override our governing rules of conduct 
and proceed as if the Senate Judiciary 
Committee were a minor committee of 
the House of Representatives. 

In fact, the only occasion I recall 
when Senator HATCH was previously 
faced with implementing Committee 
Rule IV, he did so. In 1997, Democrats 
on the Committee were seeking a Sen-
ate floor vote on President Clinton’s 
nomination of Bill Lann Lee to be the 
Assistant Attorney General for Civil 
Rights at the Department of Justice. 
Then, Senator HATCH acknowledged: 
‘‘Rule IV of the Judiciary Committee 
rules effectively establishes a com-

mittee filibuster right. . . .’’ In 1997, 
Chairman HATCH acknowledged: ‘‘Ab-
sent the consent of a minority member 
of the Committee, a matter may not be 
brought to a vote.’’ In that case, in 
1997, Chairman HATCH followed the 
rules of the Committee. 

Last month the bipartisan tradition 
and respect for the rights of the minor-
ity ended when Chairman HATCH de-
cided to override the rule rather than 
follow it. He did so expressly and inten-
tionally, declaring: ‘‘[Y]ou have no 
right to continue a filibuster in this 
committee.’’ He decided, unilaterally, 
to declare the debate over even though 
all members of the minority were pre-
pared to continue the debate and it 
was, in fact, terminated prematurely. 
Senator HATCH completely reversed his 
own position from the Bill Lann Lee 
nomination and took a step unprece-
dented in the history of the Com-
mittee. 

In his recent letter to Senator 
DASCHLE, Senator HATCH now contends 
that he ‘‘does not believe the Com-
mittee filibuster should be allowed and 
[he] thinks it is a good and healthy 
thing for the Committee to have a rule 
that forces a vote.’’ I ask that the ex-
change of letters between Senator 
HATCH and the Democratic Leader be 
included in the RECORD. 

Our Committee rule, while providing 
a mechanism for terminating debate 
and reaching a vote on a matter, does 
so while providing a minimum of pro-
tection for the minority. It is even that 
minimum protection that Chairman 
HATCH will no longer countenance. It is 
Senator HATCH who has ‘‘turned Rule 4 
on its head’’ last month, after 24 years 
of consistent interpretation and imple-
mentation by five chairmen. Never, be-
fore his letter to Senator DASCHLE, has 
anyone since the adoption of the rule 
in 1979 ever suggested that its purpose 
was to be narrowed and redirected to 
thwart ‘‘an obstreperous Chairman who 
refuses to allow a vote on an item on 
the Agenda.’’ After all, as Senator 
HATCH recognizes in his letter, it is the 
chairman’s prerogative to set the agen-
da for the mark-up. 

This revisionist reading of the rule is 
not justified by its adoption or its prior 
use and appears to be nothing other 
than an after the fact attempt to jus-
tify the obvious breaches of the long-
standing Committee rule and practice 
that occurred last month. It was not 
even articulated contemporaneously at 
the business meeting. 

The Committee and the Senate have 
crossed a threshold of partisan over-
reaching that should never have been 
crossed. I urge the Republican leader-
ship to recommit the nominations of 
Deborah Cook and John Roberts to the 
Judiciary Committee so that they can 
be considered in accordance with the 
Committee’s rules. The action taken 
last month should be vitiated and order 
restored to the Senate and to the Judi-
ciary Committee. I urge the Judiciary 
Committee and the Senate to rethink 
the misstep taken last month and urge 
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the Chairman and the Committee to 
disavow the misinterpretation and vio-
lations of Rule IV that occurred. Order 
and comity need to be restored to the 
Judiciary Committee. An essential step 
in that process is the restoration of mi-
nority rights under Rule IV and rec-
ognition of minority rights thereunder. 

During the last four years of the 
Clinton Administration, his entire sec-
ond term in office after being reelected 
by the American people, the Judiciary 
Committee refused to hold hearings 
and Committee votes on his qualified 
nominees to the D.C. Circuit and the 
Sixth Circuit. Last month, in sharp 
contrast, this Committee was required 
to proceed on two controversial nomi-
nations to those circuit courts in con-
travention of the rules and practices of 
the Committee. This can only be seen 
as part of a concerted and partisan ef-
fort to pack the courts and tilt them 
sharply out of balance. 

In circumstances such as these, when 
the rights of the minority are being 
violated and Senate rules and long-
standing practices are breached, the 
minority is left with very few options 
and very little choice in how it must 
proceed. This President has been the 
most aggressive and unilateral I have 
seen in my 29 years in the Senate in his 
nominations. The Republican majority 
is now choosing to abet his efforts at 
the expense of the Senate minority’s 
rights and the constitutional role of 
the Senate. That is all most regret-
table. 

I yield back my time. 
Mr. KYL. Mr. President, in order to 

understand the constitutional problem 
we face with the filibuster of Miguel 
Estrada, it is important for the Senate 
and the public to focus on what is real-
ly going on here. 

This filibuster is not a dispute about 
Mr. Estrada’s answers to questions. If 
it were about unanswered questions 
then more than two Democrats would 
have taken up the White House’s offer 
to pose new written questions to Mr. 
Estrada or to meet with him privately 
and ask them in person. But they did 
not, and it is now clear that the re-
peated refusal even to ask questions 
has exposed the emptiness of that argu-
ment. I hope we hear no more of it. 

This filibuster also is not a dispute 
about confidential documents from the 
Solicitor General’s office. Our filibus-
tering colleagues must know that for 
the administration to comply with this 
demand is to undermine the effective-
ness of the Department of Justice and 
its ability to defend the American peo-
ple’s interests in court. They must 
know that the President will not jeop-
ardize the people’s interests and that 
these confidential documents cannot 
be disclosed. So this document request 
is an unserious demand made precisely 
because the administration will not 
comply—just as four former Democrat 
Solicitors General have advised. No, 
this dispute is not about confidential 
memos. 

The fact is that there is plenty of in-
formation available—more than 

enough information for a thoughtful 
Senator to make a decision whether to 
vote up or down. But don’t take my 
word for it. Take Minority Leader 
DASCHLE’S word for it. Last week the 
distinguished minority leader said that 
Mr. Estrada is too conservative and 
that he opposes his confirmation. How 
could the minority leader possibly have 
reached that conclusion if the record is 
so bare? How could he have reached 
any conclusion? The answer is obvious: 
Mr. Estrada’s record is more than 
ample for Senators to explore. Just as 
over 51 Senators have reviewed the 
record to their satisfaction and con-
cluded that Mr. Estrada is qualified 
and should be confirmed, so must Sen-
ator DASCHLE have reviewed the record 
and concluded that he should not be 
confirmed. He did not need more infor-
mation. 

So, why are we still here? Why is 
does this debate continue? Let us put 
aside these arguments about sup-
posedly unanswered questions and dis-
closure of confidential memoranda, and 
let’s focus on what this is really about: 
power. An unprecedented power-play 
by a partisan minority to re-define our 
constitutional ‘‘advice and consent’’ 
obligation at least for circuit court ju-
dicial nominees. This filibuster is 
about changing the rules of the game 
forever. 

For 214 years, the Senate has inter-
preted ‘‘advice and consent’’ to require 
majority approval for any judicial 
nominee who reaches the Senate floor. 
But if filibustering Democrats prevail 
here, that rule will forever be changed. 
No longer will the ‘‘advice and con-
sent’’ clause mean majority rule. In-
stead, it will mean 60 votes. 

Now, my filibustering colleagues may 
say, ‘‘well, no—we’re not trying to 
change the standard; we just want 
more information.’’ The time for dodg-
ing the essence of this constitutional 
moment has passed. There can no 
longer be any question that the true 
goal of this filibuster is to defeat Mr. 
Estrada’s nomination by preventing a 
vote, to change the standard from a 
simple majority to a 60-vote require-
ment. 

A month ago the Senior Senator 
from Pennsylvania called this power- 
play a ‘‘constitutional revolution,’’ and 
it saddens me to say that I must agree. 
A key part of our Constitution is its or-
dering of power between the different 
branches and parts of Government. Our 
Constitution is written, but we rely 
upon more than just the written word 
to understand its meaning. We rely 
upon the considered opinions of those 
who are charged with its interpreta-
tion. In most cases, that is the Su-
preme Court and the inferior courts 
that Congress establishes. But the Su-
preme Court is not the only body 
charged with interpreting the Con-
stitution, because some areas of the 
Constitution are not subject to conven-
tional judicial review. One of those 
areas is the ‘‘advice and consent’’ obli-
gation of Congress. To understand that 

clause, the Senate must do the inter-
preting. The Senate has long had the 
constitutional obligation to decide 
what those words mean. 

Throughout our history the Senate 
has had one consistent answer to the 
question of what ‘‘advice and consent’’ 
meant for lower court judicial nomi-
nees. That settled, bipartisan constitu-
tional understanding of ‘‘advice and 
consent’’ was that only a majority vote 
is required. Now, a determined minor-
ity is determined to change the mean-
ing of those words. And that is indeed 
a ‘‘constitutional revolution,’’ just as 
Senator SPECTER has said. 

Let’s turn to the Constitution. I 
know some of my Republican col-
leagues have argued that the Constitu-
tion mandates ‘‘advice and consent’’ by 
a simple majority vote. They may be 
right. As has been said, the Constitu-
tion contains seven provisions calling 
for a supermajority from the legisla-
ture: overriding a veto, convicting on 
impeachment, expelling members of 
the House or Senate, ratifying treaties, 
proposing constitutional amendments, 
establishing Presidential incapacity, 
and during the Civil War era, removing 
the disabilities of rebellious office-
holders. But the Constitution is silent 
as to ‘‘advice and consent.’’ The U.S. 
Supreme Court has observed that a 
simple majority is the background rule 
in legislatures. It is therefore under-
standable that many have concluded 
that ‘‘advice and consent’’ mandates a 
simple majority for confirmation. Cer-
tainly as a democratically-elected body 
we should always have a strong pre-
sumption in favor of rule by simple ma-
jority. Only when an alternative super-
majority rule is clear should we depart 
from that democratic tradition. 

I also appreciate the argument that a 
filibuster in this context is different 
than a filibuster on legislation because 
the appointment and confirmation of 
judges is a shared responsibility we 
have with the President. Respect and 
comity demand that we give proper 
deference to presidential prerogatives. 
I certainly agree that filibustering a 
presidential judicial nominee endan-
gers the traditional respect between 
the branches of Government, and that 
as Senators we have a responsibility to 
protect the relationship between the 
branches both for present and future 
Senators and Presidents. 

So it might be the case that the con-
stitutional text and structure mandate 
a simple majority, but I must say that 
I am not 100 percent convinced. It is 
possible that the Constitution’s silence 
on this question was exactly that: si-
lence. And it is possible that by re-
maining silent, the Founding Fathers 
intended to leave the question open for 
its own interpretation. I think we 
should allow for that possibility. But 
my skepticism does not change my 
conclusion, which is that we should 
apply a simple-majority requirement 
for confirmations. 

Why do I reach this conclusion? Be-
cause the weight and precedent of the 
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Senate’s longstanding constitutional 
interpretation of its own ‘‘advice and 
consent’’ obligation compels it. Thus, 
even if the question was open in 1789, 
we have 214 years of experience and 
tradition to tell us what the right in-
terpretation was. And the right inter-
pretation is that the same interpreta-
tion that bipartisan majorities of the 
Senate have forever believed—that 
only a simple majority is required to 
confirm a lower court nominee. 

The most obvious evidence of this 
tradition is the history itself. No lower 
court nominee has ever been rejected 
due to a heightened, 60-vote require-
ment. To be sure, some Senators have 
contemplated this change before. Over 
30 Democrats tried to filibuster J. 
Harvie Wilkinson in 1984, Sidney 
Fitzwater in 1986, and Edward Carnes 
in 1992. A much smaller group of my 
fellow Republicans tried to filibuster 
Marsha Berzon and Richard Paez in 
2000. So the issue has been raised be-
fore, although never in such a dramatic 
and pointed fashion as it is today. 

Let me address for a moment the 
unique case of Abe Fortas. In 1968, Jus-
tice Abe Fortas was nominated for the 
Chief Justice position. Opposition was 
roughly divided between the political 
parties, based significantly upon al-
leged improper financial dealings and 
other ethical issues that eventually 
drove him to resign under threat of im-
peachment. Unlike the case at hand, 
there is no record in that case of a Sen-
ate majority willing to confirm Mr. 
Fortas. The single cloture vote failed 
45–43. So it cannot be said that the will 
of the majority was thwarted, because 
no majority appears to have existed to 
confirm that nomination. The Presi-
dent withdrew the nomination before 
we ever found out the answer to that 
question. So unlike in the present case, 
the majority was not thwarted by fili-
buster. 

But returning to the more recent his-
tory, it is important to point out that 
in every one of those cases, however, 
cooler heads prevailed. The Senate 
stepped back from that precipice and 
said ‘‘No, this we will not do. We will 
not filibuster judicial nominees.’’ Sen-
ators such as the ranking member of 
the Judiciary Committee, Senator 
LEAHY, were so opposed in principle to 
such a constitutional change that he 
declared that he would ‘‘object and 
fight against any filibuster on a judge, 
whether it is somebody I opposed or 
supported.’’ The Washington Post re-
ports that in 1991 during the Clarence 
Thomas nomination battle, Senator 
LEAHY declared himself ‘‘totally op-
posed’’ to a filibuster, even as abortion 
activists urged such a step. And in 2000 
a clear majority of Republicans joined 
with Democrats and invoked cloture on 
the Berzon and Paez nominations. 

This is our tradition. We do not block 
judicial nominees by filibuster. This 
isn’t a Republican constitutional inter-
pretation. It isn’t a Democrat constitu-
tional interpretation. It is the Senate’s 
interpretation. And in the Senate, 

where so much is based upon tradition, 
sometimes tradition is all we have to 
enforce constitutional norms. We rely 
upon our colleagues to say, as Senator 
LEAHY said, that they will fight on 
principle against the abuse of process 
regardless of whose particular ox is 
being gored. That is why I voted for 
cloture on the Paez nomination, and 
against confirmation. I refused to 
upset 214 years of settled constitu-
tional interpretation and change our 
constitutional norms forever. I was un-
willing to risk the damage to the Sen-
ate and to the nominations process 
that would result. 

Let there be no mistake about it: If a 
minority of Senators are able to force 
a change to our 214-year-old constitu-
tional tradition, we do great damage to 
this body and to the process by which 
judges are nominated and confirmed. 
And those changes will be permanent. 

Now, I am a conservative, and I natu-
rally resist unnecessary tinkering with 
our constitutional system. But I also 
understand that constitutional changes 
do happen, and that they are not al-
ways bad. I am an original sponsor of a 
constitutional amendment, S. 1, in this 
very Congress. But we have an amend-
ment process for changes to the Con-
stitution. We require 2/3 of each House 
of Congress, and then 3⁄4 of the States. 
We have a process, and our constitu-
tional stability depends on respecting 
that process. 

This constitutional issue is unique, 
because the issue is probably not jus-
ticiable. I do know that a few profes-
sors have concluded that a judicial 
nominee in Mr. Estrada’s shoes may 
have standing to challenge a filibuster, 
but the last thing we want is for a 
court to get involved. This is a Senate 
matter. And as a Senate matter, all we 
have is our wisdom and respect for a 
214-year tradition to guide us. Can tra-
ditions change? Of course they can. We 
should be very wary of upsetting set-
tled traditions because for the most 
part, traditions exist for a reason, but 
we should always be open to improve-
ment. 

However, if we are going to upset 214 
years of constitutional interpretation 
and institutional tradition, shouldn’t 
we require something more than the 
intransigence of 44 Senators who won’t 
even admit that they are trying to 
change the constitutional rule? The 
Founding Fathers recognized that 
when we change constitutional rules, 
we should do so based on supermajority 
votes, not minorities’ refusals to votes. 
As I said a moment ago, when we 
amend the Constitution, it takes two- 
thirds of both Houses of Congress. Then 
if it passes, it cannot be enacted until 
three-quarters of the States support it. 
That is not minority rule, but super-
majority rule. I might add that even 
when the Supreme Court changes its 
constitutional interpretations through 
its decisions, they have to act by ma-
jority vote or new law is not created. 
Without a majority, there is no change 
to the constitutional rule. 

What is happening here is dramati-
cally different. Here, a minority—not a 
simple majority, and certainly not a 
supermajority—seeks to change a set-
tled constitutional rule and overturn 
214 years of the Senate’s constitutional 
interpretation. I submit that this fun-
damental change to our constitutional 
understanding of the ‘‘advice and con-
sent’’ power must not be allowed to 
take effect. And it certainly should not 
be undertaken by a minority of Sen-
ators for short-term gain. To do so 
jeopardizes not only the Senate’s rela-
tionship with the President, who has 
the constitutional obligation to make 
judicial nominations, and the Judici-
ary, which is understaffed and in des-
perate need for a fair process con-
sistent with our longstanding constitu-
tional norms. It jeopardizes the respect 
that future Senates will give to our 
traditional constitutional norms. And 
it calls into question whether the Sen-
ate can be trusted with its stewardship 
over those norms in the future. Will 
the Supreme Court ultimately become 
involved in Senate affairs? I certainly 
hope not, but I have less confidence 
today than I did a month ago that no 
court would involve itself in these mat-
ters. And that is a day I do not want to 
see. 

So, as I said, this is not about need-
ing more information. The distin-
guished minority leader made that 
clear last week. Senator DASCHLE has 
enough information. He opposes the 
nominee. This is about power—the 
power of the minority to change 214 
years of constitutional norms and in-
terpretation. I urge my filibustering 
colleagues on the other side of the aisle 
to step back, look at the history, and 
ask themselves whether they truly be-
lieve that it should take 60 votes to 
confirm a judge. And, equally impor-
tant, whether they believe that a mi-
nority of Senators should be able to 
wash away the Senate’s longstanding 
traditional understanding of its advice 
and consent obligations. I submit that 
our obligation to the Constitution and 
to the institution of the Senate de-
mands more than what we are seeing 
today. 

Mr. HATCH. Mr. President, I rise in 
response to my colleagues’ assertions 
about the Senate’s role in the judicial 
confirmation process. I am compelled 
by their statement to provide a more 
complete record on the origins of the 
Senate’s constitutional obligation to 
provide advice and consent on judicial 
nominees. 

The constitutional duty of the Presi-
dent to nominate and appoint, and the 
intervening duty of the Senate to pro-
vide advice and consent, is set forth in 
Article II, Section 2: 

The President . . . shall nominate, and by 
and with the Advice and Consent of the Sen-
ate, shall appoint . . . Judges of the Supreme 
Court, and all other Officers of the United 
States, whose Appointments are not herein 
otherwise provided for, and which shall be 
established by Law. 
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Some of my Democratic colleagues 

have argued that the record of the de-
bate of the Constitutional Convention 
leads to the conclusion that the Senate 
plays the central role in this process. 
This assertion is based on the Conven-
tion’s initial—and, I should add, tem-
porary—adoption of proposals that a 
national judiciary be established to be 
chosen by the national legislature, and 
its concurrent rejection of proposals 
that the President be given the sole 
power to appoint judges. My colleagues 
suggest that only in the final days of 
the Convention was the President 
given a role—the power to nominate 
judges—and that somehow this time 
line of events signals a more central 
role for the Senate than the actual text 
of the Constitution suggests. 

It is first important to note that, 
contrary to the impression that my 
colleague from Massachusetts may 
have left, the record of the Convention 
indicates that the discussion of the es-
tablishment of the judiciary was lim-
ited to only a few actual days. During 
that time there were, indisputably, 
competing views as to how the judici-
ary should be established—by the Exec-
utive or by the legislature. But a care-
ful review of the notes of the Constitu-
tional Convention leads to the conclu-
sion that the Framers bestowed on the 
President the paramount role in ap-
pointing judges. 

There was significant opposition to 
the proposals to place the appointment 
power exclusively in the Senate. For 
example, according to the notes from 
the Convention for July 18, 1787, a dele-
gate from Massachusetts, Nathaniel 
Ghorum, suggested ‘‘that the Judges be 
appointed by the Executive with the 
advice & consent of the 2d. branch, in 
the mode prescribed by the constitu-
tion of Masts. This mode had been long 
practiced in that country, & was found 
to answer perfectly well.’’ James Wil-
son, one of the leading figures at the 
Convention, made a motion ‘‘that the 
Judges be appointed by the Executive.’’ 
Mr. WILSON later wrote, ‘‘Instead of 
controlling the President still farther 
with regard to appointments, I am for 
leaving the appointment of all the 
principal officers under the Federal 
Government solely to the Presi- 
dent. . . .’’ 

Thus the debate progressed over ex-
clusive appointment by the legislature 
versus exclusive appointment by the 
President. James Madison sought a 
compromise when he suggested the 
power of appointment be given to the 
President with the concurrence of 1/3 of 
the Senate. This is an interesting sug-
gestion, given that we now face a vir-
tual veto by a minority. Madison’s pro-
posed compromise has been turned on 
its head. Rather than a supermajority 
to disapprove the President’s nominee, 
this Senate is demanding a super-
majority for approval. 

Some of my colleagues on the other 
side of the aisle seem to want to con-
tinue the debate of the Constitutional 
Convention. That debate is over. The 

resolution of the respective roles of the 
President and the Senate are found in 
the language of the Constitution, 
which in Article II vests the nomina-
tion and appointment powers in the 
President. 

As Alexander Hamilton explained in 
The Federalist No. 66: 

It will be the Office of the President 
to nominate, and, with the advice and 
consent of the Senate, to appoint. 
There will, of course, be no exertion of 
choice on the part of the Senate. They 
may defeat one choice of the Execu-
tive, and oblige him to make another; 
but they cannot themselves choose 
they can only ratify or reject the 
choice he—may have made. 

The distinguished Assistant Demo-
cratic Leader referred to The Fed-
eralist No. 76, wherein Alexander Ham-
ilton discussed the appointing power of 
the Executive. Hamilton stated ‘‘To 
what purpose then require the co-oper-
ation of the Senate? I answer, that the 
necessity of their concurrence would 
have a powerful, though, in general, a 
silent operation. It would be an excel-
lent check upon a spirit of favoritism 
in the President, and would tend great-
ly to prevent the appointment of unfit 
characters from State prejudice, from 
family connection, from personal at-
tachment, or from a view to popu-
larity. In addition to this, it would be 
an efficacious source of stability in the 
administration.’’ This passage indi-
cates the Founders’ understanding of a 
limited role for the legislature in the 
confirmation process. That role is for 
the Senate to act as a check on im-
proper appointments resulting from fa-
voritism or unfit character by the 
President. 

The treatment of Mr. Estrada by the 
Senate is far different from the advice 
and consent role contemplated by the 
Framers. A vocal minority of Senators 
is blocking the majority, which stands 
ready to vote on his nomination. This 
is tyranny of the minority and it is un-
fair to all—to the Senate, to the Presi-
dent, to the nominee, and to the Judi-
ciary. 

Mr. President, I call upon my col-
leagues who are denying an up or down 
vote on the nomination of Mr. Estrada 
to let the Senate work its will. The 
President has done his duty in nomi-
nating Mr. Estrada. It is now our duty 
to consent or to withhold consent by 
an up or down vote. Let’s end the de-
bate on this nomination and proceed to 
that vote. 

Thank you, Mr. President. I yield the 
floor. 

Mrs. FEINSTEIN. Mr. President, I 
rise to speak about charges that the 
ongoing filibuster against Miguel 
Estrada is somehow unconstitutional, 
as some have claimed. 

I take this job very seriously, and it 
is not often that I support preventing 
an up or down vote on any issue. In 
fact, this is the only time I have ever 
supported a filibuster against a judicial 
nominee, and I do so for very specific 
reasons, as do so many of my Demo-
cratic colleagues. 

Contrary to the charges we have been 
hearing over the last few days, I be-
lieve this filibuster is precisely what 
the Founders of this Nation had in 
mind when they created a three- 
branched system of government with 
checks, balances, advice and consent. 

This filibuster is not about pre-
venting a conservative nominee from 
getting onto the court. Rather, this fil-
ibuster is about a failure of this admin-
istration to adequately seek the advice 
and participation of the U.S. Senate in 
the judicial nominations process, par-
ticularly with regard to this nominee. 

I have spoken several times about 
Mr. Estrada specifically, and each time 
I have been clear, as have my col-
leagues—this is a nominee about whom 
we know very, very little, and he and 
this administration have simply not 
done enough to give us the kind of in-
formation we need to properly perform 
our constitutional duty of advice and 
consent. Because we are prevented 
from performing this constitutional 
duty, we have been forced to resort to 
a procedure, well within the Senate 
rules and by no means unprecedented, 
to enforce those rights. 

The filibuster is one of the key de-
vices throughout our nation’s history 
that has protected the right of the mi-
nority party, or even of one Senator. 
Without a filibuster right on nomina-
tions, there might never be advice and 
consent at all. And that would turn the 
Constitution on its head. 

My colleagues on the other side of 
the aisle have attempted to make 
much of the fact that the Constitution 
does not provide for a ‘‘super-major-
ity’’ vote on nominations, unlike con-
stitutional amendments or treaties. 
This is true—the Constitution is silent 
on the issue of how many votes a nomi-
nation should take. 

But the Constitution is equally silent 
about how many votes it would take to 
proceed to other measures as well—a 
patient’s bill of rights, for example. Or 
a ban on human cloning. Or the assault 
weapons ban. Or education bills. Or 
even major civil rights legislation. Yet 
nobody argues that it would be uncon-
stitutional for one or more Senators to 
filibuster these bills. Unwise, perhaps. 
Subject to public outcry, maybe. A le-
gitimate subject of reasoned debate, 
absolutely. But unconstitutional? No. 

Now let me address the issue of 
whether this filibuster is ‘‘unprece-
dented,’’ as some have charged. If we 
look at the facts, we soon see that the 
only really unprecedented aspect of 
this filibuster may be its success. Many 
have tried, but few have succeeded. 
And this may be a good indication of 
how strongly we feel about enforcing 
our constitutional role of advice and 
consent to this and other nominations 
now before us. 

The majority now argues that any 
filibuster of a judicial nominee is un-
constitutional because it essentially 
establishes a new, 60-vote threshold for 
judicial nominees. But this 60-vote 
threshold has long been in place for 
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controversial nominees facing objec-
tions from one or more Senators. 

Again, the only real difference be-
tween the situation with Miguel 
Estrada and the situations where clo-
ture votes were required on other 
nominees is that here, today, there are 
not enough votes to meet that 60-vote 
threshold. 

The procedure is the same—a cloture 
vote. 

The debate is the same—over a nomi-
nation to the federal judiciary. 

Only the outcome is different, and I 
don’t see how the outcome can deter-
mine the constitutionality of the proc-
ess. 

Let me list some other filibusters 
and cloture votes throughout recent 
history. 

In 1968, Abe Fortas was actually pre-
vented from becoming Chief Justice of 
the Supreme Court by filibuster. The 
other side may argue that this was a 
bipartisan filibuster, and they are 
right—but this is not the point. The 
point is, a filibuster was used as a tool, 
and the nomination failed. 

In 1980, Stephen Breyer had to go 
through two cloture motions to obtain 
a seat on the First Circuit—to debate, 
Miguel Estrada has only had one clo-
ture vote. 

In 1994, a cloture vote finally stopped 
a filibuster against Rosemary Barkett, 
a nominee to the 11th Circuit. 

In 1994, H. Lee Sarokin’s nomination 
to the Third Circuit required a cloture 
vote before it could proceed. 

In 2000, the nominations of both Mar-
sha Berzon and Richard Paez to the 
Ninth Circuit Court of Appeals—nomi-
nations which had been stopped dead in 
their tracks literally for years by that 
time—underwent cloture votes. Rich-
ard Paez had waited for more than 1,500 
days before he was given that cloture 
vote. 

To be perfectly frank, hearing these 
charges from the other side of the aisle 
is surprising given how many other 
Clinton nominees were stopped cold by 
secret holds and other parliamentary 
tactics, both in committee and on the 
floor. 

For instance, Elena Kagan was a 
Clinton nominee to the D.C. Circuit 
Court of Appeals—the same circuit to 
which Miguel Estrada is now nomi-
nated. In fact, Ms. Kagan was Miguel 
Estrada’s supervising editor on the 
Harvard law review, yet Republicans 
stopped her nomination cold without 
even getting to the point of a fili-
buster, or a public accounting of who 
was for, and who was against, that 
nominee. 

Elena Kagan was never filibustered 
on the floor, but she was effectively 
‘‘filibustered’’ in committee by one or 
two Senators who prevented a hearing 
or a committee vote. 

Other nominees to the circuit courts 
who were denied hearings or committee 
votes include Helene White for the 
Sixth Circuit, Jorge Rangel for the 
Fifth Circuit, Bonnie Campbell for the 
Eighth Circuit, and the list goes on and 

on. In fact, dozens of Clinton nominees 
were blocked in committee by anony-
mous holds or other obstructionist tac-
tics, so there was no need for a fili-
buster on the floor. 

It is most surprising to hear these 
charges of unconstitutionality from 
the other side of the aisle, given that 
many of my Republican colleagues ac-
tually participated in filibusters 
against Clinton nominees. 

Richard Paez, for example, was one of 
President Clinton’s Hispanic nominees 
to the circuit court, and he could not 
move on the floor until a cloture peti-
tion was filed. When the vote finally 
came to end the filibuster, the major-
ity of the Senate voted to do so and 
Richard Paez is now a federal judge. 

But many of my Republican col-
leagues voted to continue that fili-
buster, just three short years ago. In-
deed, almost exactly three years ago, 
on March 8, 2000, fourteen Republican 
Senators voted to continue the fili-
buster against Richard Paez, including 
some of those who now argue that fili-
busters themselves are unconstitu-
tional. 

And when the cloture vote came on 
that same day for Marsha Berzon, an-
other Clinton nominee who waited 
years for a hearing and up or down 
vote, thirteen Republican Senators 
voted to continue that filibuster as 
well. 

How can these Senators now argue 
that this filibuster is unconstitutional? 
Is it only unconstitutional when Demo-
crats filibuster a nominee, but con-
stitutional for Republicans to do the 
same? Is it only unconstitutional if the 
filibuster succeeds? 

The fact is, this filibuster is very 
constitutional, and in fact it may even 
be necessary to enforce the constitu-
tion’s other provisions, such as the ad-
vice and consent power granted to the 
U.S. Senate. 

I do not relish where we find our-
selves today, nor do any of my col-
leagues—on either side of the aisle. 

We stand poised to enter a war 
against Iraq, and under the constant 
threat of international terrorism. Our 
budgets are running at record deficits, 
the economy is still in trouble, and we 
recently reorganized our entire home-
land security apparatus. All of these 
issues require the attention in this 
body. 

The nominations debate is clearly 
very important to the future of our ju-
diciary and to the rule of law for dec-
ades to come, and there is no question 
that this issue should not, can not, and 
will not, be ignored. 

But we should be concentrating our 
efforts, and our limited resources in 
terms of time, staff and attention, on 
these other important issues as well. 

It is clear now that Miguel Estrada 
will not become a federal judge unless 
our requests are met. Any further de-
bate on this nominee is really a dis-
traction from the many other impor-
tant issues we should address. 

I appreciate the attendance of the 
distinguished Vice President of the 

United States here today, and I appre-
ciate the gravity of this debate. 

But I urge the Republican leader and 
my colleagues to move beyond this de-
bate so we can resolve these other, 
very important issues. 

The PRESIDING OFFICER. The Sen-
ate majority leader. 

Mr. FRIST. Mr. President, I appre-
ciate the consideration of both sides of 
the aisle. We extended the debate for 
an additional 20 minutes. Normally we 
would have completed at 12:30. I think 
that represents the fact that the de-
bate has been valuable, informative, 
and I do appreciate so many Members 
on both sides of the aisle coming for-
ward and speaking during this period of 
time where my objective, as I said 2 
hours ago, was to elevate the debate 
and talk about advice and consent as 
spelled out in the Constitution. 

Much of what we have heard about is 
larger than any single nominee, even 
one as distinguished and compelling as 
Miguel Estrada. I think most of us 
would agree that the process of advise 
and consent has gone awry. I suspect 
most of us will probably have different 
viewpoints on why that has happened, 
why it has evolved to the point where 
we are today. I respect those differing 
views. 

One thing is clear to me—the system 
is not working well, it is broken, and 
that is a disheartening thought on my 
part. But to America it is an unfortu-
nate truth. I think it is coming to the 
time we need to stop blaming each 
other and find a way to fix the system 
itself. With 17 unanimous consent re-
quests, 100 hours of debate, still the 
nominee being subjected to a filibuster, 
where we don’t see an end in sight, an 
up-or-down vote, I conclude the system 
is not working. 

As has been pointed out, filibusters 
on executive nominations—until now, 
recently—has been exceedingly rare. As 
leader, that strikes me as a good thing. 
But it seems to be changing, and that 
is why it is important for us to care-
fully examine advise and consent as 
spelled out in the Constitution and our 
interpretation of that. 

I do want to make a proposal for the 
other side of the aisle and I ask the as-
sistant minority leader to think about 
it. The proposal is not in the form of a 
unanimous consent request at this 
point but possibly after lunch today. 
The proposal recognizes the context in 
which we find ourselves. It may be pos-
sible in the near future that we will 
have a military conflict, although I 
hope and pray that is not the case. But 
we need to begin later this week, and 
aggressively next week, addressing the 
issue surrounding the Federal budget. 
We want to focus on the economy and 
get it moving again. We have Medicare 
and prescription drugs, which we must 
address. We have a lot to do. The pro-
posal that I will make—and I would 
like for the other side of the aisle to 
consider this—to the chairman and 
ranking member is that arrangements 
will be made for Miguel Estrada to ap-
pear again before the Senate Judiciary 
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Committee in exchange for a date cer-
tain for an up-or-down vote on his 
nomination. 

The second hearing is something we 
had not believed was appropriate, but I 
want to show both sides of the aisle 
that we are trying to reach out to do 
everything possible to go that extra 
mile and try to get an answer that 
works. 

This is not a formal unanimous con-
sent request at this time, but I do want 
to offer that opportunity. Again, it 
would be in exchange for a vote, up or 
down, at a time certain—to actually 
have another formal Judiciary Com-
mittee hearing with Miguel Estrada. It 
is my hope the other side of the aisle 
will decide it is time to conclude the 
debate and that we can focus on the 
challenges that lie ahead. 

Mr. REID. Will the leader allow me 
to respond? Otherwise, I will use leader 
time. 

Mr. FRIST. Yes. 
Mr. REID. I appreciate that since 

being chosen majority leader the Sen-
ator from Tennessee has gone out of 
his way to make sure we have ample 
debate. He has used the cloture motion 
rarely, and we appreciate that very 
much. But I say, regarding the Estrada 
matter, we have been very consistent 
in our requests. No. 1 is that he answer 
questions. The Senator said he would 
try to satisfy that. But until he sup-
plies the memoranda from the Solici-
tor’s office, it is not going to change 
the position of the people on this side 
of the aisle. So if he makes the unani-
mous consent request, we will simply 
renew our unanimous consent request, 
as we have done on other occasions. 

Mr. FRIST. Mr. President, I yield the 
floor. 

Mr. LEAHY. Mr. President, would the 
distinguished majority leader take a 
moment just to make a quick observa-
tion? 

Mr. FRIST. Mr. President, I will 
yield for 1 minute, and then we will go 
to lunch. 

Mr. LEAHY. Mr. President, I appre-
ciate very much the distinguished ma-
jority leader trying to figure out a way 
to get through this impasse. It is in the 
tradition of majority leaders, and I 
have served with every majority leader 
since the time of Mike Mansfield. Ma-
jority leaders try to work these mat-
ters out, and I appreciate that. 

I urge him, in doing so, to look at the 
fact that Miguel Estrada has said he is 
willing to discuss his papers and find a 
way that that could be done. I think 
his suggestion of a hearing where ques-
tions would be asked based on that 
would be very workable. But I com-
mend the distinguished majority leader 
for doing what is the tradition of lead-
ers—to try to find a way through this. 

Mr. FRIST. Thank you, Mr. Presi-
dent. 

f 

RECESS 
The PRESIDING OFFICER. The hour 

of 12:30 p.m. having arrived and passed, 
the Senate is adjourned. 

Thereupon, the Senate, at 12:56 p.m., 
recessed until 2:15 p.m. and reassem-
bled when called to order by the Pre-
siding Officer (Mr. VOINOVICH). 

f 

LEGISLATIVE SESSION 

PARTIAL-BIRTH ABORTION BAN 
ACT OF 2003—Continued 

The PRESIDING OFFICER. Under 
the previous order, the Senate will now 
return to legislative session and con-
tinue consideration of S. 3, which the 
clerk will report. 

The assistant legislative clerk read 
as follows: 

A bill (S. 3) to prohibit the procedure com-
monly known as partial-birth abortion. 

Mr. REID. I suggest the absence of a 
quorum. 

The PRESIDING OFFICER. The 
clerk will call the roll. 

The assistant legislative clerk pro-
ceeded to call the roll. 

Mr. FRIST. Mr. President, I ask 
unanimous consent that the order for 
the quorum call be rescinded. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

f 

UNANIMOUS CONSENT REQUEST— 
EXECUTIVE CALENDAR NOS. 32, 
34, 35, 36 AND 55 

Mr. FRIST. Mr. President, as in exec-
utive session, I ask unanimous consent 
that with respect to Calendar No. 32, 
Jeffrey Sutton, to be a U.S. circuit 
judge for the Sixth Circuit, there be 4 
hours for debate equally divided be-
tween the chairman and the ranking 
member, or their designees, and that 
following the conclusion of that time, 
the Senate proceed to a vote on the 
confirmation of the nomination, with 
no intervening action or debate. 

The PRESIDING OFFICER. Is there 
objection? 

Mr. REID. Reserving the right to ob-
ject, Mr. President, on the circuit 
court judges, we have a couple circuit 
court judges on which we believe we 
can work out an agreement. Jeffrey 
Sutton is not one of them. So I object. 

The PRESIDING OFFICER. Objec-
tion is heard. 

Mr. FRIST. Mr. President, as in exec-
utive session, I ask unanimous consent 
that with respect to Calendar No. 34, 
Deborah Cook, to be a U.S. circuit 
judge for the Sixth Circuit, there be 4 
hours for debate equally divided be-
tween the chairman and ranking mem-
ber, or their designees, and that fol-
lowing the conclusion of that time, the 
Senate proceed to a vote on the con-
firmation of the nomination, without 
intervening action or debate. 

The PRESIDING OFFICER. Is there 
objection? 

Mr. REID. Reserving the right to ob-
ject, this woman, along with Mr. Rob-
erts, is part of those nominations we 
believe were improperly reported out of 
the committee. So I object to her and 

to Mr. Roberts at this time until there 
is another hearing in the Judiciary 
Committee. 

The PRESIDING OFFICER. Objec-
tion is heard. 

Mr. FRIST. Mr. President, as in exec-
utive session, I ask unanimous consent 
that with respect to Calendar No. 35, 
John Roberts, to be a U.S. circuit judge 
for the DC Circuit, there be 4 hours for 
debate equally divided between the 
chairman and ranking member, or 
their designees, and that following the 
conclusion of that time, the Senate 
proceed to a vote on the confirmation 
of the nomination, with no intervening 
action or debate. 

Mr. REID. Objection. 
The PRESIDING OFFICER. Objec-

tion is heard. 
Mr. FRIST. Mr. President, as in exec-

utive session, I ask unanimous consent 
that with respect to Calendar No. 36, 
Jay S. Bybee, to be a U.S. circuit judge 
for the Ninth Circuit, there be 4 hours 
for debate equally divided between the 
chairman and ranking member, or 
their designees, and that following the 
conclusion of that time, the Senate 
proceed to a vote on the confirmation 
of the nomination, with no intervening 
action or debate. 

The PRESIDING OFFICER. Is there 
objection? 

Mr. REID. Reserving the right to ob-
ject, Mr. President, Senator BIDEN had 
an objection to this proposed judge. We 
heard from his staff earlier today that 
probably has been resolved, but we will 
not know that until they check with 
Senator BIDEN who, as my colleague 
knows, is indisposed having had sur-
gery. We will get back later, hopefully 
today. Therefore, I object. 

The PRESIDING OFFICER. Objec-
tion is heard. 

Mr. FRIST. Mr. President, there are 
five individuals who are on the Execu-
tive Calendar. This is the last of the 
five. I will ask unanimous consent for 
him, as well, but clearly we want to 
move ahead as much as possible and 
want to continue to work with the 
other side. We do want to reach out 
once again. These unanimous consent 
requests are a part of our efforts to 
reach out and advance the process. I 
hope we can resolve this shortly. 

Mr. President, as in executive ses-
sion, I ask unanimous consent that 
with respect to Calendar No. 55, Tim-
othy Tymkovich, to be a U.S. circuit 
judge for the Tenth Circuit, there be 4 
hours for debate equally divided be-
tween the chairman and ranking mem-
ber, or their designees, and that fol-
lowing the conclusion of that time, the 
Senate proceed to a vote on the con-
firmation of the nomination, with no 
intervening action or debate. 

The PRESIDING OFFICER. Is there 
objection? 

Mr. REID. Reserving the right to ob-
ject, Mr. President, I have spoken to 
the leader and to the ranking member 
of the Judiciary Committee on the 
other judges. I have not spoken to ei-
ther of them about this man. For that 
reason, I object. 
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The PRESIDING OFFICER. Objec-

tion is heard. 
Mr. FRIST. Mr. President, with re-

spect to the rejection of these five pro-
posed unanimous consents, we do ask 
that the other side look at these as in-
dividuals. Once again, I state the will-
ingness on our side of the aisle to bring 
these forward. I mentioned 4 hours for 
debate equally divided. If it takes 8 
hours or 10 hours of debate, I would put 
that forward. 

Rather than run through the unani-
mous consent request again, we will 
continue our conversations off the 
floor. 

Mr. REID. Mr. President, through the 
Chair, I ask the leader this question: In 
regard to two of the names put for-
ward, the woman from Ohio and Rob-
erts, the best way to alleviate a very 
serious problem that has developed— 
and, you know, I think Senator LEAHY 
is right on his interpretation of the 
rules, but it really does not matter at 
this stage—why do we not have the Ju-
diciary Committee reconvene regard-
ing those two judges? If there are some 
more questions the Judiciary Com-
mittee members have, ask the ques-
tions and then those two matters, I am 
sure, will receive a number of Demo-
cratic votes, and we could have these 
two people on the floor. That could be 
scheduled under whatever the rules are 
in the Judiciary Committee. 

I think we are creating problems for 
ourselves. I know Senator HATCH feels 
right the way he interprets the rules. 
We have people on this side who feel 
that he is wrong, and it would seem 
that an easy way to avoid that problem 
would be to reconvene the Judiciary 
Committee, see if Democratic members 
of the Judiciary Committee want to 
ask any more questions of those nomi-
nees, and we could move along. Other-
wise, I am afraid that because of how 
we interpret the rules of the committee 
having been violated, it is going to un-
necessarily throw another cloud over 
an already cloudy situation. I do not 
suggest the leader has to answer that 
publicly, but I would hope that he 
would follow through on that and see if 
that would be a way to avoid these 
problems. 

The PRESIDING OFFICER. The ma-
jority leader. 

Mr. FRIST. Mr. President, all five of 
these individuals are on the Executive 
Calendar for consideration on the floor 
of the Senate. We can continue our 
conversations, but all of these have 
gone through the Judiciary Committee 
and have been presented on the floor. 

f 

EXECUTIVE SESSION 

NOMINATION OF MIGUEL A. 
ESTRADA, OF VIRGINIA, TO BE 
UNITED STATES CIRCUIT JUDGE 
FOR THE DISTRICT OF COLUM-
BIA—Continued 

Mr. FRIST. Mr. President, I ask 
unanimous consent that the Senate 

proceed to executive session for the 
consideration of the Estrada nomina-
tion. 

The PRESIDING OFFICER. Is there 
an objection? 

Without objection, it is so ordered. 
The clerk will report. 

The assistant legislative clerk read 
the nomination of Miguel A. Estrada, 
of Virginia, to be United States Circuit 
Judge for the District of Columbia Cir-
cuit. 

Mr. FRIST. Mr. President, earlier 
today we had a productive debate with 
the Vice President in the Presiding Of-
ficer’s chair. The debate was construc-
tive and did fulfill my goals to elevate 
the debate to the level of talking about 
advice and consent of the Constitution 
itself. 

The nomination of Miguel Estrada 
has been pending before the full Senate 
for over a month. He was initially nom-
inated 2 years ago. I have tried on nu-
merous occasions to reach out for a 
time certain for a very simple up-or- 
down vote. That is all we ask for after 
these 5 weeks of debate. Each of the re-
quests has been met with an objection 
from the other side of the aisle. 

As I have stated, we are not going to 
give up on this nominee. We are going 
to continue to push for that very sim-
ple request that this nominee should 
have an up-or-down vote. He deserves 
an up-or-down vote, and I will continue 
to pursue every avenue possible in 
terms of reaching out. If the other side 
of the aisle says they want more infor-
mation, we have responded by saying 
submit written questions and we will 
get the answers. The White House has 
made Miguel Estrada available individ-
ually to Senators to answer their ques-
tions, in an effort to keep this nomina-
tion moving forward. 

Prior to lunch, I asked my Demo-
cratic friends if they would agree to a 
time certain for an up-or-down vote if 
a further hearing in the Judiciary 
Committee is scheduled. If they think 
they need more information regarding 
this nomination, they would agree to a 
hearing to be followed by an up-or- 
down vote. That would be another way 
to get information, if it really is the 
fact that the other side of the aisle 
wants more information. I hope it re-
flects to my colleagues on both sides of 
the aisle my attempt to reach out 
through every avenue possible to re-
spond to their request for more infor-
mation. 

At the end of that hearing, I would 
expect as part of the proposal to have 
an up-or-down vote. If people do not 
like what they hear or, after that proc-
ess, they say they do not know enough, 
then let them vote no, so they can ex-
press themselves with an up-or-down 
vote. I think it is time for a vote. 

I am happy to yield for a brief re-
sponse to my Democratic colleague, if 
he would like to comment. 

Mr. REID. I thank the leader. As I in-
dicated this morning, we would be will-
ing to attend the hearing and ask ques-
tions of Mr. Estrada if, in addition to 

that, we had the documents that we 
have requested from the Solicitor’s Of-
fice while he worked there. 

Mr. FRIST. Mr. President, I ask 
unanimous consent that following a 
further hearing with respect to the 
Estrada nomination, there be an addi-
tional 4 hours for debate equally di-
vided in the usual form, and the Senate 
then vote on the confirmation of the 
nomination of Miguel Estrada with no 
intervening action or debate. 

Mr. REID. Mr. President, I ask unan-
imous consent that the request be 
modified to allow the provision of doc-
uments relevant to Mr. Estrada’s Gov-
ernment service, which were first re-
quested in May of 2001; that the nomi-
nee thereafter appear before the Judi-
ciary Committee to answer questions 
which we believe he failed to answer in 
his confirmation hearing and any addi-
tional questions that may arise after 
reviewing the documents we have re-
quested. 

The PRESIDING OFFICER. Does the 
Senator so modify his request? 

Mr. FRIST. Mr. President, reserving 
the right to object, as we have men-
tioned again and again, access to these 
SG confidential memorandum would be 
unprecedented and would jeopardize 
the integrity of our system. Therefore, 
I object to the request for modifica-
tion. 

The PRESIDING OFFICER. The ob-
jection is heard. 

Is there objection to the initial re-
quest of the majority leader? 

Mr. REID. Objection. 
The PRESIDING OFFICER. The ob-

jection is heard. 
CLOTURE MOTION 

Mr. FRIST. Mr. President, given that 
response, I now send a cloture motion 
to the desk. 

The PRESIDING OFFICER. The clo-
ture motion having been presented 
under rule XXII, the Chair directs the 
clerk to read the motion. 

The assistant legislative clerk read 
as follows: 

CLOTURE MOTION 
We the undersigned Senators, in accord-

ance with the provisions of Rule XXII of the 
Standing Rules of the Senate, do hereby 
move to bring to a close debate on Executive 
Calendar No. 21, the nomination of Miguel A. 
Estrada to be United States Circuit Judge 
for the District of Columbia Circuit. 

Bill Frist, Orrin Hatch, Trent Lott, Rob-
ert F. Bennett, Peter Fitzgerald, Jeff 
Sessions, John Ensign, Kay Bailey 
Hutchison, Rick Santorum, Don Nick-
les, Jim Talent, Lindsey Graham of 
South Carolina, Lisa Murkowski, Con-
rad Burns, John Warner, John Sununu, 
Gordon Smith, Elizabeth Dole, Saxby 
Chambliss, Christopher Bond, Susan 
Collins, Wayne Allard, Lamar Alex-
ander, Norm Coleman, Pat Roberts, 
Craig Thomas, Larry E. Craig, Olympia 
Snowe, John McCain, James Inhofe, 
Jon Kyl, Lincoln Chafee, Judd Gregg, 
Richard G. Lugar, George Allen, Chuck 
Grassley, George V. Voinovich, Mike 
Capo, Michael B. Enzi, Thad Cochran, 
Mike DeWine, Arlen Specter, Sam 
Brownback, Ben Nighthorse Campbell, 
Richard Shelby, Ted Stevens, Chuck 
Hagel, John Cornyn, Pete 
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Domenici, Mitch McConnell, Jim Bun-
ning. 

Mr. FRIST. I ask unanimous consent 
that the live quorum provided for 
under rule XXII be waived. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

f 

LEGISLATIVE SESSION 

Mr. FRIST. I ask unanimous consent 
that we resume legislative session. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

f 

PARTIAL-BIRTH ABORTION BAN 
ACT OF 2003—Continued 

The PRESIDING OFFICER. The Sen-
ator from Nevada. 

Mr. REID. If I could ask a question of 
the manager of the bill, the distin-
guished Senator from Pennsylvania, 
has the Senator had an opportunity to 
look over the unanimous consent re-
quest that we submitted to staff earlier 
today regarding the late-term abortion 
matter that is now before the Senate? 

Mr. SANTORUM. We have been re-
viewing the one amendment. Has the 
Senator submitted all the other 
amendments? Only one amendment has 
been submitted, to my knowledge. 

Mr. REID. I apologize for that. I 
thought staff had all the amendments, 
but the Senator does have our amend-
ment, of course. It has been filed. 

Mr. SANTORUM. We have one 
amendment. That is the only one I am 
aware that we have. 

Mr. REID. We will make sure the 
Senator gets all the amendments. Can 
we agree on a time on this amendment 
before us without any second-degree 
amendments? 

Mr. SANTORUM. Yes. In fact, I just 
spoke to the Senator from Washington 
about this. 

Mr. REID. I am sorry. 
Mr. SANTORUM. I suggested we 

would be willing to accept the amend-
ment. She has requested that we have 
a rollcall vote of some sort. I am happy 
to agree on a reasonable time agree-
ment. 

Mr. REID. That would be fine. We 
would be happy to. 

I suggest the absence of a quorum. 
The PRESIDING OFFICER. The 

clerk will call the roll. 
The assistant legislative clerk pro-

ceeded to call the roll. 
Mr. SANTORUM. Mr. President, I 

ask unanimous consent that the order 
for the quorum call be rescinded. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. SANTORUM. Mr. President, we 
are working in good faith. I thank the 
Democratic whip for his willingness to 
try to work through these amend-
ments. We are reviewing, on our side, 
the Murray amendment. There may be 
some concerns about it. We are hopeful 
to get a resolution and enter into a 
unanimous consent agreement on the 
disposition of that amendment. 

We have just been handed another 
amendment. That is a positive step, a 

step in the right direction. We are 
hopeful we can proceed with a vote on 
the Murray amendment sometime 
today, and maybe another vote later 
this evening; if not, tomorrow morn-
ing. So there are fewer than a half 
dozen amendments we are aware of on 
this legislation. It looks as though we 
are making some progress. 

Again, I thank the other side of the 
aisle for their cooperation. 

I want to go back and go over some 
of the issues that have been discussed 
today about the underlying bill, which 
is the Partial-Birth Abortion Ban Act, 
and provide the context in which this 
legislation comes to the floor of the 
Senate. 

Back three Congresses ago, in 1995 
and 1996, this procedure had been un-
earthed, if you will. There was some 
medical literature that some Members 
of Congress found so abhorrent, for ob-
vious reasons, that there was a strong 
belief that this procedure should be 
banned. So for three consecutive Con-
gresses, the House of Representatives 
and, for two of those Congresses, the 
Senate debated this issue—always 
being blocked by the President of the 
United States and then, on the third 
attempt, by the U.S. Supreme Court. 

We are now here with a version of the 
bill that is different from the previous 
versions. The version that was consid-
ered by the U.S. Supreme Court. 

The reason we are back is not just to 
say the Court was wrong or that we 
disagree with the Court’s judgment on 
constitutionality, although I do. I have 
to say the Court’s view of the constitu-
tionality of abortion statutes is really 
quite remarkable. It is not, as has been 
depicted by many on the other side 
with whom we have debated this issue 
in the past, that Roe v. Wade allows 
absolute freedom of choice in the first 
trimester, provides some limitations in 
the second, greater limitations in the 
third trimester. Lots of statements 
have been made on the floor that that 
is the case. Statements have been re-
ported in the press. The press them-
selves have adopted this analysis of 
Roe v. Wade. 

That is not what Roe v. Wade says— 
or Doe v. Bolton, its companion case— 
and not what subsequent cases from 
the U.S. Supreme Court have held. If 
that were the case, then the U.S. Su-
preme Court would have upheld the 
partial-birth abortion case. 

Why? Because if there are legitimate 
restrictions on the right to abortion in 
the second and third trimester, I can’t 
imagine a more legitimate restriction. 
But that is not what the Court has 
said. The Court has basically said there 
are no restrictions on abortion. It real-
ly is quite amazing that a right that 
was created, as I understand, by judi-
cial fiat, not by the legislative process 
and not by the constitutional amend-
ment process—I dare anyone to look at 
the U.S. Constitution and find the 
right to abortion. It does not exist in 
the U.S. Constitution. But by judicial 
fiat, by an act of judicial activism, this 
right was created. 

Interestingly enough, this right, 
since it was created by nine people, 
they have no limitation on how they 
define it because there is nothing in 
the written Constitution that limits 
their own interpretation. It is what 
they say it is. It is a pure case of posi-
tive law created by an unelected group 
of men at the time. 

What they are saying is absolutely 
right. There are no restrictions—none. 
I would challenge any of you to go 
through the Constitution, go through 
the Bill of Rights, and look at the 
rights within our Constitution and find 
another right in the Constitution that 
has no limit, that has no restriction. 
Every other right written in the Con-
stitution has a limit, has curbs. The 
courts have permitted it, except this 
right that doesn’t exist in the Con-
stitution. 

When we approach this issue of par-
tial-birth in trying to find, in a sense, 
a way to put this procedure outside of 
Roe, I would argue that was the argu-
ment all along. And I believe back in 
1996 when I argued this, it did not be-
long under Roe v. Wade. There are no 
health concerns of the mother. That is 
what makes all of the abortion basi-
cally unlimited up until the moment 
that the child is separated from the 
mother; that there is always a reason 
for the health of the mother and health 
defined under Roe v. Bolton means 
anything—stress, anxiety, fear. Any-
thing associated with mental or phys-
ical health counts for allowing abor-
tion up to the time of the separation of 
the child from the mother. 

That is why I said there are simply 
no restrictions. We looked and ques-
tioned whether the partial-birth abor-
tion procedure affects the health of 
women. The answer is clearly no, It 
does not. 

There is a huge amount of congres-
sional testimony both here in the Sen-
ate, with debates on the floor, debates 
on the floor of the House, testimony, 
overwhelming evidence, dispositive evi-
dence that this procedure is never—I 
underscore the word ‘‘never’’—medi-
cally necessary to preserve the health 
of the mother. That is a strong word, 
‘‘never.’’ That is an absolute term— 
‘‘never.’’ I use it with complete com-
fort—and have for 7 years here on the 
floor of the U.S. Senate. I did earlier 
today when I said, as I have repeated 
over and over again to those who be-
lieve that a health exception is nec-
essary, give me a medical case in which 
a partial-birth abortion is medically 
necessary to preserve the health of the 
woman. Give me a case where it is pref-
erable—not just necessary, where it is 
preferable. I can give you quote after 
quote, from the AMA to C. Everett 
Koop to the experts in late-term abor-
tions, all of whom have said not only 
isn’t it medically necessary but it is 
bad medicine. It is unhealthy. It is con-
traindicated. 

The overwhelming body of medical 
evidence is that it is outside the scope 
of medicine. It is not taught in medical 
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schools anywhere. It is not done in hos-
pitals. It is done in abortion clinics. 
Why? Ask the doctor who designed the 
procedure. The doctor who designed the 
procedure said he did it for one reason. 
He could do more abortions in a day be-
cause this procedure took 15 minutes, 
and the other late-term abortion proce-
dures took 40 minutes. He could do 
more abortions. He could make more 
money. 

When we hear this debate from those 
on the other side who talk about how 
we have to be compassionate for the 
health of mothers, let me assure you, 
as a father of seven children, I am very 
compassionate to the health of moth-
ers during pregnancy. This is not a pro-
cedure that was contemplated to be 
helpful to the health of mothers or is 
necessary or is even preferable to pre-
serve the health of mothers. This is a 
rogue procedure. This is a gruesome, 
brutal procedure where the doctor de-
livers a child in a breech position. 

I just try to imagine myself in that 
position, having been at the birth of 
seven children, seeing that delivery, 
being there and seeing how the doctor 
carefully handles the child being deliv-
ered. As you will see in the chart, the 
doctor is holding this child alive. This 
baby is alive in the abortionist’s hand. 
He has his hand wrapped around this 
child, which is alive, moving, feeling, 
heart beating, and nerves feeling. 

As you can see on the chart, a doctor 
is holding the child in his hand. 

The Senator from Tennessee is here, 
and I will yield to let him speak. 

But I know what doctors are in-
structed to do when faced with a living 
human being in their care. I know the 
instinct has to be, How can I help this 
patient? But in the case of a partial- 
birth abortion, this child doesn’t count 
as a patient. Nevertheless, it is a 
human being. 

If you look at this chart, this is 
clearly a human being. This is a child 
with 10 toes, 10 fingers, arms, and legs. 
This is a human being, and nothing but 
a human being. 

Look at the hands of that doctor 
grasping this child, grasping this living 
human being, holding it—a doctor who 
took a Hippocratic oath holding this 
human being in his or her hand. 

I just try to imagine what goes 
through the doctor’s mind when he 
takes a pair of scissors and probes this 
living being whose nerves work, whose 
brain functions, whose heart is beating, 
and finds the place to thrust a pair of 
scissors into the baby’s skull; holding 
this child, feeling the child’s pain, feel-
ing its reaction to being executed, and 
then proceeding to suction the child’s 
brains. 

I am just troubled that we allow this 
to continue in America; that we allow 
this procedure to be used by people who 
are there to heal. What we say to so 
many in our society is how we value 
life, and yet we let the most vulnerable 
among us be treated in such a fashion. 

Our leader is here. I will be happy to 
stop with my remarks and yield the 
floor. 

The PRESIDING OFFICER (Mr. 
CRAPO). The majority leader is recog-
nized. 

Mr. FRIST. Mr. President, I rise in 
support of the Partial-Birth Abortion 
Ban Act of 2003. I want to spend a few 
minutes discussing the underlying bill, 
and then later have an opportunity to 
come back and talk specifically about 
some amendments that will be coming 
to the floor. 

I will in part be talking about the 
procedure as a medical procedure, and 
also discuss some of the myths that 
surround the very specific procedure 
that is defined in this particular bill. 

I rise to speak on this particular 
issue with a deep passion not only for 
the protection of life but also for the 
ethical practice of medicine. 

Before coming to the Senate, I had 
the opportunity to study and practice 
medicine for 20 years. Although I am 
not an obstetrician, I have delivered 
many babies in the past. I have had the 
privilege, as a cardiovascular surgeon, 
to operate on a number of premature 
infants born probably about 3 or 4 
weeks later than the infant—or the 
fetus, in this case—that is depicted in 
this picture, about 3 weeks after that. 

I do speak as a surgeon and a board- 
certified surgeon. This is a surgical 
procedure. I have had the opportunity 
to do thousands of surgical procedures 
as well as mend the hearts and vas-
cular systems on babies this size. 

As a surgeon, let me say that there 
are certain ethical bounds to the appli-
cation of surgical procedures, and these 
are bounds that in a moral sense 
should never be crossed by a surgeon. 
It is interesting that the people who 
developed this procedure, and its loud-
est proponents, are not surgeons but 
practitioners, and they are not board 
certified in a field that would be con-
sistent with performing procedures 
such as this. That is important because 
people have this image that once rec-
ognizing there are hundreds and indeed 
thousands of these procedures, in all 
likelihood, performed every year, that 
you would have certified surgeons per-
forming them, but that is not the case. 
For the most part, general practi-
tioners are performing these proce-
dures. 

From a medical standpoint, I took an 
oath to treat every human life with re-
spect, with dignity, and with compas-
sion. Abortion takes life away, and par-
tial-birth abortion, this particular pro-
cedure, does so in a manner that is bru-
tal, barbaric, and morally offensive to 
the medical community. 

I will not concentrate on the politics 
of partial-birth abortion, but talk a lit-
tle bit about the disturbing facts of 
partial-birth abortion as a surgical pro-
cedure, a procedure that clearly should 
and must be banned. 

The fact is that partial-birth abor-
tion is a repulsive procedure. The pro-
cedure is straightforward in descrip-
tion; people have seen the various 
charts. This depicts a late stage in that 
particular procedure. It begins, as de-

scribed by its greatest advocate, by, in-
side the uterus, manipulating the fetus 
and turning the fetus around so it can 
be delivered feet first, delivering the 
feet through the uterus and through 
the cervical canal to the position that 
is depicted in this particular diagram, 
and then taking scissors which are 
about 8 inches long, called Metzenbaum 
scissors, and thrusting them into the 
back of the base of the skull. Then, be-
cause that opening is not sufficient to 
drain the brains from the fetus itself, it 
requires a forcible opening of the scis-
sors. If you were to take a regular pair 
of scissors—although the Metzenbaum 
scissors are longer—forcibly opening 
those scissors so the end of the scissors 
will split the skull wider so the brain 
can be evacuated and other contents 
within the skull. 

Once the skull is allowed to collapse 
because of the evacuation of the brain 
and the intracranial contents, the 
skull itself collapses. And you can see 
how large the skull is to actually come 
through the cervical canal and through 
the birthing canal. It is necessary at 
this late stage because, as you can see, 
this, if born now, would be a premature 
infant. I will come to what the survival 
is if at this stage this fetus was actu-
ally delivered alive instead of dead. 

The thrusting of the scissors into the 
base of the skull and the cranium itself 
takes this living fetus and kills the 
fetus itself. One of the problems is at 
this late stage in development, the 
neurological system is fully developed, 
fully developed to the point that with 
cervical blocks, which is the type of 
anesthesia typically used, or as is de-
scribed by the father to this procedure, 
the fetus itself will feel that pain of 
thrusting the scissors in the back of 
the head. 

This particular procedure is most 
commonly performed between 20 and 27 
weeks. That is in the second trimester 
of pregnancy. People ask how far devel-
oped the fetus is. Pictorially, that 
gives you a pretty good idea of how 
well developed the fetus is. But to put 
that in perspective, 20 to 27 weeks, that 
is when most of these are performed. If 
you look at the early side of that, be-
tween 20 and 23 weeks, if that fetus was 
not killed but was just delivered at 
that point in time, overall survival 
today is about 30 to 50 percent. If you 
go to the period of 24 to 25 weeks—re-
member, this procedure is performed 
between 20 and 27 weeks—overall sur-
vival if the fetus had not been killed by 
using the scissors, the survival rate 
would be around 60 to 90 percent. 

So these are premature infants. That 
is why people such as Senator Moy-
nihan, who used to be in this body, call 
it the equivalent of infanticide, be-
cause these are performed at a time 
where if the infant were not killed, the 
infant would be delivered and although, 
yes, premature, would have better than 
a 50/50 percent chance of survival. 

So when you hear about the proce-
dure itself and you listen to the de-
scription, it is hard to imagine a more 
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grotesque treatment or tortuous treat-
ment of what, if delivered without 
being first killed, would face a fighting 
chance of being a healthy human being. 

Partial-birth abortion exists today. 
The procedure is performed in America 
every day. That is the reason this 
body, I believe strongly, must act and 
act with a ban to put a stop to this 
morally offensive procedure that is a 
fringe procedure, that is a rogue proce-
dure that is being applied each and 
every day. We must stop it. 

The reason I describe—it is worth 
looking at these pictures—this proce-
dure in detail is not to shock. That is 
not the purpose. It really is to inform. 
The description I gave you is a typical 
medical way of describing the proce-
dure itself. I will say, being a physician 
and being board certified, it is my re-
sponsibility not to shock but to depict 
the procedure as spelled out in the bill, 
a very specific procedure as it really is, 
the reality of the procedure itself. 

It is critical that we debate this in 
terms of that framework of reality, no 
matter how disturbing the reality is. 

There are a number of arguments by 
people who say, no, we should allow 
this procedure, as morally offensive 
and repulsive as it is, to continue. 

I would like to take some of those 
myths. I will present them as myths 
because that is what they are. First, 
some say that partial-birth abortion 
may be necessary to preserve the 
health of the mother. That is not true. 
Never has partial-birth abortion, the 
specific procedure that is described in 
the bill itself, never has it been the 
only procedure or the best procedure 
available in the case of a medical emer-
gency. You have to remember that this 
procedure takes 3 days. In fact, the al-
ternative procedure—I am not an advo-
cate of the alternative procedure that 
is accepted within the medical commu-
nity—does not take 3 days. So when 
you are talking about medical emer-
gencies and people say, it is the best al-
ternative out there, that is not true. It 
is a dangerous procedure. 

The only advantage I can see of par-
tial-birth abortion—which is a dis-
turbing advantage; therefore, I 
wouldn’t call it an advantage or a ben-
efit—is the guarantee, by the thrusting 
of the scissors into the brain and evac-
uation of the brain, of a dead infant. 

Still, in the remote chance—and I 
argue hypothetical, because I have not 
been able to talk to anybody today who 
has said partial-birth abortion would 
be required to save the life of a mother 
because, remember, it takes 3 days. 
When you have procedures that are 
within ethical bounds, accepted by the 
medical profession and taught in med-
ical schools, you have alternative pro-
cedures. But in the remote chance— 
again I argue hypothetical—the ban 
would not apply if it were to save the 
life of the mother. 

Second, some would say that partial- 
birth abortion is the best option to pre-
serve the health of the mother. I argue, 
no, it is a dangerous option. Let me 

paraphrase an article in the Journal of 
the American Medical Association, 
published on August 26, 1998. There are 
‘‘no credible studies’’ on partial-birth 
abortion that ‘‘evaluate or attest to its 
safety’’ for the mother. Partial-birth 
abortion, as described in the bill, is 
more dangerous to the health of the 
mother than the alternative proce-
dures. There is a much greater danger. 

The cervix itself is right here on the 
chart. This is the uterine cavity. You 
see the size of the head and the instru-
mentation of the hand and the instru-
ments, which expand the cervix, which 
is the smallest part of the bottom of 
the uterus. When you overextend and 
expand that, you come to what is 
called cervical incompetence. This 
comes to the health of the mother long 
term, because cervical incompetence 
can have longstanding side effects to 
the mother. 

Right here, those are the Metzen-
baum scissors. It looks like a suction 
device. You can see those are about 8 
inches long. Metzenbaum was the per-
son who first described these scissors. 
The blunt instrumentation is done 
blindly. You cannot see. What you are 
doing is putting two fingers down, pull-
ing down on the shoulders, putting the 
scissors on the top, and feeling this lit-
tle indentation and thrusting inside. It 
is all done blindly—the manipulation 
of the two fingers and the manipula-
tion of turning the fetus itself, as well 
as putting in the blunt instrument of 
the scissors. Once you insert the scis-
sors that deeply into the uterus blind-
ly, forcibly into the skull, if it doesn’t 
go into the skull, it perforates the 
uterus. 

The alternative procedures today— 
again, I am not supporting third tri-
mester abortions and, to me, they are 
all repulsive. But it is important for 
people to know the alterative proce-
dures don’t involve the Metzenbaum 
scissors. It is done with an injection 
into the heart itself directly, or guided 
by ultrasound, very carefully con-
trolled. It is not this blind procedure. 

Comparing the various procedures is 
important because we keep hearing 
from certain people that this is the 
safest, or will be the safest or best al-
ternative. It is simply not true. It is 
more dangerous. There is the danger of 
infection because of the increased ma-
nipulation that is required in this pro-
cedure itself, secondary to the perform-
ance of this procedure. 

The third myth is the medical com-
munity—I was jotting notes when peo-
ple were saying it infringes on the doc-
tor-patient relationship. It says spe-
cific medical procedures that should 
not be banned by Congress. You know, 
first of all, that is not true. As a physi-
cian, you don’t like big government 
coming in and telling you what you 
can and cannot do. Most people in life 
don’t like Government intruding into 
their lives. And that doctor-patient re-
lationship being as special as it is, you 
don’t want Government coming in and 
saying yes, no, come in with that pro-

cedure. I feel the same way, generally. 
But as I opened up, I said there are cer-
tain ethical bounds and, yes, as a pro-
fession, we take certain oaths. One of 
them is the Hippocratic oath of doing 
no harm. But there is a certain ethical 
boundary and framework that, no mat-
ter who or what you are, you never go 
outside. But we have people going out-
side those ethical bounds. I argue that 
they are hurting women, when alter-
native procedures that are much safer 
are available. Thus, we must put a stop 
to that. And because it is performed 
every day, and it is outside of the eth-
ical bounds, we are obligated to rede-
fine those bounds in this particular 
case. 

The bill says this is a rogue proce-
dure that is never medically necessary 
and is condemned by the medical com-
munity. It has absolutely no place in 
the doctor-patient relationship. This is 
where the myth comes in, because that 
relationship is built on trust. That is 
the whole essence of the relationship 
between a woman and her physician, or 
a patient and a doctor. That trust has 
got to be built on moral behavior. 
What makes medicine a profession is 
this body of professional ethics, cou-
pled with the specialized knowledge; 
and this goes outside the bounds of 
that framework of ethics, of morality. 

Thus, I argue that this procedure, 
performed as it is across this country 
today, is offensive, is repulsive to this 
whole concept of the doctor-patient re-
lationship, which is built on trust and 
moral behavior. This procedure is not 
moral. 

People have made comments, ‘‘Where 
is the AMA?’’ There have been state-
ments that the AMA does not oppose 
partial-birth abortion, or does. Let me 
just say the American Medical Associa-
tion has supported this ban in the past. 
They oppose this specific procedure in 
this bill better, I would say, because it 
is more specifically defined than in the 
past bills; they oppose this specific pro-
cedure. 

People say, well, the AMA is not out 
there saying this is the greatest bill on 
earth today. That is because it goes 
back to what I said, that they don’t 
like the idea of anybody coming in and 
telling a professional what to do and 
what not to do. Let me leap back to 
what I said, and then I will go back. 

The people who invented the proce-
dure are not surgeons. They are not 
board certified. They operate outside 
the peer-reviewed literature. You can-
not really go and find—because it is 
not accepted—this particular procedure 
in the peer-reviewed literature, which 
shows a certain amount of acceptance 
and respect in the mainstream commu-
nity. It is simply not there. 

The fourth myth I want to comment 
on is that some say making these spe-
cific techniques of partial-birth abor-
tion a crime would make performing 
all late-term abortions almost impos-
sible, and it would discourage doctors 
from performing legal abortions in all 
circumstances. I put this second to last 
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in terms of the myths. I oppose abor-
tions, but for those people who believe 
in abortions, it is important for them 
to know this is a myth. I can say that 
because in the bill, the partial-birth 
abortion is very specifically and tight-
ly worded and described, so that the 
ban, or the prohibition, would be just 
on the techniques that were described 
earlier and that have been pictorially 
described on the floor of the Senate— 
that is, the partial-birth abortion pro-
cedure. 

There are alternative procedures, and 
I also find those offensive; but some 
people do not find them offensive. 
Those would still be legal. So this idea 
that a very tightly worded ban on a 
specific procedure, which is a subset of 
other types of procedures that are 
done, would stop, would make all abor-
tions illegal, is simply not true. Again, 
I come back to those alterative meth-
ods are safer. 

The fifth and last myth is that some 
say partial-birth abortion is accepted 
as mainstream medicine. That is not 
true. This is a fringe procedure. It is 
not found in the common medical gyn-
ecological textbooks, obstetrics text-
books that our medical students are 
taught with today. It is not taught in 
medical schools or surgical residency 
programs. It is outside the main-
stream. If one looks at all the obstet-
rics and gynecologic residency pro-
grams, only 7 percent provide routine 
training for even mainstream third-tri-
mester or late abortions. That is only 7 
percent. To the best of my knowledge, 
none—none—in the residency programs 
teaches or would teach this specifically 
described partial-birth abortion proce-
dure. 

Today’s doctors are simply not 
trained with this procedure—yet we 
have people performing it—because it 
is dangerous, because it is a rogue pro-
cedure, and because it is outside the 
mainstream of generally accepted med-
ical and surgical practice. 

I will mention one last time, the 
most prominent practitioners of par-
tial-birth abortions are not trained ob-
stetricians, but are general practi-
tioners. Partial-birth abortion is an af-
front to the safe and reputable practice 
of medicine. 

The question often arises as to how 
often these abortions, using this tech-
nique, are performed. It is hard to get 
good data, but if we look at the data 
that is provided and that we can col-
lect, it is not as uncommon a practice 
as one might think. 

In 1996, the research arm of Planned 
Parenthood asked doctors for the first 
time a question on partial-birth abor-
tion. The question produced an esti-
mate at that point in time, 1996, that 
650 such abortions were performed 
using this technique annually in the 
United States. The same survey found 
that in the year 2000, over 2,200 partial- 
birth abortions were performed in the 
United States—2,200 deaths purposely 
caused by this technique, by this rogue 
procedure. That is why we have this 

call to action which we have debated 
on this floor now in this Congress and, 
indeed, in the last Congress and in the 
Congress before that. 

An interesting side piece of data is 
that Kansas, the only State that re-
quires separate reporting for partial- 
birth abortions, in 1999 said 182 proce-
dures of partial-birth abortion were 
performed on viable fetuses. Of interest 
to all, 182 of those procedures were per-
formed for mental health reasons, but 
not for physical health reasons—not 
for physical health reasons. It is impor-
tant to understand because we have an 
exclusion for life of the mother, but 
none of those was performed for life of 
the mother. Why? Because there are al-
ternative procedures that are safer and 
quicker and less invasive for the moth-
er. 

A vast majority of Americans sup-
port a ban on partial-birth abortion. 
Their will was reflected in the 104th 
Congress and in the 105th Congress, and 
in both of those Congresses the House 
of Representatives passed this ban and 
the Senate passed this ban. Sadly, both 
of those efforts were vetoed by Presi-
dent Clinton. 

Today, partial-birth abortion re-
mains the law of the land, and we are 
going to change that. It is going to be 
changed in this body, and hopefully we 
can complete this bill tomorrow night 
and then move to the House of Rep-
resentatives and then a bill will be sent 
to the President which I expect will be 
signed. 

Partial-birth abortion is a morally 
offensive procedure. It is time to ban 
it. We as a society respect human life 
far too much to let it be ravaged in 
such an inhumane way: a living infant 
partially delivered, stabbed with 8-inch 
scissors, emptied of the contents of its 
skull, and then pulled from its mother 
dead. Never has this procedure been the 
only or the best one available to pro-
tect the health of the mother. In fact, 
as I pointed out, partial-birth abortion 
carries a greater risk of doing harm. 
That is why this procedure is morally 
offensive to doctors, not only as indi-
viduals but as professionals. 

In closing, I ask my colleagues, as we 
debate this bill, that we do so with the 
barbaric reality, with the brutal re-
ality of this heinous procedure in mind, 
and not be sidetracked by the myths of 
partial-birth abortion, especially that 
would in any way imply that this is an 
accepted mainstream medical proce-
dure. It simply is not. 

Instead, we need to ask one simple 
question: Does partial-birth abortion 
carry the danger of doing unnecessary 
harm to a mother, to an infant, and to 
our conscience as a nation that values 
the sanctity of human life? The answer 
is yes. That is how I will vote, and I 
urge my colleagues to vote the same. 

I yield the floor. 
The PRESIDING OFFICER. The Sen-

ator from West Virginia. 
Mr. BYRD. Mr. President, will the 

distinguished leader yield? 
Mr. FRIST. Mr. President, I will 

yield. 

Mr. BYRD. Mr. President, I ask unan-
imous consent that I may ask a ques-
tion without losing my right to the 
floor. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. BYRD. How did I vote on this 
question the last time we voted? 

Mr. FRIST. Mr. President, I will find 
out shortly how the distinguished Sen-
ator from West Virginia did vote. 

Mr. BYRD. I thank the distinguished 
leader. 

Mr. FRIST. Mr. President, I am in-
formed that in the 106th Congress, the 
Senator from West Virginia voted yes 
to ban this procedure. 

Mr. BYRD. I thank the distinguished 
leader. 

Mr. President, I see two other Sen-
ators here who have been waiting. I 
have the floor, do I not? 

The PRESIDING OFFICER. The Sen-
ator does have the floor. 

Mr. BYRD. I thank the Chair. I hope 
I can yield to the distinguished Sen-
ator from California, Mrs. BOXER—for 
how long? 

Mrs. BOXER. Ten minutes. 
Mr. BYRD. Ten minutes, without los-

ing my right to the floor, and then I 
may yield to the distinguished Senator 
from Ohio, my next-door neighbor, for 
15 minutes, without losing my right to 
the floor, and that I will then be recog-
nized as I am now recognized. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. BYRD. I thank the Chair. I thank 
all Senators. 

The PRESIDING OFFICER. The Sen-
ator from California is recognized for 
10 minutes. 

Mrs. BOXER. Will the Chair please 
inform me when I have a minute left? 

The PRESIDING OFFICER. The Sen-
ator will be informed. 

Mrs. BOXER. Mr. President, when a 
bill that deals with a medical proce-
dure comes before the Senate, that in 
itself is very rare. When a bill comes 
before the Senate that bans a medical 
procedure that many women have stat-
ed saved their lives, preserved their 
fertility, stopped them from having a 
severe health impact, I think it is im-
portant to turn to the people who know 
the most about this, and that is the 
OB/GYNs who choose, as their way of 
life, delivering children, who get their 
satisfaction in their work by staying 
close to a pregnant woman and seeing 
her through a pregnancy. 

Hearing Senator FRIST’s comments is 
very interesting to me, but I have to 
say I have read his bio, and there is 
nothing in here about delivering ba-
bies. Maybe he did when he was in 
school or as a resident. But what we 
are talking about here is OB/GYNs. 
What do they think? Why is that im-
portant? Because that is their life. 

Let me tell my colleagues what the 
OB/GYNs say: 

Partial-birth abortion does not exist. 

They are not the only ones who say 
that. The fact is the Supreme Court 
said that. They said the bill is so 
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vague; it made up a term, ‘‘partial- 
birth abortion.’’ 

There is no such thing as partial- 
birth abortion, a very emotional term. 
But what we are talking about is a pro-
cedure that is used in a situation where 
any other procedure might cause grave 
harm to the woman. 

Now, the AMA does not support S. 3. 
I hope Senator FRIST is aware of this. 
He is busy talking, which is fine, but I 
ask unanimous consent that the AMA 
statement that says they do not sup-
port S. 3 because it includes a provision 
that would impose a criminal penalty 
on physicians be printed in the RECORD. 

There being no objection, the mate-
rial was ordered to be printed in the 
RECORD, as follows: 

AMERICAN MEDICAL ASSOCIATION, 
March 10, 2003. 

The Senate is considering a bill that would 
ban the procedure known as intact dilation 
and extraction, more commonly referred to 
as partial birth abortion. The American Med-
ical Association (AMA) has previously stated 
our opposition to this procedure. We have 
not changed our position regarding the use 
of this procedure. 

The AMA also has long-standing policy op-
posing legislation that would criminalize 
medical practice or procedure. Since S. 3 in-
cludes a provision that would impose a 
criminal penalty on physicians performing 
intact dilation and extraction, the AMA does 
not support this bill. 

Mrs. BOXER. Then I want to tell a 
story. My colleagues have an artist’s 
rendering, but I want to show a photo-
graph of a woman named Coreen Cos-
tello. I want my colleagues to listen to 
this because it is not a made-up pic-
ture. It is a real picture of a real fam-
ily and a real woman. Why don’t my 
colleagues listen to it because I think 
this is what we are supposed to be 
about, real people facing real problems 
and what we are about to do by passing 
radical legislation, which is unconsti-
tutional on its face. It did not even go 
to the committee. I say to my friends, 
it did not even go to the Judiciary 
Committee, although the Supreme 
Court said it was unconstitutional. The 
least they could have done was bring it 
back to the committee and look at 
what the Court said, that the defini-
tion was broad, it was vague, it could 
ban more than one procedure and that 
it had no exception for the health of a 
woman. 

Listen to the story of Coreen Cos-
tello. She says: 

I am writing to you on behalf of my fam-
ily. I have testified before both the Senate 
and the House concerning the so-called par-
tial-birth abortion ban. I have personal expe-
rience with this issue for at 30 weeks preg-
nant I had a procedure that would be banned 
by this legislation. When I was 7 months 
pregnant, an ultrasound revealed that our 
third child, a darling baby girl, was dying. 
She had a lethal neurological disorder and 
had been unable to move any part of her tiny 
body for almost 2 months. Her muscles had 
stopped growing and her vital organs were 
failing. Her lungs were so undeveloped, they 
barely existed. Her head was swollen with 
fluid and her little body was stiff and rigid. 
She was unable to swallow amniotic fluid 
and as a result, the excess fluid was puddling 

in my uterus. When we learned about our 
baby’s condition, we sought out many spe-
cialists and educated ourselves. Our doctors, 
five in all, agreed that our little girl would 
come prematurely and there was no doubt 
that she would not survive. It was not a mat-
ter of our daughter being affected by a severe 
disability—her condition was fatal. Our phy-
sicians discussed our options with us. When 
they mentioned terminating the pregnancy, 
we rejected it out of hand. 

I want my colleagues to hear this, 
and I ask that there be order in the 
Chamber. 

The PRESIDING OFFICER. The Sen-
ate will come to order. 

Mrs. BOXER. I have listened to my 
colleagues, and I would appreciate it if 
they would hear a story of a woman 
named Coreen Costello, because if this 
procedure were to be banned—and I see 
that Dr. FRIST has left the floor—this 
woman could have died. But they leave 
the floor, and that is their prerogative. 

This is what Careen Costello writes: 
We are Christians and we are conservative. 

We believe strongly in the rights, value and 
sanctity of the unborn. Abortion was simply 
not an option we would ever consider. This 
was our daughter. Instead, we wanted our 
baby to come in God’s time and we did not 
want to interfere. We chose to go into labor 
naturally. It was difficult to face life know-
ing we were going to lose our baby but it be-
came our mission to make the last days of 
her life as special as possible. We asked our 
pastor to baptize her in utero. We named her 
Katherine Grace. Another ultrasound deter-
mined Katherine’s position in my womb. It 
was not conducive for delivery. Her spine 
was so contorted it was as if she was doing a 
swan dive, the back of her feet almost touch-
ing the back of her head. Her head and feet 
were at the top of my uterus. Her stomach 
was over my cervix. Due to swelling, her 
head was already larger than that of a full- 
term baby. 

I say to my friends, this is real life. 
This is a situation of a woman who 
never, ever wanted an abortion. She 
said: 

As my condition worsened, we again con-
sidered our options. Natural birth or induced 
labor were not possible. We considered a ce-
sarean but the experts felt the risk to my 
health and my life were too great. 

We have a bill before us that makes 
no exception for the health of the 
woman. I was in the Chamber yester-
day. We had a very tough debate, and 
the question was asked, How low can 
we sink? I have to say, when we hear 
stories such as this, that happen to real 
people—and if this were our daughter 
or our wife or our aunt, would we not 
say, save her life and her health? 

The bottom line is this: This woman 
had the procedure that would have 
been banned with this bill. I ask unani-
mous consent that the entire letter be 
printed in the RECORD. 

There being no objection, the mate-
rial was ordered to be printed in the 
RECORD, as follows: 

TESTIMONY OF COREEN COSTELLO 

My name is Coreen Costello and I am writ-
ing to you on behalf of my family. I have tes-
tified before both the Senate and the House 
concerning the so-called ‘‘partial birth abor-
tion’’ ban and my family was with the Presi-
dent when he vetoed his legislation. I have 

personal experience with this issue for at 30 
weeks pregnant I had a procedure that would 
be banned by this legislation. 

On March 24, 1995, when I was seven 
months pregnant an ultrasound revealed 
that our third child, a darling baby girl, was 
dying. She had a lethal neurological disorder 
and had been unable to move any part of 
here tiny body for almost two months. Her 
muscles had stopped growing and her vital 
organs were failing. Her lungs were so under-
developed, they barely existed. Her head was 
swollen with fluid and her little body was 
stiff and rigid. She was unable to swallow 
amniotic fluid and as a result, the excess 
fluid was puddling in my uterus (a condition 
known as polyhydramnios). When we learned 
about our baby’s condition, we sought out 
many specialists and educated ourselves to 
see what we could do to save our child. My 
husband is a chiropractor and we are very 
proactive about our health care. We are gen-
erally skeptical about the medical profession 
and would never rely on the advice or diag-
nosis of just one doctor. However, our doc-
tors (five in all) agreed that our little girl 
would come prematurely and there was no 
doubt that she would not survive. It was not 
a matter of our daughter being affected by a 
severe disability—her condition was fatal. 

Our physicians discussed our options with 
us. When they mentioned terminating the 
pregnancy, we rejected it out of hand. We are 
Christians and conservative. We believe 
strongly in the rights, value and sanctity of 
the unborn. Abortion was simply not an op-
tion we would ever consider. This was our 
daughter. 

Instead, we wanted our baby to come on 
God’s time and we did not want to interfere. 
We chose to go into labor naturally. It was 
difficult to face life knowing we were losing 
our baby. But it became our mission to make 
the last days of her life as special as possible. 
We wanted her to know she was loved and 
wanted. We asked our pastor to baptize her 
in utero. We named her Katherine Grace— 
Katherine meaning pure, and Grace rep-
resenting God’s mercy. 

Another ultrasound determined 
Katherine’s position in my womb. It was not 
conducive for delivery. Her spine was so con-
torted it was as if she was doing a swan dive, 
the back of her feet almost touching the 
back of her head. Her head and feet were at 
the top of my uterus. Her stomach was over 
my cervix. Due to swelling, her head was al-
ready larger than that of a full term baby. 
For two weeks I tried exercises in an at-
tempt to change her position, but to no 
avail. Amniotic fluid continued to puddle 
into my uterus at a rate of great concern to 
my doctors. I was carrying an extra nine 
pounds of fluid. It became increasingly dif-
ficult to breathe, to sit or walk. I could not 
sleep. My health was rapidly deteriorating. 
My family and friends were much more 
aware of my health decline than I was. My 
complete focus was on Katherine. 

As my condition worsened, we again con-
sidered our options. Natural birth or an in-
duced labor were not possible due to her po-
sition and the swelling of her head. We con-
sidered a Cesarean section, but experts at Ce-
dars-Sinai Hospital felt that the risks to my 
health and possibly to my life were too 
great. A Cesarean section is done to save ba-
bies. It can be a life saving procedure for a 
child in stress or one who cannot be deliv-
ered vaginally. It is not the safest for a 
woman. There is an increased mortality rate 
with Cesarean section. In my case, even if a 
Cesarean could be done, Katherine would 
have died the moment the umbilical cord 
was cut. There was no reason to risk my 
health or life, if there was no hope of saving 
Katherine. She would never be able to take a 
breath. 
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Our doctors all agreed that an intact D&E 

procedure performed by Dr. James McMahon 
was the best option. I was devastated. I could 
not imagine delivering my daughter in an 
abortion clinic. But Dr. McMahon was an ex-
pert in cases similar to mine. My situation 
and Katherine’s condition were not new to 
him. He explained the procedure to us. My 
cervix would be gently dilated to maintain 
its integrity. Once I was dilated enough, Dr. 
McMahon could begin the procedure. In order 
for Katherine to be delivered intact, cerebral 
fluid would be removed, which would allow 
her head to be delivered without damage to 
my cervix. 

It took almost three hours to deliver our 
daughter. I was given intravenous anes-
thesia. Due to Katherine’s weakened condi-
tion, her heart stopped beating during the 
procedure. She was able to pass away peace-
fully in my womb. 

Some who support his bill have stated that 
I do not fit into the category of someone who 
had a so-called ‘‘partial birth abortion’’ be-
cause I contend my baby died while still in 
my womb. Is this relevant? When the proce-
dure began, her heart was still beating—who 
could predict for certain when she would ac-
tually pass away? If this legislation were 
passed, an intact D&E would not have been 
an option for me. The fact is, I had the pro-
cedure outlined in this legislation. Since I 
present the procedure as humane, dignified, 
and necessary, somehow this means I must 
have had a different procedure and am not 
relevant to this bill. This is simply not true. 

I come to you with no political motivation, 
rather I come with the truth. I have experi-
ence of an intact D&E. Some want you to be-
lieve their horrific version of this procedure. 
They have never experienced an intact D&E. 
I have. This procedure allowed me to deliver 
my daughter intact. My husband and I were 
able to see and hold our daughter. I will 
never forget the time I had with her, nor will 
I forget her precious face. Having this time 
with her allowed us to start the grieving 
process. I don’t know how we would have 
coped if we had not been able to hold her. 
Moreover, because I delivered her intact, ex-
perts in fetal anomalies and genetics could 
study her condition. This enabled them to 
determine that her condition was not ge-
netic. This was crucial for us in deciding 
whether or not to have another child. 

No one predict how a baby’s anomalies will 
affect a woman’s pregnancy. Every situation 
is different. We cannot tie the hands of phy-
sicians in these life and health saving mat-
ters. It is simply not right. 

With my health maintained, my cervix in-
tact and my uterus whole, we were able to 
have another child. On June 4, we were 
blessed with a beautiful healthy baby boy. 
He is our delight! He is not a replacement for 
his sister. There will always be a hole in our 
hearts where Katherine Grace should be. He 
is, to us, a sign that life goes on. We cherish 
every moment we have with Tucker, and 
with our two other children, Chad and 
Carlyn. What precious gifts God has given to 
us. 

Losing our daughter was the hardest thing 
we have experienced. It’s been difficult to 
come to Washington and relive our loss. And 
it’s ironic that I, with my profound pro-life 
views, would be defending an abortion proce-
dure. God knows I pray for the day when no 
other woman will need this procedure. But 
until there is a cure for the cruel disorders 
that can affect babies, women must have ac-
cess to this important medical option. 

Mrs. BOXER. She concludes: 
Losing our daughter was the hardest thing 

we have ever experienced. It has been dif-
ficult to come to Washington and relive our 
loss. And it’s ironic that I, with my pro-

foundly pro-life views, would be defending an 
abortion procedure. God knows I pray for the 
day when no other woman will need this pro-
cedure, but until there is a cure for the cruel 
disorders that can affect babies, women must 
have access to this important medical op-
tion. 

The PRESIDING OFFICER. The Sen-
ator from California has 1 minute re-
maining. 

Mrs. BOXER. In conclusion, in my 
last minute, I have told this story be-
cause what we are about to do, unless 
we adopt several of the amendments we 
will be offering, would mean that an-
other woman such as this, another 
beautiful family such as this, might 
find that the woman has life-threat-
ening illnesses if, in fact, she cannot 
have the procedure: hemorrhaging, 
uterine rupture, blood clots, embolism, 
stroke, damage to nearby organs, pa-
ralysis. This is what physicians tell us 
happens to women. 

So my colleagues have a picture, and 
that is fine, although I have to say I 
hope the pages who feel a little queasy 
on this will not be forced to stay in the 
Chamber, but we are dealing with a cir-
cumstance that affects real people and 
these are the things that can happen to 
these women. I believe we have to have 
a voice, and the Murray amendment 
should pass because the Murray amend-
ment would mean that women can have 
access to contraception and that abor-
tion would become safe, legal, and rare. 

I yield the floor back to Senator 
BYRD, who I believe has the time. 

The PRESIDING OFFICER. Under 
the previous order, the Senator from 
Ohio now has 15 minutes. 

The Senator from Ohio. 
Mr. VOINOVICH. Mr. President, I 

will continue the debate in regard to 
the partial-birth abortion ban. This 
afternoon, I will talk about the con-
stitutionality of this statute, S. 3. The 
argument has been made that this stat-
ute is unconstitutional, but I differ 
with my colleagues who make this ar-
gument. 

Reference has been made to the 
Stenberg case that overturned the Ne-
braska partial-birth abortion law. I 
argue that the law in front of us, or the 
statute in front of us, is fundamentally 
different. 

First, the language is different. The 
Partial-Birth Abortion Ban Act of 2003 
provides a very precise definition of 
partial-birth abortion so that it is 
clear on the face of the legislation ex-
actly what procedure is to be banned, 
unlike the Nebraska statute that was 
declared unconstitutional. 

The bill would outlaw one, and only 
one, abortion procedure, and that is 
the D&X procedure, the partial-birth 
procedure we have been describing in 
very vivid detail on the Senate floor, 
the procedure that no one really can 
argue is anything less than barbaric 
and inhumane. 

There is absolutely nothing vague, 
unclear, or ambiguous about how this 
bill defines the partial-birth abortion 
procedure. 

To make this even more clear, it is 
useful to examine the law struck down 

by the Supreme Court in the Stenberg 
case. The procedure was defined in that 
case by the Nebraska Legislature as 
follows, and I will read from that Ne-
braska law that was found to be uncon-
stitutional, to show its difference from 
this law: 

An abortion procedure in which the person 
performing the abortion partially delivers 
vaginally a living unborn child before killing 
the unborn child and completing the deliv-
ery. 

That is what the Nebraska law said. 
The phrase ‘‘partially delivers 
vaginally a living unborn child before 
killing the unborn child’’ was further 
defined in the Nebraska statute as fol-
lows: 

Deliberately and intentionally delivering 
into the vagina a living unborn child, or a 
substantial portion thereof, for the purpose 
of performing a procedure; that the person 
performing such procedure knows will kill 
the unborn child and does kill the unborn 
child. 

The Supreme Court held this lan-
guage of the Nebraska statute covered 
more than just one abortion procedure. 
The definition used in the Nebraska 
statute implicated not only partial- 
birth abortion procedures, but it also 
implicated the more common dilation 
and evacuation or D&E methods, which 
is different from a D&X method we are 
dealing with in this statute. 

For the record, a D&E, according to 
the nonpartisan Congressional Re-
search Service, is described as follows: 

D&E involves the dilation of the cervix and 
the dismemberment of the fetus inside the 
uterus. The fetal parts are later removed 
from the uterus either with forceps or by 
suction. 

In other words, in a D&E procedure, 
an unborn child is essentially dis-
membered, limb by limb, piece by 
piece. During a D&E, an arm or leg is 
sometimes pulled into the birth canal 
before being twisted off, while the baby 
is still alive. The Justices thought this 
might be considered a partial-birth 
abortion under the Nebraska law defi-
nition because that definition, as I 
have just stated, includes any proce-
dure in which a baby is delivered 
vaginally, even if that vaginal delivery 
is just a partial delivery. 

At this point, it is worth repeating 
exactly how a partial-birth abortion 
procedure, again also known as a D&X 
procedure, is distinguished from a D&E 
procedure. The D&X or partial-birth 
abortion procedure was very well de-
scribed by U.S. Supreme Court Justice 
Clarence Thomas in his dissent in the 
Stenberg case. 

This is what Justice Thomas wrote: 
After dilating the cervix, the physician 

will grab the fetus by its feet and pull the 
fetal body out of the uterus into the vaginal 
cavity . . . While the fetus is stuck in this 
position, dangling partly out of the woman’s 
body, and just a few inches from a completed 
birth, the physician uses an instrument such 
as a pair of scissors to tear or perforate the 
skull. The physician will then either crush 
the skull or will use a vacuum to remove the 
brain and other intracranial contents from 
the fetal skull, collapse the fetus’ head and 
pull the fetus from the uterus. 

VerDate Mar 15 2010 21:20 Jan 14, 2014 Jkt 081600 PO 00000 Frm 00041 Fmt 0624 Sfmt 0634 E:\2003SENATE\S11MR3.REC S11MR3m
m

ah
er

 o
n 

D
S

K
C

G
S

P
4G

1 
w

ith
 S

O
C

IA
LS

E
C

U
R

IT
Y



CONGRESSIONAL RECORD — SENATES3462 March 11, 2003 
That is depicted in a later phase of 

this procedure in this picture. 
In order to avoid any possibility of 

confusion, the bill before the Senate, S. 
3, defines the phrase ‘‘partial-birth 
abortion’’ so narrowly that only the 
D&X abortion procedure is covered. No 
other abortion procedures—including 
the D&E procedure in which an unborn 
baby’s arm or leg is pulled into the 
birth canal before being twisted off— 
could possibly be implicated by S. 3. 

While we have already heard it read 
on the Senate floor during the debate, 
while I read it last night in this debate, 
I think it is important to again repeat 
the bill’s definition of the partial-birth 
abortion procedure. According to the 
definition in this bill, S. 3: 

(1) the term ’partial-birth abortion’ means 
an abortion in which—— 

(A) the person performing the abortion de-
liberately and intentionally vaginally deliv-
ers a living fetus until, in the case of a head- 
first presentation, the entire fetal head is 
outside the body of the mother, or, in the 
case of breech presentation, any part of the 
fetal trunk past the navel is outside the body 
of the mother for the purpose of performing 
an overt act that the person knows will kill 
the partially delivered living fetus; and 

(B) performs the overt act, other than com-
pletion of delivery, that kills the partially 
delivered living fetus; 

My colleague from California and 
others have argued that the S. 3 defini-
tion of a partial-birth abortion still 
covers more than one abortion proce-
dure. But she has never explained how 
this is possible. The description of par-
tial-birth abortion in S. 3 is so precise 
and is based, frankly, on the descrip-
tion of a leading abortionist, Dr. Mark 
Haskell, a man about whom I spoke 
last night on the Senate floor, a man 
who regularly conducts these heinous 
procedures in my home State of Ohio. 
This is a very precise definition of a 
partial-birth abortion that leads abso-
lutely nothing to the imagination. 

Clearly, without question, S. 3 very 
precisely and very specifically address-
es the first constitutional issue that 
was raised in the Stenberg case and is 
fundamentally different than the Ne-
braska statute that was declared un-
constitutional by the U.S. Supreme 
Court. S. 3 would ban one and only one 
very specific abortion procedure. It 
simply imposes absolutely no undue 
burden on a woman’s ability to obtain 
an abortion. 

Let me turn now to the second issue, 
the second constitutional issue, and 
that is the health of the mother, which 
was the other issue raised in the 
Stenberg case. The so-called require-
ment that the statute must contain 
‘‘the health of the mother’’ also springs 
from the notion of undue burden on the 
woman’s ability to get an abortion. 

The argument, as I understand, goes 
something like this: If a procedure is 
medically important to protect the 
health of the mother, banning that pro-
cedure would pose an undue burden on 
her ability to have an abortion. Yet in 
the case of the partial-birth abortion, 
medical experts have repeatedly con-

firmed that this callous act is never 
medically indicated. And because it is 
never medically indicated, banning it 
cannot possibly be an undue burden. 

There is substantial evidence from 
past congressional hearings on this 
issue to support a finding obtained in 
the bill itself, and the bill makes these 
findings. It says in part, the following: 
Rather than being an abortion proce-
dure that is embraced by the medical 
community, partial-birth abortion re-
mains a disfavored procedure that is 
not only unnecessary to protect the 
health of the mother but, in fact, poses 
serious risk to the long-term health of 
women and, in some circumstances, 
their lives. 

I remind my colleagues of a 1996 
interview in which the former U.S. 
Surgeon General, C. Everett Koop, ex-
plicitly discussed partial-birth abor-
tion. In that interview, a reporter for 
American Medical News posed the fol-
lowing question. This is what the inter-
viewer asked. 

President Clinton just vetoed a bill to ban 
partial-birth abortions, a late-term abortion 
technique that practitioners refer to as in-
tact dilation and evacuation or dilation and 
extraction. In so doing, he cited several cases 
in which women were told these procedures 
were necessary to preserve their health and 
their ability to have future pregnancies. How 
would you characterize the claims being 
made in favor of the medical need for this 
procedure? 

Dr. Koop responded as follows: 
I believe that Mr. Clinton was misled by 

his medical advisers on what is fact and 
what is fiction in reference to late term 
abortions because in no way can I twist my 
mind to see that the late term abortion as 
described, you know, partial-birth, and then 
destruction of the unborn child before the 
head is born, is a medical necessity for the 
mother. 

Similarly, in 1997 a House committee 
report on the subject cited over 400 OB/ 
GYN and maternal/fetal specialists who 
have unequivocally stated: 

Partial-birth abortion is never medically 
indicated to protect a woman’s health or her 
fertility. In fact, the opposite is true. The 
procedure can pose a significant and imme-
diate threat to both the pregnant woman’s 
health and her fertility. 

The majority leader of the Senate, a 
medical doctor, gave us, a few mo-
ments ago, the benefit of his wisdom, 
of his experience on this issue. The 
point I believe is worth repeating be-
cause it is notable that so many doc-
tors are willing to come right out and 
say: No, this is absolutely not nec-
essary; we can never find one instance 
in which it is medically indicated. 

Doctors usually don’t say things like 
this. They just don’t like being that 
definite because medicine, by defini-
tion, is usually a case-by-case situa-
tion, a case-by-case profession. But 
this issue is different. On this issue, it 
is crystal clear, partial-birth abortions 
serve no legitimate medical purpose 
that cannot be served by other means. 
As my colleague from Pennsylvania 
stated earlier today: 

Over the past several years the Senate ad-
vocates of partial-birth abortion have never 

produced even one case in which a partial- 
birth abortion is shown to be medically nec-
essary. 

Opponents of this bill go beyond just 
arguing about the merits of partial- 
birth abortion. They go further, prob-
ably because it is so gruesome that 
some of my colleagues are uncomfort-
able supporting it. Some of my col-
leagues would prefer to debate the 
issue of abortion more generally. They 
try to cast this debate as a debate 
about a broader issue, and that issue is 
reproductive freedom. But the issue be-
fore us today is not reproductive free-
dom; it is a much more narrow issue. 
The issue is very narrowly defined. It is 
simply the issue of partial-birth abor-
tion. The issue before us is the very 
specific method of partial-birth abor-
tion, a method that is particularly bru-
tal and gruesome and wrong. 

Brenda Pratt Shafer, a registered 
nurse who observed Dr. Haskell use the 
procedure to abort three babies in 1993, 
testified before our Senate Judiciary 
Committee in 1995. I would like to 
share with my colleagues what she said 
because she gave very gripping, very 
telling testimony. 

The PRESIDING OFFICER. The time 
of the Senator has expired. 

Mr. DEWINE. I ask unanimous con-
sent for 3 additional minutes. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. DEWINE. Nurse Shafer described 
a partial-birth abortion she witnessed 
on a child of 26.5 weeks, and this is 
what she said: 

Dr. Haskell brought the ultrasound in and 
hooked it up so that he could see the baby. 
On their ultrasound screen I could see the 
heart beat. As Dr. Haskell watched the baby 
on the ultrasound screen, the baby’s heart-
beat was clearly visible on the ultrasound 
screen. 

Dr. Haskell went in with forceps and 
grabbed the baby’s legs and pulled them 
down into the birth canal. Then he delivered 
the baby’s body and arms. Everything but 
the head. The doctor kept the head right in-
side the uterus. The baby’s little fingers 
were clasping and unclasping and his little 
feet were kicking. Then the doctor stuck the 
scissors in the back of his head and the 
baby’s arms jerked out like a startle reac-
tion, like a flinch, like a baby does when he 
thinks he is going to fall. The doctor opened 
up the scissors, stuck a high-powered suction 
tube into the opening, sucked the baby’s 
brains out. Now the baby went completely 
limp. He cut the umbilical cord and delivered 
the placenta. He threw the baby in a pan 
along with the placenta and the instruments 
he had just used. I saw the baby move in the 
pan. I asked another nurse and she said it 
was just reflexes. That baby boy had the 
most perfect angelic face I think I have ever 
seen in my life. 

As stated in a House committee re-
port containing the transcript of this 
nurse’s testimony: 

The only difference between the partial- 
birth abortion procedure and infanticide is a 
mere 3 inches. 

Three inches between life and death, 
between murder and lawful action, is 
clearly not enough. The time to ban 
this procedure once and for all is now. 
We cannot in good conscience let this 

VerDate Mar 15 2010 21:20 Jan 14, 2014 Jkt 081600 PO 00000 Frm 00042 Fmt 0624 Sfmt 0634 E:\2003SENATE\S11MR3.REC S11MR3m
m

ah
er

 o
n 

D
S

K
C

G
S

P
4G

1 
w

ith
 S

O
C

IA
LS

E
C

U
R

IT
Y



CONGRESSIONAL RECORD — SENATE S3463 March 11, 2003 
barbaric procedure continue to be 
legal. 

I yield the floor. 
The PRESIDING OFFICER. The Sen-

ator from West Virginia. 
Mr. BYRD. Mr. President, parliamen-

tary inquiry: Has the Pastore rule run 
its course today? 

The PRESIDING OFFICER. It has ex-
pired. 

Mr. BYRD. It has. I thank the Chair. 
Mr. President, I shall speak out of 

order, not long. My guess is that I will 
speak for 20 minutes or less. 

The PRESIDING OFFICER (Mr. 
CHAFFEE). The Senator from West Vir-
ginia is recognized. 

IRAQ 
Mr. BYRD. Mr. President, the United 

Nations is in diplomatic disarray today 
as the foreign ministers from the 
world’s most powerful nations scram-
ble to find some scrap of common 
ground on the question of war with 
Iraq. 

What a difference a few months 
makes. Last November, under the lead-
ership of the United States, the 15- 
member U.N. Security Council unani-
mously approved Resolution 1441, 
strengthening the weapons inspection 
regime and giving Iraq a final oppor-
tunity to comply with its disarmament 
obligations. 

The rapidity with which that unity 
has unraveled is astounding. What 
began as a constructive process to gain 
international support for war against 
Iraq has disintegrated into insults, ac-
cusations, and finger-pointing among 
the key members of the Security Coun-
cil. Instead of forging an international 
coalition to deal with Iraq, as it set out 
to do, the Administration has managed 
to turn much world opinion against 
United States. With his insistence that 
the United Nations declare the inspec-
tion regime a failure and immediately 
authorize war against Iraq, the Presi-
dent has opened a chasm between the 
U.S. and Great Britain on one side and 
the remaining permanent members of 
the Security Council on the other. 

Today, the White House is declaring 
the United Nations irrelevant—one of 
the most over used words in the 
English language as of today, I would 
say, and as of the last several days. 

Today, the White House is declaring 
the United Nations irrelevant if it does 
not authorize immediate war against 
Iraq, and U.N. Secretary General Kofi 
Annan is countering that a U.S.-led in-
vasion of Iraq without the sanction of 
the United Nations will violate the 
U.N. charter. 

The knock-down, drag-out in the Se-
curity Council has tarnished the im-
ages of both the United Nations and 
the United States, and it has imperiled 
the political career of at least one 
world leader, one foremost leader, 
President Bush’s staunchest ally, Brit-
ish Prime Minister Tony Blair. 

What a high price to pay for the 
President’s insistence on blindly fol-
lowing a war-first, war-now policy on 
Iraq. What a high price to pay. 

Despite feverish activity this week 
on the part of the U.S. and Great Brit-
ain to persuade a majority of members 
of the Security Council to support a 
second resolution authorizing war with 
Iraq, the President and his chief advis-
ers have made it clear that the activity 
is merely window dressing and that the 
United States is prepared to act with 
or without U.N. support. For the Bush 
Administration, war with Iraq seems to 
be no longer a question of if, but when 
and the window on ‘‘when’’ is rapidly 
closing. 

Dr. Condoleezza Rice, the President’s 
National Security Advisor, declared 
over the weekend, ‘‘There is plenty of 
authority to act. We are trying very 
hard to have the Security Council one 
more time affirm that authority. But 
it’s important to know that we believe 
the authority is there.’’ 

In other words, the die has been cast. 
As Caesar said when he crossed the Ru-
bicon, ‘‘the die is cast.’’ The rhetoric 
has hardened. U.S. forces are in place 
and poised to attack. The U.N. Secu-
rity Council has been relegated to a 
classic Greek chorus of tragic protest 
while the United States takes center 
stage. The President has stopped lis-
tening. 

The administration’s strategy for 
war with Iraq is so far advanced that 
not only does the President have war 
plans on his desk, he also has a blue-
print for the post-war reconstruction of 
Iraq. 

On Monday, The Wall Street Journal 
reported that the U.S. Agency for 
International Development is solic-
iting bids from a handful of U.S. firms 
for a contract worth as much as $900 
million to begin the reconstruction of 
Iraq. According to the Journal, the 
contract would be the largest recon-
struction effort undertaken by the 
United States since the reconstruction 
of Germany and Japan after World War 
II. 

With post-war contracts already in 
hand, can the onset of war be far be-
hind? 

My views, by now, are well known. I 
believe this coming war is not a neces-
sity. I believe it is a grave mistake, not 
because Saddam Hussein does not de-
serve to be disarmed or driven from 
power, not because some of our allies 
object to war, but because Iraq does 
not pose an imminent direct threat to 
the security of the United States. 
There is no question that the United 
States has the military might to defeat 
Saddam Hussein. There is no question 
about that. But we are on much 
shakier ground when it comes to the 
question of why this Nation, the United 
States, under the current cir-
cumstances, is rushing to unleash the 
horrors of war on the people of Iraq. 

In many corners of the world, the 
United States is seen as manufacturing 
a crisis in Iraq, not responding to one. 
Key members of the U.N. Security 
Council, including France and Russia, 
have vowed to veto any move to secure 
the imprimatur of the U.N. on war with 

Iraq. The U.N. weapons inspectors have 
pleaded for more time to do their work. 
Citizens by the thousands—nay, by the 
hundreds of thousands—have taken to 
the streets in countries around the 
globe, including the United States, Eu-
rope, and the Middle East, to protest 
the war. 

The day after the September 11 ter-
rorist attacks on America, the French 
newspaper Le Monde proclaimed, ‘‘We 
are all Americans!’’ Eighteen months 
later, the United States and France are 
hurling insults at each other, and the 
French are leading the opposition to 
the war against Iraq. In country after 
country, the United States has seen the 
outpouring of compassion and support 
that followed September 11 dissolve 
into anger and resentment at this Ad-
ministration’s heavy-handed attempts 
to railroad the world into supporting a 
questionable war with Iraq. 

The latest report of the U.N. weapons 
inspectors only heightened the ten-
sions in the Security Council and 
helped to precipitate the current 
scramble for a new resolution. On Fri-
day—March 7—chief U.N. weapons in-
spector Hans Blix reported progress in 
the disarmament of Iraq and predicted 
that the inspection process could be 
completed in months—‘‘not years, nor 
weeks, but months.’’ 

At the same meeting, Mohamed 
ElBaradei, the Director General of the 
International Atomic Energy Agency, 
threw cold water on a key assertion of 
the Bush administration, that Iraq is 
actively pursuing a nuclear capability 
on two fronts—by importing high- 
strength aluminum tubes which could 
be used as part of a centrifuge to 
produce enriched uranium and by at-
tempting to buy uranium from Niger. 
Dr. ElBaradei said the inspectors have 
found no evidence—none—that Iraq is 
attempting to revive its nuclear weap-
ons program, concluding that the alu-
minum tubes were for a rocket engine 
program, as Iraq claimed, and that the 
documents used to establish the Niger 
connection were faked. 

Not even reports of a chilling dis-
covery by U.N. weapons inspectors of a 
new type of rocket in Iraq that appears 
to be designed to carry chemical or bi-
ological agents has swayed the hard-
ening opposition in the United Nations 
to authorizing an immediate war 
against Iraq. 

The world is awash in anti-Ameri-
canism. The doctrine of preemption en-
shrined in the Bush administration’s 
national security strategy the policy 
on which the war with Iraq is predi-
cated has turned the global image of 
the United States from that of a world 
class peacemaker into what many be-
lieve is dangerous warmonger. 

The President is on the wrong track 
in insisting on rushing into war with-
out the support of the international 
community, and specifically the 
United Nations. Not only is America’s 
reputation on the line, but so is our 
war on terror. The recent arrest of 
Khalid Shaikh Mohammed and two of 
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his cohorts in Pakistan is evidence 
that the United States is making slow 
but steady progress in dismantling the 
al-Qaida organization, and that we are 
reaping huge dividends from the anti- 
terrorism efforts we have undertaken 
in cooperation with other nations in 
the Middle East. 

Pakistan’s cooperation is particu-
larly important in the war on terror, 
and yet the majority of the Pakistani 
people are opposed to war with Iraq. 
How or whether Pakistani opposition 
to the war against Iraq will affect the 
war against terror is one of many un-
knowns. 

The United States cannot bring down 
al-Qaida alone. We need support and 
cooperation from friendly nations in 
the region. We risk losing their friend-
ship, and possibly causing major up-
heavals in the Middle East, if the 
President defies world opinion and 
launches a U.S. led invasion of Iraq. 

Mr. SARBANES. Will the Senator 
yield for a question on that point? 

Mr. BYRD. Yes, I am happy to yield, 
without losing my right to the floor. 

Mr. SARBANES. On the al-Qaida 
front, we have just captured supposedly 
the third ranking person in al-Qaida. 

Mr. BYRD. Yes. 
Mr. SARBANES. We were able to do 

that because of cooperation from Paki-
stan. 

Mr. BYRD. Yes. 
Mr. SARBANES. Just to underscore 

the Senator’s point about the necessity 
of having the cooperation of other 
countries to deal with the terrorism 
threat. 

Mr. BYRD. Undoubtedly. 
Mr. SARBANES. Yet Pakistan, which 

has been trying to work with us, has 
already announced that at best they 
will abstain at the Security Council 
with respect to the coming vote be-
cause it is applying such tremendous 
internal pressure in Pakistan that 
there is some danger that this Govern-
ment that has been working with us 
may not survive and may collapse. 

Mr. BYRD. Unquestionably. 
Mr. SARBANES. Isn’t that a dra-

matic example of the kind of problem 
the Senator is talking about that is 
being created for us around the world? 

Mr. BYRD. It is a dramatic example 
and a most somber and chilling one. I 
thank the distinguished Senator for his 
observation. 

The President may be lucky. We may 
be lucky. If we launch this war on Iraq, 
we may be lucky. I hope we will be. But 
we may not be. 

The cost of war and the potential 
casualties—not only to American mili-
tary personnel but also to innocent ci-
vilians in and around Iraq—are un-
knowns. The impact of war on the frag-
ile fabric of the Middle East is also un-
known. The administration seems to 
think that war with Iraq will pave the 
way to peace and democracy in the 
Middle East, but I believe that is mere-
ly wishful thinking. Saddam Hussein is 
not the cause of the strife between the 
Israelis and the Palestinians, and Sad-

dam Hussein’s downfall will not erase 
the deeply rooted conflict between the 
two sides. 

War against Iraq may prove to be a 
fatal distraction from the war on ter-
ror. It could be. The danger to Ameri-
cans today is from al-Qaida. Intel-
ligence officials predict that war with 
Iraq will precipitate a new wave of ter-
rorism against the United States and 
its allies and will serve as a powerful 
recruiting tool for anti-American ex-
tremists. 

We need to keep the pressure on al- 
Qaida. We need to strengthen our de-
fenses against a terrorist attack here 
at home. We need to focus the re-
sources of our Nation on the war on 
terror and dismantle the al-Qaida net-
work before it can mount another cata-
strophic attack on the United States. 

The hour is late; the clock is ticking. 
But if the President would only listen 
to voices outside his war cabinet of 
superhawks, he might discover that it 
is not too late to stop the rush to war. 
There is still a chance that Saddam 
Hussein can be disarmed and neutral-
ized short of war. As long as that possi-
bility exists, the United States should 
drop its resistance to any slowdown in 
the march to war and should begin to 
talk with, and listen to, the other 
members of the Security Council. 

The prospect of regaining unanimity 
within the United Nations on the ques-
tion of Iraq is dim at best, but as long 
as there remains even a glimmer of 
hope, it is in the best interests of both 
the United States and the other mem-
bers of the Security Council to regroup 
and strive to achieve that goal. The 
world community deserves nothing 
less. 

Mr. DURBIN. Will the Senator yield 
for a question? 

Mr. BYRD. Yes, I yield without los-
ing my right to the floor. I am about 
finished. 

Mr. DURBIN. I would like to say, be-
fore asking my question to the Senator 
from West Virginia, if the American 
people are looking for a debate on the 
war in Iraq, the looming possibility of 
war in Iraq— 

Mr. BYRD. They have been looking 
for one. They have been entitled to 
one. And now they have received one. 

Mr. DURBIN. The only place they 
can find it is in the House of Commons 
in London— 

Mr. BYRD. Thank God. 
Mr. DURBIN. And from the desk of 

the Senator from West Virginia and 
two or three other souls who come to 
this floor to raise the issue. 

Mr. BYRD. Thank Providence again. 
Mr. DURBIN. I say a commendation 

to the Senator from West Virginia. 
Thank you for your leadership in 
bringing us to this debate. I ask you, to 
make certain this point is clear on the 
record, is it the position of the Senator 
from West Virginia that we all believe 
the world would be a safer place with-
out weapons of mass destruction in 
Iraq, even without the leadership of 
Saddam Hussein, but that in order to 

be strong in our war on terrorism, we 
need the cooperation of countries all 
around the world which now are ques-
tioning our wisdom in pursuing this 
war in Iraq? 

Mr. BYRD. Indubitably, that is the 
way I see it. That is my opinion. I be-
lieve there is ample evidence of that 
fact. The world itself at large wishes to 
see that, wants to see that and hopes 
for that. 

Mr. DURBIN. I might also ask the 
Senator from West Virginia, is the 
point he is making that if we stay 
working with the United Nations on a 
common plan to disarm Iraq and if it 
fails and we ultimately join with the 
other nations around the world to take 
whatever action is necessary against 
Iraq, we will have a better outcome, 
not only in terms of the military out-
come but the responsibility of recon-
struction of Iraq? Is that the Senator’s 
point as well? 

Mr. BYRD. Precisely so and impor-
tantly, emphatically on the second ob-
servation the Senator has made. 

In other words, the morning after, 
what happens in Iraq? What does that 
cost? If we destroy much of Iraq, we 
have a responsibility to help to rebuild 
it. That is going to be a tremendous 
cost. I am afraid this administration 
has not thought that element through. 

Moreover, the administration has not 
told the Congress very much about 
that, what the cost of that may be, 
what the administration’s plans are in 
that case. I think that is a very soft 
underbelly of this whole matter. 

Mr. DURBIN. I will ask one final 
question. I don’t want to 
mischaracterize the Senator’s position, 
but I think what I am about to say he 
and I share. There is no question in our 
minds about not only the goodness of 
the men and women serving in the 
American military today and their 
ability and skill to win any military 
challenge thrown their way. I hope the 
Senator agrees that it is far better for 
our military forces and our Nation, in 
the long run, for us to show wisdom in 
the decision of how to bring Iraq under 
control rather than just demonstrate 
that military strength. 

Mr. BYRD. The Senator is pre-
eminently correct. Let me add, as 
ranking member of the Senate Appro-
priations Committee, I will never yield 
to anyone when it comes to supporting 
America’s fighting men and women 
who have been sent abroad, and those 
at home, once the war begins. 

I do not believe this war is necessary. 
But I will support to the last degree 
the men and women who have to go. 
They didn’t ask to go, but they have to 
go; they are answering the call. I will 
support them on the Appropriations 
Committee to the furthermost of my 
ability. 

Mr. SARBANES. Will the Senator 
yield for a question? 

Mr. BYRD. Yes. 
Mr. SARBANES. The Senator spoke 

earlier about the preemption doctrine 
the administration has put forward. 
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Would the Senator agree that one of 
the dangers with the enunciation of 
that doctrine and the path the admin-
istration has now been pursuing— 
which is to assert that they may take 
unilateral action instead of trying to 
work in a cooperative way through 
international bodies—is that it will set 
a precedent for other countries around 
the world to pursue the same course? 
After all, here is the predominant su-
perpower asserting a doctrine of pre-
emption, apparently prepared to go the 
unilateral path. What is then in the fu-
ture to prevent some other regional 
power that asserts that it is confronted 
with some danger, from some neighbor, 
from pursuing the same path? Are we 
not in the process of setting a very 
dangerous precedent on the inter-
national scene in terms of maintaining 
international peace? 

Mr. BYRD. The Senator is right on 
point. This doctrine is exceedingly dan-
gerous. It not only will set a precedent, 
it has set a precedent, as we have seen 
it begun to be put into play in Iraq. It 
will be a precedent. There will be a 
blotch on the escutcheon of the United 
States from now and until kingdom 
come. It is a dangerous precedent. 
Can’t the Senator see that already it is 
beginning to have an impact on other 
nations, as we watch North Korea, as 
we watch Iran—why, those countries 
and others are going to say, well, if 
this bully on the block is going to do 
this, we had better get ready and get 
our things in order. Maybe we had bet-
ter get ready to hit him or others with-
in our reach. This is a genie that we 
will regret ever having let out of the 
bottle. 

Mr. SARBANES. Let me ask the Sen-
ator one final question and be very 
clear. I take it the Senator would agree 
with me that none of us questions that 
if we were in imminent danger of being 
struck, we would be warranted in tak-
ing measures to protect ourselves 
against such dangers. 

Mr. BYRD. No question about it. The 
President—whether it is a Republican 
or a Democrat—has an inherent power 
under the Constitution. If there is an 
imminent threat about to be carried 
out against the United States, of 
course, the President has a responsi-
bility and a duty to act first. 

Mr. SARBANES. Actually, the U.N. 
Charter grants the right of self-defense, 
which would in fact entitle us to act on 
our own accord if confronted with an 
imminent danger. 

Mr. BYRD. No question. But even 
without the U.N. Charter, we have the 
inherent right. It is under the Con-
stitution. I will be the last person to 
give up on that right. 

Mr. SARBANES. I wanted to make 
that point because some are arguing 
that somehow we are giving over to 
someone else the decisionmaking au-
thority, in case we are confronted with 
an imminent danger, to respond. That 
is not the case at all. So as we see this 
situation, that is not present. The 
question becomes how smart and how 

wise are we in exercising this unques-
tioned power, which we hold now on 
the international scene; is that not 
correct? 

Mr. BYRD. Absolutely. We are taking 
a reckless course in advocating this 
doctrine. It is a nefarious doctrine, and 
it is scaring the world to death today. 
No wonder we are looked upon as being 
warmongers. When our friends begin to 
fear us, may I say to the distinguished 
Senator from Maryland—who is one of 
the foremost thinkers in this body. I 
have been in this Congress for 50 years 
now, and I have seen some thinkers. I 
remember John Pastore, for example, 
who was a thinker. The Senator from 
Maryland is a thinker. The Senator is 
right on point in what he is saying. 
This is a dangerous doctrine, a reckless 
doctrine. When our friends begin to 
fear us, we are in trouble. 

Mr. SARBANES. I thank the distin-
guished Senator from West Virginia for 
the enormous contribution he has been 
making. He has been willing to speak 
the truth and raise these very impor-
tant and serious questions, which I am 
frank to say I don’t think have been 
given adequate attention downtown by 
the President or by, as the Senator 
characterizes it, his war cabinet. This 
course we are on has tremendous impli-
cations in all of the United States. 

Mr. BYRD. It has vast implications. I 
will say to the Senator that some of us 
have trouble going to sleep at night as 
we ponder this question. I thank the 
Senator for his observations today and 
for the service he has rendered not only 
to the State of Maryland but to this 
country. I think the Framers of the 
Constitution would be proud of PAUL 
SARBANES. I think PAUL SARBANES 
could very well have been one of the 39 
signers of the Constitution. 

Mr. SARBANES. I thank the Sen-
ator. I would hope the circumstance 
would be that the Senator from West 
Virginia would have been presiding in 
the chair, if I may say so. 

Mr. BYRD. Mr. President, I yield the 
floor. 

The PRESIDING OFFICER. The Sen-
ator from Utah is recognized. 

Mr. REID. Mr. President, I have no 
problem with the Senator from Utah 
getting the floor. We have a unanimous 
consent request we wish to propound if 
the Senator will withhold. 

The PRESIDING OFFICER. The Sen-
ator from Utah. 

Mr. HATCH. Mr. President, I have 
listened to my distinguished friend and 
colleague from West Virginia. Every-
body in this body knows the deep affec-
tion I have for him and for his feelings, 
and for his earnest and very important 
analysis of many of the issues we have 
had to live with over the years. I have 
deep respect for the distinguished Sen-
ator from Maryland, as well. We came 
to the Senate together. They are both 
great Senators, in my eyes. 

Mr. BYRD. Mr. President, will the 
distinguished Senator yield? I thank 
the distinguished Senator. When he 
speaks of respect for the Senator from 

Maryland and for this Senator, may I 
say it is mutual. I have great respect 
for the Senator from Utah. There have 
been few occasions—not many—when 
we have differed on the floor. I have 
tremendous respect for him, for his 
leadership, for his dedication to his 
country, and for his State. 

Mr. HATCH. Mr. President, I appre-
ciate that. I listened carefully to much 
of what the distinguished Senator from 
West Virginia said, and he raised a 
number of very important issues, no 
question about it. I have great assur-
ance as a member of the Select Com-
mittee on Intelligence in our President 
as we are considering one of those 
issues. It just points out how difficult 
it is to be President of the United 
States, especially during times of strife 
and difficulty; how difficult it is to 
make these decisions; how difficult it 
is to determine what imminence really 
is. Hugo Grotius, the father of inter-
national law, basically said imminency 
is a very hard thing to define. 

I think the Senator raised a lot of in-
teresting points, but I also believe the 
President and his advisers have gone 
over every one of those points. I wish 
to mention one problem, and that is, 
some people try to blame Israel for our 
positions—not the distinguished Sen-
ator from West Virginia. But some 
have tried to raise that point and 
blame Israel. The fact is Israel is im-
portant here, but so are all the Arab 
states. Keep in mind, this man, Sad-
dam Hussein, has weapons of mass de-
struction. He came within a few weeks 
of having a nuclear device. We all know 
that. It was a matter of time. They had 
the ability. They had the capacity. 
They had the scientists. Who knows 
how close they are to having a nuclear 
device now, because there is no possible 
way that 100 inspectors, or even 1,000 
inspectors, whose every action, every 
word, everything they do is monitored 
by more than 1,000 security people, in-
telligence people. 

Everybody knows Iraq, being the size 
of California, it is virtually impossible 
to be absolutely sure that these inspec-
tions are even working. If, in fact, they 
continue to have—which we know they 
have—biological and chemical weap-
ons, we know they have certain stores 
of them. We know pretty much how 
much they have. But if, in fact, they 
have a nuclear device, I am going to 
tell my colleagues, Israel is acting very 
restrained and has throughout these 
difficulties in the Middle East. I hope 
they will be able to continue to act re-
strained. They have one of the best in-
telligence forces in the world, if not 
the best, in the Mossad. They are not 
going to wait if we are not going to 
take the responsibility of stopping this 
type of madman with weapons of mass 
destruction. 

There have been 17 U.N. resolutions 
that have been ignored—17 of them. We 
have had over 9, 10, 11 years now of 
watching him flagrantly violate the 
U.N. resolutions. I respect my col-
leagues for their thoughtful analysis of 
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this situation, but I also think there is 
a thoughtful analysis going on in the 
White House, the State Department, at 
the CIA, and in so many other ways. 

With regard to the war on al-Qaida, 
anybody who thinks that war is not 
going on and we are not doing every-
thing we possibly can ought to look at 
Khalid Shaikh Mohammed. Khalid 
Shaikh Mohammed is the director of 
operations for al-Qaida. We were not 
just sitting there worrying about Iraq. 
We were out there actively trying to 
find Khalid Shaikh Mohammed. I 
might add, we found him. We have him 
in custody now. We are learning a lot 
from what we found around Khalid 
Shaikh Mohammed. 

That battle is ongoing. There is no 
letup in what we are doing against ter-
rorism from that perspective. I can per-
sonally testify to that. 

We may be very close to ascertaining 
the whereabouts of Osama bin Laden. 
So let no one misconstrue, the fact is, 
this administration is doing a very 
good job with regard to al-Qaida, with 
regard to terrorism. I happen to believe 
the administration listens carefully to 
my distinguished friend from West Vir-
ginia, and analyzing and realizing they 
have thought very carefully about the 
issues he raises, which are important 
issues, issues about which we all have 
to stop and think. 

Keep in mind, imminence does not 
mean we have to wait until a nuclear 
device is blowing up New York or 
Washington, DC, or Los Angeles or 
Miami or Chicago. Imminence means 
the threat—it can happen tomorrow— 
and that threat is all around us. We 
know because we have been rounding 
up the people in America who are ter-
rorist threats to us, who would not 
hesitate for a minute to take the lives 
of every American citizen they could 
possibly take. 

I believe right now what we need is 
to rally together as much as we can. 
We do need wise men to raise these 
issues, as my distinguished friend from 
West Virginia has done, and he has 
done it continuously throughout his 
career. Many times he has been right. 
But I also believe there comes a time 
when we have to act, too, in the direct 
care and nurturing of our own country. 

I believe the administration is listen-
ing to everything that has been said by 
my dear colleagues on the other side, 
and I think they are doing everything 
they can to protect this Nation and to 
protect the world from a third world 
war. 

One of the worst happenings would be 
to leave Israel to have to defend itself 
over there and to leave the moderate 
Arab nations to have to defend them-
selves over there. There are a signifi-
cant number of moderate Arab nations. 
If they have to go in, then we are real-
ly in very dire straits. 

I mention these points hopefully in a 
way of helping all of us understand 
these are important issues. It is impor-
tant we discuss them. It is also impor-
tant we support the administration, 

which has the ultimate responsibility, 
and we do, too, here, no question about 
it. 

We have passed a resolution that 
says we have to do what is in the best 
interest of our country. I believe this 
President and his advisers are doing 
that. They have, across the board, peo-
ple who have philosophical differences 
in the administration. I think it is a 
good balance between those in the De-
fense Department and those in the 
State Department. I say with particu-
larity, no one can say Colin Powell 
goes to war willingly, that he goes to 
war without having thought through 
every possible problem. No one believes 
he would risk our young men and 
women or our country in any way with-
out thoughtful reflection and consider-
ation. 

I believe that is true of Donald 
Rumsfeld, who would be perhaps on the 
other side of the equation because he 
has the obligation of making sure our 
military is the best in the world, and 
that when we have to deploy our mili-
tary, we do so in a manner that will let 
anybody know the United States is no 
pushover, and that you better think 
twice before you start taking on our 
people. 

I respect my colleagues and I respect 
their viewpoints. I happen to differ 
with them on some of them, but the 
fact is my main difference is I believe 
these viewpoints have been considered 
and reflected upon by people of good 
will who, I believe, are trying to do the 
very best they can. In that regard, I 
compliment the distinguished Prime 
Minister of England who, against some 
very bad odds and some very difficult 
times, has stood as a very strong leader 
in this world. I think he will go down 
in history as a very strong leader, rec-
ognizing the threat of terrorism 
throughout the world, at least in part 
emanating from Iraq and the leader-
ship of Saddam Hussein. 

I also pay respect to our colleagues 
and friends in Pakistan who, under 
very stringent and difficult cir-
cumstances, have been willing to assist 
us in the capture of Khalid Shaikh Mo-
hammed. 

At this point, I would like to change 
the subject. 

Mr. REID. Mr. President, could we do 
our UC? I am sorry to interrupt. 

Mr. HATCH. Without losing my right 
to the floor. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

The Senator from Pennsylvania. 
AMENDMENT NO. 258 

Mr. SANTORUM. Mr. President, on 
behalf of Senator NICKLES, I state that 
the pending amendment offered by the 
Senator from Washington, Mrs. MUR-
RAY, increases mandatory spending 
and, if adopted, would cause an in-
crease in the deficit. Therefore, I raise 
a point of order against the amend-
ment pursuant to section 207 of H. Con. 
Res. 68, the concurrent budget resolu-
tion on the budget for fiscal year 2000, 
as amended by S. Res. 304 from the 
107th Congress. 

The PRESIDING OFFICER. The Sen-
ator from Washington. 

Mrs. MURRAY. Mr. President, I 
move to waive the Budget Act and ask 
for the yeas and nays. 

The PRESIDING OFFICER. Is there a 
sufficient second? 

There appears to be a sufficient sec-
ond. 

The yeas and nays were ordered. 
Mr. SANTORUM. Mr. President, I 

ask unanimous consent that the vote 
on the motion to waive the Budget Act 
with respect to the pending Murray 
amendment 258 occur at 6 p.m. today; 
that the time prior to the vote be 
equally divided in the usual form. 

The PRESIDING OFFICER. Is there 
objection? 

Without objection, it is so ordered. 
Who yields time? 
Mr. REID. We have another unani-

mous consent. 
Mr. HATCH. I will be happy to yield 

to my colleague, without losing my 
right to the floor. 

Mr. SANTORUM. Mr. President, I 
further ask unanimous consent that 
following the disposition of the Murray 
amendment, Senator DURBIN be recog-
nized in order to offer an amendment 
regarding health exceptions. I further 
ask unanimous consent that following 
the debate this evening, the amend-
ment be temporarily set aside; pro-
vided further that when the Senate re-
sumes consideration of S. 3 beginning 
at 9:30 tomorrow morning, Senator 
BOXER be recognized in order to offer a 
motion to commit; further, there be 2 
hours equally divided in the usual 
form, and that following that debate 
the motion be temporarily set aside 
and the Senate resume consideration of 
the Durbin amendment for 1 additional 
hour of debate, equally divided. Fi-
nally, I ask unanimous consent that 
following the use or yielding back of 
the time, the Senate proceed to a vote 
in relation to the Durbin amendment, 
to be followed by a vote in relation to 
the Boxer motion to commit; provided 
further that no amendments be in 
order to either the motion or the 
amendment prior to the votes, with 4 
minutes equally divided prior to the 
second vote. 

Mr. REID. Reserving the right to ob-
ject, Mr. President, we made progress 
on this most difficult issue today. If 
this unanimous consent agreement is 
entered, we will have gone at least 
halfway. 

There are a couple of other amend-
ments that have been submitted to the 
majority. We hope they would review 
those and maybe before the night is 
out enter into an agreement to have 
some end game for this legislation. 

The PRESIDING OFFICER. The Sen-
ator from Pennsylvania. 

Mr. SANTORUM. I thank the Senator 
from Nevada for his cooperation, and I 
appreciate the good work. We are mak-
ing good progress. I encourage Mem-
bers who have statements they would 
like to make on the bill, there will be 
time in the debate of the Durbin 

VerDate Mar 15 2010 21:20 Jan 14, 2014 Jkt 081600 PO 00000 Frm 00046 Fmt 0624 Sfmt 0634 E:\2003SENATE\S11MR3.REC S11MR3m
m

ah
er

 o
n 

D
S

K
C

G
S

P
4G

1 
w

ith
 S

O
C

IA
LS

E
C

U
R

IT
Y



CONGRESSIONAL RECORD — SENATE S3467 March 11, 2003 
amendment tonight to make those 
statements, and we encourage Members 
to do that. 

I ask unanimous consent that Sen-
ator MURKOWSKI be added as a cospon-
sor to this bill, S 3. 

The PRESIDING OFFICER. Without 
objection, both requests are agreed to. 

Mr. HATCH. Mr. President, I rise 
today in strong support of S. 3, the 
Partial-Birth Abortion Ban Act of 2003. 
To begin, I would like to thank my col-
league from the State of Pennsylvania, 
Senator SANTORUM, and applaud his 
leadership on this bill particularly, and 
on this issue generally, over the years. 
He is clearly very passionate about it, 
and is also one of the most extremely 
knowledgeable people anywhere on this 
issue. I respect him and am very proud 
of the work he has done on this issue. 

I have spoken on the need to ban par-
tial birth abortions many times since 
we began this effort many years ago. I 
have done so out of my personal con-
viction, and also because I am here to 
represent the people of Utah. By a huge 
margin, Utahns find the practice of 
partial-birth abortion offensive, im-
moral and impossible to justify as legal 
in America, or anywhere else in the 
world. 

As chairman of the Senate Judiciary 
Committee, I have chaired several 
hearings about partial-birth abortions 
in past sessions, and I remain as con-
vinced as ever that this important leg-
islation is essential and will go a long 
way toward helping us restore our 
sense of human dignity in this country. 

This bill does only one thing: it pro-
hibits one particularly gruesome abor-
tion procedure—so gruesome that only 
a handful of doctors are willing to per-
form it. This procedure is never medi-
cally necessary. It is simply morally 
reprehensible, indefensible, and should 
be banned. I honestly do not know how 
anyone, after learning of this proce-
dure, could continue to defend it. 

Those Members of this body who dis-
agree with me, I think they should 
have to actually watch this procedure 
being done. Once they have seen the 
baby’s legs kicking while it is being 
killed—I challenge them to defend it 
then, because as one can see, the legs 
and hands are outside, and anybody 
watching will know this is a fully liv-
ing human being. 

The procedure, known as dilation and 
extraction—or ‘‘D&X’’—involves the 
partial delivery of an intact baby into 
the birth canal. In the case of a breech 
presentation, the baby is delivered 
from the feet through the shoulders so 
only the head remains in the birth 
canal. And in the case of a head-first 
presentation, the body’s full head is de-
livered outside the birth mother. Then, 
either scissors or another instrument 
are used to stab a hole in the base of 
the skull. There is no doubt that this is 
a living baby at this point—a baby that 
feels pain, make no mistake about it. 
After the scissors are stabbed into the 
head a suction catheter is inserted to 
suck out the baby’s brains and collapse 

the skull. That is about as barbaric as 
anything I have seen or heard. 

Each time I read the description of 
this procedure I am sickened. It is not 
done as a mass of tissue but to a living 
baby capable of feeling pain and, at the 
time this procedure is typically per-
formed, capable of living outside of the 
womb with appropriate medical atten-
tion. 

All this bill would do is ban this gro-
tesque, barbaric procedure. We are not 
talking about the entire framework of 
abortion rights here but just one proce-
dure. And S. 3 also provides an excep-
tion for cases where the life of the 
mother is endangered by a physical dis-
order, illness or injury. 

At least 31 States—including my 
home State of Utah—have enacted 
their own partial-birth abortion bans 
but, sadly, many have not taken effect 
due to temporary or permanent injunc-
tions. S. 3 would create a Federal ban 
on just the D&X procedure I have de-
scribed, and it carefully conforms to 
the constitutional jurisprudence in this 
area. 

Now, let me explain how this bill dif-
fers slightly from previous versions. A 
couple of years ago, the Supreme Court 
handed down an opinion in Stenberg v. 
Carhart, which addressed a partial- 
birth ban in Nebraska. The Stenberg 
court, relying in part on a dubious trial 
court finding that it was forced to ac-
cept, struck down the statute. 

In fact, the trial court’s finding that 
partial-birth abortions could be nec-
essary to protect the health of the 
mother was just wrong, and the find-
ings outlined in S. 3 clarify this point. 

The record in support of the fact that 
D&X is never medically necessary is 
long. In November, 1995, I presided over 
a 61⁄2 hour Senate Judiciary Committee 
hearing on partial-birth abortions, and 
we also had a 1997 joint hearing with 
the Constitution Subcommittee in 
which we heard that D&X is not done 
for medical reasons. 

The former U.S. Surgeon General, C. 
Everett Koop has said: 
. . . in no way can I twist my mind to see 
that [partial-birth abortion] . . . is a medical 
necessity for the mother. And it certainly 
can’t be a necessity for the baby. 

And Dr. Daniel Johnson, the former 
president of the American Medical As-
sociation said in 1997 that he and oth-
ers investigating the issue: 
could not find any identified circumstances 
in which the procedure was the only safe and 
effective abortion method. 

The fact is that there is no medical 
need to allow this type of barbaric pro-
cedure. 

The 5–4 Stenberg court also had con-
cerns that the procedure, as defined in 
the Nebraska statute, could have been 
construed to ban more than one type of 
abortion procedure, including one 
which could theoretically be used to 
protect the health of the mother. Based 
on this, the court found that the lack 
of a ‘‘health of the mother’’ exception 
created an ‘‘undue burden’’ because it 
could prevent a procedure that could be 
necessary for the health of the mother. 

S. 3, the Partial-Birth Abortion Ban 
Act of 2003, addresses that problem as 
well by very specifically defining the 
procedure so that it only prohibits the 
D&X procedure, which, as our hearings 
have shown, and the findings in S. 3 
confirm, is never necessary to protect 
the health of the mother. 

Let me repeat, the carefully-drafted 
definition used in S. 3 for partial-birth 
abortion cannot be construed to in-
clude any abortion procedure other 
than the D&X procedure. 

In other words, other alternative pro-
cedures, all of which will remain legal 
under S. 3, will be available in the 
event that the health of the mother 
needs to be preserved. For this reason, 
this bill does not require an exception 
for the health of the mother. 

Now, let me address a misrepresenta-
tion that has been floated over the 
years—that is, that this barbaric pro-
cedure is rare. The record indicates 
that this is clearly not the case. In 
fact, one clinic in New Jersey alone ad-
mitted to 1500 of these procedures in 
just one year! And that is just one 
state. How can anyone claim that is 
‘‘rare’’? 

And in the State of Kansas, which re-
quires that doctors report partial-birth 
abortions and also cite the reasons 
given for having the abortion, we found 
out that doctors there performed 182 
partial-birth abortions in just one year 
on babies they deemed viable. And 
every one of these reports, by the way, 
cited ‘‘mental health’’ as the reason for 
having this barbaric procedure. 

It is likely that there are at least 
3,000 to 5,000 of these procedures per-
formed every year, despite what some 
try to claim. 

To further expose the lack of credi-
bility of those who claim this proce-
dure is rare, we need only listen to Ron 
Fitzsimmons of the National Coalition 
of Abortion Providers. He admitted in 
1997 that when he told us the procedure 
was rare, he ‘‘lied through my teeth.’’ 
He added that he only represented it as 
being rare because, ‘‘I just went out 
there and spouted the party line.’’ That 
shows how far these people will go. 
Abortion is so sacred to them they see 
no reason to ban any aspect of it, not 
even this barbaric procedure. 

The truth always eventually prevails 
over the party line, and the truth is 
that this procedure is not rare, and it 
should be banned. 

I think former Sen. Daniel Moynihan 
had it about right when speaking in 
favor of this ban in previous debates he 
called the procedure ‘‘close to infan-
ticide.’’ It is infanticide. 

In recent years, we have heard about 
teenaged girls giving birth and then 
dumping their newborns into trash 
cans. One young woman was criminally 
charged after giving birth to a child in 
a bathroom stall during her prom, and 
then strangling and suffocating her 
child before leaving the body in the 
trash. Tragically, there have been sev-
eral similar incidents around the coun-
try in the past few years. 
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This is what happens when we de-

value human life. 
William Raspberry argued in a col-

umn in the Washington Post several 
years ago that ‘‘only a short distance 
[exists] between what [these teenagers] 
have been sentenced for doing and what 
doctors get paid to do.’’ How right he 
is. 

When you think about it, it is incred-
ible that there is a mere three inches 
separating a partial-birth abortion 
from murder. 

Now, I have sympathy for any young 
woman who contemplates an abortion. 
The circumstances that drive a woman 
to it must certainly be complex and ap-
pear to her to be overwhelming and in-
soluble. 

But the D&X procedure is not an or-
dinary abortion. It is not contemplated 
by the Roe v. Wade decision. Even the 
Stenberg court confirmed, and I quote, 
‘‘By no means must physicians [be 
granted] ‘unfettered discretion’ in their 
selection of abortion methods.’’ So this 
is not about overturning Roe v. Wade— 
that is a red herring. 

The D&X procedure is one method 
which we ought not give doctors the 
discretion to perform. It is never medi-
cally necessary, it is never the safest 
procedure available, and it is morally 
reprehensible and unconscionable. 

Partial-birth abortion simply has no 
place in our society and rightly should 
be banned. 

President Bush has described partial- 
birth abortion as ‘‘an abhorrent proce-
dure that offends human dignity.’’ I 
wholeheartedly agree. I strongly urge 
my colleagues to join me in voting in 
favor of S. 3, the Partial Birth Abor-
tion Ban Act of 2003, and help restore 
human dignity. 

I yield the floor. 
The PRESIDING OFFICER. The Sen-

ator from Washington. 
Mrs. MURRAY. Mr. President, this 

would be an easier debate if we were 
speaking to an issue that only dealt 
with healthy mothers and healthy 
fetuses. The fact is, we are not. The 
Senator from California outlined a 
number of very difficult, troubling 
cases of women who have had to make 
very difficult choices that no one on 
this floor can comprehend without hav-
ing gone through. 

If we can reduce unintended preg-
nancies we can go a long way to reduc-
ing abortions in this country and not 
have these kinds of debates in the Sen-
ate. That is precisely what the current 
pending amendment is about that we 
are discussing at this time. It is an 
amendment that provides contracep-
tive equity for women. It provides 
emergency contraception education. It 
provides emergency contraceptives in 
the emergency room and it expands 
SCHIP and Medicaid to include low-in-
come pregnant women so the mother 
and the fetus are both covered—unlike 
the current administrative rule. 

My colleagues on the other side have 
offered a point of order against this 
amendment. I say to them, no one can 

hide behind a point of order. If we truly 
believe we want to reduce the number 
of abortions in this country, if we re-
duce the number of unintended preg-
nancies and allow help for women, as 
this amendment will do, we will all 
have made a step in the right direction. 

I will have more to say but my col-
league from Illinois is here. I yield 15 
minutes to the Senator. 

The PRESIDING OFFICER (Mrs. 
DOLE). The Senator from Illinois. 

Mr. DURBIN. I thank the Senator 
from Washington. 

I come to the floor to discuss an issue 
which is highly charged and emotional. 
In the 20 years I have served in both 
the House and the Senate, I can say the 
debates on this issue have been some of 
the most painful. No matter who you 
are, in the Senate or the House, what-
ever your political party, whatever 
your background, if you take this issue 
as seriously as you must, you have to 
reflect every time as to whether or not 
your vote makes sense, is fair, is a pol-
icy that America should follow. 

Now, of course, we are debating the 
so-called partial-birth abortion proce-
dure. I came to Congress many years 
ago personally opposed to abortion. It 
was part of my faith tradition, part of 
my personal value system. I came here 
to find that many of the people I as-
sumed would be my allies opposed 
abortion but had other elements in 
their belief which started to trouble 
me. 

I believe that a woman pregnant, fac-
ing extraordinary medical cir-
cumstances, a woman who is pregnant, 
having been impregnated by a rape or 
incest, should be given special concern 
and consideration. But I found many 
times that those who opposed abor-
tions would make no exception no mat-
ter what the circumstances leading up 
to a pregnancy. And that troubled me. 

I also found that in those extraor-
dinary situations where a woman found 
in her pregnancy, one that she antici-
pated to be normal, uneventful, that 
something awful had occurred, that, in 
fact, many of the people who opposed 
abortion would not even allow that 
procedure in those extraordinary med-
ical situations. I was surprised by that. 
I didn’t expect to find it. 

Then I met with some of the women 
and talked to them about their per-
sonal experiences. One of them is a 
woman I met from my home State of 
Illinois, Vikki Stella. This is a picture 
of Vikki, her husband, her family. 
Vikki’s is an extraordinary story. 

When Vikki was pregnant several 
years ago, she learned late in her preg-
nancy that her much wanted son was 
suffering from some extraordinary, se-
rious abnormalities. Vikki, who is dia-
betic, was told that if she continued 
her pregnancy through to its natural 
conclusion, she could endanger her own 
health. 

She told me personally—I had a 
chance to meet with her—that she 
couldn’t believe it. This was supposed 
to be a very normal pregnancy. As you 

can see, she has other children. She 
learned, much to her surprise and 
amazement, that she faced an extraor-
dinarily complicated pregnancy, and 
her doctor sat down with her and her 
husband, who is also a doctor, and said 
to them: You need to do something; 
you need to do it now to protect 
Vikki’s survival and her own health. 

She was faced with a terrible deci-
sion. She had already created the nurs-
ery in her home for the new baby. They 
had the walls painted, the furniture 
picked out; they expected in just a few 
weeks to have this new baby—to be 
told, instead, that she was facing a 
medical crisis in her own life. As she 
said, she could barely walk, it hit her 
so hard. Her husband had to help her 
walk away from the doctor’s office. 

She went home, she told me, in tears, 
saying to her husband: What are we 
going to do? I don’t believe in abortion. 
He explained to her, as her doctor ex-
plained to her, that unless she did 
something right then and there to ter-
minate that pregnancy, she would en-
danger her own life and her ability to 
have other children. 

She prayed over it, thought about it 
long and hard with her husband and 
family, and decided to go through with 
the termination of the pregnancy. 

Would you want to face that deci-
sion? I am sure glad I never had to as 
a father and husband. But she faced it. 
She terminated that pregnancy. 

One of the last times I saw Vikki was 
here, right in front of the Capitol 
Building. She was pushing a stroller 
with her new baby in it—Nicholas. 
Nicholas came into this world as 
healthy and normal as you could ever 
ask. 

So people who are arguing that those 
who go in for these extraordinary abor-
tion procedures somehow hate babies, 
or look at these things lightly—please. 
If you listen to the women who have 
been through it, if you talk to them 
and their families, you will understand 
the tragedy that comes into their life, 
the crisis that comes into their life. 

What we are saying on the floor of 
the Senate with S. 3, a bill sponsored 
by Senator SANTORUM, is that we do 
not want the doctor to make the deci-
sion. No. And we don’t want the moth-
er or her husband to make the decision. 
We want to make the decision. The 
Government should make the decision. 
The Government should overrule the 
doctor. The Government should say to 
her: Finish your pregnancy regardless 
of the outcome. You can’t use the pro-
cedure. 

Is that the right thing to do, for us to 
inject ourselves into those medical cri-
sis situations? I don’t think it is. 

Whatever your view on abortion per-
sonally, for goodness’ sake, I think you 
should have the heart to understand 
that you don’t know everything; that, 
frankly, there are doctors in disagree-
ment as to whether these abortion pro-
cedures are needed. If there is true 
medical disagreement, are we going to 
choose one side and say this will be the 
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official Government medical position? 
That is what we are hearing today. We 
are hearing, when it comes to abortion, 
don’t let your doctor decide; let your 
Senator decide for you. 

I may have some expertise in some 
areas, but it certainly is not in medi-
cine. I rely on professionals for my 
family, for myself, and when it comes 
to making these important decisions. 

If you listen to these doctors, they 
are telling us: For goodness’ sake, Sen-
ator, stop and think. Do you want to 
say that you can imagine every pos-
sible complication a mother would find 
late in her pregnancy and you want to 
rule that certain surgical procedures 
cannot be used to save a mother’s 
health or her life? That is how far this 
goes. And it goes too far. 

The other thing I learned when I 
came here was that many of the people 
who oppose abortion very strongly, 
with the deepest of convictions, feel 
just as strongly in opposition to con-
traception. I couldn’t believe that part 
because—think about it—if you don’t 
offer to a woman, a wife, for example, 
in a family situation, an option to plan 
her pregnancies, then you are just in-
viting an unplanned or unwanted preg-
nancy, inviting the possibility of abor-
tion. 

So to oppose contraception is to say 
to the woman: We are not going to 
stand by you even making your own 
decision and your family decision on 
when a child should come to your 
household. Of course, you know what 
happens. The likelihood of abortion in-
creases when there are unwanted, un-
planned pregnancies. 

I always thought if you opposed abor-
tion, it was common sense to say we 
would make contraception, family 
planning, birth control information 
available to women in America. That 
seems to me just common sense, so 
that you wouldn’t have the unwanted, 
unplanned pregnancies leading to abor-
tions. 

I was stunned when I came to Con-
gress many years ago to find that the 
people most vehemently opposed to 
abortion were equally opposed to con-
traception. How can that make any 
sense? Thank goodness Senator PATTY 
MURRAY of Washington, along with 
Senator REID of Nevada, came to the 
floor today on this abortion debate and 
said we really need to be on the record 
as to whether or not we are going to 
provide contraception in health insur-
ance plans so that women can get birth 
control pills to decide when they are 
going to have children, when it is the 
right thing for them and their family. 

Isn’t it ironic that these health in-
surance plans will provide Viagra to 
men but will not provide birth control 
pills to women? That is a fact. Senator 
MURRAY’s amendment comes to the 
floor and says we are going to put an 
end to that. We are going to provide 
that these women and families will 
have the contraception that they need 
to make their decisions on planning 
their families so there are wanted and 

planned children as often as possible, 
and the likelihood of abortion is dimin-
ished. That seems so patently obvious. 

I commend Senator MURRAY again. 
She goes on to say if your feelings and 
emotions are strong when it comes to 
mothers and babies, for goodness’ sake, 
prove it—not just by voting against 
abortion but voting for the mother, the 
pregnant mother, making certain that 
she has access to health care during 
her pregnancy. 

Senator MURRAY offers a provision in 
her amendment which says we are 
going to allow pregnant women across 
America to come into what we call the 
SCHIP plan, a basic health insurance 
program offered by the States so that 
more and more working mothers have 
a chance to get prenatal care and have 
healthy babies. Why in the world would 
anybody even debate this: Contracep-
tion, birth control, family planning 
available for mothers, women and their 
families, and health insurance cov-
erage for the pregnant mother so she 
can be certain to come out of this preg-
nancy healthy herself with a healthy 
baby? 

This is a good amendment. This is a 
pro-life amendment. 

What do we hear? We hear that the 
Senators on the other side of the aisle 
who say they are opposed to abortion— 
and I believe they are—are now going 
to try to kill the Murray amendment. 
They don’t want the Senate to go on 
record in favor of family planning and 
birth control in the health insurance 
plans for women across America. They 
don’t want the Senate to go on record 
so rape and incest victims brought into 
emergency rooms can have the contra-
ceptive care they need immediately so 
they do not end up pregnant because of 
the crime that was committed against 
them. They don’t want to vote for the 
Murray amendment that says pregnant 
mothers will have health insurance so 
that the babies will be healthy and the 
mothers will be healthy. And they call 
themselves pro-life. 

I am sorry, it doesn’t work. It is not 
consistent. If they are consistently 
pro-life, they should stand by the 
woman, stand by the mother, do every-
thing in their power to make certain 
that that baby is born into a loving 
family and is as healthy as it possibly 
can be. That is what this amendment 
comes down to. 

It is hard to imagine there is any op-
position, and yet there is. In fact, a 
Senator will come to the floor here, he 
will make a procedural motion, and it 
will take more than a majority for 
Senator MURRAY to prevail. Do I under-
stand right, we will need 60 votes? Is 
that correct? Sixty votes out of a hun-
dred. So they have just raised the bar, 
and they said to Senator MURRAY: If 
you want to protect women in terms of 
family planning and birth control, you 
need more than a majority, Senator 
MURRAY; you need 60 votes. 

Mr. REID. Will the Senator yield? 
Mr. DURBIN. I will just finish, and I 

will be happy to yield. 

If you want to protect women who 
have been raped who are going into the 
emergency rooms—can you imagine 
the emotional problem they are facing 
right then and there? If you want to 
protect them so they can have emer-
gency contraception and not be preg-
nant, you need 60 votes. Fifty-one will 
not do. If you want to give women 
basic health insurance so they can 
have a successful pregnancy, you need 
60 votes. That is what is coming from 
the Republican side of the aisle. I don’t 
believe it is consistent with the ethic 
that says we care not just about babies 
but about the mothers as well. 

I yield to the Senator from Nevada 
for a question. 

Mr. REID. Madam President, in the 
debate which took place from 11 until 
about quarter to 1 today, there was a 
lot of talk about 60 votes. I am won-
dering if this is a constitutional vote. 
They are asking for 60 votes. Does the 
Senator have anything to say about 
that? 

Mr. DURBIN. The Senator from Ne-
vada is right. When it comes to judicial 
nominations, the floor was filled ear-
lier this morning with Republican Sen-
ators objecting to 60 votes. They set an 
outrageous standard to live by. Now 
they have turned around here. When it 
comes to Senator MURRAY’s amend-
ment to stand by women, to stand by 
pregnant mothers, to stand by victims 
of crimes, they have said to her that 
she is going to need 60 votes. In other 
words, they have been trying their best 
to stop her from protecting women in 
this circumstance. 

I have to say to the Senator from Ne-
vada, whether you are pro-choice, pro- 
life, or anti-abortion, it really is a 
woman’s right to choose. Wouldn’t you 
stand by a woman’s right to plan for 
her own family and to be able to have 
at her disposal health insurance, birth 
control pills, and family planning in-
formation? We certainly say if a hus-
band decides he needs Viagra in order 
to have a family, health insurance will 
cover that. Why wouldn’t we cover 
birth control pills? That is what this 
says. Senator REID of Nevada has a bill. 
Senator MURRAY has added it to her 
amendment. It is eminently sensible. 

We come down in this debate to pret-
ty basic values and issues. As far as I 
am concerned, whatever you call your-
self on the abortion issue, I think most 
people across America will agree we 
want to reduce the number of un-
planned and unwanted pregnancies. We 
want to reduce those tragic cir-
cumstances in the case of crimes of 
rape or incest, and we want to make 
sure mothers have health insurance 
protection so they and their babies will 
be helped and taken care of in the best 
medical profession. Sadly, the opposi-
tion on the other side makes that very 
difficult, if not impossible. 

This will be a good test vote when it 
comes to families and the rights of 
women and children. It really gets 
down to some fundamentals. It is not 
enough to stand up, as did my col-
league from Wisconsin, DAVID OBEY, 
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and pose for holy pictures and say, I 
am opposed to abortion, and then turn 
around and vote against family plan-
ning that can avoid abortion; turn 
around and vote against those contra-
ception techniques of an emergency na-
ture and avoid unwanted pregnancies; 
to vote against health insurance for 
these mothers. 

The Senator from Washington has 
put this debate in the right perspec-
tive. If we are going to be honest about 
this issue, we need to support Senator 
MURRAY. I will be one who votes for her 
amendment. 

I yield the floor. 
Mr. REID. Madam President, was the 

time evenly divided? 
The PRESIDING OFFICER. Yes. 
Mr. REID. How much time remains 

on each side? 
The PRESIDING OFFICER. The Sen-

ator from Washington controls 21 min-
utes 11 seconds. The Senator from 
Pennsylvania controls 25 minutes 38 
seconds. 

Mr. REID. I thank the Chair. 
The PRESIDING OFFICER. Who 

yields time? 
Mr. SANTORUM. Madam President, I 

want to make a couple of points, and 
then I will yield to my colleague. 

No. 1, the Senator from Oklahoma 
asked me to make a budget point of 
order on his behalf. I want to make it 
clear he has an SCHIP provision that is 
in the budget which they are marking 
up later this week. We will be on that 
subject. We will have plenty of oppor-
tunity to deal with this issue next 
week. 

I agree with the Senator from Illi-
nois. We should have a provision cov-
ering women going through pregnancy, 
and be supportive of that. I will not be 
supportive of covering medications 
that would lead to a fertilized egg not 
implanted in the uterus. I believe life 
begins at conception. I will not support 
drugs that would prevent a conceived 
embryo to be implanted. 

I have mixed emotions about this 
amendment. But, nevertheless, it is 
roughly a $1 billion addition to the 
budget, and that should be done in the 
context of the budget, not on a partial- 
birth abortion bill. 

Finally, I would like to add to the 
record by unanimous consent a letter 
from Dr. Pamela Smith, who was the 
director in 1996 of the Department of 
Obstetrics and Gynecology at Mt. Sinai 
Medical Center in Chicago. She is a 
member of the Association of Profes-
sors of Obstetrics and Gynecology. In 
response to the case Senator DURBIN 
has laid out, she has a response that is 
rather lengthy. But I will just quote 
one comment she said. 

. . . medically I would contend of all the 
abortion techniques currently available to 
her this was the worst one that could have 
been recommended for her. 

Again, that just proves the point. 
I ask unanimous consent to have this 

letter printed in the RECORD. 
There being no objection, the letter 

was ordered to be printed in the 
RECORD, as follows: 

PHYSICIANS’ AD HOC COALITION 
FOR TRUTH, 

Chicago, IL, September 23, 1996. 
DEAR MEMBER OF CONGRESS: My name is 

Dr. Pamela E. Smith. I am a founding mem-
ber of PHACT (Physicians’ Ad Hoc Coalition 
for Truth). This coalition of over three hun-
dred medical providers nationwide (which is 
open to everyone, irrespective of their polit-
ical stance on abortion) was specifically 
formed to educate the public, as well as 
those involved in government, in regards to 
disseminating medical facts as they relate to 
the Partial-Birth Abortion procedure. 

In this regard, it has come to my attention 
that an individual (Ms. Vicki Stella, a dia-
betic) who underwent this procedure, who is 
not medically trained, has appeared on tele-
vision and in Roll Call proclaiming that it 
was necessary for her to have this particular 
form of abortion to enable her to bear chil-
dren in the future. In response to these 
claims I would invite you to note the fol-
lowing: 

1. Although Ms. Stella proclaims this pro-
cedure was the only thing that could be done 
to preserve her fertility, the fact of the mat-
ter is that the standard of care that is used 
by medical personnel to terminate a preg-
nancy in its later stages does not include 
partial-birth abortion. Casarean section, in-
ducing labor with pitocin or protoglandins, 
or (if the baby has excess fluid in the head as 
I believe was the case with Ms. Stella) drain-
ing the fluid from the baby’s head to allow a 
normal delivery are all techniques taught 
and used by obstetrical providers throughout 
this country. These are techniques for which 
we have safety statistics in regards to their 
impact on the health of both the woman and 
the child. In contrast, there are no safety 
statistics on partial-birth abortion, no ref-
erence of this technique in the national li-
brary of medicine database, and no long term 
studies published that prove it does not neg-
atively affect a woman’s capability of suc-
cessfully carrying a pregnancy to term in 
the future. Ms. Stella may have been told 
this procedure was necessary and safe, but 
she was sorely misinformed. 

2. Diabetes is a chronic medical condition 
that tends to get worse over time and that 
predisposes individuals to infections that can 
be harder to treat. If Ms. Stella was advised 
to have an abortion most likely this was sec-
ondary to the fact that her child was diag-
nosed with conditions that were incompat-
ible with life. The fact that Ms. Stella is a 
diabetic, coupled with the fact that diabetics 
are prone to infection and the partial-birth 
abortion procedure requires manipulating a 
normally contaminated vagina over a course 
of three days (a technique that invites infec-
tion) medically I would contend of all the 
abortion techniques currently available to 
her this was the worse one that could have 
been recommended for her. The others are 
quicker, cheaper and do not place a diabetic 
at such extreme risks for life-threatening in-
fections. 

3. Partial-birth abortion is, in fact, a pub-
lic health hazard in regards to women’s 
health in that one employs techniques that 
have been demonstrated in the scientific lit-
erature to place women at increased risks for 
uterine rupture, infection, hemorrhage, in-
ability to carry pregnancies to term in the 
future and maternal death. Such risks have 
even been acknowledged by abortion pro-
viders such as Dr. Warren Hern. 

4. Dr. C. Everett Koop, the former Surgeon 
General, recently stated in the AMA News 
that he believes that people, including the 
President, have been misled as to ‘‘fact and 
fiction’’ in regards to third trimester preg-
nancy terminations. He said, and I quote, ‘‘in 
no way can I twist my mind to see that the 
late term abortion described . . . is a medical 

necessity for the mother . . . I am opposed to 
partial-birth abortions.’’ He later went on to 
describe a baby that he operated on who had 
some of the anomalies that babies of women 
who had partial-birth abortions had. His par-
ticular patient, however, went on to become 
the head nurse in his intensive care unit 
years later! 

I realize that abortion continues to be an 
extremely divisive issue in our society. How-
ever, when considering public policy on such 
a matter that indeed has medical dimen-
sions, it is of the utmost importance that de-
cisions are based on facts as well as emotions 
and feelings. Banning this dangerous tech-
nique will not infringe on a woman’s ability 
to obtain an abortion in the early stage of 
pregnancy or if a pregnancy truly to be 
ended to preserve the life of health of the 
mother. What a ban will do is insure that 
women will not have their lives jeopardized 
when they seek an abortion procedure. 

Thank you for your time and consider-
ation. 

Sincerely, 
PAMELA SMITH, 

Director of Medical Education, Department of 
Obstetrics and Gynecology, Mt. Sinai Medical 

Center. 

Mr. SANTORUM. Second, I have an-
other letter with an analysis done by 
Dr. Curtis Cook, Maternal Fetal Medi-
cine, Michigan State College of Human 
Medicine, on the case of Coreen Cos-
tello. I will discuss both of these in de-
tail later. But I ask unanimous consent 
that this letter be printed in the 
RECORD. 

There being no objection, the letter 
was ordered to be printed in the 
RECORD, as follows: 

[Physicians’ Ad Hoc Coalition for Truth] 
THE CASE OF COREEN COSTELLO 

Partial-birth abortion was not a medical 
necessity for the most visible ‘‘personal 
case’’ proponent of procedure. 

Coreen Costello is one of five women who 
appeared with President Clinton when he ve-
toed the Partial-Birth Abortion Ban Act (4/ 
10/96). She has probably been the most active 
and the most visible of those women who 
have chosen to share with the public the 
very tragic circumstances of their preg-
nancies which, they say, made the partial- 
birth abortion procedure their only medical 
option to protect their health and future fer-
tility. 

But based on what Ms. Costello has pub-
licly said so far, her abortion was not, in 
fact, medically necessary. 

In addition to appearing with the Presi-
dent at the veto ceremony, Ms. Costello has 
twice recounted her story in testimony be-
fore both the House and Senate; the New 
York Times published an op-ed by Ms. Cos-
tello based on this testimony; she was fea-
tured in a full page ad in the Washington 
Post sponsored by several abortion advocacy 
groups; and, most recently (7/29/96) she has 
recounted her story for a ‘‘Dear Colleague’’ 
letter being circulated to House members by 
Rep. Peter Deutsch (FL). 

Unless she were to decide otherwise, Ms. 
Costello’s full medical records remain, of 
course, unavailable to the public, being a 
matter between her and her doctors. How-
ever, Ms. Costello has voluntarily chosen to 
share significant parts of her very tragic 
story with the general public and in very 
highly visible venues. Based on what Ms. 
Costello has revealed of her medical his-
tory—of her own accord and for the stated 
purpose of defeating the Partial-Birth Abor-
tion Ban Act—doctors with PHACT can only 
conclude that Ms. Costello and others who 
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have publicly acknowledged undergoing this 
procedure ‘‘are honest women who were 
sadly misinformed and whose decision to 
have a partial-birth abortion was based on a 
great deal of misinformation’’ (Dr. Joseph 
DeCook, Ob/Gyn, PHACT Congressional 
Briefing, 7/24/96). Ms. Costello’s experience 
does not change the reality that a partial 
birth abortion is never medically indicated— 
in fact, there are available several alter-
native, standard medical procedures to treat 
women confronting unfortunate situations 
like Ms. Costello had to face. 

The following analysis is based on Ms. 
Costello’s public statements regarding 
events leading up to her abortion performed 
by the late Dr. James McMahon. This anal-
ysis was done by Dr. Curtis Cook, a 
perinatologist with the Michigan State Col-
lege of Human Medicine and member of 
PHACT. 

‘‘Ms. Costello’s child suffered from at least 
two conditions: ‘polyhydramnios secondary 
to abnormal fetal swallowing,’ and ‘hydro-
cephalus’. In the first, the child could not 
swallow the amniotic fluid, and an excess of 
the fluid therefore collected in the mother’s 
uterus. The second condition, hydrocephalus, 
is one that causes an excessive amount of 
fluid to accumulate in the fetal head. Be-
cause of the swallowing defect, the child’s 
lungs were not properly stimulated, and an 
underdevelopment of the lungs would likely 
be the cause of death if abortion had not in-
tervened. The child had no significant 
chance of survival, but also would not likely 
die as soon as the umbilical cord was ctut. 

The usual treatment for removing the 
large amount of fluid in the uterus is a pro-
cedure called amniocentesis. The usual 
treatment for draining excess fluid from the 
fetal head is a procedure called 
cephalocentesis. In both cases the excess 
fluid is drained by using a thin needle that 
can be placed inside the womb through the 
abdomen (‘‘transabdominally’’—the pre-
ferred route) or through the vagina 
(‘‘transvaginally’’). The transvaginal ap-
proach however, as performed by Dr. McMa-
hon on Ms. Costello, puts the woman at an 
increased risk of infection because of the 
non-sterile environment of the vagina. Dr. 
McMahon used this approach most likely be-
cause he had no significant expertise in ob-
stetrics and gynecology. In other words, he 
may not have been able to do it well 
transabdominally—the standard method 
used by ob/gyns—because that takes a degree 
of expertise he did not possess. After the 
fluid has been drained, and the head de-
creased in size, labor would be induced and 
attempts made to deliver the child 
vaginally. 

Ms. Costello’s statement that she was un-
able to have a vaginal delivery, or, as she 
called it, ‘natural birth or an induced labor,’ 
is contradicted by the fact that she did in-
deed have a vaginal delivery, conducted by 
Dr. McMahon. What Ms. Costello had was a 
breech vaginal delivery for purposes of 
aborting the child, however, as opposed to a 
vaginal delivery intended to result in a live 
birth. A caesarean section in this case would 
not be medically indicated—not because of 
any inherent danger—but because the baby 
could be safely delivered vaginally.’’ 

Given these medical realities, the partial- 
birth abortion procedure can in no way be 
considered the standard, medically necessary 
or appropriate procedure appropriate to ad-
dress the medical complications described by 
Ms. Costello or any of the other women who 
were tragically misled into believing they 
had no other options.’’ 

Mr. SANTORUM. Madam President, I 
want to yield 10 minutes to the Sen-
ator from Kansas, and thank him. 

Mr. DURBIN. Madam President, will 
the Senator from Pennsylvania be kind 
enough to yield for 2 minutes so I 
might respond? And I would be happy 
to yield. 

Mr. SANTORUM. On the Senator’s 
time. That is fine. 

Mrs. MURRAY. I yield 2 minutes to 
the Senator from Illinois. 

The PRESIDING OFFICER. The Sen-
ator from Illinois. 

Mr. DURBIN. I hope you listen care-
fully to what the Senator from Penn-
sylvania just entered into the RECORD. 
He entered into the RECORD an opinion 
of another doctor which said the 
woman who faced that crisis pregnancy 
should have done it differently. I don’t 
know if the Senator from Pennsylvania 
is aware of the fact that she not only 
had the counsel of her own obstetri-
cian/gynecologist, but she had the 
counsel of her husband who was a prac-
ticing physician. She was relying on 
her husband’s medical knowledge and 
the advice of her obstetrician/gyne-
cologist. The Senator from Pennsyl-
vania has found another doctor who 
disagrees. And he says that is why we 
should overrule her personal doctor 
and her personal obstetrician in this 
case; that we should make the decision 
here; that Senators and politicians 
should be making the decisions about 
what was the right information for her 
in that circumstance. 

Is there something wrong with that 
picture? I think there is. We should 
leave the decisions in a crisis preg-
nancy, in a case where literally dis-
aster occurs to the family, to the 
woman and her doctor, to her family, 
and to her God. For us to step in and 
say we are going to make medical deci-
sions goes way too far. 

The American College of Obstetri-
cians and Gynecologists, representing 
45,000 OB/GYNs, agrees: 

The intervention of legislative bodies in 
the medical decisionmaking is inappropriate, 
ill-advised, and dangerous. 

I yield the floor. 
Mr. SANTORUM. Madam President, 

if I may respond very briefly, there is 
no evidence in any record, nor did she 
give any testimony, that this was a cri-
sis pregnancy. Second, there is ample 
testimony and overwhelming evidence 
that this procedure is never necessary 
for the life or health of the mother. It 
is never used in a 3-day procedure. 

I won’t go into great detail. That is 
the reason we have malpractice laws in 
this country. Doctors make very bad 
decisions and give bad advice to pa-
tients. It happens all the time. In this 
case, it happens with frequency. But 
there is dispositive, overwhelming evi-
dence that the advice she was given 
was wrong. Because someone gives ad-
vice doesn’t mean it is correct advice. 
She got bad advice and, unfortunately, 
it resulted in a heinous act being per-
petrated in this case. 

I yield 10 minutes to the Senator 
from Kansas. 

The PRESIDING OFFICER. The Sen-
ator from Kansas. 

Mr. BROWNBACK. Madam President, 
I thank my colleague from Pennsyl-
vania for yielding the time. This de-
bate is about a very difficult and very 
important topic of our era and our day. 

I believe a true mark of a civilized 
society is not the level of human dig-
nity it confers upon the strong or 
wealthy, but a true mark is on how 
much it confers upon the vulnerable 
and the oppressed. Clearly an abortion 
procedure that dismembers and kills 
partially-born human beings has no 
place in a civilized society. 

I think it is becoming increasingly 
clear that the impact of abortions on 
society is profound. I want to spend 
some time talking about the impact on 
society, particularly when you take 
such a risky procedure as this which is 
not necessary and allow it to continue 
within the context of this society 
today. 

I ask unanimous consent to have 
printed in the RECORD some statistics 
of the Kansas Department of Health 
and Environment on partial-birth abor-
tions, when they were being conducted 
in the State, and the reasons they were 
being done. 

There being no objection, the mate-
rial was ordered to be printed in the 
RECORD, as follows: 

KANSAS DEPARTMENT OF HEALTH & 
ENVIRONMENT, CENTER FOR 
HEALTH AND ENVIRONMENTAL STA-
TISTICS, 

Topeka, KS, March 24, 2000. 
DEAR INTERESTED PARTY: State statutes 

require physicians, ambulatory surgical cen-
ters, and hospitals to report abortions to the 
Kansas Department of Health and Environ-
ment. The law also requires physicians, who 
perform abortions, to report to KDHE the 
number of certifications received under the 
Women’s Right-to-Know Act. These data are 
compiled by the Center for Health and Envi-
ronmental Statistics, Office of Health Care 
Information. 

The collection of these vital statistics re-
ports for 1999 is now complete. This report is 
a summary of the preliminary analysis of 
that data. Additional analysis of the 1999 
abortion data will be included in the Kansas 
Annual Summary of Vital Statistics. 

This report also contains information the 
Legislature requires physicians to report re-
garding (a) abortions performed at 22 weeks 
or more and (b) ‘‘partial birth’’ procedures. 
Responses to each of the numbered questions 
in these two categories are included and tab-
ulated. 

Please feel free to contact me regarding 
any questions you have. 

Sincerely, 
LORNE A. PHILLIPS, Ph.D., 

State Registrar & Director, 
Center for Health and Environmental 

Statistics. 

SELECTED INCLUDED ABORTION STATISTICS, KANSAS, 
1999 

Selected statistics Number Percent 

Total 1 induced abortions reported ........................... 12,421 100.0 
Total 2 physician certifications reported ................... 12,708 100.0 
Residence of patient: 

Number of in-state residents .......................... 6,392 51.5 
Number of out-of-state residents .................... 6,029 48.5 
Not Stated ........................................................ ................ n.a. 

Total Reported ......................................... 12,421 100.0 
Age group of patient: 

Under 15 years ................................................ 114 1.0 
15–19 years ..................................................... 2,622 21.1 
20–24 years ..................................................... 4,149 33.4 
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SELECTED INCLUDED ABORTION STATISTICS, KANSAS, 

1999—Continued 

Selected statistics Number Percent 

25–29 years ..................................................... 2,728 22.0 
30–34 years ..................................................... 1,499 12.0 
35–39 years ..................................................... 960 7.7 
40–44 years ..................................................... 328 2.6 
45 years and over ............................................ 21 0.2 
Not Stated 3 ...................................................... ................ n.a. 

Total Reported ......................................... 12,421 100.0 
Race of patient: 

White ................................................................ 9,044 73.0 
Black ................................................................ 2,668 21.5 
Native American ............................................... 133 1.1 
Chinese ............................................................ 100 1.0 
Japanese .......................................................... 15 0.1 
Hawaiian .......................................................... 3 0.0 
Filipino ............................................................. 16 0.1 
Other Asian or Pacific Islander ....................... 387 3.1 
Other Nonwhite ................................................ 17 0.1 
Not Stated 3 ...................................................... 38 n.a. 

Total Reported ......................................... 12,421 100.0 
Marital Status of Patient: 

Yes ................................................................... 2,472 19.9 
No ..................................................................... 9,921 80.1 
Not Stated 3 ...................................................... 28 n.a. 

Total Reported ......................................... 12,421 100.0 
Weeks Gestation: 

Less than 9 weeks ........................................... 7,444 60.0 
9–12 weeks ...................................................... 2,998 24.1 
13–16 weeks .................................................... 841 6.8 
17–21 weeks .................................................... 564 4.5 
22 weeks & over .............................................. 574 4.6 
Not Stated ........................................................ ................ n.a. 

Total Reported ......................................... 12,421 100.0 
Method of Abortion: 

Suction curettage ............................................. 10,650 85.7 
Sharp curettage ............................................... 2 0.0 
Dilation & Evacuation ...................................... 929 7.5 
Medical Procedure I ......................................... ................ ................
Medical Procedure II ........................................ 289 2.3 
Intra-uterine prosta-glandin instillation ......... 3 0.0 
Hysterotomy ...................................................... ................ ................
Hysterectomy .................................................... ................ ................
Digoxin-Induction ............................................. 366 3.0 
‘‘Partial Birth’’ Procedure ................................ 182 1.5 
Other ................................................................ ................ ................
Not Stated ........................................................ ................ n.a. 

Total Reported ......................................... 12,421 100.0 

1 All reported, includes 26 Kansas resident abortions that occurred out-of- 
state. 

2 Occurrence data. 
3 Patient(s) refused to provide information. 
Source: KDHE, Center for Health and Environmental Statistics, Office of 

Health Care Information. 

‘‘PARTIAL BIRTH’’ PROCEDURE STATISTICS 
Physicians reporting ‘‘partial birth’’ abor-

tions were required to fill out three num-
bered questions on the back of the VS–213 
form. Those questions and the answers are 
provided below for Kansas and out-of-state 
residents. The questions would be in addition 
to those filled out if gestation was 22 weeks 
or more. All data are occurrence. The data 
represent a full year of reporting. A sample 
VS–213 form is in the appendices. 

Number of ‘‘partial birth’’ procedures: 

Time period KS resi-
dents 

Out-of- 
state 

residents 
Total 

January 1–March 31 ............................ 2 65 67 
April 1–June 30 .................................... 2 60 62 
July 1–September 30 ........................... 3 50 53 
October 1–December 31 ...................... – – – 

Total ........................................ 7 175 182 

17a) For terminations where ‘‘partial 
birth’’ procedure was performed, was fetus 
viable? 

Answers KS resi-
dents 

Out-of- 
state 

residents 
Total 

Yes ........................................................ 7 175 182 
Total ........................................ 7 175 182 

17b) Reasons for determination of fetus vi-
ability: 

Answers KS resi-
dents 

Out-of- 
state 

residents 
Total 

It is the professional judgement of the 
attending physician that there is a 
reasonable probability that this 
pregnancy is not viable. .................. – – – 

It is the professional judgement of the 
attending physician that there is a 
reasonable probability that this 
pregnancy may be viable. ............... 7 175 182 

Answers KS resi-
dents 

Out-of- 
state 

residents 
Total 

Total ................................... 7 175 182 

18a) Was this abortion necessary to: 

Answers KS resi-
dents 

Out-of- 
state 

residents 
Total 

Prevent patient’s death. ...................... – – – 
Prevent substantial and irreversible 

impairment of a major bodily func-
tion ................................................... 7 175 182 

Total ................................... 7 175 182 

18a) If the abortion was necessary to pre-
vent substantial and irreversible impairment 
of a major bodily function, was the impair-
ment: 

Answers KS resi-
dents 

Out-of- 
state 

residents 
Total 

Physical ................................................ – – – 
Mental .................................................. 7 175 182 

Total ................................... 7 175 182 

18b) Reasons for Determination of 18a: 

Answers KS resi-
dents 

Out-of- 
state 

residents 
Total 

Based on the patient’s history and 
physical examination by the attend-
ing physican and referral and con-
sultation by an unassociated physi-
cian, the attending physician be-
lieves that continuing the preg-
nancy will constitute a substantial 
and irreversible impairment of the 
patient’s mental function. ............... 7 175 182 

Total ................................... 7 175 182 

Mr. BROWNBACK. I would just note, 
in citing this statistic, it has been 
cited previously, the statistical year 
we have available to us, 182 partial- 
birth abortions were done and reported 
within the State of Kansas. Of those, 
when they asked if the abortion was 
necessary to prevent substantial and 
irreversible impairment of a major 
bodily function, was the impairment 
physical or mental, they were asking, 
are you asking for this abortion, this 
partial-birth abortion to be done for 
physical reasons or for mental reasons, 
all 182 partial-birth abortions done in 
Kansas this year were for mental rea-
sons. Zero were for physical reasons. 
The doctors conducting these, the pa-
tients doing it, said this is all for a 
mental reason. 

The notion that some have put for-
ward that there is not another physical 
option, that you are jeopardizing the 
physical health of the mother, the life 
of the mother by banning a partial- 
birth abortion procedure is certainly 
not borne out by the statistics in my 
State. You would think there should be 
at least one, maybe five that were for 
physical reasons of the mother. In our 
instance, in Kansas, where we require 
by law that partial-birth abortion be 
reported, and the reasoning, zero were 
for physical reasons. These were all for 
mental reasons that were put forward. 
I would hope we could put to rest the 
debate point about we have to main-
tain this procedure for the life of the 
mother, the health of the mother. Our 
experience in the State is that is sim-
ply not the reason. I am delighted to be 
able to provide that to my colleagues 
for the RECORD. 

Regardless of your view overall on 
abortion, to have this grisly practice of 
partial birth continuing is something 
we should not have taking place. It is 
something we don’t need to take place, 
and it does lead to a more callous soci-
ety. That is the point I want to discuss, 
its overall impact on society. I hope we 
can step back a moment and philoso-
phize a bit about what it does. 

Aside from partial-birth abortion, it 
has become increasingly clear that the 
impact abortion has had on society is 
in itself profound. I am quite convinced 
the widespread acceptance of this bru-
tal practice has already significantly 
coarsened public attitudes toward 
human life in general, particularly to-
ward the most vulnerable in society, 
whether they are unborn or old or in-
firm. This coarsening of public attitude 
over the past several years has made 
other assaults against the dignity of 
humans and human life more accept-
able and more accessible. 

It is one of those slopes that you 
start down. If you say as a society, par-
tial-birth abortion, we really don’t like 
it that much but we will go ahead and 
let it take place, when you say it from 
a large legislative body such as this 
one, the Senate, the House of Rep-
resentatives, to say we really don’t 
care for it but we will let it take place, 
and we know what this procedure is 
and we know most of it, if not all of it, 
is on a choice basis of a mental con-
cept, it is not on physical consequence 
for the mother, we know most of this is 
about a mental choice on the mother’s 
part, and yet we are going to let this 
continue, what message does that send 
overall to society? What does it say to 
the country? What does it say to the 
world? 

Does it make other assaults on 
human dignity possible? Euthanasia; 
assisted suicide; let’s do embryo re-
search; now let’s clone human beings. 
We continue to move upon that path of 
saying the human being is not sacred; 
it is not precious; it is another entity; 
and we can countenance that such 
coarseness takes place, and it con-
tinues to move us on down that road. 

Mother Teresa was quoted as once 
saying that ‘‘if we can accept that a 
mother can kill her own child, how can 
we tell other people not to kill one an-
other?’’ 

That is a really good question she 
was asking. If we accept that a mother 
would do this, particularly a partial- 
birth abortion procedure, how can we 
tell other people not to kill one an-
other? 

We all have a duty, an obligation, as 
citizens of the United States to stand 
up against such a moral outrage as par-
tial-birth abortion. Human life is sa-
cred. It is a precious gift. Human life is 
not something to be disposed of by 
those with more power. One of the 
most extreme assaults against human 
dignity is made against some of the 
most innocent among us, whether from 
the first moments of life to the mo-
ments just before birth, a child con-
tinues in that point to be a precious 
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and unique gift, a gift never to be given 
or to be created again. It is given once. 
That is it. It seems therefore that in 
some measure this debate is about 
whether or not that child prior to birth 
is a child at all. Is this young human a 
person? Is it a child or is it a mere 
piece of property? 

Some who support partial-birth abor-
tion will argue this young human is 
not a person and can therefore be dis-
posed of as property, as need sees. To 
me, this would be a ghastly concept. 
Elizabeth Cady Stanton, a lady whose 
statue is in this building, one of the 
women depicted in the portrait monu-
ment, foresaw this awful view of hu-
manity, of human life. She wrote a let-
ter to Julia Ward Howe in October of 
1873 and said: 

When we consider that women are treated 
as property, it is degrading to women that 
we should treat our children as property to 
be disposed of as we see fit. 

That is a quote from 1873. The Con-
gress must speak out against this 
atrocity. We must speak out against 
this degradation of human life. These 
are life issues of enormous con-
sequence, and they are issues by which 
history will rightly judge us. 

I thank those who have brought the 
debate forward. I know everybody who 
has entered into it does so with deep 
convictions, deep desires to do what is 
right. I hope we would back up as a so-
ciety and ask ourselves, what coars-
ening does this do to us; what message 
is this sending, and what are we really 
saying about that young human life? Is 
it a person or is it a piece of property? 
It is one or the other in our jurispru-
dence, it has to be. Everything in this 
building right now, everything in this 
country is either a person or a piece of 
property. I am a person; my clothes are 
property. The building is property. The 
people in here are personages. What is 
the young human? We have had this de-
bate before. We really need to consider 
that that is a child. It is a gift. 

I want to quote one more time Moth-
er Teresa and her concern on this par-
ticular issue and this particular issue 
of abortion itself. I don’t think any-
body could question her bona fides for 
being willing to take care of the weak-
est and the poorest in society and in 
the culture overall and her willingness 
to work and her work being carried on 
of taking care of the most vulnerable 
in society. She said this one time about 
the whole issue of abortion. She spoke 
very passionately, clearly about this 
topic. She said: 

Many are concerned with the children of 
India, with the children of Africa where 
quite a few die of hunger and so on. Many 
people are also concerned about the violence 
in this great country of the United States. 
These concerns are very good. But often 
these same people are not concerned with 
the millions being killed by the deliberate 
decision of their own mothers. And this is 
the greatest destroyer of peace today—abor-
tion which brings people to such blindness. 

We are confronted with an issue that 
is difficult and has been in front of us 
before. We have a chance for the first 

time in a number of years to limit a 
particular ghastly abortion procedure. 
It has been adequately described over 
and over. This is the time. This is the 
place. This is the moment for the Sen-
ate to pass this bill, to pass it without 
amendment, to get it on through to the 
House and to the President, who will 
sign it into law. We can do something 
that really will send a right signal to 
society, a right signal overall to the 
culture, away from the coarsening and 
towards a life that does support a cul-
ture of life and not one of death. 

I yield the floor. 
The PRESIDING OFFICER. Who 

yields time? 
Mrs. MURRAY. How much time do 

we have remaining? 
The PRESIDING OFFICER. The Sen-

ator from Washington has 19 minutes 
and 43 seconds remaining. 

Mr. KYL. I would like to take 20 sec-
onds. 

Mrs. MURRAY. Off of your time, I 
would be happy. 

The PRESIDING OFFICER. The Sen-
ator from Arizona. 

Mr. KYL. I wanted to compliment 
the Senator from Kansas for his leader-
ship on this issue, as well as the Sen-
ator from Pennsylvania for his leader-
ship. While they have done the bulk of 
the discussion on this issue, they rep-
resent a lot of us who feel just as 
strongly about the issue. I want them 
to know how much those of us who 
haven’t spoken appreciate their leader-
ship in proposing this legislation. 

The PRESIDING OFFICER. The Sen-
ator from Washington. 

Mrs. MURRAY. Madam President, I 
yield 5 minutes to the Senator from 
California. 

The PRESIDING OFFICER. The Sen-
ator from California. 

Mrs. BOXER. Madam President, I 
want to take 5 minutes to thank my 
friend from Washington, Senator MUR-
RAY, for her extraordinary leadership 
on women’s health. The fact that this 
amendment is being debated is very en-
couraging to me, because when people 
stand up and say we want to prohibit a 
procedure that doctors tell us, OB/ 
GYNs tell us is absolutely necessary in 
some cases in order for a woman to 
have her life saved or her health pre-
served, that is not something we 
should be doing here. We are not physi-
cians; we are Senators. 

What we would be doing is making 
sure that every woman in this country, 
when faced with a very difficult life- 
threatening or a health-threatening 
pregnancy can make decisions based on 
the best advice that she can get, the 
best science, because if we look at 
these families—and I have been show-
ing these portraits of real women. This 
is a woman who, in her own words, 
said, ‘‘I am a conservative pro-life 
Christian.’’ Those are her words. She 
said, ‘‘Abortion, to me, is something 
unthinkable.’’ Yet she said in her own 
words, far more eloquent than mine, 
that had she not been able to have the 
procedure that my colleagues on the 

other side of the aisle want to ban, she 
might not have been able to bear an-
other child. In fact, the possible health 
impacts of her not being able to have 
the procedure have been spelled out by 
physicians. 

I am so happy to see my friend from 
Illinois in the Chamber because he is 
going to be offering an amendment to 
make sure that if this bad law moves 
forward, there is an exception, so that 
women won’t hemorrhage, won’t have 
uteruses rupture, won’t suffer blood 
clots, won’t have embolism or strokes, 
or won’t suffer damage to nearby or-
gans or have paralysis. Can you imag-
ine us doing something that could lead 
to a woman—like this beautiful woman 
and the others I have talked about hav-
ing to suffer one of those con-
sequences—being ripped away from her 
family? 

Mr. DURBIN. Will the Senator yield 
for a question? 

Mrs. BOXER. I am happy to yield. 
Mr. DURBIN. We had a conversation 

on the floor about another woman 
whose photograph is here, whom I met, 
Vikki Stella, from my home State of 
Illinois. We talked about the complica-
tions she faced. It was interesting to 
me that as I told her tragic story—I 
wonder if the Senator from California 
is aware of the fact—the Senator from 
Pennsylvania took the floor and said 
that, in his opinion, she did not face a 
medical crisis in her pregnancy. I won-
der if the Senator from Pennsylvania 
or the Senator from California are 
aware of the fact that at 32 weeks in 
her pregnancy an ultrasound disclosed 
that her son had nine major anomalies, 
including a fluid-filled cranium with no 
brain tissue at all; compacted, flat-
tened congenital hip dysplasia; and 
skeletal dysplasia; and hypertoloric 
eyes, and he would never have survived 
outside the womb. 

I wonder if the Senator believes it is 
within our purview, within our author-
ity and knowledge, to judge that that 
terrible outcome in a pregnancy was 
not a medical crisis. 

Mrs. BOXER. My friend has put it in 
a very stark way—that what is hap-
pening in this Chamber, and as my 
friend, Senator MURRAY, has elo-
quently pointed out, as we are amassed 
to go to war in Iraq, as we have a build-
ing crisis in North Korea, as we have 
the worst economy I have seen in dec-
ades, what is on this floor is banning a 
procedure that your constituent—is 
she yours? 

Mr. DURBIN. Yes. 
Mrs. BOXER. That your constituent 

needed in order to spare her son hor-
rific health consequences. And the fact 
that somebody would say that is not a 
crisis, when you have described the sta-
tus of this pregnancy, is stunning to 
me. I know people around here have big 
egos. I don’t doubt that. We all 
have—— 

The PRESIDING OFFICER. The Sen-
ator has used 5 minutes. 

Mrs. BOXER. I ask for an additional 
3 minutes. 
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CONGRESSIONAL RECORD — SENATES3474 March 11, 2003 
Mrs. MURRAY. I yield an additional 

3 minutes to the Senator from Cali-
fornia. 

Mrs. BOXER. I know that most poli-
ticians—and we are all included—think 
we really know a lot, and we are really 
pretty smart, and we have to work 
hard at our jobs, and we feel confident 
and comfortable in our work, but when 
we start doing things such as this—out-
lawing a medical procedure that OB/ 
GYNs tell us is necessary to preserve 
the health of a woman, and when we 
start telling women such as this 
woman here, and others I have shown, 
that they don’t know what they are 
talking about, they were not in crisis, 
this isn’t an emergency—I actually 
heard someone on the floor today say 
this isn’t an emergency situation if it 
takes 3 days. 

Well, let me tell you, it may take 3 
days because of these complications 
that we are talking about. These are 
very complicated, difficult situations 
that are delicate. If it takes 3 days, it 
is because it is delicate. 

I have to say, if we wind up banning 
this procedure—which, by the way, the 
way the bill as written is unconstitu-
tional because the lawyers who have 
fought the previous case said it is le-
gally identical to the case that the Su-
preme Court said was unconstitu-
tional—and it is upheld because of a 
change in the Court, or whatever, we 
are going to find some tragedies that 
we are going to bring to the floor. 

I don’t want to see that day come. 
Doctors take an oath to do no harm. I 
wish we can take that same oath to do 
no harm. Roe v. Wade was a very im-
portant decision. It said in the first few 
months of a pregnancy, before viabil-
ity, a woman has a right to choose 
what she wants to do with the preg-
nancy. That is Roe. After viability, we 
all support restrictions—but always 
with an exception for the life or the 
health of the mother. 

This bill is so radical, it has no ex-
ception for health. The women I have 
brought to you have told me they could 
have suffered any one of these on this 
list of problems. How we can stand here 
on the floor, when physicians are tell-
ing us these are the problems—the 
hemorrhages, blood clots, strokes, pa-
ralysis—that could result If this par-
ticular method is banned, it seems to 
me we are doing harm. We are doing 
harm to the women of this country. 

I would like to see us finish this bill. 
I would like to see these amendments 
pass. Senator MURRAY’s amendment is 
so important. They are so important 
because what they will do if they pass 
and are signed into law is make abor-
tion rare because it is talked about in 
every aspect of contraception being 
available to women. That is what we 
ought to be doing so we don’t have to 
have this debate on abortion. 

The PRESIDING OFFICER. The Sen-
ator has used her time. 

Mrs. BOXER. I yield the floor at this 
time. 

Mr. SANTORUM. Madam President, I 
ask the Senator from California this. 

She keeps making the statement and I 
want to make sure I give her an oppor-
tunity to substantiate this statement. 
The statement is made repeatedly that 
obstetricians and gynecologists around 
the country are saying that this is 
medically necessary to preserve the 
health of the mother. 

Has one of those obstetricians or 
gynecologists submitted a cir-
cumstance by which this would be the 
case? And where have they said this is 
the case? I am asking. If the Senator 
from California is going to make a 
statement that obstetricians believe 
this is medically necessary to preserve 
the health of a mother, substantiate 
the statement. 

For 7 years I have asked this ques-
tion. Seven years. It has been asked at 
hearings and in a variety of different 
forums. I understand why the OB/GYN 
association opposes this ban because 
they do not like anything that crim-
inalizes their behavior. I understand 
that. I am sure anybody who does be-
havior outside the bounds of morality 
and, therefore, potentially criminal, 
would like laws that do not stop them 
from doing what they want to do. I un-
derstand why people do not want con-
straints on their actions, but we have 
laws because we believe there are cer-
tain actions that are so morally rep-
rehensible that we want to prohibit 
them and at which we want con-
sequences directed. 

Mrs. BOXER. Will the Senator yield 
for an answer to the question? 

Mr. SANTORUM. I ask the question, 
as I have repeatedly: Provide for me an 
instance, a circumstance, a medical 
situation in which this procedure 
would be necessary to preserve the 
health of the mother. That is what I 
am asking. Give me a circumstance 
where this would be necessary and 
there would be no other procedures 
available. Give me a circumstance 
where this would be the best procedure. 

Mrs. BOXER. I assume I am answer-
ing on my friend’s time. 

Mr. SANTORUM. If you can answer 
the question. 

Mrs. BOXER. Yes, I would like to 
submit for the record a letter from the 
University of California, San Fran-
cisco, Dr. Felicia Stewart, in which she 
says very clearly that this bill: 

. . . fails to protect women’s health by 
omitting an exception for women’s health; it 
menaces medical practice with the threat of 
criminal prosecution; it encompasses a range 
of abortion procedures; and it leaves women 
in need of second trimester abortions with 
far less safe medical options: hysterotomy 
and hysterectomy. 

The proposed ban would potentially en-
compass several abortion methods. 

She goes on: 
If the safest medical procedures are not 

available to terminate a pregnancy, severe 
adverse health consequences are possible for 
some women who have underlying medical 
conditions. 

And she says here is what happened 
to them: Death, infertility, paral-
ysis—— 

Mr. SANTORUM. Reclaiming my 
time. 

Mrs. BOXER. Coma, stroke, hemor-
rhage, brain damage, infection, liver 
damage, and kidney damage. 

The PRESIDING OFFICER. The Sen-
ator from Pennsylvania has the floor. 

Mr. SANTORUM. Madam President, 
with all due respect to the Senator 
from California, she has not answered 
my question. That letter does not an-
swer my question. I have asked not 
what could happen if abortions are not 
available. What I have asked is for a 
specific medical circumstance that 
someone can provide me where this 
procedure would be necessary to save 
the health of the mother. 

In 7 years of asking that question, I 
have not gotten an answer. I think that 
is significant, that if this is so impor-
tant, if Members of the Senate are 
going to come here and say this is 
medically necessary to protect the 
health of the mother, then they have 
to have evidence to support that state-
ment. Saying that this limits options 
and saying potentially it could have 
adverse—give me a circumstance, give 
me a case. 

The reason that no cases have been 
brought forward is because we have 
overwhelming testimony, dispositive 
testimony from physicians all across 
this country who say that it is never 
medically necessary, including the 
American Medical Association, which 
says this is a bad practice. 

Take the cases that are being pre-
sented today. Vikki Stella. Did I say 
the pregnancy was not a crisis in the 
sense the child had multiple birth de-
fects? Is that a crisis pregnancy? Of 
course it is in the sense that the child 
does not have a chance or very much of 
a chance to survive long after birth. 
But that is not what I said. What I said 
was it was not a medical crisis for the 
mother, and there is no evidence the 
mother was in any physical danger. I 
have gone through this personally 
as—— 

Mr. DURBIN. Will the Senator yield? 
Mr. SANTORUM. Let me finish, and I 

will be happy to yield as I have contin-
ually. The fact that a child in utero is 
going through a crisis does not equate 
that the mother is going through a 
health crisis. There are lots of mothers 
of babies with multiple defects who 
carry that child to term or do things to 
try to help that child in utero survive. 
One does not equate to the other. 

The case of Vikki Stella—and I am 
just reporting—I understand the fact 
she was carrying a child with multiple 
disabilities. My heart grieves for her 
and for all women who have to go 
through such difficult pregnancies. It 
is horrible to find out that a child you 
want may not live long after birth. It 
is as compelling a story as you can 
present to me. The point is, the answer 
does not have to be the death of the 
child. 

Mr. DURBIN. Will the Senator yield 
for a question? 

Mr. SANTORUM. I will be happy to 
yield for a question. 

The PRESIDING OFFICER. The Sen-
ator from Illinois. 
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CONGRESSIONAL RECORD — SENATE S3475 March 11, 2003 
Mr. SANTORUM. Without losing my 

right to the floor. 
Mr. DURBIN. The Senator is an ac-

complished legislator. He is an accom-
plished lawyer with good background 
and understanding, but he is not a 
medical doctor. In this case, her med-
ical doctor said because of her diabetic 
condition and complications that the 
fetus she was carrying could not sur-
vive outside the womb, if she had a C- 
section to deliver this child, it would 
have put her life and health at risk. 
The Senator from Pennsylvania comes 
to the floor and says: No, I understand 
it better. I can make a better diag-
nosis. She was not at risk. 

Mr. SANTORUM. I reclaim my time. 
Mr. DURBIN. How can the Senator 

stand here and make a medical judg-
ment on a person he has never seen? 

The PRESIDING OFFICER. The Sen-
ator from Pennsylvania has the floor. 

Mr. SANTORUM. One, you make it 
sound like the doctor who diagnosed 
the fetal abnormality was the one who 
performed the abortion. In fact—I am 
reading her story—the diagnosis was 
made by a perinatologist and the abor-
tion was performed by an abortionist 
in a clinic, not the same person. 

Mr. DURBIN. What is the point? 
Mr. SANTORUM. The point is that 

this is not done in hospitals. This is 
done in abortion clinics. This is not a 
procedure that was developed to pro-
tect the health of the mother. This was 
a procedure that was developed so the 
abortionist could do multiple abortions 
and do more of them at the same time. 

The case we are laying out here—and 
by the way, we are arguing a case of 
where you have a fetal abnormality 
which, by the way, is less than 1 per-
cent of the abortions that are per-
formed. 

Mr. DURBIN. Does the Senator make 
that exception in his bill? 

Mr. SANTORUM. Excuse me, there 
need not be an exception, but you are 
arguing these compelling cases and 
they are compelling because they are 
talking about women going through 
very difficult decisions, but there is no 
medical reason to do this procedure. 
There are other procedures available 
and safer. There are better procedures 
for abortion available. I am not talking 
about C-sections, but other abortion 
procedures that are better. 

Mr. DURBIN. Will the Senator please 
tell me what procedure would have 
been better for Vikki Stella? 

Mr. SANTORUM. Look, this proce-
dure is not done in hospitals. So all I 
suggest is there are other safer, peer- 
reviewed procedures that can and are 
used on a routine basis by a physi-
cian—— 

Mr. DURBIN. Will the Senator please 
tell me, since he said it was not a med-
ical crisis, and she did not need this 
procedure—— 

Mr. SANTORUM.—which is a stand-
ard D&E, which is the most common 
late-term abortion performed at hos-
pitals, taught in medical school, and 
peer reviewed. This is not RICK 

SANTORUM talking. This is not the Sen-
ator from Tennessee talking. This is a 
variety of obstetricians. 

The point is, they are giving a reason 
for keeping this procedure legal that is 
a red herring. This procedure is not 
taught in hospitals. It is not performed 
in hospitals. It is not done by advanced 
perinatologists who run into difficult 
pregnancies. Why? Because it is not 
safe. Why? Because there are better 
methods. 

What we are trying to do here is pro-
tect women’s health. We hear so much 
passion here about protecting women’s 
health. We have a procedure that has 
been demonstrably proven is dangerous 
to women’s health; that there are other 
procedures that are safer. 

Why are we not concerned about 
women’s health when we want to keep 
a procedure legal that is unsafe? Are 
we really concerned about women’s 
health, or are we really concerned 
about eroding, chipping ever so slightly 
at this oracle of abortion in America? 
This is trying to stop something that is 
unsafe for women, that is obviously 
brutal for children, and is simply not 
necessary to protect the health of a 
woman. 

I reserve the remainder of my time. 
The PRESIDING OFFICER. Who 

yields time? The Senator from Wash-
ington. 

Mrs. MURRAY. Madam President, I 
think this discussion shows exactly 
why this Senate should agree on the 
women’s health amendment that is 
now before this body and that we will 
vote on in a few minutes. 

Senator REID and I have said that the 
goal of all of us should be to reduce the 
number of unintended pregnancies so 
that this issue that is being debated 
does not have to be debated on the 
floor of the Senate; that this issue 
should be decided between a women 
and her doctor, her family and her 
faith. 

I commend Senator REID for working 
with me on this very important amend-
ment, and I yield 8 minutes of my re-
maining time to Senator REID. 

The PRESIDING OFFICER. The Sen-
ator from Nevada. 

Mr. REID. Madam President, this 
amendment is to end insurance dis-
crimination against women and im-
prove awareness and understanding of 
emergency contraception, ensure that 
rape victims have information about 
and access to emergency contracep-
tion, and promote healthy pregnancies 
of babies by allowing States to expand 
coverage for prenatal and postpartum 
care. That is what this amendment is. 

The debate that has been going on in 
the last few minutes has nothing to do 
with the amendment offered by the 
Senators from Washington and Nevada. 

As I mentioned earlier today, the 
abortion debate has been a divisive one 
for our Nation for many years. We rec-
ognize the issue is not going to go 
away soon, but there is a need—and I 
thought we had an opportunity, and I 
hope we still do—to find common 

ground and to take steps toward a goal 
I hope we all share: Reducing the num-
ber of unintended pregnancies in Amer-
ica and reducing the number of abor-
tions. 

We put forth a good-faith effort to 
find common ground by offering com-
monsense solutions in our amendment. 
Instead of giving serious consideration 
to our amendment that would improve 
access to contraception and improve 
access to care for pregnant women, the 
other side has instead chosen to hide 
behind a technicality. That is what it 
is. If my friends on the other side of 
the aisle were serious about improving 
women’s health, serious about improv-
ing access to contraception, and seri-
ous about reducing unintended preg-
nancies, they would not dismiss this 
amendment on a technicality. 

When the Bush administration de-
cided it would allow a fetus to be cov-
ered through the SCHIP program but it 
was all right to exclude the mother 
from coverage, we did not have the op-
portunity to dismiss this shameful and 
absurd regulation on a technicality. As 
a result, we are missing the oppor-
tunity to provide critical health care 
coverage for low-income women and 
their babies. 

The sad irony of tonight’s vote is 
that the measures contained in our 
amendment would actually save the 
country money. In fact, as the Wash-
ington Business Group on Health has 
found in its report ‘‘Business, Babies 
and the Bottom Line,’’ more than $6 of 
neonatal intensive care costs could be 
saved for every $1 spent on prenatal 
care, and low-birth-weight babies are 64 
percent more likely to attend special 
education classes than normal-birth- 
weight babies. That is why the 
neonatologists came to see me, as I re-
ported earlier today. They want women 
who have not had the opportunity to 
have prenatal care to have prenatal 
care. It saves the Government money. 

Furthermore, an Agency for Health 
Care Research and Quality report has 
found 4 of the top 10 most expensive 
conditions in the hospital are related 
to care of infants with complications, 
respiratory diseases, prematurity, 
health defects, and lack of oxygen. All 
of these conditions can be improved 
and, in most cases, eliminated through 
quality prenatal care. 

The same holds true for EPICC legis-
lation that would improve access to 
contraception by requiring insurance 
plans which provide coverage for pre-
scription drugs to provide the same 
coverage for prescription contracep-
tives. 

The Washington Business Group on 
Health estimates that not covering 
contraceptives in employee health 
plans would cost 17 percent more than 
providing the coverage. It is a loser to 
vote against this amendment. If my 
colleagues are concerned about 
money—and that is what this techni-
cality is all about—then vote with us 
because we are going to save the State, 
local, and Federal Governments 
money. 
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The Federal Employee Health Bene-

fits Program, which has provided con-
traceptive coverage for several years 
now as the result of an amendment 
made on this floor, shows that adding 
such coverage does not make the plan 
more expensive. 

This vote is not about money. If the 
other side were serious about improv-
ing women’s health, serious about im-
proving access to contraception, and 
serious about reducing unintended 
pregnancies, they would not dismiss 
this amendment on a technicality. 

I hope people will vote their con-
science, the conscience to help women 
have healthy babies. 

Mrs. LINCOLN. Madam President, I 
support the prevention package amend-
ment offered today by Senators MUR-
RAY and REID to reduce the high rates 
of unintended pregnancy in our coun-
try as well as improve access to pre-
natal and postpartum care for pregnant 
women. 

I urge my colleagues to support this 
commonsense approach to the health of 
women and their babies. If Senators 
really want to make our country a bet-
ter place for babies, women, and their 
families, they should support this 
amendment. 

Half of the 4 million pregnancies that 
occur in the United States every year 
are unintended. This amendment seeks 
to curb that trend by helping women 
better plan their pregnancies, improv-
ing knowledge of and access to contra-
ception, and expanding insurance cov-
erage for prenatal and postpartum 
care. If the provisions in this amend-
ment were already law, I sincerely be-
lieve we wouldn’t be here debating the 
underlying bill. 

A recent report showed that abortion 
rates are at their lowest level since 
1974. Most of this decline is attributed 
to women becoming better educated 
about how to care for their bodies. We 
are gaining greater access to safe con-
traceptive measures. That is the good 
news. 

However, while there was an overall 
decline in abortion rates, the abortion 
rate among women of lower economic 
status actually rose. These women face 
greater barriers to contraception. To 
really reduce abortions in our country, 
we need to ensure that all women— 
poor and wealthy—have access to af-
fordable and timely contraceptives. 

This prevention amendment makes 
significant progress towards that goal. 
First, the amendment makes contra-
ception more affordable for privately 
insured women, an important provision 
based on bipartisan legislation intro-
duced by Senators SNOWE and REID. 
This provision establishes parity for 
prescription contraception by requiring 
private health plans to cover FDA-ap-
proved prescription contraceptives and 
related medical services to the same 
extent that they cover prescription 
drugs and other outpatient medical 
services. By making contraception af-
fordable for working women and fami-
lies, this provision takes a positive 

step forward in the effort to reduce 
abortions in our country. 

Second, this amendment seeks to 
make women and health care providers 
more aware of emergency contracep-
tion, which is really just a specified 
dose of standard birth control pills 
that can be taken up to 72 hours after 
unprotected sex. Despite the potential 
for emergency contraception to dras-
tically reduce unintended pregnancies 
and the need for abortion, it is under-
utilized and misunderstood. This 
amendment seeks to correct that. 
Emergency contraception is FDA-ap-
proved to be a safe and effective form 
of contraception, and it is often the 
only contraception option for women 
who have been raped. 

Of the 300,000 women in our country 
who report rapes every year, 25,000 of 
them become pregnant. Women who 
have been raped deserve to be given in-
formation about emergency contracep-
tion when they seek medical help fol-
lowing their sexual assault. Rapes can 
happen at any time, day or night. Of-
tentimes, women are treated in hos-
pital emergency rooms. This amend-
ment also ensures that hospitals coun-
sel raped women about their risk of 
pregnancy and offer them emergency 
contraception as an option. This policy 
is in line with emergency care stand-
ards established by the American Med-
ical Association and could signifi-
cantly reduce future abortions. 

Lastly, I am glad that this amend-
ment gives States the option of cov-
ering pregnant women in their Chil-
dren’s Health Insurance Programs. 
Based on bipartisan legislation we 
passed unanimously in the Finance 
Committee last summer, this bill al-
lows coverage for prenatal care, deliv-
ery, and postpartum care. This provi-
sion could drastically improve the lives 
and health of thousands of women and 
children throughout our Nation. 

The infant and maternal mortality 
statistics in this great country of ours 
are shocking. According to the Centers 
for Disease Control and Prevention, the 
United States ranks 28th in the world 
in infant mortality. We rank behind 
countries like Cuba and the Czech Re-
public. It is amazing to me that the 
United States lags far behind these na-
tions in this area. Another shocking 
statistic from the CDC is that the 
United States ranks 21st in the world 
in maternal mortality. The World 
Health Organization estimates that the 
U.S. maternal mortality rate is double 
that of Canada. 

When we are ahead of every other na-
tion in almost every other arena, I am 
deeply saddened that we have not 
taken a course of action that would 
prove to the rest of the world that we 
truly do value life in this country, and 
that we want to do all we possibly can 
to ensure the healthy delivery of chil-
dren, as well as the health of their 
mothers. 

The fact is, we know how to address 
this problem. The solution lies in pre-
natal and postpartum care. Studies 

have shown that this care significantly 
reduces infant mortality, maternal 
mortality, and the number of low- 
birthweight babies. Prenatal care is 
also cost-effective. For every dollar we 
spend on prenatal care, we save more 
than 6 dollars in neonatal intensive 
care costs. Pre-term births are one of 
the most expensive reasons for a hos-
pital stay in the United States. 

I cannot emphasize enough the great 
opportunity we have here in the Senate 
to drastically improve the lives and 
health of women and babies in our 
country. We must allow States to cover 
pregnant women under SCHIP—the 
States want to do it, and the Federal 
government should give them the op-
tion. 

I do not understand why anyone 
would stand in the way of common 
sense, practical solutions like the ones 
offered in this amendment. If my col-
leagues are serious in their quest to re-
duce abortions, they will support this 
amendment. Instead of debating the 
same bill we did 5 years ago—a bill 
that will ultimately be decided by the 
courts—let’s do something proactive 
for our Nation’s most vulnerable 
women and families. I urge all my col-
leagues to support this amendment 
today. 

Mr. GRASSLEY. Madam President, I 
am aware that an amendment has been 
offered to the Partial-Birth Abortion 
Ban Act of 2003 that would provide cov-
erage through the State Children’s 
Health Insurance Program (S–CHIP) to 
pregnant women. 

The amendment is similar to a bill 
that passed out of the Finance Com-
mittee last July. The bill providing 
health care to low-income pregnant 
women was never enacted in the 107th 
Congress. I support caring for low-in-
come mothers and their unborn chil-
dren. It is sound health policy. 

It is a new Congress, and unfortu-
nately, I can’t support this amend-
ment. This policy has not been prop-
erly debated in the 108th Congress. 

Policies that alter our Nation’s safe-
ty net programs deserve the Senate’s 
proper attention. We must address pol-
icy changes to the safety net through 
regular order. By accepting this 
amendment, we are not allowing for 
this process to work. 

Earlier this year, I worked with Sen-
ator NICKLES, Senator SNOWE and oth-
ers to setup a process to address the 
need to redistribute unspent S–CHIP 
funds. Together we have set up a solid 
process to address S–CHIP redistribu-
tion through regular order. 

I assure my colleagues that, as Chair-
man of the Finance Committee, I am 
willing to address pertinent S–CHIP 
issues in the near future and discuss 
the possibility of extending S–CHIP 
coverage to pregnant women. 

Ms. MIKULSKI. Madam President, I 
rise in strong support of the Murray- 
Reid amendment. This amendment pro-
tects women’s health. It makes abor-
tions more rare—not more dangerous. 
It tries to find common ground. 
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I acknowledge the seriousness of this 

debate. My colleagues have raised trou-
bling ethical issues about these grim 
and ghoulish procedures. But there are 
other equally troubling ethical issues 
at stake about who should decide how 
best to protect a women’s health. 

Proponents of the Santorum bill that 
we are debating deny that their legisla-
tion will have any consequences for 
women’s health. They are wrong. 

Denying women access to the abor-
tion that could save their life and 
physical health is unconscionable—and 
unconstitutional. 

A pregnant woman facing the most 
dire circumstances must be able to 
count on her doctor to do what is medi-
cally necessary to protect her from se-
rious physical harm. 

I want every woman who hears this 
debate to know: I am on your side. I 
will fight to protect your health. 

That is why I am proud to support 
this amendment. It builds on my two 
decades of advocacy—to protect wom-
en’s health, to give women access to 
appropriate medical treatments, and to 
make sure women are treated fairly 
and equally under the law. 

When I was still a Congresswoman on 
the House side, there was study after 
study on how women were not included 
in the clinical trials at the National In-
stitutes of Health (NIH). 

Studies were being done with men 
only. One study examined whether as-
pirin decreases cardiovascular deaths 
on 22,000 men. A study on heart disease 
risk factors was conducted on 13,000 
men—and not one woman. But the re-
sults of these studies were applied to 
both men and women. 

What did this mean for women? Mil-
lions of men benefited from a study 
that found taking aspirin reduced their 
incidence of heart attacks. But since 
women weren’t included in the clinical 
trial, we didn’t know whether it would 
hurt us, help us, or have no effect. 

This policy was unfair. It was harm-
ing women. 

So one day, I called up Pat Schroe-
der, Connie Morella, and OLYMPIA 
SNOWE. We decided to go to NIH—to 
light a fire so they would take action. 

It was a hot day in August. We pulled 
up in our cars, up to the curb at the 
front door of NIH. They knew we were 
there, they knew we were serious. They 
knew we were going to have a Seneca 
Falls on NIH if necessary. True story 
and the rest is history. 

Within 1 month after that, working 
with TED KENNEDY, TOM HARKIN and 
the women of the House, there was an 
Office of Women’s Health at NIH. NIH 
finally moved and I moved Congress. 

We mow know that men and women 
often have different symptoms before a 
heart attack. We know that men and 
women have biological differences that 
must be studied and understood so 
women’s symptoms can be recognized 
and treatments can be developed that 
are effective for both women and men. 

Including women in clinical trials 
and making sure investments in bio-

medical research benefit men and 
women equally is about basic fairness. 

This amendment is also about fair-
ness. It includes the Equity in Pre-
scription Insurance and Contraceptive 
Coverage Act (EPICC). EPICC requires 
health plans that cover prescription 
drugs to provide the same coverage for 
prescription contraceptives. 98 percent 
of workers with health insurance have 
prescription drugs benefits,but only 64 
percent of workers have plans that 
cover birth control pills. Only 40 per-
cent of workers have plans that cover 
all forms of contraceptives. 

When health plans cover other pre-
scription drugs but exclude the drugs 
that only women take, it is gender dis-
crimination. It is wrong. 

The Equal Employment Opportunity 
Commission (EEOC) agreed. I chaired a 
hearing of the Health, Education, 
Labor, and Pensions Committee on this 
legislation. The Committee heard tes-
timony from Jennifer Erickson, a 28- 
year-old pharmacist from Seattle. Jen-
nifer used this EEOC decision to take 
her employer to court. She won. 

This was a landmark victory for 
women. But women should not have to 
sue their employers to get their health 
plans to treat them fairly. 

That is why I am such a strong sup-
porter of this legislation. EPICC pro-
tects every woman from illegal gender 
discrimination. It reaffirms our com-
mitment to basic fairness for women 
under the law. It leaves medical deci-
sions in the hands of women and their 
doctors—not legislators, and not insur-
ance company bureaucrats. It expands 
access to contraceptives that help pre-
vent unwanted pregnancies. 

EPICC also builds on past successes. 
In 1998, I worked with Senators SNOWE 
and REID to require Federal Employee 
Health Benefit Plans that covered 
other prescription drugs to also cover 
prescription contraceptives. I have 
stood sentry in the Appropriations 
Committee to keep this promise to 
Federal employees. 

Contraceptive equity for Federal em-
ployees was a downpayment. It created 
a model for employers—and other 
States—to follow, like my own state of 
Maryland. Maryland was the first state 
to pass a contraceptive equity law. 

This legislation will make the final 
payment—so every woman can count 
on her health plan to treat her fairly 
and to cover her basic medical care. 

This amendment also expands access 
to medical treatment for women by 
giving women who have been raped ac-
cess to emergency contraceptives, and 
giving low-income pregnant women 
health insurance through the Chil-
dren’s Health Insurance Program. 

The Murray-Reid amendment builds 
on past efforts to make sure every 
woman has access to the medical care 
she deserves. In 1990, I fought to make 
sure low-income women could get 
screened for breast and cervical cancer. 
Since this screening program started, 
over 1.5 women have been screened, 
more than 9,000 breast cancers have 

been diagnosed, and over 48,000 
precancerous cervical lesions have been 
detected. 

This screening program was a good 
start—but it left a serious gap. The 
program paid for women to get 
screened, but it did not pay the costs of 
treatment for women who were diag-
nosed with breast and cervical cancer 
through the program. Women were left 
to fend for themselves or rely on volun-
teers to provide free or reduced-cost 
treatment. I fought to change that. 

In 2000—after years of effort—Sen-
ator John Chafee and I passed a law to 
give women who were diagnosed with 
breast and cervical cancer through this 
program access to the medical treat-
ment they needed. 

Let’s continue to build on these ef-
forts to make sure every woman has 
access to quality health care. Millions 
of Americans do not have access to 
health care, because they cannot afford 
health insurance. There are 267,000 
women in Maryland without health in-
surance, 11 percent of Maryland women 
under age 65. 

The Murray-Reid amendment will ex-
pand health insurance coverage. It in-
cludes legislation that I strongly sup-
port that allows states to expand their 
children’s health insurance program to 
give pregnant women earning less than 
$17,000 a year access to the health care 
they need. 

This amendment sends a message to 
women. I am on your side. I will fight 
to protect your health. I will fight to 
make sure you get treated fairly. I 
urge you to support it. 

I am also here in support of the Mur-
ray-Reid amendment because it sends a 
message about the importance of pre-
vention. This amendment will help pre-
vent unwanted pregnancies—by ex-
panding access to contraceptives 
through fair, equitable insurance cov-
erage, guaranteeing that women who 
have been raped can get emergency 
contraceptives (ECs), and getting infor-
mation to women and their doctors 
about ECs. It will prevent abortions. 

Unlike this amendment, the 
Santorum bill that we are debating 
does not prevent a single abortion. It 
prohibits certain abortion procedures, 
but allows doctors to use other proce-
dures in its place. The Santorum bill 
directs doctors to use other procedures 
that may be more dangerous to women. 
It is a hollow and ineffective approach. 

Improving access to contraceptives 
makes sense. This amendment makes 
abortions more rare, not more dan-
gerous. 

Preventing unwanted pregnancies in 
the first place is something we can all 
agree on. People of good conscience 
and good will disagree on some of these 
difficult issues. I support commonsense 
ways to find middle ground. The Dur-
bin amendment I will support is a com-
monsense approach to prohibit late- 
term abortions and protect women’s 
life and health from serious harm. 

There is too much at stake to angle 
for partisan advantage or to be driven 

VerDate Mar 15 2010 21:20 Jan 14, 2014 Jkt 081600 PO 00000 Frm 00057 Fmt 0624 Sfmt 0634 E:\2003SENATE\S11MR3.REC S11MR3m
m

ah
er

 o
n 

D
S

K
C

G
S

P
4G

1 
w

ith
 S

O
C

IA
LS

E
C

U
R

IT
Y



CONGRESSIONAL RECORD — SENATES3478 March 11, 2003 
by narrow ideology. Let’s work to-
gether to prevent abortions and protect 
the health and lives of American 
women. I urge my colleagues to sup-
port this amendment. 

The PRESIDING OFFICER. The Sen-
ator from Washington. 

Mrs. MURRAY. How much time is re-
maining on both sides? 

The PRESIDING OFFICER. The Sen-
ator from Washington has 5 minutes 48 
seconds. The Senator from Pennsyl-
vania has 38 seconds. 

Mrs. MURRAY. Madam President, I 
state for all of our colleagues that we 
are going to vote in a few minutes on 
a very important amendment. We have 
heard a lot of rhetoric in the last few 
days saying that people care about 
women, care about women’s health, 
care about the health of a child. I 
think what we all can agree on is that 
if we can help prevent unintended preg-
nancies and ensure access to health 
care coverage for low-income women, 
we have taken a major step forward in 
this country. 

The Murray-Reid amendment we are 
going to vote on in a few minutes does 
several really important things. Today, 
in this country, in too many States, 
women do not have access to contra-
ceptives simply because they are dis-
criminated against by their insurance 
company. 

What this amendment merely says is 
that it would prohibit those insurance 
plans from discriminating against con-
traception, so that women would not 
be denied the ability to make their own 
choices for their own family in their 
own homes with contraception that 
they can afford. I think this is some-
thing many Members agree on, many 
Members have supported, and it is a 
step in the right direction in this coun-
try for women’s health. 

Secondly, it provides emergency con-
traceptive education. It simply author-
izes a $10 million education program to 
help people know and get information 
to women and health care providers on 
the availability and effectiveness of 
emergency contraceptives—again, pre-
venting unintended pregnancies. It pro-
vides emergency contraceptives in the 
emergency room. 

Senator REID spoke very eloquently 
this morning about a young woman 
who was raped, who had no knowledge 
of what she could do to make sure she 
would not have an unintended preg-
nancy as a result of the rape. This sim-
ply makes sure that emergency contra-
ceptives are available in our emer-
gency rooms so that victims of sexual 
assault can get the care they need and 
be taken care of without having to 
have an unintended pregnancy that 
would be devastating. This is some-
thing of which everyone in this Cham-
ber can be supportive. 

Finally, it expands the SCHIP and 
Medicaid Program to include low-in-
come pregnant women. As we all know, 
the administration moved to make the 
fetus eligible under SCHIP but left out 
the woman. I find that reprehensible. I 

do not know how a woman’s health can 
be separated from her fetus and one 
can say this procedure and this medical 
condition only applies to the fetus. For 
all of us who have been pregnant, we 
know that oftentimes when you are not 
feeling well, you are not sure why you 
are not feeling well. You cannot sepa-
rate a woman from her womb when she 
is pregnant, and you cannot make that 
kind of coverage just for the fetus. You 
have to make sure the woman is 
healthy. That is what this amendment 
will do. I think it is something all of us 
can support. 

What we have found this evening is 
that our colleagues on the other side, 
who have not spoken against this 
amendment because they do not want 
to speak against it, are hiding behind a 
budget waiver. To me, that is a techni-
cality to hide behind. How can they go 
home and tell women that they are for 
women’s health; that they are for mak-
ing sure women have the opportunity 
to prevent unintended pregnancies so 
that we do not have these difficult 
choices on the floor of the Senate, and 
hide behind a budget waiver? 

I tell all of my colleagues, a vote to 
waive the Budget Act is a vote to help 
prevent unintended pregnancies. It is a 
vote for women’s health, a vote to 
make sure that women have access and 
the ability to make these choices for 
themselves. 

I hope all of my colleagues will vote 
to waive the Budget Act so that we can 
put in place a bill that will allow 
women to make good choices for them-
selves that will allow them to be 
healthy and for their children to be 
healthy. Certainly, that is something 
on which we can all agree. 

I reserve the remainder of my time. 
The PRESIDING OFFICER. Who 

yields time? 
Mr. SANTORUM. Madam President, 

a couple of points on the Murray 
amendment: No. 1, this amendment 
puts conditions on the receipt of en-
hanced SCHIP dollars. In order to get 
the enhanced match, a State must first 
expand eligibility up to 185 percent of 
the Federal poverty level with the reg-
ular Medicaid match rate. In other 
words, we will force States which are 
already facing tough budgetary times— 
and they are pounding on our door be-
cause of the cost of Medicaid already— 
to expand Medicaid before they are 
able to receive the benefits of this en-
hanced match. 

I do not think this is going to accom-
plish what they want to accomplish 
anyway. We are going through the 
process right now in the budget to deal 
with this issue. Senator NICKLES has 
already said this is going to be dealt 
with in the budget. We will have a full 
discussion about this next week. That 
is the proper place for this discussion, 
not on this amendment. 

The PRESIDING OFFICER. The Sen-
ator’s time has expired. 

The Senator from Washington. 
Mrs. MURRAY. The Senate is about 

to vote on the Murray-Reid amend-

ment. This is a prevention amendment. 
It is an amendment that supports wom-
en’s health. If our colleagues choose to 
hide behind the technicality, that is 
their choice, but the American people 
want us to stand behind women’s 
health. I urge my colleagues to support 
the motion to waive. 

The PRESIDING OFFICER. The time 
has expired. 

The question is on waiving section 
207(b) of H. Con. Res. 68 of the 106th 
Congress as extended by S. Res. 304 of 
the 107th Congress. The yeas and nays 
have been ordered. The clerk will call 
the roll. 

The bill clerk called the roll. 
Mr. FRIST. I announce that the Sen-

ator from Kentucky (Mr. MCCONNELL) 
is necessarily absent. 

Mr. REID. I announce that the Sen-
ator from Delaware (Mr. BIDEN), the 
Senator from Florida (Mr. GRAHAM), 
and the Senator from Massachusetts 
(Mr. KERRY) are necessarily absent. 

I further announce that, if present 
and voting the Senator from Massachu-
setts (Mr. KERRY) would vote ‘‘aye’’. 

The PRESIDING OFFICER (Mr. 
ALEXANDER). Are there any other Sen-
ators in the Chambers desiring to vote? 

The result was announced—yeas 49, 
nays 47, as follows: 

[Rollcall Vote No. 45 Leg.] 

YEAS—49 

Akaka 
Baucus 
Bayh 
Bingaman 
Boxer 
Byrd 
Campbell 
Cantwell 
Carper 
Chafee 
Clinton 
Collins 
Conrad 
Corzine 
Daschle 
Dayton 
Dodd 

Dorgan 
Durbin 
Edwards 
Feingold 
Feinstein 
Harkin 
Hollings 
Inouye 
Jeffords 
Johnson 
Kennedy 
Kohl 
Landrieu 
Lautenberg 
Leahy 
Levin 
Lieberman 

Lincoln 
Mikulski 
Murray 
Nelson (FL) 
Pryor 
Reed 
Reid 
Rockefeller 
Sarbanes 
Schumer 
Smith 
Snowe 
Stabenow 
Warner 
Wyden 

NAYS—47 

Alexander 
Allard 
Allen 
Bennett 
Bond 
Breaux 
Brownback 
Bunning 
Burns 
Chambliss 
Cochran 
Coleman 
Cornyn 
Craig 
Crapo 
DeWine 

Dole 
Domenici 
Ensign 
Enzi 
Fitzgerald 
Frist 
Graham (SC) 
Grassley 
Gregg 
Hagel 
Hatch 
Hutchison 
Inhofe 
Kyl 
Lott 
Lugar 

McCain 
Miller 
Murkowski 
Nelson (NE) 
Nickles 
Roberts 
Santorum 
Sessions 
Shelby 
Specter 
Stevens 
Sununu 
Talent 
Thomas 
Voinovich 

NOT VOTING—4 

Biden 
Graham (FL) 

Kerry 
McConnell 

CHANGE OF VOTE 

Mr. WARNER. Mr. President, on roll-
call vote No. 45, I voted nay, and it was 
my intention to vote aye. Therefore, I 
ask unanimous consent that I be per-
mitted to change my vote since it will 
not affect the outcome. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

(The foregoing tally has been 
changed to reflect the above order.) 
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The PRESIDING OFFICER. On this 

vote, the yeas are 49, the nays are 47. 
Three-fifths of the Senators duly cho-

sen and sworn not having voted in the 
affirmative, the motion is rejected. 
The point of order is sustained, and the 
amendment falls. 

The Senator from Illinois. 
AMENDMENT NO. 259 

Mr. DURBIN. Mr. President, I have 
an amendment which I will be offering. 
At this point, I am prepared to com-
mence debate on the amendment. I see 
the majority leader in the Chamber. If 
there is no other business to come be-
fore the Senate this evening, I will just 
continue the debate on the issue before 
us. 

I would like to bring the attention of 
my colleagues to an amendment which 
I will bring to a vote tomorrow after-
noon. This is an amendment which I 
have prepared and offered with a num-
ber of cosponsors. I would like to ac-
knowledge their support in offering 
this amendment with me. They include 
a bipartisan group of Senators who, 
frankly, are on different places on the 
political spectrum when it comes to 
the issue of abortion. This may be one 
of the only amendments to be offered 
which brings together people who don’t 
see eye to eye, usually, on this issue. It 
is a good-faith effort on the part of my-
self and the cosponsors to bring this 
amendment forward in an effort to find 
a reasonable way to resolve an ex-
tremely difficult issue. 

I have said in previous debates, and I 
repeat that those who are on both sides 
of the issue come to it in good faith. 
Anyone who is in political life knows 
this is not an issue on which you are 
ever going to win. When it comes to 
the issue of abortion, there are a sub-
stantial portion of Americans who be-
lieve very strongly against a woman’s 
right to choose, and a substantial por-
tion who strongly favor a woman’s 
right to choose. No matter which posi-
tion you take, you are bound to make 
some enemies. 

What I have found is that between 
these two positions on the issue, you 
will find most Americans. And most 
Americans when pressed come to the 
following conclusion: They believe that 
we should keep abortion procedures 
safe and legal but make them as rare 
as possible, do not encourage them, 
have them available in extraordinary 
situations, but do not encourage them. 

That is the nature of the amendment 
which I am offering tomorrow, an 
amendment which I hope goes to the 
heart of the issue before us. 

We are debating what is known as 
the partial-birth abortion procedure. It 
has been graphically described during 
the course of this debate, and I am sure 
will be described again. It is one of the 
procedures that is used to terminate a 
pregnancy. 

There are those, including medical 
doctors, who argue that there is no 
such thing as a so-called partial-birth 
abortion. This was a term created for 
political purposes and that, in fact, 

when you look at all of the various 
abortion procedures available, you 
won’t find this one listed. Some have 
called this the D&X procedure, dilation 
and extraction. Others say, no, it is 
somewhat different. 

The reason the definition of that pro-
cedure is important is that across the 
street from the Senate in the Supreme 
Court, they have thrown out State 
statutes that just refer to partial-birth 
abortion by saying that it is so vague, 
they can’t reach a conclusion as to 
what the State legislature in that case 
intended. 

We come in this general debate on 
partial-birth abortion to the same im-
passe. The procedure is not well de-
fined. But the amendment I offer is not 
an amendment that focuses on this 
procedure. What I focus on with the 
amendment is all abortion procedures 
postviability. 

That is an important distinction. 
What we are saying is that regardless 
of the abortion procedure you are talk-
ing about, I am looking at that period 
of time after it is medically deter-
mined that the fetus that the mother 
or woman is carrying is viable, could 
survive outside the womb. That was a 
critical distinction made in Roe v. 
Wade over 25 years ago. They said, 
when it comes to a case where that 
fetus could survive and is viable, only 
under the most extraordinary cir-
cumstances could you end a pregnancy, 
could you terminate with an abortion. 

That is reasonable. My amendment 
says that all abortion procedures 
postviability, after the fetus is viable, 
are prohibited except in two specific 
instances. You can only terminate a 
pregnancy legally through an abortion 
procedure after the fetus is viable if 
the life of the mother is at stake—same 
thing as said by my colleagues offering 
S. 3—or a woman, if she continued the 
pregnancy, has a risk of grievous phys-
ical injury. I will explain these terms a 
little later. 

We also go on to say that in order to 
determine whether that late in the 
pregnancy, after the fetus could nomi-
nally survive outside the womb, in 
order to determine whether a woman’s 
life is at risk to continue the preg-
nancy, or if she faces a grievous phys-
ical injury if she continues that preg-
nancy, you need not one but two doc-
tors to certify that. But a reason that 
the two-doctor certification is impor-
tant is that arguments were made that 
the same doctor performing the abor-
tion would happily certify that the 
woman is eligible for the abortion. I 
don’t believe that, but the critics have 
raised that point. 

To overcome that point, we have 
added the requirement for a second 
medical certification of a doctor who is 
not performing the abortion proce-
dure—a doctor who will certify that 
continuing the pregnancy threatens 
the life of the mother, or would expose 
this mother to grievous physical in-
jury. 

Then we add a very tough section in 
the bill that says that doctors who cer-

tify need to tell the truth. If they fal-
sify information to justify a termi-
nation of a pregnancy, they face not 
only substantial fines of $100,000 in the 
first instance, $250,000 in the second in-
stance, but in either case, if they fal-
sify information about whether a wom-
an’s medical condition qualifies her for 
a late-term abortion, they can lose 
their licenses to practice medicine. 
That is about as serious a penalty as 
you can impose on a doctor. 

So when you look at the span of what 
this amendment will do, it, in fact, 
limits all late-term abortions, regard-
less of the procedure—limits all late- 
term abortions, only allowing them in 
two cases: where the life of the mother 
is at stake if she continues the preg-
nancy, or whether she faces grievous 
physical injury—which we define—if 
she continues the pregnancy. She needs 
two doctors to stand by her. 

We create an exception for an emer-
gency. A woman late in her pregnancy, 
whose life is at risk, may not be able to 
find a second doctor; and if she can 
have a certification that it is an emer-
gency situation, the second doctor’s 
opinion will not be necessary. But that 
is the only exception. I think this is a 
very strict approach. I think it is one 
that is reasonable. 

There has been a lot said on the floor 
as to whether the partial-birth abor-
tion procedure is ever medically nec-
essary. I have said repeatedly in debate 
that I am not a doctor; I cannot reach 
that conclusion on my own. I have to 
turn to others for advice. The Amer-
ican College of Obstetricians and Gyne-
cologists says it is never the only thing 
you can do, but in some cases it may be 
the most appropriate thing for you to 
do. 

I have a statement of policy from the 
American College of Obstetricians and 
Gynecologists which restates their ear-
lier position of 1997. I ask unanimous 
consent that this be printed in the 
RECORD at this point. 

There being no objection, the mate-
rial was ordered to be printed in the 
RECORD, as follows: 

AMERICAN COLLEGE OF 
OBSTETRICIANS AND GYNECOLOGISTS, 

Washington, DC, March 6, 2003. 
Hon. BARBARA BOXER, 
Hart Senate Office Building, 
Washington, DC. 

DEAR SENATOR BOXER: The American Col-
lege of Obstetricians and Gynecologists 
(ACOG) reaffirms its Statement of Policy on 
Intact Dilation and Extraction, initially ap-
proved by the ACOG Executive Board in 1997. 

Sincerely, 
RALPH HALE, MD, 

Executive Vice President. 
Attachment. 

ACOG STATEMENT OF POLICY 
(As issued by the ACOG Executive Board) 

STATEMENT ON INTACT DILATATION AND 
EXTRACTION 

The debate regarding legislation to pro-
hibit a method of abortion, such as the legis-
lation banning ‘‘partial birth abortion,’’ and 
‘‘brain sucking abortions,’’ has prompted 
questions regarding these procedures. It is 
difficult to respond to these questions be-
cause the descriptions are vague and do not 
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delineate a specific procedure recognized in 
the medical literature. Moreover, the defini-
tions could be interpreted to include ele-
ments of many recognized abortion and oper-
ative obstetric techniques. 

The American College of Obstetricians and 
Gynecologists (ACOG) believes the intent of 
such legislative proposals is to prohibit a 
procedure referred to as ‘‘Intact Dilatation 
and Extraction’’ (Intact D&X). This proce-
dure has been described as containing all of 
the following four elements: 

1. deliberate dilatation of the cervix, usu-
ally over a sequence of days; 

2. instrumental conversion of the fetus to a 
footling breech; 

3. breech extraction of the body excepting 
the head; and 

4. partial evacuation of the intracranial 
contents of a living fetus to effect vaginal 
delivery of a dead but otherwise intact fetus. 

Because these elements are part of estab-
lished obstetric techniques, it must be em-
phasized that unless all four elements are 
present in sequence, the procedure is not an 
intact D&X. 

Abortion intends to terminate a pregnancy 
while preserving the life and health of the 
mother. When abortion is performed after 16 
weeks, intact D&X is one method of termi-
nating a pregnancy. The physician, in con-
sultation with the patient, must choose the 
most appropriate method based upon the pa-
tient’s individual circumstances. 

According to the Centers for Disease Con-
trol and Prevention (CDC), only 5.3 percent 
of abortions performed in the United States 
in 1993, the most recent data available, were 
performed after the 16th week of pregnancy. 
A preliminary figure published by the CDC 
for 1994 is 5.6 percent. The CDC does not col-
lect data on the specific method of abortion, 
so it is unknown how many of these were 
performed using intact D&X. Other data 
show that second trimester transvaginal in-
strumental abortion is a safe procedure. 

Terminating a pregnancy is performed in 
some circumstances to save the life or pre-
serve the health of the mother. Intact D&X 
is one of the methods available in some of 
these situations. A select panel convened by 
ACOG could identify no circumstances under 
which this procedure, as defined above, 
would be the only option to save the life or 
preserve the health of the woman. An intact 
D&X, however, may be the best or most ap-
propriate procedure in a particular cir-
cumstance to save the life or preserve the 
health of a woman, and only the doctor, in 
consultation with the patient, based upon 
the woman’s particular circumstances can 
make this decision. The potential exists that 
legislation prohibiting specific medical prac-
tices, such as intact D&X, may outlaw tech-
niques that are critical to the lives and 
health of American women. The intervention 
of legislative bodies into medical decision 
making is inappropriate, ill advised, and 
dangerous. 

Approved by the Executive Board, January 
12, 1997. 

Mr. DURBIN. Mr. President, we have 
a difference of opinion. Senator 
SANTORUM and others have said, wait a 
minute, we have doctor statements 
that say just the opposite. Some doc-
tors and some doctor associations say 
this procedure is never needed, never 
necessary. Yet other doctors, such as 
the ones to whom I have referred, who 
do this for a living, say it may be the 
best thing to do. So when you have a 
difference of medical opinion, the obvi-
ous question is, Why would we, as a 
matter of law, come down on one side 
of this medical debate? 

It is not unusual for a patient who is 
facing a serious medical decision to get 
a second opinion because sometimes 
doctors disagree. You have to decide as 
a patient, or as a parent of a patient, 
what is the right thing to do. To say we 
are only going to take one approach, 
one opinion, and that will be the law of 
the land is to foreclose medical op-
tions. To foreclose options in a case 
where there may be a medical crisis, a 
serious complication in the pregnancy, 
I don’t think is a wise course of action. 
As visceral and emotional as this issue 
is, our responsibility is to step back 
and say let’s deal with this honestly 
and deal with it in a way that we can 
defend in medical terms. 

The bill before us bans only certain 
procedures and allows others to take 
place. Earlier, I had a conversation on 
the Senate floor with the Senator from 
Pennsylvania, Mr. SANTORUM, who is 
the lead sponsor. We talked about a 
particular case of a woman whom I 
have met from my State. She was the 
mother of two children. She was in her 
third pregnancy. Her husband, a busi-
nessman, had also been a practicing 
physician. She believed she was in a 
very normal pregnancy—until late, 
late, late in the pregnancy, the 32nd 
week, or 8 months into the pregnancy. 
She went in for an ultrasound because 
she had personal medical conditions 
they were worried about, and they de-
termined by the ultrasound that the 
baby she was carrying had horrible 
birth anomalies and would not survive 
outside the womb, at which point her 
doctor said to her: If you go ahead with 
this pregnancy, normal labor in this 
pregnancy, or if you submit yourself to 
a C-section, it could be extremely dan-
gerous. We recommend that you use 
the very procedure that is being 
banned by S. 3. 

She tells the story of almost col-
lapsing in the doctor’s office when she 
learned this. She told me personally 
that she wasn’t a person who supported 
abortion. She told many people she was 
opposed to it. Here she was facing a 
medical emergency with few choices. 
So she prayed over it, talked to her 
husband, and made the decision to go 
for this procedure. 

The Senator on the floor, the Senator 
from Pennsylvania, Mr. SANTORUM, 
said she did the wrong thing. He has 
interposed his medical judgment, for 
what it is worth, and said she should 
have had a different form of abortion. I 
would not be so bold as to stand here 
on the floor and suggest that I can 
make that call or that decision. But it 
is interesting to me that, even being 
pro-life, he was saying she should have 
had an abortion procedure other than 
the one she chose. 

The reason I raise that is that this 
amendment deals with all abortion pro-
cedures, not just one, not just the 
D&X, or the partial-birth abortion pro-
cedure, but all abortion procedures 
postviability. I think that is important 
to remember in what we are trying to 
achieve. 

If your goal is to reduce the number 
of late-term abortions in America, this 
amendment I am offering today has a 
greater likelihood of reducing that 
number than the underlying bill, S. 3. 
There is no question about it because 
only a very small percentage of cases 
use the so-called partial-birth abortion 
procedure. In fact, this amendment 
deals with all late-term abortions, all 
postviability abortion procedures. It 
would actually reduce the number of 
abortions performed. 

My amendment bans all postviability 
abortions regardless of procedure, un-
less ‘‘the continuation of pregnancy 
would threaten the mother’s life or 
risk grievous injury to her physical 
health.’’ This exception is very impor-
tant. 

The Santorum bill violates a wom-
an’s constitutional right to have her 
health protected. If you will read S. 3— 
and I have read it—the biggest problem 
they have is that the language of the 
bill before us is virtually identical to a 
Nebraska statute that has already been 
rejected by the Supreme Court. The 
Senators who offer this believe that by 
passing this bill and putting in the 
findings of the earlier Supreme Court 
decision, that is good enough. 

I don’t think any student of constitu-
tional law would agree with that. If the 
Supreme Court has reached the conclu-
sion that this language fails to meet 
the test of Roe v. Wade, why in the 
world are we going through this exer-
cise again? 

I think it is better for us to consider 
my alternative because the substitute I 
am going to offer takes a different ap-
proach—I hope a better approach. The 
Santorum approach, S. 3, violates a 
woman’s constitutional right to choose 
under Roe v. Wade. Don’t take my 
word, take the word of the Supreme 
Court. That was their decision in the 
case involving the Nebraska statute 
with the identical language. 

My amendment specifically protects 
a woman’s constitutional right to 
choose before viability, before the fetus 
can survive outside the woman. That is 
an important distinction. Viability is, 
of course, a moving target. When Roe 
v. Wade was decided—I think the year 
was 1973—the last 3 months was consid-
ered the time that a fetus would be via-
ble. Medical technology has made great 
leaps forward, and now there are 
fetuses that are viable even before the 
third trimester. So we say to use as a 
standard, as in Roe v. Wade viability in 
general, the trimester system. They 
said in Roe v. Wade that until the time 
the fetus is viable there are certain 
legal rights in this country. We protect 
them. Once viability is reached, those 
rights change and we start acknowl-
edging the fact that the fetus has now 
become a potential human being at 
birth. 

Roe v. Wade said we will define the 
laws of America based on viability. The 
amendment I offered does the same 
thing. The problem with S. 3—the rea-
son this bill and versions have been 
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found unconstitutional repeatedly is 
they refuse to accept the basic premise 
of Roe v. Wade, the premise of existing 
law in this country. 

They just will not acknowledge that 
you should have a law banning a cer-
tain procedure only after viability, 
which is why the Supreme Court re-
jected the Nebraska statute. Each time 
it is stricken because it would, in fact, 
restrict the right to abortion before vi-
ability, before the fetus could survive. 
Court after court has stricken down 
State laws that have followed S. 3, the 
Santorum model. Yet here we are 
again: same language, same outcome. 

My amendment represents a good- 
faith effort to deal with this issue. It 
draws the line with two specific cases: 
where the continuation of the preg-
nancy would threaten the mother’s 
life, or risk grievous injury to her 
physical health. That is it, grievous 
physical injury. 

Here is why I believe this is reason-
able. At this late stage in the preg-
nancy, seventh, eighth, or ninth 
month, I believe Roe v. Wade tells us 
we have to look at the pregnancy in 
different terms. We are now 
postviability. We are now in a cir-
cumstance where the fetus can survive. 

In those circumstances, I say the 
only way legally you can terminate the 
pregnancy is if continuing it could 
threaten the mother’s life or con-
tinuing it could subject her to grievous 
physical injury, which is defined in my 
amendment. 

What does grievous physical injury 
include? What if you diagnosed a moth-
er in the course of her pregnancy with 
serious cancer? And what if you found 
that continuing the pregnancy some-
how compromised your ability to treat 
her for that cancer? My alternative re-
tains the abortion option for mothers 
facing extraordinary heartbreaking 
medical conditions, such as breast can-
cer, discovered during the course of 
pregnancy. 

It also allows for postviability abor-
tions in cases of uterine rupture, which 
could leave a woman sterile, future in-
fertility, or non-Hodgkin’s lymphoma. 

The two-doctor requirement is an im-
portant element, too. Some have said 
one of the objections is if you allow a 
doctor to certify a mother’s life is at 
stake or she runs the risk of grievous 
physical injury if the pregnancy con-
tinues, you are playing right into the 
hands of the people who perform the 
abortions. I have heard this argument 
so many times. We have addressed it 
directly in the amendment. 

I require a second doctor to certify. 
You have two doctors who come for-
ward and say exactly what the condi-
tions are to terminate a pregnancy. I 
also have a requirement that this can 
be waived in case of a medical emer-
gency. 

What risks do doctors take if they 
are falsifying this information? If they 
do not tell the truth that a mother’s 
life is at risk, they face substantial 
fines and the suspension or revocation 

of their license to practice medicine. It 
could not be more serious. 

There are two reasons to support my 
substitute amendment. One, it would 
actually reduce the number of abor-
tions performed in this Nation and, 
two, because it has a health exception 
not contained in S. 3, the Santorum 
bill now under consideration, it is more 
likely to withstand the constitutional 
challenge and scrutiny across the 
street at the Supreme Court. 

I am honored a number of my col-
leagues on both sides of the aisle have 
joined me as cosponsor of the amend-
ment. I particularly note the presence 
of my friend and cosponsor, Senator 
COLLINS of Maine. Her colleague, Sen-
ator SNOWE of Maine, is also a cospon-
sor, as is Senator AKAKA, Senator 
BINGAMAN, Senator LANDRIEU, and Sen-
ator MIKULSKI. 

As I said at the outset, it is the only 
amendment I know that will be consid-
ered in this debate which has the sup-
port of Senators across the spectrum 
on the issue of abortion: 
those who consider themselves closer to a 
pro-life position, those who consider them-
selves closer to a pro-choice position. I think 
that speaks to the wisdom of the amend-
ment. I hope my colleagues will consider 
that when the issue comes before us for a 
vote. 

I reserve the remainder of my time. 
The PRESIDING OFFICER. The Sen-

ator from Wyoming. 
Mr. ENZI. I thank the Chair. I am 

going to address most of my remarks 
to the bill. I do not think the amend-
ment has been offered yet. 

Mr. DURBIN. I ask the Senator’s in-
dulgence for a moment. That is cor-
rect, I have not offered the amend-
ment. If I might at this time offer the 
amendment and then yield to the Sen-
ator to continue his speech. 

The PRESIDING OFFICER. The 
clerk will report the amendment. 

The assistant legislative clerk read 
as follows: 

The Senator from Illinois [Mr. DURBIN], 
for himself, Ms. COLLINS, Ms. SNOWE, Mr. 
AKAKA, Mr. BINGAMAN, Ms. LANDRIEU, and 
Ms. MIKULSKI proposes an amendment num-
bered 259. 

Mr. DURBIN. Mr. President, I ask 
unanimous consent that the reading of 
the amendment be dispensed with. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

The amendment is as follows: 
Strike all after the enacting clause and in-

sert the following: 
SECTION 1. SHORT TITLE. 

This Act may be cited as the ‘‘Late Term 
Abortion Limitation Act of 2003’’. 
SEC. 2. BAN ON CERTAIN ABORTIONS. 

(a) IN GENERAL.—Title 18, United States 
Code, is amended by inserting after chapter 
73 the following: 

‘‘CHAPTER 74—BAN ON CERTAIN 
ABORTIONS 

‘‘Sec. 
‘‘1531. Prohibition of post-viability abor-

tions. 
‘‘1532. Penalties. 
‘‘1533. Regulations. 
‘‘1534. State law. 

‘‘1535. Definitions. 
‘‘§ 1531. Prohibition of Post-Viability Abor-

tions. 
‘‘(a) IN GENERAL.—It shall be unlawful for 

a physician to intentionally abort a viable 
fetus unless the physician prior to per-
forming the abortion, including the proce-
dure characterized as a ‘‘partial birth abor-
tion’’— 

‘‘(1) certifies in writing that, in the physi-
cian’s medical judgment based on the par-
ticular facts of the case before the physician, 
the continuation of the pregnancy would 
threaten the mother’s life or risk grievous 
injury to her physical health; and 

‘‘(2) an independent physician who will not 
perform nor be present at the abortion and 
who was not previously involved in the 
treatment of the mother certifies in writing 
that, in his or her medical judgment based 
on the particular facts of the case, the con-
tinuation of the pregnancy would threaten 
the mother’s life or risk grievous injury to 
her physical health. 

‘‘(b) NO CONSPIRACY.—No woman who has 
had an abortion after fetal viability may be 
prosecuted under this chapter for conspiring 
to violate this chapter or for an offense 
under section 2, 3, 4, or 1512 of title 18. 

‘‘(c) MEDICAL EMERGENCY EXCEPTION.—The 
certification requirements contained in sub-
section (a) shall not apply when, in the med-
ical judgment of the physician performing 
the abortion based on the particular facts of 
the case before the physician, there exists a 
medical emergency. In such a case, however, 
after the abortion has been completed the 
physician who performed the abortion shall 
certify in writing the specific medical condi-
tion which formed the basis for determining 
that a medical emergency existed. 
‘‘§ 1532. Penalties. 

‘‘(a) ACTION BY THE ATTORNEY GENERAL.— 
The Attorney General, the Deputy Attorney 
General, the Associate Attorney General, or 
any Assistant Attorney General or United 
States Attorney specifically designated by 
the Attorney General may commence a civil 
action under this chapter in any appropriate 
United States district court to enforce the 
provisions of this chapter. 

‘‘(b) FIRST OFFENSE.—Upon a finding by 
the court that the respondent in an action 
commenced under subsection (a) has know-
ingly violated a provision of this chapter, 
the court shall notify the appropriate State 
medical licensing authority in order to effect 
the suspension of the respondent’s medical 
license in accordance with the regulations 
and procedures developed by the State under 
section 1533(b), or shall assess a civil penalty 
against the respondent in an amount not to 
exceed $100,000, or both. 

‘‘(c) SECOND OFFENSE—Upon a finding by 
the court that the respondent in an action 
commenced under subsection (a) has know-
ingly violated a provision of this chapter and 
the respondent has been found to have know-
ingly violated a provision of this chapter on 
a prior occasion, the court shall notify the 
appropriate State medical licensing author-
ity in order to effect the revocation of the 
respondent’s medical license in accordance 
with the regulations and procedures devel-
oped by the State under section 1533(b), or 
shall assess a civil penalty against the re-
spondent in an amount not to exceed $250,000, 
or both. 

‘‘(d) HEARING.—With respect to an action 
under subsection (a), the appropriate State 
medical licensing authority shall be given 
notification of and an opportunity to be 
heard at a hearing to determine the penalty 
to be imposed under this section. 

‘‘(e) CERTIFICATION REQUIREMENTS.—At the 
time of the commencement of an action 
under subsection (a), the Attorney General, 
the Deputy Attorney General, the Associate 
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Attorney General, or any Assistant Attorney 
General or United States Attorney who has 
been specifically designated by the Attorney 
General to commence a civil action under 
this chapter, shall certify to the court in-
volved that, at least 30 calendar days prior 
to the filing of such action, the Attorney 
General, the Deputy Attorney General, the 
Associate Attorney General, or any Assist-
ant Attorney General or United States At-
torney involved— 

‘‘(1) has provided notice of the alleged vio-
lation of this chapter, in writing, to the Gov-
ernor or Chief Executive Officer and Attor-
ney General or Chief Legal Officer of the 
State or political subdivision involved, as 
well as to the State medical licensing board 
or other appropriate State agency; and 

‘‘(2) believes that such an action by the 
United States is in the public interest and 
necessary to secure substantial justice. 
‘‘§ 1533. Regulations. 

‘‘(a) FEDERAL REGULATIONS.— 
‘‘(1) IN GENERAL.—Not later than 60 days 

after the date of enactment of this chapter, 
the Secretary of Health and Human Services 
shall publish proposed regulations for the fil-
ing of certifications by physicians under this 
chapter. 

‘‘(2) REQUIREMENTS.—The regulations 
under paragraph (1) shall require that a cer-
tification filed under this chapter contain— 

‘‘(A) a certification by the physician per-
forming the abortion, under threat of crimi-
nal prosecution under section 1746 of title 28 
that, in his or her best medical judgment, 
the abortion performed was medically nec-
essary pursuant to this chapter; 

‘‘(B) a description by the physician of the 
medical indications supporting his or her 
judgment; 

‘‘(C) a certification by an independent phy-
sician pursuant to section 1531(a)(2), under 
threat of criminal prosecution under section 
1746 of title 28, that, in his or her best med-
ical judgment, the abortion performed was 
medically necessary pursuant to this chap-
ter; and 

‘‘(D) a certification by the physician per-
forming an abortion under a medical emer-
gency pursuant to section 1531(c), under 
threat of criminal prosecution under section 
1746 of title 28, that, in his or her best med-
ical judgment, a medical emergency existed, 
and the specific medical condition upon 
which the physician based his or her deci-
sion. 

‘‘(3) CONFIDENTIALITY.—The Secretary of 
Health and Human Services shall promulgate 
regulations to ensure that the identity of a 
mother described in section 1531(a)(1) is kept 
confidential, with respect to a certification 
filed by a physician under this chapter. 

‘‘(b) STATE REGULATIONS.—A State, and the 
medical licensing authority of the State, 
shall develop regulations and procedures for 
the revocation or suspension of the medical 
license of a physician upon a finding under 
section 1532 that the physician has violated a 
provision of this chapter. A State that fails 
to implement such procedures shall be sub-
ject to loss of funding under title XIX of the 
Social Security Act. 
‘‘§ 1534. State Law. 

‘‘(a) IN GENERAL.—The requirements of this 
chapter shall not apply with respect to post- 
viability abortions in a State if there is a 
State law in effect in that State that regu-
lates, restricts, or prohibits such abortions 
to the extent permitted by the Constitution 
of the United States. 

‘‘(b) DEFINITION.—In subsection (a), the 
term ‘State law’ means all laws, decisions, 
rules, or regulations of any State, or any 
other State action, having the effect of law. 
‘‘§ 1535. Definitions. 

‘‘In this chapter: 

‘‘(1) GRIEVOUS INJURY.— 
‘‘(A) IN GENERAL.—The term ‘grievous in-

jury’ means— 
‘‘(i) a severely debilitating disease or im-

pairment specifically caused or exacerbated 
by the pregnancy; or 

‘‘(ii) an inability to provide necessary 
treatment for a life-threatening condition. 

‘‘(B) LIMITATION.—The term ‘grievous in-
jury’ does not include any condition that is 
not medically diagnosable or any condition 
for which termination of the pregnancy is 
not medically indicated. 

‘‘(2) PHYSICIAN.—The term ‘physician’ 
means a doctor of medicine or osteopathy le-
gally authorized to practice medicine and 
surgery by the State in which the doctor per-
forms such activity, or any other individual 
legally authorized by the State to perform 
abortions, except that any individual who is 
not a physician or not otherwise legally au-
thorized by the State to perform abortions, 
but who nevertheless directly performs an 
abortion in violation of section 1531 shall be 
subject to the provisions of this chapter.’’. 

(b) CLERICAL AMENDMENT.—The table of 
chapters for part I of title 18, United States 
Code, is amended by inserting after the item 
relating to chapter 73 the following new 
item: 
‘‘74. Ban on certain abortions ............ 1531.’’. 

Mr. DURBIN. I thank the Senator. 
The PRESIDING OFFICER. The Sen-

ator from Wyoming. 
Mr. ENZI. Mr. President, I am proud 

today to join Senator SANTORUM from 
Pennsylvania and a large majority of 
my colleagues in support of S. 3, the 
Partial-Birth Abortion Ban Act of 2003. 
I urge my colleagues to join me in 
passing this bill. 

Since the amendment has been laid 
down, I will ask my colleagues to join 
me in opposing the amendment that 
has been put forth. My colleague said 
the procedure is not well defined. Read 
the bill. Partial-birth abortion is the 
best description of what we are talking 
about: allowing a baby to come within 
a heartbeat of being born and then kill-
ing it. 

I am also fascinated by this term 
‘‘viable fetus.’’ I think that means a 
real baby. It is nice to phrase it in 
some other terms, but if it is viable, 
that is what we are talking about. 

The argument is this is about health. 
No, it is not. This is about life and 
death, and that is why the bill speaks 
specifically to life. What we tried to do 
in framing this argument was to come 
up with the most definite situation 
where those who are in favor of abor-
tion are separated from those opposed 
to abortion. It is pretty much that sim-
ple. There will be some efforts to try to 
bring it back a little more to the mid-
dle so people can put a little bit of a 
spin on their decision, but that is what 
this is about. That is why a procedure 
was picked that is not taught any 
longer; a procedure was picked that the 
American Medical Association said is 
not needed anymore. That makes it 
pretty clear. 

You can add all the qualifications 
you want to it, but if you cannot op-
pose partial-birth abortion, then you 
must be in favor of abortion. 

We are debating an issue that has an 
important bearing on the future of this 

Nation. Partial-birth abortion is a piv-
otal issue because it demands we de-
cide whether we as a civilized people 
are willing to protect the most funda-
mental of rights: the right to life itself. 

If we rise to this challenge and safe-
guard the future of our Nation’s un-
born, if we make this statement, we 
will be protecting those whose voices 
cannot yet be heard by the polls and 
the surveys and those whose votes can-
not be weighed in the political process. 
If we fail in our duty, we will justly 
earn the scorn of future generations 
when they ask why we stood idly by 
and did nothing in the face of national 
infanticide. 

Opponents have argued this proce-
dure is necessary in some cir-
cumstances: to save the life of the 
mother or to protect her health or fu-
ture fertility. These arguments do not 
have foundation in fact. 

First, this bill provides an exception 
if the procedure is necessary to save 
the life of the mother and no alter-
native procedure could be used for that 
purpose. Moreover, leaders in the med-
ical profession, including former Sur-
geon General C. Everett Koop, have 
stated unequivocally that partial-birth 
abortion is never medically necessary 
to protect a mother’s health or her fu-
ture fertility; on the contrary, this 
procedure can pose a significant threat 
to both. 

A coalition of over 600 obstetricians, 
perinatologists, and other medical spe-
cialists have similarly concluded there 
is no sound medical evidence to sup-
port the claim that this procedure is 
ever necessary to protect a woman’s fu-
ture fertility. 

These arguments are offered as a 
smokescreen to obscure the fact that 
this procedure results in taking an in-
nocent life at the moment of birth. 

The practice of partial-birth abortion 
has shocked the conscience of our Na-
tion and it must be stopped. Even the 
American Medical Association has en-
dorsed this legislation. In a letter to 
the chief sponsor of this bill, Senator 
SANTORUM, the American Medical Asso-
ciation explained: 

Although our general policy is to oppose 
legislation criminalizing medical practice or 
procedure, the AMA has supported such leg-
islation where the procedure was narrowly 
defined and not medically indicated. The 
Partial-Birth Abortion Ban Act now meets 
both of these tests. . . . Thank you for the 
opportunity to work with you towards re-
stricting a procedure that we all agree is not 
good medicine. 

I have based my decision on every 
bill that has come before this body on 
what effect it will have on those gen-
erations still to come. We in the Sen-
ate have deliberated about what steps 
we can take to make the society a bet-
ter place for our families and the fu-
ture of our children. We, as Senators, 
will cast no vote that will more di-
rectly affect the future of our families 
and our children than the vote we cast 
on this bill. 

When I ran for office, I promised my 
constituents I would protect and de-
fend the right to life of unborn babies. 
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The sanctity of human life is a funda-
mental issue on which we as a nation 
should find consensus. It is a right that 
is counted among our unalienable 
rights in our Nation’s Declaration of 
Independence. 

We must rise today to challenge what 
has been laid before us to protect inno-
cent human life. I urge my colleagues 
to join me in casting a vote for life by 
supporting the Partial-Birth Abortion 
Ban Act. 

All of us in this body have had sig-
nificant life experiences that have 
helped to shape our political philoso-
phies. Eight years ago I had a torn 
heart valve and I was rushed to the 
hospital for emergency surgery. I had 
never been in a hospital except to visit 
sick folks. It was a tragic surprise to 
me. I am impressed with what they are 
able to do, but I have also been im-
pressed with what doctors do not know, 
and that is not a new revelation for 
me. 

Thirty-one years ago, my wife and I 
were expecting our first child. One day 
early in the sixth month of pregnancy 
my wife started having some pains and 
contractions. We were so new to the 
game we did not even know what that 
was, but fortunately she had a visit to 
the doctor scheduled that same day. I 
took her there and I went back to 
work. Then I received a call from the 
doctor who said: You need to come 
down here, too. 

That is never good news when the 
doctor tells you to come to the doctor’s 
office. 

I went down there and the doctor 
said: You may have a baby right now. 
We know it is early, 3 months early, 
and that does not bode well. We will 
try to stop it and we can probably stop 
it. 

Well, they could not. The baby came 
that night and weighed just a little 
over 2 pounds. I wanted to know what 
the doctor was going to do. The doctor 
said: Well, we will just have to wait 
until morning and see if she lives—not 
exactly the kind of medical technology 
and knowledge that one wants some-
body to have about a baby. 

He admitted that he did not have any 
control over it. It was in our hands at 
that point in time. We sweated through 
that night. I could not believe that the 
doctors could not stop a premature 
birth. Then I could not believe that 
they could not do something to help 
the newborn baby. Until someone sees 
one of these babies, they will not be-
lieve what a 6-month-old baby looks 
like. At the same time my wife gave 
birth to this 2-pound baby, a friend of 
ours gave birth to a 10-pound baby. 
This was a small hospital in Wyoming. 
They put them side by side. It was a 
tremendous contrast. Some of the peo-
ple viewing the babies said: Oh, look at 
that one. Looks like a piece of rope 
with some knots in it; too bad. 

We were watching her gasp and 
struggle with every breath. We 
watched the whole night to see if she 
would live, and we prayed. 

The next day we were able to take 
this baby to a hospital that provided 
excellent care. She was supposed to be 
flown to Denver where they have the 
best care in the world for premature 
babies, but it was a Wyoming blizzard 
and we could not fly. So we took a car 
from Gillette, WY, to the center of the 
State to Wyoming’s biggest hospital to 
get the best kind of care we could find. 
We were supposed to be going down in 
a four-wheel drive ambulance but we 
wound up going in an Edsel. They 
thought there might be a bigger med-
ical emergency in the county so they 
could not get the four-wheel drive. I 
can say I thought the biggest emer-
gency in the county was my daughter. 

On the way down, we ran out of oxy-
gen. We noticed a whole bunch of high-
way patrolmen going the other way. 
When we got to the hospital, we asked 
if there had been an accident, and they 
said, no, that they were looking for a 
premature baby who should have got-
ten to the hospital quite awhile ago. I 
said: Well, that was us. 

We did receive exceptional care, but 
the doctor’s words when we first talked 
to him at that hospital were: Well, an-
other 24 hours and we will know some-
thing. Another 24 hours before we could 
do anything. 

After those 24 hours, there were still 
several times when we went to the hos-
pital and there would be a shroud 
around her isolette. We would knock 
on the window. The nurses would come 
over and say: It is not looking good. We 
had to make her breathe again. One 
time when they said, have you had the 
baby baptized, that is kind of the ulti-
mate of dropping your heart in your 
shoes. 

We had had the baby baptized in the 
first few minutes after birth using 
some water in a coffee cup from the 
kitchen of the hospital. A minister had 
come over and done that. We did learn 
from the nurse that they had no 
records of ever having lost a baby who 
had been baptized. But that child 
worked and struggled to live. Feeding 
was a major procedure. Losing the abil-
ity to get blood through the navel was 
a major procedure. She was 3 months 
premature, did not have any gristle in 
her ears. They flopped over. That had 
to be a part of the procedure yet that 
would come with growth. 

We went through 3 months of waiting 
to get her out of the hospital. Every 
step of the way the doctor said: Her 
ability to live is not our duty. It gave 
me a whole new outlook on life, and 
now I want to tell everyone the good 
news. The good news is that the little 
girl who struggled so hard to live, who 
would be considered barely viable by 
most people who perform abortions, is 
now an outstanding public school prin-
cipal in Chugwater, WY; population, 
256; enrollment, 126 kids, kindergarten 
through 12th grade. She is doing a mar-
velous job. She has taught school for 
several years. 

That does not mean she came out of 
this problem free. She was very lucky. 

There was a hum in that isolette that 
was sometimes covered up, and that 
hum wiped out a wide range of tones to 
her. So she cannot hear the same way 
that you and I do, but, oh, can she read 
lips, which in a classroom is really a 
very good thing for a teacher to be able 
to do. Even after they know she can 
read lips, they usually test her with it. 

This experience has given me an ap-
preciation for all life, and it continues 
to influence my vote now and on all 
issues protecting human life. 

I have come to know what an incred-
ible thing that is as I watch some of 
life’s situations. For instance, death 
row, how come those people do not 
want to die? It is not common to life. 

I watch these young babies. They 
want to live. They struggle with every 
fiber of their being to live. It is an in-
credible struggle—one we do not see in 
kids who come to term or kids as they 
grow up—when they have no meat on 
their bones and lungs that are under-
developed and fingernails that have not 
come on yet. It is an incredible strug-
gle that gives a new appreciation of 
life. It is such a miracle that we have 
to respect it. We have to work for it 
every single day in every way that we 
can. 

I think this bill will help that effort. 
I think this bill will bring a little con-
science, a little consideration, and a 
whole lot of thought to this country. It 
is something we have needed and we do 
need and we will need for the future of 
our kids. 

I yield the floor. 
Ms. COLLINS. Mr. President, I rise in 

support of the amendment offered by 
my friend and colleague from Illinois, 
Senator DURBIN, to ban all late-term 
abortions, including partial-birth abor-
tions that are not necessary to save the 
woman’s life or to protect her physical 
health from grievous harm. 

This debate should not be about one 
particular method of abortion but, 
rather, about the larger question of 
under what circumstances should late- 
term or post-viability abortions be le-
gally available. Let me be clear from 
the outset that I am strongly opposed 
not just to partial birth abortions, but 
to all late-term abortions. I agree they 
should be banned. 

Such a ban, however, must have an 
exception for those rare cases when it 
is necessary to save the life of the 
woman or to protect her physical 
health from grievous harm. Fortu-
nately, late-term abortions are ex-
tremely rare. In my state, according to 
the Maine Department of Human Serv-
ices, just five late term abortions have 
been performed in the last 20 years. 

Our amendment goes far beyond, in 
many ways, what the Senator from 
Pennsylvania is attempting to accom-
plish. His legislation would only pro-
hibit one specific form of abortion. In 
fact, the bill he supports would not pre-
vent a single late-term abortion. Let 
me emphasize that point. The partial- 
birth legislation before us would not 
prevent a single late-term abortion. A 
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physician could simply use another, 
perhaps more dangerous, method to 
end the pregnancy. 

By contrast, Senator DURBIN’s pro-
posal would prohibit the abortion of 
any viable fetus by any method unless 
the abortion is necessary to preserve 
the life of the woman or to prevent 
grievous injury to her physical health. 

Those of us who have worked with 
Senator DURBIN on this amendment 
have taken great care to tightly limit 
the health exception. Grievous injury 
is limited to physical health. It is de-
fined as a severely debilitating disease 
or impairment specifically caused or 
exacerbated by the pregnancy or an in-
ability to provide necessary treatment 
for a life-threatening condition. 

The Maine Medical Association has 
said that when ‘‘a pregnant woman de-
velops a life or health-threatening 
medical condition that makes continu-
ation of the pregnancy dangerous, 
abortion may be medically necessary. 
In these cases, intact dilation and 
evacuation procedures may provide 
substantial medical benefits or, in fact, 
may be the only option. This procedure 
may be safer than the alternatives, 
maintain uterine integrity, reduce 
blood loss, and reduce the potential for 
other complications.’’ That is what the 
experts the doctors are telling us. 

Senator DURBIN’s amendment also in-
cludes a very important second safe-
guard. If the treating physician deter-
mines that continuation of the preg-
nancy would threaten the woman’s life 
or risk grievous injury to her physical 
health, before the abortion could be 
performed, a second opinion, in writ-
ing, must be obtained from an inde-
pendent physician. This second opinion 
must come from a physician who would 
not be involved in the abortion proce-
dure and who has not been involved in 
the treatment of the woman. 

Unlike the pending bill, which I be-
lieve is unconstitutional, the Durbin 
amendment is consistent with the U.S. 
Supreme Court’s 2000 decision in 
Stenberg v. Carhart. In Stenberg, the 
Court struck down Nebraska’s partial- 
birth abortion ban statute because it 
lacked any exception for the preserva-
tion of the health of the woman. The 
Court reaffirmed its earlier decisions 
in Roe v. Wade and Planned Parent-
hood v. Casey that abortion regulation 
must include an exception where it is 
‘‘necessary, in appropriate medical 
judgment, for the preservation of the 
life or health of the woman.’’ 

The Durbin amendment is a fair and 
compassionate compromise on this ex-
tremely difficult issue. It would ensure 
that all late-term abortions—including 
partial-birth abortions—are strictly 
limited to those rare and tragic cases 
where the life or the physical health of 
the woman is in serious jeopardy. This 
amendment presents an unusual oppor-
tunity for both ‘‘pro-choice’’ and ‘‘pro- 
life’’ advocates to work together on a 
reasonable approach, and I urge our 
colleagues to join us in supporting it. 

I yield the floor. 

Mr. SANTORUM. Mr. President, I 
rise in opposition to the Durbin amend-
ment. The Durbin amendment is vir-
tually identical to the amendment we 
voted on 3 years ago, I believe it was. 
It adds simply nine words at the begin-
ning of the amendment. It says: 

It shall be unlawful for a physician to in-
tentionally abort a viable fetus unless the 
physician prior to performing the abor-
tion——. 

And then adds these words—— 
including the procedure characterized as a 
partial birth abortion. 

And then it goes on. The only dif-
ference between that amendment and 
this amendment are the words ‘‘includ-
ing the procedure characterized as par-
tial-birth abortion.’’ So all of the oper-
ative language that seeks ostensibly to 
ban certain abortions is the same. 

What are the problems I have, and 
hopefully the majority of Senators 
have with this ban? No. 1, it only lim-
its—the partial-birth abortion amend-
ment is limited to postviability abor-
tions. As we have discussed here over 
and over, the fact that babies who are 
delivered in a partial-birth abortion, 
partially delivered, are of gestational 
age that is in excess of 20 weeks and 
would otherwise be born alive, that 
doesn’t necessarily mean that they 
would necessarily survive long-term or 
‘‘be viable.’’ Viability means not that 
they wouldn’t be born alive, but they 
would have a reasonable chance of sur-
vival. That is a very subjective thing. 
There is no definition of viability, no 
standard set in this legislation, and it 
is purely the abortionist’s determina-
tion as to whether the child being 
aborted is viable or not. 

We have survival rates of infants 
born at different gestational ages. Sen-
ator FRIST, earlier today, went through 
some of those. I will review them. 

Prior to 23 weeks, a child being deliv-
ered at that time has a small chance. 
There are probably single digits or less 
at 21 weeks; 22 weeks maybe high sin-
gle digits. I don’t have those numbers 
but that is my recollection from years 
past debating this. 

When we get to 23 weeks, you have a 
survival rate of about a third; 24 weeks, 
two-thirds; 25 weeks, almost three- 
quarters; 26 weeks, 90 percent. But in 
each one of these cases, even though 
there are increasing survival rates, you 
have a great deal of subjectivity of an 
abortionist being presented with a 
baby to determine whether this baby in 
utero is viable. It is purely subjective. 
All the physician has to say is: Well, I 
don’t think it is viable. So this just 
doesn’t apply. There is no ban at all. 

Since most partial-birth abortions 
are in the 20-to-26 week range, there is 
ample opportunity, ample opportunity 
for the doctor to say in every instance: 
Well, I just didn’t think it was viable. 

There is no penalty. There is no 
criminal sanction. There is no peer re-
view. There is nothing. So this is a ban 
without a ban because it leaves it com-
pletely to the subjectivity of the physi-
cian to determine viability. 

But that is only half the problem. 
The other half of the problem is these 
words. It says: 

It shall be unlawful for a physician to in-
tentionally abort a viable fetus unless the 
physician prior to performing the abortion, 
including partial-birth abortion, certifies in 
writing in the physician’s medical judgment, 
based on the particular facts of the case be-
fore the physician, the continuation of the 
pregnancy would threaten the mother’s 
life—— 

Hear the operative words—— 
or risk grievous injury to her physical 
health. 

Substantial risk? A little risk? One 
percent risk? Half of 1 percent risk? Is 
it .00001 percent risk? Risk is not de-
fined and risk can mean any risk. It 
can mean the slightest risk. 

As Dr. Warren Hern, who is the au-
thor of the standard textbook on abor-
tion procedures back in May of 1997, 
said in response to a question on this 
amendment: ‘‘I say every pregnancy 
carries a risk—’’ not just of grievous 
physical injury—‘‘of death.’’ 

Every pregnancy carries a risk of 
death. 

I will certify that any pregnancy is a 
threat to a woman’s life and could cause 
grievous injury to her physical health. 

He was talking about life and death. 
We are talking about her physical 
health, grievous injury to her physical 
health. That is the second part. 

The fact is, risk not being defined is 
the open door. The analogy was made 
by someone that if you have a law that 
says no dog may be shot except where 
there is a risk that the dog in question 
may bite, then any dog can be shot be-
cause there is always a risk a dog is 
going to bite. 

Any abortion can be performed be-
cause there is always a risk. Since we 
don’t quantify the risk, since we don’t 
define the risk, risk is whatever a doc-
tor wants it to be. I bet you will not 
find one obstetrician, and certainly not 
one abortionist, who will make the 
claim that there is no risk associated 
with the continuation of a pregnancy. 
It is by definition a risk to the mother. 

The most healthy pregnancy involves 
some element of risk. So this amend-
ment—I am not questioning the intent 
of the Senator from Illinois. I know he 
went at this and worked, together with 
the Senator from Maine and others, to 
try to come up with a good-faith at-
tempt to put a bill together that would 
be effective. But this doesn’t do it. This 
simply leaves open both the issue of vi-
ability and who determines it. There is 
no peer review, no second-guessing to 
the abortionist, and then risk as an 
open question meaning any amount of 
risk. 

I believe you will not find any doctor 
who will say there is not a risk. Of 
course, there is a risk. 

The point is not risk, the point is, Is 
this procedure medically necessary? I 
keep coming back to this issue over 
and over again. Please present me with 
a case, with a case, a factual cir-
cumstance where this procedure would 

VerDate Mar 15 2010 21:20 Jan 14, 2014 Jkt 081600 PO 00000 Frm 00064 Fmt 0624 Sfmt 0634 E:\2003SENATE\S11MR3.REC S11MR3m
m

ah
er

 o
n 

D
S

K
C

G
S

P
4G

1 
w

ith
 S

O
C

IA
LS

E
C

U
R

IT
Y



CONGRESSIONAL RECORD — SENATE S3485 March 11, 2003 
be medically necessary and where 
other abortion procedures could not do, 
not just as good a job, but a better job. 
Every health organization out there 
that I am aware of has said this is bad 
medicine, this is not practiced, this is 
not used to protect the health of the 
mother. 

We keep trying to grab for a health- 
of-the-mother exception when the 
health of the mother is not at issue 
here. If we were concerned about the 
health of the mother, then we would 
not be doing the procedure. We would 
not be allowing a procedure that is 
unhealthy; that takes a mother who 
obviously is under some duress or she 
wouldn’t be at an abortion clinic. She 
is under some either mental or phys-
ical or some sort of angst that she 
wants to terminate her pregnancy. 
This is not a decision that people come 
by easily. 

What the doctor in the case of a par-
tial-birth abortion does is give her a 
pill and send her home for 2 days. Come 
back to me in 2 days. And we have 
cases that we are aware of, the Senator 
from Ohio spoke about this yesterday, 
where children have been delivered in 
the interim because the cervix dilated 
too quickly, too much, and the baby 
was delivered. In one case that we are 
aware of the baby lived. But they send 
these mothers home for 2 days. 

The doctor who designed this proce-
dure said the reason he designed this 
procedure is because it only takes 15 
minutes out of his day to do and the 
other abortions that are peer reviewed, 
that are taught in medical schools, 
that obstetricians and gynecologists 
do—not that physician who is not an 
obstetrician who came up with this 
procedure or most of the practitioners, 
if not all of them that I am aware of 
who do this procedure, to my knowl-
edge, I am not aware that any are ob-
stetricians. I could be wrong on that 
but the ones who have come before the 
Congress, the ones I have seen cited in 
articles and testimony who have done 
these, none of them have been obstetri-
cians. They are abortionists who make 
money doing abortions. And they came 
up with a great way to make more 
money, to get patients in and out 
quicker. 

That is great for them, but it cer-
tainly does not take into much account 
the health consequences to women. If 
you look at the AMA, and every physi-
cian group that has come forward, none 
of them are seeing this is superior med-
icine. None of them say this is to the 
benefit of women’s health. 

I hear so many of my colleagues talk 
about women’s health, women’s health, 
women’s health. Where are they when 
we are trying to ban a procedure that 
is contraindicated for the health of 
women? Where there are other, safer, 
better procedures that are available for 
the health of women, and yet they 
stand foursquare against women’s 
health, foursquare for the option that 
is the most dangerous. And it is never 
medically necessary. So you have to 

ask yourself a question. If you have a 
procedure that is the most dangerous 
procedure and that is the most 
unhealthy for women, why would you 
continue to support it if it is not medi-
cally necessary? Not one case has ever 
been voiced at any hearing or in any 
debate on the floor of the Senate or on 
the floor of the House. One has come 
forward and said: This is why. Here is 
the case. This is why this is the best 
procedure. No one—no doctor, no Sen-
ator, no Congressman, no layperson— 
has come forward and said, this is it, 
this is the reason. So we have no med-
ical need. 

But we do have overwhelming defini-
tive evidence that this procedure is the 
most dangerous to the health of 
women. Yet there are those who will 
come to the floor and proclaim their 
allegiance to improving women’s 
health who want this procedure made 
legal for the people who designed it so 
they can make more money doing abor-
tions in 15 minutes as opposed to 45 
minutes—and do it in a way that is just 
brutal. 

This is another quote from Dr. Hern: 
I have very serious reservations about this 

procedure. You really can’t defend it. I would 
dispute any statement that this is the safest 
procedure to use. 

This is an abortionist who wrote the 
textbooks on abortions. He authored 
the textbooks on abortion procedures. 
He does late-term abortions regularly. 
He is the expert. He continues to do 
them. What professional in the field 
says you can defend it? Why would peo-
ple come to the floor of the Senate to 
defend the procedure that is indefen-
sible, that is never going to be nec-
essary, and that is harmful to women? 
Why? Why would you do that? Because 
you want to create options. Why would 
you want to create an option that is 
harmful to women? 

I understand people come in all the 
time saying we can’t restrict the doc-
tors. Of course you can restrict the 
doctors if what they are prescribing is 
harmful and if there are safer proce-
dures to use. We darned well better 
proscribe it. We have to. We have an 
obligation to. 

You have folks who are abortionists 
saying you can’t defend it. Yet here we 
are defending it. Why? Why are some 
Members so dug in to protect a rogue 
procedure that brutalizes and executes 
a child 3 inches away from constitu-
tional protection? 

I had a debate several years ago on 
this issue. If a child was somehow de-
livered—3 inches from the crown of the 
baby’s head, from the nape of the neck 
to the crown of its head—had actually 
gone through the cervix and the child 
was separated from the mother, they 
wouldn’t argue that you then could kill 
the child. What is it that would allow 
this procedure? 

You heard the Senator from Ten-
nessee, Mr. FRIST, talk about all of the 
complications and all that could go 
wrong with the blind procedure in an 
area of the woman’s body that is very 

susceptible to injury, and where these 
other abortions are performed under 
controlled conditions with sonograms 
and you can see everything that is 
going on. In this case, it is a blind pro-
cedure with a sharp instrument in an 
area that is very vulnerable to injury. 
Why? Why would people continue to de-
fend a harmful procedure, the least safe 
procedure done only by abortionists, 
only in abortion clinics, not taught by 
schools and not done by obstetricians? 
Why? To protect women’s health? No. 
For medical necessity? No. Why? That 
is a question I think needs to be an-
swered. 

What is so sacred here? What is so 
valued? What is it that is very deep in-
side this opposition, that is so impor-
tant that we are willing to risk the 
health of women who are told by their 
doctors this is safe and who listen? The 
doctor-patient relationship is impor-
tant. There is a sanctity to it. But you 
know what. Not every doctor lives up 
to that. 

Many of the people who come here 
and argue for partial-birth abortion 
will be here in a few weeks arguing 
that doctors aren’t worthy in many 
cases of our support and are against 
medical malpractice. These doctors 
who do bad things to patients should be 
hammered. What about these doctors 
who perform indefensible procedures 
that risk the health of women? Why 
aren’t we going after them? Why are 
we protecting them? What is it? What 
is it that is so important that we are 
going to risk women’s health when 
there is no medical necessity to do 
this? Where? It is contraindicated. 

We know the answer to that ques-
tion, don’t we? We can’t even come 
close. We can’t even approach abortion 
as a right in this country because it is 
the supreme right. Anything that even 
approaches mentioning the word ‘‘abor-
tion’’ irrespective of the consequences 
to women, God knows irrespective of 
the consequences to the children, we 
simply preserve this right above all 
rights. 

OK. Maybe we have to argue for a 
procedure that is dangerous. Maybe we 
have to argue for a procedure that is 
going to hurt women. Maybe we have 
to argue for a procedure that is never 
medically necessary. Maybe we have to 
argue for a procedure that is not done 
by obstetricians even though we are 
talking about obstetrics here. We have 
to bite the bullet on this. Yes. 

But do you know what. We are going 
to keep the barbarians away from the 
gates. We are going to keep these peo-
ple away from this absolute right of 
abortion. Whether it costs a few women 
their lives, or it costs the health or re-
productive future of women, you know, 
it is worth it. We can’t erode this right. 

That is what it is all about. That is 
what it is all about. It is not about 
women’s health. There is not one phy-
sician in this country who has come 
and testified that this is about wom-
en’s health because it is not. The AMA 
says it is not. The obstetrician organi-
zations say it is not. No one argues 
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that this is the best procedure. The ex-
pert on third-term abortion said it. He 
is on this side of their issue, by the 
way. But at least he will make the 
claim that he is for women’s health, 
and he will do so honestly, which is 
something that has not been done by 
many of the outside ‘‘experts’’ who 
have argued to keep this procedure 
legal. 

I have chart after chart. I will bring 
them out later. I have six charts going 
through the history of partial-birth 
abortions and showing the absolute 
fabrication put forth by those against 
this ban. 

Oh, the anesthesia would dull the 
pain. Then another person testified 
that the anesthesia and the cervical 
block would kill the baby and there 
wouldn’t be a live delivery. The anes-
thesiologists around the country went 
into panic. Women were hearing about 
it and they would be afraid with their 
delivery if they took anesthesia—that 
there would be a cervical block and 
their child would die. They had to 
backtrack from that. 

The list is long. The facts stand. The 
reason this bill has gotten over 60 per-
cent of the Senate, when probably 40 to 
45 percent of the Senate is pro-life, is 
because this is, as the doctor from Col-
orado said, an indefensible procedure. 

So why? Why are we here? We are 
here because the Supreme Court de-
fended the indefensible. They defended 
the indefensible. We have responded to 
the Supreme Court. 

I hope the Justices read this RECORD 
because I am talking to you. I want 
you to read every time over the last 
few days where I asked somebody to 
come forward with a health exception, 
where there is a medical necessity for 
the health of the mother to use this 
procedure. Read it. Observe the silence. 
I understand the Justices’ feelings on 
the issue of abortion. It is evident from 
your decisions. It is obvious from your 
position. But you can’t ignore the 
facts. Don’t ignore the facts, because 
they are clear. They are as clear as the 
sound of the people coming forward 
with their examples. It is crystal clear. 
There is no sound and there is no rea-
son for a health exception. Take the 
obligation you have seriously because I 
can tell you, the Members of this body 
do. We take our constitutional obliga-
tions dead seriously. The weight of evi-
dence is not just overwhelming, it is 
dispositive. Listen. Learn. Decide just-
ly. 

I yield the floor. 
The PRESIDING OFFICER. The Sen-

ator from Illinois. 
Mr. DURBIN. Mr. President, I ask 

unanimous consent that Senator 
EDWARDS be added as a cosponsor of my 
amendment. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. DURBIN. Mr. President, I lis-
tened carefully to the arguments made 
by the Senator from Pennsylvania. I 
would say the vast majority of the ar-
guments he made had nothing to do 

with my amendment. He has made ar-
guments on behalf of the underlying 
bill, and that is his right. I defend his 
right to do it. But I come back to a dis-
cussion of my amendment. 

The Senator from Pennsylvania has 
argued that because we use the term 
‘‘risk’’ in this amendment that it is so 
hard to understand or define, it really 
does not present any kind of protec-
tion. Let me read it for the record. We 
say in this amendment we will prohibit 
all late-term abortions—that is, abor-
tions after a fetus is viable—unless two 
medical doctors certify—and one has to 
be a nonattending physician, in other 
words, an expert brought in for con-
sultation—that continuing the preg-
nancy would threaten the mother’s 
life—that is fairly straightforward—or 
risk grievous injury to her physical 
health. 

The Senator from Pennsylvania says: 
I just don’t understand what you could 
mean by ‘‘risk grievous injury to her 
physical health.’’ The fact of a preg-
nancy is a risk. 

That certainly is true. But to argue 
that each pregnancy is a risk of griev-
ous physical injury is to overstate it 
and to ignore section 1535 where griev-
ous injury is defined. 

Keep in mind, the doctors who have 
to certify in writing that you are deal-
ing with a viable fetus and there is a 
risk of grievous physical injury have 
their medical licenses on the line. 
Their right to practice medicine is on 
the line. If it is found they have mis-
stated the facts concerning this preg-
nancy, they could lose their medical li-
cense. Do you think a doctor is likely 
to take that lightly? I don’t. A doctor 
is likely to take that seriously. 

Then read what we say about griev-
ous physical injury. We define it as fol-
lows: It means a severely debilitating 
disease or impairment, specifically 
caused or exacerbated by the preg-
nancy or an inability to provide nec-
essary treatment for a life-threatening 
condition. 

There is a limitation which the Sen-
ator from Pennsylvania has not added 
into his argument. Listen to this limi-
tation. The term grievous injury does 
not include any condition that is not 
medically diagnosable or—this is the 
important part—any condition for 
which termination of the pregnancy is 
not medically indicated. 

You have to link up the continued 
pregnancy and the grievous physical 
injury in order to justify this late-term 
abortion. That is a fact. That is clearly 
written. 

For the Senator to dismiss this and 
say, risk of grievous physical injury, 
that doesn’t mean anything, any doc-
tor would sign that, the doctor has his 
medical license on the line as to wheth-
er or not that fetus is viable, as to 
whether or not there really is a threat 
to the woman’s life, as to whether or 
not there is a risk of grievous physical 
injury. His medical license is on the 
line, and it spells it out specifically in 
the amendment. 

To think some doctor is going to just 
say: I will just sign that for my buddy, 
the abortionist, I don’t believe so. Both 
doctors have too much at stake. 

Let me go on to his underlying bill 
where he spent most of his time in ar-
gument. I understand it. The Senator 
from Pennsylvania feels very passion-
ately about this issue. I know it. I have 
listened to him. I believe it, and I re-
spect it. We see it differently, but I re-
spect him for it. 

I have grown weary, and I think the 
people who prepare the CONGRESSIONAL 
RECORD have grown weary of our sub-
mitting into the RECORD a direct rebut-
tal of the statement he repeats on the 
floor over and over and over again. 
Show me one doctor, not an abor-
tionist, but one doctor who tells you 
this is medically necessary. 

Well, I have already submitted them 
for the RECORD: The American College 
of Obstetricians and Gynecologists. 
They have said it. They have said this 
may not be the only procedure to save 
the life or preserve the health of a 
woman, but it may be the best, the 
most appropriate procedure in a par-
ticular circumstance. That is not good 
enough for the Senator from Pennsyl-
vania. 

First, he is mistaken if he does not 
believe obstetricians and gynecologists 
are medical physicians. They are. You 
have to be a medical doctor, board cer-
tified, in order to be part of this Amer-
ican College, and they have said it. 
They have made it clear. They are not 
so-called abortionists, which is a term 
developed here as part of the debate. 
These are people who do many other 
things with their lives, working with 
women for their health as well as for 
the delivery of their children. They 
have said the Senator from Pennsyl-
vania is just wrong. 

They are not alone. This has already 
been entered into the RECORD. I will 
not belabor the point. But Dr. Stewart 
from the University of California at 
San Francisco says the same thing. 
She says, after considering this proce-
dure, this could turn out to be the best 
approach for some women facing very 
serious medical problems related to 
their pregnancy. 

The Senator from Pennsylvania went 
on to say, not one person testified this 
procedure was medically necessary. I 
hasten to remind him, we put it in the 
RECORD early this morning, not one 
person testified because this bill was 
not brought before a committee. This 
bill came directly to the floor without 
any hearings, without any testimony 
from anybody. 

I could stand here and say: Not one 
person testified on behalf of your 
amendment, not one doctor. You 
couldn’t find one single doctor who tes-
tified on behalf of this bill, S. 3. That 
is technically correct because there 
was never a committee hearing. 

So let’s make it clear: Not one doctor 
testified for or against S. 3. This 
amendment came directly to us with-
out any committee testimony. 
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Then the Senator from Pennsylvania 

spends a great deal of time arguing this 
procedure is harmful to women and 
those who are defending it—this is the 
procedure of his bill, nothing to do 
with my amendment—this procedure is 
harmful to women. I want to tell the 
Senator from Pennsylvania I have very 
limited expertise in anything. But be-
fore I came to the Senate, or to Con-
gress, I was a practicing trial lawyer 
and spent many years defending doc-
tors in medical malpractice cases, and 
suing them. I have been on both sides, 
representing plaintiffs and doctors who 
were defendants. So I know a little bit 
about medical malpractice. 

I will tell you this. Can you imagine 
in this day and age any doctor is going 
to take part in a procedure that the 
Senator from Pennsylvania sees as so 
clearly harmful to women? How crazy 
could you be to subject yourself to the 
liability of a woman suing you because 
you chose a procedure that was harm-
ful to her, as opposed to one that was 
safer for her. That just doesn’t pass the 
smirk test. Doctors think twice. We 
hear about defensive medicine. They 
think about procedures and what is the 
safest procedure, the procedure least 
likely to expose them to liability in a 
court of law. 

For the Senator from Pennsylvania 
to suggest these doctors ignore that 
and walk in and practice medicine that 
is harmful to women, without a con-
cern, is to ignore the obvious. Medical 
malpractice cases are found in every 
State in the Union and substantial ver-
dicts result from them. So I argue that 
common sense suggests if this were the 
most harmful procedure, the so-called 
partial-birth abortion, very few doctors 
would ever consider using the proce-
dure and running the risk of exposing 
themselves to a medical malpractice 
case. 

I would like to, if I can for a few min-
utes, go back to my amendment be-
cause most of what the Senator from 
Pennsylvania had to say didn’t relate 
to my amendment at all. Here is where 
I think we come down. The Senator 
from Pennsylvania has had laser-like 
intensity focusing on one abortion pro-
cedure. He is troubled by it; he is 
pained by it. It is clear from his voice 
that it affects him very much, and I re-
spect him for that. Thank goodness 
people fight for their convictions, even 
if I disagree with him on this. Please, I 
say to the Senator, step back and look 
at my amendment in a larger context. 
I am not just prohibiting the procedure 
you find objectionable. I am prohib-
iting that procedure and all other abor-
tion procedures, postviability. So if, in-
stead of using the dilation and extrac-
tion—partial-birth abortion—there is 
an effort to use some other procedure 
to terminate abortion after a fetus is 
viable, it is prohibited by my amend-
ment, except in two specific cases: 
where the life of the mother is at stake 
and where there is a risk of grievous 
physical injury. 

I suggest to the Senator if your goal 
in service on this issue is to limit the 

number of abortion procedures in 
America, reduce the likelihood of abor-
tions being performed, you will achieve 
that goal more with my amendment 
than with your bill. Your bill is strict-
ly focused on one extraordinary and 
rare procedure. Mine is focused on all 
procedures, postviability. You would 
have to say in fairness, just by the sim-
ple numbers of abortion procedures, my 
amendment is going to affect more 
abortion procedures and limit more 
abortion procedures than yours. 

Why am I willing to do this? Because 
despite the fact I am pro-choice, I do 
believe, when it comes to postviability 
abortions, we really should draw a 
straight line. 

My wife and I have been blessed with 
three wonderful kids. It has been a long 
time since we had a new baby in the 
house, and a long time since I watched 
my wife grow large in pregnancy. But I 
can remember the seventh, eighth, and 
ninth months. Most fathers and hus-
bands can. At that point in time, there 
is no doubt about it, your wife is about 
to have a baby and it is very visible 
and, in many cases, she is very great 
with child, as they say. I really believe 
in those cases you should not termi-
nate a pregnancy, except under the 
most extraordinary of situations. That 
is why we spell it out. That is why we 
require two doctors to certify it in 
writing. That is why we say to these 
doctors: Your medical license is on the 
line if you misrepresent the facts of 
this pregnancy. That is pretty serious, 
and that is why people across the abor-
tion spectrum, pro-choice, pro-life, 
have come to this amendment and said 
this is a reasonable approach. 

I am never going to convince my col-
league and friend from Pennsylvania. 
He is passionately focused, laser-like 
focused on this procedure, and I will 
concede to him that, pre-viability, that 
procedure could be used under the Dur-
bin amendment. I think those cases are 
rare. But I hope he will step back for a 
second and be honest about what this 
amendment could achieve. I think it is 
a positive thing. I think it is some-
thing many of us would feel makes real 
progress in dealing with this issue. 

Make no mistake, I have spoken to 
people on the phone today, some of the 
strongest pro-choice organizations. 
They don’t want the Durbin amend-
ment to pass because they feel, as you 
have described, that if you did that, it 
is just the beginning of an exception to 
Roe v. Wade. I don’t think it is an ex-
ception that is inconsistent with Roe v. 
Wade. I think it says we are going to 
consider the health of the mother, but 
only in the most exceptional cir-
cumstances, where grievous physical 
injury is at issue. 

I might also add we did not include 
the phrase ‘‘mental health.’’ As Sen-
ator COLLINS, my cosponsor, said ear-
lier, to say that a woman late in her 
pregnancy—the seventh, eighth, or 
ninth month—argues she is suddenly in 
depression and therefore a viable fetus 
that could survive should be termi-

nated is something I cannot personally 
accept. I am sorry, I cannot accept 
that. I will concede the point that if a 
woman suffering from a serious mental 
illness is suicidal and her life may be 
at risk. That would be the most ex-
treme case, but that would be the only 
linkage I can think of that would jus-
tify the termination of a pregnancy 
that late in the pregnancy. That is the 
only one that comes to my mind. 

So we have made this exception for 
physical health, grievous physical in-
jury, or the life of the mother. I will 
not submit these statements again for 
the RECORD, but I believe ample evi-
dence has been given as part of this de-
bate that the obstetricians and gyne-
cologists say do not pass the under-
lying bill, that medical doctors, such 
as Dr. Stewart, have written letters 
that suggest the same. 

I yield the floor. 
Mr. SANTORUM. Will the Senator 

yield for a question? 
Mr. DURBIN. Yes. 
Mr. SANTORUM. I want to make 

sure the Senator understands the ques-
tion. I have not been asking about 
medically necessity. The quotes you 
have given me have said that it ‘‘ought 
to be the best.’’ Another quote was 
‘‘may be the best.’’ I have not asked for 
someone’s opinion on what ought to be 
or what could be. What I have asked for 
is an example. I wanted a fact cir-
cumstance to be provided as to where 
this would be the best, this would be 
appropriate, this would be medically 
indicated. 

Not in any of the letters I have seen 
entered into the RECORD, or in any tes-
timony, has anybody come forward 
with a factual circumstance that would 
support the general statements that it 
‘‘may be.’’ Well, it may be a lot of 
things, but the point is, there are no 
examples that support the ‘‘may be.’’ 

All I have asked for—and I have not 
received a response—is an example for 
us to look at, to have peer-reviewed, 
and to determine whether there is in 
fact a situation that has heretofore not 
been put in the RECORD, which is an ex-
ample of a medical condition that 
would indicate a partial-birth abortion 
would be indicated to deal with as the 
best alternative. 

Mr. DURBIN. If I may respond to the 
Senator, this is a statement from Viki 
Wilson of California in opposition to 
the bill. She tells of her pregnancy in 
1994. She was expecting Abigail, her 
third child. Naturally, she was excited 
about this. It was 36 weeks into her 
pregnancy, when an ultrasound de-
tected what all of the previous prenatal 
testing failed to detect—an encephalo-
cele. Approximately two-thirds of her 
daughter’s brain had formed outside 
her skull. She says in this statement— 
and I will make it part of the RECORD: 

What I had thought were big, healthy, 
strong baby movements were in fact sei-
zures. 

My doctor sent me to several specialists, 
including a perinatologist, a pediatric radi-
ologist, and a geneticist in a desperate at-
tempt to find a way to save her. But every-
one agreed, she would not survive outside of 
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my body. They also feared that as the preg-
nancy progressed, before I went into labor, 
she would probably die from the increased 
compression in her brain. 

Our doctors explained our options, which 
included labor and delivery, C-section, or 
termination of the pregnancy. Because of the 
size of her anomaly, the doctors feared that 
my uterus might rupture in the birthing 
process, possibly rendering me sterile. The 
doctor also recommended against a C-sec-
tion, because they could not justify the risks 
to my health when there was no hope of sav-
ing Abigail. 

We agonized over our options. Both Bill—— 

Her husband—— 
and I are medical professionals. 

She a registered nurse, he a physi-
cian, so they understood the medical 
risk. 

After discussing our situation extensively 
and reflecting on our options, we made the 
difficult decision to undergo an Intact D and 
E. 

Also known as partial-birth abortion. 
What I am saying to my friend and col-
league from Pennsylvania is this is an 
example, a case, where she had three 
options. Partial-birth abortion was the 
third and chosen for medical reasons, 
reasons for which she said in the state-
ment. 

I ask unanimous consent that the 
statement be printed in the RECORD. 

There being no objection, the mate-
rial was ordered to be printed in the 
RECORD, as follows: 
STATEMENT OF VIKI WILSON, CALIFORNIA, IN 

OPPOSITION TO S. 3 
I urge you to oppose S. 3. I understand that 

this bill is very broad and would ban a wide 
range of abortion procedures. Mine is one ex-
ample of the many families that could be 
harmed by legislation like this. 

In the spring of 1994, I was pregnant and 
expecting Abigail, my third child, on Moth-
er’s Day. The nursery was ready and our 
family was ecstatic. My husband, Bill, an 
emergency room physician, had delivered 
our other children, and would do it again 
this time. Jon, our oldest child would cut the 
chord. Katie, our younger, would be the first 
to hold the baby. Abigail had already become 
an important part of our family. At 36 weeks 
of pregnancy, however, all of our dreams and 
happy expectations came crashing down 
around us. My doctor ordered an ultrasound 
that detected what all of my previous pre-
natal testing had failed to detect, an 
encephalocoele. Approximately two-thirds of 
my daughter’s brain had formed outside her 
skull. What I had thought were big, healthy, 
strong baby movements were in fact sei-
zures. 

My doctors sent me to several specialists, 
including a perinatologist, a pediatric radi-
ologist and a geneticist, in a desperate at-
tempt to find a way to save her. But every-
one agreed, she would not survive outside my 
body. They also feared that as the pregnancy 
progressed, before I went into labor, she 
would probably die from the increased com-
pression in her brain. 

Our doctors explained our options, which 
included labor and delivery, c-section, or ter-
mination of the pregnancy. Because of the 
size of her anomaly, the doctors feared that 
my uterus might rupture in the birthing 
process, possibly rendering me sterile. The 
doctors also recommended against a c-sec-
tion, because they could not justify the risks 
to my health when there was no hope of sav-
ing Abigail. 

We agonized over our options. Both Bill 
and I are medical professionals (I am a reg-

istered nurse and Bill is a physician), so we 
understood the medical risks inherent in 
each of our options. After discussing our sit-
uation extensively and reflecting on our op-
tions, we made the difficult decision to un-
dergo an Intact D and E. 

It was important to us to have Abigail 
come out whole, for two reasons. We could 
hold her. Jon and Katie could say goodbye to 
their sister. I know in my heart that we have 
healed in a healthy way because we were 
able to see Abigail, cuddle her, kiss her. We 
took photos of her. Swaddled, she looks per-
fect, like my father, and Jon when he was 
born. Those pictures are some of my most 
cherished possessions. 

The second reason for the intact evacu-
ation was medical: Having the baby whole al-
lowed a better autopsy to be performed, to 
give us genetic information on the odds of 
this happening again. 

Losing Abigail was the hardest thing that 
has ever happened to us in our lives, but I am 
grateful that Bill and I were able to make 
this difficult decision ourselves and that we 
were given all of our medical options. There 
will be families in the future faced with this 
tragedy. Please allow us to have access to 
the medical procedures we need. Do not com-
plicate the tragedies we already face. Oppose 
S. 3. 

Mr. SANTORUM. Mr. President, the 
fact is, Viki Wilson testified at a Sen-
ate Judiciary Committee hearing in 
November of 1995. Viki Wilson, as the 
Senator from Illinois said, was in her 
ninth month of pregnancy when she re-
ceived an abortion. According to Mrs. 
WILSON’s testimony, the death of her 
daughter Abigail was induced inside 
the womb: 

My daughter died with dignity inside my 
womb, after which the baby’s body was deliv-
ered head first. 

At this Judiciary Committee hear-
ing, Senator HATCH suggested to Mrs. 
WILSON that her abortion was not a 
partial-birth abortion as defined by the 
bill. Mrs. WILSON responded: 

It is true, if you take it verbatim. You 
know, my daughter did die in the womb. 

That is not an example, No. 1, of par-
tial-birth abortion because she did not 
have one and, No. 2, that she is not a 
medical professional. She is a reg-
istered nurse, and as my wife is a 
nurse, my mom is a nurse, please do 
not get me wrong, nurses are wonderful 
health professionals, and I have a tre-
mendous amount of respect for them. I 
love them personally. To suggest that 
in her testimony, which you just 
heard—and it was not a partial-birth 
abortion, but even if it was, to suggest 
that her testimony was somehow a de-
cision by the medical community or a 
physician putting forward a case by 
which the physician said this was the 
best option, this was medically nec-
essary, and that other options were less 
desirable, this just does not make the 
case, which I keep coming back to the 
point that the case has not been made. 

Some of my colleagues say: Why do 
you keep asking this question? Some-
one is going to come forward with 
something. After 7 years, you figure 
out no one is going to come forward be-
cause there are no cases, and no med-
ical professional worth their salt would 
come forward and say something they 

know is not true because they are 
going to be reviewed by umpteen obste-
tricians and gynecologists who will 
come forward with the medical peer-re-
viewed research that indicates this pro-
cedure is not medically indicated, that 
it is not necessary, and it is not in the 
best health interest of the mother. 

It is brutal, and as the Senator from 
Tennessee, our leader, said today, the 
only advantage he can think of to a 
partial-birth abortion is the certainty 
of a dead baby. That is the advantage. 
It is that you know by thrusting those 
scissors into the base of the skull and 
feeling—because the doctor has the 
baby in his or her hand. I just find it to 
be remarkable, from the standpoint of 
a physician who can hold a live baby 
who would otherwise be born alive, a 
baby who could survive outside the 
womb, in many cases, and while hold-
ing that child, take the sharp, long 
Metzenbaum scissors and thrust it into 
the base of the baby’s skull. 

I know many people have felt living 
beings die in their presence, whether it 
is a pet or a variety of different living 
animals, and the feeling when life 
rushes out, you know it. You feel it. 
The baby is moving. All of a sudden, as 
Brenda Shafer, the nurse who testified, 
said, the baby’s arms and legs spring 
out, tensing up because of the shock to 
the system and then falling limp. Life 
evaporated, leaving this little child. 
And then to take those scissors and 
open them up—open them up—to 
stretch out the base of the skull, as the 
Senator from Tennessee described, to 
rupture the cranial cavity, to create a 
hole big enough to insert a suction 
catheter. 

Why? Why is this procedure needed? I 
keep coming back to the question. It 
has not been answered because there is 
no answer. That is why the health ex-
ception is not needed, because it is out-
side the scope of Roe v. Wade, and we 
have clarified the other problem the 
Supreme Court noted, which is the 
vagueness of definition. We have a 
much more detailed definition. It can-
not be confused. 

The Senator from California keeps 
coming to the floor and suggesting 
other medical procedures would be cov-
ered by this current definition. Again, 
I ask the Senator from California to 
come to the floor and tell me what pro-
cedure would be covered by this defini-
tion. So far, the answer to that has 
been silence. 

On the two points the Court had 
trouble with the Nebraska statute, 
there has been no response. I suggest 
there is no response because we have 
solved these problems, and that is why 
this legislation is constitutional. 

I yield the floor. 
The PRESIDING OFFICER. The Sen-

ator from Ohio is recognized. 
Mr. DEWINE. Mr. President, this is 

the third time I have taken the oppor-
tunity to talk about partial-birth abor-
tion, and each time I have addressed 
the Members of the Senate, I have tried 
to cite some of the medical experts in 
this field. 
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It has been pointed out that, with the 

exception of one Member of the Senate, 
we are not doctors. I certainly am not 
a doctor, but I have tried to cite the 
experts and have tried to help build a 
record for anyone who looks at the pro-
ceedings to help them understand what 
the basis for the Senate’s ultimate de-
cision will be. I want to continue that 
practice tonight. 

It is certainly true, as has been 
pointed out on the Senate floor, that 
we did not hold hearings on this bill, 
but over the last few years, we have 
had a series of hearings in both the 
Senate and the House of Representa-
tives on this very issue. We have heard 
many witnesses. We not only have had 
the opportunity to hear the witnesses 
in the Senate and the House in the Ju-
diciary Committees, but we also, of 
course, have had the opportunity to 
read journals, read news articles, and 
other sources of information. 

Very briefly, what I would like to do 
tonight is add to some of the citations 
I have already made and talk about the 
question that my colleagues have been 
talking about, and that is whether or 
not partial-birth abortion is ever medi-
cally indicated. I submit to my col-
leagues the evidence is very clear that 
partial-birth abortion is not medically 
indicated. It is never medically indi-
cated. Therefore, a medical exception 
is simply not needed. 

It is important to cite what several 
OB/GYN doctors have said about this 
horrific procedure. These medical doc-
tors, these experts, will tell us this 
abortion procedure is brutal, it threat-
ens the life of the mother, and it is just 
plain unnecessary and inhumane. 

I will take a few minutes tonight to 
read to my colleagues some of the tes-
timony from doctors who, for years, 
have been saying this procedure is, in 
fact, wrong. In a House of Representa-
tives hearing on September 27, 1995, 
these doctors testified that partial- 
birth abortion is not sound science. I 
ask my colleagues to listen to what 
several of them had to say. 

First, Dr. Donna Harrison, then the 
chair of the Department of Obstetrics 
and Gynecology at the Lakeland Med-
ical Center in Michigan, stated: 

There is no data or any proposed reliable 
data to show that this has a lesser incidence 
of maternal morbility or mortality than the 
standard prostaglandin termination. Indeed, 
any surgeon can tell you that when you put 
a sharp instrument into a body cavity, there 
is a always the risk of perforating that 
organ. As an obstetrician, I can testify that 
this procedure has no medical indication 
over standard, recognized and tested proce-
dures for terminating a pregnancy. 

It is a hideous travesty of medical care and 
should rightly be banned in this country. 

Dr. Pamela Smith, former Director of 
Medical Education, Department of OB/ 
GYN, at Mt. Siani Medical Center in 
Chicago and a member of the Associa-
tion of Professors of Obstetrics, had 
this to say: 

Partial-birth abortion is not a standard for 
care for anything. In fact, partial-birth abor-
tion is a perversion of a well-known tech-

nique . . . used by obstetricians to deliver 
that is considered to impose a significant 
risk to maternal health when it is used to 
deliver a baby alive, suddenly become the 
‘‘safe method of choice’’ when the goal is to 
kill the baby? In short, there are absolutely 
no obstetrical situations encountered in this 
country, which require a partially delivered 
human fetus to be destroyed to preserve the 
life or health of the mother. 

When I described the procedure of partial- 
birth abortion to physicians who I know to 
be pro-choice, many of them were horrified 
to learn that such procedure was even legal. 

Dr. Nancy Romer, then a Clinical As-
sociate Professor at Wright State Uni-
versity and Chair of the Department of 
Obstetrics at Miami Valley Hospital in 
Ohio, said this: 

There is simply no data anywhere in the 
medical literature in regard to the safety of 
this procedure. There is no peer review or ac-
countability of this procedure. There is no 
medical evidence that the partial-birth abor-
tion procedure is safer or necessary to pro-
vide comprehensive health care for women. 

To add to this, Dr. Lewis Marola, 
then Chair of the Department of Ob-
stetrics at St. Clare’s Hospital in Sche-
nectady, NY, said the following: 

The conversion of a fetus presenting a 
vertex to a breech position, as in the partial- 
birth abortion, is capable of causing an 
abrubtion of the placenta and amniotic fluid 
embolism. This is a dangerous and life- 
threatening situation. Never, ever, in our 30 
years of practice, have my colleagues or I 
seen a situation which warrants the imple-
mentation of partial-birth abortion. Person-
ally, I cannot imagine why a practitioner 
would want to resort to such barbaric tech-
niques when other, recognized methods are 
available. 

Dr. Joseph DeCook, once a Fellow at 
the American College of Obstetricians 
and Gynecologists, said the following 
at a press briefing in 1996: 

Reaching into the uterus to pull the baby 
feet first through the cervix—the second step 
[of the procedure]—‘‘is a very dangerous pro-
cedure,’’ ‘‘frightening’’ because of the chance 
that it might ‘‘tear the uterus.’’ This is the 
‘‘reason it was abandoned 30 or more years 
ago.’’ There is also the danger of ‘‘perfo-
rating the uterus’’ with the instrument used 
to grab the baby’s leg. Such a tear or per-
foration could result in severe hemorrhage, 
necessitating immediate hysterectomy to 
save the life of the mother. 

Dr. Cutis Cook, from the Michigan 
State College of Human Medicine, said 
this: 

To my knowledge, and in my experience, 
this particular procedure described as par-
tial-birth abortion is never medically nec-
essary to preserve the life or future fertility 
of the mother and may, in fact, threaten her 
health or well-being or future fertility. In 
my opinion—and, I think, in the opinion of 
the medical literature and other specialists 
in my field—the fact remains that there are 
choices and there are alternatives to the par-
tial-birth abortion procedure that do not re-
quire the use of what has now been dem-
onstrated as a potentially dangerous and 
completely unstudied and unnecessary pro-
cedure. 

I can go on, but the testimony from 
medical doctors is very clear. They 
know in their heart and in their minds 
that this procedure is not appropriate. 
It is never necessary. I would like to 
conclude tonight with what Dr. Joseph 

DeCook once said. He said that the par-
tial-birth abortion procedure ‘‘sounds 
like science fiction. It ought to be 
science fiction.’’ 

I think that says it all. The testi-
mony from these medical doctors is 
very clear. I have cited other doctors 
the other two times I have been in the 
Chamber, and when I come back later, 
I will cite other doctors. But the evi-
dence is abundantly clear that partial- 
birth abortion, as my colleague from 
Pennsylvania has pointed out, is never 
medically indicated. At no time have 
the proponents of this procedure been 
able to come to the floor and cite any 
specific example where anyone has 
been able to say that it was truly medi-
cally indicated. 

I yield the floor. 
The PRESIDING OFFICER. The Sen-

ator from Pennsylvania. 
Mr. SANTORUM. Mr. President, I 

pay tribute to the Senator from Ohio 
who was in the Chamber until about 
this hour last night laying out very 
clearly, very succinctly, the legal, 
moral, ethical, and medical evidence as 
to why this procedure should be banned 
and why this Senate should feel com-
fortable, from all of those perspectives, 
in passing this legislation. 

He has done an outstanding job, a 
thorough job. He has been an invalu-
able ally in the Senate in making the 
case, hopefully convincing case, to 
hopefully a clear majority of our col-
leagues, that we should proceed, maybe 
as early as tomorrow, in passing this 
legislation. 

I thank the Senator from Ohio for his 
outstanding work and his obvious com-
mitment to this cause. 

I wanted to respond to the Senator 
but I got sidetracked. The Senator 
from Illinois mentioned something at 
the end of his talk, and I focused on 
that and I forgot to respond to a couple 
of other points he made with respect to 
his amendment. 

I focus on the two problems, again, 
and respond to his defense of his 
amendment. He defended his amend-
ment and spent the entire time talking 
about the grievous physical injury, 
grievous injury that could result, that 
would be the exception for his ban on 
late-term abortions. 

I have concerns because of the issue 
of risk, and I don’t want to repeat that. 
But what he did not talk about, as big 
or if not a bigger hole in this legisla-
tion, is the whole issue of viability. I 
believe the Senator—and I will check 
the record on this, and if I am wrong, 
I apologize. I believe the Senator from 
Illinois suggested that the physician 
certify that a child is not viable, and if 
there was a determination that the 
child was viable, he could lose his li-
cense. I don’t see that in the legisla-
tion. I don’t see a second doctor over-
seeing the issue of viability. It is clear 
from the reading of the language that 
the second doctor can review the risk 
of serious injury but is not responsible 
under the legislation for reviewing the 
issue of viability. 
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So we have, again, before we even get 

to the issue of injury or health risk, we 
have the issue of the abortionist deter-
mining whether the baby about to be 
aborted is viable. Since most partial- 
birth abortions and most abortions, 
generally, occur prior to viability, and 
most abortions, even late-term abor-
tions, occur in the 20th, 26th, 27th 
week, very few occur 30-plus weeks 
where viability rates are very high. We 
are talking here about giving the abor-
tionist, certainly in the case of partial- 
birth abortions, an unreviewable deci-
sion that even in the cases of 35 weeks 
there may be—I have not looked at the 
literature because it is, I agree, a rare 
circumstance—I suggest there are 
probably some instances where you can 
conclude the child is not viable for 
some reason, even at that stage. 

What the Senator from Illinois has 
done is create a standard of viability 
that is not reviewable, and certainly 
with the case of partial-birth abor-
tions, and I know his amendment pur-
ports to cover more than that, it cov-
ers even a very small subset of those 
abortions that we are talking about. 

Mr. DURBIN. Will the Senator yield? 
Mr. SANTORUM. I am happy to 

yield. 
Mr. DURBIN. At the risk of reading 

what has been read many times: 
It shall be unlawful for a physician to in-

tentionally abort a viable fetus unless the 
physician prior to performing the abortion— 

(1) certifies in writing . . . 

The premise of this amendment is vi-
ability. 

Now, I will concede the point, there 
are fetuses in the 35th week and later 
that are not viable, will never survive 
outside the womb. But the premise 
here is the fact that you must be deal-
ing with a viable fetus in order for this 
prohibition to apply and for the excep-
tions to be applied, as well. 

For the Senator to continue to ig-
nore this clear language, I have to say 
I am prepared to defend what is written 
here. I am not prepared to defend what 
the Senator refuses to read. 

Mr. SANTORUM. Reclaiming my 
time, is the Senator from Illinois stat-
ing that legislation requires a second 
opinion on the issue of viability? 

Mr. DURBIN. It says: 
An independent physician who will not per-

form or be present at the abortion and who 
was not previously involved in the treatment 
of the mother certifies in writing that, in his 
or her medical judgment based on the par-
ticular facts of the case, the continuation of 
the pregnancy would threaten the mother’s 
life or risk grievous injury to her physical 
health. 

This is not your so-called abor-
tionist. This is an independent physi-
cian. 

Mr. SANTORUM. I did not hear the 
word ‘‘viable’’ in that second defini-
tion. There was no term— 

Mr. DURBIN. May I ask the Senator 
a question? The Senator is understood 
to be a practicing attorney; is that 
true? 

Mr. SANTORUM. That is correct. 
Mr. DURBIN. I ask the Senator to 

pause and think about that for a mo-

ment. If a doctor called you and said: 
Attorney Santorum, there has to be a 
second opinion here on whether this 
mother’s pregnancy should be termi-
nated postviability, late term, what do 
you suggest? 

I think the first thing you would ask 
is: What is the penalty if you are mis-
taken? 

Oh, I could lose my license, face a 
penalty of $100,000 or $250,000. 

I think Attorney Santorum and At-
torney Durbin would say to this doctor: 
Wait a minute. Let me sit down and 
talk to you. Are you prepared to stand 
behind the fact that this is a viable 
fetus? Are you prepared to stand be-
hind the fact that there is a threat to 
life here? Because if you are not, stay 
away from us. 

Mr. SANTORUM. Reclaiming my 
time, you ask: Are you prepared to 
stand behind the fact this is a viable 
fetus? Yet your amendment does not 
say that. Your amendment does not 
say the second physician has to certify 
to viability. 

What your amendment says is they 
have to certify that there is a risk— 
that word that I have trouble with, a 
‘‘risk,’’ a risk, not a substantial risk, 
not a verifiable risk, but a risk of 
grievous injury. 

So your amendment does not deal 
with the independent physician second- 
guessing the determination by the doc-
tor that this is a viable fetus. So we do 
not even get to the issue of risk if the 
doctor says it is not viable. If the doc-
tor says it is not viable, no one is look-
ing over his shoulder because your ban 
does not apply. So nobody is coming in 
and saying: Well, I understand you can 
say you are heavy handed with this 
doctor. We have a doctor, Dr. Hern, 
who will certify under oath that every 
pregnancy is a risk, that he can look at 
any pregnancy and find a substantial 
risk, and the nexus you spoke about 
under the legislation. This is the per-
son who read the entire text of your 
amendment and said he is willing to do 
so in every circumstance. 

Setting that aside, we do not even 
get to that if the doctor determines no 
viability, correct? Is that correct? 

Mr. DURBIN. I say that it is a condi-
tion to even— 

Mr. SANTORUM. The condition is 
not a reviewable condition. 

Mr. DURBIN. It is certainly review-
able. 

I say to the Senator from Pennsyl-
vania, having sat across the desk from 
many physicians whom I represented, 
and sued, believe me, trust me, they 
are not going to stick their neck out, 
put their medical license on the line, 
unless there is certainty in their mind 
that they comply with the statute. 

The suggestion by the Senator— 
Mr. SANTORUM. The Senator from 

Illinois just said the statute does not 
apply if the physician certifies it is not 
viable. So the statute does not apply if 
the license is not on the line. But your 
statute does not say that. You may 
want to say that, but it does not say 
that. 

Mr. DURBIN. I say to the Senator, I 
hope you understand that you and I 
come to this from a different perspec-
tive. Your perspective is one abortion 
procedure. You are prepared to not ac-
cept, but to tolerate other destructions 
of the fetus in abortion, but not this 
one, which troubles you greatly. 

I don’t deal with that aspect. I deal 
with postviability, that is, late-term 
abortions, of all types. And there is the 
distinction. 

If the Senator is saying to me: ‘‘You 
do not cover fetuses that are not via-
ble,’’ guilty as charged. This amend-
ment does not address the fetus that is 
not viable. 

Mr. SANTORUM. I appreciate that. 
Let me reiterate for the record, I do 
not question—and I mean this with all 
sincerity—I do not question the sin-
cerity of the Senator from Illinois. I 
know because many on his side have 
voted against his amendment who 
agree with him on the position of abor-
tion. So I truly do recognize the Sen-
ator is attempting to find some middle 
ground. 

With all due respect, I just don’t be-
lieve you have gotten there, but I do 
not question you have attempted to do 
so. 

The point I am trying to make is the 
whole operation of your statute does 
not apply unless the physician claims 
viability. If the physician doesn’t 
claim viability, then your statute 
doesn’t apply. I am a physician. I say— 
and under the Supreme Court a physi-
cian can abort a child under any cir-
cumstances for any reason up until the 
time of separation. So I have no legal 
liability out there. Outside of your 
amendment, I have no concern about 
my license, a lawyer, anything. 

So all I have to say is this child is 
not viable. If I make the claim this 
child is not viable—I don’t care if it is 
39 weeks and 5 days. If I say it is not 
viable, your statute does not apply. If 
your statute does not apply, I am in 
the clear. So that is the concern I have, 
that you leave the determination of vi-
ability to the physician. 

Mr. DURBIN. Can I ask—at least 
make a point here for the Senator from 
Pennsylvania? If he would be kind 
enough to read section 1532 of the pen-
alties, under offenses: First offense, 
section (b), second offense, section (c). 
Note that it says: 

Upon a finding by the court the respondent 
in an action commenced under subsection (a) 
has knowingly violated a provision of this 
chapter, the court shall notify . . . 

And it goes on to say medical license 
at stake, fine at stake. 

Now, if you will turn back to read 
section (a) you will find 1531, section 
(a) includes viability of fetus. 

So if a doctor has misrepresented— 
for example, if there is medical evi-
dence the fetus was viable and the doc-
tor went ahead and performed an abor-
tion, arguing, ‘‘Well, it wasn’t viable,’’ 
and in so doing has misrepresented the 
medical facts, he can have his license 
revoked and face the penalty. That is 
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what it says, section (a). It doesn’t go 
down to subsection (1) and (2); it says 
subsection (a), which includes viability 
of the fetus. 

What we are driving at is this, I 
would say to the Senator from Penn-
sylvania. Under this language I don’t 
think I am going to get endorsed by 
any medical group that is going to 
stand up and say what a great amend-
ment, Senator DURBIN, because it puts 
an extraordinary burden on doctors 
who want to be involved in these abor-
tions. But I think that burden is mer-
ited when we are dealing with these 
particular circumstances. 

Mr. SANTORUM. I would just sug-
gest to the Senator from Illinois, hav-
ing read this, having read the ref-
erence—not criminal but civil pen-
alties could apply—it still leaves via-
bility, No. 1, undefined; and, No. 2, 
solely at the discretion of the abor-
tionist. You can say there is other evi-
dence. But particularly when most of 
these abortions are performed, most 
late-term abortions are performed—the 
question of viability is a percentage. 
You can talk to most obstetricians and 
they will tell you the determination of 
viability is very difficult. Frankly, you 
leave it unreviewable from the stand-
point of the act. 

You say someone could bring a suit 
or someone could bring charges. The 
question is, Who would bring the 
charges? That is another story. But 
nevertheless, someone could. But to be 
able to prove a child is viable when you 
have up through early 30 weeks a per-
centage that are not, I think is a very 
steep task, and one that would not, I 
believe, dissuade. Certainly in the area 
where most late-term abortions are 
performed, the percentage is high 
enough that any abortionist could 
come forward and say this child, I just 
didn’t believe it could live, and that as 
long as they did so with a reasonable 
judgment, you have no opportunity. 
You have no standard. You really do 
leave this very much wide open. I 
would just argue it does not accom-
plish what you want. 

Again, there may be a handful of 
abortions that would fall under this in 
terms of a court or somebody saying 
because of the advanced—38, 39, 37 
weeks we would have—there is a pre-
sumption of viability. But there is no 
presumption of viability in this stat-
ute. There is no presumption of viabil-
ity, I believe, in any statute I am 
aware of. So if there is no presumption, 
then you have a very difficult task 
proving viability when you are not the 
physician at the time, there, doing the 
procedure. 

Even if we get past the viability 
issue, which I believe we have not got-
ten past, you have this whole issue of 
risk of grievous injury to her physical 
health. I would again argue that the 
word ‘‘risk’’ leaves open a wide area, a 
wide berth for opportunity for physi-
cians to get around this problem. 

I just refer you to not just Warren 
Hern, but we have other physicians, 

other abortionists who have come for-
ward and said they would come forward 
certifying that, under your statute, 
they read your language and said they 
would feel comfortable under that lan-
guage. I suggest there are still prob-
lems here. 

Again, I respect the Senator for his 
desire to deal with this issue, but I just 
don’t believe his amendment hits the 
mark. 

Mr. President, I am going to depart 
from conversation on the Durbin 
amendment and I will not talk any-
more about it this evening. If the Sen-
ator wants to stay some more and talk 
about it, I am just going to talk gen-
erally on the bill. 

I do not want to tell the Senator it is 
8:30, if he wants to go home, he can go 
home, but I am going to make just 
some general comments on the bill. 
Then I intend to wrap up. 

If the Senator would like to make an-
other comment for a few minutes? OK. 
Then I will just proceed. 

I will be brief because I know the 
Presiding Officer has been in the chair 
a long time and we have students here 
who want to get out before 9 o’clock so 
they can be in class tomorrow morn-
ing, so I want to make sure they are 
not deprived of their educational op-
portunities. I will do my best to finish 
before 9 o’clock. 

When I came to the floor years ago to 
debate this issue, we talked a lot about 
the impact of abortion in this country; 
as Senator BROWNBACK said earlier, the 
cheapening of the value of human life 
that has occurred as a result of legal-
ized abortion. That was amplified 
greatly by this particular procedure, 
this brutal procedure in which the 
child, a living child is all but born, 3 
inches from legal protection under the 
Constitution, and then treated so bru-
tally, so harshly. 

I talked about the culture and how 
the culture is implicated in this, and 
how the medical profession is impli-
cated in this. We hear so much talk 
about obstetricians wanting to keep 
these legal, but you would be hard- 
pressed in many communities to find 
obstetricians because of legal liability 
and all the problems associated with 
that. 

In fact, the indication I talked about 
a few years ago was a classic case in 
point of obstetricians’ insensitivity to 
life, compounded with their fear of 
legal liability. It is a pretty potent 
combination for any child with a dis-
ability in utero. It leads a lot of doc-
tors to head out of town and not want 
to deliver children with any kind of 
fetal abnormality. Mothers who have 
children with fetal abnormality really 
do have trouble finding doctors who 
will treat because of the fear of litiga-
tion and because of this sense that, 
well, you know, let’s just have an abor-
tion. You don’t want to be hassled with 
this child who may have multiple dif-
ficulties or problems. Certainly I don’t 
want to have to deliver a child who has 
multiple problems because you can 

blame me for some of this, or I can be 
dragged into lawsuits. 

So we have a real coarsening, from 
both the litigation end and, I would 
argue, from the abortion end of this 
issue dealing with the very children 
the other side uses to legitimize or at-
tempt to legitimize the procedure of 
partial birth. 

For these hard cases—these hard 
cases are not cases where the woman’s 
life or health is in danger, but where 
the child’s prognosis is poor because of 
multiple abnormalities—trisomy 13 
was one example, aencephaly was, I 
think, another example, or 
hydrocephaly. There are all sorts of ex-
amples out there where children who 
have very severe birth defects are sort 
of shoved aside by our health care sys-
tem, because of insensitivity to life 
compounded with the fear of legal li-
ability, the one such case which I 
talked about in great detail was the 
case of Donna Joy Watts. Donna Joy 
came here to the Senate. In fact, her 
mother sat up in the galleries. Donna 
Joy was not allowed to sit in the gal-
leries because she wasn’t old enough. 
Under the rule, we were not permitted 
to bring her into the gallery. 

She is a little girl who is a true mir-
acle. 

Very briefly, 7 months into her preg-
nancy, Lori Watts and her husband, 
Donny, learned through a sonogram 
that their child would not be normal. 
She went to see a genetic counselor. 
Unfortunately, there are far too many 
genetic counselors in this country. The 
genetic counselor quickly referred her 
for an abortion saying that their child 
had hydrocephalus, which is water on 
the brain; and that as a result of the 
water buildup, brain development was 
not normal because of pressure on the 
brain. As a result, their child would ei-
ther die shortly after birth or would be 
living a ‘‘horrible life.’’ 

One of these genetic counselors sug-
gested what would be a partial-birth 
abortion. 

They didn’t know that they were 
being referred for an abortion when 
they were referred to the doctor. But 
they were. They rejected that option. 
Through their faith and through their 
love of their child in the womb, they 
made the decision that if their child, 
Donna Joy, was hurting and was sick, 
they would act like parents who have a 
child that is hurting and sick. You do 
everything you can to help your child. 
It is a natural parental reaction. It is a 
very difficult reaction. It is very dif-
ficult to deal with these circumstances. 
But it is the instinct to first want to 
see what you can do to help your child, 
even if things look hopeless. 

I have given the example many 
times. When parents find out their 7- 
year-old is stricken with leukemia 
which may be fatal, or diagnosed as 
fatal, I don’t think the immediate re-
action of most parents is, well, let us 
execute him to put him out of his mis-
ery. The immediate reaction is, What 
can we do to fight? What can we do to 
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help this child survive? How can we 
rally around him or her to fight this 
problem that has confronted our fam-
ily? Thankfully, many parents respond 
like Donny and Lori Watts. They were 
advised to see a specialist in high-risk 
obstetrics. I will not go through all of 
the details, but I can tell you that they 
went to hospitals and practice after 
practice. Practices simply wouldn’t see 
them. They wouldn’t see Lori because 
of her high-risk pregnancy and because 
of high risk in the sense that their 
daughter had severe abnormalities. 

Eventually, they were able to find a 
doctor at the University of Maryland 
who agreed to monitor the pregnancy. 
And through a C-section, Donna Joy 
was born on November 26, 1991. She had 
very serious health consequences. 

This is a picture of her. You can see 
the size of her head. It was large as a 
result of the hydrocephalus. 

The Watts family lives in 
Greencastle, Pennsylvania. 

Seven months into her third preg-
nancy, Lori Watts learned that her 
child would not be ‘‘normal.’’ Through 
a sonogram, Lori and her husband 
Donny learned that their child had a 
condition known as hydrocephalus—an 
excessive amount of cerebrospinal fluid 
in the skull, also known as ‘‘water on 
the brain.’’ 

Lori’s Ob-Gyn made an appointment 
for her to see a doctor billed as a ‘‘ge-
netics counselor’’ at a clinic. When 
Lori Watts phoned the clinic to get di-
rections and ask what they planned to 
do, the staff member told her that 
most hydrocephalic ‘‘fetuses’’ do not 
carry to term so they would terminate 
the pregnancy. When she asked how 
they could do an abortion so later in 
the pregnancy, she was told that the 
doctor could use a ‘‘skull-collapsing’’ 
technique—what we refer to as a par-
tial-birth abortion. Appalled, Lori 
promptly canceled the appointment. 
When Donny Watts demanded to know 
why they had been referred to a facil-
ity that performs abortions, their Ob- 
Gyn explained that he thought he had 
referred them to a different doctor at 
that same clinic—a doctor who would 
have suggested ways to keep the child 
alive. The Wattses were stunned to re-
alize that the clinic offered both life 
and death—depending on which staff 
doctor you happened to speak with. 

Their Ob-Gyn then advised the 
Wattses to see a specialist in high-risk 
obstetrics. They never expected the 
cavalier treatment they received from 
the medical community. Doctors at 
Johns Hopkins University, Union Me-
morial Hospital, and the University of 
Maryland Hospital in Baltimore were 
quick to dismiss their baby’s chances 
for survival and even suggested that if 
the child lived, she would be ‘‘a burden, 
a heartache, a sorrow.’’ According to 
Donny Watts, ‘‘They wouldn’t even 
give her a chance.’’ Instead, they urged 
Lori to abort the baby to protect her 
own health and future fertility. Med-
ical staff at Johns Hopkins would not 
even see Mrs. Watts. When she ex-

plained her situation over the tele-
phone, she was urged to have an abor-
tion. The Watts family received similar 
treatment from a perinatologist and a 
specialist in high-risk and severe ab-
normalities at Union Memorial Hos-
pital. This perinatologist advised Mrs. 
Watts to have an abortion and claimed 
that without a neo-natal intensive care 
unit NICU, Union Memorial could not 
care for this sort of child. After mak-
ing her own inquiries, however, Mrs. 
Watts learned that Union Memorial did 
in fact have a NICU. The Wattses next 
appealed to the University of Maryland 
high-risk obstetrics clinic, where the 
attending physician told Mrs. Watts 
she needed an abortion because the 
‘‘fetus’’ had occipital meningoencepha-
locele—part of the brain was devel-
oping outside the skull. 

Still determined to save their child, 
Lori and Donny Watts continued edu-
cating themselves about their baby’s 
abnormalities and searching for a doc-
tor who would perform the delivery. Fi-
nally, another doctor at the University 
of Maryland agreed to monitor the 
pregnancy. Through a Caesarean deliv-
ery, the Watts’ third daughter, Donna 
Joy, was born on November 26, 1991. 

Yes, Donna Joy was born with seri-
ous health problems. And like any lov-
ing parents, the Wattses expected the 
medical community to work tirelessly 
to help their new baby survive. They 
were greatly disappointed to discover 
that many members of the hospital 
staff treated Donna Joy with the same 
apathy, pessimism, and callousness 
after her birth. For instance, the 
Wattses were alarmed that doctors 
waited three days to implant a shunt 
to drain excess fluid from the baby’s 
head. In prenatal consultations with a 
perinatologist, they had learned that 
the shunt should have been implanted 
as soon after the delivery as possible. 

To add insult to injury, hospital staff 
made no attempt to feed Donna Joy in 
the traditional sense. Doctors at the 
University of Maryland believed that 
Donna Joy’s deformities would prevent 
her from sucking, eating or swal-
lowing. Because of a neural tube defect 
that made feeding her difficult, Donna 
Joy received only IV fluids for the first 
days of her life. Lori refused to give up. 
Initially, she literally fed breast milk 
to Donna Joy with a sterilized eye 
dropper, to provide sustenance. Then, 
at two weeks of age, the shunt failed, 
and Donna Joy was readmitted to the 
hospital for corrective surgery. When a 
tray of food was delivered to her hos-
pital room by mistake, Lori had a 
brainstorm. She mashed the contents 
together and created her own food for 
the newborn with rice, bananas, and 
baby formula. She fed this mixture to 
the baby one drop at a time with a 
feeding syringe. 

Unfortunatley, Donna Joy’s fight for 
life became even more complicated. At 
two months of age, she underwent an 
operation to correct the occipital 
meningoencephalocele. At four 
months, a CT scan revealed that she 

also suffered from lobar- 
holoprosencephaly—a condition which 
results from incomplete cleavage of the 
brain. She was also suffering from epi-
lepsy, sleep disorders, and continued 
digestive complications. In fact, the 
baby’s neurologist conveyed to a col-
league, ‘‘We may have to consider 
placement of a gastronomy tube in 
order to maintain her nutrition and 
physical growth.’’ The baby was still 
hydrocephalic and could not hold her 
head up. Furthermore, the baby was 
suffering from apenea—a condition in 
which spontaneous breathing stops. 

Then, at eighteen months of age, 
Donna Joy had another brush with 
death. She had suffered from encepha-
litis—inflammation of the brain— 
throughout the summer. Donna Joy de-
veloped amnesia, tore at her face and 
eyes, and could not talk or walk. Her 
recovery was—miraculously, I would 
suggest—facilitated when Lori Watts 
popped a tape into her VCR at random. 
The tape happened to contain an epi-
sode of the television show Quantum 
Leap in which the show’s star, Scott 
Bakula, sings a song. Upon hearing 
Bakula’s rendition of ‘‘Somewhere in 
the Night,’’ Donna Joy showed the first 
signs of responsiveness in months. 

At two years of age, Donna Joy had 
already undergone eight brain oper-
ations. Although most of these oc-
curred at the University of Maryland 
Hospital, in one case doctors had to 
perform surgery at the child’s bedside 
with local anesthesia. Finally, the fam-
ily received good news about Donna 
Joy’s prospects. Donna’s neurologist, 
who re-examined the child after a sei-
zure in September, 1996, noted that at 
four and one half years, Donna Joy 
could speak, walk, and handle objects 
fairly well. He also thanked a colleague 
‘‘ . . . for the kind approval for follow- 
up and allowing me to re-assess this 
beautiful young child, who is remark-
ably doing very well in spite of such a 
significant malformation of the brain.’’ 

Before Donna Joy moved to Pennsyl-
vania, Maryland Governor Parris 
Glendenning honored her with a Cer-
tificate of Courage commemorating her 
fifth birthday. Mayor Steve Sager, of 
Hagerstown, Maryland, proclaimed her 
birthday Donna Joy Watts Day. Mem-
bers of the Scott Bakula fan club have 
sent donations and Christmas presents 
for the Watts children. People from 
around the world who have learned 
about Donna Joy on the Internet have 
also been moved to write and send 
gifts. But perhaps most important, the 
Watts’ determination has inspired a 
Denver couple to fight for their little 
boy under similar circumstances. 

There is a lot of talk on the other 
side about partial birth abortions being 
necessary to preserve future fertility— 
indeed, one doctor cautioned Lori 
Watts that her fertility could be com-
promised if she chose not to have a par-
tial birth abortion. Well, in June 1995 
Lori and Donny Watts experienced the 
joy of welcoming another child— 
Shaylah—into the family. Like many 
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children, Shaylah has asthma, but is 
otherwise healthy. Furthermore, Lori 
Watts experienced no similar complica-
tions with this pregnancy. 

The story of Donna Joy Watts con-
tinues to inspire the public. The child 
that nobody gave a chance to live is 
now 11 years old. She has outlived her 
original prognosis by a decade. She 
continues to battle holoprosencephaly, 
hydrocephalus, cerebral palsy, epi-
lepsy, tunnel vision, and Arnold-Chiari 
Type II Malformation—which pre-
vented development for her medulla 
oblongata. 

Donna Joy visited my office just a 
few weeks ago with her mother, father, 
and two of her sisters. She is now being 
home schooled with her sisters. She is 
very active outside of school too. She 
has taken a gym class where her favor-
ite activities are running track and 
playing soccer. While she may tire a 
little bit faster than the other kids, 
there is no question that she keeps up 
with them and follows the rules of the 
games. Her teacher has said how very 
proud she is of how Donna has excelled 
in class. She has also taken art classes, 
where she particularly likes painting 
and beadwork. She loves music, and 
her church wanted me to know how 
much they love having Donna in their 
choir. She is active in not only her 
church choir, but also actively partici-
pates in her Sunday school class. The 
picture we have here is from a few 
years ago when Donna Joy was flower 
girl in her aunt’s wedding, one of 2 
weddings Donna Joy was in that sum-
mer. And she continues to add to her 
collection of movie star memorabilia. 
Oh, and she recently made an appear-
ance on the Donahue Show with her 
mom Lori. 

So far, Donna Joy sounds like a pret-
ty normal kid. But let me tell you a 
little bit more about her. Donna Joy is 
also very thoughtful about the needs of 
others. In her Sunday school class, she 
will stop and help the younger children 
who might be struggling with doing 
their crafts. She helps out around the 
house—without complaining! Donna 
Joy regularly helps a local shop pack 
up their extra cloths for shelters for 
abused women, shelters for the home-
less, and for orphanages in Romania. 
Not only that, but with her sisters and 
mother, she regularly visits the elderly 
in nursing homes. She finds out which 
of them hasn’t had a visitor in a while 
and then plays games and sings with 
them. This little girl once described as 
‘‘a burden, a heartache, a sorrow’’ is in 
fact a beautiful, lively child who is now 
caring for the needs of others. 

Donna Joy’s pastor recently sent me 
a letter expressing his appreciation of 
Donna Joy’s life. Pastor David Rawley 
noted that ‘‘had Donna Joy’s parents 
followed the advice of several physi-
cians and aborted this child, our com-
munity and church would have been 
bereft of an absolute treasure.’’ He re-
ferred to himself as ‘‘a member of the 
community which benefits from her 
life.’’ I think he raises an important 

point. We never know ahead of time 
the impact that one life—in this case, 
Donna Joy’s—will have on a family, on 
a community, or for that matter, the 
world. Lori wrote me the other day to 
say, ‘‘Donna Joy never put my life at 
risk. She’s only made it better! 

Let me say again that Donna Joy 
went through an enormous amount of 
medical procedures—shunts. She suf-
fered from epilepsy, sleep disorders, di-
gestive complications, a variety of dif-
ferent complications that came with 
the condition that she had in utero. 
She suffered from encephalitis, an in-
flammation of the brain. She was 18 
months of age and had all sorts of prob-
lems—amnesia, tore at her face and 
eyes, couldn’t walk or talk. She was 
not given much chance of recovery. 
And then a miracle happened. Donna 
Joy liked the television show, ‘‘Quan-
tum Leap’’ and the show’s star, Scott 
Bakula. She would perk up when he 
sang a song. She would light up. She 
was responsive. By putting the tape in 
and continuing to stimulate her, she 
was able to come through this and sur-
vive. 

She underwent eight brain operations 
by the age of 2. She incurred a lot. She 
was a great inspiration to me in pur-
suing this cause because she was proof 
that these children who are unwanted, 
who are wanted up to a point and then 
unwanted, unfortunately—because of 
their abnormality, they become un-
wanted and a subject for an abortion. 

This is a hard case, a crisis preg-
nancy, as someone described, that 
turned out for the best. 

In previous discussions I talked 
about cases that didn’t turn out so 
well. Subsequent to this debate and the 
publishing of my wife’s book about our 
son, Gabriel Michael, whose case did 
not turn out as well as Donna Joy 
Watts, many people have talked to 
Karen and to me about their own per-
sonal stories, and their own crises that 
they had to go through and deal with. 
They talked about the difficulties that 
were presented and how happy they 
were looking back that they saw it 
through; supporting and loving their 
child up until natural death; and the 
healing experience that they endured 
as a result of the pain that was brought 
upon them. 

Donna Joy is a good story. Donna 
Joy is someone who survived. All these 
obstacles were placed in front of her. 
But she lived despite what everyone 
said was an impossible situation. We 
have a recent picture of her. 

This is Donna Joy in a recent pic-
ture. She served as a flower girl in a 
wedding. I understand she was in two 
weddings that summer. She has had 
health problems and continues to have 
some. She has difficulties. Having six 
little children at home, I know all 
about those difficulties and challenges 
that each individual child brings. But 
she is a fighter. She is an inspiration to 
all the moms and dads who are going to 
confront a difficult pregnancy—a preg-
nancy as some would suggest which 

will go awry. Maybe 1 percent, 10 per-
cent, 5 percent, some small percentage 
of the people who had Donna Joy’s con-
dition will survive as well as she is. 
But she did because her parents be-
lieved in her. They didn’t accept the 
culture that said: You don’t need this 
birth. It is too much for you. 

I am sure Lori and Donny would say 
this is too much at times, as any par-
ent would. But here is a real-life situa-
tion with hopelessness. But occasion-
ally there comes hope. 

As bad as it can be, if you have trust 
in your instincts and you follow those 
instincts to love and support and nur-
ture the child whom God has given 
you, as a gift—it may not be as you 
open the package what you expected it 
to be, but it is nonetheless a gift; and 
you have to search, many times, for 
meaning from the gift, as Karen and I 
have—but search and you will find the 
gift. 

In Lori and Donny’s case, the gift is 
obvious. She is a beautiful girl, who 
wrote me a letter. I would like to read 
that letter into the RECORD. She wrote 
it on March 6. She said: 

Dear Senator SANTORUM, 
I think abortion is very mean. I am very 

glad that my Mom and Dad did not let me 
die. I like to sing Karen Carpenter songs. I 
like to play with my best friend Mariam. I 
love my family and my church. My favorite 
actor is Scott Bakula. I love pizza! I love my 
puppy. Please tell the President and the 
other Senators that I want to be a T.V. star, 
and a pilot, and a U.S. Senator. Please tell 
them I want to live! 

She is an example of the triumph of 
the human spirit that is far too often 
snuffed out by this brutal procedure. 
This brutal procedure not only snuffs 
out so much human potential, but its 
very presence in our society affects our 
spirit. It dulls our senses. It makes us 
less aware of the world around us be-
cause it is another thing we just have 
to block off, because we certainly can-
not think, as we go through the day, of 
the dozen or so—maybe a few less, 
maybe a few more—of these procedures 
being performed on little babies, as the 
Kansas report says, with healthy moth-
ers, healthy children. 

If we thought every day about what 
partial-birth abortion is and the horror 
it brings to these little children, we 
would have trouble going home. So we 
just put it aside. We bury it someplace, 
as we bury so much else, and it hardens 
us. It takes a little breath of spirit out 
of us and makes us a less caring and 
loving culture, less sensitive to the 
needs and wants of our neighbors, and 
particularly the little children. 

We have already seen it. Not only the 
1.3 million abortions in this country, 
but we see it in people such as Peter 
Singer, who talks about children being 
killed after they are born, up to a year 
now, he says, because they really don’t 
know who they are, and so it really 
doesn’t matter. We kill them at that 
age. They have no sense of self. In some 
cases they may be in pain, so we need 
to alleviate pain. 

See, that is absurd. Well, 40 years 
ago, this procedure that I described 
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was considered too absurd to be legal 
in America, and it is. 

So much that coarsens society is 
done just a little bit at a time, just on 
the fringes, just on the edges. And par-
tial-birth abortion is just on the fringe, 
just on the edge, but yet coarsening 
our society, robbing us of the spirit, 
telling the world that we are not the 
country that we proclaim to be. And it 
is not even medically necessary. 

I would ask my colleagues, tomor-
row, if we get to a final vote, to sup-
port this language as is, not to pass 
any amendments to this bill. I encour-
age a very strong and robust vote, to 
send a message to America that this 
does offend us, and that this does 
coarsen our society, and we need to 
stop it, at least here. 

Mr. President, I yield the floor. 
The PRESIDING OFFICER. The Sen-

ator from Illinois is recognized. 
Mr. DURBIN. Mr. President, I will be 

brief, no more than 5 minutes. 
I will just say, I listened to the Sen-

ator’s remarks. I know the Senator has 
gone through some personal trials and 
tragedies in his family. I am aware of 
that. And I respect the Senator for not 
only his strength, but for that of his 
wife and all his family in enduring 
these trials. Many of our families have 
been through similar trials. 

I will tell you—and I am sure you 
will not be surprised; and I bet you will 
identify with this—some of the most 
heartening things I do are my visits to 
children’s hospitals and seeing these 
parents, many of whom have children 
with serious health problems, who 
show such courage and such determina-
tion. It is a miracle to watch them and 
to see a child finally survive and pros-
per, as this beautiful little girl whose 
portrait the Senator brought to the 
floor. 

It is a testament to God and a testa-
ment to the strength of the people who 
just do not give up when their children 
are at stake. I think that is the right 
thing to do. God has blessed me and my 
wife with three great kids, and a grand-
son to boot. 

I will tell you, though, it troubles me 
that we end this debate on a day when 
we had a chance to offer across Amer-
ica health insurance to pregnant moth-
ers who have no health insurance, so 
that they could have the best chance to 
give birth to a healthy baby, that we 
had that chance earlier in Senator 
PATTY MURRAY’s and Senator HARRY 
REID’s amendment—a chance to offer 
them health insurance. That amend-
ment was defeated. It was defeated on 
a 49 to 47 vote. Three Republicans 
joined us in voting for the amendment. 

I do not understand this: To have 
such depth of feeling and emotion for 
children, to have the medical resources 
to turn out like this beautiful little 
girl, and then to vote against that 
amendment; to vote against an amend-
ment which offered health insurance. 
How can you possibly rationalize that 
we would have such determination to 
provide these medical resources, and 

when Members were given a chance 
today, they voted no. They voted no. 

I believe this admiration, this 
strength of families, particularly of the 
ones I visit in hospitals, has to be put 
in context. These families have hope 
because they have access to the great 
hospitals, the great minds, the great 
doctors, medicine, and technology. 
Think of the despondency of the family 
with a sick child and no health insur-
ance, nowhere to turn, begging—beg-
ging—in an emergency room for just 
any attention whatsoever. 

So I would say my belief is that a 
commitment to family, a commitment 
to children, goes beyond the abortion 
issue. It goes to the basic issues of 
health care and health insurance. We 
had a chance today with the Murray 
amendment to do something about it. 
Sadly, we failed. 

I hope another day will come. I hope 
those who opposed it today saying, oh, 
it wasn’t in the budget, and we are 
going to save that for the budget reso-
lution debate, will say the same thing 
next week when the budget resolution 
comes to the floor. I hope they will join 
me and others and show that this com-
mitment to kids, this commitment to 
parents, this commitment to hope goes 
beyond the debate on abortion. 

I yield the floor. 
f 

MORNING BUSINESS 
Mr. SANTORUM. Mr. President, I 

ask unanimous consent that the Sen-
ate proceed to a period of morning 
business. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

f 

TRIBUTE TO RAUL ELIZONDO DAY 
Mr. REID. Mr. President, our atten-

tion if focused right now on Iraq and on 
our troops—the men and women on the 
front lines who are protecting us. 

But we have always had men and 
women on the front lines protecting 
us—right here at home. They are our 
police officers, and they fight a war 
against crime every day. 

I’d like to talk about one of those of-
ficers today—Raul Elizondo, of the 
North Las Vegas Police Department. 

Raul Elizondo went to the same high 
school I did—Basic High School in Hen-
derson, NV. He was a member of the 
championship wresting team there. 

He went to the University of Nevada, 
Las Vegas, and then joined the North 
Las Vegas Police Department. 

We have some outstanding officers in 
North Las Vegas, but Raul Elizondo 
quickly distinguished himself as one of 
the best. 

He was known for going above and 
beyond the call of duty, and for getting 
personally involved in his community. 
He even helped get Christmas and 
birthday presents for children on his 
patrol beat. 

In 1994, Raul Elizondo was named 
‘‘Police Officer of the Year’’ by his col-
leagues in the North Las Vegas Police 
Officer Association. 

That same year, he got a special 
commendation from the Chief of Police 
at the Annual Policeman’s Ball. 

Two months later he was killed in 
the line of duty. 

This Thursday, March 13, will be 
Raul Elizondo Day in North Las Vegas. 

Officers from the North Las Vegas 
Police Department will go to the ele-
mentary school that’s now named after 
Raul Elizondo. They will read to stu-
dents there, and help with classes, and 
eat lunch with kids. 

Then in the afternoon they will have 
an assembly and a parade. 

I wish I could be there with them. 
But on Thursday, while I’m here on the 
Senate floor, I’ll be thinking about ev-
eryone involved. 

I will be thinking about the police of-
ficers, who will be carrying on Raul 
Elizondo’s tradition of being a role 
model for the community—as well as a 
law officer. 

I will be thinking about Raul 
Elizondo’s family—his mother Ann, his 
sister and his two brothers. 

I will be thinking about the officers 
of the North Las Vegas Police Depart-
ment, who still live with the pain of 
losing a colleagues and a friend. 

And I will be thinking of the police 
officers all over the country, and the 
sherrif’s deputies, and the FBI agents, 
and my old department—the Capitol 
Police. I’ll remember how they put 
themselves on the front lines every day 
to keep me and my family safe. I’ll 
offer my thanks for their sacrifice and 
my prayers for their safety. I hope you 
will join me. 

f 

LOCAL LAW ENFORCEMENT ACT 
OF 2001 

Mr. SMITH. Mr. President, I speak 
about the need for hate crimes legisla-
tion. In the last Congress Senator KEN-
NEDY and I introduced the Local Law 
Enforcement Act, a bill that would add 
new categories to current hate crimes 
law, sending a signal that violence of 
any kind is unacceptable in our soci-
ety. 

I will describe a terrible crime that 
occurred April 8, 2002 in Northern Vir-
ginia. Two men beat a tow truck driver 
on the Beltway near Washington, D.C. 
The tow truck driver, who is Iranian, 
stopped on the highway to assist two 
men who appeared to be in need of 
help. After the driver stopped, the two 
men punched and choked him while 
calling him racist names. 

I believe that Government’s first 
duty is to defend its citizens, to defend 
them against the harms that come out 
of hate. The Local Law Enforcement 
Enhancement Act is a symbol that can 
become substance. I believe that by 
passing this legislation and changing 
current law, we can change hearts and 
minds as well. 

f 

COST OF WAR WITH IRAQ 
Mr. DODD. Mr. President, earlier 

today the Committee on Foreign Rela-
tions held a hearing about U.S. plans 
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for humanitarian relief and reconstruc-
tion of Iraq, in the event we choose to 
use force to disarm that country. Sen-
ator LUGAR, the Chairman of the Com-
mittee did a superb job of assembling a 
panel of experts to talk about the var-
ious issues associated with that sub-
ject, including what such initiatives 
are likely to cost and how much assist-
ance we can expect from other govern-
ments, international relief agencies 
and non-governmental organizations. 

The Committee learned a great deal 
from our witnesses. We had a very good 
discussion of the range of costs we may 
be looking at to pay for not only U.S. 
military action, but humanitarian re-
lief and the longer term reconstruction 
of Iraq—and the costs are likely to be 
substantial—even under relatively op-
timistic assumptions. 

I was very disappointed that no ad-
ministration representatives were 
present to take part in the Commit-
tee’s deliberations. While the witnesses 
we heard from today were excellent 
and are certainly well qualified experts 
who could credibly speculate on the 
costs of these operations and other re-
lated matters, they aren’t the people 
who are planning the U.S. operations 
in Iraq. 

Let me say, that my comments are 
not meant as a criticism of Senator 
LUGAR, the Chairman of our Com-
mittee. He rightly identified the two 
key administration officials who are 
most knowledgeable on this matter— 
Andrew Natisos, USAID Administrator, 
and retired General Jay Garner, Direc-
tor of the newly established Office of 
Reconstruction and Humanitarian As-
sistance at the Pentagon—two key in-
dividuals in any humanitarian relief 
and reconstruction effort in Iraq. The 
administration declined to make them 
available this morning. 

That is deeply troubling to me. 
I have to believe that the administra-

tion’s reluctance to make its rep-
resentatives available to the Com-
mittee was because they would have 
been asked some hard questions, in-
cluding the range of cost estimates 
that they have been working with as 
they plan for military action, humani-
tarian relief and the longer turn recon-
struction of Iraq. 

I don’t think the Committee would 
have found it very credible to hear 
from these witnesses that such a range 
of costs has yet to be developed, when 
we are just days away from war with 
Iraq. Nor would we have found it cred-
ible to hear that national security con-
cerns prohibited them from sharing 
this information, particularly as 
USAID has just sought public bids from 
five major U.S. construction firms for 
$900 million in contracts for recon-
struction projects in Iraq—including 
for restoration of water systems, road-
ways, ports, hospitals and schools. 

Mr. President, are we saying that pri-
vate American construction companies 
can be privy to details of U.S. recon-
struction plans, but the Congress and 
the American people cannot? Who is 
paying the bills here anyway? 

Perhaps the administration’s unwill-
ingness to provide these witnesses had 
something to do with the timing of the 
hearing. Could it be that the adminis-
tration did not want to make public 
those cost numbers just as the Senate 
and House are about to begin debate on 
the FY 2004 Budget Resolution? 

How can this body or the House have 
a credible debate on the FY 2004 budget 
without knowing what war and the 
aftermath of that war with Iraq is like-
ly to cost? 

How can this body have a credible de-
bate about the FY 2004 budget without 
knowing what the total cost of our so 
called diplomatic efforts to persuade 
governments to allow the U.S. to sta-
tion military troops within its terri-
tory, or cast favorable votes at the 
U.N. Security Council will reach? 

The answer quite simply is, we can-
not. 

Mr. President, it would appear that 
we are on the eve of going to war. This 
is a very solemn moment for our Na-
tion. The Congress and the American 
people need to have a full under-
standing of all that is involved in doing 
so, including what it will cost and the 
sacrifices that may be required in 
other areas. It is time for this adminis-
tration to stop playing games and poli-
tics with this critically important 
issue. 

I would say to the administration it 
is time to come clean and tell the 
American people what they are going 
to have to pay for our military actions 
in Iraq and for nationbuilding in the 
aftermath of that conflict. 

f 

THE NATIONAL AQUATIC INVASIVE 
SPECIES ACT OF 2003 

Mr. DEWINE. Mr. President, last 
week, I joined several of my colleagues 
in introducing the National Invasive 
Species Council Act, which addresses 
how the Federal Government would co-
ordinate itself in combating aquatic 
and terrestrial and aquatic invasive 
species. I was also pleased last week to 
join my colleagues in introducing the 
National Aquatic Invasive Species Act 
of 2003, NAISA. 

The National Aquatic Invasive Spe-
cies Act of 2003 would reauthorize the 
Non-indigenous Aquatic Nuisance Pre-
vention and Control Act, which Con-
gress first passed in 1990 to better deal 
with the invasion of zebra mussels in 
the Great Lakes. The Great Lakes are 
still plagued by invasive species. In 
fact, over 160 non-indigenous species 
have been established in the Great 
Lakes since the 1800s. 

The economic damage that invasive 
species, like the zebra mussels, 
Eurasion Ruffe, purple loosestrife, sea 
lamprey, and so many more cause to 
the Great Lakes is quite high. The 
zebra mussel has raised the cost of 
doing business for raw water users in 
the Great Lakes region by $24 million 
per year, and the Fish and Wildlife 
Service estimates that the economic 
impact to industries nationwide from 

zebra mussels over the next 10 years 
will be $5 billion dollars. The Eurasian 
Ruffe, another invasive species that 
fortunately has been found in just a 
couple ports in the Great Lakes, is es-
timated to cost the Great Lakes fish-
ery $119 million if it spreads through-
out the system. Considering that the 
value of the Great Lakes fishery is ap-
proximately $4 billion per year, I be-
lieve that Congress needs to take the 
next important steps to minimize the 
risk of new invasions into the Great 
Lakes. 

NAISA would improve the Great 
Lakes aquatic invasive species pro-
gram by authorizing the State Depart-
ment to pursue a reference to the 
International Joint Commission, IJC, 
to analyze the prevention efforts in the 
Great Lakes. Last fall, the IJC released 
its 11th biennial Great Lakes Water 
Quality Report, and in that report, the 
IJC recommended this reference. Be-
cause controlling invasive species in 
the Great Lakes is an international ef-
fort, it is necessary for the IJC to re-
view, research, conduct hearings, and 
submit to the United States and Can-
ada a report that describes the success 
of current policies of governments in 
the United States and Canada having 
jurisdiction over the Great Lakes. 

Our bill also would improve and ex-
pand upon the dispersal barrier project 
in the Chicago Ship and Sanitary 
Canal. The dispersal barrier was origi-
nally authorized in the National 
Invasive Species Act of 1996, and the 
project became operational in 2002. The 
electric barrier is proving to be effec-
tive in preventing the movement of 
carp up and down the canal, but this 
barrier is imperfect. This canal sup-
ports maritime commerce, and finding 
a permanent solution to preventing the 
inter-basin movement of invasive spe-
cies is important. Therefore, NAISA 
would authorize the construction of a 
second barrier in the canal and man-
date other improvements to this 
project so that if an invasive species 
breeches one barrier, there would be a 
backup barrier. Additionally, NAISA 
expands the barrier authority so that 
the Corps and the Fish and Wildlife 
Service would study additional water-
ways that would be good candidates for 
a dispersal barrier. 

To address the largest pathway of 
invasive species introduction—ballast 
water—NAISA would establish a na-
tionwide mandatory ballast water 
management program that would apply 
to ships entering the Great Lakes sys-
tem. Because these ships still contain 
small amounts of unpumpable water 
that may contain organisms, ballast 
water management practices would 
help address the problem of ‘‘No Bal-
last On Board’’ or ‘‘NOBOB’’ vessels, 
which are ships that enter the Great 
Lakes reporting no ballast on board. 
By encouraging the regular flushing of 
sediments from ballast tanks in Great 
Lakes ships, management practices 
can further reduce the likelihood of 
new invasions. 
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Ships operating exclusively in the 

upper four Great Lakes, Superior, 
Michigan, Huron, and Erie, do not in-
troduce invasive species into the Great 
Lakes, so it would be unnecessary to 
expect the lake carriers to comply with 
the mandatory ballast water manage-
ment program. However, all ships, in-
cluding those in the Great Lakes, 
would be required to have an Invasive 
Species Management Plan on-board 
outlining ways to minimize transfers 
on a ‘‘whole ship’’ basis and to abide by 
best management practices. Also all 
ships constructed after 2006 must have 
ballast technology on-board. 

Finally, NAISA would include new 
authority to set up procedures for 
screening importations of live aquatic 
organisms to ensure that potential 
invasive species are not intentionally 
introduced into the Great Lakes Sys-
tem. I was very surprised to learn that 
currently, there are no processes for 
screening aquatic organisms that are 
shipped to this country. Our bill would 
direct the Invasive Species Council to 
develop a set of screening guidelines 
for federal agencies to use to determine 
whether a planned importation of a 
live organism from outside the country 
into the United States should proceed, 
and if so, whether that importation 
should be conditioned. 

This is a very good bill with bipar-
tisan, bicameral support. Though it is 
national in scope, the bill improves 
upon the existing authorities relating 
to the Great Lakes, which is vital to 
my home State of Ohio. Aquatic nui-
sance species are a threat to biodiver-
sity, an economic burden, and a danger 
to human health. So I urge my col-
leagues to support the quick passage of 
this legislation. 

f 

FBI’S RECENT FAILURES IN CHILD 
PORNOGRAPHY ENFORCEMENT 

Mr. LEAHY. Mr. President, I rise to 
speak about an unfortunate string of 
events that may set back the Depart-
ment of Justice in fighting child por-
nography. Unfortunately, it appears 
that recklessness by DOJ prosecutors 
and FBI investigators may result in 
child pornographers being set free all 
over the Nation. We cannot afford such 
mistakes in our efforts to protect our 
children. 

The fight against child pornography 
is an important and laudable goal. 
Child pornography victimizes real chil-
dren and scars them for life. That is 
why I joined Senator HATCH in intro-
ducing the PROTECT Act, S.151, which 
passed the Senate this month by a vote 
of 84–0 and now awaits action in the 
House. I urge the House to pass this 
bill swiftly as we wrote it and as it 
unanimously passed the Senate. That 
way we can quickly get prosecutors the 
tools they need to win these cases. 

The scars of the children who are vic-
timized by child pornography can be 
that much longer in healing when the 
power of the internet is misused to 
spread their images to a worldwide au-

dience with the click of a mouse. The 
internet also provides child pornog-
raphers with greater anonymity, allow-
ing them to exploit children from the 
perceived safety of their bedrooms and 
basements. It is crucial to pierce this 
veil of safety to deter child pornog-
raphy. Those who victimize our chil-
dren must be made to understand that 
they will be held accountable when 
they are caught. 

With that accountability comes de-
terrence, and only through deterrence 
will our children actually be safer. By 
the same token, the failure to make a 
conviction stick when the FBI does 
catch a child pornographer emboldens 
all child pornographers in carrying out 
their criminal activity. Whenever child 
pornographers see one of their own 
‘‘beat the rap,’’ their perception that 
they can victimize the innocent with 
impunity is reinforced. 

Last March, the Attorney General 
and FBI Director announced with great 
fanfare the ‘‘Operation Candyman’’ ini-
tiative. This investigation was billed as 
one of the most extensive child pornog-
raphy stings in history. According to 
the FBI’s March 18, 2002 press release, 
it involved all 56 FBI Field offices, 
nearly every U.S. Attorney’s Office 
across the country, and the DOJ’s 
Criminal Division. A major part of the 
investigation was accomplished by the 
FBI’s completion and dissemination of 
a centralized search warrant affidavit 
that was slightly adapted and used in 
numerous jurisdictions to search the 
residences of suspects in the case. 
Thus, most all the Operation 
Candyman searches—and the admissi-
bility of the evidence obtained through 
them—depend on the validity and accu-
racy of this centralized FBI affidavit. 

Many arrests resulted from these 
searches. As the Attorney General said 
at the time he announced the oper-
ation, he wished this case to serve as 
an example ‘‘to others that we will find 
and prosecute those who target and en-
danger our children.’’ 

Unfortunately, this case may set the 
wrong kind of example. The DOJ has 
now admitted that its key affidavit— 
the one that it sent all over the coun-
try to conduct searches and gather evi-
dence—contained false information. 
Two judges so far, one in Missouri and 
one in New York, have thrown out the 
evidence obtained from searches in this 
case. Because of the DOJ’s admitted 
false statements, more cases are in 
peril within Operation Candyman. 
More importantly, as the Attorney 
General acknowledged at the time he 
announced the operation, other child 
pornographers may well take their cue 
from the FBI’s failures in this case. 

We all want to stop child pornog-
raphy, but we must do so within the 
bounds of the Constitution. Otherwise, 
dangerous predators end up back on 
the street and our children are still at 
risk. In this case, two separate judges 
have found that the FBI acted reck-
lessly and DOJ admitted that it pro-
vided false information in its nation-
ally circulated affidavit. 

It is all well and good to have press 
conferences and give catchy names to 
investigative efforts, but public rela-
tions is not enough. Press releases 
must be accompanied by an effective 
law enforcement campaign. Otherwise, 
instead of trumpeting success, we high-
light failure. If we concentrate on the 
fundamentals and bring successful 
cases, there will be enough credit for 
everyone. That course alone will make 
our children safer. 

Mr. President, I ask unanimous con-
sent that a copy of a New York Times 
article discussing this matter be print-
ed in the RECORD. 

There being no objection, the mate-
rial was ordered to be printed in the 
RECORD, as follows: 

[From the New York Times, Mar. 7, 2003] 
JUDGE DISCARDS F.B.I. EVIDENCE IN INTERNET 

CASE OF CHILD SMUT 
(By Benjamin Weiser) 

A federal judge in Manhattan has thrown 
out the government’s evidence in an Internet 
child pornography case involving a Bronx 
man, in a ruling that could imperil scores of 
related prosecutions around the country. 

The judge, Denny Chin of Federal District 
Court, ruled that the F.B.I. agents who had 
prepared a crucial affidavit had ‘‘acted with 
reckless disregard for the truth.’’ The ruling, 
dated Wednesday, was released yesterday, 
the same day that a federal judge in St. 
Louis, Catherine D. Perry, ordered evidence 
suppressed in a related case. Judge Perry, 
too, cited false statements in the affidavit. 

The F.B.I. affidavit claimed that anyone 
who had signed up to join the Internet group 
at the center of the investigation automati-
cally received child pornography from other 
members through an e-mail list. 

This claim was used to obtain search war-
rants for the homes and computers of people 
who had joined the group, known as 
Candyman. The bureau later conceded that 
people who had signed up for the group— 
which also included chat sites, surveys and 
file sharing—could opt out of the mailing list 
and did not automatically receive pornog-
raphy. 

As a result, Judge Chin ruled, investiga-
tors would not have been justified in search-
ing the home and computer of the Bronx 
man, Harvey Perez, who had signed up for 
the Candyman group but did not send or re-
ceive e-mail messages containing images. 

‘‘In the context of this case, a finding of 
probable cause would not be reasonable,’’ 
Judge Chin wrote. Most subscribers to the 
group—part of a larger site known as 
eGroups—elected to receive no e-mail, Judge 
Chin said. The eGroups site, which was ac-
quired by Yahoo, and the Candyman group 
are no longer in operation. 

Operation Candyman was announced with 
great fanfare a year ago by Attorney General 
John Ashcroft. 

Thus far, more than 1,800 people have been 
investigated, and more than 100 arrested, an 
F.B.I. spokeswoman said. There have been 
around 60 convictions, many as a result of 
guilty pleas, she added. Some defendants 
have admitted to molesting children, offi-
cials have said. 

A Justice Department spokeswoman, 
Casey Stavropoulos, said yesterday that the 
two court rulings were being reviewed. ‘‘The 
department remains committed,’’ she said, 
‘‘to vigorously investigating and prosecuting 
the purveyors and distributors of child por-
nography.’’ 

Defense lawyers in the cases praised the 
rulings. Nicole Armenta, who represents Mr. 
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Perez, said: ‘‘The fact that someone visited a 
Web site, and you don’t know if they did 
anything wrong, can’t be a reason to go into 
their home and seize their computer.’’ 

Daniel A. Juengel, a lawyer for Gregory 
Strauser, the defendant in the St. Louis 
case, called the rulings ‘‘a major victory for 
the Fourth Amendment,’’ which protects 
against illegal searches and seizures. Mr. 
Juengel said he believed the decisions would 
significantly change how the Justice Depart-
ment handled search warrants involving 
Internet crime, and how judges looked at af-
fidavits in such cases. 

The F.B.I. spokeswoman had no comment 
on the rulings, or on the agents’ actions, and 
said that the agents would also have no com-
ment. One agent, Geoffrey Binney, has left 
the F.B.I., and did not return a message left 
at his office seeking comment. 

It could not be learned yesterday how 
many Candyman prosecutions have relied on 
the affidavit in question, but it appears that 
there could be many challenges. 

Judge Chin noted that 700 copies of a draft 
version of the affidavit were sent to F.B.I. of-
fices around the country for use in the inves-
tigation. In New York, federal prosecutors in 
Manhattan and Brooklyn announced last 
July that 10 people, including Mr. Perez, 
were being charged in the Candyman inves-
tigation. 

Without the false statement in the affi-
davit, Judge Chin said, all that remained was 
the allegation that Mr. Perez had subscribed 
to a Web site where unlawful images of child 
pornography could be downloaded. 

‘‘If the government is correct in its posi-
tion that membership in the Candyman 
group alone was sufficient to support a find-
ing of probable cause, then probable cause 
existed to intrude into the homes’’ of several 
thousand people, merely because their e-mail 
addresses were entered into the Web site, 
Jude Chin wrote. 

‘‘Here, the intrusion is potentially enor-
mous,’’ the judge added. ‘‘Thousands of indi-
viduals would be subject to search, their 
homes invaded and their property seized, in 
one fell swoop, even though their only activ-
ity consisted of entering an e-mail address 
into a Web site from a computer located in 
the confines of their own homes.’’ 

f 

DISTURBING DEVELOPMENTS IN 
THE REPUBLIC OF GEORGIA 

Mr. CAMPBELL. Mr. President, as 
cochairman of the Commission on Se-
curity and Cooperation in Europe, I am 
concerned by a myriad of problems 
that plague the nation of Georgia a 
decade after restoration of its inde-
pendence and nearly eleven years after 
it joined the Organization for Security 
and Cooperation in Europe, OSCE. 
Among these pressing concerns that I 
would like to bring to the attention of 
my colleagues is the ongoing violence 
against non-Orthodox religious groups, 
as well as allegations of torture per-
petrated by Georgian security officials. 

Concerning religious freedom, the 
situation in Georgia is one of the worst 
in the entire 55-nation region consti-
tuting the OSCE. Georgia is the only 
OSCE country where mobs are allowed 
to attack, violently and repeatedly, 
minority religious groups with com-
plete impunity. Most recently, on Jan-
uary 24th, worshipers and clergy were 
assaulted and beaten in a mob attack 
on the Central Baptist Church in 
Tbilisi, where an ecumenical service 

was to have taken place. While police 
did eventually intervene, no arrests 
were made, and the planned ecumeni-
cal service between Baptists, Armenian 
Apostolic Church, Catholics and 
Lutherans was canceled. While I am 
pleased President Shevardnadze did 
issue a decree calling for a full inves-
tigation, to date no action by police or 
the Prosecutor General has taken 
place. 

During the past three years of esca-
lating mob violence, the Jehovah’s 
Witnesses have experienced the major-
ity of attacks, along with Baptists, 
Pentecostals, and Catholics. Sadly, vic-
tims from throughout the country have 
filed approximately 800 criminal com-
plaints, and not one of these has re-
sulted in a criminal conviction. The 
mob attacks are usually led by either 
Vasili Mkalavishvili, a defrocked Geor-
gian Orthodox priest, or Paata 
Bluashvili, the leader of the Orthodox 
‘‘Jvari’’ Union. Often the police and 
media are tipped off in advance of an 
attack—probably so that the media can 
arrive early and the police can show up 
late. The brazen leaders of these at-
tacks have even given television inter-
views while mob brutality continues in 
the background. 

In response to this ongoing campaign 
of violence against members of minor-
ity faiths, the leadership of the Hel-
sinki Commission and other members 
of the Senate and House have been in 
correspondence with President 
Shevardnadze on numerous occasions. 
Congressional dismay over this ongo-
ing issue was also reflected in language 
included in the omnibus appropriations 
bill underscoring concern over the 
Georgian Government’s apparent re-
sistance to prosecuting and jailing the 
perpetrators of these mob attacks. De-
spite assurances, Georgian officials 
have neither quelled this violence nor 
taken effective measures against the 
perpetrators of these assaults. Iron-
ically, it appears that minority reli-
gious communities may be freer in 
parts of Georgia outside of Tbilisi’s 
control than those under the central 
authorities. 

The conference report language 
should send a strong message to Presi-
dent Shevardnadze and other Georgian 
leaders. They must understand the 
Congress’s deep and abiding interest in 
this matter and our desire to see those 
responsible for the violence put in jail. 

I also must express my concern re-
garding the widespread, indeed routine, 
use of torture in the Republic of Geor-
gia. While law enforcement remains 
virtually nonexistent when it comes to 
protecting religious minorities from 
violent attacks, the use of torture by 
police remains a commonplace tool for 
extracting confessions and obtaining 
convictions in other areas. A govern-
ment commission has also acknowl-
edged that the scale of corruption in 
law enforcement has seriously eroded 
public confidence in Georgia’s system 
of justice and the rule of law. 

At one point, a few years ago, there 
appeared to be real political will to ad-

dress this problem. Sadly, increased 
protections for detainees, adopted to 
facilitate Georgia’s accession to the 
Council of Europe, were quickly re-
versed by the parliament once Geor-
gia’s admission was complete. More-
over, I am particularly concerned by 
remarks made by Minister of Interior 
Koba Narchemashvili in November. In 
a move calculated to look tough on 
crime following a notorious murder, he 
called for seizing control of pre-trial 
detention facilities from the authority 
of the Ministry of Justice. This would 
move Georgia in exactly the wrong di-
rection. Reform must continue on two 
levels; continuing to move Georgia’s 
legal standards into compliance with 
international norms, and improving ac-
tual implementation by law enforce-
ment officers. 

I want to see a prosperous, demo-
cratic, and independent Georgia, but 
these facts are deeply disturbing and 
disappointing. The Government of 
Georgia’s failure to effectively address 
these concerns through decisive action 
will only further erode confidence here 
in Washington as well as with the peo-
ple of Georgia. 

f 

COVER THE UNINSURED WEEK 
Mr. JOHNSON. Mr. President, in rec-

ognition of Cover the Uninsured Week, 
March 10th through the 16th, I want to 
address a very serious issue that our 
country is facing on the domestic 
front. It is a problem that can be found 
in every State and encompasses a stag-
gering 41 million Americans, a number 
that is only due to increase if we do 
not take immediate efforts to remedy 
the problem. I am referring to the 
number of people in this country who 
lack health insurance. Let me also 
take this opportunity to acknowledge 
the effort that is being put forth this 
week by numerous individuals, organi-
zations, and businesses alike who have 
been instrumental in arranging Cover 
the Uninsured Week. This event will 
highlight the degree to which the issue 
affects our society and will serve as a 
venue bringing communities, profes-
sionals, educators, faith groups, legis-
lators, businesses, and those directly 
affected to find solutions. 

There are 41 million Americans who 
lack health insurance, 75,000 of whom 
are South Dakotans. In 2001, 41.2 mil-
lion people or 14.6 percent of the U.S. 
population were uninsured, which was 
an increase of 1.4 million from the pre-
vious year. This is most likely a result 
of the continued increase in the unem-
ployment rate. These factors, coupled 
with State budgets that are strapped 
thin, are what many analysts predict is 
the making of a ‘‘perfect storm’’ in the 
wake of health care today. South Da-
kota is facing a $54 million shortfall 
this year alone. 

Every year, South Dakota continues 
to lose access to health insurance com-
panies. Currently, there are only three 
health insurance carriers offering indi-
vidual coverage in this State. This is 
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compounded with the continued in-
crease of yearly premiums, which have 
left many individuals and families hav-
ing to choose either between coverage 
and financial insecurity or joining the 
ranks of the uninsured and watching 
the possible deterioration of their 
health. Nationally, 8 out of 10 or the 
uninsured are in working families that 
cannot afford health insurance and are 
not eligible for public programs. In 
South Dakota, 84 percent of the unin-
sured live in a family headed by a 
working adult. The Center for Study-
ing Health System Change found that 
health care costs for privately insured 
Americans jumped 10 percent in 2001. In 
2002, premiums for employer-sponsored 
health coverage increased 12.7 percent. 
As many as 40 percent of small busi-
nesses in South Dakota that have pro-
vided workers a health benefit say that 
they may have to eliminate it. In addi-
tion, children are seriously affected by 
this decrease in health insurance cov-
erage. While South Dakota has done 
very well at enrolling eligible children 
in the State Children’s Health Insur-
ance Program SCHIP, according to a 
January 2003 report by the Children’s 
Defense Fund the State ranks 16th in 
the Nation in percent of uninsured 
children. A recent report showed that 
19,000 South Dakota children under age 
of 19 are uninsured. These statistics on 
both the South Dakota level, as well as 
national level, only reconfirm the seri-
ousness of the problem. 

It goes without saying that the unin-
sured often face greater challenges and 
run a higher risk of developing chronic 
illness because seeking treatment or 
even preventative care is fiscally out of 
the question. A third of uninsured 
South Dakotans report needing to see a 
doctor but not going because of cost 
concerns. National studies have shown 
that the uninsured are four times more 
likely to experience an avoidable hos-
pital or emergency room visit or stay. 
For those who experience these types 
of visits, medical costs can be too sub-
stantial to pay. Outstanding medical 
bills are a leading cause of bankruptcy 
and have been cited as a reason for half 
of all personal bankruptcy filings. It is 
troubling to know that a large number 
of Americans are placed in a position 
to gamble with their health and be 
faced with possible financial ruin if 
they seek care for minor or major ail-
ments. 

With these staggering statistics, we 
need to take initiatives, as well as em-
ploy current resources, that will pre-
vent this problem from becoming even 
worse. I support the establishment of 
full deductibility of health insurance 
premiums for the self-employed. I feel 
strongly that we need to make addi-
tional funding available to community 
health centers and other public health 
programs, which are the main source of 
care for the uninsured. As well, I look 
forward to further movement on such 
legislative initiatives as the Family 
Opportunity Act, which would give 
States the option of allowing families 

of disabled children to purchase Med-
icaid coverage for them, and would pro-
vide for treatment of inpatient psy-
chiatric hospital services for individ-
uals under age 21 by allowing for pay-
ment of part or all of the cost of home 
or community-based services. While all 
of these initiatives are important steps 
forward, more needs to be done. 

It is also important as we move for-
ward with these initiatives, that we 
make sure to take precautions on other 
levels, so as not to exacerbate this 
problem any further. It is for this rea-
son that I am concerned with the ad-
ministration’s Medicaid reform pro-
posal. With States facing the most seri-
ous fiscal shortfalls to date, it is im-
perative to see that such programs as 
Medicaid be adequately funded. In pre-
vious years we have seen how Federal 
assistance has helped to expand this 
program, and in many ways been able 
to pick up where Medicare has left off. 
The Medicaid program has proved in-
strumental in providing health care 
coverage for many who would other-
wise fall into the growing ranks of the 
uninsured. 

Currently, there are 91,531 Medicaid- 
eligible recipients in South Dakota and 
the States’ Medicaid expenditures are 
in excess of $450 million. This includes 
both State and Federal dollars. It is 
projected that the South Dakota Med-
icaid Program will spend over $70 mil-
lion on prescription drugs alone in fis-
cal year 2003. The President’s proposal 
would for the most part cease future 
Federal assistance, which has been in-
strumental in funding this program, 
and leave States having to pay back 
any Federal assistance they receive in 
a decade from now. This is not a solu-
tion, but a reshuffling of responsibility 
and liability from Federal and State to 
just States. This proposed reform could 
leave thousands of additional South 
Dakotans uninsured. 

As you can see, the high volume of 
the uninsured is a serious situation in 
South Dakota, as well as the Nation at 
large. This problem needs to be rem-
edied before any further erosion of our 
health care system commences. I look 
forward to the progress that will arise 
this week from the numerous presen-
tations and discussions that will take 
place. However, it is my hope these dis-
cussions do not stop here. The ultimate 
goal of covering the uninsured can be 
reached as long as we work in a bipar-
tisan fashion on both the Federal and 
State levels to make health care more 
affordable and accessible to all Ameri-
cans. 

f 

FIBRODYSPLASIA OSSIFICANS 
PROGRESSIVA 

Mr. CORZINE. Mr. President, I rise 
to call attention to a little-known, lit-
tle-understood, devastating ‘‘orphan’’ 
disease fibrodysplasia ossificans 
progressiva, or FOP—which strikes 
children between age 2 and 10. 

Normally, when a young child 
sprains a wrist or an ankle, or bruises 

a knee, there’s a natural healing proc-
ess. But children with FOP—develop 
catastrophic bone spurs at the site of 
the injury that continue to grow, en-
casing major organs and exerting pain-
ful, life-threatening pressure. Accord-
ing to Dr. Frederic Kaplan, an ortho-
pedic surgeon at the University of 
Pennsylvania, the worldwide center for 
FOP research, the average lifespan for 
people with this dreadful disease is 
about 45 years. But most sufferers are 
wheel-chair bound by age 20, breathing 
with the greatest difficulty, unable to 
feed or dress themselves. 

Here’s the sad problem: there are per-
haps 300 FOP cases in the world—at 
least 12 in my state of New Jersey, 16 
in New York, and 13 in Pennsylvania. 
This is the orphan of all orphan dis-
eases. So we need to put a human face 
on this. For me, that face belongs to 
10-year old Whitney Weldon, of West-
field, New Jersey. When first diagnosed 
two years ago, Whitney did all the 
things most all children do—run, play 
ball, skip down the street. Now she 
cannot lift her arms over her head. But 
she is able to ride a special bicycle and 
enjoy the art she loves, and time with 
her best friend. We want to give her the 
chance for more time, and to do that 
we need money for research. Right now 
Whitney’s only treatment consists of 
painkillers and anti-inflammatory 
steroids. Nothing stops the bone 
growth. 

Dr. Kaplan and his research partner 
at the University of Pennsylvania, Dr. 
Eileen Shore, have received a little 
more than $1 million over 4 years from 
the National Institutes of Health for 
research into the gene that causes FOP 
and to determine the pathways by 
which this abnormal gene causes extra 
bone production. This funding is a trib-
ute to their progress so far, but there is 
still such a long way to go. Dr. 
Kaplan’s annual budget is $1 million. 
About 20 percent of that comes from 
NIH funding—the other 80 percent 
comes from families and friends. And 
I’ll tell you something interesting—Dr. 
Kaplan says that even though FOP af-
fects only one person in 2 million, the 
answers that can be found in continued 
research can shed light on osteoporosis 
and extra-bone formation that occurs 
after head or spinal cord trauma. So 
there is the very real potential of bene-
ficial effects for many millions of peo-
ple. 

There are some promising avenues. 
Adult stem cell research and examina-
tion of bone marrow from FOP suf-
ferers have yielded possible directions 
to pursue. Wider stem cell research 
would be exponentially more helpful. 

Whitney’s parents enable her to live 
as normal a life as possible for as long 
as possible. And she shares fun and 
confidences with Mackenzie Roach, her 
friend since kindergarten. She also 
shares one of life’s extraordinary con-
necting bonds with Mackenzie. Stephen 
Roach, Mackenzie’s father, was killed 
on September 11 when terrorists 
bombed the World Trade Center. Ste-
phen was very involved in raising funds 
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and awareness for FOP. In his memory, 
Mackenzie’s family has created the 
Stephen L. Roach Fund for FOP Re-
search, which to date has raised more 
than $800,000. 

Last March, President Bush declared 
2002–2011 as National Bone and Joint 
Decade. That is a very hopeful develop-
ment, and hope goes a long way. When 
we join that hope with a sustained 
focus on finding a cure for FOP, we will 
go even further. 

f 

NINTH CIRCUIT COURT SPLIT—S. 
562 

Mr. BURNS. Mr. President, I rise 
today to join my colleagues in spon-
soring S. 562, which will reorganize the 
Ninth Circuit Court of Appeals. I have 
been a long-time advocate of splitting 
this controversial court and my pas-
sion was further enflamed when a 
three-judge panel of the Ninth Circuit 
ruled that the words ‘‘under God’’ in 
the Pledge of Allegiance are unconsti-
tutional. I found this ruling appalling. 

In fact, I am also a cosponsor of S. 
Res. 71, which expressed support of the 
Pledge of Allegiance. This resolution 
unanimously passed the Senate on 
March 4. This resolution came as a re-
sult of the Ninth Circuit voting not to 
have the full court reconsider the ear-
lier decision, which I believe was a mis-
take. 

The current Ninth Circuit encom-
passes nine States, two territories, and 
14 million square miles. The current 
population is estimated at 45 million 
people; however, the Census Bureau has 
estimated the population to grow to 63 
million by the year 2010. In compari-
son, the circuit with the second highest 
population is the Sixth Circuit, which 
contains 29 million people. The Ninth 
Circuit also seats the highest number 
of active judges with 28, whereas the 
Fifth Circuit has the second highest 
with 17. The average number of judges 
in each circuit, excluding the Ninth 
Circuit, is 12.6. 

The population served by the Ninth 
Circuit Court of Appeals needs a 
change. The liberal, frequently re-
versed decisions handed down by the 
Ninth Circuit do not fairly represent 
the views of my State and many of 
those in the surrounding region. About 
half of the judges on the Ninth Circuit 
are California based and, with all due 
respect, do not reflect the principles 
and values of those of us from Mon-
tana. 

The amount of time between filing 
and disposition on the Ninth Circuit is 
exorbitant. In 2001, the national aver-
age was 10.9 months, while the Ninth 
Circuit’s average time was 15.8 months, 
nearly a 5-month difference. From 1996 
to 2001, the national average has in-
creased by 0.5 months while the Ninth 
Circuit’s average has increased by 1.5 
months. 

The size, unbalanced judgeships, high 
reversal record, and intracircuit con-
flicts of the Ninth Circuit, along with 
the past success of dividing the Fifth 

Circuit, endorse the notion of division. 
It was the intent of Congress to create 
regional courts based upon identity of 
population and the current Ninth Cir-
cuit Court simply does not reflect Mon-
tana’s unique social, cultural, geo-
graphic or economic characteristics. 

This trend cannot continue. It is 
time to split the Ninth Circuit and I 
urge my colleagues to join me in sup-
porting this reasonable, commonsense 
bill. 

f 

ZIMBABWE 

Mr. FEINGOLD. I rise to draw the 
Senate’s attention to events in 
Zimbabwe, where a continuing polit-
ical and economic crisis is devastating 
the country and threatening the future 
of the southern African region. A com-
bination of corruption at the highest 
levels of government, political despera-
tion leading to ill-conceived economic 
and agricultural policies implemented 
in chaotic fashion, and severe political 
repression have brought the country to 
its knees. Already devastated by the 
HIV/AIDS pandemic, Zimbabwe is now 
gripped by a food crisis—one in large 
part caused by the government’s poli-
cies. Nearly 40 percent of Zimbabweans 
are malnourished. This in a country 
that used to be a net exporter of food 
to the region. 

Members of Zimbabwe’s ruling party 
and their cronies have led their own 
country to ruin—even starvation—in 
order to manipulate the population and 
retain power. We are talking about a 
government that tortures independent 
journalists, beats respected civil soci-
ety leaders who have testified before 
Congress, murders opposition sup-
porters, and recently even arrested and 
detained a U.S. diplomat. 

Last week, President Bush signed an 
executive order freezing the assets of 77 
Zimbabwean individuals responsible for 
this repression and abuse, and prohib-
iting Americans from having business 
dealings with them. This is a step 
many of us in Congress had been an-
ticipating for some time. Just last 
month I asked Secretary of State Pow-
ell about the status of the asset freeze, 
and more recently I spoke with the 
President’s National Security Advisor, 
Dr. Condoleezza Rice, about this mat-
ter. I am glad the delay is over, and I 
commend the President for taking this 
step. 

I was recently in Botswana and 
South Africa, and it is clear the con-
sequences of the crisis are spilling over 
into other parts of the southern Afri-
can region. Zimbabweans desperate to 
escape are spilling across borders. For-
eign investors are nervous about en-
gagement in the region. And the muted 
reaction of other African leaders is 
calling into question their commit-
ment to the basic principles so critical 
to the development of the region. 

I also commend the President and 
the administration for making it clear 
that the U.S. condemnation of the 
Zimbabwean government has nothing 

to do with race, and everything to do 
with basic principles like the rule of 
law, democratic governance, and free-
dom of expression. As the ranking 
member of the Subcommittee on Afri-
can Affairs, I look forward to con-
tinuing to work with the administra-
tion, with colleagues on both sides of 
the aisle, with African leaders, and 
with the many brave and capable 
Zimbabweans who are working to stop 
Zimbabwe’s decline into disorder and 
to realize the potential of the 
Zimbabwean people. 

f 

ADDITIONAL STATEMENTS 

INTERNATIONAL WOMEN’S DAY 
∑ Mr. FEINGOLD. Mr. President, I rise 
to take note of International Women’s 
Day, which people around the world 
commemorated last Saturday. For 
nearly a century, women’s groups 
worldwide have paused on March 8 to 
celebrate the achievements and con-
tributions of women in all fields of 
human endeavor throughout our his-
tory. It is a special occasion to remem-
ber the progress women have made and 
to reflect upon the injustices and hard-
ships they still face. 

When I arrive here a decade ago, 
there were only six women in the Sen-
ate, and four of them had just come in 
with me in the Class of ‘92. Today there 
are 14. Of the 18 women who have ever 
been elected to a full term in the Sen-
ate, 13 are here now. There are now 62 
women in the House of Representa-
tives—the most ever. And NANCY 
PELOSI recently became the first 
woman ever chosen to lead a majority 
party in the Congress. Around the 
world, at latest count, almost 500 mil-
lion people live in countries with fe-
male elected heads of government. 

These are encouraging signs that we 
are making progress toward achieving 
full equality for women in the political 
realm. But even after the great ad-
vances of the past decade, women, who 
are more than half the electorate, ac-
count for only 14 percent of each House 
of the U.S. Congress. This is just one 
example of how, in so many areas, we 
still have a long way to go. 

Women have made tremendous 
strides in the last century. In the 
United States today, more women than 
ever are attending college and earning 
post-graduate degrees. More women are 
entering the workforce and starting 
their own companies. But although 
equal pay for equal work has been the 
law of the land since 1963, on average, 
women still earn substantially less 
than men. Wage discrimination per-
sists, costing families thousands of dol-
lars each year. I am proud to support 
legislative efforts to correct this dis-
crepancy. 

While many women are going to 
work, many have to sacrifice time 
spent with their children in order to af-
ford child care, education, and health 
care for their kids. Too often, women 
and children fall through the cracks of 
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our system. Violence against women is 
still all too prevalent in our country. 
Domestic violence is the leading cause 
of injury among women of child-bear-
ing age. One out of every six American 
women has been a victim of a rape or 
an attempted rape. Many rapes go un-
reported. Only recently have States 
begun to recognize crimes such as 
stalking or marital rape. 

Outside the United States, the situa-
tion for women is often far starker. 
Last year, the world came to under-
stand the brutal treatment of Afghan 
women under the reign of the Taliban. 
Unfortunately, the Taliban regime was 
just an extreme example of the kinds of 
repression and denial of basic freedoms 
that women face in much of the devel-
oping world. Women in many places are 
denied such basic rights as owning 
property. They are more likely to live 
in poverty, suffer from malnutrition, 
and lack access to education. Despite 
the expansion of women’s health care 
research and practices in the last two 
decades, women still have unequal ac-
cess to these services. 

Such policies are not only unjust, 
they are unwise. Numerous studies 
have shown that one of the best invest-
ments a developing society can make is 
educating its girls. In societies where 
women are literate, infant mortality is 
lower and children are healthier and 
better fed. ‘‘Women are critical players 
in ensuring household food security 
and nutrition,’’ according to the Inter-
national Fund for Agricultural Devel-
opment. ‘‘Increasing the economic re-
silience of the poor is largely about en-
abling women to realize their socio- 
economic potential more fully and im-
prove the quality of their lives. To do 
so, women need access to assets, serv-
ices, knowledge and technologies, and 
must be active in decision-making 
processes.’’ This is important to keep 
in mind as we grapple this year with 
food crises in Africa and elsewhere. 

As we contemplate going to war with 
Iraq, we should bear in mind that 
women often suffer more than men 
from armed conflict. Women and girls 
are among those most affected by the 
violence, economic instability, and dis-
placement associated with warfare, and 
they frequently are threatened by rape 
and sexual exploitation, whether at 
home, in flight, or in refugee camps. 
Rape and sexual assault have often 
been used as weapons of war. The U.N. 
Security Council passed a resolution on 
Women, Peace and Security in 2000. 
Yet the deliberate killing, rape, muti-
lation, forced displacement, abduction, 
trafficking, and torture of women and 
girls continue unabated in contem-
porary armed conflicts, according to 
UNIFEM. 

Although it is usually men who go off 
to war, women often bear much of the 
burden. It is therefore crucial that 
women be active and respected partici-
pants in peace-building and reconstruc-
tion. 

In peacetime as well, women are 
often victims of domestic violence and 

illegal trafficking for slavery and pros-
titution. In some countries, women fall 
victim to ‘‘honor killings,’’ a deplor-
able practice whereby women are mur-
dered by male relatives for actions that 
are perceived to bring dishonor to the 
family. 

The Senate will likely soon be con-
sidering landmark legislation to deal 
with the global problem of HIV/AIDS, 
which I hope to be able to support. 
Here again, women must be at the cen-
ter of our deliberations. Statistics 
compiled by UNAIDS show that both 
the spread and impact of HIV and AIDS 
disproportionately affect women and 
adolescent girls who are socially, cul-
turally, biologically, and economically 
more vulnerable. In 1997, 41 percent of 
HIV-infected adults worldwide were 
women. In the latest report, they ac-
counted for half. In North Africa and 
the Middle East, 54 percent of HIV- 
positive adults are women; in the Car-
ibbean, 52 percent are. U.N. experts be-
lieve that women’s empowerment is 
one of the only AIDS vaccines avail-
able today in most of the world, and 
that gender equality should be a guid-
ing principle in the fight against HIV/ 
AIDS. 

I have had the opportunity to travel 
to numerous countries in Africa and 
see firsthand the devastating toll that 
HIV/AIDS and other infectious diseases 
are taking on the people of that con-
tinent. Young women are especially at 
risk. The United Nations reports that 
in Africa girls aged 15 to 19 are infected 
with HIV at a rate of 15 to 23 percent, 
whereas infection rates among boys of 
the same age group are 3 to 4 percent. 

Mr. President, the protection of 
women’s rights is vital to the success 
of promoting fundamental human 
rights. The Senate can work towards 
protecting women’s rights and improve 
the status of women domestically and 
internationally by acting upon the 
United Nations Convention on the 
Elimination of Discrimination against 
Women, or CEDAW. CEDAW is the 
most comprehensive treaty on women’s 
human rights, addressing almost all 
forms or discrimination in areas such 
as education, employment, marriage 
and family, health care, politics, and 
law. It has been over two decades since 
the United States signed this treaty, 
and it still awaits consideration before 
the Senate. Once again, I urge the 
Committee on Foreign Relations to 
take up this treaty and finally allow 
the Senate the opportunity to offer its 
advice and consent. 

In conclusion, as we honor women ev-
erywhere and celebrate their accom-
plishments and contributions to his-
tory, we must recognize that there is 
still more to be done in the struggle for 
gender equity. Discrimination and vio-
lence against women still exist here at 
home and abroad. The United States 
and the rest of the international com-
munity must reaffirm their commit-
ment to promote gender equality and 
human rights around the world.∑ 

SHRM LEGISLATIVE CONFERENCE 

∑ Mr. ENZI. Mr. President, I welcome 
the members of the Society for Human 
Resource Management, SHRM, to 
Washington, D.C. for their 20th Annual 
Employment Law and Legislative Con-
ference. Today, more than 200 SHRM 
members will visit Capitol Hill to 
share their views and experiences with 
issues such as the Fair Labor Stand-
ards Act, health care reform, and pen-
sion reform. 

SHRM is the world’s largest associa-
tion devoted to human resource man-
agement. Representing more than 
170,000 individual members, the society 
serves the needs of human resource 
professionals by providing a com-
prehensive set of resources. As an in-
fluential voice, SHRM also seeks to ad-
vance the human resources profession 
by ensuring that human resources is an 
essential and effective partner in devel-
oping and executing organizational 
strategy. 

As a legislator, as a human resources 
professional, and as a member of 
SHRM, I want to congratulate SHRM 
for recognizing the important role indi-
viduals can play in affecting the legis-
lative process. Human resources profes-
sionals are crucial to the successful op-
eration of our nation’s businesses and 
organizations. Most importantly they 
understand the positive impact of 
meeting with their Senators and Rep-
resentatives to discuss recent work-
place trends, their policy implications, 
and suggested remedies. 

Citizen participation is a crucial 
component of the legislative process, 
allowing legislators and their staff the 
opportunity to hear constituents ex-
plain personal experiences as they live 
and work within our nation’s laws. Fi-
nally, legislators gain critical knowl-
edge through these conversations, re-
sulting in legislation that’s clearly ap-
plicable to the workplace and effective 
for employees and employers. 

I sincerely thank the members of 
SHRM for their commitment to pro-
vide value to employees and employers 
across the United States while contrib-
uting an essential component to the 
political process—practical real world 
experience.∑ 

f 

TRIBUTE TO JEANNIE BRIGHT 

∑ Mr. BUNNING. Mr. President, I rise 
today to honor and pay tribute to Fort 
Knox civilian employee Jeannie 
Bright. As a technical publications edi-
tor with Fort Knox’s Directorate of 
Training, Doctrine, and Combat Devel-
opment, Ms. Bright was recently 
named the Training and Doctrine Com-
mand’s Editor of the Year. She will be 
honored at the Secretary of the Army 
Awards ceremony in the Pentagon on 
March 14. 

Ms. Bright began her civilian career 
with the Army in 1974. Over the past 22 
years, she has poured over millions of 
words in search of errors and in pursuit 
of accuracy in Army publications for 
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soldiers. She recently said, ‘‘Some-
times it can be monotonous stuff, but 
if we’re talking about nuclear, biologi-
cal, and chemical gear and we go to 
war, then this is pretty important 
stuff.’’ 

While the Army recognizes the dedi-
cated efforts of Ms. Bright, her award 
should also serve to acknowledge the 
vital role that all civilian employees 
play in our Nation’s defense. As we 
continue to keep our soldiers deployed 
all around the world in our thoughts 
and prayers, I rise to also thank the 
thousands of civilian employees like 
Ms. Bright who also serve our Nation. 

I congratulate Ms. Bright on her tre-
mendous service to the soldiers of Fort 
Knox, the entire Army and our great 
Nation. Thank you, Jeannie.∑ 

f 

CELEBRATION OF THE 25TH ANNI-
VERSARY OF MICHIGAN AFSCME 
COUNCIL 25, AFL–CIO 

∑ Mr. LEVIN. Mr. President, today I 
commemorate the Michigan American 
Federation of State, County, and Mu-
nicipal Employees, AFSCME, Council 
25, AFL–CIO for 25 years of dedication 
to State and local government employ-
ees. On March 14, 2003, members and 
supporters of Michigan AFSCME Coun-
cil 25 will gather to celebrate the com-
mitment this organization has shown 
and the support it has provided to 
working families in my home State of 
Michigan. 

For over six decades, AFSCME and 
its members have worked to combat 
adversity in the workplace. What 
began as an effort to save civil service 
jobs expanded to become an adaptive 
and dynamic collective bargaining or-
ganization. AFSCME has thrived 
throughout its history by creatively 
meeting the difficult challenges that it 
and its members have faced. Today, the 
organization is a national leader 
among organized labor movements. 

For the past quarter century, Michi-
gan AFSCME Council 25 has rep-
resented and advocated for public em-
ployees throughout Michigan. The or-
ganization’s membership includes em-
ployees of State, county, and munic-
ipal governments, school districts, pub-
lic hospitals, and nonprofit agencies. 
Since the formation of Michigan 
AFSCME Council 25 by special conven-
tion in March of 1978, it has been a 
strong force dedicated to improving 
working conditions and advocating for 
its members. 

Today, Michigan AFSCME Council 25 
represents over 60,000 public employees 
and is organized into more than 300 
local unions. Workers of virtually all 
public service occupations find a spe-
cialized voice within AFSCME. Be-
cause of the unwavering dedication 
that Michigan AFSCME Council 25 has 
shown to its community, working fam-
ilies and public employees have seen 
their working conditions improve and 
their voices heard. 

I know that my Senate colleagues 
will join me in offering our congratula-

tions to Michigan AFSCME Council 25 
and its members as they celebrate 
their 25 years of unwavering support 
for Michigan’s working families.∑ 

f 

MONTE MADNESS 

∑ Mr. BAUCUS. Mr. President, I rise 
today to express a little home State 
pride. It was described as ‘‘Monte Mad-
ness.’’ 

For months, Montanans logged on to 
the Internet to cast their votes. Bill-
boards hailed his name. Communities 
rallied around him. Montana’s political 
leaders backed him. And our State 
beamed with pride on January 1 when 
the University of Montana’s Monte the 
Grizzly was crowned Capital One Na-
tional Mascot of the Year. 

For the first time, mascots across 
the country competed in an online 
election for the right to represent their 
school in national competition. Monte 
faced stiff competition from mascots 
like Penn State’s Nittany Lion and the 
University of Florida’s Albert the 
Gator. In the end, Monte won the dis-
tinguished title, earning the UM mas-
cot program $10,000 and a lot of na-
tional exposure. 

Monte is known for his athletic prow-
ess, his slick dance moves, and his 
knack for firing up Griz fans. It’s easy 
to understand why Missoula Mayor 
Mike Kadas declared February 1 as 
Monte Day. 

The highflying mascot is an unsung 
hero of the University of Montana and 
a valuable member of the Missoula 
community. There is no doubt Monte is 
the hardest working mascot in colle-
giate athletics. He deserves the na-
tional recognition. He is the most spir-
ited, most athletic, hardest hitting, 
best crowd surfing mascot ever to 
grace a college campus. 

I endorsed Monte during his election 
because he is a mascot for the right 
reasons—to win ball games and boost 
Montana athletics. 

But Monte is not only a Montana 
treasure on the field, he is committed 
to giving back to our communities. 
Monte often attends parades, commu-
nity events, and gives his time to help 
others. He donated $1,000 he received 
from the national exposure to Big 
Brothers and Big Sisters of Missoula. 

Monte makes us all very proud to be 
Montanans. May he wear his crown for 
all to see and ride his Griz-colored Har-
ley for many years to come.∑ 

f 

CARROLL COLLEGE 

∑ Mr. BAUCUS. Mr. President, I rise 
today to honor the Carroll College 
Saints football team and to congratu-
late them on their NAIA National 
Championship. 

As you can see, Montana has much to 
be proud of. 

Carroll College is a 4-year college lo-
cated in Helena, MT, and was ranked as 
the fourth best western regional com-
prehensive college by U.S. News and 
World Report. 

In a game that became part of Mon-
tana sports legend, the Carroll Saints 
crushed their opponent, the two-time 
defending national champion George-
town Tigers 28–7. The Saints pounded 
the Tigers in Tennessee and the echoes 
reached living rooms throughout Mon-
tana. We love football in Montana and 
the Saints gave us a team to be proud 
to cheer for and follow. 

Although the game was magical, 
magic played no part in the Saints’ 
success. Teamwork, amazing leader-
ship from Coach Mike Van Diest, and 
hard work, in the weight room, on the 
field, and in the classroom, led this 
group of honorable young men through 
a solid season and an incredible string 
of playoff games. 

Montana’s college football teams re-
cruit heavily from the state and many 
Montanan seniors led this legendary 
team. Darold Debolt from Great Falls, 
Casey Fitzsimmons from Chestor, Nick 
Garreffa from Billings, Chris Jones 
from Helena, Luke Lagomasino from 
Lincoln, Shane Larson from Miles City, 
Tyler Maxwell from Helena, Cory 
Perzinski from Billings, Nick Porrini 
from Helena, and Heath Wall from 
Belt, all played their part in creating 
the unity and teamwork that this team 
displayed throughout the season. 

The National Champion Saints’ pro-
vided inspiration to all who followed 
them.∑ 

f 

HONORING THE LIFE OF JACK 
WALDROUP, SR. 

∑ Mr. BAYH. Mr. President, I rise 
today to honor the life of a fellow Hoo-
sier and a dear friend, Jack G. 
Waldroup, Sr., who passed away on 
March 9, 2003. 

Those of us who knew Jack were 
touched by his kind heart and generous 
spirit. His life was the embodiment of 
values Americans have cherished since 
the founding of our democracy: civic 
involvement, active political participa-
tion, and public service. 

Jack loved Indiana. Throughout his 
days, he always remained close to his 
beloved home of Knox County. Jack 
graduated from Oaktown High School 
in 1946 and then spent time working on 
his family farm. He also served his 
community as a Chief Deputy in the 
Knox County Sheriff’s Department. 
Soon after, Jack assumed his longtime 
position as a contract administrative 
assistant at United Engineers and Ar-
chitects. 

Jack’s service to his party never fal-
tered, and he became known in Indiana 
as ‘‘Mr. Democrat.’’ Jack served ably 
as Knox County Democrat Chairman 
from 1970 to 1984, helping to cultivate 
and guide countless careers in public 
service. He could always be counted on 
for sound advice, and you could be sure 
he would give it to you straight—with-
out any sugar coating. Jack’s keen un-
derstanding of the political process 
coupled with his loyalty and honest ad-
vice led him to become a fixture in 
statewide Indiana politics, and a must- 

VerDate Mar 15 2010 21:20 Jan 14, 2014 Jkt 081600 PO 00000 Frm 00081 Fmt 0624 Sfmt 0634 E:\2003SENATE\S11MR3.REC S11MR3m
m

ah
er

 o
n 

D
S

K
C

G
S

P
4G

1 
w

ith
 S

O
C

IA
LS

E
C

U
R

IT
Y



CONGRESSIONAL RECORD — SENATES3502 March 11, 2003 
see for anyone seriously seeking to 
serve in public office. 

Over the years, many leaders came to 
rely on Jack’s wisdom and guidance. 
His good judgment and invaluable 
counsel was always appreciated and 
will be greatly missed. 

When we reflect upon the lives of 
men such as Jack Waldroup, Sr., we are 
reminded that we live in a country 
where the true power to shape the des-
tiny of government is vested in the 
people. We will all miss Jack deeply, 
but his memory will serve as a beacon 
and his life as an example of the vir-
tues of civic involvement. He was my 
friend, and I shall miss him.∑ 

f 

HONORING HAYS HIGH SCHOOL 

∑ Mr. BROWNBACK. Mr. President, I 
rise today to congratulate some hard-
working students who are paying at-
tention to a neglected area of all of our 
education—our own history and found-
ing. 

Fortunately, there are programs such 
as ‘‘We the People: The Citizen and the 
Constitution program,’’ which is the 
most extensive educational program in 
the country, and was developed specifi-
cally to educate young people about 
the Constitution and the Bill of Rights. 
This program, which is administered 
by the Center for Civic Education and 
funded by the U.S. Department of Edu-
cation by act of Congress, finally ad-
dresses this woeful lack of knowledge 
in a systematic and thorough way. 

In fact, on April 26, 2003, more than 
1,200 students from across the United 
States will visit Washington, D.C., to 
compete in the national finals of the 
‘‘We the People’’ program. What an ex-
perience! 

I am especially proud to announce 
that the class from Hays High School 
from the town of Hays will represent 
my home State of Kansas in this na-
tional event. These young scholars 
have worked diligently to reach the na-
tional finals by participating at local 
and statewide competitions. As a result 
of their experience, they have gained 
much—including a deep knowledge and 
understanding of the fundamental prin-
ciples and values of our constitutional 
democracy. 

The three-day ‘‘We the People’’ na-
tional competition is difficult, yet true 
to life as it is modeled after hearings in 
the United States Congress. These 
hearings consist of oral presentations 
by high school students before a panel 
of adult judges on constitutional top-
ics. The students are given an oppor-
tunity to demonstrate their knowledge 
while they evaluate, take, and defend 
positions on relevant historical and 
contemporary issues. Their testimony 
is followed by a period of questioning 
by the judges who probe the students’ 
depth of understanding and ability to 
apply their constitutional knowledge. 

The ‘‘We the People’’ program— 
which provides curricular materials at 
upper elementary, middle, and high 
school levels—not only enhances stu-

dents’ understanding of the institu-
tions of American constitutional de-
mocracy, but it also helps them iden-
tify the contemporary relevance of the 
Constitution and Bill of Rights. At the 
same time, critical thinking exercises, 
problem-solving activities, and cooper-
ative learning techniques help develop 
participatory skills necessary for stu-
dents to become active, responsible 
citizens. 

Independent studies done by groups 
as diverse as the Educational Testing 
Service, Richard Brody at Stanford 
University, and researchers at the 
Council for Basic Education discovered 
that participants outperform compari-
son students, develop a greater com-
mitment to democratic principles and 
values and are more enthusiastic about 
their work. Clearly this is a deserving 
program! 

The class from Hays High School is 
currently preparing for their participa-
tion in the national competition in 
Washington, D.C. It is inspiring to see 
these young people advocate the funda-
mental ideals and principles of our gov-
ernment, ideas that identify us as a 
people and bind us together as a na-
tion. It is important for future genera-
tions to understand these values and 
principles which we hold as standards 
in our endeavor to preserve and realize 
the promise of our constitutional de-
mocracy. I wish these young ‘‘constitu-
tional experts’’ the best of luck at the 
‘‘We the People’’ national finals.∑ 

f 

THE UNIVERSITY OF WISCONSIN- 
MADISON MEN’S BASKETBALL 
TEAM 

∑ Mr. FEINGOLD. Mr. President, 
today, with great admiration and as a 
proud alumnus, I congratulate the Uni-
versity of Wisconsin in Madison men’s 
basketball team for their victory over 
the University of Illinois this week. 
This victory allowed the Badgers to 
claim the Big Ten conference title out-
right for the first time since 1947. As a 
lifelong Badger, I am proud of their ac-
complishment and I look forward to 
their play in the postseason. 

In this, the 105th season of men’s bas-
ketball at UW-Madison, the players 
and the coaching staff won their first 
consecutive conference crown since the 
1923 and 1924 seasons. For the second 
year in a row, Badger basketball has 
made the people in Madison and around 
Wisconsin and the country proud to be 
Badgers. With this win, Coach Bo Ryan 
becomes only the third coach in Big 
Ten history to win titles in his first 
two seasons as coach. With this cham-
pionship, UW-Madison continues its 
long tradition of dominance in Big Ten 
athletics. 

As a graduate of UW-Madison, I take 
great pride in commending our men’s 
basketball team, and I wish Coach 
Ryan and his Badger team all the best 
in postseason play. Wisconsin is behind 
you, and we wish you all the luck. Go 
Badgers.∑ 

MESSAGES FROM THE PRESIDENT 

Messages from the President of the 
United States were communicated to 
the Senate by Ms. Evans, one of his 
secretaries. 

f 

EXECUTIVE MESSAGES REFERRED 

As in executive session the Presiding 
Officer laid before the Senate messages 
from the President of the United 
States submitting sundry nominations 
which were referred to the appropriate 
committees. 

(The nominations received today are 
printed at the end of the Senate pro-
ceedings.) 

f 

REPORT PROVIDING A PLAN FOR 
SECURING NUCLEAR WEAPONS, 
MATERIAL, AND EXPERTISE OF 
THE STATES OF THE FORMER 
SOVIET UNION AND REPORTS ON 
THE IMPLEMENTATION OF THAT 
PLAN DURING FISCAL YEAR 
2002—PM 22 

The PRESIDING OFFICER laid be-
fore the Senate the following message 
from the President of the United 
States together with an accompanying 
report; which was referred to the Com-
mittee on Armed Services: 

To the Congress of the United States: 
As required by section 1205 of the Na-

tional Defense Authorization Act for 
Fiscal Year 2002 (Public Law 107–107) 
and section 1205 of the National De-
fense Authorization Act for Fiscal Year 
2003 (Public Law 107–314), I am pro-
viding a report prepared by my Admin-
istration which presents a plan for se-
curing nuclear weapons, material, and 
expertise of the states of the Former 
Soviet Union and reports on implemen-
tation of that plan during Fiscal Year 
2002. 

GEORGE W. BUSH.
THE WHITE HOUSE, March 11, 2003. 

f 

EXECUTIVE AND OTHER 
COMMUNICATIONS 

The following communications were 
laid before the Senate, together with 
accompanying papers, reports, and doc-
uments, which were referred as indi-
cated: 

EC–1496. A communication from the Acting 
Deputy Principal Associate Administrator, 
Environmental Protection Agency, transmit-
ting, pursuant to law, the report of a rule en-
titled ‘‘National Emission Standards for Haz-
ardous Air Pollutants: Rubber Tire Manufac-
turing (FRL 7463–2)’’ received on March 6, 
2003; to the Committee on Environment and 
Public Works. 

EC–1497. A communication from the Acting 
Deputy Principal Associate Administrator, 
Environmental Protection Agency, transmit-
ting, pursuant to law, the report of a rule en-
titled ‘‘National Emission Standards for Haz-
ardous Air Pollutants: Surface Coating of 
Metal Furniture (FRL 7462–1)’’ received on 
March 6, 2003; to the Committee on Environ-
ment and Public Works. 

EC–1498. A communication from the Acting 
Deputy Principal Associate Administrator, 
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Environmental Protection Agency, transmit-
ting, pursuant to law, the report of a rule en-
titled ‘‘National Emission Standards for Haz-
ardous Air Pollutants: Printing, Coating, 
and Dyeing of Fabrics and Other Textiles 
(FRL 7461–9)’’ received on March 6, 2003; to 
the Committee on Environment and Public 
Works. 

EC–1499. A communication from the Acting 
Deputy Principal Associate Administrator, 
Environmental Protection Agency, transmit-
ting, pursuant to law, the report of a rule en-
titled ‘‘National Emission Standards for Haz-
ardous Air Pollutants: Asphalt Processing 
and Asphalt Roofing Manufacturing (FRL 
7461–8)’’ received on March 6, 2003; to the 
Committee on Environment and Public 
Works. 

EC–1500. A communication from the Acting 
Deputy Principal Associate Administrator, 
Environmental Protection Agency, transmit-
ting, pursuant to law, the report of a rule en-
titled ‘‘National Emission Standards for Haz-
ardous Air Pollutants for Semiconductor 
Manufacturing (FRL 7461–3)’’ received on 
March 6, 2003; to the Committee on Environ-
ment and Public Works. 

EC–1501. A communication from the Acting 
Deputy Principal Associate Administrator, 
Environmental Protection Agency, transmit-
ting, pursuant to law, the report of a rule en-
titled ‘‘National Emission Standards for Haz-
ardous Air Pollutants for Refractory Prod-
ucts Manufacturing (FRL 7462–6)’’ received 
on March 6, 2003; to the Committee on Envi-
ronment and Public Works. 

EC–1502. A communication from the Acting 
Deputy Principal Associate Administrator, 
Environmental Protection Agency, transmit-
ting, pursuant to law, the report of a rule en-
titled ‘‘Effluent Limitations Guidelines; 
Pretreatment Standards, and New Source 
Performance Standards for the Pharma-
ceutical Manufacturing Point Source Cat-
egory (FRL 7462–8)’’ received on March 6, 
2003; to the Committee on Environment and 
Public Works. 

EC–1503. A communication from the Acting 
Deputy Principal Associate Administrator, 
Environmental Protection Agency, transmit-
ting, pursuant to law, the report of a rule en-
titled ‘‘Modification of Nations Pollutant 
Discharge Elimination System (NPDES) Per-
mit Deadline for Storm Water Discharges for 
Oil and Gas Construction Activity That Dis-
turbs One to Five Acres of Land (FRL 7464– 
2)’’ received on March 6, 2003; to the Com-
mittee on Environment and Public Works. 

EC–1504. A communication from the Acting 
Principal Deputy Associate Administrator, 
Environmental Protection Agency, transmit-
ting, pursuant to law, the report of a rule en-
titled ‘‘National Emission Standards for Haz-
ardous Air Pollutants for Brick and Struc-
tural Clay Products Manufacturing; and Na-
tional Emission Standards for Hazardous Air 
Pollutants for Clay Ceramics Manufacturing 
(FRL 7459–9)’’ received on March 5, 2003; to 
the Committee on Environment and Public 
Works. 

EC–1505. A communication from the Acting 
Principal Deputy Associate Administrator, 
Environmental Protection Agency, transmit-
ting, pursuant to law, the report of a rule en-
titled ‘‘National Emission Standards for Haz-
ardous Air Pollutants for Coke Ovens: Push-
ing, Quenching, and Battery Stacks (FRL 
7462–3)’’ received on March 5, 2003; to the 
Committee on Environment and Public 
Works. 

EC–1506. A communication from the Acting 
Principal Deputy Associate Administrator, 
Environmental Protection Agency, transmit-
ting, pursuant to law, the report of a rule en-
titled ‘‘National Standards for Hazardous Air 
Pollutants: Engine Test Cells/Stands (FRL 
7461–4)’’ received on March 5, 2003; to the 
Committee on Environment and Public 
Works. 

EC–1507. A communication from the Acting 
Principal Deputy Associate Administrator, 
Environmental Protection Agency, transmit-
ting, pursuant to law, the report of a rule en-
titled ‘‘National Emission Standards for Haz-
ardous Air Pollutants: Reinforced Plastic 
Composites Production (FRL 7461–7)’’ re-
ceived on March 5, 2003; to the Committee on 
Environment and Public Works. 

EC–1509. A communication from the Acting 
Principal Deputy Associate Administrator, 
Environmental Protection Agency, transmit-
ting, pursuant to law, the report of a rule en-
titled ‘‘Approval and Promulgation of State 
Plans For Designated Facilities and Pollut-
ants; Rhode Island; Negative Declaration 
(FRL 7458–3)’’ received on March 5, 2003; to 
the Committee on Environment and Public 
Works. 

EC–1510. A communication from the Acting 
Principal Deputy Associate Administrator, 
Environmental Protection Agency, transmit-
ting, pursuant to law, the report of a docu-
ment entitled ‘‘Guidance for the Year 2003 
Clean Water Act Recognition Awards’’ re-
ceived on March 4, 2003; to the Committee on 
Environment and Public Works. 

EC–1511. A communication from the Acting 
Principal Deputy Associate Administrator, 
Environmental Protection Agency, transmit-
ting, pursuant to law, the report of a docu-
ment entitled ‘‘MOU between EPA and the 
Nuclear Regulatory Commission: Consulta-
tion and Finality on Decommissioning and 
Decontamination of Contaminated Sites’’ re-
ceived on March 4, 2003; to the Committee on 
Environment and Public Works. 

EC–1512. A communication from the Acting 
Principal Deputy Associate Administrator, 
Environmental Protection Agency, transmit-
ting, pursuant to law, the report of a rule en-
titled ‘‘Approval and Promulgation of Imple-
mentation Plans; Prevention of Significant 
Deterioration (FRL 7456–9)’’ received on 
March 3, 2003; to the Committee on Environ-
ment and Public Works. 

EC–1513. A communication from the Acting 
Principal Deputy Associate Administrator, 
Environmental Protection Agency, transmit-
ting, pursuant to law, the report of a rule en-
titled ‘‘Revisions to the California State Im-
plementation Plan, Antelope Valley Air Pol-
lution Control District, Imperial County Air 
Pollution Control District, and Monterey 
Bay Unified Air Pollution Control (FRL 7446– 
1)’’ received on March 6, 2003; to the Com-
mittee on Environment and Public Works. 

EC–1514. A communication from the Acting 
Principal Deputy Associate Administrator, 
Environmental Protection Agency, transmit-
ting, pursuant to law, the report of a rule en-
titled ‘‘National Emission Standards for Haz-
ardous Air Pollutants: Flexible Poly-
urethane Foam Fabrication Operations (7461– 
1)’’ received on March 5, 2003; to the Com-
mittee on Environment and Public Works. 

EC–1515. A communication from the Acting 
Principal Deputy Associate Administrator, 
Environmental Protection Agency, transmit-
ting, pursuant to law, the report of a rule en-
titled ‘‘National Emission Standards for Haz-
ardous Air Pollutants: Hydrochloric Acid 
Production (7460–1)’’ received on March 6, 
2003; to the Committee on Environment and 
Public Works. 

EC–1516. A communication from the Acting 
Principal Deputy Associate Administrator, 
Environmental Protection Agency, transmit-
ting, pursuant to law, the report of a rule en-
titled ‘‘National Emission Standards for Haz-
ardous Air Pollutants: Integrated Iron and 
Steel Manufacturing (FRL 7460–2)’’ received 
on March 5, 2003; to the Committee on Envi-
ronment and Public Works. 

EC–1517. A communication from the Direc-
tor, Office of Congressional Affairs, Nuclear 
Material Safety and Safeguards, Nuclear 
Regulatory Commission, transmitting, pur-

suant to law, the report of a rule entitled 
‘‘Source Material Reporting Under Inter-
national Agreements (RIN 3150–AH10)’’ re-
ceived on March 7, 2003; to the Committee on 
Environment and Public Works. 

EC–1518. A communication from the Direc-
tor, Fish and Wildlife Service, Department of 
the Interior, transmitting, pursuant to law, 
the report of a rule entitled ‘‘Endangered 
and Threatened Wildlife and Plants; Final 
Rule to List the Columbia Basin Pygmy Rab-
bit as Endangered (1080–AI17)’’ received on 
March 7, 2003; to the Committee on Environ-
ment and Public Works. 

EC–1519. A communication from the Dep-
uty Associate Attorney General and White 
House Liaison, Department of Justice, trans-
mitting, pursuant to law, the report of a va-
cancy and the designation of an acting offi-
cer for the position of Assistant Attorney 
General, received on March 3, 2003; to the 
Committee on the Judiciary. 

EC–1520. A communication from the Assist-
ant Legal Adviser for Treaty Affairs, Depart-
ment of State, transmitting, pursuant to 
law, the report relative to international 
agreements other than treaties entered into 
by the United States under the Case-Za-
blocki Act with Japan and Paraguay; to the 
Committee on Foreign Relations. 

EC–1521. A communication from the Legal 
Counsel, Community Development Financial 
Institutions Fund, Department of the Treas-
ury, transmitting, pursuant to law, the re-
port of a rule entitled ‘‘Notices of Funds 
Availability Inviting Applications for the 
Community Development Financial Institu-
tions Programs, the Native American CDFI 
Development Program and the Bank Enter-
prise Award Program’’ received on March 7, 
2003; to the Committee on Banking, Housing, 
and Urban Affairs. 

EC–1522. A communication from the Legal 
Counsel, Community Development Financial 
Institutions Fund, Department of the Treas-
ury, transmitting, pursuant to law, the re-
port of a rule entitled ‘‘Revised interim rule, 
Community Development Financial Institu-
tions Program Revised interim rule, Bank 
Enterprise Award Program ((RIN1505– 
AA92)(1505–AA91))’’ received on March 7, 2003; 
to the Committee on Banking, Housing, and 
Urban Affairs. 

EC–1523. A communication from the Assist-
ant General Counsel, Regulations, Office of 
the Assistant Secretary for Housing, Depart-
ment of Housing and Urban Development, 
transmitting, pursuant to law, the report of 
a rule entitled ‘‘FHA Approval of Condo-
minium Development Located in the Com-
monwealth of Puerto Rico for Mortgage In-
surance Under the Section 234(c) Program 
(RIN2502–AH80)’’ received on March 7, 2003; to 
the Committee on Banking, Housing, and 
Urban Affairs. 

EC–1524. A communication from the Chair-
man and President, Export-Import Bank of 
the United States, transmitting, pursuant to 
law, the report relative to exports made to 
Mexico, received on March 7, 2003; to the 
Committee on Banking, Housing, and Urban 
Affairs. 

EC–1525. A communication from the Chair, 
Office of General Counsel, Federal Election 
Commission, transmitting, pursuant to law, 
the report of a rule entitled ‘‘Administrative 
Fines’’ received on March 7, 2003; to the Com-
mittee on Rules and Administration. 

EC–1526. A communication from the Pro-
gram Analyst, Federal Aviation Administra-
tion, Department of Transportation, trans-
mitting, pursuant to law, the report of a rule 
entitled ‘‘Airworthiness Directives: Boeing 
Model 747 Series Airplanes; docket no. 2002– 
N316 [2–5/3–3] (RIN2120–AA64)(2003–0130)’’ re-
ceived on March 7, 2003; to the Committee on 
Commerce, Science, and Transportation. 
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EC–1527. A communication from the Pro-

gram Analyst, Federal Aviation Administra-
tion, Department of Transportation, trans-
mitting, pursuant to law, the report of a rule 
entitled ‘‘Airworthiness Directives: Bom-
bardier Model CL 600 2C10 Series Airplanes; 
Docket No. 2003–N–20 [2–5/3–3] (2120–AA64) 
(2003–0129)’’ received on March 7, 2003; to the 
Committee on Commerce, Science, and 
Transportation. 

EC–1528. A communication from the Pro-
gram Analyst, Federal Aviation Administra-
tion, Department of Transportation, trans-
mitting, pursuant to law, the report of a rule 
entitled ‘‘Airworthiness Directives: Airbus 
Model A330–223, 321, 322, and 323 Series Air-
planes Equipped with Pratt & Whitney Model 
PW 4164, 4168, or 4168A Engines; Docket No. 
2002–NM–102 (2120–AA64)(2003–0128)’’ received 
on March 7, 2003; to the Committee on Com-
merce, Science, and Transportation. 

EC–1529. A communication from the Pro-
gram Analyst, Federal Aviation Administra-
tion, Department of Transportation, trans-
mitting, pursuant to law, the report of a rule 
entitled ‘‘Airworthiness Directives: Pratt & 
Whitney Canada PW500 Series Turbofan En-
gines; Docket No. 2002–NE–45 (2120– 
AA64)(2003–0127)’’ received on March 7, 2003; 
to the Committee on Commerce, Science, 
and Transportation. 

EC–1530. A communication from the Pro-
gram Analyst, Federal Aviation Administra-
tion, Department of Transportation, trans-
mitting, pursuant to law, the report of a rule 
entitled ‘‘Airworthiness Directives: Empresa 
Brasileria de Aeronautica SA Model EB 135 
and 145 Series Airplanes Docket No. 2002– 
NM–326 (2120–AA64)(2003–0126)’’ received on 
March 7, 2003; to the Committee on Com-
merce, Science, and Transportation. 

EC–1531. A communication from the Pro-
gram Analyst, Federal Aviation Administra-
tion, Department of Transportation, trans-
mitting, pursuant to law, the report of a rule 
entitled ‘‘Standard Instrument Approach 
Procedures; Miscellaneous Amendments (54); 
Amdt. No. 3045 (2120–AA65)(20030014)’’ re-
ceived on March 7, 2003; to the Committee on 
Commerce, Science, and Transportation. 

EC–1532. A communication from the Pro-
gram Analyst, Federal Aviation Administra-
tion, Department of Transportation, trans-
mitting, pursuant to law, the report of a rule 
entitled ‘‘Standard Instrument Approach 
Procedures; Miscellaneous Amendments (29); 
Amdt. No. 3044 (2120–AA65)(2003–0013)’’ re-
ceived on March 7, 2003; to the Committee on 
Commerce, Science, and Transportation. 

EC–1533. A communication from the Pro-
gram Analyst, Federal Aviation Administra-
tion, Department of Transportation, trans-
mitting, pursuant to law, the report of a rule 
entitled ‘‘Standard Instrument Approach 
Procedures; Miscellaneous Amendments (59); 
Amdt. No. 3043 (2120–AA65)(2003–0012)’’ re-
ceived on March 7, 2003; to the Committee on 
Commerce, Science, and Transportation. 

EC–1534. A communication from the Pro-
gram Analyst, Federal Aviation Administra-
tion, Department of Transportation, trans-
mitting, pursuant to law, the report of a rule 
entitled ‘‘Standard Instrument Approach 
Procedures; Miscellaneous Amendments (27); 
Amdt. No. 3046 (2120–AA65)(2003–0011)’’ re-
ceived on March 7, 2003; to the Committee on 
Commerce, Science, and Transportation. 

EC–1535. A communication from the Pro-
gram Analyst, Federal Aviation Administra-
tion, Department of Transportation, trans-
mitting, pursuant to law, the report of a rule 
entitled ‘‘Special Air Traffic Rules; Flight 
Restrictions in the Vicinity of Niagara Falls; 
Docket No. FAA 2002–13235 (2120–AH57)’’ re-
ceived on March 7, 2003; to the Committee on 
Commerce, Science, and Transportation. 

EC–1536. A communication from the Pro-
gram Analyst, Federal Aviation Administra-

tion, Department of Transportation, trans-
mitting, pursuant to law, the report of a rule 
entitled ‘‘Enhanced Security Procedures for 
Operations at Certain Airports in the Wash-
ington, D.C. Metropolitan Area Special 
Flight Rules Area; Docket No. FAA–2002– 
11580 (2120–AH62)’’ received on March 7, 2003; 
to the Committee on Commerce, Science, 
and Transportation. 

EC–1537. A communication from the Pro-
gram Analyst, Federal Aviation Administra-
tion, Department of Transportation, trans-
mitting, pursuant to law, the report of a rule 
entitled ‘‘Modification of the Dimensions of 
the Grand Canyon National Park Special 
Flight Rules Area and Flight Free Zones; 
Docket No. FAA–2001–8690 (2120–AG74)(2003– 
0001)’’ received on March 7, 2003; to the Com-
mittee on Commerce , Science, and Trans-
portation. 

EC–1538. A communication from the Acting 
Director, Office Sustainable Fisheries, Na-
tional Marine Fisheries Service, Department 
of Commerce, transmitting, pursuant to law, 
the report of a rule entitled ‘‘Season opening 
announcement for the sablefish with fixed 
gear managed under IFO program (0679)’’ re-
ceived on March 7, 2003; to the Committee on 
Commerce, Science, and Transportation. 

EC–1539. A communication from the Attor-
ney/Advisor, Office of the Secretary, Depart-
ment of Transportation, transmitting, pur-
suant to law, the report of the designation of 
an acting officer for the position Assistant 
Secretary for Governmental Affairs, received 
on March 7, 2003; to the Committee on Com-
merce, Science, and Transportation. 

f 

REPORTS OF COMMITTEES 

The following reports of committees 
were submitted: 

By Mr. HATCH, from the Committee on 
the Judiciary, with an amendment in the na-
ture of a substitute and an amendment to 
the title: 

S. 113. A bill to exclude United States per-
sons from the definition of ‘‘foreign power’’ 
under the Foreign Intelligence Surveillance 
Act of 1978 relating to international ter-
rorism. 

f 

INTRODUCTION OF BILLS AND 
JOINT RESOLUTIONS 

The following bills and joint resolu-
tions were introduced, read the first 
and second times by unanimous con-
sent, and referred as indicated: 

By Mr. GREGG (for himself, Mr. FRIST, 
Mr. ALEXANDER, Mr. WARNER, Mr. 
ENZI, Mr. SESSIONS, Mr. ROBERTS, and 
Mr. GRAHAM of South Carolina): 

S. 15. A bill to amend the Public Health 
Service Act to provide for the payment of 
compensation for certain individuals with 
injuries resulting from the administration of 
smallpox countermeasures, to provide pro-
tections and countermeasures against chem-
ical, radiological, or nuclear agents that 
may be used in a terrorist attack against the 
United States, and to improve immunization 
rates by increasing the distribution of vac-
cines and improving and clarifying the vac-
cine injury compensation program; to the 
Committee on Health, Education, Labor, and 
Pensions. 

By Mr. CORZINE: 
S. 586. A bill to provide additional funding 

for the second round of empowerment zones 
and enterprise communities; to the Com-
mittee on Finance. 

By Mr. WYDEN: 
S. 587. A bill to promote the use of hydro-

gen fuel cell vehicles, and for other purposes; 
to the Committee on Finance. 

By Mr. ROCKEFELLER (for himself, 
Mr. CORZINE, Mr. INOUYE, Ms. LAN-
DRIEU, Mr. LEVIN, Mr. REED, and Mr. 
SARBANES): 

S. 588. A bill to amend the Social Security 
Act to guarantee comprehensive health care 
coverage for all children born after 2004; to 
the Committee on Finance. 

By Mr. AKAKA (for himself, Mr. DUR-
BIN, Mr. ALLEN, and Mr. VOINOVICH): 

S. 589. A bill to strengthen and improve the 
management of national security, encourage 
Government service in areas of critical na-
tional security, and to assist government 
agencies in addressing deficiencies in per-
sonnel possessing specialized skills impor-
tant to national security and incorporating 
the goals and strategies for recruitment and 
retention for such skilled personnel into the 
strategic and performance management sys-
tems of Federal agencies; to the Committee 
on Governmental Affairs. 

By Mr. SCHUMER (for himself and Mr. 
SANTORUM): 

S. 590. A bill to amend title XVIII of the 
Social Security Act to provide for equitable 
reimbursement rates under the medicare 
program to Medicare+Choice organizations; 
to the Committee on Finance. 

By Mr. MILLER: 
S. 591. A bill to provide for a period of 

quiet reflection at the opening of certain 
schools on every school day; to the Com-
mittee on Health, Education, Labor, and 
Pensions. 

By Mr. HOLLINGS: 
S. 592. A bill to establish an Office of Man-

ufacturing in the Department of Commerce, 
and for other purposes; to the Committee on 
Finance. 

By Mr. DURBIN (for himself, Ms. MI-
KULSKI, Mr. LEAHY, Mr . SARBANES, 
Mr. BINGAMAN, Mr. LAUTENBERG, and 
Ms. LANDRIEU): 

S. 593. A bill to ensure that a Federal em-
ployee who takes leave without pay in order 
to perform service as a member of the uni-
formed services or member of the National 
Guard shall continue to receive pay in an 
amount which, when taken together with the 
pay and allowances such individual is receiv-
ing for such service, will be no less than the 
basic pay such individual would then be re-
ceiving if no interruption in employment has 
occurred; to the Committee on Govern-
mental Affairs. 

By Mr. JOHNSON (for himself, Mr. 
DASCHLE, Mr. CAMPBELL, Mr. COCH-
RAN, and Mrs. MURRAY): 

S. 594. A bill to provide for the issuance of 
bonds to provide funding for the construc-
tion of schools of the Bureau of Indian Af-
fairs, and for other purposes; to the Com-
mittee on Indian Affairs. 

By Mr. HATCH (for himself, Mr. 
BREAUX, Mr. ALLARD, Ms. COLLINS, 
Mr. SUNUNU, and Ms. SNOWE): 

S. 595. A bill to amend the Internal Rev-
enue Code of 1986 to repeal the required use 
of certain principal repayments on mortgage 
subsidy bond financings to redeem bonds, to 
modify the purchase price limitation under 
mortgage subsidy bond rules based on me-
dian family income, and for other purposes; 
to the Committee on Finance. 

By Mr. ENSIGN (for himself, Mrs. 
BOXER, Mr. SMITH, Mr. ALLEN, Mr. 
ENZI, and Mr. BAYH): 

S. 596. A bill to amend the Internal Rev-
enue Code of 1986 to encourage the invest-
ment of foreign earnings within the United 
States for productive business investments 
and job creation; to the Committee on Fi-
nance. 

By Mr. GRASSLEY (for himself, Mr. 
BAUCUS, Mr. DOMENICI, and Mr. 
BINGAMAN): 
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S. 597. A bill to amend the Internal Rev-

enue Code of 1986 to provide energy tax in-
centives; to the Committee on Finance. 

By Ms. COLLINS (for herself, Mr. MIL-
LER, Mrs. DOLE, Mr. MCCAIN, Mr. 
KERRY, Mr. CHAMBLISS, and Mr. SPEC-
TER): 

S. 598. A bill to amend title XVIII of the 
Social Security Act to provide for a clari-
fication of the definition of homebound for 
purposes of determining eligibility for home 
health services under the medicare program; 
to the Committee on Finance. 

By Mrs. LINCOLN (for herself, Ms. COL-
LINS, and Mr. BINGAMAN): 

S. 599. A bill to amend title XVIII of the 
Social Security Act to provide coverage 
under the medicare program for diabetes lab-
oratory diagnostic tests and other services 
to screen for diabetes; to the Committee on 
Finance. 

By Mr. CRAIG (for himself and Mrs. 
FEINSTEIN): 

S. 600. A bill to authorize the Secretary of 
Energy to cooperate in the international 
magnetic fusion burning plasma experiment, 
or alternatively to develop a plan for a do-
mestic burning plasma experiment, for the 
purpose of accelerating the scientific under-
standing and development of fusion as a long 
term energy source; to the Committee on 
Energy and Natural Resources. 

By Mr. BROWNBACK (for himself, Mr. 
BIDEN, Mr. DEWINE, and Mr. SCHU-
MER): 

S.J. Res. 8. A joint resolution expressing 
the sense of Congress with respect to raising 
awareness and encouraging prevention of 
sexual assault in the United States and sup-
porting the goals and ideals of National Sex-
ual Assault Awareness and Prevention 
Month; to the Committee on the Judiciary. 

f 

SUBMISSION OF CONCURRENT AND 
SENATE RESOLUTIONS 

The following concurrent resolutions 
and Senate resolutions were read, and 
referred (or acted upon), as indicated: 

By Mrs. HUTCHISON (for herself, Ms. 
MIKULSKI, Ms. CANTWELL, Mrs. CLIN-
TON, Mrs. FEINSTEIN, Mrs. LINCOLN, 
Mrs. MURRAY, Ms. SNOWE, Ms. MUR-
KOWSKI, Mr. BAYH, Mr. WARNER, Mr. 
ALLEN, Mr. KOHL, Mr. INHOFE, and 
Mr. LUGAR): 

S. Res. 79. A resolution designating the 
week of March 9 through March 15, 2003, as 
‘‘National Girl Scout Week″; to the Com-
mittee on the Judiciary. 

By Mr. LOTT: 
S. Res. 80. A resolution to authorize the 

printing of a collection of the rules of the 
committees of the Senate; considered and 
agreed to. 

By Mr. LIEBERMAN (for himself and 
Ms. SNOWE): 

S. Con. Res. 18. A concurrent resolution ex-
pressing the sense of Congress that the 
United States should strive to prevent teen 
pregnancy by encouraging teenagers to view 
adolescence as a time for education and ma-
turing and by educating teenagers about the 
negative consequences of early sexual activ-
ity; and for other purposes; to the Com-
mittee on the Judiciary. 

f 

ADDITIONAL COSPONSORS 
S. 3 

At the request of Mr. SANTORUM, the 
name of the Senator from Alaska (Ms. 
MURKOWSKI) was added as a cosponsor 
of S. 3, a bill to prohibit the procedure 
commonly known as partial-birth abor-
tion. 

S. 13 

At the request of Mr. KYL, the name 
of the Senator from Colorado (Mr. 
ALLARD) was added as a cosponsor of S. 
13, a bill to provide financial security 
to family farm and small business own-
ers while by ending the unfair practice 
of taxing someone at death. 

S. 150 

At the request of Mr. ALLEN, the 
name of the Senator from Georgia (Mr. 
MILLER) was added as a cosponsor of S. 
150, a bill to make permanent the mor-
atorium on taxes on Internet access 
and multiple and discriminatory taxes 
on electronic commerce imposed by the 
Internet Tax Freedom Act. 

S. 152 

At the request of Mr. BIDEN, the 
name of the Senator from Kansas (Mr. 
BROWNBACK) was added as a cosponsor 
of S. 152, a bill to assess the extent of 
the backlog in DNA analysis of rape 
kit samples, and to improve investiga-
tion and prosecution of sexual assault 
cases with DNA evidence. 

S. 201 

At the request of Mr. SCHUMER, the 
names of the Senator from California 
(Mrs. BOXER), the Senator from New 
York (Mrs. CLINTON), the Senator from 
New Jersey (Mr. CORZINE), the Senator 
from California (Mrs. FEINSTEIN) and 
the Senator from Maryland (Ms. MI-
KULSKI) were added as cosponsors of S. 
201, a bill to amend title 31, United 
States Code, to provide Federal aid and 
economic stimulus through a one-time 
revenue grant to the States and their 
local governments. 

S. 206 

At the request of Mr. ROBERTS, the 
name of the Senator from Wyoming 
(Mr. THOMAS) was added as a cosponsor 
of S. 206, a bill to amend the Internal 
Revenue Code of 1986 to clarify the 
treatment of incentive stock options 
and employee stock purchase plans. 

S. 227 

At the request of Mrs. FEINSTEIN, the 
name of the Senator from Virginia (Mr. 
ALLEN) was added as a cosponsor of S. 
227, a bill to amend the Higher Edu-
cation Act of 1965 to extend loan for-
giveness for certain loans to certified 
or licensed teachers, to provide for 
grants that promote teacher certifi-
cation and licensing, and for other pur-
poses. 

S. 256 

At the request of Mrs. BOXER, the 
name of the Senator from Washington 
(Ms. CANTWELL) was added as a cospon-
sor of S. 256, a bill to provide incen-
tives for charitable contributions by 
individuals and businesses, to improve 
the public disclosure of activities of ex-
empt organizations, and to enhance the 
ability of low-income Americans to 
gain financial security by building as-
sets, and for other purposes. 

S. 274 

At the request of Mr. GRASSLEY, the 
name of the Senator from New Mexico 
(Mr. DOMENICI) was added as a cospon-
sor of S. 274, a bill to amend the proce-

dures that apply to consideration of 
interstate class actions to assure fairer 
outcomes for class members and de-
fendants, and for other purposes. 

S. 315 

At the request of Mr. LEAHY, the 
name of the Senator from Minnesota 
(Mr. DAYTON) was added as a cosponsor 
of S. 315, a bill to support first respond-
ers to protect homeland security and 
prevent and respond to acts of ter-
rorism. 

S. 377 

At the request of Ms. LANDRIEU, the 
name of the Senator from Washington 
(Mrs. MURRAY) was added as a cospon-
sor of S. 377, a bill to require the Sec-
retary of the Treasury to mint coins in 
commemoration of the contributions of 
Dr. Martin Luther King, Jr., to the 
United States. 

S. 380 

At the request of Ms. COLLINS, the 
name of the Senator from Hawaii (Mr. 
AKAKA) was added as a cosponsor of S. 
380, a bill to amend chapter 83 of title 
5, United States Code, to reform the 
funding of benefits under the Civil 
Service Retirement System for em-
ployees of the United States Postal 
Service, and for other purposes. 

S. 413 

At the request of Mr. NICKLES, the 
name of the Senator from Missouri 
(Mr. TALENT) was added as a cosponsor 
of S. 413, a bill to provide for the fair 
and efficient judicial consideration of 
personal injury and wrongful death 
claims arising out of asbestos exposure, 
to ensure that individuals who suffer 
harm, now or in the future, from ill-
nesses caused by exposure to asbestos 
receive compensation for their injuries, 
and for other purposes. 

S. 459 

At the request of Mr. LEAHY, the 
name of the Senator from Wisconsin 
(Mr. KOHL) was added as a cosponsor of 
S. 459, a bill to ensure that a public 
safety officer who suffers a fatal heart 
attack or stroke while on duty shall be 
presumed to have died in the line of 
duty for purposes of public safety offi-
cer survivor benefits. 

S. 464 

At the request of Mr. REID, the name 
of the Senator from Minnesota (Mr. 
DAYTON) was added as a cosponsor of S. 
464, a bill to amend the Internal Rev-
enue Code of 1986 to modify and expand 
the credit for electricity produced from 
renewable resources and waste prod-
ucts, and for other purposes. 

S. 465 

At the request of Mrs. MURRAY, the 
name of the Senator from Arkansas 
(Mrs. LINCOLN) was added as a cospon-
sor of S. 465, a bill to amend title XVIII 
of the Social Security Act to expand 
medicare coverage of certain self-in-
jected biologicals. 

S. 505 

At the request of Mr. HATCH, the 
name of the Senator from Georgia (Mr. 
MILLER) was added as a cosponsor of S. 
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505, a bill to amend the Internal Rev-
enue Code of 1986 to encourage and ac-
celerate the nationwide production, re-
tail sale, and consumer use of new 
motor vehicles that are powered by 
fuel cell technology, hybrid tech-
nology, battery electric technology, al-
ternative fuels, or other advanced 
motor vehicle technologies, and for 
other purposes. 

S. 516 
At the request of Mr. BUNNING, the 

name of the Senator from Massachu-
setts (Mr. KERRY) was added as a co-
sponsor of S. 516, a bill to amend title 
49, United States Code, to allow the 
arming of pilots of cargo aircraft, and 
for other purposes. 

S. 521 
At the request of Mr. CAMPBELL, the 

name of the Senator from Hawaii (Mr. 
INOUYE) was added as a cosponsor of S. 
521, a bill to amend the Act of August 
9, 1955, to extend the terms of leases of 
certain restricted Indian land, and for 
other purposes. 

S. 522 
At the request of Mr. CAMPBELL, the 

name of the Senator from Wyoming 
(Mr. THOMAS) was added as a cosponsor 
of S. 522, a bill to amend the Energy 
Policy Act of 1992 to assist Indian 
tribes in developing energy resources, 
and for other purposes. 

S. 523 
At the request of Mr. CAMPBELL, the 

name of the Senator from Hawaii (Mr. 
INOUYE) was added as a cosponsor of S. 
523, a bill to make technical correc-
tions to law relating to Native Ameri-
cans, and for other purposes. 

S. 525 
At the request of Mr. LEVIN, the 

names of the Senator from Virginia 
(Mr. ALLEN) and the Senator from New 
York (Mr. SCHUMER) were added as co-
sponsors of S. 525, a bill to amend the 
Nonindigenous Aquatic Nuisance Pre-
vention and Control Act of 1990 to re-
authorize and improve that Act. 

S. 526 
At the request of Mr. HATCH, the 

name of the Senator from Louisiana 
(Mr. BREAUX) was added as a cosponsor 
of S. 526, a bill to amend title XVIII of 
the Social Security Act to improve ac-
cess to Medicare+Choice plans for spe-
cial needs medicare beneficiaries by al-
lowing plans to target enrollment to 
special needs beneficiaries. 

S. 532 
At the request of Mrs. HUTCHISON, the 

name of the Senator from Texas (Mr. 
CORNYN) was added as a cosponsor of S. 
532, a bill to enhance the capacity of 
organizations working in the United 
States—Mexico border region to de-
velop affordable housing and infra-
structure and to foster economic op-
portunity in the colonias. 

S. 555 
At the request of Mr. CAMPBELL, the 

name of the Senator from Arizona (Mr. 
MCCAIN) was added as a cosponsor of S. 
555, a bill to establish the Native Amer-
ican Health and Wellness Foundation, 
and for other purposes. 

S. 569 

At the request of Mr. ENSIGN, the 
names of the Senator from Louisiana 
(Ms. LANDRIEU) and the Senator from 
Nebraska (Mr. NELSON) were added as 
cosponsors of S. 569, a bill to amend 
title XVIII of the Social Security Act 
to repeal the medicare outpatient reha-
bilitation therapy caps. 

S. 582 

At the request of Mr. BUNNING, the 
name of the Senator from Wyoming 
(Mr. THOMAS) was added as a cosponsor 
of S. 582, a bill to authorize the Depart-
ment of Energy to develop and imple-
ment an accelerated research and de-
velopment program for advanced clean 
coal technologies for use in coal-based 
electricity generating facilities and to 
amend the Internal Revenue Code of 
1986 to provide financial incentives to 
encourage the retrofitting, repowering, 
or replacement of coal-based elec-
tricity generating facilities to protect 
the environment and improve effi-
ciency and encourage the early com-
mercial application of advanced clean 
coal technologies, so as to allow coal to 
help meet the growing need of the 
United States for the generation of re-
liable and affordable electricity. 

S.J. RES. 6 

At the request of Mr. LIEBERMAN, the 
name of the Senator from Illinois (Mr. 
DURBIN) was added as a cosponsor of 
S.J. Res. 6, a joint resolution express-
ing the sense of Congress with respect 
to planning the reconstruction of Iraq. 

S. RES. 22 

At the request of Mr. DORGAN, the 
name of the Senator from Wisconsin 
(Mr. FEINGOLD) was added as a cospon-
sor of S. Res. 22, A resolution express-
ing the sense of the Senate regarding 
the implementation of the No Child 
Left Behind Act of 2001. 

S. RES. 46 

At the request of Mr. BINGAMAN, the 
name of the Senator from Illinois (Mr. 
FITZGERALD) was added as a cosponsor 
of S. Res. 46, a resolution designating 
March 31, 2003, as ‘‘National Civilian 
Conservation Corps Day’’. 

S. RES. 70 

At the request of Mr. CRAIG, the 
names of the Senator from Colorado 
(Mr. CAMPBELL), the Senator from Wis-
consin (Mr. FEINGOLD), the Senator 
from Illinois (Mr. FITZGERALD), the 
Senator from Oklahoma (Mr. INHOFE), 
the Senator from Maryland (Ms. MI-
KULSKI), the Senator from Alaska (Ms. 
MURKOWSKI), the Senator from Wash-
ington (Mrs. MURRAY), the Senator 
from Oklahoma (Mr. NICKLES), the Sen-
ator from Oregon (Mr. SMITH), the Sen-
ator from South Dakota (Mr. JOHNSON) 
and the Senator from Wisconsin (Mr. 
KOHL) were added as cosponsors of S. 
Res. 70, a resolution designating the 
week beginning March 16, 2003 as ‘‘Na-
tional Safe Place Week’’. 

S. RES. 70 

At the request of Ms. LANDRIEU, her 
name was added as a cosponsor of S. 
Res. 70, supra. 

STATEMENTS ON INTRODUCED 
BILLS AND JOINT RESOLUTIONS 

By Mr. CORZINE: 
S. 586. A bill to provide additional 

funding for the second round of em-
powerment zones and enterprise com-
munities; to the Committee on Fi-
nance. 

Mr. CORZINE. Mr. President, I rise 
today to introduce the Round II EZ/EC 
Flexibility Act of 2003. This important 
legislation would secure vital funding 
for Round II Empowerment Zones and 
Enterprise Communities to ensure that 
communities throughout the country 
will be able to continue the important 
work of economic revitalization. 

This legislation promotes the contin-
ued economic development throughout 
the EZ/EC program, particularly to the 
15 Round II urban and 5 rural empower-
ment zones that were designated in 
1999. Each of those communities has 
implemented a host of strategic initia-
tives aimed at economic growth and 
job creation in their respective com-
munities. 

The EZ/EC Act ensures that Round II 
communities EZs and ECs are provided 
with funding they were promised upon 
designation. It also authorizes the use 
of EZ/EC grants as a match for related 
Federal programs, providing the EZ/EC 
program with maximum flexibility to 
implement initiatives at the local 
level. 

The Enterprise Zone/Enterprise Com-
munity program was created to provide 
Federal assistance over ten years in 
designated urban and rural commu-
nities that would fuel economic revi-
talization and job growth. The program 
does so primarily by providing Federal 
grants to communities and tax and reg-
ulatory relief to help communities at-
tract and retain businesses. 

Unfortunately, an inequity now ex-
ists between the way Round I and 
Round II EZs and ECs have been fund-
ed. Those communities that won EZ 
designations in the initial round, in 
1994, received full funding from the 
Congress, which made all grant awards 
available for use within the first two 
years of designation. However, EZs and 
ECs designated in Round II did not re-
ceive this same funding authority. 

Federal benefits promised to the 
Round IIs included funding grants of 
$100 million for each urban zone, $40 
million for each rural zone and about 
$3 million for each Enterprise Commu-
nity over a ten-year period beginning 
in 1999. In reliance on those ‘‘prom-
ised’’ funds, Round II zones prepared 
strategic plans for economic revitaliza-
tion based on the availability of that 
funding. However, unlike Round I des-
ignees, who received a full funding up 
front, Round II zones have received a 
mere fraction of the funding promise. 

The lack of a certain, predictable 
funding stream will ultimately under-
mine the ability of Round II EZs/ECs to 
effectively implement their economic 
growth strategies in their designated 
communities. And that’s a shame, be-
cause the EZ/EC initiative has pro-
duced real results. 
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In fact, I’m proud to say that one of 

the best Round II EZs is located in 
Cumberland County, NJ. The Cum-
berland County Empowerment Zone, a 
collaborative effort of the communities 
of Bridgeton, Millville, Vineland and 
Port Norris, has been a model EZ, and 
committed all the funds made avail-
able to it by HUD. 

Since the creation of the EZ, Cum-
berland County has witnessed more 
than 100 housing units rehabbed, ren-
ovated or newly built. A $4 million loan 
pool has been created to fund commu-
nity and small business reinvestment. 
The EZ also has led to the funding for 
over 60 economic development initia-
tives, utilizing more than $11 million in 
funding to leverage $120 million in pri-
vate, public and tax exempt bond fi-
nancing. 

These are real results. In fact, over 
1,100 new jobs will be created in the 
County over the next year and a half 
alone if the Federal Government were 
to maintain its commitment to the EZ/ 
EC program. 

Cumberland County is just one exam-
ple of how the EZ/EC initiative has 
brought hope and promise to commu-
nities throughout America. We need to 
do more to support and build on these 
initiatives. Now is the time for Con-
gress to fulfill the promise made to 
Round II EZs and ECs. 

I urge my colleagues to cosponsor 
this bill that will allow communities 
throughout the country to continue 
their work of economic revitalization. 
I ask unanimous consent that the text 
of the bill be printed in the RECORD. 

There being no objection, the bill was 
ordered to be printed in the RECORD, as 
follows: 

S. 586 
Be it enacted by the Senate and House of Rep-

resentatives of the United States of America in 
Congress assembled, 
SECTION 1. SHORT TITLE. 

This Act may be cited as the ‘‘Round II EZ/ 
EC Flexibility Act of 2003’’. 
SEC. 2. CORRECTION OF INEQUITIES IN THE SEC-

OND ROUND OF EMPOWERMENT 
ZONES AND ENTERPRISE COMMU-
NITIES. 

(a) GRANT AUTHORITY.—There are author-
ized to be appropriated— 

(1) to the Secretary of Housing and Urban 
Development, such sums as may be nec-
essary to make grant awards totaling 
$100,000,000 to each of 15 urban empowerment 
zones designated pursuant to section 1391(g) 
of the Internal Revenue Code of 1986, taking 
into account any amount made available 
pursuant to any prior appropriation made for 
such zones; and 

(2) to the Secretary of Agriculture, such 
sums as may be necessary to make— 

(A) grant awards totaling $40,000,000 to 
each of 5 rural empowerment zones des-
ignated pursuant to section 1391(g) of the In-
ternal Revenue Code of 1986, taking into ac-
count any amount made available pursuant 
to any prior appropriation made for such 
zones; and 

(B) grant awards totaling $3,000,000 to each 
of 20 rural enterprise communities des-
ignated pursuant to section 766 of the Agri-
culture, Rural Development, Food and Drug 
Administration, and Related Agencies Ap-
propriations Act, 1999, taking into account 
any amount made available pursuant to any 

prior appropriation made for such commu-
nities. 

(b) AUTHORITY TO USE FUNDS TO IMPLEMENT 
STRATEGIC PLAN.—Funds appropriated under 
Federal law for an empowerment zone or an 
enterprise community referred to in sub-
section (a) may be used to implement the 
strategic plan for the zone or community, in-
cluding— 

(1) economic development; 
(2) infrastructure development; 
(3) workforce development; and 
(4) community development activities. 
(c) NO LOSS OF FEDERAL FUNDS BY REASON 

OF RECLASSIFICATION AS RENEWAL COMMU-
NITY.—An area that, by reason of section 
1400E(e) of the Internal Revenue Code of 1986, 
ceases to be designated as an empowerment 
zone or enterprise community under section 
1391(g) of such Code shall not lose any Fed-
eral funds by reason of the cessation. 

(d) AUTHORITY TO USE FUNDS TO PAY NON- 
FEDERAL SHARE OF MATCHING GRANTS.— 
Funds appropriated under any Federal law 
for an empowerment zone or an enterprise 
community referred to in subsection (a) may 
be used to pay the non-Federal share re-
quired in connection with another Federal 
grant-in-aid program undertaken as part of 
activities assisted under this section. 

By Mr. WYDEN: 
S. 587. A bill to promote the use of 

hydrogen fuel cell vehicles, and for 
other purposes; to the Committee on 
Finance. 

Mr. WYDEN. Mr. President, today, I 
am introducing the Hydrogen Trans-
portation Wins Over Growing Reliance 
on Oil, H2 GROW, Act to accelerate 
getting cars and trucks powered by hy-
drogen on our roads as a way to reduce 
our Nation’s dependence on foreign oil. 
In the House, Congressman CHRIS COX 
will also be introducing the H2 GROW 
Act, so we will have the first bipar-
tisan, bicameral bill to provide incen-
tives for commercialing hydrogen-pow-
ered cars and the fueling stations need-
ed for hydrogen cars to have wide-
spread acceptance. 

Our legislation has the support of a 
diverse coalition of interest groups, 
ranging from the Natural Resources 
Defense Council to the automobile in-
dustry. It is not a coalition that natu-
rally flocks together. In fact, on many 
environmental issues, these groups are 
skirmishing, not coalescing. 

Just as these groups have come to-
gether, Congressman COX and I have 
felt, on a bipartisan basis, that he and 
I could find common ground on the 
critical issue of hydrogen fuel cells. 
Unlike some other proposals to pro-
mote hydrogen fuel cell vehicles, the 
H2 GROW Act goes beyond researching 
hydrogen to kickstart the market for 
hydrogen fuel cell vehicles and fueling 
equipment. Legislation he and I will in-
troduce today, the H2 GROW Act, uses 
marketplace incentives so that a sig-
nificant number of fuel cell vehicles 
can hit American streets in the next 
decade. In effect, our legislation goes 
beyond the popular wisdom that you 
can’t do much to actually get these ve-
hicles on the street anytime soon. 

Our legislation stipulates that when 
someone opens a fueling station, sells 
fueling equipment, sells hydrogen fuel 
for use in vehicles, or buys a hydrogen 

fuel cell vehicle, the tax man won’t 
cometh for the next 10 years. By cre-
ating incentives this way, our legisla-
tion, can catalyze commercialization 
of fuel cell vehicles. Tax holidays and 
tax incentives will stimulate a private 
market for everything from creating 
the infrastructure needed for fuel cell 
vehicles, to direct incentives for Amer-
ican consumers. 

By using this approach, our legisla-
tion only pays for performance. It does 
not subsidize research that may or may 
not advance the goal of getting hydro-
gen-powered cars on the road. The tax 
credits and other incentives only re-
ward actions that actually put cars on 
the road or fueling equipment in use. 

Best of all, the price tag is minimal. 
The government isn’t expecting any 
significant revenue from fuel cell vehi-
cles anyway in the next 10 years—and 
that’s the life of our bill. So there’s no 
enormous cost to the government. 

Congress has a clear choice between 
taking 20 years to get a significant 
number of hydrogen vehicles on the 
road and making real, measurable 
progress in the next 10 years. In my 
view, reducing this country’s depend-
ence on foreign oil is a national secu-
rity priority. At a time when more 
than half our energy is imported, en-
acting policies that promote energy 
independence is a true act of patriot-
ism. Our legislation would promote 
that energy independence. 

Here are two examples of how our 
legislation provides critically needed 
incentives for the fuel cell market: 

Congressman COX and I want to make 
it worth the consumer’s while to buy a 
fuel cell vehicle in the first place. So a 
tax credit will help make up the dif-
ference between the cost of a gasoline- 
powered vehicle and a fuel cell car. For 
example, if in 2009, a consumer buys a 
fuel cell car for $25,000, the consumer 
can write $3,750 off his or her taxes to 
make the fuel cell car more affordable. 

To help gasoline stations begin to 
shift to serving consumers with hydro-
gen fuel cell vehicles, our bill provides 
a 20-percent tax credit for every unit of 
hydrogen fuel sold equivalent to a gal-
lon of gasoline. 

The bill also helps taxpayers get the 
most of the fuel cell vehicle in terms of 
convenience and ease of use. With hy-
drogen fuel cells, filling up your car 
could be something you do at your 
home or your office as well as a retail 
filling station. So our bill gives tax-
payers who install hydrogen fueling 
equipment in their homes a tax credit 
for up to 50 percent of the cost of the 
refueling equipment. 

In my view, these are practical steps 
away from our reliance on foreign oil 
and toward better, cleaner transpor-
tation for all Americans. I also believe 
this plan is the best, most effective use 
of taxpayer dollars on this issue. 

Companies like GM and Toyota—two 
car companies that are endorsing the 
H2 GROW Act—are already developing 
the technology to improve the perform-
ance and reduce the cost of fuel cell ve-
hicles with more reliable, affordable 
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materials. These companies are al-
ready putting the money and time into 
that effort. What Congress needs to do 
is help the American people and Amer-
ican businesses take advantage of these 
new products as they’re perfected, and 
help them hit the streets as quickly as 
possible. 

I firmly believe the H2 GROW Act is 
a strong step toward helping con-
sumers to shore up this Nation’s eco-
nomic and environmental stability for 
future generations. I know Congress-
man COX feels the same way, and I en-
courage my colleagues to support our 
bipartisan legislation to accelerate 
commercialization of hydrogen fuel 
cell cars and help reduce our Nation’s 
dependence on foreign oil. 

By Mr. ROCKEFELLER (for him-
self, Mr. CORZINE, Mr. INOUYE, 
Ms. LANDRIEU, Mr. LEVIN, Mr. 
REED, and Mr. SARBANES): 

S. 588. A bill to amend the Social Se-
curity Act to guarantee comprehensive 
health care coverage for all children 
born after 2004; to the Committee on 
Finance. 

Mr. ROCKEFELLER. Mr. President, I 
am pleased and proud to introduce the 
MediKids Health Insurance Act of 2003. 
Congressman STARK is introducing a 
companion bill in the House. 

This legislation is, without a doubt, 
ambitious. It is a deliberate effort to 
try to ignite a national commitment to 
the goal of insuring all of our children. 
For some, that is an idealistic propo-
sition that does not seem achievable. 
With this bill, I want to call on the 
public and my colleagues to consider 
once again the clear and convincing 
case for investing the necessary re-
sources in the health of our children— 
and therefore, in the well-being of their 
families and our entire country. The 
President and Congress continue to 
talk about their commitment to Amer-
ica’s health. This bill challenges them 
to take action on their rhetoric. 

Our children are not only our future, 
they are also our present. What we do 
for them today will greatly affect what 
happens tomorrow. Yet even though we 
recognize these facts, we still have not 
found a way to guarantee health cov-
erage for children. Without health in-
surance, many of these children go 
without health care all together. 

Children are the least expensive seg-
ment of our population to insure. They 
are also the least able to have control 
over whether or not they have health 
insurance. Yet we now have over 9 mil-
lion uninsured children in this country. 
And with the downturn in the economy 
and the rising costs of health care, this 
number will continue rising. 

Our success in expanding Medicaid 
and passing the State Children’s 
Health Insurance Program was a mean-
ingful, significant start at closing the 
tragic gap represented by millions of 
uninsured children. However, Congress 
cannot point to these programs and de-
clare that our work is done. We still 
have much more to do. The percent of 

children in low-income families with-
out health insurance has not changed 
in recent years. Even with perfect en-
rollment in S–CHIP and Medicaid, 
there would still be a great number of 
children without health insurance. 

This is partially due to our increas-
ingly mobile society, where parents 
frequently change jobs and families 
often move from State to State. When 
this occurs there is often a lapse in 
health coverage. Also, families work-
ing their way out of welfare fluctuate 
between eligibility and ineligibility for 
means-tested assistance programs. An-
other reason for the number of unin-
sured children is that the cost of 
health insurance continues to increase, 
leaving many working parents unable 
to afford coverage for themselves or 
their families. All of this adds up to 
the fact that many of our children do 
not have the consistent and regular ac-
cess to health care which they need to 
grow up healthy. 

That is why I am re-introducing the 
MediKids Health Insurance Act. This 
bill would automatically enroll every 
child at birth into a new, comprehen-
sive Federal safety net health insur-
ance program beginning in 2004. The 
benefits would be tailored to the needs 
of children and would be similar to 
those currently available to children 
under Medicaid. A small monthly pre-
mium would be collected from parents 
at tax filing, with discounts to low-in-
come families phasing out at 300 per-
cent of poverty. The children would re-
main enrolled in MediKids throughout 
childhood. When they are covered by 
another health insurance program, 
their parents would be exempt from the 
premium. The key to our program is 
that whenever other sources of health 
insurance fail, MediKids would stand 
ready to cover the health needs of our 
next generation. By the year 2020, 
every child in America would be able to 
grow up with consistent, continuous 
health insurance coverage. 

Like Medicare, MediKids would be 
independently financed, would cover 
benefits tailored to the needs of its tar-
get population, and would have the 
goal of achieving nearly 100 percent 
health insurance coverage for the chil-
dren of this country—just as Medicare 
has done for our Nation’s seniors and 
disabled population. It’s time we make 
this investment in the future of Amer-
ica by guaranteeing all children the 
health coverage they need to make a 
healthy start in life. 

The MediKids Health Insurance Act 
would offer guaranteed, automatic 
health coverage for every child with 
the simplest of enrollment procedures 
and no challenging outreach, paper-
work, or re-determination hoops to 
jump through. It would be able to fol-
low children across state lines, or tide 
them over in a new location until their 
parents can enroll them in a new insur-
ance program. Between jobs or during 
family crises such as divorce or the 
death of a parent, it would offer extra 
security and ensure continuous health 

coverage to the Nation’s children. Dur-
ing that critical period when a family 
is just climbing out of poverty and out 
of the eligibility range for means-test-
ed assistance programs, it would pro-
vide an extra boost with health insur-
ance for the children until the parents 
can move into jobs that provide reli-
able health insurance coverage. And 
every child would automatically be en-
rolled upon birth, along with the 
issuance of the birth certificate or im-
migration card. 

As we all know, an ounce of preven-
tion is worth a pound of cure. Pro-
viding health care coverage to children 
affects much more than their health— 
it affects their ability to learn, their 
ability to thrive, and their ability to 
become a productive member of soci-
ety. I look forward to working with my 
colleagues and supporting organiza-
tions for the passage of the MediKids 
Health Insurance Act of 2003 to guar-
antee every child in America the 
health coverage they need to grow up 
healthy. 

I stand before you today to deliver a 
message. That it is time to rekindle 
the discussion about how we are going 
to provide health insurance for all 
Americans. The bill I am introducing 
today—the MediKids Health Insurance 
Act of 2003—is a step toward elimi-
nating the irrational and tragic lack of 
health insurance for so many children 
and adults in our country. 

Partial solutions to America’s ‘‘unin-
sured crisis’’ lie before Congress, and I 
recognize the sense of realism and care 
that are the basis for proposing incre-
mental steps towards universal cov-
erage. As someone involved in the 
tough battles in years past to achieve 
universal coverage, I will continue to 
do all I can to make whatever progress 
can be made each and every year. 

But I also believe it is important to 
not lose sight of the ideal—and our ca-
pacity to reach that ideal—of the 
United States of America joining every 
other industrialized nation by ensuring 
that its citizens have basic health in-
surance. Until we succeed, millions of 
children and adults will suffer human 
and financial costs that are prevent-
able. 

Therefore, I offer this legislation to 
both enlist my colleagues in an effort 
to insist that all of our Nation’s chil-
dren are insured as quickly as possible 
and to lay out the steps that would 
achieve that goal. Some may say that 
we cannot afford this level of commit-
ment to America’s children in a time of 
war and economic downturn. I strongly 
disagree. We can fully fund MediKids 
with the more than $388 billion the 
President’s budget proposes to spend 
on the dividend tax cut. I believe that 
choice is clear between providing 100 
percent of our children with health 
care coverage and giving tax breaks to 
the wealthiest 2 percent of people in 
our country. I hope this bill will help 
to build the will and momentum so des-
perately needed by our children for ac-
tion that will change their lives and 
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strengthen our Nation. I ask my col-
leagues from both sides of the aisle to 
join as co-sponsors. 

I ask unanimous consent that the 
text of this bill be printed in the 
RECORD. 

There being no objection, the bill was 
ordered to be printed in the RECORD, as 
follows: 

S. 588 
Be it enacted by the Senate and House of Rep-

resentatives of the United States of America in 
Congress assembled, 
SECTION 1. SHORT TITLE; TABLE OF CONTENTS; 

FINDINGS. 
(a) SHORT TITLE.—This Act may be cited as 

the ‘‘MediKids Health Insurance Act of 2003’’. 
(b) TABLE OF CONTENTS.—The table of con-

tents of this Act is as follows: 
Sec. 1. Short title; table of contents; find-

ings. 
Sec. 2. Benefits for all children born after 

2004. 
‘‘TITLE XXII—MEDIKIDS PROGRAM 
‘‘Sec. 2201. Eligibility. 
‘‘Sec. 2202. Benefits. 
‘‘Sec. 2203. Premiums. 
‘‘Sec. 2204. MediKids Trust Fund. 
‘‘Sec. 2205. Oversight and accountability. 
‘‘Sec. 2206. Addition of care coordination 

services. 
‘‘Sec. 2207. Administration and miscella-

neous. 
Sec. 3. MediKids premium. 
Sec. 4. Refundable credit for cost-sharing 

expenses under MediKids pro-
gram. 

Sec. 5. Report on long-term revenues. 
(c) FINDINGS.—Congress finds the following: 
(1) More than 9 million American children 

are uninsured. 
(2) Children who are uninsured receive less 

medical care and less preventive care and 
have a poorer level of health, which result in 
lifetime costs to themselves and to the en-
tire American economy. 

(3) Although SCHIP and Medicaid are suc-
cessfully extending a health coverage safety 
net to a growing portion of the vulnerable 
low-income population of uninsured chil-
dren, they alone cannot achieve 100 percent 
health insurance coverage for our nation’s 
children due to inevitable gaps during out-
reach and enrollment, fluctuations in eligi-
bility, variations in access to private insur-
ance at all income levels, and variations in 
States’ ability to provide required matching 
funds. 

(4) As all segments of society continue to 
become more transient, with many changes 
in employment over the working lifetime of 
parents, the need for a reliable safety net of 
health insurance which follows children 
across State lines, already a major problem 
for the children of migrant and seasonal 
farmworkers, will become a major concern 
for all families in the United States. 

(5) The medicare program has successfully 
evolved over the years to provide a stable, 
universal source of health insurance for the 
nation’s disabled and those over age 65, and 
provides a tested model for designing a pro-
gram to reach out to America’s children 

(6) The problem of insuring 100 percent of 
all American children could be gradually 
solved by automatically enrolling all chil-
dren born after December 31, 2004, in a pro-
gram modeled after Medicare (and to be 
known as ‘‘MediKids’’), and allowing those 
children to be transferred into other equiva-
lent or better insurance programs, including 
either private insurance, SCHIP, or Med-
icaid, if they are eligible to do so, but main-
taining the child’s default enrollment in 
MediKids for any times when the child’s ac-
cess to other sources of insurance is lost. 

(7) A family’s freedom of choice to use 
other insurers to cover children would not be 
interfered with in any way, and children eli-
gible for SCHIP and Medicaid would con-
tinue to be enrolled in those programs, but 
the underlying safety net of MediKids would 
always be available to cover any gaps in in-
surance due to changes in medical condition, 
employment, income, or marital status, or 
other changes affecting a child’s access to al-
ternate forms of insurance. 

(8) The MediKids program can be adminis-
tered without impacting the finances or sta-
tus of the existing Medicare program. 

(9) The MediKids benefit package can be 
tailored to the special needs of children and 
updated over time. 

(10) The financing of the program can be 
administered without difficulty by a yearly 
payment of affordable premiums through a 
family’s tax filing (or adjustment of a fam-
ily’s earned income tax credit). 

(11) The cost of the program will gradually 
rise as the number of children using 
MediKids as the insurer of last resort in-
creases, and a future Congress always can ac-
celerate or slow down the enrollment process 
as desired, while the societal costs for emer-
gency room usage, lost productivity and 
work days, and poor health status for the 
next generation of Americans will decline. 

(12) Over time 100 percent of American 
children will always have basic health insur-
ance, and we can therefore expect a 
healthier, more equitable, and more produc-
tive society. 
SEC. 2. BENEFITS FOR ALL CHILDREN BORN 

AFTER 2004. 
(a) IN GENERAL.—The Social Security Act 

is amended by adding at the end the fol-
lowing new title: 

‘‘TITLE XXII—MEDIKIDS PROGRAM 
‘‘SEC. 2201. ELIGIBILITY. 

‘‘(a) ELIGIBILITY OF INDIVIDUALS BORN 
AFTER DECEMBER 31, 2004; ALL CHILDREN 
UNDER 23 YEARS OF AGE IN SIXTH YEAR.—An 
individual who meets the following require-
ments with respect to a month is eligible to 
enroll under this title with respect to such 
month: 

‘‘(1) AGE.— 
‘‘(A) FIRST YEAR.—During the first year in 

which this title is effective, the individual 
has not attained 6 years of age. 

‘‘(B) SECOND YEAR.—During the second year 
in which this title is effective, the individual 
has not attained 11 years of age. 

‘‘(C) THIRD YEAR.—During the third year in 
which this title is effective, the individual 
has not attained 16 years of age. 

‘‘(D) FOURTH YEAR.—During the fourth 
year in which this title is effective, the indi-
vidual has not attained 21 years of age. 

‘‘(E) FIFTH AND SUBSEQUENT YEARS.—Dur-
ing the fifth year in which this title is effec-
tive and each subsequent year, the individual 
has not attained 23 years of age. 

‘‘(2) CITIZENSHIP.—The individual is a cit-
izen or national of the United States or is 
permanently residing in the United States 
under color of law. 

‘‘(b) ENROLLMENT PROCESS.—An individual 
may enroll in the program established under 
this title only in such manner and form as 
may be prescribed by regulations, and only 
during an enrollment period prescribed by 
the Secretary consistent with the provisions 
of this section. Such regulations shall pro-
vide a process under which— 

‘‘(1) individuals who are born in the United 
States after December 31, 2004, are deemed to 
be enrolled at the time of birth and a parent 
or guardian of such an individual is per-
mitted to pre-enroll in the month prior to 
the expected month of birth; 

‘‘(2) individuals who are born outside the 
United States after such date and who be-

come eligible to enroll by virtue of immigra-
tion into (or an adjustment of immigration 
status in) the United States are deemed en-
rolled at the time of entry or adjustment of 
status; 

‘‘(3) eligible individuals may otherwise be 
enrolled at such other times and manner as 
the Secretary shall specify, including the use 
of outstationed eligibility sites as described 
in section 1902(a)(55)(A) and the use of pre-
sumptive eligibility provisions like those de-
scribed in section 1920A; and 

‘‘(4) at the time of automatic enrollment of 
a child, the Secretary provides for issuance 
to a parent or custodian of the individual a 
card evidencing coverage under this title and 
for a description of such coverage. 
The provisions of section 1837(h) apply with 
respect to enrollment under this title in the 
same manner as they apply to enrollment 
under part B of title XVIII. 

‘‘(c) DATE COVERAGE BEGINS.— 
‘‘(1) IN GENERAL.—The period during which 

an individual is entitled to benefits under 
this title shall begin as follows, but in no 
case earlier than January 1, 2005: 

‘‘(A) In the case of an individual who is en-
rolled under paragraph (1) or (2) of sub-
section (b), the date of birth or date of ob-
taining appropriate citizenship or immigra-
tion status, as the case may be. 

‘‘(B) In the case of an another individual 
who enrolls (including pre-enrolls) before the 
month in which the individual satisfies eligi-
bility for enrollment under subsection (a), 
the first day of such month of eligibility. 

‘‘(C) In the case of an another individual 
who enrolls during or after the month in 
which the individual first satisfies eligibility 
for enrollment under such subsection, the 
first day of the following month. 

‘‘(2) AUTHORITY TO PROVIDE FOR PARTIAL 
MONTHS OF COVERAGE.—Under regulations, 
the Secretary may, in the Secretary’s discre-
tion, provide for coverage periods that in-
clude portions of a month in order to avoid 
lapses of coverage. 

‘‘(3) LIMITATION ON PAYMENTS.—No pay-
ments may be made under this title with re-
spect to the expenses of an individual en-
rolled under this title unless such expenses 
were incurred by such individual during a pe-
riod which, with respect to the individual, is 
a coverage period under this section. 

‘‘(d) EXPIRATION OF ELIGIBILITY.—An indi-
vidual’s coverage period under this part shall 
continue until the individual’s enrollment 
has been terminated because the individual 
no longer meets the requirements of sub-
section (a) (whether because of age or change 
in immigration status). 

‘‘(e) ENTITLEMENT TO MEDIKIDS BENEFITS 
FOR ENROLLED INDIVIDUALS.—An individual 
enrolled under this section is entitled to the 
benefits described in section 2202. 

‘‘(f) LOW-INCOME INFORMATION.—At the 
time of enrollment of a child under this title, 
the Secretary shall make an inquiry as to 
whether or not the family income of the fam-
ily that includes the child is less than 150 
percent of the poverty line for a family of 
the size involved. If the family income is 
below such level, the Secretary shall encode 
in the identification card issued in connec-
tion with eligibility under this title a code 
indicating such fact. The Secretary also 
shall provide for a toll-free telephone line at 
which providers can verify whether or not 
such a child is in a family the income of 
which is below such level. 

‘‘(g) CONSTRUCTION.—Nothing in this title 
shall be construed as requiring (or pre-
venting) an individual who is enrolled under 
this section from seeking medical assistance 
under a State medicaid plan under title XIX 
or child health assistance under a State 
child health plan under title XXI. 
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‘‘SEC. 2202. BENEFITS. 

‘‘(a) SECRETARIAL SPECIFICATION OF BEN-
EFIT PACKAGE.— 

‘‘(1) IN GENERAL.—The Secretary shall 
specify the benefits to be made available 
under this title consistent with the provi-
sions of this section and in a manner de-
signed to meet the health needs of enrollees. 

‘‘(2) UPDATING.—The Secretary shall up-
date the specification of benefits over time 
to ensure the inclusion of age-appropriate 
benefits to reflect the enrollee population. 

‘‘(3) ANNUAL UPDATING.—The Secretary 
shall establish procedures for the annual re-
view and updating of such benefits to ac-
count for changes in medical practice, new 
information from medical research, and 
other relevant developments in health 
science. 

‘‘(4) INPUT.—The Secretary shall seek the 
input of the pediatric community in speci-
fying and updating such benefits. 

‘‘(5) LIMITATION ON UPDATING.—In no case 
shall updating of benefits under this sub-
section result in a failure to provide benefits 
required under subsection (b). 

‘‘(b) INCLUSION OF CERTAIN BENEFITS.— 
‘‘(1) MEDICARE CORE BENEFITS.—Such bene-

fits shall include (to the extent consistent 
with other provisions of this section) at least 
the same benefits (including coverage, ac-
cess, availability, duration, and beneficiary 
rights) that are available under parts A and 
B of title XVIII. 

‘‘(2) ALL REQUIRED MEDICAID BENEFITS.— 
Such benefits shall also include all items and 
services for which medical assistance is re-
quired to be provided under section 
1902(a)(10)(A) to individuals described in such 
section, including early and periodic screen-
ing, diagnostic services, and treatment serv-
ices. 

‘‘(3) INCLUSION OF PRESCRIPTION DRUGS.— 
Such benefits also shall include (as specified 
by the Secretary) prescription drugs and 
biologicals. 

‘‘(4) COST-SHARING.— 
‘‘(A) IN GENERAL.—Subject to subparagraph 

(B), such benefits also shall include the cost- 
sharing (in the form of deductibles, coinsur-
ance, and copayments) applicable under title 
XVIII with respect to comparable items and 
services, except that no cost-sharing shall be 
imposed with respect to early and periodic 
screening and diagnostic services included 
under paragraph (2). 

‘‘(B) NO COST-SHARING FOR LOWEST INCOME 
CHILDREN.—Such benefits shall not include 
any cost-sharing for children in families the 
income of which (as determined for purposes 
of section 1905(p)) does not exceed 150 percent 
of the official income poverty line (referred 
to in such section) applicable to a family of 
the size involved. 

‘‘(C) REFUNDABLE CREDIT FOR COST-SHARING 
FOR OTHER LOW-INCOME CHILDREN.—For a re-
fundable credit for cost-sharing in the case 
of children in certain families, see section 35 
of the Internal Revenue Code of 1986. 

‘‘(c) PAYMENT SCHEDULE.—The Secretary, 
with the assistance of the Medicare Payment 
Advisory Commission, shall develop and im-
plement a payment schedule for benefits cov-
ered under this title. To the extent feasible, 
such payment schedule shall be consistent 
with comparable payment schedules and re-
imbursement methodologies applied under 
parts A and B of title XVIII. 

‘‘(d) INPUT.—The Secretary shall specify 
such benefits and payment schedules only 
after obtaining input from appropriate child 
health providers and experts. 

‘‘(e) ENROLLMENT IN HEALTH PLANS.—The 
Secretary shall provide for the offering of 
benefits under this title through enrollment 
in a health benefit plan that meets the same 
(or similar) requirements as the require-
ments that apply to Medicare+Choice plans 

under part C of title XVIII. In the case of in-
dividuals enrolled under this title in such a 
plan, the Medicare+Choice capitation rate 
described in section 1853(c) shall be adjusted 
in an appropriate manner to reflect dif-
ferences between the population served 
under this title and the population under 
title XVIII. 
‘‘SEC. 2203. PREMIUMS. 

‘‘(a) AMOUNT OF MONTHLY PREMIUMS.— 
‘‘(1) IN GENERAL.—The Secretary shall, dur-

ing September of each year (beginning with 
2004), establish a monthly MediKids premium 
for the following year. Subject to paragraph 
(2), the monthly MediKids premium for a 
year is equal to 1⁄12 of the annual premium 
rate computed under subsection (b). 

‘‘(2) ELIMINATION OF MONTHLY PREMIUM FOR 
DEMONSTRATION OF EQUIVALENT COVERAGE (IN-
CLUDING COVERAGE UNDER LOW-INCOME PRO-
GRAMS).—The amount of the monthly pre-
mium imposed under this section for an indi-
vidual for a month shall be zero in the case 
of an individual who demonstrates to the 
satisfaction of the Secretary that the indi-
vidual has basic health insurance coverage 
for that month. For purposes of the previous 
sentence enrollment in a medicaid plan 
under title XIX, a State child health insur-
ance plan under title XXI, or under the medi-
care program under title XVIII is deemed to 
constitute basic health insurance coverage 
described in such sentence. 

‘‘(b) ANNUAL PREMIUM.— 
‘‘(1) NATIONAL, PER CAPITA AVERAGE.—The 

Secretary shall estimate the average, annual 
per capita amount that would be payable 
under this title with respect to individuals 
residing in the United States who meet the 
requirement of section 2201(a)(1) as if all 
such individuals were eligible for (and en-
rolled) under this title during the entire year 
(and assuming that section 1862(b)(2)(A)(i) 
did not apply). 

‘‘(2) ANNUAL PREMIUM.—Subject to sub-
section (d), the annual premium under this 
subsection for months in a year is equal to 25 
percent of the average, annual per capita 
amount estimated under paragraph (1) for 
the year. 

‘‘(c) PAYMENT OF MONTHLY PREMIUM.— 
‘‘(1) PERIOD OF PAYMENT.—In the case of an 

individual who participates in the program 
established by this title, subject to sub-
section (d), the monthly premium shall be 
payable for the period commencing with the 
first month of the individual’s coverage pe-
riod and ending with the month in which the 
individual’s coverage under this title termi-
nates. 

‘‘(2) COLLECTION THROUGH TAX RETURN.— 
For provisions providing for the payment of 
monthly premiums under this subsection, 
see section 59B of the Internal Revenue Code 
of 1986. 

‘‘(3) PROTECTIONS AGAINST FRAUD AND 
ABUSE.—The Secretary shall develop, in co-
ordination with States and other health in-
surance issuers, administrative systems to 
ensure that claims which are submitted to 
more than one payor are coordinated and du-
plicate payments are not made. 

‘‘(d) REDUCTION IN PREMIUM FOR CERTAIN 
LOW-INCOME FAMILIES.—For provisions re-
ducing the premium under this section for 
certain low-income families, see section 
59B(c) of the Internal Revenue Code of 1986. 
‘‘SEC. 2204. MEDIKIDS TRUST FUND. 

‘‘(a) ESTABLISHMENT OF TRUST FUND.— 
‘‘(1) IN GENERAL.—There is hereby created 

on the books of the Treasury of the United 
States a trust fund to be known as the 
‘MediKids Trust Fund’ (in this section re-
ferred to as the ‘Trust Fund’). The Trust 
Fund shall consist of such gifts and bequests 
as may be made as provided in section 
201(i)(1) and such amounts as may be depos-

ited in, or appropriated to, such fund as pro-
vided in this title. 

‘‘(2) PREMIUMS.—Premiums collected under 
section 2203 shall be transferred to the Trust 
Fund. 

‘‘(b) INCORPORATION OF PROVISIONS.— 
‘‘(1) IN GENERAL.—Subject to paragraph (2), 

subsections (b) through (i) of section 1841 
shall apply with respect to the Trust Fund 
and this title in the same manner as they 
apply with respect to the Federal Supple-
mentary Medical Insurance Trust Fund and 
part B, respectively. 

‘‘(2) MISCELLANEOUS REFERENCES.—In ap-
plying provisions of section 1841 under para-
graph (1)— 

‘‘(A) any reference in such section to ‘this 
part’ is construed to refer to title XXII; 

‘‘(B) any reference in section 1841(h) to sec-
tion 1840(d) and in section 1841(i) to sections 
1840(b)(1) and 1842(g) are deemed references 
to comparable authority exercised under this 
title; 

‘‘(C) payments may be made under section 
1841(g) to the Trust Funds under sections 
1817 and 1841 as reimbursement to such funds 
for payments they made for benefits pro-
vided under this title; and 

‘‘(D) the Board of Trustees of the MediKids 
Trust Fund shall be the same as the Board of 
Trustees of the Federal Supplementary Med-
ical Insurance Trust Fund. 
‘‘SEC. 2205. OVERSIGHT AND ACCOUNTABILITY. 

‘‘(a) THROUGH ANNUAL REPORTS OF TRUST-
EES.—The Board of Trustees of the MediKids 
Trust Fund under section 2204(b)(1) shall re-
port on an annual basis to Congress con-
cerning the status of the Trust Fund and the 
need for adjustments in the program under 
this title to maintain financial solvency of 
the program under this title. 

‘‘(b) PERIODIC GAO REPORTS.—The Comp-
troller General of the United States shall pe-
riodically submit to Congress reports on the 
adequacy of the financing of coverage pro-
vided under this title. The Comptroller Gen-
eral shall include in such report such rec-
ommendations for adjustments in such fi-
nancing and coverage as the Comptroller 
General deems appropriate in order to main-
tain financial solvency of the program under 
this title. 
‘‘SEC. 2206. INCLUSION OF CARE COORDINATION 

SERVICES. 
‘‘(a) IN GENERAL.— 
‘‘(1) PROGRAM AUTHORITY.—The Secretary, 

beginning in 2005, may implement a care co-
ordination services program in accordance 
with the provisions of this section under 
which, in appropriate circumstances, eligible 
individuals may elect to have health care 
services covered under this title managed 
and coordinated by a designated care coordi-
nator. 

‘‘(2) ADMINISTRATION BY CONTRACT.—The 
Secretary may administer the program 
under this section through a contract with 
an appropriate program administrator. 

‘‘(3) COVERAGE.—Care coordination services 
furnished in accordance with this section 
shall be treated under this title as if they 
were included in the definition of medical 
and other health services under section 
1861(s) and benefits shall be available under 
this title with respect to such services with-
out the application of any deductible or coin-
surance. 

‘‘(b) ELIGIBILITY CRITERIA; IDENTIFICATION 
AND NOTIFICATION OF ELIGIBLE INDIVIDUALS.— 

‘‘(1) INDIVIDUAL ELIGIBILITY CRITERIA.—The 
Secretary shall specify criteria to be used in 
making a determination as to whether an in-
dividual may appropriately be enrolled in 
the care coordination services program 
under this section, which shall include at 
least a finding by the Secretary that for co-
horts of individuals with characteristics 
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identified by the Secretary, professional 
management and coordination of care can 
reasonably be expected to improve processes 
or outcomes of health care and to reduce ag-
gregate costs to the programs under this 
title. 

‘‘(2) PROCEDURES TO FACILITATE ENROLL-
MENT.—The Secretary shall develop and im-
plement procedures designed to facilitate en-
rollment of eligible individuals in the pro-
gram under this section. 

‘‘(c) ENROLLMENT OF INDIVIDUALS.— 
‘‘(1) SECRETARY’S DETERMINATION OF ELIGI-

BILITY.—The Secretary shall determine the 
eligibility for services under this section of 
individuals who are enrolled in the program 
under this section and who make application 
for such services in such form and manner as 
the Secretary may prescribe. 

‘‘(2) ENROLLMENT PERIOD.— 
‘‘(A) EFFECTIVE DATE AND DURATION.—En-

rollment of an individual in the program 
under this section shall be effective as of the 
first day of the month following the month 
in which the Secretary approves the individ-
ual’s application under paragraph (1), shall 
remain in effect for one month (or such 
longer period as the Secretary may specify), 
and shall be automatically renewed for addi-
tional periods, unless terminated in accord-
ance with such procedures as the Secretary 
shall establish by regulation. Such proce-
dures shall permit an individual to disenroll 
for cause at any time and without cause at 
re-enrollment intervals. 

‘‘(B) LIMITATION ON REENROLLMENT.—The 
Secretary may establish limits on an indi-
vidual’s eligibility to reenroll in the pro-
gram under this section if the individual has 
disenrolled from the program more than 
once during a specified time period. 

‘‘(d) PROGRAM.—The care coordination 
services program under this section shall in-
clude the following elements: 

‘‘(1) BASIC CARE COORDINATION SERVICES.— 
‘‘(A) IN GENERAL.—Subject to the cost-ef-

fectiveness criteria specified in subsection 
(b)(1), except as otherwise provided in this 
section, enrolled individuals shall receive 
services described in section 1905(t)(1) and 
may receive additional items and services as 
described in subparagraph (B). 

‘‘(B) ADDITIONAL BENEFITS.—The Secretary 
may specify additional benefits for which 
payment would not otherwise be made under 
this title that may be available to individ-
uals enrolled in the program under this sec-
tion (subject to an assessment by the care 
coordinator of an individual’s circumstance 
and need for such benefits) in order to en-
courage enrollment in, or to improve the ef-
fectiveness of, such program. 

‘‘(2) CARE COORDINATION REQUIREMENT.— 
Notwithstanding any other provision of this 
title, the Secretary may provide that an in-
dividual enrolled in the program under this 
section may be entitled to payment under 
this title for any specified health care items 
or services only if the items or services have 
been furnished by the care coordinator, or 
coordinated through the care coordination 
services program. Under such provision, the 
Secretary shall prescribe exceptions for 
emergency medical services as described in 
section 1852(d)(3), and other exceptions deter-
mined by the Secretary for the delivery of 
timely and needed care. 

‘‘(e) CARE COORDINATORS.— 
‘‘(1) CONDITIONS OF PARTICIPATION.—In 

order to be qualified to furnish care coordi-
nation services under this section, an indi-
vidual or entity shall— 

‘‘(A) be a health care professional or entity 
(which may include physicians, physician 
group practices, or other health care profes-
sionals or entities the Secretary may find 
appropriate) meeting such conditions as the 
Secretary may specify; 

‘‘(B) have entered into a care coordination 
agreement; and 

‘‘(C) meet such criteria as the Secretary 
may establish (which may include experience 
in the provision of care coordination or pri-
mary care physician’s services). 

‘‘(2) AGREEMENT TERM; PAYMENT.— 
‘‘(A) DURATION AND RENEWAL.—A care co-

ordination agreement under this subsection 
shall be for one year and may be renewed if 
the Secretary is satisfied that the care coor-
dinator continues to meet the conditions of 
participation specified in paragraph (1). 

‘‘(B) PAYMENT FOR SERVICES.—The Sec-
retary may negotiate or otherwise establish 
payment terms and rates for services de-
scribed in subsection (d)(1). 

‘‘(C) LIABILITY.—Case coordinators shall be 
subject to liability for actual health dam-
ages which may be suffered by recipients as 
a result of the care coordinator’s decisions, 
failure or delay in making decisions, or other 
actions as a care coordinator. 

‘‘(D) TERMS.—In addition to such other 
terms as the Secretary may require, an 
agreement under this section shall include 
the terms specified in subparagraphs (A) 
through (C) of section 1905(t)(3). 
‘‘SEC. 2207. ADMINISTRATION AND MISCELLA-

NEOUS. 
‘‘(a) IN GENERAL.—Except as otherwise pro-

vided in this title— 
‘‘(1) the Secretary shall enter into appro-

priate contracts with providers of services, 
other health care providers, carriers, and fis-
cal intermediaries, taking into account the 
types of contracts used under title XVIII 
with respect to such entities, to administer 
the program under this title; 

‘‘(2) individuals enrolled under this title 
shall be treated for purposes of title XVIII as 
though the individual were entitled to bene-
fits under part A and enrolled under part B 
of such title; 

‘‘(3) benefits described in section 2202 that 
are payable under this title to such individ-
uals shall be paid in a manner specified by 
the Secretary (taking into account, and 
based to the greatest extent practicable 
upon, the manner in which they are provided 
under title XVIII); 

‘‘(4) provider participation agreements 
under title XVIII shall apply to enrollees and 
benefits under this title in the same manner 
as they apply to enrollees and benefits under 
title XVIII; and 

‘‘(5) individuals entitled to benefits under 
this title may elect to receive such benefits 
under health plans in a manner, specified by 
the Secretary, similar to the manner pro-
vided under part C of title XVIII. 

‘‘(b) COORDINATION WITH MEDICAID AND 
SCHIP.—Notwithstanding any other provi-
sion of law, individuals entitled to benefits 
for items and services under this title who 
also qualify for benefits under title XIX or 
XXI or any other Federally funded program 
may continue to qualify and obtain benefits 
under such other title or program, and in 
such case such an individual shall elect ei-
ther— 

‘‘(1) such other title or program to be pri-
mary payor to benefits under this title, in 
which case no benefits shall be payable under 
this title and the monthly premium under 
section 2203 shall be zero; or 

‘‘(2) benefits under this title shall be pri-
mary payor to benefits provided under such 
program or title, in which case the Secretary 
shall enter into agreements with States as 
may be appropriate to provide that, in the 
case of such individuals, the benefits under 
titles XIX and XXI or such other program 
(including reduction of cost-sharing) are pro-
vided on a ‘wrap-around’ basis to the benefits 
under this title.’’. 

(b) CONFORMING AMENDMENTS TO SOCIAL SE-
CURITY ACT PROVISIONS.— 

(1) Section 201(i)(1) of the Social Security 
Act (42 U.S.C. 401(i)(1)) is amended by strik-
ing ‘‘or the Federal Supplementary Medical 
Insurance Trust Fund’’ and inserting ‘‘the 
Federal Supplementary Medical Insurance 
Trust Fund, and the MediKids Trust Fund’’. 

(2) Section 201(g)(1)(A) of such Act (42 
U.S.C. 401(g)(1)(A)) is amended by striking ‘‘ 
and the Federal Supplementary Medical In-
surance Trust Fund established by title 
XVIII’’ and inserting ‘‘, the Federal Supple-
mentary Medical Insurance Trust Fund, and 
the MediKids Trust Fund established by title 
XVIII’’. 

(3) Section 1853(c) of such Act (42 U.S.C. 
1395w–23(c)) is amended— 

(A) in paragraph (1), by striking ‘‘or (7)’’ 
and inserting ‘‘, (7), or (8)’’, and 

(B) by adding at the end the following: 
‘‘(8) ADJUSTMENT FOR MEDIKIDS.—In apply-

ing this subsection with respect to individ-
uals entitled to benefits under title XXII, the 
Secretary shall provide for an appropriate 
adjustment in the Medicare+Choice capita-
tion rate as may be appropriate to reflect 
differences between the population served 
under such title and the population under 
parts A and B.’’. 

(c) MAINTENANCE OF MEDICAID ELIGIBILITY 
AND BENEFITS FOR CHILDREN.— 

(1) IN GENERAL.—In order for a State to 
continue to be eligible for payments under 
section 1903(a) of the Social Security Act (42 
U.S.C. 1396b(a))— 

(A) the State may not reduce standards of 
eligibility, or benefits, provided under its 
State medicaid plan under title XIX of the 
Social Security Act or under its State child 
health plan under title XXI of such Act for 
individuals under 23 years of age below such 
standards of eligibility, and benefits, in ef-
fect on the date of the enactment of this Act; 
and 

(B) the State shall demonstrate to the sat-
isfaction of the Secretary of Health and 
Human Services that any savings in State 
expenditures under title XIX or XXI of the 
Social Security Act that results from chil-
dren from enrolling under title XXII of such 
Act shall be used in a manner that improves 
services to beneficiaries under title XIX of 
such Act, such as through increases in pro-
vider payment rates, expansion of eligibility, 
improved nurse and nurse aide staffing and 
improved inspections of nursing facilities, 
and coverage of additional services. 

(2) MEDIKIDS AS PRIMARY PAYOR.—In apply-
ing title XIX of the Social Security Act, the 
MediKids program under title XXII of such 
Act shall be treated as a primary payor in 
cases in which the election described in sec-
tion 2207(b)(2) of such Act, as added by sub-
section (a), has been made. 

(d) EXPANSION OF MEDPAC MEMBERSHIP TO 
19.— 

(1) IN GENERAL.—Section 1805(c) of the So-
cial Security Act (42 U.S.C. 1395b–6(c)) is 
amended— 

(A) in paragraph (1), by striking ‘‘17’’ and 
inserting ‘‘19’’; and 

(B) in paragraph (2)(B), by inserting ‘‘ex-
perts in children’s health,’’ after ‘‘other 
health professionals,’’. 

(2) INITIAL TERMS OF ADDITIONAL MEM-
BERS.— 

(A) IN GENERAL.—For purposes of stag-
gering the initial terms of members of the 
Medicare Payment Advisory Commission 
under section 1805(c)(3) of the Social Secu-
rity Act (42 U.S.C. 1395b–6(c)(3)), the initial 
terms of the 2 additional members of the 
Commission provided for by the amendment 
under subsection (a)(1) are as follows: 

(i) One member shall be appointed for 1 
year. 

(ii) One member shall be appointed for 2 
years. 
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CONGRESSIONAL RECORD — SENATES3512 March 11, 2003 
(B) COMMENCEMENT OF TERMS.—Such terms 

shall begin on January 1, 2004. 
SEC. 3. MEDIKIDS PREMIUM. 

(a) GENERAL RULE.—Subchapter A of chap-
ter 1 of the Internal Revenue Code of 1986 (re-
lating to determination of tax liability) is 
amended by adding at the end the following 
new part: 

‘‘PART VIII—MEDIKIDS PREMIUM 
‘‘Sec. 59B. MediKids premium. 
‘‘SEC. 59B. MEDIKIDS PREMIUM. 

‘‘(a) IMPOSITION OF TAX.—In the case of an 
individual to whom this section applies, 
there is hereby imposed (in addition to any 
other tax imposed by this subtitle) a 
MediKids premium for the taxable year. 

‘‘(b) INDIVIDUALS SUBJECT TO PREMIUM.— 
‘‘(1) IN GENERAL.—This section shall apply 

to an individual if the taxpayer has a 
MediKid at any time during the taxable 
year. 

‘‘(2) MEDIKID.—For purposes of this section, 
the term ‘MediKid’ means, with respect to a 
taxpayer, any individual with respect to 
whom the taxpayer is required to pay a pre-
mium under section 2203(c) of the Social Se-
curity Act for any month of the taxable 
year. 

‘‘(c) AMOUNT OF PREMIUM.—For purposes of 
this section, the MediKids premium for a 
taxable year is the sum of the monthly pre-
miums under section 2203 of the Social Secu-
rity Act for months in the taxable year. 

‘‘(d) EXCEPTIONS BASED ON ADJUSTED GROSS 
INCOME.— 

‘‘(1) EXEMPTION FOR VERY LOW-INCOME TAX-
PAYERS.— 

‘‘(A) IN GENERAL.—No premium shall be im-
posed by this section on any taxpayer having 
an adjusted gross income not in excess of the 
exemption amount. 

‘‘(B) EXEMPTION AMOUNT.—For purposes of 
this paragraph, the exemption amount is— 

‘‘(i) $17,910 in the case of a taxpayer having 
1 MediKid, 

‘‘(ii) $22,530 in the case of a taxpayer hav-
ing 2 MediKids, 

‘‘(iii) $27,150 in the case of a taxpayer hav-
ing 3 MediKids, and 

‘‘(iv) $31,770 in the case of a taxpayer hav-
ing 4 or more MediKids. 

‘‘(C) PHASEOUT OF EXEMPTION.—In the case 
of a taxpayer having an adjusted gross in-
come which exceeds the exemption amount 
but does not exceed twice the exemption 
amount, the premium shall be the amount 
which bears the same ratio to the premium 
which would (but for this subparagraph) 
apply to the taxpayer as such excess bears to 
the exemption amount. 

‘‘(D) INFLATION ADJUSTMENT OF EXEMPTION 
AMOUNTS.—In the case of any taxable year 
beginning in a calendar year after 2002, each 
dollar amount contained in subparagraph (C) 
shall be increased by an amount equal to the 
product of— 

‘‘(i) such dollar amount, and 
‘‘(ii) the cost-of-living adjustment deter-

mined under section 1(f)(3) for the calendar 
year in which the taxable year begins, deter-
mined by substituting ‘calendar year 2001’ 
for ‘calendar year 1992’ in subparagraph (B) 
thereof. 
If any increase determined under the pre-
ceding sentence is not a multiple of $50, such 
increase shall be rounded to the nearest mul-
tiple of $50. 

‘‘(2) PREMIUM LIMITED TO 5 PERCENT OF AD-
JUSTED GROSS INCOME.—In no event shall any 
taxpayer be required to pay a premium under 
this section in excess of an amount equal to 
5 percent of the taxpayer’s adjusted gross in-
come. 

‘‘(e) COORDINATION WITH OTHER PROVI-
SIONS.— 

‘‘(1) NOT TREATED AS MEDICAL EXPENSE.— 
For purposes of this chapter, any premium 

paid under this section shall not be treated 
as expense for medical care. 

‘‘(2) NOT TREATED AS TAX FOR CERTAIN PUR-
POSES.—The premium paid under this section 
shall not be treated as a tax imposed by this 
chapter for purposes of determining— 

‘‘(A) the amount of any credit allowable 
under this chapter, or 

‘‘(B) the amount of the minimum tax im-
posed by section 55. 

‘‘(3) TREATMENT UNDER SUBTITLE F.—For 
purposes of subtitle F, the premium paid 
under this section shall be treated as if it 
were a tax imposed by section 1.’’. 

(b) TECHNICAL AMENDMENTS.— 
(1) Subsection (a) of section 6012 of such 

Code is amended by inserting after para-
graph (9) the following new paragraph: 

‘‘(10) Every individual liable for a premium 
under section 59B.’’. 

(2) The table of parts for subchapter A of 
chapter 1 of such Code is amended by adding 
at the end the following new item: 

‘‘Part VIII. MediKids premium.’’. 
(c) EFFECTIVE DATE.—The amendments 

made by this section shall apply to months 
beginning after December 2004, in taxable 
years ending after such date. 
SEC. 4. REFUNDABLE CREDIT FOR COST-SHAR-

ING EXPENSES UNDER MEDIKIDS 
PROGRAM. 

(a) IN GENERAL.—Subpart C of part IV of 
subchapter A of chapter 1 of the Internal 
Revenue Code of 1986 (relating to refundable 
credits) is amended by redesignating section 
36 as section 37 and by inserting after section 
35 the following new section: 
‘‘SEC. 36. COST-SHARING EXPENSES UNDER 

MEDIKIDS PROGRAM. 
‘‘(a) ALLOWANCE OF CREDIT.—In the case of 

an individual who has a MediKid (as defined 
in section 59B) at any time during the tax-
able year, there shall be allowed as a credit 
against the tax imposed by this subtitle an 
amount equal to 50 percent of the amount 
paid by the taxpayer during the taxable year 
as cost-sharing under section 2202(b)(4) of the 
Social Security Act. 

‘‘(b) LIMITATION BASED ON ADJUSTED GROSS 
INCOME.—The amount of the credit which 
would (but for this subsection) be allowed 
under this section for the taxable year shall 
be reduced (but not below zero) by an 
amount which bears the same ratio to such 
amount of credit as the excess of the tax-
payer’s adjusted gross income for such tax-
able year over the exemption amount (as de-
fined in section 59B(d)) bears to such exemp-
tion amount.’’. 

(b) TECHNICAL AMENDMENTS.— 
(1) Paragraph (2) of section 1324(b) of title 

31, United States Code, is amended by insert-
ing before the period ‘‘or from section 36 of 
such Code’’. 

(2) The table of sections for subpart C of 
part IV of subchapter A of chapter 1 of such 
Code is amended by striking the last item 
and inserting the following new items: 

‘‘Sec. 36. Cost-sharing expenses under 
MediKids program. 

‘‘Sec. 37. Overpayments of tax.’’. 
(c) EFFECTIVE DATE.—The amendments 

made by this section shall apply to taxable 
years beginning after December 31, 2004. 
SEC. 5. REPORT ON LONG-TERM REVENUES. 

Within one year after the date of the en-
actment of this Act, the Secretary of the 
Treasury shall propose a gradual schedule of 
progressive tax changes to fund the program 
under title XXII of the Social Security Act, 
as the number of enrollees grows in the out- 
years. 

By Mr. AKAKA (for himself, Mr. 
DURBIN, Mr. ALLEN, and Mr. 
VOINOVICH): 

S. 589. A bill to strengthen and im-
prove the management of national se-
curity, encourage Government service 
in areas of critical national security, 
and to assist government agencies in 
addressing deficiencies in personal pos-
sessing specialized skills important to 
national security and incorporating 
the goals and strategies for recruit-
ment and retention for such skilled 
personnel into the strategic and per-
formance management systems of Fed-
eral agencies; to the Committee on 
Governmental Affairs. 

Mr. AKAKA. Mr. President. Today I 
rise on behalf of myself and Senators 
DURBIN, ALLEN and VOINOVICH to re-
introduce the Homeland Security Fed-
eral Workforce Act. This is similar to 
legislation Senator DURBIN, Senator 
THOMPSON, and I introduced in the 
107th Congress. Like S. 1800, this bill is 
designed to strengthen the Federal 
Government’s recruitment and reten-
tion efforts in the areas of science, 
mathematics, and foreign language 
where there is a growing absence of 
qualified personnel. 

In the weeks following the terrorist 
attacks of September 11, FBI Director 
Mueller made a plea on national tele-
vision for speakers of Arabic and Farsi 
to help the FBI and national security 
agencies translate documents that 
were in our possession but which were 
left untranslated due to a shortage of 
employees with proficiency in those 
languages. The General Accounting Of-
fice has reported that agencies have 
shortages in translators and inter-
preters and an overall shortfall in the 
language proficiency levels needed to 
carry out their missions. 

The Federal Government also lacks 
personnel with scientific and engineer-
ing skills. On February 25, 2003, Wil-
liam Wulf, president of the National 
Academy of Engineering, noted that 
the supply of talented engineers in gov-
ernment is not keeping pace with grow-
ing demand. A recent poll found that a 
mere 24 percent of job seekers believe 
that the best engineering job opportu-
nities are in the Federal Government 
compared to 52 percent for the private 
sector. In another example, a 1999 re-
port of the National Research Council 
found significant science and tech-
nology weaknesses throughout the De-
partment of State. These shortfalls 
have real consequences that hamper 
our ability to monitor exports of mili-
tary-sensitive technology and pre-
venting proliferation of biological war-
fare expertise from the former Soviet 
Union. 

Now more than ever, we must make 
sure we have the right people with the 
right skills in the right place. On Janu-
ary 9, 2003, the Washington Post re-
ported that six major agencies moving 
into the Department of Homeland Se-
curity could lose roughly a quarter to 
one-half of their employees to retire-
ment over the next five years. The data 
shows that about twice as many em-
ployees at these six agencies will be el-
igible to retire by the end of 2008 than 
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are currently eligible. According to the 
data, the following percentages of em-
ployees will be eligible to retire: 59 per-
cent at the Federal Emergency Man-
agement Agency; 54 percent of the 
Coast Guard; 46 percent of the U.S. 
Customs Service; 44 percent of the Ani-
mal and Plant Health Inspection Serv-
ice; 32 percent of the Immigration and 
Naturalization Service; and 22 percent 
of the Secret Service. 

An alarming 26,363 employees out of 
67,166 in the six agencies would be eligi-
ble to retire in 2008. Unfortunately, the 
numbers for other Federal agencies are 
not any better. 

We need programs to recruit per-
sonnel with the skills necessary to pro-
tect our country. The Homeland Secu-
rity Federal Workforce Act will do just 
that. Today, agencies are forced to de-
cide between funding programs and in-
vesting in their workforce. This is a 
no-win situation and has prevented 
many agencies from fully utilizing the 
Federal student loan repayment pro-
gram which is intended to be a power-
ful recruitment and retention tool. The 
Homeland Security Federal Workforce 
Act expands the existing student loan 
repayment program by authorizing 
funds for key national security agen-
cies. The Act establishes a separate 
fund to be administered by the Office 
of Personnel Management, OPM, to 
repay student loans for employees in 
national security positions who pledge 
to serve in the government for a min-
imum of three years. 

In addition, our legislation would es-
tablish a National Security Service 
Board to oversee and implement the 
new National Security Fellowship Pro-
gram and the National Security Serv-
ice Corps. The National Security Fel-
lowship Program is designed to fund 
graduate education for selected stu-
dents learning skills critical to na-
tional security who agree to enter fed-
eral service on the completion of their 
degree. 

Current employees would not be ne-
glected. Twenty percent of fellowship 
slots would be reserved for Federal em-
ployees to enhance their education and 
training. In addition, more training op-
portunities would be provided to cur-
rent federal employees through the Na-
tional Security Service Corps. This 
program is designed to provide oppor-
tunities for mid-level federal employ-
ees in agencies with national security 
responsibilities to serve in rotational 
assignments to build experience and 
widen perspectives within the national 
security community. 

Last March I chaired a hearing in the 
Subcommittee on International Secu-
rity, Proliferation, and Federal Serv-
ices of the Governmental Affairs Com-
mittee on this bill. Witnesses com-
mented on the additional benefits this 
legislation could have on the ability of 
government recruitment and retention 
efforts. My former colleague, Rep-
resentative Lee Hamilton, now the Di-
rector of the Woodrow Wilson Inter-
national Center for Scholars, noted 

that, ‘‘Enactment of these proposals 
would encourage more people to enter 
national security positions by easing 
the financial sacrifices often associated 
with graduate study and with govern-
ment service.’’ 

The creation of the Department of 
Homeland Security once again raised 
concerns over the recruitment and re-
tention of skilled employees in na-
tional security positions. To address 
these needs, Senator VOINOVICH and I 
successfully added an amendment to 
the Homeland Security Act to help al-
leviate problems associated with the 
workforce crisis facing the Federal 
Government. However, we must focus 
our efforts on recruiting and retaining 
employees with the technical and lan-
guage skills the federal government 
needs the most. This legislation helps 
fill the holes in our recruitment and re-
tention efforts. 

As the United States Commission on 
National Security/21st Century, also 
known as the Hart-Rudman Commis-
sion, concluded in 2001, ‘‘ . . . the main-
tenance of American power in the 
world depends upon the quality of U.S. 
government personnel, civil and mili-
tary, at all levels . . . The U.S. faces a 
broader range of national security 
challenges today, requiring policy ana-
lysts and intelligence personnel with 
expertise in more countries, regions, 
and issues.’’ The Homeland Security 
Federal Workforce Act will meet this 
challenge. 

I look forward to working with my 
colleagues to ensure that the Federal 
Government has the tools to put the 
right people with the right skills in the 
right place to protect our great Nation. 

I ask unanimous consent that the 
text of the bill be printed in the 
RECORD. 

There being no objection, the bill was 
ordered to be printed in the RECORD, as 
follows: 

S. 589 
Be it enacted by the Senate and House of Rep-

resentatives of the United States of America in 
Congress assembled, 
SECTION 1. SHORT TITLE. 

This Act may be cited as the ‘‘Homeland 
Security Federal Workforce Act’’. 
SEC. 2. FINDINGS, PURPOSE, AND EFFECT OF 

LAW. 
(a) FINDINGS.—Congress makes the fol-

lowing findings: 
(1) The security of the United States re-

quires the fullest development of the intel-
lectual resources and technical skills of its 
young men and women. 

(2) The security of the United States de-
pends upon the mastery of modern tech-
niques developed from complex scientific 
principles. It depends as well upon the dis-
covery and development of new principles, 
new techniques, and new knowledge. 

(3) The United States finds itself on the 
brink of an unprecedented human capital 
crisis in Government. Due to increasing com-
petition from the private sector in recruiting 
high-caliber individuals, Government depart-
ments and agencies, particularly those in-
volved in national security affairs, are find-
ing it hard to attract and retain talent. 

(4) The United States must strengthen 
Federal civilian and military personnel sys-
tems in order to improve recruitment, reten-
tion, and effectiveness at all levels. 

(5) The ability of the United States to exer-
cise international leadership is, and will in-
creasingly continue to be, based on the polit-
ical and economic strength of the United 
States, as well as on United States military 
strength around the world. 

(6) The Federal Government has an inter-
est in ensuring that the employees of its de-
partments and agencies with national secu-
rity responsibilities are prepared to meet the 
challenges of this changing international en-
vironment. 

(7) In January 2001, the General Account-
ing Office reported that, at the Department 
of Defense ‘‘attrition among first-time en-
listees has reached an all-time high. The 
services face shortages among junior offi-
cers, and problems in retaining intelligence 
analysts, computer programmers, and pi-
lots.’’ The General Accounting Office also 
warned of the Immigration and Naturaliza-
tion Service’s ‘‘lack of staff to perform intel-
ligence functions and unclear guidance for 
retrieving and analyzing information.’’ 

(8) The United States Commission on Na-
tional Security also cautioned that ‘‘the U.S. 
need for the highest quality human capital 
in science, mathematics, and engineering is 
not being met.’’ The Commission wrote, ‘‘we 
must ensure the highest caliber human cap-
ital in public service. U.S. national security 
depends on the quality of the people, both ci-
vilian and military, serving within the ranks 
of government.’’ 

(9) The events on and after September 11th 
have highlighted the weaknesses in the Fed-
eral and State government’s human capital 
and its personnel management practices, es-
pecially as it relates to our national secu-
rity. 

(b) PURPOSES.—It is the purpose of this Act 
to— 

(1) provide attractive incentives to recruit 
capable individuals for Government and 
military service; and 

(2) provide the necessary resources, ac-
countability, and flexibility to meet the na-
tional security educational needs of the 
United States, especially as such needs 
change over time. 

(c) EFFECT OF LAW.—Nothing in this Act, 
or an amendment made by this Act, shall be 
construed to affect the collective bargaining 
unit status or rights of any Federal em-
ployee. 
TITLE I—PILOT PROGRAM FOR STUDENT 

LOAN REPAYMENT FOR FEDERAL EM-
PLOYEES IN AREAS OF CRITICAL IM-
PORTANCE 

SEC. 101. STUDENT LOAN REPAYMENTS. 
Subchapter VII of chapter 53 of title 5, 

United States Code, is amended by inserting 
after section 5379, the following: 
‘‘§ 5379A. Pilot program for student loan re-

payment for Federal employees in areas of 
critical importance 
‘‘(a) DEFINITIONS.—In this section: 
‘‘(1) AGENCY.—The term ‘agency’ means an 

agency of the Department of Defense, the 
Department of Homeland Security, the De-
partment of State, the Department of En-
ergy, the Department of the Treasury, the 
Department of Justice, the National Secu-
rity Agency, and the Central Intelligence 
Agency. 

‘‘(2) NATIONAL SECURITY POSITION.—The 
term ‘national security position’ means an 
employment position determined by the Di-
rector of the Office of Personnel Manage-
ment, in consultation with an agency, for 
the purposes of the Pilot Program for Stu-
dent Loan Forgiveness in Areas of Critical 
Importance established under this section, to 
involve important homeland security appli-
cations. 

‘‘(3) STUDENT LOAN.—The term ‘student 
loan’ means— 
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‘‘(A) a loan made, insured, or guaranteed 

under part B of title IV of the Higher Edu-
cation Act of 1965 (20 U.S.C. 1071 et seq.); 

‘‘(B) a loan made under part D or E of title 
IV of the Higher Education Act of 1965 (20 
U.S.C. 1087a et seq., 1087aa et seq.); and 

‘‘(C) a health education assistance loan 
made or insured under part A of title VII of 
the Public Health Service Act (42 U.S.C. 292 
et seq.) or under part E of title VIII of such 
Act (42 U.S.C. 297a et seq.). 

‘‘(b) ESTABLISHMENT AND OPERATION.— 
‘‘(1) IN GENERAL.—The Director of the Of-

fice of Personnel Management shall, in order 
to recruit or retain highly qualified profes-
sional personnel, establish a pilot program 
under which the head of an agency may 
agree to repay (by direct payments on behalf 
of the employee) any student loan previously 
taken out by such employee if the employee 
is employed by the agency in a national se-
curity position. 

‘‘(2) TERMS AND CONDITIONS OF PAYMENT.— 
Payments under this section shall be made 
subject to such terms, limitations, or condi-
tions as may be mutually agreed to by the 
agency and employee concerned. 

‘‘(3) PAYMENTS.—The amount paid by the 
agency on behalf of an employee under this 
section may not exceed $10,000 towards the 
remaining balance of the student loan for 
each year that the employee remains in serv-
ice in the position, except that the employee 
must remain in such position for at least 3 
years. The maximum amount that may be 
paid on behalf of an employee under this 
paragraph shall be $80,000. 

‘‘(4) LIMITATION.—Nothing in this section 
shall be considered to authorize an agency to 
pay any amount to reimburse an employee 
for any repayments made by such employee 
prior to the agency’s entering into an agree-
ment under this section with such employee. 

‘‘(5) RULE OF CONSTRUCTION.—Nothing in 
this section shall be construed— 

‘‘(A) to affect student loan repayment pro-
grams existing on the date of enactment of 
this section; 

‘‘(B) to revoke or rescind any existing law, 
collective bargaining agreement, or recogni-
tion of a labor organization; 

‘‘(C) to authorize the Office of Personnel 
Management to determine national security 
positions for any other purpose other than to 
make such determinations as are required by 
this section in order to carry out the pur-
poses of this section; or 

‘‘(D) as a basis for determining the exemp-
tion of any position from inclusion in a bar-
gaining unit pursuant to chapter 71 of title 5, 
United States Code, or from the right of any 
incumbent of a national security position de-
termined by the Office of Personnel Manage-
ment pursuant to this section, from entitle-
ment to all rights and benefits under such 
chapter. 

‘‘(6) FUND.—As part of the program estab-
lished under paragraph (1), the Director shall 
establish a fund within the Office of Per-
sonnel Management to be used by agencies 
to provide the repayments authorized under 
the program. 

‘‘(c) GENERAL PROVISIONS.— 
‘‘(1) COORDINATION.—The Director of the Of-

fice of Personnel Management shall coordi-
nate the program established under this sec-
tion with the heads of agencies to recruit 
employees to serve in national security posi-
tions. 

‘‘(2) REPORTS.— 
‘‘(A) ALLOCATION AND IMPLEMENTATION.— 

Not later than 6 months after the date of en-
actment of this section, the Director of the 
Office of Personnel Management shall report 
to the appropriate committees of Congress 
on the manner in which the Director will al-
locate funds and implement the program 
under this section. 

‘‘(B) STATUS AND SUCCESS.—Not later than 
4 years after the date of enactment of this 
section, the Director of the Office of Per-
sonnel Management shall report to the ap-
propriate Committees on Congress on the 
status of the program and its success in re-
cruiting and retaining employees for na-
tional security positions, including an as-
sessment as to whether the program should 
be expanded to other agencies or to non-na-
tional security positions to improve overall 
Federal workforce recruitment and reten-
tion. 

‘‘(d) INELIGIBLE EMPLOYEES.—An employee 
shall not be eligible for benefits under this 
section if such employee— 

‘‘(1) occupies a position that is excepted 
from the competitive service because of its 
confidential, policy-determining, policy- 
making, or policy-advocating character; or 

‘‘(2) does not occupy a national security 
position. 

‘‘(e) TERMS OF AGREEMENT.— 
‘‘(1) IN GENERAL.—An employee selected to 

receive benefits under this section shall 
agree in writing, before receiving any such 
benefit, that the employee will— 

‘‘(A) remain in the service of the agency in 
a national security position for a period to 
be specified in the agreement, but not less 
than 3 years, unless involuntarily separated; 
and 

‘‘(B) if separated involuntarily on account 
of misconduct, or voluntarily, before the end 
of the period specified in the agreement, 
repay to the Government the amount of any 
benefits received by such employee from 
that agency under this section. 

‘‘(2) SERVICE WITH OTHER AGENCY.—The re-
payment provided for under paragraph (1)(B) 
may not be required of an employee who 
leaves the service of such employee’s agency 
voluntarily to enter into the service of any 
other agency unless the head of the agency 
that authorized the benefits notifies the em-
ployee before the effective date of such em-
ployee’s entrance into the service of the 
other agency that repayment will be re-
quired under this subsection. 

‘‘(3) RECOVERY OF AMOUNTS.—If an em-
ployee who is involuntarily separated on ac-
count of misconduct or who (excluding any 
employee relieved of liability under para-
graph (2)) is voluntarily separated before 
completing the required period of service 
fails to repay the amount provided for under 
paragraph (1)(B), a sum equal to the amount 
outstanding is recoverable by the Govern-
ment from the employee (or such employee’s 
estate, if applicable) by— 

‘‘(A) setoff against accrued pay, compensa-
tion, amount of retirement credit, or other 
amount due the employee from the Govern-
ment; and 

‘‘(B) such other method as is provided for 
by law for the recovery of amounts owing to 
the Government. 

‘‘(4) WAIVER.—The head of the agency con-
cerned may waive, in whole or in part, a 
right of recovery under this subsection if it 
is shown that recovery would be against eq-
uity and good conscience or against the pub-
lic interest. 

‘‘(5) CREDITING OF ACCOUNT.—Any amount 
repaid by, or recovered from, an individual 
(or an estate) under this subsection shall be 
credited to the fund under subsection (b)(6). 
Any amount so credited shall be merged with 
other sums in such fund and shall be avail-
able for the same purposes and period, and 
subject to the same limitations (if any), as 
the sums with which merged. 

‘‘(f) TERMINATION OF REPAYMENT.—An em-
ployee receiving benefits under this section 
from an agency shall be ineligible for contin-
ued benefits under this section from such 
agency if the employee— 

‘‘(1) separates from such agency; or 

‘‘(2) does not maintain an acceptable level 
of performance, as determined under stand-
ards and procedures which the agency head 
shall by regulation prescribe. 

‘‘(g) EQUAL EMPLOYMENT.—In selecting em-
ployees to receive benefits under this sec-
tion, an agency shall, consistent with the 
merit system principles set forth in para-
graphs (1) and (2) of section 2301(b) of this 
title, take into consideration the need to 
maintain a balanced workforce in which 
women and members of racial and ethnic mi-
nority groups are appropriately represented 
in Government service. 

‘‘(h) ADDITIONAL BENEFIT.—Any benefit 
under this section shall be in addition to 
basic pay and any other form of compensa-
tion otherwise payable to the employee in-
volved. 

‘‘(i) APPROPRIATIONS AUTHORIZED.—For the 
purpose of enabling the Federal Government 
to recruit and retain employees critical to 
our national security pursuant to this sec-
tion, there are authorized to be appropriated 
such sums as may be necessary to carry out 
this section for each fiscal year. 

‘‘(j) LENGTH OF PROGRAM.—The program 
under this section shall remain in effect for 
the 8-year period beginning on the date of 
enactment of this section. The program shall 
continue to pay employees recruited under 
this program who are in compliance with 
this section their benefits through their 
commitment period regardless of the pre-
ceding sentence. 

‘‘(k) REGULATIONS.—Not later than 2 
months after the date of enactment of this 
section, the Director of the Office of Per-
sonnel Management shall propose regula-
tions to carry out this section. Not later 
than 6 months after the date on which the 
comment period for the regulations proposed 
under the preceding sentence ends, the Sec-
retary shall promulgate final regulations to 
carry out this section.’’. 
TITLE II—FELLOWSHIPS FOR GRADUATE 
STUDENTS TO ENTER FEDERAL SERVICE 

SEC. 201. FELLOWSHIPS FOR GRADUATE STU-
DENTS TO ENTER FEDERAL SERV-
ICE. 

Subchapter VII of chapter 53 of title 5, 
United States Code, as amended by section 
101, is further amended by inserting after 
section 5379A, the following: 
‘‘§ 5379B. Fellowships for graduate students 

to enter federal service 
‘‘(a) DEFINITIONS.—In this section: 
‘‘(1) AGENCY.—The term ‘agency’ means an 

agency of the Department of Defense, the 
Department of Homeland Security, the De-
partment of State, the Department of En-
ergy, the Department of the Treasury, the 
Department of Justice, the National Secu-
rity Agency, and the Central Intelligence 
Agency, and other Federal Government 
agencies as determined by the National Se-
curity Service Board under subsection (f). 

‘‘(2) DIRECTOR.—The term ‘Director’ means 
the Director of the Office of Personnel Man-
agement. 

‘‘(3) INSTITUTION OF HIGHER EDUCATION.— 
The term ‘institution of higher education’ 
has the meaning given to such term in sec-
tion 101 of the Higher Education Act of 1965 
(20 U.S.C. 1001). 

‘‘(4) NATIONAL SECURITY POSITION.—The 
term ‘national security position’ means an 
employment position determined by the Di-
rector of the Office of Personnel Manage-
ment, in consultation with an agency, for 
the purposes of a program established for 
Fellowships for Graduate Students to Enter 
Federal Services as established under this 
section, to involve important homeland se-
curity applications. 

‘‘(5) SCIENCE.—The term ‘science’ means 
any of the natural and physical sciences in-
cluding chemistry, biology, physics, and 
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computer science. Such term does not in-
clude any of the social sciences.’’. 

‘‘(b) IN GENERAL.—The Director shall es-
tablish and implement a program for the 
awarding of fellowships (to be known as ‘Na-
tional Security Fellowships’) to graduate 
students who, in exchange for receipt of the 
fellowship, agree to employment with the 
Federal Government in a national security 
position. 

‘‘(c) ELIGIBILITY.—To be eligible to partici-
pate in the program established under sub-
section (b), a student shall— 

‘‘(1) have been accepted into a graduate 
school program at an accredited institution 
of higher education within the United States 
and be pursuing or intend to pursue graduate 
education in the United States in the dis-
ciplines of foreign languages, science, mathe-
matics, engineering, nonproliferation edu-
cation, or other international fields that are 
critical areas of national security (as deter-
mined by the Director); 

‘‘(2) be a United States citizen, United 
States national, permanent legal resident, or 
citizen of the Freely Associated States; and 

‘‘(3) agree to employment with an agency 
or office of the Federal Government in a na-
tional security position. 

‘‘(d) SERVICE AGREEMENT.—In awarding a 
fellowship under the program under this sec-
tion, the Director shall require the recipient 
to enter into an agreement under which, in 
exchange for such assistance, the recipient— 

‘‘(1) will maintain satisfactory academic 
progress (as determined in accordance with 
regulations issued by the Director) and pro-
vide regularly scheduled updates to the Di-
rector on the progress of their education and 
how their employment continues to relate to 
a national security objective of the Federal 
Government; 

‘‘(2) will, upon completion of such edu-
cation, be employed by the agency for which 
the fellowship was awarded for a period of at 
least 3 years as specified by the Director; and 

‘‘(3) agrees that if the recipient is unable 
to meet either of the requirements described 
in paragraph (1) or (2), the recipient will re-
imburse the United States for the amount of 
the assistance provided to the recipient 
under the fellowship, together with interest 
at a rate determined in accordance with reg-
ulations issued by the Director, but not 
higher than the rate generally applied in 
connection with other Federal education 
loans. 

‘‘(e) FEDERAL EMPLOYMENT ELIGIBILITY.—If 
a recipient of a fellowship under this section 
demonstrates to the satisfaction of the Di-
rector that, after completing their edu-
cation, the recipient is unable to obtain a 
national security position in the Federal 
Government because such recipient is not el-
igible for a security clearance or other appli-
cable clearance necessary for such position, 
the Director may permit the recipient to ful-
fill the service obligation under the agree-
ment under subsection (d) by working in an-
other office or agency in the Federal Govern-
ment for which their skills are appropriate, 
by teaching math, science, or foreign lan-
guages, or by performing research, at an in-
stitution of higher education, for a period of 
not less than 3 years, in the area of study for 
which the fellowship was awarded. 

‘‘(f) FELLOWSHIP SELECTION.— 
‘‘(1) IN GENERAL.—The Director shall con-

sult and cooperate with the National Secu-
rity Service Board established under para-
graph (2) in the selection and placement of 
national security fellows under this section. 

‘‘(2) NATIONAL SECURITY SERVICE BOARD.— 
‘‘(A) ESTABLISHMENT OF BOARD.—There is 

established the National Security Service 
Board. 

‘‘(B) MEMBERSHIP.—The Board shall be 
composed of— 

‘‘(i) the Director of the Office of Personnel 
Management, who shall serve as the chair-
person of the Board; 

‘‘(ii) the Secretary of Defense; 
‘‘(iii) the Secretary of Homeland Security; 
‘‘(iv) the Secretary of State; 
‘‘(v) the Secretary of the Treasury; 
‘‘(vi) the Attorney General; 
‘‘(vii) the Director of the Central Intel-

ligence Agency; 
‘‘(viii) the Director of the Federal Bureau 

of Investigations; 
‘‘(ix) the Director of the National Security 

Agency; 
‘‘(x) the Secretary of Energy; 
‘‘(xi) the Director of the Office of Science 

and Technology Policy; and 
‘‘(xii) 2 employees, to be appointed by each 

of the officials described in clauses (ii) 
through (ix), of each Department for which 
such officials have responsibility for admin-
istering, of whom— 

‘‘(I) 1 shall perform senior level policy 
functions; and 

‘‘(II) 1 shall perform human resources func-
tions. 

‘‘(C) FUNCTIONS.—The Board shall carry 
out the following functions: 

‘‘(i) Develop criteria for awarding fellow-
ships under this section. 

‘‘(ii) Provide for the wide dissemination of 
information regarding the activities assisted 
under this section. 

‘‘(iii) Establish qualifications for students 
desiring fellowships under this section, in-
cluding a requirement that the student have 
a demonstrated commitment to the study of 
the discipline for which the fellowship is to 
be awarded. 

‘‘(iv) Provide the Director semi-annually 
with a list of fellowship recipients, including 
an identification of their skills, who are 
available to work in a national security posi-
tion. 

‘‘(v) Not later than 30 days after a fellow-
ship recipient completes the study or edu-
cation for which assistance was provided 
under this section, work in conjunction with 
the Director to make reasonable efforts to 
hire and place the fellow in an appropriate 
national security position. 

‘‘(vi) Review the administration of the pro-
gram established under this section. 

‘‘(vii) Develop and provide to Congress a 
strategic plan that identifies the skills need-
ed by the Federal national security work-
force and how the provisions of this Act, and 
related laws, regulations, and policies will be 
used to address such needs. 

‘‘(viii) Carry out additional functions 
under section 301 of the Homeland Security 
Federal Workforce Act. 

‘‘(g) SPECIAL CONSIDERATION FOR CURRENT 
FEDERAL EMPLOYEES.— 

‘‘(1) SET ASIDE OF FELLOWSHIPS.—Twenty 
percent of the fellowships awarded under this 
section shall be set aside for Federal employ-
ees who are working in national security po-
sitions on the date of enactment of this sec-
tion to enhance the education and training 
of such employees in areas important to na-
tional security. 

‘‘(2) FULL- OR PART-TIME EDUCATION.—Fed-
eral employees who are awarded fellowships 
under paragraph (1) shall be permitted to ob-
tain advanced education under the fellowship 
on a full-time or part-time basis. 

‘‘(3) PART-TIME EDUCATION.—A Federal em-
ployee who pursues education or training 
under a fellowship under paragraph (1) on a 
part-time basis shall be eligible for a stipend 
in an amount which, when added to the em-
ployee’s part-time compensation, does not 
exceed the amount described in subsection 
(i)(2). 

‘‘(h) FELLOWSHIP SERVICE.—Any individual 
under this section who is employed by the 
Federal Government in a national security 

position shall be able to count the time that 
the individual spent in the fellowship pro-
gram towards the time requirement for a re-
duction in student loans as described in sec-
tion 5379A. 

‘‘(i) AMOUNT OF AWARD.—A National Secu-
rity Fellow who complies with the require-
ments of this section may receive funding 
under the fellowship for up to 3 years at an 
amount determined appropriate by the Di-
rector, but not to exceed the sum of— 

‘‘(1) the amount of tuition paid by the fel-
low; and 

‘‘(2) a stipend in an amount equal to the 
maximum stipend available to recipients of 
fellowships under section 10 of the National 
Science Foundation Act of 1950 (42 U.S.C. 
1869) for the year involved. 

‘‘(j) APPROPRIATIONS AUTHORIZED.—For the 
purpose of enabling the Director to recruit 
and retain highly qualified employees in na-
tional security positions, there are author-
ized to be appropriated $100,000,000 for fiscal 
year 2004, and such sums as may be necessary 
for each subsequent fiscal year. 

‘‘(k) RULE OF CONSTRUCTION.—Noting in 
this section shall be construed— 

‘‘(1) to authorize the Office of Personnel 
Management to determine national security 
positions for any other purpose other than to 
make such determinations as are required by 
this section in order to carry out the pur-
poses of this section; and 

‘‘(2) as a basis for determining the exemp-
tion of any position from inclusion in a bar-
gaining unit pursuant to chapter 71 of title 5, 
United States Code, or from the right of any 
incumbent of a national security position de-
termined by the Office of Personnel Manage-
ment pursuant to this section, from entitle-
ment to all rights and benefits under such 
chapter.’’. 
TITLE III—NATIONAL SECURITY SERVICE 

CORPS 
SEC. 301. NATIONAL SECURITY SERVICE CORPS. 

(a) FINDINGS AND PURPOSES.— 
(1) FINDINGS.—Congress finds that— 
(A) a proficient national security work-

force requires certain skills and knowledge, 
and effective professional relationships; and 

(B) a national security workforce will ben-
efit from the establishment of a National Se-
curity Service Corps. 

(2) PURPOSES.—The purposes of this section 
are to— 

(A) provide mid-level employees in na-
tional security positions within agencies the 
opportunity to broaden their knowledge 
through exposure to other agencies; 

(B) expand the knowledge base of national 
security agencies by providing for rotational 
assignments of their employees at other 
agencies; 

(C) build professional relationships and 
contacts among the employees and agencies 
of the national security community; and 

(D) invigorate the national security com-
munity with exciting and professionally re-
warding opportunities. 

(b) DEFINITIONS.—In this section: 
(1) AGENCY.—The term ‘‘agency’’ means an 

agency of the Department of Defense, the 
Department of Homeland Security, the De-
partment of State, the Department of En-
ergy, the Department of the Treasury, the 
Department of Justice, and the National Se-
curity Agency. 

(2) BOARD.—The term ‘‘Board’’ means the 
National Security Service Board established 
under section 5379B(f)(2) of title 5, United 
States Code. 

(3) CORPS.—The term ‘‘Corps’’ means the 
National Security Service Corps. 

(4) CORPS POSITION.—The term ‘‘corps posi-
tion’’ means a position that— 

(A) is a position— 
(i) at or above GS–12 of the General Sched-

ule; or 
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(ii) in the Senior Executive Service; 
(B) the duties of which do not relate to in-

telligence support for policy; and 
(C) is designated by the head of an agency 

as a Corps position. 
(c) GOALS AND ADMINISTRATION.—The Board 

shall— 
(1) formulate the goals of the Corps; 
(2) resolve any issues regarding the feasi-

bility of implementing this section; 
(3) evaluate relevant civil service rules and 

regulations to determine the desirability of 
seeking legislative changes to facilitate ap-
plication of the General Schedule and Senior 
Executive Service personnel systems to the 
Corps; 

(4) create specific provisions for agencies 
regarding rotational programs; 

(5) formulate interagency compacts and co-
operative agreements between and among 
agencies relating to— 

(A) the establishment and function of the 
Corps; 

(B) incentives for individuals to partici-
pate in the Corps; 

(C) professional education and training; 
(D)(i) the process for competition for a 

Corps position; 
(ii) which individuals may compete for 

Corps positions; and 
(iii) any employment preferences an indi-

vidual participating in the Corps may have 
when returning to the employing agency of 
that individual; and 

(E) any other issues relevant to the estab-
lishment and continued operation of the 
Corps; and 

(6) not later than 180 days after the date of 
enactment of this section, submit a report to 
the Office of Personnel Management on all 
findings and relevant information on the es-
tablishment of the Corps. 

(d) CORPS.— 
(1) PROPOSED REGULATIONS.—Not later than 

180 days after the date on which the report is 
submitted under subsection (c)(6), the Office 
of Personnel Management shall publish in 
the Federal Register, proposed regulations 
describing the purpose, and providing for the 
establishment and operation of the Corps. 

(2) COMMENT PERIOD.—The Office of Per-
sonnel Management shall provide for— 

(A) a period of 60 days for comments from 
all stakeholders on the proposed regulations; 
and 

(B) a period of 180 days following the com-
ment period for making modifications to the 
regulations. 

(3) FINAL REGULATIONS.—After the 180-day 
period described under paragraph (2)(B), the 
Office of Personnel Management shall pro-
mulgate final regulations that— 

(A) establish the Corps; 
(B) provide guidance to agencies to des-

ignate Corps positions; 
(C) provide for individuals to perform peri-

ods of service of not more than 2 years at a 
Corps position within agencies on a rota-
tional basis; 

(D) establish eligibility for individuals to 
participate in the Corps; 

(E) enhance career opportunities for indi-
viduals participating in the Corps; 

(F) provide for the Corps to develop a 
group of policy experts with broad-based ex-
perience throughout the executive branch; 
and 

(G) provide for greater interaction among 
agencies with traditional national security 
functions. 

(4) ACTIONS BY AGENCIES.—Not later than 
180 days after the promulgation of final regu-
lations under paragraph (3), each agency 
shall— 

(A) designate Corps positions; 
(B) establish procedures for implementing 

this section; and 

(C) begin active participation in the oper-
ation of the Corps. 

(e) ALLOWANCES, PRIVILEGES, ETC.—An em-
ployee serving on a rotational basis with an-
other agency pursuant to this section is 
deemed to be detailed and, for the purpose of 
preserving allowances, privileges, rights, se-
niority, and other benefits with respect to 
the employee, is deemed to be an employee 
of the original employing agency and is enti-
tled to the pay, allowances, and benefits 
from funds available to that agency. 

(f) AUTHORIZATION OF APPROPRIATIONS.— 
There are authorized to be appropriated to 
the Office of Personnel Management such 
sums as may be necessary to carry out this 
section. 
TITLE IV—MISCELLANEOUS PROVISIONS 

SEC. 401. CONTENT OF STRATEGIC PLANS. 
Section 306(a)(3) of title 5, United States 

Code, is amended by inserting before the 
semicolon the following: ‘‘, a discussion of 
the extent to which specific skills in the 
agency’s human capital are needed to 
achieve the mission, goals and objectives of 
the agency, especially to the extent the 
agency’s mission, goals and objectives are 
critical to ensuring the national security’’. 
SEC. 402. PERFORMANCE PLANS. 

Section 1115(a) of title 31, United States 
Code, is amended— 

(1) by redesignating paragraphs (4) through 
(6) as paragraphs (5) through (7), respec-
tively; and 

(2) by inserting after paragraph (3) the fol-
lowing: 

‘‘(4) pursuant to paragraph (3), give special 
attention to the extent to which specific 
skills are needed to accomplish the perform-
ance goals and indicators that are critical to 
ensuring the national security;’’. 
SEC. 403. GOVERNMENTWIDE PROGRAM PER-

FORMANCE REPORTS. 
Section 1116 of title 31, United States Code, 

is amended— 
(1) in subsection (b)(1), by inserting before 

the period the following: ‘‘, and shall specify 
which performance goals and indicators are 
critical to ensuring the national security’’; 
and 

(2) in subsection (d)(3)— 
(A) in subparagraph (B), by striking ‘‘and’’ 

at the end; 
(B) in subparagraph (C), by adding ‘‘and’’ 

after the semicolon; and 
(C) by adding at the end the following: 
‘‘(D) whether human capital deficiencies in 

any way contributed to the failure of the 
agency to achieve the goal;’’. 

By Mr. HOLLINGS: 
S. 592. A bill to establish an Office of 

Manufacturing in the Department of 
Commerce, and for other purposes; to 
the Committee on Finance. 

Mr. HOLLINGS. Mr. President, the 
Department of Labor, recently released 
the latest unemployment results and 
at first blush, the 5.8 percent figure, 
while certainly too high, does not seem 
overly alarming. It is only with a look 
behind the numbers that some dis-
turbing trends become apparent. 

February marked the 31st consecu-
tive month, since July 2000, that manu-
facturing employment has declined. 
This is the longest consecutive month-
ly decline in the post World War II era. 
Already, more than 2 million manufac-
turing jobs are gone. A generation ago, 
in 1974, manufacturing workers were 26 
percent of the workforce, today they 
account for only 12.5 percent of the 
workforce. 

For all of 2002, industrial production 
fell 0.6 percent following a 3.5 percent 
decline in 2001. That represented the 
first back-to-back annual declines in 
industrial output since 1974–1975. 

Unfortunately, no end is in sight. By 
some measures, the manufacturing job 
loss is twice as bad as the last reces-
sion in the early Nineties. The 2002 
Producer Price Index revealed the 
worst deflation in producer prices since 
1949, suggesting that there is little in-
centive to restart the shuttered fac-
tories. 

Prices for manufactured goods were 
down 1.5 percent in December from a 
year earlier. Next to a 1.6 percent year- 
to-year drop in November, it was the 
largest decline of such prices on record 
going back to 1958. And all this has oc-
curred against the backdrop of 2 years 
of substantial fiscal stimulus and the 
most aggressive monetary policy in 
anyone’s memory. 

But this wasn’t suppose to happen. 
Globalization was going to create a 
gentle prosperity that would create 
jobs, lift our standard of living and im-
prove our communities. During the 
Clinton era, we entered into a series of 
international trade agreements, most 
notably NAFTA, WTO and China’s en-
trance into the WTO, designed to in-
crease trade and stimulate manufac-
turing job creation. 

The second Bush administration con-
tinues this policy, trotting around the 
globe negotiating, free-trade agree-
ments within every region of the world. 
Recently, the administration con-
cluded agreements with Singapore and 
Chile. 

After nearly a decade of the NAFTA/ 
WTO free-trade experiment and after a 
year of ‘‘recovery’’, it seems appro-
priate to review whether this free trade 
era is working? The answer is clearly 
no. 

Our factories have been swamped by 
a flood of imports. Each month seems 
to bring a record trade deficit and more 
stories of plants closing and moving 
offshore. 

Our communities, particularly the 
rural ones, are quite literally emptying 
out. During the nineties, imports 
soared by more than 107 percent. Our 
trade surplus with Mexico dissolved 
soon after NAFTA went into effect. 
From 1991 to 2001, our trade deficit 
went from $77 billion to $427 billion, 
costing us hundreds of thousands of 
jobs. 

Essentially, our trading partners are 
exporting their unemployment to us. 
Recently, Ed Yardeni, chief investment 
strategist of Prudential Securities, 
noted that while the United States cur-
rently has 16.3 million manufacturing 
jobs, some 20 million rural Chinese 
move to seek better-paying manufac-
turing and construction jobs in the cit-
ies, each year. 

There seems to be no end in sight to 
pain being experienced by our manu-
facturing sector. Even a declining dol-
lar is not improving our trade situa-
tion, as our factories race to re-estab-
lish overseas. It seems like recognizing 
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where our problem is coming from 
would be a good first step toward solv-
ing it. 

So today I introduce legislation de-
signed to help get American manufac-
turing off the canvas. It is broad and 
wide ranging. 

The legislation would eliminate the 
tax benefits associated with off-shore 
production, whether its by a United 
States or foreign-based company. It 
would eliminate the incentives for 
companies to move their headquarters 
outside of the United States. It would 
prevent the Export Import Bank or the 
Overseas Private Investment Corpora-
tion from funding any project that did 
not contain at least 80 percent U.S. 
content. It would eliminate the Inter-
national Trade Commission. It would 
provide for an additional 500 Customs 
agents to enforce the tariff and quota 
rules associated with the textile trade. 
It would prohibit the sale in interstate 
commerce of any manufactured prod-
uct made by anyone under twelve. It 
would reform WTO dispute settlement 
by establishing a panel of Federal 
judges to review the determinations 
that these dispute panels are reaching. 
It would express the Senate’s strong 
support for the Byrd amendment which 
returns anti-dumping monies to in-
jured parties. Finally, the legislation 
would extend the Buy America provi-
sions for the Defense Department con-
tained in the Berry amendment to the 
newly formed Department of Homeland 
Security. 

It’s just a start, but we have to begin 
the process of rejuvenating the Amer-
ican manufacturer. 

By Mr. DURBIN (for himself, Ms. 
MIKULSKI, Mr. LEAHY, Mr. SAR-
BANES, Mr. BINGAMAN, Mr. LAU-
TENBERG, and Ms. LANDRIEU): 

S. 593. A bill to ensure that a Federal 
employee who takes leave without pay 
in order to perform service as a mem-
ber of the uniformed services or mem-
ber of the National Guard shall con-
tinue to receive pay in an amount 
which, when taken together with the 
pay and allowances such individual is 
receiving for such service, will be no 
less than the basic pay such individual 
would then be receiving if no interrup-
tion in employment has occurred; to 
the Committee on Governmental Af-
fairs. 

Mr. DURBIN. Mr. President, today, 
with war looming with Iraq and hun-
dreds of thousands of our troops poised 
for battle overseas, I would like to dis-
cuss the financial burden faced by 
many of the men and women who serve 
in the military Reserves or National 
Guard and who are forced to take un-
paid leave from their jobs when called 
to active duty. Currently, there are 
nearly 170,000 Guard and Reservists 
mobilized and serving on active duty in 
our armed forces. While these individ-
uals receive pay for the time they are 
on active duty, the salary gap between 
military duty and civilian work can be 
considerable. It is unfair to ask the 

men and women who have volunteered 
to serve their country, often in dan-
gerous situations, to also face a finan-
cial strain on their families. 

A number of employers have wisely 
acted to remedy this hardship by estab-
lishing financial compensation plans 
for their employees in the Reserves and 
National Guard. Many companies and 
State and local governments, including 
Ford, IBM, the State of California, Los 
Angeles County, and Austin, TX, recog-
nize this burden and voluntarily pay 
the difference between the active duty 
military salary and civilian salary for 
these reservists. In my State of Illi-
nois, Boeing Aerospace, State Farm In-
surance, Sears, Roebuck & Company, 
the State of Illinois, the City of Chi-
cago, and many other Illinois compa-
nies, local governments, and institu-
tions cover the pay differential for Re-
serve and National Guard members 
called to active duty. 

We should take similar action in 
Washington and set an example for em-
ployers throughout the country. 
Today, I am introducing with my col-
league from Maryland, Senator BAR-
BARA MIKULSKI, the Reservist Pay Se-
curity Act of 2003, legislation that will 
help alleviate the financial problems 
faced by many Federal employees who 
serve in the Reserves and must take 
time off from their jobs when our Na-
tion calls. This bill would allow these 
citizen-soldiers to maintain their nor-
mal salary when called to active serv-
ice by requiring Federal agencies to 
make up the difference between their 
military pay and what they would have 
earned on their Federal job. 

As the symbol of American values 
and ideals, the Federal Government 
should give these special employees of 
our government more than just words 
of support. We should not encourage 
Americans to protect their country and 
then punish those who enlist in the 
armed forces by taking away a large 
portion of their salaries. We must pro-
vide our reservist employees with fi-
nancial support so they can leave their 
civilian lives to serve our country 
without the added burden of worrying 
about the financial well-being of their 
families. They are doing so much for 
us; we should do no less for them. 

I urge my colleagues to join me in co-
sponsoring this important legislation. 

Ms. MIKULSKI. Mr. President, yes-
terday I spoke on the floor about sup-
porting our armed forces. Support for 
our troops is particularly important 
today as our soldiers, sailors, airmen 
and marines are deployed for possible 
war with Iraq. We must express our 
support not only with words, but with 
deeds. We owe that to our armed 
forces. 

Our brave men and women of the Na-
tional Guard and Reserves are experi-
encing hardships as a result of recent 
mobilizations. I believe we should do 
everything we can to reduce unneces-
sary financial burdens on members of 
the military, especially when they are 
putting themselves in harm’s way to 
protect our great Nation. 

We must stand up for our military; 
we must also stand up for their fami-
lies. Our troops will face grave danger. 
They should not have to face fear for 
their families, and particularly they 
should not have to worry about their 
families’ finances. 

Though America is on the brink of 
war, American military families must 
never be on the brink of bankruptcy. 
That is why we, in the Senate, must 
take immediate steps to support mili-
tary families. 

Today, I am proud to cosponsor the 
Reservists Pay Security Act with my 
colleague Senator DICK DURBIN. Sen-
ator DURBIN introduced a similar bill 
in the House, and I introduced it in the 
Senate during Desert Storm in 1991. It 
was the right thing to do then, and it 
is the right thing to do now. I’m proud 
to work together again on this worthy 
cause. 

The Reservists Pay Security Act of 
2003 would ensure that Federal employ-
ees who take leave to serve in our mili-
tary reserves receive the same pay as if 
no interruption in their employment 
occurred. Why start with Federal em-
ployees? Well, many large companies 
and local governments continue to pay 
the full salary of their employees when 
they are activated. I applaud those ex-
cellent corporate citizens and those 
local governments. Some of the largest 
employers in my own State are also 
meeting that responsibility. The Fed-
eral Government should be a model 
employer and set the example for large 
businesses. This should be a first step. 

I believe we should move quickly to 
pass this bill because many members of 
the Guard and Reserves do work for the 
Federal Government in highly special-
ized areas. But the Federal Govern-
ment needs to do more than that. We 
need to take a look at those who work 
for small business and those who are 
self-employed. A call for duty will be 
responded to, but a call for duty time 
and time again in a single-year period 
places the responsibility on the family. 
American families should never sub-
sidize our war effort. We should be 
looking out for those families. 

We owe reservists our support and a 
debt of gratitude. This bill is a step to-
ward achieving that. I urge my col-
leagues to join us and enact this impor-
tant legislation for the men and women 
of our National Guard and Reserves. 

By Mr. JOHNSON (for himself, 
Mr. DASCHLE, Mr. CAMPBELL, 
Mr. COCHRAN, and Mrs. MUR-
RAY): 

S. 594. A bill to provide for the 
issuance of bonds to provide funding 
for the construction of schools of the 
Bureau of Indian Affairs, and for other 
purposes; to the Committee on the In-
dian Affairs. 

Mr. JOHNSON. Mr. President, I, 
along with Senators DASCHLE, CAMP-
BELL, COCHRAN, and MURRAY introduce 
the Indian School Construction Act. 
This legislation establishes an innova-
tive funding mechanism to enhance the 
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ability of Indian tribes to construct, 
repair, and maintain quality edu-
cational facilities. 

For education construction in fiscal 
year 2004, President Bush proposes a 
total of $292.6 million, the same level 
as was requested in FY 2003. Of this 
total, $131.4 million is for new school 
construction to replace seven trial 
schools on the BIA Priority List, one of 
those is in my home state of South Da-
kota. While I am pleased that seven 
schools will be replaced this year, there 
are literally dozens of schools that are 
in desperate need of replacement and 
repair. Simply, the process for replac-
ing schools does not meet the need. 

American Indians have been, and 
continue to be disproportionately af-
fected by both poverty and low edu-
cational achievement. The fact that 
children are expected to learn despite 
inadequate educational facilities un-
doubtedly contributes to this disparity. 

This bill provides a mechanism 
whereby an escrow account will be set 
up with a one time appropriation. 
Money would be placed in the escrow 
account and the tribal governments 
could use that account to issue bonds 
for purposes of constructing elemen-
tary and secondary schools. This al-
lows tribal governments an oppor-
tunity to construct schools, even if the 
schools are low on the BIA priority list 
and are not slated for immediate con-
struction under the direct appropria-
tion process. Ultimately, this would 
mean that our children can learn in a 
better environment more quickly. 

I urge my colleagues to closely exam-
ine the Indian School Construction Act 
and join me in working to make this 
innovative funding mechanism a re-
ality. 

By Mr. HATCH (for himself, Mr. 
BREAUX, Mr. ALLARD, Ms. COL-
LINS, Mr. SUNUNU, and Ms. 
SNOWE): 

S. 595. A bill to amend the Internal 
Revenue Code of 1986 to repeal the re-
quired use of certain principal repay-
ments on mortgage subsidy bond 
financings to redeem bonds, to modify 
the purchase price limitation under 
mortgage subsidy bond rules based on 
median family income, and for other 
purposes; to the Committee on Fi-
nance. 

Mr. HATCH. Mr. President, on behalf 
of myself and Senator BREAUX, I rise 
today to introduce the Housing Bond 
and Credit Modernization and Fairness 
Act of 2003. We are joined in this legis-
lation by Senators ALLARD, COLLINS, 
SUNUNU, and SNOWE. 

This bill will bring about important 
modifications to two important and 
popular Federal affordable housing pro-
grams—Housing Bonds, or single fam-
ily Mortgage Revenue Bonds, MRBs, as 
they are commonly known, and the 
Low Income Housing Tax Credit. My 
long-time partnership on these issues 
with Senator BREAUX is one indication 
of the broad bipartisan support enjoyed 
by these programs. Another is the fact 

that our identical bill in the 107th Con-
gress attracted 79 members of this body 
as cosponsors. 

These programs are popular because 
they are state-administered, federal 
tax incentives designed to encourage 
private investment in first-time home-
buyer mortgages for low and moderate- 
income families and privately devel-
oped and owned apartments for low-in-
come renters. Moreover, they have a 
proven track record of being effective 
in providing housing to families who 
need it. 

As with most things, however, these 
programs could use some improve-
ments. Specifically, the current law 
governing these two housing programs 
includes some obsolete provisions that 
act as barriers and limit their effec-
tiveness. The legislation we are intro-
ducing today would modernize these 
programs and remove these barriers. 

The Housing Bond and Credit Mod-
ernization and Fairness Act does three 
things. 

First, it repeals the so-called ‘‘Ten- 
Year Rule,’’ a provision added to the 
MRB program in 1988 that prevents 
States from using homeowner pay-
ments on such mortgages to make new 
mortgages to additional qualified pur-
chasers. For each day the Ten-Year 
Rule is in effect, States lose millions of 
dollars in financing for first-time 
homebuyer mortgages, amounting to 
more than $14 billion in mortgage au-
thority between 2001 and 2005. This bar-
rier keeps tens of thousands of addi-
tional qualified lower income home-
buyers from getting an affordable 
MRB-financed mortgage, including 
many in my home State of Utah. Our 
bill eliminates the Ten-Year Rule to 
allow States to use mortgage payments 
to finance additional lower income 
mortgages. 

Second, it replaces the present un-
workable price limit for homes these 
mortgages can finance with a simple 
limit that works. Let me explain. Cur-
rent law limits the price of homes pur-
chased with MRB-financed mortgages 
to 90 percent of the average area home 
price. States have the option of deter-
mining their own purchase price limits 
or relying on Treasury-published safe 
harbor limits. 

Most States have relied on the Treas-
ury limits because it is costly and bur-
densome to collect accurate and com-
prehensive sales price data. The prob-
lem is that the Treasury Department 
has not been providing recent data. 
This has especially been a problem for 
states, such as Utah, with many rural 
areas. In fact, Treasury last issued safe 
harbor limits in 1994, based on 1993 
data. Home prices have risen signifi-
cantly in the past ten years. This 
means that the MRB program simply 
cannot work in many parts of many 
states because qualified buyers cannot 
find homes priced below the outdated 
limits. To have an outdated and un-
workable requirement that holds back 
the families that this program is de-
signed to help is poor public policy 
that cries out for remedy. 

The answer, which is included in our 
bill, is to replace the present limit, set 
in Washington, by a simple formula 
limiting the purchase price to three 
and a half times the qualifying income 
under the program. 

Finally, the bill makes Housing Cred-
it apartment production viable in rural 
areas by allowing States to use state-
wide median incomes as the basis for 
the income limits in that program. 
This change would apply the same 
methodology for determining quali-
fying income levels used in the MRB 
Program. HUD data shows that current 
income limits inhibit Housing Credit 
development in more than 1,300 non-
metropolitan counties across the coun-
try. 

I am pleased to tell my colleagues 
that the changes proposed by the Hous-
ing Bond and Credit Modernization and 
Fairness Act have been endorsed by the 
bipartisan National Governors Associa-
tion, the National Council of State 
Housing Agencies, and nearly every 
major national housing organization. 
These groups know how important the 
Housing Bond and Housing Credit pro-
grams are in giving States the ability 
to meet the housing needs of low and 
moderate-income families. 

The Housing Credit and the MRB pro-
grams work and they are important to 
each State. This bill gives the Congress 
a golden opportunity to create new 
housing opportunities for tens of thou-
sands of low and moderate-income fam-
ilies every year, simply by improving 
these existing and proven programs. I 
encourage my colleagues to join this 
bipartisan effort. 

I ask unanimous consent that the 
text of the bill be printed in the 
RECORD. 

There being no objection, the bill was 
ordered to be printed in the RECORD, as 
follows: 

S. 595 
Be it enacted by the Senate and House of Rep-

resentatives of the United States of America in 
Congress assembled, 
SECTION 1. SHORT TITLE. 

This Act may be cited as the ‘‘Housing 
Bond and Credit Modernization and Fairness 
Act of 2003’’. 
SEC. 2. REPEAL OF REQUIRED USE OF CERTAIN 

PRINCIPAL REPAYMENTS ON MORT-
GAGE SUBSIDY BOND FINANCINGS 
TO REDEEM BONDS. 

(a) IN GENERAL.—Subparagraph (A) of sec-
tion 143(a)(2) of the Internal Revenue Code of 
1986 (defining qualified mortgage issue) is 
amended by adding ‘‘and’’ at the end of 
clause (ii), by striking ‘‘, and’’ at the end of 
clause (iii) and inserting a period, and by 
striking clause (iv) and the last sentence. 

(b) CONFORMING AMENDMENT.—Clause (ii) of 
section 143(a)(2)(D) of such Code is amended 
by striking ‘‘(and clause (iv) of subparagraph 
(A))’’. 

(c) EFFECTIVE DATE.—The amendments 
made by this section shall apply to repay-
ments received after the date of the enact-
ment of this Act. 
SEC. 3. MODIFICATION OF PURCHASE PRICE LIM-

ITATION UNDER MORTGAGE SUB-
SIDY BOND RULES BASED ON ME-
DIAN FAMILY INCOME. 

(a) IN GENERAL.—Paragraph (1) of section 
143(e) of the Internal Revenue Code of 1986 
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(relating to purchase price requirement) is 
amended to read as follows: 

‘‘(1) IN GENERAL.—An issue meets the re-
quirements of this subsection only if the ac-
quisition cost of each residence the owner-fi-
nancing of which is provided under the issue 
does not exceed the greater of— 

‘‘(A) 90 percent of the average area pur-
chase price applicable to the residence, or 

‘‘(B) 3.5 times the applicable median family 
income (as defined in subsection (f)).’’ 

(b) EFFECTIVE DATE.—The amendment 
made by this section shall apply to financing 
provided, and mortgage credit certificates 
issued, after the date of the enactment of 
this Act. 
SEC. 4. DETERMINATION OF AREA MEDIAN 

GROSS INCOME FOR LOW-INCOME 
HOUSING CREDIT PROJECTS. 

(a) IN GENERAL.—Paragraph (4) of section 
42(g) of the Internal Revenue Code of 1986 (re-
lating to certain rules made applicable) is 
amended by striking the period at the end 
and inserting ‘‘and the term ‘area median 
gross income’ means the amount equal to 
the greater of— 

‘‘(A) the area median gross income deter-
mined under section 142(d)(2)(B), or 

‘‘(B) the statewide median gross income for 
the State in which the project is located.’’ 

(b) EFFECTIVE DATE.—The amendment 
made by this section shall apply to— 

(1) housing credit dollar amounts allocated 
after the date of the enactment of this Act, 
and 

(2) buildings placed in service after such 
date to the extent paragraph (1) of section 
42(h) of the Internal Revenue Code of 1986 
does not apply to any building by reason of 
paragraph (4) thereof. 

By Mr. ENSIGN (for himself, Mrs. 
BOXER, Mr. SMITH, Mr. ALLEN, 
Mr. ENZI, and Mr. BAYH): 

S. 596. A bill to amend the Internal 
Revenue Code of 1986 to encourage the 
investment of foreign earnings within 
the United States for productive busi-
ness investments and job creation; to 
the Committee on Finance. 

Mr. ENSIGN. Mr. President. I rise 
today with my colleagues Senator 
BOXER, Senator SMITH, Senator ALLEN, 
Senator ENZI and Senator BAYH to in-
troduce The Invest in the U.S.A. Act of 
2003 to stimulate job growth and in-
vestment in the American economy. 

Under current tax law, American 
companies doing business overseas are 
discouraged from bringing their earn-
ings back home because those earnings 
are subject to up to a 35-percent rate of 
taxation. Specifically, our government 
imposes taxes on American companies 
when its foreign subsidiary earnings 
are brought back to the United States, 
to the extent of any shortfall in the tax 
paid abroad and the 35-percent U.S. tax 
rate. Therefore, many businesses do 
the math and conclude that it would be 
more beneficial to invest 100 percent of 
those earnings abroad than it would be 
to bring the funds home to be rein-
vested in the American economy. 

Our proposal is a sensible, fiscally re-
sponsible way to provide immediate in-
vestment in the American economy. 
Specifically, the Invest in the U.S.A. 
Act bill will allow domestic corpora-
tions doing business abroad to bring 
their foreign earnings home by impos-
ing a 5.25-percent toll tax on dividends 
in excess of normal distributions for 

only one year. Companies must rein-
vest these funds in the United States in 
an approved investment plan to take 
advantage of the lowered rate. Finally, 
domestic shareholders would perma-
nently surrender the right to claim for-
eign tax credits for 85 percent of for-
eign income taxes associated with divi-
dends subject to the 5.25-percent tax, as 
well as exclude 85 percent of income 
subject to the 5.25-percent tax from the 
calculation of the foreign tax credit 
limitation ensuring that no American 
company will be taxed less than 5.25 
percent. 

Lowering the tax burden on foreign 
subsidiary income for a limited time 
will open the floodgates for privately 
held foreign funds to be brought back 
into the American economy to provide 
immediate economic stimulus. Accord-
ing to the Joint Committee on Tax-
ation, the Invest in the U.S.A. Act will 
not only increase receipts to the U.S. 
Treasury in the first year by $4.1 bil-
lion but also inject an additional $135 
billion of privately held funds into the 
U.S. economy that will be an imme-
diate stimulus to our economy at a 
cost of only $3.9 billion over 10 years— 
less than 3 percent of the overall gain 
this legislation will have to the Amer-
ican economy. 

These funds can be used to create 
more jobs for American workers, solid-
ify corporate pension and retirement 
funds, invest in manufacturing equip-
ment and research and development, 
and reduce domestic debt loads thereby 
increasing employee and shareholder 
dividends. American jobs depend on 
American companies, and this proposal 
will accomplish that objective. I ask 
unanimous consent that the text of the 
bill be printed in the RECORD. 

There being no objection, the bill was 
ordered to be printed in the RECORD, as 
follows: 

S. 596 
Be it enacted by the Senate and House of Rep-

resentatives of the United States of America in 
Congress assembled, 
SECTION 1. SHORT TITLE. 

This Act may be cited as the ‘‘Invest in the 
U.S.A. Act of 2003’’. 
SEC. 2. TOLL TAX ON EXCESS QUALIFIED FOR-

EIGN DISTRIBUTION AMOUNT. 
(a) IN GENERAL.—Subpart F of part III of 

subchapter N of chapter 1 of the Internal 
Revenue Code of 1986 is amended by adding 
at the end the following new section: 
‘‘SEC. 965. TOLL TAX IMPOSED ON EXCESS QUALI-

FIED FOREIGN DISTRIBUTION 
AMOUNT. 

‘‘(a) TOLL TAX IMPOSED ON EXCESS QUALI-
FIED FOREIGN DISTRIBUTION AMOUNT.—If a 
corporation elects the application of this 
section for any taxable year, a tax shall be 
imposed for such taxable year in an amount 
equal to 5.25 percent of— 

‘‘(1) the taxpayer’s excess qualified foreign 
distribution amount for such taxable year, 
plus 

‘‘(2) the amount determined under section 
78 which is attributable to such excess quali-
fied foreign distribution amount. 
Such tax shall be imposed in lieu of the tax 
imposed under section 11 or 55 on the 
amounts described in paragraphs (1) and (2) 
for such taxable year. 

‘‘(b) EXCESS QUALIFIED FOREIGN DISTRIBU-
TION AMOUNT.—For purposes of this section— 

‘‘(1) IN GENERAL.—The term ‘excess quali-
fied foreign distribution amount’ means the 
excess (if any) of— 

‘‘(A) dividends received by the taxpayer 
during the taxable year which are— 

‘‘(i) from 1 or more corporations which are 
controlled foreign corporations in which the 
taxpayer is a United States shareholder on 
the date such dividends are paid, and 

‘‘(ii) described in a domestic reinvestment 
plan approved by the taxpayer’s president, 
chief executive officer, or comparable offi-
cial before the payment of such dividends 
and subsequently approved by the taxpayer’s 
board of directors, management committee, 
executive committee, or similar body, which 
plan shall provide for the reinvestment of 
such dividends in the United States, such as 
for the funding of worker hiring and train-
ing; infrastructure; research and develop-
ment; capital investments; or the financial 
stabilization of the corporation for the pur-
poses of job retention or creation, over 

‘‘(B) the base dividend amount. 
‘‘(2) BASE DIVIDEND AMOUNT.—The term 

‘base dividend amount’ means an amount 
designated under subsection (c)(7), but not 
less than the average amount of dividends 
received during the fixed base period from 1 
or more corporations which are controlled 
foreign corporations in which the taxpayer is 
a United States shareholder on the date such 
dividends are paid. 

‘‘(3) FIXED BASE PERIOD.— 
‘‘(A) IN GENERAL.—The term ‘fixed base pe-

riod’ means each of 3 taxable years which are 
among the 5 most recent taxable years of the 
taxpayer ending on or before December 31, 
2002, determined by disregarding— 

‘‘(i) the 1 taxable year for which the tax-
payer had the highest amount of dividends 
from 1 or more corporations which are con-
trolled foreign corporations relative to the 
other 4 taxable years, and 

‘‘(ii) the 1 taxable year for which the tax-
payer had the lowest amount of dividends 
from such corporations relative to the other 
4 taxable years. 

‘‘(B) SHORTER PERIOD.—If the taxpayer has 
fewer than 5 taxable years ending on or be-
fore December 31, 2002, then in lieu of apply-
ing subparagraph (A), the fixed base period 
shall mean such shorter period representing 
all of the taxable years of the taxpayer end-
ing on or before December 31, 2002. 

‘‘(c) DEFINITIONS AND SPECIAL RULES.—For 
purposes of this section— 

‘‘(1) DIVIDENDS.—The term ‘dividend’ 
means a dividend as defined in section 316, 
except that the term shall also include 
amounts described in section 951(a)(1)(B), 
and shall exclude amounts described in sec-
tions 78 and 959. 

‘‘(2) CONTROLLED FOREIGN CORPORATIONS 
AND UNITED STATES SHAREHOLDERS.—The 
term ‘controlled foreign corporation’ shall 
have the same meaning as under section 
957(a) and the term ‘United States share-
holder’ shall have the same meaning as 
under section 951(b). 

‘‘(3) FOREIGN TAX CREDITS.—The amount of 
any income, war, profits, or excess profit 
taxes paid (or deemed paid under sections 902 
and 960) or accrued by the taxpayer with re-
spect to the excess qualified foreign distribu-
tion amount for which a credit would be al-
lowable under section 901 in the absence of 
this section, shall be reduced by 85 percent. 

‘‘(4) FOREIGN TAX CREDIT LIMITATION.—For 
all purposes of section 904, there shall be dis-
regarded 85 percent of— 

‘‘(A) the excess qualified foreign distribu-
tion amount, 

‘‘(B) the amount determined under section 
78 which is attributable to such excess quali-
fied foreign distribution amount, and 
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‘‘(C) the amounts (including assets, gross 

income, and other relevant bases of appor-
tionment) which are attributable to the ex-
cess qualified foreign distribution amount 
which would, determined without regard to 
this section, be used to apportion the ex-
penses, losses, and deductions of the tax-
payer under section 861 and 864 in deter-
mining its taxable income from sources 
without the United States. 

For purposes of applying subparagraph (C), 
the principles of section 864(e)(3)(A) shall 
apply. 

‘‘(5) TREATMENT OF ACQUISITIONS AND DIS-
POSITIONS.—Rules similar to the rules of sec-
tion 41(f)(3) shall apply in the case of acquisi-
tions or dispositions of controlled foreign 
corporations occurring on or after the first 
day of the earliest taxable year taken into 
account in determining the fixed base period. 

‘‘(6) TREATMENT OF CONSOLIDATED 
GROUPS.—Members of an affiliated group of 
corporations filing a consolidated return 
under section 1501 shall be treated as a single 
taxpayer in applying the rules of this sec-
tion. 

‘‘(7) DESIGNATION OF DIVIDENDS.—Subject to 
subsection (b)(2), the taxpayer shall des-
ignate the particular dividends received dur-
ing the taxable year from 1 or more corpora-
tions which are controlled foreign corpora-
tions in which it is a United States share-
holder which are dividends excluded from the 
excess qualified foreign distribution amount. 
The total amount of such designated divi-
dends shall equal the base dividend amount. 

‘‘(8) TREATMENT OF EXPENSES, LOSSES, AND 
DEDUCTIONS.—Any expenses, losses, or deduc-
tions of the taxpayer allowable under sub-
chapter B— 

‘‘(A) shall not be applied to reduce the 
amounts described in subsection (a)(1), and 

‘‘(B) shall be applied to reduce other in-
come of the taxpayer (determined without 
regard to the amounts described in sub-
section (a)(1)). 

‘‘(d) ELECTION.— 
‘‘(1) IN GENERAL.—An election under this 

section shall be made on the timely filed in-
come tax return for the taxpayer’s first tax-
able year (determined by taking extensions 
into account) ending 120 days or more after 
the date of the enactment of this section, 
and, once made, may be revoked only with 
the consent of the Secretary. 

‘‘(2) ALL CONTROLLED FOREIGN CORPORA-
TIONS.—The election shall apply to all cor-
porations which are controlled foreign cor-
porations in which the taxpayer is a United 
States shareholder during the taxable year. 

‘‘(3) CONSOLIDATED GROUPS.—If a taxpayer 
is a member of an affiliated group of cor-
porations filing a consolidated return under 
section 1501 for the taxable year, an election 
under this section shall be made by the com-
mon parent of the affiliated group which in-
cludes the taxpayer, and shall apply to all 
members of the affiliated group. 

‘‘(e) REGULATIONS.—The Secretary shall 
prescribe such regulations as may be nec-
essary and appropriate to carry out the pur-
poses of this section, including regulations 
under section 55 and regulations addressing 
corporations which, during the fixed base pe-
riod or thereafter, join or leave an affiliated 
group of corporations filing a consolidated 
return.’’. 

(b) CONFORMING AMENDMENT.—The table of 
sections for subpart F of part III of sub-
chapter N of chapter 1 of the Internal Rev-
enue Code of 1986 is amended by adding at 
the end the following new item: 

‘‘Sec. 965. Toll tax imposed on excess quali-
fied foreign distribution 
amount.’’. 

(c) EFFECTIVE DATE.—The amendment 
made by this section shall apply only to the 

first taxable year of the electing taxpayer 
ending 120 days or more after the date of the 
enactment of this Act. 

Mrs. BOXER. Today, Senator ENSIGN 
and I are introducing the Invest in the 
U.S.A. Act of 2003 along with Senators 
SMITH, ALLEN, ENZI, and BAYH. This 
economic stimulus legislation would 
create a one-year incentive for cor-
porations to bring the profits they 
have made overseas back to the United 
States and invest them in creating 
jobs. 

The act lowers the effective cor-
porate tax rate on the foreign earnings 
of American companies from 35 percent 
to 5.25 percent for one year. By low-
ering that rate for one year, we will en-
courage companies to bring an esti-
mated $135 billion from abroad back 
home to invest in the United States. 
Getting this capital into the domestic 
economy is particularly necessary in 
light of the difficulties firms are hav-
ing raising money in this tough econ-
omy. By making this capital available 
for domestic investment, we will mini-
mize the spending cuts that companies 
have been announcing for the coming 
year. 

The Invest in the U.S.A. Act would 
constitute a true economic stimulus by 
encouraging investment and job cre-
ation right away in such activities as 
worker hiring and training, research 
and development, and new plants. 

Our proposal is also fiscally respon-
sible, unlike other proposals that fail 
to give the economy the shot in the 
arm it needs. It will result in job cre-
ation rather than deficit creation by 
enabling a tremendous amount of in-
vestment in our economy in the short 
term with only a small cost in the long 
term. For Government, the funds 
brought back to the United States will 
generate $4.1 billion in revenues in the 
first year and is expected to cost $3.9 
billion over 10 years. 

I want to thank Senator ENSIGN for 
his active, engaged leadership on this 
legislation. I particularly appreciate 
Senator ENSIGN’s focus on ensuring 
that these funds will be targeted at 
creating jobs and stimulating our econ-
omy right away. 

Mr. President, we will work hard to 
ensure that the provisions in this act 
are included in any economic growth 
package that the Senate considers be-
cause our workers need the opportuni-
ties it would create and our economy 
needs the capital it would generate. 

By Mr. GRASSLEY (for himself, 
Mr. BAUCUS, Mr. DOMENICI, and 
Mr. BINGAMAN): 

S. 597. A bill to amend the Internal 
Revenue Code of 1986 to provide energy 
tax incentives; to the Committee on 
Finance. 

Mr. GRASSLEY. Mr. President, I am 
pleased that today we offer a bipar-
tisan energy tax incentives package for 
the 108th Congress. I have been joined 
in this introduction by not only Rank-
ing Member of the Finance Committee, 
Senator BAUCUS, but also the Chairman 

and the Ranking Member of the Energy 
and Natural Resources Committee, 
Senators DOMENICI and BINGAMAN as 
original sponsors of the Energy Tax In-
centives Act of 2003, which we are in-
troducing today. 

This bill is substantially similar to 
the Energy Tax Incentives Bill which 
won overwhelming support on the floor 
of the Senate last April. It continues to 
represent a balanced package of alter-
native energy, traditional energy pro-
duction and energy efficiency incen-
tives. As we move forward towards a 
Mark-up of an energy tax bill by the 
Finance Committee, this bill rep-
resents a starting point. We hope over 
the next few weeks to be able to incor-
porate some of the new and improved 
versions of some of the provisions that 
we developed over the many months of 
conference during the last Congress. 

I remain committed to diverse 
sources of energy and electricity, to in-
clude the production of electricity for 
wind and agricultural waste nutrients. 
In addition this bill reflects my contin-
ued interest in biodiesel and provisions 
to support small ethanol producers. I 
look forward to working with the 
Sponsors to craft a responsive bipar-
tisan energy tax package. 

Mr. President, I ask unanimous con-
sent that the text of the bill be printed 
in the RECORD. 

There being no objection, the bill was 
ordered to be printed in the RECORD, as 
follows: 

S. 597 
Be it enacted by the Senate and House of Rep-

resentatives of the United States of America in 
Congress assembled, 
SECTION 1. SHORT TITLE; ETC. 

(a) SHORT TITLE.—This Act may be cited as 
the ‘‘Energy Tax Incentives Act of 2003’’. 

(b) AMENDMENT OF 1986 CODE.—Except as 
otherwise expressly provided, whenever in 
this division an amendment or repeal is ex-
pressed in terms of an amendment to, or re-
peal of, a section or other provision, the ref-
erence shall be considered to be made to a 
section or other provision of the Internal 
Revenue Code of 1986. 

(c) TABLE OF CONTENTS.—The table of con-
tents for this Act is as follows: 
Sec. 1. Short title; etc. 
TITLE I—EXTENSION AND MODIFICA-

TION OF RENEWABLE ELECTRICITY 
PRODUCTION TAX CREDIT 

Sec. 101. Three-year extension of credit for 
producing electricity from wind 
and poultry waste. 

Sec. 102. Credit for electricity produced 
from biomass. 

Sec. 103. Credit for electricity produced 
from swine and bovine waste 
nutrients, geothermal energy, 
and solar energy. 

Sec. 104. Treatment of persons not able to 
use entire credit. 

Sec. 105. Credit for electricity produced 
from small irrigation power. 

Sec. 106. Credit for electricity produced 
from municipal biosolids and 
recycled sludge. 

TITLE II—ALTERNATIVE MOTOR 
VEHICLES AND FUELS INCENTIVES 

Sec. 201. Alternative motor vehicle credit. 
Sec. 202. Modification of credit for qualified 

electric vehicles. 
Sec. 203. Credit for installation of alter-

native fueling stations. 
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Sec. 204. Credit for retail sale of alternative 

fuels as motor vehicle fuel. 
Sec. 205. Small ethanol producer credit. 
Sec. 206. All alcohol fuels taxes transferred 

to Highway Trust Fund. 
Sec. 207. Increased flexibility in alcohol 

fuels tax credit. 
Sec. 208. Incentives for biodiesel. 
Sec. 209. Credit for taxpayers owning com-

mercial power takeoff vehicles. 
TITLE III—CONSERVATION AND ENERGY 

EFFICIENCY PROVISIONS 
Sec. 301. Credit for construction of new en-

ergy efficient home. 
Sec. 302. Credit for energy efficient appli-

ances. 
Sec. 303. Credit for residential energy effi-

cient property. 
Sec. 304. Credit for business installation of 

qualified fuel cells and sta-
tionary microturbine power 
plants. 

Sec. 305. Energy efficient commercial build-
ings deduction. 

Sec. 306. Allowance of deduction for quali-
fied new or retrofitted energy 
management devices. 

Sec. 307. Three-year applicable recovery pe-
riod for depreciation of quali-
fied energy management de-
vices. 

Sec. 308. Energy credit for combined heat 
and power system property. 

Sec. 309. Credit for energy efficiency im-
provements to existing homes. 

Sec. 310. Allowance of deduction for quali-
fied new or retrofitted water 
submetering devices. 

Sec. 311. Three-year applicable recovery pe-
riod for depreciation of quali-
fied water submetering devices. 

TITLE IV—CLEAN COAL INCENTIVES 
Subtitle A—Credit for Emission Reductions 

and Efficiency Improvements in Existing 
Coal-Based Electricity Generation Facili-
ties 

Sec. 401. Credit for production from a quali-
fying clean coal technology 
unit. 

Subtitle B—Incentives for Early Commercial 
Applications of Advanced Clean Coal Tech-
nologies 

Sec. 411. Credit for investment in qualifying 
advanced clean coal tech-
nology. 

Sec. 412. Credit for production from a quali-
fying advanced clean coal tech-
nology unit. 

Subtitle C—Treatment of Persons Not Able 
To Use Entire Credit 

Sec. 421. Treatment of persons not able to 
use entire credit. 

TITLE V—OIL AND GAS PROVISIONS 
Sec. 501. Oil and gas from marginal wells. 
Sec. 502. Natural gas gathering lines treated 

as 7-year property. 
Sec. 503. Expensing of capital costs incurred 

in complying with Environ-
mental Protection Agency sul-
fur regulations. 

Sec. 504. Environmental tax credit. 
Sec. 505. Determination of small refiner ex-

ception to oil depletion deduc-
tion. 

Sec. 506. Marginal production income limit 
extension. 

Sec. 507. Amortization of geological and geo-
physical expenditures. 

Sec. 508. Amortization of delay rental pay-
ments. 

Sec. 509. Study of coal bed methane. 
Sec. 510. Extension and modification of cred-

it for producing fuel from a 
nonconventional source. 

Sec. 511. Natural gas distribution lines 
treated as 15-year property. 

TITLE VI—ELECTRIC UTILITY 
RESTRUCTURING PROVISIONS 

Sec. 601. Ongoing study and reports regard-
ing tax issues resulting from fu-
ture restructuring decisions. 

Sec. 602. Modifications to special rules for 
nuclear decommissioning costs. 

Sec. 603. Treatment of certain income of co-
operatives. 

Sec. 604. Sales or dispositions to implement 
Federal Energy Regulatory 
Commission or State electric 
restructuring policy. 

Sec. 605. Treatment of certain development 
income of cooperatives. 

TITLE VII—ADDITIONAL PROVISIONS 
Sec. 701. Extension of accelerated deprecia-

tion and wage credit benefits on 
Indian reservations. 

Sec. 702. Study of effectiveness of certain 
provisions by GAO. 

Sec. 703. Credit for production of Alaska 
natural gas. 

Sec. 704. Sale of gasoline and diesel fuel at 
duty-free sales enterprises. 

Sec. 705. Clarification of excise tax exemp-
tions for agricultural aerial ap-
plicators. 

Sec. 706. Modification of rural airport defini-
tion. 

Sec. 707. Exemption from ticket taxes for 
transportation provided by sea-
planes. 

TITLE I—EXTENSION AND MODIFICATION 
OF RENEWABLE ELECTRICITY PRODUC-
TION TAX CREDIT 

SEC. 101. THREE-YEAR EXTENSION OF CREDIT 
FOR PRODUCING ELECTRICITY 
FROM WIND AND POULTRY WASTE. 

(a) IN GENERAL.—Subparagraphs (A) and 
(C) of section 45(c)(3) (relating to qualified 
facility), as amended by section 603(a) of the 
Job Creation and Worker Assistance Act of 
2002, are each amended by striking ‘‘January 
1, 2004’’ and inserting ‘‘January 1, 2007’’. 

(b) EFFECTIVE DATE.—The amendments 
made by this section shall apply to elec-
tricity sold after the date of the enactment 
of this Act, in taxable years ending after 
such date. 
SEC. 102. CREDIT FOR ELECTRICITY PRODUCED 

FROM BIOMASS. 
(a) EXTENSION AND MODIFICATION OF 

PLACED-IN-SERVICE RULES.—Paragraph (3) of 
section 45(c) is amended— 

(1) by striking subparagraph (B) and insert-
ing the following new subparagraph: 

‘‘(B) CLOSED-LOOP BIOMASS FACILITY.— 
‘‘(i) IN GENERAL.—In the case of a facility 

using closed-loop biomass to produce elec-
tricity, the term ‘qualified facility’ means 
any facility— 

‘‘(I) owned by the taxpayer which is origi-
nally placed in service after December 31, 
1992, and before January 1, 2007, or 

‘‘(II) owned by the taxpayer which is origi-
nally placed in service before January 1, 1993, 
and modified to use closed-loop biomass to 
co-fire with coal or other biomass before 
January 1, 2007, as approved under the Bio-
mass Power for Rural Development Pro-
grams or under a pilot project of the Com-
modity Credit Corporation as described in 65 
Fed. Reg. 63052. 

‘‘(ii) SPECIAL RULES.—In the case of a 
qualified facility described in clause (i)(II)— 

‘‘(I) the 10-year period referred to in sub-
section (a) shall be treated as beginning no 
earlier than the date of the enactment of 
this subclause, and 

‘‘(II) if the owner of such facility is not the 
producer of the electricity, the person eligi-
ble for the credit allowable under subsection 
(a) is the lessee or the operator of such facil-
ity.’’, and 

(2) by adding at the end the following new 
subparagraph: 

‘‘(D) BIOMASS FACILITY.— 
‘‘(i) IN GENERAL.—In the case of a facility 

using biomass (other than closed-loop bio-
mass) to produce electricity, the term ‘quali-
fied facility’ means any facility owned by 
the taxpayer which is originally placed in 
service before January 1, 2005. 

‘‘(ii) SPECIAL RULE FOR POSTEFFECTIVE DATE 
FACILITIES.—In the case of any facility de-
scribed in clause (i) which is placed in serv-
ice after the date of the enactment of this 
clause, the 3-year period beginning on the 
date the facility is originally placed in serv-
ice shall be substituted for the 10-year period 
in subsection (a)(2)(A)(ii). 

‘‘(iii) SPECIAL RULES FOR PREEFFECTIVE 
DATE FACILITIES.—In the case of any facility 
described in clause (i) which is placed in 
service before the date of the enactment of 
this clause— 

‘‘(I) subsection (a)(1) shall be applied by 
substituting ‘1.0 cents’ for ‘1.5 cents’, and 

‘‘(II) the 3-year period beginning after the 
date of the enactment of this subparagraph, 
shall be substituted for the 10-year period in 
subsection (a)(2)(A)(ii). 

‘‘(iv) CREDIT ELIGIBILITY.—In the case of 
any facility described in clause (i), if the 
owner of such facility is not the producer of 
the electricity, the person eligible for the 
credit allowable under subsection (a) is the 
lessee or the operator of such facility.’’. 

(b) DEFINITION OF BIOMASS.— 
(1) IN GENERAL.—Section 45(c)(1) (defining 

qualified energy resources) is amended— 
(A) by striking ‘‘and’’ at the end of sub-

paragraph (B), 
(B) by striking the period at the end of 

subparagraph (C) and inserting ‘‘, and’’, and 
(C) by adding at the end the following new 

subparagraph: 
‘‘(D) biomass (other than closed-loop bio-

mass).’’. 
(2) BIOMASS DEFINED.—Section 45(c) (relat-

ing to definitions) is amended by adding at 
the end the following new paragraph: 

‘‘(5) BIOMASS.—The term ‘biomass’ means 
any solid, nonhazardous, cellulosic waste 
material which is segregated from other 
waste materials and which is derived from— 

‘‘(A) any of the following forest-related re-
sources: mill residues, precommercial 
thinnings, slash, and brush, but not includ-
ing old-growth timber (other than old- 
growth timber which has been permitted or 
contracted for removal by any appropriate 
Federal authority through the National En-
vironmental Policy Act or by any appro-
priate State authority), 

‘‘(B) solid wood waste materials, including 
waste pallets, crates, dunnage, manufac-
turing and construction wood wastes (other 
than pressure-treated, chemically-treated, or 
painted wood wastes), and landscape or 
right-of-way tree trimmings, but not includ-
ing municipal solid waste (garbage), gas de-
rived from the biodegradation of solid waste, 
or paper that is commonly recycled, or 

‘‘(C) agriculture sources, including orchard 
tree crops, vineyard, grain, legumes, sugar, 
and other crop by-products or residues.’’. 

(c) COORDINATION WITH SECTION 29.—Sec-
tion 45(c) (relating to definitions) is amended 
by adding at the end the following new para-
graph: 

‘‘(6) COORDINATION WITH SECTION 29.—The 
term ‘qualified facility’ shall not include any 
facility the production from which is taken 
into account in determining any credit under 
section 29 for the taxable year or any prior 
taxable year.’’. 

(d) CLERICAL AMENDMENTS.— 
(1) The heading for subsection (c) of section 

45 is amended by inserting ‘‘AND SPECIAL 
RULES’’ after ‘‘DEFINITIONS’’. 

(2) The heading for subsection (d) of sec-
tion 45 is amended by inserting ‘‘ADDI-
TIONAL’’ before ‘‘DEFINITIONS’’. 
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(e) EFFECTIVE DATES.— 
(1) IN GENERAL.—Except as provided in 

paragraph (2), the amendments made by this 
section shall apply to electricity sold after 
the date of the enactment of this Act, in tax-
able years ending after such date. 

(2) CERTAIN BIOMASS FACILITIES.—With re-
spect to any facility described in section 
45(c)(3)(D)(i) of the Internal Revenue Code of 
1986, as added by this section, which is placed 
in service before the date of the enactment 
of this Act, the amendments made by this 
section shall apply to electricity sold after 
the date of the enactment of this Act, in tax-
able years ending after such date. 
SEC. 103. CREDIT FOR ELECTRICITY PRODUCED 

FROM SWINE AND BOVINE WASTE 
NUTRIENTS, GEOTHERMAL ENERGY, 
AND SOLAR ENERGY. 

(a) EXPANSION OF QUALIFIED ENERGY RE-
SOURCES.— 

(1) IN GENERAL.—Section 45(c)(1) (defining 
qualified energy resources), as amended by 
this Act, is amended by striking ‘‘and’’ at 
the end of subparagraph (C), by striking the 
period at the end of subparagraph (D) and in-
serting a comma, and by adding at the end 
the following new subparagraphs: 

‘‘(E) swine and bovine waste nutrients, 
‘‘(F) geothermal energy, and 
‘‘(G) solar energy.’’. 
(2) DEFINITIONS.—Section 45(c) (relating to 

definitions and special rules), as amended by 
this Act, is amended by redesignating para-
graph (6) as paragraph (8) and by inserting 
after paragraph (5) the following new para-
graphs: 

‘‘(6) SWINE AND BOVINE WASTE NUTRIENTS.— 
The term ‘swine and bovine waste nutrients’ 
means swine and bovine manure and litter, 
including bedding material for the disposi-
tion of manure. 

‘‘(7) GEOTHERMAL ENERGY.—The term ‘geo-
thermal energy’ means energy derived from 
a geothermal deposit (within the meaning of 
section 613(e)(2)).’’. 

(b) EXTENSION AND MODIFICATION OF 
PLACED-IN-SERVICE RULES.—Section 45(c)(3) 
(relating to qualified facility), as amended 
by this Act, is amended by adding at the end 
the following new subparagraphs: 

‘‘(E) SWINE AND BOVINE WASTE NUTRIENTS 
FACILITY.—In the case of a facility using 
swine and bovine waste nutrients to produce 
electricity, the term ‘qualified facility’ 
means any facility owned by the taxpayer 
which is originally placed in service after 
the date of the enactment of this subpara-
graph and before January 1, 2007. 

‘‘(F) GEOTHERMAL OR SOLAR ENERGY FACIL-
ITY.— 

‘‘(i) IN GENERAL.—In the case of a facility 
using geothermal or solar energy to produce 
electricity, the term ‘qualified facility’ 
means any facility owned by the taxpayer 
which is originally placed in service after 
the date of the enactment of this clause and 
before January 1, 2007. 

‘‘(ii) SPECIAL RULE.—In the case of any fa-
cility described in clause (i), the 5-year pe-
riod beginning on the date the facility was 
originally placed in service shall be sub-
stituted for the 10-year period in subsection 
(a)(2)(A)(ii).’’. 

(c) EFFECTIVE DATE.—The amendments 
made by this section shall apply to elec-
tricity sold after the date of the enactment 
of this Act, in taxable years ending after 
such date. 
SEC. 104. TREATMENT OF PERSONS NOT ABLE TO 

USE ENTIRE CREDIT. 
(a) IN GENERAL.—Section 45(d) (relating to 

additional definitions and special rules), as 
amended by this Act, is amended by adding 
at the end the following new paragraph: 

‘‘(8) TREATMENT OF PERSONS NOT ABLE TO 
USE ENTIRE CREDIT.— 

‘‘(A) ALLOWANCE OF CREDIT.— 

‘‘(i) IN GENERAL.—Except as otherwise pro-
vided in this subsection— 

‘‘(I) any credit allowable under subsection 
(a) with respect to a qualified facility owned 
by a person described in clause (ii) may be 
transferred or used as provided in this para-
graph, and 

‘‘(II) the determination as to whether the 
credit is allowable shall be made without re-
gard to the tax-exempt status of the person. 

‘‘(ii) PERSONS DESCRIBED.—A person is de-
scribed in this clause if the person is— 

‘‘(I) an organization described in section 
501(c)(12)(C) and exempt from tax under sec-
tion 501(a), 

‘‘(II) an organization described in section 
1381(a)(2)(C), 

‘‘(III) a public utility (as defined in section 
136(c)(2)(B)), which is exempt from income 
tax under this subtitle, 

‘‘(IV) any State or political subdivision 
thereof, the District of Columbia, any pos-
session of the United States, or any agency 
or instrumentality of any of the foregoing, 
or 

‘‘(V) any Indian tribal government (within 
the meaning of section 7871) or any agency or 
instrumentality thereof. 

‘‘(B) TRANSFER OF CREDIT.— 
‘‘(i) IN GENERAL.—A person described in 

subparagraph (A)(ii) may transfer any credit 
to which subparagraph (A)(i) applies through 
an assignment to any other person not de-
scribed in subparagraph (A)(ii). Such transfer 
may be revoked only with the consent of the 
Secretary. 

‘‘(ii) REGULATIONS.—The Secretary shall 
prescribe such regulations as necessary to 
ensure that any credit described in clause (i) 
is claimed once and not reassigned by such 
other person. 

‘‘(iii) TRANSFER PROCEEDS TREATED AS ARIS-
ING FROM ESSENTIAL GOVERNMENT FUNCTION.— 
Any proceeds derived by a person described 
in subclause (III), (IV), or (V) of subpara-
graph (A)(ii) from the transfer of any credit 
under clause (i) shall be treated as arising 
from the exercise of an essential government 
function. 

‘‘(C) USE OF CREDIT AS AN OFFSET.—Not-
withstanding any other provision of law, in 
the case of a person described in subclause 
(I), (II), or (V) of subparagraph (A)(ii), any 
credit to which subparagraph (A)(i) applies 
may be applied by such person, to the extent 
provided by the Secretary of Agriculture, as 
a prepayment of any loan, debt, or other ob-
ligation the entity has incurred under sub-
chapter I of chapter 31 of title 7 of the Rural 
Electrification Act of 1936 (7 U.S.C. 901 et 
seq.), as in effect on the date of the enact-
ment of the Energy Tax Incentives Act of 
2003. 

‘‘(D) CREDIT NOT INCOME.—Any transfer 
under subparagraph (B) or use under sub-
paragraph (C) of any credit to which sub-
paragraph (A)(i) applies shall not be treated 
as income for purposes of section 501(c)(12). 

‘‘(E) TREATMENT OF UNRELATED PERSONS.— 
For purposes of subsection (a)(2)(B), sales 
among and between persons described in sub-
paragraph (A)(ii) shall be treated as sales be-
tween unrelated parties.’’. 

(b) CREDITS NOT REDUCED BY TAX-EXEMPT 
BONDS OR CERTAIN OTHER SUBSIDIES.—Sec-
tion 45(b)(3) (relating to credit reduced for 
grants, tax-exempt bonds, subsidized energy 
financing, and other credits) is amended— 

(1) by striking clause (ii), 
(2) by redesignating clauses (iii) and (iv) as 

clauses (ii) and (iii), 
(3) by inserting ‘‘(other than any loan, 

debt, or other obligation incurred under sub-
chapter I of chapter 31 of title 7 of the Rural 
Electrification Act of 1936 (7 U.S.C. 901 et 
seq.), as in effect on the date of the enact-
ment of the Energy Tax Incentives Act of 

2003)’’ after ‘‘project’’ in clause (ii) (as so re-
designated), 

(4) by adding at the end the following new 
sentence: ‘‘This paragraph shall not apply 
with respect to any facility described in sub-
section (c)(3)(B)(i)(II).’’, and 

(5) by striking ‘‘TAX-EXEMPT BONDS,’’ in the 
heading and inserting ‘‘CERTAIN’’. 

(c) EFFECTIVE DATE.—The amendments 
made by this section shall apply to elec-
tricity sold after the date of the enactment 
of this Act, in taxable years ending after 
such date. 
SEC. 105. CREDIT FOR ELECTRICITY PRODUCED 

FROM SMALL IRRIGATION POWER. 
(a) IN GENERAL.—Section 45(c)(1) (defining 

qualified energy resources), as amended by 
this Act, is amended by striking ‘‘and’’ at 
the end of subparagraph (F), by striking the 
period at the end of subparagraph (G) and in-
serting ‘‘, and’’, and by adding at the end the 
following new subparagraph: 

‘‘(H) small irrigation power.’’. 
(b) QUALIFIED FACILITY.—Section 45(c)(3) 

(relating to qualified facility), as amended 
by this Act, is amended by adding at the end 
the following new subparagraph: 

‘‘(G) SMALL IRRIGATION POWER FACILITY.— 
In the case of a facility using small irriga-
tion power to produce electricity, the term 
‘qualified facility’ means any facility owned 
by the taxpayer which is originally placed in 
service after date of the enactment of this 
subparagraph and before January 1, 2007.’’. 

(c) DEFINITION.—Section 45(c), as amended 
by this Act, is amended by redesignating 
paragraph (8) as paragraph (9) and by insert-
ing after paragraph (7) the following new 
paragraph: 

‘‘(8) SMALL IRRIGATION POWER.—The term 
‘small irrigation power’ means power— 

‘‘(A) generated without any dam or im-
poundment of water through an irrigation 
system canal or ditch, and 

‘‘(B) the installed capacity of which is less 
than 5 megawatts.’’. 

(d) EFFECTIVE DATE.—The amendments 
made by this section shall apply to elec-
tricity sold after the date of the enactment 
of this Act, in taxable years ending after 
such date. 
SEC. 106. CREDIT FOR ELECTRICITY PRODUCED 

FROM MUNICIPAL BIOSOLIDS AND 
RECYCLED SLUDGE. 

(a) IN GENERAL.—Section 45(c)(1) (defining 
qualified energy resources), as amended by 
this Act, is amended by striking ‘‘and’’ at 
the end of subparagraph (G), by striking the 
period at the end of subparagraph (H), and by 
adding at the end the following new subpara-
graphs: 

‘‘(I) municipal biosolids, and 
‘‘(J) recycled sludge.’’. 
(b) QUALIFIED FACILITIES.—Section 45(c)(3) 

(relating to qualified facility), as amended 
by this Act, is amended by adding at the end 
the following new subparagraphs: 

‘‘(H) MUNICIPAL BIOSOLIDS FACILITY.—In the 
case of a facility using municipal biosolids 
to produce electricity, the term ‘qualified fa-
cility’ means any facility owned by the tax-
payer which is originally placed in service 
after the date of the enactment of this sub-
paragraph and before January 1, 2007. 

‘‘(I) RECYCLED SLUDGE FACILITY.— 
‘‘(i) IN GENERAL.—In the case of a facility 

using recycled sludge to produce electricity, 
the term ‘qualified facility’ means any facil-
ity owned by the taxpayer which is origi-
nally placed in service before January 1, 2007. 

‘‘(ii) SPECIAL RULE.—In the case of a quali-
fied facility described in clause (i), the 10- 
year period referred to in subsection (a) shall 
be treated as beginning no earlier than the 
date of the enactment of this subpara-
graph.’’. 

(c) DEFINITIONS.—Section 45(c), as amended 
by this Act, is amended by redesignating 
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paragraph (9) as paragraph (11) and by insert-
ing after paragraph (8) the following new 
paragraphs: 

‘‘(9) MUNICIPAL BIOSOLIDS.—The term ‘mu-
nicipal biosolids’ means the residue or solids 
removed by a municipal wastewater treat-
ment facility. 

‘‘(10) RECYCLED SLUDGE.— 
‘‘(A) IN GENERAL.—The term ‘recycled 

sludge’ means the recycled residue byproduct 
created in the treatment of commercial, in-
dustrial, municipal, or navigational waste-
water. 

‘‘(B) RECYCLED.—The term ‘recycled’ 
means the processing of residue into a mar-
ketable product, but does not include incin-
eration for the purpose of volume reduc-
tion.’’. 

(d) EFFECTIVE DATE.—The amendments 
made by this section shall apply to elec-
tricity sold after the date of the enactment 
of this Act, in taxable years ending after 
such date. 

TITLE II—ALTERNATIVE MOTOR 
VEHICLES AND FUELS INCENTIVES 

SEC. 201. ALTERNATIVE MOTOR VEHICLE CRED-
IT. 

(a) IN GENERAL.—Subpart B of part IV of 
subchapter A of chapter 1 (relating to foreign 
tax credit, etc.) is amended by adding at the 
end the following new section: 
‘‘SEC. 30B. ALTERNATIVE MOTOR VEHICLE CRED-

IT. 
‘‘(a) ALLOWANCE OF CREDIT.—There shall be 

allowed as a credit against the tax imposed 
by this chapter for the taxable year an 
amount equal to the sum of— 

‘‘(1) the new qualified fuel cell motor vehi-
cle credit determined under subsection (b), 

‘‘(2) the new qualified hybrid motor vehicle 
credit determined under subsection (c), and 

‘‘(3) the new qualified alternative fuel 
motor vehicle credit determined under sub-
section (d). 

‘‘(b) NEW QUALIFIED FUEL CELL MOTOR VE-
HICLE CREDIT.— 

‘‘(1) IN GENERAL.—For purposes of sub-
section (a), the new qualified fuel cell motor 
vehicle credit determined under this sub-
section with respect to a new qualified fuel 
cell motor vehicle placed in service by the 
taxpayer during the taxable year is— 

‘‘(A) $4,000, if such vehicle has a gross vehi-
cle weight rating of not more than 8,500 
pounds, 

‘‘(B) $10,000, if such vehicle has a gross ve-
hicle weight rating of more than 8,500 pounds 
but not more than 14,000 pounds, 

‘‘(C) $20,000, if such vehicle has a gross ve-
hicle weight rating of more than 14,000 
pounds but not more than 26,000 pounds, and 

‘‘(D) $40,000, if such vehicle has a gross ve-
hicle weight rating of more than 26,000 
pounds. 

‘‘(2) INCREASE FOR FUEL EFFICIENCY.— 
‘‘(A) IN GENERAL.—The amount determined 

under paragraph (1)(A) with respect to a new 
qualified fuel cell motor vehicle which is a 
passenger automobile or light truck shall be 
increased by— 

‘‘(i) $1,000, if such vehicle achieves at least 
150 percent but less than 175 percent of the 
2002 model year city fuel economy, 

‘‘(ii) $1,500, if such vehicle achieves at least 
175 percent but less than 200 percent of the 
2002 model year city fuel economy, 

‘‘(iii) $2,000, if such vehicle achieves at 
least 200 percent but less than 225 percent of 
the 2002 model year city fuel economy, 

‘‘(iv) $2,500, if such vehicle achieves at 
least 225 percent but less than 250 percent of 
the 2002 model year city fuel economy, 

‘‘(v) $3,000, if such vehicle achieves at least 
250 percent but less than 275 percent of the 
2002 model year city fuel economy, 

‘‘(vi) $3,500, if such vehicle achieves at 
least 275 percent but less than 300 percent of 
the 2002 model year city fuel economy, and 

‘‘(vii) $4,000, if such vehicle achieves at 
least 300 percent of the 2002 model year city 
fuel economy. 

‘‘(B) 2002 MODEL YEAR CITY FUEL ECONOMY.— 
For purposes of subparagraph (A), the 2002 
model year city fuel economy with respect to 
a vehicle shall be determined in accordance 
with the following tables: 

‘‘(i) In the case of a passenger automobile: 
The 0000 model year 

city 
‘‘If vehicle inertia 

weight class is: 
fuel economy is: 

1,500 or 1,750 lbs ............................... 45.2 
mpg

2,000 lbs ........................................... 39.6 
mpg

2,250 lbs ........................................... 35.2 
mpg

2,500 lbs ........................................... 31.7 
mpg

2,750 lbs ........................................... 28.8 
mpg

3,000 lbs ........................................... 26.4 
mpg

3,500 lbs ........................................... 22.6 
mpg

4,000 lbs ........................................... 19.8 
mpg

4,500 lbs ........................................... 17.6 
mpg

5,000 lbs ........................................... 15.9 
mpg

5,500 lbs ........................................... 14.4 
mpg

6,000 lbs ........................................... 13.2 
mpg

6,500 lbs ........................................... 12.2 
mpg

7,000 to 8,500 lbs ............................... 11.3 
mpg. 

‘‘(ii) In the case of a light truck: 
The 0000 model year 

city 
‘‘If vehicle inertia 

weight class is: 
fuel economy is: 

1,500 or 1,750 lbs ............................... 39.4 
mpg

2,000 lbs ........................................... 35.2 
mpg

2,250 lbs ........................................... 31.8 
mpg

2,500 lbs ........................................... 29.0 
mpg

2,750 lbs ........................................... 26.8 
mpg

3,000 lbs ........................................... 24.9 
mpg

3,500 lbs ........................................... 21.8 
mpg

4,000 lbs ........................................... 19.4 
mpg

4,500 lbs ........................................... 17.6 
mpg

5,000 lbs ........................................... 16.1 
mpg

5,500 lbs ........................................... 14.8 
mpg

6,000 lbs ........................................... 13.7 
mpg

6,500 lbs ........................................... 12.8 
mpg

7,000 to 8,500 lbs ............................... 12.1 
mpg. 

‘‘(C) VEHICLE INERTIA WEIGHT CLASS.—For 
purposes of subparagraph (B), the term ‘vehi-
cle inertia weight class’ has the same mean-
ing as when defined in regulations prescribed 
by the Administrator of the Environmental 
Protection Agency for purposes of the ad-
ministration of title II of the Clean Air Act 
(42 U.S.C. 7521 et seq.). 

‘‘(3) NEW QUALIFIED FUEL CELL MOTOR VEHI-
CLE.—For purposes of this subsection, the 
term ‘new qualified fuel cell motor vehicle’ 
means a motor vehicle— 

‘‘(A) which is propelled by power derived 
from one or more cells which convert chem-

ical energy directly into electricity by com-
bining oxygen with hydrogen fuel which is 
stored on board the vehicle in any form and 
may or may not require reformation prior to 
use, 

‘‘(B) which, in the case of a passenger auto-
mobile or light truck— 

‘‘(i) for 2002 and later model vehicles, has 
received a certificate of conformity under 
the Clean Air Act and meets or exceeds the 
equivalent qualifying California low emis-
sion vehicle standard under section 243(e)(2) 
of the Clean Air Act for that make and 
model year, and 

‘‘(ii) for 2004 and later model vehicles, has 
received a certificate that such vehicle 
meets or exceeds the Bin 5 Tier II emission 
level established in regulations prescribed by 
the Administrator of the Environmental 
Protection Agency under section 202(i) of the 
Clean Air Act for that make and model year 
vehicle, 

‘‘(C) the original use of which commences 
with the taxpayer, 

‘‘(D) which is acquired for use or lease by 
the taxpayer and not for resale, and 

‘‘(E) which is made by a manufacturer. 
‘‘(c) NEW QUALIFIED HYBRID MOTOR VEHICLE 

CREDIT.— 
‘‘(1) IN GENERAL.—For purposes of sub-

section (a), the new qualified hybrid motor 
vehicle credit determined under this sub-
section with respect to a new qualified hy-
brid motor vehicle placed in service by the 
taxpayer during the taxable year is the cred-
it amount determined under paragraph (2). 

‘‘(2) CREDIT AMOUNT.— 
‘‘(A) IN GENERAL.—The credit amount de-

termined under this paragraph shall be de-
termined in accordance with the following 
tables: 

‘‘(i) In the case of a new qualified hybrid 
motor vehicle which is a passenger auto-
mobile or light truck and which provides the 
following percentage of the maximum avail-
able power: 
‘‘If percentage of the 

maximum 
available power is: The credit amount is: 
At least 4 percent but less than 10 

percent.
$250

At least 10 percent but less than 20 
percent.

$500

At least 20 percent but less than 30 
percent.

$750

At least 30 percent .......................... $1,000. 
‘‘(ii) In the case of a new qualified hybrid 

motor vehicle which is a heavy duty hybrid 
motor vehicle and which provides the fol-
lowing percentage of the maximum available 
power: 

‘‘(I) If such vehicle has a gross vehicle 
weight rating of not more than 14,000 pounds: 
‘‘If percentage of the 

maximum 
available power is: The credit amount is: 
At least 20 percent but less than 30 

percent.
$1,000

At least 30 percent but less than 40 
percent.

$1,750

At least 40 percent but less than 50 
percent.

$2,000

At least 50 percent but less than 60 
percent.

$2,250

At least 60 percent .......................... $2,500. 
‘‘(II) If such vehicle has a gross vehicle 

weight rating of more than 14,000 but not 
more than 26,000 pounds: 
‘‘If percentage of the 

maximum 
available power is: The credit amount is: 
At least 20 percent but less than 30 

percent.
$4,000

At least 30 percent but less than 40 
percent.

$4,500

At least 40 percent but less than 50 
percent.

$5,000
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‘‘If percentage of the 

maximum 
available power is: The credit amount is: 
At least 50 percent but less than 60 

percent.
$5,500

At least 60 percent .......................... $6,000. 
‘‘(III) If such vehicle has a gross vehicle 

weight rating of more than 26,000 pounds: 
‘‘If percentage of the 

maximum 
available power is: The credit amount is: 
At least 20 percent but less than 30 

percent.
$6,000

At least 30 percent but less than 40 
percent.

$7,000

At least 40 percent but less than 50 
percent.

$8,000

At least 50 percent but less than 60 
percent.

$9,000

At least 60 percent .......................... $10,000. 
‘‘(B) INCREASE FOR FUEL EFFICIENCY.— 
‘‘(i) AMOUNT.—The amount determined 

under subparagraph (A)(i) with respect to a 
new qualified hybrid motor vehicle which is 
a passenger automobile or light truck shall 
be increased by— 

‘‘(I) $500, if such vehicle achieves at least 
125 percent but less than 150 percent of the 
2002 model year city fuel economy, 

‘‘(II) $1,000, if such vehicle achieves at least 
150 percent but less than 175 percent of the 
2002 model year city fuel economy, 

‘‘(III) $1,500, if such vehicle achieves at 
least 175 percent but less than 200 percent of 
the 2002 model year city fuel economy, 

‘‘(IV) $2,000, if such vehicle achieves at 
least 200 percent but less than 225 percent of 
the 2002 model year city fuel economy, 

‘‘(V) $2,500, if such vehicle achieves at least 
225 percent but less than 250 percent of the 
2002 model year city fuel economy, and 

‘‘(VI) $3,000, if such vehicle achieves at 
least 250 percent of the 2002 model year city 
fuel economy. 

‘‘(ii) 2002 MODEL YEAR CITY FUEL ECONOMY.— 
For purposes of clause (i), the 2002 model 
year city fuel economy with respect to a ve-
hicle shall be determined using the tables 
provided in subsection (b)(2)(B) with respect 
to such vehicle. 

‘‘(C) INCREASE FOR ACCELERATED EMISSIONS 
PERFORMANCE.—The amount determined 
under subparagraph (A)(ii) with respect to an 
applicable heavy duty hybrid motor vehicle 
shall be increased by the increased credit 
amount determined in accordance with the 
following tables: 

‘‘(i) In the case of a vehicle which has a 
gross vehicle weight rating of not more than 
14,000 pounds: 

‘‘If the model year is: The increased credit 
amount is: 

2003 .................................................. $3,000
2004 .................................................. $2,500
2005 .................................................. $2,000
2006 .................................................. $1,500. 
‘‘(ii) In the case of a vehicle which has a 

gross vehicle weight rating of more than 
14,000 pounds but not more than 26,000 
pounds: 

‘‘If the model year is: The increased credit 
amount is: 

2003 .................................................. $7,750
2004 .................................................. $6,500
2005 .................................................. $5,250
2006 .................................................. $4,000. 
‘‘(iii) In the case of a vehicle which has a 

gross vehicle weight rating of more than 
26,000 pounds: 

‘‘If the model year is: The increased credit 
amount is: 

2003 .................................................. $12,000
2004 .................................................. $10,000
2005 .................................................. $8,000
2006 .................................................. $6,000. 
‘‘(D) DEFINITIONS.— 
‘‘(i) APPLICABLE HEAVY DUTY HYBRID MOTOR 

VEHICLE.—For purposes of subparagraph (C), 

the term ‘applicable heavy duty hybrid 
motor vehicle’ means a heavy duty hybrid 
motor vehicle which is powered by an inter-
nal combustion or heat engine which is cer-
tified as meeting the emission standards set 
in the regulations prescribed by the Admin-
istrator of the Environmental Protection 
Agency for 2007 and later model year diesel 
heavy duty engines, or for 2008 and later 
model year ottocycle heavy duty engines, as 
applicable. 

‘‘(ii) HEAVY DUTY HYBRID MOTOR VEHICLE.— 
For purposes of this paragraph, the term 
‘heavy duty hybrid motor vehicle’ means a 
new qualified hybrid motor vehicle which 
has a gross vehicle weight rating of more 
than 10,000 pounds and draws propulsion en-
ergy from both of the following onboard 
sources of stored energy: 

‘‘(I) An internal combustion or heat engine 
using consumable fuel which, for 2002 and 
later model vehicles, has received a certifi-
cate of conformity under the Clean Air Act 
and meets or exceeds a level of not greater 
than 3.0 grams per brake horsepower–hour of 
oxides of nitrogen and 0.01 per brake horse-
power–hour of particulate matter. 

‘‘(II) A rechargeable energy storage sys-
tem. 

‘‘(iii) MAXIMUM AVAILABLE POWER.— 
‘‘(I) PASSENGER AUTOMOBILE OR LIGHT 

TRUCK.—For purposes of subparagraph (A)(i), 
the term ‘maximum available power’ means 
the maximum power available from the re-
chargeable energy storage system, during a 
standard 10 second pulse power or equivalent 
test, divided by such maximum power and 
the SAE net power of the heat engine. 

‘‘(II) HEAVY DUTY HYBRID MOTOR VEHICLE.— 
For purposes of subparagraph (A)(ii), the 
term ‘maximum available power’ means the 
maximum power available from the re-
chargeable energy storage system, during a 
standard 10 second pulse power or equivalent 
test, divided by the vehicle’s total traction 
power. The term ‘total traction power’ 
means the sum of the peak power from the 
rechargeable energy storage system and the 
heat engine peak power of the vehicle, ex-
cept that if such storage system is the sole 
means by which the vehicle can be driven, 
the total traction power is the peak power of 
such storage system. 

‘‘(3) NEW QUALIFIED HYBRID MOTOR VEHI-
CLE.—For purposes of this subsection, the 
term ‘new qualified hybrid motor vehicle’ 
means a motor vehicle— 

‘‘(A) which draws propulsion energy from 
onboard sources of stored energy which are 
both— 

‘‘(i) an internal combustion or heat engine 
using combustible fuel, and 

‘‘(ii) a rechargeable energy storage system, 
‘‘(B) which, in the case of a passenger auto-

mobile or light truck— 
‘‘(i) for 2002 and later model vehicles, has 

received a certificate of conformity under 
the Clean Air Act and meets or exceeds the 
equivalent qualifying California low emis-
sion vehicle standard under section 243(e)(2) 
of the Clean Air Act for that make and 
model year, and 

‘‘(ii) for 2004 and later model vehicles, has 
received a certificate that such vehicle 
meets or exceeds the Bin 5 Tier II emission 
level established in regulations prescribed by 
the Administrator of the Environmental 
Protection Agency under section 202(i) of the 
Clean Air Act for that make and model year 
vehicle, 

‘‘(C) the original use of which commences 
with the taxpayer, 

‘‘(D) which is acquired for use or lease by 
the taxpayer and not for resale, and 

‘‘(E) which is made by a manufacturer. 

‘‘(d) NEW QUALIFIED ALTERNATIVE FUEL 
MOTOR VEHICLE CREDIT.— 

‘‘(1) ALLOWANCE OF CREDIT.—Except as pro-
vided in paragraph (5), the new qualified al-
ternative fuel motor vehicle credit deter-
mined under this subsection is an amount 
equal to the applicable percentage of the in-
cremental cost of any new qualified alter-
native fuel motor vehicle placed in service 
by the taxpayer during the taxable year. 

‘‘(2) APPLICABLE PERCENTAGE.—For pur-
poses of paragraph (1), the applicable per-
centage with respect to any new qualified al-
ternative fuel motor vehicle is— 

‘‘(A) 40 percent, plus 
‘‘(B) 30 percent, if such vehicle— 
‘‘(i) has received a certificate of con-

formity under the Clean Air Act and meets 
or exceeds the most stringent standard avail-
able for certification under the Clean Air Act 
for that make and model year vehicle (other 
than a zero emission standard), or 

‘‘(ii) has received an order certifying the 
vehicle as meeting the same requirements as 
vehicles which may be sold or leased in Cali-
fornia and meets or exceeds the most strin-
gent standard available for certification 
under the State laws of California (enacted 
in accordance with a waiver granted under 
section 209(b) of the Clean Air Act) for that 
make and model year vehicle (other than a 
zero emission standard). 

‘‘(3) INCREMENTAL COST.—For purposes of 
this subsection, the incremental cost of any 
new qualified alternative fuel motor vehicle 
is equal to the amount of the excess of the 
manufacturer’s suggested retail price for 
such vehicle over such price for a gasoline or 
diesel fuel motor vehicle of the same model, 
to the extent such amount does not exceed— 

‘‘(A) $5,000, if such vehicle has a gross vehi-
cle weight rating of not more than 8,500 
pounds, 

‘‘(B) $10,000, if such vehicle has a gross ve-
hicle weight rating of more than 8,500 pounds 
but not more than 14,000 pounds, 

‘‘(C) $25,000, if such vehicle has a gross ve-
hicle weight rating of more than 14,000 
pounds but not more than 26,000 pounds, and 

‘‘(D) $40,000, if such vehicle has a gross ve-
hicle weight rating of more than 26,000 
pounds. 

‘‘(4)NEW QUALIFIED ALTERNATIVE FUEL 
MOTOR VEHICLE.—For purposes of this sub-
section— 

‘‘(A) IN GENERAL.—The term ‘new qualified 
alternative fuel motor vehicle’ means any 
motor vehicle— 

‘‘(i) which is only capable of operating on 
an alternative fuel, 

‘‘(ii) the original use of which commences 
with the taxpayer, 

‘‘(iii) which is acquired by the taxpayer for 
use or lease, but not for resale, and 

‘‘(iv) which is made by a manufacturer. 
‘‘(B) ALTERNATIVE FUEL.—The term ‘alter-

native fuel’ means compressed natural gas, 
liquefied natural gas, liquefied petroleum 
gas, hydrogen, and any liquid at least 85 per-
cent of the volume of which consists of 
methanol. 

‘‘(5) CREDIT FOR MIXED-FUEL VEHICLES.— 
‘‘(A) IN GENERAL.—In the case of a mixed- 

fuel vehicle placed in service by the taxpayer 
during the taxable year, the credit deter-
mined under this subsection is an amount 
equal to— 

‘‘(i) in the case of a 75/25 mixed-fuel vehi-
cle, 70 percent of the credit which would 
have been allowed under this subsection if 
such vehicle was a qualified alternative fuel 
motor vehicle, and 

‘‘(ii) in the case of a 90/10 mixed-fuel vehi-
cle, 90 percent of the credit which would 
have been allowed under this subsection if 
such vehicle was a qualified alternative fuel 
motor vehicle. 

‘‘(B) MIXED-FUEL VEHICLE.—For purposes of 
this subsection, the term ‘mixed-fuel vehicle’ 
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means any motor vehicle described in sub-
paragraph (C) or (D) of paragraph (3), 
which— 

‘‘(i) is certified by the manufacturer as 
being able to perform efficiently in normal 
operation on a combination of an alternative 
fuel and a petroleum-based fuel, 

‘‘(ii) either— 
‘‘(I) has received a certificate of con-

formity under the Clean Air Act, or 
‘‘(II) has received an order certifying the 

vehicle as meeting the same requirements as 
vehicles which may be sold or leased in Cali-
fornia and meets or exceeds the low emission 
vehicle standard under section 88.105-94 of 
title 40, Code of Federal Regulations, for 
that make and model year vehicle, 

‘‘(iii) the original use of which commences 
with the taxpayer, 

‘‘(iv) which is acquired by the taxpayer for 
use or lease, but not for resale, and 

‘‘(v) which is made by a manufacturer. 
‘‘(C) 75/25 MIXED-FUEL VEHICLE.—For pur-

poses of this subsection, the term ‘75/25 
mixed-fuel vehicle’ means a mixed-fuel vehi-
cle which operates using at least 75 percent 
alternative fuel and not more than 25 per-
cent petroleum-based fuel. 

‘‘(D) 90/10 MIXED-FUEL VEHICLE.—For pur-
poses of this subsection, the term ‘90/10 
mixed-fuel vehicle’ means a mixed-fuel vehi-
cle which operates using at least 90 percent 
alternative fuel and not more than 10 per-
cent petroleum-based fuel. 

‘‘(e) APPLICATION WITH OTHER CREDITS.— 
The credit allowed under subsection (a) for 
any taxable year shall not exceed the excess 
(if any) of— 

‘‘(1) the regular tax for the taxable year re-
duced by the sum of the credits allowable 
under subpart A and sections 27, 29, and 30, 
over 

‘‘(2) the tentative minimum tax for the 
taxable year. 

‘‘(f) OTHER DEFINITIONS AND SPECIAL 
RULES.—For purposes of this section— 

‘‘(1) CONSUMABLE FUEL.—The term 
‘consumable fuel’ means any solid, liquid, or 
gaseous matter which releases energy when 
consumed by an auxiliary power unit. 

‘‘(2) MOTOR VEHICLE.—The term ‘motor ve-
hicle’ has the meaning given such term by 
section 30(c)(2). 

‘‘(3) CITY FUEL ECONOMY.—The city fuel 
economy with respect to any vehicle shall be 
measured in a manner which is substantially 
similar to the manner city fuel economy is 
measured in accordance with procedures 
under part 600 of subchapter Q of chapter I of 
title 40, Code of Federal Regulations, as in 
effect on the date of the enactment of this 
section. 

‘‘(4) OTHER TERMS.—The terms ‘auto-
mobile’, ‘passenger automobile’, ‘light 
truck’, and ‘manufacturer’ have the mean-
ings given such terms in regulations pre-
scribed by the Administrator of the Environ-
mental Protection Agency for purposes of 
the administration of title II of the Clean 
Air Act (42 U.S.C. 7521 et seq.). 

‘‘(5) REDUCTION IN BASIS.—For purposes of 
this subtitle, the basis of any property for 
which a credit is allowable under subsection 
(a) shall be reduced by the amount of such 
credit so allowed (determined without regard 
to subsection (e)). 

‘‘(6) NO DOUBLE BENEFIT.—The amount of 
any deduction or other credit allowable 
under this chapter— 

‘‘(A) for any incremental cost taken into 
account in computing the amount of the 
credit determined under subsection (d) shall 
be reduced by the amount of such credit at-
tributable to such cost, and 

‘‘(B) with respect to a vehicle described 
under subsection (b) or (c), shall be reduced 
by the amount of credit allowed under sub-

section (a) for such vehicle for the taxable 
year. 

‘‘(7) PROPERTY USED BY TAX-EXEMPT ENTI-
TIES.—In the case of a credit amount which 
is allowable with respect to a motor vehicle 
which is acquired by an entity exempt from 
tax under this chapter, the person which 
sells or leases such vehicle to the entity 
shall be treated as the taxpayer with respect 
to the vehicle for purposes of this section 
and the credit shall be allowed to such per-
son, but only if the person clearly discloses 
to the entity at the time of any sale or lease 
the specific amount of any credit otherwise 
allowable to the entity under this section. 

‘‘(8) RECAPTURE.—The Secretary shall, by 
regulations, provide for recapturing the ben-
efit of any credit allowable under subsection 
(a) with respect to any property which ceases 
to be property eligible for such credit (in-
cluding recapture in the case of a lease pe-
riod of less than the economic life of a vehi-
cle). 

‘‘(9) PROPERTY USED OUTSIDE UNITED 
STATES, ETC., NOT QUALIFIED.—No credit shall 
be allowed under subsection (a) with respect 
to any property referred to in section 50(b) or 
with respect to the portion of the cost of any 
property taken into account under section 
179. 

‘‘(10) ELECTION TO NOT TAKE CREDIT.—No 
credit shall be allowed under subsection (a) 
for any vehicle if the taxpayer elects to not 
have this section apply to such vehicle. 

‘‘(11) CARRYBACK AND CARRYFORWARD AL-
LOWED.— 

‘‘(A) IN GENERAL.—If the credit amount al-
lowable under subsection (a) for a taxable 
year exceeds the amount of the limitation 
under subsection (e) for such taxable year (in 
this paragraph referred to as the ‘unused 
credit year’), such excess shall be allowed as 
a credit carryback for each of the 3 taxable 
years beginning after the date of the enact-
ment of this paragraph, which precede the 
unused credit year and a credit carryforward 
for each of the 20 taxable years which suc-
ceed the unused credit year. 

‘‘(B) RULES.—Rules similar to the rules of 
section 39 shall apply with respect to the 
credit carryback and credit carryforward 
under subparagraph (A). 

‘‘(12) INTERACTION WITH AIR QUALITY AND 
MOTOR VEHICLE SAFETY STANDARDS.—Unless 
otherwise provided in this section, a motor 
vehicle shall not be considered eligible for a 
credit under this section unless such vehicle 
is in compliance with— 

‘‘(A) the applicable provisions of the Clean 
Air Act for the applicable make and model 
year of the vehicle (or applicable air quality 
provisions of State law in the case of a State 
which has adopted such provision under a 
waiver under section 209(b) of the Clean Air 
Act), and 

‘‘(B) the motor vehicle safety provisions of 
sections 30101 through 30169 of title 49, 
United States Code. 

‘‘(g) REGULATIONS.— 
‘‘(1) IN GENERAL.—Except as provided in 

paragraph (2), the Secretary shall promul-
gate such regulations as necessary to carry 
out the provisions of this section. 

‘‘(2) COORDINATION IN PRESCRIPTION OF CER-
TAIN REGULATIONS.—The Secretary of the 
Treasury, in coordination with the Secretary 
of Transportation and the Administrator of 
the Environmental Protection Agency, shall 
prescribe such regulations as necessary to 
determine whether a motor vehicle meets 
the requirements to be eligible for a credit 
under this section. 

‘‘(h) TERMINATION.—This section shall not 
apply to any property purchased after— 

‘‘(1) in the case of a new qualified fuel cell 
motor vehicle (as described in subsection 
(b)), December 31, 2011, and 

‘‘(2) in the case of any other property, De-
cember 31, 2006.’’. 

(b) CONFORMING AMENDMENTS.— 
(1) Section 1016(a) is amended by striking 

‘‘and’’ at the end of paragraph (27), by strik-
ing the period at the end of paragraph (28) 
and inserting ‘‘, and’’, and by adding at the 
end the following new paragraph: 

‘‘(29) to the extent provided in section 
30B(f)(5).’’. 

(2) Section 55(c)(2) is amended by inserting 
‘‘30B(e),’’ after ‘‘30(b)(3)’’. 

(3) Section 6501(m) is amended by inserting 
‘‘30B(f)(10),’’ after ‘‘30(d)(4),’’. 

(4) The table of sections for subpart B of 
part IV of subchapter A of chapter 1 is 
amended by inserting after the item relating 
to section 30A the following new item: 

‘‘Sec. 30B. Alternative motor vehicle 
credit.’’. 

(c) EFFECTIVE DATE.—The amendments 
made by this section shall apply to property 
placed in service after the date of the enact-
ment of this Act, in taxable years ending 
after such date. 
SEC. 202. MODIFICATION OF CREDIT FOR QUALI-

FIED ELECTRIC VEHICLES. 
(a) AMOUNT OF CREDIT.— 
(1) IN GENERAL.—Section 30(a) (relating to 

allowance of credit) is amended by striking 
‘‘10 percent of’’. 

(2) LIMITATION OF CREDIT ACCORDING TO 
TYPE OF VEHICLE.—Section 30(b) (relating to 
limitations) is amended— 

(A) by striking paragraphs (1) and (2) and 
inserting the following new paragraph: 

‘‘(1) LIMITATION ACCORDING TO TYPE OF VE-
HICLE.—The amount of the credit allowed 
under subsection (a) for any vehicle shall not 
exceed the greatest of the following amounts 
applicable to such vehicle: 

‘‘(A) In the case of a vehicle which con-
forms to the Motor Vehicle Safety Standard 
500 prescribed by the Secretary of Transpor-
tation, as in effect on the date of the enact-
ment of the Energy Tax Incentives Act of 
2003, the lesser of— 

‘‘(i) 10 percent of the manufacturer’s sug-
gested retail price of the vehicle, or 

‘‘(ii) $1,500. 
‘‘(B) In the case of a vehicle not described 

in subparagraph (A) with a gross vehicle 
weight rating not exceeding 8,500 pounds— 

‘‘(i) $3,500, or 
‘‘(ii) $6,000, if such vehicle is— 
‘‘(I) capable of a driving range of at least 

100 miles on a single charge of the vehicle’s 
rechargeable batteries as measured pursuant 
to the urban dynamometer schedules under 
appendix I to part 86 of title 40, Code of Fed-
eral Regulations, or 

‘‘(II) capable of a payload capacity of at 
least 1,000 pounds. 

‘‘(C) In the case of a vehicle with a gross 
vehicle weight rating exceeding 8,500 but not 
exceeding 14,000 pounds, $10,000. 

‘‘(D) In the case of a vehicle with a gross 
vehicle weight rating exceeding 14,000 but 
not exceeding 26,000 pounds, $20,000. 

‘‘(E) In the case of a vehicle with a gross 
vehicle weight rating exceeding 26,000 
pounds, $40,000.’’, and 

(B) by redesignating paragraph (3) as para-
graph (2). 

(3) CONFORMING AMENDMENTS.— 
(A) Section 53(d)(1)(B)(iii) is amended by 

striking ‘‘section 30(b)(3)(B)’’ and inserting 
‘‘section 30(b)(2)(B)’’. 

(3) Section 55(c)(2), as amended by this Act, 
is amended by striking ‘‘30(b)(3)’’ and insert-
ing ‘‘30(b)(2)’’. 

(b) QUALIFIED BATTERY ELECTRIC VEHI-
CLE.— 

(1) IN GENERAL.—Section 30(c)(1)(A) (defin-
ing qualified electric vehicle) is amended to 
read as follows: 

‘‘(A) which is— 
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‘‘(i) operated solely by use of a battery or 

battery pack, or 
‘‘(ii) powered primarily through the use of 

an electric battery or battery pack using a 
flywheel or capacitor which stores energy 
produced by an electric motor through re-
generative braking to assist in vehicle oper-
ation,’’. 

(2) LEASED VEHICLES.—Section 30(c)(1)(C) is 
amended by inserting ‘‘or lease’’ after ‘‘use’’. 

(3) CONFORMING AMENDMENTS.— 
(A) Subsections (a), (b)(2), and (c) of sec-

tion 30 are each amended by inserting ‘‘bat-
tery’’ after ‘‘qualified’’ each place it appears. 

(B) The heading of subsection (c) of section 
30 is amended by inserting ‘‘BATTERY’’ after 
‘‘QUALIFIED’’. 

(C) The heading of section 30 is amended by 
inserting ‘‘BATTERY’’ after ‘‘QUALIFIED’’. 

(D) The item relating to section 30 in the 
table of sections for subpart B of part IV of 
subchapter A of chapter 1 is amended by in-
serting ‘‘battery’’ after ‘‘qualified’’. 

(E) Section 179A(c)(3) is amended by insert-
ing ‘‘battery’’ before ‘‘electric’’. 

(F) The heading of paragraph (3) of section 
179A(c) is amended by inserting ‘‘BATTERY’’ 
before ‘‘ELECTRIC’’. 

(c) ADDITIONAL SPECIAL RULES.—Section 
30(d) (relating to special rules) is amended by 
adding at the end the following new para-
graphs: 

‘‘(5) NO DOUBLE BENEFIT.—The amount of 
any deduction or other credit allowable 
under this chapter for any cost taken into 
account in computing the amount of the 
credit determined under subsection (a) shall 
be reduced by the amount of such credit at-
tributable to such cost. 

‘‘(6) PROPERTY USED BY TAX-EXEMPT ENTI-
TIES.—In the case of a credit amount which 
is allowable with respect to a vehicle which 
is acquired by an entity exempt from tax 
under this chapter, the person which sells or 
leases such vehicle to the entity shall be 
treated as the taxpayer with respect to the 
vehicle for purposes of this section and the 
credit shall be allowed to such person, but 
only if the person clearly discloses to the en-
tity at the time of any sale or lease the spe-
cific amount of any credit otherwise allow-
able to the entity under this section. 

‘‘(7) CARRYBACK AND CARRYFORWARD AL-
LOWED.— 

‘‘(A) IN GENERAL.—If the credit amount al-
lowable under subsection (a) for a taxable 
year exceeds the amount of the limitation 
under subsection (b)(2) for such taxable year 
(in this paragraph referred to as the ‘unused 
credit year’), such excess shall be allowed as 
a credit carryback for each of the 3 taxable 
years beginning after the date of the enact-
ment of this paragraph, which precede the 
unused credit year and a credit carryforward 
for each of the 20 taxable years which suc-
ceed the unused credit year. 

‘‘(B) RULES.—Rules similar to the rules of 
section 39 shall apply with respect to the 
credit carryback and credit carryforward 
under subparagraph (A).’’. 

(d) EFFECTIVE DATE.—The amendments 
made by this section shall apply to property 
placed in service after the date of the enact-
ment of this Act, in taxable years ending 
after such date. 
SEC. 203. CREDIT FOR INSTALLATION OF ALTER-

NATIVE FUELING STATIONS. 
(a) IN GENERAL.—Subpart B of part IV of 

subchapter A of chapter 1 (relating to foreign 
tax credit, etc.), as amended by this Act, is 
amended by adding at the end the following 
new section: 
‘‘SEC. 30C. CLEAN-FUEL VEHICLE REFUELING 

PROPERTY CREDIT. 
‘‘(a) CREDIT ALLOWED.—There shall be al-

lowed as a credit against the tax imposed by 
this chapter for the taxable year an amount 

equal to 50 percent of the amount paid or in-
curred by the taxpayer during the taxable 
year for the installation of qualified clean- 
fuel vehicle refueling property. 

‘‘(b) LIMITATION.—The credit allowed under 
subsection (a)— 

‘‘(1) with respect to any retail clean-fuel 
vehicle refueling property, shall not exceed 
$30,000, and 

‘‘(2) with respect to any residential clean- 
fuel vehicle refueling property, shall not ex-
ceed $1,000. 

‘‘(c) YEAR CREDIT ALLOWED.—The credit al-
lowed under subsection (a) shall be allowed 
in the taxable year in which the qualified 
clean-fuel vehicle refueling property is 
placed in service by the taxpayer. 

‘‘(d) DEFINITIONS.—For purposes of this sec-
tion— 

‘‘(1) QUALIFIED CLEAN-FUEL VEHICLE RE-
FUELING PROPERTY.—The term ‘qualified 
clean-fuel vehicle refueling property’ has the 
same meaning given such term by section 
179A(d). 

‘‘(2) RESIDENTIAL CLEAN-FUEL VEHICLE RE-
FUELING PROPERTY.—The term ‘residential 
clean-fuel vehicle refueling property’ means 
qualified clean-fuel vehicle refueling prop-
erty which is installed on property which is 
used as the principal residence (within the 
meaning of section 121) of the taxpayer. 

‘‘(3) RETAIL CLEAN-FUEL VEHICLE REFUELING 
PROPERTY.—The term ‘retail clean-fuel vehi-
cle refueling property’ means qualified 
clean-fuel vehicle refueling property which is 
installed on property (other than property 
described in paragraph (2)) used in a trade or 
business of the taxpayer. 

‘‘(e) APPLICATION WITH OTHER CREDITS.— 
The credit allowed under subsection (a) for 
any taxable year shall not exceed the excess 
(if any) of— 

‘‘(1) the regular tax for the taxable year re-
duced by the sum of the credits allowable 
under subpart A and sections 27, 29, 30, and 
30B, over 

‘‘(2) the tentative minimum tax for the 
taxable year. 

‘‘(f) BASIS REDUCTION.—For purposes of this 
title, the basis of any property shall be re-
duced by the portion of the cost of such prop-
erty taken into account under subsection (a). 

‘‘(g) NO DOUBLE BENEFIT.—No deduction 
shall be allowed under section 179A with re-
spect to any property with respect to which 
a credit is allowed under subsection (a). 

‘‘(h) REFUELING PROPERTY INSTALLED FOR 
TAX-EXEMPT ENTITIES.—In the case of quali-
fied clean-fuel vehicle refueling property in-
stalled on property owned or used by an enti-
ty exempt from tax under this chapter, the 
person which installs such refueling property 
for the entity shall be treated as the tax-
payer with respect to the refueling property 
for purposes of this section (and such refuel-
ing property shall be treated as retail clean- 
fuel vehicle refueling property) and the cred-
it shall be allowed to such person, but only 
if the person clearly discloses to the entity 
in any installation contract the specific 
amount of the credit allowable under this 
section. 

‘‘(i) CARRYFORWARD ALLOWED.— 
‘‘(1) IN GENERAL.—If the credit amount al-

lowable under subsection (a) for a taxable 
year exceeds the amount of the limitation 
under subsection (e) for such taxable year 
(referred to as the ‘unused credit year’ in 
this subsection), such excess shall be allowed 
as a credit carryforward for each of the 20 
taxable years following the unused credit 
year. 

‘‘(2) RULES.—Rules similar to the rules of 
section 39 shall apply with respect to the 
credit carryforward under paragraph (1). 

‘‘(j) SPECIAL RULES.—Rules similar to the 
rules of paragraphs (4) and (5) of section 
179A(e) shall apply. 

‘‘(k) REGULATIONS.—The Secretary shall 
prescribe such regulations as necessary to 
carry out the provisions of this section. 

‘‘(l) TERMINATION.—This section shall not 
apply to any property placed in service— 

‘‘(1) in the case of property relating to hy-
drogen, after December 31, 2011, and 

‘‘(2) in the case of any other property, after 
December 31, 2007.’’. 

(b) MODIFICATIONS TO EXTENSION OF DEDUC-
TION FOR CERTAIN REFUELING PROPERTY.— 

(1) IN GENERAL.—Subsection (f) of section 
179A is amended to read as follows: 

‘‘(f) TERMINATION.—This section shall not 
apply to any property placed in service— 

‘‘(1) in the case of property relating to hy-
drogen, after December 31, 2011, and 

‘‘(2) in the case of any other property, after 
December 31, 2007.’’. 

(2) EXTENSION OF PHASEOUT.—Section 
179A(b)(1)(B), as amended by section 606(a) of 
the Job Creation and Worker Assistance Act 
of 2002, is amended— 

(A) by striking ‘‘calendar year 2004’’ in 
clause (i) and inserting ‘‘calendar years 2004 
and 2005 (calendar years 2004 through 2009 in 
the case of property relating to hydrogen) ’’, 

(B) by striking ‘‘2005’’ in clause (ii) and in-
serting ‘‘2006 (calendar year 2010 in the case 
of property relating to hydrogen)’’, and 

(C) by striking ‘‘2006’’ in clause (iii) and in-
serting ‘‘2007 (calendar year 2011 in the case 
of property relating to hydrogen)’’. 

(c) INCENTIVE FOR PRODUCTION OF HYDRO-
GEN AT QUALIFIED CLEAN-FUEL VEHICLE RE-
FUELING PROPERTY.—Section 179A(d) (defin-
ing qualified clean-fuel vehicle refueling 
property) is amended by adding at the end 
the following new flush sentence: 
‘‘In the case of clean-burning fuel which is 
hydrogen produced from another clean-burn-
ing fuel, paragraph (3)(A) shall be applied by 
substituting ‘production, storage, or dis-
pensing’ for ‘storage or dispensing’ both 
places it appears.’’. 

(d) CONFORMING AMENDMENTS.—(1) Section 
1016(a), as amended by this Act, is amended 
by striking ‘‘and’’ at the end of paragraph 
(28), by striking the period at the end of 
paragraph (29) and inserting ‘‘, and’’, and by 
adding at the end the following new para-
graph: 

‘‘(30) to the extent provided in section 
30C(f).’’. 

(2) Section 55(c)(2), as amended by this Act, 
is amended by inserting ‘‘30C(e),’’ after 
‘‘30B(e)’’. 

(3) The table of sections for subpart B of 
part IV of subchapter A of chapter 1, as 
amended by this Act, is amended by insert-
ing after the item relating to section 30B the 
following new item: 

‘‘Sec. 30C. Clean-fuel vehicle refueling 
property credit.’’. 

(e) EFFECTIVE DATE.—The amendments 
made by this section shall apply to property 
placed in service after the date of the enact-
ment of this Act, in taxable years ending 
after such date. 
SEC. 204. CREDIT FOR RETAIL SALE OF ALTER-

NATIVE FUELS AS MOTOR VEHICLE 
FUEL. 

(a) IN GENERAL.—Subpart D of part IV of 
subchapter A of chapter 1 (relating to busi-
ness related credits) is amended by inserting 
after section 40 the following new section: 
‘‘SEC. 40A. CREDIT FOR RETAIL SALE OF ALTER-

NATIVE FUELS AS MOTOR VEHICLE 
FUEL. 

‘‘(a) GENERAL RULE.—For purposes of sec-
tion 38, the alternative fuel retail sales cred-
it for any taxable year is the applicable 
amount for each gasoline gallon equivalent 
of alternative fuel sold at retail by the tax-
payer during such year as a fuel to propel 
any qualified motor vehicle. 

‘‘(b) DEFINITIONS.—For purposes of this sec-
tion— 
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‘‘(1) APPLICABLE AMOUNT.—The term ‘appli-

cable amount’ means the amount determined 
in accordance with the following table: 
‘‘In the case of any 

taxable year 
ending in— The applicable 

amount is— 
2003 .................................................. 30 

cents
2004 .................................................. 40 

cents
2005 and 2006 .................................... 50 

cents. 

‘‘(2) ALTERNATIVE FUEL.—The term ‘alter-
native fuel’ means compressed natural gas, 
liquefied natural gas, liquefied petroleum 
gas, hydrogen, and any liquid at least 85 per-
cent of the volume of which consists of 
methanol or ethanol. 

‘‘(3) GASOLINE GALLON EQUIVALENT.—The 
term ‘gasoline gallon equivalent’ means, 
with respect to any alternative fuel, the 
amount (determined by the Secretary) of 
such fuel having a Btu content of 114,000. 

‘‘(4) QUALIFIED MOTOR VEHICLE.—The term 
‘qualified motor vehicle’ means any motor 
vehicle (as defined in section 30(c)(2)) which 
meets any applicable Federal or State emis-
sions standards with respect to each fuel by 
which such vehicle is designed to be pro-
pelled. 

‘‘(5) SOLD AT RETAIL.— 
‘‘(A) IN GENERAL.—The term ‘sold at retail’ 

means the sale, for a purpose other than re-
sale, after manufacture, production, or im-
portation. 

‘‘(B) USE TREATED AS SALE.—If any person 
uses alternative fuel (including any use after 
importation) as a fuel to propel any qualified 
alternative fuel motor vehicle (as defined in 
section 30B(d)(4)) before such fuel is sold at 
retail, then such use shall be treated in the 
same manner as if such fuel were sold at re-
tail as a fuel to propel such a vehicle by such 
person. 

‘‘(c) NO DOUBLE BENEFIT.—The amount of 
any deduction or other credit allowable 
under this chapter for any fuel taken into 
account in computing the amount of the 
credit determined under subsection (a) shall 
be reduced by the amount of such credit at-
tributable to such fuel. 

‘‘(d) PASS-THRU IN THE CASE OF ESTATES 
AND TRUSTS.—Under regulations prescribed 
by the Secretary, rules similar to the rules 
of subsection (d) of section 52 shall apply. 

‘‘(e) TERMINATION.—This section shall not 
apply to any fuel sold at retail after Decem-
ber 31, 2006.’’. 

(b) CREDIT TREATED AS BUSINESS CREDIT.— 
Section 38(b) (relating to current year busi-
ness credit) is amended by striking ‘‘plus’’ at 
the end of paragraph (14), by striking the pe-
riod at the end of paragraph (15) and insert-
ing ‘‘, plus’’, and by adding at the end the 
following new paragraph: 

‘‘(16) the alternative fuel retail sales credit 
determined under section 40A(a).’’. 

(c) TRANSITIONAL RULE.—Section 39(d) (re-
lating to transitional rules) is amended by 
adding at the end the following new para-
graph: 

‘‘(11) NO CARRYBACK OF SECTION 40A CREDIT 
BEFORE EFFECTIVE DATE.—No portion of the 
unused business credit for any taxable year 
which is attributable to the alternative fuel 
retail sales credit determined under section 
40A(a) may be carried back to a taxable year 
ending on or before the date of the enact-
ment of such section.’’. 

(d) CLERICAL AMENDMENT.—The table of 
sections for subpart D of part IV of sub-
chapter A of chapter 1 is amended by insert-
ing after the item relating to section 40 the 
following new item: 

‘‘Sec. 40A. Credit for retail sale of alter-
native fuels as motor vehicle 
fuel.’’. 

(e) EFFECTIVE DATE.—The amendments 
made by this section shall apply to fuel sold 
at retail after the date of the enactment of 
this Act, in taxable years ending after such 
date. 
SEC. 205. SMALL ETHANOL PRODUCER CREDIT. 

(a) ALLOCATION OF ALCOHOL FUELS CREDIT 
TO PATRONS OF A COOPERATIVE.—Section 
40(g) (relating to alcohol used as fuel) is 
amended by adding at the end the following 
new paragraph: 

‘‘(6) ALLOCATION OF SMALL ETHANOL PRO-
DUCER CREDIT TO PATRONS OF COOPERATIVE.— 

‘‘(A) ELECTION TO ALLOCATE.— 
‘‘(i) IN GENERAL.—In the case of a coopera-

tive organization described in section 1381(a), 
any portion of the credit determined under 
subsection (a)(3) for the taxable year may, at 
the election of the organization, be appor-
tioned pro rata among patrons of the organi-
zation on the basis of the quantity or value 
of business done with or for such patrons for 
the taxable year. 

‘‘(ii) FORM AND EFFECT OF ELECTION.—An 
election under clause (i) for any taxable year 
shall be made on a timely filed return for 
such year. Such election, once made, shall be 
irrevocable for such taxable year. 

‘‘(B) TREATMENT OF ORGANIZATIONS AND PA-
TRONS.—The amount of the credit appor-
tioned to patrons under subparagraph (A)— 

‘‘(i) shall not be included in the amount de-
termined under subsection (a) with respect 
to the organization for the taxable year, 

‘‘(ii) shall be included in the amount deter-
mined under subsection (a) for the taxable 
year of each patron for which the patronage 
dividends for the taxable year described in 
subparagraph (A) are included in gross in-
come, and 

‘‘(iii) shall be included in gross income of 
such patrons for the taxable year in the 
manner and to the extent provided in section 
87. 

‘‘(C) SPECIAL RULES FOR DECREASE IN CRED-
ITS FOR TAXABLE YEAR.—If the amount of the 
credit of a cooperative organization deter-
mined under subsection (a)(3) for a taxable 
year is less than the amount of such credit 
shown on the return of the cooperative orga-
nization for such year, an amount equal to 
the excess of— 

‘‘(i) such reduction, over 
‘‘(ii) the amount not apportioned to such 

patrons under subparagraph (A) for the tax-
able year, 
shall be treated as an increase in tax im-
posed by this chapter on the organization. 
Such increase shall not be treated as tax im-
posed by this chapter for purposes of deter-
mining the amount of any credit under this 
chapter or for purposes of section 55.’’. 

(b) IMPROVEMENTS TO SMALL ETHANOL PRO-
DUCER CREDIT.— 

(1) DEFINITION OF SMALL ETHANOL PRO-
DUCER.—Section 40(g) (relating to definitions 
and special rules for eligible small ethanol 
producer credit) is amended by striking 
‘‘30,000,000’’ each place it appears and insert-
ing ‘‘60,000,000’’. 

(2) SMALL ETHANOL PRODUCER CREDIT NOT A 
PASSIVE ACTIVITY CREDIT.—Clause (i) of sec-
tion 469(d)(2)(A) is amended by striking ‘‘sub-
part D’’ and inserting ‘‘subpart D, other than 
section 40(a)(3),’’. 

(3) ALLOWING CREDIT AGAINST ENTIRE REG-
ULAR TAX AND MINIMUM TAX.— 

(A) IN GENERAL.—Subsection (c) of section 
38 (relating to limitation based on amount of 
tax), as amended by section 301(b) of the Job 
Creation and Worker Assistance Act of 2002, 
is amended by redesignating paragraph (4) as 
paragraph (5) and by inserting after para-
graph (3) the following new paragraph: 

‘‘(4) SPECIAL RULES FOR SMALL ETHANOL 
PRODUCER CREDIT.— 

‘‘(A) IN GENERAL.—In the case of the small 
ethanol producer credit— 

‘‘(i) this section and section 39 shall be ap-
plied separately with respect to the credit, 
and 

‘‘(ii) in applying paragraph (1) to the cred-
it— 

‘‘(I) the amounts in subparagraphs (A) and 
(B) thereof shall be treated as being zero, and 

‘‘(II) the limitation under paragraph (1) (as 
modified by subclause (I)) shall be reduced 
by the credit allowed under subsection (a) for 
the taxable year (other than the small eth-
anol producer credit). 

‘‘(B) SMALL ETHANOL PRODUCER CREDIT.— 
For purposes of this subsection, the term 
‘small ethanol producer credit’ means the 
credit allowable under subsection (a) by rea-
son of section 40(a)(3).’’. 

(B) CONFORMING AMENDMENTS.—Subclause 
(II) of section 38(c)(2)(A)(ii), as amended by 
section 301(b)(2) of the Job Creation and 
Worker Assistance Act of 2002, and subclause 
(II) of section 38(c)(3)(A)(ii), as added by sec-
tion 301(b)(1) of such Act, are each amended 
by inserting ‘‘or the small ethanol producer 
credit’’ after ‘‘employee credit’’. 

(4) SMALL ETHANOL PRODUCER CREDIT NOT 
ADDED BACK TO INCOME UNDER SECTION 87.— 
Section 87 (relating to income inclusion of 
alcohol fuel credit) is amended to read as fol-
lows: 
‘‘SEC. 87. ALCOHOL FUEL CREDIT. 

‘‘Gross income includes an amount equal 
to the sum of— 

‘‘(1) the amount of the alcohol mixture 
credit determined with respect to the tax-
payer for the taxable year under section 
40(a)(1), and 

‘‘(2) the alcohol credit determined with re-
spect to the taxpayer for the taxable year 
under section 40(a)(2).’’. 

(c) CONFORMING AMENDMENT.—Section 1388 
(relating to definitions and special rules for 
cooperative organizations) is amended by 
adding at the end the following new sub-
section: 

‘‘(k) CROSS REFERENCE.—For provisions re-
lating to the apportionment of the alcohol 
fuels credit between cooperative organiza-
tions and their patrons, see section 40(g)(6).’’. 

(d) EFFECTIVE DATE.—The amendments 
made by this section shall apply to taxable 
years beginning after the date of the enact-
ment of this Act. 
SEC. 206. ALL ALCOHOL FUELS TAXES TRANS-

FERRED TO HIGHWAY TRUST FUND. 
(a) IN GENERAL.—Section 9503(b)(4) (relat-

ing to certain taxes not transferred to High-
way Trust Fund) is amended— 

(1) by adding ‘‘or’’ at the end of subpara-
graph (C), 

(2) by striking the comma at the end of 
subparagraph (D)(iii) and inserting a period, 
and 

(3) by striking subparagraphs (E) and (F). 
(b) EFFECTIVE DATE.—The amendments 

made by this section shall apply to taxes im-
posed after September 30, 2003. 
SEC. 207. INCREASED FLEXIBILITY IN ALCOHOL 

FUELS TAX CREDIT. 
(a) ALCOHOL FUELS CREDIT MAY BE TRANS-

FERRED.—Section 40 (relating to alcohol used 
as fuel) is amended by adding at the end the 
following new subsection: 

‘‘(i) CREDIT MAY BE TRANSFERRED.— 
‘‘(1) IN GENERAL.—A taxpayer may transfer 

any credit allowable under paragraph (1) or 
(2) of subsection (a) with respect to alcohol 
used in the production of ethyl tertiary 
butyl ether through an assignment to a 
qualified assignee. Such transfer may be re-
voked only with the consent of the Sec-
retary. 

‘‘(2) QUALIFIED ASSIGNEE.—For purposes of 
this subsection, the term ‘qualified assignee’ 
means any person who— 

‘‘(A) is liable for taxes imposed under sec-
tion 4081, 
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‘‘(B) is required to register under section 

4101, and 
‘‘(C) obtains a certificate from the tax-

payer described in paragraph (1) which iden-
tifies the amount of alcohol used in such pro-
duction. 

‘‘(3) REGULATIONS.—The Secretary shall 
prescribe such regulations as necessary to 
insure that any credit described in paragraph 
(1) is claimed once and not reassigned by a 
qualified assignee.’’. 

(b) ALCOHOL FUELS CREDIT MAY BE TAKEN 
AGAINST MOTOR FUELS TAX LIABILITY.— 

(1) IN GENERAL.—Subpart C of part III of 
subchapter A of chapter 32 (relating to spe-
cial provisions applicable to petroleum prod-
ucts) is amended by adding at the end the 
following new section: 
‘‘SEC. 4104. CREDIT AGAINST MOTOR FUELS 

TAXES. 
‘‘(a) ELECTION TO USE CREDIT AGAINST 

MOTOR FUELS TAXES.—There is hereby al-
lowed as a credit against the taxes imposed 
by section 4081, any credit allowed under 
paragraph (1) or (2) of section 40(a) with re-
spect to alcohol used in the production of 
ethyl tertiary butyl ether to the extent— 

‘‘(1) such credit is not claimed by the tax-
payer or the qualified assignee under section 
40(i) as a credit under section 40, and 

‘‘(2) the taxpayer or qualified assignee 
elects to claim such credit under this sec-
tion. 

‘‘(b) ELECTION IRREVOCABLE.—Any election 
under subsection (a) shall be irrevocable. 

‘‘(c) REQUIRED STATEMENT.—Any return 
claiming a credit pursuant to an election 
under this section shall be accompanied by a 
statement that the credit was not, and will 
not, be claimed on an income tax return. 

‘‘(d) REGULATIONS.—The Secretary shall 
prescribe such regulations as necessary to 
avoid the claiming of double benefits and to 
prescribe the taxable periods with respect to 
which the credit may be claimed.’’. 

(2) CONFORMING AMENDMENT.—Section 40(c) 
is amended by striking ‘‘or section 4091(c)’’ 
and inserting ‘‘section 4091(c), or section 
4104’’. 

(3) CLERICAL AMENDMENT.—The table of 
sections for subpart C of part III of sub-
chapter A of chapter 32 is amended by adding 
at the end the following new item: 

‘‘Sec. 4104. Credit against motor fuels 
taxes.’’. 

(c) EFFECTIVE DATE.—The amendments 
made by this section shall take effect on and 
after the date of the enactment of this Act. 
SEC. 208. INCENTIVES FOR BIODIESEL. 

(a) CREDIT FOR BIODIESEL USED AS A 
FUEL.— 

(1) IN GENERAL.—Subpart D of part IV of 
subchapter A of chapter 1 (relating to busi-
ness related credits), as amended by this Act, 
is amended by inserting after section 40A the 
following new section: 
‘‘SEC. 40B. BIODIESEL USED AS FUEL. 

‘‘(a) GENERAL RULE.—For purposes of sec-
tion 38, the biodiesel fuels credit determined 
under this section for the taxable year is an 
amount equal to the biodiesel mixture cred-
it. 

‘‘(b) DEFINITION OF BIODIESEL MIXTURE 
CREDIT.—For purposes of this section— 

‘‘(1) BIODIESEL MIXTURE CREDIT.— 
‘‘(A) IN GENERAL.—The biodiesel mixture 

credit of any taxpayer for any taxable year 
is the sum of the products of the biodiesel 
mixture rate for each qualified biodiesel 
mixture and the number of gallons of such 
mixture of the taxpayer for the taxable year. 

‘‘(B) BIODIESEL MIXTURE RATE.—For pur-
poses of subparagraph (A), the biodiesel mix-
ture rate for each qualified biodiesel mixture 
shall be— 

‘‘(i) in the case of a mixture with only bio-
diesel V, 1 cent for each whole percentage 

point (not exceeding 20 percentage points) of 
biodiesel V in such mixture, and 

‘‘(ii) in the case of a mixture with biodiesel 
NV, or a combination of biodiesel V and bio-
diesel NV, 0.5 cent for each whole percentage 
point (not exceeding 20 percentage points) of 
such biodiesel in such mixture. 

‘‘(2) QUALIFIED BIODIESEL MIXTURE.— 
‘‘(A) IN GENERAL.—The term ‘qualified bio-

diesel mixture’ means a mixture of diesel 
and biodiesel V or biodiesel NV which— 

‘‘(i) is sold by the taxpayer producing such 
mixture to any person for use as a fuel, or 

‘‘(ii) is used as a fuel by the taxpayer pro-
ducing such mixture. 

‘‘(B) SALE OR USE MUST BE IN TRADE OR 
BUSINESS, ETC.— 

‘‘(i) IN GENERAL.—Biodiesel V or biodiesel 
NV used in the production of a qualified bio-
diesel mixture shall be taken into account— 

‘‘(I) only if the sale or use described in sub-
paragraph (A) is in a trade or business of the 
taxpayer, and 

‘‘(II) for the taxable year in which such 
sale or use occurs. 

‘‘(ii) CERTIFICATION FOR BIODIESEL V.—Bio-
diesel V used in the production of a qualified 
biodiesel mixture shall be taken into ac-
count only if the taxpayer described in sub-
paragraph (A) obtains a certification from 
the producer of the biodiesel V which identi-
fies the product produced. 

‘‘(C) CASUAL OFF-FARM PRODUCTION NOT ELI-
GIBLE.—No credit shall be allowed under this 
section with respect to any casual off-farm 
production of a qualified biodiesel mixture. 

‘‘(c) COORDINATION WITH EXEMPTION FROM 
EXCISE TAX.—The amount of the credit de-
termined under this section with respect to 
any biodiesel V shall, under regulations pre-
scribed by the Secretary, be properly reduced 
to take into account any benefit provided 
with respect to such biodiesel V solely by 
reason of the application of section 4041(n) or 
section 4081(f). 

‘‘(d) DEFINITIONS AND SPECIAL RULES.—For 
purposes of this section— 

‘‘(1) BIODIESEL V DEFINED.—The term ‘bio-
diesel V’ means the monoalkyl esters of long 
chain fatty acids derived solely from virgin 
vegetable oils for use in compressional-igni-
tion (diesel) engines. Such term shall include 
esters derived from vegetable oils from corn, 
soybeans, sunflower seeds, cottonseeds, 
canola, crambe, rapeseeds, safflowers, 
flaxseeds, rice bran, and mustard seeds. 

‘‘(2) BIODIESEL NV DEFINED.—The term ‘bio-
diesel nv’ means the monoalkyl esters of 
long chain fatty acids derived from non-
virgin vegetable oils or animal fats for use in 
compressional-ignition (diesel) engines. 

‘‘(3) REGISTRATION REQUIREMENTS.—The 
terms ‘biodiesel V’ and ‘biodiesel NV’ shall 
only include a biodiesel which meets— 

‘‘(i) the registration requirements for fuels 
and fuel additives established by the Envi-
ronmental Protection Agency under section 
211 of the Clean Air Act (42 U.S.C. 7545), and 

‘‘(ii) the requirements of the American So-
ciety of Testing and Materials D6751. 

‘‘(2) BIODIESEL MIXTURE NOT USED AS A 
FUEL, ETC.— 

‘‘(A) IMPOSITION OF TAX.—If— 
‘‘(i) any credit was determined under this 

section with respect to biodiesel V or bio-
diesel NV used in the production of any 
qualified biodiesel mixture, and 

‘‘(ii) any person— 
‘‘(I) separates such biodiesel from the mix-

ture, or 
‘‘(II) without separation, uses the mixture 

other than as a fuel, 
then there is hereby imposed on such person 
a tax equal to the product of the biodiesel 
mixture rate applicable under subsection 
(b)(1)(B) and the number of gallons of the 
mixture. 

‘‘(B) APPLICABLE LAWS.—All provisions of 
law, including penalties, shall, insofar as ap-
plicable and not inconsistent with this sec-
tion, apply in respect of any tax imposed 
under subparagraph (A) as if such tax were 
imposed by section 4081 and not by this chap-
ter. 

‘‘(3) PASS-THRU IN THE CASE OF ESTATES AND 
TRUSTS.—Under regulations prescribed by 
the Secretary, rules similar to the rules of 
subsection (d) of section 52 shall apply. 

‘‘(e) ELECTION TO HAVE BIODIESEL FUELS 
CREDIT NOT APPLY.— 

‘‘(1) IN GENERAL.—A taxpayer may elect to 
have this section not apply for any taxable 
year. 

‘‘(2) TIME FOR MAKING ELECTION.—An elec-
tion under paragraph (1) for any taxable year 
may be made (or revoked) at any time before 
the expiration of the 3-year period beginning 
on the last date prescribed by law for filing 
the return for such taxable year (determined 
without regard to extensions). 

‘‘(3) MANNER OF MAKING ELECTION.—An 
election under paragraph (1) (or revocation 
thereof) shall be made in such manner as the 
Secretary may by regulations prescribe.’’. 

‘‘(f) TERMINATION.—This section shall not 
apply to any fuel sold after December 31, 
2005.’’. 

(2) CREDIT TREATED AS PART OF GENERAL 
BUSINESS CREDIT.—Section 38(b), as amended 
by this Act, is amended by striking ‘‘plus’’ at 
the end of paragraph (15), by striking the pe-
riod at the end of paragraph (16) and insert-
ing ‘‘, plus’’, and by adding at the end the 
following new paragraph: 

‘‘(17) the biodiesel fuels credit determined 
under section 40B(a).’’. 

(3) CONFORMING AMENDMENTS.— 
(A) Section 39(d), as amended by this Act, 

is amended by adding at the end the fol-
lowing new paragraph: 

‘‘(12) NO CARRYBACK OF BIODIESEL FUELS 
CREDIT BEFORE JANUARY 1, 2003.—No portion of 
the unused business credit for any taxable 
year which is attributable to the biodiesel 
fuels credit determined under section 40B 
may be carried back to a taxable year begin-
ning before January 1, 2003.’’. 

(B) Section 196(c) is amended by striking 
‘‘and’’ at the end of paragraph (9), by strik-
ing the period at the end of paragraph (10), 
and by adding at the end the following new 
paragraph: 

‘‘(11) the biodiesel fuels credit determined 
under section 40B(a).’’. 

(C) Section 6501(m), as amended by this 
Act, is amended by inserting ‘‘40B(e),’’ after 
‘‘40(f),’’. 

(D) The table of sections for subpart D of 
part IV of subchapter A of chapter 1, as 
amended by this Act, is amended by adding 
after the item relating to section 40A the fol-
lowing new item: 

‘‘Sec. 40B. Biodiesel used as fuel.’’. 

(4) EFFECTIVE DATE.—The amendments 
made by this subsection shall apply to tax-
able years beginning after December 31, 2002. 

(b) REDUCTION OF MOTOR FUEL EXCISE 
TAXES ON BIODIESEL V MIXTURES.— 

(1) IN GENERAL.—Section 4081 (relating to 
manufacturers tax on petroleum products) is 
amended by adding at the end the following 
new subsection: 

‘‘(f) BIODIESEL V MIXTURES.—Under regula-
tions prescribed by the Secretary— 

‘‘(1) IN GENERAL.—In the case of the re-
moval or entry of a qualified biodiesel mix-
ture with biodiesel V, the rate of tax under 
subsection (a) shall be the otherwise applica-
ble rate reduced by the biodiesel mixture 
rate (if any) applicable to the mixture. 

‘‘(2) TAX PRIOR TO MIXING.— 
‘‘(A) IN GENERAL.—In the case of the re-

moval or entry of diesel fuel for use in pro-
ducing at the time of such removal or entry 
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a qualified biodiesel mixture with biodiesel 
V, the rate of tax under subsection (a) shall 
be the rate determined under subparagraph 
(B). 

‘‘(B) DETERMINATION OF RATE.—For pur-
poses of subparagraph (A), the rate deter-
mined under this subparagraph is the rate 
determined under paragraph (1), divided by a 
percentage equal to 100 percent minus the 
percentage of biodiesel V which will be in 
the mixture. 

‘‘(3) DEFINITIONS.—For purposes of this sub-
section, any term used in this subsection 
which is also used in section 40B shall have 
the meaning given such term by section 40B. 

‘‘(4) CERTAIN RULES TO APPLY.—Rules simi-
lar to the rules of paragraphs (6) and (7) of 
subsection (c) shall apply for purposes of this 
subsection.’’. 

(2) CONFORMING AMENDMENTS.— 
(A) Section 4041 is amended by adding at 

the end the following new subsection: 
‘‘(n) BIODIESEL V MIXTURES.—Under regula-

tions prescribed by the Secretary, in the case 
of the sale or use of a qualified biodiesel mix-
ture (as defined in section 40B(b)(2)) with 
biodiesel V, the rates under paragraphs (1) 
and (2) of subsection (a) shall be the other-
wise applicable rates, reduced by any appli-
cable biodiesel mixture rate (as defined in 
section 40B(b)(1)(B)).’’. 

(B) Section 6427 is amended by redesig-
nating subsection (p) as subsection (q) and 
by inserting after subsection (o) the fol-
lowing new subsection: 

‘‘(p) BIODIESEL V MIXTURES.—Except as 
provided in subsection (k), if any diesel fuel 
on which tax was imposed by section 4081 at 
a rate not determined under section 4081(f) is 
used by any person in producing a qualified 
biodiesel mixture (as defined in section 
40B(b)(2)) with biodiesel V which is sold or 
used in such person’s trade or business, the 
Secretary shall pay (without interest) to 
such person an amount equal to the per gal-
lon applicable biodiesel mixture rate (as de-
fined in section 40B(b)(1)(B)) with respect to 
such fuel.’’. 

(3) EFFECTIVE DATE.—The amendments 
made by this subsection shall apply to any 
fuel sold after the date of the enactment of 
this Act, and before January 1, 2006. 

(c) HIGHWAY TRUST FUND HELD HARM-
LESS.—There are hereby transferred (from 
time to time) from the funds of the Com-
modity Credit Corporation amounts deter-
mined by the Secretary of the Treasury to be 
equivalent to the reductions that would 
occur (but for this subsection) in the receipts 
of the Highway Trust Fund by reason of the 
amendments made by this section. 
SEC. 209. CREDIT FOR TAXPAYERS OWNING COM-

MERCIAL POWER TAKEOFF VEHI-
CLES. 

(a) IN GENERAL.—Subpart D of part IV of 
subchapter A of chapter 1 (relating to busi-
ness-related credits), as amended by section 
703, is amended by adding at the end the fol-
lowing new section: 
‘‘SEC. 45N. COMMERCIAL POWER TAKEOFF VEHI-

CLES CREDIT. 
‘‘(a) GENERAL RULE.—For purposes of sec-

tion 38, the amount of the commercial power 
takeoff vehicles credit determined under this 
section for the taxable year is $250 for each 
qualified commercial power takeoff vehicle 
owned by the taxpayer as of the close of the 
calendar year in which or with which the 
taxable year of the taxpayer ends. 

‘‘(b) DEFINITIONS.—For purposes of this sec-
tion— 

‘‘(1) QUALIFIED COMMERCIAL POWER TAKEOFF 
VEHICLE.—The term ‘qualified commercial 
power takeoff vehicle’ means any highway 
vehicle described in paragraph (2) which is 
propelled by any fuel subject to tax under 
section 4041 or 4081 if such vehicle is used in 
a trade or business or for the production of 

income (and is licensed and insured for such 
use). 

‘‘(2) HIGHWAY VEHICLE DESCRIBED.—A high-
way vehicle is described in this paragraph if 
such vehicle is— 

‘‘(A) designed to engage in the daily collec-
tion of refuse or recyclables from homes or 
businesses and is equipped with a mechanism 
under which the vehicle’s propulsion engine 
provides the power to operate a load com-
pactor, or 

‘‘(B) designed to deliver ready mixed con-
crete on a daily basis and is equipped with a 
mechanism under which the vehicle’s propul-
sion engine provides the power to operate a 
mixer drum to agitate and mix the product 
en route to the delivery site. 

‘‘(c) EXCEPTION FOR VEHICLES USED BY GOV-
ERNMENTS, ETC.—No credit shall be allowed 
under this section for any vehicle owned by 
any person at the close of a calendar year if 
such vehicle is used at any time during such 
year by— 

‘‘(1) the United States or an agency or in-
strumentality thereof, a State, a political 
subdivision of a State, or an agency or in-
strumentality of one or more States or polit-
ical subdivisions, or 

‘‘(2) an organization exempt from tax 
under section 501(a). 

‘‘(d) DENIAL OF DOUBLE BENEFIT.—The 
amount of any deduction under this subtitle 
for any tax imposed by subchapter B of chap-
ter 31 or part III of subchapter A of chapter 
32 for any taxable year shall be reduced (but 
not below zero) by the amount of the credit 
determined under this subsection for such 
taxable year. 

‘‘(e) TERMINATION.—This section shall not 
apply with respect to any calendar year after 
2004.’’. 

(b) CREDIT MADE PART OF GENERAL BUSI-
NESS CREDIT.—Subsection (b) of section 38 
(relating to general business credit), as 
amended by section 703, is amended by strik-
ing ‘‘plus’’ at the end of paragraph (23), by 
striking the period at the end of paragraph 
(24) and inserting ‘‘, plus’’, and by adding at 
the end the following new paragraph: 

‘‘(25) the commercial power takeoff vehi-
cles credit under section 45N(a).’’. 

(c) CLERICAL AMENDMENT.—The table of 
sections for subpart D of part IV of sub-
chapter A of chapter 1, as amended by sec-
tion 703, is amended by adding at the end the 
following new item: 

‘‘Sec. 45N. Commercial power takeoff vehi-
cles credit.’’. 

(d) REGULATIONS.—Not later than January 
1, 2005, the Secretary of the Treasury, in con-
sultation with the Secretary of Energy, shall 
by regulation provide for the method of de-
termining the exemption from any excise tax 
imposed under section 4041 or 4081 of the In-
ternal Revenue Code of 1986 on fuel used 
through a mechanism to power equipment 
attached to a highway vehicle as described in 
section 45N(b)(2) of such Code, as added by 
subsection (a). 

(e) EFFECTIVE DATE.—The amendments 
made by this section shall apply to taxable 
years beginning after the date of the enact-
ment of this Act. 
TITLE III—CONSERVATION AND ENERGY 

EFFICIENCY PROVISIONS 
SEC. 301. CREDIT FOR CONSTRUCTION OF NEW 

ENERGY EFFICIENT HOME. 
(a) IN GENERAL.—Subpart D of part IV of 

subchapter A of chapter 1 (relating to busi-
ness related credits), as amended by this Act, 
is amended by adding at the end the fol-
lowing new section: 
‘‘SEC. 45G. NEW ENERGY EFFICIENT HOME CRED-

IT. 
‘‘(a) IN GENERAL.—For purposes of section 

38, in the case of an eligible contractor, the 

credit determined under this section for the 
taxable year is an amount equal to the ag-
gregate adjusted bases of all energy efficient 
property installed in a qualifying new home 
during construction of such home. 

‘‘(b) LIMITATIONS.— 
‘‘(1) MAXIMUM CREDIT.— 
‘‘(A) IN GENERAL.—The credit allowed by 

this section with respect to a qualifying new 
home shall not exceed— 

‘‘(i) in the case of a 30-percent home, $1,250, 
and 

‘‘(ii) in the case of a 50-percent home, 
$2,000. 

‘‘(B) 30- OR 50-PERCENT HOME.—For purposes 
of subparagraph (A)— 

‘‘(i) 30-PERCENT HOME.—The term ‘30-per-
cent home’ means a qualifying new home 
which is certified to have a projected level of 
annual heating and cooling energy consump-
tion, measured in terms of average annual 
energy cost to the homeowner, which is at 
least 30 percent less than the annual level of 
heating and cooling energy consumption of a 
reference qualifying new home constructed 
in accordance with the standards of chapter 
4 of the 2000 International Energy Conserva-
tion Code, or a qualifying new home which is 
a manufactured home which meets the appli-
cable standards of the Energy Star program 
managed jointly by the Environmental Pro-
tection Agency and the Department of En-
ergy. 

‘‘(ii) 50-PERCENT HOME.—The term ‘50-per-
cent home’ means a qualifying new home 
which is certified to have a projected level of 
annual heating and cooling energy consump-
tion, measured in terms of average annual 
energy cost to the homeowner, which is at 
least 50 percent less than such annual level 
of heating and cooling energy consumption. 

‘‘(C) PRIOR CREDIT AMOUNTS ON SAME HOME 
TAKEN INTO ACCOUNT.—If a credit was allowed 
under subsection (a) with respect to a quali-
fying new home in 1 or more prior taxable 
years, the amount of the credit otherwise al-
lowable for the taxable year with respect to 
that home shall not exceed the amount 
under clause (i) or (ii) of subparagraph (A) 
(as the case may be), reduced by the sum of 
the credits allowed under subsection (a) with 
respect to the home for all prior taxable 
years. 

‘‘(2) COORDINATION WITH REHABILITATION 
AND ENERGY CREDITS.—For purposes of this 
section— 

‘‘(A) the basis of any property referred to 
in subsection (a) shall be reduced by that 
portion of the basis of any property which is 
attributable to the rehabilitation credit (as 
determined under section 47(a)) or to the en-
ergy percentage of energy property (as deter-
mined under section 48(a)), and 

‘‘(B) expenditures taken into account 
under either section 47 or 48(a) shall not be 
taken into account under this section. 

‘‘(c) DEFINITIONS.—For purposes of this sec-
tion— 

‘‘(1) ELIGIBLE CONTRACTOR.—The term ‘eli-
gible contractor’ means the person who con-
structed the qualifying new home, or in the 
case of a manufactured home which con-
forms to Federal Manufactured Home Con-
struction and Safety Standards (24 C.F.R. 
3280), the manufactured home producer of 
such home. 

‘‘(2) ENERGY EFFICIENT PROPERTY.—The 
term ‘energy efficient property’ means any 
energy efficient building envelope compo-
nent, and any energy efficient heating or 
cooling equipment which can, individually or 
in combination with other components, meet 
the requirements of this section. 

‘‘(3) QUALIFYING NEW HOME.—The term 
‘qualifying new home’ means a dwelling— 

‘‘(A) located in the United States, 
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‘‘(B) the construction of which is substan-

tially completed after the date of the enact-
ment of this section, and 

‘‘(C) the first use of which after construc-
tion is as a principal residence (within the 
meaning of section 121). 

‘‘(4) CONSTRUCTION.—The term ‘construc-
tion’ includes reconstruction and rehabilita-
tion. 

‘‘(5) BUILDING ENVELOPE COMPONENT.—The 
term ‘building envelope component’ means— 

‘‘(A) any insulation material or system 
which is specifically and primarily designed 
to reduce the heat loss or gain of a quali-
fying new home when installed in or on such 
home, and 

‘‘(B) exterior windows (including sky-
lights) and doors. 

‘‘(6) MANUFACTURED HOME INCLUDED.—The 
term ‘qualifying new home’ includes a manu-
factured home conforming to Federal Manu-
factured Home Construction and Safety 
Standards (24 C.F.R. 3280). 

‘‘(d) CERTIFICATION.— 
‘‘(1) METHOD OF CERTIFICATION.— 
‘‘(A) IN GENERAL.—A certification de-

scribed in subsection (b)(1)(B) shall be deter-
mined either by a component-based method 
or a performance-based method. 

‘‘(B) COMPONENT-BASED METHOD.—A compo-
nent-based method is a method which uses 
the applicable technical energy efficiency 
specifications or ratings (including product 
labeling requirements) for the energy effi-
cient building envelope component or energy 
efficient heating or cooling equipment. The 
Secretary shall, in consultation with the Ad-
ministrator of the Environmental Protection 
Agency, develop prescriptive component- 
based packages that are equivalent in energy 
performance to properties that qualify under 
subparagraph (C). 

‘‘(C) PERFORMANCE-BASED METHOD.— 
‘‘(i) IN GENERAL.—A performance-based 

method is a method which calculates pro-
jected energy usage and cost reductions in 
the qualifying new home in relation to a ref-
erence qualifying new home— 

‘‘(I) heated by the same energy source and 
heating system type, and 

‘‘(II) constructed in accordance with the 
standards of chapter 4 of the 2000 Inter-
national Energy Conservation Code. 

‘‘(ii) COMPUTER SOFTWARE.—Computer soft-
ware shall be used in support of a perform-
ance-based method certification under clause 
(i). Such software shall meet procedures and 
methods for calculating energy and cost sav-
ings in regulations promulgated by the Sec-
retary of Energy. Such regulations on the 
specifications for software and verification 
protocols shall be based on the 2001 Cali-
fornia Residential Alternative Calculation 
Method Approval Manual. 

‘‘(2) PROVIDER.—A certification described 
in subsection (b)(1)(B) shall be provided by— 

‘‘(A) in the case of a component-based 
method, a local building regulatory author-
ity, a utility, a manufactured home produc-
tion inspection primary inspection agency 
(IPIA), or a home energy rating organiza-
tion, or 

‘‘(B) in the case of a performance-based 
method, an individual recognized by an orga-
nization designated by the Secretary for 
such purposes. 

‘‘(3) FORM.— 
‘‘(A) IN GENERAL.—A certification de-

scribed in subsection (b)(1)(B) shall be made 
in writing in a manner that specifies in read-
ily verifiable fashion the energy efficient 
building envelope components and energy ef-
ficient heating or cooling equipment in-
stalled and their respective rated energy effi-
ciency performance, and in the case of a per-
formance-based method, accompanied by a 
written analysis documenting the proper ap-
plication of a permissible energy perform-

ance calculation method to the specific cir-
cumstances of such qualifying new home. 

‘‘(B) FORM PROVIDED TO BUYER.—A form 
documenting the energy efficient building 
envelope components and energy efficient 
heating or cooling equipment installed and 
their rated energy efficiency performance 
shall be provided to the buyer of the quali-
fying new home. The form shall include la-
beled R-value for insulation products, NFRC- 
labeled U-factor and Solar Heat Gain Coeffi-
cient for windows, skylights, and doors, la-
beled AFUE ratings for furnaces and boilers, 
labeled HSPF ratings for electric heat 
pumps, and labeled SEER ratings for air con-
ditioners. 

‘‘(C) RATINGS LABEL AFFIXED IN DWELL-
ING.—A permanent label documenting the 
ratings in subparagraph (B) shall be affixed 
to the front of the electrical distribution 
panel of the qualifying new home, or shall be 
otherwise permanently displayed in a readily 
inspectable location in such home. 

‘‘(4) REGULATIONS.— 
‘‘(A) IN GENERAL.—In prescribing regula-

tions under this subsection for performance- 
based certification methods, the Secretary, 
after examining the requirements for energy 
consultants and home energy ratings pro-
viders specified by the Mortgage Industry 
National Accreditation Procedures for Home 
Energy Rating Systems, shall prescribe pro-
cedures for calculating annual energy usage 
and cost reductions for heating and cooling 
and for the reporting of the results. Such 
regulations shall— 

‘‘(i) provide that any calculation proce-
dures be fuel neutral such that the same en-
ergy efficiency measures allow a qualifying 
new home to be eligible for the credit under 
this section regardless of whether such home 
uses a gas or oil furnace or boiler or an elec-
tric heat pump, and 

‘‘(ii) require that any computer software 
allow for the printing of the Federal tax 
forms necessary for the credit under this sec-
tion and for the printing of forms for disclo-
sure to the homebuyer. 

‘‘(B) PROVIDERS.—For purposes of para-
graph (2)(B), the Secretary shall establish re-
quirements for the designation of individuals 
based on the requirements for energy con-
sultants and home energy raters specified by 
the Mortgage Industry National Accredita-
tion Procedures for Home Energy Rating 
Systems. 

‘‘(e) TERMINATION.—Subsection (a) shall 
apply to qualifying new homes purchased 
during the period beginning on the date of 
the enactment of this section and ending on 
December 31, 2007.’’. 

(b) CREDIT MADE PART OF GENERAL BUSI-
NESS CREDIT.—Subsection (b) of section 38 
(relating to current year business credit), as 
amended by this Act, is amended by striking 
‘‘plus’’ at the end of paragraph (16), by strik-
ing the period at the end of paragraph (17) 
and inserting ‘‘, plus’’, and by adding at the 
end the following new paragraph: 

‘‘(18) the new energy efficient home credit 
determined under section 45G(a).’’. 

(c) DENIAL OF DOUBLE BENEFIT.—Section 
280C (relating to certain expenses for which 
credits are allowable) is amended by adding 
at the end the following new subsection: 

‘‘(d) NEW ENERGY EFFICIENT HOME EX-
PENSES.—No deduction shall be allowed for 
that portion of expenses for a qualifying new 
home otherwise allowable as a deduction for 
the taxable year which is equal to the 
amount of the credit determined for such 
taxable year under section 45G(a).’’. 

(d) LIMITATION ON CARRYBACK.—Subsection 
(d) of section 39, as amended by this Act, is 
amended by adding at the end the following 
new paragraph: 

‘‘(13) NO CARRYBACK OF NEW ENERGY EFFI-
CIENT HOME CREDIT BEFORE EFFECTIVE DATE.— 

No portion of the unused business credit for 
any taxable year which is attributable to the 
credit determined under section 45G may be 
carried back to any taxable year ending on 
or before the date of the enactment of such 
section.’’. 

(e) DEDUCTION FOR CERTAIN UNUSED BUSI-
NESS CREDITS.—Subsection (c) of section 196, 
as amended by this Act, is amended by strik-
ing ‘‘and’’ at the end of paragraph (10), by 
striking the period at the end of paragraph 
(11) and inserting ‘‘, and’’, and by adding 
after paragraph (11) the following new para-
graph: 

‘‘(12) the new energy efficient home credit 
determined under section 45G(a).’’. 

(f) CLERICAL AMENDMENT.—The table of 
sections for subpart D of part IV of sub-
chapter A of chapter 1, as amended by this 
Act, is amended by adding at the end the fol-
lowing new item: 

‘‘Sec. 45G. New energy efficient home cred-
it.’’. 

(g) EFFECTIVE DATE.—The amendments 
made by this section shall apply to taxable 
years ending after the date of the enactment 
of this Act. 
SEC. 302. CREDIT FOR ENERGY EFFICIENT APPLI-

ANCES. 
(a) IN GENERAL.—Subpart D of part IV of 

subchapter A of chapter 1 (relating to busi-
ness-related credits), as amended by this 
Act, is amended by adding at the end the fol-
lowing new section: 
‘‘SEC. 45H. ENERGY EFFICIENT APPLIANCE CRED-

IT. 
‘‘(a) GENERAL RULE.—For purposes of sec-

tion 38, the energy efficient appliance credit 
determined under this section for the taxable 
year is an amount equal to the applicable 
amount determined under subsection (b) 
with respect to the eligible production of 
qualified energy efficient appliances pro-
duced by the taxpayer during the calendar 
year ending with or within the taxable year. 

‘‘(b) APPLICABLE AMOUNT; ELIGIBLE PRO-
DUCTION.—For purposes of subsection (a)— 

‘‘(1) APPLICABLE AMOUNT.—The applicable 
amount is— 

‘‘(A) $50, in the case of— 
‘‘(i) a clothes washer which is manufac-

tured with at least a 1.26 MEF, or 
‘‘(ii) a refrigerator which consumes at least 

10 percent less kWh per year than the energy 
conservation standards for refrigerators pro-
mulgated by the Department of Energy ef-
fective July 1, 2001, and 

‘‘(B) $100, in the case of— 
‘‘(i) a clothes washer which is manufac-

tured with at least a 1.42 MEF (at least 1.5 
MEF for washers produced after 2004), or 

‘‘(ii) a refrigerator which consumes at least 
15 percent less kWh per year than such en-
ergy conservation standards. 

‘‘(2) ELIGIBLE PRODUCTION.— 
‘‘(A) IN GENERAL.—The eligible production 

of each category of qualified energy efficient 
appliances is the excess of— 

‘‘(i) the number of appliances in such cat-
egory which are produced by the taxpayer 
during such calendar year, over 

‘‘(ii) the average number of appliances in 
such category which were produced by the 
taxpayer during calendar years 2000, 2001, 
and 2002. 

‘‘(B) CATEGORIES.—For purposes of sub-
paragraph (A), the categories are— 

‘‘(i) clothes washers described in paragraph 
(1)(A)(i), 

‘‘(ii) clothes washers described in para-
graph (1)(B)(i), 

‘‘(iii) refrigerators described in paragraph 
(1)(A)(ii), and 

‘‘(iv) refrigerators described in paragraph 
(1)(B)(ii). 

‘‘(c) LIMITATION ON MAXIMUM CREDIT.— 
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‘‘(1) IN GENERAL.—The maximum amount of 

credit allowed under subsection (a) with re-
spect to a taxpayer for all taxable years 
shall be— 

‘‘(A) $30,000,000 with respect to the credit 
determined under subsection (b)(1)(A), and 

‘‘(B) $30,000,000 with respect to the credit 
determined under subsection (b)(1)(B). 

‘‘(2) LIMITATION BASED ON GROSS RE-
CEIPTS.—The credit allowed under subsection 
(a) with respect to a taxpayer for the taxable 
year shall not exceed an amount equal to 2 
percent of the average annual gross receipts 
of the taxpayer for the 3 taxable years pre-
ceding the taxable year in which the credit is 
determined. 

‘‘(3) GROSS RECEIPTS.—For purposes of this 
subsection, the rules of paragraphs (2) and (3) 
of section 448(c) shall apply. 

‘‘(d) DEFINITIONS.—For purposes of this sec-
tion— 

‘‘(1) QUALIFIED ENERGY EFFICIENT APPLI-
ANCE.—The term ‘qualified energy efficient 
appliance’ means— 

‘‘(A) a clothes washer described in subpara-
graph (A)(i) or (B)(i) of subsection (b)(1), or 

‘‘(B) a refrigerator described in subpara-
graph (A)(ii) or (B)(ii) of subsection (b)(1). 

‘‘(2) CLOTHES WASHER.—The term ‘clothes 
washer’ means a residential clothes washer, 
including a residential style coin operated 
washer. 

‘‘(3) REFRIGERATOR.—The term ‘refrig-
erator’ means an automatic defrost refrig-
erator-freezer which has an internal volume 
of at least 16.5 cubic feet. 

‘‘(4) MEF.—The term ‘MEF’ means Modi-
fied Energy Factor (as determined by the 
Secretary of Energy). 

‘‘(e) SPECIAL RULES.— 
‘‘(1) IN GENERAL.—Rules similar to the 

rules of subsections (c), (d), and (e) of section 
52 shall apply for purposes of this section. 

‘‘(2) AGGREGATION RULES.—All persons 
treated as a single employer under sub-
section (a) or (b) of section 52 or subsection 
(m) or (o) of section 414 shall be treated as 1 
person for purposes of subsection (a). 

‘‘(f) VERIFICATION.—The taxpayer shall sub-
mit such information or certification as the 
Secretary, in consultation with the Sec-
retary of Energy, determines necessary to 
claim the credit amount under subsection 
(a). 

‘‘(g) TERMINATION.—This section shall not 
apply— 

‘‘(1) with respect to refrigerators described 
in subsection (b)(1)(A)(ii) produced after De-
cember 31, 2004, and 

‘‘(2) with respect to all other qualified en-
ergy efficient appliances produced after De-
cember 31, 2006.’’. 

(b) LIMITATION ON CARRYBACK.—Section 
39(d) (relating to transition rules), as amend-
ed by this Act, is amended by adding at the 
end the following new paragraph: 

‘‘(14) NO CARRYBACK OF ENERGY EFFICIENT 
APPLIANCE CREDIT BEFORE EFFECTIVE DATE.— 
No portion of the unused business credit for 
any taxable year which is attributable to the 
energy efficient appliance credit determined 
under section 45H may be carried to a tax-
able year ending on or before the date of the 
enactment of such section.’’. 

(c) CONFORMING AMENDMENT.—Section 38(b) 
(relating to general business credit), as 
amended by this Act, is amended by striking 
‘‘plus’’ at the end of paragraph (17), by strik-
ing the period at the end of paragraph (18) 
and inserting ‘‘, plus’’, and by adding at the 
end the following new paragraph: 

‘‘(19) the energy efficient appliance credit 
determined under section 45H(a).’’. 

(d) CLERICAL AMENDMENT.—The table of 
sections for subpart D of part IV of sub-
chapter A of chapter 1, as amended by this 
Act, is amended by adding at the end the fol-
lowing new item: 

‘‘Sec. 45H. Energy efficient appliance cred-
it.’’. 

(e) EFFECTIVE DATE.—The amendments 
made by this section shall apply to appli-
ances produced after the date of the enact-
ment of this Act, in taxable years ending 
after such date. 
SEC. 303. CREDIT FOR RESIDENTIAL ENERGY EF-

FICIENT PROPERTY. 

(a) IN GENERAL.—Subpart A of part IV of 
subchapter A of chapter 1 (relating to non-
refundable personal credits) is amended by 
inserting after section 25B the following new 
section: 
‘‘SEC. 25C. RESIDENTIAL ENERGY EFFICIENT 

PROPERTY. 

‘‘(a) ALLOWANCE OF CREDIT.—In the case of 
an individual, there shall be allowed as a 
credit against the tax imposed by this chap-
ter for the taxable year an amount equal to 
the sum of— 

‘‘(1) 15 percent of the qualified photo-
voltaic property expenditures made by the 
taxpayer during such year, 

‘‘(2) 15 percent of the qualified solar water 
heating property expenditures made by the 
taxpayer during such year, 

‘‘(3) 30 percent of the qualified fuel cell 
property expenditures made by the taxpayer 
during such year, 

‘‘(4) 30 percent of the qualified wind energy 
property expenditures made by the taxpayer 
during such year, and 

‘‘(5) the sum of the qualified Tier 2 energy 
efficient building property expenditures 
made by the taxpayer during such year. 

‘‘(b) LIMITATIONS.— 
‘‘(1) MAXIMUM CREDIT.—The credit allowed 

under subsection (a) shall not exceed— 
‘‘(A) $2,000 for property described in sub-

section (d)(1), 
‘‘(B) $2,000 for property described in sub-

section (d)(2), 
‘‘(C) $1,000 for each kilowatt of capacity of 

property described in subsection (d)(4), 
‘‘(D) $2,000 for property described in sub-

section (d)(5), and 
‘‘(E) for property described in subsection 

(d)(6)— 
‘‘(i) $75 for each electric heat pump water 

heater, 
‘‘(ii) $250 for each electric heat pump, 
‘‘(iii) $250 for each advanced natural gas 

furnace, 
‘‘(iv) $250 for each central air conditioner, 
‘‘(v) $75 for each natural gas water heater, 

and 
‘‘(vi) $250 for each geothermal heat pump. 
‘‘(2) SAFETY CERTIFICATIONS.—No credit 

shall be allowed under this section for an 
item of property unless— 

‘‘(A) in the case of solar water heating 
property, such property is certified for per-
formance and safety by the non-profit Solar 
Rating Certification Corporation or a com-
parable entity endorsed by the government 
of the State in which such property is in-
stalled, 

‘‘(B) in the case of a photovoltaic property, 
a fuel cell property, or a wind energy prop-
erty, such property meets appropriate fire 
and electric code requirements, and 

‘‘(C) in the case of property described in 
subsection (d)(6), such property meets the 
performance and quality standards, and the 
certification requirements (if any), which— 

‘‘(i) have been prescribed by the Secretary 
by regulations (after consultation with the 
Secretary of Energy or the Administrator of 
the Environmental Protection Agency, as 
appropriate), 

‘‘(ii) in the case of the energy efficiency 
ratio (EER)— 

‘‘(I) require measurements to be based on 
published data which is tested by manufac-
turers at 95 degrees Fahrenheit, and 

‘‘(II) do not require ratings to be based on 
certified data of the Air Conditioning and 
Refrigeration Institute, and 

‘‘(iii) are in effect at the time of the acqui-
sition of the property. 

‘‘(c) CARRYFORWARD OF UNUSED CREDIT.—If 
the credit allowable under subsection (a) ex-
ceeds the limitation imposed by section 26(a) 
for such taxable year reduced by the sum of 
the credits allowable under this subpart 
(other than this section and section 25D), 
such excess shall be carried to the suc-
ceeding taxable year and added to the credit 
allowable under subsection (a) for such suc-
ceeding taxable year. 

‘‘(d) DEFINITIONS.—For purposes of this sec-
tion— 

‘‘(1) QUALIFIED SOLAR WATER HEATING PROP-
ERTY EXPENDITURE.—The term ‘qualified 
solar water heating property expenditure’ 
means an expenditure for property to heat 
water for use in a dwelling unit located in 
the United States and used as a residence by 
the taxpayer if at least half of the energy 
used by such property for such purpose is de-
rived from the sun. 

‘‘(2) QUALIFIED PHOTOVOLTAIC PROPERTY EX-
PENDITURE.—The term ‘qualified photo-
voltaic property expenditure’ means an ex-
penditure for property that uses solar energy 
to generate electricity for use in such a 
dwelling unit. 

‘‘(3) SOLAR PANELS.—No expenditure relat-
ing to a solar panel or other property in-
stalled as a roof (or portion thereof) shall 
fail to be treated as property described in 
paragraph (1) or (2) solely because it con-
stitutes a structural component of the struc-
ture on which it is installed. 

‘‘(4) QUALIFIED FUEL CELL PROPERTY EX-
PENDITURE.—The term ‘qualified fuel cell 
property expenditure’ means an expenditure 
for qualified fuel cell property (as defined in 
section 48(a)(4)) installed on or in connection 
with such a dwelling unit. 

‘‘(5) QUALIFIED WIND ENERGY PROPERTY EX-
PENDITURE.—The term ‘qualified wind energy 
property expenditure’ means an expenditure 
for property which uses wind energy to gen-
erate electricity for use in such a dwelling 
unit. 

‘‘(6) QUALIFIED TIER 2 ENERGY EFFICIENT 
BUILDING PROPERTY EXPENDITURE.— 

‘‘(A) IN GENERAL.—The term ‘qualified Tier 
2 energy efficient building property expendi-
ture’ means an expenditure for any Tier 2 en-
ergy efficient building property. 

‘‘(B) TIER 2 ENERGY EFFICIENT BUILDING 
PROPERTY.—The term ‘Tier 2 energy efficient 
building property’ means— 

‘‘(i) an electric heat pump water heater 
which yields an energy factor of at least 1.7 
in the standard Department of Energy test 
procedure, 

‘‘(ii) an electric heat pump which has a 
heating seasonal performance factor (HSPF) 
of at least 9, a seasonal energy efficiency 
ratio (SEER) of at least 15, and an energy ef-
ficiency ratio (EER) of at least 12.5, 

‘‘(iii) an advanced natural gas furnace 
which achieves at least 95 percent annual 
fuel utilization efficiency (AFUE), 

‘‘(iv) a central air conditioner which has a 
seasonal energy efficiency ratio (SEER) of at 
least 15 and an energy efficiency ratio (EER) 
of at least 12.5, 

‘‘(v) a natural gas water heater which has 
an energy factor of at least 0.80 in the stand-
ard Department of Energy test procedure, 
and 

‘‘(vi) a geothermal heat pump which has an 
energy efficiency ratio (EER) of at least 21. 

‘‘(7) LABOR COSTS.—Expenditures for labor 
costs properly allocable to the onsite prepa-
ration, assembly, or original installation of 
the property described in paragraph (1), (2), 
(4), (5), or (6) and for piping or wiring to 
interconnect such property to the dwelling 
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unit shall be taken into account for purposes 
of this section. 

‘‘(8) SWIMMING POOLS, ETC., USED AS STOR-
AGE MEDIUM.—Expenditures which are prop-
erly allocable to a swimming pool, hot tub, 
or any other energy storage medium which 
has a function other than the function of 
such storage shall not be taken into account 
for purposes of this section. 

‘‘(e) SPECIAL RULES.—For purposes of this 
section— 

‘‘(1) DOLLAR AMOUNTS IN CASE OF JOINT OC-
CUPANCY.—In the case of any dwelling unit 
which is jointly occupied and used during 
any calendar year as a residence by 2 or 
more individuals the following shall apply: 

‘‘(A) The amount of the credit allowable, 
under subsection (a) by reason of expendi-
tures (as the case may be) made during such 
calendar year by any of such individuals 
with respect to such dwelling unit shall be 
determined by treating all of such individ-
uals as 1 taxpayer whose taxable year is such 
calendar year. 

‘‘(B) There shall be allowable, with respect 
to such expenditures to each of such individ-
uals, a credit under subsection (a) for the 
taxable year in which such calendar year 
ends in an amount which bears the same 
ratio to the amount determined under sub-
paragraph (A) as the amount of such expend-
itures made by such individual during such 
calendar year bears to the aggregate of such 
expenditures made by all of such individuals 
during such calendar year. 

‘‘(2) TENANT-STOCKHOLDER IN COOPERATIVE 
HOUSING CORPORATION.—In the case of an in-
dividual who is a tenant-stockholder (as de-
fined in section 216) in a cooperative housing 
corporation (as defined in such section), such 
individual shall be treated as having made 
his tenant-stockholder’s proportionate share 
(as defined in section 216(b)(3)) of any ex-
penditures of such corporation. 

‘‘(3) CONDOMINIUMS.— 
‘‘(A) IN GENERAL.—In the case of an indi-

vidual who is a member of a condominium 
management association with respect to a 
condominium which the individual owns, 
such individual shall be treated as having 
made the individual’s proportionate share of 
any expenditures of such association. 

‘‘(B) CONDOMINIUM MANAGEMENT ASSOCIA-
TION.—For purposes of this paragraph, the 
term ‘condominium management associa-
tion’ means an organization which meets the 
requirements of paragraph (1) of section 
528(c) (other than subparagraph (E) thereof) 
with respect to a condominium project sub-
stantially all of the units of which are used 
as residences. 

‘‘(4) ALLOCATION IN CERTAIN CASES.—Except 
in the case of qualified wind energy property 
expenditures, if less than 80 percent of the 
use of an item is for nonbusiness purposes, 
only that portion of the expenditures for 
such item which is properly allocable to use 
for nonbusiness purposes shall be taken into 
account. 

‘‘(5) WHEN EXPENDITURE MADE; AMOUNT OF 
EXPENDITURE.— 

‘‘(A) IN GENERAL.—Except as provided in 
subparagraph (B), an expenditure with re-
spect to an item shall be treated as made 
when the original installation of the item is 
completed. 

‘‘(B) EXPENDITURES PART OF BUILDING CON-
STRUCTION.—In the case of an expenditure in 
connection with the construction or recon-
struction of a structure, such expenditure 
shall be treated as made when the original 
use of the constructed or reconstructed 
structure by the taxpayer begins. 

‘‘(C) AMOUNT.—The amount of any expendi-
ture shall be the cost thereof. 

‘‘(6) PROPERTY FINANCED BY SUBSIDIZED EN-
ERGY FINANCING.—For purposes of deter-
mining the amount of expenditures made by 

any individual with respect to any dwelling 
unit, there shall not be taken in to account 
expenditures which are made from subsidized 
energy financing (as defined in section 
48(a)(5)(C)). 

‘‘(f) BASIS ADJUSTMENTS.—For purposes of 
this subtitle, if a credit is allowed under this 
section for any expenditure with respect to 
any property, the increase in the basis of 
such property which would (but for this sub-
section) result from such expenditure shall 
be reduced by the amount of the credit so al-
lowed. 

‘‘(g) TERMINATION.—The credit allowed 
under this section shall not apply to expendi-
tures after December 31, 2007.’’. 

(b) CREDIT ALLOWED AGAINST REGULAR TAX 
AND ALTERNATIVE MINIMUM TAX.— 

(1) IN GENERAL.—Section 25C(b), as added 
by subsection (a), is amended by adding at 
the end the following new paragraph: 

‘‘(3) LIMITATION BASED ON AMOUNT OF TAX.— 
The credit allowed under subsection (a) for 
the taxable year shall not exceed the excess 
of— 

‘‘(A) the sum of the regular tax liability 
(as defined in section 26(b)) plus the tax im-
posed by section 55, over 

‘‘(B) the sum of the credits allowable under 
this subpart (other than this section and sec-
tion 25D) and section 27 for the taxable 
year.’’. 

(2) CONFORMING AMENDMENTS.— 
(A) Section 25C(c), as added by subsection 

(a), is amended by striking ‘‘section 26(a) for 
such taxable year reduced by the sum of the 
credits allowable under this subpart (other 
than this section and section 25D)’’ and in-
serting ‘‘subsection (b)(3)’’. 

(B) Section 23(b)(4)(B) is amended by in-
serting ‘‘and section 25C’’ after ‘‘this sec-
tion’’. 

(C) Section 24(b)(3)(B) is amended by strik-
ing ‘‘23 and 25B’’ and inserting ‘‘23, 25B, and 
25C’’. 

(D) Section 25(e)(1)(C) is amended by in-
serting ‘‘25C,’’ after ‘‘25B,’’. 

(E) Section 25B(g)(2) is amended by strik-
ing ‘‘section 23’’ and inserting ‘‘sections 23 
and 25C’’. 

(F) Section 26(a)(1) is amended by striking 
‘‘and 25B’’ and inserting ‘‘25B, and 25C’’. 

(G) Section 904(h) is amended by striking 
‘‘and 25B’’ and inserting ‘‘25B, and 25C’’. 

(H) Section 1400C(d) is amended by striking 
‘‘and 25B’’ and inserting ‘‘25B, and 25C’’. 

(c) ADDITIONAL CONFORMING AMEND-
MENTS.— 

(1) Section 23(c), as in effect for taxable 
years beginning before January 1, 2004, is 
amended by striking ‘‘section 1400C’’ and in-
serting ‘‘sections 25C and 1400C’’. 

(2) Section 25(e)(1)(C), as in effect for tax-
able years beginning before January 1, 2004, 
is amended by inserting ‘‘, 25Cs,’’ after ‘‘sec-
tions 23’’. 

(3) Subsection (a) of section 1016, as amend-
ed by this Act, is amended by striking ‘‘and’’ 
at the end of paragraph (29), by striking the 
period at the end of paragraph (30) and in-
serting ‘‘, and’’, and by adding at the end the 
following new paragraph: 

‘‘(31) to the extent provided in section 
25C(f), in the case of amounts with respect to 
which a credit has been allowed under sec-
tion 25C.’’. 

(4) Section 1400C(d), as in effect for taxable 
years beginning before January 1, 2004, is 
amended by inserting ‘‘and section 25C’’ 
after ‘‘this section’’. 

(5) The table of sections for subpart A of 
part IV of subchapter A of chapter 1 is 
amended by inserting after the item relating 
to section 25B the following new item: 

‘‘Sec. 25C. Residential energy efficient prop-
erty.’’. 

(d) EFFECTIVE DATES.— 

(1) IN GENERAL.—Except as provided by 
paragraph (2), the amendments made by this 
section shall apply to expenditures after the 
date of the enactment of this Act, in taxable 
years ending after such date. 

(2) SUBSECTION (b).—The amendments made 
by subsection (b) shall apply to taxable years 
beginning after December 31, 2003. 
SEC. 304. CREDIT FOR BUSINESS INSTALLATION 

OF QUALIFIED FUEL CELLS AND 
STATIONARY MICROTURBINE 
POWER PLANTS. 

(a) IN GENERAL.—Subparagraph (A) of sec-
tion 48(a)(3) (defining energy property) is 
amended by striking ‘‘or’’ at the end of 
clause (i), by adding ‘‘or’’ at the end of 
clause (ii), and by inserting after clause (ii) 
the following new clause: 

‘‘(iii) qualified fuel cell property or quali-
fied microturbine property,’’. 

(b) QUALIFIED FUEL CELL PROPERTY; QUALI-
FIED MICROTURBINE PROPERTY.—Subsection 
(a) of section 48 is amended by redesignating 
paragraphs (4) and (5) as paragraphs (5) and 
(6), respectively, and by inserting after para-
graph (3) the following new paragraph: 

‘‘(4) QUALIFIED FUEL CELL PROPERTY; QUALI-
FIED MICROTURBINE PROPERTY.—For purposes 
of this subsection— 

‘‘(A) QUALIFIED FUEL CELL PROPERTY.— 
‘‘(i) IN GENERAL.—The term ‘qualified fuel 

cell property’ means a fuel cell power plant 
that— 

‘‘(I) generates at least 0.5 kilowatt of elec-
tricity using an electrochemical process, and 

‘‘(II) has an electricity-only generation ef-
ficiency greater than 30 percent. 

‘‘(ii) LIMITATION.—In the case of qualified 
fuel cell property placed in service during 
the taxable year, the credit determined 
under paragraph (1) for such year with re-
spect to such property shall not exceed an 
amount equal to the lesser of— 

‘‘(I) 30 percent of the basis of such prop-
erty, or 

‘‘(II) $500 for each 0.5 kilowatt of capacity 
of such property. 

‘‘(iii) FUEL CELL POWER PLANT.—The term 
‘fuel cell power plant’ means an integrated 
system comprised of a fuel cell stack assem-
bly and associated balance of plant compo-
nents that converts a fuel into electricity 
using electrochemical means. 

‘‘(iv) TERMINATION.—Such term shall not 
include any property placed in service after 
December 31, 2007. 

‘‘(B) QUALIFIED MICROTURBINE PROPERTY.— 
‘‘(i) IN GENERAL.—The term ‘‘qualified 

microturbine property’ means a stationary 
microturbine power plant which has an elec-
tricity-only generation efficiency not less 
than 26 percent at International Standard 
Organization conditions. 

‘‘(ii) LIMITATION.—In the case of qualified 
microturbine property placed in service dur-
ing the taxable year, the credit determined 
under paragraph (1) for such year with re-
spect to such property shall not exceed an 
amount equal to the lesser of— 

‘‘(I) 10 percent of the basis of such prop-
erty, or 

‘‘(II) $200 for each kilowatt of capacity of 
such property. 

‘‘(iii) STATIONARY MICROTURBINE POWER 
PLANT.—The term ‘stationary microturbine 
power plant means a system comprising of a 
rotary engine which is actuated by the aero-
dynamic reaction or impulse or both on ra-
dial or axial curved full-circumferential-ad-
mission airfoils on a central axial rotating 
spindle. Such system— 

‘‘(I) commonly includes an air compressor, 
combustor, gas pathways which lead com-
pressed air to the combustor and which lead 
hot combusted gases from the combustor to 
1 or more rotating turbine spools, which in 
turn drive the compressor and power output 
shaft, 
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‘‘(II) includes a fuel compressor, 

recuperator/regenerator, generator or alter-
nator, integrated combined cycle equipment, 
cooling-heating-and-power equipment, sound 
attenuation apparatus, and power condi-
tioning equipment, and 

‘‘(III) includes all secondary components 
located between the existing infrastructure 
for fuel delivery and the existing infrastruc-
ture for power distribution, including equip-
ment and controls for meeting relevant 
power standards, such as voltage, frequency, 
and power factors. 

‘‘(iv) TERMINATION.—Such term shall not 
include any property placed in service after 
December 31, 2006.’’. 

(c) LIMITATION.—Section 48(a)(2)(A) (relat-
ing to energy percentage) is amended to read 
as follows: 

‘‘(A) IN GENERAL.—The energy percentage 
is— 

‘‘(i) in the case of qualified fuel cell prop-
erty, 30 percent, and 

‘‘(ii) in the case of any other energy prop-
erty, 10 percent.’’. 

(d) CONFORMING AMENDMENTS.— 
(A) Section 29(b)(3)(A)(i)(III) is amended by 

striking ‘‘section 48(a)(4)(C)’’ and inserting 
‘‘section 48(a)(5)(C)’’. 

(B) Section 48(a)(1) is amended by inserting 
‘‘except as provided in subparagraph (A)(ii) 
or (B)(ii) of paragraph (4),’’ before ‘‘the en-
ergy’’. 

(e) EFFECTIVE DATE.—The amendments 
made by this subsection shall apply to prop-
erty placed in service after the date of the 
enactment of this Act, in taxable years end-
ing after such date, under rules similar to 
the rules of section 48(m) of the Internal 
Revenue Code of 1986 (as in effect on the day 
before the date of the enactment of the Rev-
enue Reconciliation Act of 1990). 
SEC. 305. ENERGY EFFICIENT COMMERCIAL 

BUILDINGS DEDUCTION. 
(a) IN GENERAL.—Part VI of subchapter B 

of chapter 1 is amended by inserting after 
section 179A the following new section: 
‘‘SEC. 179B. ENERGY EFFICIENT COMMERCIAL 

BUILDINGS DEDUCTION. 
‘‘(a) IN GENERAL.—There shall be allowed 

as a deduction for the taxable year an 
amount equal to the energy efficient com-
mercial building property expenditures made 
by a taxpayer for the taxable year. 

‘‘(b) MAXIMUM AMOUNT OF DEDUCTION.—The 
amount of energy efficient commercial 
building property expenditures taken into 
account under subsection (a) shall not exceed 
an amount equal to the product of— 

‘‘(1) $2.25, and 
‘‘(2) the square footage of the building with 

respect to which the expenditures are made. 
‘‘(c) YEAR DEDUCTION ALLOWED.—The de-

duction under subsection (a) shall be allowed 
in the taxable year in which the construc-
tion of the building is completed. 

‘‘(d) ENERGY EFFICIENT COMMERCIAL BUILD-
ING PROPERTY EXPENDITURES.—For purposes 
of this section— 

‘‘(1) IN GENERAL.—The term ‘energy effi-
cient commercial building property expendi-
tures’ means an amount paid or incurred for 
energy efficient commercial building prop-
erty installed on or in connection with new 
construction or reconstruction of property— 

‘‘(A) for which depreciation is allowable 
under section 167, 

‘‘(B) which is located in the United States, 
and 

‘‘(C) the construction or erection of which 
is completed by the taxpayer. 

Such property includes all residential rental 
property, including low-rise multifamily 
structures and single family housing prop-
erty which is not within the scope of Stand-
ard 90.1–1999 (described in paragraph (2)). 
Such term includes expenditures for labor 

costs properly allocable to the onsite prepa-
ration, assembly, or original installation of 
the property. 

‘‘(2) ENERGY EFFICIENT COMMERCIAL BUILD-
ING PROPERTY.—For purposes of paragraph 
(1)— 

‘‘(A) IN GENERAL.—The term ‘energy effi-
cient commercial building property’ means 
any property which reduces total annual en-
ergy and power costs with respect to the 
lighting, heating, cooling, ventilation, and 
hot water supply systems of the building by 
50 percent or more in comparison to a ref-
erence building which meets the require-
ments of Standard 90.1–1999 of the American 
Society of Heating, Refrigerating, and Air 
Conditioning Engineers and the Illuminating 
Engineering Society of North America using 
methods of calculation under subparagraph 
(B) and certified by qualified professionals as 
provided under paragraph (5). 

‘‘(B) METHODS OF CALCULATION.—The Sec-
retary, in consultation with the Secretary of 
Energy, shall promulgate regulations which 
describe in detail methods for calculating 
and verifying energy and power consumption 
and cost, taking into consideration the pro-
visions of the 2001 California Nonresidential 
Alternative Calculation Method Approval 
Manual. These regulations shall meet the 
following requirements: 

‘‘(i) In calculating tradeoffs and energy 
performance, the regulations shall prescribe 
the costs per unit of energy and power, such 
as kilowatt hour, kilowatt, gallon of fuel oil, 
and cubic foot or Btu of natural gas, which 
may be dependent on time of usage. 

‘‘(ii) The calculational methodology shall 
require that compliance be demonstrated for 
a whole building. If some systems of the 
building, such as lighting, are designed later 
than other systems of the building, the 
method shall provide that either— 

‘‘(I) the expenses taken into account under 
paragraph (1) shall not occur until the date 
designs for all energy-using systems of the 
building are completed, 

‘‘(II) the energy performance of all systems 
and components not yet designed shall be as-
sumed to comply minimally with the re-
quirements of such Standard 90.1–1999, or 

‘‘(III) the expenses taken into account 
under paragraph (1) shall be a fraction of 
such expenses based on the performance of 
less than all energy-using systems in accord-
ance with clause (iii). 

‘‘(iii) The expenditures in connection with 
the design of subsystems in the building, 
such as the envelope, the heating, ventila-
tion, air conditioning and water heating sys-
tem, and the lighting system shall be allo-
cated to the appropriate building subsystem 
based on system-specific energy cost savings 
targets in regulations promulgated by the 
Secretary of Energy which are equivalent, 
using the calculation methodology, to the 
whole building requirement of 50 percent 
savings. 

‘‘(iv) The calculational methods under this 
subparagraph need not comply fully with 
section 11 of such Standard 90.1–1999. 

‘‘(v) The calculational methods shall be 
fuel neutral, such that the same energy effi-
ciency features shall qualify a building for 
the deduction under this subsection regard-
less of whether the heating source is a gas or 
oil furnace or an electric heat pump. 

‘‘(vi) The calculational methods shall pro-
vide appropriate calculated energy savings 
for design methods and technologies not oth-
erwise credited in either such Standard 90.1– 
1999 or in the 2001 California Nonresidential 
Alternative Calculation Method Approval 
Manual, including the following: 

‘‘(I) Natural ventilation. 
‘‘(II) Evaporative cooling. 

‘‘(III) Automatic lighting controls such as 
occupancy sensors, photocells, and time-
clocks. 

‘‘(IV) Daylighting. 
‘‘(V) Designs utilizing semi-conditioned 

spaces that maintain adequate comfort con-
ditions without air conditioning or without 
heating. 

‘‘(VI) Improved fan system efficiency, in-
cluding reductions in static pressure. 

‘‘(VII) Advanced unloading mechanisms for 
mechanical cooling, such as multiple or vari-
able speed compressors. 

‘‘(VIII) The calculational methods may 
take into account the extent of commis-
sioning in the building, and allow the tax-
payer to take into account measured per-
formance that exceeds typical performance. 

‘‘(C) COMPUTER SOFTWARE.— 
‘‘(i) IN GENERAL.—Any calculation under 

this paragraph shall be prepared by qualified 
computer software. 

‘‘(ii) QUALIFIED COMPUTER SOFTWARE.—For 
purposes of this subparagraph, the term 
‘qualified computer software’ means soft-
ware— 

‘‘(I) for which the software designer has 
certified that the software meets all proce-
dures and detailed methods for calculating 
energy and power consumption and costs as 
required by the Secretary, 

‘‘(II) which provides such forms as required 
to be filed by the Secretary in connection 
with energy efficiency of property and the 
deduction allowed under this subsection, and 

‘‘(III) which provides a notice form which 
summarizes the energy efficiency features of 
the building and its projected annual energy 
costs. 

‘‘(3) ALLOCATION OF DEDUCTION FOR PUBLIC 
PROPERTY.—In the case of energy efficient 
commercial building property installed on or 
in public property, the Secretary shall pro-
mulgate a regulation to allow the allocation 
of the deduction to the person primarily re-
sponsible for designing the property in lieu 
of the public entity which is the owner of 
such property. Such person shall be treated 
as the taxpayer for purposes of this sub-
section. 

‘‘(4) NOTICE TO OWNER.—The qualified indi-
vidual shall provide an explanation to the 
owner of the building regarding the energy 
efficiency features of the building and its 
projected annual energy costs as provided in 
the notice under paragraph (2)(C)(ii)(III). 

‘‘(5) CERTIFICATION.— 
‘‘(A) IN GENERAL.—Except as provided in 

this paragraph, the Secretary shall prescribe 
procedures for the inspection and testing for 
compliance of buildings that are comparable, 
given the difference between commercial and 
residential buildings, to the requirements in 
the Mortgage Industry National Accredita-
tion Procedures for Home Energy Rating 
Systems. 

‘‘(B) QUALIFIED INDIVIDUALS.—Individuals 
qualified to determine compliance shall be 
only those individuals who are recognized by 
an organization certified by the Secretary 
for such purposes. The Secretary may qual-
ify a Home Ratings Systems Organization, a 
local building code agency, a State or local 
energy office, a utility, or any other organi-
zation which meets the requirements pre-
scribed under this section. 

‘‘(C) PROFICIENCY OF QUALIFIED INDIVID-
UALS.—The Secretary shall consult with non-
profit organizations and State agencies with 
expertise in energy efficiency calculations 
and inspections to develop proficiency tests 
and training programs to qualify individuals 
to determine compliance. 

‘‘(e) BASIS REDUCTION.—For purposes of 
this subtitle, if a deduction is allowed under 
this section with respect to any energy effi-
cient commercial building property, the 
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basis of such property shall be reduced by 
the amount of the deduction so allowed. 

‘‘(f) REGULATIONS.—The Secretary shall 
promulgate such regulations as necessary to 
take into account new technologies regard-
ing energy efficiency and renewable energy 
for purposes of determining energy efficiency 
and savings under this section. 

‘‘(g) TERMINATION.—This section shall not 
apply with respect to any energy efficient 
commercial building property expenditures 
in connection with property— 

‘‘(1) the plans for which are not certified 
under subsection (d)(5) on or before Decem-
ber 31, 2007, and 

‘‘(2) the construction of which is not com-
pleted on or before December 31, 2009.’’. 

(b) CONFORMING AMENDMENTS.— 
(1) Section 1016(a), as amended by this Act, 

is amended by striking ‘‘and’’ at the end of 
paragraph (30), by striking the period at the 
end of paragraph (31) and inserting ‘‘, and’’, 
and by adding at the end the following new 
paragraph: 

‘‘(32) to the extent provided in section 
179B(e).’’. 

(2) Section 1245(a) is amended by inserting 
‘‘179B,’’ after ‘‘179A,’’ both places it appears 
in paragraphs (2)(C) and (3)(C). 

(3) Section 1250(b)(3) is amended by insert-
ing before the period at the end of the first 
sentence ‘‘or by section 179B’’. 

(4) Section 263(a)(1) is amended by striking 
‘‘or’’ at the end of subparagraph (G), by 
striking the period at the end of subpara-
graph (H) and inserting ‘‘, or’’, and by insert-
ing after subparagraph (H) the following new 
subparagraph: 

‘‘(I) expenditures for which a deduction is 
allowed under section 179B.’’. 

(5) Section 312(k)(3)(B) is amended by 
striking ‘‘or 179A’’ each place it appears in 
the heading and text and inserting ‘‘, 179A, 
or 179B’’. 

(c) CLERICAL AMENDMENT.—The table of 
sections for part VI of subchapter B of chap-
ter 1 is amended by inserting after section 
179A the following new item: 

‘‘Sec. 179B. Energy efficient commercial 
buildings deduction.’’. 

(d) EFFECTIVE DATE.—The amendments 
made by this section shall apply to taxable 
years beginning after the date of the enact-
ment of this Act. 
SEC. 306. ALLOWANCE OF DEDUCTION FOR 

QUALIFIED NEW OR RETROFITTED 
ENERGY MANAGEMENT DEVICES. 

(a) IN GENERAL.—Part VI of subchapter B 
of chapter 1 (relating to itemized deductions 
for individuals and corporations), as amend-
ed by this Act, is amended by inserting after 
section 179B the following new section: 
‘‘SEC. 179C. DEDUCTION FOR QUALIFIED NEW OR 

RETROFITTED ENERGY MANAGE-
MENT DEVICES. 

‘‘(a) ALLOWANCE OF DEDUCTION.—In the 
case of a taxpayer who is a supplier of elec-
tric energy or natural gas or a provider of 
electric energy or natural gas services, there 
shall be allowed as a deduction an amount 
equal to the cost of each qualified energy 
management device placed in service during 
the taxable year. 

‘‘(b) MAXIMUM DEDUCTION.—The deduction 
allowed by this section with respect to each 
qualified energy management device shall 
not exceed $30. 

‘‘(c) QUALIFIED ENERGY MANAGEMENT DE-
VICE.—The term ‘qualified energy manage-
ment device’ means any tangible property to 
which section 168 applies if such property is 
a meter or metering device— 

‘‘(1) which is acquired and used by the tax-
payer to enable consumers to manage their 
purchase or use of electricity or natural gas 
in response to energy price and usage sig-
nals, and 

‘‘(2) which permits reading of energy price 
and usage signals on at least a daily basis. 

‘‘(d) PROPERTY USED OUTSIDE THE UNITED 
STATES NOT QUALIFIED.—No deduction shall 
be allowed under subsection (a) with respect 
to property which is used predominantly 
outside the United States or with respect to 
the portion of the cost of any property taken 
into account under section 179. 

‘‘(e) BASIS REDUCTION.— 
‘‘(1) IN GENERAL.—For purposes of this 

title, the basis of any property shall be re-
duced by the amount of the deduction with 
respect to such property which is allowed by 
subsection (a). 

‘‘(2) ORDINARY INCOME RECAPTURE.—For 
purposes of section 1245, the amount of the 
deduction allowable under subsection (a) 
with respect to any property that is of a 
character subject to the allowance for depre-
ciation shall be treated as a deduction al-
lowed for depreciation under section 167.’’. 

(b) CONFORMING AMENDMENTS.— 
(1) Section 263(a)(1), as amended by this 

Act, is amended by striking ‘‘or’’ at the end 
of subparagraph (H), by striking the period 
at the end of subparagraph (I) and inserting 
‘‘, or’’, and by inserting after subparagraph 
(I) the following new subparagraph: 

‘‘(J) expenditures for which a deduction is 
allowed under section 179C.’’. 

(2) Section 312(k)(3)(B), as amended by this 
Act, is amended by striking ‘‘or 179B’’ each 
place it appears in the heading and text and 
inserting ‘‘, 179B, or 179C’’. 

(3) Section 1016(a), as amended by this Act, 
is amended by striking ‘‘and’’ at the end of 
paragraph (31), by striking the period at the 
end of paragraph (32) and inserting ‘‘, and’’, 
and by adding at the end the following new 
paragraph: 

‘‘(33) to the extent provided in section 
179C(e)(1).’’. 

(4) Section 1245(a), as amended by this Act, 
is amended by inserting ‘‘179C,’’ after 
‘‘179B,’’ both places it appears in paragraphs 
(2)(C) and (3)(C). 

(5) The table of contents for subpart B of 
part IV of subchapter A of chapter 1, as 
amended by this Act, is amended by insert-
ing after the item relating to section 179B 
the following new item: 

‘‘Sec. 179C. Deduction for qualified new or 
retrofitted energy management 
devices.’’. 

(c) EFFECTIVE DATE.—The amendments 
made by this section shall apply to qualified 
energy management devices placed in service 
after the date of the enactment of this Act, 
in taxable years ending after such date. 
SEC. 307. THREE-YEAR APPLICABLE RECOVERY 

PERIOD FOR DEPRECIATION OF 
QUALIFIED ENERGY MANAGEMENT 
DEVICES. 

(a) IN GENERAL.—Subparagraph (A) of sec-
tion 168(e)(3) (relating to classification of 
property) is amended by striking ‘‘and’’ at 
the end of clause (ii), by striking the period 
at the end of clause (iii) and inserting ‘‘, 
and’’, and by adding at the end the following 
new clause: 

‘‘(iv) any qualified energy management de-
vice.’’. 

(b) DEFINITION OF QUALIFIED ENERGY MAN-
AGEMENT DEVICE.—Section 168(i) (relating to 
definitions and special rules) is amended by 
inserting at the end the following new para-
graph: 

‘‘(15) QUALIFIED ENERGY MANAGEMENT DE-
VICE.—The term ‘qualified energy manage-
ment device’ means any qualified energy 
management device as defined in section 
179C(c) which is placed in service by a tax-
payer who is a supplier of electric energy or 
natural gas or a provider of electric energy 
or natural gas services.’’. 

(c) EFFECTIVE DATE.—The amendments 
made by this section shall apply to property 

placed in service after the date of the enact-
ment of this Act, in taxable years ending 
after such date. 
SEC. 308. ENERGY CREDIT FOR COMBINED HEAT 

AND POWER SYSTEM PROPERTY. 

(a) IN GENERAL.—Subparagraph (A) of sec-
tion 48(a)(3) (defining energy property), as 
amended by this Act, is amended by striking 
‘‘or’’ at the end of clause (ii), by adding ‘‘or’’ 
at the end of clause (iii), and by inserting 
after clause (iii) the following new clause: 

‘‘(iv) combined heat and power system 
property,’’. 

(b) COMBINED HEAT AND POWER SYSTEM 
PROPERTY.—Subsection (a) of section 48, as 
amended by this Act, is amended by redesig-
nating paragraphs (5) and (6) as paragraphs 
(6) and (7), respectively, and by inserting 
after paragraph (4) the following new para-
graph: 

‘‘(5) COMBINED HEAT AND POWER SYSTEM 
PROPERTY.—For purposes of this subsection— 

‘‘(A) COMBINED HEAT AND POWER SYSTEM 
PROPERTY.—The term ‘combined heat and 
power system property’ means property com-
prising a system— 

‘‘(i) which uses the same energy source for 
the simultaneous or sequential generation of 
electrical power, mechanical shaft power, or 
both, in combination with the generation of 
steam or other forms of useful thermal en-
ergy (including heating and cooling applica-
tions), 

‘‘(ii) which has an electrical capacity of 
more than 50 kilowatts or a mechanical en-
ergy capacity of more than 67 horsepower or 
an equivalent combination of electrical and 
mechanical energy capacities, 

‘‘(iii) which produces— 
‘‘(I) at least 20 percent of its total useful 

energy in the form of thermal energy, and 
‘‘(II) at least 20 percent of its total useful 

energy in the form of electrical or mechan-
ical power (or combination thereof), 

‘‘(iv) the energy efficiency percentage of 
which exceeds 60 percent (70 percent in the 
case of a system with an electrical capacity 
in excess of 50 megawatts or a mechanical 
energy capacity in excess of 67,000 horse-
power, or an equivalent combination of elec-
trical and mechanical energy capacities), 
and 

‘‘(v) which is placed in service after the 
date of the enactment of this paragraph, and 
before January 1, 2007. 

‘‘(B) SPECIAL RULES.— 
‘‘(i) ENERGY EFFICIENCY PERCENTAGE.—For 

purposes of subparagraph (A)(iv), the energy 
efficiency percentage of a system is the frac-
tion— 

‘‘(I) the numerator of which is the total 
useful electrical, thermal, and mechanical 
power produced by the system at normal op-
erating rates, and expected to be consumed 
in its normal application, and 

‘‘(II) the denominator of which is the lower 
heating value of the primary fuel source for 
the system. 

‘‘(ii) DETERMINATIONS MADE ON BTU BASIS.— 
The energy efficiency percentage and the 
percentages under subparagraph (A)(iii) shall 
be determined on a Btu basis. 

‘‘(iii) INPUT AND OUTPUT PROPERTY NOT IN-
CLUDED.—The term ‘combined heat and 
power system property’ does not include 
property used to transport the energy source 
to the facility or to distribute energy pro-
duced by the facility. 

‘‘(iv) PUBLIC UTILITY PROPERTY.— 
‘‘(I) ACCOUNTING RULE FOR PUBLIC UTILITY 

PROPERTY.—If the combined heat and power 
system property is public utility property 
(as defined in section 168(i)(10)), the taxpayer 
may only claim the credit under the sub-
section if, with respect to such property, the 
taxpayer uses a normalization method of ac-
counting. 
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‘‘(II) CERTAIN EXCEPTION NOT TO APPLY.— 

The matter following paragraph (3)(D) shall 
not apply to combined heat and power sys-
tem property. 

‘‘(v) NONAPPLICATION OF CERTAIN RULES.— 
For purposes of determining if the term 
‘combined heat and power system property’ 
includes technologies which generate elec-
tricity or mechanical power using back-pres-
sure steam turbines in place of existing pres-
sure-reducing valves or which make use of 
waste heat from industrial processes such as 
by using organic rankin, stirling, or kalina 
heat engine systems, subparagraph (A) shall 
be applied without regard to clauses (iii) and 
(iv) thereof. 

‘‘(C) EXTENSION OF DEPRECIATION RECOVERY 
PERIOD.—If a taxpayer is allowed credit 
under this section for combined heat and 
power system property and such property 
would (but for this subparagraph) have a 
class life of 15 years or less under section 168, 
such property shall be treated as having a 22- 
year class life for purposes of section 168.’’. 

(c) NO CARRYBACK OF ENERGY CREDIT BE-
FORE EFFECTIVE DATE.—Subsection (d) of 
section 39, as amended by this Act, is amend-
ed by adding at the end the following new 
paragraph: 

‘‘(15) NO CARRYBACK OF ENERGY CREDIT BE-
FORE EFFECTIVE DATE.—No portion of the un-
used business credit for any taxable year 
which is attributable to the energy credit 
with respect to property described in section 
48(a)(5) may be carried back to a taxable 
year ending on or before the date of the en-
actment of such section.’’. 

(d) CONFORMING AMENDMENTS.— 
(A) Section 25C(e)(6), as added by this Act, 

is amended by striking ‘‘section 48(a)(5)(C)’’ 
and inserting ‘‘section 48(a)(6)(C)’’. 

(B) Section 29(b)(3)(A)(i)(III), as amended 
by this Act, is amended by striking ‘‘section 
48(a)(5)(C)’’ and inserting ‘‘section 
48(a)(6)(C)’’. 

(e) EFFECTIVE DATE.—The amendments 
made by this section shall apply to property 
placed in service after the date of the enact-
ment of this Act, in taxable years ending 
after such date. 
SEC. 309. CREDIT FOR ENERGY EFFICIENCY IM-

PROVEMENTS TO EXISTING HOMES. 
(a) IN GENERAL.—Subpart A of part IV of 

subchapter A of chapter 1 (relating to non-
refundable personal credits), as amended by 
this Act, is amended by inserting after sec-
tion 25C the following new section: 
‘‘SEC. 25D. ENERGY EFFICIENCY IMPROVEMENTS 

TO EXISTING HOMES. 
‘‘(a) ALLOWANCE OF CREDIT.—In the case of 

an individual, there shall be allowed as a 
credit against the tax imposed by this chap-
ter for the taxable year an amount equal to 
10 percent of the amount paid or incurred by 
the taxpayer for qualified energy efficiency 
improvements installed during such taxable 
year. 

‘‘(b) LIMITATIONS.— 
‘‘(1) MAXIMUM CREDIT.—The credit allowed 

by this section with respect to a dwelling 
shall not exceed $300. 

‘‘(2) PRIOR CREDIT AMOUNTS FOR TAXPAYER 
ON SAME DWELLING TAKEN INTO ACCOUNT.—If a 
credit was allowed to the taxpayer under 
subsection (a) with respect to a dwelling in 1 
or more prior taxable years, the amount of 
the credit otherwise allowable for the tax-
able year with respect to that dwelling shall 
not exceed the amount of $300 reduced by the 
sum of the credits allowed under subsection 
(a) to the taxpayer with respect to the dwell-
ing for all prior taxable years. 

‘‘(c) CARRYFORWARD OF UNUSED CREDIT.—If 
the credit allowable under subsection (a) ex-
ceeds the limitation imposed by section 26(a) 
for such taxable year reduced by the sum of 
the credits allowable under this subpart 

(other than this section) for any taxable 
year, such excess shall be carried to the suc-
ceeding taxable year and added to the credit 
allowable under subsection (a) for such suc-
ceeding taxable year. 

‘‘(d) QUALIFIED ENERGY EFFICIENCY IM-
PROVEMENTS.—For purposes of this section, 
the term ‘qualified energy efficiency im-
provements’ means any energy efficient 
building envelope component which is cer-
tified to meet or exceed the prescriptive cri-
teria for such component in the 2000 Inter-
national Energy Conservation Code, any en-
ergy efficient building envelope component 
which is described in subsection (f)(4)(B) and 
is certified by the Energy Star program man-
aged jointly by the Environmental Protec-
tion Agency and the Department of Energy, 
or any combination of energy efficiency 
measures which are certified as achieving at 
least a 30 percent reduction in heating and 
cooling energy usage for the dwelling (as 
measured in terms of energy cost to the tax-
payer), if— 

‘‘(1) such component or combination of 
measures is installed in or on a dwelling— 

‘‘(A) located in the United States, and 
‘‘(B) owned and used by the taxpayer as the 

taxpayer’s principal residence (within the 
meaning of section 121), 

‘‘(2) the original use of such component or 
combination of measures commences with 
the taxpayer, and 

‘‘(3) such component or combination of 
measures reasonably can be expected to re-
main in use for at least 5 years. 

‘‘(e) CERTIFICATION.— 
‘‘(1) METHODS OF CERTIFICATION.— 
‘‘(A) COMPONENT-BASED METHOD.—The cer-

tification described in subsection (d) for any 
component described in such subsection shall 
be determined on the basis of applicable en-
ergy efficiency ratings (including product la-
beling requirements) for affected building 
envelope components. 

‘‘(B) PERFORMANCE-BASED METHOD.— 
‘‘(i) IN GENERAL.—The certification de-

scribed in subsection (d) for any combination 
of measures described in such subsection 
shall be— 

‘‘(I) determined by comparing the pro-
jected heating and cooling energy usage for 
the dwelling to such usage for such dwelling 
in its original condition, and 

‘‘(II) accompanied by a written analysis 
documenting the proper application of a per-
missible energy performance calculation 
method to the specific circumstances of such 
dwelling. 

‘‘(ii) COMPUTER SOFTWARE.—Computer soft-
ware shall be used in support of a perform-
ance-based method certification under clause 
(i). Such software shall meet procedures and 
methods for calculating energy and cost sav-
ings in regulations promulgated by the Sec-
retary of Energy. Such regulations on the 
specifications for software and verification 
protocols shall be based on the 2001 Cali-
fornia Residential Alternative Calculation 
Method Approval Manual. 

‘‘(2) PROVIDER.—A certification described 
in subsection (d) shall be provided by— 

‘‘(A) in the case of the method described in 
paragraph (1)(A), by a third party, such as a 
local building regulatory authority, a util-
ity, a manufactured home production inspec-
tion primary inspection agency (IPIA), or a 
home energy rating organization, or 

‘‘(B) in the case of the method described in 
paragraph (1)(B), an individual recognized by 
an organization designated by the Secretary 
for such purposes. 

‘‘(3) FORM.—A certification described in 
subsection (d) shall be made in writing on 
forms which specify in readily inspectable 
fashion the energy efficient components and 
other measures and their respective effi-
ciency ratings, and which include a perma-

nent label affixed to the electrical distribu-
tion panel of the dwelling. 

‘‘(4) REGULATIONS.— 
‘‘(A) IN GENERAL.—In prescribing regula-

tions under this subsection for certification 
methods described in paragraph (1)(B), the 
Secretary, after examining the requirements 
for energy consultants and home energy rat-
ings providers specified by the Mortgage In-
dustry National Accreditation Procedures 
for Home Energy Rating Systems, shall pre-
scribe procedures for calculating annual en-
ergy usage and cost reductions for heating 
and cooling and for the reporting of the re-
sults. Such regulations shall— 

‘‘(i) provide that any calculation proce-
dures be fuel neutral such that the same en-
ergy efficiency measures allow a dwelling to 
be eligible for the credit under this section 
regardless of whether such dwelling uses a 
gas or oil furnace or boiler or an electric 
heat pump, and 

‘‘(ii) require that any computer software 
allow for the printing of the Federal tax 
forms necessary for the credit under this sec-
tion and for the printing of forms for disclo-
sure to the owner of the dwelling. 

‘‘(B) PROVIDERS.—For purposes of para-
graph (2)(B), the Secretary shall establish re-
quirements for the designation of individuals 
based on the requirements for energy con-
sultants and home energy raters specified by 
the Mortgage Industry National Accredita-
tion Procedures for Home Energy Rating 
Systems. 

‘‘(f) DEFINITIONS AND SPECIAL RULES.—For 
purposes of this section— 

‘‘(1) DOLLAR AMOUNTS IN CASE OF JOINT OC-
CUPANCY.—In the case of any dwelling unit 
which is jointly occupied and used during 
any calendar year as a residence by 2 or 
more individuals the following shall apply: 

‘‘(A) The amount of the credit allowable 
under subsection (a) by reason of expendi-
tures for the qualified energy efficiency im-
provements made during such calendar year 
by any of such individuals with respect to 
such dwelling unit shall be determined by 
treating all of such individuals as 1 taxpayer 
whose taxable year is such calendar year. 

‘‘(B) There shall be allowable, with respect 
to such expenditures to each of such individ-
uals, a credit under subsection (a) for the 
taxable year in which such calendar year 
ends in an amount which bears the same 
ratio to the amount determined under sub-
paragraph (A) as the amount of such expend-
itures made by such individual during such 
calendar year bears to the aggregate of such 
expenditures made by all of such individuals 
during such calendar year. 

‘‘(2) TENANT-STOCKHOLDER IN COOPERATIVE 
HOUSING CORPORATION.—In the case of an in-
dividual who is a tenant-stockholder (as de-
fined in section 216) in a cooperative housing 
corporation (as defined in such section), such 
individual shall be treated as having paid his 
tenant-stockholder’s proportionate share (as 
defined in section 216(b)(3)) of the cost of 
qualified energy efficiency improvements 
made by such corporation. 

‘‘(3) CONDOMINIUMS.— 
‘‘(A) IN GENERAL.—In the case of an indi-

vidual who is a member of a condominium 
management association with respect to a 
condominium which the individual owns, 
such individual shall be treated as having 
paid the individual’s proportionate share of 
the cost of qualified energy efficiency im-
provements made by such association. 

‘‘(B) CONDOMINIUM MANAGEMENT ASSOCIA-
TION.—For purposes of this paragraph, the 
term ‘condominium management associa-
tion’ means an organization which meets the 
requirements of paragraph (1) of section 
528(c) (other than subparagraph (E) thereof) 
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with respect to a condominium project sub-
stantially all of the units of which are used 
as residences. 

‘‘(4) BUILDING ENVELOPE COMPONENT.—The 
term ‘building envelope component’ means— 

‘‘(A) insulation material or system which 
is specifically and primarily designed to re-
duce the heat loss or gain or a dwelling when 
installed in or on such dwelling, 

‘‘(B) exterior windows (including sky-
lights), and 

‘‘(C) exterior doors. 
‘‘(5) MANUFACTURED HOMES INCLUDED.—For 

purposes of this section, the term ‘dwelling’ 
includes a manufactured home which con-
forms to Federal Manufactured Home Con-
struction and Safety Standards (24 C.F.R. 
3280). 

‘‘(g) BASIS ADJUSTMENT.—For purposes of 
this subtitle, if a credit is allowed under this 
section for any expenditure with respect to 
any property, the increase in the basis of 
such property which would (but for this sub-
section) result from such expenditure shall 
be reduced by the amount of the credit so al-
lowed. 

‘‘(h) APPLICATION OF SECTION.—Subsection 
(a) shall apply to qualified energy efficiency 
improvements installed during the period be-
ginning on the date of the enactment of this 
section and ending on December 31, 2006.’’. 

(b) CREDIT ALLOWED AGAINST REGULAR TAX 
AND ALTERNATIVE MINIMUM TAX.— 

(1) IN GENERAL.—Section 25D(b), as added 
by subsection (a), is amended by adding at 
the end the following new paragraph: 

‘‘(3) LIMITATION BASED ON AMOUNT OF TAX.— 
The credit allowed under subsection (a) for 
the taxable year shall not exceed the excess 
of— 

‘‘(A) the sum of the regular tax liability 
(as defined in section 26(b)) plus the tax im-
posed by section 55, over 

‘‘(B) the sum of the credits allowable under 
this subpart (other than this section) and 
section 27 for the taxable year.’’. 

(2) CONFORMING AMENDMENTS.— 
(A) Section 25D(c), as added by subsection 

(a), is amended by striking ‘‘section 26(a) for 
such taxable year reduced by the sum of the 
credits allowable under this subpart (other 
than this section)’’ and inserting ‘‘subsection 
(b)(3)’’. 

(B) Section 23(b)(4)(B), as amended by this 
Act, is amended by striking ‘‘section 25C’’ 
and inserting ‘‘sections 25C and 25D’’. 

(C) Section 24(b)(3)(B), as amended by this 
Act, is amended by striking ‘‘and 25C’’ and 
inserting ‘‘25C, and 25D’’. 

(D) Section 25(e)(1)(C), as amended by this 
Act, is amended by inserting ‘‘25D,’’ after 
‘‘25C,’’. 

(E) Section 25B(g)(2), as amended by this 
Act, is amended by striking ‘‘23 and 25C’’ and 
inserting ‘‘23, 25C, and 25D’’. 

(F) Section 26(a)(1), as amended by this 
Act, is amended by striking ‘‘and 25C’’ and 
inserting ‘‘25C, and 25D’’. 

(G) Section 904(h), as amended by this Act, 
is amended by striking ‘‘and 25C’’ and insert-
ing ‘‘25C, and 25D’’. 

(H) Section 1400C(d), as amended by this 
Act, is amended by striking ‘‘and 25C’’ and 
inserting ‘‘25C, and 25D’’. 

(c) ADDITIONAL CONFORMING AMEND-
MENTS.— 

(1) Section 23(c), as in effect for taxable 
years beginning before January 1, 2004, and 
as amended by this Act, is amended by in-
serting ‘‘, 25D,’’ after ‘‘sections 25C’’. 

(2) Section 25(e)(1)(C), as in effect for tax-
able years beginning before January 1, 2004, 
and as amended by this Act, is amended by 
inserting ‘‘25D,’’ after ‘‘25C,’’. 

(3) Subsection (a) of section 1016, as amend-
ed by this Act, is amended by striking ‘‘and’’ 
at the end of paragraph (32), by striking the 
period at the end of paragraph (33) and in-

serting ‘‘; and’’, and by adding at the end the 
following new paragraph: 

‘‘(34) to the extent provided in section 
25D(f), in the case of amounts with respect to 
which a credit has been allowed under sec-
tion 25D.’’. 

(4) Section 1400C(d), as in effect for taxable 
years beginning before January 1, 2004, and 
as amended by this Act, is amended by strik-
ing ‘‘section 25C’’ and inserting ‘‘sections 25C 
and 25D’’. 

(5) The table of sections for subpart A of 
part IV of subchapter A of chapter 1, as 
amended by this Act, is amended by insert-
ing after the item relating to section 25C the 
following new item: 

‘‘Sec. 25D. Energy efficiency improvements 
to existing homes.’’. 

(d) EFFECTIVE DATES.— 
(1) IN GENERAL.—Except as provided by 

paragraph (2), the amendments made by this 
section shall apply to expenditures after the 
date of the enactment of this Act, in taxable 
years ending after such date. 

(2) SUBSECTION (b).—The amendments made 
by subsection (b) shall apply to taxable years 
beginning after December 31, 2003. 
SEC. 310. ALLOWANCE OF DEDUCTION FOR 

QUALIFIED NEW OR RETROFITTED 
WATER SUBMETERING DEVICES. 

(a) IN GENERAL.—Part VI of subchapter B 
of chapter 1 (relating to itemized deductions 
for individuals and corporations), as amend-
ed by section 503, is amended by inserting 
after section 179D the following new section: 
‘‘SEC. 179E. DEDUCTION FOR QUALIFIED NEW OR 

RETROFITTED WATER SUB-
METERING DEVICES. 

‘‘(a) ALLOWANCE OF DEDUCTION.—In the 
case of a taxpayer who is an eligible resup-
plier, there shall be allowed as a deduction 
an amount equal to the cost of each qualified 
water submetering device placed in service 
during the taxable year. 

‘‘(b) MAXIMUM DEDUCTION.—The deduction 
allowed by this section with respect to each 
qualified water submetering device shall not 
exceed $30. 

‘‘(c) ELIGIBLE RESUPPLIER.—For purposes 
of this section, the term ‘eligible resupplier’ 
means any taxpayer who purchases and in-
stalls qualified water submetering devices in 
every unit in any multi-unit property. 

‘‘(d) QUALIFIED WATER SUBMETERING DE-
VICE.—The term ‘qualified water sub-
metering device’ means any tangible prop-
erty to which section 168 applies if such 
property is a submetering device (including 
ancillary equipment)— 

‘‘(1) which is purchased and installed by 
the taxpayer to enable consumers to manage 
their purchase or use of water in response to 
water price and usage signals, and 

‘‘(2) which permits reading of water price 
and usage signals on at least a daily basis. 

‘‘(e) PROPERTY USED OUTSIDE THE UNITED 
STATES NOT QUALIFIED.—No deduction shall 
be allowed under subsection (a) with respect 
to property which is used predominantly 
outside the United States or with respect to 
the portion of the cost of any property taken 
into account under section 179. 

‘‘(f) BASIS REDUCTION.— 
‘‘(1) IN GENERAL.—For purposes of this 

title, the basis of any property shall be re-
duced by the amount of the deduction with 
respect to such property which is allowed by 
subsection (a). 

‘‘(2) ORDINARY INCOME RECAPTURE.—For 
purposes of section 1245, the amount of the 
deduction allowable under subsection (a) 
with respect to any property that is of a 
character subject to the allowance for depre-
ciation shall be treated as a deduction al-
lowed for depreciation under section 167. 

‘‘(g) TERMINATION.—This section shall not 
apply to any property placed in service after 
December 31, 2007.’’. 

(b) CONFORMING AMENDMENTS.— 
(1) Section 263(a)(1), as amended by section 

503, is amended by striking ‘‘or’’ at the end 
of subparagraph (J), by striking the period at 
the end of subparagraph (K) and inserting ‘‘, 
or’’, and by inserting after subparagraph (K) 
the following new subparagraph: 

‘‘(L) expenditures for which a deduction is 
allowed under section 179E.’’. 

(2) Section 312(k)(3)(B), as amended by sec-
tion 503, is amended by striking ‘‘or 179D’’ 
each place it appears in the heading and text 
and inserting ‘‘, 179D, or 179E’’. 

(3) Section 1016(a), as amended by section 
503, is amended by striking ‘‘and’’ at the end 
of paragraph (34), by striking the period at 
the end of paragraph (35) and inserting ‘‘, 
and’’, and by adding at the end the following 
new paragraph: 

‘‘(36) to the extent provided in section 
179E(f)(1).’’. 

(4) Section 1245(a), as amended by section 
503, is amended by inserting ‘‘179E,’’ after 
‘‘179D,’’ both places it appears in paragraphs 
(2)(C) and (3)(C). 

(5) The table of contents for subpart B of 
part IV of subchapter A of chapter 1, as 
amended by section 503, is amended by in-
serting after the item relating to section 
179D the following new item: 

‘‘Sec. 179E. Deduction for qualified new or 
retrofitted water submetering 
devices.’’. 

(c) EFFECTIVE DATE.—The amendments 
made by this section shall apply to qualified 
water submetering devices placed in service 
after the date of the enactment of this Act, 
in taxable years ending after such date. 
SEC. 311. THREE-YEAR APPLICABLE RECOVERY 

PERIOD FOR DEPRECIATION OF 
QUALIFIED WATER SUBMETERING 
DEVICES. 

(a) IN GENERAL.—Subparagraph (A) of sec-
tion 168(e)(3) (relating to classification of 
property), as amended by this Act, is amend-
ed by striking ‘‘and’’ at the end of clause 
(iii), by striking the period at the end of 
clause (iv) and inserting ‘‘, and’’, and by add-
ing at the end the following new clause: 

‘‘(v) any qualified water submetering de-
vice.’’. 

(b) DEFINITION OF QUALIFIED WATER SUB-
METERING DEVICE.—Section 168(i) (relating to 
definitions and special rules), as amended by 
this Act, is amended by inserting at the end 
the following new paragraph: 

‘‘(16) QUALIFIED WATER SUBMETERING DE-
VICE.—The term ‘qualified water sub-
metering device’ means any qualified water 
submetering device (as defined in section 
179E(d)) which is placed in service before 
January 1, 2008, by a taxpayer who is an eli-
gible resupplier (as defined in section 
179E(c)).’’. 

(c) EFFECTIVE DATE.—The amendments 
made by this section shall apply to property 
placed in service after the date of the enact-
ment of this Act, in taxable years ending 
after such date. 

TITLE IV—CLEAN COAL INCENTIVES 
Subtitle A—Credit for Emission Reductions 

and Efficiency Improvements in Existing 
Coal-Based Electricity Generation Facili-
ties 

SEC. 401. CREDIT FOR PRODUCTION FROM A 
QUALIFYING CLEAN COAL TECH-
NOLOGY UNIT. 

(a) CREDIT FOR PRODUCTION FROM A QUALI-
FYING CLEAN COAL TECHNOLOGY UNIT.—Sub-
part D of part IV of subchapter A of chapter 
1 (relating to business related credits), as 
amended by this Act, is amended by adding 
at the end the following new section: 
‘‘SEC. 45I. CREDIT FOR PRODUCTION FROM A 

QUALIFYING CLEAN COAL TECH-
NOLOGY UNIT. 

‘‘(a) GENERAL RULE.—For purposes of sec-
tion 38, the qualifying clean coal technology 
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production credit of any taxpayer for any 
taxable year is equal to the product of— 

‘‘(1) the applicable amount of clean coal 
technology production credit, multiplied by 

‘‘(2) the applicable percentage of the kilo-
watt hours of electricity produced by the 
taxpayer during such taxable year at a quali-
fying clean coal technology unit, but only if 
such production occurs during the 10-year 
period beginning on the date the unit was re-
turned to service after becoming a qualifying 
clean coal technology unit. 

‘‘(b) APPLICABLE AMOUNT.— 
‘‘(1) IN GENERAL.—For purposes of this sec-

tion, the applicable amount of clean coal 
technology production credit is equal to 
$0.0034. 

‘‘(2) INFLATION ADJUSTMENT.—For calendar 
years after 2004, the applicable amount of 
clean coal technology production credit shall 
be adjusted by multiplying such amount by 
the inflation adjustment factor for the cal-
endar year in which the amount is applied. If 
any amount as increased under the preceding 
sentence is not a multiple of 0.01 cent, such 
amount shall be rounded to the nearest mul-
tiple of 0.01 cent. 

‘‘(c) APPLICABLE PERCENTAGE.—For pur-
poses of this section, with respect to any 
qualifying clean coal technology unit, the 
applicable percentage is the percentage 
equal to the ratio which the portion of the 
national megawatt capacity limitation allo-
cated to the taxpayer with respect to such 
unit under subsection (e) bears to the total 
megawatt capacity of such unit. 

‘‘(d) DEFINITIONS AND SPECIAL RULES.—For 
purposes of this section— 

‘‘(1) QUALIFYING CLEAN COAL TECHNOLOGY 
UNIT.—The term ‘qualifying clean coal tech-
nology unit’ means a clean coal technology 
unit of the taxpayer which— 

‘‘(A) on the date of the enactment of this 
section was a coal-based electricity gener-
ating steam generator-turbine unit which 
was not a clean coal technology unit, 

‘‘(B) has a nameplate capacity rating of 
not more than 300,000 kilowatts, 

‘‘(C) becomes a clean coal technology unit 
as the result of the retrofitting, repowering, 
or replacement of the unit with clean coal 
technology during the 10-year period begin-
ning on the date of the enactment of this 
section, 

‘‘(D) is not receiving nor is scheduled to re-
ceive funding under the Clean Coal Tech-
nology Program, the Power Plant Improve-
ment Initiative, or the Clean Coal Power Ini-
tiative administered by the Secretary of En-
ergy, and 

‘‘(E) receives an allocation of a portion of 
the national megawatt capacity limitation 
under subsection (e). 

‘‘(2) CLEAN COAL TECHNOLOGY UNIT.—The 
term ‘clean coal technology unit’ means a 
unit which— 

‘‘(A) uses clean coal technology, including 
advanced pulverized coal or atmospheric flu-
idized bed combustion, pressurized fluidized 
bed combustion, integrated gasification com-
bined cycle, or any other technology for the 
production of electricity, 

‘‘(B) uses coal to produce 75 percent or 
more of its thermal output as electricity, 

‘‘(C) has a design net heat rate of at least 
500 less than that of such unit as described in 
paragraph (1)(A), 

‘‘(D) has a maximum design net heat rate 
of not more than 9,500, and 

‘‘(E) meets the pollution control require-
ments of paragraph (3). 

‘‘(3) POLLUTION CONTROL REQUIREMENTS.— 
‘‘(A) IN GENERAL.—A unit meets the re-

quirements of this paragraph if— 
‘‘(i) its emissions of sulfur dioxide, nitro-

gen oxide, or particulates meet the lower of 
the emission levels for each such emission 
specified in— 

‘‘(I) subparagraph (B), or 
‘‘(II) the new source performance standards 

of the Clean Air Act (42 U.S.C. 7411) which 
are in effect for the category of source at the 
time of the retrofitting, repowering, or re-
placement of the unit, and 

‘‘(ii) its emissions do not exceed any rel-
evant emission level specified by regulation 
pursuant to the hazardous air pollutant re-
quirements of the Clean Air Act (42 U.S.C. 
7412) in effect at the time of the retrofitting, 
repowering, or replacement. 

‘‘(B) SPECIFIC LEVELS.—The levels specified 
in this subparagraph are— 

‘‘(i) in the case of sulfur dioxide emissions, 
50 percent of the sulfur dioxide emission lev-
els specified in the new source performance 
standards of the Clean Air Act (42 U.S.C. 
7411) in effect on the date of the enactment 
of this section for the category of source, 

‘‘(ii) in the case of nitrogen oxide emis-
sions— 

‘‘(I) 0.1 pound per million Btu of heat input 
if the unit is not a cyclone-fired boiler, and 

‘‘(II) if the unit is a cyclone-fired boiler, 15 
percent of the uncontrolled nitrogen oxide 
emissions from such boilers, and 

‘‘(iii) in the case of particulate emissions, 
0.02 pound per million Btu of heat input. 

‘‘(4) DESIGN NET HEAT RATE.—The design 
net heat rate with respect to any unit, meas-
ured in Btu per kilowatt hour (HHV)— 

‘‘(A) shall be based on the design annual 
heat input to and the design annual net elec-
trical output from such unit (determined 
without regard to such unit’s co-generation 
of steam), 

‘‘(B) shall be adjusted for the heat content 
of the design coal to be used by the unit if it 
is less than 12,000 Btu per pound according to 
the following formula: 
Design net heat rate = Unit net heat rate X 
[l- {((12,000-design coal heat content, Btu per 
pound)/1,000) X 0.013}], and 

‘‘(C) shall be corrected for the site ref-
erence conditions of— 

‘‘(i) elevation above sea level of 500 feet, 
‘‘(ii) air pressure of 14.4 pounds per square 

inch absolute (psia), 
‘‘(iii) temperature, dry bulb of 63°F, 
‘‘(iv) temperature, wet bulb of 54°F, and 
‘‘(v) relative humidity of 55 percent. 
‘‘(5) HHV.—The term ‘HHV’ means higher 

heating value. 
‘‘(6) APPLICATION OF CERTAIN RULES.—The 

rules of paragraphs (3), (4), and (5) of section 
45(d) shall apply. 

‘‘(7) INFLATION ADJUSTMENT FACTOR.— 
‘‘(A) IN GENERAL.—The term ‘inflation ad-

justment factor’ means, with respect to a 
calendar year, a fraction the numerator of 
which is the GDP implicit price deflator for 
the preceding calendar year and the denomi-
nator of which is the GDP implicit price 
deflator for the calendar year 2003. 

‘‘(B) GDP IMPLICIT PRICE DEFLATOR.—The 
term ‘GDP implicit price deflator’ means the 
most recent revision of the implicit price 
deflator for the gross domestic product as 
computed by the Department of Commerce 
before March 15 of the calendar year. 

‘‘(8) NONCOMPLIANCE WITH POLLUTION 
LAWS.—For purposes of this section, a unit 
which is not in compliance with the applica-
ble State and Federal pollution prevention, 
control, and permit requirements for any pe-
riod of time shall not be considered to be a 
qualifying clean coal technology unit during 
such period. 

‘‘(e) NATIONAL LIMITATION ON THE AGGRE-
GATE CAPACITY OF QUALIFYING CLEAN COAL 
TECHNOLOGY UNITS.— 

‘‘(1) IN GENERAL.—For purposes of sub-
section (d)(1)(E), the national megawatt ca-
pacity limitation for qualifying clean coal 
technology units is 4,000 megawatts. 

‘‘(2) ALLOCATION OF LIMITATION.—The Sec-
retary shall allocate the national megawatt 

capacity limitation for qualifying clean coal 
technology units in such manner as the Sec-
retary may prescribe under the regulations 
under paragraph (3). 

‘‘(3) REGULATIONS.—Not later than 6 
months after the date of the enactment of 
this section, the Secretary shall prescribe 
such regulations as may be necessary or ap-
propriate— 

‘‘(A) to carry out the purposes of this sub-
section, 

‘‘(B) to limit the capacity of any qualifying 
clean coal technology unit to which this sec-
tion applies so that the combined megawatt 
capacity allocated to all such units under 
this subsection when all such units are 
placed in service during the 10-year period 
described in subsection (d)(1)(C), does not ex-
ceed 4,000 megawatts, 

‘‘(C) to provide a certification process 
under which the Secretary, in consultation 
with the Secretary of Energy, shall approve 
and allocate the national megawatt capacity 
limitation— 

‘‘(i) to encourage that units with the high-
est thermal efficiencies, when adjusted for 
the heat content of the design coal and site 
reference conditions described in subsection 
(d)(4)(C), and environmental performance be 
placed in service as soon as possible, and 

‘‘(ii) to allocate capacity to taxpayers that 
have a definite and credible plan for placing 
into commercial operation a qualifying clean 
coal technology unit, including— 

‘‘(I) a site, 
‘‘(II) contractual commitments for pro-

curement and construction or, in the case of 
regulated utilities, the agreement of the 
State utility commission, 

‘‘(III) filings for all necessary 
preconstruction approvals, 

‘‘(IV) a demonstrated record of having suc-
cessfully completed comparable projects on a 
timely basis, and 

‘‘(V) such other factors that the Secretary 
determines are appropriate, 

‘‘(D) to allocate the national megawatt ca-
pacity limitation to a portion of the capac-
ity of a qualifying clean coal technology unit 
if the Secretary determines that such an al-
location would maximize the amount of effi-
cient production encouraged with the avail-
able tax credits, 

‘‘(E) to set progress requirements and con-
ditional approvals so that capacity alloca-
tions for clean coal technology units that be-
come unlikely to meet the necessary condi-
tions for qualifying can be reallocated by the 
Secretary to other clean coal technology 
units, and 

‘‘(F) to provide taxpayers with opportuni-
ties to correct administrative errors and 
omissions with respect to allocations and 
record keeping within a reasonable period 
after discovery, taking into account the 
availability of regulations and other admin-
istrative guidance from the Secretary.’’. 

(b) CREDIT TREATED AS BUSINESS CREDIT.— 
Section 38(b), as amended by this Act, is 
amended by striking ‘‘plus’’ at the end of 
paragraph (18), by striking the period at the 
end of paragraph (19) and inserting ‘‘, plus’’, 
and by adding at the end the following new 
paragraph: 

‘‘(20) the qualifying clean coal technology 
production credit determined under section 
45I(a).’’. 

(c) TRANSITIONAL RULE.—Section 39(d) (re-
lating to transitional rules), as amended by 
this Act, is amended by adding at the end 
the following new paragraph: 

‘‘(16) NO CARRYBACK OF SECTION 45I CREDIT 
BEFORE EFFECTIVE DATE.—No portion of the 
unused business credit for any taxable year 
which is attributable to the qualifying clean 
coal technology production credit deter-
mined under section 45I may be carried back 
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to a taxable year ending on or before the 
date of the enactment of such section.’’. 

(d) CLERICAL AMENDMENT.—The table of 
sections for subpart D of part IV of sub-
chapter A of chapter 1, as amended by this 
Act, is amended by adding at the end the fol-
lowing new item: 
‘‘Sec. 45I. Credit for production from a quali-

fying clean coal technology 
unit.’’. 

(e) EFFECTIVE DATE.—The amendments 
made by this section shall apply to produc-
tion after the date of the enactment of this 
Act, in taxable years ending after such date. 
Subtitle B—Incentives for Early Commercial 

Applications of Advanced Clean Coal Tech-
nologies 

SEC. 411. CREDIT FOR INVESTMENT IN QUALI-
FYING ADVANCED CLEAN COAL 
TECHNOLOGY. 

(a) ALLOWANCE OF QUALIFYING ADVANCED 
CLEAN COAL TECHNOLOGY UNIT CREDIT.—Sec-
tion 46 (relating to amount of credit) is 
amended by striking ‘‘and’’ at the end of 
paragraph (2), by striking the period at the 
end of paragraph (3) and inserting ‘‘, and’’, 
and by adding at the end the following new 
paragraph: 

‘‘(4) the qualifying advanced clean coal 
technology unit credit.’’. 

(b) AMOUNT OF QUALIFYING ADVANCED 
CLEAN COAL TECHNOLOGY UNIT CREDIT.—Sub-
part E of part IV of subchapter A of chapter 
1 (relating to rules for computing investment 
credit) is amended by inserting after section 
48 the following new section: 
‘‘SEC. 48A. QUALIFYING ADVANCED CLEAN COAL 

TECHNOLOGY UNIT CREDIT. 
‘‘(a) IN GENERAL.—For purposes of section 

46, the qualifying advanced clean coal tech-
nology unit credit for any taxable year is an 
amount equal to 10 percent of the applicable 
percentage of the qualified investment in a 
qualifying advanced clean coal technology 
unit for such taxable year. 

‘‘(b) QUALIFYING ADVANCED CLEAN COAL 
TECHNOLOGY UNIT.— 

‘‘(1) IN GENERAL.—For purposes of sub-
section (a), the term ‘qualifying advanced 
clean coal technology unit’ means an ad-
vanced clean coal technology unit of the tax-
payer— 

‘‘(A)(i)(I) in the case of a unit first placed 
in service after the date of the enactment of 
this section, the original use of which com-
mences with the taxpayer, or 

‘‘(II) in the case of the retrofitting or 
repowering of a unit first placed in service 
before such date of enactment, the retro-
fitting or repowering of which is completed 
by the taxpayer after such date, or 

‘‘(ii) which is acquired through purchase 
(as defined by section 179(d)(2)), 

‘‘(B) which is depreciable under section 167, 
‘‘(C) which has a useful life of not less than 

4 years, 
‘‘(D) which is located in the United States, 
‘‘(E) which is not receiving nor is sched-

uled to receive funding under the Clean Coal 
Technology Program, the Power Plant Im-
provement Initiative, or the Clean Coal 
Power Initiative administered by the Sec-
retary of Energy, 

‘‘(F) which is not a qualifying clean coal 
technology unit, and 

‘‘(G) which receives an allocation of a por-
tion of the national megawatt capacity limi-
tation under subsection (f). 

‘‘(2) SPECIAL RULE FOR SALE-LEASEBACKS.— 
For purposes of subparagraph (A) of para-
graph (1), in the case of a unit which— 

‘‘(A) is originally placed in service by a 
person, and 

‘‘(B) is sold and leased back by such per-
son, or is leased to such person, within 3 
months after the date such unit was origi-
nally placed in service, for a period of not 
less than 12 years, 

such unit shall be treated as originally 
placed in service not earlier than the date on 
which such unit is used under the leaseback 
(or lease) referred to in subparagraph (B). 
The preceding sentence shall not apply to 
any property if the lessee and lessor of such 
property make an election under this sen-
tence. Such an election, once made, may be 
revoked only with the consent of the Sec-
retary. 

‘‘(3) NONCOMPLIANCE WITH POLLUTION 
LAWS.—For purposes of this subsection, a 
unit which is not in compliance with the ap-
plicable State and Federal pollution preven-
tion, control, and permit requirements for 
any period of time shall not be considered to 
be a qualifying advanced clean coal tech-
nology unit during such period. 

‘‘(c) APPLICABLE PERCENTAGE.—For pur-
poses of this section, with respect to any 
qualifying advanced clean coal technology 
unit, the applicable percentage is the per-
centage equal to the ratio which the portion 
of the national megawatt capacity limita-
tion allocated to the taxpayer with respect 
to such unit under subsection (f) bears to the 
total megawatt capacity of such unit. 

‘‘(d) ADVANCED CLEAN COAL TECHNOLOGY 
UNIT.—For purposes of this section— 

‘‘(1) IN GENERAL.—The term ‘advanced 
clean coal technology unit’ means a new, 
retrofit, or repowering unit of the taxpayer 
which— 

‘‘(A) is— 
‘‘(i) an eligible advanced pulverized coal or 

atmospheric fluidized bed combustion tech-
nology unit, 

‘‘(ii) an eligible pressurized fluidized bed 
combustion technology unit, 

‘‘(iii) an eligible integrated gasification 
combined cycle technology unit, or 

‘‘(iv) an eligible other technology unit, and 
‘‘(B) meets the carbon emission rate re-

quirements of paragraph (6). 
‘‘(2) ELIGIBLE ADVANCED PULVERIZED COAL 

OR ATMOSPHERIC FLUIDIZED BED COMBUSTION 
TECHNOLOGY UNIT.—The term ‘eligible ad-
vanced pulverized coal or atmospheric fluid-
ized bed combustion technology unit’ means 
a clean coal technology unit using advanced 
pulverized coal or atmospheric fluidized bed 
combustion technology which— 

‘‘(A) is placed in service after the date of 
the enactment of this section and before 
January 1, 2013, and 

‘‘(B) has a design net heat rate of not more 
than 8,350 (8,750 in the case of units placed in 
service before 2009). 

‘‘(3) ELIGIBLE PRESSURIZED FLUIDIZED BED 
COMBUSTION TECHNOLOGY UNIT.—The term ‘el-
igible pressurized fluidized bed combustion 
technology unit’ means a clean coal tech-
nology unit using pressurized fluidized bed 
combustion technology which— 

‘‘(A) is placed in service after the date of 
the enactment of this section and before 
January 1, 2017, and 

‘‘(B) has a design net heat rate of not more 
than 7,720 (8,750 in the case of units placed in 
service before 2009, and 8,350 in the case of 
units placed in service after 2008 and before 
2013). 

‘‘(4) ELIGIBLE INTEGRATED GASIFICATION 
COMBINED CYCLE TECHNOLOGY UNIT.—The term 
‘eligible integrated gasification combined 
cycle technology unit’ means a clean coal 
technology unit using integrated gasifi-
cation combined cycle technology, with or 
without fuel or chemical co-production, 
which— 

‘‘(A) is placed in service after the date of 
the enactment of this section and before 
January 1, 2017, 

‘‘(B) has a design net heat rate of not more 
than 7,720 (8,750 in the case of units placed in 
service before 2009, and 8,350 in the case of 
units placed in service after 2008 and before 
2013), and 

‘‘(C) has a net thermal efficiency (HHV) 
using coal with fuel or chemical co-produc-
tion of not less than 43.9 percent (39 percent 
in the case of units placed in service before 
2009, and 40.9 percent in the case of units 
placed in service after 2008 and before 2013). 

‘‘(5) ELIGIBLE OTHER TECHNOLOGY UNIT.— 
The term ‘eligible other technology unit’ 
means a clean coal technology unit using 
any other technology for the production of 
electricity which is placed in service after 
the date of the enactment of this section and 
before January 1, 2017. 

‘‘(6) CARBON EMISSION RATE REQUIRE-
MENTS.— 

‘‘(A) IN GENERAL.—Except as provided in 
subparagraph (B), a unit meets the require-
ments of this paragraph if— 

‘‘(i) in the case of a unit using design coal 
with a heat content of not more than 9,000 
Btu per pound, the carbon emission rate is 
less than 0.60 pound of carbon per kilowatt 
hour, and 

‘‘(ii) in the case of a unit using design coal 
with a heat content of more than 9,000 Btu 
per pound, the carbon emission rate is less 
than 0.54 pound of carbon per kilowatt hour. 

‘‘(B) ELIGIBLE OTHER TECHNOLOGY UNIT.—In 
the case of an eligible other technology unit, 
subparagraph (A) shall be applied by sub-
stituting ‘0.51’ and ‘0.459’ for ‘0.60’ and ‘0.54’, 
respectively. 

‘‘(e) GENERAL DEFINITIONS.—Any term used 
in this section which is also used in section 
45I shall have the meaning given such term 
in section 45I. 

‘‘(f) NATIONAL LIMITATION ON THE AGGRE-
GATE CAPACITY OF ADVANCED CLEAN COAL 
TECHNOLOGY UNITS.— 

‘‘(1) IN GENERAL.—For purposes of sub-
section (b)(1)(G), the national megawatt ca-
pacity limitation is— 

‘‘(A) for qualifying advanced clean coal 
technology units using advanced pulverized 
coal or atmospheric fluidized bed combustion 
technology, not more than 1,000 megawatts 
(not more than 500 megawatts in the case of 
units placed in service before 2009), 

‘‘(B) for such units using pressurized fluid-
ized bed combustion technology, not more 
than 500 megawatts (not more than 250 
megawatts in the case of units placed in 
service before 2009), 

‘‘(C) for such units using integrated gasifi-
cation combined cycle technology, with or 
without fuel or chemical co-production, not 
more than 2,000 megawatts (not more than 
1,000 megawatts in the case of units placed in 
service before 2009 and not more than 1,500 
megawatts in the case of units placed in 
service after 2008 and before 2013), and 

‘‘(D) for such units using other technology 
for the production of electricity, not more 
than 500 megawatts (not more than 250 
megawatts in the case of units placed in 
service before 2009). 

‘‘(2) ALLOCATION OF LIMITATION.—The Sec-
retary shall allocate the national megawatt 
capacity limitation for qualifying advanced 
clean coal technology units in such manner 
as the Secretary may prescribe under the 
regulations under paragraph (3). 

‘‘(3) REGULATIONS.—Not later than 6 
months after the date of the enactment of 
this section, the Secretary shall prescribe 
such regulations as may be necessary or ap-
propriate— 

‘‘(A) to carry out the purposes of this sub-
section and section 45J, 

‘‘(B) to limit the capacity of any qualifying 
advanced clean coal technology unit to 
which this section applies so that the com-
bined megawatt capacity of all such units to 
which this section applies does not exceed 
4,000 megawatts, 

‘‘(C) to provide a certification process de-
scribed in section 45I(e)(3)(C), 
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‘‘(D) to carry out the purposes described in 

subparagraphs (D), (E), and (F) of section 
45I(e)(3), and 

‘‘(E) to reallocate capacity which is not al-
located to any technology described in sub-
paragraphs (A) through (D) of paragraph (1) 
because an insufficient number of qualifying 
units request an allocation for such tech-
nology, to another technology described in 
such subparagraphs in order to maximize the 
amount of energy efficient production en-
couraged with the available tax credits. 

‘‘(4) SELECTION CRITERIA.—For purposes of 
paragraph (3)(C), the selection criteria for al-
locating the national megawatt capacity 
limitation to qualifying advanced clean coal 
technology units— 

‘‘(A) shall be established by the Secretary 
of Energy as part of a competitive solicita-
tion, 

‘‘(B) shall include primary criteria of min-
imum design net heat rate, maximum design 
thermal efficiency, environmental perform-
ance, and lowest cost to the Government, 
and 

‘‘(C) shall include supplemental criteria as 
determined appropriate by the Secretary of 
Energy. 

‘‘(g) QUALIFIED INVESTMENT.—For purposes 
of subsection (a), the term ‘qualified invest-
ment’ means, with respect to any taxable 
year, the basis of a qualifying advanced 
clean coal technology unit placed in service 
by the taxpayer during such taxable year (in 
the case of a unit described in subsection 
(b)(1)(A)(i)(II), only that portion of the basis 
of such unit which is properly attributable 
to the retrofitting or repowering of such 
unit). 

‘‘(h) QUALIFIED PROGRESS EXPENDITURES.— 
‘‘(1) INCREASE IN QUALIFIED INVESTMENT.— 

In the case of a taxpayer who has made an 
election under paragraph (5), the amount of 
the qualified investment of such taxpayer for 
the taxable year (determined under sub-
section (g) without regard to this subsection) 
shall be increased by an amount equal to the 
aggregate of each qualified progress expendi-
ture for the taxable year with respect to 
progress expenditure property. 

‘‘(2) PROGRESS EXPENDITURE PROPERTY DE-
FINED.—For purposes of this subsection, the 
term ‘progress expenditure property’ means 
any property being constructed by or for the 
taxpayer and which it is reasonable to be-
lieve will qualify as a qualifying advanced 
clean coal technology unit which is being 
constructed by or for the taxpayer when it is 
placed in service. 

‘‘(3) QUALIFIED PROGRESS EXPENDITURES DE-
FINED.—For purposes of this subsection— 

‘‘(A) SELF-CONSTRUCTED PROPERTY.—In the 
case of any self-constructed property, the 
term ‘qualified progress expenditures’ means 
the amount which, for purposes of this sub-
part, is properly chargeable (during such tax-
able year) to capital account with respect to 
such property. 

‘‘(B) NONSELF-CONSTRUCTED PROPERTY.—In 
the case of nonself-constructed property, the 
term ‘qualified progress expenditures’ means 
the amount paid during the taxable year to 
another person for the construction of such 
property. 

‘‘(4) OTHER DEFINITIONS.—For purposes of 
this subsection— 

‘‘(A) SELF-CONSTRUCTED PROPERTY.—The 
term ‘self-constructed property’ means prop-
erty for which it is reasonable to believe 
that more than half of the construction ex-
penditures will be made directly by the tax-
payer. 

‘‘(B) NONSELF-CONSTRUCTED PROPERTY.— 
The term ‘nonself-constructed property’ 
means property which is not self-constructed 
property. 

‘‘(C) CONSTRUCTION, ETC.—The term ‘con-
struction’ includes reconstruction and erec-

tion, and the term ‘constructed’ includes re-
constructed and erected. 

‘‘(D) ONLY CONSTRUCTION OF QUALIFYING AD-
VANCED CLEAN COAL TECHNOLOGY UNIT TO BE 
TAKEN INTO ACCOUNT.—Construction shall be 
taken into account only if, for purposes of 
this subpart, expenditures therefor are prop-
erly chargeable to capital account with re-
spect to the property. 

‘‘(5) ELECTION.—An election under this sub-
section may be made at such time and in 
such manner as the Secretary may by regu-
lations prescribe. Such an election shall 
apply to the taxable year for which made and 
to all subsequent taxable years. Such an 
election, once made, may not be revoked ex-
cept with the consent of the Secretary. 

‘‘(i) COORDINATION WITH OTHER CREDITS.— 
This section shall not apply to any property 
with respect to which the rehabilitation 
credit under section 47 or the energy credit 
under section 48 is allowed unless the tax-
payer elects to waive the application of such 
credit to such property.’’. 

(c) RECAPTURE.—Section 50(a) (relating to 
other special rules) is amended by adding at 
the end the following new paragraph: 

‘‘(6) SPECIAL RULES RELATING TO QUALI-
FYING ADVANCED CLEAN COAL TECHNOLOGY 
UNIT.—For purposes of applying this sub-
section in the case of any credit allowable by 
reason of section 48A, the following shall 
apply: 

‘‘(A) GENERAL RULE.—In lieu of the amount 
of the increase in tax under paragraph (1), 
the increase in tax shall be an amount equal 
to the investment tax credit allowed under 
section 38 for all prior taxable years with re-
spect to a qualifying advanced clean coal 
technology unit (as defined by section 
48A(b)(1)) multiplied by a fraction whose nu-
merator is the number of years remaining to 
fully depreciate under this title the quali-
fying advanced clean coal technology unit 
disposed of, and whose denominator is the 
total number of years over which such unit 
would otherwise have been subject to depre-
ciation. For purposes of the preceding sen-
tence, the year of disposition of the quali-
fying advanced clean coal technology unit 
shall be treated as a year of remaining depre-
ciation. 

‘‘(B) PROPERTY CEASES TO QUALIFY FOR 
PROGRESS EXPENDITURES.—Rules similar to 
the rules of paragraph (2) shall apply in the 
case of qualified progress expenditures for a 
qualifying advanced clean coal technology 
unit under section 48A, except that the 
amount of the increase in tax under subpara-
graph (A) of this paragraph shall be sub-
stituted for the amount described in such 
paragraph (2). 

‘‘(C) APPLICATION OF PARAGRAPH.—This 
paragraph shall be applied separately with 
respect to the credit allowed under section 38 
regarding a qualifying advanced clean coal 
technology unit.’’. 

(d) TRANSITIONAL RULE.—Section 39(d) (re-
lating to transitional rules), as amended by 
this Act, is amended by adding at the end 
the following new paragraph: 

‘‘(17) NO CARRYBACK OF SECTION 48A CREDIT 
BEFORE EFFECTIVE DATE.—No portion of the 
unused business credit for any taxable year 
which is attributable to the qualifying ad-
vanced clean coal technology unit credit de-
termined under section 48A may be carried 
back to a taxable year ending on or before 
the date of the enactment of such section.’’. 

(e) TECHNICAL AMENDMENTS.— 
(1) Section 49(a)(1)(C) is amended by strik-

ing ‘‘and’’ at the end of clause (ii), by strik-
ing the period at the end of clause (iii) and 
inserting ‘‘, and’’, and by adding at the end 
the following new clause: 

‘‘(iv) the portion of the basis of any quali-
fying advanced clean coal technology unit 

attributable to any qualified investment (as 
defined by section 48A(g)).’’. 

(2) Section 50(a)(4) is amended by striking 
‘‘and (2)’’ and inserting ‘‘(2), and (6)’’. 

(3) Section 50(c) is amended by adding at 
the end the following new paragraph: 

‘‘(6) NONAPPLICATION.—Paragraphs (1) and 
(2) shall not apply to any qualifying ad-
vanced clean coal technology unit credit 
under section 48A.’’. 

(4) The table of sections for subpart E of 
part IV of subchapter A of chapter 1 is 
amended by inserting after the item relating 
to section 48 the following new item: 
‘‘Sec. 48A. Qualifying advanced clean coal 

technology unit credit.’’. 
(f) EFFECTIVE DATE.—The amendments 

made by this section shall apply to periods 
after the date of the enactment of this Act, 
under rules similar to the rules of section 
48(m) of the Internal Revenue Code of 1986 
(as in effect on the day before the date of the 
enactment of the Revenue Reconciliation 
Act of 1990). 
SEC. 412. CREDIT FOR PRODUCTION FROM A 

QUALIFYING ADVANCED CLEAN 
COAL TECHNOLOGY UNIT. 

(a) IN GENERAL.—Subpart D of part IV of 
subchapter A of chapter 1 (relating to busi-
ness related credits), as amended by this Act, 
is amended by adding at the end the fol-
lowing new section: 
‘‘SEC. 45J. CREDIT FOR PRODUCTION FROM A 

QUALIFYING ADVANCED CLEAN 
COAL TECHNOLOGY UNIT. 

‘‘(a) GENERAL RULE.—For purposes of sec-
tion 38, the qualifying advanced clean coal 
technology production credit of any tax-
payer for any taxable year is equal to— 

‘‘(1) the applicable amount of advanced 
clean coal technology production credit, 
multiplied by 

‘‘(2) the applicable percentage (as deter-
mined under section 48A(c)) of the sum of— 

‘‘(A) the kilowatt hours of electricity, plus 
‘‘(B) each 3,413 Btu of fuels or chemicals, 

produced by the taxpayer during such tax-
able year at a qualifying advanced clean coal 
technology unit during the 10-year period be-
ginning on the date the unit was originally 
placed in service (or returned to service after 
becoming a qualifying advanced clean coal 
technology unit). 

‘‘(b) APPLICABLE AMOUNT.—For purposes of 
this section, the applicable amount of ad-
vanced clean coal technology production 
credit with respect to production from a 
qualifying advanced clean coal technology 
unit shall be determined as follows: 

‘‘(1) Where the qualifying advanced clean 
coal technology unit is producing electricity 
only: 

‘‘(A) In the case of a unit originally placed 
in service before 2009, if— 

‘‘The design net heat 
rate is: 

The applicable amount is: 

For 1st 5 
years of 

such service 

For 2d 5 
years of 

such service 

Not more than 8,400 .... $.0060 $.0038
More than 8,400 but not 

more than 8,550.
$.0025 $.0010

More than 8,550 but 
less than 8,750.

$.0010 $.0010. 

‘‘(B) In the case of a unit originally placed 
in service after 2008 and before 2013, if— 

‘‘The design net heat 
rate is: 

The applicable amount is: 

For 1st 5 
years of 

such service 

For 2d 5 
years of 

such service 

Not more than 7,770 .... $.0105 $.0090
More than 7,770 but not 

more than 8,125.
$.0085 $.0068
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‘‘The design net heat 
rate is: 

The applicable amount is: 

For 1st 5 
years of 

such service 

For 2d 5 
years of 

such service 

More than 8,125 but 
less than 8,350.

$.0075 $.0055. 

‘‘(C) In the case of a unit originally placed 
in service after 2012 and before 2017, if— 

‘‘The design net heat 
rate is: 

The applicable amount is: 

For 1st 5 
years of 

such service 

For 2d 5 
years of 

such service 

Not more than 7,380 .... $.0140 $.0115
More than 7,380 but not 

more than 7,720.
$.0120 $.0090. 

‘‘(2) Where the qualifying advanced clean 
coal technology unit is producing fuel or 
chemicals: 

‘‘(A) In the case of a unit originally placed 
in service before 2009, if— 

‘‘The unit design net 
thermal efficiency 

(HHV) is: 

The applicable amount is: 

For 1st 5 
years of 

such service 

For 2d 5 
years of 

such service 

Not less than 40.6 per-
cent.

$.0060 $.0038

Less than 40.6 but not 
less than 40 percent.

$.0025 $.0010

Less than 40 but not 
less than 39 percent.

$.0010 $.0010. 

‘‘(B) In the case of a unit originally placed 
in service after 2008 and before 2013, if— 

‘‘The unit design net 
thermal efficiency 

(HHV) is: 

The applicable amount is: 

For 1st 5 
years of 

such service 

For 2d 5 
years of 

such service 

Not less than 43.6 per-
cent.

$.0105 $.0090

Less than 43.6 but not 
less than 42 percent.

$.0085 $.0068

Less than 42 but not 
less than 40.9 percent.

$.0075 $.0055. 

‘‘(C) In the case of a unit originally placed 
in service after 2012 and before 2017, if— 

‘‘The unit design net 
thermal efficiency 

(HHV) is: 

The applicable amount is: 

For 1st 5 
years of 

such service 

For 2d 5 
years of 

such service 

Not less than 44.2 per-
cent.

$.0140 $.0115

Less than 44.2 but not 
less than 43.9 percent.

$.0120 $.0090. 

‘‘(c) INFLATION ADJUSTMENT.—For calendar 
years after 2004, each amount in paragraphs 
(1) and (2) of subsection (b) shall be adjusted 
by multiplying such amount by the inflation 
adjustment factor for the calendar year in 
which the amount is applied. If any amount 
as increased under the preceding sentence is 
not a multiple of 0.01 cent, such amount 
shall be rounded to the nearest multiple of 
0.01 cent. 

‘‘(d) DEFINITIONS AND SPECIAL RULES.—For 
purposes of this section— 

‘‘(1) IN GENERAL.—Any term used in this 
section which is also used in section 45I or 
48A shall have the meaning given such term 
in such section. 

‘‘(2) APPLICABLE RULES.—The rules of para-
graphs (3), (4), and (5) of section 45(d) shall 
apply.’’. 

(b) CREDIT TREATED AS BUSINESS CREDIT.— 
Section 38(b), as amended by this Act, is 

amended by striking ‘‘plus’’ at the end of 
paragraph (19), by striking the period at the 
end of paragraph (20) and inserting ‘‘, plus’’, 
and by adding at the end the following new 
paragraph: 

‘‘(21) the qualifying advanced clean coal 
technology production credit determined 
under section 45J(a).’’. 

(c) TRANSITIONAL RULE.—Section 39(d) (re-
lating to transitional rules), as amended by 
this Act, is amended by adding at the end 
the following new paragraph: 

‘‘(18) NO CARRYBACK OF SECTION 45J CREDIT 
BEFORE EFFECTIVE DATE.—No portion of the 
unused business credit for any taxable year 
which is attributable to the qualifying ad-
vanced clean coal technology production 
credit determined under section 45J may be 
carried back to a taxable year ending on or 
before the date of the enactment of such sec-
tion.’’. 

(d) DENIAL OF DOUBLE BENEFIT.—Section 
29(d) (relating to other definitions and spe-
cial rules) is amended by adding at the end 
the following new paragraph: 

‘‘(9) DENIAL OF DOUBLE BENEFIT.—This sec-
tion shall not apply with respect to any 
qualified fuel the production of which may 
be taken into account for purposes of deter-
mining the credit under section 45J.’’. 

(e) CLERICAL AMENDMENT.—The table of 
sections for subpart D of part IV of sub-
chapter A of chapter 1, as amended by this 
Act, is amended by adding at the end the fol-
lowing new item: 
‘‘Sec. 45J. Credit for production from a quali-

fying advanced clean coal tech-
nology unit.’’. 

(f) EFFECTIVE DATE.—The amendments 
made by this section shall apply to produc-
tion after the date of the enactment of this 
Act, in taxable years ending after such date. 

Subtitle C—Treatment of Persons Not Able 
To Use Entire Credit 

SEC. 421. TREATMENT OF PERSONS NOT ABLE TO 
USE ENTIRE CREDIT. 

(a) IN GENERAL.—Section 45I, as added by 
this Act, is amended by adding at the end 
the following new subsection: 

‘‘(f) TREATMENT OF PERSON NOT ABLE TO 
USE ENTIRE CREDIT.— 

‘‘(1) ALLOWANCE OF CREDITS.— 
‘‘(A) IN GENERAL.—Any credit allowable 

under this section, section 45J, or section 
48A with respect to a facility owned by a per-
son described in subparagraph (B) may be 
transferred or used as provided in this sub-
section, and the determination as to whether 
the credit is allowable shall be made without 
regard to the tax-exempt status of the per-
son. 

‘‘(B) PERSONS DESCRIBED.—A person is de-
scribed in this subparagraph if the person 
is— 

‘‘(i) an organization described in section 
501(c)(12)(C) and exempt from tax under sec-
tion 501(a), 

‘‘(ii) an organization described in section 
1381(a)(2)(C), 

‘‘(iii) a public utility (as defined in section 
136(c)(2)(B)), 

‘‘(iv) any State or political subdivision 
thereof, the District of Columbia, or any 
agency or instrumentality of any of the fore-
going, 

‘‘(v) any Indian tribal government (within 
the meaning of section 7871) or any agency or 
instrumentality thereof, or 

‘‘(vi) the Tennessee Valley Authority. 
‘‘(2) TRANSFER OF CREDIT.— 
‘‘(A) IN GENERAL.—A person described in 

clause (i), (ii), (iii), (iv), or (v) of paragraph 
(1)(B) may transfer any credit to which para-
graph (1)(A) applies through an assignment 
to any other person not described in para-
graph (1)(B). Such transfer may be revoked 
only with the consent of the Secretary. 

‘‘(B) REGULATIONS.—The Secretary shall 
prescribe such regulations as necessary to 
insure that any credit described in subpara-
graph (A) is claimed once and not reassigned 
by such other person. 

‘‘(C) TRANSFER PROCEEDS TREATED AS ARIS-
ING FROM ESSENTIAL GOVERNMENT FUNCTION.— 
Any proceeds derived by a person described 
in clause (iii), (iv), or (v) of paragraph (1)(B) 
from the transfer of any credit under sub-
paragraph (A) shall be treated as arising 
from the exercise of an essential government 
function. 

‘‘(3) USE OF CREDIT AS AN OFFSET.—Not-
withstanding any other provision of law, in 
the case of a person described in clause (i), 
(ii), or (v) of paragraph (1)(B), any credit to 
which paragraph (1)(A) applies may be ap-
plied by such person, to the extent provided 
by the Secretary of Agriculture, as a prepay-
ment of any loan, debt, or other obligation 
the entity has incurred under subchapter I of 
chapter 31 of title 7 of the Rural Electrifica-
tion Act of 1936 (7 U.S.C. 901 et seq.), as in ef-
fect on the date of the enactment of this sec-
tion. 

‘‘(4) USE BY TVA.— 
‘‘(A) IN GENERAL.—Notwithstanding any 

other provision of law, in the case of a per-
son described in paragraph (1)(B)(vi), any 
credit to which paragraph (1)(A) applies may 
be applied as a credit against the payments 
required to be made in any fiscal year under 
section 15d(e) of the Tennessee Valley Au-
thority Act of 1933 (16 U.S.C. 831n–4(e)) as an 
annual return on the appropriations invest-
ment and an annual repayment sum. 

‘‘(B) TREATMENT OF CREDITS.—The aggre-
gate amount of credits described in para-
graph (1)(A) with respect to such person shall 
be treated in the same manner and to the 
same extent as if such credits were a pay-
ment in cash and shall be applied first 
against the annual return on the appropria-
tions investment. 

‘‘(C) CREDIT CARRYOVER.—With respect to 
any fiscal year, if the aggregate amount of 
credits described paragraph (1)(A) with re-
spect to such person exceeds the aggregate 
amount of payment obligations described in 
subparagraph (A), the excess amount shall 
remain available for application as credits 
against the amounts of such payment obliga-
tions in succeeding fiscal years in the same 
manner as described in this paragraph. 

‘‘(5) CREDIT NOT INCOME.—Any transfer 
under paragraph (2) or use under paragraph 
(3) of any credit to which paragraph (1)(A) 
applies shall not be treated as income for 
purposes of section 501(c)(12). 

‘‘(6) TREATMENT OF UNRELATED PERSONS.— 
For purposes of this subsection, sales among 
and between persons described in clauses (i), 
(ii), (iii), (iv), and (v) of paragraph (1)(A) 
shall be treated as sales between unrelated 
parties.’’. 

(b) EFFECTIVE DATE.—The amendment 
made by this section shall apply to produc-
tion after the date of the enactment of this 
Act, in taxable years ending after such date. 

TITLE V—OIL AND GAS PROVISIONS 
SEC. 501. OIL AND GAS FROM MARGINAL WELLS. 

(a) IN GENERAL.—Subpart D of part IV of 
subchapter A of chapter 1 (relating to busi-
ness credits), as amended by this Act, is 
amended by adding at the end the following 
new section: 
‘‘SEC. 45K. CREDIT FOR PRODUCING OIL AND GAS 

FROM MARGINAL WELLS. 
‘‘(a) GENERAL RULE.—For purposes of sec-

tion 38, the marginal well production credit 
for any taxable year is an amount equal to 
the product of— 

‘‘(1) the credit amount, and 
‘‘(2) the qualified credit oil production and 

the qualified natural gas production which is 
attributable to the taxpayer. 
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CONGRESSIONAL RECORD — SENATE S3541 March 11, 2003 
‘‘(b) CREDIT AMOUNT.—For purposes of this 

section— 
‘‘(1) IN GENERAL.—The credit amount is— 
‘‘(A) $3 per barrel of qualified crude oil pro-

duction, and 
‘‘(B) 50 cents per 1,000 cubic feet of quali-

fied natural gas production. 
‘‘(2) REDUCTION AS OIL AND GAS PRICES IN-

CREASE.— 
‘‘(A) IN GENERAL.—The $3 and 50 cents 

amounts under paragraph (1) shall each be 
reduced (but not below zero) by an amount 
which bears the same ratio to such amount 
(determined without regard to this para-
graph) as— 

‘‘(i) the excess (if any) of the applicable 
reference price over $15 ($1.67 for qualified 
natural gas production), bears to 

‘‘(ii) $3 ($0.33 for qualified natural gas pro-
duction). 
The applicable reference price for a taxable 
year is the reference price of the calendar 
year preceding the calendar year in which 
the taxable year begins. 

‘‘(B) INFLATION ADJUSTMENT.—In the case 
of any taxable year beginning in a calendar 
year after 2003, each of the dollar amounts 
contained in subparagraph (A) shall be in-
creased to an amount equal to such dollar 
amount multiplied by the inflation adjust-
ment factor for such calendar year (deter-
mined under section 43(b)(3)(B) by sub-
stituting ‘2002’ for ‘1990’). 

‘‘(C) REFERENCE PRICE.—For purposes of 
this paragraph, the term ‘reference price’ 
means, with respect to any calendar year— 

‘‘(i) in the case of qualified crude oil pro-
duction, the reference price determined 
under section 29(d)(2)(C), and 

‘‘(ii) in the case of qualified natural gas 
production, the Secretary’s estimate of the 
annual average wellhead price per 1,000 cubic 
feet for all domestic natural gas. 

‘‘(c) QUALIFIED CRUDE OIL AND NATURAL 
GAS PRODUCTION.—For purposes of this sec-
tion— 

‘‘(1) IN GENERAL.—The terms ‘qualified 
crude oil production’ and ‘qualified natural 
gas production’ mean domestic crude oil or 
natural gas which is produced from a quali-
fied marginal well. 

‘‘(2) LIMITATION ON AMOUNT OF PRODUCTION 
WHICH MAY QUALIFY.— 

‘‘(A) IN GENERAL.—Crude oil or natural gas 
produced during any taxable year from any 
well shall not be treated as qualified crude 
oil production or qualified natural gas pro-
duction to the extent production from the 
well during the taxable year exceeds 1,095 
barrels or barrel equivalents. 

‘‘(B) PROPORTIONATE REDUCTIONS.— 
‘‘(i) SHORT TAXABLE YEARS.—In the case of 

a short taxable year, the limitations under 
this paragraph shall be proportionately re-
duced to reflect the ratio which the number 
of days in such taxable year bears to 365. 

‘‘(ii) WELLS NOT IN PRODUCTION ENTIRE 
YEAR.—In the case of a well which is not ca-
pable of production during each day of a tax-
able year, the limitations under this para-
graph applicable to the well shall be propor-
tionately reduced to reflect the ratio which 
the number of days of production bears to 
the total number of days in the taxable year. 

‘‘(3) DEFINITIONS.— 
‘‘(A) QUALIFIED MARGINAL WELL.—The term 

‘qualified marginal well’ means a domestic 
well— 

‘‘(i) the production from which during the 
taxable year is treated as marginal produc-
tion under section 613A(c)(6), or 

‘‘(ii) which, during the taxable year— 
‘‘(I) has average daily production of not 

more than 25 barrel equivalents, and 
‘‘(II) produces water at a rate not less than 

95 percent of total well effluent. 
‘‘(B) CRUDE OIL, ETC.—The terms ‘crude 

oil’, ‘natural gas’, ‘domestic’, and ‘barrel’ 

have the meanings given such terms by sec-
tion 613A(e). 

‘‘(C) BARREL EQUIVALENT.—The term ‘bar-
rel equivalent’ means, with respect to nat-
ural gas, a conversation ratio of 6,000 cubic 
feet of natural gas to 1 barrel of crude oil. 

‘‘(d) OTHER RULES.— 
‘‘(1) PRODUCTION ATTRIBUTABLE TO THE TAX-

PAYER.—In the case of a qualified marginal 
well in which there is more than one owner 
of operating interests in the well and the 
crude oil or natural gas production exceeds 
the limitation under subsection (c)(2), quali-
fying crude oil production or qualifying nat-
ural gas production attributable to the tax-
payer shall be determined on the basis of the 
ratio which taxpayer’s revenue interest in 
the production bears to the aggregate of the 
revenue interests of all operating interest 
owners in the production. 

‘‘(2) OPERATING INTEREST REQUIRED.—Any 
credit under this section may be claimed 
only on production which is attributable to 
the holder of an operating interest. 

‘‘(3) PRODUCTION FROM NONCONVENTIONAL 
SOURCES EXCLUDED.—In the case of produc-
tion from a qualified marginal well which is 
eligible for the credit allowed under section 
29 for the taxable year, no credit shall be al-
lowable under this section unless the tax-
payer elects not to claim the credit under 
section 29 with respect to the well. 

‘‘(4) NONCOMPLIANCE WITH POLLUTION 
LAWS.—For purposes of subsection (c)(3)(A), a 
marginal well which is not in compliance 
with the applicable State and Federal pollu-
tion prevention, control, and permit require-
ments for any period of time shall not be 
considered to be a qualified marginal well 
during such period.’’. 

(b) CREDIT TREATED AS BUSINESS CREDIT.— 
Section 38(b), as amended by this Act, is 
amended by striking ‘‘plus’’ at the end of 
paragraph (20), by striking the period at the 
end of paragraph (21) and inserting ‘‘, plus’’, 
and by adding at the end the following new 
paragraph: 

‘‘(22) the marginal oil and gas well produc-
tion credit determined under section 
45K(a).’’. 

(c) NO CARRYBACK OF MARGINAL OIL AND 
GAS WELL PRODUCTION CREDIT BEFORE EF-
FECTIVE DATE.—Subsection (d) of section 39, 
as amended by this Act, is amended by add-
ing at the end the following new paragraph: 

‘‘(19) NO CARRYBACK OF MARGINAL OIL AND 
GAS WELL PRODUCTION CREDIT BEFORE EFFEC-
TIVE DATE.—No portion of the unused busi-
ness credit for any taxable year which is at-
tributable to the marginal oil and gas well 
production credit determined under section 
45K may be carried back to a taxable year 
ending on or before the date of the enact-
ment of such section.’’. 

(d) COORDINATION WITH SECTION 29.—Sec-
tion 29(a) is amended by striking ‘‘There’’ 
and inserting ‘‘At the election of the tax-
payer, there’’. 

(e) CLERICAL AMENDMENT.—The table of 
sections for subpart D of part IV of sub-
chapter A of chapter 1, as amended by this 
Act, is amended by adding at the end the fol-
lowing new item: 

‘‘Sec. 45K. Credit for producing oil and gas 
from marginal wells.’’. 

(f) EFFECTIVE DATE.—The amendments 
made by this section shall apply to produc-
tion in taxable years beginning after the 
date of the enactment of this Act. 
SEC. 502. NATURAL GAS GATHERING LINES 

TREATED AS 7-YEAR PROPERTY. 
(a) IN GENERAL.—Subparagraph (C) of sec-

tion 168(e)(3) (relating to classification of 
certain property) is amended by striking 
‘‘and’’ at the end of clause (i), by redesig-
nating clause (ii) as clause (iii), and by in-
serting after clause (i) the following new 
clause: 

‘‘(ii) any natural gas gathering line, and’’. 
(b) NATURAL GAS GATHERING LINE.—Sub-

section (i) of section 168, as amended by this 
Act, is amended by adding at the end the fol-
lowing new paragraph: 

‘‘(16) NATURAL GAS GATHERING LINE.—The 
term ‘natural gas gathering line’ means— 

‘‘(A) the pipe, equipment, and appur-
tenances determined to be a gathering line 
by the Federal Energy Regulatory Commis-
sion, or 

‘‘(B) the pipe, equipment, and appur-
tenances used to deliver natural gas from the 
wellhead or a commonpoint to the point at 
which such gas first reaches— 

‘‘(i) a gas processing plant, 
‘‘(ii) an interconnection with a trans-

mission pipeline certificated by the Federal 
Energy Regulatory Commission as an inter-
state transmission pipeline, 

‘‘(iii) an interconnection with an intra-
state transmission pipeline, or 

‘‘(iv) a direct interconnection with a local 
distribution company, a gas storage facility, 
or an industrial consumer.’’. 

(c) ALTERNATIVE SYSTEM.—The table con-
tained in section 168(g)(3)(B) is amended by 
inserting after the item relating to subpara-
graph (C)(i) the following new item: 
‘‘(C)(ii) ............................................... 10’’. 

(d) EFFECTIVE DATE.—The amendments 
made by this section shall apply to property 
placed in service after the date of the enact-
ment of this Act, in taxable years ending 
after such date. 
SEC. 503. EXPENSING OF CAPITAL COSTS IN-

CURRED IN COMPLYING WITH ENVI-
RONMENTAL PROTECTION AGENCY 
SULFUR REGULATIONS. 

(a) IN GENERAL.—Part VI of subchapter B 
of chapter 1 (relating to itemized deductions 
for individuals and corporations), as amend-
ed by this Act, is amended by inserting after 
section 179C the following new section: 
‘‘SEC. 179D. DEDUCTION FOR CAPITAL COSTS IN-

CURRED IN COMPLYING WITH ENVI-
RONMENTAL PROTECTION AGENCY 
SULFUR REGULATIONS. 

‘‘(a) TREATMENT AS EXPENSE.— 
‘‘(1) IN GENERAL.—A small business refiner 

may elect to treat any qualified capital costs 
as an expense which is not chargeable to cap-
ital account. Any qualified cost which is so 
treated shall be allowed as a deduction for 
the taxable year in which the cost is paid or 
incurred. 

‘‘(2) LIMITATION.— 
‘‘(A) IN GENERAL.—The aggregate costs 

which may be taken into account under this 
subsection for any taxable year may not ex-
ceed the applicable percentage of the quali-
fied capital costs paid or incurred for the 
taxable year. 

‘‘(B) APPLICABLE PERCENTAGE.—For pur-
poses of subparagraph (A)— 

‘‘(i) IN GENERAL.—Except as provided in 
clause (ii), the applicable percentage is 75 
percent. 

‘‘(ii) REDUCED PERCENTAGE.—In the case of 
a small business refiner with average daily 
refinery runs for the period described in sub-
section (b)(2) in excess of 155,000 barrels, the 
percentage described in clause (i) shall be re-
duced (not below zero) by the product of such 
percentage (before the application of this 
clause) and the ratio of such excess to 50,000 
barrels. 

‘‘(b) DEFINITIONS.—For purposes of this sec-
tion— 

‘‘(1) QUALIFIED CAPITAL COSTS.—The term 
‘qualified capital costs’ means any costs 
which— 

‘‘(A) are otherwise chargeable to capital 
account, and 

‘‘(B) are paid or incurred for the purpose of 
complying with the Highway Diesel Fuel 
Sulfur Control Requirement of the Environ-
mental Protection Agency, as in effect on 

VerDate Mar 15 2010 21:20 Jan 14, 2014 Jkt 081600 PO 00000 Frm 00121 Fmt 0624 Sfmt 0634 E:\2003SENATE\S11MR3.REC S11MR3m
m

ah
er

 o
n 

D
S

K
C

G
S

P
4G

1 
w

ith
 S

O
C

IA
LS

E
C

U
R

IT
Y



CONGRESSIONAL RECORD — SENATES3542 March 11, 2003 
the date of the enactment of this section, 
with respect to a facility placed in service by 
the taxpayer before such date. 

‘‘(2) SMALL BUSINESS REFINER.—The term 
‘small business refiner’ means, with respect 
to any taxable year, a refiner of crude oil, 
which, within the refinery operations of the 
business, employs not more than 1,500 em-
ployees on any day during such taxable year 
and whose average daily refinery run for the 
1-year period ending on the date of the en-
actment of this section did not exceed 205,000 
barrels. 

‘‘(c) COORDINATION WITH OTHER PROVI-
SIONS.—Section 280B shall not apply to 
amounts which are treated as expenses under 
this section. 

‘‘(d) BASIS REDUCTION.—For purposes of 
this title, the basis of any property shall be 
reduced by the portion of the cost of such 
property taken into account under sub-
section (a). 

‘‘(e) CONTROLLED GROUPS.—For purposes of 
this section, all persons treated as a single 
employer under subsection (b), (c), (m), or (o) 
of section 414 shall be treated as a single em-
ployer.’’. 

(b) CONFORMING AMENDMENTS.— 
(1) Section 263(a)(1), as amended by this 

Act, is amended by striking ‘‘or’’ at the end 
of subparagraph (I), by striking the period at 
the end of subparagraph (J) and inserting ‘‘, 
or’’, and by inserting after subparagraph (J) 
the following new subparagraph: 

‘‘(K) expenditures for which a deduction is 
allowed under section 179D.’’. 

(2) Section 263A(c)(3) is amended by insert-
ing ‘‘179C,’’ after ‘‘section’’. 

(3) Section 312(k)(3)(B), as amended by this 
Act, is amended by striking ‘‘or 179C’’ each 
place it appears in the heading and text and 
inserting ‘‘, 179C, or 179D’’. 

(4) Section 1016(a), as amended by this Act, 
is amended by striking ‘‘and’’ at the end of 
paragraph (33), by striking the period at the 
end of paragraph (34) and inserting ‘‘, and’’, 
and by adding at the end the following new 
paragraph: 

‘‘(35) to the extent provided in section 
179D(d).’’. 

(5) Section 1245(a), as amended by this Act, 
is amended by inserting ‘‘179D,’’ after 
‘‘179C,’’ both places it appears in paragraphs 
(2)(C) and (3)(C). 

(6) The table of sections for part VI of sub-
chapter B of chapter 1, as amended by this 
Act, is amended by inserting after section 
179C the following new item: 
‘‘Sec. 179D. Deduction for capital costs in-

curred in complying with Envi-
ronmental Protection Agency 
sulfur regulations.’’. 

(c) EFFECTIVE DATE.—The amendment 
made by this section shall apply to expenses 
paid or incurred after the date of the enact-
ment of this Act, in taxable years ending 
after such date. 
SEC. 504. ENVIRONMENTAL TAX CREDIT. 

(a) IN GENERAL.—Subpart D of part IV of 
subchapter A of chapter 1 (relating to busi-
ness-related credits), as amended by this 
Act, is amended by adding at the end the fol-
lowing new section: 
‘‘SEC. 45L. ENVIRONMENTAL TAX CREDIT. 

‘‘(a) IN GENERAL.—For purposes of section 
38, the amount of the environmental tax 
credit determined under this section with re-
spect to any small business refiner for any 
taxable year is an amount equal to 5 cents 
for every gallon of 15 parts per million or 
less sulfur diesel produced at a facility by 
such small business refiner during such tax-
able year. 

‘‘(b) MAXIMUM CREDIT.— 
‘‘(1) IN GENERAL.—For any small business 

refiner, the aggregate amount determined 
under subsection (a) for any taxable year 

with respect to any facility shall not exceed 
the applicable percentage of the qualified 
capital costs paid or incurred by such small 
business refiner with respect to such facility 
during the applicable period, reduced by the 
credit allowed under subsection (a) for any 
preceding year. 

‘‘(2) APPLICABLE PERCENTAGE.—For pur-
poses of paragraph (1)— 

‘‘(A) IN GENERAL.—Except as provided in 
subparagraph (B), the applicable percentage 
is 25 percent. 

‘‘(B) REDUCED PERCENTAGE.—The percent-
age described in subparagraph (A) shall be 
reduced in the same manner as under section 
179D(a)(2)(B)(ii). 

‘‘(c) DEFINITIONS.—For purposes of this sec-
tion— 

‘‘(1) IN GENERAL.—The terms ‘small busi-
ness refiner’ and ‘qualified capital costs’ 
have the same meaning as given in section 
179D. 

‘‘(2) APPLICABLE PERIOD.—The term ‘appli-
cable period’ means, with respect to any fa-
cility, the period beginning on the day after 
the date which is 1 year after the date of the 
enactment of this section and ending with 
the date which is 1 year after the date on 
which the taxpayer must comply with the 
applicable EPA regulations with respect to 
such facility. 

‘‘(3) APPLICABLE EPA REGULATIONS.—The 
term ‘applicable EPA regulations’ means the 
Highway Diesel Fuel Sulfur Control Require-
ments of the Environmental Protection 
Agency, as in effect on the date of the enact-
ment of this section. 

‘‘(d) CERTIFICATION.— 
‘‘(1) REQUIRED.—Not later than the date 

which is 30 months after the first day of the 
first taxable year in which the environ-
mental tax credit is allowed with respect to 
qualified capital costs paid or incurred with 
respect to a facility, the small business re-
finer shall obtain a certification from the 
Secretary, in consultation with the Adminis-
trator of the Environmental Protection 
Agency, that the taxpayer’s qualified capital 
costs with respect to such facility will result 
in compliance with the applicable EPA regu-
lations. 

‘‘(2) CONTENTS OF APPLICATION.—An appli-
cation for certification shall include rel-
evant information regarding unit capacities 
and operating characteristics sufficient for 
the Secretary, in consultation with the Ad-
ministrator of the Environmental Protection 
Agency, to determine that such qualified 
capital costs are necessary for compliance 
with the applicable EPA regulations. 

‘‘(3) REVIEW PERIOD.—Any application shall 
be reviewed and notice of certification, if ap-
plicable, shall be made within 60 days of re-
ceipt of such application. In the event the 
Secretary does not notify the taxpayer of the 
results of such certification within such pe-
riod, the taxpayer may presume the certifi-
cation to be issued until so notified. 

‘‘(4) STATUTE OF LIMITATIONS.—With re-
spect to the credit allowed under this sec-
tion— 

‘‘(A) the statutory period for the assess-
ment of any deficiency attributable to such 
credit shall not expire before the end of the 
3-year period ending on the date that the re-
view period described in paragraph (3) ends, 
and 

‘‘(B) such deficiency may be assessed be-
fore the expiration of such 3-year period not-
withstanding the provisions of any other law 
or rule of law which would otherwise prevent 
such assessment. 

‘‘(e) CONTROLLED GROUPS.—For purposes of 
this section, all persons treated as a single 
employer under subsection (b), (c), (m), or (o) 
of section 414 shall be treated as a single em-
ployer. 

‘‘(f) COOPERATIVE ORGANIZATIONS.— 

‘‘(1) APPORTIONMENT OF CREDIT.—In the 
case of a cooperative organization described 
in section 1381(a), any portion of the credit 
determined under subsection (a) of this sec-
tion, for the taxable year may, at the elec-
tion of the organization, be apportioned 
among patrons eligible to share in patronage 
dividends on the basis of the quantity or 
value of business done with or for such pa-
trons for the taxable year. Such an election 
shall be irrevocable for such taxable year. 

‘‘(2) TREATMENT OF ORGANIZATIONS AND PA-
TRONS.— 

‘‘(A) ORGANIZATIONS.—The amount of the 
credit not apportioned to patrons pursuant 
to paragraph (1) shall be included in the 
amount determined under subsection (a) for 
the taxable year of the organization. 

‘‘(B) PATRONS.—The amount of the credit 
apportioned to patrons pursuant to para-
graph (1) shall be included in the amount de-
termined under subsection (a) for the first 
taxable year of each patron ending on or 
after the last day of the payment period (as 
defined in section 1382(d)) for the taxable 
year of the organization or, if earlier, for the 
taxable year of each patron ending on or 
after the date on which the patron receives 
notice from the cooperative of the apportion-
ment.’’. 

(b) CREDIT MADE PART OF GENERAL BUSI-
NESS CREDIT.—Subsection (b) of section 38 
(relating to general business credit), as 
amended by this Act, is amended by striking 
‘‘plus’’ at the end of paragraph (21), by strik-
ing the period at the end of paragraph (22) 
and inserting ‘‘, plus’’, and by adding at the 
end the following new paragraph: 

‘‘(23) in the case of a small business refiner, 
the environmental tax credit determined 
under section 45L(a).’’. 

(c) DENIAL OF DOUBLE BENEFIT.—Section 
280C (relating to certain expenses for which 
credits are allowable), as amended by this 
Act, is amended by adding after subsection 
(d) the following new subsection: 

‘‘(e) ENVIRONMENTAL TAX CREDIT.—No de-
duction shall be allowed for that portion of 
the expenses otherwise allowable as a deduc-
tion for the taxable year which is equal to 
the amount of the credit determined for the 
taxable year under section 45L(a).’’. 

(d) CLERICAL AMENDMENT.—The table of 
sections for subpart D of part IV of sub-
chapter A of chapter 1, as amended by this 
Act, is amended by adding at the end the fol-
lowing new item: 

‘‘Sec. 45L. Environmental tax credit.’’. 

(e) EFFECTIVE DATE.—The amendments 
made by this section shall apply to expenses 
paid or incurred after the date of the enact-
ment of this Act, in taxable years ending 
after such date. 

SEC. 505. DETERMINATION OF SMALL REFINER 
EXCEPTION TO OIL DEPLETION DE-
DUCTION. 

(a) IN GENERAL.—Paragraph (4) of section 
613A(d) (relating to certain refiners ex-
cluded) is amended to read as follows: 

‘‘(4) CERTAIN REFINERS EXCLUDED.—If the 
taxpayer or 1 or more related persons en-
gages in the refining of crude oil, subsection 
(c) shall not apply to the taxpayer for a tax-
able year if the average daily refinery runs 
of the taxpayer and such persons for the tax-
able year exceed 60,000 barrels. For purposes 
of this paragraph, the average daily refinery 
runs for any taxable year shall be deter-
mined by dividing the aggregate refinery 
runs for the taxable year by the number of 
days in the taxable year.’’. 

(b) EFFECTIVE DATE.—The amendment 
made by this section shall apply to taxable 
years beginning after the date of the enact-
ment of this Act. 
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SEC. 506. MARGINAL PRODUCTION INCOME LIMIT 

EXTENSION. 
Section 613A(c)(6)(H) (relating to tem-

porary suspension of taxable income limit 
with respect to marginal production) is 
amended by striking ‘‘2004’’ and inserting 
‘‘2007’’. 
SEC. 507. AMORTIZATION OF GEOLOGICAL AND 

GEOPHYSICAL EXPENDITURES. 
(a) IN GENERAL.—Part VI of subchapter B 

of chapter 1, as amended by this Act, is 
amended by adding at the end the following 
new section: 
‘‘SEC. 199. AMORTIZATION OF GEOLOGICAL AND 

GEOPHYSICAL EXPENDITURES FOR 
DOMESTIC OIL AND GAS WELLS. 

‘‘A taxpayer shall be entitled to an amorti-
zation deduction with respect to any geologi-
cal and geophysical expenses incurred in 
connection with the exploration for, or de-
velopment of, oil or gas within the United 
States (as defined in section 638) based on a 
period of 24 months beginning with the 
month in which such expenses were in-
curred.’’. 

(b) CLERICAL AMENDMENT.—The table of 
sections for part VI of subchapter B of chap-
ter 1, as amended by this Act, is amended by 
adding at the end the following new item: 
‘‘Sec. 199. Amortization of geological and 

geophysical expenditures for 
domestic oil and gas wells.’’. 

(c) EFFECTIVE DATE.—The amendments 
made by this section shall apply to costs 
paid or incurred in taxable years beginning 
after the date of the enactment of this Act. 
SEC. 508. AMORTIZATION OF DELAY RENTAL PAY-

MENTS. 
(a) IN GENERAL.—Part VI of subchapter B 

of chapter 1, as amended by this Act, is 
amended by adding at the end the following 
new section: 
‘‘SEC. 199A. AMORTIZATION OF DELAY RENTAL 

PAYMENTS FOR DOMESTIC OIL AND 
GAS WELLS. 

‘‘(a) IN GENERAL.—A taxpayer shall be enti-
tled to an amortization deduction with re-
spect to any delay rental payments incurred 
in connection with the development of oil or 
gas within the United States (as defined in 
section 638) based on a period of 24 months 
beginning with the month in which such pay-
ments were incurred.’’. 

‘‘(b) DELAY RENTAL PAYMENTS.—For pur-
poses of this section, the term ‘delay rental 
payment’ means an amount paid for the 
privilege of deferring development of an oil 
or gas well under an oil or gas lease.’’. 

(b) CLERICAL AMENDMENT.—The table of 
sections for part VI of subchapter B of chap-
ter 1, as amended by this Act, is amended by 
adding at the end the following new item: 

‘‘Sec. 199A. Amortization of delay rental 
payments for domestic oil and 
gas wells.’’. 

(c) EFFECTIVE DATE.—The amendments 
made by this section shall apply to amounts 
paid or incurred in taxable years beginning 
after the date of the enactment of this Act. 
SEC. 509. STUDY OF COAL BED METHANE. 

(a) IN GENERAL.—The Secretary of the 
Treasury shall study the effect of section 29 
of the Internal Revenue Code of 1986 on the 
production of coal bed methane. 

(b) CONTENTS OF STUDY.—The study under 
subsection (a) shall estimate the total 
amount of credits under section 29 of the In-
ternal Revenue Code of 1986 claimed annu-
ally and in the aggregate which are related 
to the production of coal bed methane since 
the date of the enactment of such section 29. 
Such study shall report the annual value of 
such credits allowable for coal bed methane 
compared to the average annual wellhead 
price of natural gas (per thousand cubic feet 
of natural gas). Such study shall also esti-

mate the incremental increase in production 
of coal bed methane that has resulted from 
the enactment of such section 29, and the 
cost to the Federal Government, in terms of 
the net tax benefits claimed, per thousand 
cubic feet of incremental coal bed methane 
produced annually and in the aggregate since 
such enactment. 
SEC. 510. EXTENSION AND MODIFICATION OF 

CREDIT FOR PRODUCING FUEL 
FROM A NONCONVENTIONAL 
SOURCE. 

(a) IN GENERAL.—Section 29 is amended by 
adding at the end the following new sub-
section: 

‘‘(h) EXTENSION FOR OTHER FACILITIES.— 
‘‘(1) OIL AND GAS.—In the case of a well or 

facility for producing qualified fuels de-
scribed in subparagraph (A) or (B) of sub-
section (c)(1) which was drilled or placed in 
service after the date of the enactment of 
this subsection and before January 1, 2005, 
notwithstanding subsection (f), this section 
shall apply with respect to such fuels pro-
duced at such well or facility not later than 
the close of the 3-year period beginning on 
the date that such well is drilled or such fa-
cility is placed in service. 

‘‘(2) FACILITIES PRODUCING REFINED COAL.— 
‘‘(A) IN GENERAL.—In the case of a facility 

described in subparagraph (C) for producing 
refined coal which was placed in service after 
the date of the enactment of this subsection 
and before January 1, 2007, this section shall 
apply with respect to fuel produced at such 
facility not later than the close of the 5-year 
period beginning on the date such facility is 
placed in service. 

‘‘(B) REFINED COAL.—For purposes of this 
paragraph, the term ‘refined coal’ means a 
fuel which is a liquid, gaseous, or solid syn-
thetic fuel produced from coal (including lig-
nite) or high carbon fly ash, including such 
fuel used as a feedstock. 

‘‘(C) COVERED FACILITIES.— 
‘‘(i) IN GENERAL.—A facility is described in 

this subparagraph if such facility produces 
refined coal using a technology that results 
in— 

‘‘(I) a qualified emission reduction, and 
‘‘(II) a qualified enhanced value. 
‘‘(ii) QUALIFIED EMISSION REDUCTION.—For 

purposes of this subparagraph, the term 
‘qualified emission reduction’ means a reduc-
tion of at least 20 percent of the emissions of 
nitrogen oxide and either sulfur dioxide or 
mercury released when burning the refined 
coal (excluding any dilution caused by mate-
rials combined or added during the produc-
tion process), as compared to the emissions 
released when burning the feedstock coal or 
comparable coal predominantly available in 
the marketplace as of January 1, 2003. 

‘‘(iii) QUALIFIED ENHANCED VALUE.—For 
purposes of this subparagraph, the term 
‘qualified enhanced value’ means an increase 
of at least 50 percent in the market value of 
the refined coal (excluding any increase 
caused by materials combined or added dur-
ing the production process), as compared to 
the value of the feedstock coal. 

‘‘(iii) QUALIFYING ADVANCED CLEAN COAL 
TECHNOLOGY FACILITIES EXCLUDED.—A facility 
described in this subparagraph shall not in-
clude a qualifying advanced clean coal tech-
nology facility (as defined in section 48A(b)). 

‘‘(3) WELLS PRODUCING VISCOUS OIL.— 
‘‘(A) IN GENERAL.—In the case of a well for 

producing viscous oil which was placed in 
service after the date of the enactment of 
this subsection and before January 1, 2005, 
this section shall apply with respect to fuel 
produced at such well not later than the 
close of the 3-year period beginning on the 
date such well is placed in service. 

‘‘(B) VISCOUS OIL.—The term ‘‘viscous oil’ 
means heavy oil, as defined in section 
613A(c)(6), except that— 

‘‘(i) ‘22 degrees’ shall be substituted for ‘20 
degrees’ in applying subparagraph (F) there-
of, and 

‘‘(ii) in all cases, the oil gravity shall be 
measured from the initial well-head samples, 
drill cuttings, or down hole samples. 

‘‘(C) WAIVER OF UNRELATED PERSON RE-
QUIREMENT.—In the case of viscous oil, the 
requirement under subsection (a)(1)(B)(i) of a 
sale to an unrelated person shall not apply 
to any sale to the extent that the viscous oil 
is not consumed in the immediate vicinity of 
the wellhead. 

‘‘(4) COALMINE METHANE GAS.— 
‘‘(A) IN GENERAL.—This section shall apply 

to coalmine methane gas— 
‘‘(i) captured or extracted by the taxpayer 

after the date of the enactment of this sub-
section and before January 1, 2005, and 

‘‘(ii) utilized as a fuel source or sold by or 
on behalf of the taxpayer to an unrelated 
person after the date of the enactment of 
this subsection and before January 1, 2005. 

‘‘(B) COALMINE METHANE GAS.—For pur-
poses of this paragraph, the term ‘coalmine 
methane gas’ means any methane gas which 
is— 

‘‘(i) liberated during qualified coal mining 
operations, or 

‘‘(ii) extracted up to 5 years in advance of 
qualified coal mining operations as part of a 
specific plan to mine a coal deposit. 

‘‘(C) SPECIAL RULE FOR ADVANCED EXTRAC-
TION.—In the case of coalmine methane gas 
which is captured in advance of qualified 
coal mining operations, the credit under sub-
section (a) shall be allowed only after the 
date the coal extraction occurs in the imme-
diate area where the coalmine methane gas 
was removed. 

‘‘(D) NONCOMPLIANCE WITH POLLUTION 
LAWS.—For purposes of subparagraphs (B) 
and (C), coal mining operations which are 
not in compliance with the applicable State 
and Federal pollution prevention, control, 
and permit requirements for any period of 
time shall not be considered to be qualified 
coal mining operations during such period. 

‘‘(5) FACILITIES PRODUCING FUELS FROM AG-
RICULTURAL AND ANIMAL WASTE.— 

‘‘(A) IN GENERAL.—In the case of facility 
for producing liquid, gaseous, or solid fuels 
from qualified agricultural and animal 
wastes, including such fuels when used as 
feedstocks, which was placed in service after 
the date of the enactment of this subsection 
and before January 1, 2005, this section shall 
apply with respect to fuel produced at such 
facility not later than the close of the 3-year 
period beginning on the date such facility is 
placed in service. 

‘‘(B) QUALIFIED AGRICULTURAL AND ANIMAL 
WASTE.—For purposes of this paragraph, the 
term ‘qualified agricultural and animal 
waste’ means agriculture and animal waste, 
including by-products, packaging, and any 
materials associated with the processing, 
feeding, selling, transporting, or disposal of 
agricultural or animal products or wastes, 
including wood shavings, straw, rice hulls, 
and other bedding for the disposition of ma-
nure. 

‘‘(6) CREDIT AMOUNT.—In determining the 
amount of credit allowable under this sec-
tion solely by reason of this subsection, the 
dollar amount applicable under subsection 
(a)(1) shall be $3 (without regard to sub-
section (b)(2)).’’. 

(b) EXTENSION FOR CERTAIN FUEL PRODUCED 
AT EXISTING FACILITIES.—Paragraph (2) of 
section 29(f) (relating to application of sec-
tion) is amended by inserting ‘‘(January 1, 
2005, in the case of any coke, coke gas, or 
natural gas and byproducts produced by coal 
gasification from lignite in a facility de-
scribed in paragraph (1)(B))’’ after ‘‘January 
1, 2003’’. 
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(c) EFFECTIVE DATE.—The amendment 

made by this section shall apply to fuel sold 
after the date of the enactment of this Act, 
in taxable years ending after such date. 
SEC. 511. NATURAL GAS DISTRIBUTION LINES 

TREATED AS 15-YEAR PROPERTY. 
(a) IN GENERAL.—Subparagraph (E) of sec-

tion 168(e)(3) (relating to classification of 
certain property) is amended by striking 
‘‘and’’ at the end of clause (ii), by striking 
the period at the end of clause (iii) and by in-
serting ‘‘, and’’, and by adding at the end the 
following new clause: 

‘‘(iv) any natural gas distribution line.’’. 
(b) ALTERNATIVE SYSTEM.—The table con-

tained in section 168(g)(3)(B), as amended by 
this Act, is amended by adding after the 
item relating to subparagraph (E)(iii) the 
following new item: 
‘‘(E)(iv) .............................................. 20’’. 

(c) EFFECTIVE DATE.—The amendments 
made by this section shall apply to property 
placed in service after the date of the enact-
ment of this Act, in taxable years ending 
after such date. 

TITLE VI—ELECTRIC UTILITY 
RESTRUCTURING PROVISIONS 

SEC. 601. ONGOING STUDY AND REPORTS RE-
GARDING TAX ISSUES RESULTING 
FROM FUTURE RESTRUCTURING DE-
CISIONS. 

(a) ONGOING STUDY.—The Secretary of the 
Treasury, after consultation with the Fed-
eral Energy Regulatory Commission, shall 
undertake an ongoing study of Federal tax 
issues resulting from nontax decisions on the 
restructuring of the electric industry. In par-
ticular, the study shall focus on the effect on 
tax-exempt bonding authority of public 
power entities and on corporate restruc-
turing which results from the restructuring 
of the electric industry. 

(b) REGULATORY RELIEF.—In connection 
with the study described in subsection (a), 
the Secretary of the Treasury should exer-
cise the Secretary’s authority, as appro-
priate, to modify or suspend regulations that 
may impede an electric utility company’s 
ability to reorganize its capital stock struc-
ture to respond to a competitive market-
place. 

(c) REPORTS.—The Secretary of the Treas-
ury shall report to the Committee on Fi-
nance of the Senate and the Committee on 
Ways and Means of the House of Representa-
tives not later than December 31, 2003, re-
garding Federal tax issues identified under 
the study described in subsection (a), and at 
least annually thereafter, regarding such 
issues identified since the preceding report. 
Such reports shall also include such legisla-
tive recommendations regarding changes to 
the private business use rules under subpart 
A of part IV of subchapter B of chapter 1 of 
the Internal Revenue Code of 1986 as the Sec-
retary of the Treasury deems necessary. The 
reports shall continue until such time as the 
Federal Energy Regulatory Commission has 
completed the restructuring of the electric 
industry. 
SEC. 602. MODIFICATIONS TO SPECIAL RULES 

FOR NUCLEAR DECOMMISSIONING 
COSTS. 

(a) REPEAL OF LIMITATION ON DEPOSITS INTO 
FUND BASED ON COST OF SERVICE; CONTRIBU-
TIONS AFTER FUNDING PERIOD.—Subsection 
(b) of section 468A is amended to read as fol-
lows: 

‘‘(b) LIMITATION ON AMOUNTS PAID INTO 
FUND.—The amount which a taxpayer may 
pay into the Fund for any taxable year shall 
not exceed the ruling amount applicable to 
such taxable year.’’. 

(b) CLARIFICATION OF TREATMENT OF FUND 
TRANSFERS.—Subsection (e) of section 468A 
is amended by adding at the end the fol-
lowing new paragraph: 

‘‘(8) TREATMENT OF FUND TRANSFERS.—If, in 
connection with the transfer of the tax-
payer’s interest in a nuclear power plant, the 
taxpayer transfers the Fund with respect to 
such power plant to the transferee of such 
interest and the transferee elects to continue 
the application of this section to such 
Fund— 

‘‘(A) the transfer of such Fund shall not 
cause such Fund to be disqualified from the 
application of this section, and 

‘‘(B) no amount shall be treated as distrib-
uted from such Fund, or be includible in 
gross income, by reason of such transfer.’’. 

(c) DEDUCTION FOR NUCLEAR DECOMMIS-
SIONING COSTS WHEN PAID.—Paragraph (2) of 
section 468A(c) is amended to read as follows: 

‘‘(2) DEDUCTION OF NUCLEAR DECOMMIS-
SIONING COSTS.—In addition to any deduction 
under subsection (a), nuclear decommis-
sioning costs paid or incurred by the tax-
payer during any taxable year shall con-
stitute ordinary and necessary expenses in 
carrying on a trade or business under section 
162.’’. 

(d) EFFECTIVE DATE.—The amendments 
made by this section shall apply to taxable 
years beginning after the date of the enact-
ment of this Act. 
SEC. 603. TREATMENT OF CERTAIN INCOME OF 

COOPERATIVES. 
(a) INCOME FROM OPEN ACCESS AND NU-

CLEAR DECOMMISSIONING TRANSACTIONS.— 
(1) IN GENERAL.—Subparagraph (C) of sec-

tion 501(c)(12) is amended by striking ‘‘or’’ at 
the end of clause (i), by striking clause (ii), 
and by adding at the end the following new 
clauses: 

‘‘(ii) from any open access transaction 
(other than income received or accrued di-
rectly or indirectly from a member), 

‘‘(iii) from any nuclear decommissioning 
transaction, 

‘‘(iv) from any asset exchange or conver-
sion transaction, or 

‘‘(v) from the prepayment of any loan, 
debt, or obligation made, insured, or guaran-
teed under the Rural Electrification Act of 
1936.’’. 

(2) DEFINITIONS AND SPECIAL RULES.—Para-
graph (12) of section 501(c) is amended by 
adding at the end the following new subpara-
graphs: 

‘‘(E) For purposes of subparagraph (C)(ii)— 
‘‘(i) The term ‘open access transaction’ 

means any transaction meeting the open ac-
cess requirements of any of the following 
subclauses with respect to a mutual or coop-
erative electric company: 

‘‘(I) The provision or sale of transmission 
service or ancillary services meets the open 
access requirements of this subclause only if 
such services are provided on a nondiscrim-
inatory open access basis pursuant to an 
open access transmission tariff filed with 
and approved by FERC, including an accept-
able reciprocity tariff, or under a regional 
transmission organization agreement ap-
proved by FERC. 

‘‘(II) The provision or sale of electric en-
ergy distribution services or ancillary serv-
ices meets the open access requirements of 
this subclause only if such services are pro-
vided on a nondiscriminatory open access 
basis to end-users served by distribution fa-
cilities owned by the mutual or cooperative 
electric company (or its members). 

‘‘(III) The delivery or sale of electric en-
ergy generated by a generation facility 
meets the open access requirements of this 
subclause only if such facility is directly 
connected to distribution facilities owned by 
the mutual or cooperative electric company 
(or its members) which owns the generation 
facility, and such distribution facilities meet 
the open access requirements of subclause 
(II). 

‘‘(ii) Clause (i)(I) shall apply in the case of 
a voluntarily filed tariff only if the mutual 
or cooperative electric company files a re-
port with FERC within 90 days after the date 
of the enactment of this subparagraph relat-
ing to whether or not such company will join 
a regional transmission organization. 

‘‘(iii) A mutual or cooperative electric 
company shall be treated as meeting the 
open access requirements of clause (i)(I) if a 
regional transmission organization controls 
the transmission facilities. 

‘‘(iv) References to FERC in this subpara-
graph shall be treated as including ref-
erences to the Public Utility Commission of 
Texas with respect to any ERCOT utility (as 
defined in section 212(k)(2)(B) of the Federal 
Power Act (16 U.S.C. 824k(k)(2)(B))) or ref-
erences to the Rural Utilities Service with 
respect to any other facility not subject to 
FERC jurisdiction. 

‘‘(v) For purposes of this subparagraph— 
‘‘(I) The term ‘transmission facility’ means 

an electric output facility (other than a gen-
eration facility) that operates at an electric 
voltage of 69 kV or greater. To the extent 
provided in regulations, such term includes 
any output facility that FERC determines is 
a transmission facility under standards ap-
plied by FERC under the Federal Power Act 
(as in effect on the date of the enactment of 
the Energy Tax Incentives Act of 2003). 

‘‘(II) The term ‘regional transmission orga-
nization’ includes an independent system op-
erator. 

‘‘(III) The term ‘FERC’ means the Federal 
Energy Regulatory Commission. 

‘‘(F) The term ‘nuclear decommissioning 
transaction’ means— 

‘‘(i) any transfer into a trust, fund, or in-
strument established to pay any nuclear de-
commissioning costs if the transfer is in con-
nection with the transfer of the mutual or 
cooperative electric company’s interest in a 
nuclear power plant or nuclear power plant 
unit, 

‘‘(ii) any distribution from any trust, fund, 
or instrument established to pay any nuclear 
decommissioning costs, or 

‘‘(iii) any earnings from any trust, fund, or 
instrument established to pay any nuclear 
decommissioning costs. 

‘‘(G) The term ‘asset exchange or conver-
sion transaction’ means any voluntary ex-
change or involuntary conversion of any 
property related to generating, transmitting, 
distributing, or selling electric energy by a 
mutual or cooperative electric company, the 
gain from which qualifies for deferred rec-
ognition under section 1031 or 1033, but only 
if the replacement property acquired by such 
company pursuant to such section con-
stitutes property which is used, or to be 
used, for— 

‘‘(i) generating, transmitting, distributing, 
or selling electric energy, or 

‘‘(ii) producing, transmitting, distributing, 
or selling natural gas.’’. 

(b) TREATMENT OF INCOME FROM LOAD LOSS 
TRANSACTIONS.—Paragraph (12) of section 
501(c), as amended by subsection (a)(2), is 
amended by adding after subparagraph (G) 
the following new subparagraph: 

‘‘(H)(i) In the case of a mutual or coopera-
tive electric company described in this para-
graph or an organization described in section 
1381(a)(2)(C), income received or accrued 
from a load loss transaction shall be treated 
as an amount collected from members for 
the sole purpose of meeting losses and ex-
penses. 

‘‘(ii) For purposes of clause (i), the term 
‘load loss transaction’ means any wholesale 
or retail sale of electric energy (other than 
to members) to the extent that the aggre-
gate sales during the recovery period does 
not exceed the load loss mitigation sales 
limit for such period. 
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‘‘(iii) For purposes of clause (ii), the load 

loss mitigation sales limit for the recovery 
period is the sum of the annual load losses 
for each year of such period. 

‘‘(iv) For purposes of clause (iii), a mutual 
or cooperative electric company’s annual 
load loss for each year of the recovery period 
is the amount (if any) by which— 

‘‘(I) the megawatt hours of electric energy 
sold during such year to members of such 
electric company are less than 

‘‘(II) the megawatt hours of electric energy 
sold during the base year to such members. 

‘‘(v) For purposes of clause (iv)(II), the 
term ‘base year’ means— 

‘‘(I) the calendar year preceding the start- 
up year, or 

‘‘(II) at the election of the electric com-
pany, the second or third calendar years pre-
ceding the start-up year. 

‘‘(vi) For purposes of this subparagraph, 
the recovery period is the 7-year period be-
ginning with the start-up year. 

‘‘(vii) For purposes of this subparagraph, 
the start-up year is the calendar year which 
includes the date of the enactment of this 
subparagraph or, if later, at the election of 
the mutual or cooperative electric com-
pany— 

‘‘(I) the first year that such electric com-
pany offers nondiscriminatory open access, 
or 

‘‘(II) the first year in which at least 10 per-
cent of such electric company’s sales are not 
to members of such electric company. 

‘‘(viii) A company shall not fail to be treat-
ed as a mutual or cooperative company for 
purposes of this paragraph or as a corpora-
tion operating on a cooperative basis for pur-
poses of section 1381(a)(2)(C) by reason of the 
treatment under clause (i). 

‘‘(ix) In the case of a mutual or cooperative 
electric company, income from any open ac-
cess transaction received, or accrued, indi-
rectly from a member shall be treated as an 
amount collected from members for the sole 
purpose of meeting losses and expenses.’’. 

(c) EXCEPTION FROM UNRELATED BUSINESS 
TAXABLE INCOME.—Subsection (b) of section 
512 (relating to modifications) is amended by 
adding at the end the following new para-
graph: 

‘‘(18) TREATMENT OF MUTUAL OR COOPERA-
TIVE ELECTRIC COMPANIES.—In the case of a 
mutual or cooperative electric company de-
scribed in section 501(c)(12), there shall be 
excluded income which is treated as member 
income under subparagraph (H) thereof.’’. 

(d) CROSS REFERENCE.—Section 1381 is 
amended by adding at the end the following 
new subsection: 

‘‘(c) CROSS REFERENCE.— 
‘‘For treatment of income from load loss 

transactions of organizations described in 
subsection (a)(2)(C), see section 
501(c)(12)(H).’’. 

(e) EFFECTIVE DATE.—The amendments 
made by this section shall apply to taxable 
years beginning after the date of the enact-
ment of this Act. 
SEC. 604. SALES OR DISPOSITIONS TO IMPLE-

MENT FEDERAL ENERGY REGU-
LATORY COMMISSION OR STATE 
ELECTRIC RESTRUCTURING POLICY. 

(a) IN GENERAL.—Section 451 (relating to 
general rule for taxable year of inclusion) is 
amended by adding at the end the following 
new subsection: 

‘‘(i) SPECIAL RULE FOR SALES OR DISPOSI-
TIONS TO IMPLEMENT FEDERAL ENERGY REGU-
LATORY COMMISSION OR STATE ELECTRIC RE-
STRUCTURING POLICY.— 

‘‘(1) IN GENERAL.—For purposes of this sub-
title, if a taxpayer elects the application of 
this subsection to a qualifying electric trans-
mission transaction in any taxable year— 

‘‘(A) any ordinary income derived from 
such transaction which would be required to 

be recognized under section 1245 or 1250 for 
such taxable year (determined without re-
gard to this subsection), and 

‘‘(B) any income derived from such trans-
action in excess of such ordinary income 
which is required to be included in gross in-
come for such taxable year, 

shall be so recognized and included ratably 
over the 8-taxable year period beginning 
with such taxable year. 

‘‘(2) QUALIFYING ELECTRIC TRANSMISSION 
TRANSACTION.—For purposes of this sub-
section, the term ‘qualifying electric trans-
mission transaction’ means any sale or other 
disposition before January 1, 2007, of— 

‘‘(A) property used by the taxpayer in the 
trade or business of providing electric trans-
mission services, or 

‘‘(B) any stock or partnership interest in a 
corporation or partnership, as the case may 
be, whose principal trade or business consists 
of providing electric transmission services, 
but only if such sale or disposition is to an 
independent transmission company. 

‘‘(3) INDEPENDENT TRANSMISSION COM-
PANY.—For purposes of this subsection, the 
term ‘independent transmission company’ 
means— 

‘‘(A) a regional transmission organization 
approved by the Federal Energy Regulatory 
Commission, 

‘‘(B) a person— 
‘‘(i) who the Federal Energy Regulatory 

Commission determines in its authorization 
of the transaction under section 203 of the 
Federal Power Act (16 U.S.C. 824b) is not a 
market participant within the meaning of 
such Commission’s rules applicable to re-
gional transmission organizations, and 

‘‘(ii) whose transmission facilities to which 
the election under this subsection applies are 
under the operational control of a Federal 
Energy Regulatory Commission-approved re-
gional transmission organization before the 
close of the period specified in such author-
ization, but not later than the close of the 
period applicable under paragraph (1), or 

‘‘(C) in the case of facilities subject to the 
exclusive jurisdiction of the Public Utility 
Commission of Texas, a person which is ap-
proved by that Commission as consistent 
with Texas State law regarding an inde-
pendent transmission organization. 

‘‘(4) ELECTION.—An election under para-
graph (1), once made, shall be irrevocable. 

‘‘(5) NONAPPLICATION OF INSTALLMENT 
SALES TREATMENT.—Section 453 shall not 
apply to any qualifying electric transmission 
transaction with respect to which an elec-
tion to apply this subsection is made.’’. 

(b) EFFECTIVE DATE.—The amendment 
made by this section shall apply to trans-
actions occurring after the date of the enact-
ment of this Act. 

SEC. 605. TREATMENT OF CERTAIN DEVELOP-
MENT INCOME OF COOPERATIVES. 

(a) IN GENERAL.—Subparagraph (C) of sec-
tion 501(c)(12), as amended by this Act, is 
amended by striking ‘‘or’’ at the end of 
clause (iv), by striking the period at the end 
of clause (v) and insert ‘‘, or’’, and by adding 
at the end the following new clause: 

‘‘(vi) from the receipt before January 1, 
2007, of any money, property, capital, or any 
other contribution in aid of construction or 
connection charge intended to facilitate the 
provision of electric service for the purpose 
of developing qualified fuels from non-
conventional sources (within the meaning of 
section 29).’’. 

(b) EFFECTIVE DATE.—The amendments 
made by this section shall apply to taxable 
years beginning after the date of the enact-
ment of this Act. 

TITLE VII—ADDITIONAL PROVISIONS 
SEC. 701. EXTENSION OF ACCELERATED DEPRE-

CIATION AND WAGE CREDIT BENE-
FITS ON INDIAN RESERVATIONS. 

(a) SPECIAL RECOVERY PERIOD FOR PROP-
ERTY ON INDIAN RESERVATIONS.—Section 
168(j)(8) (relating to termination), as amend-
ed by section 613(b) of the Job Creation and 
Worker Assistance Act of 2002, is amended by 
striking ‘‘2004’’ and inserting ‘‘2005’’. 

(b) INDIAN EMPLOYMENT CREDIT.—Section 
45A(f) (relating to termination), as amended 
by section 613(a) of the Job Creation and 
Worker Assistance Act of 2002, is amended by 
striking ‘‘2004’’ and inserting ‘‘2005’’. 
SEC. 702. STUDY OF EFFECTIVENESS OF CERTAIN 

PROVISIONS BY GAO. 
(a) STUDY.—The Comptroller General of 

the United States shall undertake an ongo-
ing analysis of— 

(1) the effectiveness of the alternative 
motor vehicles and fuel incentives provisions 
under title II and the conservation and en-
ergy efficiency provisions under title III, and 

(2) the recipients of the tax benefits con-
tained in such provisions, including an iden-
tification of such recipients by income and 
other appropriate measurements. 
Such analysis shall quantify the effective-
ness of such provisions by examining and 
comparing the Federal Government’s for-
gone revenue to the aggregate amount of en-
ergy actually conserved and tangible envi-
ronmental benefits gained as a result of such 
provisions. 

(b) REPORTS.—The Comptroller General of 
the United States shall report the analysis 
required under subsection (a) to Congress not 
later than December 31, 2003, and annually 
thereafter. 
SEC. 703. CREDIT FOR PRODUCTION OF ALASKA 

NATURAL GAS. 
(a) IN GENERAL.—Subpart D of part IV of 

subchapter A of chapter 1 (relating to busi-
ness related credits), as amended by this Act, 
is amended by adding at the end the fol-
lowing new section: 
‘‘SEC. 45M. ALASKA NATURAL GAS. 

‘‘(a) IN GENERAL.—For purposes of section 
38, the Alaska natural gas credit of any tax-
payer for any taxable year is the credit 
amount per 1,000,000 Btu of Alaska natural 
gas entering any intake or tie-in point which 
was derived from an area of the State of 
Alaska lying north of 64 degrees North lati-
tude, which is attributable to the taxpayer 
and sold by or on behalf of the taxpayer to 
an unrelated person during such taxable year 
(within the meaning of section 45). 

‘‘(b) CREDIT AMOUNT.—For purposes of this 
section— 

‘‘(1) IN GENERAL.—The credit amount per 
1,000,000 Btu of Alaska natural gas entering 
any intake or tie-in point which was derived 
from an area of the State of Alaska lying 
north of 64 degrees North latitude (deter-
mined in United States dollars), is the excess 
of— 

‘‘(A) $3.25, over 
‘‘(B) the average monthly price at the 

AECO C Hub in Alberta, Canada, for Alaska 
natural gas for the month in which occurs 
the date of such entering. 

‘‘(2) INFLATION ADJUSTMENT.—In the case of 
any taxable year beginning in a calendar 
year after the first calendar year ending 
after the date described in subsection (g)(1), 
the dollar amount contained in paragraph 
(1)(A) shall be increased to an amount equal 
to such dollar amount multiplied by the in-
flation adjustment factor for such calendar 
year (determined under section 43(b)(3)(B) by 
substituting ‘the calendar year ending before 
the date described in section 45M(g)(1)’ for 
‘1990’). 

‘‘(c) ALASKA NATURAL GAS.—For purposes 
of this section, the term ‘Alaska natural gas’ 
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means natural gas entering any intake or 
tie-in point which was derived from an area 
of the State of Alaska lying north of 64 de-
grees North latitude produced in compliance 
with the applicable State and Federal pollu-
tion prevention, control, and permit require-
ments from the area generally known as the 
North Slope of Alaska (including the conti-
nental shelf thereof within the meaning of 
section 638(l)), determined without regard to 
the area of the Alaska National Wildlife Ref-
uge (including the continental shelf thereof 
within the meaning of section 638(l)). 

‘‘(d) RECAPTURE.— 
‘‘(1) IN GENERAL.—With respect to each 

1,000,000 Btu of Alaska natural gas entering 
any intake or tie-in point which was derived 
from an area of the State of Alaska lying 
north of 64 degrees North latitude after the 
date which is 3 years after the date described 
in subsection (g)(1), if the average monthly 
price described in subsection (b)(1)(B) ex-
ceeds 150 percent of the amount described in 
subsection (b)(1)(A) for the month in which 
occurs the date of such entering, the tax-
payer’s tax under this chapter for the tax-
able year shall be increased by an amount 
equal to the lesser of— 

‘‘(A) such excess, or 
‘‘(B) the aggregate decrease in the credits 

allowed under section 38 for all prior taxable 
years which would have resulted if the Alas-
ka natural gas credit received by the tax-
payer for such years had been zero. 

‘‘(2) SPECIAL RULES.— 
‘‘(A) TAX BENEFIT RULE.—The tax for the 

taxable year shall be increased under para-
graph (1) only with respect to credits allowed 
by reason of this section which were used to 
reduce tax liability. In the case of credits 
not so used to reduce tax liability, the 
carryforwards and carrybacks under section 
39 shall be appropriately adjusted. 

‘‘(B) NO CREDITS AGAINST TAX.—Any in-
crease in tax under this subsection shall not 
be treated as a tax imposed by this chapter 
for purposes of determining the amount of 
any credit under this chapter or for purposes 
of section 55. 

‘‘(e) APPLICATION OF RULES.—For purposes 
of this section, rules similar to the rules of 
paragraphs (3), (4), and (5) of section 45(d) 
shall apply. 

‘‘(f) NO DOUBLE BENEFIT.—The amount of 
any deduction or other credit allowable 
under this chapter for any fuel taken into 
account in computing the amount of the 
credit determined under subsection (a) shall 
be reduced by the amount of such credit at-
tributable to such fuel. 

‘‘(g) APPLICATION OF SECTION.—This section 
shall apply to Alaska natural gas entering 
any intake or tie-in point which was derived 
from an area of the State of Alaska lying 
north of 64 degrees North latitude for the pe-
riod— 

‘‘(1) beginning with the later of— 
‘‘(A) January 1, 2010, or 
‘‘(B) the initial date for the interstate 

transportation of such Alaska natural gas, 
and 

‘‘(2) except with respect to subsection (d), 
ending with the date which is 15 years after 
the date described in paragraph (1).’’. 

(b) CREDIT TREATED AS BUSINESS CREDIT.— 
Section 38(b), as amended by this Act, is 
amended by striking ‘‘plus’’ at the end of 
paragraph (22), by striking the period at the 
end of paragraph (23) and inserting ‘‘, plus’’, 
and by adding at the end the following new 
paragraph: 

‘‘(24) The Alaska natural gas credit deter-
mined under section 45M(a).’’. 

(c) ALLOWING CREDIT AGAINST ENTIRE REG-
ULAR TAX AND MINIMUM TAX.— 

(1) IN GENERAL.—Subsection (c) of section 
38 (relating to limitation based on amount of 
tax), as amended by this Act, is amended by 

redesignating paragraph (5) as paragraph (6) 
and by inserting after paragraph (4) the fol-
lowing new paragraph: 

‘‘(5) SPECIAL RULES FOR ALASKA NATURAL 
GAS CREDIT.— 

‘‘(A) IN GENERAL.—In the case of the Alas-
ka natural gas credit— 

‘‘(i) this section and section 39 shall be ap-
plied separately with respect to the credit, 
and 

‘‘(ii) in applying paragraph (1) to the cred-
it— 

‘‘(I) the amounts in subparagraphs (A) and 
(B) thereof shall be treated as being zero, and 

‘‘(II) the limitation under paragraph (1) (as 
modified by subclause (I)) shall be reduced 
by the credit allowed under subsection (a) for 
the taxable year (other than the Alaska nat-
ural gas credit). 

‘‘(B) ALASKA NATURAL GAS CREDIT.—For 
purposes of this subsection, the term ‘Alaska 
natural gas credit’ means the credit allow-
able under subsection (a) by reason of sec-
tion 45M(a).’’. 

(2) CONFORMING AMENDMENTS.—Subclause 
(II) of section 38(c)(2)(A)(ii), as amended by 
this Act, subclause (II) of section 
38(c)(3)(A)(ii), as amended by this Act, and 
subclause (II) of section 38(c)(4)(A)(ii), as 
added by this Act, are each amended by in-
serting ‘‘or the Alaska natural gas credit’’ 
after ‘‘producer credit’’. 

(d) CLERICAL AMENDMENT.—The table of 
sections for subpart D of part IV of sub-
chapter A of chapter 1, as amended by this 
Act, is amended by adding at the end the fol-
lowing new item: 
‘‘Sec. 45M. Alaska natural gas.’’. 
SEC. 704. SALE OF GASOLINE AND DIESEL FUEL 

AT DUTY-FREE SALES ENTERPRISES. 
(a) PROHIBITION.—Section 555(b) of the Tar-

iff Act of 1930 (19 U.S.C. 1555(b)) is amended— 
(1) by redesignating paragraphs (6) through 

(8) as paragraphs (7) through (9), respec-
tively; and 

(2) by inserting after paragraph (5) the fol-
lowing: 

‘‘(6) Any gasoline or diesel fuel sold at a 
duty-free sales enterprise shall be considered 
to be entered for consumption into the cus-
toms territory of the United States.’’. 

(b) CONSTRUCTION.—The amendments made 
by this section shall not be construed to cre-
ate any inference with respect to the inter-
pretation of any provision of law as such pro-
vision was in effect on the day before the 
date of enactment of this Act. 

(c) EFFECTIVE DATE.—The amendments 
made by this section shall take effect on the 
date of enactment of this Act. 
SEC. 705. CLARIFICATION OF EXCISE TAX EXEMP-

TIONS FOR AGRICULTURAL AERIAL 
APPLICATORS. 

(a) NO WAIVER BY FARM OWNER, TENANT, OR 
OPERATOR NECESSARY.—Subparagraph (B) of 
section 6420(c)(4) (relating to certain farming 
use other than by owner, etc.) is amended to 
read as follows: 

‘‘(B) if the person so using the gasoline is 
an aerial or other applicator of fertilizers or 
other substances and is the ultimate pur-
chaser of the gasoline, then subparagraph (A) 
of this paragraph shall not apply and the 
aerial or other applicator shall be treated as 
having used such gasoline on a farm for 
farming purposes.’’. 

(b) EXEMPTION INCLUDES FUEL USED BE-
TWEEN AIRFIELD AND FARM.—Section 
6420(c)(4), as amended by subsection (a), is 
amended by adding at the end the following 
new flush sentence: 

‘‘For purposes of this paragraph, in the case 
of an aerial applicator, gasoline shall be 
treated as used on a farm for farming pur-
poses if the gasoline is used for the direct 
flight between the airfield and 1 or more 
farms.’’. 

(c) EXEMPTION FROM TAX ON AIR TRANSPOR-
TATION OF PERSONS FOR FORESTRY PURPOSES 
EXTENDED TO FIXED-WING AIRCRAFT.—Sub-
section (f) of section 4261 (relating to tax on 
air transportation of persons) is amended to 
read as follows: 

‘‘(f) EXEMPTION FOR CERTAIN USES.—No tax 
shall be imposed under subsection (a) or (b) 
on air transportation— 

‘‘(1) by helicopter for the purpose of trans-
porting individuals, equipment, or supplies 
in the exploration for, or the development or 
removal of, hard minerals, oil, or gas, or 

‘‘(2) by helicopter or by fixed-wing aircraft 
for the purpose of the planting, cultivation, 
cutting, or transportation of, or caring for, 
trees (including logging operations), 
but only if the helicopter or fixed-wing air-
craft does not take off from, or land at, a fa-
cility eligible for assistance under the Air-
port and Airway Development Act of 1970, or 
otherwise use services provided pursuant to 
section 44509 or 44913(b) or subchapter I of 
chapter 471 of title 49, United States Code, 
during such use. In the case of helicopter 
transportation described in paragraph (1), 
this subsection shall be applied by treating 
each flight segment as a distinct flight.’’. 

(d) EFFECTIVE DATE.—The amendments 
made by this section shall apply to fuel use 
or air transportation after December 31, 2002, 
and before January 1, 2004. 
SEC. 706. MODIFICATION OF RURAL AIRPORT 

DEFINITION. 
(a) IN GENERAL.—Clause (ii) of section 

4261(e)(1)(B) (defining rural airport) is 
amended by striking the period at the end of 
subclause (II) and inserting ‘‘, or’’ and by 
adding at the end the following new sub-
clause: 

‘‘(III) is not connected by paved roads to 
another airport.’’. 

(b) EFFECTIVE DATE.—The amendments 
made by this section shall apply to calendar 
years beginning after 2003. 
SEC. 707. EXEMPTION FROM TICKET TAXES FOR 

TRANSPORTATION PROVIDED BY 
SEAPLANES. 

(a) IN GENERAL.—The taxes imposed by sec-
tions 4261 and 4271 shall not apply to trans-
portation by a seaplane with respect to any 
segment consisting of a takeoff from, and a 
landing on, water. 

(b) EFFECTIVE DATE.—The amendments 
made by this section shall apply to calendar 
years beginning after 2003. 

Mr. BINGAMAN. Mr. President, I am 
pleased to join the Chairman and 
Ranking Member of the Finance Com-
mittee and the Chairman of the Energy 
and Natural Resources Committee as a 
sponsor of the Energy Tax Incentives 
Act of 2003, which we are introducing 
today. 

The tax incentives we introduce 
today are designed to encourage com-
mercial activities that will increase 
and diversify our energy supplies and 
help us to use those energy supplies 
more efficiently and productively. Our 
demand for energy continues to grow 
and we will need a broad portfolio of 
energy sources, including improved ef-
ficiency, to meet this demand. The en-
ergy tax package encompasses many of 
the diverse components that make up a 
comprehensive energy strategy. These 
include incentives for renewable re-
sources, alternative transportation 
fuels and alternative fuel vehicles, en-
ergy efficient appliances and buildings, 
clean coal, domestic oil and gas pro-
duction and infrastructure, as well as 
removing impediments to an inte-
grated electric grid. 
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This bill reflects the work of the Fi-

nance Committee last year to develop 
a balanced package of energy tax pro-
visions to complement the energy pol-
icy legislation developed by the Sen-
ate. The language of the bill is vir-
tually identical to the tax sections of 
the Energy bill passed by the Senate 
last April. While new or improved 
versions of some of the provisions have 
been developed in the intervening 
months, this version provides a com-
mon starting point for any further re-
finements of the text. I look forward to 
participating in the Finance Commit-
tee’s consideration of the energy tax 
package this year. 

Mr. BAUCUS. Mr. President, I am 
pleased to join Chairman GRASSLEY in 
introducing the Energy Tax Incentives 
Act of 2003. The chairman and the 
ranking member of the Energy and 
Natural Resources Committee, Sen-
ators DOMENICI and BINGAMAN, are also 
original sponsors of this legislation. 

This legislation is very similar to the 
energy tax incentives bill which won 
overwhelming support on the Senate 
floor last April and provides a strong 
starting point for the Senate Finance 
Committee towards a mark-up of an 
energy tax bill. 

The urgency for this legislation at 
this point in time is particularly crit-
ical. Gasoline prices in the U.S. are at 
record levels. Low inventories, high 
crude oil prices, recent cold weather 
and continuing industry concern about 
a possible war with Iraq have raised 
gas prices close to the highest price 
ever recorded. This situation is not ex-
pected to improve in the near future. 

To help alleviate this situation, this 
bill proposes a balanced package of al-
ternative energy, traditional energy 
production and energy efficiency incen-
tives. This legislation begins from the 
premise that we may accomplish en-
ergy policy goals by targeting market 
incentives—in the form of tax deduc-
tions and credits—at certain invest-
ments. The bill would accomplish this 
in three ways. First, we create incen-
tives for new production, especially 
production from important renewable 
sources. Second, we create incentives 
for the development of new technology. 
Third, we create incentives for energy 
conservation. 

Through targeted market incentives 
we hope to encourage the development 
of alternative sources of production 
and technologies, thereby boosting our 
overall energy resources. This will help 
promote energy independence in the 
United States, which will contribute to 
both greater economic growth and na-
tional security. At the same time, by 
encouraging development of sources of 
renewable energy and energy effi-
ciency, we will also encourage pollu-
tion reduction and improve human 
health and the environment. 

I look forward to working with my 
colleagues on this important piece of 
legislation. 

By Ms. COLLINS (for herself, Mr. 
MILLER, Mrs. DOLE, Mr. 

MCCAIN, Mr. KERRY, Mr. 
CHAMBISS, and Mr. SPECTER): 

S. 598. A bill to amend title XVIII of 
the Social Security Act to provide for 
a clarification of the definition of 
homebound for purposes of determining 
eligibility for home health services 
under the medicare program; to the 
Committee on Finance. 

Ms. COLLINS. Mr. President, I am 
pleased to join with Senators MILLER, 
DOLE, MCCAIN, KERRY, CHAMBLISS and 
SPECTER in introducing the David 
Jayne Medicare Homebound Mod-
ernization Act of 2003 to modernize 
Medicare’s outdated ‘‘homebound’’ re-
quirement that has impeded access to 
needed home health services for many 
of our Nation’s elderly and disabled 
Medicare beneficiaries. 

Health care in America has gone full 
circle. People are spending less time in 
institutions, and recovery and care for 
patients with chronic diseases and con-
ditions have increasingly been taking 
place in the home. The highly skilled 
and often technically complex care 
that our home health agencies provide 
has enabled millions of our most vul-
nerable older and disabled individuals 
to avoid hospitals and nursing homes 
and stay just where they belong—in the 
comfort and security of their own 
homes. 

Under current law, a Medicare pa-
tient must be considered ‘‘homebound’’ 
if he or she is to be eligible for home 
health services. While an individual is 
not actually required to be bedridden 
to qualify for benefits, his or her condi-
tion must be such that ‘‘there exists a 
normal inability to leave home.’’ The 
statute does allow for absences from 
the home that are ‘‘infrequent’’ or of 
‘‘relatively short duration.’’ It also 
gives specific permission for the indi-
vidual to leave home to attend medical 
appointments, adult day care or reli-
gious services. 

Unfortunately, however, the statute 
does not define precisely what ‘‘infre-
quent’’ or ‘‘relatively short duration’’ 
means. It leaves it to the fiscal inter-
mediaries to interpret just how many 
absences qualify as ‘‘frequent’’ and just 
how short those absences must be. In-
terpretations of this definition have 
therefore varied widely. 

As a consequence, there have been far 
too many instances where an over-
zealous or arbitrary interpretation of 
the definition has turned elderly or dis-
abled Medicare beneficiaries—who are 
dependent upon Medicare home health 
services and medical equipment for 
survival—into virtual prisoners in 
their own home. 

The current homebound requirement 
is particularly hard on younger, dis-
abled Medicare patients. For example, 
last year I met with David Jayne, a 41- 
year-old man with Lou Gehrig’s dis-
ease, who is confined to a wheelchair 
and cannot swallow, speak or even 
breathe on his own. Mr. Jayne needs 
skilled nursing visits each week to en-
able him to remain independent and 
out of an inpatient facility. Despite his 

disability, Mr. Jayne meets frequently 
with youth and church groups. Speak-
ing through a computerized voice syn-
thesizer, he gives inspirational talks 
about how the human spirit can endure 
and even overcome great hardship. 

The Atlanta Journal Constitution 
ran a feature article on Mr. Jayne and 
his activities, including a report about 
how he had, with the help of family and 
friends, attended a football game to 
root for the University of Georgia Bull-
dogs. A few days later, at the direction 
of the fiscal intermediary, his home 
health agency—which had been sending 
a health care worker to his home for 
two hours, four mornings a week—noti-
fied him that he could no longer be 
considered homebound, and that his 
benefits were being cut off. While his 
benefits were subsequently reinstated 
due to the media attention given the 
case, this experience motivated him to 
launch a crusade to modernize the 
homebound definition and led him to 
found the National Coalition to Amend 
the Medicare Homebound Restriction. 

The fact is that the current require-
ment reflects an outmoded view of life 
for persons who live with serious dis-
abilities. The homebound criteria may 
have made sense thirty years ago, 
when an elderly or disabled person 
might have expected to live in the con-
fines of their home—perhaps cared for 
by an extended family. The current def-
inition, however, fails to reflect the 
technological and medical advances 
that have been made in supporting in-
dividuals with significant disabilities 
and mobility challenges. It also fails to 
reflect advances in treatment for seri-
ously ill individuals that allow them 
brief periods of relative wellness. 

It also fails to recognize that an indi-
vidual’s mental acuity and physical 
stamina can only be maintained by 
use, and that the use of the body and 
mind is encouraged by social inter-
actions outside the four walls of a 
home. 

The David Jayne Medicare Home-
bound Modernization Act of 2003 will 
create an exception to the homebound 
restriction based on the severity of the 
patient’s functional limitations and 
clinical condition. The specific, limited 
exception to the homebound rule would 
apply to individuals who: one, have 
been certified by a physician as having 
a permanent and severe condition that 
will not improve; two, who will need 
assistance with three or more of the 
five activities of daily living, such as 
eating, dressing and bathing, for the 
rest of their lives; three, who require 
technological and/or personal assist-
ance with the act of leaving home; and 
four, who are only able to leave home 
because the services provided through 
the home health benefit makes it pos-
sible for them to do so. 

We believe that our legislation is 
budget neutral because it is specifi-
cally limited to individuals who are al-
ready eligible for Medicare and whose 
conditions require the assistance of a 
skilled nurse, therapist or home health 
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aide to make it functionally possible 
for them to leave the home. Our legis-
lation does not expand Medicare eligi-
bility—it simply gives people who are 
already eligible for the benefit their 
freedom. 

This issue was first brought to my at-
tention by former Senator Bob Dole, 
who has long been a vigorous advocate 
for people with disabilities, and I ask 
unanimous consent that the editorial 
Senator Dole wrote for the Washington 
Post last summer entitled ‘‘Imprisoned 
by Medicare’’ be printed in the CON-
GRESSIONAL RECORD at the conclusion 
of my remarks. 

Our proposal is also supported by the 
Consortium of Citizens with Disabil-
ities, the Visiting Nurse Associations 
of America, the National Association 
for Home Care, Advancing Independ-
ence: Modernizing Medicare and Med-
icaid, AIMM, the National Coalition to 
Amend the Medicare Homebound Re-
striction, the Paralyzed Veterans of 
America, and the Half the Planet 
Foundation. 

Moreover, the David Jayne Medicare 
Homebound Modernization Act of 2003 
is consistent with President Bush’s 
‘‘New Freedom Initiative’’ which has, 
as its goal, the removal of barriers that 
impede opportunities for those with 
disabilities to integrate more fully into 
the community. By allowing reason-
able absences from the home, our legis-
lation will bring the Medicare home 
health benefit into the 21st Century, 
and I look forward to working with my 
colleagues to get it done. 

There being no objection, the edi-
torial was ordered to be printed in the 
RECORD, as follows: 

[From the Washington Post, June 27, 2002] 
IMPRISONED BY MEDICARE 

(Bob Dole) 
Heroes inspire us to achieve the 

unachievable, to leave America a better 
place for future generations. They remind us 
that contributing to family and community 
is our highest priority. I am fortunate to 
know such a hero, and his story has inspired 
me to help achieve his one simple wish be-
fore he dies—to change a Medicare restric-
tion so that he and thousands of others who 
live with permanent and severe disabilities 
can leave their homes to see their children 
grow up and contribute to their community 
without losing life-sustaining home health 
services. 

David Jayne was diagnosed with Lou 
Gehrig’s disease at age 27. Otherwise known 
as amyotrophic lateral sclerosis (ALS), this 
degenerative neuromuscular condition 
causes his muscles to atrophy, leaving him 
unable to eat, breathe or move on his own. 
Though his mobility is limited to moving 
three fingers, Jayne, now 41, has dem-
onstrated to everyone who knows him or has 
read about him that the human spirit is in-
domitable. 

I met David Jayne by chance at Reagan 
National Airport about a year ago. Attached 
to life support equipment and a computer-
ized voice simulator because of his body’s de-
terioration at the hand of ALS, Jayne had 
traveled with the help of friends from his 
home in Rex, Ga., to meet with his elected 
members of Congress. He came to urge them 
to amend the Medicare homebound restric-
tion. 

The homebound rule was intended to deter 
abuse of the home health benefit by limiting 
services to only those individuals whose ill-
nesses and disabilities are so severe that 
leaving the home would require ‘‘a consider-
able and taxing effort.’’ In the 1960s, when 
this rule was created, it reflected the limits 
of health care and technology at the time. It 
was incomprehensible then to think that 
someone with ALS or any severe and perma-
nent disability could leave the home. 

While the homebound restriction has not 
changed, the role of physicians and home 
health providers has. Nurses, doctors and 
home health administrators have been 
turned into watchdogs and given the respon-
sibility to report any knowledge of their pa-
tients leaving their homes. And the awful re-
ality of those receiving these services is that 
they must either lie or cheat just to enjoy 
fundamental liberties. 

This nearly 40-year-old policy reflects an 
outmoded view of life for persons with dis-
abilities. Thanks to advances in technology 
and greater community accessibility 
through the passage of the Americans with 
Disabilities Act (ADA), people with the most 
severe disabilities are able to leave their 
homes to go to work, volunteer in their com-
munities and enjoy their family and friends. 
Unfortunately, Medicare policy has not kept 
pace with our times and is now punishing the 
very people it was intended to benefit. While 
Medicare has developed other and better 
policies to deter abuse, it has kept this out-
dated policy. 

The Medicare statute does allow for ab-
sences from the home of ‘‘infrequent’’ or 
‘‘relatively short duration.’’ But the vague-
ness of this allowance leaves it to Medicare 
contractors to interpret just how many ab-
sences qualify as ‘‘frequent’’ and just how 
short those absences might be. To err on the 
conservative side, contractors have stripped 
home health coverage from those most need-
ing it, including David Jayne, whose life de-
pends on a ventilator, intravenous feeding 
and daily care from a home health aide. Be-
cause Jayne’s story went public, his home 
health agency discontinued these life-sus-
taining services. They were only reinstated 
after members of Congress became involved 
and Jayne agreed to pay his home health 
provider for any claim denied by Medicare. 
But thousands of others live in fear of leav-
ing their homes because of the stories that 
have been reported. In two heartbreaking 
cases, one mother’s services were cut off 
after she attended the funeral for her child, 
while another mother did not attend the fu-
neral of her child because of fear of losing 
her home health care. 

For millions of Americans, Medicare-cov-
ered home health services provide a less 
costly alternative to nursing home or hos-
pital care. There are abuses that should be 
corrected, but not by extracting a price that 
no law-abiding American should ever have to 
pay. 

David Jayne has inspired many people with 
his love and determination and his simple 
words, ‘‘Always wait another day because 
the next day will be better.’’ He inspired me 
to volunteer to try to help. 

I urge the House of Representatives to 
amend this harsh restriction on individual 
freedom by including in the Medicare reform 
bill the David Jayne Amendment, carefully 
drafted by Rep. Ed Markey (D-Mass.) and 
Sen. Susan Collins (R-Maine), to do what we 
all know in our hearts is right, including all 
the appropriate safeguards to prevent abuse. 
And if this is not possible because of cost 
concerns, to adopt an amendment to provide 
for those who are severely and permanently 
disabled and who require the assistance of an 
attendant or a skilled nursing facility. 

The amendment should give the Health 
and Human Services Department six months 

to address the homebound rule and make 
recommendations on how to bring it up to 
date with today’s technology. Make no mis-
take, David Jayne is a prisoner—a prisoner 
in his specially designed wheelchair. His ill-
ness has robbed him of the ability to do any-
thing without the aid of technology. Medi-
care shouldn’t act as jailer too. Thousands of 
David Jaynes across America are looking to 
the president, Congress and the Department 
of Health and Human Services for help. 

By Mrs. LINCOLN (for herself, 
Ms. COLLINS, and Mr. BINGA-
MAN): 

S. 599. A bill to amend title XVIII of 
the Social Security Act to provide cov-
erage under the medicare program for 
diabetes laboratory diagnostic tests 
and other services to screen for diabe-
tes; to the Committee on Finance. 

Mrs. LINCOLN. Mr. President, I rise 
today to introduce the ‘‘Access to Dia-
betes Screening Services Act of 2003’’ 
with my friends Senators COLLINS and 
BINGAMAN. This bill will help to bring 
the epidemic of diabetes under control 
by providing Medicare coverage for lab-
oratory diagnostic tests and other 
services which are used to screen for 
diabetes. Medicare cannot currently 
provide these screening services be-
cause they are prohibited to do so by 
Federal law. 

Diabetes has reached epidemic pro-
portions among adults in the United 
States. The latest figures published by 
the Centers for Disease Control, CDC, 
in the January 1, 2003, edition of the 
‘‘Journal of the American Medical As-
sociation’’ show that 7.9 percent of the 
American population has diabetes. The 
CDC believes that if trends continue, 
more than 10 percent of all Americans 
will have diabetes by the year 2010. 
Even today our Nation is feeling the ef-
fects of this disease—diabetes is the 
Nation’s sixth leading cause of death. 

Diabetes strikes even harder in our 
nation’s minority and emerging major-
ity populations. Today, the CDC esti-
mates that 11.9 percent of the African 
American population and nine percent 
of the Hispanic population has diabe-
tes. Without a doubt, diabetes is now 
truly the epidemic of our time. 

These rising rates are especially evi-
dent among our Nation’s aging popu-
lation. Currently almost seven million 
Americans age 65 and older, or over 20 
percent of seniors, have diabetes. 
Roughly 20 percent of seniors age 65 
and older have a newly identified con-
dition called pre-diabetes, which if left 
untreated will develop into diabetes. 
An additional 40,000 people living with 
diabetes and end-stage renal disease 
under the age of 65 participate in the 
Medicare program. 

Even more distressing is the fact 
that approximately one third of the 7 
million seniors with diabetes, or 2.3 
million people, are undiagnosed. They 
simply do not know that they have this 
very serious condition—a condition 
whose complications include heart dis-
ease, stroke, vision loss and blindness, 
amputations, and kidney disease. 

My own home State of Arkansas has 
had first-hand experience with the ris-
ing diabetes rates. Arkansas ranks 
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fifth in the Nation for diabetes inci-
dence. Recent studies show that 8.9 
percent of all Arkansas adults had di-
agnosed diabetes, and over one million 
Arkansans are at risk for undiagnosed 
diabetes. 

Our Nation is not yet doing enough 
to manage this preventable and con-
trollable disease. Last week, the Na-
tional Institutes of Health, the CDC 
and the American Diabetes Association 
announced that the direct costs of 
treating diabetes grew by more than 50 
percent between 1997 and 2002, from $44 
billion to $91.8 billion. One of every ten 
dollars spent on healthcare in America 
is now spent on diabetes, and the aver-
age per capita cost of healthcare for a 
person living with diabetes is $13,243 
versus $2,560 for a typical American 
without diabetes. 

Those in the medical community and 
the federal government are only too 
aware of the rising prevalence and seri-
ous nature of diabetes. The Centers for 
Disease Control, National Institutes of 
Health, and the Department of Health 
and Human Services recently joined to-
gether in a national education cam-
paign to inform people about diabetes 
and encourage people age 45 and older 
to get screened for diabetes. 

Unfortunately, current law does not 
allow Medicare to reimburse for diabe-
tes testing, even if a patient presents 
serious risk factors for diabetes such as 
obesity, high blood pressure, or high 
cholesterol. Most shockingly, even if a 
patient is experiencing early evidence 
of diabetes complications, such as 
blindness or kidney disease, Medicare 
still cannot reimburse a physician for 
diabetes testing. 

This nonsensical omission of diabetes 
screening coverage is even more shock-
ing in light of the fact that about 25 
percent of the Medicare budget cur-
rently is devoted to providing medical 
care to seniors living with diabetes. In 
1999, Arkansas spent $1.6 billion on di-
rect and indirect costs of diabetes. The 
amount Arkansas spent on diabetes in 
2002 is undoubtedly higher in light of 
the cost data available. Why are we 
continuing to react to diabetes and its 
complications instead of proactively 
screening our Medicare beneficiaries 
for this common and costly disease? 
This screening can identify the disease, 
even before any symptoms have ap-
peared, and has the potential to save 
and improve thousands of lives. In ad-
dition, this screening will potentially 
help prevent countless cases of end- 
stage renal disease, blindness and am-
putations—preventable complications 
of the diabetes that are draining Medi-
care of vital resources. 

The American Association of Clinical 
Endocrinologists strongly believes that 
patients with diabetes should be identi-
fied as early as possible in their illness. 
We have the technology to do this 
through screening. 

I cannot overstate the need for this 
legislation. When faced with the rising 
prevalence of diabetes, the high per-
centage of seniors who already have 

the disease, the alarmingly high num-
ber of seniors who have diabetes but do 
not know it yet, the growing number of 
seniors living with preventable diabe-
tes complications, and the high cost as-
sociated with diabetes treatment, it is 
obvious that Medicare should provide 
coverage for diabetes screening. 

Our Nation must do more to battle 
the epidemic of diabetes through pre-
vention, detection and treatment. This 
legislation will make detection of a 
deadly disease available to all Medi-
care enrollees. The American Diabetes 
Association has identified Medicare 
screening coverage as a top legislative 
priority, and I have worked closely 
with them to craft this legislation. I 
urge all of my colleagues to give seri-
ous consideration to cosponsoring and 
actively supporting the Diabetes 
Screening Act of 2003. 

Ms. COLLINS. Mr. President, I am 
pleased to join my colleague from Ar-
kansas, Senator LINCOLN, in intro-
ducing this important bill to provide 
Medicare coverage for laboratory diag-
nostic tests and other services used to 
screen for diabetes. 

As the founder and co-chair of the 
Senate Diabetes Caucus, I have learned 
a great deal about this serious disease 
and the difficulties and heartbreak 
that it causes for so many Americans 
and their families. Diabetes is a dev-
astating, lifelong condition that dis-
proportionately affects the elderly, 
children and minorities. It is one of our 
Nation’s most costly diseases in both 
human and economic terms, and is the 
leading cause of kidney failure, blind-
ness in adults, and amputations not re-
lated to injury. Moreover, it is a major 
risk factor for stroke, heart disease 
and other chronic conditions. Accord-
ing to a new study released by the 
American Diabetes Association, diabe-
tes cost our Nation $132 billion last 
year, and health care spending for peo-
ple with diabetes is almost double what 
it would be if they did not have diabe-
tes. 

Unfortunately, diabetes frequently 
goes undiagnosed. Of the more than 17 
million Americans who have diabetes, 7 
million of whom are 65 and older, it is 
estimated that as many as one third 
don’t know it. They simply do not 
know that they have this very serious 
condition that places them at in-
creased risk of developing devastating 
and costly complications such as blind-
ness, kidney failure and amputations. 

Moreover, an additional 16 million 
Americans have a newly identified con-
dition known as ‘‘pre-diabetes,’’ an in-
creasingly common condition in which 
blood glucose levels are higher than 
normal, but not yet diabetic. Pre-dia-
betes dramatically raises the risk for 
developing Type 2 diabetes and in-
creases the risk of heart disease by 50 
percent. According to research sup-
ported by the Department of Health 
and Human Services, most people with 
pre-diabetes are likely to develop dia-
betes within a decade unless their con-
dition is diagnosed and they make the 

lifestyle changes necessary to reduce 
their risks for the disease. 

Secretary of Health and Human Serv-
ices Tommy Thompson has made dia-
betes prevention and management a 
key part of the Bush Administration’s 
broader efforts to encourage a 
healthier America. As a part of this ef-
fort, the Centers for Disease Control 
and Prevention, the National Insti-
tutes of Health and the Department of 
Health and Human Services have 
joined together in a national education 
campaign to inform people about dia-
betes and encourage people age forty- 
five and older to get screened for diabe-
tes. 

Unfortunately, however, current law 
does not allow Medicare to pay for dia-
betes testing, even for patients with se-
rious risk factors for diabetes, such as 
obesity, high blood pressure, or high 
cholesterol. Astoundingly, even if a pa-
tient is experiencing early evidence of 
diabetes complications such as blind-
ness or kidney disease, Medicare will 
not pay for diabetes testing. 

This coverage omission is particu-
larly irrational given the fact that one 
out of every four Medicare dollars is 
currently spent on medical care for 
seniors who are living with diabetes. 

Early detection and treatment are 
essential if we are to improve the qual-
ity of life for people with diabetes and 
prevent or delay the onset of the costly 
and sometimes deadly complications 
associated with the disease. We have 
the technology to identify diabetes 
even before the onset of any symptoms. 
These tests have the potential of im-
proving and saving thousands of lives, 
not to mention countless Medicare dol-
lars. It only makes sense that Medicare 
should cover them. 

Both the American Diabetes Associa-
tion and the American Association of 
Clinical Endocrinologists support our 
legislation, and I encourage all of our 
colleagues to join us as cosponsors. 

By Mr. CRAIG (for himself and 
Mrs. FEINSTEIN): 

S. 600. A bill to authorize the Sec-
retary of Energy to cooperate in the 
international magnetic fusion burning 
plasma experiment, or alternatively to 
develop a plan for a domestic burning 
plasma experiment, for the purpose of 
accelerating the scientific under-
standing and development of fusion as 
a long term energy source; to the Com-
mittee on Energy and Natural Re-
sources. 

Mr. CRAIG. Mr. President, there 
should be no doubt that energy is vital 
to our economy and that it contributes 
to our wealth and strength as a nation. 
While it is true that human intel-
ligence, a skilled workforce, and the 
human spirit are essential to our econ-
omy and to our future, without useable 
energy, these virtues are not, of them-
selves, tools to make a physical dif-
ference. 

As we look out decades and centuries 
into the future, determining whether 
we will have enough energy and finding 
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the sources from which we will get it 
are extremely important endeavors. 
Will we get our energy from oil or from 
coal? Will it come from solar collectors 
and wind farms? Will it come from nu-
clear fission? I submit that the answer 
we work to provide to this question 
today will have a profound effect on 
the future quality of life for our chil-
dren and grandchildren. This is part of 
the reason why energy policy is so con-
troversial. It is because the stakes are 
so high. 

Although fossil fuels will last for 
many decades yet—perhaps centuries— 
the reality is that we must begin to 
plan for the time when fossil fuels 
might not be so plentiful. Taken to-
gether, fossil fuels provide us with well 
over 70 percent of the energy we con-
sume in this country. Much of that en-
ergy is imported. When you take oil, 
coal and natural gas out of the equa-
tion, what are our options for the long 
term future? 

The significant potential contribu-
tors to our energy picture that are not 
fossil fuels are likely to be nuclear, hy-
dropower, renewables such as solar, 
wind and geothermal, and fusion en-
ergy. We must pursue all of these op-
tions as if our future depended on it, 
because it does. It is in this context, 
that I want to focus my colleagues’ at-
tention today on the subject of fusion 
energy. 

Fusion energy is the power of the sun 
and the stars and has been the subject 
of a decades-long research effort in the 
United States and around the world. 
The bad news is that the ultimate goal 
of practical fusion energy here on earth 
has proven to be far more difficult than 
the early pioneers of fusion research 
ever envisioned. But the good news is 
that there has been fantastic progress 
in the past decade, to the point where 
now there is almost no doubt that 
large excess amounts of fusion energy 
can be created in the laboratory. The 
question is: Can fusion energy be made 
practical and affordable? 

When proven practical, fusion will be 
capable of producing huge amounts of 
base-load energy for our cities and our 
economy with no air or water pollu-
tion. Its fuel is virtually inexhaustible. 
It cannot blow up or melt down. Per-
haps most tantalizingly, given our 
present circumstances, no nation or re-
gion will have a monopoly because ev-
eryone will have the fuel—a common 
component of water. 

I am very proud today to stand with 
my good friend from California, Sen-
ator FEINSTEIN and introduce the Fu-
sion Development Act of 2003. The Fu-
sion Development Act of 2003 is meant 
to hasten the day when we can answer 
the question of practical and affordable 
fusion energy in the affirmative. 

Last month, President Bush an-
nounced that the United States would 
be joining international negotiations 
on a major next step experiment on the 
road to fusion energy, known as the 
ITER project. One of the primary pur-
poses of this bill is to authorize the 

Secretary of Energy to participate 
fully in this international magnetic fu-
sion burning plasma experiment called 
ITER. 

ITER is intended to establish once 
and for all that magnetically-con-
trolled fusion energy reactions can 
produce power plant-sized amounts of 
fusion energy and establish the sci-
entific basis for doing so. Further, 
ITER will demonstrate some of the 
technologies necessary to construct a 
fusion power plant such as large super-
conducting magnets and plasma con-
trol systems. ITER will be an inter-
national science experiment of a scale 
and importance second to none. 

The siting and financing of ITER are 
currently being negotiated between Eu-
rope, Japan, Russia, Canada and China. 
This bill will help give the Administra-
tion the license it needs to move for-
ward and stake out a good place at the 
table of the ITER experiment. The im-
portance of the ITER experiment dic-
tates that the United States must have 
a strong position as the project moves 
forward. 

In addition, our bill sets as a goal 
that the United States should develop 
the scientific, engineering and com-
mercial infrastructure necessary to be 
competitive with other nations in this 
new frontier of energy. In this regard, 
it requires the Secretary of Energy to 
submit to Congress a plan to strength-
en our existing fusion research efforts 
and to address the critically important 
issues of fusion materials and tech-
nology. 

I ask that my colleagues devote their 
time to the extraordinarily important 
subject of our present and future en-
ergy supply. The deeper one delves into 
this subject, the more self-evident it 
becomes that fusion is a must-have 
technology for the future. 

The bill we are introducing today 
will help bring us closer to the time 
when energy is less of a global political 
issue and energy production has mini-
mal impact on our natural environ-
ment. Fusion is an important part of 
this vision and this goal. I therefore 
urge my colleagues to support this leg-
islation. 

f 

SUBMITTED RESOLUTIONS 

SENATE RESOLUTION 79—DESIG-
NATING THE WEEK OF MARCH 9 
THROUGH MARCH 15, 2003, AS 
‘‘NATIONAL GIRL SCOUT WEEK’’ 

Mrs. HUTCHISON (for herself, Ms. 
MIKULSKI, Ms. CANTWELL, Mrs. CLIN-
TON, Mrs. FEINSTEIN, Mrs. LINCOLN, 
Mrs. MURRAY, Ms. SNOWE, Ms. MUR-
KOWSKI, Mr. BAYH, Mr. WARNER, Mr. 
ALLEN, Mr. KOHL, Mr. INHOFE, and Mr. 
LUGAR) submitted the following resolu-
tion; which was referred to the Com-
mittee on the Judiciary: 

S. RES. 79 

Whereas March 12, is the anniversary of 
the founding of the Girl Scouts of the United 
States of America; 

Whereas by fostering in girls and young 
women the qualities on which the strength 
of the United States depends, the Girls 
Scouts has significantly contributed to the 
advancement of the United States; 

Whereas the Girl Scouts is the preeminent 
organization for girls, dedicated to inspiring 
girls and young women to become model 
citizens in their communities with the high-
est ideals of character, conduct, and service 
to others; 

Whereas the Girls Scouts, through its pres-
tigious program, offers girls ages 5 through 
17 a wealth of opportunities to develop 
strong values and skills that serve girls well 
into adulthood; and 

Whereas on March 16, 1950, the Girl Scouts 
became the first national organization for 
girls to be granted a Federal charter by Con-
gress: Now, therefore, be it 

Resolved, That the Senate— 
(1) designates the week of March 9 through 

March 15, 2003, as ‘‘National Girl Scout 
Week’’; and 

(2) requests the President to issue a procla-
mation designating such week as ‘‘National 
Girl Scout Week’’ and calling on the people 
of the United States to observe the anniver-
sary of the Girl Scouts of the United States 
of America with appropriate ceremonies and 
activities. 

Mrs. HUTCHISON. Mr. President, I 
rise today to submit an important res-
olution recognizing the Girl Scouts of 
America. 

On March 12, 1912, Juliette Gordon 
Low assembled 18 girls in Savannah, 
Georgia for the first Girl Scout meet-
ing. Girl Scouts of America has a cur-
rent membership of nearly four million 
girls and adult volunteers. 

It is the preeminent organization in 
the United States committed to inspir-
ing girls and young women with the 
highest ideals of character, conduct, 
and service to others. 

As the first National organization for 
girls to be granted a Federal charter by 
Congress, Girl Scouts offers girls of all 
ages, races, and socioeconomic back-
grounds the opportunity to grow, de-
velop friendships, and gain valuable 
life experiences. 

The Girl Scout initiatives has en-
abled more than 50 million women in 
the United States to participate in 
community service projects, cultural 
exchanges, athletic events, and edu-
cational activities that teach self-con-
fidence, responsibility, and integrity. 

Girl Scout initiatives have reflected 
the Nation’s changing social and eco-
nomic climate. For example, the Na-
tional organization recently began a 
campaign to encourage girls to develop 
an interest in math, science, and tech-
nology as a way to create greater di-
versity in the workforce and to help 
bridge the techno-gender divide. 

Today, one in nine girls is a member 
of the Girl Scouts, and over two-thirds 
of our female doctors, lawyers, edu-
cators, and community leaders were 
once Girl Scouts. I am proud to say 
that I, too, was a Girl Scout. 

I am pleased to be joined by my col-
leagues in introducing this legislation, 
which would designate the week begin-
ning March 9, 2003, as ‘‘National Girl 
Scout Week.’’ 

Ms. MIKULSKI. Mr. President, I am 
very proud to join Senator HUTCHISON 
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in submitting this Resolution to des-
ignate March 9 through March 15 as 
National Girl Scout Week. As former 
girl Scouts, we are so grateful for what 
Scouting has meant in our lives—and 
in the lives of millions of girls. 

Girl Scouts put their values into ac-
tion. As a Girl Scout, you participate 
in a broad range of activities—from 
taking nature hikes to taking in the 
arts. You serve in local food banks and 
learn about politics. As your skills 
grow as a Girl Scout, so does your self- 
confidence. The badges you earn serve 
as symbols for success, leadership, ac-
complishment, and service in your 
community. With help from the Girl 
Scouts, you can develop into a solid 
citizen in mind, body and spirit. 

As a Girl Scout, you also learn values 
and attitudes that serve as good guides 
throughout life. You learn the impor-
tance of treating other people fairly 
and with the dignity they deserve. You 
develop the confidence to know that 
you can reach your goals. You learn to 
be a leader. 

In today’s hectic and uncertain 
world, Scouts are more important than 
ever. Young girls and boys need before 
and after school activities that are 
safe, educational, and fun. They need 
adult role models like the girl Scouts, 
who are dedicated to helping young 
people. They need to learn the high 
ideals of leadership, service, character, 
and good conduct. In sum, America 
needs the Girl Scouts to help us main-
tain a civil society. 

I applaud the Girl Scouts for what 
you do to help girls and to help com-
munities. I thank you for what you 
meant to me and what you do for mil-
lions of young women across the coun-
try. I hope the Resolution that Senator 
HUTCHISON and myself have introduced 
here today raises more public aware-
ness of the good works that you do. 

Congratulations to the Girl Scouts 
on your 91st anniversary. I am so proud 
of who you are and what you do. 

f 

SENATE RESOLUTION 80—TO AU-
THORIZE THE PRINTING OF A 
COLLECTION OF THE RULES OF 
THE COMMITTEES OF THE SEN-
ATE 

Mr. LOTT submitted the following 
resolution; which was considered and 
agreed to: 

S. RES. 80 

Resolved, That a collection of the rules of 
the committees of the Senate, together with 
related materials, be printed as a Senate 
document, and that there be printed 500 addi-
tional copies of such document for the use of 
the Committee on Rules and Administration. 

SENATE CONCURRENT RESOLU-
TION 18—EXPRESSING THE 
SENSE OF CONGRESS THAT THE 
UNITED STATES SHOULD STRIVE 
TO PREVENT TEEN PREGNANCY 
BY ENCOURAGING TEENAGERS 
TO VIEW ADOLESCENCE AS A 
TIME FOR EDUCATION AND MA-
TURING AND BY EDUCATING 
TEENAGERS ABOUT THE NEGA-
TIVE CONSEQUENCES OF EARLY 
SEXUAL ACTIVITY; AND FOR 
OTHER PURPOSES 

Mr. LIEBERMAN (for himself and 
Ms. SNOWE) submitted the following 
concurrent resolution; which was re-
ferred to the Committee on the Judici-
ary: 

S. CON. RES. 18 

Whereas nearly 4 in 10 girls in the United 
States will become pregnant before the age 
of 20; 

Whereas the United States has the highest 
rates of teen pregnancy and childbirth in the 
industrialized world; 

Whereas, despite significant progress over 
the past decade, there are still nearly 900,000 
teen pregnancies each year; 

Whereas, on average, nearly 100 teenage 
girls become pregnant and 55 teenage girls 
give birth every hour; 

Whereas childbearing by teenagers costs 
taxpayers at least $7,000,000,000 each year in 
direct costs associated with health care, fos-
ter care, criminal justice, and public assist-
ance; 

Whereas teen pregnancy is closely linked 
to the social problems of welfare depend-
ency, poverty and out-of-wedlock births, and 
has negative ramifications with respect to 
the critical social issues of overall child 
well-being, responsible fatherhood, and 
workforce development; 

Whereas mothers who give birth as teen-
agers are less likely to complete high school 
and attend college, thereby unduly limiting 
their potential for economic self-sufficiency; 

Whereas more than half of all mothers on 
welfare gave birth as teenagers to their first 
children; 

Whereas 1 out of 2 unmarried mothers first 
gave birth as a teenager; 

Whereas 80 percent of births to teenagers 
involve unmarried teen mothers; 

Whereas almost all adults and teenagers 
believe that teenagers should be given a 
strong message from society that they 
should abstain from sex until they have at 
least completed high school; and 

Whereas the children of teen mothers are 
more likely to be at risk for a variety of ad-
verse health and educational outcomes than 
other children: Now, therefore, be it 

Resolved by the Senate (the House of Rep-
resentatives concurring), 

SECTION 1. DESIGNATION OF NATIONAL DAY TO 
PREVENT TEEN PREGNANCY. 

(a) SENSE OF CONGRESS.—It is the sense of 
Congress that— 

(1) the United States should strive to pre-
vent teen pregnancy by encouraging teens to 
view adolescence as a time for education and 
maturing, and by educating teens about the 
negative consequences of early sexual activ-
ity; and 

(2) the President should designate May 7, 
2003, as ‘‘National Day To Prevent Teen 
Pregnancy’’. 

(b) PROCLAMATION.—Congress requests the 
President to issue a proclamation desig-
nating May 7, 2003, as ‘‘National Day To Pre-
vent Teen Pregnancy’’. 

AMENDMENTS SUBMITTED AND 
PROPOSED 

SA 258. Mrs. MURRAY (for herself, Mr. 
REID, and Mrs. BOXER) proposed an amend-
ment to the bill S. 3, to prohibit the proce-
dure commonly known as partial-birth abor-
tion. 

SA 259. Mr. DURBIN (for himself, Ms. COL-
LINS, Ms. SNOWE, Mr. AKAKA, Mr. BINGAMAN, 
Ms. LANDRIEU, and Ms. MIKULSKI) proposed 
an amendment to the bill S. 3, supra. 

f 

TEXT OF AMENDMENTS 

SA 258. Mrs. MURRAY (for herself, 
Mr. REID, and Mrs. BOXER) proposed an 
amendment to the bill S. 3, to prohibit 
the procedures commonly known as 
partial-birth abortion; as follows: 

Beginning on page 18, strike line 23 and all 
that follows through the end of the bill and 
insert the following: 

TITLE ll—PROVISIONS RELATING TO 
CONTRACEPTIVES 

Subtitle A—Equitable Coverage of 
Prescription Contraceptives 

SEC. ll01. SHORT TITLE. 
This subtitle may be cited as the ‘‘Equity 

in Prescription Insurance and Contraceptive 
Coverage Act of 2003’’. 
SEC. ll02. FINDINGS. 

Congress finds that— 
(1) each year, 3,000,000 pregnancies, or one 

half of all pregnancies, in this country are 
unintended; 

(2) contraceptive services are part of basic 
health care, allowing families to both ade-
quately space desired pregnancies and avoid 
unintended pregnancy; 

(3) studies show that contraceptives are 
cost effective: for every $1 of public funds in-
vested in family planning, $4 to $14 of public 
funds is saved in pregnancy and health care- 
related costs; 

(4) by reducing rates of unintended preg-
nancy, contraceptives help reduce the need 
for abortion; 

(5) unintended pregnancies lead to higher 
rates of infant mortality, low-birth weight, 
and maternal morbidity, and threaten the 
economic viability of families; 

(6) the National Commission to Prevent In-
fant Mortality determined that ‘‘infant mor-
tality could be reduced by 10 percent if all 
women not desiring pregnancy used contra-
ception’’; 

(7) most women in the United States, in-
cluding three-quarters of women of child-
bearing age, rely on some form of private in-
surance (through their own employer, a fam-
ily member’s employer, or the individual 
market) to defray their medical expenses; 

(8) the vast majority of private insurers 
cover prescription drugs, but many exclude 
coverage for prescription contraceptives; 

(9) private insurance provides extremely 
limited coverage of contraceptives: half of 
traditional indemnity plans and preferred 
provider organizations, 20 percent of point- 
of-service networks, and 7 percent of health 
maintenance organizations cover no contra-
ceptive methods other than sterilization; 

(10) women of reproductive age spend 68 
percent more than men on out-of-pocket 
health care costs, with contraceptives and 
reproductive health care services accounting 
for much of the difference; 

(11) the lack of contraceptive coverage in 
health insurance places many effective forms 
of contraceptives beyond the financial reach 
of many women, leading to unintended preg-
nancies; 

(12) the Institute of Medicine Committee 
on Unintended Pregnancy recommended that 
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‘‘financial barriers to contraception be re-
duced by increasing the proportion of all 
health insurance policies that cover contra-
ceptive services and supplies’’; 

(13) in 1998, Congress agreed to provide con-
traceptive coverage to the 2,000,000 women of 
reproductive age who are participating in 
the Federal Employees Health Benefits Pro-
gram, the largest employer-sponsored health 
insurance plan in the world; and 

(14) eight in 10 privately insured adults 
support contraceptive coverage. 
SEC. ll03. AMENDMENTS TO THE EMPLOYEE 

RETIREMENT INCOME SECURITY 
ACT OF 1974. 

(a) IN GENERAL.—Subpart B of part 7 of 
subtitle B of title I of the Employee Retire-
ment Income Security Act of 1974 (29 U.S.C. 
1185 et seq.) is amended by adding at the end 
the following: 
‘‘SEC. 714. STANDARDS RELATING TO BENEFITS 

FOR CONTRACEPTIVES. 
‘‘(a) REQUIREMENTS FOR COVERAGE.—A 

group health plan, and a health insurance 
issuer providing health insurance coverage 
in connection with a group health plan, may 
not— 

‘‘(1) exclude or restrict benefits for pre-
scription contraceptive drugs or devices ap-
proved by the Food and Drug Administra-
tion, or generic equivalents approved as sub-
stitutable by the Food and Drug Administra-
tion, if such plan provides benefits for other 
outpatient prescription drugs or devices; or 

‘‘(2) exclude or restrict benefits for out-
patient contraceptive services if such plan 
provides benefits for other outpatient serv-
ices provided by a health care professional 
(referred to in this section as ‘outpatient 
health care services’). 

‘‘(b) PROHIBITIONS.—A group health plan, 
and a health insurance issuer providing 
health insurance coverage in connection 
with a group health plan, may not— 

‘‘(1) deny to an individual eligibility, or 
continued eligibility, to enroll or to renew 
coverage under the terms of the plan because 
of the individual’s or enrollee’s use or poten-
tial use of items or services that are covered 
in accordance with the requirements of this 
section; 

‘‘(2) provide monetary payments or rebates 
to a covered individual to encourage such in-
dividual to accept less than the minimum 
protections available under this section; 

‘‘(3) penalize or otherwise reduce or limit 
the reimbursement of a health care profes-
sional because such professional prescribed 
contraceptive drugs or devices, or provided 
contraceptive services, described in sub-
section (a), in accordance with this section; 
or 

‘‘(4) provide incentives (monetary or other-
wise) to a health care professional to induce 
such professional to withhold from a covered 
individual contraceptive drugs or devices, or 
contraceptive services, described in sub-
section (a). 

‘‘(c) RULES OF CONSTRUCTION.— 
‘‘(1) IN GENERAL.—Nothing in this section 

shall be construed— 
‘‘(A) as preventing a group health plan and 

a health insurance issuer providing health 
insurance coverage in connection with a 
group health plan from imposing 
deductibles, coinsurance, or other cost-shar-
ing or limitations in relation to— 

‘‘(i) benefits for contraceptive drugs under 
the plan, except that such a deductible, coin-
surance, or other cost-sharing or limitation 
for any such drug may not be greater than 
such a deductible, coinsurance, or cost-shar-
ing or limitation for any outpatient prescrip-
tion drug otherwise covered under the plan; 

‘‘(ii) benefits for contraceptive devices 
under the plan, except that such a deduct-
ible, coinsurance, or other cost-sharing or 
limitation for any such device may not be 

greater than such a deductible, coinsurance, 
or cost-sharing or limitation for any out-
patient prescription device otherwise cov-
ered under the plan; and 

‘‘(iii) benefits for outpatient contraceptive 
services under the plan, except that such a 
deductible, coinsurance, or other cost-shar-
ing or limitation for any such service may 
not be greater than such a deductible, coin-
surance, or cost-sharing or limitation for 
any outpatient health care service otherwise 
covered under the plan; and 

‘‘(B) as requiring a group health plan and a 
health insurance issuer providing health in-
surance coverage in connection with a group 
health plan to cover experimental or inves-
tigational contraceptive drugs or devices, or 
experimental or investigational contracep-
tive services, described in subsection (a), ex-
cept to the extent that the plan or issuer 
provides coverage for other experimental or 
investigational outpatient prescription drugs 
or devices, or experimental or investiga-
tional outpatient health care services. 

‘‘(2) LIMITATIONS.—As used in paragraph 
(1), the term ‘limitation’ includes— 

‘‘(A) in the case of a contraceptive drug or 
device, restricting the type of health care 
professionals that may prescribe such drugs 
or devices, utilization review provisions, and 
limits on the volume of prescription drugs or 
devices that may be obtained on the basis of 
a single consultation with a professional; or 

‘‘(B) in the case of an outpatient contra-
ceptive service, restricting the type of 
health care professionals that may provide 
such services, utilization review provisions, 
requirements relating to second opinions 
prior to the coverage of such services, and 
requirements relating to preauthorizations 
prior to the coverage of such services. 

‘‘(d) NOTICE UNDER GROUP HEALTH PLAN.— 
The imposition of the requirements of this 
section shall be treated as a material modi-
fication in the terms of the plan described in 
section 102(a)(1), for purposes of assuring no-
tice of such requirements under the plan, ex-
cept that the summary description required 
to be provided under the last sentence of sec-
tion 104(b)(1) with respect to such modifica-
tion shall be provided by not later than 60 
days after the first day of the first plan year 
in which such requirements apply. 

‘‘(e) PREEMPTION.—Nothing in this section 
shall be construed to preempt any provision 
of State law to the extent that such State 
law establishes, implements, or continues in 
effect any standard or requirement that pro-
vides protections for enrollees that are 
greater than the protections provided under 
this section. 

‘‘(f) DEFINITION.—In this section, the term 
‘outpatient contraceptive services’ means 
consultations, examinations, procedures, and 
medical services, provided on an outpatient 
basis and related to the use of contraceptive 
methods (including natural family planning) 
to prevent an unintended pregnancy.’’. 

(b) CLERICAL AMENDMENT.—The table of 
contents in section 1 of the Employee Retire-
ment Income Security Act of 1974 (29 U.S.C. 
1001) is amended by inserting after the item 
relating to section 713 the following: 

‘‘Sec. 714. Standards relating to benefits for 
contraceptives.’’. 

(c) EFFECTIVE DATE.—The amendments 
made by this section shall apply with respect 
to plan years beginning on or after January 
1, 2004. 
SEC. ll04. AMENDMENTS TO THE PUBLIC 

HEALTH SERVICE ACT RELATING TO 
THE GROUP MARKET. 

(a) IN GENERAL.—Subpart 2 of part A of 
title XXVII of the Public Health Service Act 
(42 U.S.C. 300gg–4 et seq.) is amended by add-
ing at the end the following: 

‘‘SEC. 2707. STANDARDS RELATING TO BENEFITS 
FOR CONTRACEPTIVES. 

‘‘(a) REQUIREMENTS FOR COVERAGE.—A 
group health plan, and a health insurance 
issuer providing health insurance coverage 
in connection with a group health plan, may 
not— 

‘‘(1) exclude or restrict benefits for pre-
scription contraceptive drugs or devices ap-
proved by the Food and Drug Administra-
tion, or generic equivalents approved as sub-
stitutable by the Food and Drug Administra-
tion, if such plan provides benefits for other 
outpatient prescription drugs or devices; or 

‘‘(2) exclude or restrict benefits for out-
patient contraceptive services if such plan 
provides benefits for other outpatient serv-
ices provided by a health care professional 
(referred to in this section as ‘outpatient 
health care services’). 

‘‘(b) PROHIBITIONS.—A group health plan, 
and a health insurance issuer providing 
health insurance coverage in connection 
with a group health plan, may not— 

‘‘(1) deny to an individual eligibility, or 
continued eligibility, to enroll or to renew 
coverage under the terms of the plan because 
of the individual’s or enrollee’s use or poten-
tial use of items or services that are covered 
in accordance with the requirements of this 
section; 

‘‘(2) provide monetary payments or rebates 
to a covered individual to encourage such in-
dividual to accept less than the minimum 
protections available under this section; 

‘‘(3) penalize or otherwise reduce or limit 
the reimbursement of a health care profes-
sional because such professional prescribed 
contraceptive drugs or devices, or provided 
contraceptive services, described in sub-
section (a), in accordance with this section; 
or 

‘‘(4) provide incentives (monetary or other-
wise) to a health care professional to induce 
such professional to withhold from covered 
individual contraceptive drugs or devices, or 
contraceptive services, described in sub-
section (a). 

‘‘(c) RULES OF CONSTRUCTION.— 
‘‘(1) IN GENERAL.—Nothing in this section 

shall be construed— 
‘‘(A) as preventing a group health plan and 

a health insurance issuer providing health 
insurance coverage in connection with a 
group health plan from imposing 
deductibles, coinsurance, or other cost-shar-
ing or limitations in relation to— 

‘‘(i) benefits for contraceptive drugs under 
the plan, except that such a deductible, coin-
surance, or other cost-sharing or limitation 
for any such drug may not be greater than 
such a deductible, coinsurance, or cost-shar-
ing or limitation for any outpatient prescrip-
tion drug otherwise covered under the plan; 

‘‘(ii) benefits for contraceptive devices 
under the plan, except that such a deduct-
ible, coinsurance, or other cost-sharing or 
limitation for any such device may not be 
greater than such a deductible, coinsurance, 
or cost-sharing or limitation for any out-
patient prescription device otherwise cov-
ered under the plan; and 

‘‘(iii) benefits for outpatient contraceptive 
services under the plan, except that such a 
deductible, coinsurance, or other cost-shar-
ing or limitation for any such service may 
not be greater than such a deductible, coin-
surance, or cost-sharing or limitation for 
any outpatient health care service otherwise 
covered under the plan; and 

‘‘(B) as requiring a group health plan and a 
health insurance issuer providing health in-
surance coverage in connection with a group 
health plan to cover experimental or inves-
tigational contraceptive drugs or devices, or 
experimental or investigational contracep-
tive services, described in subsection (a), ex-
cept to the extent that the plan or issuer 
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provides coverage for other experimental or 
investigational outpatient prescription drugs 
or devices, or experimental or investiga-
tional outpatient health care services. 

‘‘(2) LIMITATIONS.—As used in paragraph 
(1), the term ‘limitation’ includes— 

‘‘(A) in the case of a contraceptive drug or 
device, restricting the type of health care 
professionals that may prescribe such drugs 
or devices, utilization review provisions, and 
limits on the volume of prescription drugs or 
devices that may be obtained on the basis of 
a single consultation with a professional; or 

‘‘(B) in the case of an outpatient contra-
ceptive service, restricting the type of 
health care professionals that may provide 
such services, utilization review provisions, 
requirements relating to second opinions 
prior to the coverage of such services, and 
requirements relating to preauthorizations 
prior to the coverage of such services. 

‘‘(d) NOTICE.—A group health plan under 
this part shall comply with the notice re-
quirement under section 714(d) of the Em-
ployee Retirement Income Security Act of 
1974 with respect to the requirements of this 
section as if such section applied to such 
plan. 

‘‘(e) PREEMPTION.—Nothing in this section 
shall be construed to preempt any provision 
of State law to the extent that such State 
law establishes, implements, or continues in 
effect any standard or requirement that pro-
vides protections for enrollees that are 
greater than the protections provided under 
this section. 

‘‘(f) DEFINITION.—In this section, the term 
‘outpatient contraceptive services’ means 
consultations, examinations, procedures, and 
medical services, provided on an outpatient 
basis and related to the use of contraceptive 
methods (including natural family planning) 
to prevent an unintended pregnancy.’’. 

(b) EFFECTIVE DATE.—The amendments 
made by this section shall apply with respect 
to group health plans for plan years begin-
ning on or after January 1, 2004. 
SEC. ll05. AMENDMENT TO THE PUBLIC 

HEALTH SERVICE ACT RELATING TO 
THE INDIVIDUAL MARKET. 

(a) IN GENERAL.—Part B of title XXVII of 
the Public Health Service Act (42 U.S.C. 
300gg–41 et seq.) is amended— 

(1) by redesignating the first subpart 3 (re-
lating to other requirements) as subpart 2; 
and 

(2) by adding at the end of subpart 2 the 
following: 
‘‘SEC. 2753. STANDARDS RELATING TO BENEFITS 

FOR CONTRACEPTIVES. 
‘‘The provisions of section 2707 shall apply 

to health insurance coverage offered by a 
health insurance issuer in the individual 
market in the same manner as they apply to 
health insurance coverage offered by a 
health insurance issuer in connection with a 
group health plan in the small or large group 
market.’’. 

(b) EFFECTIVE DATE.—The amendment 
made by this section shall apply with respect 
to health insurance coverage offered, sold, 
issued, renewed, in effect, or operated in the 
individual market on or after January 1, 
2004. 

Subtitle B—Emergency Contraception 
SEC. ll11. SHORT TITLE. 

This subtitle may be cited as the ‘‘Emer-
gency Contraception Education Act’’. 
SEC. ll12. FINDINGS. 

Congress finds that— 
(1) each year, 3,000,000 pregnancies, or one 

half of all pregnancies, in the United States 
are unintended, and half of all of these unin-
tended pregnancies end in abortion; 

(2) the Food and Drug Administration has 
declared emergency contraception to be safe 
and effective in preventing unintended preg-

nancy, reducing the risk by as much as 89 
percent; 

(3) the most commonly used forms of emer-
gency contraception are regimens of ordi-
nary birth control pills taken within 72 
hours of unprotected intercourse or contra-
ceptive failure; 

(4) emergency contraception, also known 
as post-coital contraception, is a responsible 
means of preventing pregnancy that works 
like other hormonal contraception to delay 
ovulation, prevent fertilization or prevent 
implantation; 

(5) emergency contraception does not cause 
abortion and will not affect an established 
pregnancy; 

(6) it is estimated that the use of emer-
gency contraception could cut the number of 
unintended pregnancies in half, thereby re-
ducing the need for abortion; 

(7) emergency contraceptive use is the 
United States remains low, and 9 in 10 
women of reproductive age remain unaware 
of the method; 

(8) although the American College of Ob-
stetricians and Gynecologists recommends 
that doctors routinely offer women of repro-
ductive age a prescription for emergency 
contraceptive pills during their annual visit, 
only 1 in 5 ob/gyns routinely discuss emer-
gency contraception with their patients, sug-
gesting the need for greater provider and pa-
tient education; 

(9) in light of their safety and efficacy, 
both the American Medical Association and 
the American College of Obstetricians and 
Gynecologists have endorsed more wide-
spread availability of emergency contracep-
tive pills, and have recommended that dedi-
cated emergency contraceptive products be 
available without a prescription; 

(10) Healthy People 2010, published by the 
Office of the Surgeon General, establishes a 
10-year national public health goal of in-
creasing the proportion of health care pro-
viders who provide emergency contraception 
to their patients; and 

(11) public awareness campaigns targeting 
women and health care providers will help 
remove many of the barriers to emergency 
contraception and will help bring this impor-
tant means of pregnancy prevention to 
American women. 
SEC. ll13. EMERGENCY CONTRACEPTION EDU-

CATION AND INFORMATION PRO-
GRAMS. 

(a) DEFINITIONS.—In this section: 
(1) EMERGENCY CONTRACEPTION.—The term 

‘‘emergency contraception’’ means a drug or 
device (as the terms are defined in section 
201 of the Federal Food, Drug, and Cosmetic 
Act (21 U.S.C. 321)) that is— 

(A) used after sexual relations; and 
(B) prevents pregnancy, by preventing ovu-

lation, fertilization of an egg, or implanta-
tion of an egg in a uterus. 

(2) HEALTH CARE PROVIDER.—The term 
‘‘health care provider’’ means an individual 
who is licensed or certified under State law 
to provide health care services and who is 
operating within the scope of such license. 

(3) INSTITUTION OF HIGHER EDUCATION.—The 
term ‘‘institution of higher education’’ has 
the same meaning given such term in section 
1201(a) of the Higher Education Act of 1965 
(20 U.S.C. 1141(a)). 

(4) SECRETARY.—The term ‘‘Secretary’’ 
means the Secretary of Health and Human 
Services. 

(b) EMERGENCY CONTRACEPTION PUBLIC 
EDUCATION PROGRAM.— 

(1) IN GENERAL.—The Secretary, acting 
through the Director of the Centers for Dis-
ease Control and Prevention, shall develop 
and disseminate to the public information on 
emergency contraception. 

(2) DISSEMINATION.—The Secretary may 
disseminate information under paragraph (1) 

directly or through arrangements with non-
profit organizations, consumer groups, insti-
tutions of higher education, Federal, State, 
or local agencies, clinics and the media. 

(3) INFORMATION.—The information dis-
seminated under paragraph (1) shall include, 
at a minimum, a description of emergency 
contraception, and an explanation of the use, 
safety, efficacy, and availability of such con-
traception. 

(c) EMERGENCY CONTRACEPTION INFORMA-
TION PROGRAM FOR HEALTH CARE PRO-
VIDERS.— 

(1) IN GENERAL.—The Secretary, acting 
through the Administrator of the Health Re-
sources and Services Administration and in 
consultation with major medical and public 
health organizations, shall develop and dis-
seminate to health care providers informa-
tion on emergency contraception. 

(2) INFORMATION.—The information dis-
seminated under paragraph (1) shall include, 
at a minimum— 

(A) information describing the use, safety, 
efficacy and availability of emergency con-
traception; 

(B) a recommendation regarding the use of 
such contraception in appropriate cases; and 

(C) information explaining how to obtain 
copies of the information developed under 
subsection (b), for distribution to the pa-
tients of the providers. 

(d) AUTHORIZATION OF APPROPRIATIONS.— 
There is authorized to be appropriated to 
carry out this section, $10,000,000 for each of 
fiscal years 2004 through 2008. 
Subtitle C—Compassionate Care for Female 

Sexual Assault Survivors 
SEC. ll21. SHORT TITLE. 

This subtitle may be cited as the ‘‘Compas-
sionate Care for Female Sexual Assault Sur-
vivors Act’’. 
SEC. ll22. FINDINGS. 

Congress finds that— 
(1) it is estimated that 25,000 women be-

come pregnant each year as a result of rape 
or incest; 

(2) surveys have shown that many hos-
pitals do not routinely provide emergency 
contraception to women seeking treatment 
after being sexually assaulted; 

(3) the risk of pregnancy after sexual as-
sault has been estimated to be 4.7 percent in 
survivors who were not protected by some 
form of contraception at the time of the at-
tack; 

(4) the Food and Drug Administration has 
declared emergency contraception to be safe 
and effective in preventing unintended preg-
nancy, reducing the risk by as much as 89 
percent; 

(5) medical research strongly indicates 
that the sooner emergency contraception is 
administered, the greater the likelihood of 
preventing unintended pregnancy, and it is 
most effective if administered in the first 12 
hours after unprotected intercourse; 

(6) in light of the safety and effectiveness 
of emergency contraceptive pills, both the 
American Medical Association and the 
American College of Obstetricians and Gyne-
cologists have endorsed more widespread 
availability of such pills; and 

(7) it is essential that all hospitals that 
provide emergency medical treatment pro-
vide emergency contraception as a treat-
ment option to any woman who has been sex-
ually assaulted, so she may prevent an unin-
tended pregnancy. 
SEC. ll23. SURVIVORS OF SEXUAL ASSAULT; 

PROVISION BY HOSPITALS OF EMER-
GENCY CONTRACEPTIVES WITHOUT 
CHARGE. 

(a) IN GENERAL.—Federal funds may not be 
provided to a hospital under any health-re-
lated program unless the hospital meets the 
conditions specified in subsection (b) in the 
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case of any woman who presents at the hos-
pital and— 

(1) states that she is the victim of sexual 
assault; 

(2) is accompanied by someone who states 
she is a victim of sexual assault; or 

(3) whom hospital personnel have reason to 
believe is a victim of sexual assault. 

(b) ASSISTANCE FOR VICTIMS.—The condi-
tions specified in this subsection regarding a 
hospital and a woman described in sub-
section (a) are as follows: 

(1) The hospital promptly provides the 
woman with medically and factually accu-
rate and unbiased written and oral informa-
tion about emergency contraception, includ-
ing information explaining that— 

(A) emergency contraception does not 
cause an abortion; and 

(B) emergency contraception is effective in 
most cases in preventing pregnancy after un-
protected sex. 

(2) The hospital promptly offers emergency 
contraception to the woman, and promptly 
provides it to her upon her request. 

(3) The information provided pursuant to 
paragraph (1) is in clear and concise lan-
guage, is readily comprehensible, and meets 
such conditions regarding the provision of 
the information in languages other than 
English as the Secretary may establish. 

(4) The services described in paragraphs (1) 
through (3) are not denied because of the in-
ability of the woman or her family to pay for 
the services. 

(c) DEFINITIONS.—In this section: 
(1) EMERGENCY CONTRACEPTION.—The term 

‘‘emergency contraception’’ means a drug 
that is— 

(A) used postcoitally; 
(B) prevents pregnancy by delaying ovula-

tion, preventing fertilization of an egg, or 
preventing implantation of an egg in a uter-
us; and 

(C) is approved by the Food and Drug Ad-
ministration. 

(2) HOSPITAL.—The term ‘‘hospital’’ has the 
meanings given such term in title XVIII of 
the Social Security Act, including the mean-
ing applicable in such title for purposes of 
making payments for emergency services to 
hospitals that do not have agreements in ef-
fect under such title. 

(3) SECRETARY.—The term ‘‘Secretary’’ 
means the Secretary of Health and Human 
Services. 

(4) SEXUAL ASSAULT.—The term ‘‘sexual as-
sault’’ means coitus in which the woman in-
volved does not consent or lacks the legal ca-
pacity to consent. 

(d) EFFECTIVE DATE; AGENCY CRITERIA.— 
This section takes effect upon the expiration 
of the 180-day period beginning on the date of 
the enactment of this Act. Not later than 30 
days prior to the expiration of such period, 
the Secretary shall publish in the Federal 
Register criteria for carrying out this sec-
tion. 

Subtitle D—Improved Coverage of Infants 
Under Medicaid and SCHIP 

SEC. ll31. ENHANCED FEDERAL MEDICAID 
MATCH FOR STATES THAT OPT TO 
CONTINUOUSLY ENROLL INFANTS 
DURING THE FIRST YEAR OF LIFE 
WITHOUT REGARD TO THE MOTH-
ER’S ELIGIBILITY STATUS. 

(a) STATE OPTION.—Section 1902(e)(4) of the 
Social Security Act (42 U.S.C. 1396a(e)(4)) is 
amended by adding at the end the following 
new sentence: ‘‘A State may elect (through a 
State plan amendment) to apply the first 
sentence of this paragraph without regard to 
the requirements that the child remain a 
member of the woman’s household and the 
woman remains (or would remain if preg-
nant) eligible for medical assistance.’’. 

(b) ENHANCED FMAP.—The first sentence of 
section 1905(b) of the Social Security Act (42 
U.S.C. 1396d(b)) is amended— 

(1) by inserting ‘‘(A)’’ after ‘‘only’’; and 
(2) by inserting ‘‘, or (B) on the basis of a 

State election made under the third sentence 
of section 1902(e)(4)’’ before the period. 

(c) EFFECTIVE DATE.—The amendments 
made by this section apply to medical assist-
ance provided on or after October 1, 2003. 
SEC. ll32. OPTIONAL COVERAGE OF LOW-IN-

COME, UNINSURED PREGNANT 
WOMEN UNDER A STATE CHILD 
HEALTH PLAN. 

(a) IN GENERAL.—Title XXI of the Social 
Security Act (42 U.S.C. 1397aa et seq.) is 
amended by adding at the end the following 
new section: 
‘‘SEC. 2111. OPTIONAL COVERAGE OF LOW-IN-

COME, UNINSURED PREGNANT 
WOMEN. 

‘‘(a) OPTIONAL COVERAGE.—Notwith-
standing any other provision of this title, a 
State child health plan (whether imple-
mented under this title or title XIX) may 
provide for coverage of pregnancy-related as-
sistance for targeted low-income pregnant 
women in accordance with this section, but 
only if the State has established an income 
eligibility level under section 1902(l)(2)(A) for 
women described in section 1902(l)(1)(A) that 
is 185 percent of the income official poverty 
line. 

‘‘(b) DEFINITIONS.—For purposes of this sec-
tion: 

‘‘(1) PREGNANCY-RELATED ASSISTANCE.—The 
term ‘pregnancy-related assistance’ has the 
meaning given the term child health assist-
ance in section 2110(a) as if any reference to 
targeted low-income children were a ref-
erence to targeted low-income pregnant 
women, except that the assistance shall be 
limited to services related to pregnancy 
(which include prenatal, delivery, and 
postpartum services) and to other conditions 
that may complicate pregnancy. 

‘‘(2) TARGETED LOW-INCOME PREGNANT 
WOMAN.—The term ‘targeted low-income 
pregnant woman’ has the meaning given the 
term targeted low-income child in section 
2110(b) as if any reference to a child were 
deemed a reference to a woman during preg-
nancy and through the end of the month in 
which the 60-day period (beginning on the 
last day of her pregnancy) ends. 

‘‘(c) REFERENCES TO TERMS AND SPECIAL 
RULES.—In the case of, and with respect to, 
a State providing for coverage of pregnancy- 
related assistance to targeted low-income 
pregnant women under subsection (a), the 
following special rules apply: 

‘‘(1) Any reference in this title (other than 
subsection (b)) to a targeted low income 
child is deemed to include a reference to a 
targeted low-income pregnant woman. 

‘‘(2) Any such reference to child health as-
sistance with respect to such women is 
deemed a reference to pregnancy-related as-
sistance. 

‘‘(3) Any such reference to a child is 
deemed a reference to a woman during preg-
nancy and the period described in subsection 
(b)(2). 

‘‘(4) The medicaid applicable income level 
is deemed a reference to the income level es-
tablished under section 1902(l)(2)(A). 

‘‘(5) Subsection (a) of section 2103 (relating 
to required scope of health insurance cov-
erage) shall not apply insofar as a State lim-
its coverage to services described in sub-
section (b)(1) and the reference to such sec-
tion in section 2105(a)(1) is deemed not to re-
quire, in such case, compliance with the re-
quirements of section 2103(a). 

‘‘(6) There shall be no exclusion of benefits 
for services described in subsection (b)(1) 
based on any pre-existing condition and no 
waiting period (including any waiting period 
imposed to carry out section 2102(b)(3)(C)) 
shall apply. 

‘‘(d) NO IMPACT ON ALLOTMENTS.—Nothing 
in this section shall be construed as affecting 

the amount of any initial allotment provided 
to a State under section 2104(b). 

‘‘(e) APPLICATION OF FUNDING RESTRIC-
TIONS.—The coverage under this section (and 
the funding of such coverage) is subject to 
the restrictions of section 2105(c). 

‘‘(f) AUTOMATIC ENROLLMENT FOR CHILDREN 
BORN TO WOMEN RECEIVING PREGNANCY-RE-
LATED ASSISTANCE.—Notwithstanding any 
other provision of this title or title XIX, if a 
child is born to a targeted low-income preg-
nant woman who was receiving pregnancy- 
related assistance under this section on the 
date of the children’s birth, the child shall be 
deemed to have applied for child health as-
sistance under the State child health plan 
and to have been found eligible for such as-
sistance under such plan (or, in the case of a 
State that provides such assistance through 
the provision of medical assistance under a 
plan under title XIX, to have applied for 
medical assistance under such title and to 
have been found eligible for such assistance 
under such title) on the date of such birth 
and to remain eligible for such assistance 
until the child attains 1 year of age. During 
the period in which a child is deemed under 
the preceding sentence to be eligible for 
child health or medical assistance, the child 
health or medical assistance eligibility iden-
tification number of the mother shall also 
serve as the identification number of the 
child, and all claims shall be submitted and 
paid under such number (unless the State 
issues a separate identification number for 
the child before such period expires).’’. 

(b) STATE OPTION TO USE ENHANCED FMAP 
AND SCHIP ALLOTMENT FOR COVERAGE OF AD-
DITIONAL PREGNANT WOMEN UNDER THE MED-
ICAID PROGRAM.—Section 1905 of the Social 
Security Act (42 U.S.C. 1396d) is amended— 

(1) in the fourth sentence of subsection (b), 
by inserting ‘‘and in the case of a State plan 
that meets the condition described in sub-
sections (u)(1) and (u)(4)(A), with respect to 
expenditures described in subsection (u)(4)(B) 
for the State for a fiscal year’’ after ‘‘for a 
fiscal year,’’; and 

(2) in subsection (u)— 
(A) by redesignating paragraph (4) as para-

graph (5); and 
(B) by inserting after paragraph (3) the fol-

lowing new paragraph: 
‘‘(4)(A) The condition described in this sub-

paragraph for a State plan is that the plan 
has established an income level under sec-
tion 1902(l)(2)(A) with respect to individuals 
described in section 1902(l)(1)(A) that is 185 
percent of the income official poverty line. 

‘‘(B) For purposes of subsection (b), the ex-
penditures described in this paragraph are 
expenditures for medical assistance for 
women described in section 1902(l)(1)(A) 
whose income exceeds the income level es-
tablished for such women under section 
1902(l)(2)(A)(i) as of the date of the enact-
ment of this paragraph but does not exceed 
185 percent of the income official poverty 
line.’’. 

(c) NO WAITING PERIODS OR COST-SHAR-
ING.— 

(1) NO WAITING PERIOD.—Section 
2102(b)(1)(B) of the Social Security Act (42 
U.S.C. 1397bb(b)(1)(B)) is amended— 

(A) by striking ‘‘, and’’ at the end of clause 
(i) and inserting a semicolon; 

(B) by striking the period at the end of 
clause (ii) and inserting ‘‘; and’’; and 

(C) by adding at the end the following new 
clause: 

‘‘(iii) may not apply a waiting period (in-
cluding a waiting period to carry out para-
graph (3)(C)) in the case of a targeted low-in-
come pregnant woman, if the State provides 
for coverage of pregnancy-related assistance 
for such women in accordance with section 
2111.’’. 
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(2) NO COST-SHARING FOR PREGNANCY-RE-

LATED BENEFITS.—Section 2103(e)(2) of such 
Act (42 U.S.C. 1397cc(e)(2)) is amended— 

(A) in the heading, by inserting ‘‘AND PREG-
NANCY-RELATED SERVICES’’ after ‘‘PREVENTIVE 
SERVICES’’; and 

(B) by inserting before the period at the 
end the following: ‘‘or for pregnancy-related 
services, if the State provides for coverage of 
pregnancy-related assistance for targeted 
low-income pregnant women in accordance 
section 2111’’. 

(d) PRESUMPTIVE ELIGIBILITY.— 
(1) IN GENERAL.—Section 

1920A(b)(3)(A)(i)(III) of the Social Security 
Act (42 U.S.C. 1396r–1a(b)(3)(A)(i)(III)) is 
amended by inserting ‘‘a child care resource 
and referral agency,’’ after ‘‘a State or tribal 
child support enforcement agency,’’. 

(2) APPLICATION TO PRESUMPTIVE ELIGI-
BILITY FOR PREGNANT WOMEN UNDER MED-
ICAID.—Section 1920(b) of the Social Security 
Act (42 U.S.C. 1396r–1(b)) is amended by add-
ing at the end after and below paragraph (2) 
the following flush sentence: 

‘‘The term ‘qualified provider’ includes a 
qualified entity as defined in section 
1920A(b)(3).’’. 

(3) APPLICATION UNDER TITLE XXI.— 
(A) IN GENERAL.—Section 2107(e)(1)(D) of 

the Social Security Act (42 U.S.C. 
1397gg(e)(1)) is amended to read as follows: 

‘‘(D) Sections 1920 and 1920A (relating to 
presumptive eligibility).’’. 

(B) EXCEPTION FROM LIMITATION ON ADMINIS-
TRATIVE EXPENSES.—Section 2105(c)(2) of the 
Social Security Act (42 U.S.C. 1397ee(c)(2)) is 
amended by adding at the end the following 
new subparagraph: 

‘‘(C) EXCEPTION FOR PRESUMPTIVE ELIGI-
BILITY EXPENDITURES.—The limitation under 
subparagraph (A) on expenditures shall not 
apply to expenditures attributable to the ap-
plication of section 1920 or 1920A (pursuant 
to section 2107(e)(1)(D)), regardless of wheth-
er the child or pregnant woman is deter-
mined to be ineligible for the program under 
this title or title XIX.’’. 

(e) PROGRAM COORDINATION WITH THE MA-
TERNAL AND CHILD HEALTH PROGRAM (TITLE 
V).— 

(1) IN GENERAL.—Section 2102(b)(3) of the 
Social Security Act (42 U.S.C. 1397bb(b)(3)) is 
amended— 

(A) in subparagraph (D), by striking ‘‘and’’ 
at the end; 

(B) in subparagraph (E), by striking the pe-
riod and inserting ‘‘; and’’; and 

(C) by adding at the end the following new 
subparagraph: 

‘‘(F) that operations and activities under 
this title are developed and implemented in 
consultation and coordination with the pro-
gram operated by the State under title V in 
areas including outreach and enrollment, 
benefits and services, service delivery stand-
ards, public health and social service agency 
relationships, and quality assurance and 
data reporting.’’. 

(2) CONFORMING MEDICAID AMENDMENT.— 
Section 1902(a)(11) of such Act (42 U.S.C. 
1396a(a)(11)) is amended— 

(A) by striking ‘‘and’’ before ‘‘(C)’’; and 
(B) by inserting before the semicolon at 

the end the following: ‘‘, and (D) provide that 
operations and activities under this title are 
developed and implemented in consultation 
and coordination with the program operated 
by the State under title V in areas including 
outreach and enrollment, benefits and serv-
ices, service delivery standards, public 
health and social service agency relation-
ships, and quality assurance and data report-
ing’’. 

(3) EFFECTIVE DATE.—The amendments 
made by this subsection take effect on Janu-
ary 1, 2004. 

(f) APPLICATION OF ANNUAL AGGREGATE 
COST-SHARING LIMIT.—Section 2103(e)(3)(B) of 
the Social Security Act (42 U.S.C. 
1397cc(e)(3)(B)) is amended by adding at the 
end the following new sentence: ‘‘In the case 
of a targeted low-income pregnant woman 
provided coverage under section 2111, or the 
parents of a targeted low-income child pro-
vided coverage under this title under an 1115 
waiver or otherwise, the limitation on total 
annual aggregate cost-sharing described in 
the preceding sentence shall be applied to 
the entire family of such woman or par-
ents.’’. 

(g) EFFECTIVE DATE.—Except as provided in 
subsection (e), the amendments made by this 
section take effect on the date of the enact-
ment of this Act and apply to expenditures 
incurred on or after that date. 
SEC. ll33. INCREASE IN SCHIP INCOME ELIGI-

BILITY. 
(a) DEFINITION OF LOW-INCOME CHILD.—Sec-

tion 2110(c)(4) of the Social Security Act (42 
U.S.C. 42 U.S.C. 1397jj(c)(4)) is amended by 
striking ‘‘200’’ and inserting ‘‘250’’. 

(b) EFFECTIVE DATE.—The amendment 
made by subsection (a) applies to child 
health assistance provided, and allotments 
determined under section 2104 of the Social 
Security Act (42 U.S.C. 1397dd), for fiscal 
years beginning with fiscal year 2004. 

SA 259. Mr. DURBIN (for himself, Ms. 
COLLINS, Ms. SNOWE, Mr. AKAKA, Mr. 
BINGAMAN, Ms. LANDRIEU, and Ms. MI-
KULSKI) proposed an amendment to the 
bill S. 3, to prohibit the procedure com-
monly known as partial-birth abortion; 
as follows: 

Strike all after the enacting clause and in-
sert the following: 
SECTION 1. SHORT TITLE. 

This Act may be cited as the ‘‘Late Term 
Abortion Limitation Act of 2003’’. 
SEC. 2. BAN ON CERTAIN ABORTIONS. 

(a) IN GENERAL.—Title 18, United States 
Code, is amended by inserting after chapter 
73 the following: 

‘‘CHAPTER 74—BAN ON CERTAIN 
ABORTIONS 

‘‘Sec. 
‘‘1531. Prohibition of post-viability abor-

tions. 
‘‘1532. Penalties. 
‘‘1533. Regulations. 
‘‘1534. State law. 
‘‘1535. Definitions. 
‘‘§ 1531. Prohibition of Post-Viability Abor-

tions. 
‘‘(a) IN GENERAL.—It shall be unlawful for 

a physician to intentionally abort a viable 
fetus unless the physician prior to per-
forming the abortion including the procedure 
characterized as a ‘‘partial birth abortion’’— 

‘‘(1) certifies in writing that, in the physi-
cian’s medical judgment based on the par-
ticular facts of the case before the physician, 
the continuation of the pregnancy would 
threaten the mother’s life or risk grievous 
injury to her physical health; and 

‘‘(2) an independent physician who will not 
perform nor be present at the abortion and 
who was not previously involved in the 
treatment of the mother certifies in writing 
that, in his or her medical judgment based 
on the particular facts of the case, the con-
tinuation of the pregnancy would threaten 
the mother’s life or risk grievous injury to 
her physical health. 

‘‘(b) NO CONSPIRACY.—No woman who has 
had an abortion after fetal viability may be 
prosecuted under this chapter for conspiring 
to violate this chapter or for an offense 
under section 2, 3, 4, or 1512 of title 18. 

‘‘(c) MEDICAL EMERGENCY EXCEPTION.—The 
certification requirements contained in sub-

section (a) shall not apply when, in the med-
ical judgment of the physician performing 
the abortion based on the particular facts of 
the case before the physician, there exists a 
medical emergency. In such a case, however, 
after the abortion has been completed the 
physician who performed the abortion shall 
certify in writing the specific medical condi-
tion which formed the basis for determining 
that a medical emergency existed. 

‘‘§ 1532. Penalties. 
‘‘(a) ACTION BY THE ATTORNEY GENERAL.— 

The Attorney General, the Deputy Attorney 
General, the Associate Attorney General, or 
any Assistant Attorney General or United 
States Attorney specifically designated by 
the Attorney General may commence a civil 
action under this chapter in any appropriate 
United States district court to enforce the 
provisions of this chapter. 

‘‘(b) FIRST OFFENSE.—Upon a finding by 
the court that the respondent in an action 
commenced under subsection (a) has know-
ingly violated a provision of this chapter, 
the court shall notify the appropriate State 
medical licensing authority in order to effect 
the suspension of the respondent’s medical 
license in accordance with the regulations 
and procedures developed by the State under 
section 1533(b), or shall assess a civil penalty 
against the respondent in an amount not to 
exceed $100,000, or both. 

‘‘(c) SECOND OFFENSE—Upon a finding by 
the court that the respondent in an action 
commenced under subsection (a) has know-
ingly violated a provision of this chapter and 
the respondent has been found to have know-
ingly violated a provision of this chapter on 
a prior occasion, the court shall notify the 
appropriate State medical licensing author-
ity in order to effect the revocation of the 
respondent’s medical license in accordance 
with the regulations and procedures devel-
oped by the State under section 1533(b), or 
shall assess a civil penalty against the re-
spondent in an amount not to exceed $250,000, 
or both. 

‘‘(d) HEARING.—With respect to an action 
under subsection (a), the appropriate State 
medical licensing authority shall be given 
notification of and an opportunity to be 
heard at a hearing to determine the penalty 
to be imposed under this section. 

‘‘(e) CERTIFICATION REQUIREMENTS.—At the 
time of the commencement of an action 
under subsection (a), the Attorney General, 
the Deputy Attorney General, the Associate 
Attorney General, or any Assistant Attorney 
General or United States Attorney who has 
been specifically designated by the Attorney 
General to commence a civil action under 
this chapter, shall certify to the court in-
volved that, at least 30 calendar days prior 
to the filing of such action, the Attorney 
General, the Deputy Attorney General, the 
Associate Attorney General, or any Assist-
ant Attorney General or United States At-
torney involved— 

‘‘(1) has provided notice of the alleged vio-
lation of this chapter, in writing, to the Gov-
ernor or Chief Executive Officer and Attor-
ney General or Chief Legal Officer of the 
State or political subdivision involved, as 
well as to the State medical licensing board 
or other appropriate State agency; and 

‘‘(2) believes that such an action by the 
United States is in the public interest and 
necessary to secure substantial justice. 

‘‘§ 1533. Regulations. 
‘‘(a) FEDERAL REGULATIONS.— 
‘‘(1) IN GENERAL.—Not later than 60 days 

after the date of enactment of this chapter, 
the Secretary of Health and Human Services 
shall publish proposed regulations for the fil-
ing of certifications by physicians under this 
chapter. 

VerDate Mar 15 2010 21:20 Jan 14, 2014 Jkt 081600 PO 00000 Frm 00135 Fmt 0624 Sfmt 0634 E:\2003SENATE\S11MR3.REC S11MR3m
m

ah
er

 o
n 

D
S

K
C

G
S

P
4G

1 
w

ith
 S

O
C

IA
LS

E
C

U
R

IT
Y



CONGRESSIONAL RECORD — SENATES3556 March 11, 2003 
‘‘(2) REQUIREMENTS.—The regulations 

under paragraph (1) shall require that a cer-
tification filed under this chapter contain— 

‘‘(A) a certification by the physician per-
forming the abortion, under threat of crimi-
nal prosecution under section 1746 of title 28 
that, in his or her best medical judgment, 
the abortion performed was medically nec-
essary pursuant to this chapter; 

‘‘(B) a description by the physician of the 
medical indications supporting his or her 
judgment; 

‘‘(C) a certification by an independent phy-
sician pursuant to section 1531(a)(2), under 
threat of criminal prosecution under section 
1746 of title 28, that, in his or her best med-
ical judgment, the abortion performed was 
medically necessary pursuant to this chap-
ter; and 

‘‘(D) a certification by the physician per-
forming an abortion under a medical emer-
gency pursuant to section 1531(c), under 
threat of criminal prosecution under section 
1746 of title 28, that, in his or her best med-
ical judgment, a medical emergency existed, 
and the specific medical condition upon 
which the physician based his or her deci-
sion. 

‘‘(3) CONFIDENTIALITY.—The Secretary of 
Health and Human Services shall promulgate 
regulations to ensure that the identity of a 
mother described in section 1531(a)(1) is kept 
confidential, with respect to a certification 
filed by a physician under this chapter. 

‘‘(b) STATE REGULATIONS.—A State, and the 
medical licensing authority of the State, 
shall develop regulations and procedures for 
the revocation or suspension of the medical 
license of a physician upon a finding under 
section 1532 that the physician has violated a 
provision of this chapter. A State that fails 
to implement such procedures shall be sub-
ject to loss of funding under title XIX of the 
Social Security Act. 
‘‘§ 1534. State Law. 

‘‘(a) IN GENERAL.—The requirements of this 
chapter shall not apply with respect to post- 
viability abortions in a State if there is a 
State law in effect in that State that regu-
lates, restricts, or prohibits such abortions 
to the extent permitted by the Constitution 
of the United States. 

‘‘(b) DEFINITION.—In subsection (a), the 
term ‘State law’ means all laws, decisions, 
rules, or regulations of any State, or any 
other State action, having the effect of law. 
‘‘§ 1535. Definitions. 

‘‘In this chapter: 
‘‘(1) GRIEVOUS INJURY.— 
‘‘(A) IN GENERAL.—The term ‘grievous in-

jury’ means— 
‘‘(i) a severely debilitating disease or im-

pairment specifically caused or exacerbated 
by the pregnancy; or 

‘‘(ii) an inability to provide necessary 
treatment for a life-threatening condition. 

‘‘(B) LIMITATION.—The term ‘grievous in-
jury’ does not include any condition that is 
not medically diagnosable or any condition 
for which termination of the pregnancy is 
not medically indicated. 

‘‘(2) PHYSICIAN.—The term ‘physician’ 
means a doctor of medicine or osteopathy le-
gally authorized to practice medicine and 
surgery by the State in which the doctor per-
forms such activity, or any other individual 
legally authorized by the State to perform 
abortions, except that any individual who is 
not a physician or not otherwise legally au-
thorized by the State to perform abortions, 
but who nevertheless directly performs an 
abortion in violation of section 1531 shall be 
subject to the provisions of this chapter.’’. 

(b) CLERICAL AMENDMENT.—The table of 
chapters for part I of title 18, United States 
Code, is amended by inserting after the item 
relating to chapter 73 the following new 
item: 

‘‘74. Ban on certain abortions ............. 1531.’’. 

f 

AUTHORITY FOR COMMITTEES TO 
MEET 

COMMITTEE ON ENERGY AND NATURAL 
RESOURCES 

Mr. SANTORUM. Mr. President, I 
ask unanimous consent that the Com-
mittee on Energy and Natural Re-
sources be authorized to meet during 
the session of the Senate, on Tuesday, 
March 11 at 10:00 a.m. to receive testi-
mony regarding Federal Programs for 
energy efficiency, and conservation. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

COMMITTEE ON FINANCE 
Mr. SANTORUM. Mr. President, I 

ask unanimous consent that the Com-
mittee on Finance be authorized to 
meet during the session on Tuesday, 
March 11, 2003, at 10:00 a.m., to hear 
testimony on The Funding Challenge: 
Keeping Defined Benefit Pension Plans 
Afloat. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

COMMITTEE ON FOREIGN RELATIONS 
Mr. SANTORUM. Mr. President, I 

ask unanimous consent that the Com-
mittee on Foreign Relations be author-
ized to meet during the session of the 
Senate on Tuesday, March 11, 2003 at 
9:30 a.m. to hold a hearing on Iraq: Re-
construction, 

Agenda 

Witnesses 
Panel 1: Mr. Eric Schwartz, Senior 

Fellow and Director, Independent Task 
Force on Post-Conflict Iraq, Council on 
Foreign Relations, Washington, DC; 
Dr. Gordon Adams, Director, Security 
Policy Studies Program; Elliott School 
of International Affairs, The George 
Washington University, Washington, 
DC; Ms. Sandra Mitchell, Vice Presi-
dent, Government Relations, Inter-
national Rescue Committee, Wash-
ington, DC; Dr. Phebe Marr, Former 
Senior Fellow, National Defense Uni-
versity, Washington, DC. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

COMMITTEE ON INDIAN AFFAIRS 
Mr. SANTORUM. Mr. President, I 

ask unanimous consent that the Com-
mittee on Indian Affairs be authorized 
to meet on Tuesday, March 11, 2003, at 
2:30 p.m. in Room 485 of the Russell 
Senate Office Building to consider the 
Committee’s Views and Estimates on 
the President’s FY 2004 Budget Request 
for Indian Programs. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

SELECT COMMITTEE ON INTELLIGENCE 
Mr. SANTORUM. Mr. President, I 

ask unanimous consent that the Select 
Committee on Intelligence be author-
ized to meet during the session of the 
Senate on Tuesday, March 11, 2003 at 
2:30 p.m. to hold a closed hearing. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

SPECIAL COMMITTEE ON AGING 
Mr. SANTORUM. Mr. President, I 

ask unanimous consent that the Spe-

cial Committee on Aging be authorized 
to meet on Tuesday, March 11, 2003 
from 10 a.m. to 12 p.m. in Dirksen 628 
for the purpose of conducting a hear-
ing. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

SELECT COMMITTEE ON AVIATION 

Mr. SANTORUM. Mr. President, I 
ask unanimous consent that the Select 
Committee on Commerce, Science, and 
Transportation, Subcommittee on 
Aviation, be authorized to meet on 
Tuesday, March 11, 2003 at 9:30 a.m., in 
SR–253, for a hearing on FAA Reau-
thorization: Air Service to small Com-
munities. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

SUBCOMMITTEE ON PERSONNEL 

Mr. SANTORUM. Mr. President, I 
ask unanimous consent that the Sub-
committee on Personnel of the Com-
mittee on Armed Services be author-
ized to meet during the session of the 
Senate on Tuesday, March 11, 2003 at 
2:30 p.m., in open session to receive tes-
timony on active and reserve military 
and civilian personnel programs in re-
view of the defense authorization re-
quest for fiscal year 2004 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. SANTORUM. Mr. President, if I 
read real fast, I think I can get done by 
9 o’clock, but I would not be a very 
popular person here with the pages who 
would have to go to school tomorrow 
morning if I do finish by 9 o’clock. So 
we will see what happens 

f 

AUTHORIZING PRINTING OF RULES 
OF SENATE COMMITTEES 

Mr. SANTORUM. Mr. President, I 
ask unanimous consent that the Sen-
ate proceed to the immediate consider-
ation of S. Res. 80 which was submitted 
earlier today by Senator LOTT. 

The PRESIDING OFFICER. The 
clerk will report the resolution by 
title. 

The assistant legislative clerk read 
as follows: 

A resolution (S. Res. 80) to authorize the 
printing of a collection of the rules of the 
committees of the Senate. 

There being no objection, the Senate 
proceeded to consider the resolution. 

Mr. SANTORUM. Mr. President, I 
ask unanimous consent that the reso-
lution be agreed to, the motion to re-
consider be laid upon the table, and 
that any statements relating to the 
matter be printed in the RECORD. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

The resolution (S. Res. 80) was agreed 
to, as follows: 

S. RES. 80 

Resolved, That a collection of the rules of 
the committees of the Senate, together with 
related materials, be printed as a Senate 
document, and that there be printed 500 addi-
tional copies of such document for the use of 
the Committee on Rules and Administration. 

VerDate Mar 15 2010 21:20 Jan 14, 2014 Jkt 081600 PO 00000 Frm 00136 Fmt 0624 Sfmt 0634 E:\2003SENATE\S11MR3.REC S11MR3m
m

ah
er

 o
n 

D
S

K
C

G
S

P
4G

1 
w

ith
 S

O
C

IA
LS

E
C

U
R

IT
Y



CONGRESSIONAL RECORD — SENATE S3557 March 11, 2003 
UNANIMOUS CONSENT AGREE-

MENT—REFERRAL OF NOMINA-
TION 
Mr. SANTORUM. Mr. President, I 

ask unanimous consent that when the 
nomination for the Assistant Secretary 
of the Army for Civil Works is received 
by the Senate, it be referred to the 
Committee on Armed Services; pro-
vided that when the Committee on 
Armed Services reports the nomina-
tion, it be referred to the Committee 
on Public Works for a period of 20 days 
of session; provided further that if the 
Committee on Public Works does not 
report the nomination within those 20 
days, the committee be discharged 
from further consideration of the nomi-
nation and the nomination be placed 
on the calendar. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

f 

ORDERS FOR WEDNESDAY, MARCH 
12, 2003 

Mr. SANTORUM. Mr. President, I 
ask unanimous consent that when the 
Senate completes its business today, it 
stand in adjournment until 9:30 a.m., 
Wednesday, March 12. I further ask 
unanimous consent that following the 
prayer and the pledge, the morning 
hour be deemed expired, the Journal of 
proceedings be approved to date, the 
time for the two leaders be reserved for 
their use later in the day, and the Sen-
ate then resume consideration of Cal-
endar No. 19, S. 3, the partial-birth 
abortion bill, as provided under the 
previous order. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

f 

PROGRAM 
Mr. SANTORUM. For the informa-

tion of all Senators, on Wednesday, the 
Senate will resume consideration of 
the partial-birth abortion bill. Under 
the previous order, Senator BOXER will 
be recognized to offer a motion to com-
mit. There will be up to 2 hours of de-
bate equally divided. Following debate 
on the Boxer motion, the Senate will 
resume debate on the Durbin amend-
ment. At the conclusion of those de-
bate times, the Senate will proceed to 
consecutive votes in relation to those 
two pending amendments. Votes will 
occur at approximately 12:30, if all de-
bate time is used. Additional votes can 
be expected throughout the day in an 
effort to complete the bill tomorrow. 

f 

ADJOURNMENT UNTIL 9:30 A.M. 
TOMORROW 

Mr. SANTORUM. Mr. President, if 
there is no further business to come be-
fore the Senate, I ask unanimous con-
sent that the Senate stand in adjourn-
ment under the previous order. 

There being no objection, the Senate, 
at 9:02 p.m., adjourned until Wednes-
day, March 12, 2003, at 9:30 a.m. 

f 

NOMINATIONS 
Executive nominations received by 

the Senate March 11, 2003: 

FARM CREDIT ADMINISTRATION 
LOWELL JUNKINS, OF IOWA, TO BE A MEMBER OF THE 

BOARD OF DIRECTORS OF THE FEDERAL AGRICULTURAL 
MORTGAGE CORPORATION. (REAPPOINTMENT) 

GLEN KLIPPENSTEIN, OF MISSOURI, TO BE A MEMBER 
OF THE BOARD OF DIRECTORS OF THE FEDERAL AGRI-
CULTURAL MORTGAGE CORPORATION, VICE MARILYN 
FAE PETERS. 

JULIA BARTLING, OF SOUTH DAKOTA, TO BE A MEMBER 
OF THE BOARD OF DIRECTORS OF THE FEDERAL AGRI-
CULTURAL MORTGAGE CORPORATION, VICE EUGENE 
BRANSTOOL. 

DEPARTMENT OF STATE 
RALPH FRANK, OF WASHINGTON, A CAREER MEMBER 

OF THE SENIOR FOREIGN SERVICE, CLASS OF MINISTER- 
COUNSELOR, TO BE AMBASSADOR EXTRAORDINARY AND 
PLENIPOTENTIARY OF THE UNITED STATES OF AMERICA 
TO THE REPUBLIC OF CROATIA. 

WILLIAM M. BELLAMY, OF CALIFORNIA, A CAREER 
MEMBER OF THE SENIOR FOREIGN SERVICE, CLASS OF 
MINISTER-COUNSELOR, TO BE AMBASSADOR EXTRAOR-
DINARY AND PLENIPOTENTIARY OF THE UNITED STATES 
OF AMERICA TO THE REPUBLIC OF KENYA. 

AFRICAN DEVELOPMENT FOUNDATION 
JOHN W. LESLIE, JR., OF CONNECTICUT, TO BE A MEM-

BER OF THE BOARD OF DIRECTORS OF THE AFRICAN DE-
VELOPMENT FOUNDATION FOR A TERM EXPIRING SEP-
TEMBER 22, 2007, VICE ERNEST G. GREEN, TERM EXPIRED. 

FEDERAL MINE SAFETY AND HEALTH REVIEW 
COMMISSION 

MARY LUCILLE JORDAN, OF MARYLAND, TO BE A MEM-
BER OF THE FEDERAL MINE SAFETY AND HEALTH RE-
VIEW COMMISSION FOR A TERM OF SIX YEARS EXPIRING 
AUGUST 30, 2008. (REAPPOINTMENT) 

DEPARTMENT OF JUSTICE 
RAUL DAVID BEJARANO, OF CALIFORNIA, TO BE 

UNITED STATES MARSHAL FOR THE SOUTHERN DIS-
TRICT OF CALIFORNIA FOR THE TERM OF FOUR YEARS, 
VICE STEPHEN SIMPSON GREGG. 

DEPARTMENT OF HOMELAND SECURITY 
EDUARDO AGUIRRE, JR., OF TEXAS, TO BE DIRECTOR 

OF THE BUREAU OF CITIZENSHIP AND IMMIGRATION 
SERVICES, DEPARTMENT OF HOMELAND SECURITY. 
(NEW POSITION) 

CORPORATION FOR PUBLIC BROADCASTING 
ELIZABETH COURTNEY, OF LOUISIANA, TO BE A MEM-

BER OF THE BOARD OF DIRECTORS OF THE CORPORA-
TION FOR PUBLIC BROADCASTING FOR THE REMAINDER 
OF THE TERM EXPIRING JANUARY 31, 2004, VICE DIANE D. 
BLAIR. 

IN THE COAST GUARD 
UNDER SECTION 211, TITLE 14, U. S. CODE, THE FOL-

LOWING NAMED INDIVIDUAL FOR APPOINTMENT AS PER-
MANENT COMMISSIONED REGULAR OFFICER IN THE 
UNITED STATES COAST GUARD IN THE GRADE INDI-
CATED: 

To be lieutenant commander 

JOHN P. NOLAN, 0000 

UNDER SECTION 211, TITLE 14, U. S. CODE, THE FOL-
LOWING NAMED INDIVIDUAL FOR APPOINTMENT AS PER-
MANENT COMMISSIONED REGULAR OFFICER IN THE 
UNITED STATES COAST GUARD IN THE GRADE INDI-
CATED: 

To be lieutenant 

CHRISTY L. HOWARD, 0000 

UNDER SECTION 211, TITLE 14, U.S. CODE, THE FOL-
LOWING NAMED OFFICERS FOR APPOINTMENT TO THE 
GRADE INDICATED IN THE UNITED STATES COAST 
GUARD : 

To be lieutenant commander 

BRUCE E GRAHAM, 0000 
JOHN W GREEN, 0000 

To be lieutenant 

JEFFREY L AHLGREN, 0000 
BRADFORD E APITZ, 0000 
PAUL D ARNETT, 0000 
LORI J BARD, 0000 
ABBY S BENSON, 0000 
RONALD E BRAHM, 0000 
ROQUE DANAS, 0000 
CARMEN S DEGEORGE, 0000 
REBECCA A DREW, 0000 
LONNIE J EVANS, 0000 
JAMES T FLANNERY, 0000 
FRANK L FLOOD, 0000 
GENE G GONZALES, 0000 
MARK A GRABOSKI, 0000 
JOANNE N HANSON, 0000 
MICHAEL L HERSHBERGER, 0000 
TEDD B HUTLEY, 0000 
JERALD R JARVI, 0000 
RANDY J JENKINS, 0000 
JOSEPH W KLATT, 0000 
ROBERT K KORNEXL, 0000 
AMY E KOVAC, 0000 
PERRY J KREMER, 0000 
KATHRYN A KULAGA, 0000 
KEITH H LAPLANT, 0000 
TIMOTHY J LIST, 0000 
RANDY L LITTLE, 0000 
MICHAEL C LUNASIN, 0000 
LUIS E MARTINEZ, 0000 

PAUL S MCCONNELL, 0000 
WILLIAM A NABACH, 0000 
GARY R NAUS, 0000 
LAWRENCE J NORRIS, 0000 
SUZANNE C B OLGUIN, 0000 
ROBERT M PEKARI, 0000 
MARK E PESNELL, 0000 
MICHAEL R PIERNO, 0000 
RONALD P POOLE, 0000 
KENNETH U POTOLICCHIO, 0000 
LEE S PUTNAM, 0000 
TIMOTHY M RAYCOB, 0000 
JOHN A SMITH, 0000 
KYLE J SMITH, 0000 
JAMES W SUMMERLIN, 0000 
DEREK R THORSRUD, 0000 
JASON E TIEMAN, 0000 
KIETH M UTLEY, 0000 
JAMES D WEAVER, 0000 
ERIC A WESCOTT, 0000 
MATTHEW T WELLER, 0000 
GARY S WILLIAMS, 0000 
CHARLES T WRIGHT, 0000 
MICHAEL E YENSZ, 0000 

To be lieutenant junior grade 

ERIC C ALLEN, 0000 
TOUSSAINT K ALSTON, 0000 
MICHAEL J ANDERSON, 0000 
RICHARD A ANGELET, 0000 
DAVID E ARAGON, 0000 
KYLE S ARMSTRONG, 0000 
KYLE T ARNETT, 0000 
DOUGLAS G ATKINS, 0000 
STEPHEN D AXLEY, 0000 
PATRICK T BACHER, 0000 
MARK A BAFETTI, 0000 
BRANDI A BALDWIN, 0000 
SCOTT D BARANOWSKI, 0000 
WILLIAM M BASHWINGER, 0000 
CLAYTON R BEAL, 0000 
JAMES A BINNIKER, 0000 
LAURA E BOSWELL, 0000 
JOHN M BOTDORF, 0000 
WILLIAM C BRENT, 0000 
CURTIS G BROWN, 0000 
CHANING D BURGESS, 0000 
PATRICK C BURKETT, 0000 
DERREK W BURRUS, 0000 
CONRADO R CABANTAC, 0000 
TIMOTHY F CALLISTER, 0000 
MARK CALTAGIRONE, 0000 
ROBERT W CARROLL, 0000 
JOHN D CASHMAN, 0000 
STEVEN E CERVENY, 0000 
JOHN V CHANG, 0000 
THOMAS P CLOHERTY, 0000 
MEGAN L CULL, 0000 
ELAINA R DAVIS, 0000 
BRIAN D DEMIO, 0000 
AARON W DEMO, 0000 
MATTHEW J DENNING, 0000 
DANIEL T DEUTERMANN, 0000 
ADRIAN DIAZ, 0000 
DONALD G DOUGAN, 0000 
JOHN F DRUELLE, 0000 
DANIEL D DUMAS, 0000 
GREGORY A DUNCAN, 0000 
BRIAN J ECKLEY, 0000 
JOHN A ELY, 0000 
THOMAS C EVANS, 0000 
PETER M EVONUK, 0000 
WILLIAM D FIELD, 0000 
JAMES T FOGLE, 0000 
STEVEN P FORAN, 0000 
JOSHUA M FULCHER, 0000 
MARIANNE M GELAKOSKA, 0000 
SHAWN T GERAGHTY, 0000 
SHANNON B GIAMMANCO, 0000 
RANDY L GIEBEN, 0000 
MATTHEW S GINGRICH, 0000 
MARK P GLANCY, 0000 
JEFFREY M GLASS, 0000 
SHIELDS R GORE, 0000 
ANDREW C GORMAN, 0000 
MARCELLA A GRANQUIST, 0000 
SEAN W GREEN, 0000 
ROBERT P GRIFFITHS, 0000 
JAMES J HARKINS, 0000 
WENDY L HART, 0000 
JEFF S HENDERSON, 0000 
JOHN G HENIGHAN, 0000 
JAMES S HERALD, 0000 
ROLANDO HERNANDEZ, 0000 
CHAD B HOLM, 0000 
MICHAEL T HOLMES, 0000 
ASHLEY R HOLT, 0000 
MICHAEL J HOSEY, 0000 
CHRISTOPHER M HOWARD, 0000 
JEFFERY S HOWARD, 0000 
THOMAS A HOWELL, 0000 
APRIL A ISLEY, 0000 
EDWARD V JACKSON, 0000 
MICHAEL S JACKSON, 0000 
JAMES L JARNAC, 0000 
DARWIN A JENSEN, 0000 
JASON J JESSUP, 0000 
GEOFFREY W JOHANNESEN, 0000 
SANCHO V JOHNSON, 0000 
ERIC J JONES, 0000 
DEAN E JORDAN, 0000 
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DEBORAH D KAMZOL, 0000 
MERIDENA D KAUFFMAN, 0000 
MICHAEL S KELLOGG, 0000 
BRAD W KELLY, 0000 
JOHNNY J KIDWELL, 0000 
JAMES A KLEIN, 0000 
CHICO R KNIGHT, 0000 
BRIAN M KOSTECKI, 0000 
MARK I KUPERMAN, 0000 
THOMAS L LAKE, 0000 
TAYLOR Q LAM, 0000 
KENNETH R LANGFORD, 0000 
DANIEL P LANIGAN, 0000 
MATTHEW H LAUGHLIN, 0000 
BLANCA A LEIVA, 0000 
LANCE E LINDGREN, 0000 
DANIEL W LONG, 0000 
ERICA N MACKCANNADY, 0000 
NEIL C MARCELINO, 0000 
KEASHA D MARTINDILL, 0000 
JOSE D MARTIS, 0000 
MARK R MATHEWS, 0000 
ROMULUS P MATTHEWS, 0000 
LEON MCCLAIN, 0000 
NEIL MCHUTCHISON, 0000 
CHRISTOPHER J MCINTYRE, 0000 
LOUVENIA A MCMILLAN, 0000 
IVAN R MENESES, 0000 
ZEITA MERCHANT, 0000 
STACY L MILLER, 0000 
CHAD A MOORE, 0000 
MATTHEW J MOORLAG, 0000 
SHANA R MORRIS, 0000 
MASAMBA A MOSES, 0000 
EDWARD X MUNOZ, 0000 
ANDRE C MURPHY, 0000 
DAVID B MURRAY, 0000 
PATRICK M MURRAY, 0000 
ROBERT A NAKAMA, 0000 
CHRISTOPHER A O’NEAL, 0000 
THOMAS A OTTENWAELDER, 0000 
JOHN D PACK, 0000 
PATRICIA K PALADINO, 0000 
TERESA K PEACE, 0000 
JOSE PEREZ, 0000 
TODD M PETERSON, 0000 
KENNETH G PHILLIPS, 0000 
NATHAN R PHILLIPS, 0000 
WILLIAM E PICKERING, 0000 
CRAIG J PINO, 0000 
SARA S PLATT, 0000 
ANGEL L POL, 0000 
DAVID J POTYOK, 0000 
MARC A RANDOLPH, 0000 
MICHAEL J RASCH, 0000 
MICHAEL C REED, 0000 
DAVID J REINHARD, 0000 
JORGE F REYES, 0000 
RYAN S RHODES, 0000 
RONALD E RICHARDS, 0000 
FRED E RIPLEY, 0000 
FERNANDO RODRIGUEZ, 0000 
JAMES M ROGAN, 0000 
PAUL J ROONEY, 0000 
SHOLUNDA J RUCKER, 0000 
PAUL C RUSSO, 0000 
CHRISTY D RUTHERFORD, 0000 
DAVID J SALICETI, 0000 
PRIDE L SANDERS, 0000 
DONALD E SHAFFER, 0000 
GREGORY A SHOUSE, 0000 
RYAN T SIEWERT, 0000 
JAMES S SMALL, 0000 
BRECKINRIDGE S SMITH, 0000 
KEITH L SMITH, 0000 
ROBERT J SMITH, 0000 
GREGORY A SOMERS, 0000 
NICOLE A STARR, 0000 
JAMES B SUFFERN, 0000 
CHRISTOPHER J TANTILLO, 0000 
DALE T TAYLOR, 0000 
JOHN R TAYLOR, 0000 
MARK A TAYLOR, 0000 
TRAVIS G TAYLOR, 0000 
BRETT J THOMPSON, 0000 
DOUGLAS TINDALL, 0000 
GREGORY P TORGERSEN, 0000 
KEITH A TREPANIER, 0000 
RICHARD E VINCENT, 0000 
DAVID C VONDAMM, 0000 
DANIEL R WADDINGHAM, 0000 
CHARLES E WEBB, 0000 
KIMBERLY S WHEATLEY, 0000 
ANDRE J WHIDBEE, 0000 
KELLY K WHIDDEN, 0000 
CHRISTOPHER WILLIAMMEE, 0000 
CONNIE L WILLIAMSON, 0000 
TIMOTHY C WILLIAMSON, 0000 
CORNEDA Y WINTON, 0000 
NORMAN C WITT, 0000 
LANCE M WOOD, 0000 
ROBERT S WORKMAN, 0000 
RICHARD V YOUNG, 0000 
BRADFORD W YOUNGKIN, 0000 

IN THE ARMY 

THE FOLLOWING NAMED OFFICER FOR APPOINTMENT 
IN THE UNITED STATES ARMY TO THE GRADE INDICATED 

WHILE ASSIGNED TO A POSITION OF IMPORTANCE AND 
RESPONSIBILITY UNDER TITLE 10, U.S.C., SECTION 601: 

To be lieutenant general 

MAJ. GEN. ROBERT T. CLARK, 0000 

THE FOLLOWING NAMED OFFICER FOR APPOINTMENT 
IN THE RESERVE OF THE ARMY TO THE GRADE INDI-
CATED UNDER TITLE 10, U.S.C., SECTION 12203: 

To be major general 

BRIG. GEN. EMILE P. BATAILLE, 0000 

THE FOLLOWING NAMED OFFICER FOR APPOINTMENT 
IN THE UNITED STATES ARMY TO THE GRADE INDICATED 
UNDER TITLE 10, U.S.C., SECTION 624: 

To be major general 

BRIG. GEN. KEITH M. HUBER, 0000 

THE FOLLOWING NAMED OFFICER FOR APPOINTMENT 
IN THE UNITED STATES ARMY TO THE GRADE INDICATED 
UNDER TITLE 10, U.S.C., SECTION 624: 

To be brigadier general 

COL. SHEILA R. BAXTER, 0000 

IN THE NAVY 

THE FOLLOWING NAMED OFFICER FOR APPOINTMENT 
IN THE UNITED STATES NAVAL RESERVE TO THE GRADE 
INDICATED UNDER TITLE 10, U.S.C., SECTION 12203: 

To be rear admiral 

REAR ADM. (LH) JOHN P. DEBBOUT, 0000 

THE FOLLOWING NAMED OFFICERS FOR APPOINTMENT 
IN THE UNITED STATES NAVAL RESERVE TO THE GRADE 
INDICATED UNDER TITLE 10, U.S.C., SECTION 12203: 

To be rear admiral 

REAR ADM. (LH) ROGER T. NOLAN, 0000 
REAR ADM. (LH) ROBERT O. PASSMORE, 0000 

THE FOLLOWING NAMED OFFICER FOR APPOINTMENT 
IN THE UNITED STATES NAVAL RESERVE TO THE GRADE 
INDICATED UNDER TITLE 10, U.S.C., SECTION 12203: 

To be rear admiral (lower half) 

CAPT. CRAIG O. MCDONALD, 0000 

THE FOLLOWING NAMED OFFICERS FOR APPOINTMENT 
IN THE UNITED STATES NAVAL RESERVE TO THE GRADE 
INDICATED UNDER TITLE 10, U.S.C., SECTION 12203: 

To be rear admiral (lower half) 

CAPT. DAVID O. ANDERSON, 0000 
CAPT. DAVID J. CRONK, 0000 
CAPT. DIRK J. DEBBINK, 0000 
CAPT. FRANK F. RENNIE IV, 0000 

IN THE ARMY 

THE FOLLOWING NAMED OFFICER FOR APPOINTMENT 
TO THE GRADE INDICATED IN THE UNITED STATES ARMY 
UNDER TITLE 10, U.S.C., SECTIONS 624 AND 3064: 

To be colonel 

WILLIAM O. PRETTYMAN II, 0000 

THE FOLLOWING NAMED OFFICER FOR APPOINTMENT 
TO THE GRADE INDICATED IN THE UNITED STATES ARMY 
UNDER TITLE 10, U.S.C., SECTION 624: 

To be colonel 

DARRELL S. RANSOM, 0000 

THE FOLLOWING NAMED OFFICER FOR APPOINTMENT 
TO THE GRADE INDICATED IN THE UNITED STATES ARMY 
MEDICAL SERVICE CORPS AND FOR REGULAR APPOINT-
MENT UNDER TITLE 10, U.S.C., SECTIONS 628, AND 3064: 

To be major 

FREDERICK D. WHITE, 0000 

IN THE MARINE CORPS 

THE FOLLOWING NAMED OFFICERS FOR APPOINTMENT 
TO THE GRADE INDICATED IN THE UNITED STATES MA-
RINE CORPS UNDER TITLE 10, U.S.C., SECTION 624: 

To be lieutenant colonel 

MICHAEL P. KILLION, 0000 
DOUGLAS S. KURTH, 0000 

THE FOLLOWING NAMED OFFICERS FOR APPOINTMENT 
TO THE GRADE INDICATED IN THE UNITED STATES MA-
RINE CORPS UNDER TITLE 10, U.S.C., SECTION 624: 

To be colonel 

DONALD J ANDERSON, 0000 
LYLE O ARMEL III, 0000 
LAURENT O BAKER, 0000 
STEPHEN C BAKER, 0000 
JEFFREY J BARE, 0000 
DAVID H BERGER, 0000 
WILLIAM D BEYDLER, 0000 
MICHAEL S BOHN, 0000 

CHRISTOPHER M BOURNE, 0000 
GREGORY A BOYLE, 0000 
JAMES R BRADEN, 0000 
BARETT R BYRD, 0000 
JEREMIAH D CANTY, 0000 
EDWARD R CAWTHON, 0000 
ROBERT H CHASE JR., 0000 
DANIEL J CHOIKE, 0000 
MARK G CIANCIOLO, 0000 
MARK A CLARK, 0000 
ROBERT J COATES, 0000 
RAYMOND E COIA, 0000 
PETER B COLLINS, 0000 
THOMAS N COLLINS, 0000 
JAMES T CONKLIN, 0000 
CHRISTOPHER C CONLIN, 0000 
MARSHALL I CONSIDINE III, 0000 
SCOTT C COTTRELL, 0000 
WILLIAM B CROWE, 0000 
MARK R CYR, 0000 
MICHAEL G DANA, 0000 
JAMES T DAULTON JR., 0000 
ENRICO G DEGUZMAN, 0000 
PETER H DEVLIN, 0000 
JAMES A DIXON, 0000 
MICHAEL J DONOVAN, 0000 
MARK A DUNGAN, 0000 
LEO A FALCAM JR., 0000 
DOUGLAS O FEGENBUSH JR., 0000 
PETER J FERRARO, 0000 
JAMES N FLOWERS, 0000 
STEVEN A FOLSOM, 0000 
CARL J FOSNAUGH III, 0000 
KEVIN F FREDERICK, 0000 
DAVID C FUQUEA, 0000 
PIERRE C GARANT, 0000 
JOHN C GAUTHIER, 0000 
WILLIAM R GRACE, 0000 
JACOB L GRAHAM, 0000 
PATRICK J GREENE, 0000 
RAYBURN G GRIFFITH, 0000 
CURTIS E HABERBOSCH, 0000 
KATHLEEN V HARRISON, 0000 
KIP J HASKELL, 0000 
DAVID J HEAD, 0000 
BRIAN J HEARNSBERGER, 0000 
PAUL K HILTON, 0000 
ADELE E HODGES, 0000 
DAVID K HOUGH, 0000 
CHARLES L HUDSON, 0000 
DAVID W HUNT, 0000 
OSAMAH A JAMMAL, 0000 
CAROL K JOYCE, 0000 
PATRICK J KANEWSKE, 0000 
MICHAEL R KENNEDY, 0000 
DOUGLAS M KING, 0000 
RICHARD W KOENEKE, 0000 
BRUCE D LANDRUM, 0000 
JAMES K LAVINE, 0000 
BRADLEY C LINDBERG, 0000 
JOHN P LOPEZ, 0000 
BRUCE D MACLACHLAN, 0000 
NICHOLAS J MARSHALL, 0000 
ROBERT A MARTINEZ, 0000 
PETER T MCCLENAHAN, 0000 
MICHAEL W MCERLEAN, 0000 
WALTER L MILLER, 0000 
JOSEPH MOLOFSKY, 0000 
ARCHIBALD MORRISON VI, 0000 
DAVID C MYERS, 0000 
KEVIN J NALLY, 0000 
MICHAEL G NAYLOR, 0000 
WALTER L NIBLOCK, 0000 
CARLOS I NORIEGA, 0000 
JOSEPH L OSTERMAN, 0000 
STEVEN R PETERS, 0000 
ILDEFONSO PILLOTOLIVE II, 0000 
RICHARD S POMARICO, 0000 
ALBERT F POTWIN, 0000 
MATTHEW D REDFERN, 0000 
RAYMOND G REGNER JR., 0000 
DANIEL S ROGERS, 0000 
ROBERT R RUARK, 0000 
RICHARD W SCHMIDT JR., 0000 
MARK C SEMPF, 0000 
JOHN E SHOOK, 0000 
MICHAEL A SHUPP, 0000 
GREGORY P SIESEL, 0000 
GLENN T STARNES, 0000 
VINCENT R STEWART, 0000 
CALVIN F SWAIN JR., 0000 
JAMES J TABAK, 0000 
PHILLIP C TISSUE JR., 0000 
JAMES R TRAHAN, 0000 
GREGORY S TYSON, 0000 
MARK W VANOUS, 0000 
BRIAN J VINCENT III, 0000 
ERIC M WALTERS, 0000 
JOHN R WASSINK, 0000 
NATHAN O WEBSTER, 0000 
GARY D WIEST, 0000 
JOHN C WRIGHT, 0000 
FRANCIS S ZABOROWSKI JR., 0000 
DONALD W ZAUTCKE, 0000 
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