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Senate
The Senate met at 9:30 a.m. and was

called to order by the Honorable MIKE
CRAPO, a Senator from the State of
Idaho.

The PRESIDING OFFICER. Today’s
prayer will be offered by our guest
Chaplain, Rev. Alan Mitchell, Sligo
Presbyterian Church, Republic of Ire-
land.

PRAYER

The guest Chaplain, Rev. Alan Mitch-
ell, offered the following prayer:

O God, our Father, we acknowledge
that the destiny of the nations and
peoples of this world is in Your control.

We pray for all Senators and leaders
elected to represent the interests and
further the welfare of their constitu-
ents; especially we pray for the Presi-
dent, Mr. George W. Bush. May the
leadership he gives this Nation and the
nations of the Western World, be in ac-
cord with Your will and purpose.

We thank You for the commitment of
the United States to peacemaking.
Continue to inspire this administration
as it seeks to create prosperity, equal-
ity, justice, freedom, and peace for peo-
ple in this country and wherever the
influence of this great Nation impacts
on every continent.

On this weekend when we celebrate
St. Patrick’s mission in Ireland, may
the message he proclaimed be pro-
claimed now with even greater fervor
and passion, lighting fires of forgive-
ness and reconciliation, giving joy to
Irish people within their own country
and around the world.

Father, as we commence the business
of this day, may Your Spirit, through
our deliberations, accomplish Your
purposes for this Nation as it fulfills
its obligations to its own citizens and
to people around the world who look to
the United States for inspiration and
example.

We offer these prayers through Jesus
Christ. Amen.

PLEDGE OF ALLEGIANCE

The Honorable MIKE CRAPO led the
Pledge of Allegiance, as follows:

I pledge allegiance to the Flag of the
United States of America, and to the Repub-
lic for which it stands, one nation under God,
indivisible, with liberty and justice for all.

f

APPOINTMENT OF ACTING
PRESIDENT PRO TEMPORE

The PRESIDING OFFICER. The
clerk will please read a communication
to the Senate from the President pro
tempore [Mr. THURMOND].

The legislative clerk read the fol-
lowing letter:

U.S. SENATE,
PRESIDENT PRO TEMPORE,

Washington, DC, March 15, 2001.
To the Senate:

Under the provisions of rule I, paragraph 3,
of the Standing Rules of the Senate, I hereby
appoint the Honorable MIKE CRAPO, a Sen-
ator from the State of Idaho, to perform the
duties of the Chair.

STROM THURMOND,
President pro tempore.

Mr. CRAPO thereupon assumed the
chair as Acting President pro tempore.

f

RECOGNITION OF THE MAJORITY
LEADER

The ACTING PRESIDENT pro tem-
pore. The majority leader is recog-
nized.

f

GUEST CHAPLAIN MITCHELL

Mr. LOTT. Mr. President, I join all of
our colleagues in the Senate in wel-
coming and thanking our guest Chap-
lain today for the beautiful prayer he
just delivered. He is Rev. Alan Mitch-
ell. With that name, he could just as
easily be from Sledge, MS, instead of
Sligo, Ireland.

I love the accent he has but, more
importantly, the beauty of his prayer.
So many in America have roots back in
Ireland, Scotland, and that area of the

world. We feel a special kinship to the
people in Ireland, and we wish them
well and pray for them often as they
seek greater economic opportunity and
continued democracy and freedom. We
are delighted to have Reverend Mitch-
ell with us today.

f

SCHEDULE

Mr. LOTT. Mr. President, the Senate
will immediately resume consideration
of the bankruptcy legislation with 10
hours remaining for postcloture de-
bate. This morning, Senator
WELLSTONE is here and ready to go, and
he will be recognized to offer any of his
germane amendments. Following the
Wellstone debate, we will go to Senator
KOHL who will be recognized to offer
his homestead amendment, with up to
90 minutes of debate on that issue.

Under the previous order, there will
be two votes at 12 noon on the Leahy
amendments, Nos. 19 and 41. A vote is
possible just prior to the vote sched-
uled at noon if time is yielded back
with regard to the homestead amend-
ment. Further amendments will be of-
fered and debate will continue during
today’s session. Therefore, votes will
occur throughout the day. The Senate
will complete action on this bill as
early as late this afternoon or tonight.

I, again, thank Senator WELLSTONE
for his persistence and also his willing-
ness to cooperate as we have gone
along.

I was very pleased and impressed
with the vote on cloture. I believe it
was 80–19. It is clear the Senate wants
to vote on this issue and wants to pass
some needed bankruptcy reform.

I yield the floor.
Mr. REID. Before the leader leaves, it

is my understanding—and the Pre-
siding Officer can correct me if I am
wrong—that in the 10 hours, which
starts now, votes are counted, quorums
are counted, so we will be here no later
than 7:30, plus whatever time it takes
to complete the votes. Is that right?
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Mr. LOTT. That is correct. I hope

that maybe it will not even be that
late. It is possible we could get com-
pleted with our work a little earlier—6
or 6:30. That would be ideal. I believe,
counting the votes and all of the time,
it would not go beyond 7:30, so Sen-
ators should be aware of that. I might
note, in terms of any other legislative
action, certainly we wouldn’t consider
anything further without close con-
sultation with the Democratic leader.
We have the possibility of considering
the SEC fees bill, but we want to do
that in such a way it can be done ei-
ther by voice vote or in wrap-up, or if
there had to be votes, it would not
occur until late on Monday afternoon.
We will work through that. I put Sen-
ators on notice that we will at least
consider how we will bring that bill up
at some point.

I yield the floor.
f

RESERVATION OF LEADER TIME

The ACTING PRESIDENT pro tem-
pore. Under the previous order, the
leadership time is reserved.

f

BANKRUPTCY REFORM ACT OF 2001

The ACTING PRESIDENT pro tem-
pore. Under the previous order, the
Senate will now resume consideration
of S. 420, which the clerk will report.

The bill clerk read as follows:
A bill (S. 420) to amend title 11, United

States Code, and for other purposes.

Pending:
Leahy amendment No. 20, to resolve an

ambiguity relating to the definition of cur-
rent monthly income.

Wellstone amendment No. 35, to clarify the
duties of a debtor who is the plan adminis-
trator of an employee benefit plan.

Kennedy amendment No. 38, to allow for
reasonable medical expenses.

Collins amendment No. 16, to provide fam-
ily fishermen with the same kind of protec-
tions and terms as granted to family farmers
under chapter 12 of the bankruptcy laws.

Leahy modified amendment No. 41, to pro-
tect the identity of minor children in bank-
ruptcy proceedings.

Reid (for Breaux) amendment No. 94, to
provide for the reissuance of a rule relating
to ergonomics.

Reid (for Leahy) amendment No. 19, to cor-
rect the treatment of certain spousal income
for purposes of means testing.

The ACTING PRESIDENT pro tem-
pore. Under the previous order, the
Senator from Minnesota, Mr.
WELLSTONE, is recognized to offer any
of his germane amendments.

Mr. WELLSTONE. Mr. President, am
I correct that my time starts now at 20
minutes of?

The ACTING PRESIDENT pro tem-
pore. The Senator is correct.

Mr. WELLSTONE. Mr. President, I
will probably take about 40 minutes of
my hour right now and probably later
on speak again on the bill.

AMENDMENTS NOS. 70, 71, AND 73, EN BLOC

Mr. WELLSTONE. Let me start by
calling up some amendments. I send to
the desk amendments Nos. 70, 71, and
73.

The ACTING PRESIDENT pro tem-
pore. The clerk will report.

The bill clerk read as follows:
The Senator from Minnesota [Mr.

WELLSTONE] proposes amendments Nos. 70,
71, and 73, en bloc.

Mr. WELLSTONE. I ask unanimous
consent the reading of the amendments
be dispensed with.

The ACTING PRESIDENT pro tem-
pore. Without objection, it is so or-
dered.

The amendments are as follows:
AMENDMENT NO. 70

(Purpose: To change the relevant time period
in determining current monthly income)
On page 18, line 9, strike ‘‘6’’ and insert

‘‘2’’.

AMENDMENT NO. 71

(Purpose: To address the acceptable period of
time between the filing of petitions for re-
lief under chapter 13 of title 11, United
States Code)
On page 151, strike line 18 and all that fol-

lows through page 152, line 3, and insert the
following:

Section 727(a)(8) of title 11, United States
Code, is amended by striking ‘‘six’’ and in-
serting ‘‘8’’.

AMENDMENT NO. 73

(Purpose: To create an exemption for certain
debtors)

On page 441, after line 2, add the following:
(c) EXEMPTIONS.—
(1) CERTAIN UNEMPLOYED WORKERS.—This

Act and the amendments made by this Act
do not apply to any debtor that can dem-
onstrate to the satisfaction of the court that
the reason for filing is due to the debtor hav-
ing become unemployed and the debtor is
part of a group of workers certified by the
Secretary of Labor as being eligible for trade
adjustment assistance under title II of the
Trade Act of 1974 (19 U.S.C. 2251 et seq.), un-
less the debtor elects to make a provision of
this Act or an amendment made by this Act
applicable to that debtor.

(2) APPLICABILITY.—Title 11, United States
Code, as in effect on the day before the effec-
tive date of this Act and the amendments
made by this Act, shall apply to persons re-
ferred to in paragraph (1) on and after the
date of enactment of this Act, unless the
debtor elects otherwise in accordance with
paragraph (1).

AMENDMENT NO. 70

Mr. WELLSTONE. Mr. President,
amendment No. 70 would fix the means
test so it only looks at present and fu-
ture income, not an average of the past
6 months. This is a really important
amendment and I am interested in a
vote. The means test in the bill deter-
mines a debtor’s ability to pay a cer-
tain threshold amount of debt by aver-
aging the debtor’s last 6 months of in-
come. This may be a very poor snap-
shot of a debtor’s circumstances, espe-
cially if the debtor’s income has gone
down shortly before the filing due to a
job loss or disability. This will have
the effect of inappropriately forcing
some debtors into chapter 13 repay-
ment plans which they will never be
able to complete.

This means test is unfair. It does not
really look at the debtor’s current in-
come in determining ability to repay
debt. It is abusive to workers who file

shortly after losing well-paying jobs,
particularly given the current weak-
ness in the manufacturing sector of our
economy.

This amendment changes the means
test so it looks at an average of the
debtor’s last 2 months of income in-
stead of the last 6. This is a more accu-
rate picture of the debtor’s cir-
cumstances and will ensure that only
individuals with actual ability to repay
will be captured by the means test.

Think about this for a moment. You
better be thinking about it if there is a
downturn in this economy. I am saying
if somebody loses his or her job, and
you are looking at the average income
over the past 6 months, that doesn’t do
that person or their family a whole lot
of good in terms of making an accurate
assessment. If you look at it just over
the last 2 months before they file for
bankruptcy, then you are providing
some protection to the people who have
lost their jobs.

I will give a perfect example from the
Iron Range. We now have about 1,300
taconite workers who have lost their
jobs just with the LTV mine that is
shutting down. For Minnesota, these
were well-paying jobs with wages and
health care. These were $65,000 jobs.
For people who lose those kinds of jobs
because the manufacturing sector is
struggling, it does not do them a whole
lot of good to look at the average in-
come over the prior months—not when
you have just lost your job or not when
you have been in an accident and all of
a sudden find yourself disabled. So I
say again, this amendment is an
amendment that tries to address the
harshness of this legislation.

I cannot understand why Senators
would not vote for this amendment and
therefore this is the first amendment
that I bring before the Senate today.

AMENDMENT NO. 71

Amendment No. 71 strikes the 5-year
waiting period for a new chapter 13 fil-
ing. When people file a chapter 13 case,
by definition they are paying all they
can afford. There is no disagreement
about that on the floor. That is sup-
posed to be the reason this bill puts
more people into chapter 13. So why
does this bill prevent debtors from fil-
ing another chapter 13 case for 5 years,
even if those debtors have fulfilled all
their obligations in bankruptcy? This
change simply adds insult to injury. It
is particularly harmful, I maintain, to
elderly individuals who might file a
chapter 13 case to save their homes.
Under this bill, an elderly person might
file a chapter 13 case because of med-
ical bills or because a spouse dies, suc-
cessfully complete chapter 13 and save
the home.

But if they have another illness in
the next 5 years or they become dis-
abled or lose their income, they will
not be able to file for chapter 13. That
is ridiculous. That is ridiculous. Again,
I point to the harshness of this legisla-
tion. Under this bill, chapter 13 filers
are not supposed to be abusers. They
are supposed to be the good guys.
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Adopting this amendment would re-
store current law and allow the filing
of new chapter 13 cases. It is very sim-
ple.

AMENDMENT NO. 73

Finally, I go to amendment No. 73.
This is a safe harbor for folks who file
because of job losses that are a result
of foreign trade. Mr. President, 1,400
steelworkers have lost their jobs on the
Iron Range of Minnesota due to unfair
foreign competition.

By the way—and this will be the
broader context I want to give about
this legislation in a moment—does this
Senate, does this Congress, does this
administration offer proposals that as-
sure a fair trade policy so many of our
industrial workers, such as steel-
workers and auto workers, do not get
thrown out of work through no fault of
their own? Do we do anything about
the import surge of steel, quite often
produced well below the cost of produc-
tion, sometimes because of unfair
dumping of steel on our market, some-
times because our workers lose their
jobs in relation to other developing
countries, workers who do not have the
right to organize and bargain collec-
tively, where there is no environmental
protection, where there is no support
for human rights, where people get
paid 13 cents an hour? Do we do any-
thing about that? No.

But, by golly, if you lose your job,
you are not going to be able to file for
chapter 7. You are going to have a very
difficult time making it in chapter 13,
rebuilding your life, or be in debt for
the rest of your life. This amendment
speaks for the 1,400 steelworkers who
lost their jobs on the Iron Range due to
unfair competition.

By the way, these steelworkers are
not really interested in even getting to
the point where they have to declare
bankruptcy. They would like us to do
something about an unfair trade pol-
icy. That is really what should be part
of our agenda. Many more jobs in the
timber industry are threatened by Ca-
nadian imports.

It is crystal clear that too many of
these families are going to need to file
for bankruptcy. If they do, I do not
think a bill aimed at scofflaws and
deadbeats should hold these workers
back from a fresh start. This amend-
ment would simply exempt from this
entire bill any debtor who files because
of a trade-related job loss. The people
are not gaming the system. They have
been devastated by the uncertainties of
the global economy, by forces beyond
their control. They have been dev-
astated by the failure of the Senate to
be on their side and pass legislation
that will assure fair trade. They should
not be subjected to this harsh bill.

Let me try to put the last 3 years in
context. I think it has been about 21⁄2
or 3 years that we have been going
through this debate. It has been 21⁄2 or
3 years that I have tried to prevent this
bill from passing. The majority leader
says he is very pleased by the vote on
cloture. I will let history judge us. The

majority leader can be very pleased by
the vote. The majority leader can be
very pleased the Senate is about to
pass this very harsh bankruptcy bill.
But later on today, the big guys are
going to win. The big guys are going to
win, and the little people are going to
get smashed. There is no question
about it. It is embarrassing—or it
should be embarrassing to the Senate—
the number of articles and now media
coverage that have come out over the
last several weeks about all of the
ways in which this financial services
industry, broadly defined, has hijacked
this political process.

It should be embarrassing. There is
no one-to-one correlation. I have said
that many times over.

I accept the fact that my good friend,
Senator GRASSLEY, can have an hon-
estly held but different view. I am tell-
ing you that when it comes to elderly
people who are put under because of
medical bills and now cannot file chap-
ter 13 for another 13 years, or when it
comes to families, 50 percent of whom
file for bankruptcy because of medical
expenses, who are going to be put
through one provision and one hurdle
and another hurdle and another test,
which is going to make it so difficult
for them to file for chapter 7 or, for
that matter, to be able to rebuild their
economic lives, or when it comes to
workers who have lost their jobs and
don’t figure in really well with the 6
months of average income and are
going to find it so difficult to rebuild
their lives, or when it comes to women
where there has been a divorce in the
family—and all too often it is the
woman who is the one who really has
to take care of the children—when it
comes to a lot of low- and moderate-in-
come people, there is an awful lot of
harshness in this piece of legislation.

They never were able to mount the
same lobbying effort. They were never
able to get special provisions in the
bill. The auto makers or the auto deal-
ers get a special provision for them.
There was an article about that. It is
embarrassing.

Investors in Lloyd’s of London get a
special provision for themselves. It is
embarrassing.

The homestead exemption for mil-
lionaires or multimillionaires—it is
embarrassing.

I have to say it. I don’t see any bal-
ance to this legislation.

Senator DURBIN and others tried to
go after the predatory lending prac-
tices. They were not successful.

Is there any significant focus in this
legislation on the ways in which the
credit card industry pumps these credit
cards out to people so they are held ac-
countable? No.

Was the Senate willing to vote for
low-income and vulnerable people who
are picked on by loan sharks or take on
these payday loans or take on these
lenders? No.

Was the Senate willing to provide an
exemption for people who went under
because of medical bills? No.

Today I have an amendment that at
least says do this for people who lost
their jobs. There will probably be again
another ‘‘no’’ vote.

We have in this legislation the fol-
lowing provisions:

Prebankruptcy credit counseling re-
quirements at the debtor’s expense.

So you lose your job. You are being
put under because of an injury or a dis-
ability or a medical bill based upon a
major illness. How do you counsel
away a job loss? Why are we asking
people who have lost their jobs or are
filing for bankruptcy because of med-
ical bills to go through prebankruptcy
credit counseling at their own expense?
Can someone explain that?

No limits on prefilings, regardless of
personal circumstances;

Revocation of automatic stay relief
for failure to surrender collateral;

You can’t file a new 7 case for 8 years
or a new chapter 13 case for 5 years.

There is no current law under chap-
ter 13. That is in one of my amend-
ments.

My friend—I wish I had known him
well—Hubert Humphrey, a Senator
from Minnesota, later Vice President
of the United States of America, once
said—and we have all heard this
quote—that the moral test of a society
in that matter of government is the
way we treat people in the dawn of
their lives, the children; the way we
treat people in the twilight of their
lives, the elderly; and the way we treat
people in the shadow of their lives, peo-
ple who are struggling with a dis-
ability; and people who are poor.

This bankruptcy bill fails that moral
test.

The majority leader says he is de-
lighted with the vote. I say to the ma-
jority leader I believe this piece of leg-
islation fails that moral test. I believe
the Senate, when it votes for this legis-
lation, will fail that moral test. I be-
lieve this will be a vote for the heavy
hitters, the investors, the well con-
nected, and the big players. And this
will be a vote against ordinary people.

Bankruptcy has been a safety net for
them—not just for low-income people
but for middle-income people as well.
It is being shredded with this piece of
legislation. I have tried, as my friend
from Iowa knows, for 21⁄2 to 3 years to
do this.

This bill is going to pass. When it
passes, all I can say is we will have to
judge it.

Initially, the case was made that it
was all about fraud—that people were
gaming the system. But the American
Bankruptcy Institute took care of that
argument when it said only 3 percent
were gaming the system. Other studies
got it up to 10 or 13 percent, at the
most, of people who were gaming the
system and who were filing for chapter
7 but really could pay back more. That
is not widespread fraud or abuse.

The argument that there was a dra-
matic increase in filing of bank-
ruptcies, although in the last year and
a half it has gone down, is kind of chas-
ing a problem that doesn’t exist. This
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economy may very well turn down.
Then there will be more people who
live in our States who will find them-
selves in difficult economic cir-
cumstances through no fault of their
own. They will go to try to file for
bankruptcy, and they will find it im-
possible to rebuild their economic
lives. And they will hold us account-
able. They will say: Were you on the
side of the financial services industry
with all of these big banks and all of
these big lenders and this credit card
industry? Why weren’t you on our side?

I think it is only fitting—I will con-
clude this way and reserve the rest of
my time—that the bankruptcy bill is
considered right after we did with the
ergonomics rule and right before cam-
paign finance reform because basically
last week when we were dealing with
repetitive stress injury, we took a rule
that was a result of 10 years of work—
repetitive stress injury, blue-collar,
white-collar workers, the majority of
workers women, the most serious in-
jury in the workplace, provide people
with some protection—and in 10 hours
the Senate overturned it. That was not
a good week for working people.

Then we go to bankruptcy. Now when
one of our constituents is injured in
the workplace—because we have
stripped away the protection—and she
can’t work because of a disability,
when she goes to file for bankruptcy,
she may find it impossible, given all of
these provisions and all of these hur-
dles and obstacles, to rebuild her life
for herself and her children.

Do we have out here for consider-
ation legislation to raise the minimum
wage? No.

Do we have any kind of legislation
that talks about a living wage; that is
to say, an income where people can
support their families and give their
children what they need and deserve?
No.

Do we have legislation that focuses
on affordable prescription drug costs
for elderly people? No.

Do we have legislation to expand
health care coverage for people so they
don’t have to file for bankruptcy? No.

Do we have legislation which would
call for much more by way of resources
to expand the amount of available low-
cost housing for people? This has be-
come a huge crisis. No.

Do we have legislation that calls for
a fair trade policy so that workers on
the Range and other workers in this
country don’t end up losing their jobs

through no fault of their own? No.
The only thing we have is a bill that

is a wish list for the credit card indus-
try and a nightmare for vulnerable
families and vulnerable citizens in
Minnesota and the country.

(Mr. ALLEN assumed the chair.)
Mr. President, I guess this is a bridge

to campaign finance reform because I
am not going to argue that any Sen-
ator’s vote or support for this bill is be-
cause of contributions because there
are Senators who have a different view-
point. Senator GRASSLEY absolutely be-

lieves in this, has argued for it, has
been effective, and will get this bill
passed. It is what he believes. I know
that.

But I will say, thinking about it in
institutional terms, which is the only
way I can do it—not in personal
terms—anybody can say any Senator’s
vote or position is based on campaign
finance. We do that to everybody. But
if you look at it in broader institu-
tional terms, I am sorry, this is a clas-
sic example of too few people with too
much wealth, too much power, too
much access, and too many people in
the country locked out, left behind.

If the standard of a representative
democracy is that each person should
count as one, and no more than one, I
will tell you something: This political
process fails that standard. And I will
tell you something else: I think the
next debate we have will be the most
fundamental debate of all when it
comes to what representative democ-
racy is about because if we fail that
test, that each person should count as
one, and no more than one—and there
is not one Senator in this Chamber who
believes that that is true; we have
strayed far away from that—then we
are undercutting representative de-
mocracy.

If legislation that is passed—and
what happens in the Senate; the major-
ity leader said he is so pleased about
this—is the result of who has power in
Washington, who can march on Wash-
ington every day, who can do a full
court press for several years, I hand it
to the financial services industry; you
have done that well.

If that is the test of a representative
democracy, the pattern of power in the
Nation’s Capital, we are in really seri-
ous trouble because a whole lot of ordi-
nary people are left out, and they know
it.

I will tell you what. This debate has
me thinking more about this campaign
finance reform bill. I do not want to
make an absolute commitment, but I
want to say a few things about it. I am
absolutely convinced that the McCain-
Feingold bill is a step in the right di-
rection. But most of the money is hard
money, not soft money. These pro-
posals to raise the limit from $2,000 to
6,000 are just unbelievable to me.

Do you know it is something like
four-tenths of 1 percent who contribute
over $200. So now what we are going to
say is, for the four-tenths of 1 percent
who can contribute over $200—who
have the big bucks, from whom all of
us ask for funding when we run for of-
fice—we are now going to put more im-
portance on these citizens, the highest
incomes and the wealthiest, who, by
the way, quite often contribute because
they want to support you, they do not
do it, hopefully, because they are cor-
rupt or because we are corrupt. But
now we are going to attach more im-
portance to them and leave even more
people out, and having even more peo-
ple believe if you pay, you play, and if
you don’t pay, you don’t play. I will
spend hours opposing that proposal.

I am absolutely convinced McCain-
Feingold is a step in the right direction
but does not even get at one-tenth of
the way in which money hijacks poli-
tics. We have an example—I need to
say this well—of corruption—not cor-
ruption as in the wrongdoing of indi-
vidual officeholders, the wrongdoing of
individual Senators; no, not that. I do
not think so. I do not think so. I am
trying to get everybody to like me. I do
not think so. I really believe not. But
there is a worse kind of corruption,
systemic corruption, where too few
people have all the access and the say.

This bankruptcy bill has been a per-
fect example of it. The vast majority of
the people are left out. There is a huge
imbalance between the big givers and
investors—yes, in both parties—and
the majority of people.

I will tell you something. I am going
to make sure we have a vote on a pub-
lic financing bill. I have written the
clean money/clean election bill. JOHN
KERRY has joined me on it. We should
have a vote on it.

When my good friend MITCH MCCON-
NELL comes to the floor, first of all, he
will say it is constitutionally legal. It
is constitutional. That is what he will
say, which I appreciate. Then he will
say—and he will say it better than I
can say it—this is ‘‘food stamps’’ for
politicians. Then we will have the de-
bate.

But the debate will be: But wait a
minute, do the elections belong to poli-
ticians? Does the Government belong
to politicians or does it belong to peo-
ple? And if you could take the clean
money/clean election efforts—success-
ful in Massachusetts, and started in
Maine, and then in Arizona—I forget
the other State—and Vermont; I am
sorry, Vermonters, people from
Vermont—why not apply that to Fed-
eral elections?

Another amendment would be to just
simply change three words in the Fed-
eral election code, which would allow
any State that wanted to—the Pre-
siding Officer might like this one—
which would just say: leave it up to
Virginia, leave it up to Iowa, leave it
up to Minnesota. And if our States
want to apply clean money/clean elec-
tion to Federal elections, they should
be able to do so.

There was an Eighth Circuit Court of
Appeals decision on this which said:
Look, Minnesota, if you want to apply
some kind of public financing to elec-
tions, we might be for it, but the way
the Federal election law reads, you
cannot. I would like to enable States to
do it if they want to; then let the dis-
cussion bubble up from the State level.

But I am telling you something.
What we have been going through over
the last couple of weeks, and the last
couple of years, on a variety of dif-
ferent pieces of legislation—what we
have done and what we have not done;
what has been on the agenda and what
has been off the agenda; what has been
on the table and what has been off the
table; who decides who benefits and
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who is asked to sacrifice—those are the
questions I ask.

As I look at this within that kind of
framework, we need McCain-Feingold-
plus. We need sweeping campaign fi-
nance reform, we need clean money,
and we need clean elections. Ulti-
mately, we have to go down the path of
the people owning these elections, and
therefore they will have a much better
chance of owning the Government and
a much better chance of defeating a
harsh bankruptcy bill.

I yield the floor and reserve the re-
mainder of my time.

How much time do I have, Mr. Presi-
dent?

The PRESIDING OFFICER. The Sen-
ator has 30 minutes remaining.

Mr. WELLSTONE. I reserve the re-
mainder of my time for later today. I
thank the Chair.

Mr. GRASSLEY addressed the Chair.
The PRESIDING OFFICER. The Sen-

ator from Iowa, Mr. GRASSLEY.
Mr. GRASSLEY. I have had an oppor-

tunity now for 30 minutes to listen to
the Senator from Minnesota. Besides
responding to his specific amendments,
I would like to—on, hopefully, the last
day of debating this bill; and there
have been a lot of ‘‘last days’’ over the
last three Congresses to finally get a
bill to the President that will be signed
into law—take an opportunity to ex-
press some history.

First of all, let me suggest to the
Senator from Minnesota that there are
a lot of trade associations that are
very interested in getting this bill
passed. I am not oblivious to that. But
I think you ought to take into consid-
eration how Senator GRASSLEY got to
the point of considering legislation
such as this.

I have town meetings around Iowa,
just as I am sure you do in Minnesota.
You go to the small towns of Min-
nesota to hold town meetings; I go to
the small towns of Iowa, in each of the
99 counties every year, to hold town
meetings. Maybe it is not always a
town meeting. It might be at a coffee
break for the workers at a factory; it
might be at a Rotary Club, and all
those things. I have a dialog with my
constituents. And over the period of
the time I have been in the Senate—
maybe not immediately, but in the late
1980s and early 1990s—where did I first
hear about abuses of bankruptcy laws
that we passed in 1978, which were not
intended to make it easier to get into
bankruptcy but it ended up that way,
20 years later, so we realized?

It was from the small business people
of Main Street USA that I heard about
the irritating impact of people declar-
ing bankruptcy. Maybe in some of
those cases those bankruptcies would
have been legitimate. As we all agree,
some people deserve a fresh start. Even
under that circumstance, it is irri-
tating to the small businessperson to
have somebody declare bankruptcy and
then, maybe a month later, to see that
person driving a new car.

These are the impressions I have of
the use of bankruptcy that brought me

to this point, along with the Senator
from Alabama, Mr. Heflin, who, until
he left the Senate in 1996, was either
chairman of this subcommittee when
Democrats were in the majority, or I
was the chairman and he was the rank-
ing member. He and I worked together
on bankruptcy legislation. It was noth-
ing very major through the 1980s and
early 1990s, just a technical correction
here or there. We were impressed with
the number of small businesspeople
who would tell us about the abuse of
bankruptcy laws, people not paying
their bills, and then the small
businessperson being stuck with it.
That is one point.

The second point is, over the period
since the 1978 law passed, we have had
a lot of changes in the economy of our
country and also the globalization of
the economy. The bankruptcy law has
not changed with the economics and
the changing conditions of the Amer-
ican economy. So early in the 1990s—
and I think it took us about 4 years to
get a commission set up—we decided,
even though we had been working on
bankruptcy legislation for a period of
time and making some technical cor-
rections, things of that nature—noth-
ing real major—we had been thinking
about how to handle this proposition of
some corrections, some fine-tuning of
the bankruptcy code—we decided to set
up the Bankruptcy Commission.

All during that period of time of
hearing from our constituents at the
grassroots of America about abuse of
bankruptcy laws or our seeing the need
for some change in bankruptcy laws be-
cause of the changing economy, we
never heard from these trade associa-
tions the Senator is referring to that a
commission ought to be set up to
change the bankruptcy laws. We set up
a commission not made up of political
people but experts in bankruptcy laws
to bring about some suggested changes.
Three Congresses ago, Senator DURBIN
and I introduced the results of that
commission.

Obviously, at that point, people
started lobbying for and against legis-
lation. That is the way the process has
worked for a long time. We are here
today not because of those trade asso-
ciations that are very much involved
for and against this bill. Don’t forget,
when you talk about the business in-
terests, there is as much fighting with-
in business as to who is going to be on
top or who is going to be on the bottom
in the priorities as there is between
business as creditors and the debtors
the Senator is protecting.

There is a lot of dispute among these
trade associations; there is a lot of dis-
pute among various segments of our
business community as to just exactly
how the laws should be changed. I sug-
gest to the Senator that there is prob-
ably as much effort in lobbying be-
tween business as there is between all
business on one hand and the debtors
on the other hand.

I am not saying anything he said is
incorrect, nothing whatsoever. I am

just saying that, please, look at it from
the perspective of the 15 years that I
have been involved in bankruptcy leg-
islation and how we came from point A
to point B today.

Mr. WELLSTONE. Will the Senator
yield?

Mr. GRASSLEY. I will yield.
Mr. WELLSTONE. The reason I make

this awkward request is that in just a
minute or two, I have to go back to the
office for a conversation with journal-
ists about a mental health bill. I apolo-
gize for leaving.

I say to the Senator from Iowa two
things: First, here is our disagreement.
I think there has been abuse. That is
what the Senator from Iowa has fo-
cused on and heard about in his town
meetings. I just think, to be as honest
as I can be, that we have lost our way,
and we went way beyond dealing with
the abuse and ended up with this bill,
as opposed to the original bill. I was
the only vote against it. Frankly, if I
had known what was going to happen,
I wish I would have voted for it. I think
we lost our way, and we went way be-
yond dealing with the abuse. We have
written a bill that makes it easier for
the credit card companies. That is my
honest view. I have been speaking
about this day after day.

I thank my colleague for what he
said. This may sound too flowery—if
that is the right word—but I don’t
think there is anything the Senator
from Iowa would say on the floor of the
Senate that I would not believe came
out of his personal and political con-
viction. I know that, period.

This is a profound and deep, honest
disagreement. It is not personal. He is
a great Senator.

Mr. GRASSLEY. I thank the Senator
from Minnesota for his kind remarks
and his intellectually honest approach
to this issue, even though there is
great disagreement. One of the tests, I
suggest to the Senator from Min-
nesota, that my position might be
right is the fact that this bill passed
three Congresses ago, 97–1. It passed
two Congresses ago, one time 84–13, an-
other time 70–28. It would be the law of
the land now because we had the votes
to override a veto, except that it was
pocket vetoed by President Clinton. It
was not vetoed by President Clinton in
the way that we could override it.

I hope, for the cynical people—maybe
everybody is somewhat cynical about
Congress, but some people are more
cynical than others—they are a little
less cynical on legislation that gets
broad bipartisan support. In other
words, what I am saying is, there are 31
Members of Senator WELLSTONE’s
party who voted for cloture on this bill
yesterday to help us get it passed. That
is a test that this legislation is well
compromised—in my judgment, maybe
too much compromised; I would rather
have a stronger bill—and it is a good
product to send to the President to be
the law of the land.

This legislation should be passed. I
hope it will. I am going to leave to
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other Republicans to speak about the
merits or demerits of the Wellstone
legislation because I have to go to a
committee meeting. I do want to give a
historical context of why we are here
today.

I pursued this bankruptcy legislation
because I have a real conviction that
when you are right, you eventually win
out. This is the third Congress. It
would be the law of the land now ex-
cept for President Clinton’s pocket
veto. President Bush has said he will
sign it. The bipartisanship shows the
rightness of it. We are going to have an
example this year of right winning out.

I thank the Senator from Utah for
coming to the floor. The distinguished
chairman of the Judiciary Committee
has done so much to help move this
legislation along, particularly when I
have been so busy as the new chairman
of the Senate Finance Committee. I
thank Senator HATCH for doing that.

The PRESIDING OFFICER. The Sen-
ator from Utah.

Mr. HATCH. Mr. President, I am here
in opposition to the Wellstone amend-
ment to permit a debtor to repeatedly
use chapter 13. The effect of his amend-
ment is that it strikes the provisions of
the reform act which require a debtor
to wait 5 years between chapter 13
bankruptcies.

Present law allows the debtor to file
repeated chapter 13s, one right after
another. The amendment is unneces-
sary. Senator LEAHY and myself have
already worked out an adjustment to
be included in the managers’ amend-
ment, which permits a debtor to refile
a chapter 13 within 2 years after a pre-
vious bankruptcy and provides a hard-
ship exception if the debtor absolutely
has to have chapter 13 relief more fre-
quently.

The amendment encourages debtors
to repeatedly use chapter 13 regardless
of whether they need it. It undercuts
personal responsibility. Repeated use
of chapter 13 should only be rarely nec-
essary. It should never be allowed, un-
less a judge determines the debtor is
really experiencing hardship. The
amendment encourages bankruptcy
mills to abuse the system by repeat-
edly putting their clients into chapter
13. This is a documented abuse that has
been noted by many observers.

It is difficult for me to see what
merit the distinguished Senator from
Minnesota finds in this particular
amendment. I oppose this amendment
that would undercut personal responsi-
bility and encourage abuse of the bank-
ruptcy system.

I hope our colleagues will vote this
amendment down.

Now, with regard to the other amend-
ments the Senator from Minnesota has
called up this morning, I oppose the
Wellstone amendment to allow the
debtor to defraud the court and shield
income.

With regard to this legislation, the
legislation calculates a debtor’s ‘‘cur-
rent monthly income’’ for purposes of
the means test by averaging the debt-

or’s monthly income from all sources
over a 6-month period.

The amendment of the distinguished
Senator from Minnesota would change
the time period to a 2-month period in-
stead of 6 months. This amendment
would allow the debtor to defraud the
system more easily. By limiting the
scope of current monthly income, the
amendment allows the debtor to hide
earnings from the court more easily.
For example, it may be worthwhile for
the debtor to quit a job for 2 months in
order to have no income for purposes of
the means test than to take the income
into account and risk being converted
to chapter 13.

The point of the legislation is to cut
down on loopholes, not create them.
This amendment of the distinguished
Senator from Minnesota creates an ob-
vious loophole, which would allow
debtors to game the system prior to fil-
ing.

A 2-month period does not give an ac-
curate picture of an individual’s in-
come. Wealthier debtors may receive
quarterly or semiannual investment
distributions which may not be picked
up under the Wellstone definition if the
debtor is lucky, or extremely clever.

Supporters of the amendment may
claim a 6-month period is too long,
taking into account income or cir-
cumstances that are no longer relevant
at the time of filing; that is, the debtor
may have recently lost his job. This is
the exact reason the legislation in-
cludes provisions to allow the judge to
take such ‘‘special circumstances’’ into
account. It is more appropriate to
deter fraud in all cases and allow the
judge to allow special circumstances in
some cases than to presume such cir-
cumstances in all cases while making
fraud easier.

So I hope our colleagues will oppose
that Wellstone amendment as well.

I also oppose the Wellstone amend-
ment excepting those who lose their
jobs on account of imports from all
provisions of the reform legislation.

The effect of his amendment is, if a
debtor can demonstrate ‘‘the reason for
filing is due to the debtor having
become unemployed’’ on account of im-
ports, the debtor is exempt from every
provision of S. 420 except those he or
she elects to cover them.

The amendment unwisely creates two
classes of debtors: One class must use
the bankruptcy bill as 420 would amend
it, and another class can use bank-
ruptcy law as it exists today, or pick
and choose what provisions of this new
law apply. To allow some group of our
citizens, no matter how unfortunate, to
pick and choose what parts of the law
will apply to them is absolutely un-
precedented.

The amendment would allow debtors
to evade child support, alimony, and
marital property settlement provisions
of this bill that help women and chil-
dren. That is one thing this bill is
doing—moving women and children, or
spouses and children, to the front of
the line. The debtor who owes child

support could evade his basic respon-
sibilities to pay child support by fit-
ting under the loophole created by the
Wellstone amendment.

This particular amendment would
allow debtors to evade the homestead
exemption caps imposed by this bill.

The amendment is unworkable. For
example, creditors would not know if
they had to make the truth-in-lending
disclosures this bill imposes on them
until after the debtor files for bank-
ruptcy; yet the disclosures must be
given in credit card solicitations and
on the monthly statement.

The amendment would have the
strange effect of apparently exempting
creditors from complying with con-
sumer protections in this bill, such as
the reaffirmation reforms, the restric-
tions on creditors that fail to credit
plan payments, the privacy protec-
tions, and so forth.

The amendment ignores the basic re-
ality that the bill’s primary effect is to
require debtors who have the means to
repay a meaningful portion of their
debts. In most cases, people who lose
their jobs will likely not be affected by
the means test. For those who still
have the ability to repay a meaningful
portion of their debts—because they
are independently wealthy, regardless
of employment—the fact that the per-
son lost a job has nothing to do with
whether the debtor can repay a mean-
ingful portion of his or her debt.

We cannot allow this loophole in this
legislation. Although I am sure the ef-
forts of the distinguished Senator from
Minnesota are well intentioned and
made in good faith, the fact is these
amendments would do a great deal of
harm rather than good and would un-
dermine the purposes of this bill and
what we are trying to do, which is
bring honesty and justice to the bank-
ruptcy code.

I surely hope our colleagues will vote
down all three of the amendments of
the distinguished Senator from Min-
nesota and that we can go forward and,
of course, get this bill completed
today. I hope we can keep all amend-
ments from being on this bill, except
perhaps the managers’ package, which
we hope we can work out before final
passage.

I suggest the absence of a quorum.
The PRESIDING OFFICER. The

clerk will call the roll.
The assistant legislative clerk pro-

ceeded to call the roll.
Mr. KOHL. Mr. President, I ask unan-

imous consent that the order for the
quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Under the previous order, the hour of
10:30 having arrived, the Senator from
Wisconsin, Mr. KOHL, is recognized to
call up No. 68, on which there shall be
90 minutes of debate, equally divided.

AMENDMENT NO. 68
Mr. KOHL. Mr. President, I send this

amendment to the desk and ask for its
immediate consideration.

The PRESIDING OFFICER. The
clerk will report.
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The assistant legislative clerk read

as follows:
The Senator from Wisconsin [Mr. KOHL]

proposes an amendment numbered 68.

Mr. KOHL. Mr. President, I ask unan-
imous consent reading of the amend-
ment be dispensed with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

(The text of the amendment is print-
ed in today’s RECORD under ‘‘Amend-
ments Submitted.’’)

Mr. KOHL. Mr. President, I rise
today to offer an amendment with Sen-
ator FEINSTEIN to eliminate the most
flagrant abuse of the bankruptcy sys-
tem—the unlimited homestead exemp-
tion.

The homestead exemption allows
debtors in five states to purchase ex-
pensive homes and shield millions of
dollars from their creditors. All too
often, millionaire debtors take advan-
tage of this loophole by buying man-
sions in states with unlimited exemp-
tions like Florida and Texas, and de-
claring bankruptcy—yet continuing to
live like kings. Our amendment will
generously cap the homestead exemp-
tion at $125,000—that is, it permits a
debtor to keep $125,000 of equity in his
home after declaring bankruptcy.

The Senate voted on our amendment
last session 76–22 after rejecting an
amendment that would have gutted our
amendment by a vote of 69–29. That
was the right thing to do then, and it
is the right thing to do now.

Let me give you a few of the numer-
ous examples of rich debtors taking ad-
vantage of this loophole:

Abe Gosman, a health care and real
estate magnate, declared bankruptcy
last week in Florida citing debts of
over $233 million. Despite these debts
incurred from business losses in Massa-
chusetts and Rhode Island, he will hold
onto his 64,000 square foot mansion in
West Palm Beach on a street known as
‘‘Billionaire’s Row.’’

This January, convicted Wall Street
financier Paul Bilzerian filed bank-
ruptcy for the second time while owing
at least $140 million in debts, but still
kept his $5 million, 37,000 square foot
Florida mansion.

Movie star Burt Reynolds wrote off
more than $8 million in debt through
bankruptcy, but still held onto his $2.5
million estate, named Valhalla.

Sadly, those examples are just the
tip of the iceberg. We asked the Gen-
eral Accounting Office to study this
problem. They estimated that 400
homeowners in Florida and Texas—all
with over $100,000 in home equity—
profit from this unlimited exemption
each year. While they continue to live
in luxury, they write off an estimated
$120 million owed to honest creditors.
A Brown University study estimated
that 3 percent of all people who move
to Texas and Florida are motivated by
bankruptcy concerns.

Opponents of this amendment will
say that while their hearts are with us
on this issue, there is a compromise in
this bill that is satisfactory. That is,

they simply require someone be a resi-
dent of a state for 2 years. Unfortu-
nately, that so-called compromise is so
watered down that it doesn’t accom-
plish anything. Instead, it bends over
backwards for millionaire debtors who
are trying to evade their creditors.

There are several ways that the cur-
rent provision fails. First, it is easily
evaded. It lets anyone who has had
their home for more than two years to
take advantage of the homestead loop-
hole. Bankruptcy professors through-
out the nation have written us to say
that any decent bankruptcy planner
will be able to stall for two years while
their client squirrels money away in a
mansion and away from creditors. If
you can afford a multi-million dollar
house, you can afford an attorney good
enough to get around this provision.

Second, the provision would do abso-
lutely nothing to catch the wealthy
debtor who already lives in Florida,
Texas, or three other states. Former
Governor John Connally, who hid mil-
lions from his creditors in Texas, and
Burt Reynolds, who shielded $2.5 mil-
lion in Florida, do not deserve their
mansions any more than people who
just moved to Florida from Wisconsin
or California.

For these reasons, Mr. President, the
provision in the bill is just not good
enough. It is a blueprint for rich debt-
ors. It shows them how to dodge their
creditors. Avoiding personal responsi-
bility and using the bankruptcy laws
as a method of financial planning is
contrary to the stated purpose of this
bill. A hard cap is not only the best
policy; it also sends the best message:
bankruptcy is a tool of last resort, not
financial planning. And it gives credi-
bility to reform by targeting the worst
abusers, no matter how wealthy.

This is a simple idea that makes
sense. There is no greater bankruptcy
abuse than this. Last Congress, an
overwhelming number of our col-
leagues agreed with us and voted to cap
the homestead exemption by a vote of
76–22. The vote this year is exactly the
same as the one last Congress. If you
were against rich debtors avoiding
their creditors last time, then you
should be against rich debtors avoiding
their creditors this time.

Mr. President. I reserve the remain-
der of my time.

The PRESIDING OFFICER. Who
yields time? The Senator from Utah,
Mr. HATCH.

Mr. HATCH. Mr. President, one of
the most difficult aspects of this bank-
ruptcy bill we have had is trying to re-
solve the problems with regard to home
ownership and homestead exemption.
It has been a very difficult problem and
we have worked on both sides of Cap-
itol Hill to try to come up with a solu-
tion that will work. Frankly, the solu-
tion we have come up with is in this
bill, basically recognizing the States
have the right to set the homestead
cap rather than the Federal Govern-
ment.

My distinguished friend, Senator
KOHL, is trying to change that with

this amendment. This amendment
jeopardizes bankruptcy reform by
stripping out the bipartisan com-
promise homestead provision that we
have worked out over a long period of
time, over many years. This bipartisan
compromise homestead exemption is in
the bill, and the distinguished Senator
from Wisconsin would require home eq-
uity, wherever acquired, that exceeds
$125,000, will be subject to collection
under the bankruptcy code. The bipar-
tisan compromise homestead provision
now in the bill substantially improves
current law by requiring home equity
acquired within 2 years before bank-
ruptcy, not to exceed $100,000, to be
subject to crediting in a bankruptcy es-
tate.

What the code does is prohibits indi-
viduals from shielding more than
$100,000 in new equity in their home—
paying down the mortgage, building an
addition—if that new equity was ob-
tained within 2 years of filing.

Finally, the compromise would dis-
allow any acquisition of homestead
property within 7 years of filing if done
to ‘‘delay, hinder, or defraud’’ a cred-
itor.

The amendments proposed by Sen-
ators KOHL and FEINSTEIN would add no
additional antifraud protection and
would, instead, threaten final passage
of the bankruptcy bill. The Bush ad-
ministration supports the existing
homestead language contained in the
underlying bill, the compromise that
we have all worked out, and the Kohl-
Feinstein amendment is opposed by the
National Governors’ Association and
the National Conference of State Leg-
islators. I think we would be very
wrong to go against allowing the
States to set their own standards in
this area.

Some States will have different
standards than others, but it is up to
the States. If they set the standards
too high or too low, they are going to
suffer as a result of it. They will gradu-
ally get it right. But for us to arbi-
trarily set a homestead exemption
standard here in the Senate, in this
bankruptcy bill, is the wrong thing to
do. I prefer to leave it up to the States.

I hope our colleagues will vote
against this homestead exemption lan-
guage of the distinguished Senator
from Wisconsin.

With that, I yield the floor.
The PRESIDING OFFICER. The Sen-

ator from Wisconsin, Mr. KOHL.
Mr. KOHL. Just briefly, to respond to

Senator HATCH, bankruptcy is a Fed-
eral proceeding that occurs in Federal
courts, so there is every logical reason
to have Federal standards. Right now,
there are only five States with an un-
limited exemption—Florida, Texas,
South Dakota, Nebraska, and Iowa—
and only two States have one over
$125,000, and that is $200,000. Those two
States are Minnesota and Massachu-
setts. Every other State has an exemp-
tion of $125,000, which is ours, or less.
The argument that every State should
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be allowed to set an unlimited exemp-
tion if they so wish is not logical be-
cause it is not a States rights issue.
Bankruptcy is a Federal issue.

I think that argument doesn’t hold
water. Again, I point out the exemp-
tion that has been worked out simply
says that a person would have to have
2 years residency in any one of these
five States, and then they could shield
an unlimited amount in a home in a
bankruptcy proceeding. As I said in my
earlier statement, it is very easy to
work a 2-year residency while you are
planning to have a bankruptcy pro-
ceeding. Furthermore, it does nothing
to address the issue of people who cur-
rently live in those five States—maybe
for 5 years, 10 years, 15 years, or 20
years. They would have the oppor-
tunity to shield an unlimited amount
in a home.

This is a very simple amendment. We
debated it 2 years ago, and by a 76–22
margin, the Senate accepted that
amendment 2 years ago. We are simply
requesting that same expression of the
Senate’s intent be stated again today.

I reserve the remainder of my time.
Mr. HATCH. Mr. President, I suggest

the absence of a quorum.
The PRESIDING OFFICER. The

clerk will call the roll.
The legislative clerk proceeded to

call the roll.
Mr. BROWNBACK. Mr. President, I

ask unanimous consent the order for
the quorum call be dispensed with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The Senator from Kansas. Who yields
time to the Senator?

Mr. BROWNBACK. Mr. President, I
rise to speak against the amendment.

Mr. HATCH. I will be happy to yield
10 minutes to the Senator.

The PRESIDING OFFICER. The Sen-
ator from Kansas.

Mr. BROWNBACK. I thank the chair-
man of the committee for yielding the
10-minute time for me to speak on this
topic.

Mr. President, we have an issue that
has been worked on extensively. I ap-
preciate my colleague from Wisconsin
bringing this back to the floor this
year. We had spirited debate and dis-
cussion on it last year. We had an ag-
gressive effort to work this out in con-
ference. We did—I don’t think to
everybody’s satisfaction—but there are
a number of people on that side of the
aisle and our side of the aisle who
thought this was an area that should
be addressed.

I personally think this is an area
that should be left in the State’s con-
stitution and away from bankruptcy
law the way it has been for 132 years,
and I continue to believe that now. But
what has come forward has been a com-
promise that has been worked out by a
number of people who worked on the
bankruptcy issue, people of good faith
from different perspectives, and that
compromise is in the bill.

The chairman of the committee
spoke about what that compromise

was. To deviate from that will cause a
number of us to then say that is some-
thing with which we will not be able to
live. I personally will be voting against
the bill if that is in it, and I will fight
this bill coming back in any form from
conference if it has this new language
in it.

I respect the thoughts on the part of
my colleague from Wisconsin. I know
his heart is good and clear on this.

But there is another matter here for
me; that is, Kansas, along with a num-
ber of other States, has put in the
State constitution a homestead provi-
sion that says you are entitled to be
able to keep your home and 160 contig-
uous acres. This dates back to the pe-
riod of homesteading, which Kansas,
the State of Nebraska, and the United
States granted to people. It said, if for
5 years you can go out there and tame
160 acres and build a home, you get to
keep it. It is yours. That is your home-
stead. We settled much of the Midwest
in that way—not all of it. It was set-
tled that way.

Over succeeding years, a number of
farmers would borrow against the land.
They would say, I need to buy fer-
tilizer, or seed, or some stock and cat-
tle to put on it. They would borrow
against the land. Then a bad market
would hit, or bad weather would hit,
and they would lose the land. So a
number of States built not just in their
laws but their constitution a law to say
you can protect your home and 160 con-
tiguous acres so you can farm again.

This was very much thought through,
and it has been used a lot—even as re-
cently as the eighties in Kansas. This
provision was used extensively by
farmers who lost most of their land,
most of their machinery, and most of
their livestock. But they could keep
the home and 160 acres to be able to
start farming again.

At that time, I did a number of fore-
closures for farmers, defending farm-
ers, and bankruptcy work for farmers.
A number of them lost everything but
the home and 160 acres. Today they are
still out there farming—some because
they were able to protect it. They were
able to continue and start farming
again.

A compromise has been carefully
worked out in this legislation that says
we are not going to let people defraud
others, or try to protect more than
they are entitled to, and we are going
to continue to allow States 2 years
out—people who have lived there for
more than 2 years—to protect what the
State law would allow you to protect.

In my State, 160 acres is your home-
stead; or, in town, a home and one-half
acre. That is in our law and the con-
stitution of the State of Kansas. I
think that is fully appropriate. It is
fair. I think it is right, and it is what
a number of States have done.

I point out some of the States that
have worked on this either in their
constitution or in their laws—Florida,
Iowa, Kansas, South Dakota, Texas,
Oklahoma, Minnesota, and Massachu-

setts. And there are other States that
have different provisions as well.

We have had a Federal bankruptcy
law for 133 years that has not addressed
this issue and has said this should be
left to what an individual State would
decide. If California or Wisconsin or
Kansas want to do this differently
within their State, we will let the
State determine what they want to do.
I think it is important we allow that
provision to continue. The effect of
this would be that the Federal Govern-
ment identifies this law and would say
for the first time in 133 years that we
are going to take up this issue.

There have been a few high profile in-
stances of abuse of the homestead ex-
emption. Debtors have moved to other
States to take advantage of a higher
exemption in that State or have trans-
ferred assets of the homestead to shield
them. Those are, by far, the exception
rather than the rule.

I can tell you that during the 1980s
during the bankruptcy crisis in Kansas
they weren’t moving. Some were trying
to shield assets but most were trying
to hold onto enough so they could start
farming again. That is, by far, the typ-
ical situation, while there have been
some high profile cases where it has
been different. In fact, a recent survey
of bankruptcies by the Executive Office
for the United States Trustees said
they ‘‘did not find a single debtor who
came close to the popular stereotype of
homestead abuse. Our conclusion is
that this is a relatively rare phe-
nomenon in bankruptcy.’’

For every Burt Reynolds-type exam-
ple out there, there are hundreds of
honest, middle-class people who find
themselves in financial trouble who
would be forced to move out of their
homes or off their farms under this
particular well-meaning amendment.
As well meaning as it may be, it is
going to hit them, and it is going to
harm them.

What is in the bill now to end home-
stead abuse?

The bill now contains compromise
language on the homestead issue that
was adopted during the debate on the
bill last year. That was approved by
the Senate as part of the overall bill by
a 70-vote margin. We worked a long
time to get this language worked out.
There were a lot of parties involved.
We were able to get it through by a 70-
vote majority. Taken together, the
protections against homestead abuse
contained in the bill virtually guar-
antee that the few instances of true
abuse will never occur again.

They include a cap of $100,000, in-
dexed to inflation, on any new equity
obtained in the homestead within 2
years of filing for bankruptcy. Thus, a
debtor would not be able to shield a
$200,000 addition to a house built within
2 years of filing. This would, however,
leave the large majority of home-
owners unaffected since very few home-
owners can expect to acquire more
than $100,000 in equity within a 2-year
period.
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The bill requires that, before a debtor

can use the homestead exemption in a
particular State, he or she must have
resided in that State for no less than 2
years. This will prevent the problem of
‘‘forum shopping’’ by bankruptcy fil-
ers.

If you are trying to plan bankruptcy
and looking more than 2 years out,
that is a pretty aggressive effort. And,
like I said, from the Bankruptcy Trust-
ees’ perspective in their study, they
don’t find any cases of this abuse, and
there is a relatively very rare phe-
nomenon of that.

The bill contains a heightened scru-
tiny of any transfer of assets to the
homestead made within 7 years of fil-
ing for bankruptcy done to ‘‘delay,
hinder, or defraud’’ creditors—for ex-
ample, getting cash from a credit card
to fraudulently pay-down a mortgage
before filing for bankruptcy.

The bill now makes it very hard for
anyone who makes or who can make
above the national median income to
even file chapter 7, where the home-
stead exemption is at issue. This effec-
tively guarantees that high-income
debtors will not be able to shield their
assets in their home and discharge
their debts.

Finally, these and other general pro-
visions of the bill and of existing law
grant any bankruptcy judge in the
country the power to disallow the use
of the homestead or any other exemp-
tion, if it is being used improperly to
shield assets. The bankruptcy judge
can step in as well and say: No. I am
not going to allow this to take place.

With all of these protections against
abuse or fraud, one can only conclude
that this amendment will have the ef-
fect of forcing middle-class Americans
to sell their homes if they encounter fi-
nancial difficulty.

As I stated, if this gets in the bill, I
will be voting against the overall bank-
ruptcy bill, and I will be fighting
against it coming out of conference. I
will be fighting against it in conference
and on the floor by every means pos-
sible. It is in the Kansas Constitution.
Their right of a homestead is in it. It is
in the constitution of several States. It
is something that has been used by
farmers for generations and will con-
tinue to be used.

For those reasons, I will adamantly
oppose the Kohl amendment, with as
much respect as I have for the Senator
from Wisconsin and his heart and his
desire to see that people do not fraudu-
lently keep too many of their assets.
But it is going to have a detrimental
impact on my State. I cannot support
that.

I reserve the remainder of our time.
The PRESIDING OFFICER. The Sen-

ator from Wisconsin.
Mr. KOHL. Mr. President, I will brief-

ly respond to the Senator from Kansas.
He argues against changing what is

in the current bill and is against ac-
cepting my amendment and believes
that farmers would undergo an extreme
correction.

This bill and its amendment can be
crafted for acceptance on the floor
today to protect a farmer’s exemption.
There is a recognition that the inten-
tion of this amendment is not to im-
poverish any farmers or homesteaders,
as Senator BROWNBACK has referred.
And if that language is not clear
enough, we would be more than happy
to work out the farmer exemption,
which is currently in our amendment.
The intent of our amendment is not to
do anything to get at family farmers
who have owned their land for many
years and who would be impoverished
beyond reasonableness in a bankruptcy
proceeding.

I don’t think it is an argument that
should be used against this amendment
because the amendment includes the
recognition that farmers need an ex-
emption.

I thank the Chair.
The PRESIDING OFFICER (Mr. AL-

LARD). Who yields time?
Mr. HATCH. I suggest the absence of

a quorum.
The PRESIDING OFFICER. The

clerk will call the roll.
The assistant legislative clerk pro-

ceeded to call the roll.
Mr. REID. Mr. President, I ask unan-

imous consent that the order for the
quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. REID. Mr. President, there is an
attempt to start some votes in about
half an hour, at about 11:35. We have a
long list of people who have germane
amendments. If any of those individ-
uals wish to offer their amendments,
this would be an ideal time to do that.
As the day wears on, there is going to
be less and less time to do that. There
may come a time when all time has ex-
pired and they will not be able to call
up their amendments.

So if those people who have germane
amendments wish to come and offer
them, they should do so because other-
wise—I have spoken to Senator HATCH
and Senator LEAHY, and we could be
finished early this afternoon on every-
thing.

So I think the Senator from Utah
would agree, Senators should get over
here and get moving on these amend-
ments; otherwise, there will come a
time this afternoon when there will not
be any time and we will wrap up con-
sideration of the bill.

The PRESIDING OFFICER. The Sen-
ator from Utah.

Mr. HATCH. I agree with the distin-
guished Senator. I think we should
move ahead. I understand there is one
other person, the distinguished Senator
from Texas, who would like to speak on
the Kohl amendment. After she gets
here and gives her remarks, we intend
to proceed to a vote on the Kohl
amendment. Then we will try to stack
votes on the two Leahy amendments, I
think with a minute on each side to ex-
plain them, if I have that right. So we
are hopeful we can move this.

Mr. REID. If my friend will yield, the
mere fact that you have a germane

amendment does not mean it automati-
cally is protected. There are certain
procedures that have to be initiated be-
fore there can be a vote.

The point is, we have had some down
time already this morning. We will
have some during the noon hour. These
amendments could be called up.

So I hope people who have these
amendments—they are listed; it would
be easy to ascertain who they are and
what the amendments are—will call
them up as soon as possible.

There are some people who have al-
ready started calling the Cloakroom.
They have other things they want to do
this evening and tomorrow and are
asking us when we are going to be able
to complete this bill.

I suggest the absence of a quorum.
The PRESIDING OFFICER. The

clerk will call the roll.
The legislative clerk proceeded to

call the roll.
Mrs. HUTCHISON. Mr. President, I

ask unanimous consent that the order
for the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mrs. HUTCHISON. Mr. President, I
rise today in opposition to the Kohl-
Feinstein amendment now before the
Senate. I do so because it is unwar-
ranted and unwise—it is an intrusion
upon well-established State constitu-
tions and laws—and because it throws
out the window a carefully crafted
compromise reached last year on this
issue that virtually guarantees the
elimination of any fraud or abuse of
State homestead exemptions.

I am pleased to be joined in my oppo-
sition to this amendment by my col-
leagues from Kansas and Florida, as
well as the managers of the bill, Sen-
ators HATCH, GRASSLEY, and SESSIONS,
as well as our leader and assistant
leader, Senators LOTT and NICKLES.

Also on our side is the President of
the United States who has singled out
this issue in the bankruptcy debate and
who supports the existing language in
the bill.

Finally, my colleagues should know
that the National Governors’ Associa-
tion, the National Conference of State
Legislatures, and the National Associa-
tion of Home Builders strongly oppose
this amendment.

As my colleagues know, this amend-
ment would impose a one-size-fits-all
nationwide cap of $125,000 on all State
homestead exemptions in bankruptcy. I
must confess that I don’t think you
could, by any stretch of the imagina-
tion, say that property values in Wis-
consin are the same as those in Florida
or New York the same as those in Cali-
fornia or Texas the same as those in
Kansas. The arbitrary limit runs
roughshod over the constitution and
laws of at least nine States that have
homestead protection above that
amount.

In my home State of Texas, we don’t
even mention amount. We go by acre-
age. It is in the State constitution. It
has been there for over 100 years. Other
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States that have different caps are
Kansas, Iowa, South Dakota, Okla-
homa, Minnesota, and Massachusetts.

It would also immediately threaten
the homestead exemptions of two other
States, Nevada and California, which
are right at the $125,000 figure that is
in their amendment. It would threaten
two States, and it would, frankly,
threaten all States because there is no
allowance in the amendment for the
rate of real estate inflation which we
all know has been on the rise in recent
years.

This is a States rights issue. We
have, for over 130 years, allowed the
States to set homestead exemptions be-
cause, clearly, property values are dif-
ferent in different States. Bankruptcy
is a Federal issue. Homestead exemp-
tions have been allowed to be set by
the States because we differ in our ap-
proach to homesteads and to bank-
ruptcy itself. It is important that we
address this issue in a way that allows
States to have the ability to keep their
constitutions intact. There is no over-
riding interest for us to run over a
State constitution.

It is very important that we curb
fraud and abuse. That is why this bill
contains the airtight antifraud and
antiabuse provisions that it does.
Under this bill, you must live in a
State for at least 2 years before you
can even avail yourself of that State’s
homestead exemption. Moreover, even
if you have lived in a State for more
than 2 years, you can only protect up
to $100,000 in any new equity you ob-
tain in that home within 2 years of fil-
ing for bankruptcy. This eliminates the
scenario of someone running to a
State, buying a home, putting a lot of
equity into it, and then filing for bank-
ruptcy.

It is important that we look at this
issue in the bigger picture of bank-
ruptcy reform. When we took this
amendment up last year, it passed
overwhelmingly in the Senate. The
House was diametrically opposed. The
House had a State opt-out. That would
have been my position, to keep States
rights in the homestead exemption as
it has been for 130 years. I would like
to have had the House position. I lost
on the Senate floor.

When this bill went to conference,
this amendment was hammered out in
a very hard-fought conference negotia-
tion. What was hammered out between
the two Houses and agreed to by the
House and Senate is what we have in
the bill today.

Senator SESSIONS and Senator
GRASSLEY were two of those who
fought hard for the Kohl amendment
last year. This year they are saying:
Stay with the bill so we can keep the
compromise that was forged last year
and so we will have a chance to get in
place the other bankruptcy reforms
that this bill provides.

They are doing something that I
think has great integrity because they
are saying, we have hammered it out
now let’s stick to the agreement we

made. In fact, I urged my colleagues on
the House side not to go back to their
original position because I thought the
Senate would stick with the bill. I
think this goes against what we ham-
mered out last year, and the bill was
vetoed by President Clinton, so we are
back this year. But President Bush,
who has the ability to veto the bill
again, has specifically said he hopes
the provision that is in the bill that
would be altered by the Kohl amend-
ment stays in the bill.

If we vote for the Kohl amendment,
we are now putting the bill in jeopardy
once again, and if we don’t prevail in
conference with what is in the bill
today, we could face another delay or,
possibly, a veto of the bankruptcy re-
form bill.

So if you are a Senator who favors
bankruptcy reform, you should not
vote for the Kohl-Feinstein amend-
ment. Instead, you should stick with
the bill, stick with the compromise
that was forged in a bipartisan way in
Congress last year between the House
and the Senate, and let’s allow States
to have the ability to set their own
homestead exemptions, except in the
case of fraud and abuse and in the case
of someone who moves and in 2 years
declares bankruptcy.

I think the bill provides closure of
every loophole that would allow some-
one to come in, buy a big house, de-
clare bankruptcy, and still have the big
house in which to live. The statistics
show that the declarations of bank-
ruptcy in the last couple of years have
actually gone down. So the purpose of
the bankruptcy bill has been alleviated
by the fact that people are not declar-
ing as many bankruptcies.

What we want to do is provide a fair
bill that deals with creditors in a fair
way but also requires that people pay
their debts, if they possibly can. That
is the purpose of the bankruptcy re-
form bill. Running roughshod over
States rights is not a good addition to
this bill. And, of course, if we do run
roughshod over States rights, I could
not possibly support a bill that would
violate my State’s constitution. It
would be unthinkable.

So I am urging my colleagues to set
this to rest once and for all with the
compromise that was hard fought, but
forged, last year between the two
Houses of Congress, if you believe in
real bankruptcy reform. If you do, we
should not let this amendment derail
the whole bill. If it passes and if it pre-
vails, it will do so. I hope that does not
happen.

Thank you, Mr. President. I yield the
floor.

The PRESIDING OFFICER. The Sen-
ator from Wisconsin is recognized.

Mr. KOHL. Mr. President, I will just
respond to the Senator from Texas. I
think one of the major arguments, if
not the major argument, she makes is
that this amendment is about States
rights, in her opinion, and that we
should preserve States rights.

I want to make the point that, in my
judgment, nothing could be further

from the truth because anybody who
files for bankruptcy is choosing to in-
voke Federal law in a Federal court to
get a fresh start, which is uniquely a
Federal benefit. So in these cir-
cumstances it is only fair to impose
Federal kinds of limits.

In fact, this bill is full of provisions
that do rewrite State law. For exam-
ple, one of the provisions in this bill es-
tablishes a Federal provision that al-
lows creditors to come into a debtor’s
home, if necessary, to take their stereo
and then sell it. So there is no reason
Federal law should determine if you
can keep a stereo but not the amount
of equity in your house. I believe this
argument about States rights with re-
spect to a Federal bankruptcy bill just
doesn’t equate.

The other point she makes is that we
worked out a generous compromise and
that is the one we should keep. That is
the compromise that requires 2 years
of residency before you can keep the
equity in your house to the full extent.
Bankruptcy professors and practi-
tioners across our Nation have told us,
and will tell you, that the 2-year resi-
dency requirement is something that
any planner can deal with in providing
for the bankruptcy of their client. So
that is not an adequate kind of a reso-
lution, and that is why we are here
today to make our arguments in favor
of this amendment.

I thank the Chair.
Mrs. HUTCHISON. Mr. President, I

say to the distinguished Senator from
Wisconsin that I think the fact that we
have a 7-year antifraud lookback cer-
tainly assures that someone who is
planning a bankruptcy and comes in
and makes the 2-year move is still
going to be very vulnerable. In fact,
that was part of the hard-fought com-
promise.

That 7-year antifraud lookback
means it doesn’t matter what else is in
your favor if you have fraudulently
tried to come in and, within 5 years or
6 years—which it would be very hard to
plan for—declare a bankruptcy; then
you can go back 7 years to make sure
you catch someone who would defraud
the court or the debtors and lenders of
another State.

Secondly, I think that to take away
what has been a State right for 130
years is against the rest of the States
rights that are allowed in the exemp-
tions the Federal courts take into ac-
count. We don’t put a limit on the
value of personal property. Someone
could have a fabulous art collection
and defraud creditors, perhaps, in one
State. We haven’t taken on that. They
could have a great car collection that
would not have a cap.

The point is, if someone does this in
a fraudulent way, we have steps in the
bill that can be taken to keep someone
from defrauding their lender. We take
care of that in the bill. But we have
different property values in different
States. We have different valuations in
personal property, different valuations
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of cars, and we in this country have ac-
knowledged that, very wisely, for the
last 130 years.

It is certainly not unusual but, in
fact, oftentimes the Federal courts
look to the State laws to be the guid-
ing principle. So that is not an argu-
ment not to allow States rights to pre-
vail as they have for 130 years in this
country.

So I hope we will look at the bigger
picture and keep States rights intact.
We have amply provided for antifraud
provisions in the compromise that was
forged between the two Houses last
year. I hope the Senate will stick with
that compromise and keep the integ-
rity of the bill.

The PRESIDING OFFICER. The Sen-
ator from Wisconsin is recognized.

Mr. KOHL. Mr. President, I want to
respond briefly. There is in the bank-
ruptcy code today a limit on cars. I
think it is $5,000. There is a limit on
art, along with other provisions, which
I think is at $8,000. The claim that you
can shield an unlimited amount of art,
or a fabulous car collection, in a bank-
ruptcy proceeding today is simply not
true.

Mrs. HUTCHISON. Mr. President, I
will respond by saying the States set
their own limit on personal property.

The PRESIDING OFFICER. The Sen-
ator from Utah is recognized.

Mr. HATCH. Mr. President, I under-
stand the distinguished Senator from
Florida would like to speak prior to
the vote. How much time does the Sen-
ator desire?

Mr. GRAHAM. Ten minutes.
Mr. HATCH. And the distinguished

Senator from Wisconsin would like
some time to respond?

Mr. KOHL. I am prepared to yield my
time if we want to vote.

Mr. HATCH. I ask unanimous consent
after the 10 minutes of the distin-
guished Senator from Florida, all time
be yielded back in relation to the pend-
ing Kohl amendment; that further, the
Senate proceed to a vote in relation to
the amendment at that time, which
would be approximately 11:41, to be im-
mediately followed by a vote in rela-
tion to the Leahy amendment num-
bered 41.

Finally, I ask consent that the sec-
ond vote in the series, that is, the
Leahy amendment, be limited to 10
minutes.

Mr. REID. Reserving the right to ob-
ject.

The PRESIDING OFFICER. The Sen-
ator from Nevada.

Mr. REID. I will not object other
than to inform Senators that it ap-
pears, following the two votes, Senator
BOXER will be over to offer her amend-
ment. Then we really don’t have many
amendments remaining. Senator FEIN-
GOLD has two amendments and he has
tentatively agreed to time agreements.
We have Wellstone amendments of
which we have to dispose. I don’t know
if he will offer more, but we have at
least three votes there. Senator LEAHY
has a number of issues to be resolved

and, of course, Senator SESSIONS. We
need to work on matters he wants to
bring up. We are getting down to the
end of this bill. With a little bit of
luck, we could be completed late this
afternoon.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. NELSON of Florida. Mr. Presi-
dent, the Florida Constitution grants
the citizens of my State unlimited pro-
tection of the equity in their homes. I
think we can all agree that this provi-
sion was not created so that wealthy,
non-resident debtors could escape their
obligations. The provision was created
because the people of my State under-
stood the importance of preserving a
debtor’s most essential asset, their
home.

I do not think that a previously
wealthy person should have the right
to purchase a very expensive home in
order to shield his remaining assets
from creditors, and I do agree that we
must address homestead abuse. But, we
should not take away the homes of in-
nocent debtors who have worked hard
to build equity in their homestead. The
median income of debtors in bank-
ruptcy is $22,000 per year. Working peo-
ple in that income range do not have
the ability to shelter a significant
amount of money in a home.

My State has many retirees from
around the country. Many have worked
their entire lives to own their own
home and under the Kohl amendment
they may lose their residence even
though they fell into hard times
through no fault of their own. Forcing
a bankrupt retiree out of her home
simply because she has more than
$125,000 in equity does not meet any
standard of fair play.

The $125,000 cap proposed by this
amendment does not adequately rep-
resent the value of homes in Florida
today and certainly will not reflect the
value of homes five years from now.
The Kohl amendment’s catch-all, na-
tional cap ignores the differences in
property value that vary not only from
State to State, but also from city to
city. Furthermore, the amendment un-
fairly lumps long-time residents and
retirees into the same category as
abusers who move to the State one day
and file for bankruptcy the next.

The current language of S. 420 avoids
these problems by protecting home-
owners who have fallen on hard times,
but who have worked and played by the
rules in a State for more than 2 years.
The current language is clear, if you
move to a State simply to avoid paying
your creditors you will not be pro-
tected and you should not be protected.
However, people who play by the rules
will have a real chance to start over
without losing the equity in their
homes.

I ask my colleagues today to protect
the home equity of those debtors who
legitimately need a fresh start by op-
posing this amendment.

Mrs. FEINSTEIN. Mr. President, I
rise in support of the Kohl-Feinstein

amendment to cap the homestead ex-
emption at $125,000 for all States, and
to eliminate from our bankruptcy laws
a loophole so large that you could fit a
$50 million mansion right through it.

This amendment will correct a long-
standing discrepancy between the
States, a discrepancy that on the one
hand forces most debtors to struggle to
pay back every dime they owe, but on
the other hand allows many of the
most ‘‘wealthy’’ debtors declaring
bankruptcy to shield their assets in
multi-million dollar homes.

The discrepancy I speak of occurs be-
cause in five States, Florida, Texas,
South Dakota, Iowa and Kansas, where
debtors are allowed to keep their
homes no matter what they owe, or to
whom they owe it, and no matter how
much the home is worth.

The ‘‘homestead’’ laws in these five
States differ radically from the other
45:

Many States have virtually no home-
stead exemption at all. In Michigan,
for instance, the cap is $3,500; in Penn-
sylvania, just $300.

Other States, recognizing a benefit in
allowing debtors some ability to re-
main in their homes as they dig out of
bankruptcy, place slightly higher caps
on their homestead exemptions and
allow debtors to keep $15,000, $30,000,
$60,000, or even $75,000 equity in their
homes.

My own State of California has a
sliding scale cap, ranging from $75,000
for most debtors to $125,000 for seniors.

Massachusetts and Minnesota have
relatively high caps of $200,000, and
Minnesota’s cap even goes to $500,000
for farms, the highest cap of all the
States that have at least some restric-
tion on how much equity can be pro-
tected.

A vast majority of the 50 States have
homestead caps of under $125,000, and
this bill would do nothing to affect
those States.

The glaring exceptions are those five
cases where a State has chosen to
allow debtors to hide assets in luxury
homesteads and essentially avoid their
obligations under Federal bankruptcy
law.

What does this mean? This means
that wealthy debtors facing bank-
ruptcy can take their remaining assets,
buy a home in one of those five States,
and tell their creditors to get lost.
Their assets are protected perma-
nently.

Let me give an example of homestead
abuse that has been highlighted in the
press and even on ‘‘Sixty Minutes.’’

When this Wall Street financier and
convicted felon finally declared bank-
ruptcy, he listed more than $140 mil-
lion in debts and only $15,805 in assets.

But one particular asset was not
itemized, and the financier was not ob-
ligated to itemize it. That asset was
his 37,000 square foot Florida mansion,
worth an estimated five to $6 million.

This ‘‘house’’ has ten bedrooms, two
libraries, a business center, a double
gourmet kitchen, an indoor squash and
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racquetball court, an indoor basketball
court complete with electronic score-
board, a private movie theater, full
weight and exercise rooms, a swimming
pool, a spa, an outdoor entertainment
area, game rooms, a nine-car garage, a
lakefront gazebo, an elevator, 21 bath-
rooms, and a 6,000 square foot quest
house.

The quest house alone has been de-
scribed as a mansion in and of itself.

But in Florida, the entire home, 21
bathrooms and all, as well as the prop-
erty on which it sits, is completely ex-
empt from the bankruptcy laws. The
‘‘bankrupt’’ financier owes millions,
but through careful planning he can
continue to live like a king.

Meanwhile, his creditors can only
stand outside the gates of the home
and look with awe upon the home they
paid for—$140 million in debts, and
nothing his creditors can do.

And this case is not all that unique.
Actors, Wall Street financiers, partici-
pants in felonious savings and loan
scandals, and others, all have taken ad-
vantage of the homestead exemption
loophole.

Essentially, these five States act as
heavens for the most determined
avoiders of debt, an escape of last re-
sort for wealthy individuals who play
fast and loose with their money.

A General Accounting Office study of
bankrupt debtors who take advantage
of the homestead loophole in Florida
and Texas alone found that each year
more than 400 wealthy debtors are able
to protect more than $100,000 in equity
in their home, at a cost to creditors of
$120 million.

The bankruptcy reform bill as a
whole attempts to increase personal re-
sponsibility by forcing more people to
repay more of their debts. This goal is
a good one, but the bill as drafted sends
mixed signals.

To poor debtors struggling to climb
out of bankruptcy and to simply put a
roof over the heads of their family, the
bill takes a stern view, debts must be
paid back, assets must be sold, and
you’ll face some hard years ahead.

To more sophisticated debtors, many
of whom had every advantage before
making the bad, or even criminal, deci-
sions that led to bankruptcy, the bill
says that with a little planning, you
can get away scot free.

This is just plain wrong.
This bankruptcy bill forces lower-

and middle-class families to give up
the family computer in many in-
stances.

The bill takes your second television
set and even family heirlooms.

The bill requires most debtors to
enter strict payment plans to pay back
even extraordinary medical or other
debts incurred due to circumstances
beyond their control.

Yet the homestead exemption allows
sophisticated debtors to avoid repay-
ment entirely.

This must be changed.
That is why Senator KOHL and I are

proposing a cap of $125,000. For States

that already have a cap of or below
that $125,000 level, and this is almost
every State in the Union, this amend-
ment will do nothing to change current
bankruptcy proceedings.

For those few States that have cho-
sen to provide a safe haven for debtors
fleeing from their creditors, this
amendment will create a new, national
cap that must be followed.

The last time the Senate considered
a homestead cap, an even lower
$100,000, we approved of the cap by an
overwhelming margin.

The provision was watered down dur-
ing a shadow conference so that in the
end, the conference report and now this
bill do virtually nothing to prevent
debtors from shielding millions of dol-
lars in luxurious mansions.

Some will argue that the current bill
does provide a ‘‘compromise’’ home-
stead exemption cap.

As drafted, that cap only applies if a
debtor purchases a home within two
years of bankruptcy. Any good bank-
ruptcy attorney will tell you that this
provision can be easily avoided. In fact,
dozens of professors and attorneys have
told us just that. I ask unanimous con-
sent that their letter be printed in the
RECORD after my remarks.

The PRESIDING OFFICER. Without
objection, it is so ordered.

(See Exhibit 1.)
Mrs. FEINSTEIN. Under this so-

called ‘‘compromise’’ language, as long
as a debtor plans a couple of years in
advance, or already lives in one of
those five States, there is no cap. This
is a very soft cap, indeed.

So the current language in the bill
does not represent a real compromise,
it does little to stop wealthy debtors
from protecting their assets through
bankruptcy and living the rest of their
lives in luxury, while leaving their
creditors with nothing.

Bankruptcy is a federal matter. In
fact, our Constitution explicitly gives
Congress the right to establish ‘‘uni-
form laws on the subject of bank-
ruptcies throughout the United
States.’’

So this Congress is constitutionally
authorized, even obligated, to see that
bankruptcy laws are fair and uniform
throughout our Nation.

We must ensure that bankruptcy is a
refuge of last resort for those truly in
need of a fresh start, not just another
financial planning tool to help felons
and deadbeats protect their assets from
creditors.

This bill rightly encourages responsi-
bility for those who enter bankruptcy,
so that those who can pay their debts,
do pay their debts.

But we must encourage responsi-
bility across the board, not just for
those who cannot afford a god account-
ant or don’t happen to live in Texas,
Florida, Iowa, South Dakota or Kan-
sas.

I urge my colleagues to support his
amendment. I thank my distinguished
colleague, Senator KOHL, for working
so diligently on this amendment.

EXHIBIT 1

OCTOBER 30, 2000.
Re the Bankruptcy Reform Act Conference

Report (H.R. 2415).
DEAR SENATORS: We are professors of bank-

ruptcy and commercial law. We have been
following the bankruptcy reform process
with keen interest. The 91 undersigned pro-
fessors come from every region of the coun-
try and from all major political parties. We
are not a partisan, organized group, and we
have no agenda. Our exclusive interest is to
seek the enactment of a fair and just bank-
ruptcy law, with appropriate regard given to
the interests of debtors and creditors alike.
Many of us have written before to express
our concerns about the bankruptcy legisla-
tion, and we write again as yet another
version of the bill comes before you. This bill
is deeply flawed, and we hope the Senate will
not act on it in the closing minutes of this
session.

In a letter to you dated September 7, 1999,
82 professors of bankruptcy law from across
the country expressed their grave concerns
about some of the provisions of S. 625, par-
ticularly the effects of the bill on women and
children. We wrote again on November 2,
1999, to reiterate our concerns. We write yet
again to bring the same message: the prob-
lems with the bankruptcy bill have not been
resolved, particularly those provisions that
adversely affect women and children.

Notwithstanding the unsupported claims of
the bill’s proponents, H.R. 2415 does not help
women and children. Thirty-one organiza-
tions devoted exclusively to promoting the
best interests of women and children con-
tinue to oppose the pending bankruptcy bill.
The concerns expressed in our earlier letters
showing how S. 625 would hurt women and
children have not been resolved. Indeed, they
have not even been addressed.

First, one of the biggest problems the bill
presents for women and children was stated
in the September 7, 1999, letter: ‘‘Women and
children as creditors will have to compete
with powerful creditors to collect their
claims after bankruptcy.’’ This increased
competition for women and children will
come from many quarters: from powerful
credit card issuers, whose credit card claims
increasingly will be excepted from discharge
and remain legal obligations of the debtor
after bankruptcy; from large retailers, who
will have an easier time obtaining reaffirma-
tions of debt that legally could be dis-
charged; and from creditors claiming they
hold security, even when the alleged collat-
eral is virtually worthless. None of the
changes made to S. 625 and none being pro-
posed in H.R. 2415 addresses these problems.
The truth remains: if H.R. 2415 is enacted in
its current form, women and children will
face increased competition in collecting
their alimony and support claims after the
bankruptcy case is over. We have pointed out
this difficulty repeatedly, but no change has
been made in the bill to address it.

Second, it is a distraction to argue—as do
advocates of the bill—that the bill will
‘‘help’’ women and children and that it will
‘‘make child support and alimony payments
the top priority—no exceptions.’’ As the law
professors pointed out in the September 7,
1999, letter: ‘‘Giving ‘first priority’ to domes-
tic support obligations does not address the
problem.’’ Granting ‘‘first priority’’ to ali-
mony and support claims is not the magic
solution the consumer credit industry claims
because ‘‘priority’’ is relevant only for dis-
tributions made to creditors in the bank-
ruptcy case itself. Such distributions are
made in only a negligible percentage of
cases. More than 95 percent of bankruptcy
cases make NO distributions to any creditors
because there are no assets to distribute.
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Granting women and children a first priority
for bankruptcy distributions permits them
to stand first in line to collect nothing.

Women’s hard-fought battle is over reach-
ing the ex-husband’s income after bank-
ruptcy. Under current law, child support and
alimony share a protected post-bankruptcy
position with only two other recurrent col-
lectors of debt—taxes and student loans. The
credit industry asks that credit card debt
and other consumer credit share that posi-
tion, thereby elbowing aside the women try-
ing to collect on their own behalf. The credit
industry carefully avoids discussing the in-
creased post-bankruptcy competition facing
women if H.R. 2415 becomes law. As a matter
of public policy, this country should not ele-
vate credit card debt to the preferred posi-
tion of taxes and child support. Once again,
we have pointed out this problem repeatedly,
and nothing has been changed in the pending
legislation to address it.

In addition to the concerns raised on be-
half of the thousands of women who are
struggling now to collect alimony and child
support after their ex-husband’s bank-
ruptcies, we also express our concerns on be-
half of the more than half a million women
heads of household who will file for bank-
ruptcy this year alone. As the heads of the
economically most vulnerable families, they
have a special stake in the pending legisla-
tion. Women heads of households are now the
largest demographic group in bankruptcy,
and according to the credit industry’s own
data, they are the poorest. The provisions in
this bill, particularly the many provisions
that apply without regard to income, will
fall hardest on them. Under this bill, a single
mother with dependent children who is hope-
lessly insolvent and whose income is far
below the national median income would
have her bankruptcy case dismissed if she
does not present copies of income tax returns
for the past three years—even if those re-
turns are in the possession of her ex-hus-
band. A single mother who hoped to work
through a chapter 13 payment plan would be
forced to pay every penny of the entire debt
owed on almost worthless items of collat-
eral, such as used furniture or children’s
clothes, even if it meant that successful
completion of a repayment plan was impos-
sible.

Finally, when the Senate passed S. 625, we
were hopeful that the final bankruptcy legis-
lation would include a meaningful home-
stead provision to address flagrant abuse in
the bankruptcy system. Instead, the con-
ference report retreats from the concept un-
derlying the Senate-passed homestead
amendment. ‘‘The homestead provision in
the conference report will allow wealthy
debtors to hide assets from their creditors.’’
Current bankruptcy law yields to state law
to determine what property shall remain ex-
empt from creditor attachment and levy.
Homestead exemptions are highly variable
by state, and six states (Florida, Iowa, Kan-
sas, South Dakota, Texas, Oklahoma) have
literally unlimited exemptions while twenty-
two states have exemptions of $10,000 or less.
The variation among states leads to two
problems—basic inequality and strategic
bankruptcy planning. The only solution is a
dollar cap on the homestead exemption. Al-
though variation among states would re-
main, the most outrageous abuses—those in
the multi-million dollar category—would be
eliminated.

The homestead provision in the conference
report does little to address the problem.
The legislation only requires a debtor to
wait two years after the purchase of the
homestead before filing a bankruptcy case.
Well-counseled debtors will have no problem
timing their bankruptcies or tying-up the
courts in litigation to skirt the intent of this

provision. The proposed change will remind
debtors to buy their property early, but it
will not deny anyone with substantial assets
a chance to protect property from their
creditors. Furthermore, debtors who are
long-time residents of states like Texas and
Florida will continue to enjoy a homestead
exemption that can shield literally millions
of dollars in value.

These facts are unassailable: H.R. 2415
forces women to compete with sophisticated
creditors to collect alimony and child sup-
port after bankruptcy. H.R. 2415 makes it
harder for women to declare bankruptcy
when they are in financial trouble. H.R. 2415
fails to close the glaring homestead loophole
and permits wealthy debtors to hide assets
from their creditors. We implore you to look
beyond the distorted ‘‘facts’’ peddled by the
credit industry. Please do not pass a bill that
will hurt vulnerable Americans, including
women and children.

Thank you for your consideration.
[Signed by 91 law professors.]

Mr. HATCH. I ask for the yeas and
nays on the Kohl amendment.

The PRESIDING OFFICER. Is there a
sufficient second?

There is a sufficient second.
The yeas and nays were ordered.
The Senator from Florida is recog-

nized for 10 minutes.
Mr. GRAHAM. Mr. President, for 133

years, since Congress established a
Federal personal bankruptcy law, there
has been a recognition that the law is
a balance of the interests of the Na-
tional Government in uniformity and
the interests of the States in terms of
local values and circumstances. Fed-
eral law presently allows States, for in-
stance, to establish how much of their
residents’ property can be protected or
exempt from seizure during bank-
ruptcy.

This delicate relationship tests our
fundamental commitment to the con-
cept of federalism. Everybody is for
federalism. Everyone favors more local
control, placing decisions closest to
those who are involved, until it begins
to affect a specific interest of their
own. Then they become what I refer to
as ‘‘situational federalists.’’ If the situ-
ation does not result in a conclusion
that is to your liking, you decide that
federalism becomes a lesser value.

We are being tested today on, do we
believe, as this Congress has for 133
years, that personal bankruptcy should
be a balance of the interests of uni-
formity at the national level, but rec-
ognize the legitimate interests of the
States and their citizens in protecting
certain important values.

Since most of the creditor-debtor re-
lationships tend to be within a single
State, this is an issue in which States
have had to make the same kinds of
hard choices that we have been dealing
with in consideration of this bill: How
to set the proper balance between the
person who has indebted himself and
who is now unable to meet their re-
sponsibilities against the person who
has extended that credit.

Many States, including my own, have
placed such an importance on pro-
tecting the value of the residence in
which an individual lives that they

have enshrined that in their State con-
stitution.

I have the following commentaries on
the amendment before us as it relates
to that Federal-State balance. The
amendment makes no allowance for
the wide variance in property values
from State to State. There are places
in America where if you live in a home
valued at $125,000, it is a veritable man-
sion. There are other places in America
where a home valued at $125,000 meets
minimum adequacy standards. This bill
provides only one standard to cover the
wide range of circumstances.

The standard itself, even by national
standards, is inadequate. The national
average value of existing single family
homes in the United States of America
is $176,000, $51,000 higher than the pro-
posed cap on the amount that can be
exempt from foreclosure in bank-
ruptcy. This amendment would threat-
en home ownership for millions of
American families.

States also have given special rec-
ognition to individual classes of per-
sons as it relates to the exemption. For
instance, some States have recognized
a different standard for seniors or dis-
abled citizens and providing additional
homestead protection when they expe-
rience a serious illness or other finan-
cial crisis. We know, for instance, that
seniors tend to have a higher propor-
tion of their net worth in the equity of
their home, typically because they
have been living in the home for an ex-
tended period of time and have paid
down the mortgage. The circumstance
of older Americans will become more
pronounced in the immediate future
because within two decades 54 million
Americans will be 65 years of age or
older. An estimated two-thirds of these
seniors will own their own homes free
and clear.

This amendment makes no allowance
for real estate inflation. In the last few
years, parts of America have been expe-
riencing a real estate inflation on resi-
dential housing above 10 percent per
year. Fewer and fewer States will be
able to protect home and farm owner-
ship in the same way they do now as
real estate purchasing power of the
$125,000 limit contained in this amend-
ment is eroded by inflation.

As the Senator from Texas has al-
ready stated, this bill does not ignore,
is not unmindful of this balance be-
tween the National Government’s in-
terest in uniformity and the State’s in-
terest in the particular circumstances
of its citizens. This bill contains com-
promised language on the homestead
issue which was adopted during debate
on the bill last year and has already
been approved once by the Senate.

As an example, in this bill before the
Senate, without the amendment that
has been proposed, the homestead ex-
emption would be capped at $100,000,
with an inflation adjustment provision
for any property purchased within 2
years of filing for bankruptcy. So the
case that is frequently cited as the rea-
son to require this amendment, the

VerDate 23-FEB-2001 04:15 Mar 16, 2001 Jkt 089060 PO 00000 Frm 00013 Fmt 0624 Sfmt 0634 E:\CR\FM\A15MR6.019 pfrm08 PsN: S15PT1



CONGRESSIONAL RECORD — SENATES2336 March 15, 2001
person who rushes into a State such as
mine which has an exemption of the
residential property from bankruptcy
in the last moments before they de-
clare, will not be the case. If you have
not owned that home for 2 years before
declaring bankruptcy, your exemption
is limited to $100,000 adjusted for infla-
tion.

There is a further requirement before
a debtor can use the homestead exemp-
tion in a particular State that he or
she must have been a resident of that
State for more than 2 years—again, an
appropriate recognition of the national
desire for uniformity.

Additionally, these and other provi-
sions of the bill and of existing law
grant any bankruptcy judge in the
country the power to disallow the use
of the homestead or any other exemp-
tion if it is being used improperly to
shield assets.

So this legislation contains effective
barriers to inappropriate use of the
homestead exemption while recog-
nizing the 130-year theory of Federal
relationship within the personal bank-
ruptcy law between national uni-
formity and State values.

This amendment tests our commit-
ment to the fundamental principle of
federalism. The States and the Federal
Government share in the responsibility
for developing and applying our bank-
ruptcy code. In my judgment, this
amendment distorts that relationship.
The provisions that are already in the
bill honor federalism.

The PRESIDING OFFICER. The Sen-
ator from Kansas.

Mr. BROWNBACK. Mr. President, I
move to table the Kohl amendment.

The PRESIDING OFFICER. There is
still time remaining. That motion is
not in order at the present time.

Mr. KOHL. Mr. President, I request
just 1 minute.

Mr. HATCH. I request the Senator
have 1 minute.

Mr. KOHL. I will respond to some of
the comments made by the distin-
guished Senator from Florida.

We need to recognize there is no
question in this legislation that we
have every right and have, in fact, as-
serted a Federal right in bankruptcy
legislation. We have done it in many
cases in this legislation. To suggest we
do not have the right or it is improper
to assert in bankruptcy a Federal right
in establishing a minimum amount to
shield a home just is not consistent
with the rest of this legislation.

I also want to point out that the
$125,000 limit we imposed is negotiable
in conference to $150,000 to $200,000.
There are only five States with unlim-
ited exemptions. There are only two
States with exemptions in excess of
$125,000—Minnesota and Massachusetts,
which have $200,000. So it is not dif-
ficult to correct any of these problems
in conference.

Again, by a vote of 76–22 2 years ago,
we accepted this amendment. I am re-
questing and hoping the Senate will
again vote to accept this amendment
today.

I yield the floor.
The PRESIDING OFFICER. Does the

Senator yield back his time?
Mr. KOHL. I yield back my time.
The PRESIDING OFFICER. The Sen-

ator from Kansas.
Mr. BROWNBACK. Mr. President, I

move to table the Kohl amendment and
I ask for the yeas and nays.

The PRESIDING OFFICER. Is there a
sufficient second?

There appears to be a sufficient sec-
ond.

The question is on agreeing to the
motion to table amendment No. 68.

The clerk will call the roll.
The legislative clerk called the roll.
Mr. FITZGERALD (when his name

was called). Present.
The result was announced—yeas 39,

nays 60, as follows:
[Rollcall Vote No. 30 Leg.]

YEAS—39

Allard
Allen
Bennett
Bond
Brownback
Bunning
Burns
Campbell
Cochran
Craig
Crapo
Ensign
Enzi

Frist
Graham
Gramm
Grassley
Gregg
Hagel
Hatch
Hutchinson
Hutchison
Inhofe
Kyl
Lott
Lugar

Miller
Murkowski
Nelson (FL)
Nickles
Roberts
Sessions
Shelby
Smith (NH)
Stevens
Thomas
Thompson
Thurmond
Voinovich

NAYS—60

Akaka
Baucus
Bayh
Biden
Bingaman
Boxer
Breaux
Byrd
Cantwell
Carnahan
Carper
Chafee
Cleland
Clinton
Collins
Conrad
Corzine
Daschle
Dayton
DeWine

Dodd
Domenici
Dorgan
Durbin
Edwards
Feingold
Feinstein
Harkin
Helms
Hollings
Inouye
Jeffords
Johnson
Kennedy
Kerry
Kohl
Landrieu
Leahy
Levin
Lieberman

Lincoln
McCain
McConnell
Mikulski
Murray
Nelson (NE)
Reed
Reid
Rockefeller
Santorum
Sarbanes
Schumer
Smith (OR)
Snowe
Specter
Stabenow
Torricelli
Warner
Wellstone
Wyden

ANSWERED ‘‘PRESENT’’—1

Fitzgerald

The motion was rejected.
Mr. HATCH. Mr. President, I move to

vitiate the yeas and nays.
The PRESIDING OFFICER (Mr.

BUNNING). Without objection, it is so
ordered.

The question is on agreeing to
amendment No. 68.

The amendment (No. 68) was agreed
to.

Mr. LEAHY. Mr. President, I move to
reconsider the vote.

Mr. HATCH. I move to lay that mo-
tion on the table.

The motion to reconsider was laid on
the table.

VOTE ON AMENDMENT NO. 41, AS MODIFIED

The PRESIDING OFFICER. The
question now is on agreeing to the
Leahy amendment No. 41, as modified.
The yeas and nays have been ordered.
The clerk will call the roll.

Mr. LEAHY. Mr. President, par-
liamentary inquiry: Was there not time
reserved of 1 minute before the vote?

The PRESIDING OFFICER. The 2
minutes were vitiated by the last unan-
imous consent agreement.

Mr. LEAHY. Mr. President, I ask
unanimous consent that I have 1
minute and the Senator from Utah
have 1 minute.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The Senator from Vermont.
Mr. LEAHY. I thank my friend from

Kentucky.
Mr. President, our amendment pro-

tects the identity of minor children in
bankruptcy court records. It permits a
debtor to withhold the name of a minor
child in the public record, especially as
these records go on the Internet where
anybody who wants the names and ad-
dresses of children can find them. To
prevent fraud, it permits the judge, or
trustee, or an auditor to review a
child’s name in a nonpublic record.

The amendment is modest, but it is a
first step in protecting personal pri-
vacy and protecting criminal activity
through the unnecessary disclosure of
personal information. We know, unfor-
tunately, that there are people who
prey on children who are out there.
What my friend from Utah and I are
trying to do is to prevent their access
to these names.

The PRESIDING OFFICER. The Sen-
ator from Utah.

Mr. HATCH. Mr. President, this is a
good amendment. It protects the pri-
vacy of minors. It is just one of the
steps the distinguished Senator from
Vermont and I are taking to try to pro-
tect privacy rights. I recommend ev-
erybody vote for this amendment.

I yield back the remainder of my
time.

The PRESIDING OFFICER. All time
is yielded back. The question is agree-
ing to the Leahy amendment No. 41, as
modified. The yeas and nays have been
ordered. The clerk will call the roll.

The assistant legislative clerk called
the roll.

Mr. FITZGERALD (when his name
was called). Present.

The result was announced—yeas 99,
nays 0, as follows:

[Rollcall Vote No. 31 Leg.]

YEAS—99

Akaka
Allard
Allen
Baucus
Bayh
Bennett
Biden
Bingaman
Bond
Boxer
Breaux
Brownback
Bunning
Burns
Byrd
Campbell
Cantwell
Carnahan
Carper
Chafee
Cleland
Clinton
Cochran
Collins
Conrad

Corzine
Craig
Crapo
Daschle
Dayton
DeWine
Dodd
Domenici
Dorgan
Durbin
Edwards
Ensign
Enzi
Feingold
Feinstein
Frist
Graham
Gramm
Grassley
Gregg
Hagel
Harkin
Hatch
Helms
Hollings

Hutchinson
Hutchison
Inhofe
Inouye
Jeffords
Johnson
Kennedy
Kerry
Kohl
Kyl
Landrieu
Leahy
Levin
Lieberman
Lincoln
Lott
Lugar
McCain
McConnell
Mikulski
Miller
Murkowski
Murray
Nelson (FL)
Nelson (NE)
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Nickles
Reed
Reid
Roberts
Rockefeller
Santorum
Sarbanes
Schumer

Sessions
Shelby
Smith (NH)
Smith (OR)
Snowe
Specter
Stabenow
Stevens

Thomas
Thompson
Thurmond
Torricelli
Voinovich
Warner
Wellstone
Wyden

ANSWERED ‘‘PRESENT’’—1

Fitzgerald

The amendment (No. 41), as modified,
was agreed to.

Mr. LEAHY. Mr. President, I move to
reconsider the vote.

Mr. HATCH. I move to lay that mo-
tion on the table.

The motion to lay on the table was
agreed to.

The PRESIDING OFFICER. The Sen-
ator from Utah.

Mr. HATCH. Mr. President, I ask
unanimous consent Senator BOXER be
recognized in order to call up amend-
ment No. 42, and further, following the
debate, the amendment be temporarily
set aside. Further, I ask that at 2:30
today the Senate proceed to a vote in
relation to the Boxer amendment No.
42 and, following that vote, the Senate
proceed to votes in relation to the
Wellstone amendments Nos. 70, No. 71,
No. 73, and Leahy No. 19.

Further, I ask consent there be 2
minutes equally divided in the usual
form between each vote and there be no
second-degree amendments in order to
the amendments prior to the votes.

Finally, I ask that following the first
vote, the remaining votes in the series
be limited to 10 minutes in length.

The PRESIDING OFFICER. Is there
objection?

The Senator from Nevada.
Mr. REID. Mr. President, I ask my

friend from Utah to change the unani-
mous consent agreement as follows:
That immediately the senior Senator
from West Virginia would be recog-
nized and use whatever period of time
up to an hour that he wishes. I have
been told by the Senator he would
yield to Senator BOXER so she could
offer her amendment.

Mr. HATCH. That is appropriate and
fine with me.

The PRESIDING OFFICER. Is there
objection?

Mrs. BOXER. Mr. President, if I
might, I so appreciate the opportunity
to offer the amendment. I know Sen-
ator BYRD is going to yield to me to do
that and then he will get the floor. I
just want to make sure we can vote on
that in the next block, which we are
hoping will be around the 2:30 area.

Mr. REID. It is in the unanimous
consent agreement.

The PRESIDING OFFICER. The Sen-
ator from West Virginia is recognized.

Mr. REID. Will the Senator yield?
Mr. BYRD. Mr. President, I thank

the Chair. I ask unanimous consent
that I may yield to the distinguished
minority whip without losing my right
to the floor.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. REID. I ask that Senator FEIN-
GOLD’s amendments No. 76 and No. 51
be called up and then set aside.

Mr. HATCH. Reserving the right to
object.

The PRESIDING OFFICER. The Sen-
ator from Utah is reserving the right
to object?

Mr. HATCH. It is my understanding
that on the Sessions amendment we
have asked for a modification.

Mr. REID. We are doing our best to
work that out.

Mr. HATCH. I know you are trying to
work that out. We have tried to work
on modifications for your side as well.
I hope that can be worked out.

Mr. REID. We are doing our best.
Mr. HATCH. May we withhold until

we get that resolved?
Mr. REID. Yes.
Mr. HATCH. I appreciate that.
The PRESIDING OFFICER. Objec-

tion is heard.
The Senator from West Virginia.
Mr. BYRD. Mr. President, I thank

the Chair.
Mr. President, I ask unanimous con-

sent that I may speak out of order.
The PRESIDING OFFICER. Without

objection, it is so ordered.
Mr. BYRD. Mr. President, I ask unan-

imous consent that I may yield to the
distinguished Senator from California,
Mrs. BOXER, for not to exceed 15 min-
utes without losing my right to the
floor.

The PRESIDING OFFICER. Without
objection, it is so ordered. The Senator
from California is recognized.

Mr. BYRD. Mr. President, I also ask
unanimous consent that the time uti-
lized by the distinguished Senator not
come out of my hour under the cloture
rule.

The PRESIDING OFFICER. Without
objection, it is so ordered.

AMENDMENT NO. 42

Mrs. BOXER. Mr. President, I thank
my good friend, my dear friend, for
yielding me this time. This is an
amendment about which I care an
awful lot. Senator CLINTON cares a lot
about this. We just want to take a brief
time, and speak as concisely as we can,
to explain why we believe this amend-
ment is so important.

I think I must call up amendment
No. 42 because I have this amendment
pending at the desk, and I ask the
clerk to report it.

The PRESIDING OFFICER. The
clerk will report.

The assistant legislative clerk read
as follows:

The Senator from California [Mrs. BOXER]
proposes an amendment numbered 42.

Strike Section 310.

Mrs. BOXER. Mr. President, I am
very sad to say that there is great con-
troversy surrounding this amendment
because there is a misunderstanding
about it. I guess what I want to say is
I am putting my faith in a number of
groups that have written to me about
the current status of this bill. I would
like to put the names of those groups
up on the easel right now. These are
groups that have very astute attorneys
who have studied this bill. They have
enlisted our support. We are about to
tell you who they are:

The American Association of Univer-
sity Women, Children NOW, Children’s
Defense Fund, Center for Law and So-
cial Policy, Feminist Majority, Na-
tional Association of Commissions For
Women, National Center for Youth
Law, National Organization for
Women, National Partnership for
Women and Families, National Youth
Law Center, National Women’s Con-
ference, National Women’s Law Center,
NOW Legal Defense and Education
Fund, the Older Women’s League, the
Women Activist Fund, Wider Opportu-
nities for Women, Women Employed,
Women Work, Women’s Law Center of
Maryland, and the YWCA.

I put my faith in these groups. Their
purpose is to protect women and chil-
dren. I believe they are correct when
they say this bill will hurt women and
children. Let me explain their position,
and mine.

Under the current bankruptcy laws—
I want you to remember this number,
$1,075—it is presumed that 60 days be-
fore you declare bankruptcy, if you
have accumulated charges of $1,075 or
more, then those charges are presumed
fraudulent and the credit card compa-
nies can go after those charges. I think
it is fair. This number did not come out
of the air. It has been adjusted for in-
flation. It makes sense. I think the
credit card companies have the right to
say, if you are going to declare bank-
ruptcy and you have charged that
much, that you should not be able to
discharge it.

Let me tell you what happens in S.
420. That number, rather than being in-
creased for inflation, is brought down
to $250 over 90 days. So if someone
charges, in that 90-day period, more
than $250, all charges on that card in a
90-day period are presumed to be fraud-
ulent and the credit card companies
can go after you.

Can you prove these were not lux-
uries? Sure. You could take time off
from work, time away from your chil-
dren. Can you hire a lawyer? You can
fight the credit card companies. But it
just makes me ill to think we are pre-
suming that a single woman who may
be plagued with all kinds of problems
who used her credit card to purchase
food at the supermarket would in fact
be told that she is a fraud, that she
meant to defraud the poor credit card
companies.

I have to tell you a story.
The member of my family who has

part-time work and is going through a
difficult time right now just received
today an application for a credit card
where they say: Take a trip to exotic
lands and put it on your credit card. It
happens to be Diners Club. And, don’t
worry about paying it back for months.
The poor credit card company. You
would think they would investigate to
whom they were sending these cards.
But, no, they want us to protect them
from some poor woman with a single
child, perhaps, or two, who is strug-
gling with a divorce, and let us say is
charging $250 on her credit card over 90
days. These charges are fraudulent.

VerDate 23-FEB-2001 04:15 Mar 16, 2001 Jkt 089060 PO 00000 Frm 00015 Fmt 0624 Sfmt 0634 E:\CR\FM\A15MR6.007 pfrm08 PsN: S15PT1



CONGRESSIONAL RECORD — SENATES2338 March 15, 2001
Let me read for you a letter that was

sent to me by a women’s group, and
then I am going to yield 5 minutes to
Senator CLINTON.

Mr. President, how much time do I
have remaining?

The PRESIDING OFFICER. The Sen-
ator has used 5 minutes 45 seconds.

Mrs. BOXER. If the Chair would in-
form me when I have used another 5
minutes, I would greatly appreciate it.
Thank you.

This is the letter:
The undersigned women’s and children’s

organizations write to urge you to support
Senator Boxer’s amendment to S. 420, the
‘‘Bankruptcy Reform Act of 2001.’’ This
amendment is necessary to protect parents
and children owed child support from facing
increased competition from credit card com-
panies after bankruptcy.

Senator Boxer’s amendment to the ‘‘luxury
goods’’ provision of S. 420 would prevent
credit card debt from being routinely ele-
vated to the same protected status as child
support and alimony obligations after bank-
ruptcy. Under current law, child support and
alimony are among the few debts that are
not dischargeable in bankruptcy. The bank-
ruptcy process allows debtors to get back on
their feet and focus their resources on pay-
ing their most important debt: their obliga-
tion to support their families. Credit card
debts generally are discharged in bank-
ruptcy, unless there has been an abuse of the
bankruptcy process; for example, by pur-
chasing ‘‘luxury goods’’ on the eve of filing
for bankruptcy.

S. 420 would apply the label ‘‘luxury
goods’’ to very modest levels of expenditures,
allowing much more credit care debt to sur-
vive bankruptcy and compete with support
obligations. Under S. 420, purchases on a
credit card that total $250 over the 90-day pe-
riod prior to filing bankruptcy would be pre-
sumed to be nondischargeable ‘‘luxury
goods.’’ For example, a debtor who charged
just $25 a week at the supermarket would
have to prove that the purchases—because
they would exceed $250 over the 90-day pe-
riod—were necessities, not luxuries. Cash ad-
vances of any more than $75 per week in the
70 days before filing for bankruptcy would be
presumed to be nondischargeable.

Senator Boxer’s amendment would retain
the current ‘‘luxury goods’’ exception, pre-
venting abuse of the bankruptcy process by
debtors without allowing its abuse by the
credit card industry. We urge you to support
this important amendment to prevent the
credit card industry from making it even
more difficult for women and children to col-
lect child support after bankruptcy.

I already talked about how credit
card companies solicit and coax people
into spending more than they earn.

I do not feel sorry for the companies.
I have seen the interest rates. I have
seen the profits. Mr. President, $250 is
not an amount that says it is a luxury
over a 90-day period.

Where is the committee coming
from? I don’t understand it.

Let’s take an example. A woman who
grocery shops with a credit card for her
family of four at the local Safeway or
Albertson’s would be able to spend no
more than $25 per week in the 12 weeks
before declaring bankruptcy. It is true.
My colleagues on the other side of the
aisle say: No problem. They just have
to prove that in a court of law as they
go through the filing.

This is a mother who is going
through probably a hellish time in her
life and she now has to dig out the re-
ceipts, or get a lawyer, by the way, or
take off from work. Why are we pre-
suming that a person is bad if they
charge $250 over 90 days before they file
bankruptcy? Can’t we give people a
break? Don’t we respect the American
people? People do not want to do this.
Keep the current law.

There are many other examples I
could show you, all of which they
would have to prove in a court of law.
The burden is on them. Why not give
this exemption? Why not keep the cur-
rent law?

That is the purpose of this amend-
ment. It just says trust folks a little
bit more. That is why I believe very
strongly.

I ask Senator CLINTON if she would
now wish to use 5 minutes on this
amendment at this time.

The PRESIDING OFFICER. The Sen-
ator has 5 minutes remaining on her
time.

Mrs. BOXER. I ask the Senator to
take 4 minutes and I will wrap it up.

Mrs. CLINTON. Mr. President, I
thank the Senator.

AMENDMENT NO. 104

First, I ask unanimous consent that
it be in order, considered germane for
the purpose of S. 420, and the following
agreed to: In the amendment on behalf
of myself and Mr. HATCH, on page 80,
line 25, after the word ‘‘resides)’’ add
the following: ‘‘, and the holder of the
claim,’’.

I ask that this be adopted because
this remedies the problem that was
also brought to our attention with re-
spect to this particular legislation.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The amendment (No. 104) was agreed
to, as follows:

At page 80, on line 25, after ‘‘resides)’’ in-
sert the following: ‘‘, and the holder of the
claim,’’.

AMENDMENT NO. 42

Mrs. CLINTON. Mr. President, I rise
to support my very good friend, the
Senator from California, who is one of
the strongest advocates on behalf of
women and children in our entire coun-
try. I do so because I find myself in
agreement that there is some confusion
about the meaning and application of
this provision. That certainly should
be clarified before we move to a vote
on the underlying legislation.

As the Senator has so eloquently
stated, we are making a dramatic
change in both cutting the amount and
the period of time for which a debtor
would be held accountable with respect
to any luxury goods or services.

I respect my very good friend, the
Senator from Delaware, in his pointing
out that the legislation makes clear
that this is not goods for services and
is reasonably necessary for the support
or maintenance of the debtor or a de-
pendent of the debtor.

We have several issues with this. One
which the Senator from California

pointed out is the size and the timing.
The other is to make clear that this
presumption is absolutely sustainable
with respect to the meaning of support
and maintenance.

I urge that we adopt the amendment
of the Senator from California because
I believe it is reasonable for existing
law to have the amount and the time
period.

I don’t believe it is a great disservice
to the credit card companies and other
creditors to keep the status quo in this
provision since we are so dramatically
changing the law in so many other re-
spects.

I yield the remainder of my time to
the Senator from California.

Mrs. BOXER. How much time is re-
maining, Mr. President?

The PRESIDING OFFICER. The Sen-
ator has 2 minutes 20 seconds.

Mrs. BOXER. I thank Senator CLIN-
TON for her support. I know Senator
BIDEN would like to have some time. I
am glad he got that by unanimous con-
sent.

I reserve the remainder of my time.
The PRESIDING OFFICER. The Sen-

ator from Delaware.
Mr. BIDEN. Mr. President, I ask the

distinguished Senator from West Vir-
ginia, since he has the floor, whether I
can use up to 5 minutes of the hour I
have under cloture.

Mr. BYRD. Mr. President, I have no
objection to such a request.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. BIDEN. I will be necessarily
brief.

First of all, with regard to the credit
card companies, this isn’t a problem
for credit card companies. If you go to
the grocery store and use a credit card,
it lists the grocery store. You have an
automatic receipt. There is a presump-
tion that you went to the grocery store
and you bought groceries. They are not
luxury goods. That is automatic. You
could go in and charge $1,000 of gro-
ceries on that credit card and there
would be no problem.

Second, if you take a look at what we
are talking about, in addition to the
credit card companies, you can draw up
to $750 in cash. You if go above $750,
you have to explain. If you go up to
$749 in cash, you don’t have to explain
anything to anybody.

We are talking about the mother who
is in real trouble and can’t pay her
bills. I am as sympathetic to that as
anyone. But that is not with this is
about. We are misreading.

First of all, it applies to only luxury
goods. On page 147, line 2, a consumer’s
debt owed to a single creditor—if you
have five different credit cards and go
out and charge $250 on five different
credit cards, it doesn’t matter. This is
a bunch of malarkey, with all due re-
spect.

I understand the intention, and I
think this is just a misreading of the
legislation.

Let me speak to the issue of my good
friend. I happen to be on the opposite
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side of Senator BOXER. She is literally
my closest friend in the Senate. I don’t
like doing this. But here is the deal.

Her staff—my former staff—is telling
her how this works, as well as these
groups are telling her how this works.
This is how it works. When you file for
bankruptcy, you go before a bank-
ruptcy judge or you go before a master.
You have to show up. You have to pay
for the cab or the bus to get there. You
have to be there.

When you get there, it is a one-stop
shopping deal. You have a list, and you
have to submit what you spent. You
have to submit everything as to why
you deserve to go into chapter 13. It is
required under the law. For anybody
now—no matter when—it is required.

So you have the list and the credit
card. You list the credit card. You have
all these groceries you bought on the
credit card. They are listed. The prob-
lem is the non-credit-card guys. You go
into Boscov’s—and you have credit
with Boscov’s—and you decide to buy a
couch. It is arguable whether that is a
luxury good or not. Boscov’s might
want to fight you about that. They
then have to come into court and say:
Hey, judge, that was a couch she
bought. That was not a luxury good,
she says. No, no. It was a crib for my
baby. Well, then, file the receipt. Was
it a crib for a baby and/or was it a
brand new leather couch? What is the
deal?

Look, I will do anything I can to
change this to accommodate what the
concern is of my friends. But I do not
understand the concern. It says ‘‘Per
creditor.’’ You could have five credit
cards, No. 1. No. 2, you can take up to
$750 in cash out per credit card that
you have. You can take it out. No. 3,
you can go in and spend $249 on a
zircon ring for your daughter because
it has been a bad day at Boscov’s. That
is a luxury good, but you can do that.
And, No. 4, you can take all your credit
cards and/or your checking account
and/or anything and buy $10,000 worth
of jeans for your kids—shirts for your
baby, formula—whatever dire example
I am going to be given here.

Look, with all due respect, this is
much ado about nothing. It is the same
way in which you would have to go in
under $10,750 under the law now. How
do you do it now?

Mrs. BOXER. It is $1,075.
Mr. BIDEN. Excuse me, $1,075. You

walk in now and say: Judge, here is my
form. You get a date to show up or you
are going to be discharged from bank-
ruptcy, whether you are going to be in
chapter 7 or chapter 13. You walk in—
with or without a lawyer—and say:
Your Honor, here is the deal. And you
list your debt. You list your obliga-
tions and you list your assets. You
have to do that no matter what.

If you list $1,075 now, and it turns out
you bought $1,075 worth of good wine,
the creditor can come in and say:
Whoa, they bought wine with that—in
grocery stores like when I used to
stack Schaefer beer in New York State

when I was in law school working for
the Schaefer beer company. They do
not sell alcohol in those stores in my
State, but in New York State I think
they still do. If you say you bought
$1,075 worth of beer, then it is not dis-
chargeable. That would not be dis-
chargeable, any more than $250 or $750
would be.

Look, it is easy to make it sound
complicated. When you take out your
credit card, it lists what you bought.
You have a receipt. You walk in and
file and say: Judge, I used five credit
cards, and I spent $5,000 in the last 90
days on food and clothing. Here is the
deal. That is dischargeable. But if you
walk in with those credit cards, and
you spend it on, say, Versace——

The PRESIDING OFFICER. The Sen-
ator’s 5 minutes have expired.

Mr. BIDEN. I thank the Chair.
Mrs. BOXER. Mr. President, this is

painful, to have a debate with your
brother. But the question of who is full
of malarkey is debatable. I have some
pretty good folks on my side. May we
show them again? I have never known
my friend to say the American Associa-
tion of University Women is full of ma-
larkey, or the Children’s Defense Fund,
or on and on. I really haven’t. That is
a debate we will have privately.

But this is the point. To me, it is a
question of faith and trust in Ameri-
cans—in particular, in this case,
women, who most of all find them-
selves caught in this problem. I would
like to know where you get a leather
couch for $250.

Mr. BIDEN. You don’t.
Mrs. BOXER. If you can find one, let

me know, because I need one. The fact
is, you can’t.

The other fact is, if we could put this
chart back up, under current law this
is the cash card advance. You play with
that, too, I say to my friend. It used to
be $1,075 over 60 days. Now he rolls it
back to $750 and says it is a great deal.

This reminds me of the debates on a
woman’s right to choose. The presump-
tion is, we can’t trust women to make
this decision. People supported a 24-
hour waiting period, as if a woman
never thought about it. They want
Government to be involved and make
the rules. In a way, it is very similar.
It is treating people with distrust.

We have a good law here, the current
law. At $1,075, it is presumed you need-
ed these things. It is fine. The other
point about: Oh, you have the receipts;
it is not a problem, I would ask every
American today to put their hands on
their receipt that they got when they
made their last purchase. Now maybe I
am just not good at it. My husband is
good. He is probably the one guy I
know who keeps every receipt.

Mr. BIDEN. Will the Senator yield
for 2 seconds?

Mrs. BOXER. Yes.
Mr. BIDEN. The credit card com-

pany, as you point out, will send you
the bill. That is your receipt.

The PRESIDING OFFICER. The Sen-
ator’s time has expired.

Mrs. BOXER. I ask for 3 seconds.
The PRESIDING OFFICER. The Sen-

ator from West Virginia controls the
time.

Mrs. BOXER. May I have 30 seconds?
Mr. BYRD. Mr. President, I have

never seen 3 seconds yielded in this
Chamber. Does the Senator want 1
minute or 2 minutes or 3 minutes?

Mrs. BOXER. I would be delighted to
have 1 minute.

Mr. BYRD. I yield 1 minute to the
Senator.

Mrs. BOXER. The only reason I asked
for 3 seconds is my friend asked for 2
seconds. I am trying to be fair.

The bottom line here is, as I look at
this, this is the little person against
the huge credit card companies. The
CEOs, who are getting paid millions of
dollars, look at the little people and
say if they charge $250 cumulatively
over 90 days before they declare bank-
ruptcy, they are presumed to be bad
people. I have more faith in people
than that. I really hope that Senators
will support this amendment.

Let’s go back to current law. It is
fair. And let’s reject this portion of S.
420. It is unfair.

I thank my friend from West Virginia
very much for his generosity.

The PRESIDING OFFICER. The Sen-
ator from West Virginia is now recog-
nized.

Mr. BYRD. Mr. President, the distin-
guished Senator from California is very
gracious, and she was welcome to
whatever time I have been able to yield
to her.

f

THE BUDGET AND TAX CUTS

Mr. BYRD. Mr. President, on Feb-
ruary 28, 2001, President Bush sent to
the Congress his fiscal year 2002 budget
outline entitled, ‘‘A Blueprint for New
Beginnings.’’ Sadly, this budget is a
blueprint for putting tax cuts for the
wealthy at the front of the line, above
all of the needs of the American people.

Now I say to my colleagues, caution,
we have not yet seen the real budget.
The President’s budget will be sent up
to the Hill in the early part of April.
We have not seen it yet. So I would
suggest to all of us that we go slowly
until we see the fine print in the Presi-
dent’s budget.

What we have seen thus far is a mere
blueprint entitled ‘‘A Blueprint for
New Beginnings.’’ But I say again, this
is a blueprint for putting tax cuts for
the wealthy at the front of the line,
above all other needs of the American
people.

The President’s Budget allocates 80
percent, over $2 trillion of the $2.5 tril-
lion non-Social Security, non-Medicare
surplus, on tax cuts.

Two trillion dollars. Does anyone
know how long it would take to count
$1 trillion at the rate of $1 per second?
It would take 32,000 years—32,000
years—to count $1 trillion at the rate
of $1 per second.

The President’s budget allocates 80
percent, over $2 trillion—that would
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take 64,000 years to count at the rate of
$1 per second—of the $2.5 trillion non-
Social Security/non-Medicare surplus
on tax cuts. I believe the President is
not on the same page—I say this re-
spectfully about the President—with
the American people.

I keep hearing this said: ‘‘Give the
money back to the people. Give the
people their money back.’’ Well, we are
going to give a few of the rich people in
this country a lot of money back, if
this tax cut is passed as proposed.
Don’t we also owe the people clean
water? Don’t we also owe the people
modern highways, safe bridges, a reli-
able energy supply, and modern school
buildings for their taxes? It is their
money. Yes. It is also their school
buildings, also their highways, their
bridges, their debt, the public debt.
Isn’t it true that this country’s infra-
structure, its supply of clean water, its
sewers, its transportation capabilities,
its energy delivery systems are vitally
important to a healthy economy?

These things are vital to support
thriving businesses. They enhance pro-
ductivity. They provide jobs. They are
basic to the quality of life for our peo-
ple. A strong infrastructure is basic to
a strong economy.

We can’t continue to expect the per-
formance of an eight-cylinder economy
if we refuse to clean the spark plugs
and tune up the engine. Our Nation’s
infrastructure is fast becoming a Model
T, riding on retread tires. Yet, this ad-
ministration seems to believe that the
old buggy can continue to keep rolling
with no maintenance and no repairs.

I submit that putting a few dollars
back into the pockets of the rich—and
I have nothing against a person being
rich; I wish I could be rich; that was
never one of my fondest dreams, never
one of my goals in life to become rich—
is no substitute for addressing crum-
bling schools, outdated highways, and
dirty drinking water, and on and on
and on. Yes, it is the people’s money,
but it is also the people’s dirty drink-
ing water. It is also the people’s crum-
bling schools.

These things are the first responsi-
bility of Government, and they are
what we owe the people for their taxes.
They are things the people cannot pro-
vide for themselves. I was a Member of
Congress when President Eisenhower
advocated legislation establishing the
Interstate Highway System. I voted for
that. I have voted for the taxes to build
it. These are things the people cannot
provide for themselves. People cannot
provide interstate highways, a national
system of highways for themselves.

By putting tax cuts at the head of
the line, the President does not leave
enough of the surpluses—although he
may say otherwise; he may be advised
otherwise, but it is not true—to ade-
quately fund programs that meet the
needs of the Nation.

You people out there watching
through those electronic eyes, I am
talking about you. You are the tax-
payers of the country. It is your chil-

dren in the dilapidated schools. It is
your children who are in the crowded
classrooms.

The President’s budget proposes to
increase discretionary spending by just
4 percent, barely enough to adjust for
inflation. Much of this increase, how-
ever, is for defense programs. I don’t
complain about national defense. I
have helped to build this country’s de-
fenses with my votes and with my
taxes, too. While defense programs are
increased $3.1 billion, which is 1 per-
cent above baseline—and baseline is
last year’s appropriation plus inflation,
so the President’s budget provides for 1
percent above that, above last year’s
budget plus inflation and then add an-
other 1 percent; that is for defense—
while defense programs are increased
$3.1 billion above baseline for fiscal
year 2002, nondefense programs are cut
$5.9 billion or 1.6 percent below base-
line, baseline being last year’s appro-
priation, plus inflation. The Presi-
dent’s budget is not going to add plus
inflation. He is going to cut below
baseline for nondefense programs.

Senators, wait until you see this
President’s budget. Wait until you can
see the fine print. In revolutionary war
terms, ‘‘wait until you see the whites
of their eyes.’’ I say to my colleagues
on both sides of the aisle, wait until
you see the fine print in this Presi-
dent’s budget. When are we going to
see it? It will be after April Fools’ Day,
sometime in early April.

The Senate Budget Committee has
estimated that domestic programs that
are not Presidential initiatives—get
that, domestic programs that are not
Presidential initiatives—will be cut by
6.6 percent in fiscal year 2002. Most of
these cuts are not yet specified in the
budget for review. They are not in that
blue outline about which I am talking.
This is what we have to go on up to
now, ‘‘a Blueprint for New Begin-
nings.’’ I have read this thing from
cover to cover, as they say, but that is
not it yet. That is not the fine print.
This is just the bare skeleton. You can
see through it, as Paul said, ‘‘through a
glass darkly.’’

After 2002, discretionary spending
grows with inflation, not population.

This means we will be spending less
on man, woman, and child in America.
Despite the fact that the Census Bu-
reau is predicting that the country’s
population will grow by 8.9 percent by
2010—that is not far away—the Presi-
dent’s budget provides no resources—
none—to deal with that growth.

I have been around a long time. I can
remember that when I graduated from
high school, there were 130 million peo-
ple in this country. When I was born,
there were 100 million, in 1917. Today,
there are 280 million. The population,
we hear, will grow by 8.9 percent by
2010. The President’s budget provides
no resources—none—to deal with that
growth. Nor does the budget include re-
sources to respond to a recognized
long-term infrastructure deficit in this
country. Over the next 5 years, non-

defense programs are cut $24.5 billion
below baseline.

So, Senators, before we get on board
for this colossal tax cut for the
wealthy, just back off a little bit, just
hold on and say, whoa, let’s wait and
see the fine print. Let’s see how that
affects the people back home, the peo-
ple who send you here.

The President calls the surplus ‘‘the
people’s money.’’ Have you heard that
expression? You are going to keep on
hearing it a lot. And he is right, it is
the people’s money. And we are elected
by the people to make the right
choices, the disciplined choices, about
the use of their money.

The Wall Street Journal of March 8,
2001, contained the results of a recent
poll that asked this question:

If taxes are cut this year, would you prefer
a large tax cut or a smaller tax cut and one
of the following:

I will read that again:
If taxes are cut this year, would you prefer

a large tax cut or a smaller tax cut and one
of the following:

It goes on to enunciate as ‘‘one of the
following’’: A smaller tax cut and more
education. So would you prefer a large
tax cut or a smaller tax cut and more
education funding? Which would you
rather have: A large tax cut, the so-
called $1.6 trillion tax cut the Presi-
dent is talking about; or would you
prefer a smaller tax cut and more edu-
cation funding? Well, 64 percent of
adults responded, yes, they prefer a
smaller tax cut and more education
funding; 64 percent preferred that
against 30 percent who preferred a
large tax cut.

Now the next bars in the graph indi-
cate a response to this question: Would
you prefer a large tax cut or a smaller
tax cut and more Social Security fund-
ing? The chart shows that 65 percent of
the respondents answered they would
prefer a smaller tax cut and more So-
cial Security funding. Only 29 percent
preferred to have the large tax cut.

Then the third category: Would you
prefer a large tax cut—let’s say the
President’s proposed tax cut of $1.6
trillion—although it is growing every
day—or would you prefer a smaller tax
cut and paying down the national debt?
Well, the respondents answered that
question, and 60 percent said they pre-
fer to pay down the national debt; 32
percent preferred the large tax cut.

So, again, I will say the President is
not on the same page with the Amer-
ican people.

We have had a series of hearings in
the Senate Budget Committee that
have exposed a number of important,
unanswered questions about the Presi-
dent’s budget. His tax cuts are based on
highly uncertain 10-year surplus esti-
mates. The Congressional Budget Of-
fice, which prepared those surplus esti-
mates, projects that there is only a 10-
percent chance their surplus estimates
for 2006 will be correct. The CBO wit-
ness testified before the committee
that the probability of the 10-year sur-
plus estimates coming through shrinks
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even further by 2011. Yet the costs of
the President’s tax cut proposal ex-
plode in the outyears—meaning the
years 2007 through 2011. Over 72 percent
of the revenue losses from the tax cuts
occur between fiscal years 2007 and
2011, and these cuts total at least $344
billion per year, beginning in fiscal
year 2011.

Let me say that again. If we take a
microscope and look at these projec-
tions concerning surpluses and put
them alongside the tax cut proposal,
we find that the probability of the 10-
year surplus estimate coming through
shrinks. After having said there is only
a 10-percent chance that that surplus
estimate for 2006 will be correct, it goes
on to say that the probability of the
surplus estimate coming through
shrinks even further by 2011.

Yet, on the other side of the coin, the
costs of the President’s tax cut pro-
posal explode in the outyears. They are
backloaded, you see—the years 2007
through 2011. Over 72 percent of the
revenue losses from the tax cuts occur
between fiscal years 2007 and 2011, and
these cuts total at least $344 billion per
year beginning in fiscal year 2011.

Let me ask you, the public out there,
as I look through these electric eyes
here: If we can’t project 24 hours in ad-
vance that the stock market is going
to drop 436 points—in 1 day, within 24
hours—if we can’t project 24 hours
ahead that we are going to have this
big loss in the stock market of 436
points, how can we project 10 years out
and say the surpluses will be this
much, or that much, or some other
amount? We are living in a fool’s para-
dise when we gamble on such esti-
mates.

My good friend, Howard Baker, re-
ferred to the Reagan tax cut of 1981 as
a riverboat gamble. That is what they
were talking about. Apparently gam-
bling is not out of style. This is an-
other riverboat gamble.

This administration’s plan would sap
the budget of the resources needed to
solve the Social Security and Medicare
crises that loom just over the horizon
due to the impending retirement of the
baby boom generation. The baby boom
generation—it just started about the
time I got into politics, about 1946.
That was the beginning. So the baby
boom generation will really be retiring
about 10 years from now.

Currently, 45 million people receive
Social Security and that number is ex-
pected to grow to 60 million in the year
2015. Yet the Social Security trustees
estimate that Social Security expendi-
tures will exceed receipts in 2015. Cur-
rently, 40 million people receive Medi-
care, and the number is expected to
grow to 46 million in 2010. Yet the
Medicare trustees estimate that Medi-
care expenditures will exceed receipts
in 2010. That is just 9 years away.

Despite the 407–2 vote in the House
last month and similar votes in the
House and Senate last year to protect
the Medicare hospital insurance trust
fund, the budget does not even project

the existing $526 billion Medicare sur-
plus for Medicare, instead putting it
into a fantasy reserve, an Alice in Won-
derland reserve, a fantasy reserve, to
be used for ‘‘unspecified purposes.’’
Now, does that cause you to remember
anything about the Reagan tax cut in
1981 where they had a $44 billion magic
asterisk—$44 billion magic asterisk.
Those were ‘‘unspecified’’ cuts. Nobody
knew what cuts. But really in the
minds of the planners back then they
had Social Security in mind, Social Se-
curity and Medicare. That is what they
had in mind. But they didn’t quite have
the nerve to come out and say so. So
they just put a little asterisk down at
the bottom of the page. The ‘‘magic as-
terisk’’ it was called.

We are seeing the same thing over
again. History does repeat itself. The
American people expect the Presi-
dent—here is what they expect the
President to do—to put forward a seri-
ous, disciplined budget that addresses
their long-term needs. That is what
they expect. Yet the President is offer-
ing the people candy first, putting tax
cuts in front of the hard work of fixing
Social Security and Medicare. That is
hard work. That is going to take some
political capital, and politicians will
have to expend some of that political
capital when it comes to fixing Social
Security and Medicare. But just hold
on a moment, we will wait on that. Put
the tax cuts first. We will give them
the candy first.

It is very disturbing that Congress is
moving ahead on the tax cut in the ab-
sence of a complete budget. A few days
ago, the House of Representatives
passed the first of several bills that cut
taxes. The first bill alone cuts taxes by
almost $1 trillion; yet the House has
not taken up a budget resolution. We
do not even have a full budget, as I said
earlier, from the President. Most of the
details of the President’s budget are
not expected to be sent to Congress
until after the debate on the budget
resolution next month.

The President is telling the Amer-
ican people, in essence, let’s serve up
the candy now and put off the tough
questions on what programs will be cut
until later. Instead of a menu designed
to nourish the Nation with the vita-
mins needed for healthy growth, I can
see only a sweet snack of tax candy.

The President’s tax cut proposal
could put us back on the course toward
deficits, returning us to the days when
we had to spend the Social Security
surplus for day-to-day Federal oper-
ations. By undermining fiscal dis-
cipline, this could return us to the days
of high interest rates, making the aver-
age wage earner’s mortgage, education,
and automobile more expensive.

We should not return to an era of
deficits like the 1980s. We have been
down the road of big tax cuts and
promised surpluses, and we ended up
where? In the ditch.

When President Reagan presented his
first budget to the Congress, he, too,
proposed big tax cuts and future sur-

pluses. There are not many in this
town who remember that President
Reagan’s 5-year budget plan projected
surpluses for fiscal year 1984, $1 billion;
fiscal year 1985, $6 billion; and fiscal
year 1986, $28 billion. Those were the
projected surpluses. Congress passed a
tax cut bill that reduced revenues by
over $2 trillion from fiscal year 1981 to
fiscal year 1991.

Did the Reagan administration pro-
jections of surpluses come to pass? No.
In fact, precisely the opposite occurred.
The fiscal year 1984 deficit was not a
surplus of $1 billion but a deficit of $185
billion. The fiscal year 1985 deficit was
not a surplus of $6 billion, but a deficit
of $212 billion. And the fiscal year 1986
deficit was not a surplus of $28 billion,
which we were promised, but it was a
deficit of $221 billion.

That was an error, that was just a
small error amounting to $653 billion
over just 3 years.

How much is $1 billion? $1 billion is a
dollar for every minute since Jesus
Christ was born. That is $1 billion. It
doesn’t sound like that much when it is
jingling in your pocket, or you are
making big promises to the taxpayer.
But it is $1 for every minute since
Jesus Christ was born. We are talking
about an error not of $1 billion but of
$663 billion over 3 years.

The President asked his Secretary of
Defense to undertake a thorough re-
view of the defense needs of the Nation.
I am for that review. I support the
President’s proposal. As he stressed in
his address to the joint session last
month, he wanted a policy first, with a
budget to follow. In fact, the President
said, these are his words ‘‘our defense
vision will drive our defense budget.
Not the other way around.’’

It makes sense to me. I also think
the President should have the same
philosophy for our domestic needs. Our
domestic vision should drive our do-
mestic budget, not the other way
around. If the defense review results in
further proposed increases for defense,
the budget is not clear on whether
those increases will have to be ab-
sorbed within the 4-percent increase
proposed in the budget. If that is the
case, domestic programs, which are al-
ready $5.9 billion below baseline, will
have to be cut even more. Already, this
budget leaves infrastructure needs,
education, science, technology, and
many other domestic programs, be-
hind. This budget continues to let the
underpinnings of our economy slide
into disrepair and neglect. No help is
on the way in this budget blueprint.

According to the American Society
of Civil Engineers, one-third of the na-
tion’s roads are in poor or mediocre
condition, costing American drivers an
estimated $5.8 billion and contributing
to as many as 13,800 highway fatalities
annually.

As of 1998, 29 percent of the Nation’s
bridges were structurally deficient or
functionally obsolete. It is estimated
that it will cost $10.6 billion a year for
20 years to eliminate all bridge defi-
ciencies.
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Capital spending on mass transit

must increase 41 percent just to main-
tain the system in its present condi-
tion.

Airport congestion delayed nearly
50,000 flights in one month alone last
year.

Seventy-five percent of our nation’s
school buildings are inadequate to
meet the needs of schoolchildren. The
average cost of capital investment
needed is $3,800 per student.

The nation’s 54,000 drinking water
systems face an annual shortfall of $11
billion needed to replace facilities that
are nearing the end of their useful life
and to comply with Federal water reg-
ulations.

In 1955 I traveled around the world in
an old Constellation. We traveled for 68
days, I believe it was. They call that a
junket these days. We went to the Mid-
dle East and we saw people there car-
rying their water around in what ap-
peared to be gasoline cans.

We traveled around the world. I saw
the Taj Mahal; I saw the pyramids of
Egypt; I saw many beautiful sites in
many lands. But the most beautiful
site I saw on the whole trip was the lit-
tle red lights flashing on the top of the
Washington Monument on the night I
returned.

I was able to go to the house, turn
the faucet, and get a drink of good,
clean water. I had been in many coun-
tries where we couldn’t drink the
water—couldn’t drink the water. So we
take our blessings for granted—clean
water. Yet there are places in this
country where the water is not clean.
There are places in the great cities of
this country where the water is not
clean. And some sewer systems are 100
years old or over 100 years old. Cur-
rently, there is a $12 billion annual
shortfall in funding for infrastructure
needs in this category.

Give the people back their money?
Yes. Remember, it is their dirty water,
also; their sewer systems. Right here in
the District of Columbia, take a look
at the potholes. Read about what hap-
pens to the sewer system in this city.

There are more than 2,100 unsafe
dams in the United States. There were
61 reported dam failures in the past 2
years.

Since 1990, actual capacity has in-
creased only 7,000 megawatts per year,
an annual shortfall of 30 percent. More
than 10,000 megawatts of capacity must
be added each year until 2008 to keep
up with the 1.8 percent annual growth
in demand.

President Bush’s budget does not re-
spond to these needs.

The Bush budget could leave billions
of dollars of gas tax receipts sitting in
the Highway Trust Fund rather than
helping us develop our highways,
bridges and mass transit systems for
the 21st century.

According to the Federal Highway
Administration, less than half of the
miles of roadway in rural America are
considered to be in good or very good
condition. Of the road miles in rural

America, 56.5 percent are in fair to
poor condition. The people’s money?
Yes. Whose highway? The people’s
highway. Conditions are even worse in
urban America, where 64.6 percent of
the road miles are considered to be in
some level of disrepair, and only 35.4
percent of urban roadways are consid-
ered to be in good or very good condi-
tion.

Violence pervades our schools. Our
students score poorly when pitted
against students from other countries.
Seventy percent of our 4th graders
have difficulty even reading. The peo-
ple’s money? Yes, it is the people’s
money. But we are talking about the
people’s children. While the President
takes credit for proposing an 11.5 per-
cent increase in education programs,
the Education Secretary has testified
that the actual increase is just 5.9 per-
cent. The President’s increase of 5.9
percent just doesn’t make the grade.

A study by the National Center for
Education Statistics, in June, 2000, the
‘‘Condition of America’s Public School
Facilities: 1999,’’ estimated that the
total cost of putting the nation’s pub-
lic schools in good repair is $127 billion.
The people’s money? Yes, it is the peo-
ple’s money. But it is the people’s
school buildings. A 1994 General Ac-
counting Office study put the cost of
school renovations at $112 billion.

Of the schools surveyed in the more
recent study, half reported at least one
building feature, such as heating,
plumbing, roofs, or sprinklers and fire
alarms, in less than adequate condi-
tion, and nearly half reported at least
one environmental factor, such as ven-
tilation, security or indoor air quality,
in unsatisfactory condition. The aver-
age age of a public school is 40 years;
the functional age, that is, the age
since the last major renovation, is 16
years. Yet the Bush budget proposes to
eliminate the Federal program that is
specifically designed for renovating
schools.

Our needs for clean water projects
are growing. Wastewater treatment
plants prevent pollutants from reach-
ing America’s rivers, lakes, and coast-
lines. They prevent water-borne dis-
ease, keep our waters safe for fishing
and swimming, and preserve our nat-
ural resources like the Chesapeake
Bay, Great Lakes, and Colorado River.
However, the President proposes only
level funding for the national program
and he proposes to eliminate about $350
million of projects that were ear-
marked by Congress last year.

We have learned that just through
this outline, this blue book, ‘‘A Blue-
print For New Beginnings.’’ That is the
large print, and not all the large print.
Wait until we see the budget; just wait
until we see the small print. Then I
will make another speech, if it is the
Good Lord’s will, and I am still here.

Energy programs are proposed for
over $700 million in cuts this year, in-
cluding steep cuts in programs de-
signed to promote energy independ-
ence, such as energy efficiency and re-

newable programs and fossil fuel pro-
grams.

The President’s Budget proposes cuts
below baseline of 2 percent for the Na-
tional Science Foundation, 2 percent
for NASA and 7 percent for the Depart-
ment of Energy. In the March 9, 2001
New York Times, Dr. D. Allan Bromley
stated that the major driver of our na-
tion’s economic success is scientific in-
novation. He stressed that many econo-
mists attribute much of America’s
1990’s boom to increased productivity
stemming, in large part, from sci-
entific research. He concluded that the
cuts proposed in the budget are, ‘‘a
self-defeating policy’’. Dr. Bromley was
the science and technology adviser to
President George H. W. Bush from 1989
to 1993. I could not agree with him
more.

What are we leaving to America’s
children? How much longer can we af-
ford to ignore the infrastructure needs
of this nation? If we hand them a worn
out 19th century infrastructure which
cannot support a vital economy, what
do we tell them.

We can tell them: We gave your par-
ents a tax cut. That is what we can tell
our children.

I am not against tax cuts. I want to
see us wipe out this marriage penalty
that subsidizes the cohabitation of peo-
ple who are not married. I want to wipe
that out, or at least cut it. So I am for
some tax cut.

But if we leave our children with
dirty water, antiquated schools, poor
mass transit, rusting bridges, what do
we tell them? We gave your parents a
tax cut. Can’t you be happy with that?

If the projections are wrong, and we
go back in debt, bequeathing our chil-
dren nothing tangible except red ink
and interest payments, will they really
appreciate the government’s generosity
in giving their parents a tax cut?

Instead, as I look at the President’s
budget priorities we haven’t seen them
up close; we just see them through a
glass—and that is what a budget is, a
statement of priorities—I see a plan
that focuses on an enormous tax cut
instead of supporting efforts to pro-
mote school safety. After the school
shooting in California last week, one of
the students commented that he be-
lieved that the presence of a police offi-
cer who is regularly on campus helped
to save lives when the gunfire broke
out. The ‘‘COPS in Schools’’ program
has been a valuable resource for stu-
dents, teachers and school administra-
tors. It has helped to stop would-be vio-
lent acts at schools before they start.
Yet the Bush administration’s budget
proposes to ‘‘redirect’’—.

Remember that word ‘‘redirect.’’ I
find that word in this so-called ‘‘A
Blueprint for New Beginnings.’’ I find
that word ‘‘redirect’’ in that blueprint
more than once. It is an interesting
word. See how it is used.

I have strong concerns about the
word redirect—to redirect $1.5 billion
from Department of Justice grant pro-
grams like COPS. The President is not
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on the same page with the American
people.

Mr. President, we are a nation of
dreamers. We dream of a better life for
all of our people. We dream of a bright-
er future for all of our children. We are
inspired by a challenge—we rise to it,
we embrace its promise, we enjoy
righting wrongs, breaking new ground,
achieving the impossible. When our
collective will is engaged, and we agree
to put resources behind a challenge,
the United States can be an awesome
force for remarkable progress and for
good in the world. We need leadership
to fully galvanize our attention. Yet,
when that combination of American
determination and drive is motivated
by a vision, great things can be
achieved. Witness space exploration
and putting a man on the moon; wit-
ness beating the old Soviet Union in
the arms race; witness mapping the
human genome for which the distin-
guished Senator from New Mexico, a
member of the Senate Appropriations
Committee, Mr. DOMENICI, is to be
given great credit. This is something
that originated in the brain of a Mem-
ber of this body to support this re-
search.

Witness the mapping of the human
genome and all of the other mind-bog-
gling advances in science and medicine
over the last 50 years.

But, where is the leadership and in-
spiration for this new millennium? I
find none in the trumpeting of a tax
cut, and this tax cut in particular. I see
no call to make the world a better
place for our children. I see no appeal
to mount a massive effort to beat can-
cer or aids. I see no drive to make our
children the best educated in the
world. I hear no determination to make
us energy independent.

I hear nothing about a Moon shot to
make our Nation energy independent. I
hear nothing about a Moon shot to
make our children the best educated
children. I hear nothing about a Moon
shot to conquer cancer. I was here
when Sputnik burst forth from the
headlines of the Nation’s newspapers
and the world’s newspapers. I heard
John F. Kennedy say, ‘‘We are going to
put a man on the Moon,’’ and we did
that. We put a man on the Moon and
brought him back safely to Earth
again.

Yes. We made the world safer for de-
mocracy. We participated in two world
wars. We had the dream of the Mar-
shall Plan. We had the dream finally
culminating in the breaking down and
the tearing down of the Berlin Wall.

We remember the Berlin airlift.
President Harry Truman was deter-
mined to break that Soviet ring that
had Berlin enclosed. We didn’t back
away from that challenge.

The Interstate Highway System was
another dream.

We hear no determination to do great
things today. The centerpiece of this
administration is not a dream. It is not
a great dream. It is not a great call for
a Moon shot to beat back the ravages

of cancer, tuberculosis, sugar diabetes,
and the other diseases that confront
our people. We hear only a call for huge
tax cuts for the wealthy.

I hear no appeal to American pride to
repair our dilapidated system of trans-
portation. Our roads, our bridges, our
mass transit systems, our airports, our
national parks should be the envy of
the world. What has happened to our
pride in American know how, American
skills, American research, and America
as a show place to inspire visitors to
our shores with the tangible achieve-
ments of this great experiment in rep-
resentative democracy? Are we to for-
got our glory days? Are we to settle for
smaller dreams, and more limited hori-
zons.

Is this what we are going to settle
for? Do we tell our children that we
didn’t want to go for bigger things be-
cause we gave their parents a tax cut?

I hear no call to greatness in this
peddling of massive tax cuts. I hear
only a veiled appeal to greed and to
distrust of government.

The President is not on the same
page with the American people. The
American people, according to these
polls, are not asking for a refund. They
are not asking for a refund. They want
their government to lead. They want
their government to inspire. They want
their government to do the great
things for the country, the very things
they pay their taxes for. That is what
they want. In short, they are not ask-
ing for their money back. They want
their money’s worth. And a king’s ran-
som of a tax cut will be worth nothing
to them if it shortchanges our Nation’s
children and downsizes our dreams.

Mr. President, I yield the floor.
I suggest the absence of a quorum.
The PRESIDING OFFICER. The

clerk will call the roll.
The legislative clerk proceeded to

call the roll.
Mr. SESSIONS. Mr. President, I ask

unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER (Mr. FITZ-
GERALD). Without objection, it is so or-
dered.

f

BANKRUPTCY REFORM ACT OF
2001—Continued

Mr. SESSIONS. Mr. President, we are
now proceeding on the bankruptcy bill
in the regular order.

I want to say a few general remarks
about this process of bankruptcy. It is
provided for in the U.S. Constitution.
It was not written out in the early days
of our founding precisely how bank-
ruptcy law should apply, but it did pro-
vide for uniform Federal laws of bank-
ruptcy. So our bankruptcy court sys-
tem is a Federal court system presided
over by Federal bankruptcy judges, and
all the clerks are Federal civil serv-
ants.

England developed some procedures
to deal with persons who owed debts.
Basically, they would turn over every-
thing to the Crown, and sometimes

they would get thrown in jail. But
their assets would be distributed equal-
ly to whoever was claiming money
from that person in sort of a realistic-
priority way.

Over the years, we have provided tre-
mendous protections for the person fil-
ing bankruptcy. It does aid them in a
lot of different ways. How does it actu-
ally work?

Let’s say you are in debt and tele-
phone calls start coming from the
creditors. You promised to pay certain
debts and you are not paying them. I
do not know how we can complain too
much about somebody calling to ask
what your intentions are about paying
them. They become burdensome on the
family after a while, though—very bur-
densome. Then people threaten law-
suits. Then they file lawsuits. And law-
suits get carried on to judgment.

The person is being sued. They are
being called. Their lives are really
being disrupted because they are un-
able to pay the debts they owe. So
under this circumstance, a person is al-
lowed to file bankruptcy. When bank-
ruptcy is filed, that stops everything.
You cannot be harassed by phone calls
or other claims for debts because all
the creditors—people who are claiming
money—have to be sent a notice; and
when they get the notice that you filed
bankruptcy, all they can do is file a
claim at the bankruptcy court.

They cannot keep bugging the indi-
vidual American citizen. They have to
leave him or her alone or the bank-
ruptcy judge will slap them with a fine
if they do that, because bankruptcy
does stay those kinds of activities. It
stops the lawsuits. All lawsuits are
stopped under the bankruptcy. It is
called a stay. A stay is issued, and the
legal proceedings stop, so a debtor can
take a breather.

Basically, they go into court, if it is
an individual. And the individual has
two choices. He can file, under current
law, under chapter 7. He can say: I am
exempting my homestead. You can’t
take that. And certain of my personal
property, you can’t take that. This is
all the money I have otherwise. This is
all the assets I have. You take that and
divide it up among all those people I
can’t pay. It may be 5 cents on the dol-
lar, 10 cents on the dollar, 50 cents on
the dollar—usually less than 10 cents
on the dollar, or less than 30 cents on
the dollar, anyway—when they do that.

Then they wipe out those debts. They
are forever gone. They signed a con-
tract. They signed agreements. They
got sued. And they got judgments
against them. It is all wiped out; a per-
son does not have to pay.

That goes on in America regularly.
And it is a healthy thing for people
who are in debt so deep that it is not
possible for them to get out. And we af-
firm that.

So over the years bankruptcy law has
been amended and improved. We had a
Bankruptcy Reform Act in 1978, the
last real reform of bankruptcy law in
the United States. At that time, there
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were fewer than 300,000—I think
270,000—bankruptcies a year.

Since 1978, bankruptcies have in-
creased at a steady pace. Now the fil-
ings exceed—well, in 1998 or 1999 it was
1.4 million. It dropped a little last year,
but it is projected to go up again sig-
nificantly this year. So we are talking
about nearly 1.5 million filings this
year. You may say: That is not too
many. We have 250, 260 million people
in America. A lot of them are children,
and a lot of them are in jail, and so on.
You take those numbers down—who is
really eligible—and that is getting to
be a significant number. We do not
think about the fact that it is hap-
pening every year. When you add up 5
years, that is 5, 6, 7 million people who
have filed bankruptcy in a period of 5
years. That becomes a significant por-
tion of the American population. If
they all qualify, then I do not have a
problem with it.

But what has occurred in recent
years is the proliferation—and I think
virtually every city in America has it—
of some sort of promotional bank-
ruptcy mill. For years, lawyers could
not advertise. Some people can still re-
member that day. But now they can.
So you turn on the TV at 11:30 at night
or Saturday afternoon, or pick up the
dime store, corner market shopping
guide, and there are these advertise-
ments: Wipe out your debts. Don’t pay
anybody you owe. Call old Joe, your
friendly lawyer. He will tell you how to
do the deal.

So people call. They are in debt and
having trouble managing their money.
Some of them are in debt because they
could not help it—maybe there were se-
rious injuries, maybe medical causes,
maybe bad business deals, bad judg-
ment. Some of them just cannot man-
age their money. Some of them have
drug problems. Some have alcohol
problems. Some are just unable to
manage and just will not stop spend-
ing.

So they go to the lawyer. And this is
fundamentally what the lawyer tells
them. He says: Now, when you get your
paycheck, you save that money, and
you bring it straight to me—all that
money—and maybe your second check.
As soon as I have $1,500 or $1,000, I will
file your bankruptcy. Don’t pay any of
your other debts. Don’t pay any more
debts. He will say: Use your credit
card. Run up everything you want to
on your credit card. Live off your cred-
it card. Come down here, and we will
file bankruptcy as soon as you get your
money together to pay me. That is
what has happened. That is the kind of
message. They are told this is the right
thing to do. These people in debt are in
trouble. They are hurting. They are
tired of people calling them. It is em-
barrassing their children and their
families. They want it to end. This
seems to be the best way out, so they
do so. The numbers through this pro-
motional activity have been going
through the roof.

A lot of people are troubled by it.
People who are regularly involved in

bankruptcy and see what is happening
are rightly concerned that quite a
number of people are filing who don’t
qualify, who really don’t meet our tra-
ditional standards of someone who can-
not pay all or a part of their debts.

The discussion went on for a number
of years about how to deal with it. A
Federal bankruptcy commission dealt
with it, others have dealt with it, law-
yers groups, experts, and so forth. We
have had, in the Senate and in the
House of Representatives, hearings
that have gone on for over 4 years now.
As a result of those hearings and re-
finements, bankruptcy bills have come
forward. One passed this body 2 years
ago with about 88 votes. The last one
passed with 70 votes. It has passed the
House every year with a veto-proof
margin, strong bipartisan Republican
and Democratic support.

We are dealing with this incredible
surge in bankruptcies and trying to do
it in a way that allows everybody who
previously legitimately wanted to file
bankruptcy, that they could file bank-
ruptcy, by trying to identify those who
don’t qualify and should be contained
in their filing. So this is a fundamental
change in bankruptcy. We adopted
what has come to be called a means
test. It says if you have the means to
pay some or all of your debt, we ought
to set up a plan for you to do so.

In law today, we have two sections. I
mentioned chapter 7, where you go in
and wipe out all your debts. Basically,
the debtor can choose that. He can
choose in which chapter he wants to
go.

There is a another chapter called
chapter 13. In that case, if you file in
chapter 13, all of the lawsuits stop; all
of the phone calls stop. The court sits
down with the debtor and works out a
payment arrangement. They prioritize
the debts to be paid. Some of them are
secured; some are not secured. The
right priorities are all set. Then that
person basically takes his paycheck in
every month. He or she gives it to the
court. He or she keeps enough money
to live on. They give the money to the
court, and they pay out to the debtors
every dime.

Under chapter 13, many people work
through their debts, people with low
incomes and higher incomes. They pay
off all their debts.

In my State of Alabama, I am proud
to say that in the southern district of
Alabama, where I practiced, 50 percent
of the people who filed filed under
chapter 13. They wanted to pay their
debts back. In fact, there are some
good incentives to filing under chapter
13, a lot of good things for a creditor
that I won’t go into here.

They are doing it in Birmingham. In
the northern district of Alabama, I un-
derstand 60 percent file there. I also
understand there are some districts in
New York and other places where less
than 10 percent, maybe even less than
5 percent use chapter 13. Just rou-
tinely, the debtors come in and wipe
out all their debts.

How should we deal with that? After
much thought, it was decided that we
ought to focus this legislation on a rel-
atively small number of people filing
for bankruptcy who have income suffi-
cient to pay back some or all of their
debts. We thought that was a good ap-
proach, and it has been widely received
and voted on by most of the Members
of this body.

Basically, we drew a bright line. We
said: Based on the size of your family
and the income of your family, if you
make below median income, which in
America for a family of four is $50,000,
you will be able to file bankruptcy any
way you want, 7 or 13, just like today.

There is no change for them in that
regard. We believe probably 70, 80, 85
percent of the people who file bank-
ruptcy are below median income, but
for that 20, that 10, that 15 percent who
make above median income—some
make $70, $80, $90, $200,000, $250,000,
some are doctors, some are lawyers,
some have professional incomes, and so
forth—to them we say: We are going to
look at your income. We are going to
look at your earning possibilities. If
you are able to pay back at least 25
percent of that debt over 3 to 5 years,
we are going to put you in chapter 13,
as half the people in my State do any-
way, and we are going to ask you to try
to pay those debts over that period of
time. You will be monitored by the
court.

By the way, this bill says, in a his-
toric step, child support and alimony
will be moved up to the top, to the first
item that will be paid. For 5 years, you
will be under the supervision finan-
cially of a Federal bankruptcy judge,
and you will pay your alimony. You
will pay your child support on time. As
a matter of fact, the judge will order a
repayment of past due alimony and
child support under court supervision.

I thought that ought to greatly
please most people in America. It deals
only with the abusive cases. It con-
fronts the problem we are seeing in
bankruptcy. Maybe somewhat fewer
people will file if they don’t think they
can get away with ripping off the aver-
age taxpayer, citizen.

They say: These credit card compa-
nies, these are evil companies. They go
out and actually lend people money.
They are not citizens, they are cor-
porations. They are evil. They are al-
ways trying to cheat you, and we don’t
need to pay them. They care about this
bill. Therefore, the bill is no good.

That is silly. That is not right. The
first principle of economics, which a
lot of people in this body apparently
don’t know or forgot, is there is no
such thing as a free lunch. Somebody is
going to pay this debt if you don’t pay
it. Somebody is going to eat that loss.
If it is a bank or a credit card com-
pany, they have computers. They fig-
ure it out. They start seeing greater
losses. What do they do? They have to
raise the interest rate on all of us.

Experts have studied this; econo-
mists have studied it. They have con-
cluded that the average debt-paying
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American citizen who pays his bills is
annually imposed a bankruptcy cost of
$450. That is about $40 a month they
are having to pay every month because
other people in this country don’t pay
their debts.

They say: Well, maybe it was because
they had a high medical bill. There-
fore, we don’t want them to pay their
hospital bill. Heaven knows, they
should not pay the doctor and the hos-
pital who treated them and helped
them get well. This bill is oppressive
because it would suggest that people
ought to pay their hospital bill if they
can.

Basically, that is what the argument
is. If you are making below median in-
come, lower than median income in
America, then you can file, just as you
always did, and you can wipe out your
bills to the hospital, to any other peo-
ple that you owe, including your book-
ie, I guess—wipe that all out. But if
you are making above median income,
and the judge finds you are able, only
if he finds you are able to pay 25 per-
cent of what you owe to the hospital
over a period of 3 to 5 years, he can
order a payment plan that requires you
to pay that 25 percent. And he will
allow you every month to have suffi-
cient funds to live on, in the court’s
judgment.

Well, I don’t think this is oppressive.
This is a reform. This is a piece of leg-
islation that deals with a fundamental
question. I was asked by a young re-
porter yesterday afternoon, while
doing a piece for one of the TV shows,
‘‘Do you think this is a moral ques-
tion?’’ I said, ‘‘I absolutely think it is
a moral question.’’

What we do here when we establish
law, as our Founding Fathers always
knew, and I think we are forgetting, is
that we are setting public policy that
guides and shapes American values.
What we say you must do and what we
say you don’t have to do shapes opin-
ions and values.

So I think it is a bad suggestion, an
unhealthy value to promote, that a
person who can pay a substantial por-
tion of his or her debt can just walk
away from it—not pay the hospital, for
example.

I have visited 20 hospitals in my
home State this year. They have a bad
debt section that they write off regu-
larly. They are not expecting any
great, huge surge of benefits from this
bill. But why should you not pay the
hospital if you can pay a portion of it?
What is bad about them? Is that not a
good institution that ought to be val-
ued? Who else is going to pay for the
hospital if the person who is using it
doesn’t pay?

Well, they say: Maybe you didn’t
have health care insurance. If you
make above the median income, you
ought to have health care insurance.
Maybe somebody who is struggling to
get by every day, who would be below
median income, is not able to take out
health care insurance. If you are mak-
ing above median income, you need to

have some health insurance. Why
should a person who is not responsible,
making above median income, who
didn’t have health insurance—why
should they be able to stiff the hospital
when the ‘‘honest Joe’’ and his family,
who are making below median income,
takes out his health insurance every
month and pays it and makes sure his
hospital is paid if he and his family go
there?

I think it is a moral question. I think
we need to set a public policy that
says, yes, we validate the great privi-
lege of American law—and that has
really been increased in recent years—
that allows a person to wipe out their
debts and start over again. We validate
that. We do not object to that. We have
tried to create a bill that does just
that. But we also say that if you have
a higher than average income and you
can pay some of those debts, we want
to set up a system where you pay them.

I believe this is a fair approach, a
balanced approach, a generous ap-
proach. And the legislation has quite a
number of factors in it that cut down
on fraud and abuse. We raise up the
protections for women and children, as
I said. We have tightened up the lan-
guage on the bill to reaffirm a debt
from a person who maybe wants to
keep his car, or a washing machine,
and they can come in and negotiate
with them. We can put extra protec-
tions in before they can reaffirm a debt
after bankruptcy and want to keep
something, so that the creditors are
protected.

We put in another amendment that
people have asked for. I think, in gen-
eral, I will challenge people to tell me
what it is about this bill that is pre-
cisely unfair to anybody. If we want to
talk about the means test, we will talk
about that. That is the real change, the
only thing that really happens here of
significance.

We have made a number of other im-
provements to reduce abuses and prob-
lems with the bill and the processing of
cases in bankruptcy, which I think ev-
erybody would support.

We have had a lot of amendments. If
anybody listens carefully, they will
find they are not focusing primarily on
the improvement of bankruptcy law
and the administration of assets in a
bankruptcy court. They are focused on
rules for credit cards or bank lending
rules, all of which are not in the juris-
diction of the Judiciary Committee.
They are in the jurisdiction of the
Banking Committee. Periodically, that
kind of legislation comes forward. We
will have amendments that touch on
issues outside the bill, but, for the
most part, we are right on.

We had a vote on homestead. The
homestead law in this bill eliminated
quite a number of abuses. The home-
stead law basically said that States
could set their own standard for how
much you could protect in your home.
If you file bankruptcy, each State has
a homestead limit—some as low as
$5,000; some are unlimited. So in cer-

tain States you can buy a home and
put $2 million into your home, and
when you file bankruptcy, you get to
keep your home.

I never thought that was a good idea.
I voted to eliminate that. Some State
laws have unlimited assets, and some
Senators wanted to keep that. They
fought us and fought us and fought us.
Frankly, after being a cosponsor with
Senator KOHL on a limit of $100,000,
which we passed, we went along with a
compromise that we reached that re-
stricted homesteads, but not as much
as I would like.

We just voted this morning to go
back to the $100,000 limit. The vote was
here. I voted, as I agreed to last time,
for the compromise. But I certainly am
happy with that public policy. I hope
the Senators who lost on that vote will
see just how strong this body cares
about it and will realize they are not
really benefiting, and the citizens of
their States are not benefiting by al-
lowing a millionaire to keep a million
dollars in his home and not pay the gas
station or local hospital or bank.

So those are the kinds of things that
have occurred. The complaints here are
either about issues outside of the re-
form of bankruptcy court law or it is a
matter in which we have it go.

I think we have done well. I salute
Senator HATCH, the chairman of the
Judiciary Committee, for his steadfast
leadership, and Senator GRASSLEY, who
formerly chaired the Courts and Ad-
ministration Subcommittee, which I
am honored now to chair, when this
bill came out of his subcommittee. He
battled steadfastly to bring this bill up
for a vote. I believe we will be able to
do that today.

I am quite confident we will have an
overwhelming vote for one of the most
historic reforms that we can imagine.
It will improve the operation of bank-
ruptcy courts, I am confident. If we
made any errors in it, I am willing to
listen to that and make further amend-
ments, if needed.

I thank the Chair and yield the floor.
Mr. REID. Mr. President, I suggest

the absence of a quorum.
The PRESIDING OFFICER. The

clerk will call the roll.
The assistant legislative clerk pro-

ceeded to call the roll.
Mr. SESSIONS. Mr. President, I ask

unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. SESSIONS. Mr. President, on the
Leahy amendment, I will make a few
comments. It includes the spouse’s in-
come in a bankruptcy.

The PRESIDING OFFICER. The
Chair notifies the Senator there is an
order for a vote to occur at this time.

Mr. LEAHY. I ask unanimous con-
sent the Senator from Alabama be al-
lowed to proceed for 1 minute and then
I be allowed to proceed for 1 minute.

The PRESIDING OFFICER. Is there
objection?

Mr. REID. I have no objection, but
reserving the right to object, it is my
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understanding that, regarding the pre-
vious order entered, we are going to
change the order in which the votes
take place; is that right?

Mr. SESSIONS. I was going to make
a change in the order according to the
agreement that has been reached.

Mr. REID. I withdraw my objection.
The PRESIDING OFFICER. Without

objection, it is so ordered.
The Senator from Alabama.
Mr. SESSIONS. I believe the Senator

from Delaware has a request.
Mr. CARPER. I ask unanimous con-

sent to speak for 1 minute to engage in
a colloquy with Mr. LEAHY and Mr.
SESSIONS.

Mr. LEAHY. Reserving the right to
object, and I will not object, if the Sen-
ator from Delaware amends that to
also add 1 minute for the Senator from
Vermont.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The Senator from Alabama.
Mr. SESSIONS. Mr. President, this

would be an amendment on the surface
that appears to be good. However, I am
of the firm opinion that it would be un-
wise and cause a very difficult problem
with filing for bankruptcy. Under the
present law, the median income is de-
termined by household size which in-
cludes a spouse when married and liv-
ing together. Yet a debtor filing singly
will be tested based on his or her in-
come only and not based on the income
of the spouse as well.

Under the current bill, for a debtor
who is married but has been abandoned
by her spouse, that will be corrected.
She will be tested under the means test
from her income. If she is abandoned,
her expenses will exceed her income
and she will not be prevented from fil-
ing under chapter 7.

However, the ability of couples to
maneuver income——

The PRESIDING OFFICER. The Sen-
ator from Alabama has used his 1
minute.

Mr. SESSIONS. I thank the Chair.
Mr. LEAHY. Mr. President, I believe

we are dealing with a bill with a draft-
ing error and I am trying to correct it.
For example, in the bill before the Sen-
ate, a battered spouse who flees the
home with children can be denied
bankruptcy relief regardless of cir-
cumstances because the bill would
count her husband’s income, as well,
even though she did not receive any
money from him.

Without the Leahy amendment, it is
hard to imagine a more antiwoman,
antichild, or antifamily result. My
amendment would not allow separated
spouses to somehow shield assets when
they file for bankruptcy because the
bill already counts income of the debt-
or from all sources. That is why my
amendment is supported by virtually
every group in the country that has ad-
vocated for battered women and bat-
tered spouses. They say, we support
this effort to correct this oversight
which ‘‘if left unrepaired would create
a severe injustice to many women,

children, and families across the coun-
try.’’

The PRESIDING OFFICER. The Sen-
ator from Delaware.

Mr. CARPER. The amendment of-
fered by Senator LEAHY is a good
amendment and he has pointed to a
problem with the bill, I think uninten-
tional.

This is the situation we face: We
have a husband and a wife and they are
living separately, maybe at the end of
their marriage, and the wife wants to
file for bankruptcy. The income of her
spouse will be imputed, regardless of
whether or not that spouse is providing
any kind of support at all.

As a result, in most cases the wife
would not be able to file chapter 7 and
enjoy the benefit of safe harbor. Mr.
LEAHY would have us fix that. That is
a good thing.

Unfortunately, the problem that
flows out of the amendment is that in
some cases that husband really is pro-
viding support for that spouse. It is im-
portant we find that out; that we not
create a situation, unwittingly, where
fraud could prevail and where that hus-
band, in most cases, is supporting the
wife and supporting the family and
does not acknowledge as much. There
is a simple way to fix it, and I hope in
conference Senator LEAHY and others
will find that appropriate fix.

Mr. LEAHY. Mr. President, I thank
my friend from Delaware, but I note
my amendment does not allow a sepa-
rated spouse to somehow shield assets
because the bill already counts income
of the debtors from all sources.

The definition of ‘‘current monthly
income’’ on page 18, lines 4 to 21, of the
bill includes income from all sources.
So if a battered spouse or anybody else
conceal income on a bankruptcy sched-
ule, that is a Federal crime.

What I do not want is a battered wife
who is getting no income from a sepa-
rated spouse to suddenly, if she is out
there trying to put her financial situa-
tion in order, to have to consider the
income of a spouse from whom she is
getting no income.

I ask unanimous consent a letter
from the American Academy of Mat-
rimonial Lawyers, on behalf of a num-
ber of organizations, be printed in the
RECORD.

There being no objection, the letter
was ordered to be printed in the
RECORD, as follows:

AMERICAN ACADEMY OF
MATRIMONIAL LAWYERS,
Chicago, IL, March 15, 2001.

Hon. PATRICK LEAHY,
Ranking Minority Member, Committee on the

Judiciary, Russell Senate Office Building,
Washington, DC.

DEAR SENATOR LEAHY: I write in strong
support of your ‘‘separated spouse’’ amend-
ment to the pending means test provisions of
the bankruptcy bill not being considered by
the Senate.

I assume the current language in the bill is
the result of an unintentional drafting error.
If left uncorrected, the existing language
will be draconian in its application to all
single parents with children who do not have
the benefit of any spousal income. It will

particularly jeopardize a battered spouse
who flees her home with her children. This
debtor could be denied bankruptcy relief re-
gardless of her circumstances because the
bill would count her husband’s income as
well, even if she did not receive any money
from him.

The current language would impute to a
single parent debtor, for purposes of a means
test, the income of a separated spouse irre-
spective of whether the absentee spouse ac-
tually contributes any income to the house-
hold.

There can be no justification that single
parents with children should suffer unduly in
the bankruptcy process because false and in-
flated income of an absentee spouse is cred-
ited to debtor spouse. I support your laud-
able effort to correct this oversight, which if
left unrepaired, would create a severe injus-
tice to many women, children and families
across the country.

Respectfully yours,
CHARLES C. SHAINBERG.

Mr. SESSIONS. Mr. President, will
the Senator yield for a question?

Mr. LEAHY. I don’t think I have
time left.

The PRESIDING OFFICER. The Sen-
ator’s minute has expired.

The Senator from Alabama.
Mr. SESSIONS. Mr. President, I

think we can fix this.
I ask unanimous consent the votes

now commence under the previous
order, with the vote relative to the
Boxer amendment being postponed, to
occur at the end of the voting se-
quence, and the Leahy amendment
being first in the sequence.

Mr. REID. No objection.
The PRESIDING OFFICER. Without

objection, it is so ordered.
Mr. SESSIONS. I thank the Chair.

VOTE ON AMENDMENT NO. 19

The PRESIDING OFFICER. The
question is on agreeing to amendment
No. 19.

Mr. LEAHY. Have the yeas and nays
been ordered, Mr. President?

The PRESIDING OFFICER. The yeas
and nays have been ordered.

The clerk will call the roll.
The assistant legislative clerk called

the roll.
Mr. FITZGERALD (when his name

was called). Present.
The result was announced—yeas 56,

nays 43, as follows:
[Rollcall Vote No. 32 Leg.]

YEAS—56

Akaka
Baucus
Bayh
Biden
Bingaman
Boxer
Breaux
Byrd
Cantwell
Carnahan
Carper
Chafee
Cleland
Clinton
Collins
Conrad
Corzine
Daschle
Dayton

Dodd
Dorgan
Durbin
Edwards
Ensign
Feingold
Feinstein
Graham
Harkin
Hollings
Inouye
Jeffords
Johnson
Kennedy
Kerry
Kohl
Landrieu
Leahy
Levin

Lieberman
Lincoln
Mikulski
Murray
Nelson (FL)
Nelson (NE)
Reed
Reid
Rockefeller
Sarbanes
Schumer
Snowe
Specter
Stabenow
Stevens
Torricelli
Wellstone
Wyden

NAYS—43

Allard
Allen

Bennett
Bond

Brownback
Bunning
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Burns
Campbell
Cochran
Craig
Crapo
DeWine
Domenici
Enzi
Frist
Gramm
Grassley
Gregg
Hagel

Hatch
Helms
Hutchinson
Hutchison
Inhofe
Kyl
Lott
Lugar
McCain
McConnell
Miller
Murkowski
Nickles

Roberts
Santorum
Sessions
Shelby
Smith (NH)
Smith (OR)
Thomas
Thompson
Thurmond
Voinovich
Warner

ANSWERED ‘‘PRESENT’’—1

Fitzgerald

The amendment (No. 19) was agreed
to.

Mr. LEAHY. Mr. President, I move to
reconsider the vote.

Mr. CONRAD. I move to lay that mo-
tion on the table.

The motion to lay on the table was
agreed to.

AMENDMENTS NOS. 70, 71, AND 73

The PRESIDING OFFICER. The
question is on agreeing to amendment
No. 70 offered by Mr. WELLSTONE of
Minnesota.

The Senator from Minnesota.
Mr. WELLSTONE. Mr. President, I

have 1 minute; is that correct?
The PRESIDING OFFICER. The Sen-

ator is correct.
Mr. WELLSTONE. Would it be help-

ful, I say to the Senator from Utah and
the Senator from Vermont, if I did a
quick summary of each one of the
amendments right now, one right after
the other?

Mr. LEAHY. Mr. President, there is
so much noise. I know the Senator
from Minnesota is addressing us. I
couldn’t hear him.

Mr. WELLSTONE. I asked my col-
leagues, if they want me to, I could do
quick summaries of each one of these
amendments. They can respond and
then we can vote one after another, if
that would expedite the process.

Mr. HATCH. That is fine with me.
The PRESIDING OFFICER. The Sen-

ator may proceed for 3 minutes.
Mr. WELLSTONE. Amendment No.

70, the first amendment, fixes the
means test so that it looks at present
and future income, not over the past 6
months. If someone has been laid off
work just yesterday and you look at
their income over the past 6 months,
that is not a very accurate way of de-
termining whether or not they can file
for chapter 7 or how they can rebuild
their lives. So this means test now in
the bill is unfair. This is a very impor-
tant correction.

Amendment No. 71 strikes the 5-year
waiting period for a new chapter 13 fil-
ing. I thought colleagues wanted people
to go chapter 13. You have an elderly
person, a major medical bill puts them
under. They file for chapter 13 under
existing law. If it happens a year from
now, they can file for chapter 13 again.
With this bill, they can’t file chapter 13
for 5 more years. This is especially dis-
criminatory against elderly people who
are struggling with medical illness.

Finally, amendment No. 73, a safe
harbor for folks who file because of job
losses as a result of unfair foreign

trade. What I am saying is, there are
many egregious loopholes that will
make it hard for people to get the re-
lief they need. At the very minimum, if
you have people in your State who
have lost their jobs because of unfair
competition, because of unfair trade
competition, at the very minimum,
they ought to be exempt from these
very harsh provisions. Many of us come
from States where there are industrial
workers. At the very minimum, we
ought to be there for them.

The PRESIDING OFFICER. The Sen-
ator from Utah.

Mr. HATCH. How much time do we
have?

The PRESIDING OFFICER. The Sen-
ator has 3 minutes.

Mr. HATCH. How much time re-
mains? Did the Senator from Min-
nesota use all his time?

Mr. WELLSTONE. Do I have time re-
maining?

The PRESIDING OFFICER. One
minute 4 seconds.

Mr. WELLSTONE. Did my colleague
from New Mexico need this minute and
a half?

Mr. DOMENICI. I would like to use
half of it, if the Senator would give it
to me, and I would ask the permission
of the Senate to use the time for some-
thing else.

Mr. WELLSTONE. That would be
fine.

Mr. DOMENICI. I so request.
The PRESIDING OFFICER. Without

objection, it is so ordered.
(The remarks of Mr. DOMENICI per-

taining to the introduction of S. 543 are
printed in today’s RECORD under
‘‘Statements on Introduced Bills and
Joint Resolutions.’’)

Mr. HATCH. Has the time of the Sen-
ator from Minnesota expired?

The PRESIDING OFFICER. Yes.
Mr. HATCH. Mr. President, I will be

short. I know these amendments are
well intentioned, but they are terrible
amendments.

The first amendment allows dis-
honest debtors to shield legitimate in-
come from the court. The amendment
creates a significant new loophole for
debtors to exploit. The amendment
would create an inaccurate picture of
even an honest debtor’s income by lim-
iting the time period over which the in-
come was measured. The legislation al-
ready allows the court to make adjust-
ments to a debtor’s income if necessary
and, if necessary, to do justice. That
amendment should be defeated.

The second amendment will allow
debtors to game the bankruptcy sys-
tem by repeatedly filing in chapter 13.
By striking the 5-year waiting period,
the amendment encourages abusive re-
peat filings one right after the other. I
hope our colleagues will vote that
down.

The third amendment would jeop-
ardize bankruptcy reform by com-
pletely exempting debtors who lose
their jobs because of trade imports
from the provisions of the bill. Under
the bill’s means test, an unemployed

worker would still be able to discharge
all of his or her debts under chapter 7.
This amendment, however, would ex-
empt debtors from the alimony, child
support, and other important protec-
tions provided by this bill. I worked
long and hard for that, and I think al-
most everybody in this body wants it. I
can’t imagine anybody voting for that
amendment, but I know it is well in-
tentioned. We will leave it at that.

I yield back the remainder of my
time.

VOTE ON AMENDMENT NO. 70

The PRESIDING OFFICER. The
question is on agreeing to amendment
No. 70.

Mr. HATCH. Mr. President, I ask for
the yeas and nays.

The PRESIDING OFFICER. Is there a
sufficient second?

There appears to be. The clerk will
call the roll.

The legislative clerk called the roll.
Mr. FITZGERALD (when his name

was called). Present.
The result was announced—yeas 22,

nays 77, as follows:
[Rollcall Vote No. 33 Leg.]

YEAS—22

Akaka
Boxer
Carnahan
Clinton
Corzine
Daschle
Dayton
Dodd

Durbin
Feingold
Feinstein
Inouye
Kennedy
Kerry
Leahy
Levin

Murray
Nelson (FL)
Reed
Rockefeller
Sarbanes
Wellstone

NAYS—77

Allard
Allen
Baucus
Bayh
Bennett
Biden
Bingaman
Bond
Breaux
Brownback
Bunning
Burns
Byrd
Campbell
Cantwell
Carper
Chafee
Cleland
Cochran
Collins
Conrad
Craig
Crapo
DeWine
Domenici
Dorgan

Edwards
Ensign
Enzi
Frist
Graham
Gramm
Grassley
Gregg
Hagel
Harkin
Hatch
Helms
Hollings
Hutchinson
Hutchison
Inhofe
Jeffords
Johnson
Kohl
Kyl
Landrieu
Lieberman
Lincoln
Lott
Lugar
McCain

McConnell
Mikulski
Miller
Murkowski
Nelson (NE)
Nickles
Reid
Roberts
Santorum
Schumer
Sessions
Shelby
Smith (NH)
Smith (OR)
Snowe
Specter
Stabenow
Stevens
Thomas
Thompson
Thurmond
Torricelli
Voinovich
Warner
Wyden

ANSWERED ‘‘PRESENT’’—1

Fitzgerald

The amendment (No. 70) was rejected.
Mr. COCHRAN. Mr. President, I move

to reconsider the vote by which the
amendment was agreed to.

Mr. WELLSTONE. I move to lay that
motion on the table.

The motion to lay on the table was
agreed to.

VOTE ON AMENDMENT NO. 71

The PRESIDING OFFICER. The
question is on agreeing to the amend-
ment numbered 71 offered by Mr.
WELLSTONE.

Mr. WELLSTONE. I ask for the yeas
and nays.

The PRESIDING OFFICER. Is there a
sufficient second?
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There is a sufficient second.
The clerk will call the roll.
The assistant legislative clerk called

the roll.
Mr. FITZGERALD (when his name

was called). Present.
The result was announced—yeas 36,

nays 63, as follows:
[Rollcall Vote No. 34 Leg.]

YEAS—36

Akaka
Bayh
Boxer
Cantwell
Clinton
Conrad
Corzine
Daschle
Dayton
Dodd
Dorgan
Durbin

Edwards
Feingold
Graham
Harkin
Hollings
Inouye
Jeffords
Kennedy
Kerry
Kohl
Landrieu
Leahy

Levin
Lieberman
Lincoln
Mikulski
Murray
Reed
Reid
Rockefeller
Sarbanes
Schumer
Wellstone
Wyden

NAYS—63

Allard
Allen
Baucus
Bennett
Biden
Bingaman
Bond
Breaux
Brownback
Bunning
Burns
Byrd
Campbell
Carnahan
Carper
Chafee
Cleland
Cochran
Collins
Craig
Crapo

DeWine
Domenici
Ensign
Enzi
Feinstein
Frist
Gramm
Grassley
Gregg
Hagel
Hatch
Helms
Hutchinson
Hutchison
Inhofe
Johnson
Kyl
Lott
Lugar
McCain
McConnell

Miller
Murkowski
Nelson (FL)
Nelson (NE)
Nickles
Roberts
Santorum
Sessions
Shelby
Smith (NH)
Smith (OR)
Snowe
Specter
Stabenow
Stevens
Thomas
Thompson
Thurmond
Torricelli
Voinovich
Warner

ANSWERED ‘‘PRESENT’’—1

Fitzgerald

The amendment (No. 71) was rejected.
Mr. LEAHY. Mr. President, I move to

reconsider the vote.
Mr. REID. I move to lay that motion

on the table.
The motion to lay on the table was

agreed to.
AMENDMENT NO. 73, WITHDRAWN

Mr. WELLSTONE. Mr. President, I
ask unanimous consent that the next
amendment be withdrawn. I will be
back with this amendment, but I want
to move things along for a little while.

The PRESIDING OFFICER. Is there
objection?

Without objection, it is so ordered.
The amendment (No. 73) was with-

drawn.
Mr. REID. Mr. President, I suggest

the absence of a quorum.
The PRESIDING OFFICER. The

clerk will call the roll.
The legislative clerk proceeded to

call the roll.
Mrs. BOXER. Mr. President, I ask

unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER (Mr.
SMITH of Oregon). Without objection, it
is so ordered.

AMENDMENT NO. 42, AS MODIFIED

Mrs. BOXER. Mr. President, I ask
unanimous consent to modify my
amendment No. 42. It has been cleared
on all sides. I send the modification to
the desk at this time.

The PRESIDING OFFICER. Is there
objection to the modification?

Without objection, it is so ordered.
Mr. HATCH. Reserving the right to

object, do we have a copy of that?
Mrs. BOXER. We showed it to the

Senator’s staff.
Mr. HATCH. I don’t think we will ob-

ject. It is OK. I withdraw my reserva-
tion.

The PRESIDING OFFICER. Without
objection, the amendment is so modi-
fied.

The amendment, as modified, is as
follows:

On page 147, line 3, strike ‘‘$250’’ and insert
‘‘750’’.

Mrs. BOXER. Mr. President, I thank
Senator BIDEN, Senator HATCH, and
Senator CLINTON, who worked so hard
with me on this issue. I thank Senator
PHIL GRAMM as well. What we do is
simply say that the definition of a lux-
ury item will be raised from $250 cumu-
lative to $750. Frankly, I don’t think
that is high enough, but it certainly
moves us in the right direction. I hate
to think that people who accumulate
$250 on a credit card 90 days before
bankruptcy will be assumed to be a bad
person and committing fraud. I think
this is a step in the right direction. I
appreciate it.

I also thank Senator HATCH and Sen-
ator LEAHY on the other issue that
they have agreed to place into the
managers’ amendment: My amendment
to ensure that public education ex-
penses are protected in bankruptcy as
well as private education expenses. I
am very pleased that would be in the
managers’ amendment.

I will not ask for a rollcall vote but
a voice vote on my amendment, as
modified.

The PRESIDING OFFICER. Does the
Senator from Utah yield back time?

Mr. HATCH. I am happy to accept
this amendment and modification. I
yield back whatever time we have.

The PRESIDING OFFICER. The
question is on agreeing to amendment
No. 42, as modified.

The amendment (No. 42), as modified,
was agreed to.

Mrs. BOXER. Mr. President, I move
to reconsider the vote.

Mr. LEAHY. I move to lay that mo-
tion on the table.

The motion to lay on the table was
agreed to.

AMENDMENT NO. 105

The PRESIDING OFFICER. The Sen-
ator from Vermont.

Mr. LEAHY. Mr. President, a number
of Senators have been discussing the
issue of, for want of a better word, the
cramdown issue. I ask unanimous con-
sent that it be in order, notwith-
standing cloture, to send to the desk
an amendment related to the so-called
cramdown issue, and that it be consid-
ered.

The PRESIDING OFFICER. Without
objection, it is so ordered. The clerk
will report the amendment.

The legislative clerk read as follows:
The Senator from Vermont [Mr. LEAHY]

proposes an amendment numbered 105.

Mr. LEAHY. Mr. President, I ask
unanimous consent that reading of the
amendment be dispensed with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The amendment is as follows:
(Purpose: To change the period for no

cramdown of debt secured by an auto-
mobile from 5 years to 3 years)
On page 138, line 19, strike ‘‘5-year’’, and

insert ‘‘3-year’’.

Mr. LEAHY. Mr. President, I urge
adoption of the amendment.

The PRESIDING OFFICER. Is there
further debate on the amendment? The
question is agreeing to amendment No.
105.

The amendment (No. 105) was agreed
to.

Mr. LEAHY. Mr. President, I move to
reconsider the vote.

Mr. REID. I move to lay that motion
on the table.

The motion to lay on the table was
agreed to.

Mr. REID. Mr. President, I suggest
the absence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The legislative clerk proceeded to
call the roll.

Mr. REID. Mr. President, I ask unan-
imous consent that the order for the
quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. REID. I further ask unanimous
consent that the Senator from New
Jersey be recognized for up to 15 min-
utes.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. TORRICELLI. Mr. President, I
thank the distinguished Senator from
Nevada for yielding the time.

For more than 4 years, this body has
considered the need for comprehensive
bankruptcy reform. I have been very
proud in each of those years to work
with Senator HATCH and Senator
GRASSLEY in accommodating the needs
of individual Senators in fashioning
what I think is a fair and balanced ap-
proach.

I am certainly grateful to each of
them, as well as Senator BIDEN, Sen-
ator SESSIONS, and Senator LEAHY, for
what I think has been an extraordinary
and a very balanced approach on in-
credibly complicated legislation that
has accommodated so many individual
Senators.

We are now approaching the end of
this very long and detailed debate. I
think it is worth noting, as we ap-
proach a final vote, that the legislation
before the Senate has not only been
considered for many years but has re-
ceived extraordinarily broad and deep
support in the Congress. Indeed, very
similar legislation passed the House of
Representatives 2 weeks ago on a bi-
partisan basis with more than 300
votes.

That legislation provided an impor-
tant change to what is, by any reason-
able assessment, a very flawed bank-
ruptcy system. Indeed, the best evi-
dence of the need for this reform is
that in 1998 alone, in the midst of one
of the greatest economic expansions in
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American history, nearly 1.5 million
Americans sought bankruptcy protec-
tion. This is a staggering 350-percent
increase since 1980.

Indeed, while the filings may have
been reduced slightly in 1999, they are
still far too high. It is estimated that
70 percent of filings were made in chap-
ter 7, allowing a debtor to obtain relief
from almost all of their unsecured
debts. Conversely, only 30 percent of
petitions filed were under chapter 13,
which requires a repayment plan. This
is the heart of the problem. People
with an ability to repay some debts are
repaying almost no debts because cur-
rent bankruptcy law allows them to
choose, totally escaping responsibility.

The Department of Justice estimated
that 182,000 people last year could have
repaid some of these debts and didn’t.
The question has come to the floor of
the Senate, these 182,000 people, rep-
resenting some $4 billion that could
have been repaid but escaped repay-
ment, what this means in public policy.
Members of the Senate appropriately
have raised questions about the impact
on families, on poor people, on middle-
income people, and on small busi-
nesses. Each of us has an obligation to
ensure people meet their responsibil-
ities, that we are not ending the oppor-
tunities for people who want, need, and
deserve a second chance in American
life.

To our credit, in our system we have
allowed people who often, through no
fault of their own, face bankruptcy to
get another chance. We have been par-
ticularly sensitive to the poor, that
those who have been disadvantaged or
face tragedy in their lives are given a
chance to reorganize their lives, to
start over, through the protection of
bankruptcy. It is important that every
Member of the Senate know that this
bankruptcy bill was rewritten to be
sensitive to these needs, and more.

It has been argued on the Senate
floor that these protections would help
large American companies—credit card
companies, banks, large retailers—who
sometimes now are left with the price
of inappropriate bankruptcies. It may
help their interests. But how about the
small retailer or the consumer who ul-
timately pays for inappropriate bank-
ruptcies? How about the small busi-
ness—the contractor, the subcon-
tractor—that is left to absorb the cost
of these inappropriate bankruptcies? It
happens every day. As when one person
or business inappropriately files for
bankruptcy, though they could pay the
bills and escape their obligation, that
cost is passed along, not only to the
consumer who pays more for every-
thing in every store through every
product but the subcontractors, the
mom-and-pop businesses that are some-
times forced out of business by abuse of
the bankruptcy law.

I believe this reform and these
changes protect them as well. But even
so, if we did so while still victimizing
the single mother or the child or child
support, it wouldn’t be worth doing. In-

deed, I would be here opposing the bill
rather than fighting for it.

That is not what we did. This bill
protects the American family, the vul-
nerable child, the single mother. Under
current bankruptcy law, a single par-
ent and the child are seventh in line
behind the Government, accountants,
rent, storage, and tax claims. Under
this bill, a mother and child seeking
money in bankruptcy stand behind no
one. They are first in line in claiming
assets in any bankruptcy.

Second, the question has been
brought to the Senate, How about
those who are poor and seek protection
in bankruptcy? Are they jeopardized if
they are not single mothers or not chil-
dren who, through no fault of their
own, find themselves in bankruptcy?

This bill provides a waiver so any
judge can use discretion to ensure any
citizen who needs bankruptcy protec-
tion because of extraordinary or ex-
tenuating circumstances, who is other-
wise not eligible, can and will get it.

Finally, the question has been raised
on the Senate floor: Is it not true that
all the fault of bankruptcy is not with
the individual, it is sometimes with un-
scrupulous, unnecessary, even uncon-
scionable credit solicitations? I cannot
tell the Senate that in every way this
bill provides all the consumer protec-
tion I think it should have. Rarely in
the Senate do we get to vote on perfect
legislation as envisioned by any Mem-
ber. The question is, as in protection
for women and children, Is it better
than current law? Unquestionably, the
answer is yes.

There are 3.5 billion solicitations for
credit cards in America every year, 41
mailings for every man, woman, and
child in the country. The issue before
the Senate is, If this bill is passed, is
the consumer better protected than
under current law?

Under this bill, we will require the
prominent disclosure of the impact of
making only minimum payments every
month so every consumer knows.
Every consumer today does not know.

It will require the disclosure of late
fees, what they will be, and when they
will be imposed. That is not required
under current law.

It will require disclosure of the date
under which introductory or teaser
rates will expire, as well as what the
permanent rate will be after that time.
That is not required under current law.

I do not say this will provide perfect
consumer protection but it is better
consumer protection.

So in all these ways we have taken a
difficult situation, recognizing the re-
ality of abuse of bankruptcy laws, and
provided a more fair bill, with access to
the courts, protecting the most vulner-
able with meaningful consumer protec-
tion. For all those reasons I ask Mem-
bers of the Senate who on several occa-
sions previously have voted for this bill
to do so again, recognizing the balance
we have tried to reach in one of the
most extraordinarily complex pieces of
legislation in which I have ever been

involved, and that we follow our 300
colleagues in the House, vote for this
legislation, get it to the President in
the belief that he will sign bankruptcy
reform and will provide these added
protections for American businesses,
large and small, and for American con-
sumers.

With all the costs being imposed on
American businesses in difficult and
competitive times, one of the costs
that should not be imposed is unfair
and unreasonable petitions for bank-
ruptcy from people and businesses that
have the ability to repay these debts.

At long last, after all these years,
having spoken on this floor more times
than I care to remember for bank-
ruptcy reform, this is my last speech.
The Senate is nearing its last action. It
is time to vote for the bill and imple-
ment bankruptcy reform. I yield the
floor.

Mr. REID. Mr. President, I suggest
the absence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.

Mr. REID. Mr. President, I ask unan-
imous consent the order for the
quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. REID. Mr. President, I ask unan-
imous consent the Senator from Dela-
ware be recognized. We are trying to
work out a unanimous consent agree-
ment here. He will yield to us at such
time as that is ready to go.

The PRESIDING OFFICER. The Sen-
ator from Delaware.

Mr. CARPER. Mr. President, I thank
Senator REID. As we come to a conclu-
sion on this bill, I just ask a couple of
rhetorical questions I want us to con-
sider. One of those is, do we believe as
a people—not just as a Senate but as a
people—that those in our country who
incur substantial debt, in many cases
through no fault of their own, should
be able to gain access to help, to the
forgiveness that can be found in a
bankruptcy court? I think most of us
would say, yes, they ought to have that
right.

If we ask the second question: If
someone filing for bankruptcy has the
ability to repay a portion of their
debts, should we expect that of them? I
think most of us in this Chamber and
across the country would agree, if they
have the ability to repay a portion of
their debts, they ought to do that.

Those are really the easy questions.
The harder question in this debate is
how do you determine who has the
ability to repay a portion of their
debts? In some cases, we give to a
bankruptcy judge the discretion to
make those decisions. In the legisla-
tion before us today, that we will vote
on in a short while for final passage, we
go a step beyond that. It is a good step.

What we do is provide, in essence, a
safe harbor for those who really do not
have a whole lot of money in the first
place, so they can gain access to file
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under chapter 7 and not have to go
through an extended process of dem-
onstrating a need or lack of means.

The way it works is pretty simple. I
will discuss it again. I want to reit-
erate it.

Those families whose income is below
100 percent of family median income—
that is about $46,000 in Delaware for a
family of four; in Alabama it might be
$33,000; in Connecticut it might be
$50,000—have a safe harbor. They can
go right to chapter 7 and file. That is
pretty much the ball game.

For those whose income is between
100 percent of median income and 150
percent of median income, they have
the option to get an expedited review,
and in all likelihood will go ahead and
file under chapter 7 as well.

For those people who have extenu-
ating circumstances, and they don’t
meet either the test of safe harbor, the
test of 100 percent or 150 percent of me-
dian family income, or they have extra
medical expenses, those can be taken
into account. If they have extra ex-
penses for educational needs, those can
become extenuating circumstances.
For people who have seen a marriage
end or for people who have lost their
jobs, those can be extenuating cir-
cumstances and be accounted for by a
bankruptcy judge who is given discre-
tion to decide whether or not a person
can then go ahead and file under chap-
ter 7.

There is another very important
change in the bill. I would like to share
a letter I received from the child sup-
port enforcement agency in my State.
As in other States, Delaware has a
child support enforcement agency to
make sure parents meet their obliga-
tions to their children for whom they
do not have custody. In my State, our
child support enforcement agency en-
dorsed this legislation.

Frankly, that has been the case in
virtually every State across America.
The reason they do it is simple. This
legislation makes it more likely that
people who have an obligation to the
children for whom they don’t have cus-
tody will meet their obligations. Simi-
larly, people who have an obligation to
their spouse or former spouse for ali-
mony will meet that obligation.

Under current law, once satisfied in
bankruptcy, there are secured credi-
tors, and there is money left over.
When it comes to unsecured creditors,
children and former spouses are near
the end of the line.

Under this bill, children, alimony
payments, and child support payments
move not to the end of the line under
the nonsecured creditors but to the
front of the line. That is an important
change of which we need to be mindful.

I know not everybody agrees with
what we have done. There is some dis-
agreement as well.

We had debate on an amendment that
said to those people who might try to
take their assets and go to a State
where there is no limit on the amount
of money they can put into an estate,

a home, or residence to protect it from
bankruptcy—we have attempted to
make a real change there—to the ex-
tent they would have done it, it would
have had to have been at least 2 years
before bankruptcy, and it is capped at
$150,000.

I know that causes heartburn for
some people. But it also goes a long
way in protecting the abuses that occa-
sionally occur when people do just
that.

I thank Senator HATCH and Senator
SESSIONS. I express my thanks to those
on our side—especially to Senator
BIDEN and Senator TORRICELLI, and
others—who have worked real hard to
get us to a compromise which I think
is fairer to creditors and certainly fair-
er to those who incur debt than is the
current case.

I think it significantly increases the
ability for those who have the capa-
bility of paying their debts to do so
while better ensuring that those who
do not will not be punished.

I yield back the floor.
Mr. REID. Mr. President, I suggest

the absence of a quorum.
The PRESIDING OFFICER. The

clerk will call the roll.
The assistant legislative clerk pro-

ceeded to call the roll.
Mr. LOTT. Mr. President, I ask unan-

imous consent that the order for the
quorum call be rescinded.

The PRESIDING OFFICER (Mr. EN-
SIGN). Without objection, it is so or-
dered.

Mr. LOTT. Mr. President, I believe
we are ready to go with a unanimous
consent agreement which will allow us
to complete action on this legislation
and hopefully go to conference. Let me
propound the request, see if we can get
it locked in so that we can go ahead
and get a vote here shortly. Let me
note before I do that, we may allow, for
instance, 10 minutes or 15 minutes for
debate. I am assuming that maybe
most of it will be yielded back. Obvi-
ously, you don’t have to use the full
time. That is why we do put some
amount of time in here so that it will
be available if there is a need for it.

I ask unanimous consent that Sen-
ator SESSIONS be recognized to offer his
amendment No. 59, that it be consid-
ered in order, and there be up to 10
minutes for debate, and following that
debate, the amendment be agreed to
and the motion to reconsider be laid
upon the table. I further ask unani-
mous consent that Senator FEINGOLD
then be recognized to call up his
amendment No. 51 and there be up to 15
minutes for debate and, following the
debate, a vote occur.

I further ask unanimous consent that
all of the pending amendments be with-
drawn, and I ask unanimous consent
that following that, the Senate proceed
to a managers’ amendment, to be fol-
lowed by third reading of the Senate
bill, and the Senate proceed to the
House companion bill, H.R. 333, and
that the text of S. 420 be inserted, the
bill be advanced to third reading, and

passage occur on H.R. 333, as amended,
and the Senate bill be placed on the
calendar.

Mr. WELLSTONE. Mr. President, I
object.

The PRESIDING OFFICER. Objec-
tion is heard.

Mr. REID. Will the Senator allow me
to make a statement?

Mr. LOTT. I yield to Senator REID for
a comment at this point.

Mr. REID. I ask that we vote on the
Senate bill. That is what we had agreed
to do.

Mr. LOTT. Mr. President, on that,
since the Chair asked for consent and
it was objected to, Senator REID is sug-
gesting that a change be made. For the
information of all Senators, this is
standard and routine language nec-
essary to send a bill to conference. This
action is made and agreed to 40, 50
times on average in a year of a Senate
session. However, this objection indi-
cates to me that, once again, the goal
here is to try to make it difficult for us
to get to conference. The Senator from
Minnesota knows what the rules are
and what his rights are. You recall last
year we had a hard time getting the
bankruptcy bill into conference. It was
for a different set of reasons, but that
is what we have here, too.

Again, I may have to go through
some hoops to get this bill to con-
ference. That could take some time,
and I am prepared to do that, since
there was objection heard. I think that
with the kind of support this bill has,
with Senators speaking for it on both
sides of the aisle, and with 80 Senators
voting to invoke cloture, surely a bill
with that kind of support—and I as-
sume there are going to be about 80
votes for it on final passage—we should
find a way to get it to conference.

Since objection was heard, then I
renew my request but amend it to
withdraw the reference to the House
companion bill so that passage would
occur on the Senate bill.

The PRESIDING OFFICER. Is there
objection?

Mr. REID. Reserving the right to ob-
ject, Mr. President, I say to my friend
from Alabama principally, because of a
Senator wanting to vote on the under-
lying Feingold amendment and time
being so precious, would the Senator
from Alabama agree to roll those, have
his after Senator FEINGOLD debates
his?

Mr. SESSIONS. We are not going to
vote on my amendment.

Mr. REID. That is correct.
Mr. SESSIONS. I would like to have

it accepted before, and I would not
need but 1 minute to comment on it.

Mr. REID. Senator FEINGOLD is here
on the floor. The other question is, he
has another amendment; it was my un-
derstanding that that was not going to
be offered.

Mr. FEINGOLD. I would just need a
couple minutes to offer that as well.

Mr. LOTT. Mr. President, I thought
we clearly had an understanding on
that. That additional Feingold amend-
ment was not included in the UC. I
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urge the Senators to let us proceed
with this UC because we are under se-
vere time constraints now. Could we
proceed with the UC as requested?

The PRESIDING OFFICER. The Sen-
ator from Wisconsin.

Mr. FEINGOLD. Mr. President, re-
serving the right to object, I want to be
clear on the amendment No. 51, that
was No. 51, as modified. The leader
originally said amendment No. 51.

Mr. REID. As modified.
Mr. FEINGOLD. As modified.
Mr. LOTT. We will make that change

in the request: Amendment No. 51, as
modified.

Mr. FEINGOLD. Although I had in-
tended to offer the other amendment,
given the situation here, even though
it is a very worthy amendment and
really should be brought up on the
floor, I am going to withdraw it at this
time.

Mr. LOTT. I would like to express
our appreciation to Senator FEINGOLD
for his willingness to do that in an ef-
fort to accommodate Senators on both
sides of the aisle.

Mr. REID. Mr. Leader, I will just
briefly say it is my fault. I explained
that to Senator HATCH, and that was
the agreement we had. I apologize to
my friend from Wisconsin.

Prior to passage, Senator DASCHLE
wishes 5 minutes and Senator JOHN
KERRY 10 minutes.

Mr. LOTT. Mr. President, I would
modify the request but also would need
to reserve an equal amount of time for
Senator HATCH or his designee of 15
minutes in addition to that 15 minutes.

Mr. SESSIONS. Reserving the right
to object, I want to be sure that the
modified language Senator FEINGOLD
cared about and that he wanted in
there—we have agreed on that lan-
guage?

Mr. FEINGOLD. Mr. President, it is
my understanding that we have agreed
on the modification.

Mr. SESSIONS. I believe we have,
and I will not object.

Mr. REID. The Chair has not accept-
ed the unanimous consent agreement
yet; is that true?

I have been informed that the man-
ager on this side wants 5 minutes, and
the manager on the other side wants 5
minutes before final passage.

Mr. LOTT. I believe Senator HATCH
would be in control, or his designee, of
a total of 20 minutes and 20 minutes on
the other side divided among Senators
DASCHLE, LEAHY, KERRY and I hope
none of them will take the full time.

The PRESIDING OFFICER. Is there
objection to the leader’s request, as
amended?

Without objection, it is so ordered.
Mr. LOTT. I yield the floor.
The PRESIDING OFFICER. The Sen-

ator from Alabama.
AMENDMENT NO. 59, AS MODIFIED

Mr. SESSIONS. Mr. President, I offer
my amendment No. 59, as modified.

The PRESIDING OFFICER. The
clerk will report.

The legislative clerk read as follows:

The Senator from Alabama [Mr. SESSIONS]
proposes an amendment numbered 59, as
modified.

The amendment is as follows:
On page 148, strike line 4 and all that fol-

lows through page 151, line 15, and insert the
following:

(a) IN GENERAL.—Section 362(b) of title 11,
United States Code, is amended—

(1) by inserting after paragraph (21), as
added by this Act, the following:

‘‘(23) under subsection (a)(3), of the com-
mencement or continuation of any eviction,
unlawful detainer action, or similar pro-
ceeding by a lessor against a debtor seeking
possession of residential property—

‘‘(A) on which the debtor resides as a ten-
ant; and

‘‘(B) with respect to which—
‘‘(i) the debtor fails to make a rental pay-

ment that first becomes due under the unex-
pired specific term of a rental agreement or
lease or under a tenancy under applicable
State, or local rent control law, after the
date of filing of the petition or during the 10-
day period preceding the date of filing of the
petition, if the lessor files with the court a
certification that the debtor has not made a
payment for rent and serves a copy of the
certification upon the debtor; or

‘‘(ii) the debtor has a month to month ten-
ancy (or one of shorter term) other than
under applicable State or local rent control
law where timely payments are made pursu-
ant to clause (i), if the lessor files with a
court a certification that the requirements
of this clause have been met and serves a
copy of the certification upon the debtor.

‘‘(24) under subsection (a)(3), of the com-
mencement or continuation of any eviction,
unlawful detainer action, or similar pro-
ceeding by a lessor against a debtor seeking
possession of residential property, if during
the 2-year period preceding the date of filing
of the petition, the debtor or another occu-
pant of the leased premises—

‘‘(A) commenced another case under this
title; and

‘‘(B) failed to make any rental payment
that first became due under applicable non-
bankruptcy law after the date of filing of the
petition for that other case;

‘‘(25) under subsection (a)(3), of an eviction
action, to the extent that it seeks possession
based on endangerment of property or the il-
legal use of controlled substances on the
property, if the lessor files with the court a
certification that such an eviction has been
filed or the debtor has endangered property
or illegally used or allowed to be used a con-
trolled substance on the property during the
30-day period preceding the date of filing of
the certification, and serves a copy of the
certification upon the debtor;’’; and

(2) by adding at the end of the flush mate-
rial at the end of the subsection the fol-
lowing: ‘‘With respect to the applicability of
paragraph (23) or (25) to a debtor with re-
spect to the commencement or continuation
of a proceeding described in any such para-
graph, the exception to the automatic stay
shall become effective on the 15th day after
the lessor meets the filing and notification
requirements under any such paragraph, un-
less—

‘‘(A) the debtor files a certification with
the court and serves a copy of that certifi-
cation upon the lessor on or before that 15th
day, that—

‘‘(i) contests the truth or legal sufficiency
of the lessor’s certification; or

‘‘(ii) states that the tenant has taken such
action as may be necessary to remedy the
subject of the certification under paragraph
(23)(B)(i), except that no tenant may take ad-
vantage of such remedy more than once
under this title; or

‘‘(B) the court orders that the exception to
the automatic stay shall not become effec-
tive, or provides for a later date of applica-
bility.’’.

(3) by adding at the end of the flush mate-
rial added by paragraph (2), the following:
Where a debtor makes a certification under
subparagraph (A), the clerk of the court
shall set a hearing on a date no later than 10
days after the date of the filing of the certifi-
cation of the debtor and provide written no-
tice thereof. If the debtor can demonstrate
to the satisfaction of the court that the sent
payment due post-petition or 10 days prior to
the petition was made prior to the filing of
the debtor’s certification under subpara-
graph (A), or that the situation giving rise to
the exception in paragraph (25) does not exist
or has been remedied to the court’s satisfac-
tion, then a stay under subsection (a) shall
be in effect until the termination of the stay
under this section. If the debtor cannot
make this demonstration to the satisfaction
of the court, the court shall order the stay
under subsection (a) lifted forthwith. Where
a debtor does not file a certification under
subparagraph (A), the stay under subsection
(a) shall be lifted by operation of laws and
the clerk of the court shall certify a copy of
the bankruptcy docket as sufficient evidence
that the automatic stay of subsection (a) is
lifted.

Mr. SESSIONS. Mr. President, Sen-
ator FEINGOLD and I have worked on
this for some time. He cares very deep-
ly about this. I did, too, as a matter of
legal principle and what I thought was
correct. I think we have language with
which both of us can live. The perfect
being the enemy of the good, we might
as well just take the good and bring
this matter to a conclusion.

I yield the floor.
The PRESIDING OFFICER. The Sen-

ator from Wisconsin.
Mr. FEINGOLD. Mr. President, as the

Senator from Alabama suggested, I
don’t think either one of us is entirely
happy with the outcome of this. I hope
we have something that takes a more
reasonable approach to the landlord-
tenant situation.

Mr. SESSIONS. Mr. President, I yield
back my time on the amendment and
suggest the absence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The legislative clerk proceeded to
call the roll.

Mr. REID. Mr. President, I ask unan-
imous consent that the order for the
quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The PRESIDING OFFICER. Under
the previous order, the amendment No.
59, as modified, is agreed to.

The amendment (No. 59), as modified,
was agreed to.

The PRESIDING OFFICER. The Sen-
ator from Wisconsin is recognized.

AMENDMENT NO. 51, AS MODIFIED

Mr. FEINGOLD. Mr. President, I send
amendment No. 51, as modified, to the
desk.

The PRESIDING OFFICER. The
clerk will report.

The legislative clerk read as follows.
The Senator from Wisconsin [Mr. FEIN-

GOLD], for himself, Mr. THOMPSON and Mr.
WELLSTONE, proposes an amendment num-
bered 51, as modified.
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The amendment is as follows:

(Purpose: To strike section 1310, relating to
barring certain foreign judgments)

On page 439, strike line 19 and all that fol-
lows through page 440, line 12.

Mr. FEINGOLD. Mr. President, I am
happy to be joined in offering this bi-
partisan amendment by the Senator
from Tennessee, Mr. THOMPSON, and
the Senator from Minnesota, Mr.
WELLSTONE. I ask unanimous consent
they be listed as original cosponsors.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. FEINGOLD. Mr. President, this
amendment would delete section 1310
from the bill. Section 1310 is the epit-
ome of a special interest fix—its lan-
guage purports to be general, it identi-
fies no particular person, but it is tar-
geted to affect only a tiny number of
people who were involved in cases aris-
ing out of transactions with Lloyd’s of
London, a large multinational insur-
ance company.

Those people who invested with
Lloyd’s are called ‘‘names.’’ This provi-
sion, which bars the enforcement of
certain foreign judgments against some
of the ‘‘names’’ has nothing whatsoever
to do with bankruptcy law. Very few
people have heard of it but it has some
history: It has been quietly promoted
for at least a couple of years now, but
it has never been the subject of a full
hearing in the Judiciary committee. It
found its way into the conference re-
port that served as a vehicle for bank-
ruptcy legislation last year, although
it had never been debated or discussed
in committee or on the floor. Let me
emphasize that point: this special pro-
vision was nowhere to be found in the
Senate bankruptcy bill in the last Con-
gress. Nor was it in the House bank-
ruptcy bill last year. Yet somehow,
late last year, it was quietly slipped
into the conference vehicle that was
negotiated in secret. That vehicle was
the empty shell of a bill unrelated to
bankruptcy, into which was inserted
the version of the bankruptcy bill fa-
vored by the majority leadership, along
with the special-interest provision that
my amendment seeks to strike. Some-
body in Congress arranged that, but
nobody in Congress ever voted on it. In
the end, last year’s conference report
was vetoed.

As a result Section 1310 has been
treated as part of the bill we started
with this year, and it has reappeared in
the version of the bill before us: the
same provision, designed to assist only
about 250 investors in Lloyds of Lon-
don, the Names, who lost money on as-
bestos-related claims in the 1980s.
These individuals had judgments en-
tered against them in British courts,
and American courts repeatedly have
declined to throw out those judgments.
In fact, eight circuit courts have ruled
that these investors’ disputes with
Lloyds should be settled in British
courts. Now, to be fair, the Names have
attorneys who argue that the British
courts won’t treat their clients fairly
and that their clients have suffered as

a result. So they have been seeking
special treatment from the Congress,
and if the final conference vehicle had
not been vetoed last year they would
have succeeded.

Mr. President, this provision has
been opposed by the State Department,
under President Bill Clinton and
George W. Bush. The State Department
is worried about the impact of a law
that gives the back of the hand to re-
spected foreign courts, courts that we
will rightly expect to respect and en-
force the judgments of American
courts. Here is what a State Depart-
ment spokesman had to say about this
issue in a Reuters article, dated March
13:

We have reservations about section 1301.
There are commercial disputes involving
U.S. and British companies every day. It is
inevitable that, in some of those disputes,
U.S. parties will lose.

But this cannot be the basis for the U.S.
Congress to overturn decisions of both Brit-
ish and U.S. courts. Such action would be di-
rectly at odds with our own international
economic policy, which promotes a rules-
based system premised on the rule of law to
protect U.S. investors abroad.

Just this morning Mr. President, I
received a letter in support of our
amendment, signed by Secretary of
State Colin Powell and Secretary of
the Treasury Paul O’Neill.

I ask unanimous consent that the
text of the letter be printed in the
RECORD.

There being no objection, the letter
was ordered to be printed in the
RECORD, as follows:

THE SECRETARY OF STATE,
Washington, March 15, 2001.

Hon. RUSSELL D. FEINGOLD,
U.S. Senate.

DEAR SENATOR FEINGOLD: We write in sup-
port of the amendment that you and Senator
Thompson have introduced to S. 420 (The
Bankruptcy Reform Act). The Administra-
tion supports the overall bankruptcy reforms
contained in S. 420. However, the Adminis-
tration opposes Section 1310, which would
bar enforcement in the United States of any
foreign judgment between 1975 and 1993 if a
U.S. court finds that the judgment was de-
rived from fraud.

Section 1310 is intended to provide relief
for some American investors who have a pri-
vate commercial dispute with the Lloyd’s of
London (UK) insurance market that, accord-
ing to the contracts they signed with
Lloyd’s, must be heard in British courts.
U.S. courts have dismissed all attempts by
these investors to sue here, requiring that
they resolve their dispute in the United
Kingdom as provided by their contractors.
U.S. courts have upheld the enforcement of
the U.K. court judgments. The investors now
want legislation to overturn these decisions.

By directing the outcome in these court
cases, Section 1310 has the potential to un-
dercut the rule of law as it applies across
international borders today, with serious
consequences for U.S. commercial and other
interests. Commercial disputes involving
American and British companies arise every
day, and it is inevitable that American par-
ties sometimes lose. However, that cannot be
the basis for federal legislation to overturn
the decisions of both British and U.S. courts.
Such action would be directly at odds with
our goals of promoting a rules-based system
to protect U.S. investors abroad.

The American investors have had the op-
portunity to argue the merits of their posi-
tion before U.S. courts, as well as in the
United Kingdom, but have not prevailed. For
example, under U.S. law, our courts can
refuse to enforce foreign court judgments if
they find that the foreign court failed to fol-
low fundamental standards of fairness and
due process, or if the judgments violated our
public policy. State and federal courts hear-
ing these cases have not found this threshold
to be met.

In these circumstances, intervening in
these private commercial matters through
legislation could open the door to reciprocal
treatment in other countries. The result
would be to undercut the orderliness and pre-
dictability that are essential to inter-
national business transactions and crucial to
our Nation’s economic well-being. It could
also weaken our ability to negotiate new
international rules on enforcement of civil
judgments and to promote the enforcement
of child custody cases.

We respectfully urge that the Senate adopt
the amendment to remove Section 1310 from
the Bankruptcy Reform Act.

Sincerely,
PAUL H. O’NEILL,

Secretary of the Treasury.
COLIN L. POWELL,

Secretary of State.

Mr. FEINGOLD. The Organization for
International Investment, the National
Association of Insurance Commis-
sioners, and the Council of Insurance
Agents and Brokers oppose the provi-
sion because of their concern over its
potential impact on the international
insurance market.

Now I realize there are arguments on
the other side. The Names argue that
they were defrauded by Lloyds, misled
into investing when Lloyds knew that
there were going to be many claims
based on asbestos litigation. And de-
spite their consistent losses in courts
on both sides of the Atlantic, they
might be right, and maybe the courts
have been wrong not to let them make
their claims of fraud in the way that
they desired.

They may believe they were right to
try to avoid the judgments against
them. But Mr. President, I don’t think
we in the Senate are in a better posi-
tion than the courts to assess those ar-
guments at this point. I am not yet
convinced that this is a matter that
should be addressed by legislation, cer-
tainly not by bankruptcy legislation,
and very certainly not without a hear-
ing. At the very least, we need to have
a full hearing and air these issues in a
public forum, that will lend itself to a
thoughtful and deliberate consider-
ation of the issues. The kind of insid-
ers’ deal that led to this provision
being added for a small group of people
should be unacceptable to anyone who
cares about maintaining the people’s
confidence in the integrity of the legis-
lative process.

I hope my colleagues will join me in
this bipartisan effort to strike this pro-
vision for a few simple reasons: It is a
special deal for a very small group of
people—they represent about one one-
millionth of our population, but they
somehow had the clout to get it in-
serted into the bill; it will undermine
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the ability of American courts to see
their judgments enforced abroad; and it
has not been fully considered by the
Judiciary Committee or the full Sen-
ate—there have been no hearings, no
debate and until the last few days, no
knowledge by most members that this
provision was even a part of the bill.

We should strike Section 1310 and
then we should ensure that it does not
sneak back into the bill at a later date.
If we adopt this amendment, I will
keep an open mind on the issue of the
remaining Lloyds names if it comes be-
fore the committee in the future, and I
won’t oppose a request to the chairman
of the Judiciary Committee to sched-
ule a hearing to examine the issues in
full if the Names wish to pursue a leg-
islative remedy through the normal
channels. But until then, this special
interest provision has no place in the
bankruptcy bill or any other bill.

Mrs. LANDRIEU. Mr. President, I
have received a number of letters on
this subject. I ask unanimous consent
that they be printed in the RECORD.

There being no objection, the letters
were ordered to be printed in the
RECORD, as follows:

NEW YORK, NY.
Re 8–420 Bankruptcy Abuse Prevention and

Consumer Protection Act of 2001, Sec.
1310. Enforcement of Certain Foreign
Judgments Barred.

DEAR SENATOR LANDRIEU: I write to enlist
your support in protecting hundreds of inno-
cent victims from what many consider to be
the biggest, most sophisticated, deliberate
securities fraud in financial history that has
been perpetrated by Lloyd’s of London.

In the mid-seventies, when Lloyd’s realized
the extent of their exposure from under-
writing insurance policies exposed to huge
losses from asbestosis and pollution they set
out to recruit Americans and other foreign
investors to fund their losses. They did this
with what we now know were fallacious fi-
nancial statements for unregistered securi-
ties. More than three thousand Americans,
who are called Names, were recruited. They
were induced on the basis of Lloyd’s three
hundred year history to undertake what was
purported to be a safe, conservative invest-
ment. My involvement with Lloyd’s has re-
sulted, so far, in the loss of my family home,
over three hundred thousand dollars and my
good health. Stress from Lloyd’s produced
heart attack. Am 77.

Over the years, many Names have become
old and the draining of their resources has
brought much hardship to those employed
and to those no longer employed, especially
those who were counting on some income
from their Lloyd’s investment to help sus-
tain them in retirement. The constant
stress, effort and anxiety endured in battling
for our constitutional right to a fair trail,
which Lloyd’s has fought with over eighty
million dollars paid to lawyers, lobbyists and
campaign contributions to legislators and in-
surance commissioners, has taken a toll on
all of us. Names have already sacrificed mil-
lions of dollars, stock and real estate to sat-
isfy Lloyd’s claims, but they are not through
with having us cover their losses and that is
why we need your help in passing Sec. 1310.
I implore you to resist efforts by those con-
spiring to deny Names of their right to due
process. The deceit and arrogance of Lloyd’s
can no longer be tolerated.

For the full, sordid story of fraud at
Lloyd’s I refer you to www.truthaboutlloyds,

the special twenty-four page report in the
February 21, 2000 European Edition of Time
magazine and current articles in the Los An-
geles Times on the former California Insur-
ance Commissioner’s acceptance of gifts and
four hundred thousand dollars from Lloyd’s
and their lawyers, LeBoeuf, Lamb, Greene &
MacRae, for among other things promoting
opposition in the insurance and legal com-
munities to the just claims and interests of
the Names.

Thank you for your kind attention and, I
hope, your vote in favor of S. 420, Sec. 1310.

Yours truly,
EDITH ANTHOINE.

SAN ANTONIO TX,
March 13, 2001.

Hon. MARY LANDRIEU,
Hart Office Building,
Washington, DC.

DEAR SENATOR LANDRIEU: I am an 80-year-
old grandmother who has worked and saved
all my life and who attempts to live honor-
ably, only to be cheated and lied to by fancy
pants, smooth talking Englishmen rep-
resenting Lloyd’s of London. For the past
decade I have been traumatized by their
threats. Much of my life savings have been
depleted by their fraudulent representations.
They have used every legal trick known, plus
many they invented, to keep out of U.S.
courts because they, along with those who
have aided and abetted them, know that
their lawlessness and misdeeds would be ex-
posed.

As I understand the Bankruptcy Bill, Sec-
tion 1310 prohibits the granting of a foreign
judgment without giving the defrauded de-
fendant an opportunity to present the merits
of his/her case in a U.S. court. It seems to me
that any fair-minded person would savor the
justice implicit in this Amendment. Foreign
interlopers who commit fraud in this coun-
try should not use the technicalities of for-
eign judgments to harvest their fraudulent
gains. This will provide Constitutional due
process to me and other Lloyd’s victims. It
will also provide American due process to fu-
ture victims of fraud by foreigners.

I urge, and count on you to enthusiasti-
cally support this Amendment. Thank you
for your help on this vital matter.

Sincerely yours,
JOAN B. WILSON.

MARCH 13, 2001.
DEAR SENATOR LANDRIEU, I am a senior cit-

izen and am among those who have been hurt
by Lloyds.

Right now, of course, I need what funds I
do have to live on as I cannot work anymore.
We (my now deceased husband & myself) had
to sell an income producing apartment house
in downtown Reno in order to pay what they
requested of our letter of credit. In addition
they wanted even more than that. We could
not pay it. So, we were not ‘‘wealthy Ameri-
cans’’ who could afford a big loss, or who re-
fused to pay—we just didn’t have it.

With the constant threat of Lloyds grab-
bing everything—life as you may under-
stand—was not easy. However, compared to
those who went bankrupt or homeless—as
dreadful as our situation was, we were better
off than those who went bankrupt or lost
their homes. Lloyds is without a conscience.

Sincerely,
BEVERLY HUDSON.

NEW ORLEANS, LA,
March 13, 2001.

Re Section 1310 of the Bankruptcy Bill (S–
420).

Hon. MARY LANDRIEU,
Hart Senate Office Building,
Washington, DC.

DEAR SENATOR LANDRIEU: I am a 72-year-
old widow whose husband was an investor in

Lloyd’s of London along with my son and
daughter. When my husband learned of
Lloyd’s fraud and the devastating affect it
could have upon our two children he spent
tireless hours attempting to right this very
very wrong. It seemed at every turn, Lloyd’s
was far too powerful and far too well heeled,
for my husband to fight this massive institu-
tion. As the stress continued to mount
against him, in November of 1993 he died of
a heart attack.

What Lloyd’s of London did to my husband
and my family, I will never forgive. It is my
understanding that you are making the ef-
fort to stand up for the rights of Lloyd’s in-
vestors by urging the passage of Section 1310
in the Bankruptcy Bill. It is my under-
standing that Section 1310 is designed to pro-
vide a level playing field, something that
neither my husband nor children have had in
connection with their investment at Lloyd’s.
You are absolutely doing the right thing.

I would ask that you let other colleagues
in the Senate know that if Section 1310 is
not passed it will likely wipe out all that my
husband and two children have worked for. I
ask for my children, that you ask your col-
leagues to pass Section 1310 and give all of
Lloyd’s investors a fighting chance to put
Lloyd’s fraud behind them forever.

I would also like to thank you very much
on behalf of my family for taking the time to
correct this wrong and not having asked for
anything in return.

Thank you very much,
RUTH G. TUFTS.

SAN ANTONIO, TX,
March 13, 2001.

Senator MARY LANDRIEU of Louisiana,
U.S. Senate.

I am writing to you about S. 420 Bank-
ruptcy Bill, Sec. 1310. I am desperately in
need of your support of this legislation. It
will allow me to raise a defense of fraud prior
to any enforcement of Lloyd’s of London
judgment against me issued by a thoroughly
biased English Court. Why is Lloyd’s so fear-
ful of facing the U.S. Justice system if they
are not guilty?

Lloyd’s of London purposely withheld and
actively concealed information from U.S.
citizens regarding existing asbestos claims. I
foolishly believed their prior reputation and
invested the inheritance that my father
worked so hard for—only to lose it all—and
much more. I was repeatedly falsely reas-
sured in written communications that
‘‘things would certainly improve next year’’.
As you no doubt know, the U.S. Justice De-
partment and Postal Service is currently in-
vestigating Lloyd’s. How can they have any
credibility at all? I resigned in 1993 and have
been fighting them at great financial and
emotional expense ever since.

I am not a wealthy person. I am the same
Shirley Cook, third grade teacher, men-
tioned in the Time Magazine article of Feb-
ruary 28, 2000. I am now retired, age 65 and
receive slightly over $20,000.00 per year in re-
tirement. I live in a quite average house with
a leaky roof and currently drive a seven year
automobile.

Lloyd’s has offered me a ‘‘settlement’’ of
its fraudulent claims against me, but offer
no legitimate proof of the validity of their
demands. Even worse, there is no finality. If
they want more money anytime in the fu-
ture, all they have to do is bill me. If I move,
I must notify them of my whereabouts! In
fact, by payment of the settlement offer, I
absolve them of any past, present or future
claim of fraud and give up all rights to re-
course of any kind. This is certainly not the
American way. It is a travesty, and to me,
personally, a tragedy.
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I implore you to vigorously support and

vote for justice for the Americans, your con-
stituents, who were ill treated by a foreign
court favoring a dishonest foreign company.

Most respectfully,
SHIRLEY M. COOK.

SAN ANTONIO, TX,
March 13, 2001.

Hon. MARY LANDRIEU,
Hart Senate Office Building,
Washington, DC.

DEAR SENATOR LANDRIEU: As an 80 year old
grandmother, who has been thoroughly
skinned by Lloyd’s of London, I am again
dismayed by their arrogance and audacity in
coming to Washington to oppose legislation
aimed at assuring Americans Constitutional
due process in United States courts.

It is obvious to me that they are afraid
that a trial on the merits would expose their
fraud and deviousness. The United States De-
partment of Justice, the Postal Service and
the California Attorney General all seem to
smell a rat in their behavior. Please don’t let
them pull the wool over the eyes of the Sen-
ate. I plead with you to support Section 1310
of the Bankruptcy Bill.

Trusting your wisdom and support, I re-
main

Respectfully and sincerely yours,
JOAN B. WILSON.

NEW YORK, NY,
March 13, 2001.

Senator MARY LANDRIEU,
U.S. Senate,
Washington, DC.

DEAR SENATOR LANDRIEU: I write to you in
explanation of why it seems so terribly im-
portant that you vote for the bill which in-
cludes section 1301: it’s a request for your un-
derstanding of the difficulty of being 79 years
old and under acute stress because I wait to
see what terrible move Lloyd’s will make
next. I’m not the suicide type and I intend to
fight to the last ditch, but they have made
light of the many years I have worked and
lived carefully, of the fact that I trusted
them on their assurance that Names would
be first in their consideration, that they
would certainly honor my request for modest
and safe participation in their investments.

I had a sum of money because I lost my
husband in an airplane accident from which
I miraculously was rescued. The court
awarded me some money. That together with
my earnings which were at the time $39,000
annually, gave me $400,000, which was enough
for them to accept me. Obviously it had to be
a modest participation. I told them my goals
were to make a bit of supplementary money
annually. They appeared to understand. But
what they did was something else again.
They put me on syndicates which they knew
to be already treacherous—with upcoming li-
abilities of billions of dollars. What kind of
a character does that? Do they deserve the
immunity that their courts have granted
them? The inside traders all took themselves
off the syndicates. The man who handled my
affairs retired (in his 50s) and I should have
suspected.

I’m still working. I really dare not stop. If
we can get 1301 through, we will not be duck-
ing our debts. We will simply be getting the
time and opportunity to bring our fraud
charges to the American court system where
we as citizens should be able to plead our
case and have it aired once and for all.
Please help to give us that chance.

Thank you for your attention to my letter.
Sincerely yours,

BARBARA LYONS.

NEW ORLEANS, LA,
March 13, 2001.

Re Section 1310 of the Bankruptcy Bill (S–
420).

Hon. MARY LANDRIEU,
Hart Senate Office Building,
Washington, DC.

DEAR SENATOR LANDRIEU: I respectfully
urge your continued support of Section 1310
and that you inform your Senate colleagues
of the importance of this provision, which
will do no more than give me and hundreds
of other defrauded U.S. citizens the ability
to defend ourselves against the fraud per-
petrated by Lloyd’s of London.

Already as a result of Lloyd’s fraud, I have
had several hundred thousand dollars con-
fiscated by them; my wife and I have parti-
tioned our community to protect what is left
of our estate, and I have spent countless
hours and spent thousands of dollars in at-
torneys fees preparing for bankruptcy and
otherwise fighting the terrible Lloyd’s
nemace.

If Section 1310 is not adopted, it is highly
likely that Lloyd’s will successfully (and
wrongly) reap the rewards of their fraud
against those hundreds of U.S. citizens and,
personally, require me to file for bank-
ruptcy.

As always, your help in protecting me, the
citizens of Louisiana, and in this case hun-
dreds of U.S. citizens across the country, is
most appreciated.

Sincerely,
THOMAS O. LIND.

Mr. THOMPSON. Mr. President, I
agree with my colleague’s assessment.
This is simply an effort to abrogate a
series of contracts. This was a contract
dispute involving thousands of people;
97 percent of those people settled those
lawsuits. There were some who didn’t
settle them. They went to court in
England and raised a fraud claim and
lost. They went to court in this coun-
try and raised the fraud claim and lost.

In fact, there were two sets of law-
suits in England and two sets in Amer-
ica, and in every case the ultimate dis-
position at the appellate court level—
five appellate courts in the U.S. ruled
on the venue question, for example. In
each and every case, they had their day
in court and they lost. Some of them
were on the fraud issue and some on
other issues.

The bottom line is that it is not our
job in Congress to determine factual
issues in a lawsuit. So after having lost
two sets of lawsuits in each country,
they have here a provision in the bank-
ruptcy bill that would in effect open
the lawsuit again. It says, ‘‘notwith-
standing any other provision of law or
contract . . ..’’ So it is a clear abroga-
tion of contracts and opens the situa-
tion again for courts in this country.

In addition to that, I am afraid it is
clearly unconstitutional. Specifically,
it violates article III in that it rep-
resents a congressional attempt to dic-
tate a result with respect to the parties
in a final determination by an article
III court. As Judge Posner, of the Sixth
Circuit, said, this thing has been liti-
gated in England. The English system
comports to our system. It is not ex-
actly as if there was a due process of
law situation. Most of us understand
from where our court system comes. It
was litigated. By this law, we are at-

tempting to open up and overturn a
final determination by an American
court. If we get in the business in the
Congress of overturning lawsuits with
results we don’t like, we will have
clearly gone down a slippery slope and
will be going contrary to the rule of
law.

Secretary Powell and Secretary
O’Neill have sent us a letter, and it
contains this provision:

By directing the outcome in these court
cases, Section 1310 has the potential to un-
dercut the rule of law as it applies across
international borders today, with serious
consequences for U.S. commercial and other
interests.

I think they are right. Our sympathy
is with the 300 or so Americans who
had the opportunity to litigate this
and lost, just as our sympathy is with
the several thousand people who lost
money and settled the lawsuits.

But the rule of law must prevail, and
we must be concerned about our own
commercial interests if, in fact, we do
this when we have a British citizen
over here in our court that makes a
similar determination.

Mr. FEINGOLD. Mr. President, how
much time do I have?

The PRESIDING OFFICER. Two
minutes.

Mr. FEINGOLD. I ask the Senator
from Tennessee if he will yield so I can
offer a minute to the Senator from
Texas and a minute to the Senator
from Delaware.

Mr. THOMPSON. Yes.
Mr. FEINGOLD. I thank the Senator

from Tennessee.
I yield a minute to the Senator from

Texas.
Mr. GRAMM. Mr. President, all over

the world tonight, legislative bodies
are meeting to try to protect their citi-
zens from living up to obligations that
they have with American economic in-
terests. All over the world tonight, leg-
islative bodies that don’t live up to the
standards we have set for this, the
greatest deliberative body in history,
are trying to change domestic laws to
make it possible for people to violate
international standards of business.

There is no one in this body I care
more about than the distinguished Sen-
ator from Alabama, and I have no
doubt that there may very well have
been wrongs committed in terms of
selling people part of this liability. But
I urge my colleagues tonight to look at
the big issue of the viability of world
commerce, and the enforceability of
contracts, and to live up to the stand-
ards of the greatest deliberative body
in history by adopting this amend-
ment.

Mr. FEINGOLD. I thank the Senator.
I yield the remainder of my time to

Senator BIDEN.
Mr. BIDEN. Mr. President, I asso-

ciate myself with the remarks of the
Senator from Tennessee, as well as the
Senator from Texas. International re-
lations, this would be a very serious
mistake for us to make. Beyond com-
merce, this will do damage, in my view,
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to our relations also with Great Brit-
ain. This will make it difficult for us to
make the case that when we want for-
eign courts to make concessions based
upon our needs, for them to be willing
to do so, I think it is a mistake.

I understand and admire the Senator
from Alabama for his desire to protect
the interests of a citizen or citizens of
his State, or others, but I think this is
a mistake.

I yield the floor.
The PRESIDING OFFICER. The Sen-

ator from Alabama has 71⁄2 minutes.
Mr. SESSIONS. Mr. President, I will

refer to a letter from Congressman
HENRY HYDE, chairman of the House of
Representatives Committee on Inter-
national Relations and former chair-
man of the House Judiciary Com-
mittee, a man of great knowledge and
experience. He says:

This provision does not impact State regu-
lation of insurance and it does not violate
any treaty obligations of this country. Con-
sistent with the Hague Convention, recogni-
tion of a foreign award may be refused if the
court in the country where enforcement is
sought finds that ‘‘recognition or enforce-
ment of the award would be contrary to the
public policy of that country.’’ It certainly is
contrary to the public policy of this country
[Chairman Hyde continues] for an individual
to be defrauded and then denied the right to
assert fraud as a defense.

I ask unanimous consent to have
printed in the RECORD letters from the
former Chief Justice of the Supreme
Court of Alabama, and a former Demo-
cratic Senator from this body, Howell
Heflin, who said:

As a former judge, I am appalled at this en-
tire situation.

I also ask unanimous consent to have
a letter from Senator ROBERT KERREY
of Nebraska and MARY LANDRIEU of
Louisiana in reference to this matter,
as well as a letter from Laura Unger,
acting chairman of the Securities and
Exchange Commission, printed in the
RECORD.

There being no objection, the letters
were ordered to be printed in the
RECORD, as follows:

U.S. SECURITIES AND EXCHANGE
COMMISSION,

Washington, DC, March 1, 2001.
Hon. MICHAEL G. OXLEY,
Chairman, Committee on Financial Services,

House of Representatives, Rayburn House
Office Building, Washington, DC.

DEAR CHAIRMAN OXLEY: Thank you for
your letter dated February 28, 2001 regarding
Lloyd’s of London. As you stated in your let-
ter, the SEC has filed a number of briefs ami-
cus curiae with United States Courts of Ap-
peals stating that forum selection provisions
entered into between Lloyd’s and plaintiffs
in the cases violated the anti-waiver provi-
sions of the United States federal securities
laws. The SEC stated that these provisions
acted to prohibit courts from giving effect to
contractual provisions precluding purchasers
from obtaining relief under the federal secu-
rities laws.

As we stated in our briefs, Congress has
made a legislative determination of the
rights and obligations necessary to protect
investors in the United States and directed
that those provisions cannot be waived. As a
result, we continue to believe that the
antiwaiver provisions of the federal securi-

ties laws render void any agreement to waive
compliance with those laws. The SEC, how-
ever, submitted its briefs solely to address
the legal issue of the applicability of the
anti-waiver provisions and took no position
on any other issue.

I hope this information is helpful. If you
have any further questions, please do not
hesitate to contact me.

Sincerely,
LAURA S. UNGER,

Acting Chairman.

U.S. SENATE,
Washington, DC, May 16, 2000.

Hon. ORRIN HATCH,
Chairman, Committee on the Judiciary,
Washington, DC.

DEAR MR. CHAIRMAN: We are writing you
regarding an issue of concern to a number of
us on both sides of the aisle. As we under-
stand it, you are aware that English courts
have entered summary judgments against
hundreds of Americans who contend that
they were defrauded in the United States by
Lloyd’s of London. These Americans were de-
prived of the right in these actions of raising
a fraud defense to Lloyd’s claims. As a re-
sult, they have asked Congress to give them
the right to raise their fraud claims in any
collection action brought by Lloyd’s in the
United States. They are merely asking to
have their day in court.

Enclosed is a copy of the proposed lan-
guage which would provide these Americans
with the right to their day in court. As you
will see, it is limited in scope and the burden
of proof will be upon those seeking to raise
a fraud defense to prove such fraud. The
amendment would in no way mandate how a
court might ultimately decide whether fraud
occurred. It simply gives these Americans
their day in court.

We hope that it could be included in the
pending bankruptcy legislation when it
emerges from conference. We would appre-
ciate your consideration in this regard.

Sincerely,
MARY L. LANDRIEU,

U.S. Senator.

HOWELL HEFLIN,
U.S. SENATOR (RETIRED),
Tuscumbia, AL, March 2, 2001.

Hon. RUSSELL D. FEINGOLD,
U.S. Senator, Hart Senate Office Building,

Washington, DC.
DEAR RUSS: I am writing you about a mat-

ter which will be on the Senate floor next
week. I would prefer to visit directly with
you, but unfortunately I am unable to make
the trip at this time.

Our State Democratic Party chairman
here in Alabama, Jack Miller, and his law
firm are old friends and supporters who have
been involved with me from the time I first
ran for Chief Justice of the Alabama Su-
preme Court and throughout my political ca-
reer. They tell me that over the last three
years, they have been working with a group
of Americans who invested in Lloyd’s of Lon-
don and they have been trying to help them
secure ‘‘their day in court.’’ This group in-
vested in the 1980s before it was generally
known that Lloyd’s was facing horrendous
asbestos losses. When they invested, they
were not told of these losses. Obviously, had
they been aware of the losses, they would not
have made the investments.

Despite the strong support of the SEC, in-
cluding the SEC’s filing of amicus briefs
with various courts, these Americans have
not been allowed to assert their claims of
fraud by Lloyd’s. Lloyd’s has used an agree-
ment executed by agents appointed by
Lloyd’s to preclude these Americans from
raising fraud as a defense. Lloyd’s did this by
passing a by-law which authorized LLoyd’s

to appoint an agent for the investors. The
agent then signed away the investors’ right
to assert fraud as a defense or to question
how Lloyd’s had calculated what they alleg-
edly owed. As a result of the agent’s actions,
the investors were just given a sheet of paper
with the amounts owed and no backup infor-
mation and they were not permitted to ques-
tion how the numbers were calculated. Some
of the investors instructed their agent not to
sign away their rights and those agents
which followed the investors’ instructions
were replaced by Lloyd’s with an agent
which would do as LLoyd’s instructed in di-
rect contravention of the instructions from
the principal.

As a former judge, I am appalled at this en-
tire situation. As I understand it, the provi-
sion in the pending bankruptcy bill, Section
1310, simply will give these Americans the
right to have their case heard. The burden
will be on them to prove by clear and
convicing evidence, the highest civil stand-
ard, that they were defrauded.

There are no treaty implications. The
Hague Convention only applies to arbitral
awards, not judgements. Further, Article V
of the Convention permits host countries to
refuse enforcement of judgements which con-
travene the public policy of the host coun-
try. It would be difficult to find a situation
which is more clearly against our country’s
public policy.

I hear that you have been concerned over
the increasing use of arbitration provisions
in the United States. Likewise, I am seri-
ously concerned. What LLoyd’s is attempt-
ing to do takes such provisions to a new
level. The consumer is not only expected to
sign away his constitutional rights and secu-
rities law protections, it can be done for him
by another who is appointed his agent by the
other party.

Finally, I gather that you have some ques-
tions regarding how this provision became
part of the bankruptcy bill. As I understand
it, my friends here in Alabama have been
working for years to find a legislative vehi-
cle to help these Americans secure a day in
court. They have had bipartisan support, in-
cluding former Senator Bob Kerrey and Sen-
ator Mary Landrieu. During their efforts
over the last several years, the firm con-
tacted Senator Jeff Sessions since the firm
and Senator Sessions are both from Mobile.
As a former U.S. Attorney, Senator Sessions
agreed that these people had not been ac-
corded their rights and he agreed to support
their efforts.

I know that my friends here in Alabama
would like the opportunity to meet with you
and to respond to any questions you might
have concenring this matter. If your sched-
uled permits this to occur, please let me
know.

Thank you for considering what I have to
say. I hope that it won’t be too long before
we can visit in person again.

Sincerely yours,
HOWELL HEFLIN.

HOUSE OF REPRESENTATIVES, COM-
MITTEE ON INTERNATIONAL RELA-
TIONS,

Washington, DC, March 5, 2001.
Hon. JESSE HELMS,
Chairman, Senate Committee on Foreign Rela-

tions, Washington, DC.
DEAR CHAIRMAN HELMS: I am strongly sup-

portive of Section 1310 of S. 420, the Bank-
ruptcy Reform Act of 2001, and I seek your
support of this provision as well. It is impor-
tant that this provision remain in the Sen-
ate bill and not be stricken.

This provision is necessary to allow Amer-
ican investors who believe they may have
been defrauded by Lloyd’s of London an op-
portunity to be heard in American courts.
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Section 1310 is narrowly drafted to address
the unique circumstances facing those Amer-
icans who were recruited in the United
States to invest in Lloyd’s before 1994 with-
out full disclosure that they would be sad-
dled with asbestos liabilities. The English
court which rendered summary judgments in
favor of Lloyd’s and against the American
investors denied those investors the right to
assert fraud as an affirmative defense. Sec-
tion 1310 provides a measured remedy in
these cases, where, by clear and convincing
evidence, the burden of proof is on the Amer-
ican investor to assert and prove fraud. As
you are probably aware, a number of Mem-
bers and Senators on both sides of the aisle,
as well as the Securities and Exchange Com-
mission have endeavored to give the Ameri-
cans who believe they have been defrauded
by Lloyd’s legal forum in American courts
with respect to the representations that
were made to them in this country by
Lloyd’s and its agents. (See attached copy of
the Commission’s letter to Chairman Oxley)

The provision does not impact state regu-
lation of insurance and it does not violate
any treaty obligations of this country. Con-
sistent with the Hague Convention, recogni-
tion of a foreign award may be refused if the
court in the country where enforcement is
sought finds that ‘‘recognition or enforce-
ment of the award would be contrary to the
public of that country.’’ It is certainly con-
trary to the public policy of this country for
an individual to be defrauded and then de-
nied the right to assert fraud as a defense.

If you have any questions concerning this
provision or my support of it, I would be
happy to discuss this matter with you.

Sincerely,
HENRY HYDE.

Mr. SESSIONS. This is a front page
copy of Time magazine:

LLOYD’S OF LONDON, 1688—?
Its watchword is utmost good faith. So

why does Lloyd’s stand accused of the great-
est swindle ever?

I was a Federal prosecutor for 12
years in Alabama. I was also in litiga-
tion. I am personally aware that there
is fraud in big insurance companies. I
had the opportunity and the responsi-
bility to prosecute perhaps the largest
insurance fraud case in the history of
the United States that had even been
investigated by committees here in the
Senate. In that case, people were de-
frauded out of over $50 million-plus.
The guy who did that, Alan Teal, was
convicted. It just so happened he had
previously, years before, been a mem-
ber of Lloyd’s. That has nothing to do
with this, but I relay it here to let you
know that I understand insurance
fraud and I have been involved in pros-
ecuted the big cases.

In addition, I was involved in asbes-
tos litigation in the late 1970s. I know
in the late 1970s there were thousands
of asbestos cases being filed, tens of
thousands were being filed, and more
were on the way. Everyone knew it.
Plaintiffs were beginning to win tre-
mendous verdicts. Everybody who
knew anything about the litigation
wondered if there would ever be enough
money to pay those verdicts.

During this same period of time, the
companies that had the guaranteeing
of the insurance, the reinsurance, was
Lloyd’s of London. What did they do?
They were sending representatives to

the United States, asking those people
to invest hundreds of thousands of dol-
lars of their own money into these ac-
counts, and they told them: People
have done well investing in Lloyd’s. We
think you will do well. But you are lia-
ble for everything that can come up. It
is in the fine print. But they invested,
thinking Lloyd’s had a good reputa-
tion. The company began in 1688 with
Members of Parliament, with lords and
earls as investors in this.

So they invested, little knowing that
the bullet was already in the heart,
that this company faced absolute fi-
nancial ruin as a result of the most un-
precedented series of lawsuits in Amer-
ican history, asbestos lawsuits.

Now, when this case went to trial,
they said they had a trial over there.
They passed a securities law in Eng-
land similar to our securities law, ex-
cept they exempted one named entity—
Lloyd’s of London. Many Members of
Parliament who passed that law were
investors in Lloyd’s. I don’t know if
they recused themselves or not.

These are some of the facts at which
we are looking. The heart of the claim
is this, that these American investors
were not allowed to put on evidence in
the British court that omission could
lead to liability. In other words, they
were not allowed to show under the law
under which they were forced to oper-
ate, that Lloyd’s had any duty to tell
them when they were investing in
these syndicates, that they were
doomed to lose, and there would be
money they would have to pay—really,
tens of billions of dollars in asbestos
claims, enough to ruin all of Lloyd’s.

They sold these investments to
American citizens, who did not fully
know what they were facing. As one
said, these were massive,
unquantifiable losses that were head-
ing Lloyd’s way like a tidal wave, visi-
ble only to the few professional insid-
ers who were tracking asbestos claims.

That was a fraud, I think, under any
definition of the word.

The British judge, who excluded all
evidence except the written documents
that were submitted to the investors as
the only evidence that went in on the
question of fraud, those documents
were submitted and they said you
could be liable for any claims that may
come against Lloyd’s, but they did not
say this tidal wave of claims was com-
ing.

Up to 7 or more people all over the
world, possibly up to 12, have com-
mitted suicide as a result of this. It has
ruined the lives of many, many citi-
zens.

The judge who tried the case and who
was bound by the law so he didn’t let
this evidence in, said, ‘‘The catalog of
failings and incompetence in the 1980s
by underwriters, managing agents,
members and agents and others is stag-
gering and has brought disgrace on one
of the city’s great markets.’’ He goes
on to skewer Lloyd’s for their behav-
ior, yet we can’t get a remedy.

This says you don’t get money as a
result, you only go to court and show

in a court of law you may have been
defrauded.

Mr. President, let me take just a mo-
ment to more fully explain the issues
involved in this section of S. 420 that
we are debating here today.

The Lloyd’s of London provision
would allow American investors in
Lloyd’s to defend against debt collec-
tion actions by Lloyd’s in American
courts by attempting to show that
Lloyd’s defrauded them when it re-
cruited them as investors in the United
States. The investors claim that
Lloyd’s of London recruited them as
investors with unlimited liability and
without disclosing to them massive im-
pending liabilities for asbestos and pol-
lution losses.

This provision was added in the
quasi-conference on the Bankruptcy
Bill last year. Republicans and Demo-
crats alike agreed to it.

The provision was in the Bankruptcy
bill as introduced and passed by the Ju-
diciary Committee of the House and by
the whole House this year. It was in
the Bankruptcy Bill as introduced and
passed by the Senate Judiciary Com-
mittee this year where Senator FEIN-
GOLD mentioned his objections to it.

There are legitimate arguments on
both sides of this issue. I have listened
to investors, and I have listened to
Lloyd’s of London. Further, my col-
league from Wisconsin has spoken
against this provision, and I respect his
view.

Lloyd’s asserts that an English court
has found that Lloyd’s, as a corporate
entity, was not liable for fraud to sev-
eral American investors that partici-
pated in that trial; that international
law and comity among nations de-
mands that we respect the judgment of
the English courts;

That the agreements signed by the
investors had forum-selection and
choice-of-law clauses which provided
that any dispute would be litigated in
English courts under English law; and

That American courts have upheld
the forum-selection and choice-of-law
clauses.

On the other hand, the investors con-
tend that Parliament precluded suits
against Lloyd’s for negligence and
breach of contract in 1982 and for secu-
rities fraud in 1986; that after the in-
vestment contract was signed, Lloyd’s
changed its by-laws to require inves-
tors to pay their losses before asserting
fraud as a defense even though many
investors can’t afford to pay their
losses in full!;

That the English court failed to ad-
dress allegations of fraud that took
place in America;

That in 1995 a Colorado court, at the
behest of state attorneys working
under Gale Norton, issued a prelimi-
nary injunction against Lloyd’s stating
its statements to American investors
were ‘‘materially misleading and false
because, as a result of underwriting
and reinsurance of asbestos-related li-
abilities in various syndicates, which
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liabilities had not been disclosed to [in-
vestors], those [investors] . . . are ex-
posed to indefinite liability both in
terms of amount and duration . . . .’’;

That in 1996, Lloyd’s settled the fraud
claims of numerous State securities
regulators by agreeing to reduce its
claims against settling investors by $62
million; and

That in the February 26th edition of
the Wall Street Journal it was reported
that Lloyd’s is currently under crimi-
nal investigation relating to defraud-
ing its American investors.

In my view, this comes down to a
very simple question:

Is this situation egregious enough to
warrant an exception to the general
rule of comity on judgments?

I believe that it is because of my per-
sonal experience as both Attorney Gen-
eral my State and a federal prosecutor.

I prosecuted criminals who defrauded
policy-holders and investors.

In 1979, I became aware that insur-
ance companies knew of large asbestos
losses discovered in litigation in
Pascagoula, Mississippi, and that these
losses would be catastrophic to the in-
surance companies.

I know what it means to a family to
be defrauded by an insurance company.
It is wrong.

I believe in the sanctity of contract,
but there is no contract if the investors
were fraudulently induced to enter the
investment agreement.

I believe in comity with the British
government, but there is no comity if
Parliament protects Lloyd’s, but Con-
gress does not protect American inves-
tors.

I believe that helping wealthy inves-
tors should not be at the top of our pri-
ority list, but many of these investors
are not wealthy and as Time Magazine
reported some have even lost their
homes to Lloyd’s.

I also believe that defrauding inves-
tors is intolerable, but that it is pos-
sible Lloyd’s did not commit fraud.

However, under the current post-con-
tract term that requires the investors
to pay before they assert fraud as a de-
fense, investors who cannot afford to
pay their loss in full cannot prevent
debt collection actions by Lloyd’s even
if Lloyd’s did defraud them.

This amendment says that inter-
national comity is a two-way street.
The British Parliament cannot protect
wealthy British Investors from neg-
ligence and securities law claims and
expect the American Congress not to at
least give American investors a chance
to assert fraud as a defense to debt-col-
lection actions—a right that the inves-
tors had when they signed their invest-
ment contracts but that was unilater-
ally stripped away from them by
Lloyd’s after the fact.

Accordingly, I support this narrow
provision in the bill to allow pre-1994
American investors to assert fraud as a
defense prior to payment. If they can-
not prove fraud by clear and con-
vincing evidence, they will lose. If they
can prove it, they will win. That is
only fair.

Mr. FEINGOLD. I ask for the yeas
and nays on the amendment.

The PRESIDING OFFICER. Is there a
sufficient second?

There is a sufficient second.
The question is on agreeing to the

Feingold amendment, No. 51, as modi-
fied.

The PRESIDING OFFICER. The
clerk will call the roll.

The legislative clerk called the roll.
Mr. FITZGERALD (when his name

was called). Present.
Mr. STEVENS (when his name was

called). Present.
Mr. REID. I announce that the Sen-

ator from California (Mrs. BOXER) is
necessarily absent.

The result was announced—yeas 79,
nays 18, as follows:

(Rollcall Vote No. 35 Leg.)
YEAS—79

Akaka
Allard
Allen
Bayh
Biden
Bond
Brownback
Burns
Byrd
Cantwell
Carnahan
Carper
Chafee
Cleland
Clinton
Cochran
Collins
Conrad
Corzine
Craig
Crapo
Daschle
Dayton
DeWine
Dodd
Domenici
Dorgan

Durbin
Edwards
Ensign
Enzi
Feingold
Feinstein
Frist
Graham
Gramm
Hagel
Harkin
Hollings
Hutchison
Inhofe
Inouye
Jeffords
Johnson
Kennedy
Kerry
Kohl
Leahy
Levin
Lieberman
Lincoln
Lugar
McCain
McConnell

Mikulski
Miller
Murkowski
Murray
Nelson (NE)
Nickles
Reed
Reid
Roberts
Rockefeller
Santorum
Sarbanes
Schumer
Shelby
Smith (OR)
Snowe
Specter
Stabenow
Thomas
Thompson
Torricelli
Voinovich
Warner
Wellstone
Wyden

NAYS—18

Baucus
Bennett
Bingaman
Breaux
Bunning
Campbell

Grassley
Gregg
Hatch
Helms
Hutchinson
Kyl

Landrieu
Lott
Nelson (FL)
Sessions
Smith (NH)
Thurmond

ANSWERED ‘‘PRESENT’’—2

Fitzgerald Stevens

NOT VOTING—-1

Boxer

The amendment (No. 51), as modified,
was agreed to.

Mr. HATCH. Mr. President, I move to
reconsider the vote.

Mr. LEAHY. I move to lay that mo-
tion on the table.

The motion to lay on the table was
agreed to.

The PRESIDING OFFICER. Under
the previous order, the pending amend-
ments are withdrawn.

The Senator from Utah.
AMENDMENTS NOS. 15 AS MODIFIED, 16, 20 AS

MODIFIED, 24, 30 AS MODIFIED, 35, 38 AS MODI-
FIED, 43, 45 AS MODIFIED, 49, 50, 54 AS MODI-
FIED, 58, 60 AS MODIFIED, 66 AS MODIFIED, 81 AS
MODIFIED, 106, 107, 108, AND 109

Mr. HATCH. Mr. President, I have
sent a package of amendments to the
desk that have been cleared by both
sides. Pursuant to the prior agreement,
I ask unanimous consent that the
package be agreed to at this time, and

I also ask unanimous consent the pend-
ing Breaux amendment No. 94 be with-
drawn, pursuant to previous agree-
ment.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The amendment (No. 94) was with-
drawn.

The amendments (Nos. 15 as modi-
fied, 16, 20 as modified, 24, 30 as modi-
fied, 35, 38 as modified, 43, 45 as modi-
fied, 49, 50, 54 as modified, 58, 60 as
modified, 66 as modified, 81 as modi-
fied, 106, 107, 108, and 109) were agreed
to, as follows:

AMENDMENT NO. 15, AS MODIFIED

(Purpose: To clarify provisions relating to
involuntary cases)

On page 413, after line 25, insert the fol-
lowing:
SEC. 1237. INVOLUNTARY CASES.

Section 303 of title 11, United States Code,
is amended—

(1) in subsection (b)(1), by—
(A) inserting ‘‘as to liability or amount’’

after ‘‘bona fide dispute’’; and
(B) striking ‘‘if such claims’’ and inserting

‘‘if such undisputed claims’’; and
(2) in subsection (h)(1), by inserting before

the semicolon the following: ‘‘as to liability
or amount’’.

AMENDMENT NO. 16

(Purpose: To provide for family fishermen)
At the appropriate place insert the fol-

lowing:
SEC. ll. FAMILY FISHERMEN.

(a) DEFINITIONS.—Section 101 of title 11,
United States Code, is amended—

(1) by inserting after paragraph (7) the fol-
lowing:

‘‘(7A) ‘commercial fishing operation’ in-
cludes—

‘‘(A) the catching or harvesting of fish,
shrimp, lobsters, urchins, seaweed, shellfish,
or other aquatic species or products;

‘‘(B) for purposes of section 109 and chapter
12, aquaculture activities consisting of rais-
ing for market any species or product de-
scribed in subparagraph (A); and

‘‘(C) the transporting by vessel of a pas-
senger for hire (as defined in section 2101 of
title 46) who is engaged in recreational fish-
ing;

‘‘(7B) ‘commercial fishing vessel’ means a
vessel used by a fisherman to carry out a
commercial fishing operation;’’;

(2) by inserting after paragraph (19) the fol-
lowing:

‘‘(19A) ‘family fisherman’ means—
‘‘(A) an individual or individual and spouse

engaged in a commercial fishing operation
(including aquaculture for purposes of chap-
ter 12)—

‘‘(i) whose aggregate debts do not exceed
$1,500,000 and not less than 80 percent of
whose aggregate noncontingent, liquidated
debts (excluding a debt for the principal resi-
dence of such individual or such individual
and spouse, unless such debt arises out of a
commercial fishing operation), on the date
the case is filed, arise out of a commercial
fishing operation owned or operated by such
individual or such individual and spouse; and

‘‘(ii) who receive from such commercial
fishing operation more than 50 percent of
such individual’s or such individual’s and
spouse’s gross income for the taxable year
preceding the taxable year in which the case
concerning such individual or such indi-
vidual and spouse was filed; or

‘‘(B) a corporation or partnership—
‘‘(i) in which more than 50 percent of the

outstanding stock or equity is held by—
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‘‘(I) 1 family that conducts the commercial

fishing operation; or
‘‘(II) 1 family and the relatives of the mem-

bers of such family, and such family or such
relatives conduct the commercial fishing op-
eration; and

‘‘(ii)(I) more than 80 percent of the value of
its assets consists of assets related to the
commercial fishing operation;

‘‘(II) its aggregate debts do not exceed
$1,500,000 and not less than 80 percent of its
aggregate noncontingent, liquidated debts
(excluding a debt for 1 dwelling which is
owned by such corporation or partnership
and which a shareholder or partner main-
tains as a principal residence, unless such
debt arises out of a commercial fishing oper-
ation), on the date the case is filed, arise out
of a commercial fishing operation owned or
operated by such corporation or such part-
nership; and

‘‘(III) if such corporation issues stock, such
stock is not publicly traded;’’; and

(3) by inserting after paragraph (19A) the
following:

‘‘(19B) ‘family fisherman with regular an-
nual income’ means a family fisherman
whose annual income is sufficiently stable
and regular to enable such family fisherman
to make payments under a plan under chap-
ter 12 of this title;’’.

(b) WHO MAY BE A DEBTOR.—Section 109(f)
of title 11, United States Code, is amended by
inserting ‘‘or family fisherman’’ after ‘‘fam-
ily farmer’’.

(c) CHAPTER 12.—Chapter 12 of title 11,
United States Code, is amended—

(1) in the chapter heading, by inserting
‘‘OR FISHERMAN’’ after ‘‘FAMILY FARM-
ER’’;

(2) in section 1201, by adding at the end the
following:

‘‘(e)(1) Notwithstanding any other provi-
sion of law, for purposes of this subsection, a
guarantor of a claim of a creditor under this
section shall be treated in the same manner
as a creditor with respect to the operation of
a stay under this section.

‘‘(2) For purposes of a claim that arises
from the ownership or operation of a com-
mercial fishing operation, a co-maker of a
loan made by a creditor under this section
shall be treated in the same manner as a
creditor with respect to the operation of a
stay under this section.’’;

(3) in section 1203, by inserting ‘‘or com-
mercial fishing operation’’ after ‘‘farm’’;

(4) in section 1206, by striking ‘‘if the prop-
erty is farmland or farm equipment’’ and in-
serting ‘‘if the property is farmland, farm
equipment, or property of a commercial fish-
ing operation (including a commercial fish-
ing vessel)’’; and

(5) by adding at the end the following:
‘‘§ 1232. Additional provisions relating to fam-

ily fishermen
‘‘(a)(1) Notwithstanding any other provi-

sion of law, except as provided in subsection
(c), with respect to any commercial fishing
vessel of a family fisherman, the debts of
that family fisherman shall be treated in the
manner prescribed in paragraph (2).

‘‘(2)(A) For purposes of this chapter, a
claim for a lien described in subsection (b)
for a commercial fishing vessel of a family
fisherman that could, but for this sub-
section, be subject to a lien under otherwise
applicable maritime law, shall be treated as
an unsecured claim.

‘‘(B) Subparagraph (A) applies to a claim
for a lien resulting from a debt of a family
fisherman incurred on or after the date of
enactment of this chapter.

‘‘(b) A lien described in this subsection is—
‘‘(1) a maritime lien under subchapter III

of chapter 313 of title 46 without regard to
whether that lien is recorded under section
31343 of title 46; or

‘‘(2) a lien under applicable State law (or
the law of a political subdivision thereof).

‘‘(c) Subsection (a) shall not apply to—
‘‘(1) a claim made by a member of a crew

or a seaman including a claim made for—
‘‘(A) wages, maintenance, or cure; or
‘‘(B) personal injury; or
‘‘(2) a preferred ship mortgage that has

been perfected under subchapter II of chapter
313 of title 46.

‘‘(d) For purposes of this chapter, a mort-
gage described in subsection (c)(2) shall be
treated as a secured claim.’’.

(d) CLERICAL AMENDMENTS.—
(1) TABLE OF CHAPTERS.—In the table of

chapters for title 11, United States Code, the
item relating to chapter 12, is amended to
read as follows:
‘‘12. Adjustments of Debts of a Family

Farmer or Family Fisherman with
Regular Annual Income ............... 1201’’.

(2) TABLE OF SECTIONS.—The table of sec-
tions for chapter 12 of title 11, United States
Code, is amended by adding at the end the
following new item:
‘‘1232. Additional provisions relating to fam-

ily fishermen.’’.
(e) APPLICABILITY.—
Nothing in this section shall change, af-

fect, or amend the Fishery Conservation and
Management Act of 1976 (16 U.S.C. 1801, et
seq.).

Amend the table of contents accordingly.

AMENDMENT NO. 20, AS MODIFIED

(Purpose: To resolve an ambiguity relating
to the definition of current monthly income)

On page 18, beginning on line 10, after ‘‘pre-
ceding the date of determination’’ insert ‘‘,
which shall be the date which is the last day
of the calendar month immediately pre-
ceding the date of the bankruptcy filing. If
the debtor is providing the debtor’s current
monthly income at the time of the filing,
and otherwise the date of determination
shall be such date on which the debtor’s cur-
rent monthly income is determined by the
court for the purposes of this Act.’’.

AMENDMENT NO. 24

(Purpose: To amend the definition of a
bankruptcy petition preparer)

On page 85, beginning on line 12, strike ‘‘a
person, other than’’.

AMENDMENT NO. 30, AS MODIFIED

(Purpose: To provide a clarification of
postpetition wages and benefits)

At the end of title III, add the following:
SEC. 330. CLARIFICATION OF POSTPETITION

WAGES AND BENEFITS.
Section 503(b)(1)(A) of title 11, United

States Code, is amended to read as follows:
‘‘(A) the actual, necessary costs and ex-

penses of preserving the estate, including
wages, salaries, or commissions for services
rendered after the commencement of the
case, and wages and benefits awarded pursu-
ant to an action brought in a court of law or
the National Labor Relations Board as back
pay attributable to any period of time after
commencement of the case as a result of the
debtor’s violation of Federal or State law,
without regard to when the original unlawful
act occurred or to whether any services were
rendered if the court determines that the
award will not substantially increase the
probability of layoff or termination of cur-
rent employees or of nonpayment of domes-
tic support obligations during the case;’’

AMENDMENT NO. 35

(Purpose: To clarify the duties of a debtor
who is the plan administrator of an em-
ployee benefit plan)
At the appropriate place, insert the fol-

lowing:

SEC. ll. DUTIES WITH RESPECT TO A DEBTOR
WHO IS A PLAN ADMINISTRATOR OF
AN EMPLOYEE BENEFIT PLAN.

(a) IN GENERAL.—Section 521(a) of title 11,
United States Code, as so designated by sec-
tion 106(d) of this Act, is amended-

(1) in paragraph (4), by striking ‘‘and’’ at
the end;

(2) in paragraph (5), by striking the period
at the end and inserting ‘‘; and’’; and

(3) by adding at the end the following:
‘‘(6) unless a trustee is serving in the case,

if at the time of filing, the debtor, served as
the administrator (as defined in section 3 of
the Employee Retirement Income Security
Act of 1974 (29 U.S.C. 1002)) of an employee
benefit plan, continue to perform the obliga-
tions required of the administrator.’’.

(b) DUTIES OF TRUSTEES.—Section 704(a) of
title 11, United States Code, as so designated
and otherwise amended by this Act, is
amended—

(1) in paragraph (10), by striking ‘‘and’’ at
the end;

(2) in paragraph (11), by striking the period
at the end and inserting ‘‘; and’’; and

(3) by adding at the end the following:
‘‘(12) where, at the time of the time of the

commencement of the case, the debtor
served as the administrator (as defined in
section 3 of the Employee Retirement In-
come Security Act of 1974 (29 U.S.C. 1002)) of
an employee benefit plan, continue to per-
form the obligations required of the adminis-
trator;’’.

(c) CONFORMING AMENDMENT.—Section
1106(a) of title 11, United States Code, is
amended by striking paragraph (1) and in-
serting the following:

‘‘(1) perform the duties of the trustee, as
specified in paragraphs (2), (5), (7), (8), (9),
(10), (11), and (12) of section 704;’’.

Amend the table of contents accordingly.

AMENDMENT NO. 38, AS MODIFIED

(Purpose: To allow a debtor to purchase
health insurance)

Page 25, line 7, insert the following new
subsection and redesignate the subsequent
subsections accordingly:

‘‘(i) SPECIAL ALLOWANCE FOR HEALTH IN-
SURANCE.—Section 1329(a) of title 11, United
States Code, is amended by inserting the fol-
lowing new paragraph—

‘‘ ‘(4) reduce amounts to be paid under the
plan by the actual amount expended by the
debtor to purchase health insurance for the
debtor and any dependent of the debtor (if
those dependents do not otherwise have
health insurance coverage) if the debtor doc-
uments the cost of such insurance and dem-
onstrates that—

‘‘ ‘(A) such expenses are reasonable and
necessary;

‘‘ ‘(B)(i) if the debtor previously paid for
health insurance, the amount is not materi-
ally larger than the cost the debtor pre-
viously paid or the cost necessary to main-
tain the lapsed policy, or;

‘‘ ‘(ii) if the debtor did not have health in-
surance, the amount is not materially larger
than the reasonable cost that would be in-
curred by a debtor who purchases health in-
surance and who has similar income, ex-
penses, age, health status, and lives in the
same geographic location with the same
number of dependents that do not otherwise
have health insurance coverage; and

‘‘ ‘(C) the amount is not otherwise allowed
for purposes of determining disposable in-
come under section 1325(b) of this title.

Upon request of any party in interest the
debtor shall file proof that a health insur-
ance policy was purchased.’ ’’
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AMENDMENT NO. 43

(Purpose: To address exceptions to
discharge)

On page 173, line 11, strike ‘‘discharge a
debtor’’ and insert ‘‘discharge an individual
debtor’’.

On page 244, line 8, strike ‘‘described in
section 523(a)(2)’’ and insert ‘‘described in
subparagraph (A) or (B) of section 523(a)(2)
that is owed to a domestic governmental
unit or owed to a person as the result of an
action filed under subchapter III of chapter
37 of title 31, United States Code, or any
similar State statute,’’.

AMENDMENT NO. 45, AS MODIFIED

(Purpose: To make amendments with respect
to filings by small business concerns, and
for other purposes)

On page 212, strike line 8 and all that fol-
lows through page 212, line 14, and insert the
following:
SEC. 438. PLAN CONFIRMATION DEADLINE.

Section 1129 of title 11, United States Code,
is amended by adding at the end the fol-
lowing:

‘‘(e)(1) In a small business case, the plan
shall be confirmed not later than 45 days
after the date that a plan is filed with the
court as provided in section 1121(e).

‘‘(2) The 45 day period referred to in para-
graph (1) may be extended only if—

‘‘(A) the debtor, after notice and hearing,
demonstrates that it is more likely than not
that the court will confirm a plan within a
reasonable period of time;

‘‘(B) a new deadline is imposed at the time
at which the extension is granted; and

‘‘(C) the order extending time is signed be-
fore the existing deadline has expired.’’.

On page 217, line 16, strike ‘‘establishes’’
and all that follows through ‘‘time’’ on line
20 and insert the following: ‘‘establishes
that—

‘‘(A) there is a reasonable likelihood that a
plan will be confirmed within the time-
frames established in sections 1121(e) and
1129(e) of this title, as amended, or in cases
in which these sections do not apply, within
a reasonable period of time’’.

AMENDMENT NO. 49

(Purpose: To provide that Federal election
law fines and penalties are nondischarge-
able debts)

At the appropriate place, insert the fol-
lowing:
SEC. . FEDERAL ELECTION LAW FINES AND PEN-

ALTIES AS NONDISCHARGEABLE
DEBT.

Section 523(a) of title 11, United States
Code, is amended by inserting after para-
graph (14A) (as added by this Act) the fol-
lowing:

‘‘(14B) incurred to pay fines or penalties
imposed under Federal election law;’’.

Amend the table of contents accordingly.

AMENDMENT NO. 50

(Purpose: to provide that political
committees may not file for bankruptcy)

At the appropriate place, insert the fol-
lowing:
SEC. . NO BANKRUPTCY FOR INSOLVENT POLIT-

ICAL COMMITTEES.

Section 105 of title 11, United States Code,
is amended by adding at the end the fol-
lowing:

‘‘(e) A political committee subject to the
jurisdiction of the Federal Election Commis-
sion under Federal election laws may not file
for bankruptcy under this title.’’.

Amend the table of contents accordingly.

AMENDMENT NO. 54, AS MODIFIED

(Purpose: To encourage debtors to file in
chapter 13 to repay their debts)

On page 151, strike line 23 and all that fol-
lows through page 152, line 3, and insert the
following:

‘‘(f) Notwithstanding subsections (a) and
(b), the court shall not grant a discharge of
all debts provided for by the plan or dis-
allowed under section 502, if the debtor has
received a discharge: (1) in a case filed under
chapter 7, 11 or 12 of this title during the
three-year period preceding the date of the
order for relief under this chapter, or (2) in a
case filed under chapter 13 of this title dur-
ing the two-year period preceding the date of
such order, except that if the debtor dem-
onstrates extreme hardship requiring that a
chapter 13 case be filed, the court may short-
en the two-year period.’’.

AMENDMENT NO. 58

(Purpose: To make an amendment to pre-
serve the existing bankruptcy appellate
structure while providing a mechanism for
obtaining early review by the court of ap-
peals in appropriate circumstances)
Strike section 1235 and insert the fol-

lowing:
SEC. 1235. EXPEDITED APPEALS OF BANKRUPTCY

CASES TO COURTS OF APPEALS.
(a) APPEALS.—Section 158 of title 28,

United States Code, is amended—
(1) in subsection (c)(1), by striking ‘‘Sub-

ject to subsection (b),’’ and inserting ‘‘Sub-
ject to subsections (b) and (d)(2),’’; and

(2) in subsection (d)—
(A) by inserting ‘‘(1)’’ after ‘‘(d)’’; and
(B) by adding at the end the following:
‘‘(2)(A) A court of appeals that would have

jurisdiction of a subsequent appeal under
paragraph (1) or other law may authorize an
immediate appeal of an order or decree, not
otherwise appealable, that is entered in a
case or proceeding pending under section 157
or is entered by the district court or bank-
ruptcy appellate panel exercising jurisdic-
tion under subsection (a) or (b), if the bank-
ruptcy court, district court, bankruptcy ap-
pellate panel, or the parties acting jointly
certify that—

‘‘(i) the order or decree involves—
‘‘(I) a substantial question of law;
‘‘(II) a question of law requiring resolution

of conflicting decisions; or
‘‘(III) a matter of public importance; and
‘‘(ii) an immediate appeal from the order

or decree may materially advance the
progress of the case or proceeding.

‘‘(B) An appeal under this paragraph does
not stay proceedings in the court from which
the order or decree originated, unless the
originating court or the court of appeals or-
ders such a stay.’’.

(b) PROCEDURAL RULES.—
(1) TEMPORARY APPLICATION.—A provision

of this subsection shall apply to appeals
under section 158(d)(2) of title 28, United
States Code, as added by subsection (a) of
this section, until a rule of practice and pro-
cedure relating to such provision and appeal
is promulgated or amended under chapter 131
of such title.

(2) CERTIFICATION.—A district court, bank-
ruptcy court, or bankruptcy appellate panel
may enter a certification as described in sec-
tion 158(d)(2) of title 28, United States Code,
during proceedings pending before that court
or panel.

(3) PROCEDURE.—Subject to the other pro-
visions of this subsection, an appeal by per-
mission under section 158(d)(2) of title 28,
United States Code, shall be taken in the
manner prescribed in rule 5 of the Federal
Rules of Appellate Procedure.

(4) FILING PETITION.—When permission to
appeal is requested on the basis of a certifi-

cation of the parties, a district court, bank-
ruptcy court, or bankruptcy appellate panel,
the petition shall be filed within 10 days
after the certification is entered or filed.

(5) ATTACHMENT.—When permission to ap-
peal is requested on the basis of a certifi-
cation of a district court, bankruptcy court,
or bankruptcy appellate panel, a copy of the
certification shall be attached to the peti-
tion.

(6) PANEL AND CLERK.—In a case pending
before a bankruptcy appellate panel in which
permission to appeal is requested, the terms
‘‘district court’’ and ‘‘district clerk’’, as used
in rule 5 of the Federal Rules of Appellate
Procedure, mean ‘‘bankruptcy appellate
panel’’ and ‘‘clerk of the bankruptcy appel-
late panel’’, respectively.

(7) APPLICATION OF RULES.—In a case pend-
ing before a district court, bankruptcy court,
or bankruptcy appellate panel in which a
court of appeals grants permission to appeal,
the Federal Rules of Appellate Procedure
apply to the proceedings in the court of ap-
peals, to the extent relevant, as if the appeal
were taken from a final judgment, order, or
decree of a district court, bankruptcy court,
or bankruptcy appellate panel exercising ap-
pellate jurisdiction under subsection (a) or
(b) of section 158 of title 28, United States
Code.

AMENDMENT NO. 60, AS MODIFIED

(Purpose: To make technical corrections to
Title IX—Financial Contract Provisions)
On page 294, line 10, delete the comma after

‘‘mortgage’’;
On page 295, line 15, insert ‘‘mortgage’’ be-

fore ‘‘loan’’;
On page 296, line 25, strike ‘‘or’’ and insert

‘‘including’’;
On page 299, line 17, strike ‘‘or’’ and insert

‘‘including’’;
On page 301, line 18, strike ‘‘or any’’ and in-

sert ‘‘including any’’;
On page 302, line 23, insert ‘‘mortgage’’ be-

fore ‘‘loans’’;
On page 303, line 3, insert ‘‘mortgage’’ be-

fore ‘‘loans’’;
On page 304, line 16, strike ‘‘or’’ after ‘‘(V)’’

and insert ‘‘including’’;
On page 306, line 10, insert ‘‘is of a type’’

after ‘‘clause and’’;
On page 308, line 5, strike ‘‘or any’’ and in-

sert ‘‘including any’’;
On page 308, line 23, strike ‘‘the Gramm-

Leach-Bliley Act,’’ and insert ‘‘the Gramm-
Leach-Bliley Act, and’’;

On page 308, line 25, strike all after ‘‘2000’’
and insert a period following ‘‘2000’’;

On page 309, strike line 1 through 3;
On page 320, line 10, strike ‘‘and’’;
On page 321, line 4, strike the period at the

end of the line and insert ‘‘; and’’
On page 321, insert after line 4 the fol-

lowing:
‘‘(3) by including at the end of section 11(e)

the following new paragraph:
‘(ll) SAVINGS CLAUSE.—The meaning of

terms used in this subsection (e) are applica-
ble for purposes of this subsection (e) only,
and shall not be construed or applied so as to
challenge or after the characterization, defi-
nition, or treatment of any similar terms
under any other statute, regulation, or rule,
including the Gramm-Leach-Bliley Act, the
Legal Certainty for Bank Products Act of
2000, the securities law (as that term is de-
fined in section 3(a)(47) of the Securities Ex-
change Act of 1934), and the Commodity Ex-
change Act.’’

On page 327, line 7, strike ‘‘408’’ and insert
‘‘407A’’;

On page 327, line 20, strike ‘‘or’’ the second
time it appears;

On page 328, line 3, strike all following ‘‘re-
ceiver’’ through ‘‘agency’’ on line 4;
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On page 328, line 7, strike all following ‘‘re-

ceiver’’ through ‘‘bank’’ on line 9;
On page 328, line 12, strike the comma after

‘‘Act’’;
On page 328, line 18, strike all following

‘‘conservator’’ through ‘‘agency’’ on line 20;
On page 338, line 23, strike all following

‘‘conservator’’ through ‘‘bank’’ on line 25;
On page 329, line 25, insert ‘‘in the case of

an uninsured national bank or uninsured
Federal branch or agency’’ after ‘‘Currency’’;

On page 330, line 1, insert ‘‘in the case of a
corporation chartered under section 25A of
the Federal Reserve Act, or an uninsured
State member bank that operates, or oper-
ates as a multilateral clearing organization
pursuant to section 409 of the Act,’’;

On page 330, line 3, insert ‘‘solely’’ before
‘‘to implement’’.

On page 330, line 5, strike ‘‘to implement
this section,’’ and insert ‘‘, limited solely to
implementing paragraphs (8), (9), (10) and (11)
of section 11(e) of the Federal Deposit Insur-
ance Act,’’;

On page 330, line 7, insert ‘‘each’’ before
‘‘shall ensure’’;

On page 330, line 8, strike ‘‘that the’’ and
insert ‘‘that their’’;

On page 332, line 4, strike ‘‘(D), or’’ and in-
sert ‘‘(D) including’’;

On page 333, line 14, insert ‘‘mortgage’’ be-
fore ‘‘loans’’;

On page 333, line 18, insert ‘‘mortgage’’ be-
fore ‘‘loans’’;

On page 334, line 21, strike ‘‘(iv), or’’ and
insert ‘‘(vi) including’’;

On page 336, line 5, strike ‘‘or an’’ and in-
sert ‘‘or’’;

On page 336, line 8, strike ‘‘or a’’ and insert
‘‘or’’;

On page 336, line 10, strike ‘‘credit spread,
total return, or a’’ and insert ‘‘total return,
credit spread or’’;

On page 336, line 22, insert after ‘‘(I)’’ the
following: ‘‘is of a type that’’;

On page 338, line 13, strike ‘‘(v), or’’ and in-
sert ‘‘(v); including’’;

On page 338, line 18, strike ‘‘do’’;
On page 339, line 9, insert ‘‘and’’ after

‘‘Act,’’;
On page 339, line 10, strike all after ‘‘2000’’

through ‘‘Commission’’ on line 13 and insert
a period after ‘‘2000’’;

On page 340, line 20, insert ‘‘mortgage’’ be-
fore ‘‘loan’’;

On page 342, line 2, strike ‘‘or any’’ and in-
sert ‘‘Including any’’;

On page 343, line 21, strike ‘‘or any’’ and in-
sert ‘‘including any’’;

On page 346, line 7, strike ‘‘or’’ the first
time it appears;

On page 346, line 25, Insert ‘‘, including any
guarantee or reimbursement obligation re-
lated to 1 or more of the foregoing’’ fol-
lowing ‘‘foregoing’’;

On page 352, line 24, strike ‘‘a securities
clearing agency,’’ after ‘‘association,’’;

On page 353, line 25, insert ‘‘a securities
clearing agency,’’ before ‘‘a contract mar-
ket’’;

On page 355, line 5, strike ‘‘a securities
clearing agency,’’ after ‘‘association,’’;

On page 355, line 6, strike the end paren-
thesis after ‘‘Act’’;

On page 358, line 13, strike ‘‘5(c)’’ and in-
sert ‘‘5c(c)’’;

On page 358, line 24, strike ‘‘a national se-
curities exchange’’;

On page 359 line 4 strike ‘‘a securities
clearing agency,’’ after ‘‘association’’;

On page 363, line 13, insert ‘‘a securities
clearing agency,’’ after ‘‘association,’’;

On page 365, strike lines 18 through 22, and
on page 366, strike lines 1 through 2, and in-
sert in lieu thereof the following:

‘‘(H) RECORDKEEPING REQUIREMENTS.—The
Corporation, in consultation with the appro-
priate Federal banking agencies, may by reg-

ulation require more detailed recordkeeping
by any insured depository institution with
respect to qualified financial contracts (in-
cluding market valuations) only if such in-
sured depository institution is in a troubled
condition (as such term is defined by the
Corporation pursuant to 12 USC 1831i).’’;

On page 372, line 18, insert ‘‘governmental
unit, limited liability company (including a
single member limited liability company),’’
after ‘‘partnership,’’;

On page 373, line 22, insert ‘‘on or’’ after
‘‘State law’’;

On page 374, line 10, insert ‘‘and’’ before
‘‘the Commodity’’ and strike all after ‘‘Act’’
through line 12 and insert a period after
‘‘Act’’.

AMENDMENT NO. 66 AS MODIFIED

(Purpose: To save taxpayers $4,000,000 over 5
years, the costs associated with the stor-
age of the tax returns of debtors in certain
bankruptcy cases, according to the Con-
gressional Budget Office)
Strike line 21, page 160 to line 12, page 161

and insert thereof:
‘‘(f) An individual debtor in a case under

chapter 7, 11, or 13 shall file with the court
at the request of the Judge, U.S. Trustee,
any party in interest—

‘‘(1) at the time filed with the taxing au-
thority, the Federal tax returns or transcript
thereof required under applicable law, with
respect to the period from the commence-
ment of the case until such time as the case
is closed;

‘‘(2) at the time filed with the taxing au-
thority, the Federal tax returns or transcript
thereof required under applicable law, that
were not filed with the taxing authority
when the schedules under subsection (a)(1)
were filed with respect to the period that is
3 years before the order of relief;

‘‘(3) any amendments to any of the Federal
tax returns or transcripts thereof described
in paragraph (1) or (2); and’’.

AMENDMENT NO. 81, AS MODIFIED

(Purpose: To require the General Accounting
Office to conduct a study of the reaffirma-
tion process, and for other purposes)
At the end of subtitle A of title II, add the

following:
SEC. 204. GAO STUDY ON REAFFIRMATION PROC-

ESS.
(a) STUDY.—The General Accounting Office

(in this section referred to as the ‘‘GAO’’)
shall conduct a study of the reaffirmation
process under title 11, United States Code, to
determine the overall treatment of con-
sumers within the context of that process,
including consideration of—

(1) the policies and activities of creditors
with respect to reaffirmation; and

(2) whether consumers are fully, fairly and
consistently informed of their rights pursu-
ant to this title.

(b) REPORT TO CONGRESS.—Not later than
11⁄2 years after the date of enactment of this
Act, the GAO shall submit a report to the
Congress on the results of the study con-
ducted under subsection (a), together with
any recommendations for legislation to ad-
dress any abusive or coercive tactics found
within the reaffirmation process.

AMENDMENT NO. 106

(Purpose: To improve the bill)
On page 187, line 20, strike ‘‘(25)’’ and insert

‘‘(24)’’.
On page 187, line 21, strike ‘‘(26)’’ and insert

‘‘(25)’’.
On page 191, strike line 25 and insert the

following:
(2) in subsection (i), as so redesignated, by

inserting ‘‘and subject to the prior rights of

holders of security interests in such goods or
the proceeds thereof,’’ after ‘‘consent of a
creditor,’’; and

On page 192, line 1, strike ‘‘(2)’’ and insert
‘‘(3)’’.

On page 199, line 4, strike ‘‘through (5)’’
and insert ‘‘and (4)’’.

On page 255, line 8, strike ‘‘(26)’’ and insert
‘‘(25)’’.

On page 255, line 10, strike ‘‘(27)’’ and insert
‘‘(26)’’.

On page 278, line 9, strike ‘‘(28)’’ and insert
‘‘(27)’’.

On page 281, line 23, strike ‘‘(28)’’ and insert
‘‘(27)’’.

On page 347, line 21, strike ‘‘to, under’’ and
insert ‘‘to and under’’.

On page 347, line 24, strike ‘‘to, under’’ and
insert ‘‘to and under’’.

On page 348, line 13, strike ‘‘to, under’’ and
insert ‘‘to and under’’.

On page 348, line 17, strike ‘‘(27)’’ and insert
‘‘(26)’’.

On page 348, line 19, strike ‘‘(28)’’ and insert
‘‘(27)’’.

On page 349, line 8, strike ‘‘to, under’’ and
insert ‘‘to and under’’.

On page 349, line 21, strike ‘‘(28)’’ and insert
‘‘(27)’’.

On page 361, line 23, strike ‘‘(28)’’ and insert
‘‘(27)’’.

On page 362, lines 4 and 8, strike ‘‘(28)’’
each place it appears and insert ‘‘(27)’’.

On page 385, line 10, strike ‘‘, including’’
and insert ‘‘. If the health care business is a
long-term care facility, the trustee may ap-
point’’.

On page 385, line 13, add at the end the fol-
lowing: ‘‘In the event that the trustee does
not appoint the State Long-Term Care Om-
budsman to monitor the quality of patient
care in a long-term care facility, the court
shall notify the individual who serves as the
State Long-Term Care Ombudsman of the
name and address of the individual who is
appointed.’’.

On page 386, line 12, insert after the first
period the following: ‘‘If the individual ap-
pointed as ombudsman is a person who is
also serving as a State Long-Term Care Om-
budsman appointed under title III or title
VII of the Older Americans Act of 1965 (42
U.S.C. 3021 et seq., 3058 et seq.), that person
shall have access to patient records, con-
sistent with authority spelled out in the
Older Americans Act and State laws gov-
erning the State Long-Term Care Ombuds-
man program.’’.

On page 388, line 4, strike ‘‘(28)’’ and insert
‘‘(27)’’.

On page 388, line 6, strike ‘‘(29)’’ and insert
‘‘(28)’’.

On page 394, strike lines 9 through 13.
Redesignate sections 1220 through 1223 as

sections 1219 through 1222, respectively.
On page 397, strike line 16 and all that fol-

lows through page 398, line 12.
On page 405, line 13, strike ‘‘after’’ and in-

sert ‘‘prior to’’.
On page 406, line 5, strike ‘‘after’’ and in-

sert ‘‘prior to’’.
Redesignate sections 1225 through 1236 as

sections 1223 through 1234, respectively.
Amend the table of contents accordingly.

AMENDMENT NO. 107

(Purpose: To provide for an additional bank-
ruptcy judgeship for the district of Nevada)
On page 400, insert between lines 10 and 11

the following:
(T) One additional bankruptcy judgeship

for the district of Nevada, and one for the
district of Delaware.

AMENDMENT NO. 108

(Purpose: To correct the treatment of cer-
tain spousal income for purposes of means
testing)
On page 10, line 14, after ‘‘private’’ insert

‘‘or public’’ and
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On page 10, line 17, after ‘‘necessary’’ insert

‘‘, and that such expenses are not already ac-
counted for in the Internal Revenue Service
Standards referred to in 707(b)(a) of this
title.’’

AMENDMENT NO. 109

At the end of the bill, add the following:
TITLE XV—MISCELLANEOUS PROVISIONS

SEC. 1501. REIMBURSEMENT OF RESEARCH, DE-
VELOPMENT, AND MAINTENANCE
COSTS.

(a) IN GENERAL.—Not later August 1, 2001,
the Federal Crop Insurance Corporation shall
promulgate final regulations to carry out
section 522(b) of the Federal Crop Insurance
Act (7 U.S.C. 522(b)), without regard to—

(1) the notice and comment provisions of
section 553 of title 5, United States Code;

(2) the Statement of Policy of the Sec-
retary of Agriculture effective July 24, 1971
(36 Fed. Reg. 13804), relating to notices of
proposed rulemaking and public participa-
tion in rulemaking; and

(3) chapter 35 of title 44, United States
Code (commonly known as the ‘‘Paperwork
Reduction Act’’).

(b) CONGRESSIONAL REVIEW OF AGENCY
RULEMAKING.—In carrying out this section,
the Corporation shall use the authority pro-
vided under section 808 of title 5, United
States Code.

(c) EFFECTIVE DATE.—The final regulations
promulgated under subsection (a) shall take
effect on the date of publication of the final
regulations.

Amend the table of contents accordingly.

The PRESIDING OFFICER. The Sen-
ator from Vermont.

Mr. LEAHY. Mr. President, just so
Senators know, that included the Bau-
cus, Feingold, Feinstein, Leahy, Schu-
mer, Wellstone, Leahy, Ensign/Reid,
Leahy, Kohl/Kennedy, Levin/Grassley,
Biden/Specter/Sessions/Leahy, Collins/
Kerry, Gramm of Texas, Reed of Rhode
Island, Kennedy, Leahy, Bond/Kerry,
Boxer, and Grassley amendments.

AMENDMENT NO. 30, AS MODIFIED

Mr. KENNEDY. Mr. President, this
bipartisan amendment protects work-
ers who face bankruptcy because they
are owed money by employers for back
pay. This amendment was passed by
voice vote last year, but was dropped in
conference. This should be a non-
controversial change, a change that
would ensure that workers receive all
the wages that are due them, workers
who were denied minimum wage or
overtime pay, workers who were vic-
tims of discrimination, workers who
were wrongfully fired, and veterans
who were denied jobs when they re-
turned from active military duty.

Amending the bankruptcy bill to pro-
tect the back pay of workers is espe-
cially appropriate, because back pay
awards help many of the people that
this legislation places at risk, low in-
come families, minorities, and women.
My amendment helps workers take
care of their families. Collecting a
back pay award would give them more
of the resources they need to afford
food, clothing, and health care without
turning to credit cards.

Our bankruptcy laws already protect
wages so that businesses can continue
to pay their workers during a reorga-
nization. And some courts have taken

the important step of requiring em-
ployers facing bankruptcy to live up to
their obligations to provide back pay
awards. This change would ensure that
all workers are treated the same, no
matter what bankruptcy court their
employer has filed in.

The Department of Labor and the Na-
tional Labor Relations Board obtain
back pay awards on behalf of workers.
For fiscal year 1998, the NLRB got back
pay awards on behalf of about 24,000
workers, with an average award of
$3,750 per worker. During the past 5
years, the NLRB also recovered about
$1 million on behalf of approximately
300 American veterans who were
wrongfully denied jobs after they re-
turned to work from active military
duty.

Similarly, for fiscal year 1999 the De-
partment of Labor got back pay awards
on behalf of about 2,000 workers, with
an average award of about $900 per
worker.

If these back pay awards do not re-
ceive protection in bankruptcy, most
workers will never receive them. They
will have earned the back pay, but will
never see a dime. Without this amend-
ment, workers lose twice—first when
they are wrongfully denied wages, and
then again when they are unable to
collect the wages because their em-
ployers have declared bankruptcy.

Mr. KOHL. Mr. President, I am
pleased that the Senate agreed to ac-
cept this amendment as part of the
bankruptcy bill. Last session, my
amendment was accepted by the Sen-
ate only to be stripped out of the con-
ference report. The compromise
reached on the amendment this year
should ensure that it remains in the
bill this year. In addition, I would like
to thank Senator KENNEDY for joining
me this year in offering this amend-
ment.

The amendment corrects an incon-
sistency in current law regarding the
treatment of backpay awards issued for
violations of state or federal laws such
as whistle blower protection laws, the
Fair Labor Standards Act, or civil
rights laws. For example, an employee
who works ten hours of overtime dur-
ing a pay period, but is only paid for
nine, or an employee who is wrongfully
fired for being a whistle blower does
not currently receive the same treat-
ment as the employee who continues to
work for the bankrupt company
postpetition. Some courts have held
that where an award of backpay covers
a time both before and after the em-
ployer’s bankruptcy petition, the en-
tire award is considered a general unse-
cured claim.

This amendment would clarify the
treatment of backpay awards for the
postpetition period. For example, the
postpetition backpay due an employee
who has been reinstated after a suc-
cessful suit under whistleblower pro-
tection laws would clearly be an ad-
ministrative expense under 11 U.S.C. §
503(b)(1)(A). So too would backpay due
to workers whose overtime compensa-
tion was illegally denied or reduced.

Under the terms of the compromise
agreed to in this amendment, before
the postpetition award is treated as an
administrative expense, the bank-
ruptcy court must first determine that
‘‘the award will not substantially in-
crease the probability of layoff or ter-
mination of current employees or non-
payment of domestic support obliga-
tions during the case.’’ The court
should evaluate the possible impact of
the award in the context of all other
administrative expenses being award-
ed. The term ‘‘substantial’’ will ensure
that the bankruptcy court only refuses
to treat postpetition backpay awards
as an administrative expense in the
rarest of circumstances.

In general, these backpay awards
range on average from only a few hun-
dred dollars up to a couple of thousand
dollars. Given that these awards are so
small, there is virtually no chance that
the award will substantially affect any
part of an ongoing business concern.
Should the award of the postpetition
amount be significantly more than a
couple of thousand dollars, it is still
highly unlikely that it will substan-
tially change the probability of layoff
or termination of other employees.

This amendment is an important
clarification to the code. I am pleased
that the Senate recognized the con-
sequence of these postpetition backpay
awards.

AMENDMENT NO. 107, AS MODIFIED

Mr. ENSIGN. Mr. President, today I
introduce, along with the senior Sen-
ator from Nevada, an amendment to
the Bankruptcy Reform Act of 2001 to
create an additional bankruptcy judge-
ship position for the District of Ne-
vada.

This amendment follows the rec-
ommendation of the Judicial Con-
ference Committee on the Administra-
tion of the Bankruptcy Committee to
the Judicial Conference of the United
States that legislation be transmitted
to Congress to create an additional
judgeship for the District of Nevada.

The combination of a rapidly growing
population in Nevada and a high num-
ber of bankruptcy filings makes it im-
perative for Nevada to have another
judgeship. Nevada continues to be the
fastest growing state in the nation, and
the Las Vegas metropolitan area re-
mains one of the most rapidly growing
cities. Between 1990 and 1999, the popu-
lation of the state of Nevada grew by
more than 66 percent. Its population
growth is projected to increase by 10
percent from 2000 to 2005. At this cur-
rent rate of growth, the Las Vegas area
alone will nearly double to 2.5 million
people in the next ten years.

Unfortunately, the growth in bank-
ruptcy case filings in Nevada has been
even more dramatic. Between 1990 and
1999 case filings grew by more than 226
percent. In 2000, the District of Nevada
was ranked fifth highest in U.S. total
filings per capita and first in the U.S.
in filings of Chapter 7 per capita. By
every measure, weighted filings per
judgeship, case filings per judgeship,
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Chapter 11 filings—the District of Ne-
vada measured well above the national
average.

The population growth in my state
and the increased number of case fil-
ings clearly justifies the need for an
additional bankruptcy judgeship posi-
tion for the District of Nevada. We
offer this amendment today in the
hopes that we can accomplish this crit-
ical task for our home state of Nevada.

Mr. LEAHY. Mr. President, I am
pleased that we finally adopted the
amendments in the managers’ package
to improve this bill. I thank the efforts
of Senators HATCH, DASCHLE, GRASS-
LEY, and REID.

For the information of my col-
leagues, we adopted the following
amendments to improve this bill.

We adopted an amendment by Sen-
ator BAUCUS to resolve an ambiguity
regarding involuntary bankruptcies.

We adopted an amendment by Sen-
ator BOXER to provide that public edu-
cation expenses are treated equally
with private education expenses in the
bill’s means-test.

We adopted an amendment by Sen-
ator FEINSTEIN regarding bankruptcy
petition preparers.

We adopted an amendment by Sen-
ator JACK REED calling for a General
Accounting Office review of the bill’s
reaffirmation provisions.

We adopted an amendment by Sen-
ator FEINGOLD to make Federal Elec-
tion Commission fines and judges non-
dischargeable in a bankruptcy pro-
ceeding.

We adopted another amendment by
Senator FEINGOLD to clarify that the
Federal Election Commission has juris-
diction over insolvent Political Action
Committees.

We adopted an amendment that I of-
fered to clarify the definition of cur-
rent monthly income in the bill’s
means-test to prevent unnecessary liti-
gation.

We adopted another Leahy amend-
ment to allow a person who has suc-
cessfully completed a chapter 13 plan
and paid off all her creditors to file an-
other chapter 13 plan if some unfore-
seen economic disaster—such as a job
loss or high medical expenses—hits
that person within two years of the
first chapter 13 completion.

We adopted a third Leahy amend-
ment to modify the requirements for
debtors to file tax returns to only Fed-
eral returns or transcripts to stream-
line the process and reduce unneces-
sary court storage costs.

We adopted an amendment by Sen-
ator SCHUMER and Senator GRASSLEY
on corporate business reorganizations
to prevent a single creditor from alleg-
ing fraud to delay the reorganization
and to clarify that debts from viola-
tions of the False Claims Act are non-
dischargeable in bankruptcy.

We adopted an amendment by Sen-
ator WELLSTONE to clarify that the
companies in bankruptcy must fulfil
their legal obligations as sponsors and
administrators of health care and other
benefit plans.

We adopted an amendment by Sen-
ators REID and ENSIGN to authorize a
bankruptcy judgeship for Nevada the
fastest growing state in the nation.

We also adopted, at the request of
Senators BIDEN and CARPER, an author-
ization for an additional bankruptcy
judgeship for the District of Delaware,
which has the heaviest caseload of
bankruptcy cases in the country.

We accepted a colloquy between Sen-
ator LEVIN and Senator GRASSLEY to
ensure that spikes in gasoline prices
will be taken into account in the bill’s
means-test.

We adopted an amendment by Sen-
ators KOHL and KENNEDY to require
that back pay awards are given the
same priority as regular wages in
bankruptcy proceedings.

We adopted an amendment by Sen-
ator GRAMM, which Senator SARBANES
has cleared as the ranking member of
the Senate Banking Committee, mak-
ing corrections to the bill’s financial
contract provisions.

We adopted an amendment by Sen-
ators BOND and KERRY to improve the
bill’s small business provisions.

We adopted an amendment by Sen-
ator KENNEDY to include health insur-
ance costs in the bill’s means-test.

We adopted an amendment by Sen-
ator COLLINS and Senator KERRY on
family fisherman protection in bank-
ruptcy.

We adopted an amendment by Sen-
ators SESSIONS, LEAHY, SPECTER, and
BIDEN regarding appeals of bankruptcy
cases.

I am glad we made these important
bipartisan changes to improve this bill
and add more balance and fairness to
it.

AMENDMENT NO. 59, AS FURTHER MODIFIED

Mr. SESSIONS. Mr. President, I ask
unanimous consent that amendment
No. 59 be further modified so that it
strikes section 311 of the Kohl amend-
ment No. 68.

The PRESIDING OFFICER. Without
objection, it is so ordered. The amend-
ment (No. 59), as further modified, is as
follows:

Strike section 311 of Kohl amendment No.
68, and insert the following:

(a) IN GENERAL.—Section 362(b) of title 11,
United States Code, is amended—

(1) by inserting after paragraph (21), as
added by this Act, the following:

‘‘(23) under subsection (a)(3), of the com-
mencement or continuation of any eviction,
unlawful detainer action, or similar pro-
ceeding by a lessor against a debtor seeking
possession of residential property—

‘‘(A) on which the debtor resides as a ten-
ant; and

‘‘(B) with respect to which—
‘‘(i) the debtor fails to make a rental pay-

ment that first becomes due under the unex-
pired specific term of a rental agreement or
lease or under a tenancy under applicable
State, or local rent control law, after the
date of filing of the petition or during the 10-
day period preceding the date of filing of the
petition, if the lessor files with the court a
certification that the debtor has not made a
payment for rent and serves a copy of the
certification upon the debtor; or

‘‘(ii) the debtor has a month to month ten-
ancy (or one of shorter term) other than

under applicable State or local rent control
law where timely payments are made pursu-
ant to clause (i), if the lessor files with a
court a certification that the requirements
of this clause have been met and serves a
copy of the certification upon the debtor.

‘‘(24) under subsection (a)(3), of the com-
mencement or continuation of any eviction,
unlawful detainer action, or similar pro-
ceeding by a lessor against a debtor seeking
possession of residential property, if during
the 2-year period preceding the date of filing
of the petition, the debtor or another occu-
pant of the leased premises—

‘‘(A) commenced another case under this
title; and

‘‘(B) failed to make any rental payment
that first became due under applicable non-
bankruptcy law after the date of filing of the
petition for that other case;

‘‘(25) under subsection (a)(3), of an eviction
action, to the extent that it seeks possession
based on endangerment of property or the il-
legal use of controlled substances on the
property, if the lessor files with the court a
certification that such an eviction has been
filed or the debtor has endangered property
or illegally used or allowed to be used a con-
trolled substance on the property during the
30-day period preceding the date of filing of
the certification, and serves a copy of the
certification upon the debtor;’’; and

(2) by adding at the end of the flush mate-
rial at the end of the subsection the fol-
lowing; ‘‘With respect to the applicability of
paragraph (23) or (25) to a debtor with re-
spect to the commencement or continuation
of a proceeding described in any such para-
graph, the exception to the automatic stay
shall become effective on the 15th day after
the lessor meets the filing and notification
requirements under any such paragraph, un-
less—

‘‘(A) the debtor files a certification with
the court and serves a copy of that certifi-
cation upon the lessor on or before that 15th
day, that—

‘‘(i) contests the truth or legal sufficiency
of the lessor’s certification; or

‘‘(ii) states that the tenant has taken such
action as may be necessary to remedy the
subject of the certification under paragraph
(23)(B)(i), except that no tenant may take ad-
vantage of such remedy more than once
under this title; or

‘‘(B) the court orders that the exception to
the automatic stay shall not become effec-
tive, or provides for a later date of applica-
bility.’’.

(3) by adding at the end of the flush mate-
rial added by paragraph (2), the following:

‘‘Where a debtor makes a certification under
subparagraph (A), the clerk of the court
shall set a hearing on a date no later than 10
days after the date of the filing of the certifi-
cation of the debtor and provide written no-
tice thereof. If the debtor can demonstrate
to the satisfaction of the court that the sent
payment due post-petition or 10 days prior to
the petition was made prior to the filing of
the debtor’s certification under subpara-
graph (A), or that the situation giving rise to
the exception in paragraph (25) does not exist
or has been remedied to the court’s satisfac-
tion, then a stay under subsection (a) shall
be in effect until the termination of the stay
under this section. If the debtor cannot
make this demonstration to the satisfaction
of the court, the court shall order the stay
under subsection (a) lifted forthwith. Where
a debtor does not file a certification under
subparagraph (A), the stay under subsection
(a) shall be lifted by operation of law and the
clerk of the court shall certify a copy of the
bankruptcy docket as sufficient evidence
that the automatic stay of subsection (a) is
lifted.’’
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FLUCTUATING GAS PRICES

Mr. LEVIN. Mr. President, as the
Senator knows, gas prices have fluc-
tuated significantly in the last year. In
my own state of Michigan, gas prices
went from .80 cents a gallon in October
1999 to a high of $1.46 a gallon by June
2000. The Internal Revenue Service,
IRS, Local Standards for Operating
Costs and Public Transportation Costs,
which includes costs for gasoline, are
revised in October of each year but are
often based on statistics from as long
as 2 or 3 years before that. The IRS
standards for gasoline costs can be out
of date in a fast changing economy.

In the event a debtor has experienced
significant increases in the costs of
buying gasoline for their car, how
would the means test adjust for this?

Mr. GRASSLEY. Mr. President,
under the special circumstances provi-
sion, the debtor could explain in the
debtor’s petition why an additional al-
lowance in excess of the amounts al-
lowed under the Internal Revenue
Standards was reasonable and nec-
essary. As a practical matter, if the
costs for gas have increased signifi-
cantly over the costs for gas used by
the Internal Revenue Service, the ex-
cess costs of gasoline over the IRS
standard should and would be allowed
under the special circumstances provi-
sion.

Mr. NELSON of Florida. Mr. Presi-
dent, I am opposed to the Bankruptcy
Reform Act of 2001. I do not take my
decision to vote against this legislation
lightly. The growing personal debt of
the American people and the dramatic
rise in bankruptcy filings over the last
10 years should give us all reason for
concern.

However, this legislation simply fails
as a matter of sound public policy.
Rather than addressing this complex
issue with a solution that focuses on
consumer and private sector responsi-
bility, this bill almost exclusively
places the burden of change on the peo-
ple that bankruptcy law is supposed to
help. It almost completely ignores the
aggressive marketing practices of lend-
ers who in some cases, seem to have
lost the ability to judge a bad credit
risk.

It is difficult to have sympathy for
an industry that mails three billion so-
licitations a year, and expends very lit-
tle effort to ensure that they are mar-
keting to people who have the financial
means or are even old enough to hold a
credit card. It’s clear that young and
low-income individuals, who often have
the least ability to repay, are prime
targets of the credit industry’s overly
aggressive marketing tactics.

It appears that these companies have
made a calculation that it is more prof-
itable to have liberal lending policies
and higher interest rates, than it is to
deny credit or at least putting a rea-
sonable credit limit in place.

I have heard many of my colleagues
talk a lot over the past week about
how consumers need to be more finan-
cially responsible. Fair enough. But

I’m here to say that we should also de-
mand more responsibility from big
lenders who fail to do their homework.

Especially in a time of economic
slow-down, I do not believe we should
make it more difficult for people to get
a fresh start unless we also make fur-
ther demands of an industry that could
solve many of its problems by simply
making credit available responsibly.

I realize that this legislation also
would benefit many small businesses
that extend credit to their customers,
and that are sometimes forced to foot
the bill for individuals who choose to
abuse the system. My concern about
reckless lending practices is not aimed
at the small businessman, and, I
strongly want to stamp out abuse in
the bankruptcy system.

However, a better bankruptcy bill
would encourage responsible mar-
keting of credit services and would in-
clude stronger provisions to curb pred-
atory lending. This bill falls short of
the mark in these areas and as result
will not get my vote.

Mr. KERRY. Mr. President, the
Bankruptcy Reform bill we are voting
on today has a valid, uncontroversial
and necessary purpose. It is intended to
curb bankruptcy abuse and ensure that
those who can afford to pay their
debts, do pay their debts. And I would
say to you, Mr. President, if this
were—all about those goals—if this
were a debate about personal responsi-
bility—there would be a very different
dialogue in the United States Senate
and it would have given us a very dif-
ferent bill than the one we’re voting on
today. But Mr. President the bill we
are voting on is seriously flawed and
will harm innocent debtors who are
genuinely in need of the protections
and ‘‘fresh start’’ that bankruptcy pro-
cedures are intended to provide. It is
for that reason that I must vote
against this bill.

During the 106th Congress, I voted in
favor of the Senate bankruptcy bill, be-
cause I believe that we need to reform
the system and curb abuse. I had some
serious reservations about that bill and
had hoped that many of the concerns I
had at that time would be addressed in
conference. Unfortunately the con-
ference bill, like the bill we are voting
on today, did not target only those who
abuse the bankruptcy system. What we
needed during the 106th Congress, and
what we need now, is bankruptcy re-
form that does not lump together those
who need the protections of bank-
ruptcy with those who abuse the sys-
tem.

We must absolutely prevent the
abuse of the bankruptcy system by the
millionaires whom we know have re-
ceived the protections of the bank-
ruptcy system despite their ability to
repay their debts. But even beyond the
flagrant, high profile abuse of the
bankruptcy system that we have read
about in the papers, we must also be
sure that every consumer acts respon-
sibly and does not charge meals, vaca-
tions and clothes that he can’t afford,

only to turn to the bankruptcy system
to bail him out of his debt.

At the same time, we must not forget
that a fresh start in bankruptcy serves
a valuable purpose for many individ-
uals who truly need its protections.
When an individual gets into financial
trouble because, for example, she has
catastrophic, unforeseen medical ex-
penses, it is better for her, for her
creditors and even for society as a
whole if she is given the opportunity to
have her debts discharged and is given
a fresh start. The alternative is that
the innocent but unlucky debtor may
have as much as 25 percent of her
wages garnished by her creditors. Most
people live paycheck to paycheck and
would be put in serious financial trou-
ble if their paychecks were reduced by
that much. In those circumstances,
consumers have no choice but to cut
back on other, important expenses.
They stop paying for their auto insur-
ance and health insurance. They de-
plete any savings they might have and
stop contributing to their retirement
accounts. This is a perverse result that
doesn’t benefit anyone and certainly
should not be the outcome of our ef-
forts to reform the bankruptcy system.

As you know, this bill implements a
means-testing system that would cre-
ate a presumption that a Chapter 7
bankruptcy, or fresh start bankruptcy,
should be dismissed or converted to a
Chapter 13 reorganization if a certain
financial formula is satisfied. The
means test applies an IRS standard to
determine whether a case should be
dismissed or converted. The IRS stand-
ard is inflexible, and it provides no
room for a bankruptcy judge to deter-
mine whether the circumstances that
led to the debtor’s financial situation
warrant treatment under Chapter 7. A
father with a sick child is treated the
same way as a reckless spender who
ran up his credit cards on luxury items.
Judges should have some discretion to
distinguish those situations and ex-
empt from means-testing debtors who,
due to circumstances beyond their con-
trol, have come to the court to ask for
the protection bankruptcy is intended
to provide.

The purpose of the means test is to
ensure that more individuals file in
Chapter 13 and therefore pay off more
of their debts. That sounds like a laud-
able goal. But it is likely to fail. Sim-
ply because more people are forced into
Chapter 13 plans does not mean that
they will be able to successfully com-
plete those plans. Even under the cur-
rent system, only a third of those who
file for Chapter 13 successfully com-
plete their plans. Simply funneling
more individuals into Chapter 13 does
not in any way guarantee that more
debts will be paid off.

Finally, the means test imposes fi-
nancial disclosure requirements that
put significant burdens on all debtors,
not just the ten percent or fewer whom
experts say abuse the system. Under
the means test, everyone who files for
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bankruptcy must engage in more prep-
aration, more paperwork and more at-
torney and other expenses prior to fil-
ing for bankruptcy, leaving fewer as-
sets to distribute to creditors.

A narrowly targeted reform bill de-
signed to reduce abuse of the system
would have provided bankruptcy judges
with the discretion to dismiss or con-
vert a case to Chapter 7, but would not
have mandated it. It would have pro-
vided creditors the opportunity to ask
for a dismissal or conversion, but
would not have put the burden on every
filer to prove that he or she deserves
the protections of Chapter 7. This bill
simply fails to take that reasonable,
targeted approach toward curbing
abuse.

In its attempt to thwart abuse of the
system, the bill we are voting will also
result in some innocent debtors losing
their rented homes and apartments.
Current bankruptcy law allows individ-
uals in bankruptcy to remain in their
apartments as long as they keep pay-
ing their rent while the bankruptcy is
pending, and as long as they repay any
unpaid rent. A landlord must go to the
bankruptcy court for permission to
evict tenants who have filed for bank-
ruptcy. There is no question that some
tenants will abuse this provision, and
withhold rent while gambling on the
fact that the time and expense of going
to bankruptcy court will prevent the
landlord from getting permission to
evict the tenant. This bill, which al-
lows landlords to evict debtors without
going to bankruptcy court, punishes
the innocent tenant who is paying his
rent while it attempts to get at those
who abuse the system. And once again,
the answer lies in more narrowly tar-
geting reform. We simply need to make
it easier and less expensive for a land-
lord to evict a tenant when that tenant
has failed to pay his rent. It is not nec-
essary, nor is it good public policy, to
allow a landlord to evict a tenant who
is paying rent and who will pay back
any debts owed.

Perhaps one of the most disturbing
parts of the bill is its impact on chil-
dren. The bill’s supporters claim that
by moving child support claims from
seventh to first priority in Chapter 7
cases, the bill ‘‘puts child support
first.’’ What they don’t say is that this
provision is virtually meaningless and
will help very few children. The reason
is because few debtors in Chapter 7
have any assets to distribute to pri-
ority unsecured creditors, such as cred-
it card companies, after secured credi-
tors receive the value of their collat-
eral. Therefore, this change would af-
fect only the smallest number of cases.

In addition, by forcing more debtors
to file Chapter 13, more debt, including
credit card debt, will have to be repaid.
The result is that banks and credit
card companies will be in direct com-
petition with single parents trying to
collect child support after bankruptcy.
Once again, Mr. President, a bill that
claims to reform the system may actu-
ally make it worse for those most in
need.

While this bill puts more burdens on
the innocent debtor, it does not place
more responsibility on the creditors
who provide the consumers with the
opportunity to take on increasing
amounts of debt. A simple provision re-
quiring credit card bills to state the
length of time it would take and the
interest that would be paid on the cur-
rent debt if only the monthly min-
imum was paid would have provided
real reform. Such a provision would
have provided valuable information to
consumers, and given them the tools
they need to decide whether they can
afford to take on any new debt. This
bill, however, fails to include such a
balanced reform provision. Instead, it
includes an inadequate disclosure pro-
vision that would free 80% of all banks
from any disclosure responsibility and
place the burden of disclosure on the
Federal Reserve for two years. After
that time, it is unclear whether and
how the consumer disclosure require-
ments would be maintained.

This bill is not only detrimental to
consumers, but it also hurts our small
businesses. This effort to reform our
bankruptcy laws will make it more dif-
ficult for entrepreneurs to start a
small business and impose additional
regulations and reporting requirements
on small businesses who file for bank-
ruptcy. I believe we must do every-
thing possible to ensure the viability of
small businesses and to assist in fos-
tering entrepreneurship in our econ-
omy. It has been the Congress’s long-
held belief that regulatory and proce-
dural burdens should be lowered for
small business wherever possible. How-
ever, the Bankruptcy Reform Act fails
to meet this challenge. Instead, this
legislation promotes additional red
tape and a government bureaucracy
that we have worked to reduce for
small business. Specifically, the provi-
sions included in the Bankruptcy Re-
form Act impose new technical and
burdensome reporting requirements for
small businesses who file for bank-
ruptcy that are more stringent on
small businesses than they are on big
business. Further, the bill will provide
creditors with greatly enhanced powers
to force small businesses to liquidate
their assets.

Any big business would have dif-
ficulty complying with these new bur-
densome reporting requirements. But
think of the difficulties an entre-
preneur or a mom and pop grocery
store will have in complying with this
dizzying array of new and complex re-
porting and other requirements. These
small businesses are the most likely to
need, but least likely to be able to af-
ford, the assistance of a lawyer or an
accountant to comply with these new
taxing requirements. That is why dur-
ing the consideration of this bill I of-
fered an amendment to strike the
small business provisions which will
make it easier for creditors to force
liquidations of small business during
the bankruptcy process. Unfortunately,
that amendment was not adopted.

A limited number of provisions do
help small businesses and family fish-
ing businesses. The amendments that I
offered last year to extend the reorga-
nization plan filing and confirmation
deadlines for small business are in-
cluded in this bill along with a provi-
sion to include small businesses in the
creditors committee. Those amend-
ments help small businesses, but they
cannot compensate for the greater bur-
dens this bill imposes.

Additionally, I am pleased that an
amendment sponsored by Senator COL-
LINS and I which will extend Chapter 12
bankruptcy protections to our family
fishermen has been included in the bill.
Mr. President, small, family-owned
fishing businesses are in serious trou-
ble. Severe environmental factors such
as coastal pollution, warmer oceans
and changing currents have resulted in
severely depleted fish stocks around
the country. We are making progress in
rebuilding stocks, however, the cost of
this progress has been a steep decline
in the amount of fishing allowed in
Georges Bank and the Gulf of Maine.
This in turn has made it much more
difficult for fishermen in Massachu-
setts and Maine to maintain profitable
businesses.

This amendment Senator COLLINS
and I sponsored will ensure that fisher-
men have the flexibility under Chapter
12 of the bankruptcy code to wait out
the rebuilding of our commercial fish
stocks without back-tracking on our
conservation gains to date. It will help
preserve the rich New England fishing
heritage in Massachusetts without wip-
ing out the fiercely independent small-
boat fishermen.

Despite those provisions, which I do
believe improve the system, overall
this bill does not provide for real bank-
ruptcy reform. Mr. President, sponsors
of this bill say it is necessary because
we are in the midst of a ‘‘bankruptcy
crisis.’’ There has been widespread and
justifiable concern over the increase in
consumer bankruptcies during the
1990s. There were more than 1.4 million
bankruptcy filings in 1998. However,
personal bankruptcy filings have fallen
steadily since then, down to 1.3 million
in 1999 and to 1.2 million last year.
That is fewer bankruptcies per capita
than there were at the time the bank-
ruptcy bill was first introduced. I can-
not help but think that had we enacted
bankruptcy reform in 1998, the spon-
sors of the bill would have been taking
credit for this downturn in bank-
ruptcies.

But without congressional interven-
tion, bankruptcies have been on the de-
cline. The reason, Mr. President, is
simple. Lenders are profit-maximizing
institutions which select their own
credit criteria. If there is an increase
in personal bankruptcies, credit card
companies simply won’t offer their
cards to consumers who don’t have the
means to pay. The free-market thus
corrects any upswing in bankruptcy.

Although the free market will cor-
rect the over-extension of credit to

VerDate 23-FEB-2001 04:15 Mar 16, 2001 Jkt 089060 PO 00000 Frm 00042 Fmt 0624 Sfmt 0634 E:\CR\FM\G15MR6.107 pfrm08 PsN: S15PT1



CONGRESSIONAL RECORD — SENATE S2365March 15, 2001
those who can least afford it, the mar-
ket will not address the small percent-
age of bankruptcy filers who abuse the
system. We need legislation for that.
But that legislation should be targeted;
it should be narrowly crafted; and it
should avoid punishing those who truly
need and deserve bankruptcy protec-
tion. This bill does not do that, and I
must vote against it.

Mr. HATCH. Mr. President, I am
pleased that S. 420, the bankruptcy leg-
islation, cures some abuses in the
Bankruptcy Code regarding executory
and unexpired leases.

One provision, Section 404 of the bill,
amends Section 365(d)(4) of the Bank-
ruptcy Code. Presently, Section
365(d)(4) provides a retail debtor 60 days
to decide whether to assume or reject
its lease. A bankruptcy judge may ex-
tend this deadline for cause, and there-
in is the problem. Too many bank-
ruptcy judges have allowed this excep-
tion essentially to eliminate any no-
tion of a reasonable and firm deadline
on a retail debtor’s decision to assume
or reject a lease. Bankruptcy judges
have been extending this deadline for
months and years, often to the date of
confirmation of a plan.

This situation is unfair. A shopping
center operator is a compelled creditor.
It has no choice but to continue to pro-
vide space and services to the debtor in
bankruptcy. Yet, the current Code per-
mits a retail debtor as much as years
to decide what it will do with its lease.
Coupled with the increased use of
bankruptcy by retail chains, the Bank-
ruptcy Code is tipped unfairly against
the shopping center operator.

Some stores curtail their operations
or go dark, and still the lessor cannot
regain control of its space.

This legislation, like the conference
report in the last two Congresses, ends
this abuse. It imposes a firm, bright
line deadline on a retail debtor’s deci-
sion to assume or reject a lease, absent
the lessor’s consent. It permits a bank-
ruptcy trustee to assume or reject a
lease on a date which is the earlier of
the date of confirmation of a plan or
the date which is 120 days after the
date of the order for relief. A further
extension of time may be granted,
within the 120-day period, for an addi-
tional 90 days, for cause, upon motion
of the trustee or lessor. Any subse-
quent extension can only be granted by
the judge upon the prior written con-
sent of the lessor: either by the lessor’s
motion for an extension, or by a mo-
tion of the trustee, provided that the
trustee has the written approval of the
lessor. This is important. We are tak-
ing away the bankruptcy judges’ dis-
cretion to grant extensions of the time
for the retail debtor to decide whether
to assume or reject a lease after a max-
imum possible period of 210 days from
the time of entry of the order of relief.
Beyond that maximum period, there is
no authority in the judge to grant fur-
ther time unless the lessor has agreed
in writing to the extension.

Retail debtors filing for bankruptcy
will factor into their plans this new

deadline. Most retail chains undertake
a careful review of their financial con-
dition and business outlook before they
file for bankruptcy. They will already
have an understanding of which leases
are ones they wish to assume and
which ones they wish to dispose of. The
legislation gives them an additional 120
days to decide on what to do with their
leases, once they file for bankruptcy.
Within that 120 day time period, an ad-
ditional 90 days can be granted for
cause. A further extension may be ne-
gotiated by the retail debtor and the
lessor if circumstances warrant, and
any such extension can be granted by a
judge only with prior written consent
of the lessor. Further, a lessor’s prior
written approval of one such extension
does not constitute approval for any
further extensions, each such extension
beyond the 210 day period requires the
lessor’s prior written approval. The
current imbalance between the retail
debtor and the lessor will be redressed
by the legislation.

The bill in Section 404 also amends
Section 365(f)(1) of the Bankruptcy
Code to make sure that all of the provi-
sions of Section 365(b) are adhered to
and that Section 365(f) does not over-
ride Section 365(b).

This addresses another growing abuse
under the Bankruptcy Code. The bill
makes clear that an owner must be
able to retain control over the mix of
retail uses in a shopping center. When
an owner enters into a use clause with
a retail tenant forbidding assignments
of the lease for a use different than
that specified in the lease, that clause
should be honored. Congress has so in-
tended already, but bankruptcy judges
have sometimes ignored the law.

Congress made clear, in Section
365(f)(2)(B), that the trustee may assign
an executory contract or unexpired
lease of the debtor, only if the trustee
makes adequate assurance of future
performance under the contract or
lease.

In Section 365(b)(3), Congress pro-
vided that for purposes of the Bank-
ruptcy Code:

‘‘Adequate assurance of future perform-
ance of a lease of real property in a shopping
center includes adequate assurance—

‘‘(A) of the source of rent and other consid-
eration due under such lease, and in the case
of an assignment, that the financial condi-
tion and operating performance of the pro-
posed assignee and its guarantors, if any,
shall be similar to the financial condition
and operating performance of the debtor and
its guarantors, if any, as of the time the
debtor became the lessee under the lease;

(B) that any percentage rent due under
such lease will not decline substantially;

(C) that assumption or assignment of such
lease is subject to all provisions thereof, in-
cluding (but not limited to) provisions such
as a radius, location, use, or exclusivity pro-
vision, and will not breach any such provi-
sion contained in any other lease, financing
agreement, or master agreement relating to
such shopping center; and

(D) that assumption or assignment of such
lease will not disrupt any tenant mix or bal-
ance in such shopping center.

Congress added these provisions to
the Code in recognition that a shopping

center must be allowed to protect its
own integrity as an on going business
enterprise, notwithstanding the bank-
ruptcy of some of its retail tenants. A
shopping center operator, for example,
must be able to determine the mix of
retain tenants it leases to. Congress de-
cided that use or similar restrictions in
a retail lease, which the retailer can-
not evade under nonbankruptcy law,
should not be evaded in bankruptcy.

Regrettably, bankruptcy judges have
not followed this Congressional man-
date. Under another provision of the
Code, Section 365(f), a number of bank-
ruptcy judges have misconstrued the
Code and allowed the assignment of a
lease even though terms of the lease
are not being followed. This ignores
Section 365(b)(3) and is wrong.

For example, if a shopping center’s
lease with an educational retailer re-
quires that the premises shall be used
solely for the purpose of conducting
the retail sale of educational items, as
the lease in the In re Simon Property
Group, L.P. v. Learningsmith, Inc. case
provided, then the lessor has a right to
insist on adherence to this use clause,
even if the retailer files for bank-
ruptcy. The clause is fully enforceable
if the retailer is not in a bankruptcy
proceeding, and the retailer should not
be able to evade it in bankruptcy. Oth-
erwise, the shopping centers operator
loses control over the nature of his or
her business.

Unfortuantley, in the Learningsmith
case, the judge allowed the assignment
of the lease to a candle retailer because
it offered more money than an edu-
cational store to buy the lease, in con-
travention of Section 365(b)(3) of the
Code. As a result, the lessor lost con-
trol over the nature of its very busi-
ness, operating a particular mix of re-
tail stores. If other retailers file for
bankruptcy in that shopping center,
the same result can occur.

The bill remedies this problem by
amending Section 365(f)(1) to make
clear it operates subject to all provi-
sions of Section 365(b).

The legal holding in the
Learningsmith case, and other cases
like it which do not enforce Section
365(b), particularly 365(b)(3), are over-
turned by this legislation.

Mr. GRAMM. Mr. President, Title IX
of S. 420, the Bankruptcy Reform Act
of 2001, involves financial contract pro-
visions. The provisions of Title IX have
been carefully crafted with the assist-
ance of the President’s Working Group
on Financial Markets following a re-
view of current statutory provisions
governing the treatment of qualified fi-
nancial contracts and similar financial
contracts upon the insolvency of a
counterparty.

Title IX amends the Bankruptcy
Code, the Federal Deposit Insurance
Act, FDIA, as amended by the Finan-
cial Institutions Reform, Recovery,
and Enforcement Act of 1989, FIRREA,
the payment system risk reduction and
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netting provisions of the Federal De-
posit Insurance Corporation Improve-
ment Act of 1991, FDICIA, and the Se-
curities Investor Protection Act of
1970, SIPI. These amendments address
the treatment of certain financial
transactions following the insolvency
of a party to such transactions. The
amendments are designed to clarify
and improve the consistency between
the applicable statutes and to mini-
mize the risk of a disruption within or
between financial markets upon the in-
solvency of a market participant.

Since its adoption in 1978, the Bank-
ruptcy Code has been amended several
times to afford different treatment for
certain financial transactions upon the
bankruptcy of a debtor, as compared
with the treatment of other commer-
cial contracts and transactions. These
amendments were designed to further
the policy goal of minimizing the sys-
temic risks potentially arising from
certain interrelated financial activities
and markets. Similar amendments
have been made to the FDIA and the
FDICIA. Both the Federal Deposit In-
surance Corporation, FDIC, and the Se-
curities investor Protection Corpora-
tion, SIPC, have issued policy state-
ments and letters clarifying general
issues in this regard.

Systemic risk has been defined as the
risk that a disruption at a firm, in a
market segment, to a settlement sys-
tem, etc., can cause widespread dif-
ficulties at other firms, in other mar-
ket segments or in the financial sys-
tem as a whole. If participants in cer-
tain financial activities are unable to
enforce their rights to terminate finan-
cial contracts with an insolvent entity
in a timely manner, to offset or net
payment and other transfer obligations
and entitlements arising under such
contracts, and to foreclose on collat-
eral securing such contracts, the re-
sulting uncertainty and potential lack
of liquidly could increase the risk of an
inter-market disruption.

Congress has in the past taken steps
to ensure that the risk of such sys-
temic events is minimized. For exam-
ple, both the Bankruptcy Code and the
FDIA contain provisions that protect
the rights of financial participants to
terminate swap agreements, forward
contracts, securities contracts, com-
modity contracts and repurchase
agreements following the bankruptcy
or insolvency of a counterparty to such
contracts or agreements. Furthermore,
other provisions prevent transfers
made under such circumstances from
being avoided as preferences or fraudu-
lent conveyances, except when made
with actual intent to defraud and
taken in bad faith. Protections also are
afforded to ensure that the accelera-
tion, termination, liquidation, netting,
setoff and collateral foreclosure provi-
sions of such transactions and master
agreements for such transactions are
enforceable.

In addition, FDICIA sought to pro-
tect the enforceability of close-out net-
ting provisions in ‘‘netting contracts’’

between ‘‘financial institutions.’’
FDICIA states that the goal of enforc-
ing netting arrangements is to reduce
systemic risk within the banking sys-
tem and financial markets.

The orderly resolution of insolven-
cies involving counterparties to such
contracts also is an important element
in the reduction of systemic risk. The
FDIA allows the receiver for an insol-
vent insured depository institution the
opportunity to review the status of cer-
tain contracts to determine whether to
terminate or transfer the contracts to
new counterparties. These provisions
provide the receiver with flexibility in
determining the most appropriate reso-
lution for the failed institution and fa-
cilitate the reduction of systemic risk
by permitting the transfer, rather than
termination, of such contracts.

In general, Title IX is designed to
clarify the treatment of certain finan-
cial contracts upon the insolvency of a
counterparty and to promote the re-
duction of systemic risk. It furthers
the goals of prior amendments to the
Bankruptcy Code and the FDIA regard-
ing the treatment of those financial
contracts and of the payment system
risk reduction provisions in FDICIA. It
has four principal purposes:

1. To strengthen the provisions of the
Bankruptcy Code and the FDIA that
protect the enforceability of accelera-
tion, termination, liquidation, close-
out netting, collateral foreclosure and
related provisions of certain financial
agreements and transactions.

2. To harmonize the treatment of
these financial agreements and trans-
actions under the Bankruptcy Code and
the FDIA.

3. To amend the FDIA and FDICIA to
clarify that certain rights of the FDIC
acting as conservator or receiver for a
failed insured depository institution
(and in some situations, rights of SIPC
and receivers of certain uninsured in-
stitutions) cannot be defeated by oper-
ation of the terms of FDICIA.

4. To make other substantive and
technical amendments to clarify the
enforceability of financial agreements
and transactions in bankruptcy or in-
solvency.

All these changes are designed to fur-
ther minimize systemic risk to the
banking system and the financial mar-
kets.

In section 901, subsections (a)
through (f) amend the FDIA definitions
of ‘‘qualified financial contract,’’ ‘‘se-
curities contract,’’ ‘‘commodity con-
tract,’’ ‘‘forward contract,’’ ‘‘repur-
chase agreement’’ and ‘‘swap agree-
ment’’ to make them consistent with
the definitions in the Bankruptcy Code
and to reflect the enactment of the
Commodity Futures Modernization Act
of 2000 (CFMA). It is intended that the
legislative history and case law sur-
rounding those terms, to the date of
this amendment, be incorporated into
the legislative history of the FDIA.

Subsection (b) amends the definition
of ‘‘securities contract’’ expressly to
encompass margin loans, to clarify the

coverage of securities options and to
clarify the coverage of repurchase and
reverse repurchase transactions. The
inclusion of ‘‘margin loans’’ in the defi-
nition is intended to encompass only
those loans commonly known in the se-
curities industry as ‘‘margin loans,’’
such as arrangements where a securi-
ties broker or dealer extends credit to
a customer in connection with the pur-
chase, sale or trading of securities, and
does not include loans that are not
commonly referred to as ‘‘margin
loans,’’ however documented. The ref-
erence in subsection (b) to a ‘‘guar-
antee by or to any securities clearing
agency’’ is intended to cover other ar-
rangements, such as novation, that
have an effect similar to a guarantee.
The reference to a ‘‘loan’’ of a security
in the definition is intended to apply to
loans of securities, whether or not for a
‘‘permitted purpose’’ under margin reg-
ulations. The reference to ‘‘repurchase
and reverse repurchase transactions’’ is
intended to eliminate any inquiry
under the qualified financial contract
provisions of the FDIA as to whether a
repurchase or reverse repurchase trans-
action is a purchase and sale trans-
action or a secured financing. Repur-
chase and reverse repurchase trans-
actions meeting certain criteria are al-
ready covered under the definition of
‘‘repurchase agreement’’ in the FDIA
(and a regulation of the FDIC). Repur-
chase and reverse repurchase trans-
actions on all securities (including, for
example, equity securities, asset-
backed securities, corporate bonds and
commercial paper) are included under
the definition of ‘‘securities contract’’.

Subsection (b) also specifies that pur-
chase, sale and repurchase obligations
under a participation in a commercial
mortgage loan do not constitute ‘‘secu-
rities contracts.’’ While a contract for
the purchase, sale or repurchase of a
participation may constitute a ‘‘securi-
ties contract,’’ the purchase, sale or re-
purchase obligation embedded in a par-
ticipation agreement does not make
that agreement a ‘‘securities con-
tract.’’

A number of terms used in the quali-
fied financial contract provisions, but
not defined therein, are intended to
have the meanings set forth in the
analogous provisions of the Bank-
ruptcy Code or FDICIA (for example,
‘‘securities clearing agency’’). The
term ‘‘person,’’ however, is not in-
tended to be so interpreted. Instead,
‘‘person’’ is intended to have the mean-
ing set forth in 1 U.S.C. § 1.

Subsection (e) amends the definition
of ‘‘repurchase agreement’’ to codify
the substance of the FDIC’s 1995 regu-
lation defining repurchase agreement
to include those on qualified foreign
government securities. See 12 CFR
§ 360.5. The term ‘‘qualified foreign gov-
ernment securities’’ is defined to in-
clude those that are direct obligations
of, or fully guaranteed by, central gov-
ernments of members of the Organiza-
tion for Economic Cooperation and De-
velopment, OECD. Subsection (e) re-
flects developments in the repurchase
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agreement markets, which increas-
ingly use foreign government securi-
ties as the underlying asset. The secu-
rities are limited to those issued by or
guaranteed by full members of the
OECD, as well as countries that have
concluded special lending arrange-
ments with the International Monetary
fund associated with the Fund’s Gen-
eral Arrangements to Borrow.

Subsection (e) also amends the defi-
nition of ‘‘repurchase agreement’’ to
include those on mortgage-related se-
curities, mortgage loans and interests
therein, and expressly to include prin-
cipal and interest-only U.S. govern-
ment and agency securities as securi-
ties that can be the subject of a ‘‘repur-
chase agreement.’’

This amendment is not intended to
affect the status of repos involving se-
curities or commodities as securities
contracts, commodity contracts, or
forward contracts, and their con-
sequent eligibility for similar treat-
ment under the qualified financial con-
tract provisions. In particular, an
agreement for the same and repurchase
of a security would continue to be a se-
curities contract as defined in the
FDIA, even if not a ‘‘repurchase agree-
ment’’ as defined in the FDIA. Simi-
larly, an agreement for the sale and re-
purchase of a commodity, even though
not a ‘‘repurchase agreement’’ as de-
fined int he FDIA, would continue to
be a forward contract for purposes of
the FDIA.

Subsection (e), like subsection (b) for
‘‘securities contracts,’’ specifies that
repurchase obligations under a partici-
pation in a commercial mortgage loan
do not make the participation agree-
ment a ‘‘repurchase agreement.’’ such
repurchase obligations embedded in
participations in commercial loans
(such as recourse obligations) do not
constitute a ‘‘repurchase agreement.’’
However, a repurchase agreement in-
volving the transfer of participations
in commercial mortgage loans with a
simultaneous agreement to repurchase
the participation on demand or at a
date certain one year or less after such
transfer would constitute a ‘‘repur-
chase agreement’’, as well as a ‘‘securi-
ties contract’’.

Subsection (f) amends the definition
of ‘‘swap agreement’’ to include an ‘‘in-
terest rate swap, option, future, or for-
ward agreement, including a rate floor,
rate cap, rate collar, cross-currency
rate swap, and basis swap; a spot, same
day-tomorrow, tomorrow-next, for-
ward, or other foreign exchange of pre-
cious metals agreement; a currency
swap, option, future, or forward agree-
ment; an equity index or equity sway,
option future, or forward agreement; a
debt index or debt swap, option, future,
or forward agreement; a total return,
credit spread or credit swap, option, fu-
ture, or forward agreement; a com-
modity index or commodity swap, op-
tion, future, or forward agreement; or a
weather swap, weather derivative, or
weather option.’’ As amended, the defi-
nition of ‘‘swap agreement’’ will update

the statutory definition and achive
contractual netting across economi-
cally similar transactions.

The definition of ‘‘swap agreement’’
originally was intended to provide suf-
ficient flexibility to avoid the need to
amend the definition as the nature and
uses of swap transactions matured. to
that end, the phrase ‘‘or any other
similar agreement’’ was included int he
definition. (The phrase ‘‘or any similar
agreement’’ has been added to the defi-
nition of ‘‘forward contract,’’ ‘‘com-
modity contract,’’ ‘‘repurchase agree-
ment’’ and ‘‘securities contract’’ for
the same reason.) To clarify this, sub-
section (f) expands the definition of
‘‘swap agreement’’ to include ‘‘any
agreement or trqansaction that is simi-
lar to any other agreement or trans-
action referred to in Section
11(e)(8)(D)(vi) of the FDIA and is of a
type that has been, is presently, or in
the future becomes, the subject of re-
current dealings in the swap markets
and that is a forward, swap, future, or
option on one or more rates, cur-
rencies, commodities, equity securities
or other equity instruments, debt secu-
rities or other debt instruments, quan-
titative measures associated with an
occurrence, extent of an occurrence, or
contingency associated with a finan-
cial, commercial, or economic con-
sequence, or economic or financial in-
dices or measures of economic or finan-
cial risk or value.’’

The definition of ‘‘swap agreement,’’
however, should not be interpreted to
permit parties to document non-swaps
as swap transactions. Traditional com-
mercial arrangements, such as supply
agreements, or other non-financial
market transactions, such as commer-
cial, residential or consumer loans,
cannot be treated as ‘‘swaps’’ under ei-
ther the FDIA or the Bankruptcy Code
simply because the parties purport to
document or label the transactions as
‘‘swap agreements.’’ In addition, these
definitions apply only for purposes of
the FDIA and the Bankruptcy Code.
These definitions, and the character-
ization of a certain transaction as a
‘‘swap agreement,’’ are not intended to
affect the characterization, definition,
or treatment of any instruments under
any other statute, regulation, or rule
including, but not limited to, the stat-
utes, regulations or rules enumerated
in subsection (f). Similarly, Section 914
and a new paragraph of Section 11(e) of
the FDIA provide that the definitions
of ‘‘securities contract,’’ ‘‘repurchase
agreement,’’ ‘‘forward contract,’’ and
‘‘commodity contract,’’ and the char-
acterization of certain transactions as
such a contract or agreement, are not
intended to affect the characterization,
definition, or treatment of any instru-
ments under any other statute, regula-
tion, or rule including, but not limited
to, the statutes, regulations or rules
enumerated in subsection (f).

The definition also includes any secu-
rity agreement or arrangement, or
other credit enhancement, related to a
swap agreement, including any guar-

antee or reimbursement obligation re-
lated to a swap agreement. This en-
sures that any such agreement, ar-
rangement or enhancement is itself
deemed to be a swap agreement, and
therefore eligible for treatment as such
for purposes of termination, liquida-
tion, acceleration, offset and netting
under the FDIA and the Bankruptcy
Code. Similar changes are made in the
definitions of ‘‘forward contract,’’
‘‘commodity contract,’’ ‘‘repurchase
agreement’’ and ‘‘securities contract.’’

The use of the term ‘‘forward’’ in the
definition of ‘‘swap agreement’’ is not
intended to refer only to transactions
that fall within the definition of ‘‘for-
ward contract.’’ Instead, a ‘‘forward’’
transaction could be a ‘‘swap agree-
ment’’ even if not a ‘‘forward con-
tract.’’

Subsection (g) amends the FDIA by
adding a definition for ‘‘transfer,’’
which is a key term used in the FDIA,
to ensure that it is broadly construed
to encompass dispositions of property
or interests in property. The definition
tracks that in section 101 of the Bank-
ruptcy Code.

Subsection (h) makes clarifying tech-
nical changes to conform the receiver-
ship and conservatorship provisions of
the FDIA. This subsection (h) also
clarifies that the FDIA expressly pro-
tects rights under security agreements,
arrangements or other credit enhance-
ments related to one or more qualified
financial contracts, QFCs. An example
of a security arrangement is a right of
setoff, and examples of other credit en-
hancements are letters of credit, guar-
antees, reimbursement obligations and
other similar agreements.

Subsection (i) clarifies that no provi-
sion of Federal or state law relating to
the avoidance of preferential or fraudu-
lent transfers, including the anti-pref-
erence provision of the National Bank
Act, can be invoked to avoid a transfer
made in connection with any QFC of an
insured depository institution in con-
servatorship or receivership, absent ac-
tual fraudulent intent on the part of
the transferee.

Section 902 provides that no provi-
sion of law, including FDICIA, shall be
construed to limit the power of the
FDIC to transfer or to repudiate any
QFC in accordance with its powers
under the FDIA. As discussed below,
there has been some uncertainty re-
garding whether or not FDICIA limits
the authority of the FDIC to transfer
or to repudiate QFCs of an insolvent fi-
nancial institution. Section 902, as well
as other provisions in the Act, clarify
that FDICIA does not limit the trans-
fer powers of the FDIC with respect to
QFCs.

Section 902 denies enforcement to
‘‘walkaway’’ clauses in QFCs. A
walkaway clause is defined as a provi-
sion that, after calculation of a value
of a party’s position or an amount due
to or from one of the parties upon ter-
mination, liquidation or acceleration
of the QFC, either does not create a
payment obligation of a party or extin-
guishes a payment obligation of a
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party in whole or in part solely because
of such party’s status as a non-default-
ing party.

In Section 903, subsection (a) amends
the FDIA to expand the transfer au-
thority of the FDIC to permit transfers
of QFCs to ‘‘financial institutions’’ as
defined in FDICIA or in regulations.
This provision will allow the FDIC to
transfer QFCs to a non-depository fi-
nancial institution, provided the insti-
tution is not subject to bankruptcy or
insolvency proceedings.

The new FDIA provision specifies
that when the FDICa QFCs that are
cleared on or subject to the rules of a
particular clearing organization, the
transfer will not require the clearing
organization to accept the transferee
as a member of the organization. This
provision gives the FCIC flexibility in
resolving QFCs cleared on or subject to
the rules of a clearing organization to
accept for clearing any QFCs from the
transferee, except on the terms and
conditions applicable to other parties
permitted to clear through that clear-
ing organization. ‘‘Clearing organiza-
tion’’ is defined to mean a ‘‘clearing or-
ganization’’ within the meaning of
FDICIA, as amended both by the CFMA
and by Section 906 of the Act.

The new FDIA provision also permits
transfers to an eligible financial insti-
tution that is a non-U.S. person, or the
branch or agency of a on-U.S. person or
a U.S. financial institution that is not
an FDIC-insured institution if, fol-
lowing the transfer, the contractual
rights of the parties would be enforce-
able substantially to the same extent
as under the FDIA. It is expected that
the FDIC would not transfer QFCs to
such a financial institution if there
were an impending change of law that
would impair the enforceability of the
parties’ contractual rights.

Subsection (b) amends the notifica-
tion requirements following a transfer
of the QFCs of a failed depository insti-
tution to require the FDIC to notify
any party to a transferred QFC of such
transfer by 5:00 p.m. Eastern Time on
the business day following the date of
the appointment of the FDIC acting as
receiver or following the date of such
transfer by the FDIC acting as a con-
servator. This amendment is consistent
with the policy statement on QFCs
issued by the FDIC on December 12,
1989.

Subsection (c) amends the FDIA to
clarify the relationship between the
FDIA and FDICIA. There has been
some uncertainty whether FDICIA per-
mits counterparties to terminate or
liquidate a QFC before the expiration
of the time period provided by the
FDIA during which the FDIC may re-
pudiate or transfer a QFC in a con-
servatorship or receivership. Sub-
section (c) provides that a party may
not terminate a QFC based solely on
the appointment of the FDIC as re-
ceiver until 5:00 p.m. (Eastern Time) on
the business day following the appoint-
ment of the receiver or after the person
has received notice of a transfer under

FDIA section 11(d)(9), or based solely
on the appointment of the FDIC as con-
servator, notwithstanding the provi-
sions of FDICIA. This provides the
FDIC with an opportunity to under-
take an orderly resolution of the in-
sured depository institution.

The amendment also prohibits the
enforcement of rights of termination or
liquidation that arise solely because of
the insolvency of the institution or are
based on the ‘‘financial condition’’ of
the depository institution in receiver-
ship or conservatorship. For example,
termination based on a cross-default
provision in a QFC that is triggered
upon a default under another contract
could be rendered ineffective if such
other default was caused by an accel-
eration of amounts due under that
other contract, and such acceleration
was based solely on the appointment of
a conservator or receiver for that de-
pository institution. Similarly, a pro-
vision in a QFC permitting termination
of the QFC based solely on a down-
graded credit rating of a party will not
be enforceable in an FDIC receivership
or conservatorship because the provi-
sion is based solely on the financial
condition of the depository institution
in default. However, any payment, de-
livery or other performance-based de-
fault, or breach of a representation or
covenant putting in question the en-
forceability of the agreement, will not
be deemed to be based solely on finan-
cial condition for purposes of this pro-
vision. The amendment is not intended
to prevent counterparties from taking
all actions permitted and recovering
all damages authorized upon repudi-
ation of any QFC by a conservator or
receiver, or from taking actions based
upon a receivership or other financial
condition-triggered default in the ab-
sence of a transfer (as contemplated in
Section 11 (e)(10) of the FDIA).

The amendment allows the FDIC to
meet its obligation to provide notice to
parties to transferred QFCs by taking
steps reasonably calculated to provide
notice to such parties by the required
time. This is consistent with the exist-
ing policy statement on QFCs issued by
the FDIC on December 12, 1989.

Finally, the amendment permits the
FDIC to transfer QFCs of a failed de-
pository institution to a bridge bank or
a depository institution organized by
the FDIC for which a conservator is ap-
pointed either (i) immediately upon
the organization of such institution or
(ii) at the time of a purchase and as-
sumption transaction between the
FDIC and the institution. This provi-
sion clarifies that such institutions are
not to be considered financial institu-
tions that are ineligible to receive such
transfers under FDIA section 11(e)(9).
This is consistent with the existing
policy statement on QFCs issued by the
FDIC on December 12, 1989.

Section 904 limits the disaffirmance
and repudiation authority of the FDIC
with respect to QFCs so that such au-
thority is consistent with the FDIC’s
transfer authority under FDIA section

11(e)(9). This ensures that no
disaffirmance, repudiation or transfer
authority of the FDIC may be exercised
to ‘‘cherry-pick’’ or otherwise treat
independently all the QFCs between a
depository institution in default and a
person or any affiliate of such person.
The FDIC has announced that its pol-
icy is not to repudiate or disaffirm
QFCs selectively. This unified treat-
ment is fundamental to the reduction
of systemic risk.

Section 905 states that a master
agreement for one or more securities
contracts, commodity contracts, for-
ward contracts, repurchase agreements
or swap agreements will be treated as a
single QFC under the FDIA (but only
to the extent the underlying agree-
ments are themselves QFCs). This pro-
vision ensures that cross-product net-
ting pursuant to a master agreement,
or pursuant to an umbrella agreement
for separate master agreements be-
tween the same parties, each of which
is used to document one or more quali-
fied financial contracts, will be en-
forceable under the FDIA. Cross-prod-
uct netting permits a wide variety of
financial transactions between two
parties to be netted, thereby maxi-
mizing the present and potential future
risk-reducing benefits of the netting
arrangement between the parties. Ex-
press recognition of the enforceability
of such cross-product master agree-
ments furthers the policy of increasing
legal certainty and reducing systemic
risks in the case of an insolvency of a
large financial participant.

In section 906, subsection (a)(1)
amends the definition of ‘‘clearing or-
ganization’’ to include clearinghouses
that are subject to exemptions pursu-
ant to orders of the Securities and Ex-
change Commission or the Commodity
Futures Trading Commission and to in-
clude multilateral clearing organiza-
tions, the definition of which was
added to FDICIA by the CFMA.

Subsection (a)(2). FDICIA provides
that a netting arrangement will be en-
forced pursuant to its terms, notwith-
standing the failure of a party to the
agreement. However, the current net-
ting provisions of FDICIA limit this
protection to ‘‘financial institutions,’’
which include depository institutions.
This subsection amends the FDICIA
definition of covered institutions to in-
clude (i) uninsured national and State
member banks, irrespective of their
eligibility for deposit insurance and (ii)
foreign banks, including the foreign
bank and its branches or agencies as a
combined group, or only the foreign
bank parent of a branch or agency. The
latter change will extend the protec-
tions of FDICIA to ensure that U.S. fi-
nancial organizations participating in
netting agreements with foreign banks
are covered by the Act, thereby en-
hancing the safety and soundness of
these arrangements. It is intended that
a non-defaulting foreign bank and its
branches and agencies be considered to
be a single financial institution for
purposes of the bilateral netting provi-
sions of FDICIA (except to the extent
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that the non-defaulting foreign bank
and its branches and agencies on the
one hand, and the defaulting financial
institution, on the other, have entered
into agreements that clearly evidence
an intention that the non-defaulting
foreign bank and its branches and
agencies be treated as separate finan-
cial institutions for purposes of the bi-
lateral netting provisions of FDICIA).

Subsection (a)(3) amends FDICIA to
provide that, for purposes of FDICIA,
two or more clearing organizations
that enter into a netting contract are
considered ‘‘members’’ of each other.
This assures the enforceability of net-
ting arrangements involving two or
more clearing organizations and a
member common to all such organiza-
tions, thus reducing systemic risk in
the event of the failure of such a mem-
ber. Under the current FDICIA provi-
sions, the enforceability of such ar-
rangements depends on a case-by-case
determination that clearing organiza-
tions could be regarded as members of
each other for purposes of FDICIA.

Subsection (a)(4) amends the FDICIA
definition of netting contract and the
general rules applicable to netting con-
tracts. The current FDICIA provisions
require that the netting agreement
must be governed by the law of the
United States or a State to receive the
protections of FDICIA. However, many
of these agreements, particularly net-
ting arrangements covering positions
taken in foreign exchange dealings, are
governed by the laws of a foreign coun-
try. This subsection broadens the defi-
nition of ‘‘netting contract’’ to include
those agreements governed by foreign
law, and preserves the FDICIA require-
ment that a netting contract not be in-
valid under, or precluded by, Federal
law.

Subsections (b) and (c) establish two
exceptions to FDICIA’s protection of
the enforceability of the provisions of
netting contracts between financial in-
stitutions and among clearing organi-
zation members.

First, the termination provisions of
netting contracts will not be enforce-
able based solely on (i) the appoint-
ment of a conservator for an insolvent
depository institution under the FDIA
or (ii) the appointment of a receiver for
such institution under the FDIA, if
such receiver transfers or repudiates
QFCs in accordance with the FDIA and
gives notice of a transfer by 5:00 p.m.
on the business day following the ap-
pointment of a receiver. This change is
made to confirm the FDIC’s flexibility
to transfer or repudiate the QFCs of an
insolvent depository institution in ac-
cordance with the terms of the FDIA.
This modification also provides impor-
tant legal certainly regarding the
treatment of QFCs under the FDIA, be-
cause the current relationship between
the FDIA and FDICIA is unclear.

The second exception provides that
FDICIA does not override a stay order
under SIPA with respect to foreclosure
on securities, but not cash, collateral
of a debtor, section 911 makes a con-
forming change to SIPA. There is also
an exception relating to insolvent com-
modity brokers.

Subsections (b) and (c) also clarify
that a security agreement or other
credit enhancement related to a net-
ting contract is enforceable to the
same extent as the underlying netting
contract.

Subsection (d) adds a new section 407
to FDICIA. This new section provides
that, notwithstanding any other law,
QFCs with uninsured national banks,
uninsured Federal branches or agen-
cies, or Edge Act corporations, or unin-
sured State member banks that oper-
ate, or operate as, a multilateral clean-
ing organization and that are placed in
receivership or conservatorship will be
treated in the same manner as if the
contract were with an insured national
bank or insured Federal branch for
which a receiver or conservator was ap-
pointed. This provision will ensure that
parties to QFCs with these institutions
will have the same rights and obliga-
tions as parties entering into the same
agreements with insured depository in-
stitutions. The new section also spe-
cifically limits the powers of a receiver
or conservator for such an institution
to those contained in 12 U.S.C.
§§ 1821(e)(8), (9), (10), and (11), which ad-
dress QFCs.

While the amendment would apply
the same rules to such institutions
that apply to insured institutions, the
provision would not change the rules
that apply to insured institutions.
Nothing in this section would amend
the International Banking Act, the
Federal Deposit Insurance Act, the na-
tional Bank Act, or other statutory
provisions with respect to receiverships
of insured national banks or Federal
branches.

In section 907, subsection (a)(1)
amends the Bankruptcy Code defini-
tions of ‘’repurchase agreement’’ and
‘‘swap agreement’’ to conform with the
amendments to the FDIA contained in
sections 901(c) and 901(f) of the Act.

In connection with the definition of
‘‘repurchase agreement,’’ the term
‘‘qualified foreign government securi-
ties’’ is defined to include securities
that are direct obligations of, or fully
guaranteed by, central governments of
members of the Organization for Eco-
nomic Cooperation and Development
OECD. This language reflects develop-
ments in the repurchase agreement
markets, which increasingly use for-
eign government securities as the un-
derlying asset. The securities are lim-
ited to those issued by or guaranteed
by full members of the OECD, as well
as countries that have concluded spe-
cial lending arrangements with the
International Monetary Fund associ-
ated with the Fund’s General Arrange-
ments to Borrow.

Subsection (a)(1) also amends the def-
inition of ‘‘repurchase agreement’’ to
include those on mortgage-related se-
curities, mortgage loans and interests
therein, and expressly to include prin-
cipal and interest-only U.S. govern-
ment and agency securities as securi-
ties that can be the subject of a ‘‘repur-
chase agreement.’’ The reference in the
definition to United States
government- and agency-issued or fully

guaranteed securities is intended to in-
clude obligations issued or guaranteed
by Fannie Mae and the Federal Home
Loan Mortgage Corporation (Feddie
Mac) as well as all obligations eligible
for purchase by Federal Reserve banks
under the similar language of section
14(b) of the Federal Reserve Act.

This amendment is not intended to
affect the status of repos involving se-
curities or commodities as securities
contracts, commodity contracts, or
forward contracts, and their con-
sequent eligibility for similar treat-
ment under other provisions of the
Bankruptcy Code. In particular, an
agreement for the sale and repurchase
of a security would continue to be a se-
curities contract as defined in the
Bankruptcy Code and thus also would
be subject to the Bankruptcy Code pro-
visions pertaining to securities con-
tracts, even if not a ‘‘repurchase agree-
ment’’ as defined in the Bankruptcy
Code. Similarly, an agreement for the
sale and repurchase of a commodity,
even though not a ‘‘repurchase agree-
ment’’ as defined in the Bankruptcy
Code, would continue to be a forward
contract for purposes of the Bank-
ruptcy Code and would be subject to
the Bankruptcy Code provisions per-
taining to forward contracts.

Subsection (a)(1) specifies that repur-
chase obligations under a participation
in a commercial mortgage loan do not
make the participation agreement a
‘‘repurchase agreement.’’ Such repur-
chase obligations embedded in partici-
pations in commercial loans, such as
recourse obligations, do not constitute
a ‘‘repurchase agreement.’’ However, a
repurchase agreement involving the
transfer of participations in commer-
cial mortgage loans with a simulta-
neous agreement to repurchase the par-
ticipation on demand or at a date cer-
tain one year or less after such transfer
would constitute a ‘‘repurchase agree-
ment’’, as well as a ‘‘securities con-
tract’’.

The definition of ‘‘swap agreement’’
is amended to include an ‘‘interest rate
swap, option, future, or forward agree-
ment, including a rate floor, rate cap,
rate collar, cross-currency rate swap,
and basis swap; a spot, same day-to-
morrow, tomorrow-next, forward, or
other foreign exchange or precious
metals agreement; a currency swap, op-
tion, future, or forward agreement; an
equity index or equity swap, option, fu-
ture, or forward agreement; a debt
index or debt swap, option, future, or
forward agreement; a total return,
credit spread or credit swap, option, fu-
ture, or forward agreement; a com-
modity index or commodity swap, op-
tion, future, or forward agreement; or a
weather swap, weather derivative, or
weather option.’’ As amended, the defi-
nition of ‘‘swap agreement’’ will update
the statutory definition and achieve
contractual netting across economi-
cally similar transactions.
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The definition of ‘‘swap agreement’’

originally was intended to provide suf-
ficient flexibility to avoid the need to
amend the definition as the nature and
uses of swap transactions matured. To
that end, the phrase ‘‘or any other
similar agreement’’ was included in the
definition. The phrase ‘‘or any similar
agreement’’ has been added to the defi-
nitions of ‘‘forward contract,’’ ‘‘com-
modity contract,’’ ‘‘repurchase agree-
ment,’’ and ‘‘securities contract’’ for
the same reason. To clarify this, sub-
section (a)(1) expands the definition of
‘‘swap agreement’’ to include ‘‘any
agreement or transaction that is simi-
lar to any other agreement or trans-
action referred to in [Section 101(53B)
of the Bankruptcy Code] and that is of
a type that has been, is presently, or in
the future becomes, the subject of re-
current dealings in the swap markets
and that is a forward, swap, future, or
option on one or more rates, cur-
rencies, commodities, equity securities
or other equity instruments, debt secu-
rities or other debt instruments, quan-
titative measures associated with an
occurrence, extent of an occurrence, or
contingency associated with a finan-
cial, commercial, or economic con-
sequence, or economic or financial in-
dices or measures of economic or finan-
cial risk or value.’’

The definition of ‘‘swap agreement’’
in this subsection should not be inter-
preted to permit parties to document
non-swaps as swap transactions. Tradi-
tional commercial arrangements, such
as supply agreements, or other non-fi-
nancial market transactions, such as
commercial, residential or consumer
loans, cannot be treated as ‘‘swaps’’
under either the FDIA or the Bank-
ruptcy Code because the parties pur-
port to document or label the trans-
actions as ‘‘swap agreements.’’ These
definitions, and the characterization of
a certain transaction as a ‘‘swap agree-
ment,’’ are not intended to affect the
characterization, definition, or treat-
ment of any instruments under any
other statute, regulation, or rule in-
cluding, but not limited to, the stat-
utes, regulations or rules enumerated
in subsection (a)(1)(C). Similarly, Sec-
tion 914 provides that the definitions of
‘‘securities contract,’’ ‘‘repurchase
agreement,’’ ‘‘forward contract,’’ and
‘‘commodity contract,’’ and the char-
acterization of certain transactions as
such a contract or agreement, are not
intended to affect the characterization,
definition, or treatment of any instru-
ments under any other statute, regula-
tion, or rule including, but not limited
to, the statutes, regulations or rules
enumerated in the definition of ‘‘swap
agreement.’’

The definition also includes any secu-
rity agreement or arrangement, or
other credit enhancement, related to a
swap agreement, including any guar-
antee or reimbursement obligation re-
lated to a swap agreement. This en-
sures that any such agreement, ar-
rangement or enhancement is itself
deemed to be a swap agreement, and

therefore eligible for treatment as such
for purposes of termination, liquida-
tion, acceleration, offset and netting
under the Bankruptcy Code and the
FDIA. Similar changes are made in the
definitions of ‘‘forward contract,’’
‘‘commodity contract,’’ ‘‘repurchase
agreement,’’ and ‘‘securities contract.’’
An example of a security arrangement
is a right of setoff; examples of other
credit enhancements are letters of
credit and other similar agreements. A
security agreement or arrangement or
guarantee or reimbursement obligation
related to a ‘‘swap agreement,’’ ‘‘for-
ward contract,’’ ‘‘commodity con-
tract,’’ ‘‘repurchase agreement’’ or ‘‘se-
curities contract’’ will be such an
agreement or contract only to the ex-
tent of the damages in connection with
such agreement measured in accord-
ance with Section 562 of the Bank-
ruptcy Code (added by the Act). This
limitation does not affect, however, the
other provisions of the Bankruptcy
Code (including Section 362(b)) relating
to security arrangements in connection
with agreements or contracts that oth-
erwise qualify as ‘‘swap agreements,’’
‘‘forward contracts,’’ ‘‘commodity con-
tracts,’’ ‘‘repurchase agreements’’ or
‘‘securities contracts.’’

The use of the term ‘‘forward’’ in the
definition of ‘‘swap agreement’’ is not
intended to refer only to transactions
that fall within the definition of ‘‘for-
ward contract.’’ Instead, a ‘‘forward’’
transaction could be a ‘‘swap agree-
ment’’ even if not a ‘‘forward con-
tract.’’

Subsections (a)(2) and (a)(3) amend
the Bankruptcy Code definitions of
‘‘securities contract’’ and ‘‘commodity
contract,’’ respectively, to conform
them to the definitions in the FDIA.

Subsection (a)(2), like the amend-
ments to the FDIA, amends the defini-
tion of ‘‘securities contract’’ expressly
to encompass margin loans, to clarify
the coverage of securities options and
to clarify the coverage of repurchase
and reverse repurchase transactions.
The inclusion of ‘‘margin loans’’ in the
definition is intended to encompass
only those loans commonly known in
the securities industry as ‘‘margin
loans,’’ such as arrangements where a
securities broker or dealer extends
credit to a customer in connection
with the purchase, sale or trading of
securities, and does not include loans
that are not commonly referred to as
‘‘margin loans,’’ however documented.
The reference in subsection (b) to a
‘‘guarantee’’ by or to a ‘‘securities
clearing agency’’ is intended to cover
other arrangements, such as novation,
that have an effect similar to a guar-
antee. The reference to a ‘‘loan’’ of se-
curity in the definition is intended to
apply to loans of securities, whether or
not for a ‘‘permitted purpose’’ under
margin regulations. The reference to
‘‘repurchase and reverse repurchase
transactions’’ is intended to eliminate
any inquiry under Section 555 and re-
lated provisions as to whether a repur-
chase or reverse repurchase trans-

action is a purchase and sale trans-
action or a secured financing. Repur-
chase and reverse repurchase trans-
actions meeting certain criteria are al-
ready covered under the definition or
‘‘repurchase agreement’’ in the Bank-
ruptcy Code. Repurchase and reverse
repurchase transactions on all securi-
ties (including, for example, equity se-
curities, asset-backed securities, cor-
porate bonds and commercial paper)
are included under the definition of
‘‘securities contract’’. A repurchase or
reverse repurchase transaction which
is a ‘‘securities contract’’ but not a
‘‘repurchase agreement’’ would thus be
subject to the ‘‘counterparty limita-
tions’’ contained in Section 555 of the
Bankruptcy Code (i.e., only stock-
brokers, financial institutions, securi-
ties clearing agencies and financial
participants can avail themselves of
Section 555 and related provisions).

Subsection (a)(2) also specifies that
purchase, sale and repurchase obliga-
tions under a participation in a com-
mercial mortgage loan do not con-
stitute ‘‘securities contracts.’’ While a
contract for the purchase, sale or re-
purchase of a participation may con-
stitute a ‘‘securities contract,’’ the
purchase, sale or repurchase obligation
embedded in a participation agreement
does not make that agreement a ‘‘secu-
rities contract.’’

Subsection (b) amends the Bank-
ruptcy Code definitions of ‘‘financial
institution’’ and ‘‘forward contract
merchant.’’ The definition for ‘‘finan-
cial institution’’ includes Federal Re-
serve Banks and the receivers or con-
servators of insolvent depository insti-
tutions. With respect to securities con-
tracts, the definition of ‘‘financial in-
stitution’’ expressly includes invest-
ment companies registered under the
Investment Company Act of 1940.

Subsection (b) also adds a new defini-
tion of ‘‘financial participant’’ to limit
the potential impact of insolvencies
upon other major market participants.
This definition will allow such market
participants to close-out and net agree-
ments with insolvent entities under
sections 362(b)(6), 555 and 556 even if the
creditor could not qualify as, for exam-
ple, a commodity broker. Sections
362(b)(6), 555 and 556 preserve the limi-
tations of the right of close-out and net
such contracts, in most cases, to enti-
ties who qualify under the Bankruptcy
Code’s counterparty limitations. How-
ever, where the counterparty has
transactions with a total gross dollar
value of at least $1 billion in notional
or actual principal amount outstanding
on any day during the previous 15-
month period, or has gross mark-to-
market positions of at least $100 mil-
lion (aggregated across counterparties)
in one or more agreements or trans-
actions on any day during the previous
15-month period, sections 362(b)(6), 555
and 556 and corresponding amendments
would permit it to exercise netting and
related rights irrespective of its inabil-
ity otherwise to satisfy those
counterparty limitations. This change
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will help prevent systemic impact upon
the markets from a single failure, and
is derived from threshold tests con-
tained in Regulation EE promulgated
by the Federal Reserve Board in imple-
menting the netting provisions of the
Federal Deposit Insurance Corporation
Improvement Act. It is intended that
the 15-month period be measured with
reference to the 15 months preceding
the filing of a petition by or against
the debtor.

‘‘Financial participant’’ is also de-
fined to include ‘‘clearing organiza-
tions’’ within the meaning of FDICIA,
as amended by the CFMA and Section
906 of the Act. This amendment, to-
gether with the inclusion of ‘‘financial
participants’’ as eligible counterparties
in connection with ‘‘commodity con-
tracts,’’ ‘‘forward contracts’’ and ‘‘se-
curities contracts’’ and the amend-
ments made in other Sections of the
Act to include ‘‘financial participants’’
as counterparties eligible for the pro-
tections in respect of ‘‘swap agree-
ments’’ and ‘‘repurchase agreements,’’
take into account the CFMA and will
allow clearing organizations to benefit
from the protections of all of the provi-
sions of the Bankruptcy Code relating
to these contracts and agreements.
This will further the goal of promoting
the clearing of derivatives and other
transactions as a way to reduce sys-
temic risk. The definition of ‘‘financial
participant’’ (as with the other provi-
sions of the Bankruptcy Code relating
to ‘‘securities contracts,’’ ‘‘forward
contracts,’’ ‘‘commodity contracts,’’
‘‘repurchase agreements’’ and ‘‘swap
agreements) is not mutually exclusive,
i.e., an entity that qualifies as a ‘‘fi-
nancial participant’’ could also be a
‘‘swap participant,’’ ‘‘repo partici-
pant,’’ ‘‘forward contract merchant,’’
‘commodity broker,’’ ‘‘stockbroker,’’
‘‘securities clearing agency’’ and/or ‘‘fi-
nancial institution.’’

Subsection (c) adds to the Bank-
ruptcy Code new definitions for the
terms ‘‘master netting agreement’’ and
master netting agreement partici-
pant.’’

The definition of ‘‘master netting
agreement’’ is designed to protect the
termination and close-out netting pro-
visions of cross-product master agree-
ments between parties. Such an agree-
ment may be used (i) to document a
wide variety of securities contracts,
commodity contracts, forward con-
tracts, repurchase agreements and
swap agreements of (ii) as an umbrella
agreement for separate master agree-
ment between the same parties, each of
which is used to document a discrete
type of transaction. The definition in-
cludes security agreements or arrange-
ments or other credit enhancements re-
lated to one or more such agreements
and clarifies that a master netting
agreement will be treated as such even
if it documents transactions that are
not within the enumerated categories
of qualifying transactions (but the pro-
visions of the Bankruptcy Code relat-
ing to master netting agreements and

the other categories of transactions
will not apply to such other trans-
actions).

A ‘‘master netting agreement partici-
pant’’ is an entity that is a party to an
outstanding master netting agreement
with a debtor before the filing of a
bankruptcy petition.

Subsection (d) amends section 362(b)
of the Bankruptcy Code to protect en-
forcement, free from the automatic
stay, of setoff or netting provisions in
swap agreements and in master netting
agreements and security agreements or
arrangements related to one or more
swaping agreements or master netting
agreements. This provision parallels
the other provisions of the Bankruptcy
Code that protect netting provisions of
securities contracts, commodity con-
tracts, forward contracts, and repur-
chase agreements. Because the rel-
evant definitions include related secu-
rity agreements, the references to
‘‘setoff’ in these provisions, as well in
section 362(b)(6) and (7) of the Bank-
ruptcy Code, are intended to refer also
to rights to foreclose on, and to set off
against-obligations to return, collat-
eral securing swap agreements, mater
netting agreements, repurchase agree-
ments, securities contracts, com-
modity contracts, or forward con-
tracts. Collateral may be pledged to
cover the cost of replacing the de-
faulted transactions in the relevant
market, as well as other costs and ex-
penses incurred or estimated to be in-
curred for the purpose of hedging or re-
ducing the risks arising out of such
termination. Enforcement of these
agreements and arrangement free from
the automatic stay is consistent with
the policy goals of minimizing sys-
temic risk.

Subsection (d) also clarifies that the
provisions protecting setoff and fore-
closure in relation to securities con-
tracts, commodity contracts, forward
contracts, repurchase agreements,
swap agreements, and master netting
agreements free from the automatic
stay apply to collateral pledged by the
debtor but that cannot technically be
‘‘held by’’ the creditor, such as receiv-
ables and book-entry securities, and to
collateral that has been repledged by
the creditor and securities re-sold pur-
suant to repurchase agreements.

The current codification of section
546 of the Bankruptcy Code contains
two subsections designated as ‘‘(g)’’;
subsection (e) corrects this error.

Subsections (e) and (f) amend sec-
tions 546 and 548(d) of the Bankruptcy
Code to provide that transfers made
under or in connection with a master
netting agreement may not be avoided
by a trustee except where such transfer
is made with actual intent to hinder,
delay or defraud and not taken in good
faith. This amendment provides the
same protections for a transfer made
under, or in connection with, a master
netting agreement as currently is pro-
vided for margin payments, settlement
payments and other transfers received
by commodity brokers, forward con-

tract merchants, stockbrokers, finan-
cial institutions, securities clearing
agencies, repo participants, and swap
participants under Sections 546 and
548(d), except to the extent the trustee
could otherwise avoid such a transfer
made under an individual contract cov-
ered by such master netting agree-
ment.

Subsections (g), (h), (i) and (j) clarify
that the provisions of the Bankruptcy
Code that protect (i) rights of liquida-
tion under securities contracts, com-
modity contracts, forward contracts
and repurchase agreements also pro-
tect rights of termination or accelera-
tion under such contracts, and (ii)
rights to terminate under swap agree-
ments also protect rights of liquidation
and acceleration.

Subsection (k) adds a new section 561
to the Bankruptcy Code to protect the
contractual right of a master netting
agreement participant to enforce any
rights of termination, liquidation, ac-
celeration, offset or netting under a
master netting agreement. Such rights
include rights arising (i) from the rules
of a derivatives clearing organization,
multilateral clearing organization, se-
curities clearing agency, securities ex-
change, securities association, contract
market, derivatives transaction execu-
tion facility or board of trade, (ii)
under common law, law merchant or
(iii) by reason of normal business prac-
tice. This reflects the enactment of the
CFMA and the current treatment of
rights under swap agreements under
section 560 of the Bankruptcy Code.
Similar changes to reflect the enact-
ment of the CFMA have been made to
the definition of ‘‘contractual right’’
for purposes of Sections 555, 556, 559 and
560 of the Bankruptcy Code.

Subsections (b)(2)(A) and (b)(2)(B) of
new Section 561 limit the exercise of
contractual rights to net or to offset
obligations where the debtor is a com-
modity broker and one leg of the obli-
gations sought to be netted relates to
commodity contracts traded on or sub-
ject to the rules of a contract market
designated under the Commodity Ex-
change Act or a derivatives transaction
execution facility registered under the
Commodity Exchange Act. Under sub-
section (b)(2)(A) netting or offsetting is
not permitted in these circumstances if
the party seeking to net or to offset
has no positive net equity in the com-
modity accounts at the debtor. Sub-
section (b)(2)(B) applies only if the
debtor is a commodity broker, acting
on behalf of its own customer, and is in
turn a customer of another commodity
broker. In that case, the latter com-
modity broker may not net or offset
obligations under such commodity con-
tracts with other claims against its
customer, the debtor. Subsections
(b)(2)(A) and (b)(2)(B) limit the deple-
tion of assets available for distribution
to customers of commodity brokers.
This is consistent with the principle of
subchapter IV of chapter 7 of title 11
that gives priority to customer claims
in the bankruptcy of a commodity
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broker. Subsection (b)(2)(C) provides an
exception to subsections (b)(2)(A) and
(b)(2)(B) for cross-margining and other
similar arrangements approved by, or
submitted to and not rendered ineffec-
tive by, the Commodity Futures Trad-
ing Commission, as well as certain
other netting arrangements.

For the purposes of Bankruptcy Code
sections 555, 556, 559, 560 and 561, it is
intended that the normal business
practice in the event of a default of a
party based on bankruptcy or insol-
vency is to terminate, liquidate or ac-
celerate securities contracts, com-
modity contracts, forward contracts,
repurchase agreements, swap agree-
ments and master netting agreements
with the bankrupt or insolvent party.

The protection of netting and offset
rights in sections 560 and 561 is in addi-
tion to the protections afforded in sec-
tions 362(b)(6), (b)(7), (b)(17) and (b)(28).

Under the Act, the termination, liq-
uidation or acceleration rights of a
master netting agreement participant
are subject to limitations contained in
other provisions of the Bankruptcy
Code relating to securities contracts
and repurchase agreements. In par-
ticular, if a securities contract or re-
purchase agreement is documented
under a master netting agreement, a
party’s termination, liquidation and
acceleration rights would be subject to
the provisions of the Bankruptcy Code
relating to orders authorized under the
provisions of SIPA or any statute ad-
ministered by the SEC. In addition, the
netting rights of a party to a master
netting agreement would be subject to
any contractual terms between the
parties limiting or waiving netting or
set off rights. Similarly, a waiver by a
bank or a counterparty of netting or
set off rights in connection with QFCs
would be enforceable under the FDIA.

Section 502 of the Act clarifies that,
with respect to municipal bank-
ruptcies, all the provisions of the
Bankruptcy Code relating to securities
contracts, commodity contracts, for-
ward contracts, repurchase agree-
ments, swap agreements and master
netting agreements (which by their
terms are intended to apply in all pro-
ceedings under title 11) will apply in a
Chapter 9 proceeding for a munici-
pality. Although sections 555, 556, 559
and 560 provide that they apply in any
proceeding under the Bankruptcy Code,
Section 502 makes a technical amend-
ment in Chapter 9 to clarify the appli-
cability of these provisions.

New section 561 of the Bankruptcy
Code clarifies that the provisions of the
Bankruptcy Code related to securities
contracts, commodity contracts, for-
ward contracts, repurchasing agree-
ments, swap agreements and master
netting agreements apply in a pro-
ceeding ancillary to a foreign insol-
vency proceeding under new Chapter
15.

Subsections (l) and (m) clarify that
the exercise of termination and netting
rights will not otherwise affect the pri-
ority of the creditor’s claim after the

exercise of netting, foreclosure and re-
lated rights.

Subsection (n) amends section 553 of
the Bankruptcy Code to clarify that
the acquisition by a creditor of setoff
rights in connection with swap agree-
ments, repurchase agreements, securi-
ties contracts, forward contracts, com-
modity contracts and master netting
agreements cannot be avoided as a
preference.

This subsection also adds setoff of
the kinds described in sections 555, 556,
559, 560, and 561 of the Bankruptcy Code
to the types of setoff excepted from
section 553(b).

Subsection (o), as well as other sub-
sections of the Act, adds references to
‘‘financial participant’’ in all the pro-
visions of the Bankruptcy Code relat-
ing to securities, forward and com-
modity contracts and repurchase and
swap agreements.

Section 908 amends section 11(e)(8) of
the Federal Deposit Insurance Act to
explicitly authorize the FDIC, in con-
sultation with appropriate Federal
banking agencies, to prescribe regula-
tions on recordkeeping by any insured
depository institution with respect to
QFCs only if the insured depository in-
stitution is in a troubled condition (as
such term is defined in the FDIA).

Section 909 amends FDIA section
13(e)(2) to provide that an agreement
for the collateralization of govern-
mental deposits, bankruptcy estate
funds, Federal Reserve Bank or Federal
Home Loan Bank extensions of credit
or one or more QFCs shall not be
deemed invalid solely because such
agreement was not entered into con-
temporaneously with the acquisition of
the collateral or because of pledges, de-
livery or substitution of the collateral
made in accordance with such agree-
ment.

The amendment codifies portions of
policy statements issued by the FDIC
regarding the application of section
13(e), which codifies the ‘‘D’Oench
Duhme’’ doctrine. With respect to
QFCs, this codification recognizes that
QFCs often are subject to collateral
and other security arrangements that
may require posting and return of col-
lateral on an ongoing basis based on
the mark-to-market value of the
collateralized transactions. The codi-
fication of only portions of the existing
FDIC policy statements on these and
related issues should not give to any
negative implication regarding the
continued validity of these policy
statements.

Section 910 adds a new section 562 to
the Bankruptcy Code providing that
damage under any swap agreement, se-
curities contract, forward contract,
commodity contract, repurchase agree-
ment or master netting agreement will
be calculated as of the earlier of (i) the
date of rejection of such agreement by
a trustee or (ii) the date of liquidation,
termination or acceleration of such
contract or agreement.

New section 562 provides important
legal certainty and makes the Bank-

ruptcy Code consistent with the cur-
rent provisions related to the timing of
the calculation of damages under QFCs
in the FDIA.

Section 911 amends SIPA to provide
that an order or decree issued pursuant
to SIPA shall not operate as a stay of
any right of liquidation, termination,
acceleration, offset or netting under
one or more securities contracts, com-
modity contracts, forward contracts,
repurchase agreements, swap agree-
ments or master netting agreements
(as defined in the Bankruptcy Code and
including rights of foreclosure on col-
lateral), except that such order or de-
cree may stay any right to foreclose on
or dispose of securities (but not cash)
collateral pledged by the debtor or sold
by the debtor under a repurchase
agreement or lent by the debtor under
a securities lending agreement. A cor-
responding amendment to FDICIA is
made by section 906. A creditor that
was stayed in exercising rights against
such securities would be entitled to
post-insolvency interest to the extent
of the value of such securities.

Section 912 generally protects asset-
backed securitization transactions
from legal uncertainties and disrup-
tions related to the bankruptcies of
certain parties and allows for the fur-
ther development of structured fi-
nance. Asset securitization involves
the issuance of securities supported by
assets having an ascertainable cash
flow or market value. Securitization of
receivables, such as small-business
loans, commercial and multifamily
mortgages, and car loans, allows for
the funding of such loans from capital
market sources. The process generally
enlarges the pool of capital available
and reduces financing costs for vital
lending purposes such as the financing
of small-business operations and home
ownership.

Through a number of definitions de-
signed to ensure that the exclusion
from property of the estate applies
only to the intended type of trans-
action, new section 541(b)(5) of the
Bankruptcy Code excludes from the
property of a debtor’s estate any ‘‘eli-
gible asset’’, and proceeds thereof, tot
he extent that such eligible asset was
‘‘transferred’’ by the debtor, before the
date of commencement of the case, to
an ‘‘eligible entity’’ in connection with
an ‘‘asset-backed securitization.’’ Each
term is explicitly defined to reflect its
specific role or application in the
securitization process to ensure that
only bona fide securitizations are eligi-
ble for the safe harbor exclusion. All
defined elements of a securitization
must be present for the safe harbor to
apply. Other commercial transactions
lacking any of the defined elements,
such as transactions documented and
structured as collateralized lending ar-
rangements and other commercial
asset sales or financings that are unre-
lated to securitization transactions,
would be ineligible for the safe harbor
provided by section 541(b)(5).

The phrase ‘‘to the extent’’ in new
section 541(b)(5) makes clear that a
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portion of the eligible asset may re-
main part of the debtor’s estate, for ex-
ample, where the eligible entity ob-
tains the right to receive only interest
payments on the first 10 percent of
payments due on a receivable in con-
nection with an asset-backed
securitization. In addition, the ref-
erence to section 548(a) in new section
541(b)(5) will make clear that the safe
harbor does not supersede a trustee’s
power to avoid fraudulent transfers.

New section 541(b)(5) is not intended
to override state law requirements, if
any, regarding ‘‘perfection’’ of an asset
sale. However, regardless of strict com-
pliance with such state law require-
ments, new section 541(b)(5) is intended
to provide an exclusion of the debtor’s
interest in eligible assets, and proceeds
thereof, from the debtor’s estate, upon
compliance with section 541(b)(5). Thus,
despite an eligible entity’s failure to
have properly perfected a sale for state
law purposes, the eligible assets in
question would remain excluded from
the debtor’s estate. In such event, how-
ever, a third party creditor with an in-
terest in such eligible assets under
state law would not be precluded from
asserting, outside of the bankruptcy
proceedings, such interest against the
issuer or any other party purporting to
have an interest in those assets. In
other words, the amendments do not
purport to extinguish any party’s in-
terest in the securitized assets other
than the debtor’s interest to the extent
transferred by the debtor to the
securitization vehicle. In order to pro-
vide certainty to participants in the
asset-backed securities marked, includ-
ing both issuers and purchasers of such
securities, it is noted that the ‘‘strong-
arm’’ provisions of section 544 of the
Bankruptcy Code are not intended to
override the general rule set forth in
new section 541(b)(5) so as to bring such
assets back into the debtor’s estate.

Frequently, asset securitizations in-
volve the issuance of more than one
class of securities with differing pay-
ment priorities, subordination provi-
sions and other characteristics. The
definition of ‘‘asset-backed
securitization’’ contained in new sec-
tion 541(e)(1) requires that at least one
tranche of the asset-backed securities
backed by the eligible assets in ques-
tion be rated investment grade, there-
by requiring that each asset-backed
securitization as to which eligible as-
sets are excluded from the debtor’s es-
tate be a carefully reviewed trans-
action subjected to third party scru-
tiny by a nationally recognized statis-
tical rating organization. The invest-
ment-grade rating requirement applies
only when the security is initially
issued. In view of the cost and time as-
sociated with obtaining an investment-
grade rating, such ratings are gen-
erally not pursued for smaller trans-
actions. These and other burdens of the
rating process add further protection
against potential abuse of the safe har-
bor for sham transactions and ensure
its application of its intended pur-

pose—to preserve payments on asset-
backed securities issued in the public
and private markets.

New section 541(e)(4) defines the term
‘‘eligible asset.’’ This definition is
based upon the definition provided in
rule 3a–7 under the Investment Com-
pany Act of 1940, which provides an ex-
emption from registration under the
Investment Company Act for issuers of
asset-backed securities (i.e., issuers in
the business of purchasing, or other-
wise acquiring, and holding eligible as-
sets). The phrase ‘‘or other assets’’ is
intended to cover assets often conveyed
in connection with securitization
transactions such as letters of credit,
guarantees, cash collateral accounts,
and other assets that are provided as
additional credit support. This phrase
would also cover other assets, such as
swaps, hedge agreements, etc., that are
provided to protect bondholders
against interest rate, currency and
other market risks. The inclusion of
cash and securities as eligible assets
allows so-called market-value based
securitizations of equity and other
non-amortizing securities to fall within
the purview of the amendment, al-
though securitizations of such securi-
ties are not included under Rule 3a–7
and therefore would be subject to regu-
lation under the Investment Company
Act if another exemption therefrom
were not available.

New sections 541(e)(3) and (4) define
the terms ‘‘eligible entity’’ and
‘‘issuer,’’ respectively. The definitions
exclude operating companies by en-
compassing only single purpose enti-
ties. Because securitization trans-
actions often involve intermediary
transferees, an eligible entity can be
either an issuer or an entity engaged
exclusively in the business of acquiring
and transferring eligible assets directly
or indirectly to an issuer.

New section 541(e)(5) defines the term
‘‘transferred.’’ In order for the eligible
assets to be excluded from the debtor’s
estate under section 541, the debtor
must represent and warrant in a writ-
ten agreement that such eligible assets
were sold, contributed or otherwise
conveyed with the intention of remov-
ing them from the debtor’s estate pur-
suant to section 541 (whether or not
reference is made to section 541 in the
written agreement). The definition
makes clear that the debtor’s written
intention as to the exclusion of the eli-
gible assets will be honored, regardless
of the state law characterization of the
transfer as a sale, contribution or
other conveyance, and regardless of
any other aspect of the transaction
(such as the debtor’s holding an inter-
est in the issuer or any securities
issued by the issuer, the ongoing serv-
icing obligation of the debtor; the tax
and accounting characterization; or
any recourse to the debtor, whether re-
lating to a breach of a representation,
warranty or covenant, or otherwise)
which may affect a state law analysis
as to the true sale.

In Section 913, subsection (a) pro-
vides that the amendments made under

Title IX take effect on the date of en-
actment.

Subsection (b) provides that the
amendments made under Title IX shall
not apply with respect to cases com-
menced, or to conservator/receiver ap-
pointments made, before the date of
enactment. The amendments would,
however, apply to contracts entered
into prior to the date of enactment, so
long as a Bankruptcy Code case were
commenced or a conservator/receiver
appointment were made on or after the
date of enactment under any Federal
or state law.

Section 914 provides that the mean-
ing of terms used in Title IX are appli-
cable for purposes of Title IX only, and
shall not be construed or applied so as
to challenge or affect the characteriza-
tion, definition, or treatment of any
similar terms under any other statute,
regulation, or rule, including the
Gramm-Leach-Bliley Act, the Legal
Certainty for Bank Products Act of
2000, the securities laws (as that term
is defined in Section 3(a)(47) of the Se-
curities Exchange Act of 1934), and the
Commodity Exchange Act.

Mr. HUTCHINSON. Mr. President, I
rise in support of S. 420, the Bank-
ruptcy Reform Act of 2001, and I com-
mend Senators GRASSLEY, HATCH, and
SESSIONS for their hard work, dedica-
tion, and perseverence. As a result of
their efforts, a sense of balance and
fairness has been restored to our legal
system and American consumers and
businesses will both benefit.

This bill is long overdue as over the
past decade there has been an explosion
in the number of bankruptcy filings.
Last year, there were 1.25 million total
bankruptcy filings in America, in 1990,
a mere ten years earlier, there were
782,960 filings. In Arkansas, there were
7,062 filings in 1990 and 16,784 in 2000.
This explosion is due in no small part
to the current Bankruptcy Code’s gen-
erous, no questions asked policy of pro-
viding complete debt forgiveness under
Chapter 7 without seriously consid-
ering whether a person filing bank-
ruptcy can repay some or all of those
debts.

Furthermore, the United States
economy loses $40 billion annually as a
result of bankruptcy filings and the
U.S. Department of Justice estimates
that creditors lose $3.22 billion every
year because of bankruptcies filed by
persons who could repay their debts.
These losses are passed on to all con-
sumers—including, and especially,
those who responsibly pay at least part
of their debts but choose not use the
bankruptcy code to escape them. The
Congressional Budget Office estimates
that as a result each American house-
hold pays an extra $400 annually in the
form of higher costs for goods, services,
and credit.

The Bankruptcy Reform Act of 2001
will reduce the number of frivolous
bankruptcy filings while still allowing
those who truly need help to obtain a
fresh start. I am proud to support this
legislation and I ask my colleagues to

VerDate 23-FEB-2001 04:59 Mar 16, 2001 Jkt 089060 PO 00000 Frm 00051 Fmt 0624 Sfmt 0634 E:\CR\FM\A15MR6.105 pfrm08 PsN: S15PT1



CONGRESSIONAL RECORD — SENATES2374 March 15, 2001
join me in support of the Bankruptcy
Reform Act of 2001.

Mrs. MURRAY. Mr. President, I rise
to express my support for the bank-
ruptcy reform legislation. This legisla-
tion offers an imperfect but fairly bal-
anced approach to reforming the bank-
ruptcy system. Through the amend-
ment process we have improved the
bill, but it could be more fair to all sec-
tors of our society. I am disappointed
some good amendments that would
have improved the legislation were re-
jected.

The bankruptcy reform legislation
that passed the House a couple of
weeks ago is less friendly to individ-
uals in adverse circumstances not of
their own doing. If this bankruptcy re-
form bill is weakened in conference, I
will have a hard time supporting it. I
will likely oppose a conference agree-
ment that looks at all like the House
bill.

In recent years, consumer bank-
ruptcy filings have dramatically in-
creased. We debated bankruptcy reform
in the last two Congresses. Those dis-
cussions showed our desire to elevate
personal responsibility in consumer fi-
nancial transactions; to prevent bank-
ruptcy filings from being used by con-
sumers as a financial planning tool;
and, to recapture the stigma associated
with a bankruptcy filing. It is clear the
system is broke, and bankruptcy re-
form is needed.

I voted for bankruptcy reform in
both the 105th and 106th Congresses,
and I plan to vote for this bill. Despite
these votes, I have reservations about
how the unintended consequences of
this bill will affect the less fortunate.

The bill will have an enormous im-
pact on women and child support. The
largest growing group of filers are
women, usually single mothers. The
bill’s overall philosophy of pushing
debtors from chapter 7 to chapter 13
will have an unintended effect on
women. They usually have fewer means
and are more susceptible to crafty
creditors seeking to intimidate and re-
affirm their debts. They need the pro-
tection of chapter 7, but could be
pushed into chapter 13.

Women will also be disadvantaged by
provisions in this bill that fail to
prioritize domestic obligations. Under
the provisions of this bill, women will
find themselves competing with power-
ful commercial creditors for necessary
resources, such as past-due child sup-
port, from spouses who are in bank-
ruptcy. It is unfair to place the critical
needs of families and single mothers
trying to survive behind those of well-
off commercial creditors.

Another problem with this bill is the
new filing requirements are very com-
plex, which could result in unintended
discrimination against lower-income
individuals and families. Many low-in-
come families don’t have the means to
combat most creditors. Because debt-
ors must prove they are filing for le-
gitimate reasons, those without the
means to combat powerful commercial

interests will be placed at an unfair
disadvantage.

I was also disappointed that the U.S.
Senate failed to adopt some very good
amendments that would have signifi-
cantly improved the bill. Senator KOHL
offered an amendment that would have
limited the practice of wealthy debtors
shielding themselves from creditors in
bankruptcy behind State homestead
exemption laws that allow them to
shelter large amounts of money in a
new home. His amendment would have
placed a national cap on this exemp-
tion, and limited the abusive practice
of sheltering large amounts of money
in large homes. I supported this needed
amendment, but it was rejected on the
floor of the Senate.

Several amendments were also of-
fered that would have restricted the
marketing to and use of credit cards by
young people. Credit card companies
are aggressively marketing to young
people, and many young people are get-
ting into massive debt. Companies
should only be allowed to offer credit
cards to those who can pay for them.

Finally, I am disappointed that
amendments were rejected that would
have limited predatory lending prac-
tices. Some of these predatory loans
can have interest rates over 100%.

I was pleased to see that the bill in-
cluded language to end the practice of
using the bankruptcy code to escape
civil punishment for violence, intimi-
dation or threats against individuals
using family planning services. This
provision was added in the Judiciary
Committee and greatly improves the
bill. It ensures that those who violate
the law cannot escape justice through
the bankruptcy laws. This critical pro-
vision of this bill that must not be
stripped or drastically changed in con-
ference.

Overall, this is a decent bill that will
improve on the current abuses of the
bankruptcy system. While I have con-
cerns over many of this bill’s provi-
sions, I hope they can be dealt with in
conference or in future legislation.

This bill should be strengthened in
conference, not weakened as has hap-
pened to other versions of bankruptcy
legislation. I will closely examine a
conference agreement with this in
mind before voting to send this legisla-
tion to the President.

Mr. LEVIN. Mr. President, once
again the Senate will vote on a bank-
ruptcy reform bill. In the last session
of Congress, when the bankruptcy bill
came before the Senate, I voted in
favor of the bill. I said at the time that
because of the amendments adopted in
the Senate, the bill was a more reason-
able approach to bankruptcy reform
that had been reported by the Judici-
ary Committee. However, I further
stated that if the legislation came back
from conference, without those modest
amendments, I would consider opposing
the bill. In the end, the bankruptcy
legislation came back from conference
in a form that I could not support. The
conferees who worked out the dif-

ferences on the bill deleted or weak-
ened many of the provisions I had sup-
ported.

Today, I will vote for this bill with
the hope that it does not return from
conference in a form I cannot support.
The Senate today adopted the Kohl
amendment establishing a nationwide
homestead cap. That provision must be
retained in conference. The Senate has
now spoken twice with respect to
homestead abuse. We cannot legiti-
mately reform the bankruptcy system
if we do not prevent wealthy debtors
from shielding luxurious homes while
shedding thousands of dollars of debt in
bankruptcy.

In addition, the conferees should
keep in the final bill, the amendment
making debts arising from clinic vio-
lence nondischargeable, the amend-
ment on landlord-tenant, the amend-
ment on separated spouses, and the
amendment on the means test with re-
spect to high energy costs. It is also
my hope that the conference will yield
more protections for consumers.

If the bankruptcy bill comes back
from conference without these and
some of the other reasonable amend-
ments adopted in the Senate, I may
once again be forced to oppose the final
legislation.

Mrs. CLINTON. Mr. President, I rise
today in support of final passage of S.
420, the Bankruptcy Reform Act. Many
of my colleagues may remember that I
was a strong critic of the bill that
passed out of the 106th Congress be-
cause I did not believe it provided a
balanced approach to bankruptcy re-
form.

While we have yet to achieve the
kind of bankruptcy reform I believe is
possible, I have worked with a number
of people over the past three years to
make improvements that bring us clos-
er to our goals, particularly when it
comes to child support.

Women can now be assured that they
can continue to collect child support
payments after the child’s father has
declared bankruptcy. The legislation
makes child support the first priority
during bankruptcy proceedings.

This year, we have made more
progress. The Senate agreed to include
a revised version of Senator SCHUMER’s
amendment to ensure that any debts
resulting from any act of violence, in-
timidation, or threat would be non-dis-
chargeable. Earlier today, this body
agreed to include a cap on the home-
stead exemption to ensure that
wealthy debtors could not shield their
wealth by purchasing a mansion in a
state with no cap on homestead exemp-
tion. And finally, today I worked hard
to make sure that once a person has
been declared bankrupt, single mothers
can still collect the child support they
depend upon. Senator HATCH and I
passed an amendment to ensure that
child’s custodian—usually the moth-
er—will be informed by the bankruptcy
trustee of her right to have the State
child support agency collect the non-
dischargeable child support from the
ex-spouse.
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In addition, I was concerned about

competing non-dischargeable debt so I
worked hard with Senator BOXER to en-
sure that more credit card debt can be
erased so that women who use their
credit cards for food, clothing and med-
ical expenses in the 90 days before
bankruptcy do not have to litigate
each and every one of these expenses
for the first $750.

Let me be very clear—I will not vote
for final passage of this bill if it comes
back from conference if these kind of
reforms are missing. I am voting for
this legislation because it is a work in
progress, and it is making progress to-
wards reform.

Bankruptcy reform is important. I
grew up with a father who worked hard
to avoid having debts. In recent weeks,
I have heard form many small credit
unions throughout New York, hard
working small lenders whose entire
membership suffers when the credit
union is faced with covering bank-
ruptcy losses.

One credit union from Hoosick Falls
has assets of only $2.5 million, but
when one of their members filed a
Chapter 7 bankruptcy, this small credit
union was left with a bill of thousands,
which penalized the entire 1,000 mem-
bership with increased fees.

Reform is needed. The right kind of
reform is necessary. We’re on our way
toward that goal, and I hope we can
achieve final passage of a good bank-
ruptcy reform bill this year.

Mrs. FEINSTEIN. Mr. President, I
rise in support of final passage of the
bankruptcy bill.

The Senate has worked on this legis-
lation for over four years. The Judici-
ary Committee, on which I sit, has de-
bated this issue again and again, and
we have even sent a bill to the Presi-
dent although that bill was fatally
flawed and was vetoed as a result.

This bill is by no means perfect. How-
ever, the bill now before us is better
than the Conference Report we were
faced with at the end of last year, and
it is better and more balanced than the
bill presented to us in the Judiciary
Committee just a few weeks ago.

I believe that the modifications to
the legislation made in Committee and
on the Floor merit a ‘‘Yes’’ vote on
final passage.

Since the bill’s introduction, I have
consistently supported its underlying
goal of promoting personal responsi-
bility—as, I think, has every member
of this Senate. Debtors who can pay
back what they owe, should pay what
they owe or at least part of it.

Moreover, the bankruptcy code
should not be a haven for irresponsible
individuals who have recklessly accu-
mulated debts by spending freely with-
out regard to the consequences. After
all, bankruptcy has a societal cost.

And although much has been made of
the big credit card companies and
banks, not every creditor is a big busi-
ness. Many harmed by bankruptcy fil-
ings are small businessmen and women
dry cleaners, home repair workers, and
others.

An empirical review of bankruptcy
filings indicates that reform is needed.
Despite a recent drop, bankruptcy fil-
ings continue to remain at unaccept-
ably high levels.

In 1980, individuals filed 287,000 bank-
ruptcies.

In 1999, more than 1.3 million Ameri-
cans filed for bankruptcy—an increase
of 358 percent over 20 years. Bank-
ruptcy has become so commonplace
that more than one in a hundred house-
holds will file for bankruptcy this year.

The bill we are voting on today ap-
propriately readjusts our bankruptcy
laws so that bankruptcy filers must
repay a portion of their debts, if they
can do so. At the same time, the bill
protects debtors below the median in-
come who are truly in need of a fresh
start.

This bill assists single parents with
children in collecting child support
debt from the bankruptcy estate. Phil-
ip Strauss, Principal Attorney of the
San Francisco Department of Child
Support Services, testified on this
issue at a February 8, Judiciary Com-
mittee hearing, noting that the Bank-
ruptcy Act of 2001 ‘‘will enhance sub-
stantially the enforcement of child
support obligations against debtors in
bankruptcy.’’

Specifically, the Bankruptcy Act of
2001 gives child support the highest pri-
ority of unsecured claims in a bank-
ruptcy estate. Moreover, the bill pre-
vents a debtor from confirming a bank-
ruptcy plan if the debtor does not
make full payment of any child support
becoming due after the petition date.

This bill is significantly improved
from the Conference Report I voted
against in December. While I voted for
the Senate-passed bankruptcy bill in
the 106th Congress, I voted against the
Conference Report because the shadow
conference deleted key Senate-passed
amendments and did not strike a fair
enough balance between creditors and
debtors.

For example, last year, the Con-
ference Report deleted a Senate passed
amendment that would prevent anti-
abortion extremists from using bank-
ruptcy laws to avoid paying civil judge-
ments against them under the Freedom
of Access to Clinic Entrances Act.

The FACE Act has led to successful
criminal and civil judgements against
groups that use intimidation and out-
right violence to prevent people from
obtaining or providing reproductive
health services. This amendment is
crucial to protecting a woman’s safe
access to reproductive services.

This year, however, I am pleased that
the Bankruptcy Act of 2001 has incor-
porated a modified version of the FACE
amendment, and now makes ‘‘non-dis-
chargeable’’ all debts incurred for
harassing, obstructing, or other threat-
ening violence against a person seeking
any lawful goods and services, includ-
ing access to reproductive health clin-
ics. I appreciate the efforts of Senators
SCHUMER and HATCH in coming to this
agreement.

Additionally, this bill includes the
Kohl-Feinstein homestead amendment,
which places a nationwide $125,000 cap
on the amount of money a bankruptcy
filer can shield from creditors simply
by buying a home. This amendment
closes a loophole in bankruptcy code
that permits wealthy bankruptcy filers
to hide their assets in multimillion
dollar estates.

This bill contains my amendment to
curb abuses by bankruptcy mills. These
operations, generally under the control
of a non-attorney bankruptcy petition
preparer, are often linked with price
gouging of debtors, incompetent serv-
ice, and remain a significant source of
fraud in the bankruptcy system. Cali-
fornia, in particular, has suffered from
the abuses of these mill operators.

Bankruptcy courts will now have the
authority to fine these mill operators
$500 per violation, with triple fines if
the mill operator does not tell debtor
she was filing for bankruptcy or ad-
vises the debtor to hide assets. The
amendment empowers the U.S. Trustee
to take enforcement actions against
the mills, sets maximum fees for peti-
tion preparers, and victims can sue for
increased damages.

In addition, the Senate bill includes a
compromise amendment I forged with
Senator SESSIONS and Senator FEIN-
GOLD to balance the needs of landlords
and tenants, when a tenant files bank-
ruptcy.

Finally, this legislation contains my
amendment directing the Federal Re-
serve Board to investigate the practice
of issuing credit cards indiscrimi-
nately, without taking steps to ensure
that consumers are capable of repaying
their debt, or in a manner that encour-
ages consumers to accumulate addi-
tional debt.

The amendment allows the Federal
Reserve Board to issue regulations that
would require additional disclosures to
consumers, and to take any other ac-
tions, consistent with its statutory au-
thority, that the Board finds necessary
to ensure responsible industry-wide
practices and to prevent resulting con-
sumer debt and insolvency.

It was my hope that we could im-
prove this bill even more—with limits
on how credit card companies provide
products to minors, and with disclosure
and other requirements to give con-
sumers the tools to handle the burdens
of credit card debt. I also believe bank-
ruptcy judges should have some discre-
tion in applying the means test. Unfor-
tunately, several such amendments
failed.

So I do have concerns about this bill,
and I know that I will make some peo-
ple in my State unhappy by voting for
it. I understand their point of view, and
by voting for this legislation I am not
turning my back on those concerns. I
do think we should try this approach.
If it turns out that this bill does not
appropriately solve the current prob-
lems with our nation’s bankruptcy
laws, I will be on the front lines of the
fight to reopen this debate and to fix
the glitches.
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Nevertheless, this bill is a necessary,

reasoned approach to solving some real
problems with our bankruptcy laws.
Abuses are rampant. For many, bank-
ruptcy has become a financial planning
tool, rather than its intended use as an
option of last resort. Something must
be done, and I will vote for this bill.

Mr. DOMENICI. Mr. President, I rise
today in support of the bankruptcy re-
form bill. We have been working on
this reform for several years now. In-
deed, we passed this bill last year, only
to have it pocket vetoed by President
Clinton. It is time we get it passed and
signed by the President.

Although there has been a slight de-
cline in bankruptcies recently, the
1990s saw a steady increase, despite a
robust economy. There are now more
than a million bankruptcies a year.
Many people are concerned that bank-
ruptcy is being used as a financial
planning tool and the public has be-
come frustrated with many stories of
bankruptcy abuse.

This bill goes a long way to curbing
the abuse without undercutting the
truly needy debtor’s right to a fresh
start. This legislation accounts for the
honest but unfortunate debtor who
faces mounting bills as a result of med-
ical expenses, divorce, and other rea-
sonable causes.

However, it prevents a debtor from
pursuing a lavish lifestyle and then
using bankruptcy to avoid obligations.
Debtors must take responsibility for
their spending. After all, the money
creditors lose in bankruptcy is passed
on to consumers in higher prices for
consumer goods, services, and credit.
This often has the greatest adverse af-
fect on the neediest in our society.

This bill strikes a fair balance be-
tween the interests of debtors and
creditors. Those who truly need bank-
ruptcy relief will receive a ‘‘fresh
start’’ under Chapter 7. Those debtors
who can afford to repay some of their
debt will be required to do so under a
Chapter 13 repayment plan. It is just
common sense that a debtor who can
afford to repay some of their debt
should do so.

Here’s how the crux of the bill works.
The bankruptcy court looks at 100 per-
cent of the debtor’s living expenses,
priority expenses, and secured debt. If
after their review, the debtor can still
pay $10,000 or 25 percent of his or her
debt, they are required to do so under
a Chapter 13 repayment plan. This
makes sense.

The legislation also provides a
$125,000 homestead exemption cap so
that the debtor cannot declare bank-
ruptcy but still retain his million dol-
lar home. Again, this makes sense.

This is reasonable reform that bene-
fits debtors, consumers, and creditors
alike and I will again vote for its pas-
sage.

Mr. DASCHLE. Mr. President, the
bankruptcy bill before us today has
come this far because it is needed to
address the record number of bank-
ruptcy filings this country has seen in
recent years.

The number of personal bankruptcies
hit 1.4 million in 1998—a new record.
While that number declined slightly
last year—to 1.3 million bankruptcy
filings—it is still too high. It is still
nearly twice the number we saw in
1990, during the depths of a recession.

What accounts for this increase?
It’s clear that most people who file

for bankruptcy do so only after suf-
fering a serious reversal, such as seri-
ous illness, divorce or job loss. And
most do so only as a last resort.

But economic conditions clearly are
not the only factor. If they were, we
would have seen a drop in bankruptcy
filings during the 1990s, given the
booming economy. Instead, we saw
record increases during the 90s.

Clearly, some people are gaming and
abusing the bankruptcy system. For
them, the old stigma associated with
bankruptcy has faded.

The purpose of this bill is to stop
those abuses.

Many have asked—fairly—whether
the solution it imposes is too tough on
ordinary debtors who deserve the pro-
tection of bankruptcy court.

Critics of this bill say that it makes
it more difficult for people who have
incurred overwhelming debts through
no fault of their own to get back on
their feet.

In many ways, I agree with them.
This bill could have been more bal-

anced. It could have been crafted in a
way that would have allowed all con-
sumers to have their problems fully
considered in bankruptcy court.

A number of Democratic Senators of-
fered amendments that would have
made this bill better. Unfortunately,
many of those amendments were re-
jected.

I am pleased, however, that two key
amendments were adopted. Both Sen-
ator SCHUMER’s amendment on clinic
violence, and Senator KOHL’s amend-
ment closing the homestead loophole,
were needed to address real abuses of
the bankruptcy code.

If we are going to insist that con-
sumers repay more of their debts, cer-
tainly we should also insist that people
who resort to violence at health clinics
must repay the debts they incur as a
result of their illegal behavior. And
certainly we must ensure that people
who declare bankruptcy can’t squirrel
away millions of dollars in fancy
homes that creditors can’t touch.

These abuses were not addressed in
the bill President Clinton refused to
sign last year. Their inclusion in this
bill is one reason I am able to support
it today.

A bigger reason for my support is a
basic principle that I grew up with.
People who incur debts have a respon-
sibility to repaying them if they can.

That is a fundamental belief in South
Dakota. It’s part of the fabric of who
we are.

The pioneers who settled our state
relied on each other during the hard
times, the weak harvests, and at plant-
ing times. They knew they could trust

each other to make good on their
debts—because they had to.

Their survival depended on it.
Most people I know still feel that

way.
This bill is needed because of the peo-

ple who do not share that belief—the
minority of people who see bankruptcy
as an easy out, rather than a last re-
sort. It says to those people: ‘‘Paying
your debts isn’t a matter of choice. It’s
a matter of honor. And it is a legal re-
sponsibility to which you will be held
accountable.’’

There are real costs when somebody
does not repay their debts. Somebody
has to pick up the tab.

Some of those costs fall on lenders.
But some are passed on to honest bor-
rowers who do repay their debts. They
get stuck with higher interest rates. So
there are consumers on both sides of
this equation.

Under current law, people can file
under Chapter 7 to wipe out their
debts, and a judge can throw out a case
if he or she determines that the filer
can afford to repay some of the debts.
But there is no consistent legal stand-
ard for determining one’s ability to
pay.

This bill establishes such a standard.
It says that bankruptcy judges must
determine if a filer can pay $10,000—or
25 percent of his debts—over the next
five years.

It is important to note: This new
standard does not apply to filers who—
after deducting food, rent, transpor-
tation, education and other expenses—
earn less than their state’s median in-
come. These people can still file for re-
lief under chapter 7.

Opponents of the bill say it imposes
new legal hurdles and paper burdens on
consumers that will deny many the
protection they deserve. These are seri-
ous concerns.

We must monitor implementation of
this new standard closely. If this bill is
enacted into law—if we see that credi-
tors are abusing the provisions of this
law to harass debtors—we have a moral
responsibility to revisit this law. And I
can tell you, I will be the first Senator
on this floor calling for that re-exam-
ination.

Time will tell if this bill strikes the
right balance.

The Senate has heard good argu-
ments on both sides of this debate.

Because of the improvements that
were made in committee and on the
floor, and because of the fundamental
values with which I was raised, I will
vote for it.

At the same time, I urge the con-
ferees who will take it up next to re-
spect and preserve the balance in it, so
it can continue to command the broad,
bipartisan support it will need to reach
the President’s desk and be signed into
law.

Mr. GRASSLEY. Mr. President, I en-
courage my colleagues to vote for this
important bankruptcy bill. We’ve been
working on bankruptcy reform for a
long time, and it’s high time that we
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pass this bill. This bill will be a big
step forward in restoring personal re-
sponsibility and in cracking down on
bankruptcy abuse. It will also be a big
step forward in providing key informa-
tion to credit card customers and help-
ing people manage their debt.

Let me remind my colleagues that
the fundamental question we face with
this bill is whether or not people
should repay their debts. S. 420 pro-
vides that when a person can repay his
or her debts, then that person won’t be
able to take the easy way out. The bill
will end the free ride for wealthy dead-
beats who walk away from their debts
and pass the tab on to honest con-
sumers. No more will those freeloaders
get off scott free. But the bill does this
by preserving the ability for people
who truly need to go into bankruptcy
and wipe away their debts so they can
have a fresh start.

The point I’m trying to make is that
we have a good balance in the bill. Con-
trary to what our critics say, bank-
ruptcy should not be easy. Yes, we need
to have a way for people who are in
dire straits to be able to start anew.
Our bill does not close out the avail-
ability of bankruptcy for these people.
Yet, it is just and fair for people who
can pay their debts to do just that—
pay up. I don’t know what people
think, but the fact is that someone has
to pay if people walk away from their
debts. It is not only businesses that
have to pay—we all pay when people
walk away from their debts. Economic
losses from bankruptcy cause higher
prices for goods and services, so every-
one picks up the tab—consumers, small
businesses, the economy.

Our bill makes many improvements
with the current system. We make it
harder for people to commit fraud and
abuse. We prioritize certain debts, such
as child support and alimony. We in-
clude a number of consumer protec-
tions, such as more expansive disclo-
sure requirements, credit counseling,
and increased penalties for abusive
creditors and deceptive advertising.
These are all important steps in cor-
recting many problems in the bank-
ruptcy system.

An important provision in the bill is
the permanent extension of Chapter 12,
which expired last June. Our family
farmers need this crucial protection
because they can face bankruptcy due
to low commodity prices. The bill also
provides significant new tax relief
when they sell off assets. This is an
extra reason to vote for this bill for my
colleagues from farm country.

So, let me remind my colleagues
again what this bill does. S. 420 reforms
the bankruptcy system to require re-
payment of debts by individuals who
have the ability to pay, while pro-
tecting the right of debtors to a finan-
cial fresh start. S. 420 strengthens pro-
tections for child support and alimony
payments by making family support
obligations a first priority in bank-
ruptcy. S. 420 makes permanent Chap-
ter 12 bankruptcy for family farmers

and lessens the capital gains tax bur-
den on financially strapped farmers
who declare bankruptcy.

S. 420 also creates new protections
for patients when hospitals and nursing
homes declare bankruptcy. S. 420 re-
quires credit card companies to dis-
close the dangers of making only min-
imum payments and prohibits decep-
tive advertising of low introductory
rates. S. 420 strengthens enforcement
and penalties against abusive creditors
for predatory debt collection practices.

So the bill is fair and balanced. S. 420
deserves to be passed by an over-
whelming vote.

Mr. LEAHY. Mr. President, I have
tried over the last several weeks to im-
prove this bankruptcy legislation
through the legislative process. We
were able to have an informative hear-
ing and a productive Committee mark-
up. Unfortunately, the Committee did
not provide a Committee report to in-
form other Senators of what was good
about the bill and what prompted eight
members of the committee to vote
against it.

This important matter was, instead,
rushed to the floor last week. Last
Monday we began debating the bill, but
on Tuesday, the first day the bill was
open to amendment, the Republican
leadership abandoned work on the bill.
Instead, the Republican leadership
chose to shift the Senate’s attention to
overriding the ergonomics rule that
had been developed by the Department
of Labor over the past decade.

On Wednesday we returned to the
bankruptcy bill but beginning on
Thursday and carrying through until
Tuesday of this week, the main focus of
the debate were the competing budg-
etary amendment on providing a
lockbox for Medicare. That too is an
exceedingly important topic and one on
which a majority of the Senate voted
to adopt the Democratic lockbox pro-
posal.

That proposal is not in the bill be-
cause after the vote the Republican
side invoked the Budget Act and the
chair ruled that the amendment, al-
though supported by a majority of the
Senate was not consistent with the
technical requirements of the Budget
Act. That debate was a major disrup-
tion in our efforts to otherwise im-
prove the bankruptcy bill.

Beginning last Wednesday and con-
tinuing through today I have offered
amendments to improve the bill and
urged others with amendments to do
the same. There has never been an ef-
fort to filibuster this debate or this
bill. The only threat of a filibuster I
can recall is when the Republican
chairman of the Banking Committee
spoke against certain amendments.

That threat was overcome and with
the commitment of Senator GRASSLEY
and the cooperation of Senator HATCH,
we were able to obtain votes on the
Schumer predatory lending amend-
ment and in relation to the Durbin
amendment. I thank both Senator
GRASSLEY and Senator HATCH for their

cooperation in this regard. In fact,
once the Senate had an opportunity to
consider it, we voted to adopt the
Schumer amendment.

Despite the lack of a filibuster threat
or a filibuster, the Republican Senate
leadership filed a cloture petition on
Monday afternoon. There was no need
for cloture then or on Wednesday when,
with the support of the Senate leader-
ship, cloture was invoked. I voted
against cloture. I voted against it be-
cause I reject the use of cloture as a
time management tool. I believe that
cloture is properly reserved in the Sen-
ate to those circumstances where un-
reasonable delay or a filibuster are
interfering with the work of the Sen-
ate.

Unfortunately, over the last 6 years
the Republican leadership has abused
the cloture process to avoid consid-
ering amendments and to interfere
with the Senate doing its work. In my
view, the invocation of cloture this
week on this bill was unnecessary and
unfortunate. It signals a retreat from
the progress shown by Senate adoption
of S. Res. 8 in January and threatens a
return to the dark days of the last few
Congresses when cloture became a reg-
ular instrument, rather than the last
resort, of Senate leadership.

Through the legislative process,
through our hearing and Judiciary
Committee markup and by means of
amendments being adopted on the Sen-
ate floor, we have made some progress.
It is sufficient for me to support the
bill.

I had hoped and worked for a more
open process. I wanted to be able to
moderate the bill, improve it and be
able to support it. I supported the
bankruptcy bill that passed the Senate
97 to one in the 105th Congress.

I even supported the bankruptcy bill
that passed the Senate in the last Con-
gress given the progress we showed
during Senate consideration and in
hopes that we would be able to con-
tinue to improve the bill in coopera-
tion with the House. I vote for this bill
in that same spirit—to move the proc-
ess forward and improve our legislative
product. Unfortunately, last year the
conference that resulted was under the
auspices of the Foreign Relations Com-
mittee and not the Judiciary Com-
mittee and the product that resulted
was changed and tilted too harshly
against American consumers and work-
ing people. That was the modified bill
that I voted against last year, that was
the bill the President vetoed, and that
was the bill that was the basis for S.
220 and S. 420 this year.

I am encouraged that we have in-
cluded some privacy protection in the
bill. The Leahy-Hatch amendment
adopted by the Judiciary Committee to
deal with the Toysmart.com-type situ-
ation and customer information of
bankrupt companies is a good start. It
is something I have worked on for some
time and thank Senator HATCH for his
joining with me in that effort.

I am pleased that we were also able
to add some protection today for
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shielding the identity of children
whose names appear in bankruptcy
records. By a vote of 99 to none, the
Senate agreed to adopt our amend-
ment. I thank Senator HATCH for join-
ing with me in that effort, as well.

I filed amendments to do more to en-
force financial privacy laws and protec-
tions. Unfortunately, the bill still falls
short in this regard.

I am encouraged that we have made
progress in assuring access to health
clinics. Senator SCHUMER is to be com-
mended for his steadfast efforts in this
regard. The Schumer-Leahy amend-
ment that the Senate adopted by a bi-
partisan vote with 80 Senators in favor
last year was dropped in S. 220 and S.
420. I again want to commend Senator
HATCH for working with Senator SCHU-
MER to include a modified version of
Senator SCHUMER’s amendment in the
bill.

I am encouraged that the Senate beat
back an attempt to table the Kohl-
Feinstein amendment and their sen-
sible cap on the homestead exemption
has been included in the bill. Through-
out the debate Republican supporters
have indicated that a key outstanding
issue is the homestead exemption cap.
That question was answered today
when the Senate adopted the Kohl-
Feinstein amendment today.

I was pleased that we adopted the
Bingaman LIHEAP amendment, which
I cosponsored, and the Carnahan en-
ergy cost amendment.

I am pleased that the Leahy amend-
ment on separate spouses to protect
battered women was adopted by a bi-
partisan majority of Senators and I
thank them.

I am encouraged that we were able to
make other improvements in the meas-
ures included in the managers’ pack-
age. We started work on that package
last Friday. Unfortunately Republican
delay prevented its adoption before the
cloture vote on Wednesday.

I regret that we have not made the
progress that we should have, and that
we have made in the past, in terms of
providing consumers with greater dis-
closures and protections to help them
avoid overextending their credit and
consumption.

Early in the debate I took the bill’s
supporters at face value when they ar-
gued that we need this bill to help
small businesses. Those claims began
this debate and were repeated today. In
between I gave them the chance to
shown that they meant it by voted for
a small business amendment that
would have allowed small businesses,
as already defined in the bill, priority
over large corporate creditors. That
amendment was unfortunately, and in
my view unwisely, rejected.

We have also heard claims from the
outset of this debate and through
today that the bill is needed to address
the $500 a family ‘‘tax’’ that bank-
ruptcy abuse loads onto each American
family. I have been asking how this bill
benefits the average American family
and where that ‘‘tax refund’’ is

achieved. I have heard only silence
from the other side. I have noted in
this year’s debate and in debates past
that billions of dollars in benefits that
are expected to flow to credit card
companies and other large corporate
creditors, hundreds of millions to indi-
vidual companies.

What I have been asking is where
this bill or those corporations’ prac-
tices will pass those benefits on ordi-
nary Americans. Again, I have heard
only silence. In fact, the benefits of
this bill will flow to the profits of those
large corporate interests. There is no
provision in this bill to lower annual
fees for credit cards, for example.
There is no provision to lower interest
rates for consumers. If this bill will
benefit creditors to the tune of $5 bil-
lion or over the next several years,
then why have then made no commit-
ment to pass those benefits through to
their customers and American con-
sumers?

Instead, what this bill does is require
American taxpayers through our tax-
payer-financed bankruptcy courts to
assist creditors in their debt collection
efforts and requires consumers to do
more paperwork and confront more
rules and hurdles and government bu-
reaucracy to file for bankruptcy.

I will continue to work in good faith
with Chairman HATCH, Senator GRASS-
LEY, Senator SESSIONS, Senator BIDEN
and others who strongly support S.420.

I will continue to work through the
legislative process to improve this
measure, to add balance, moderation
and fairness. I hope to be able to sup-
port the final legislative product after
a productive conference. I trust that
this Congress, the Senate conferees
will support the Senate position where
we have made improvements to the bill
and not so easily abandon those ad-
vancements in our discussions with our
House counterparts. Had we done that
in the 105th Congress, three years ago,
we would already have a reformed
bankruptcy law. Unfortunately, that
was not the position of Republican
Senate conferees in those days.

I commend all Senators on both sides
of the aisle who have worked so hard
this year to improve this bill. I com-
mend those who have participated in
our debates and discussions. I espe-
cially appreciate the help I received in
managing this bill from Senator SCHU-
MER, who consented to manage from
time to time when I could not and who
is the Ranking Democrat on the Judi-
ciary Subcommittee of jurisdiction,
and Senator REID, who remains a great
help in some many ways on so many
matters. I congratulate Senator SCHU-
MER, Senator KOHL, Senator FEINSTEIN,
and Senator FEINGOLD for the improve-
ments they have been able to make. I
thank Senator HATCH for his courtesy
to Senator DURBIN on his alternative
amendment and thank Senator GRASS-
LEY for his courtesy to Senator SCHU-
MER with respect to his predatory lend-
ing amendment. I thank Senator BIDEN
for his support of our efforts to have

this matter considered by the Judici-
ary Committee.

I thank the staffs of all Senators who
participated in this debate for their
hard work and, in particular, the staffs
of Senators KENNEDY, BIDEN, KOHL,
FEINSTEIN, FEINGOLD, SCHUMER, DUR-
BIN, DASCHLE, and REID and the staffs
of Senators HATCH, GRASSLEY and SES-
SIONS. In particular, I want to thank
the following staff: Makan Delrahaim,
Renee Augustine, Rita Lari, Kolan
Davis, Ed Haden, Melody Barnes, Jim
Greene, Victoria Bassetti, Jeff Miller,
David Hantman, Tom Oscherwitz, Jen-
nifer Leach, Bob Schiff, Ben Lawsky,
Natacha Blain, Jim Williams, Mark
Childress, Jonathan Adelstein, Eddie
Ayoob, Peter Arapis, Liz McMahon,
and Greg Cota. I appreciate the excep-
tional work of my counsel Ed Pagano,
who has labored long and hard to help
improve this bill.

Although bankruptcy filing had been
going down over the last two years, I
have seen recent reports that link this
bill with an expected rise in such fil-
ings. Unfortunately, the effect of House
passage of its bill has been to generate
fear in the public that people had bet-
ter file for bankruptcy now rather than
wait for the harsh and onerous new
burdens contemplated in that bill and,
unfortunately, in the Senate bill. I can
understand if bankruptcy lawyers feel
an obligation to advise their clients of
the possibility that the terms and pa-
perwork and costs of filing for bank-
ruptcy may soon change.

Indeed, a principal reason Senator
FEINSTEIN successfully opposed the
Wyden-Smith amendment was a simi-
lar argument with respect to California
utilities—that a prospective change in
the law would force them into pre-
mature and possibly unnecessary bank-
ruptcies.

In much the same way that the Bush
administration’s talk about weakness
in the economy has served to drive the
market down, shatter consumer con-
fidence and contribute to a further
weakening, this drive for exacting re-
quirements of those on the brink of in-
solvency seems to be accelerating
bankruptcy filings and contributing to
the economic downturn. That is an im-
mediate and unfortunate byproduct of
this effort.

Perhaps it is appropriate that we end
this phase of the debate today, on
March 15. It is on this day that we are
reminded to beware the Ides of March.
There remains much about this bill
that counsels caution. Unless it is fur-
ther moderated and balanced in discus-
sions between the Houses or at the in-
sistence of the President, enactment of
a bill like the one the Senate is voting
on today will be the start of a process
that will likely consume several years.

Just as the overreaching that oc-
curred in so-called immigration reform
and welfare reform and telecommuni-
cations reform have required us to re-
visit those matters and still require
corrections, so, too, the bankruptcy
bill as currently constituted will result
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in hardships and consequences that
will require us to return to these mat-
ters again and again in the days,
months and years ahead.

In addition, I expect we will be hear-
ing more about this bill and the lob-
bying efforts and the contributions by
the bill’s corporate beneficiaries as
soon as next week, when campaign fi-
nance reform is debated.

Mr. HATCH. Mr. President, S. 420,
the Consumer Bankruptcy Reform Act,
is one of the most important legisla-
tive efforts to reform the bankruptcy
laws in decades.

I want to thank a few of the people
who have worked on the bill. Let me
first acknowledge the majority leader,
who has worked very hard to keep this
bill moving forward. Because of his
dedication to the important reforms in
this bill, we now have legislation that
makes enormous strides in eliminating
abuse in the bankruptcy system. I am
also grateful to the assistant majority
Leader, Senator NICKLES, along with
Senators DASCHLE and REID for their
efforts in trying to work with us to
move the legislation forward.

Let me also acknowledge the ranking
Democratic member of the Senate Ju-
diciary Committee, Senator LEAHY,
who has worked where he can to reach
agreement on many of the bill’s provi-
sions, and who ably managed the bill
for his side of the aisle. I also want to
commend my colleagues, Senators
GRASSLEY, BIDEN and others for their
sponsorship of and leadership on this
much needed legislation. I particularly
appreciate the dedication they have
shown in working with me in making
the passage of this bill an inclusive and
bipartisan process.

Also, let me express my thanks to
Senator SESSIONS who has shown un-
wavering dedication to accomplishing
the important reforms in this bill, to
Senator GRAMM for his efforts over the
past several years in helping see sen-
sible reform through the Senate, and to
the many other members of the Senate
for their hard work and cooperation.

At the Committee staff level, let me
acknowledge a few people who have
worked very hard on this bill. Kolan
Davis and Rita Lari Jochun, of Senator
GRASSLEY’s staff, along with Ed Haden
and Brad Harris of Senator SESSIONS’
staff, all of whom deserve praise for
their impressive efforts on this legisla-
tion. In addition, Judiciary Committee
Staff Director, Makan Delrahim, who
has been lead counsel on this bill, and
Judiciary Committee Counsel, René
Augustine, who has really been work-
ing day and night to make sure this
bill stayed on track.

Let me make one observation here.
When we started this bankruptcy re-
form process, René didn’t have any
children, and by the time this bill be-
comes effective, she will have two chil-
dren. Mr. President, I feel like I have
given birth twice during this process
myself. Thanks as well should be given
to the Judiciary Committee’s Chief
Counsel, Sharon Prost, and all of the

other Judiciary Committee staff who
have worked hard on this.

On Senator LEAHY’s Committee staff,
I want to acknowledge Minority Chief
Counsel Bruce Cohen, and thank coun-
sel Ed Pagano for his efforts. In addi-
tion, I want to recognize the efforts of
Jennifer Leach of Senator TORRICELLI’s
staff, as well as the dedicated work of
Jim Greene of Senator BIDEN’s staff, as
well as the very able Ben Lawsky of
Senator SCHUMER’s staff.

I also want to commend John
Mashburn and Dave Horpe of the ma-
jority leader’s staff, Stewart Verdery,
Eric Ueland, and Matt Kirk of the As-
sistant Majority Leader’s staff, and
Eddie Ayoob of the Minority Whip’s of-
fice for their efforts on this legislation.

Also, my thanks goes to Laura
Ayoud, and others in the office of Sen-
ate Legislative Counsel, for their ex-
traordinary efforts that have made this
legislation possible.

The compelling need for this reform
is underscored by the dramatic rise we
have seen over the past several years in
bankruptcy filings. The Bankruptcy
Code was liberalized back in 1978, and
since that time, consumer bankruptcy
filings have risen at an unprecedented
rate.

Mr. President, the bankruptcy sys-
tem was intended to provide a ‘‘fresh
start’’ for those who truly need it. We
need to preserve the bankruptcy sys-
tem within limits to allow individuals
to emerge from financial hardship.
What we do not need is to preserve the
elements of the system that allow it to
be abused—that allow some debtors to
use bankruptcy as a financial planning
tool rather than as a last resort. I firm-
ly believe that by allowing people who
can repay their debts to avoid their fi-
nancial obligations, we are doing a dis-
service to the honest and hardworking
people in this country who end up pay-
ing for it.

Mr. President, again I would like to
applaud the bipartisan efforts of my
colleagues who have made S. 420 a
broadly-supported bill. The impact of
this important legislation not only will
be to curb the rampant number of friv-
olous bankruptcy filings, but also will
be to give a boost to our economy.

Thank you. I yield the floor.
Mr. President, I ask for the yeas and

nays on final passage.
The PRESIDING OFFICER. Is there a

sufficient second?
There is a sufficient second.
The yeas and nays were ordered.
Mr. HATCH. Mr. President, all time

is yielded back.
The PRESIDING OFFICER. The

question is on the engrossment and
third reading of the bill.

The bill was ordered to be engrossed
for a third reading and was read the
third time.

The PRESIDING OFFICER. All time
has been yielded back. The bill having
been read the third time, the question
is, Shall the bill pass? The yeas and
nays have been ordered. The clerk will
call the roll.

The legislative clerk called the roll.
Mr. FITZGERALD (when his name

was called). Present.
Mr. REID. I announce that the Sen-

ator from California (Mrs. BOXER) is
necessarily absent.

I further announce that, if present
and voting, the Senator from Cali-
fornia (Mrs. BOXER) would vote ‘‘nay’’.

The result was announced—yeas 83,
nays 15, as follows:

[Rollcall Vote No. 36 Leg.]
YEAS—83

Akaka
Allard
Allen
Baucus
Bayh
Bennett
Biden
Bingaman
Bond
Breaux
Bunning
Burns
Byrd
Campbell
Cantwell
Carnahan
Carper
Chafee
Cleland
Clinton
Cochran
Collins
Conrad
Craig
Crapo
Daschle
DeWine
Domenici

Dorgan
Edwards
Ensign
Enzi
Feinstein
Frist
Graham
Gramm
Grassley
Gregg
Hagel
Hatch
Helms
Hollings
Hutchinson
Inhofe
Inouye
Jeffords
Johnson
Kohl
Kyl
Landrieu
Leahy
Levin
Lieberman
Lincoln
Lott
Lugar

McCain
McConnell
Mikulski
Miller
Murkowski
Murray
Nelson (NE)
Nickles
Reid
Roberts
Santorum
Schumer
Sessions
Shelby
Smith (NH)
Smith (OR)
Snowe
Specter
Stabenow
Stevens
Thomas
Thompson
Thurmond
Torricelli
Voinovich
Warner
Wyden

NAYS—15

Brownback
Corzine
Dayton
Dodd
Durbin

Feingold
Harkin
Hutchison
Kennedy
Kerry

Nelson (FL)
Reed
Rockefeller
Sarbanes
Wellstone

ANSWERED ‘‘PRESENT’’

Fitzgerald

NOT VOTING—1

Boxer

The bill (S. 420), as amended, was
passed, as follows:

[The bill was not available for print-
ing. It will appear in a future edition of
the RECORD.]

Mr. REID. I move to reconsider the
vote and move to lay that motion on
the table.

The motion to lay on the table was
agreed to.

Mr. REID addressed the Chair.
The PRESIDING OFFICER. The Sen-

ator from Nevada.
f

BROWNFIELDS REVITALIZATION
AND ENVIRONMENTAL RESTORA-
TION ACT
Mr. REID. Mr. President, prior to our

going out today, I want to speak on
something that is not related to bank-
ruptcy. What I would like to talk about
today is the disappointment I have
that we are not going to be able to do
a bipartisan brownfields bill, S. 350, to-
morrow or Monday. I want to talk
about this bill which is entitled the
Brownfields Revitalization and Envi-
ronmental Restoration Act. I am sorry
we cannot take this up today.

We cannot take it up because there
has been objection on the other side.
We have worked very hard. We wanted
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to have a unanimous consent agree-
ment. We have a window with some
time on Friday before we get into any
heavy lifting on campaign finance re-
form. We would do it anytime: Early in
the morning, late at night tomorrow,
or on Monday.

This is a bill blessed with wide sup-
port. The bill has almost 60 cosponsors
and passed out of our committee last
week with a 15–3 vote. We went to tre-
mendous effort to satisfy those three.
For example, Senator VOINOVICH, who
is a very fine legislator, had some prob-
lems. I told him during the markup
that we would work with him to try to
resolve those differences, and we did
that. I know some of my colleagues on
the committee voiced their concerns
about some specific bill language, in-
cluding my friend Senator VOINOVICH,
at the markup. I am pleased to say
that Senator VOINOVICH and all of the
others who had problems, we worked
night and day, the staff worked night
and day to reconcile differences.

The chairman of the committee is
BOB SMITH of New Hampshire. I am the
ranking member. We have worked ex-
tremely hard on this legislation. We
wanted to have a bipartisan bill come
out of that committee, a 50/50 com-
mittee, as are all the committees over
here. The President supports this bill.
This bill reflects the bipartisan efforts
of Senator SMITH and myself on the
committee. It also reflects the tremen-
dous staff work of our committee in
helping us work out these differences
we had, even though the bill was re-
ported out 15–3. We wanted to make
sure they were satisfied.

I appreciate the cooperation of my
colleagues on both sides of the aisle to
address these concerns and others and
produce a bill with even more broad
support. We have worked closely with
Senators INHOFE, BOND, and CRAPO—I
have already mentioned Senator
VOINOVICH—as well as Senators CLIN-
TON, BOXER, CORZINE, and GRAHAM to
accommodate the interests they ex-
pressed at our committee hearing. I un-
derstand the bill we have before us to
date does just that. I am very proud of
that.

This bill is truly the best com-
promise we could reach and is a symbol
of our ability to reach across the aisle
and enact truly bipartisan legislation.

I understood, when we entered into
this historic power-sharing agreement
this year, that we would truly work to-
gether. I understood that we would
truly work to pass thoughtful bipar-
tisan legislation, just like the bill we
had before us today.

This brownfields legislation, S. 350, is
an issue on which President Bush cam-
paigned. This is a bill his administra-
tion has endorsed. Yet we stand here
today basically being denied the oppor-
tunity to bring up this bill. We know
there is a need for this legislation.
There are more than 500,000 contami-
nated, abandoned sites in the United
States. They are waiting to be cleaned
and to become thriving parts of our

communities. It works in urban areas;
it works in rural areas.

Redeveloping a site will create al-
most 600,000 jobs nationally. In the
State of Nevada, it would create hun-
dreds of new jobs, millions of dollars in
tax revenue, and, on a national level,
tax revenues would be increased to as
much as $2.5 billion.

This bill is good, and we need it. This
bill provides three important things to
directly spur cleanup and reuse of
these abandoned and contaminated
sites.

No. 1, it provides critically needed
money to assess and clean up aban-
doned and underutilized brownfields
sites, which will create jobs, increase
tax revenues, and preserve and create
parks and open space.

No. 2, it encourages cleanup and rede-
velopment by providing legal protec-
tions for innocent parties such as con-
tiguous property owners, prospective
purchasers, and innocent landowners.

Every day that goes by that we do
not pass this legislation means prop-
erty owners have problems. One reason
I care so strongly about this issue is
that we waited for 2 years, the entire
last Congress, to get this to the Senate
floor, and we were always prevented
from doing so.

No. 3, this legislation provides for
funding and enhancement of State
cleanup programs and a balance be-
tween providing certainty for devel-
opers, which they want, and others but
still ensuring protection of public
health.

This legislation has been signed off
on by the business community, the de-
velopment community. It has been
signed off on by the environmental
community. It is a fine balance, but it
is good legislation.

This bill does a number of additional
things that are not in the committee
report. It clarifies the coordination be-
tween the States and EPA. Senator
VOINOVICH thought this was important.
It provides clarification that cities and
others can purchase insurance at
brownfields sites. It provides for an ad-
ditional $50 million per year for ad-
dressing abandoned sites which are
contaminated by petroleum, such as
corner gas stations.

For those of you not familiar with
Superfund, it does not cover petroleum,
so our original brownfield bill did not
cover these sites either. I am pleased,
however, that we were able to work out
provisions so that these numerous sites
can also be addressed.

This was a provision requested by
Senators INHOFE and CRAPO, and I am
pleased we were able to agree to it.
Senator CRAPO felt very intensely
about his objections to this bill. He ex-
pressed them well. As a result of that,
we came back and corrected his prob-
lem. I do appreciate the intensity of his
feelings about this.

This legislation also adds provisions
so that areas with higher than average
instances of cancer and disease and
sites with disproportionate effects on

children, minority communities, or
other sensitive subpopulations will be
given consideration in making grant
decisions. This is something that was
advocated very well by Senators CLIN-
TON, CORZINE, and BOXER.

This legislation also increases citizen
participation by adding to the list of
State brownfields program elements
the right for citizens to request that a
site be considered under the State pro-
gram.

All these changes have been carefully
considered and provide improvements
to the bill. We acknowledge that.
Moreover, they collectively represent
the same delicate balance, as does the
underlying bill, in the managers’
amendment. We address the different
but often complementary needs of the
real estate community, environmental-
ists, States, mayors, and other local
government officials, land and con-
servation groups, and the communities
that are most directly affected by
these sites. This balance is what makes
this bill unique and makes it a success.

As we all know, S. 350 has the sup-
port of a wide variety of groups includ-
ing, as I have already mentioned, envi-
ronmentalists, mayors, businesses, and
the real estate community. This is a
bill that reflects a meeting of the
minds from all sectors of American so-
ciety because it is so badly needed. It is
also something that is bipartisan in na-
ture. This is not something that either
the Democrats or Republicans are try-
ing to cram down our throats. It is a
model of how an evenly divided com-
mittee can work.

I urge the Senate to recognize how
good this legislation is and to prove to
Americans that a 50/50 Senate can be
productive and we can enact these
laws. I am terribly disappointed that
we are in a position now where we can-
not go forward with this legislation. I
am not going to ask unanimous con-
sent that this agreement be effec-
tuated. I will not do that. I understand
there is an objection on the other side.
I acknowledge that.

I do say, however, that it is too bad
we can’t move forward on this legisla-
tion. It has been signed off on by every
Democratic Senator. I hope there will
be work done, maybe even during the
night, so we can do something about
this legislation and move forward on it.
It is important legislation. It would be
great for America in so many different
ways, and I hope that very quickly we
can have whatever problems are on the
side of the Republicans alleviated and
we can move forward on this most
timely and important legislation.

The PRESIDING OFFICER. The Sen-
ator from Alabama.

f

MORNING BUSINESS

Mr. SESSIONS. Mr. President, I ask
unanimous consent that there now be a
period for the transaction of routine
morning business with Senators per-
mitted to speak therein for up to 10
minutes each.
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The PRESIDING OFFICER. Without

objection, it is so ordered.
f

EXPRESSION OF APPRECIATION

Mr. SESSIONS. Mr. President, I will
take one moment to express my appre-
ciation to the people who worked ex-
tremely hard to make this bankruptcy
bill a success. The 83–15 vote is a strong
testament to the wisdom and the bal-
ance that this bill maintains. Some
said it is not balanced and is unfair but
when we had the final full debate and
people voted, there was an over-
whelming vote.

As the Presiding Officer knows, sel-
dom on legislation of this kind does
that large a vote result. I am pleased
with that.

I am honored to have worked with
Senator HATCH and Senator GRASSLEY
in making this a reality. I think it is
appropriate that we take just a mo-
ment to express appreciation to some
people who gave extraordinary effort to
make this successful conclusion a re-
ality.

First, I note that in my office Ed
Haden, who is with me today, is one of
the finest legal minds in this Senate,
an exceedingly hard worker, a man of
integrity and ability who dedicated
himself to reaching the just result of
today.

I could not have been successful
without Ed’s leadership and assistance.
Also, Brad Harris on our staff, and
Sean Costello, who used to be there;
Lloyd Peeples, on our staff previously,
now in private practice; Kristi Lee,
who preceded Ed, is now a U.S. mag-
istrate judge. They all worked in pre-
vious years on this legislation. I know
they are happy to see it come to a con-
clusion. I am, too.

I must note that Makan Delrahim on
Senator HATCH’s staff has provided tre-
mendous leadership, as did Rene Au-
gustine; Senator GRASSLEY’s Rita Lari
Jochum and Kolan Davis provided tre-
mendous effort. Senator GRASSLEY was
the original sponsor of this legislation.
I must also thank Dave Hoppe and
John Mashburn of Senator LOTT’s of-
fice, who also worked on it signifi-
cantly.

Mr. President, one more thing about
this. Senator BIDEN has been a strong
leader in this legislation, and he is here
to speak. I have thought, from day one,
there was a good concept of this bill. I
have expressed my overall view of what
it is about, what it attempted to do,
and why I thought it was important.

I have been somewhat disappointed
to see certain people in consumer
groups I admire take positions that I
thought were unconnected to the re-
ality of this legislation. I am glad that
after full and open hearings, now three
different times have we voted here, all
those issues were aired and people had
the chance to have their say. I am very
confident that it is good legislation
that will improve the administration of
justice in the Federal bankruptcy
courts of America.

RADIATION EXPOSURE
COMPENSATION TRUST FUND

Mr. DOMENICI. Mr. President, today
I rise to express my continued dismay
with the lack of funding for the Radi-
ation Exposure Compensation Trust
Fund. Hundreds of former uranium
miners, including many New Mexicans,
have recently been mailed IOUs from
the Department of Justice. These indi-
viduals have had their claims approved,
but have been told that there is no
money in the Fund to compensate
them. These are former miners who are
stricken with radiation-related dis-
eases, and unfortunately, many will die
soon.

We often pledge that we will never
forget our Nation’s veterans, who have
sacrificed so much in order to secure
our freedoms. But, we have forgotten
the uranium miners, who also sac-
rificed for our nation’s security while
building up our nuclear arsenal. These
miners endured long, dark, and dust-
filled days underground. Often, the
only fresh air that they breathed was
what leaked out of the air compressors
used to operate their jack-hammers.
These miners were not even given pro-
tective masks or gloves, and they were
never warned about the lethal medical
risks until decades later.

These miners are afflicted with can-
cer and various respiratory diseases,
and very few have sufficient money to
pay their staggering medical bills.
Most of these miners were never given
the opportunity to build up a pension
because they were continuously moved
from one company to another. And
now, while our veterans rightfully
enjoy a great many benefits, these
miners are left with only a depleted
compensation fund and a handful of
IOUs. Unfortunately, an IOU does not
pay their medical bills.

I recently introduced legislation to
provide $84 million in emergency sup-
plemental appropriations to pay for
those claims that have already been
approved, as well as the projected num-
ber of claims for FY2001. Because of the
urgency of these claims, I will make
this promise to our miners: I will intro-
duce this legislation as an amendment
to the first appropriate legislative ve-
hicle to ensure our miners are com-
pensated as quickly as possible.

We must replenish the trust fund im-
mediately. Our miners have urgent
health care needs and medical bills
that will continue to pile up. Many
miners have died without receiving any
of the compensation that they were
promised. Many will die without com-
pensation, if we do not take action
now. We must not break our promise to
the miners who sacrificed and suffered
to protect our Nation’s security.

I promise today to make every effort
to ensure that our miners are com-
pensated for their sacrifice. We must
make sure that they don’t die with
only an IOU in their hands.

I ask unanimous consent that an ar-
ticle from the Albuquerque Tribune be
printed in the RECORD.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

[From the Albuquerque Tribune, Mar. 14,
2001]

HALF-LIVES, HALF MEASURES

(By M.E. Sprengelmeyer)
They were promised government com-

pensation, but dying former uranium miners
say they get nothing but IOUs.

Richard Leavell doesn’t want to die with a
government IOU in his pocket.

Like his father, Merle, Leavell helped the
United States fight the Cold War from the
trenches of the Colorado Plateau. And like
his father, he paid a high price.

The Leavells were uranium miners, helping
provide the raw material America craved for
its nuclear arsenal.

Only years later did the federal govern-
ment tell miners about the deadly health
risks they faced while blasting and digging
through the hills of the Four Corners region,
breathing radioactive dust that would take
its toll as they aged.

After Merle Leavell was left with radi-
ation-related lung damage, the federal gov-
ernment promised $100,000 of ‘‘compassionate
compensation’’ under a law enacted by Con-
gress in 1990. But the check didn’t arrive
until after his death in 1995.

Now the same thing could happen to his
son because of a funding oversight in Con-
gress last year and a long list of unpaid gov-
ernment IOUs.

At 57, Richard Leavell suffers from pul-
monary fibrosis and silicosis of the lungs,
which leave him gasping for air and tied to
expensive, ever-present bottles of oxygen.

‘‘I can’t do anything,’’ he said. ‘‘This is no
kind of life.’’

Last year, the government sent him a no-
tice that he qualifies for $100,000 compensa-
tion. ‘‘Regretfully,’’ the letter said, there’s
no money to back it up.

Doctors aren’t sure whether Leavell, who
lives in Cortez, Colo., will live another six
months or several years, but he says govern-
ment officials don’t seem to be in any hurry.

‘‘They told us they accept responsibility,
and this was supposed to be some kind of
apology,’’ Leavell said. ‘‘It’s not much of an
apology if you don’t get it.’’

The Radiation Exposure Compensation Act
is in a crisis, but even an emergency fix
could come too late for many of the 275 aging
former miners, nuclear test participants,
downwinders or their surviving spouses with
unpaid IOUs.

Commonly known as RECA, the program
got only $10.8 million this fiscal year but
needs at least $84 million on top of that to
pay all the claims expected to be approved in
2001.

Although Congress voted to increase each
victim’s compensation by $50,000, President
Bush put that on hold while he reviews vir-
tually every new regulation approved last
year. Bush also signaled he is reluctant to
approve any supplemental funding requests
while he focuses on a proposed $1.6 trillion
tax cut.

‘‘Here we’ve got this huge surplus in Wash-
ington, D.C., and the government is sending
these IOUs to people who are dying,’’ said
Rebecca Rockwell, a private investigator
from Durango, Colo., who helps miners com-
pile their claims.

‘‘I’ve lost 10 of my IOU holders since Octo-
ber,’’ Rockwell said. ‘‘The problem is people
are dying. I’ve gone to about as many funer-
als as I can take.’’

Republican Sens. Pete Domenici, of Albu-
querque, and Orrin Hatch, of Utah, recently
introduced legislation asking for $84 million
in emergency appropriations. Rep. Scott
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McInnis, a Republican whose district in-
cludes the mining county of western Colo-
rado, plans to introduce a House version of
the emergency funding bill.

However, legislative analysts say it’s un-
likely any new money will be approved be-
fore the summer or, more likely, at the end
of the fiscal year in October.

The IOUs are worse than an embarrass-
ment or inconvenience, said Ed Brickey, co-
chairman of the Western States RECA Re-
form Coalition, a collection of citizen groups
that are advocates for victims covered by the
act.

‘‘It has been an injustice to delay any fur-
ther appropriations or the regulations be-
cause the people that have (IOUs) are
dying,’’ Brickey said.

The RECA program has long been plagued
by complaints about a complex application
process that often takes victims many tries
and several years to clear.

The program got into its current funding
mess during the 11th-hour haggling over the
budget in late 2000. Ironically, it came just
months after Congress amended the law to
ease restrictions, cover more medical condi-
tions, add another $50,000 in compensation
under a separate program, and allow ura-
nium mill workers and ore transporters to
qualify for the first time.

The Justice Department estimated it
would take $93 million to cover all the
claims expected to be approved in fiscal 2001.
But that request came too late, and when the
budget was approved in December it included
only $10.8 million for the trust fund. The
shortfall includes about $23 million for those
already waiting for their money.

The waiting has left many victims bitter
and hopeless in the small towns of southern
and western Colorado, eastern Utah and
northwest New Mexico, where uranium once
meant a livelihood.

These guys went underground. They would
work their butts off, sometimes 10 to 16
hours a day . . . so the government could get
their damned uranium,’’ said Anna Cox of
Montrose, Colo. ‘‘And how do they get re-
paid? They die for it, with a promissory note
that maybe you’ll get something . . . after
you’re dead.’’

Her 63-year-old husband, Eugene, has lung
cancer. He worked 10 years in the uranium
mines outside Grants in New Mexico and
Naturita, Slick Rock and Gateway, Colo.

In the early days, before strict radon moni-
toring, companies and workers gave little re-
gard to the health risks, he said.

‘‘It was work, guaranteed,’’ Eugene Cox
said. ‘‘You drilled holes with a jackhammer
and you shot, blasted out. Then you loaded,
either with a slusher or by hand and a scoop
shovel.’’

Dust filled the air, but workers never wore
protective masks. They used gloves only if
they brought their own. Some miners re-
member days when the only ‘‘fresh air’’ they
breathed was what leaked out of the air com-
pressors that ran the jackhammers.

‘‘I was a young, healthy man,’’ Eugene Cox
said. ‘‘I did not know. It was a livelihood for
me and my three children and my wife.’’

It took three years for Eugene Cox to
verify his work history and qualify his ill-
ness for compensation. Last year, he finally
got an approval letter, which explained the
lack of funding and told him to wait.

‘‘I stuck it in a box,’’ Anna Cox said.
‘‘That’s what good it’s doing me.’’

Uranium left its mark on whole commu-
nities throughout the Four Corners region.

In tiny Monticello, Utah, local newspaper
editor Bill Boyle has a map stuck with more
than 200 pins, one for each local resident who
died or is dying of a radiation-related illness.

One pin represents a small, one-story
house in the center of town.

There, former miner Joe Torres has turned
his family’s living room into a medical ward,
with a bed propped where the sofa should be.
Cancer has spread from his lungs to his liver,
and a government IOU is doing him little
good when he needs to buy more painkilling
patches.

‘‘I’m very shaken,’’ he said. ‘‘I can’t do a
bit of work. And Social Security doesn’t give
me enough money to pay for my medicines.
. . . I’d like to get at least part of my

money to get by.’’
Combined, he and his wife, Vicenta, get

just over $1,000 a month from Social Secu-
rity. The painkillers alone cost $300 a month,
and health insurance is coming due soon, she
said.

Torres, 74, started working in the mines of
1951.

‘‘They went in and worked and came back
pretty well dusty from head to toe,’’ Vicenta
remembers. ‘‘But he had no idea that in time
it would do something to them.’’

Shortly after talking with a reporter,
Torres was hospitalized.

Since 1990, the radiation compensation pro-
gram has relied on year-to-year allocations
in the federal budget. Several lawmakers say
it should be converted into an entitlement
program so payments are guaranteed with-
out a year-to-year budget fight. But they
disagree on how to accomplish that.

Regardless of the answer, Rep. Mark Udall,
D-Colo., says filling the trust fund’s coffers
should be a national priority.

‘‘These people, as you know, have been
jacked around for a lot of years,’’ he said.
‘‘The statement we would make by providing
them with this compensation they’re due
would be more than the money.’’

Meanwhile, surviving victims struggle to
pay high medical bills and widows wait, not
knowing when the government’s promise will
be kept.

In the northwest New Mexico town of
Aztec, 56-year-old miner’s widow Helen Story
says she works two jobs a day shift and an
overnight shift taking care of elderly hospice
patients to get by.

She worked the same jobs while her hus-
band, Jerald, fought the final months
against cancer before he died last March at
age 59.

Jerald Story started working in the ura-
nium and coal mines as a teen-ager.

He never built up a pension because, like
many miners, he bounced from one company
to another over several decades. Health prob-
lems forced him to retire and go onto Social
Security disability in the early 1980s.

‘‘I was having to work as much as I could,
which took time away from him,’’ Helen
Story said. ‘‘Some days you think you just
can’t take much more.’’

The couple first applied for RECA com-
pensation three years ago. The government
IOU came after Jerald Story’s death, and his
widow has become bitter.

‘‘If they weren’t going to stand good with
the program, they never should have started
it,’’ Helen Story scoffs. ‘‘It’s for sure that if
we owed the government, they wouldn’t wait
this long on us.’’

f

PEOPLE WHO CARE ABOUT KIDS

Mr. LEVIN. Mr. President, last week-
end, I joined members of the Michigan
Partnership to Prevent Gun Violence
and the Michigan Million Mom March,
part of the coalition of People Who
Care About Kids to circulate petitions
calling for a citizens’ referendum on
Public Act 381, the ‘‘shall issue’’ law.

Passed by the Michigan Legislature
in December 2000 and signed by the

Governor, the Act takes discretion
away from local gun boards and re-
quires that authorities ‘‘shall’’ or must
issue concealed weapons licenses to
any one 21 years or older without a
criminal record, with limited excep-
tions.

People Who Care About Kids is col-
lecting signatures to suspend imple-
mentation of the law, which would oth-
erwise go into effect on July 1st of this
year. If enough signatures are collected
by the deadline, the issue will be put
before voters in 2002. Petition orga-
nizers need only 151,356 valid signa-
tures by the deadline, March 27th, but
are seeking 225,000 signatures in total.

The ‘‘shall issue’’ law is opposed by
many law enforcement groups, reli-
gious leaders, child advocates and com-
munity leaders. They oppose the law
because they believe if people are able
to carry handguns into restaurants,
stores, shopping malls, movie theaters,
courtrooms, parks or in cars, our com-
munities will be less safe. I also oppose
the ‘‘shall issue’’ law. Last weekend, I
signed the petition to put the issue be-
fore the voters and I urge others to
sign it as well.

f

ST. PATRICK’S DAY STATEMENT
BY THE FRIENDS OF IRELAND

Mr. KENNEDY. Mr. President, today,
the Friends of Ireland in Congress re-
leased its annual St. Patrick’s Day
Statement. The Friends of Ireland is a
bipartisan group of Senators and Rep-
resentatives opposed to violence and
terrorism in Northern Ireland and dedi-
cated to a United States policy that
promotes a just, lasting and peaceful
settlement of the conflict.

I believe this year’s Friends of Ire-
land Statement will be of interest to
all of our colleagues who are concerned
about this issue, and I ask unanimous
consent that it may be printed in the
RECORD.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

FRIENDS OF IRELAND STATEMENT—ST.
PATRICK’S DAY 2001

The Friends of Ireland in the Congress join
44 million Irish Americans in celebrating the
unique ties between America and the island
of Ireland. We welcome the Taoiseach, Bertie
Ahern, to the United States, and we send
warm greetings to the President of Ireland,
Mary McAleese.

We commend President Bush for expressing
his willingness to remain involved in the
pursuit of peace in Northern Ireland. The ac-
tive engagement of President Clinton played
an instrumental role in advancing the peace
process, and it is vital that President Bush
remain engaged.

The valuable work carried out by the new
institutions set up under the Good Friday
Agreement demonstrates the capacity of
these institutions to contribute significantly
to the welfare of the people of Northern Ire-
land and throughout Ireland. We call on all
political representatives to develop the po-
tential of the new arrangements by oper-
ating them to the full, under the rules, and
in the spirit of the Agreement and thereby to
consolidate the institutions for which the
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people have voted and which they clearly
want to see working for the common benefit.
We appeal to all parties to work together to
remove the remaining obstacles standing in
the way of the full achievement of this goal.

The Good Friday Agreement was endorsed
by the people of Ireland and Northern Ire-
land with majorities from both communities.
It provided a mandate to those working on
behalf of peace, justice, and the creating of a
new beginning in Northern Ireland. Its provi-
sions are interdependent, and to ensure the
successful implementation of the Good Fri-
day Agreement, those provisions must be ad-
dressed concurrently.

In the past, dangerous political vacuums
have been avoided when all parties to the
Good Friday Agreement have been willing to
make difficult political decisions and imple-
ment confidence-building measures. We urge
them to do so again.

We believe the Patten recommendations on
police reform must be fully implemented. We
acknowledge that progress has been made,
but further steps must be taken to ensure
that the police service will be representative
of all people in Northern Ireland and have
the support of the community it serves. An
inclusive and credible police service, which
is supported by nationalists and unionists, is
in the interest of everyone in Northern Ire-
land. Likewise, the criminal justice system
must be fair and impartial. It must be re-
sponsive to the community’s concerns, en-
courage community involvement wherever
possible, and have the confidence of all parts
of the community.

We also believe the British Government
should scale back its military presence in
Northern Ireland, particularly in South
Armagh. The dismantlement of watchtowers
and military installations in Northern Ire-
land would represent a significant con-
fidence-building measure that would advance
the pursuit of peace.

We welcome the May 5, 2000 statement by
the IRA that it ‘‘will initiate a process that
will completely and verifiably put IRA arms
beyond use . . . in such a way as to avoid risk
to the public and misappropriation by others
and ensure maximum public confidence,’’
and we welcome the IRA’s recent decision to
reengage with the de Chastelain Commission
on decommissioning. The IRA’s decision is a
welcome first step, and we hope it will pave
the way for further action by all parties. We
urge the IRA to engage in meaningful dia-
logue with the Commission and take tan-
gible steps to put weapons beyond use.

We also emphasize the importance of ad-
vancing human rights and equality issues
under the Good Friday Agreement, including
the creation of a Bill of Rights. Similarly,
we call for the establishment of independent
inquiries into the Finucane, Nelson, and
Hamill cases, to demonstrate commitment
to human rights and accountability.

We commend the Irish and British Govern-
ments for their ongoing efforts to work with
the political leaders in Northern Ireland and
to advance the peace process in Northern Ire-
land. On St. Patrick’s Day, we urge all the
leaders to recognize the danger of delay and
redouble efforts to fully implement the Good
Friday Agreement.

Friends of Ireland Executive Committee.
House: Dennis J. Hastert, Richard A. Gep-

hardt, James T. Walsh.
Senate: Edward M. Kennedy, Christopher

J. Dodd, Susan M. Collins.

f

HOUSE THE SENATE BUILT

Mr. ALLARD. Mr. President, I will be
participating in the Habitat for Hu-
manity ‘‘House the Senate Built.’’ We
will be breaking ground March 17th at

1:00 p.m. This home will be built for the
Portillo family at 1209 Raven Place in
Loveland, Colorado. I am especially
proud to be working with the Loveland
Habitat for Humanity chapter because
Loveland is my hometown. In addition,
the Loveland chapter has existed for 14
years and, in that time, they have built
41 houses. Forty-one families that may
have never been in a position to own a
home, are now homeowners thanks to
the Loveland chapter of Habitat for
Humanity.

This is not my first involvement with
Habitat for Humanity. During the Re-
publican Convention last year my wife
Joan and I had the opportunity to work
on a project with the Philadelphia
chapter of Habitat. I have also partici-
pated in builds with Colorado affiliates
in Fort Morgan and in Loveland. This
September Habitat International will
be celebrating their Silver Anniver-
sary. Since its inception, Habitat has
built a total of 100,000 houses.

When I reflect on my vision of hous-
ing assistance, an old saying comes to
mind: ‘‘If you give a man a fish, you
feed him for a day. If you teach a man
to fish, you feed him for a lifetime.’’ I
am especially supportive of Habitat for
Humanity because the way that they
operate as an organization, fits this old
saying perfectly. While Habitat homes
are purchased by the individual home-
owner families, corporations, faith
groups and others all provide financial
support and assistance in building the
home, and the work is organized at the
local level. Instead of relying solely on
perennial handouts from the govern-
ment, Habitat seeks out both private
and community resources to form a
partnership that results in homes for
people who, otherwise, may not have
them. This approach works because
people at the local level are best
equipped to know who needs assistance
and are most familiar with the way
that local systems operate. Homeowner
families are chosen by the local Habi-
tat affiliate according to their need;
their ability to repay the no-profit, no-
interest mortgage; and their willing-
ness to work in partnership with Habi-
tat. Each family is responsible for pay-
ing back their loan and participating
in the building of their own home. All
of this indicates that Habitat is far
more interested in helping people to
create a new life for themselves than
they are in simply putting a roof over
their heads. Put quite simply, Habitat
is a very effective way to promote the
American dream of home ownership.

On this same note, I would also like
to talk for a moment about two people
that I hold in high esteem. The first
person I would like to recognize is
someone whom I can say, with very lit-
tle bias, is one of the most wonderful
women in the world: my wife Joan. She
is someone who often seems tireless in
her willingness to pitch in. This will-
ingness was exemplified again at the
House the Senate Built. Now, as I said
before, Joan has worked on several of
the Habitat projects with me, and this

project was no exception. Just before
the Senate members departed the
building site to return to the Capitol,
many of us passed our hammers on to
our spouses so that they could con-
tinue building into the afternoon. I was
proud to be able to hand my hammer
over to Joan. She came home ex-
hausted, but pleased with the progress
that was made on the home, which I
understand was considerable. In fact, I
am told that when a crew member was
walking back to the building site with
several of the ladies Joan warned him
that ‘‘now that the men are gone it’s
time for the real work to begin.’’ She
then put in several hours in her hard-
hat pounding nails, stuffing insulation
and lending a hand wherever it was
needed.

The second is Colorado’s first lady
Frances Owens. She has made Habitat
for Humanity projects a top priority
since her husband was elected several
years ago. She has participated in
three builds within the last few years
and will now be host to a program
called Women Building a Legacy. This
program will take place May 5–11 in
Montbello, a suburb of Denver. Women
Building a Legacy will be a blitz build
that will result in five houses in seven
days. These homes will be a much need-
ed addition to the Montbello neighbor-
hood where they are to be built and I
commend Mrs. Owens for her efforts.

Again, I say thank you to Habitat for
Humanity for the services that they
provide to so many communities
throughout America and the world,
thank you to Frances Owens for the
work that she does on behalf of Habitat
and thank you to my wife Joan for al-
ways being willing to do what needs to
be done for no bigger reason than be-
cause it needs to be done.

f

FOIA TURNS 35

Mr. LEAHY. Mr. President, James
Madison said that if men were angels,
no government would be necessary. But
because people and governments are
fallible, he added, ‘‘experience has
taught mankind the necessity of auxil-
iary precautions.’’ The Freedom Of In-
formation Act (FOIA), a modern im-
provement in American government,
has proved itself as a vital precaution
that has served the people well in de-
fending their right to know what their
government is doing—or not doing. Fri-
day is the 250th birthday of James
Madison and, appropriately, this is also
the day that we commemorate FOIA’s
35th anniversary.

I am not sure that we could pass
FOIA if it were offered in Congress
today, but thank heaven it is firmly
etched by now in our national culture.
Just this month a unanimous U.S. Su-
preme Court affirmed FOIA’s mandate
of broad disclosure, noting that full
agency disclosure would ‘‘help ensure
an informed citizenry, vital to the
functioning of a democratic society.’’

FOIA may be an imperfect tool, but
as one foreign journalist observed, ‘‘in
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its klutzy way, it has become one of
the slender pillars that make America
the most open of modern societies.’’

In recent years records released
under FOIA have revealed the govern-
ment’s radiation experiments on
human guinea pigs during the Cold
War, the evidence that the Food and
Drug Administration had about heart-
valve disease at the time it approved
the Fen-Phen diet drug, the Federal
Aviation Administration’s concerns
about ValuJet before the 1996 crash in
the Everglades, radiation contamina-
tion by a government-run uranium
processing plant on nearby recreation
and wildlife areas in Kentucky, the
government’s maltreatment of South
Vietnamese commandos who fought in
a CIA-sponsored army in the early
1960’s, the high salaries paid to inde-
pendent counsels, and the unsafe lead
content of tap water in the nation’s
capital.

Five years ago we updated FOIA’s
charter with the Electronic Freedom of
Information Act that I proposed as a
way to bring the law into the informa-
tion age, recognizing that technology
is dramatically changing the way gov-
ernment handles and stores informa-
tion. The ‘‘E–FOIA’’ law directs federal
agencies to make the information in
their computer files available to citi-
zens on the same basis as that in con-
ventional paper files. We also took this
as an opportunity to encourage agen-
cies to use technology and the Internet
to make government more accessible
and accountable to its customers, the
citizens. For instance, we now have the
technology to translate government
records into Braille or large print or
synthetic speech for people with sight
or hearing impairments, and the new
law promotes that. Electronic records
also make it possible to offer dial-up
access to citizens over the Internet so
they can have instant direct access to
unclassified information stored in gov-
ernment computer banks. This is far
easier for Vermonters than having to
travel to Washington to visit an agen-
cy’s public reading room. Information
is a valuable commodity, and the fed-
eral government is the largest single
producer and repository of data on top-
ics ranging from agriculture to geog-
raphy to labor statistics and the
weather. Better and timelier access to
this information helps lubricate our
economy.

FOIA today is healthy, but only con-
stant vigilance will keep Congress from
needlessly whittling away its promise
to the American people. We fought
back one such effort last year, and new
carve-out proposals are already in the
air.

FOIA gives each American the power
to ask—and the government the obliga-
tion to answer—questions about offi-
cial actions or inaction. We can count
on a government agency to tell us
when it does something right, but we
need FOIA to help tell us when it does
something wrong. Of all the laws that
fill our law libraries, none better than

FOIA breathes life into the first words
in our Constitution, ‘‘We the people of
the United States’’ and into our First
Amendment rights to petition our gov-
ernment. This is a law to celebrate, to
use, and to defend.

f

VETERANS EDUCATION AND
HEALTH CARE PRIORITIES

Mr. JOHNSON. Mr. President, as I
travel my state of South Dakota and
meet with veterans, I am reminded of
the very core of what the Founding Fa-
thers meant when they talked about
America’s citizen soldiers who serve as
the bulwark of defending our democ-
racy and freedom. The sacrifices of the
men and women who served this nation
in time of war are a dramatic story
that we need to tell to future genera-
tions.

We need to remind younger genera-
tions of the sacrifice of the quiet he-
roes who have served our nation in the
military service. We need to remind
them that freedom isn’t really free.
Throughout our nation’s proud history,
people have made profound sacrifices
to preserve liberty and democracy.

I have had the privilege this past
year of honoring the South Dakotans
who so bravely defended the seeds of
democracy in the foreign soil of Korea
and remember those who fought and
died for democracy. In ceremonies
across my state, I have had the honor
of presenting the Korean War Service
Medals as a long-overdue expression of
gratitude from the American public
and the South Korean government. It
may have taken 50 years for us to prop-
erly recognize these veterans for their
sacrifices in Korea. But there is no
time limit on their patriotism or our
country’s gratitude.

Unfortunately, it has also taken too
long for our government to fully honor
the commitment made to our veterans
for educational benefits and lifetime
health care.

I am pleased to report that Congress
has finally begun to honor additional
commitments made to veterans nation-
wide. We all know the history: for dec-
ades, men and women who joined the
military were promised educational
benefits and lifetime health care cov-
erage for themselves and their fami-
lies. Many of the veterans we honor
today were told, in effect, ‘‘If you dis-
rupt your family, if you work for low
pay, if you endanger your life and limb,
our nation will in turn guarantee an
opportunity for an education and life-
time health benefits.’’

Those promises have too often not
been kept, not only to our veterans but
also our military retirees, and that is
threatening our national security. Vet-
erans are our nation’s most effective
recruiters. However, inadequate edu-
cation benefits and poor health care
options make it difficult for these men
and women to encourage the younger
generation to serve in today’s vol-
untary service. We are blessed to have
unprecedented federal budget sur-

pluses, and the only question is wheth-
er veterans health care and educational
benefits should be a priority instead of
an afterthought.

Veterans from around the nation
have been calling on Congress to pro-
vide the VA with adequate funding to
meet the health care needs for all vet-
erans. Without additional funding, VA
facilities will be unable to deliver the
necessary health care services to our
veterans population.

For a number of years, I have worked
with veterans to increase flat-line ap-
propriations for veterans’ health care.
Thanks to the grass roots efforts of
veterans, we were successful two years
ago in getting a historic $1.7 billion in-
crease for VA medical care. We fought
last year for another $1.4 billion in-
crease. While these increases will help
relieve some of the VA’s budgetary
constraints, I believe that more needs
to be done to make up for those years
of budgetary neglect, as well as to keep
pace with rising costs of health care.

Another priority for me this year
will be to continue to improve edu-
cational benefits for veterans. The
Montgomery GI Bill has been one of
the most effective tools in recruiting
and retaining the best and the bright-
est in the military. It has also been a
critical component in the transition of
veterans to civilian life. Unfortunately,
the current GI Bill fails to keep pace
with the rising costs of higher edu-
cation. On the first day of this legisla-
tive year, I joined Senator SUSAN COL-
LINS in introducing legislation to bring
the GI Bill in the 21st Century by cre-
ating a benchmark level of education
benefits that automatically covers in-
flation to meet the increasing costs of
higher education. Our concept is a very
simple one: at the very least, GI Bill
benefits should be equal to the average
cost of a commuter student attending a
four-year university. Currently, less
than one-half of the men and women
who contribute $1200 of their pay to
qualify for the GI Bill actually use
these benefits.

The Veterans’ Higher Education Op-
portunities Act—S. 131—has broad bi-
partisan support and the support of an
unprecedented partnership of veterans
groups and higher education organiza-
tions.

My bipartisan ‘‘Keep Our Promises to
America’s Military Retirees Act’’
called for the government to fulfill its
obligation of lifetime health care for
military retirees and their dependents.
While I am pleased that last year’s en-
actment of the TRICARE-for-Life pro-
gram begins to address problems with
military retiree health care, there is
more work that needs to be done.

In fact, a recent federal court of ap-
peals ruling finally supported what we
have been saying all along: that the
government has not lived up to its con-
tract with millions of military retirees
who were told they would receive life-
time health care in return for 20 years
of service in the military. That is why
I am once again working with Senator
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OLYMPIA SNOWE and Senator JEFF
BINGAMAN to finish the job we started
last year and fulfill our country’s com-
mitment. Honoring our commitment to
active duty personnel, military retir-
ees, and veterans is of special impor-
tance to me for a number of reasons.
My oldest son, Brooks, currently serves
in the Army and tells me firsthand how
broken promises impact the morale of
active duty personnel and their fami-
lies.

Finally, an issue that needs to be ad-
dressed this year is concurrent receipt.
I find it indefensible that our govern-
ment forces men and women who
fought for our country and are disabled
as a result of it to choose between re-
tirement pay and disability compensa-
tion. This nickel-and-diming of our
country’s heroes must stop, and I re-
cently joined Senator HARRY REID in
introducing the Retired Pay Restora-
tion Act of 2001, S. 170. I am hopeful
that we will be able to continue on the
progress made last year on Concurrent
Receipt and finally make this long-
overdue correction for 437,000 disabled
veterans nationwide.

Veterans are our country’s heroes,
and their selfless actions will inspire
generations of Americans yet to come.
Our country must honor its commit-
ments to veterans, not only because
it’s the right thing to do, but also be-
cause it’s the smart thing to do. I con-
sider myself fortunate to live in our de-
mocracy, and I am filled with a sense
of patriotism each day as I travel to
work and see the United States Capitol
come into view. In this city that is
filled with monuments to the heroism
of our Founding Fathers and the men
and women who have served to protect
our freedoms, I pledge that I will con-
tinue to fight to make veterans issues
a priority in Congress.

f

PRESIDENT BUSH’S NEW JERSEY
VISIT

Mr. CORZINE. Mr. President, yester-
day, I joined with my distinguished
colleague from New Jersey, Senator
TORICELLI, in welcoming the President
of the United States to our State of
New Jersey.

I was very pleased that the President
decided to visit our State, and out of
respect for him I decided to go to New
Jersey to welcome him personally. In
my view, it is critical that members of
both parties work together in a posi-
tive and constructive way to address
our Nation’s problems. Although the
President and I disagree on a number
of issues, I sincerely want to cooperate
with him wherever possible to help the
people of New Jersey and all Ameri-
cans, and I appreciated the chance to
spend some time with him.

Unfortunately, because I was in New
Jersey with the President, I missed a
vote on the motion to table the Wyden
amendment, No. 78. This amendment
would have made nondischargeable cer-
tain debts arising from the exchange of
electric energy in response to the re-

cent crisis in California. If I had been
present, I would have voted ‘‘aye’’ on
the motion to table. Like Senator
FEINSTEIN, I am concerned that by
interjecting ourselves into this issue
and giving a priority to certain credi-
tors, we could trigger a rush to bank-
ruptcy court that could force Cali-
fornia utilities into bankruptcy.

f

NATIONAL GUARD AND RESERVES
TAX CREDIT

Mr. JOHNSON. Mr. President, last
week I met with South Dakota Na-
tional Guard Adjutant General Phil
Killey and a group of about 30 men and
women from the South Dakota Guard
and Reserves. Almost every commu-
nity in our state benefits from the
work of these Guardsmen and Reserv-
ists. For example, Guard units helped
clean up the debris from last August’s
windstorm that hit Spearfish and
Mitchell. Guard units in Aberdeen and
Brookings spearheaded city-wide clean
up efforts, and soldiers in Brookings
even sponsored underprivileged chil-
dren during the holiday season. The
Guard also was instrumental in fight-
ing the Jasper fire in the Black Hills
last summer. The list goes on. From
Aberdeen to Yankton, the Guard and
Reserves are active members of the
South Dakota community.

In addition to the support the Guard
and Reserves give to South Dakota,
they have also supported overseas oper-
ations including those in Central
America, the Middle East, Europe, and
Asia. The South Dakota Air Guard is
currently preparing for its mission
later this year, where it will patrol the
‘‘No-Fly Zone’’ in Iraq.

Most South Dakotans know at least
one of the 4,500 current members of the
South Dakota Guard and Reserves or
the thousands of former Guardsmen
and Reservists. Sometimes, the connec-
tion is even more direct. Before joining
the Army, my oldest son was a member
of the South Dakota Army Guard in
Yankton.

General Killey reported that South
Dakota ranks third in the nation in the
readiness of its Guard and Reserve
units. South Dakota’s units are also
tops in the nation in the quality of its
new recruits. I commend the South Da-
kota Guard and Reserves for their con-
tinued excellence. National rankings
only confirm the quality that has come
to be expected of the Guard and Re-
serve of a great state.

However, recruiting and keeping the
best of the best in the South Dakota
National Guard and Reserves is becom-
ing more of a challenge as our mili-
tary’s operations tempo has remained
high while the number of active duty
military forces has decreased. This
tempo places significant pressure on
members of the reserve component and
those who employ them as they experi-
ence greater training and participation
demands. That is why I am joining
Senator MIKE DEWINE in introducing
targeted tax relief for Guardsmen, Re-
servists, and those who employ them.

The legislation, called the Reserve
Component Tax Assistance Act, will
allow Guardsmen and Reservists to
claim deductions for travel, meals, and
lodging when they travel away from
home and remain overnight to attend
National Guard and Reserve meetings.
A significant portion of the Guard and
Reserve in South Dakota must travel
at least 40 miles for training and meet-
ings.

The second part of this legislation
gives their employers a tax credit when
the Reservists and Guardsmen are
called up for a contingency operation.
Often, these men and women will be
gone months in support of overseas
military efforts, leaving employers in a
difficult position. This year the Air
Guard will be deployed to Iraq, and
members of the Army National Guard
will be deployed to Bosnia next year.
Our bipartisan legislation helps to min-
imize the economic impact by giving a
maximum tax credit per employee of
$2000. Each employer would be eligible
for a maximum credit of $7500. This
credit will help an estimated 1,100 to
1,300 businesses in our state who em-
ploy Guardsmen and Reservists.

Our legislation provides much needed
tax relief to Guardsmen and Reservists,
and the employers who support them,
and I will continue to do all I can to
support our National Guard and Re-
serves.

f

ADDITIONAL STATEMETNS

NATIONAL GIRL SCOUT WEEK

∑ Mrs. CARNAHAN. Mr. President, this
week marks the 89th anniversary of the
founding of the Girl Scouts of America.
What began with a single troop of 12
girls in 1912 has grown into a 3.6 mil-
lion member organization. Missouri
alone has nearly 100,000 members. Over
the last 89 years Girl Scouts of Amer-
ica has helped to instill in countless
girls strong values, a social conscience,
and the conviction of their own poten-
tial and self- worth.

Earlier this week, I cosponsored a
resolution to designate this week as
National Girl Scout Week. I thank my
colleagues for unanimously passing
that resolution. The Girl Scouts of
America has become a national institu-
tion. The organization has held a Con-
gressional charter for more than 50
years, and spread to nearly every city
in the nation. Girl Scouts learn to be,
as the Girl Scout Law says, ‘‘consid-
erate, caring, courageous and strong.’’
They develop a strong sense of commu-
nity responsibility along with a sense
of self worth. These girls serve as role
models in their communities and be-
come tomorrow’s leaders.

Community service is a bedrock prin-
cipal of the Girl Scouts. Every year,
each troop conducts a service project
to assist their community. The Girl
Scout Council of Greater St. Louis is
about to start their annual April Show-
ers project. Every year they collect and
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distribute personal care items like
shampoo, toothbrushes, and diapers to
families in need throughout the area.
Last year they collected nearly one
million items, helping countless fami-
lies.

On the other side of Missouri, Kara
Dorsey, a member of Troop 706 in
Warrensburg, recently won her Girl
Scout Gold Award for creating a li-
brary at the new Warrensburg Vet-
eran’s Home. Kara organized two fund-
raising events then purchased books,
tapes and magazine subscriptions with
the proceeds. Because of Kara’s work,
the veterans in Warrensburg have a
recreational and educational outlet
they might not have had otherwise.

Girl Scouts may be most famous for
Thin Mints, Samoas and Tagalongs,
but those cookies are more than deli-
cious snacks. Cookie sales teach the
scouts about money management, sell-
ing skills, and give the girls a chance
to give back to their community. Jun-
ior Girl Scout Troop 59, in Odessa, Mis-
souri, voted to give a percentage of the
money it earned in January to the
House of Hope, a shelter for victims of
domestic violence. When someone
asked Rachel Kopp, a member of the
troop, why they had donated the
money, she said, ‘‘It was the Girl Scout
thing to do.’’ Indeed it is. That is what
makes the Girl Scouts so unique. Girl
Scouts provide an environment where
girls are challenged and guided to be-
come capable, self-reliant, ethical
women who make a difference.

On this, their anniversary, I want to
thank the Girl Scouts of America for
enriching so many young lives, and
once again thank my colleges for
unanimously calling for the recogni-
tion of National Girl Scout Week.∑

f

50TH WEDDING ANNIVERSARY OF
THE REV. AND MRS. BENJAMIN
HOOKS

∑ Mr. FRIST. Mr. President, every day
in towns and cities across America,
moms and dads, uncles and cousins,
gather, in time-honored tradition, to
celebrate the milestones of their
lives—the births, baptisms, and anni-
versaries that bind them together and
make them one.

Perhaps the most cherished of these
is the celebration of marriage because
it is marriage, after all, that creates
the first and most essential cell of
human society—the family.

If they are blessed, Mr. President,
these anniversary celebrations of mar-
riage include larger circles of friends
and colleagues who recognize not only
the value of a special couple’s commit-
ment to each other, but also the value
of that commitment to all of us as the
larger family of God.

On March 24, 2001, in Memphis, Ten-
nessee, Mr. President, such a gathering
will occur, and it is in honor of that oc-
casion that I rise today to pay special
tribute to a special couple, the Rev.
Benjamin Hooks and his bride,
Frances, who will celebrate 50 years as
husband and wife.

Mr. President, this son of Memphis,
is a man whose accomplishments as a
pioneer of the civil rights movement, a
courageous leader of the Southern
Christian Leadership Conference and,
more recently, as Director of the
NAACP are well-known to most Ameri-
cans. Less known, perhaps, is his work
as a public defender, the first African
American judge in Tennessee elected
since Reconstruction, an outspoken
critic of media portrayals of minority
stereotypes, and pastor of the Greater
Middle Baptist Church in Memphis
where I have been honored to worship,
and where both Benjamin and Frances
have tirelessly dedicated themselves to
bringing the goodwill of the family to
all society.

But as important as their public
work is and has been, it is the private
union of these two remarkable human
beings that we honor today—their af-
fection and devotion, their deep and
lasting commitment and, most of all,
the love that encompasses not only
each other but all who know them.

Mr. President, it is my honor and
privilege to join with their daughter,
Patricia, their family, and all their
many friends, in congratulating the
Rev. and Mrs. Benjamin Hooks on 50
years of marriage. May the good Lord
continue to bless them all the days of
their lives.∑

f

IN MEMORY OF GINA PENNESTRI

∑ Mrs. BOXER. Mr. President, it is
with a combination of great sadness
and great joy that I ask the Senate to
pause briefly so that I may share a lit-
tle of the remarkable life of my dear
friend and confidante Gina Pennestri.

I first met Gina when she was work-
ing for my hero and former boss, Con-
gressman John Burton. When John an-
nounced his decision to leave the House
in 1982, I decided to run for his seat. I
can say without hesitation that with-
out Gina I never would have won my
first election to Congress. In fact, it is
almost certain that without Gina I
would not be here today as a U.S. Sen-
ator. After that first election she came
to work for me and headed my district
office until her retirement in 1989. For
these and all her other gifts, I will be
forever in her debt.

Gina was born on September 30, 1923
in Washington, DC. In retrospect, this
makes perfect sense. She always
seemed to have been born into politics.
She attended George Washington Uni-
versity and became active locally advo-
cating for voting rights for District
residents. She began her long career in
public service during World War II con-
ducting employee relations for civilian
employees stationed overseas. After
the War she assisted with the Berlin
Airlift working to assure that medical,
food and other supplies got to those
who needed them.

Gina moved to San Francisco in 1951,
where she began at once to raise a fam-
ily and more than one ruckus. From
her first days in the City until her very

last, Gina was known for her commu-
nity spirit and activism. Over the years
she worked to protect open space, to
achieve civil rights, to end the war in
Vietnam and so much more. Gina could
be tough. She believed deeply in the in-
herent worth of all people, and worked
especially hard to protect those less
fortunate. She was that all-to-rare per-
son whose depth of compassion was
matched by an astute political mind.
When it came to fighting for what was
right, she let nothing and no one stand
in the way. Her example inspires me to
this day.

A thorn in the side to a few, she was
deeply beloved by countless more. And
to those who knew her best she was
more than just an ally or friend, she
was a member of the family. When
Gina let you into her life you were
there for keeps. Her loyalty was leg-
endary, and her wisdom helped me
navigate many difficulties, both in my
professional and private life. My family
and I will miss her tremendously. Our
thoughts and prayers are with her son
Marc, his wife Nancy and their children
Laura and Daniel, to all of whom Gina
was deeply devoted.

So today, I stand before you full of
tremendous sorrow over the loss of a
true friend and partner. But through
the process of remembering Gina and
her time among us, I am also filled
with tremendous joy—joy that I was so
fortunate to have met her and shared
in her generous gifts and spirit. It com-
forts me to know that although she is
gone, these will most assuredly live on
in the many lives she touched.∑

f

MESSAGE FROM THE PRESIDENT

A message from the President of the
United States was communicated to
the Senate by Mr. Williams, one of his
secretaries.

f

EXECUTIVE MESSAGE REFERRED

As in executive session the Presiding
Officer laid before the Senate a mes-
sage from the President of the United
States submitting a nomination which
was referred to the Committee on
Banking, Housing, and Urban Affairs.

(The nomination received today is
printed at the end of the Senate pro-
ceedings.)

f

MESSAGE FROM THE HOUSE

At 12:32 p.m., a message from the
House of Representatives, delivered by
Ms. Niland, one of its reading clerks,
announced that the House has passed
the following bills, in which it: re-
quests the concurrence of the Senate:

H.R. 327. An act to amend chapter 35 of
title 44, United State Code, for the purpose of
facilitating compliance by small businesses
with certain Federal paperwork require-
ments and to establish a task force to exam-
ine the feasibility of streamlining paperwork
requirements applicable to small businesses.

H.R. 364. An act to designate the facility of
the United States Postal Service located at
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5927 Southwest 70th Street in Miami, Flor-
ida, as the ‘‘Majory Williams Scrivens Post
Office.’’

H.R. 725. An act to direct the Secretary of
Commerce to provide for the establishment
of a toll-free telephone number to assist con-
sumers in determining whether products are
American-made.

H.R. 741. An act to amend the Trademark
Act of 1946 to provide for the registration
and protection of trademarks used in com-
merce, in order to carry out provisions of
certain international conventions, and for
other purposes.

H.R. 809. An act to make technical correc-
tions to various antitrust laws and to ref-
erences to such laws.

H.R. 821. An act to designate the facility of
the United States Postal Service located at
1030 South Church Street in Asheboro, North
Carolina, as the ‘‘W. Joe Trogdon Post Office
Building.’’

H.R. 860. An act to amend title 28, United
States Code, to allow a judge to whom a case
is transferred to retain jurisdiction over cer-
tain multidistrict litigation cases for trial,
and to provide for Federal jurisdiction of
certain multiparty, multiforum civil ac-
tions.

H.R. 861. An act to make technical amend-
ments to section 10 of title 9, United States
Code.

The message also announced that the
House has passed the following bill,
with an amendment, in which it re-
quests the concurrence of the Senate:

S. 320. An act to make technical correc-
tions in patent, copyright, and trademark
laws.

The message further announced that
pursuant to section 4(a) of Public Law
94–118 (22 U.S.C. 2903), the Speaker ap-
points the following Member of the
House of Representatives to the Japan-
United States Friendship Commission:
Mr. MCDERMOTT.

The message also announced that
pursuant to paragraph 8 of section
801(b) of Public Law 100–696, the Minor-
ity Leader appoints the following
Member of the House of Representa-
tives to the United States Capitol Pres-
ervation Commission: Mr. MORAN of
Virginia.

f

MEASURES REFERRED

The following bills were read the first
and the second times by unanimous
consent, and referred as indicated.

H.R. 327. An act to amend chapter 35 of
title 44, United States Code, for the purpose
of facilitating compliance by small busi-
nesses with certain Federal paperwork re-
quirements and to establish a task force to
examine the feasibility of streamlining pa-
perwork requirements applicable to small
businesses, to the Committee on Govern-
mental Affairs.

H.R. 364. An act to designate the facility of
the United States Postal Service located at
5927 Southwest 70th Street in Miami, Flor-
ida, as the ‘’Marjory Williams Scrivens Post
Office’’, to the Committee on Governmental
Affairs.

H.R. 725. An act to establish a toll free
number under the Federal Trade Commission
to assist consumers in determining if prod-
ucts are American-made; to the Committee
on Commerce, Science, and Transportation.

H.R. 741. An act to amend the Trademark
Act of 1946 to provide for the registration
and protection of trademarks used in com-

merce, in order to carry out provisions of
certain international conventions, and for
other purposes; to the Committee on the Ju-
diciary.

H.R. 809. An act to make technical correc-
tions to various antitrust laws and to ref-
erences to such laws; to the Committee on
the Judiciary.

H.R. 821. An act to designate the facility of
the United States Postal Service located at
1030 South Church Street in Asheboro, North
Carolina, as the ‘‘W. Joe Trogdon Post Office
Building’’; to the Committee on Govern-
mental Affairs.

H.R. 860. An act to amend title 28, United
States Code, to allow a judge to whom a case
is transferred to retain jurisdiction over cer-
tain multidistrict litigation cases for trial,
and to provide for Federal jurisdiction of
certain multiparty, multiforum civil ac-
tions; to the Committee on the Judiciary.

H.R. 861. An act to make technical amend-
ments to section 10 of title 9, United States
Code, to the Committee on Armed Services.

f

EXECUTIVE AND OTHER
COMMUNICATIONS

The following communications were
laid before the Senate, together with
accompanying papers, reports, and doc-
uments, which were referred as indi-
cated:

EC–996. A communication from the Direc-
tor of the American Forces Information
Service, Department of Defense, transmit-
ting, a report concerning the consolidation
of two field activities located in California
and Pennsylvania; to the Committee on
Armed Services.

EC–997. A communication from the Deputy
Associate Administrator of the Environ-
mental Protection Agency, transmitting,
pursuant to law, the report of a rule entitled
‘‘Determination of Nonattainment as of No-
vember 15, 1996, and Reclassification of the
St. Louis Ozone Nonattainment Area; States
of Missouri and Illinois’’ (FRL6955-4) re-
ceived on March 14, 2001; to the Committee
on Environment and Public Works.

EC–998. A communication from the Assist-
ant to the Board of Governors of the Federal
Reserve System, transmitting, pursuant to
law , the report of a rule entitled ‘‘Final
Rule; Official Staff Interpretation’’ (Docket
No. R-1074) received on March 14, 2001; to the
Committee on Banking, Housing, and Urban
Affairs.

EC–999. A communication from the Special
Assistant to the Bureau Chief, Mass Media
Bureau, Federal Communications Commis-
sion, transmitting, pursuant to law, the re-
port of a rule entitled ‘‘Amendment of Sec-
tion 73.202(b), Table of Allotments, FM
Broadcast Stations (North English, IA; Pen-
dleton, SC; Hamilton, TX; Munday, TX)’’
(Docket Nos. 00-222, 00-223, 00-224, 00-225) re-
ceived on March 14, 2001; to the Committee
on Commerce, Science, and Transportation.

EC–1000. A communication from the Spe-
cial Assistant to the Bureau Chief, Mass
Media Bureau, Federal Communications
Commission, transmitting, pursuant to law,
the report of a rule entitled ‘‘Amendment of
Section 73.202(b). Table of Allotments, FM
Broadcast Stations (Hornbrook, California)’’
(Docket No. 00-73) received on March 14, 2001;
to the Committee on Commerce, Science,
and Transportation.

EC–1001. A communication from the Spe-
cial Assistant to the Bureau Chief, Mass
Media Bureau, Federal Communications
Commission, transmitting, pursuant to law,
the report of a rule entitled ‘‘Amendment of
Section 73.622(b), Table of Allotments, DTV
Broadcast Stations (Lexington, KY)’’ re-

ceived on March 14, 2001; to the Committee
on Commerce, Science, and Transportation.

EC–1002. A communication from the Spe-
cial Assistant to the Bureau Chief, Mass
Media Bureau, Federal Communications
Commission, transmitting, pursuant to law,
the report of a rule entitled ‘‘Amendment of
Section 73.622(b), Table of Allotments, DTV
Broadcast Stations (Chattanooga, Ten-
nessee)’’ (Docket No. 99-268) received on
March 14, 2001; to the Committee on Com-
merce, Science, and Transportation.

EC–1003. A communication from the Spe-
cial Assistant to the Bureau Chief, Mass
Media Bureau, Federal Communications
Commission, transmitting, pursuant to law,
the report of a rule entitled ‘‘Amendment of
Section 73.622(b), Table of Allotments, DTV
Broadcast Stations (Sumter, South Caro-
lina)’’ (Docket No. 00-182) received on March
14, 2001; to the Committee on Commerce,
Science, and Transportation.

EC–1004. A communication from the Spe-
cial Assistant to the Bureau Chief, Mass
Media Bureau, Federal Communications
Commission, transmitting, pursuant to law,
the report of a rule entitled ‘‘1998 Biennial
Regulatory Review — Streamlining of Radio
Technical Rules in Parts 73 and 74 of the
Commission’s Rules, Second Report and
Order’’ (Docket No. 98-93) received on March
14, 2001; to the Committee on Commerce,
Science, and Transportation.

f

REPORTS OF COMMITTEES

The following reports of committees
were submitted:

From the Committee on the Judiciary,
without amendment and with a preamble:

S. RES. 20: A resolution designating March
25, 2001, as ‘‘Greek Independence Day: A Na-
tional Day of Celebration of Greek and
American Democracy.’’

f

EXECUTIVE REPORTS OF
COMMITTEE

The following executive reports of
committee were submitted:

By Mr. MCCAIN for the Committee on
Commerce, Science, and Transportation.

The following named officer for appoint-
ment as Commander, Atlantic Area, United
States Coast Guard, and to the grade indi-
cated under title 14, U.S.C., section 50:

To be vice admiral

Rear Adm. Thad W. Allen, 3199

(The above nomination was reported
with the recommendation that it be
confirmed subject to the nominee’s
commitment to respond to requests to
appear and testify before any duly con-
stituted committee of the Senate.)

Mr. MCCAIN. Mr. President, for the Com-
mittee on Commerce, Science, and Transpor-
tation.

The following named officers for appoint-
ment in the United States Coast Guard to
the grade indicated under title 14, U.S.C.,
section 271:

To be rear admiral (lower half)

Capt. Harvey E. Johnson Jr., 0186
Capt. Sally Brice-O’Hara, 0516

(The above nominations were re-
ported with the recommendation that
they be confirmed.)

Mr. MCCAIN. Mr. President, for the Com-
mittee on Commerce, Science, and Transpor-
tation, I report favorably a nomination list
which was printed in the RECORD on the date
indicated, and ask unanimous consent, to
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save the expense of reprinting on the Execu-
tive Calendar that this nomination lie at the
Secretary’s desk for the information of Sen-
ators.

The PRESIDING OFFICER. Without objec-
tion, it is so ordered.

Coast Guard nominations beginning Tim-
othy Aguirre and ending William J. Ziegler,
which nominations were received by the Sen-
ate and appeared in the Congressional
Record on January 3, 2001.

f

INTRODUCTION OF BILLS AND
JOINT RESOLUTIONS

The following bills and joint resolu-
tions were introduced, read the first
and second times by unanimous con-
sent, and referred as indicated:

By Mrs. FEINSTEIN:
S. 538. A bill to provide for infant crib safe-

ty, and for other purposes; to the Committee
on Commerce, Science, and Transportation.

By Mr. LEVIN (for himself, Mrs. FEIN-
STEIN, and Mr. BIDEN):

S. 539. A bill to amend the Truth in Lend-
ing Act to prohibit finance charges for on-
time payments; to the Committee on Bank-
ing, Housing, and Urban Affairs.

By Mr. DEWINE (for himself, Mr. WAR-
NER, Mr. LEVIN, Mr. MCCAIN, Mr.
LIEBERMAN, Mr. HELMS, Mr. MILLER,
Mr. HUTCHINSON, Mr. CLELAND, Mr.
INHOFE, Ms. LANDRIEU, Mr. ALLARD,
Mr. ALLEN, Mr. COCHRAN, Ms. COL-
LINS, Mr. DURBIN, Mrs. HUTCHISON,
Mr. INOUYE, Mr. JOHNSON, Mr. SHEL-
BY, Mr. SMITH of New Hampshire, Mr.
THURMOND, Mr. VOINOVICH, Mr. SES-
SIONS, and Mr. LOTT):

S. 540. A bill to amend the Internal Rev-
enue Code of 1986 to allow as a deduction in
determining adjusted gross income the de-
duction for expenses in connection with serv-
ices as a member of a reserve component of
the Armed Forces of the United States, to
allow employers a credit against income tax
with respect to employees who participate in
the military reserve components, and to
allow a comparable credit for participating
reserve component self-employed individ-
uals, and for other purposes; to the Com-
mittee on Finance.

By Mr. COCHRAN:
S. 541. A bill to improve foreign language

instruction; to the Committee on Health,
Education, Labor, and Pensions.

By Mr. DODD:
S. 542. A bill to amend the Harmonized

Tariff Schedule of the United States to pro-
vide separate subheadings for hair clippers
used for animals; to the Committee on Fi-
nance.

By Mr. DOMENICI (for himself, Mr.
WELLSTONE, Mr. SPECTER, Mr. KEN-
NEDY, Mr. CHAFEE, Mr. DODD, Mr.
COCHRAN, Mr. REED, Mr. REID, Mr.
WARNER, Mr. GRASSLEY, Mr. ROB-
ERTS, Mr. DURBIN, and Mr. JOHNSON):

S. 543. A bill to provide for equal coverage
of mental health benefits with respect to
health insurance coverage unless comparable
limitations are imposed on medical and sur-
gical benefits; to the Committee on Health,
Education, Labor, and Pensions.

By Mr. BURNS (for himself, Mr. BOND,
Mr. CRAIG, and Mr . THOMAS):

S. 544. A bill to amend the Federal Meat
Inspection Act to provide that a quality
grade label issued by the Secretary of Agri-
culture may not be used for imported meat
and meat food products; to the Committee
on Agriculture, Nutrition, and Forestry.

By Mr. FRIST:
S. 545. A bill to amend the Internal Rev-

enue Code of 1986 to extend the work oppor-

tunity credit to small business employees
working or living in areas of poverty; to the
Committee on Finance.

By Mr. WARNER (for himself, Mr.
ALLEN, Mr. GRAHAM, and Mr. NELSON
of Florida):

S. 546. A bill to expand the applicability of
the increase in the automatic maximum
amount of Servicemembers’ Group Life In-
surance scheduled to take effect on April 1,
2001, to the deaths of certain members of the
uniformed services who die before that date;
to the Committee on Veterans’ Affairs.

By Mr. McCAIN:
S. 547. A bill to redesignate the Federal

Old-Age and Survivors Insurance Trust Fund
and the Federal Disability Insurance Trust
Fund as the Federal Old-Age and Survivors
Insurance Accounting Fund and the Federal
Disability Insurance Accounting Fund, re-
spectively; to the Committee on Finance.

By Mr. HARKIN (for himself, Ms.
SNOWE, Ms. MIKULSKI, Mr. MUR-
KOWSKI, Mrs. MURRAY, Mr. SCHUMER,
and Mr. REID):

S. 548. A bill to amend title XVIII of the
Social Security Act to provide enhanced re-
imbursement for, and expanded capacity to,
mammography services under the medicare
program, and for other purposes; to the Com-
mittee on Finance.

By Mr. CRAPO (for himself and Mr.
AKAKA):

S. 549. A bill to ensure the availability of
spectrum to amateur radio operators; to the
Committee on Commerce, Science, and
Transportation.

By Mr. DASCHLE (for himself, Mr.
MCCAIN, Mr. INOUYE, Mr. BAUCUS, Mr.
COCHRAN, and Mrs. FEINSTEIN):

S. 550. A bill to amend part E of title IV of
the Social Security Act to provide equitable
access for foster care and adoption services
for Indian children in tribal areas; to the
Committee on Finance.

By Mr. DORGAN (for himself, Mr.
GREGG, and Mr. DURBIN):

S. 551. A bill to amend the Internal Rev-
enue Code of 1986 to simplify the individual
income tax by providing an election for eligi-
ble individuals to only be subject to a 15 per-
cent tax on wage income with a tax return
free filing system, to reduce the burdens of
the marriage penalty and alternative min-
imum tax, and for other purposes; to the
Committee on Finance.

By Mr. GRAHAM:
S. 552. A bill to provide that no electric

utility shall be required to enter into a new
contract or obligation to purchase or to sell
electricity or capacity under section 210 of
the Public Utility Regulatory Policies Act of
1978; to the Committee on Energy and Nat-
ural Resources.

By Mr. WELLSTONE:
S. 553. A bill to help establish and enhance

early childhood family education programs,
and for other purposes; to the Committee on
Health, Education, Labor, and Pensions.

By Mrs. MURRAY (for herself, Ms. COL-
LINS, Ms. MIKULSKI, Ms. CANTWELL,
Mr. COCHRAN, and Mr. CHAFEE):

S. 554. A bill to amend title XVIII of the
Social Security Act to expand medicare cov-
erage of certain self-injected biologicals; to
the Committee on Finance.

By Mr. LEAHY (for himself and Mr.
HARKIN):

S. 555. A bill to amend the Federal Food,
Drug, and Cosmetic Act to require the Sec-
retary of Health and Human Services to es-
tablish a tolerance for the presence of
methylmercury in seafood, and for other pur-
poses; to the Committee on Health, Edu-
cation, Labor, and Pensions.

By Mr. JEFFORDS (for himself, Mr.
LIEBERMAN, Ms. COLLINS, Mr. SCHU-
MER, Ms. SNOWE, Mrs. FEINSTEIN, Mr.

LEAHY, Mrs. CLINTON, Mr. KERRY, Mr.
DODD, Mr. TORRICELLI, Mr. CORZINE,
Mr. KENNEDY, Mr. REED, and Mrs.
BOXER):

S. 556. A bill to amend the Clean Air Act to
reduce emissions from electric powerplants,
and for other purposes; to the Committee on
Environment and Public Works.

By Mr. DOMENICI (for himself and Mr.
BINGAMAN):

S. 557. A bill to clarify the tax treatment
of payments made under the Cerro Grande
Fire Assistance Act; to the Committee on Fi-
nance.

By Mr. McCAIN (for himself, Mr.
DASCHLE, Mr. INOUYE, Mr. BAUCUS,
and Mr. CAMPBELL):

S. 558. A bill to amend the Internal Rev-
enue Code of 1986 to provide tax credits for
investment in Indian reservation economic
development, and for other purposes; to the
Committee on Finance.

By Mr. ALLARD:
S. 559. A bill to reform the financing of

Federal elections; to the Committee on
Rules and Administration.

f

SUBMISSION OF CONCURRENT AND
SENATE RESOLUTIONS

The following concurrent resolutions
and Senate resolutions were read, and
referred (or acted upon), as indicated:

By Mr. MILLER (for himself and Mr.
CLELAND):

S. Con. Res. 25. A concurrent resolution
honoring the service of the 1,200 soldiers of
the 48th Infantry Brigade of the Georgia
Army National Guard as they deploy to Bos-
nia for nine months, recognizing their sac-
rifice while away from their jobs and fami-
lies during that deployment, and recognizing
the important role of all National Guard and
Reserve personnel at home and abroad to the
national security of the United States; con-
sidered and agreed to.

f

ADDITIONAL COSPONSORS

S. 22

At the request of Mr. HAGEL, the
name of the Senator from Kansas (Mr.
BROWNBACK) was added as a cosponsor
of S. 22, a bill to amend the Federal
Election Campaign Act of 1971 to pro-
vide meaningful campaign finance re-
form through requiring better report-
ing, decreasing the role of soft money ,
and increasing individual contribution
limits, and for other purposes.

S. 27

At the request of Mr. FEINGOLD, the
name of the Senator from Florida (Mr.
GRAHAM) was added as a cosponsor of S.
27, a bill to amend the Federal Election
Campaign Act of 1971 to provide bipar-
tisan campaign reform.

S. 128

At the request of Mr. JOHNSON, the
name of the Senator from Nebraska
(Mr. NELSON) was added as a cosponsor
of S. 128, a bill to amend the Federal
Deposit Insurance Act to require peri-
odic cost of living adjustments to the
maximum amount of deposit insurance
available under that Act, and for other
purposes.

S. 155

At the request of Mr. BINGAMAN, the
names of the Senator from Louisiana
(Ms. LANDRIEU) and the Senator from
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North Dakota (Mr. DORGAN) were added
as cosponsors of S. 155, a bill to amend
title 5, United States Code, to elimi-
nate an inequity in the applicability of
early retirement eligibility require-
ments to military reserve technicians.

S. 170

At the request of Mr. REID, the
names of the Senator from Michigan
(Ms. STABENOW) and the Senator from
Texas (Mrs. HUTCHISON) were added as
cosponsors of S. 170, a bill to amend
title 10, United States Code, to permit
retired members of the Armed Forces
who have a service-connected dis-
ability to receive both military retired
pay by reason of their years of military
service and disability compensation
from the Department of Veterans Af-
fairs for their disability.

S. 244

At the request of Mrs. FEINSTEIN, the
name of the Senator from New Jersey
(Mr. CORZINE) was added as a cosponsor
of S. 244, a bill to provide for United
States policy toward Libya.

S. 255

At the request of Ms. SNOWE, the
name of the Senator from Mississippi
(Mr. COCHRAN) was added as a cospon-
sor of S. 255, a bill to require that
health plans provide coverage for a
minimum hospital stay for
mastectomies and lymph node dissec-
tion for the treatment of breast cancer
and coverage for secondary consulta-
tions.

S. 258

At the request of Ms. SNOWE, the
name of the Senator from North Caro-
lina (Mr. HELMS) was added as a co-
sponsor of S. 258, a bill to amend title
XVIII of the Social Security Act to
provide for coverage under the medi-
care program of annual screening pap
smear and screening pelvic exams.

S. 264

At the request of Ms. SNOWE, the
name of the Senator from North Caro-
lina (Mr. HELMS) was added as a co-
sponsor of S. 264, a bill to amend title
XVIII of the Social Security Act to ex-
pand coverage of bone mass measure-
ments under part B of the medicare
program to all individuals at clinical
risk for osteoporosis.

S. 281

At the request of Mr. HAGEL, the
names of the Senator from Texas (Mrs.
HUTCHISON), the Senator from Massa-
chusetts (Mr. KENNEDY), the Senator
from Maryland (Mr. SARBANES), the
Senator from Michigan (Ms.
STABENOW), and the Senator from New
Mexico (Mr. DOMENICI) were added as
cosponsors of S. 281, a bill to authorize
the design and construction of a tem-
porary education center at the Viet-
nam Veterans Memorial.

S. 284

At the request of Mr. MCCAIN, the
name of the Senator from North Da-
kota (Mr. DORGAN) was added as a co-
sponsor of S. 284, a bill to amend the
Internal Revenue Code of 1986 to pro-
vide incentives to expand health care
coverage for individuals.

S. 345

At the request of Mr. ALLARD, the
name of the Senator from Maine (Ms.
SNOWE) was added as a cosponsor of S.
345, a bill to amend the Animal Welfare
Act to strike the limitation that per-
mits interstate movement of live birds,
for the purpose of fighting, to States in
which animal fighting is lawful.

S. 350

At the request of Mr. CHAFEE, the
names of the Senator from Indiana
(Mr. BAYH), the Senator from West Vir-
ginia (Mr. BYRD), the Senator from
Washington (Ms. CANTWELL), and the
Senator from Mississippi (Mr. COCH-
RAN) were added as cosponsors of S. 350,
a bill to amend the Comprehensive En-
vironmental Response, Compensation,
and Liability Act of 1980 to promote
the cleanup and reuse of brownfields,
to provide financial assistance for
brownfields revitalization, to enhance
State response programs, and for other
purposes.

S. 385

At the request of Mr. THURMOND, the
name of the Senator from Texas (Mrs.
HUTCHISON) was added as a cosponsor of
S. 385, a bill to amend title 10, United
States Code, to remove a limitation on
the expansion of the Junior Reserve Of-
ficers’ Training Corps, and for other
purposes.

S. 441

At the request of Mr. CAMPBELL, the
names of the Senator from Wyoming
(Mr. THOMAS) and the Senator from
Virginia (Mr. WARNER) were added as
cosponsors of S. 441, a bill to provide
Capitol-flown flags to the families of
law enforcement officers and fire-
fighters killed in the line of duty.

S. 452

At the request of Mr. MURKOWSKI, the
names of the Senator from South Caro-
lina (Mr. HOLLINGS) and the Senator
from Mississippi (Mr. COCHRAN) were
added as cosponsors of S. 452, a bill to
amend title XVIII of the Social Secu-
rity Act to ensure that the Secretary
of Health and Human Services provides
appropriate guidance to physicians,
providers of services, and ambulance
providers that are attempting to prop-
erly submit claims under the medicare
program to ensure that the Secretary
does not target inadvertent billing er-
rors.

S. 461

At the request of Mr. FRIST, the
name of the Senator from Virginia (Mr.
WARNER) was added as a cosponsor of S.
461, a bill to support educational part-
nerships, focusing on mathematics,
science, and technology, between insti-
tutions of higher education and ele-
mentary schools and secondary
schools, and for other purposes.

S. 466

At the request of Mr. HAGEL, the
names of the Senator from Mississippi
(Mr. COCHRAN) and the Senator from
Maryland (Ms. MIKULSKI) were added as
cosponsors of S. 466, a bill to amend the
Individuals with Disabilities Education
Act to fully fund 40 percent of the aver-

age per pupil expenditure for programs
under part B of such Act.

S. CON. RES. 23

At the request of Mrs. FEINSTEIN, the
name of the Senator from New Jersey
(Mr. CORZINE) was added as a cosponsor
of S. Con. Res. 23, a concurrent resolu-
tion expressing the sense of Congress
with respect to the involvement of the
Government in Libya in the terrorist
bombing of Pan Am Flight 103, and for
other purposes.

S.J. RES. 4
At the request of Mr. HOLLINGS, the

name of the Senator from Delaware
(Mr. BIDEN) was added as a cosponsor of
S.J. Res. 4, a joint resolution proposing
an amendment to the Constitution of
the United States relating to contribu-
tions and expenditures intended to af-
fect elections.

S. RES. 16

At the request of Mr. THURMOND, the
names of the Senator from North Caro-
lina (Mr. EDWARDS), the Senator from
Kentucky (Mr. BUNNING), the Senator
from Arkansas (Mr. HUTCHINSON), and
the Senator from Hawaii (Mr. INOUYE)
were added as cosponsors of S. Res. 16,
a resolution designating August 16,
2001, as ‘‘National Airborne Day.’’

S. RES. 20

At the request of Mr. LEAHY, his
name was added as a cosponsor of S.
Res. 20, a resolution designating March
25, 2001, as ‘‘Greek Independence Day: A
National Day of Celebration of Greek
and American Democracy.’’

At the request of Mr. FEINGOLD, his
name was added as a cosponsor of S.
Res. 20, supra.

S. RES. 25

At the request of Mr. CRAIG, the
names of the Senator from Arkansas
(Mr. HUTCHINSON), the Senator from
Kansas (Mr. ROBERTS), the Senator
from Ohio (Mr. DEWINE), the Senator
from Texas (Mrs. HUTCHISON), the Sen-
ator from Tennessee (Mr. FRIST), the
Senator from Kentucky (Mr. MCCON-
NELL), the Senator from Tennessee (Mr.
THOMPSON), the Senator from Colorado
(Mr. CAMPBELL), the Senator from
Montana (Mr. BAUCUS), the Senator
from California (Mrs. FEINSTEIN), the
Senator from Oregon (Mr. WYDEN), the
Senator from Washington (Ms. CANT-
WELL), the Senator from Connecticut
(Mr. LIEBERMAN), the Senator from
Pennsylvania (Mr. SANTORUM), the Sen-
ator from Indiana (Mr. LUGAR), the
Senator from Maryland (Ms. MIKUL-
SKI), the Senator from South Dakota
(Mr. DASCHLE), the Senator from Okla-
homa (Mr. NICKLES), the Senator from
Missouri (Mr. BOND), the Senator from
Louisiana (Mr. BREAUX), the Senator
from Kansas (Mr. BROWNBACK), the
Senator from Illinois (Mr. DURBIN), and
the Senator from Georgia (Mr. MILLER)
were added as cosponsors of S. Res. 25,
a resolution designating the week be-
ginning March 18, 2001 as ‘‘National
Safe Place Week.’’

S. RES. 41

At the request of Mr. SHELBY, the
names of the Senator from Idaho (Mr.

VerDate 23-FEB-2001 04:15 Mar 16, 2001 Jkt 089060 PO 00000 Frm 00067 Fmt 0624 Sfmt 0634 E:\CR\FM\A15MR6.061 pfrm08 PsN: S15PT1



CONGRESSIONAL RECORD — SENATES2390 March 15, 2001
CRAIG) and the Senator from Alaska
(Mr. MURKOWSKI) were added as cospon-
sors of S. Res. 41, a resolution desig-
nating April 4, 2001, as ‘‘National Mur-
der Awareness Day.’’

S. RES. 43

At the request of Mr. MURKOWSKI, the
names of the Senator from South Da-
kota (Mr. JOHNSON), the Senator from
Maryland (Mr. SARBANES), and the Sen-
ator from Georgia (Mr. CLELAND) were
added as cosponsors of S. Res. 43, a res-
olution expressing the sense of the Sen-
ate that the President should designate
the week of March 18 through March
24, 2001, as ‘‘National Inhalants and
Poisons Awareness Week.’’

AMENDMENT NO. 51

At the request of Mr. FEINGOLD, the
name of the Senator from Minnesota
(Mr. WELLSTONE) was added as a co-
sponsor of Amendment No. 51 proposed
to S. 420, an original bill to amend title
II, United States Code, and for other
purposes.

f

STATEMENTS ON INTRODUCED
BILLS AND JOINT RESOLUTIONS

By Mrs. FEINSTEIN:
S. 538. A bill to provide for infant

crib safety, and for other purposes; to
the Committee on Commerce, Science,
and Transportation.

Mrs. FEINSTEIN. Mr. President,
today, I am introducing legislation de-
signed to eliminate injuries and deaths
that result from crib accidents.

While there are strict guidelines on
the manufacture and sale of new cribs,
there are still 25 to 30 million unsafe
cribs sold throughout the U.S. in ‘‘sec-
ondary markets,’’ such as thrift stores
and resale furniture stores. These cribs
should be taken off the market, and ei-
ther made safe, or destroyed.

There are a number of reasons why
unsafe cribs should be taken off the
market.

Each year, at least 50 children ages
two and under die from injuries sus-
tained in cribs. That is almost one
child a week.

The number of deaths from crib inci-
dents exceeds deaths from all other
nursery products combined.

Over 12,000 children are hospitalized
each year as a result of injuries sus-
tained in cribs.

To illustrate the need for this legisla-
tion, I want to share with you the
story of Danny Lineweaver.

At the age of 23 months, Danny was
injured during an attempt to climb out
of his crib. Danny caught his shirt on a
decorative knob on the cornerpost of
his crib and hanged himself.

Though his mother was able to per-
form CPR the moment she found him,
Danny lived in a semi-comatose state
for nine years and died in 1993. This in-
jury and subsequent death could have
been prevented.

Since Danny’s accident, we have
passed laws mandating safety stand-
ards for the manufacture of new cribs.
But this is not enough.

There are nearly four million infants
born in this country each year, but
only one million new cribs sold. As
many as half of all infants are placed
in secondhand, hand-me-down, or heir-
loom cribs, cribs that are sold in thrift
stores or resale furniture stores. These
cribs may be unsafe, and may in fact
threaten the life of the infants placed
in them.

This legislation requires thrift stores
and retail furniture stores to remove
decorative knobs on the cornerposts of
cribs before selling those cribs.

Additionally, the bill prohibits hotels
and motels from providing unsafe cribs
to guests, or risk being fined up to
$1,000.

The Infant Crib Safety Act makes
the sale of used, unsafe cribs illegal. I
hope my colleagues will join me in put-
ting a stop to preventable injuries and
deaths resulting from unsafe cribs.

By Mr. DEWINE (for himself, Mr.
WARNER, Mr. LEVIN, Mr.
MCCAIN, Mr. LIEBERMAN, Mr.
HELMS, Mr. MILLER, Mr. HUTCH-
INSON, Mr. CLELAND, Mr.
INHOFE, Ms. LANDRIEU, Mr. AL-
LARD, Mr. ALLEN, Mr. COCHRAN,
Ms. COLLINS, Mr. DURBIN, Mrs.
HUTCHISON, Mr. INOUYE, Mr.
JOHNSON, Mr. SHELBY, Mr.
SMITH of New Hampshire, Mr.
THURMOND, Mr. VOINOVICH, Mr.
SESSIONS, and Mr. LOTT).

S. 540. A bill to amend the Internal
Revenue Code of 1986 to allow as a de-
duction in determining adjusted gross
income the deduction for expenses in
connection with services as a member
of a reserve component of the Armed
Forces of the United States, to allow
employers a credit against income tax
with respect to employees who partici-
pate in the military reserve compo-
nents, and to allow a comparable credit
for participating reserve component
self-employed individuals, and for
other purposes; to the Committee on
Finance.

Mr. DEWINE. Mr. President, I rise
today to join my distinguished col-
leagues, including Senators WARNER,
LEVIN, MCCAIN, LIEBERMAN, HELMS,
MILLER, HUTCHINSON from Arkansas,
CLELAND, INHOFE, and LANDRIEU, to in-
troduce the ‘‘Reserve Component Tax
Assistance Act of 2001.’’

We are introducing this bill today be-
cause it represents one way we can
help retain the brave men and women
who serve in our military’s Guard and
reserve components. Our bill would
offer much-needed support for them
and their families by restoring a tax
deduction to our reservists for travel
expenses incurred getting to and from
duty assignments. The bill also would
provide a tax credit to employers who
support employees serving in the re-
serve component.

As my colleagues are well aware, the
security of our nation hinges on all the
men and women who serve in uniform,
both active duty and reserves. That be-
came very clear a decade ago, when

members of our active duty and reserve
forces came together to drive Saddam
Hussein and the Iraqi Republican
Guard out of Kuwait. Operation Desert
Storm was one of the largest and most
successful military operations since
the inception of the all-volunteer force
of the early 1970’s. Its success was due
in large part to the efforts of reserve
component personnel. Since then, our
reservists and Guardsmen and women
have contributed in every U.S. military
and humanitarian operation.

This increased reliance on our re-
serve personnel came at a time when
U.S. military forces were downsizing in
response to the ‘‘peace dividend’’
linked to the collapse of the Soviet
Union and the fall of the Berlin Wall.
Despite the end of the Cold War, the
tempo of our military’s operations re-
mains at a steady beat. In fact, the
military’s dependence on our reservists
and Guardsmen and women has re-
mained at near Gulf War levels. The
military has placed greater training
and participation demands on our re-
servists, taking them away from fam-
ily and civilian employment.

This increased demand does not
occur without cost, particularly finan-
cial costs to our reserve military com-
ponents and their full time employers.
The bill we are introducing today is an
attempt to provide some additional
compensation for these dedicated men
and women. It is a small step, but one
that is necessary. I urge my colleagues
to support our bill and demonstrate
our commitment to supporting the
proud and dedicated reservists, Guards-
men and women, and employers who
play such a pivotal role in our national
defense. I am pleased that this legisla-
tion already has the support of the Re-
serve Officers Association, the Na-
tional Guard Association, the Military
Coalition, and the U.S. Chamber of
Commerce.

Mr. President, I ask unanimous con-
sent that the full text of the bill be
printed in the RECORD.

There being no objection, the bill was
ordered to be printed in the RECORD, as
follows:

S. 540
Be it enacted by the Senate and House of Rep-

resentatives of the United States of America in
Congress assembled,
SECTION 1. SHORT TITLE.

This Act may be cited as the ‘‘Reserve
Component Tax Assistance Act of 2001’’.
SEC. 2. DEDUCTION OF CERTAIN EXPENSES OF

MEMBERS OF THE RESERVE COMPO-
NENT.

(a) DEDUCTION ALLOWED.—Section 162 of
the Internal Revenue Code of 1986 (relating
to certain trade or business expenses) is
amended by redesignating subsection (p) as
subsection (q) and inserting after subsection
(o) the following new subsection:

‘‘(p) TREATMENT OF EXPENSES OF MEMBERS
OF RESERVE COMPONENT OF ARMED FORCES OF
THE UNITED STATES.—For purposes of sub-
section (a), in the case of an individual who
performs services as a member of a reserve
component of the Armed Forces of the
United States at any time during the taxable
year, such individual shall be deemed to be
away from home in the pursuit of a trade or
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business during any period for which such in-
dividual is away from home in connection
with such service.’’.

(b) DEDUCTION ALLOWED WHETHER OR NOT
TAXPAYER ELECTS TO ITEMIZE.—Section
62(a)(2) of the Internal Revenue Code of 1986
(relating to certain trade and business de-
ductions of employees) is amended by adding
at the end the following new subparagraph:

‘‘(D) CERTAIN EXPENSES OF MEMBERS OF RE-
SERVE COMPONENTS OF THE ARMED FORCES OF
THE UNITED STATES.—The deductions allowed
by section 162 which consist of expenses paid
or incurred by the taxpayer in connection
with the performance of services by such
taxpayer as a member of a reserve compo-
nent of the Armed Forces of the United
States.’’.

(c) EFFECTIVE DATE.—The amendments
made by this section shall apply to amounts
paid or incurred in taxable years beginning
after December 31, 2001.
SEC. 3. CREDIT FOR EMPLOYMENT OF RESERVE

COMPONENT PERSONNEL.
(a) IN GENERAL.—Subpart D of part IV of

subchapter A of chapter 1 of the Internal
Revenue Code of 1986 (relating to business-re-
lated credits) is amended by adding at the
end the following new section:
‘‘SEC. 45E. RESERVE COMPONENT EMPLOYMENT

CREDIT.
‘‘(a) GENERAL RULE.—For purposes of sec-

tion 38, the reserve component employment
credit determined under this section is an
amount equal to the sum of—

‘‘(1) the employment credit with respect to
all qualified employees of the taxpayer, plus

‘‘(2) the self-employment credit of a quali-
fied self-employed taxpayer.

‘‘(b) EMPLOYMENT CREDIT.—For purposes of
this section—

‘‘(1) IN GENERAL.—The employment credit
with respect to a qualified employee of the
taxpayer for any taxable year is equal to 50
percent of the amount of qualified compensa-
tion that would have been paid to the em-
ployee with respect to all periods during
which the employee participates in qualified
reserve component duty to the exclusion of
normal employment duties, including time
spent in a travel status had the employee
not been participating in qualified reserve
component duty. The employment credit,
with respect to all qualified employees, is
equal to the sum of the employment credits
for each qualified employee under this sub-
section.

‘‘(2) QUALIFIED COMPENSATION.—When used
with respect to the compensation paid or
that would have been paid to a qualified em-
ployee for any period during which the em-
ployee participates in qualified reserve com-
ponent duty, the term ‘qualified compensa-
tion’ means compensation—

‘‘(A) which is normally contingent on the
employee’s presence for work and which
would be deductible from the taxpayer’s
gross income under section 162(a)(1) if the
employee were present and receiving such
compensation, and

‘‘(B) which is not characterized by the tax-
payer as vacation or holiday pay, or as sick
leave or pay, or as any other form of pay for
a nonspecific leave of absence, and with re-
spect to which the number of days the em-
ployee participates in qualified reserve com-
ponent duty does not result in any reduction
in the amount of vacation time, sick leave,
or other nonspecific leave previously cred-
ited to or earned by the employee.

‘‘(3) QUALIFIED EMPLOYEE.—The term
‘qualified employee’ means a person who—

‘‘(A) has been an employee of the taxpayer
for the 21-day period immediately preceding
the period during which the employee par-
ticipates in qualified reserve component
duty, and

‘‘(B) is a member of the Ready Reserve of
a reserve component of an Armed Force of
the United States as defined in sections 10142
and 10101 of title 10, United States Code.

‘‘(c) SELF-EMPLOYMENT CREDIT.—
‘‘(1) IN GENERAL.—The self-employment

credit of a qualified self-employed taxpayer
for any taxable year is equal to 50 percent of
the excess, if any, of—

‘‘(A) the self-employed taxpayer’s average
daily self-employment income for the tax-
able year over

‘‘(B) the average daily military pay and al-
lowances received by the taxpayer during the
taxable year, while participating in qualified
reserve component duty to the exclusion of
the taxpayer’s normal self-employment du-
ties for the number of days the taxpayer par-
ticipates in qualified reserve component
duty during the taxable year, including time
spent in a travel status.

‘‘(2) AVERAGE DAILY SELF-EMPLOYMENT IN-
COME AND AVERAGE DAILY MILITARY PAY AND
ALLOWANCES.—As used with respect to a self-
employed taxpayer—

‘‘(A) the term ‘average daily self-employ-
ment income’ means the self-employment in-
come (as defined in section 1402) of the tax-
payer for the taxable year divided by the dif-
ference between—

‘‘(i) 365, and
‘‘(ii) the number of days the taxpayer par-

ticipates in qualified reserve component
duty during the taxable year, including time
spent in a travel status, and

‘‘(B) the term ‘average daily military pay
and allowances’ means—

‘‘(i) the amount paid to the taxpayer dur-
ing the taxable year as military pay and al-
lowances on account of the taxpayer’s par-
ticipation in qualified reserve component
duty, divided by

‘‘(ii) the total number of days the taxpayer
participates in qualified reserve component
duty, including time spent in travel status.

‘‘(3) QUALIFIED SELF-EMPLOYED TAXPAYER.—
The term ‘qualified self-employed taxpayer’
means a taxpayer who—

‘‘(A) has net earnings from self-employ-
ment (as defined in section 1402) for the tax-
able year, and

‘‘(B) is a member of the Ready Reserve of
a reserve component of an Armed Force of
the United States.

‘‘(d) CREDIT IN ADDITION TO DEDUCTION.—
The employment credit provided in this sec-
tion is in addition to any deduction other-
wise allowable with respect to compensation
actually paid to a qualified employee during
any period the employee participates in
qualified reserve component duty to the ex-
clusion of normal employment duties.

‘‘(e) LIMITATIONS.—
‘‘(1) MAXIMUM CREDIT.—
‘‘(A) IN GENERAL.—The credit allowed by

subsection (a) for the taxable year—
‘‘(i) shall not exceed $7,500 in the aggre-

gate, and
‘‘(ii) shall not exceed $2,000 with respect to

each qualified employee.
‘‘(B) CONTROLLED GROUPS.—For purposes of

applying the limitations in subparagraph
(A)—

‘‘(i) all members of a controlled group shall
be treated as one taxpayer, and

‘‘(ii) such limitations shall be allocated
among the members of such group in such
manner as the Secretary may prescribe.
For purposes of this subparagraph, all per-
sons treated as a single employer under sub-
section (a) or (b) of section 52 or subsection
(m) or (o) of section 414 shall be treated as
members of a controlled group.

‘‘(2) DISALLOWANCE FOR FAILURE TO COMPLY
WITH EMPLOYMENT OR REEMPLOYMENT RIGHTS
OF MEMBERS OF THE RESERVE COMPONENTS OF
THE ARMED FORCES OF THE UNITED STATES.—

No credit shall be allowed under subsection
(a) to a taxpayer for—

‘‘(A) any taxable year in which the tax-
payer is under a final order, judgment, or
other process issued or required by a district
court of the United States under section 4323
of title 38 of the United States Code with re-
spect to a violation of chapter 43 of such
title, and

‘‘(B) the two succeeding taxable years.
‘‘(3) DISALLOWANCE WITH RESPECT TO PER-

SONS ORDERED TO ACTIVE DUTY FOR TRAIN-
ING.—No credit shall be allowed under sub-
section (a) to a taxpayer with respect to any
period for which the person on whose behalf
the credit would otherwise be allowable is
called or ordered to active duty for any of
the following types of duty:

‘‘(A) active duty for training under any
provision of title 10, United States Code,

‘‘(B) training at encampments, maneuvers,
outdoor target practice, or other exercises
under chapter 5 of title 32, United States
Code, or

‘‘(C) full-time National Guard duty, as de-
fined in section 101(d)(5) of title 10, United
States Code.

‘‘(f) GENERAL DEFINITIONS AND SPECIAL
RULES.—

‘‘(1) MILITARY PAY AND ALLOWANCES.—The
term ‘military pay’ means pay as that term
is defined in section 101(21) of title 37, United
States Code, and the term ‘allowances’
means the allowances payable to a member
of the Armed Forces of the United States
under chapter 7 of that title.

‘‘(2) QUALIFIED RESERVE COMPONENT DUTY.—
The term ‘qualified reserve component duty’
includes only active duty performed, as des-
ignated in the reservist’s military orders, in
support of a contingency operation as de-
fined in section 101(a)(13) of title 10, United
States Code.

‘‘(3) NORMAL EMPLOYMENT AND SELF-EM-
PLOYMENT DUTIES.—A person shall be deemed
to be participating in qualified reserve com-
ponent duty to the exclusion of normal em-
ployment or self-employment duties if the
person does not engage in or undertake any
substantial activity related to the person’s
normal employment or self-employment du-
ties while participating in qualified reserve
component duty unless in an authorized
leave status or other authorized absence
from military duties. If a person engages in
or undertakes any substantial activity re-
lated to the person’s normal employment or
self-employment duties at any time while
participating in a period of qualified reserve
component duty, unless during a period of
authorized leave or other authorized absence
from military duties, the person shall be
deemed to have engaged in or undertaken
such activity for the entire period of quali-
fied reserve component duty.

‘‘(4) CERTAIN RULES TO APPLY.—Rules simi-
lar to the rules of subsections (c), (d), and (e)
of section 52 shall apply for purposes of this
section.’’.

(b) CONFORMING AMENDMENT.—Section 38(b)
of the Internal Revenue Code of 1986 (relat-
ing to general business credit) is amended—

(1) by striking ‘‘plus’’ at the end of para-
graph (12),

(2) by striking the period at the end of
paragraph (13) and inserting ‘‘, plus’’, and

(3) by adding at the end the following new
paragraph:

‘‘(14) the reserve component employment
credit determined under section 45E(a).’’.

(c) CLERICAL AMENDMENT.—The table of
sections for subpart D of part IV of sub-
chapter A of chapter 1 of the Internal Rev-
enue Code of 1986 is amended by inserting
after the item relating to section 45D the fol-
lowing new item:

‘‘Sec. 45E. Reserve component employment
credit.’’.
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(d) EFFECTIVE DATE.—The amendments

made by this section shall apply to taxable
years beginning after December 31, 2001.

By Mr. COCHRAN:
S. 541. A bill to improve foreign lan-

guage instruction; to the Committee
on Health, Education, Labor, and Pen-
sions.

Mr. COCHRAN. Mr. President, today
I am introducing The Foreign Lan-
guage Acquisition and Proficiency Im-
provement Act of 2001. It is a bill which
makes changes in the Elementary and
Secondary Education Act that encour-
age and make possible the teaching of
a second language to students in ele-
mentary and secondary schools, in par-
ticular, those schools heavily impacted
by the unique problems of educating a
high population of disadvantaged stu-
dents.

My bill also provides schools an in-
centive to initiate foreign language
programs, promotes technology, dis-
tance learning, and other innovative
activities in the effective instruction
of a foreign language.

According to the Center for Applied
Linguistics in Washington, D.C., the
early study of a second language offers
many benefits for students: academic
achievement, positive attitudes toward
diversity; flexibility in thinking; sensi-
tivity to language; and a better ear for
listening and pronunciation. Foreign
language study also improves chil-
dren’s understanding of their native
language, increases creativity, helps
students get better SAT scores, and in-
creases their job opportunities.

The evidence shows that children
who learn foreign languages score high-
er in all academic subjects than those
who speak only English. Most devel-
oped countries recognize this and, ac-
cording to the National Foreign Lan-
guage Center, the United States is
alone in not teaching foreign languages
routinely before the age of twelve.

In 1999, the Center for Applied Lin-
guistics released the results of a U.S.
Department of Education funded sur-
vey of foreign language teaching in
preschool through twelfth grade in the
United States. The results show a ris-
ing awareness and increase in the
teaching of foreign languages, but in
the 31 percent of elementary schools
that offered foreign language instruc-
tion, only 21 percent had proficiency as
the goal of the program. Among the
most frequently cited problems facing
foreign language programs were inad-
equate funding, inadequate in-service
teacher training, teacher shortages and
a lack of sequencing from elementary
to secondary school.

This survey is a good snapshot of the
state of the teaching of foreign lan-
guages K–12 in our country. It can be
read as encouraging: that we know we
should be teaching languages earlier;
that more schools are attempting to
teach foreign languages; and, that
more languages are being taught. It
also clearly shows where we need im-
provement: that we need to show ac-
complishment in teaching our students

foreign languages; that more schools
need to have the resources to offer the
necessary course work for attaining
this skill; and, that foreign languages
should be a priority.

The picture hasn’t changed dramati-
cally in the last two years.

Last year, I chaired hearings of the
Governmental Affairs Subcommittee
on International Security, Prolifera-
tion, and Federal Services which exam-
ined the relationship between foreign
language preparedness and national se-
curity.

These are some of the things we
learned about foreign language learn-
ing at those hearings:

The most attainable skill students
can acquire for likely college admis-
sion is foreign language proficiency;

The best predictor of foreign lan-
guage proficiency in college is previous
foreign language training, even if in
another language;

There are not enough foreign lan-
guage teachers. For example, Fairfax
County, Virginia schools have an
agreement with the Education Min-
istry in Spain, which provided at least
five Spanish language teachers last
year. In Mississippi, it is not unusual
to be taught French or German by dis-
tance learning, using live video trans-
mission in classrooms around the
state.

The earlier one begins to learn any
language, the quicker he or she will be-
come proficient and sound like a native
speaker.

And, as to how foreign language ac-
quisition relates to national security,
it was clear from the testimony of rep-
resentatives from the CIA, FBI, De-
partment of Defense, and the State De-
partment, that:

There is a continuing need for highly
proficient speakers of many languages
for surveillance, reconnaissance, nego-
tiations and other defense and intel-
ligence gathering activities;

The federal government spends up to
$70,000 to train one person in a lan-
guage as common as Spanish;

Recruiting for language specialists
includes attracting current teachers;

Language learning, especially in sen-
sitive government positions, best in-
cludes experience in the mother tongue
country. This enhances cultural under-
standing, colloquialisms and other lan-
guage usage that cannot be approxi-
mated in a classroom.

Another fact is that America’s busi-
nesses need foreign language speakers.
According to a USA TODAY survey,
top executives cited foreign language
skills twice as great as any other skill
in demand.

The National Foreign Language Cen-
ter published a 1999 report titled, Lan-
guage and National Security for the
21st Century: The Federal Role in Sup-
porting National Language Capacity.
This report is very compelling in its re-
view of the need for military and civil-
ian personnel with foreign language ca-
pability. It explains that the language
training business is estimated to be $20

billion internationally. That is money
spent by our government, our busi-
nesses and individuals to teach adults a
skill essential in the global relation-
ships of industry, diplomacy, defense,
and higher education.

The evidence of need is great, and yet
there is a lack of sufficient foreign lan-
guage training at the K–12 level. We
have one program in the Elementary
and Secondary Education Act aimed at
providing incentives and giving grants
to schools for this purpose.

I am happy that we’ve been success-
ful in raising the funding for this pro-
gram from $5 million in 1998 to $14 mil-
lion in FY 2001. However, the section of
this law providing grants to schools
that already offer foreign language in-
struction programs has never been
funded. A frustrating aspect of this
good program is that the schools in the
most need of the assistance can’t afford
the ante. My amendments establish a
50 percent set-aside for schools serving
the most disadvantaged students, and
eliminates the matching share require-
ment for those schools. This bill also
increases the annual authorization for
the program from $55,000,000 to
$75,000,000.

I hope that we will give greater at-
tention to this program when we make
funding decisions, so that schools with-
out the advantages of plentiful re-
sources can provide their students with
a high quality and competitive edu-
cation.

The Foreign Language Acquisition
and Proficiency Improvement Act will
provide new opportunities and encour-
agement to our school children, teach-
ers, and parents, so we can better meet
our global business challenges and na-
tional security needs.

By Mr. DODD.
S. 542. A bill to amend the Har-

monized Tariff Schedule of the United
States to provide separate subheadings
for hair clippers used for animals; to
the Committee on Finance.

Mr. DODD. Mr. President, I rise to
introduce legislation that would make
a simple correction to our Harmonized
Tariff Schedule creating a separate
subheading for hair clippers used for
animals.

The United States has been engaged
in an on-going dispute with the Euro-
pean Union, EU, over the EU’s refusal
to import hormone-treated beef from
the U.S. In reaction to the EU’s failure
to comply with a WTO ruling that
found that this ban on treated beef has
been harmful to the U.S. economy, the
United States Trade Representative
issued a list of products on which retal-
iatory duties of 100 percent would be
levied. Pursuant to Section 407 of the
Trade and Development Act of 2000, the
products designated for retaliatory du-
ties must be related to the industries
that are affected by the EU’s non-com-
pliance with the WTO decision.

One of the many products included
on the Trade Representative’s list is
hair clippers. However, no distinction
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is made between those clippers used for
animals and those used for humans,
specifically, beard trimmers. Since
both types of clippers are grouped
within the same subheading under the
Harmonized Tariff Schedule, human
beard trimmers could potentially be
subject to 100 percent duties. Yet, the
personal care industry and beard trim-
mers have no relationship to the cur-
rent beef-hormone dispute as is re-
quired by Section 407.

In an effort to prevent this inad-
vertent application of duties on beard
trimmers, the bill I am introducing
would provide a separate subheading
for clippers used by animals. I believe
that this simple clarification will en-
sure the fair application of our trade
laws and provide safeguards to U.S.
companies and consumers from the un-
intended consequences resulting from
these types of trade disputes. I hope
my colleagues will join me in sup-
porting this legislation.

By Mr. DOMENICI (for himself,
Mr. WELLSTONE, Mr. SPECTER,
Mr. KENNEDY, Mr. CHAFEE, Mr.
DODD, Mr. COCHRAN, Mr. REED,
Mr. REID, Mr. WARNER, Mr.
GRASSLEY, Mr. ROBERTS, Mr.
DURBIN, and Mr. JOHNSON):

S. 543. A bill to provide for equal cov-
erage of mental health benefits with
respect to health insurance coverage
unless comparable limitations are im-
posed on medical and surgical benefits;
to the Committee on Health, Edu-
cation, Labor, and Pensions.

Mr. DOMENICI. Mr. President, I rise
today with great pleasure and excite-
ment to introduce the ‘‘Mental Health
Equitable Treatment Act of 2001.’’ I
would also like to thank Senator
WELLSTONE for once again joining me
to cosponsor this important piece of
legislation.

The human brain is the organ of the
mind and just like the other organs of
our body, it is subject to illness.

And just as we must treat illnesses to
our other organs, we must also treat
illnesses of the brain.

Building upon that, I would ask the
following question: what if thirty years
ago our nation had decided to exclude
heart disease from health insurance
coverage?

Think about some of the wonderful
things we would not be doing today
like angioplasty, bypasses, and valve
replacements and the millions of peo-
ple helped because insurance covers
these procedures.

I would submit these medical ad-
vances have occurred because insur-
ance dollars have followed the patient
through the health care system. The
presence of insurance dollars has pro-
vided an enticing incentive to treat
those individuals suffering from heart
disease.

But sadly, those suffering from a
mental illness do not enjoy those same
benefits of treatment and medical ad-
vances because all too often insurance
discriminates against illnesses of the
brain.

Individuals suffering from a mental
illness face this discrimination even
though medical science is in an era
where we can accurately diagnose men-
tal illnesses and treat those afflicted so
they can be productive.

I simply do not understand, why with
this evidence would we not cover these
individuals and treat their illnesses
like any other disease?

There simply should not be a dif-
ference in the coverage provided by in-
surance companies for mental health
benefits and medical benefits, merely
because an individual suffers from a
mental illness.

The introduction of our Bill marks a
historic opportunity for us to take the
next step towards mental health par-
ity. The timing of our Bill is even more
important because the landmark Men-
tal Health Parity Act of 1996 will sun-
set on September 30 of this year.

As my colleagues know, this is an
issue I have a long involvement with
and I would like to begin with a few ob-
servations.

I believe that we have made great
strides in providing parity for the cov-
erage of mental illness. However, men-
tal illness continues to exact a heavy
toll on many, many lives.

Even though we know so much more
about mental illness, it can still bring
devastating consequences to those it
touches; their families, their friends,
and their loved ones. These individuals
and families not only deal with the so-
cietal prejudices and suspicions hang-
ing on from the past, but they also
must contend with unequal insurance
coverage.

I would submit the Mental Health
Parity Act of 1996 is a good first start,
but the Act is also not working. While
there may adherence to the letter of
the law, there are certainly violations
of the spirit of the law. For instance,
ways are being found around the law by
placing limits on the number of cov-
ered hospital days and outpatient vis-
its.

That is why I believe it is time for a
change.

Some will immediately say we can-
not afford it or that inclusion of this
treatment will cost too much. But, I
would first direct them to the results
of the Mental Health Parity Act of
1996. That law contains a provision al-
lowing companies to no longer comply
if their costs increase by more than
one percent.

And do you know how many compa-
nies have opted out because their costs
have increased by more than one per-
cent? Less than ten companies
throughout our entire country.

With that in mind I would like to
share a couple of facts about mental
illness with my colleagues:

Within the developed world, includ-
ing the United States, 4 of the 10 lead-
ing causes of disability for individuals
over the age of five are mental dis-
orders.

In the order of prevalence the dis-
orders are major depression, schizo-

phrenia, bipolar disorder, and obsessive
compulsive disorder.

Disability always has a cost and the
direct cost to the United States per
year for respiratory disease is $99 bil-
lion, cardiovascular disease is $160 bil-
lion, and finally $148 billion for mental
illness.

One in every five people, more than
40 million adults, in this Nation will be
afflicted by some type of mental ill-
ness.

Nearly 7.5 million children and ado-
lescents, or 12 percent, suffer from one
or more mental disorders.

Schizophrenia alone is 50 times more
common than cystic fibrosis, 60 times
more common than muscular dys-
trophy and will strike between 2 and 3
million Americans.

Let us also look at the efficacy of
treatment for individuals suffering
from certain mental illnesses, espe-
cially when compared with the success
rates of treatments for other physical
ailments. For a long time, many who
are in this field, especially on the in-
surance side, have behaved as if you
get far better results for angioplasty
than you do for treatments for bipolar
illness.

Treatment for bipolar disorders, that
is, those disorders characterized by ex-
treme lows and extreme highs, have an
80 percent success rate if you get treat-
ment, both medicine and care. Schizo-
phrenia, the most dreaded of mental
illnesses, has a 60-percent success rate
in the United States today if treated
properly. Major depression has a 65 per-
cent success rate.

Lets compare those success rates to
several important surgical procedures
that everybody thinks we ought to be
doing:

Angioplasty has a 41-percent success
rate.

Atherectomy has a 52-percent success
rate.

I would now like to take a minute to
discuss the Mental Health Equitable
Treatment Act of 2001. The Bill seeks a
very simple goal: provide the same
mental health benefits already enjoyed
by Federal employees.

The Bill is modeled after the mental
health benefits provided through the
Federal Employees Health Benefits
Program, FEHBP, and expands the
Mental Health Parity Act of 1996 to
prohibit a group health plan from im-
posing treatment limitations or finan-
cial requirements on the coverage of
mental health benefits unless com-
parable limitations are imposed on
medical and surgical benefits.

Our Bill provides full parity for all
categories of mental health conditions
listed in the Diagnostic and Statistical
Manual of Mental Disorders, Fourth
Edition, DSM IV, with coverage being
contingent on the mental health condi-
tion being included in an authorized
treatment plan, the treatment plan is
in accordance with standard protocols,
and the treatment plan meets medical
necessity determination criteria.

Like the Mental Health Parity Act of
1996, the Bill does not require a health
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plan to provide coverage for alcohol
and substance abuse benefits. More-
over, the Bill does not mandate the
coverage of mental health benefits,
rather the Bill only applies if the plan
already provides coverage for mental
health benefits.

In conclusion, the Bill provides men-
tal heath benefits on par with those al-
ready enjoyed by Federal employees
and I would urge my colleagues to sup-
port this important piece of legisla-
tion.

I ask unanimous consent that the
text of the bill and a summary of the
bill be printed in the RECORD.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

S. 543
Be it enacted by the Senate and House of Rep-

resentatives of the United States of America in
Congress assembled,
SECTION 1. SHORT TITLE.

This Act may be cited as the ‘‘Mental
Health Equitable Treatment Act of 2001’’.
SEC. 2. AMENDMENT TO THE EMPLOYEE RETIRE-

MENT INCOME SECURITY ACT OF
1974.

(a) IN GENERAL.—Section 712 of the Em-
ployee Retirement Income Security Act of
1974 (29 U.S.C. 1185a) is amended to read as
follows:
‘‘SEC. 712. MENTAL HEALTH PARITY.

‘‘(a) IN GENERAL.—In the case of a group
health plan (or health insurance coverage of-
fered in connection with such a plan) that
provides both medical and surgical benefits
and mental health benefits, such plan or cov-
erage shall not impose any treatment limita-
tions or financial requirements with respect
to the coverage of benefits for mental ill-
nesses unless comparable treatment limita-
tions or financial requirements are imposed
on medical and surgical benefits.

‘‘(b) CONSTRUCTION.—Nothing in this sec-
tion shall be construed as requiring a group
health plan (or health insurance coverage of-
fered in connection with such a plan) to pro-
vide any mental health benefits.

‘‘(c) SMALL EMPLOYER EXEMPTION.—
‘‘(1) IN GENERAL.—This section shall not

apply to any group health plan (and group
health insurance coverage offered in connec-
tion with a group health plan) for any plan
year of any employer who employed an aver-
age of at least 2 but not more than 25 em-
ployees on business days during the pre-
ceding calendar year.

‘‘(2) APPLICATION OF CERTAIN RULES IN DE-
TERMINATION OF EMPLOYER SIZE.—For pur-
poses of this subsection—

‘‘(A) APPLICATION OF AGGREGATION RULE
FOR EMPLOYERS.—Rules similar to the rules
under subsections (b), (c), (m), and (o) of sec-
tion 414 of the Internal Revenue Code of 1986
shall apply for purposes of treating persons
as a single employer.

‘‘(B) EMPLOYERS NOT IN EXISTENCE IN PRE-
CEDING YEAR.—In the case of an employer
which was not in existence throughout the
preceding calendar year, the determination
of whether such employer is a small em-
ployer shall be based on the average number
of employees that it is reasonably expected
such employer will employ on business days
in the current calendar year.

‘‘(C) PREDECESSORS.—Any reference in this
paragraph to an employer shall include a ref-
erence to any predecessor of such employer.

‘‘(d) SEPARATE APPLICATION TO EACH OP-
TION OFFERED.—In the case of a group health
plan that offers a participant or beneficiary
two or more benefit package options under

the plan, the requirements of this section
shall be applied separately with respect to
each such option.

‘‘(e) DEFINITIONS.—For purposes of this sec-
tion—

‘‘(1) FINANCIAL REQUIREMENTS.—The term
‘financial requirements’ includes
deductibles, coinsurance, co-payments, other
cost sharing, and limitations on the total
amount that may be paid with respect to
benefits under the plan or health insurance
coverage with respect to an individual or
other coverage unit (including annual and
lifetime limits).

‘‘(2) MEDICAL OR SURGICAL BENEFITS.—The
term ‘medical or surgical benefits’ means
benefits with respect to medical or surgical
services, as defined under the terms of the
plan or coverage (as the case may be), but
does not include mental health benefits.

‘‘(3) MENTAL HEALTH BENEFITS.—The term
‘mental health benefits’ means benefits with
respect to services for all categories of men-
tal health conditions listed in the Diagnostic
and Statistical Manual of Mental Disorders,
Fourth Edition (DSM IV-TR), or the most re-
cent edition if different than the Fourth Edi-
tion, as defined under the terms of the plan
or coverage (as the case may be), if such
services are included as part of an authorized
treatment plan that is in accordance with
standard protocols and such services meet
applicable medical necessity criteria, but
does not include benefits with respect to the
treatment of substance abuse or chemical
dependency.

‘‘(4) TREATMENT LIMITATIONS.—The term
‘treatment limitations’ means limitations
on the frequency of treatment, number of
visits or days of coverage, or other limits on
the duration or scope of treatment under the
plan or coverage.’’.

(b) EFFECTIVE DATE.—The amendment
made by this section shall apply with respect
to plan years beginning on or after January
1, 2002.
SEC. 3. AMENDMENT TO THE PUBLIC HEALTH

SERVICE ACT RELATING TO THE
GROUP MARKET.

(a) IN GENERAL.—Section 2705 of the Public
Health Service Act (42 U.S.C. 300gg–5) is
amended to read as follows:
‘‘SEC. 2705. MENTAL HEALTH PARITY.

‘‘(a) IN GENERAL.—In the case of a group
health plan (or health insurance coverage of-
fered in connection with such a plan) that
provides both medical and surgical benefits
and mental health benefits, such plan or cov-
erage shall not impose any treatment limita-
tions or financial requirements with respect
to the coverage of benefits for mental ill-
nesses unless comparable treatment limita-
tions or financial requirements are imposed
on medical and surgical benefits.

‘‘(b) CONSTRUCTION.—Nothing in this sec-
tion shall be construed as requiring a group
health plan (or health insurance coverage of-
fered in connection with such a plan) to pro-
vide any mental health benefits.

‘‘(c) SMALL EMPLOYER EXEMPTION.—
‘‘(1) IN GENERAL.—This section shall not

apply to any group health plan (and group
health insurance coverage offered in connec-
tion with a group health plan) for any plan
year of any employer who employed an aver-
age of at least 2 but not more than 25 em-
ployees on business days during the pre-
ceding calendar year.

‘‘(2) APPLICATION OF CERTAIN RULES IN DE-
TERMINATION OF EMPLOYER SIZE.—For pur-
poses of this subsection—

‘‘(A) APPLICATION OF AGGREGATION RULE
FOR EMPLOYERS.—Rules similar to the rules
under subsections (b), (c), (m), and (o) of sec-
tion 414 of the Internal Revenue Code of 1986
shall apply for purposes of treating persons
as a single employer.

‘‘(B) EMPLOYERS NOT IN EXISTENCE IN PRE-
CEDING YEAR.—In the case of an employer
which was not in existence throughout the
preceding calendar year, the determination
of whether such employer is a small em-
ployer shall be based on the average number
of employees that it is reasonably expected
such employer will employ on business days
in the current calendar year.

‘‘(C) PREDECESSORS.—Any reference in this
paragraph to an employer shall include a ref-
erence to any predecessor of such employer.

‘‘(d) SEPARATE APPLICATION TO EACH OP-
TION OFFERED.—In the case of a group health
plan that offers a participant or beneficiary
two or more benefit package options under
the plan, the requirements of this section
shall be applied separately with respect to
each such option.

‘‘(e) DEFINITIONS.—For purposes of this sec-
tion—

‘‘(1) FINANCIAL REQUIREMENTS.—The term
‘financial requirements’ includes
deductibles, coinsurance, co-payments, other
cost sharing, and limitations on the total
amount that may be paid with respect to
benefits under the plan or health insurance
coverage with respect to an individual or
other coverage unit (including annual and
lifetime limits).

‘‘(2) MEDICAL OR SURGICAL BENEFITS.—The
term ‘medical or surgical benefits’ means
benefits with respect to medical or surgical
services, as defined under the terms of the
plan or coverage (as the case may be), but
does not include mental health benefits.

‘‘(3) MENTAL HEALTH BENEFITS.—The term
‘mental health benefits’ means benefits with
respect to services for all categories of men-
tal health conditions listed in the Diagnostic
and Statistical Manual of Mental Disorders,
Fourth Edition (DSM IV), or the most recent
edition if different than the Fourth Edition,
as defined under the terms of the plan or
coverage (as the case may be), if such serv-
ices are included as part of an authorized
treatment plan that is in accordance with
standard protocols and such services meet
applicable medical necessity criteria, but
does not include benefits with respect to the
treatment of substance abuse or chemical
dependency.

‘‘(4) TREATMENT LIMITATIONS.—The term
‘treatment limitations’ means limitations
on the frequency of treatment, number of
visits or days of coverage, or other limits on
the duration or scope of treatment under the
plan or coverage.’’.

(b) EFFECTIVE DATE.—The amendment
made by this section shall apply with respect
to plan years beginning on or after January
1, 2002.

SEC. 4. PREEMPTION.

Nothing in the amendments made by this
Act shall be construed to preempt any provi-
sion of State law that provides protections
to enrollees that are greater than the protec-
tions provided under such amendments.

SEC. 5. GENERAL ACCOUNTING OFFICE STUDY.

(a) STUDY.—The Comptroller General shall
conduct a study that evaluates the effect of
the implementation of the amendments
made by this Act on the cost of health insur-
ance coverage, access to health insurance
coverage (including the availability of in-
network providers), the quality of health
care, and other issues as determined appro-
priate by the Comptroller General.

(b) REPORT.—Not later than 2 years after
the date of enactment of this Act, the Comp-
troller General shall prepare and submit to
the appropriate committees of Congress a re-
port containing the results of the study con-
ducted under subsection (a).
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MENTAL HEALTH EQUITABLE TREATMENT ACT

OF 2001—SUMMARY

The Bill seeks to ensure greater parity in
the coverage of mental health benefits by
prohibiting a group health plan from treat-
ing mental health benefits differently from
the coverage of medical and surgical bene-
fits.

The Bill only applies to group health plans
already providing mental health benefits and
is modeled after the mental health benefits
provided through the Federal Employees
Health Benefits Program (FEHBP).

FULL PARITY FOR ALL MENTAL ILLNESSES

Expands the Mental Health Parity Act of
1996 (MHPA) to prohibit a group health plan
from imposing treatment limitations or fi-
nancial requirements on the coverage of
mental health benefits unless comparable
limitations are imposed on medical and sur-
gical benefits.

Provides full parity for all categories of
mental health conditions listed in the ‘‘Diag-
nostic and Statistical Manual of Mental Dis-
orders,’’ 4th Edition (DSM IV–TR).

Coverage is also contingent on the mental
health condition being included in an au-
thorized treatment plan, the treatment plan
is in accordance with standard protocols, and
the treatment plan meets medical necessity
determination criteria.

Defines ‘‘treatment limitations’’ as limits
on the frequency of treatment, the number
of visits, the number of covered hospital
days, or other limits on the scope and dura-
tion of treatment and defines ‘‘financial re-
quirements’’ to include deductibles, coinsur-
ance, co-payments, and catastrophic maxi-
mums.

REQUIREMENTS AND EXEMPTIONS

Eliminates the September 30, 2001 sunset
provision in the MHPA.

Like the MHPA the bill does not require
plans to provide coverage for benefits relat-
ing to alcohol and drug abuse.

There is a small business exemption for
companies with 25 or fewer employees.

Mr. WELLSTONE. Mr. President, I
am pleased today to join my colleague
from New Mexico once again to intro-
duce a bill for fairness in health cov-
erage for those with mental illness.
The Mental Health Equitable Treat-
ment Act of 2001 will take the critical
next steps to ensure that private
health insurance companies provide
the same level of coverage for mental
illness as they do for other diseases.
This bill will be a major step toward
ending the discrimination against peo-
ple who suffer from mental illness.

In 1996, I was proud to introduce the
Mental Health Parity Act, a law which
broke new ground, placing mental
health alongside other medical and sur-
gical coverage for parity in insurance
coverage. Although the 1996 bill was
limited to parity in annual and life-
time limits in care, the message was
clear: there is no place for discrimina-
tion against those with mental illness.
Since the Mental Health Parity Act be-
came law, we have seen that the costs
have remained low and manageable,
but, unfortunately, we have also seen
that employers and insurance compa-
nies have taken advantage of the gaps
that remain in coverage for mental ill-
ness. Patients have faced increases in
copayment and deductible costs, more
problems in gaining access to care,
fewer approvals for hospital stays and

outpatient days, and refusals to cover
care. The suffering of people with men-
tal illness has grown, and the time to
end this discrimination is now.

For too long, mental illness has been
stigmatized as a character flaw, rather
than as the serious disease that it is.
As a result, people with mental illness
are often ashamed and afraid to seek
treatment, for fear that they will lose
their jobs or friends; for fear that peo-
ple will not recognize the suffering
that they endure; for fear that they
will not be able to receive help. We
have all seen portrayals of mentally ill
people as somehow different, as dan-
gerous, or as frightening. Such stereo-
types only reinforce the biases against
people with mental illness. Can you
imagine this type of portrayal of some-
one who has a cardiac problem, or who
happens to carry a gene that pre-
disposes them to diabetes? And yet, we
have all known someone with a serious
mental illness, within our families or
our circle of friends, or in public life.
Many people have courageously come
forward to speak about their personal
experiences with their illness, to help
us all understand better the effects of
this illness on a person’s life, the ways
in which effective treatments have
helped them, or, sadly, the ways in
which a loved one died through suicide
as a result of untreated mental illness.
I commend those who speak out on this
issue, for their honesty and courage to
come forward about their experiences,
to help the world to understand the re-
ality of this disease.

The statistics concerning mental ill-
ness, and the state of health care cov-
erage for adults and children with this
disease are startling, and disturbing. A
watershed in our understanding of the
impact of mental disorders is the 1996
Global Burden of Disease, GBD, study,
conducted for the World Bank and
World Health Organization by experts
at Harvard University. The GBD de-
fined a very useful concept, called the
Disability Adjusted Life Year, DALY,
which refers to healthy years of life
lost to either disability or premature
mortality. Based on this measure of
disease burden, mental disorders—
which are prevalent worldwide, often
begin early in life, and frequently are
characterized by recurrent episodes, as
in depression, or chronicity, as in
schizophrenia, produce a dispropor-
tionate share of DALYs, much of which
is due to the disabling nature of mental
illness. According to the GBD study, in
the U.S. and throughout the developed
world, depression is the leading cause
of disability, and three other mental
disorders are among the top ten causes
of disability, bipolar disorder, schizo-
phrenia, and obsessive-compulsive dis-
order.

The National Institute of Mental
Health, a NIH research institute within
the U.S. Department of Health and
Human Services, describes serious de-
pression as an extremely critical public
health problem. More than 18 million
people in the United States will suffer

from a depressive illness this year, and
many will be unnecessarily incapaci-
tated for weeks or months, because
their illness goes untreated. The cost
to the nation is in the billions of dol-
lars. The suffering of depressed people
and their families is immeasurable.

The situation is worse for children.
The 1998 Surgeon General’s Report on
Mental Health estimates that between
5 and 9 percent of those under age 18
have mental disorders so severe that
they face overwhelming difficulties in
their efforts to function well with their
families, friends, and teachers. For
children, mental illness carries a dou-
ble burden: both the suffering of the
disorder itself, as well as the lost pe-
riod of healthy learning and social de-
velopment needed to help children live
up to their potential. The recent tragic
episodes of violence in our schools re-
mind us that inadequately treated
emotional and behavioral disorders in
our children can literally have lethal
consequences in terms of suicide and
murder.

Our investment in mental health re-
search is paying off well. We know so
much more now about brain disease,
behavioral and emotional disorders,
and treatment. But without access to
care, such treatments cannot help
those who are suffering from mental
illness. We know from NIH-funded re-
search that available medications and
psychological treatments, alone or in
combination, can help 80 percent of
those with depression. But without
adequate treatment, future episodes of
depression may continue or worsen in
severity. Yet, the steady decline in the
quality and breadth of health care cov-
erage is truly disturbing.

The inequities related to the status
of mental disorders in health insurance
is indisputable. The U.S. General Ac-
counting Office issued a report in May,
2000, that verified that despite passage
of the 1996 mental health parity law, 14
percent of employers failed to comply
with even the limited protections re-
quired by that law. Of the 86 percent
that did comply, most (87%) continued
to limit their mental health benefits,
thus violating the spirit, if not the let-
ter, of the law. In other words, the ma-
jority of employers who claim to pro-
vide mental health benefits restrict ac-
tual care through limitations on cov-
erage or access, or by increasing the
cost to the patient. And they do this
despite the fact that costs are low. Ac-
cording to most reports on parity, in-
cluding the most recent analysis re-
quested by Congress from the National
Advisory Mental Health Council, when
mental health coverage is managed ap-
propriately, premium increases can be
as low as 1 percent.

Yet inequities in coverage continue,
despite the 1996 law and the numerous
state laws that have tried without suc-
cess to finally put an end to this health
care discrimination. The discrimina-
tion continues despite the fact that
there is no biomedical justification for
differentiating serious mental illness
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from other serious and potentially
chronic disorders, nor for judging men-
tal disorders to be in any way less real
or less deserving of treatment. What
does exist and continues to grow is an
extensive body of rigorous research
that has demonstrated that treatment
for mental disorders is both precise and
cost-effective.

Although the costs for coverage have
been shown to be low, the consequences
of untreated mental illness in our soci-
ety are very serious and far-reaching—
especially when one looks at how it af-
fects individuals, families, employers,
corporations, social service systems,
and criminal justice systems. I have
seen first hand in the juvenile correc-
tions system what happens when men-
tal illness is criminalized, when youth
with mental illness are incarcerated
for exhibiting symptoms of their ill-
ness. To treat ill people as criminals is
outrageous and immoral. We must
make treatment for this illness as
available and as routine as treatment
for any other disease. The discrimina-
tion must stop.

The Mental Health Equitable Treat-
ment Act of 2001 is modeled after the
Federal Employees Health Benefit
Plan, and provides full parity for all
categories of mental health conditions.
Group health plans would be prohibited
from imposing treatment limitations,
including restricting numbers of visits
or covered hospital days, or financial
requirements, such as higher copay-
ments, that are different from other
medical/surgical benefits. This bill is a
major step forward in coverage for
mental illness by private health insur-
ers. It does not require that mental
health benefits be part of a health ben-
efits package, but establishes a re-
quirement for parity in coverage for
those plans that offer mental health
benefits. This bill goes a long way to-
ward our bipartisan goal: that mental
illness be treated like any other dis-
ease in health care coverage.

The Mental Health Equitable Treat-
ment Act of 2001 is designed to take a
large step toward ending the suffering
of those with mental illness who have
been unfairly discriminated against in
their health coverage. The time to pass
this bill is now.

Mr. KENNEDY. Mr. President, I am
pleased today to join Senator DOMENICI
and Senator WELLSTONE in introducing
the Mental Health Equitable Treat-
ment Act of 2001. This Act is an impor-
tant step in the fight to end the stigma
against mental illness and ensure that
those suffering from mental illness re-
ceive the services they need. For too
long, individuals with mental disorders
have faced unfair treatment restric-
tions and paid more for the services
they need than have individuals requir-
ing medical or surgical services.

The groundbreaking report on men-
tal health that the Surgeon General re-
leased last year reveals that dispropor-
tionate cost-sharing requirements and
treatment limitations ‘‘reduce appro-
priate use, of mental health services,’’

and ‘‘leave people to bear catastrophic
costs themselves.’’

The Mental Health Equitable Treat-
ment Act aims to halt these troubling
trends by ensuring that group health
plans treat mental health benefits the
same way they do medical and surgical
benefits.

In 1996, we enacted the Mental Health
Parity Act. While this important legis-
lation made progress in advancing the
fair treatment of individuals with men-
tal illness, it did not go far enough in
providing true protection for all people
suffering from mental disorders.

The Mental Health Equitable Treat-
ment Act of 2001 improves upon this
earlier legislation by providing full
parity for a broad range of mental
health disorders. Under the Act, group
health plans must limit the treatment
restrictions and financial requirements
that they impose for mental health
benefits to the same level that they set
for medical or surgical benefits. Co-
payments for office visits must be com-
parable, for example, regardless of
whether the office is a physician’s or a
psychiatrist’s. While the Act does not
apply to group health plans that do not
provide any mental health benefits or
that have 25 employees or less, it is a
critical step in ending the blatant dis-
crimination that people with mental
disorders face in trying to obtain nec-
essary and affordable treatment.

As we have learned more about the
brain and the way it works, we have
developed promising treatments that
can significantly improve the health of
individuals with mental illness and
help them lead productive lives. Suc-
cess rates for treating mental illnesses
are now as high as 80 percent. Without
strong parity legislation, however,
these effective treatments will remain
elusive for the millions of individuals
who need them.

The Mental Health Equitable Treat-
ment Act will finally help these indi-
viduals receive the care they need by
eliminating one of the biggest barriers
to care, cost. I strongly encourage my
colleagues to support this
groundbreaking piece of legislation.

By Mr. BURNS (for himself, Mr.
BOND, Mr. CRAIG, and Mr. THOM-
AS):

S. 544. A bill to amend the Federal
Meat Inspection Act to provide that a
quality grade label issued by the Sec-
retary of Agriculture may not be used
for imported meat food products; to the
Committee on Agriculture, Nutrition,
and Forestry.

Mr. BURNS. Mr. President, I rise
today to sponsor a bill on an issue of
great importance to my state and to
the entire livestock industry. The sub-
ject is that of restricting the quality
USDA Grade Stamp to only U.S. live-
stock products. It would prohibit for-
eign meat from coming into America
and unfairly receiving the USDA Grade
Stamp.

This language offered today, will in-
sure that all meat products imported

from foreign countries will not be al-
lowed to use the USDA Grade. For
years, other countries have used the
USDA Grade Stamp to their advantage,
and to the disadvantage of our own
producers. Historically, Canada and
Mexico have shipped livestock into the
United States, and by doing so they
have reaped the benefits of the pre-
mium given by USDA for our labeled
grades.

USDA Prime and USDA Choice
grades are given a premium price in
the marketplace. By allowing foreign
countries to compete using our grade
labels, American livestock producers
are effectively prevented from receiv-
ing a premium for something that
should belong solely to them.

Agricultural producers from across
our borders ship livestock to the
United States, and feed them for a
short period of time in order to bypass
current restrictions. The animals are
then slaughtered here as a United
States product. This is not only unfair,
but it is a betrayal of trust that our
producers have placed in the system. It
is one that American producers should
not have to tolerate. My bill provides
for a 90 day feeding period to prevent
this from happening, yet maintains the
profits lightweight cattle from foreign
countries bring to American feeders.

The huge influx of imports from both
Canada and Mexico, that American ag-
ricultural producers are currently
faced with, has provided an added hard-
ship to the agricultural economy. This
is one obstacle that could easily be
remedied by this legislation.

When consumers see the USDA Grade
Stamp on meat, most assume that they
are buying a U.S. raised product. Even
though imported carcasses are required
to have a ‘‘foreign origin mark,’’ it is
trimmed off prior to retail sales for
marketing purposes. This is very mis-
leading for our consumers.

This bill will protect both the Amer-
ican producer and the American con-
sumer. If the Grade Stamp is reserved
exclusively for U.S. products, we elimi-
nate the disadvantage American pro-
ducers face in competing with im-
ported meats. We would also be ensur-
ing that American consumers know
that the meat they purchase, is the top
quality American product they have al-
ways assumed they were buying. Pro-
ducers and consumers alike deserve to
know that the USDA grade label really
means what it says, produced in the
U.S.

This bill would also help assure the
American consumer that the meat they
are eating is disease free, something
that our friends in Europe are truly
concerned about right now.

I am proud and pleased to sponsor
this bill, and I look forward to moving
it through the process so we may in-
sure that Americans truly have the op-
portunity to use what is theirs and
theirs alone, the USDA Grade.

I ask unanimous consent that the
text of the bill be printed in the
RECORD.
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There being no objection, the bill was

ordered to be printed in the RECORD, as
follows:

S. 544
Be it enacted by the Senate and House of Rep-

resentatives of the United States of America in
Congress assembled,
SECTION 1. SHORT TITLE.

This Act may be cited as the ‘‘USDA Grade
Recission Act of 2001’’.
SEC. 2. QUALITY GRADE LABELING OF IMPORTED

MEAT AND MEAT FOOD PRODUCTS.
Section 1(n) of the Federal Meat Inspection

Act (21 U.S.C. 601(n)) is amended—
(1) in paragraph (11), by striking ‘‘or’’ at

the end;
(2) in paragraph (12), by striking the period

at the end and inserting ‘‘; or’’; and
(3) by adding at the end the following:
‘‘(13) if it is an imported carcass, part

thereof, meat, or meat food product (includ-
ing any carcass, part thereof, meat, or meat
food product produced from any cattle,
sheep, or goats that have not been fed in the
United States for at least 90 days) and bears
a label that indicates a quality grade issued
by the Secretary.’’.

By Mr. FRIST:
S. 545. A bill to amend the Internal

Revenue Code of 1986 to extend the
work opportunity credit to small busi-
ness employees working or living in
areas of poverty; to the Committee on
Finance

Mr. FRIST. Mr. President, I ask
unanimous consent that the text of the
bill be printed in the RECORD.

There being no objection, the bill was
ordered to be printed in the RECORD, as
follows:

S. 545
Be it enacted by the Senate and House of Rep-

resentatives of the United States of America in
Congress assembled,
SECTION 1. EXPANSION OF WORK OPPORTUNITY

TAX CREDIT.
(a) IN GENERAL.—Section 51(d)(1) of the In-

ternal Revenue Code of 1986 (relating to
members of targeted groups) is amended by
striking ‘‘or’’ at the end of subparagraph (G),
by striking the period at the end of subpara-
graph (H) and inserting ‘‘, or’’, and by adding
at the end the following:

‘‘(I) a qualified small business employee.’’
(b) QUALIFIED SMALL BUSINESS EM-

PLOYEE.—Section 51(d) of the Internal Rev-
enue Code of 1986 is amended by redesig-
nating paragraphs (10) through (12) as para-
graphs (11) through (13), respectively, and by
inserting after paragraph (9) the following:

‘‘(10) QUALIFIED SMALL BUSINESS EM-
PLOYEE.—

‘‘(A) IN GENERAL.—The term ‘qualified
small business employee’ means any indi-
vidual—

‘‘(i) hired by a qualified small business lo-
cated in a population census tract with a
poverty rate not less than 20 percent, or

‘‘(ii) hired by a qualified small business
and who is certified by the designated local
agency as residing in such a population cen-
sus tract.

‘‘(B) QUALIFIED SMALL BUSINESS.—The term
‘qualified small business’ has the meaning
given the term ‘small employer’ by section
4980D(d)(2).

‘‘(C) USE OF CENSUS DATA.—The poverty
rate for any population census tract shall be
determined by the most recent decennial
census data available.’’.

(c) REPORT.—The Secretary of the Treas-
ury shall report to the Committee on Ways
and Means of the House of Representatives

and the Committee on Finance of the Senate
on the date which is 18 months after the date
of enactment of this Act on the effect of the
expansion of the work opportunity credit
under section 51 of the Internal Revenue
Code of 1986, as amended by this section.

(d) EFFECTIVE DATE.—The amendments
made by this section shall apply to individ-
uals who begin work for the employer after
the date of enactment of this Act.

By Mr. WARNER (for himself,
Mr. ALLEN, Mr. GRAHAM, and
Mr. NELSON of Florida):

S. 546. A bill to expand the applica-
bility of the increase in the automatic
maximum amount of Servicemembers’
Group Life Insurance scheduled to take
effect on April 1, 2001, to the deaths of
certain members of the uniformed serv-
ices who die before that date; to the
Committee on Veterans’ Affairs.

Mr. WARNER. Mr. President, I ask
unanimous consent that the text of the
bill be printed in the RECORD.

There being no objection, the bill was
ordered to be printed in the RECORD, as
follows:

S. 546
Be it enacted by the Senate and House of Rep-

resentatives of the United States of America in
Congress assembled,
SECTION 1. EXPANDED APPLICABILITY OF IN-

CREASE IN AUTOMATIC MAXIMUM
COVERAGE UNDER
SERVICEMEMBERS’ GROUP LIFE IN-
SURANCE.

(a) IN GENERAL.—Notwithstanding section
312(c) of the Veterans Benefits and Health
Care Improvement Act of 2000 (Public Law
106–419; 114 Stat. 1854; 38 U.S.C. 1967 note) or
any other provision of law, the amount of
Servicemembers’ Group Life Insurance in
force under subchapter III of chapter 19 of
title 38, United States Code, for each indi-
vidual described in subsection (b) at the time
of such individual’s death as described in
that subsection shall be $250,000.

(b) COVERED INDIVIDUALS.—An individual
described in this subsection is any individual
insured under section 1967 of title 38, United
States Code, who—

(1) during the period beginning on October
1, 2000, and ending on March 30, 2001, dies in
a manner covered by such insurance; and

(2) at the time of death, had not made an
election under that section to be insured in
an amount less than automatic maximum
amount provided for in that section.

By Mr. MCCAIN:
S. 547. A bill to redesignate the Fed-

eral Old-Age and Survivors Insurance
Trust Fund and the Federal Disability
Insurance Trust Fund as the Federal
Old-Age and Survivors Insurance Ac-
counting Fund and the Federal Dis-
ability Insurance Accounting Fund, re-
spectively; to the Committee on Fi-
nance.

Mr. MCCAIN. Mr. President, today I
am introducing a simple, but essential
bill that would change the name of the
Social Security Trust Funds to the So-
cial Security Accounting Funds. It is
my honor to have Congressman
DEMINT introducing an identical meas-
ure in the House of Representatives
today.

It is time for us to talk straight to
Americans about the Social Security
program. When they see and hear
‘‘Trust Fund’’, it makes them believe

that their retirement money is sitting
in a bank vault safe and sound. How-
ever, the truth is precisely the oppo-
site.

Payroll tax revenues for the Social
Security program in excess of what is
needed to pay Social Security benefits,
are deposited into the government’s
general funds as part of the U.S. Treas-
ury. They are accounted for through
the issuance of federal securities to the
Social Security ‘‘trust funds’’. How-
ever, the trust funds themselves do not
hold the money; they are simply ac-
counts.

This legislation would accurately
designate the Social Security program
funds as accounting funds not trust
funds.

Additionally, I would like to take
this opportunity to once again remind
my colleagues of the precarious finan-
cial condition of the entire Social Se-
curity system and the urgent need for
a serious, bipartisan effort to reform
and revitalize this cornerstone of many
Americans’ retirement planning.

The only way to achieve real reform
of the Social Security system is to
work together in a bipartisan manner.
It’s time to abandon the irresponsible
game of playing partisan politics with
Social Security. Democrats will have
to stop using the issue to scare seniors
into voting against Republicans. Re-
publicans will have to resist using So-
cial Security revenues to finance tax
cuts. And both parties must stop raid-
ing the Trust Funds to fund more gov-
ernment spending. We must face up to
our responsibilities, not as Republicans
or Democrats, but as elected represent-
atives of the American people with a
common obligation to protect the gen-
eration of today and of tomorrow.

It is time for us to talk straight to
Americans about Social Security and
begin working together in a bipartisan
fashion to make the necessary changes
to strengthen and save the nation’s re-
tirement program for the seniors of
today and tomorrow.

We must work together to develop
fair and effective reforms that will pre-
serve and protect the Social Security
system for current and future retirees,
while allowing all Americans, particu-
larly low- and middle-income individ-
uals, the opportunity to share in the
great prosperity that our nation enjoys
today.

I ask unanimous consent that the
text of this bill be printed in the
RECORD.

There being no objection, the bill was
ordered to be printed in the RECORD, as
follows:

S. 547

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,
SECTION 1. SHORT TITLE.

The Act may be cited as the ‘‘Straighter
Talk on Social Security Act of 2001’’.
SEC. 2. REDESIGNATION OF SOCIAL SECURITY

TRUST FUNDS.
The Federal Old-Age and Survivors Insur-

ance Trust Fund and the Federal Disability
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Insurance Trust Fund are hereby redesig-
nated as the ‘‘Federal Old-Age and Survivors
Insurance Accounting Fund’’ and the ‘‘Fed-
eral Disability Insurance Accounting Fund’’,
respectively.
SEC. 3. CONFORMING AMENDMENTS TO THE SO-

CIAL SECURITY ACT.
(a) IN GENERAL.—Sections 201, 202, 206, 215,

217, 221, 222, 228, 229, 703, 706, 709, 710, 1106,
1129, 1131, 1140, 1145, 1147, 1817, and 1840 of the
Social Security Act (42 U.S.C. 401, 402, 406,
415, 417, 421, 422, 428, 429, 903, 907, 910, 911, 1306,
1320a–8, 1320b–1, 1320b–10, 1320b–15, 1320b–17,
1395i, and 1395s) are each amended (in the
text and in the headings) by striking ‘‘Fed-
eral Old-Age and Survivors Insurance Trust
Fund’’ and ‘‘Federal Disability Insurance
Trust Fund’’ each place they appear and in-
serting ‘‘Federal Old-Age and Survivors In-
surance Accounting Fund’’ and ‘‘Federal Dis-
ability Insurance Accounting Fund’’, respec-
tively.

(b) CONFORMING AMENDMENTS.—Sections
201, 215, 217, 221, 222, 229, 231, 234, 706, 709, 1110,
and 1148 of such Act (42 U.S.C. 401, 415, 417,
421, 422, 429, 431, 434, 907, 910, 1310, and 1320b–
18)) are each amended (in the text and in the
headings) by striking ‘‘Trust Funds’’ and
‘‘trust funds’’ each place they appear and in-
serting ‘‘Funds’’.
SEC. 4. OTHER CONFORMING AMENDMENTS.

(a) IN GENERAL.—The following provisions
are amended by striking ‘‘Federal Old-Age
and Survivors Insurance Trust Fund’’ and
‘‘Federal Disability Insurance Trust Fund’’
each place they appear and inserting ‘‘Fed-
eral Old-Age and Survivors Insurance Ac-
counting Fund’’ and ‘‘Federal Disability In-
surance Accounting Fund’’, respectively:

(1) sections 3121 and 6402 of the Internal
Revenue Code of 1986;

(2) section 7 of the Railroad Retirement
Act of 1974 (45 U.S.C. 231f);

(3) section 8331 of title 5, United States
Code; and

(4) sections 3720A and 3806 of title 31,
United States Code.

(b) ADDITIONAL AMENDMENT.—Section 405 of
the Congressional Budget Act of 1974 (2
U.S.C. 655) is amended by striking ‘‘the Fed-
eral Old-Age and Survivors Insurance and
Federal Disability Insurance Trust Funds’’
and inserting ‘‘the Federal Old-Age and Sur-
vivors Accounting Fund and the Federal Dis-
ability Insurance Accounting Fund’’.
SEC. 5. RULE OF CONSTRUCTION.

Whenever any reference is made in any
provision of law, regulation, rule, record, or
document to the Federal Old-Age and Sur-
vivors Insurance Trust Fund or the Federal
Disability Insurance Trust Fund, such ref-
erence shall be considered a reference to the
Federal Old-Age and Survivors Accounting
Fund or the Federal Disability Insurance Ac-
counting Fund, respectively.

By Mr. HARKIN (for himself, Ms.
SNOWE, Ms. MIKULSKI, Mr. MUR-
KOWSKI, Mrs. MURRAY, Mr.
SCHUMER, and Mr. REID):

S. 548. A bill to amend title XVIII of
the Social Security Act to provide en-
hanced reimbursement for, and ex-
panded capacity to, mammography
services under the medicare program,
and for other purposes; to the Com-
mittee on finance.

Mr. HARKIN. Mr. President, I am
pleased to be joined today by Senators
SNOWE, MIKULSKI, MURKOWSKI, MUR-
RAY, SCHUMER and REID to introduce
the ‘‘Assure Access to Mammography
Act of 2001.’’ This important legislation
will help improve access to life-saving
breast screenings for millions of
women.

I lost both of my sisters to breast
cancer. I strongly believe that if they
had had access to regular mammog-
raphy services and today’s advanced
treatments, they would still be alive
today.

Over the past several years, we’ve
made a great deal of progress against
breast cancer. In particular, we’ve been
able to secure significant funding in-
creases for research to understand the
causes of and find treatments for
breast cancer.

Almost a decade ago, when I looked
into the issue of breast cancer re-
search, I discovered that barely $90
million was spent on breast cancer re-
search.

That’s why, in 1992, I offered an
amendment to dedicate $210 million in
the Defense Department Budget for
breast cancer research. This funding
was in addition to the funding for
breast cancer research conducted at
the National Institutes of Health. My
amendment passed and, overnight, it
doubled Federal funding for breast can-
cer.

Since then, funding for breast cancer
research has been included in the De-
fense Department Budget every year.

Today, I am proud to say, between
the DoD and NIH, over $600 million is
being spent on finding a cure for this
disease.

But our success in building our re-
search enterprise will be pointless if
breakthroughs in diagnosis, treatment
and cures are not available for pa-
tients.

That is why, a decade ago, as Chair-
man of the Senate Labor, Health and
Human Services and Education Appro-
priations Subcommittee, I worked with
Senator MIKULSKI to create a program,
run by the Centers for Disease Control
and Prevention, to provide breast and
cervical cancer screening for low-in-
come, uninsured women. And last year,
I pushed a new law to provide Medicaid
coverage to women diagnosed through
this program so they can get the treat-
ment they need.

But we still have a long way to go.
Breast cancer is the second-most com-
mon form of cancer in the United
States, next to skin cancers. Approxi-
mately 3 million women are living with
cancer today, 2 million who have been
diagnosed, and an estimated 1 million
who do not yet now they have the dis-
ease. If we are going to win the war
against breast cancer, we’ve got to be
able to detect it early enough to apply
the latest treatments effectively. We
can prolong and save the lives of mil-
lions of women if the cancer is detected
when it is small and has not yet spread
to other areas of the body. Although
not the perfect solution, screening
mammograms are the best known way
to diagnose breast cancer and reduce
mortality. For example, routine mam-
mograms in clinical trials resulted in a
25–30 percent decrease in breast cancer
mortality for women aged 50–70.

In 1990, Congress acted to ensure ac-
cess to screening by creating a Medi-

care mammography benefit and pro-
vided adequate payment for screening
mammography by setting reimburse-
ment for the procedure at $55, indexed
to inflation. Today that amount is
$69.23. Unfortunately, this payment has
not kept pace with the costs of the pro-
cedure, and women’s access to screen-
ing mammography is being curtailed.

Hundreds of facilities across the
country are losing money on screening
mammography, and since September of
1999, 243 facilities have closed their
doors; close to 100 of them in the last 5
months. At the same time, one million
additional women each year need reg-
ular mammograms.

To compound the problem, there is
increasing evidence of a shortage of
practicing radiologists and radiology
residents willing to conduct mammog-
raphy screening and receive the nec-
essary specialty training. Radiologists
report that mammography is under-re-
imbursed and has a comparatively
higher workload, high malpractice
costs and more on-the-job stress.

In addition, this shortage of
radiologic technologists appears to be
worsening at the same time as the de-
mand for medical imaging escalates.
The number of RT trainees who take
the certification exams has declined
dramatically in the past several years,
from 10,330 in 1995 to 7,149 in 2000. Fa-
cilities nationwide report an inability
to find and keep qualified RTs.

As a result, women in many different
parts of the country are having to wait
many weeks and months to get a mam-
mogram. These kinds of delays put
women at risk for more advanced and
less treatable forms of breast cancer.

Some of my colleagues may have
read in TIME Magazine recently about
Paula Sperling from New York. When
she called her local mammography fa-
cility, they told her she’d have to wait
5 months for her annual mammogram,
even though she has a history of breast
cancer in her family. She told TIME,
‘‘Three or four months could mean the
difference between a tumor that’s lo-
calized and one that’s spread into the
lymph nodes.’’

In my home state of Iowa, the situa-
tion is less dire, but our mammography
facilities are struggling because reim-
bursement doesn’t come anywhere near
the costs of providing the service. For
example, Mercy Medical Center’s Cedar
Rapids mobile mammography unit
serves thousands of women in 7 rural
counties in the surrounding area. Many
of these women would find it very dif-
ficult, if not impossible, to get their
mammograms in any other way. But
because of low reimbursements, this
mobile unit lost $75,000 last year; losses
that simply cannot be sustained. It is a
day to day struggle to keep that mo-
bile unit going.

Congress has a responsibility to
make sure our Medicare policy ensures
that women have access to timely,
quality mammography services. Our
legislation would do the following:

Increase the Medicare reimburse-
ment for screening mammograms to
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$90 for 2002, based on currently avail-
able cost data.

Increase Medicare graduate medical
education funding for added radiology
residency slots, some of whom will
choose mammography as a specialty.

Increase funding for allied health
profession loan programs to increase
the supply of qualified radiologic tech-
nicians (RTs) available to conduct
mammograms.

In addition, we have included two im-
portant studies in our bill. Recent re-
search has suggested that the Medicare
reimbursement structure for physician
work undervalues services and proce-
dures done primarily in women when
compared to similar male-specific pro-
cedures. Our bill requires the General
Accounting Office to further evaluate
this research and make recommenda-
tions to Congress on how to make
Medicare reimbursement more equi-
table.

Also, there is evidence that screening
services are undervalued in the physi-
cian fee schedule relative to other pro-
cedures. Given the importance of reg-
ular screening to prevent and catch
disease in the early stages, from breast
cancer to colorectal and prostate can-
cer, we include a provision in our bill
requiring the Medicare Payment Advi-
sory Commission, MedPAC, to study
this issue and make recommendations
to Congress.

Our legislation has the support of the
American Cancer Society, American
College of Radiologists, Society of
Breast Imaging and the American Soci-
ety of Radiologic Technologists. I ask
unanimous consent that their letters of
endorsement be printed in the CON-
GRESSIONAL RECORD. And for the sake
of women across America and their
families and friends, I urge my col-
leagues to join us in cosponsoring this
important bill.

I ask unanimous consent that the
text of the bill, be printed in the
RECORD.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

S. 548
Be it enacted by the Senate and House of Rep-

resentatives of the United States of America in
Congress assembled,
SECTION 1. SHORT TITLE.

This Act may be cited as the ‘‘Assure Ac-
cess to Mammography Act of 2001’’.
TITLE I—ENHANCED REIMBURSEMENT

FOR SCREENING MAMMOGRAPHY
UNDER THE MEDICARE PROGRAM

SEC. 101. ENHANCED REIMBURSEMENT UNDER
THE MEDICARE PROGRAM FOR
SCREENING MAMMOGRAPHIES FUR-
NISHED IN 2002.

(a) ONE-YEAR DELAY OF INCLUSION OF PAY-
MENT FOR SCREENING MAMMOGRAPHY IN PHY-
SICIAN FEE SCHEDULE.—Section 104(c) of the
Medicare, Medicaid, and SCHIP Benefits Im-
provement and Protection Act of 2000 (as en-
acted into law by section 1(a)(6) of Public
Law 106–554) is amended by striking ‘‘Janu-
ary 1, 2002’’ and inserting ‘‘January 1, 2003’’.

(b) CHANGE IN PAYMENT AMOUNT.—Section
1834(c)(3)(A) of the Social Security Act (42
U.S.C. 1395m(c)(3)(A)) is amended—

(1) in the heading, by striking ‘‘$55, IN-
DEXED.—’’ and inserting ‘‘IN GENERAL.—’’;

(2) in clause (i), by striking ‘‘and’’ at the
end;

(3) in clause (ii)—
(A) by striking ‘‘a subsequent year’’ and in-

serting ‘‘1992 through 2001,’’; and
(B) by striking ‘‘that subsequent year.’’

and inserting ‘‘that year, and’’; and
(4) by adding at the end the following new

clause:
‘‘(iii) for screening mammography per-

formed in 2002, is $90.’’.
(c) EFFECTIVE DATES.—
(1) BIPA AMENDMENT.—The amendment

made by subsection (a) shall take effect as if
included in the enactment of section 104 of
the Medicare, Medicaid, and SCHIP Benefits
Improvement and Protection Act of 2000 (as
enacted into law by section 1(a)(6) of Public
Law 106–554).

(2) MAMMOGRAPHY IN 2002.—The amend-
ments made by subsection (b) shall apply
with respect to screening mammographies
furnished during 2002.

(d) CONSTRUCTION.—Nothing in this section
shall be construed as affecting the provisions
of section 104(d) of the Medicare, Medicaid,
and SCHIP Benefits Improvement and Pro-
tection Act of 2000 (as enacted into law by
section 1(a)(6) of Public Law 106–554) (relat-
ing to payment for new technologies).

TITLE II—EXPANDED CAPACITY FOR
MAMMOGRAPHY SERVICES

SEC. 201. NOT COUNTING CERTAIN RADIOLOGY
RESIDENTS AGAINST GRADUATE
MEDICAL EDUCATION LIMITATIONS.

For cost reporting periods beginning on or
after October 1, 2001, and before October 1,
2006, in applying the limitations regarding
the total number of full-time equivalent
residents in the field of allopathic or osteo-
pathic medicine under subsections
(d)(5)(B)(v) and (h)(4)(F) of section 1886 of the
Social Security Act (42 U.S.C. 1395ww) for a
hospital, the Secretary of Health and Human
Services shall not take into account a max-
imum of 3 residents in the field of radiology
to the extent the hospital increases the num-
ber of radiology residents above the number
of such residents for the hospital’s most re-
cent cost reporting period ending before Oc-
tober 1, 2001.
SEC. 202. ALLIED HEALTH PROFESSIONAL FUND-

ING.
Section 757 of the Public Health Service

Act (42 U.S.C. 294g) is amended—
(1) by striking subsection (a) and inserting

the following new subsection:
‘‘(a) IN GENERAL.—There are authorized to

be appropriated to carry out this part—
‘‘(1) $55,600,000 for fiscal year 1998;
‘‘(2) such sums as may be necessary for

each of the fiscal years 1999 through 2001;
‘‘(3) $70,600,000 for fiscal year 2002; and
‘‘(4) such sums as may be necessary for fis-

cal year 2003 and each subsequent fiscal
year.’’; and

(2) in subsection (b)(1)—
(A) in subparagraph (B), by striking ‘‘and’’

at the end;
(B) in subparagraph (C), by striking ‘‘, 754,

and 755.’’ and inserting ‘‘and 754; and’’; and
(C) by adding at the end the following new

subparagraph:
‘‘(D) not less than $15,000,000 for awards of

grants and contracts under section 755.’’.
TITLE III—STUDIES AND REPORTS ON

MEDICARE REIMBURSEMENT FOR GEN-
DER-SPECIFIC AND SCREENING SERV-
ICES

SEC. 301. GAO STUDY AND REPORT ON MEDICARE
REIMBURSEMENT FOR GENDER-SPE-
CIFIC SERVICES.

(a) STUDY.—The Comptroller General of
the United States shall conduct a study of
the relative value units established by the
Secretary of Health and Human Services
under the medicare physician fee schedule

under section 1848 of the Social Security Act
(42 U.S.C. 1395w–4) for physicians’ services
that are gender-specific.

(b) REPORT.—Not later than December 31,
2001, the Comptroller General shall submit to
Congress a report on the study conducted
under subsection (a), together with such rec-
ommendations regarding the appropriateness
of adjusting the relative value units for phy-
sicians’ services that are gender-specific as
the Comptroller General determines appro-
priate.
SEC. 302. MEDPAC STUDY AND REPORT ON MEDI-

CARE REIMBURSEMENT FOR
SCREENING SERVICES.

(a) STUDY.—The Medicare Payment Advi-
sory Commission shall conduct a study of
the relative value units established by the
Secretary of Health and Human Services
under the medicare physician fee schedule
under section 1848 of the Social Security Act
(42 U.S.C. 1395w–4) for screening services that
are reimbursed under such fee schedule.

(b) REPORT.—Not later than March 1, 2002,
the Commission shall submit to Congress a
report on the study conducted under sub-
section (a), together with such recommenda-
tions regarding the appropriateness of ad-
justing the relative value units for screening
services that are reimbursed under the phy-
sician fee schedule as the Comptroller Gen-
eral determines appropriate.

AMERICAN CANCER SOCIETY,
Washington, DC, March 13, 2001.

Hon. TOM HARKIN,
U.S. Senate, Hart Senate Office Building,

Washington, DC.
DEAR TOM: On behalf of the American Can-

cer Society and its more than 28 million sup-
porters, I am writing to thank you for recog-
nizing the importance of assuring that
American women have adequate access to
mammography and for drafting legislation
aimed at addressing this complex issue. We
are most grateful for your leadership and
commitment.

As you know, there have been increasing
indicators that suggest an erosion in the cur-
rent capacity to meet the breast imaging
needs of American women. We have been
troubled by recent reports of problems re-
lated to economic pressures, personnel short-
ages, and a growing disinterest in mammog-
raphy on the part of practicing radiologists
and recent residency program graduates. Un-
fortunately, we do not yet have much con-
crete data to illuminate the extent of the
problem.

The Society is currently working in col-
laboration with the Society of Breast Imag-
ing (SBI) and the American College of Radi-
ology (ACR) to gather data to better under-
standing the underlying systemic problems
that are reflected in a growing number of an-
ecdotal reports about problems with mam-
mography. We are also in the process of con-
vening a series of meetings with other breast
cancer advocacy groups to try to answer the
questions raised by the recent news reports.

The Society strongly believes that contin-
ued access to quality mammography must be
assured and that this issue must be ad-
dressed in a timely fashion. Increasing wom-
en’s access to high quality breast cancer
screening is a goal that has long had strong
bi-partisan Congressional support, as evi-
denced by the enactment of legislation in
1990 to provide a Medicare breast cancer
screening benefit and the passage of the
‘‘Mammography Quality Standards Act’’ in
1992. Congress has also taken steps to in-
crease access to mammography and breast
cancer treatment for the medically under-
served by establishing the Breast and Cer-
vical Cancer Early Detection Program and
enacting the Breast & Cervical Cancer Treat-
ment Act. In addition, thanks to successful
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public-private partnerships, many women
have gotten the message about the impor-
tance of regular mammograms. Your support
on these issues has been greatly appreciated.

Now that women are getting the message
and seeking out screening services, the coun-
try needs to ensure that the capacity to pro-
vide mammography services meets the de-
mand. Approximately 40,600 Americans will
die this year from breast cancer. We knew
that early detection is key to saving lives
from breast cancer, and it increases a wom-
en’s treatment options. Mammography is the
only scientifically proven tool currently
available to detect breast cancer before the
onset of symptoms. The aging of the baby
boomer population means that the number of
American women requiring regular screening
is increasing dramatically at an estimated
rate of over one million per year.

Your legislation, the ‘‘Assure Access to
Mammography Act,’’ is an important step in
addressing these issues. We know that in-
creasing the reimbursement rate and raising
the number of radiology residents—measures
addressed in your legislation—are important
components of the mammography capacity
issue. We also believe the MedPAC study
called for in the bill will lay the groundwork
for shoring up future capacity by evaluating
whether or not screening services are under-
valued in the physician fee schedule.

Once again, we commend you for your
leadership on this critical issue. As our data
collection and analysis efforts progress, we
look forward to sharing this information
with you and working together to ensure
that women across the country continue to
have access to high quality mammography
services. If you or your staff have any addi-
tional questions, please contact Megan Gor-
don, Manager of Federal Government Rela-
tions (202–661–5716).

Sincerely,
DANIEL E. SMITH,

National Vice President, Federal and State
Government Relations.

AMERICAN COLLEGE OF RADIOLOGY,
Reston, VA, March 12, 2001.

Hon. TOM HARKIN,
U.S. Senate, Washington, DC.

DEAR SENATOR HARKIN: On behalf of the
American College of Radiology (ACR), I
would like to commend you on your efforts
to improve women’s health by introducing
the ‘‘Assure Access to Mammography Act of
2001’’ and offer the College’s full support for
the enactment of this legislation.

As you know, the College has been working
closely with you and your staff to address
the growing access problem to timely mam-
mography screening. For over a decade, the
Congress and the College have recognized
screening mammography as an essential ele-
ment in women’s health and have been com-
mitted to providing this valuable service.
With the enactment of this legislation, that
commitment to women’s health will con-
tinue.

Raising reimbursement for screening mam-
mography, and maintaining that level of re-
imbursement, will allow radiologists to con-
tinue providing this lifesaving service in a
timely fashion and help avoid the delays
that have been widely reported in the media.
The College also fully supports the provi-
sions in your legislation regarding the need
for additional radiologists and associated al-
lied health personnel. In addition, your pro-
visions requesting the study of Medicare re-
imbursement of gender-specific services and
Medicare reimbursement for screening serv-
ices in general are solely needed.

Since the College and you share the com-
mon goal of continuing to provide timely ac-
cess to screening mammography, ACR looks

forward to continuing our work together to
pass this vital legislation.

Sincerely,
HARVEY L. NEIMAN, M.D.,

Chair, Board of Chancellors.

SOCIETY OF BREAST IMAGING,
Reston, VA, March 12, 2001.

Hon. TOM HARKIN,
Hart Senate Office Building, Washington, DC.

DEAR SENATOR HARKIN: Mammography can
have a significant impact on women’s lives.
When screening mammography detects
breast cancer at an early stage, women have
a better chance of survival and an improved
quality of life. Early detection may also
spare many women from mastectomy. The
American Cancer Society, the American
Medical Association, and many other med-
ical organizations now recommend that
women begin annual screening mammog-
raphy at age 40 years.

The number of screening mammograms
performed each year in our country has dou-
bled over the past decade. There are now 56
million American women age 40 or older.
About 30 million women have had a mammo-
gram during the past 2 years.

The need for mammography is expected to
increase even further in the future. Each
year, a greater percentage of women in the
breast cancer age group follow the mammog-
raphy screening guidelines. Also, the popu-
lation of women age 40 and older will grow
by 1 million each year over the next five
years.

Today, our medical care system is unable
to keep up with this increasing demand for
mammography by providing this examina-
tion in a timely manner. Waiting time for a
mammography appointment has increased.
Many facilities now report waits of weeks or
even months. The underlying reason for
these excessively long waits is inadequate
reimbursement rates. At current reimburse-
ment rates, mammography usually loses
money. The more mammograms performed,
the greater the loss. The current Medicare
reimbursement rate of $68.00 for a screening
mammogram is less than the cost of per-
forming the examination. Reimbursement
rates for other health care plans are based
upon the Medicare fee schedule. At current
reimbursement rates, many hospitals and
clinics have been unable to purchase enough
mammography equipment, hire enough radi-
ologists and technologists, and pay for
enough office space for breast imaging.

Long waits for a mammography appoint-
ment lead to unnecessary anxiety. Some
women feel discouraged. Others may even be
deterred from having a mammogram. Ex-
tremely long waiting times may result in
delay in diagnosis and treatment of breast
cancer. This can shorten a woman’s life.

If the trend in financial loses from the per-
formance of mammography continues, the
availability of this study will be further cur-
tailed. Some hospitals and medical facilities
may even be forced to stop performing this
examination. And, most facilities cannot af-
ford to expand despite the projected increas-
ing need for mammograms.

The Society of Breast Imaging supports
your proposed legislation. By bringing reim-
bursement rates in line with the cost of per-
forming mammography, your bill will ensure
that American women will have access to
this lifesaving procedure.

Sincerely,
STEPHEN A. FEIG, MD, FACR,

President.

AMERICAN SOCIETY OF RADIOLOGIC
TECHNOLOGISTS,

March 9, 2001.
Hon. TOM HARKIN,
U.S. Senate, Hart Senate Office Building,

Washington, DC.
DEAR SENATOR HARKIN: On behalf of the

American Society of Radiologic Tech-
nologists (ASRT), a nationwide organization
representing more than 87,000 medical imag-
ing and radiation therapy professionals, we
would like to express our strong support for
the ‘‘Fairness in Mammography Reimburse-
ment Act of 2001.’’

ASRT supports your call for increases in
both mammography reimbursement and fed-
eral support for allied health professions
educational program grants. ASRT recog-
nizes that current reimbursements do not
cover costs for performance of these proce-
dures. In addition, shortages of qualified
radiologic technologists have had an adverse
affect on access to quality mammography
services. We appreciate your acknowledg-
ment that the problem of access to quality
mammography is both a reimbursement
problem, as well as a personnel problem.

In 1991, you were one of the first Senators
to recognize the need to improve access to
and the quality of mammography services.
Your cosponsorship of the Woman’s Health
Equity Act of 1991—which ultimately became
the Mammography Quality Standards Act
(MQSA) of 1992—was an important first step
towards improving the quality of radiologic
imaging services. An important component
of that bill was the establishment of min-
imum federal standards for radiologic tech-
nologists performing mammography serv-
ices.

While considerable progress has been made
since 1992 in improving the quality of mam-
mography services, we regret that a similar
statement cannot be made with respect to
other radiologic imaging services. We would
therefore like to take this opportunity to
bring to your attention legislation we are
promoting entitled the Consumer Assurance
of Radiologic Excellence (CARE). This legis-
lation is designed to increase the quality of
all radiologic services and reduce medical er-
rors by establishing federal minimum stand-
ards for education and credentialing of per-
sonnel who perform plan or deliver medical
imaging procedures or radiation therapy.

Again, we commend and support your ef-
forts to improve access and availability of
quality mammography services and we look
forward to working with you on Legislation
that will improve the quality of all medical
imaging services.

Sincerely,
MICHAEL DELVECCHIO, B.S., R.T. (R),

ASRT President.

Ms. SNOWE. Mr. President, I am
pleased to rise today to join Senator
HARKIN and Senator MIKULSKI as an
original cosponsor of the Assure Access
to Mammography Act of 2001. This bill
addresses an emerging need in the fight
for breast cancer—the need for ade-
quate reimbursement for screening
mammography in the Medicare Pro-
gram and the need to preserve access
to mammographies services for women
across the country.

Mr. President, we are clearly making
small gains in fighting breast cancer,
which is one of the most challenging
and daunting health problems in Amer-
ica today. There is no question that a
diagnosis of breast cancer is something
that every woman dreads. But for an
estimated 192,200 American women,
this is the year their worst fears will
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be realized. One thousand new cases of
breast cancer will be diagnosed among
the women in Maine, and 200 women in
my home state will die from this tragic
disease. The fact is, one in nine women
will develop breast cancer during their
lifetime, and for women between the
ages of 35 and 54, there is no other dis-
ease which will claim more lives.

But the fact is that mammograms
are the most powerful weapon we have
in the fight against breast cancer.
They enable us to detect and treat
breast cancer at its earliest stage when
the tumors are too tiny to be detected
by a woman or her doctor, providing a
better prognosis. An estimated 30 mil-
lion mammograms were performed last
year at a cost of over $2 billion—a valu-
able down-payment in our fight against
an unmerciful killer. And due to the
aging of the baby boom generation it is
estimated that more than one million
additional women each year will need
regular mammograms.

In 1990 we succeeded in making
screening mammography the very first
preventive benefit available under Part
B of the Medicare Program, and we set
the reimbursement level in statute. In
1998, the Medicare Program alone pro-
vided over 6 million mammography
procedures. Unfortunately the Medi-
care payment, which was indexed to in-
flation under the statute, has not kept
pace with the actual increase in health
care costs. Last year the Medicare re-
imbursement for a screening mammo-
gram was $69.23—well under the mean
cost of $90 per procedure.

There is evidence that radiology clin-
ics are closing their doors, and that ra-
diologists are no longer able to provide
mammography services due to the sim-
ple fact that providers are not reim-
bursed enough for their work and can-
not justify the losses they incur by
providing mammography services. Over
the past 18 months 243 facilities have
closed their doors; close to 100 of them
in just the past four months. This is a
problem that must be addressed imme-
diately.

The legislation we introduce today
would increase Medicare reimburse-
ment for screening mammograms to
$90 for 2002, insuring that radiologists
across the country are appropriately
reimbursed for the valuable service
they provide.

On March 7, 2001, the Institute of
Medicine (IOM) issued a fascinating re-
port evaluating the new technologies of
mammography titled ‘‘Mammography
and Beyond: Developing Technologies
for the Early Detection of Breast Can-
cer.’’

At the same time, the IOM rec-
ommended analyzing current Medicare
and Medicaid reimbursement rates for
mammography to determine whether
they adequately cover the total costs
of providing the procedure. The report
also recommends that the Health Re-
sources and Services Administration
(HRSA) undertake or fund a study to
analyze trends in speciality training
for breast cancer screening among radi-

ologists and radiologic technologists,
and examine factors affecting the deci-
sion of practitioners to enter or remain
in the field.

We have taken these recommenda-
tions very seriously and by introducing
this legislation today, we are acting to
preserve access to mammography. The
truth is we simply cannot risk slipping
back in our fight against breast cancer.

I urge my colleagues to join us in
supporting this very important bill and
work towards passing it this year.

Ms. MIKULSKI. Mr. President, I rise
to join my colleagues Senators HARKIN,
SNOWE, MURKOWSKI, MURRAY, SCHUMER,
and REID in introducing the Assure Ac-
cess to Mammography Act of 2001. The
goal of this bill is to help ensure that
women have access to screening mam-
mograms.

Breast cancer mortality has de-
creased because of early detection, di-
agnosis, and treatment. Mammography
is vital to early detection, yet I have
seen press reports about women having
to wait weeks or months for a mammo-
gram. In Maryland, waiting times for
mammograms at some facilities have
increased from one to two weeks to six
to eight weeks. In addition, some wait
times have increased from one to two
days to two weeks for a diagnostic
mammogram. In these cases, usually a
woman has already had a suspicious
finding from a screening mammogram
and has to wait longer to get the re-
sults of a diagnostic mammogram to
determine if she has breast cancer or
not.

I have also heard about mammog-
raphy facilities closing down because
they could no longer make ends meet.
In fact, a couple mammography facili-
ties in the Baltimore area have closed
their doors. This coincides with a na-
tional trend. Over the last 18 months,
close to 250 mammography facilities
have closed down, with almost 100 fa-
cilities closing between October 2000
and February 2001. Women living in
areas with no or few mammogram fa-
cilities are less likely to have mammo-
grams than those living in areas with
more facilities.

At the same time, the size of the pop-
ulation requiring annual mammograms
is increasing about one million per
year. The American population is
aging. There will be 70 million Ameri-
cans aged 65 and over in 2030. Age is
also the most important risk factor for
breast cancer. A woman’s chance of
getting breast cancer is 1 out of 2,212
by age 30. This increases to 1 out of 23
by age 60 and 1 out of 10 by age 80. More
than 85 percent of breast cancers occur
in women over the age of 50. This
means that more and more women will
be on Medicare and need screening
mammograms. Screening mammo-
grams have been shown to reduce
breast cancer mortality by 25–30 per-
cent in women age 50–70. About 68 per-
cent of Maryland women age 65 and
older had a mammogram within the
last year. More women will need this
screening at the same time that we are

seeing fewer mammography facilities
available to provide this valuable serv-
ice to women.

Eleven years ago, I introduced the
Medicare Screening Mammography
Amendments of 1990 to provide Medi-
care coverage of annual screening
mammography. This bill set out the
conditions under which Medicare would
cover screening mammograms and how
they would be reimbursed. My legisla-
tion was included in the Omnibus
Budget Reconciliation Act of 1990. Be-
fore that, Medicare did not cover rou-
tine annual screening mammograms.
The Health Care Financing Adminis-
tration (HCFA) reimburses screening
mammograms at a rate of $55 indexed
to inflation. This means that for 2001,
Medicare pays $69.23 for screening
mammograms. Last year, Congress
changed how Medicare pays for screen-
ing mammograms. Starting in 2002,
screening mammograms will be reim-
bursed through the Medicare physician
fee schedule like diagnostic mammo-
grams and other services.

Mammography is a unique procedure.
Screening mammography has been re-
imbursed differently under Medicare
than diagnostic mammography. Mam-
mography is also one of the most tech-
nically challenging radiological proce-
dures. Ensuring the quality of the
image is difficult and mammograms
are the most difficult radiologic im-
ages to read. I authored the mammog-
raphy Quality Standards Act of 1992 to
set uniform quality standards for mam-
mography facilities, personnel, and
equipment so that women would have
safe and reliable mammograms. These
standards are unique to mammog-
raphy. A study has found that allega-
tion of error in the diagnosis of breast
cancer is now the most prevalent rea-
son for medical malpractice lawsuits
among all claims against physicians
and is associated with the second high-
est indemnity payment size.

Last week, the Institute of Medicine
(IOM) released a report entitled ‘‘Mam-
mography and Beyond: Developing
Technologies for the Early Detection of
Breast Cancer’’. Among the IOM’s rec-
ommendations is that HCFA should
analyze the current Medicare and Med-
icaid reimbursement rates for mam-
mography, including a comparison
with other radiological techniques, to
determine whether they adequately
cover the total costs of providing the
procedure. The cost analysis should in-
clude the costs associated with meet-
ing the requirements of the Mammog-
raphy Quality Standards Act. The bill
we are introducing today would delay
for one year (until 2003) the inclusion
of screening mammography in the
Medicare physician fee schedule. This
would give time for HCFA to collect
data and review Medicare reimburse-
ment rates for screening mammog-
raphy before moving it into the physi-
cian fee schedule and to help ensure a
smooth transition into the fee sched-
ule. This is important given the unique
characteristics of mammography that I
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have already outlined. In the mean-
time, the bill would increase Medicare
reimbursement for screening mammo-
grams to $90 in 2002 to help decrease
waiting times and the closure of mam-
mography facilities so that women
have timely access to screening mam-
mograms.

In addition, there is evidence that
fewer numbers of radiologists and tech-
nologists are going into mammog-
raphy. That’s why this bill increases
Medicare Graduate Medical Education
funding for additional radiology resi-
dency slots and increases funding for
Allied Health Professions programs to
increase the supply of radiologic tech-
nologists (RTs) able to conduct mam-
mograms. The IOM report last week ac-
knowledges this concern by recom-
mending that the Health Resources and
Services Administration (HRSA)
should undertake or fund a study that
analyzes trends in specialty training
for breast cancer screening among radi-
ologists and radiologic technologists
and that examines the factors that af-
fect practitioners’ decision to enter or
remain in the field.

Finally, this bill would require a
General Accounting Office study of the
Medicare reimbursement structure for
gender-specific procedures and require
a Medicare Payment Advisory Commis-
sion study of Medicare reimbursement
for screening services. These studies
will provide important information for
Congress and HCFA to consider as we
look at ways to improve and modernize
Medicare.

I’m pleased that this legislation has
the support of the American Cancer So-
ciety, the American College of Radi-
ology, the American Society of
Radiologic Technologists, and the So-
ciety of Breast Imaging. I hope this bill
will begin a conversation about the
adequacy of Medicare reimbursement
of screening mammograms. I urge my
colleagues to support this bill, and I
urge my colleagues on the Finance
Committee to consider this bill as they
craft Medicare reform legislation. A
decade ago Congress provided coverage
of annual mammograms to women
under Medicare. This legislation will
help ensure that the promise we made
a decade ago remains a meaningful
promise to current and future Medicare
beneficiaries. Without it, some women
at risk for breast cancer may not have
access to screening that could detect
cancer earlier and help them live
longer.

By Mr. CRAPO (for himself and
Mr. AKAKA):

S. 549. A bill to ensure the avail-
ability of spectrum to amateur radio
operators; to the Committee on Com-
merce, Science, and Transportation.

Mr. CRAPO. Mr. President, I rise to
introduce the Amateur Radio Spec-
trum Protection Act of 2001. This bill
would help preserve the amount of
radio spectrum allocated to the Ama-
teur Radio Service during this era of
dramatic change in our telecommuni-

cations system. I am pleased to be
joined today in this bi-partisan effort
by Senator DANIEL AKAKA.

Organized radio amateurs, more com-
monly known as ‘ham’ operators,
through formal agreements with the
Federal Emergency Management Agen-
cy, the National Weather Service, the
Red Cross, the Salvation Army, and
other government and private relief
services, provide emergency commu-
nication when regular channels are dis-
rupted by disaster. In Idaho, these
trained volunteers have performed
tasks as various as helping to rescue
stranded back-country hikers, orga-
nizing cleanup efforts after the Payette
River flooded, and helping the Forest
Service communicate during major for-
est fires. In other communities, they
may be found monitoring tornado
touchdowns in the Midwest, helping
authorities reestablish communication
after a hurricane in the Gulf or sending
‘‘health and welfare’’ messages fol-
lowing an earthquake on the West
Coast. Not only do they provide these
services using their own equipment and
without compensation, but they also
give their personal time to participate
in regular organized training exercises.

In addition to emergency commu-
nication, amateur radio enthusiasts
use their spectrum allocations to ex-
periment with and develop new cir-
cuitry and techniques for increasing
the effectiveness of the precious nat-
ural resource of radio spectrum for all
Americans. Much of the electronic
technology we now take for granted is
rooted in amateur radio experimen-
tation. Moreover, amateur radio has
long provided the first technical train-
ing for youngsters who grow up to be
America’s scientists and engineers.

The Balanced Budget Act of 1997 re-
quires the Federal Communications
Commission, FCC, to conduct spectrum
auctions to raise revenues. Some of
that revenue may come from the auc-
tion of current amateur radio spec-
trum. This bill simply requires the FCC
to provide the Amateur Radio Service
with equivalent replacement spectrum
if it reallocates and auctions any of the
Service’s current spectrum.

The Amateur Radio Spectrum Pro-
tection Act of 2001 will protect these
vital functions while also maintaining
the flexibility of the FCC to manage
the nation’s telecommunications infra-
structure effectively. It will not inter-
fere with the ability of commercial
telecommunications services to seek
the spectrum allocations they require.
I ask my colleagues to join the more
than 670,000 U.S. licensed radio ama-
teurs in supporting this measure and
welcome their co-sponsorship.

I ask unanimous consent that the
text of this bill be printed in the
RECORD.

There being no objection, the bill was
ordered to be printed in the RECORD, as
follows:

S. 549
Be it enacted by the Senate and House of Rep-

resentatives of the United States of America in
Congress assembled,

SECTION 1. SHORT TITLE.
This Act may be cited as the ‘‘Amateur

Radio Spectrum Protection Act of 2001’’.
SEC. 2. FINDINGS.

Congress makes the following findings:
(1) More than 650,000 radio amateurs in the

United States are licensed by the Federal
Communications Commission.

(2) Among the basic purposes of the Ama-
teur Radio and Amateur Satellite Services
are to provide voluntary, noncommercial
radio service, particularly emergency com-
munications.

(3) Emergency communications services by
volunteer amateur radio operators have con-
sistently and reliably been provided before,
during, and after floods, hurricanes, torna-
does, forest fires, earthquakes, blizzards,
train accidents, chemical spills, and other
disasters.

(4) The Federal Communications Commis-
sion has taken actions which have resulted
in the loss of at least 107 MHz of spectrum to
radio amateurs.
SEC. 3. FEDERAL POLICY REGARDING RE-

ALLOCATION OF AMATEUR RADIO
SPECTRUM.

Section 303 of the Communications Act of
1934 (47 U.S.C. 303) is amended by adding at
the end the following new subsection:

‘‘(z) Notwithstanding subsection (c), after
the date of the enactment of this sub-
section—

‘‘(1) make no reallocation of primary allo-
cations of bands of frequencies of the ama-
teur radio and amateur satellite services;

‘‘(2) not diminish the secondary allocations
of bands of frequencies to the amateur radio
or amateur satellite service; and

‘‘(3) make no additional allocations within
such bands of frequencies that would sub-
stantially reduce the utility thereof to the
amateur radio or amateur satellite service;
unless the Commission, at the same time,
provides equivalent replacement spectrum to
amateur radio and amateur satellite serv-
ice.’’.

Mr. AKAKA. Mr. President, I thank
my distinguished colleague from Idaho
(Mr. CRAPO) for introducing this very
important legislation that will help to
protect and preserve the radio spec-
trum necessary to ensure the continu-
ation of the Amateur Radio Service.
The Amateur Radio Spectrum Act of
2001 is a bipartisan effort to secure the
amateur radio spectrum as the tele-
communications industry continues to
change.

Amateur radio operators, more com-
monly known as ‘‘hams,’’ have been
around as long as radio itself, and a few
pioneers in amateur radio provided val-
uable insight into the current commu-
nications system that we know today.
While many people may look at ama-
teur radio operators as radio enthu-
siasts with a fun hobby, I would like to
remind everyone that they also provide
a valuable service to communities all
over the world.

Mr. President, the Amateur Radio
Service was created by the Federal
Communications Commission (FCC) to
utilize amateur radio operators to pro-
vide backup emergency communica-
tions. These operators set up and oper-
ate organized communications net-
works locally for governmental and
emergency officials.

While television and radio broadcast
stations are the more common methods
of providing emergency information to
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the public, these stations may not be
in service for weeks after such disas-
ters as tornados and hurricanes. In-
stead, this valuable emergency service
usually is provided by the Amateur
Radio Service. Through several net-
works that are decentralized, with
many transceivers and antennas, ama-
teur radio operators are able to trans-
mit safety and health conditions in
times of disasters.

In the State of Hawaii, the sole
source of information in the immediate
aftermath of Hurricane Iniki, which hit
the island of Kauai on September 11,
1992, was from amateur radio opera-
tors. The devastation to the island was
immense; one out of five of the island’s
power and telephone poles were down,
power, cable television, and phone lines
were out, cellular phone, microwave
dishes, two-way radio antenna boost-
ers, television station translators, and
radio station transmitters were dam-
aged. Kauai Electric Company was in-
operable and 100 percent of its cus-
tomers were without power. While the
company did have a disaster plan, no
one fathomed that a storm would have
such a devastating effect. Fortunately,
amateur radio operators on Kauai were
able to keep state officials informed
about the island’s condition.

Mr. President, Senator CRAPO and I
are here today because the Balanced
Budget Act of 1997 requires the FCC to
conduct spectrum auctions as a means
to increase revenue. While these auc-
tions may not immediately take away
from the Amateur Radio Service, there
is nothing to prevent the FCC from
selling off portions of the spectrum
currently utilized by amateur radio op-
erators.

Mr. President, this bill will protect
the Amateur Radio Service by requir-
ing the FCC to provide the Service
with equivalent spectrum if it reallo-
cates and auctions any of the Service’s
current spectrum. The Amateur Radio
Spectrum Protection Act of 2001 will
ensure that the valuable service pro-
vided by amateur radio operators will
continue.

Mr. President, I am pleased to join
Senator CRAPO in this bipartisan effort
to protect the Amateur Radio Service
and ask my colleagues to support this
important measure.

By Mr. DASCHLE (for himself,
Mr. MCCAIN, Mr. INOUYE, Mr.
BAUCUS, Mr. COCHRAN, and Mrs.
FEINSTEIN):

S. 550. A bill to amend part E of title
IV of the Social Security Act to pro-
vide equitable access for foster care
and adoption services for Indian chil-
dren in tribal areas; to the Committee
on Finance.

Mr. DASCHLE. Mr. President, today
I am reintroducing legislation to cor-
rect an inequity in the laws affecting
many Native American children. I am
joined by Senators MCCAIN, INOUYE,
BAUCUS, FEINSTEIN, and COCHRAN in
supporting this important piece of leg-
islation. This effort is also supported

by the National Indian Child Welfare
Association, American Public Human
Services Association, and National
Congress of American Indians.

Every year, for a variety of often
tragic reasons, thousands of children
across the country are placed in foster
care. To assist with the cost of food,
shelter, clothing, daily supervision and
school supplies, foster parents of chil-
dren who have come to their homes
through state court placement receive
money through Title IV–E of the Social
Security Act. Additionally, states re-
ceive funding for administrative train-
ing and data collection to support this
program. Unfortunately, because of a
legislative oversight, many Native
American children who are placed in
foster care by tribal courts do not re-
ceive foster care and adoptive services
to which all other income-eligible chil-
dren are entitled.

Not only are otherwise eligible Na-
tive children denied foster care mainte-
nance payments, but this inequity also
extends to children who are adopted
through tribal placements. Currently,
the IV–E program offers limited assist-
ance for expenses associated with adop-
tion and the training of professional
staff and parents involved in the adop-
tion. These circumstances, sadly, have
meant that many Indian children re-
ceive little Federal support in attain-
ing the permanency they need and de-
serve.

In many instances, these children
face insurmountable odds. Many come
from abusive homes. Foster parents
who open their doors to care for these
special children deserve our help.
These generous people who take these
children into their homes should not
have sleepless nights worrying about
whether they have the resources to
provide nourishing food or a warm
coat, or even adequate shelter for these
children. This legislation will go a long
way to ease their concerns.

Currently, some tribes and states
have entered into IV–E agreements,
but these arrangements are the excep-
tion. They also, by and large, do not in-
clude funds to train tribal social work-
ers and foster and adoptive parents.
This bill would make it clear that
tribes would be treated like States
when they run their own programs
under the IV–E program. The bill
would make funding fair and equitable
for all children, Native and non-Native.

The bill I am introducing today
would do the following:

Extend the Title IV–E entitlement
programs to tribal placements in foster
and adoptive homes;

Authorize tribal governments to re-
ceive direct funding from the Depart-
ment of Health and Human Services for
administration of IV–E programs
(tribes must have HHS-approved pro-
grams):

Allow the Secretary flexibility to
modify the requirements of the IV–E
law for tribes if those requirements are
not in the best interest of Native chil-
dren; and

Allow continuation of tribal-State
IV–E agreements.

In a 1994 report, HHS found that the
best way to serve this underfunded
group is to provide direct assistance to
tribal governments and qualified tribal
families. I want to emphasize that this
bill would not result in reduced funding
for the States, as they would continue
to be reimbursed for their expenses
under the law. I strongly believe Con-
gress should address this oversight and
provide equitable benefits to Native
American children who are under the
jurisdiction of their tribal govern-
ments, and I hope my colleagues will
join me in supporting this bill.

Mr. MCCAIN. Mr. President, I am
pleased to cosponsor legislation with
my colleagues, Senators DASCHLE,
INOUYE, BAUCUS, FEINSTEIN and COCH-
RAN, to amend the Social Security Act
and extend eligibility for Indian tribes
to fully implement, like states, the
Title IV–E Foster Care and Adoption
Assistance Act. This important legisla-
tion will make certain that Indian chil-
dren living in tribal areas have the
same access to services of the Title IV–
E Foster Care and Adoption Assistance
Program enjoyed by other children na-
tionwide.

The purpose of the Title IV–E pro-
gram is to ensure that children receive
adequate care when placed in foster
care and adoption programs. The Title
IV–E program operates as an open-
ended entitlement program for eligible
state governments with approved
plans. State governments receive fund-
ing for foster care maintenance pay-
ments to cover food, shelter, clothing,
school supplies, and liability insurance
for income-eligible children placed in
foster homes by state courts, and for
related administrative and training
costs.

While Congress intended that the
Title IV–E program should benefit all
eligible children, Indian children who
are under the jurisdiction of the re-
spective tribal court are generally not
considered eligible. When enacted, the
Title IV–E law did not properly con-
sider that Indian tribal governments
retain sole jurisdiction over the domes-
tic affairs of their own tribal members,
particularly Indian children.

State administrators have attempted
to meet the intended goals of these
programs by extending their efforts to
Indian country. However, administra-
tive and jurisdictional hurdles make it
nearly impossible to provide these
services. As a result, Indian children in
need of foster care and child support
are not accorded the same level of serv-
ice as other children nationwide. Tribal
governments, who are legally respon-
sible for Indian children in foster care,
are not entitled to federal reimburse-
ment for children placed in foster care
by a tribal court, unless the tribe, as a
public agency, enters into a coopera-
tive agreement with the state.

A cooperative agreement may not
sound all that difficult, but in reality,
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such an agreement can prove impos-
sible. Rather than providing incen-
tives, current law often discourages
states from entering into agreements
with tribes. For example, a state is ac-
countable for tribal compliance with
Title IV–E requirements. If a tribe can-
not fulfill a matching requirement, the
state must assume the costs on behalf
of the tribe in order to retain federal
funds. It is entirely possible that states
could lose their Title IV–E funds if
tribal records were out of compliance.

Unfortunately, State-tribal relations
are not always productive, particularly
when disputes arise over issues unre-
lated to child welfare. Providing this
direct eligibility for tribal govern-
ments, with the same accountability
and enforcement requirements, will re-
solve such problems. State agencies
have indicated that direct participa-
tion by the tribes would help address
an overburden of casework and pre-
clude tension over jurisdictional issues.
While direct tribal authority would be
authorized by enactment of this legis-
lation, I want to make clear that we
have no intention to supplant or dis-
courage State-tribal agreements. Ex-
isting agreements will be honored,
while allowing Indian tribes to directly
access needed resources for further pro-
tection for income-eligible Indian chil-
dren.

The Congressional Budget Office,
CBO, estimated that this legislation
would cost $236 million over a five-year
period, which generally amounts to
less than 1 percent of total federal
Title IV–E expenditures. While this leg-
islation does not currently include any
identified offsets to pay for adding
tribal eligibility for this entitlement
program, I have been assured by Sen-
ator DASCHLE that the inclusion of an
offset, prior to final passage, will in no
way affect the Social Security Trust
Fund or increase the federal debt. We
have pledged to work together to find
the necessary and agreeable offset for
this program.

Enactment of this legislation will
bring an end to the disparate treat-
ment of eligible Indian children under
Title IV–E programs. I urge my col-
leagues to correct this unfair oversight
and make the benefits of the Title IV–
E entitlement program available for all
children as intended.

Mr. BAUCUS. Mr. President, I am
happy to co-sponsor this legislation
with my colleagues, Senators DASCHLE,
MCCAIN, INOUYE, FEINSTEIN, and COCH-
RAN, to extend the Title IV-E Foster
Care and Adoption Assistance pro-
grams to Indian tribes. This legislation
will enhance tribal sovereignty by giv-
ing tribes choices when it comes to
providing child welfare services to
their children.

Hundreds of thousands of children
are currently in foster care due to
abuse, neglect, or abandonment. The
programs authorized under Title IV-E
of the Social Security Act play an im-
portant role in safeguarding the well-
being of these children. The programs

provide funding to states to cover the
costs of food, shelter, clothing, and
other supplies for eligible children that
are placed in foster care. States also
receive funding for related administra-
tive and training costs.

Unfortunately, thousands of Native
American children who meet income
eligibility criteria are not automati-
cally eligible to receive this funding if
they are placed in foster care or up for
adoption by a tribal agency. Under cur-
rent law, only states can directly ben-
efit from this funding source. In order
to receive these monies, tribes must
form cooperative agreements with
their respective states.

In Montana, all seven of our tribes
have developed foster care agreements
with the state government, and the
agreements reportedly are successful
for the parties involved. But we are
lucky. Not all tribes or states have
been able to form these agreements
with each other. Nor should they have
to.

This legislation will allow tribes,
like states, to submit plans to the De-
partment of Health and Human Serv-
ices in order to receive Title IV-E pay-
ments directly. Or tribes could con-
tinue their cooperative state agree-
ments. The point is, this bill will give
tribes choices when it comes to their
child welfare services. It will enhance
tribal sovereignty. And for many
tribes, it will give them access to fund-
ing sources currently not available to
them.

I believe this legislation is important
for Indian children and tribal sov-
ereignty. I urge my colleagues to join
us in supporting this bill and making
Title IV-E programs available to all el-
igible children.

By Mr. DORGAN (for himself, Mr.
GREGG, and Mr. DURBIN):

S. 551. A bill to amend the Internal
Revenue Code of 1986 to simplify the in-
dividual income tax by providing an
election for eligible individuals to only
be subject to a 15 percent tax on wage
income with a tax return free filing
system, to reduce the burdens of the
marriage penalty and alternative min-
imum tax, and for other purposes; to
the Committee on Finance.

Mr. DORGAN. Mr. President, there is
a great deal of discussion and debate
going on right now about cutting
taxes. Everyone, it seems, supports a
tax cut although there is great dis-
agreement over how big it should be,
when it should take effect and who it
should benefit.

The American people deserve and
need a tax cut, and I hope they will get
one.

But there is another part to this dis-
cussion that’s not getting much atten-
tion. The American people also deserve
and need tax simplification. There is
broad agreement on this question,
much broader and much deeper than
any consensus on the need for a tax
cut.

I think we ought to act to provide it.

Just a few months ago, the press re-
ported several independent studies
showing that American families and
business will spend at least $115 billion
trying to comply with federal tax laws
this year. That is an enormous amount
of money. It represents an enormous
amount of time, an enormous amount
of effort, and I’m pretty certain, it rep-
resents an enormous amount of frus-
tration for tens of millions of Amer-
ican taxpayers.

Lately there has been a lot of talk
about lifting tax burdens, and we
should be talking about that, but let’s
also talk about one of the biggest tax
burdens of all: the tax compliance bur-
den, the colossal hassle taxpayers face
to file their tax returns each year. I
think it is simply inexcusable that it is
so complex, so difficult, and so expen-
sive for Americans to fulfill this basic
civic duty.

I find it even more unacceptable that
we should do nothing to lift this bur-
den, even as the nation is focused on
lifting the tax burden when it comes to
what is owed.

We must do both.
As I mentioned, taxpayers will spend

somewhere around $115 billion and
more than 3 billion hours this year in
the effort to meet their federal income
tax obligations. At this very moment,
millions of taxpayers are probably just
beginning the gut-wrenching process of
wading through complex forms and in-
struction books so they can meet this
year’s fast-approaching filing deadline.
After completing this annual ritual,
they will once again start barraging
congressional offices with letters im-
ploring us to simplify the tax code. I
don’t blame them for doing so.

They are right. Each little provision
in the tax code has a justification, but
together they add up to a big headache
for the American taxpayer. We can’t
blame the IRS for the misery endured
this year or in the years ahead. There’s
no way to truly simplify tax day unless
Congress changes the underlying law.
Nevertheless, the President and Con-
gress appear ready to move forward
with tax relief of possibly historic pro-
portions without addressing the tax
compliance burden that most Ameri-
cans urgently want fixed.

That’s why I am pleased to be joined
by Senators GREGG and DURBIN in re-
introducing a tax reform proposal that
we call the ‘‘Fair and Simple Shortcut
Tax’’, FASST plan. Our plan would
give most taxpayers the opportunity to
pay their federal income taxes without
having to prepare a tax return if they
so choose. More than thirty countries
already enable their citizens to pay
their federal taxes in this way. We be-
lieve tax simplification along these
lines can work in this country, too.

Our bill is based on a principle that
both sides of the aisle generally are
eager to espouse, namely, choice. The
bill would allow taxpayers to choose to
pay their taxes without complexity,
paperwork and hassle. Those who pre-
fer to use the current system, with its
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complexity and expenses, could do so if
they wanted. But if they want some-
thing simpler, they could choose our
approach instead.

Under FASST, most taxpayers could
forget about filing a federal tax return
on April 15th. Instead, their entire in-
come tax liability would be withheld at
work. There would be no more deci-
phering statements from mutual funds,
no more frantic search for records and
receipts, and no last minute dash to
the Post Office in order to meet the
midnight deadline. According to Treas-
ury Department officials who have
studied it, the FASST plan could give
at least 70 million Americans the op-
portunity to elect the no-return op-
tion.

Specifically, under the FASST plan,
most taxpayers could choose the no-fil-
ing option by filling out a slightly
modified W- 4 form at work. Using ta-
bles prepared by the IRS, their employ-
ers would determine the employee’s
exact tax obligation at a single rate of
15 percent on wages, after several
major adjustments, and withhold that
amount. This amount would satisfy the
taxpayer’s entire federal income tax
obligation for the year, absent some
unforeseeable changes in cir-
cumstances.

The FASST plan would be available
for couples earning up to $100,000 in
wages and no more than $5,000 in other
income such as interest, dividends or
capital gains. In the case of individual
taxpayers, the wage and non-wage in-
come limits would be $50,000 and $2,500,
respectively. Popular deductions would
continue under this plan: the standard
deduction, personal exemptions, the
child credit and Earned Income Tax
Credit, along with a deduction for
home mortgage interest expenses and
property taxes. Our bill would include
critical savings incentives for average
Americans by exempting up to $5,000 of
all interest, dividends and capital gains
income from taxation for couples,
$2,500 for singles. Moreover, savings
contributions made through employers
would be excluded from the wage cal-
culations in the beginning.

Consider some of the advantages of
this hassle-free plan:

No taxpayers would lose. If a tax-
payer prefers to file an ordinary re-
turn, he or she would still have that
choice, and no one would be forced to
lose a tax deduction that he or she
wants to keep.

Wages would be taxed at a single, low
rate of 15 percent.

A deduction for home mortgage in-
terest expenses, the Earned Income
Tax Credit, and other popular parts of
our current tax code would be pre-
served. Other major tax reform plans
would eliminate those deductions,
which many people count on.

The alternative minimum tax, AMT,
and the marriage penalty would be
eliminated.

Compliance costs for taxpayers and
government alike would fall. If 70 mil-
lion Americans chose the FASST op-

tion, hundreds of millions of dollars
now spent on paper pushing could be
used in more productive ways.

Those taxpayers who continued to
file under the old system would get re-
lief too. The plan would reduce the
marriage penalty by making the stand-
ard deduction for married couples dou-
ble the amount available for single fil-
ers. Also, it would virtually eliminate
the complicated AMT for most sole
proprietors, farmers and other small
businesses by exempting the first $1
million in self-employment income
from the AMT calculations. This legis-
lation also would provide a 50 percent
credit for up to $1,000 in expenses that
businesses might incur implementing
the FASST plan. In addition, it would
grant taxpayers who continue to use
the current system a 50 percent tax
credit for up to $200 in tax preparer ex-
penses, provided they file their returns
electronically. Finally, the bill would
offer individuals a substantial incen-
tive for savings and investment by ex-
empting up to $500 of dividend and in-
terest income, $1,000 for couples.

Our bill is both simple and fair, and
it gives most taxpayers the choice to
avoid the annual tax filing nightmare
that they have come to dread.

In testimony before a Senate sub-
committee last year, IRS Commis-
sioner Rossotti testified that it’s ‘‘un-
questionable that this bill provides sig-
nificant tax simplification.’’ Imagine
how much better life would be if April
15th were just another day. Under the
FASST plan, for millions of Ameri-
cans, that could be true.

I ask unanimous consent that the
full text of this bill be printed in the
RECORD.

There being no objection, the bill was
ordered to be printed in the RECORD, as
follows:

S. 551
Be it enacted by the Senate and House of Rep-

resentatives of the United States of America in
Congress assembled,
SECTION 1. SHORT TITLE; AMENDMENT OF 1986

CODE
(a) SHORT TITLE.—This Act may be cited as

the ‘‘Fair and Simple Shortcut Tax Plan’’.
(b) AMENDMENT OF 1986 CODE.—Except as

otherwise expressly provided, whenever in
this Act an amendment or repeal is ex-
pressed in terms of an amendment to, or re-
peal of, a section or other provision, the ref-
erence shall be considered to be made to a
section or other provision of the Internal
Revenue Code of 1986.

TITLE I—FAIR AND SIMPLE SHORTCUT
TAX PLAN

SEC. 101. FAIR AND SIMPLE SHORTCUT TAX
PLAN.

(a) IN GENERAL.—Subchapter A of chapter 1
(relating to determination of tax liability) is
amended by adding at the end the following:
‘‘PART VIII—FAIR AND SIMPLE SHORTCUT

TAX PLAN
‘‘Sec. 60. Tax on individuals electing

FASST.
‘‘Sec. 60A. Computation of applicable tax-

able income.
‘‘Sec. 60B. Credit against tax.
‘‘Sec. 60C. Election.
‘‘Sec. 60D. Liability for tax.

‘‘SEC. 60. TAX ON INDIVIDUALS ELECTING FASST.
‘‘(a) TAX IMPOSED.—If an individual who is

an eligible taxpayer has an election in effect
under this part for a taxable year, there is
hereby imposed a tax equal to 15 percent of
the taxpayer’s applicable taxable income.

‘‘(b) COORDINATION WITH OTHER TAXES.—
The tax imposed by this section shall be in
lieu of any other tax imposed by this sub-
chapter. The preceding sentence shall not
apply to taxes described in section 26(b)(2)
other than subparagraph (A) thereof.
‘‘SEC. 60A. COMPUTATION OF APPLICABLE TAX-

ABLE INCOME.
‘‘(a) IN GENERAL.—For purposes of this

part, the term ‘applicable taxable income’
means the taxpayer’s applicable wage in-
come, minus—

‘‘(1) the standard deduction,
‘‘(2) the deductions for personal exemp-

tions provided in section 151, and
‘‘(3) the homeowner expense deduction al-

lowable under subsection (c).
‘‘(b) APPLICABLE WAGE INCOME.—For pur-

poses of this part—
‘‘(1) IN GENERAL.—The term ‘applicable

wage income’ means, with respect to an indi-
vidual, wages received by such individual for
the taxable year for services performed as an
employee of an employer.

‘‘(2) EMPLOYMENT.—The term ‘employment’
has the meaning given such term in section
3121(b).

‘‘(3) WAGES.—The term ‘wages’ has the
meaning given such term in section 3401(a).

‘‘(c) HOMEOWNER EXPENSE DEDUCTION AL-
LOWED.—

‘‘(1) IN GENERAL.—For purposes of sub-
section (a), there shall be allowed as a deduc-
tion for the taxable year an amount equal to
the product of—

‘‘(A) $5,000, and
‘‘(B) a fraction, the numerator of which is

the number of months in such year in which
the taxpayer owned and used property as the
taxpayer’s principal residence (within the
meaning of section 121) and the denominator
of which is 12.

‘‘(2) SPECIAL RULES.—For purposes of this
subsection—

‘‘(A) MARRIED INDIVIDUALS.—In the case of
a married individual, the ownership and use
requirements of paragraph (1) shall be treat-
ed as met for any month if either spouse
meets them.

‘‘(B) DIVORCE; COOPERATIVE HOUSING.—
Rules similar to the rules of paragraphs (3)
and (4) of section 121(d) shall apply.

‘‘(C) OUT-OF-RESIDENCE CARE.—If a tax-
payer becomes physically or mentally im-
paired while owning and using property as a
principal residence, then the taxpayer shall
be treated as meeting the ownership and use
requirements of paragraph (1) during any pe-
riod the taxpayer owns the property and re-
sides in any facility (including a nursing
home) licensed by a State or political sub-
division to care for an individual in the tax-
payer’s condition.
‘‘SEC. 60B. CREDITS AGAINST TAX.

‘‘No credit shall be allowed against the tax
imposed by this part other than—

‘‘(1) the credit allowable under section 24
(relating to child tax credit),

‘‘(2) the credit allowable under section 32
(relating to earned income credit), and

‘‘(3) the credit for overpayment of tax
under section 6402.
‘‘SEC. 60C. ELECTION.

‘‘(a) ELECTION.—An eligible taxpayer may
elect to have this part apply for any taxable
year.

‘‘(b) ELIGIBLE TAXPAYER.—
‘‘(1) IN GENERAL.—For purposes of this

part, the term ‘eligible taxpayer’ means,
with respect to any taxable year, a taxpayer
who receives—
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‘‘(A) applicable wage income in an amount

not in excess of—
‘‘(i) $100,000, in the case of a taxpayer de-

scribed in section 1(a), and
‘‘(ii) 50 percent of the amount in effect

under clause (i) for the taxable year, in the
case of any other taxpayer, and

‘‘(B) gross income (determined without re-
gard to applicable wage income) in an
amount not in excess of—

‘‘(i) $5,000, in the case of a taxpayer de-
scribed in section 1(a), and

‘‘(ii) 50 percent of the amount in effect
under clause (i) for the taxable year, in the
case of any other taxpayer.

‘‘(2) EXCLUSIONS.—The term ‘eligible tax-
payer’ shall not include—

‘‘(A) a married individual unless the indi-
vidual and the spouse both have the same
taxable year and both make the election,

‘‘(B) a nonresident alien individual, or
‘‘(C) an estate or trust.
‘‘(3) INFLATION ADJUSTMENTS.—In the case

of a taxable year beginning after 2002, each
dollar amount under paragraph (1) shall be
increased by an amount equal to—

‘‘(A) such dollar amount, multiplied by
‘‘(B) the cost-of-living adjustment deter-

mined under section 1(f)(3) for the calendar
year in which the taxable year begins, deter-
mined by substituting ‘calendar year 2001’
for ‘calendar year 1992’ in subparagraph (B)
thereof.

‘‘(b) FORM OF ELECTION.—
‘‘(1) IN GENERAL.—An individual shall make

an election to have this part apply for any
taxable year by furnishing an election cer-
tificate to such individual’s employer not
later than the close of the first payroll pe-
riod after the individual commences work
for such employer or January 1 of the tax-
able year to which such election relates,
whichever is later.

‘‘(2) CONTENTS OF CERTIFICATE.—The elec-
tion certificate furnished under paragraph (1)
shall—

‘‘(A) contain such information as the Sec-
retary requires to enable the Secretary to
carry out this part and enable the employer
to withhold the appropriate amount of wages
under section 3402, and

‘‘(B) contain a certification by the em-
ployee under penalty of perjury that the in-
formation furnished is correct.

‘‘(3) AMENDMENT OF CERTIFICATE.—A new
election certificate shall be filed within 30
days after the date of any change in the in-
formation required under paragraph (2).

‘‘(4) ELECTION CERTIFICATE.—For purposes
of this section, the term ‘election certificate’
means the withholding exemption certificate
used for purposes of chapter 24.

‘‘(5) ADVANCE PAYMENT OF EARNED INCOME
AMOUNT.—The Secretary shall prescribe such
regulations as may be necessary to allow an
eligible taxpayer to treat an election certifi-
cate furnished under this section as includ-
ing an earned income eligibility certificate
under section 3507 in the case of an eligible
individual claiming the earned income credit
under section 32.

‘‘(c) PERIOD ELECTION IN EFFECT.—
‘‘(1) IN GENERAL.—Except as provided in

paragraph (2), an election under this section
shall be effective for the taxable year for
which it is made and all subsequent taxable
years.

‘‘(2) TERMINATION.—An election under this
part shall terminate with respect to an indi-
vidual for any taxable year and all subse-
quent taxable years if at any time during
such taxable year such individual—

‘‘(A) is no longer an eligible taxpayer,
‘‘(B) elects to terminate such individual’s

election, or
‘‘(C) commits fraud with respect to any in-

formation required to be provided under this
section.

‘‘(d) SAFE HARBOR FOR INELIGIBILITY.—In
the case of an individual who has a termi-
nation under subsection (c)(2)(A), no addition
to tax under section 6654 shall apply to any
underpayment attributable to eligible wage
income of such individual for such taxable
year if such underpayment was not due to
fraud, negligence, or disregard of rules or
regulations (within the meaning of section
6662).

‘‘(e) MARITAL STATUS.—For purposes of
this part, marital status shall be determined
under section 7703.
‘‘SEC. 60D. LIABILITY FOR TAX.

‘‘(a) AMOUNT WITHHELD TREATED AS SATIS-
FACTION OF LIABILITY.—Except as provided in
this section, any amount withheld as tax
under section 3402(t) for an eligible indi-
vidual with an election in effect under sec-
tion 60C for the taxable year shall be treated
as complete satisfaction of liability for the
tax imposed by section 60(a) for such taxable
year.

‘‘(b) EXCEPTIONS.—Notwithstanding sub-
section (a)—

‘‘(1) OVERPAYMENT.—If the amount with-
held as tax under section 3402(t) for an eligi-
ble taxpayer with an election in effect under
section 60C for the taxable year exceeds the
tax imposed under section 60(a) for the tax-
able year, the excess amount shall be treated
as an overpayment for purposes of section
6402.

‘‘(2) UNDERPAYMENT.—
‘‘(A) IN GENERAL.—If the Secretary deter-

mines that the amount withheld as tax
under section 3402(t) for an eligible taxpayer
is less than the tax imposed under section
60(a) and such underpayment is not due to
fraud, the Secretary may assess and collect
such underpayment in the same manner as if
such underpayment were on account of a
mathematical or clerical error appearing on
a return of the individual for the taxable
year.

‘‘(B) DE MINIMIS EXCEPTION.—If the amount
by which the tax imposed by section 60(a) ex-
ceeds the amount withheld as tax under sec-
tion 3402(t) by less than the lesser of $100 or
10 percent of the tax so imposed, the tax-
payer shall be treated as having no under-
payment.

‘‘(c) REGULATIONS.—The Secretary shall
prescribe such regulations as may be nec-
essary to carry out the provisions of this sec-
tion, including regulations—

‘‘(1) to allow a refund of an overpayment
under subsection (b)(1) to a taxpayer without
requiring additional filing of information by
the taxpayer, and

‘‘(2) to notify taxpayers of eligibility for
credits allowable under section 60B and allow
a claim and refund of any credit not claimed
by an eligible taxpayer during the taxable
year.’’.

(b) WITHHOLDING FROM WAGES.—Section
3402 (relating to income tax collected at
source) is amended by adding at the end the
following new subsection:

‘‘(t) WITHHOLDING UNDER THE FAIR AND SIM-
PLE SHORTCUT TAX PLAN.—

‘‘(1) IN GENERAL.—An employer making
payment of wages to an individual with an
election in effect under section 60C shall de-
duct and withhold upon such wages a tax (in
lieu of the tax required to be deducted and
withheld under subsection (a)) determined in
accordance with tables prescribed by the
Secretary in accordance with paragraph (2).

‘‘(2) WITHHOLDING TABLES.—The Secretary
shall prescribe 1 or more tables which set
forth amounts of wages and income tax to be
deducted and withheld based on information
furnished to the employer in the employee’s
election form and to ensure that the aggre-
gate amount withheld from such employee’s
wages approximates the tax liability of such

individual for the taxable year. Any tables
prescribed under this paragraph shall—

‘‘(A) apply with respect to the amount of
wages paid during such periods as the Sec-
retary may prescribe, and

‘‘(B) be in such form, and provide for such
amounts to be deducted and withheld, as the
Secretary determines to be most appropriate
to carry out the purposes of this chapter and
to reflect the provisions of chapter 1 applica-
ble to such periods, including taking into ac-
count any credits allowable under section 24
or 32.

The Secretary shall provide that any other
provision of this section shall not apply to
the extent such provision is inconsistent
with the provisions of this subsection.

‘‘(2) ELECTION CERTIFICATE.—
‘‘(A) IN GENERAL.—In lieu of a withholding

exemption certificate, an employee shall fur-
nish the employer with a signed election cer-
tificate and any amended election certificate
at such time and containing such informa-
tion as required under section 60C.

‘‘(B) WHEN CERTIFICATE TAKES EFFECT.—
‘‘(i) FIRST CERTIFICATE FURNISHED.—An

election certificate furnished to an employer
in cases in which no previous such certificate
is in effect shall take effect as of the begin-
ning of the first payroll period ending, or the
first payment of wages made without regard
to a payroll period, on or after the date on
which such certificate is so furnished.

‘‘(ii) REPLACEMENT CERTIFICATE.—An elec-
tion certificate furnished to an employer
which replaces an earlier certificate shall
take effect as of the beginning of the 1st pay-
roll period ending (or the 1st payment of
wages made without regard to a payroll pe-
riod) on or after the 30th day after the on
which the replacement certificate is so fur-
nished.’’.

(c) WAIVER OF REQUIREMENT TO FILE RE-
TURN OF INCOME.—Subsection (a)(1)(A) of sec-
tion 6012 (relating to persons required to
make return of income) is amended by strik-
ing ‘‘or’’ at the end of clause (iii), by striking
the period at the end of clause (iv) and in-
serting ‘‘, or’’, and by inserting after clause
(iv) the following new clause:

‘‘(v) who is an eligible taxpayer with an
election in effect for the taxable year under
section 60C.’’.

(d) TECHNICAL AND CONFORMING AMEND-
MENTS.—

(1) The table of parts for subchapter A of
chapter 1 is amended by adding at the end
the following new item:
‘‘Part VIII. Fair and Simple Shortcut Tax

Plan.’’.

(2) Section 6654(a) is amended by inserting
‘‘and section 60C(d)’’ after ‘‘this section’’.

(e) EFFECTIVE DATE.—The amendments
made by this section shall apply to taxable
years beginning after December 31, 2001.
SEC. 102. TAX CREDIT FOR EMPLOYER FASST

PLAN STARTUP COSTS.
(a) IN GENERAL.—Subpart D of part IV of

subchapter A of chapter 1 (relating to busi-
ness related credits) is amended by adding at
the end the following new section:
‘‘SEC. 45E. FASST PLAN EMPLOYER START-UP

CREDIT.
‘‘(a) CREDIT ALLOWED.—
‘‘(1) IN GENERAL.—For purposes of section

38, the Fair and Simple Shortcut Tax plan
start-up credit determined under this section
for the taxable year is an amount equal to
the lesser of—

‘‘(A) 50 percent of eligible start-up costs of
the taxpayer for the taxable year, or

‘‘(B) $1,000.
‘‘(2) MAXIMUM CREDIT.—The maximum

credit allowed with respect to a taxpayer
under this subsection for all taxable years
shall not exceed the amount determined
under paragraph (1) for all taxable years.
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‘‘(b) ELIGIBLE START-UP COSTS.—For pur-

poses of this section, the term ‘eligible start-
up costs’ means amounts paid or incurred by
an employer (or any predecessor) during the
1 year period beginning on the date on which
the employer first employs 1 or more em-
ployees with an election in effect under sec-
tion 60C for the taxable year, in connection
with carrying out the withholding require-
ments of section 3402.

‘‘(c) CREDIT AVAILABLE FOR EACH WORK-
SITE.—If a taxpayer maintains a separate
worksite for employees, such person shall be
treated as a single employer with respect to
such worksite for purposes of the credit al-
lowable under subsection (a).’’.

(b) CONFORMING AMENDMENTS.—
(1) Section 38(b) is amended—
(A) by striking ‘‘plus’’ at the end of para-

graph (12),
(B) by striking the period at the end of

paragraph (13), and inserting a comma and
‘‘plus’’, and

(C) by adding at the end the following new
paragraph:

‘‘(14) the Fair and Simple Shortcut Tax
plan start-up credit determined under sec-
tion 45E.’’.

(2) The table of sections for subpart D of
part IV of subchapter A of chapter 1 is
amended by adding at the end the following
new item:

‘‘Sec. 45E. Fair and Simple Shortcut Tax
plan start-up credit.’’.

(c) EFFECTIVE DATE.—The amendments
made by this section shall apply to taxable
years beginning after December 31, 2001.

TITLE II—PROVISIONS TO SIMPLIFY THE
TAX CODE

SEC. 201. REDUCTION IN MARRIAGE PENALTY IN
STANDARD DEDUCTION.

(a) IN GENERAL.—Section 63(c)(2) (relating
to basic standard deduction) is amended to
read as follows:

‘‘(2) BASIC STANDARD DEDUCTION.—For pur-
poses of paragraph (1), the basic standard de-
duction is—

‘‘(A) 200 percent of the amount under sub-
paragraph (C) for the taxable year, in the
case of a joint return or a surviving spouse
(as defined in section 2(a)),

‘‘(B) 150 percent of such amount, in the
case of a head of household (as defined in sec-
tion 2(b)), and

‘‘(C) $3,000, in the case of an individual who
is not married and who is not a surviving
spouse or head of household or a married in-
dividual filing a separate return.’’.

(b) EFFECTIVE DATE.—The amendment
made by this section shall apply to taxable
years beginning after December 31, 2001.
SEC. 202. ALTERNATIVE MINIMUM TAX EXCLU-

SION OF SELF-EMPLOYMENT IN-
COME AND CERTAIN ITEMS OF
PREFERENCE AND ADJUSTMENTS.

(a) INCREASED EXEMPTION FOR SELF-EM-
PLOYMENT INCOME.—Section 55(d)(1) (relating
to exemption amount for taxpayers other
than corporations) is amended to read as fol-
lows:

‘‘(1) EXEMPTION AMOUNT FOR TAXPAYERS
OTHER THAN CORPORATIONS.—In the case of a
taxpayer other than a corporation, the term
‘exemption amount’ means the sum of—

‘‘(A) an amount equal to—
‘‘(i) $45,000 in the case of—
‘‘(I) a joint return, or
‘‘(II) a surviving spouse,
‘‘(ii) $33,750 in the case of an individual

who—
‘‘(I) is not a married individual, or
‘‘(II) is not a surviving spouse, and
‘‘(iii) $22,500 in the case of—
‘‘(I) a married individual who files a sepa-

rate return, or
‘‘(II) an estate or trust, and

‘‘(B) an amount equal to the lesser of—
‘‘(i) the self employment income (as de-

fined in section 1402(b)) of the taxpayer for
the taxable year, or

‘‘(ii) $1,000,000.
For purposes of this paragraph, the term
‘surviving spouse’ has the meaning given to
such term by section 2(a), and marital status
shall be determined under section 7703.’’.

(b) EXCLUSION OF CERTAIN ITEMS OF PREF-
ERENCE AND ADJUSTMENTS.—Section 55 (re-
lating to alternative minimum tax imposed)
is amended by adding at the end the fol-
lowing new subsection:

‘‘(f) SPECIAL RULE FOR SMALL BUSI-
NESSES.—

‘‘(1) IN GENERAL.—For purposes of this
part, in computing the alternative minimum
taxable income of a taxpayer to which this
subsection applies for any taxable year—

‘‘(A) no adjustments provided in section 56
which are attributable to a trade or business
of the taxpayer shall be made, and

‘‘(B) taxable income shall not be increased
by any item of tax preference described in
section 57 which is so attributable.

‘‘(2) APPLICATION.—
‘‘(A) IN GENERAL.—This subsection shall

apply to a taxpayer for a taxable year if the
taxpayer is not a corporation and the gross
receipts of the taxpayer for the taxable year
from all trades or businesses do not exceed
$1,000,000.

‘‘(B) SPECIAL RULES.—Rules similar to the
rules of paragraphs (2), (3)(B), and (3)(C) of
section 448(c) shall apply for purposes of this
subsection.’’.

(c) CONFORMING AMENDMENTS.—Section
55(d)(3) is amended—

(1) by striking ‘‘paragraph (1)(A)’’ and in-
serting ‘‘paragraph (1)(A)(i)’’ in subpara-
graph (A),

(2) by striking ‘‘paragraph (1)(B)’’ and in-
serting ‘‘paragraph (1)(A)(ii)’’ in subpara-
graph (B),

(3) by striking ‘‘paragraph (1)(C)’’ and in-
serting ‘‘paragraph (1)(A)(iii)’’ in subpara-
graph (C), and

(4) by striking ‘‘paragraph (1)(C)(i)’’ and in-
serting ‘‘paragraph (1)(A)(iii)(I)’’ in the sec-
ond sentence.

(d) EFFECTIVE DATE.—The amendments
made by this section shall apply to taxable
years beginning after December 31, 2001.
SEC. 203. NONREFUNDABLE TAX CREDIT FOR TAX

PREPARATION EXPENSES.

(a) IN GENERAL.—Subpart A of part IV of
subchapter A of chapter 1 (relating to non-
refundable personal credits) is amended by
adding at the end the following new section:
‘‘SEC. 25B. TAX PREPARATION EXPENSES.

‘‘(a) ALLOWANCE OF CREDIT.—In the case of
an individual, there shall be allowed as a
credit against the tax imposed by this chap-
ter for the taxable year an amount equal to
the lesser of—

‘‘(1) 50 percent of the qualified tax prepara-
tion expenses of the taxpayer for the taxable
year, or

‘‘(2) $100.
‘‘(b) QUALIFIED TAX PREPARATION EX-

PENSES.—For purposes of this section, the
term ‘qualified tax preparation expenses’
means expenses paid or incurred during the
taxable year by an individual in connection
with the preparation of the taxpayer’s Fed-
eral income tax return for such taxable year,
but only if such return is electronically filed.
Such term shall include any expenses related
to an income tax return preparer.

‘‘(c) DENIAL OF DEDUCTION.—No deduction
shall be allowed under this chapter for any
amount taken into account in determining
the credit under this section.’’.

(b) CONFORMING AMENDMENT.—The table of
sections for subpart A of part IV of sub-

chapter A of chapter 1 is amended by adding
at the end the following new item:

‘‘Sec. 25B. Tax preparation expenses.’’.

(c) EFFECTIVE DATE.—The amendments
made by this section shall apply to expenses
paid or incurred for taxable years beginning
after December 31, 2001.
SEC. 204. EXEMPTION OF CERTAIN INTEREST

AND DIVIDEND INCOME FROM TAX.
(a) IN GENERAL.—Part III of subchapter B

of chapter 1 (relating to amounts specifically
excluded from gross income) is amended by
inserting after section 115 the following new
section:
‘‘SEC. 116. PARTIAL EXCLUSION OF DIVIDENDS

AND INTEREST RECEIVED BY INDI-
VIDUALS.

‘‘(a) EXCLUSION FROM GROSS INCOME.—In
the case of an individual who does not have
an election in effect under section 60C for the
taxable year, gross income does not include
dividends and interest otherwise includible
in gross income which are received during
the taxable year by such individual.

‘‘(b) LIMITATION.—The aggregate amount
excluded under subsection (a) for any taxable
year shall not exceed $500 ($1,000 in the case
of a joint return).

‘‘(c) CERTAIN DIVIDENDS EXCLUDED.—Sub-
section (a) shall not apply to any dividend
from a corporation which, for the taxable
year of the corporation in which the dis-
tribution is made, or for the next preceding
taxable year of the corporation, is a corpora-
tion exempt from tax under section 501 (re-
lating to certain charitable, etc., organiza-
tion) or section 521 (relating to farmers’ co-
operative associations).

‘‘(d) SPECIAL RULES.—For purposes of this
section—

‘‘(1) TREATMENT OF CERTAIN DIVIDENDS.—
‘‘For treatment of dividends received from

regulated investment companies and real es-
tate investment trusts, see sections 854(a),
854(b), and 857(c).

‘‘(2) CERTAIN NONRESIDENT ALIENS INELI-
GIBLE FOR EXCLUSION.—In the case of a non-
resident alien individual, subsection (a) shall
apply only—

‘‘(A) in determining the tax imposed for
the taxable year under section 871(b)(1) and
only in respect of dividends which are effec-
tively connected with the conduct of a trade
or business within the United States, or

‘‘(B) in determining the tax imposed for
the taxable year under section 877(b).

‘‘(3) DIVIDENDS FROM EMPLOYEE STOCK OWN-
ERSHIP PLANS.—Subsection (a) shall not
apply to any dividend described in section
404(k).’’.

(b) CONFORMING AMENDMENTS.—
(1) Subparagraph (C) of section 32(c)(5) is

amended by striking ‘‘or’’ at the end of
clause (i), by striking the period at the end
of clause (ii) and inserting ‘‘; or’’, and by in-
serting after clause (ii) the following new
clause:

‘‘(iii) interest and dividends received dur-
ing the taxable year which are excluded from
gross income under section 116.’’.

(2) Subparagraph (A) of section 32(i)(2) is
amended by inserting ‘‘(determined without
regard to section 116)’’ before the comma.

(3) Subparagraph (B) of section 86(b)(2) is
amended to read as follows:

‘‘(B) increased by the sum of—
‘‘(i) the amount of interest received or ac-

crued by the taxpayer during the taxable
year which is exempt from tax, and

‘‘(ii) the amount of interest and dividends
received during the taxable year which are
excluded from gross income under section
116.’’.

(4) Subsection (d) of section 135 is amended
by redesignating paragraph (4) as paragraph
(5) and by inserting after paragraph (3) the
following new paragraph:
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‘‘(4) COORDINATION WITH SECTION 116.—This

section shall be applied before section 116.’’.
(5)(A) Subsection (a) of section 246A is

amended—
(i) by inserting ‘‘or the exclusion from

gross income under section 116,’’ after
‘‘245(a)’’ in the matter preceding paragraph
(1), and

(ii) by inserting ‘‘received by a corpora-
tion’’ after ‘‘dividend’’ in paragraph (1).

(B) Subsection (e) of section 246A is amend-
ed by inserting ‘‘or the exclusion from gross
income under section 116’’ after ‘‘245’’.

(6) Paragraph (2) of section 265(a) is amend-
ed by inserting before the period ‘‘, or to pur-
chase or carry obligations or shares, or to
make deposits, to the extent the interest
thereon is excludable from gross income
under section 116’’.

(7) Subsection (c) of section 584 is amended
by adding at the end the following new flush
sentence:
‘‘The proportionate share of each participant
in the amount of dividends or interest re-
ceived by the common trust fund and to
which section 116 applies shall be considered
for purposes of such section as having been
received by such participant.’’.

(8) Subsection (a) of section 643 is amended
by redesignating paragraph (7) as paragraph
(8) and by inserting after paragraph (6) the
following new paragraph:

‘‘(7) DIVIDENDS OR INTEREST.—There shall
be included the amount of any dividends or
interest excluded from gross income under
section 116.’’.

(9)(A) Subsection (a) of section 854 is
amended by inserting ‘‘section 116 (relating
to partial exclusion of dividends and interest
received by individuals) and’’ after ‘‘For pur-
poses of’’.

(B) Paragraph (1) of section 854(b) is
amended—

(i) by striking ‘‘subparagraph (A)’’ in sub-
paragraph (B) and inserting ‘‘subparagraphs
(A) and (B)’’,

(ii) by redesignating subparagraph (B) as
subparagraph (C), and

(iii) by inserting after subparagraph (A)
the following new subparagraph:

‘‘(B) EXCLUSION UNDER SECTION 116.—If the
aggregate dividends and interest received by
a regulated investment company during any
taxable year are less than 95 percent of its
gross income, then, in computing the exclu-
sion under section 116, rules similar to the
rules of subparagraph (A) shall apply.’’.

(C) Paragraph (2) of section 854(b) is
amended by inserting ‘‘the exclusion under
section 116 and’’ after ‘‘for purposes of’’.

(10) Subsection (c) of section 857 is amend-
ed to read as follows:

‘‘(c) RESTRICTIONS APPLICABLE TO DIVI-
DENDS RECEIVED FROM REAL ESTATE INVEST-
MENT TRUSTS.—For purposes of section 116
(relating to partial exclusion of dividends
and interest received by individuals) and sec-
tion 243 (relating to deductions for dividends
received by corporations), a dividend re-
ceived from a real estate investment trust
which meets the requirements of this part
shall not be considered as a dividend.’’.

(11) The table of sections for part III of
subchapter B of chapter 1 is amended by in-
serting after the item relating to section 115
the following new item:

‘‘Sec. 116. Partial exclusion of dividends and
interest received by individ-
uals.’’.

(c) EFFECTIVE DATE.—The amendments
made by this section shall apply to taxable
years beginning after December 31, 2001.

By Mr. WELLSTONE:
S. 553. A bill to help establish and en-

hance early childhood family education

programs, and for other purposes; to
the Committee on Health, Education,
Labor, and Pensions.

Mr. WELLSTONE. Mr. President,
today I am introducing legislation that
creates a competitive grant program
modeled on one of Minnesota’s greatest
successes in education, the Early
Childhood and Family Education pro-
gram. Let me first mention my grati-
tude to some of the finest educators
my home state has to offer—Betty
Cooke, Lois Engstrom, Jackie Ander-
son, and Don Kramlinger. I would like
to also thank Ernie Pines for his vision
and spirit and former Minnesota State
Senator Jerry Hughes, whose vision for
early childhood education in the sixties
has led to stronger families today. Of
course, I must also thank the many
early childhood education coordina-
tors, parent educators, teachers and
paraprofessionals in our small rural
communities for reaching from within
to give parents and their children
every opportunity to succeed.

The ECFE program, which has broad
bipartisan support in Minnesota, is
based on the idea that the family pro-
vides a child’s first and most important
learning environment, and parents are
a child’s first and most significant
teachers. ECFE is a voluntary, center-
based, parent-child education program
that is open to all families in a school
district or locality with children under
the age of 5 regardless of cost. It pro-
vides concurrent or joint classes for
parents and children that include
training in parenting skills and chil-
dren’s social, emotional, cognitive and
physical development. The classes
teach ways for parents to foster strong
learning environments for their chil-
dren and ways to help prepare children
for kindergarten. They provide activi-
ties geared toward enhancing chil-
dren’s social, emotional, cognitive and
physical development and school readi-
ness.

ECFE is not a child care program,
but rather offers parents a few hours a
week to get the support they need to be
better parents and teachers for their
children through discussion groups,
play activities for kids, parent-child
interactive activities, home visits,
early screening for health and develop-
mental problems and community re-
source referrals.

The program addresses the need of all
communities and has been successful in
all communities and with all types of
families, whether it is dealing with the
unique needs of immigrant commu-
nities, communities of color, suburban
communities, first time families, sin-
gle parent families, families with mem-
bers with disabilities, families with a
history of abuse and families that for
whatever reason, want some extra help
and support as they try to be the best
parents that they can.

The program in Minnesota has been
extraordinarily successful. It is the
largest early childhood program in
Minnesota and is now offered in dis-
tricts that together encompass 99 per-

cent of the population of infants and
toddlers in the state. 44 percent of all
young children and their families par-
ticipate in the program.

Four different studies of outcomes of
the ECFE program have all concluded
that ECFE is effective with all types of
families. Benefits for children include
improved social interactions and rela-
tionships, improved social skills, in-
creased self confidence and self-esteem,
and improvement in language and com-
munication skills. For parents, ECFE
increases the ability to know what is
important for children’s healthy
growth and development over time, im-
proves their confidence and leads to far
higher participation in parental in-
volvement activities in elementary
school.

A recent study by the Office of Edu-
cational Research and Improvement at
the United States Department of Edu-
cation has described the Minnesota
ECFE program as an example of the
type of program that can provide chil-
dren and families with ‘‘continuity and
[can] ease the critical transition to
school.’’

The words of parents probably tell
the story the best. One parent said,
‘‘when my son throws things, I try to
keep it in perspective. I no longer yell
and slap. I relax and do not push him
all the time. I’ve learned different ways
to discipline.’’ Another said, ‘‘Raising a
child is a wonderful, awesome and
sometimes overwhelming experience. It
is a shame that a job so important is
generally without adequate prepara-
tion. ECFE provides some of that prep-
aration, knowledge and support that is
vital to being a good parent. It is not a
frill, it is a necessity.’’

Recently, I had the opportunity to
spend a morning at the South Wash-
ington County School’s ECFE program.
There I met with a group of parents
who were committed to being the best
parents they could be. I met a father
who was learning English, a single
mother who was learning child raising
skills from other mothers in the class,
and a new immigrant from Korea who
talked of the isolation she felt before
meeting other parents in her commu-
nity. This program was a model as it
combined Early Childhood Family Edu-
cation with Adult Basic Education giv-
ing parents the tools to not only be
great parents, but to learn English and
obtain their GED as well. These par-
ents told me that ECFE was teaching
them to better parent their children.

Last year, the Minnesota Early Care
and Education Finance Commission, a
non-partisan Commission dedicated to
improving the lives of young children
in Minnesota, issued a report called
‘‘The Action Plan for Early Care and
Education in Minnesota.’’ That non-
partisan Commission, led by Don Fra-
ser, the former Mayor of Minneapolis,
and Bob Caddy issued a challenge to
the people of my state when they un-
equivocally concluded that ‘‘without
question, the importance of the parent
child relationship must be asserted as a
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fundamental moral value of our state.’’
They asked for a ‘‘new covenant be-
tween parents and Minnesota.’’

Today I ask for the same between
parents and the United States. The
need is so clearly established. 40 per-
cent of all American children enter
kindergarten unprepared for school.
This is unacceptable. We know that
children need to be in a stimulating en-
vironment to spur the brain develop-
ment that is critical to intelligence.
We know the role that parents can play
in creating that environment. ECFE
will help with this.

We have an obligation to do more for
children. The whole debate around the
elementary and secondary education
act and our desire to close the achieve-
ment gap between poor and more afflu-
ent students will be moot if we do not
intervene early. The achievement gap
is greatest when children start school.
If we want children to have an equal
start, we have to start with our young-
est children. ECFE is not the only an-
swer, but it is one way to meet this
covenant so aptly called for in Min-
nesota, that we have with our parents
and our children.

By Mrs. MURRAY (for herself, Ms.
COLLINS, Ms. MIKULSKI, Ms.
CANTWELL, Mr. COCHRAN, and
Mr. CHAFEE):

S. 554. A bill to amend title XVIII of
the Social Security Act to expand
medicare coverage of certain self-in-
jected biologicals; to the Committee on
Finance.

Mrs. MURRAY. Mr. President, today
I am pleased to be joined by Senators
COLLINS, MIKULSKI, CANTWELL, COCH-
RAN, and CHAFEE in introducing the Ac-
cess to Innovation for Medicare Pa-
tients Act of 2001. This legislation will
give Medicare patients access to inno-
vative medical treatments that are
convenient and affordable and will re-
move a bureaucratic burden to prom-
ising new drugs.

For many years, patients with dis-
eases like rheumatoid arthritis, mul-
tiple sclerosis, hepatitis C and deep
vein thrombosis could only get effec-
tive treatments in a doctor’s office.
This method of drug delivery puts a
great burden on patients with limited
mobility.

Fortunately, in recent years, new
medical technologies have created
promising drug treatments that pa-
tients can use in their own homes.
These drugs don’t have to be adminis-
tered by a doctor. Patients can inject
the drugs themselves. So instead of
traveling to a doctor’s office several
times a week, patients can now get the
same treatments in their own homes.
These new treatments, known as self-
injectible biologics, mean patients can
save time and have a better quality of
life.

Biologics are genetically-engineered
proteins that must be infused or in-
jected into a patient to be effective. If
swallowed orally, biologics simply pass
through the body during the digestion

process and are not absorbed into the
system. These drugs represent a major
breakthrough in disease treatment and
management.

Today, many patients with private
insurance and those on Medicaid have
coverage for many self-injectible bio-
logics. Unfortunately, patients on
Medicare do not. Today, Medicare dis-
criminates against these effective med-
ical treatments and patients are feel-
ing the impact.

The time has come to remove this
unfair burden and give Medicare pa-
tients access to self-injectible bio-
logics. As sponsors of this bill, we be-
lieve that Medicare should not dis-
criminate against patients who are
treated with the same drugs either in a
doctor’s office or at home. The bill we
are introducing today will correct this
mistake and ensure that Medicare pa-
tients have access to safe, promising
drugs.

Our legislation has been endorsed by
the Arthritis Foundation, the Amer-
ican Public Health Association, Na-
tional Association of Retired Federal
Employees, National Council on the
Aging, National Farmers Union, Na-
tional Hispanic Council on Aging, As-
sociation of Jewish Aging Services and
the Visiting Nurses Associations of
America.

I want my colleagues to understand
that this bill does not address the
broader need for prescription drug cov-
erage overall. Congress still must ad-
dress that hole in the Medicare system.
But this bill does correct a clear mis-
take in Medicare’s payment rules for
self-injectible biologics.

This unfair policy has several con-
sequences. First, it prevents patients
from getting the treatments they need.
The FDA has recently approved several
new self injected biologics to treat
rheumatoid arthritis, multiple scle-
rosis, hepatitis C and deep vein throm-
bosis. Medicare beneficiaries should
have immediate access to these new
treatments without delay. Many of
these diseases hinder a patient’s mobil-
ity and quality of life. It is difficult to
explain to these patients that in order
to have treatments covered they must
travel to their physicians office once,
twice or even three times a week.
Many of these patients are disabled and
depend on family or friends for trans-
portation. Patients in rural areas are
particularly hurt by this policy, where
their doctor may be many miles away.
These patients might have to drive 50
or 60 miles a week. For individuals liv-
ing on fixed income, this policy is espe-
cially difficult.

This outdated policy hits women the
hardest. As many of my colleagues
know, more women are covered by
Medicare, and women are twice as like-
ly as men to live with a disabling,
chronic condition. Women are also
twice as likely as men to live in pov-
erty after age 65. Older women or dis-
abled women simply do not have the
same economic resources as men. In
addition, many of the illnesses that

could be treated with self injected bio-
logics strike women in larger numbers.
Rheumatoid arthritis and multiple
sclerosis most often affect women. Any
policy that limits access to new inno-
vative treatments for rheumatoid ar-
thritis and multiple sclerosis places
women at a severe disadvantage.

In addition to the impact this policy
has on patients, it also affect drug de-
velopment. This practice discourages
drug companies from offering patients
new drugs that are self-injectible. That
can hinder innovations and develop-
ments in biotechnology research. In
the future, companies may choose not
to develop self injected biologics. Our
policies should promote new drug de-
velopment, not discourage it.

As you know, the U.S. Senate has
voted overwhelmingly to doubling NIH
funding to encourage more research.
it’s one of my top priorities, and we are
on track. However, I am troubled that
patients on Medicare might not benefit
from our efforts. It is counter-
productive to invest in medical re-
search, but then deny Medicare bene-
ficiaries the fruits of that investment.

I would like to briefly mention one
particular new self-injected biologic
treatment that has literally changed
the lives of hundreds of RA patients.
This particular treatment, Enbrel,
took well over 10 years to develop and
bring to patients. Since its introduc-
tion, however, it has dramatically im-
proved the lives of RA suffers. I have
heard from many patients about how
Enbrel has allowed them to remain
productive and how it has dramatically
reduced their daily pain and suffering.
Since RA can and does lead to dis-
ability, preventing or delaying the dis-
abled effects of this disease means huge
economic savings for all of us. Medi-
care should not discriminate against
this new, patient-friendly therapy sim-
ply because it is self-injected.

I urge my colleagues to carefully re-
view this legislation and to talk to pa-
tients and health providers about how
an outdated policy hinders access and
discourages innovation and how the
measure we are introducing today can
give Medicare patients access to inno-
vative drugs.

By Mr. LEAHY (for himself and
Mr. HARKIN):

S. 555. A bill to amend the Federal
Food, Drug, and Cosmetic Act to re-
quire the Secretary of Health and
Human Services to establish a toler-
ance for the presence of
methylmercury in seafood, and for
other purposes; to the Committee on
Health, Education, Labor, and Pen-
sions.

Mr. LEAHY. Mr. President, last
month the Food and Drug Administra-
tion issued new consumer guidance,
warning pregnant women, women of
childbearing age, nursing mothers, and
young children not to eat shark, sword-
fish, king mackerel, and tilefish in
order to avoid exposure to
methylmercury. I commend the FDA
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for issuing this guidance, which is im-
portant information for the most vul-
nerable members of our population.
Unfortunately, despite acknowledging
the problem of mercury contamination
in large fish, the FDA still has not re-
vised its so-called ‘‘action level,’’
which is important data for consumers
and local governments, nor do they en-
force this level. There is a lot more to
be done to protect the public, and after
so many years of delays, we should not
wait any longer.

That is why Senator Harkin and I are
introducing important legislation
today to promote food safety and pro-
tect thousands of Americans, espe-
cially pregnant women and young chil-
dren, from the serious risks of
methylmercury. The ‘‘Mercury-Safe
Seafood Act of 2001’’ requires the Food
and Drug Administration to establish a
formal tolerance for safe
methylmercury levels in seafood. It
mandates seafood testing to ensure
compliance, along with public edu-
cation and health advisories to inform
the public.

Mercury is a dangerous poison that is
still not fully regulated in the United
States. According to the Environ-
mental Protection Agency, coal-fired
power plants, waste incinerators, and
other sources spew 150 tons of mercury
into the atmosphere each year. Al-
though new and expected EPA rules ad-
dress much of this pollution, full com-
pliance and large emission reductions
are still years away. Much of this mer-
cury returns to earth with rain to pol-
lute our waterways. It accumulates in
fish as methylmercury, especially in
large predatory species, and is passed
on to the humans who eat these fish.
Methylmercury is a powerful
neurotoxin that affects the human cen-
tral nervous system. It is especially
harmful to pregnant women, infants,
and young children, where even small
doses can cause permanent damage to
their developing brains and nervous
systems.

Last year’s comprehensive report by
the National Academy of Sciences,
‘‘Toxicological Effects of
Methylmercury,’’ estimates that 60,000
newborns each year may be at risk
from prenatal mercury exposure. Two
weeks ago, the Centers for Disease Con-
trol released preliminary results from
an ongoing study showing that 10 per-
cent of American women may have po-
tentially hazardous levels of mercury.
This means that a lot more newborns
may be at risk. This is a public health
problem we cannot ignore.

Certain commercial seafood species—
large predators such as swordfish,
shark, mackerel, and tuna—can have
dangerously high levels of
methylmercury contamination. Food
and Drug Administration data
throughout the 1990’s showed numerous
fish samples with high mercury levels,
exceeding FDA’s own action level and
presenting a direct hazard to con-
sumers. FDA stopped testing for mer-
cury in 1998, which means they have no

way to enforce their action level. Yet
recent testing by independent organi-
zations still shows high mercury levels
in some fish species.

FDA’s action level of 1.0 part per mil-
lion was established in 1979 using infor-
mation from the 1970’s, without regard
for the greater vulnerability of preg-
nant women, infants, and children.
More recent studies have highlighted
the damaging effects of mercury, espe-
cially for these populations. In 1997,
EPA’s ‘‘Mercury Study Report to Con-
gress’’ recommended a level five times
more strict than FDA’s action level,
and this was confirmed by last year’s
National Academy of Sciences report.
FDA’s current action level, even if
there were sampling and enforcement,
is not stringent enough to protect the
most vulnerable American consumers
from mercury.

Last month the General Accounting
Office released a report on seafood safe-
ty, at the request of Senator HARKIN
and Senator LUGAR. That report con-
firms that FDA has not acted vigor-
ously enough to address the issue of
mercury in seafood.

This bill seeks to remedy these prob-
lems. It amends the Federal Food,
Drug, and Cosmetic Act to require a
tolerance level for methylmercury in
seafood, with special attention to preg-
nant women, infants, and children.
This will replace FDA’s outdated and
unenforced action level with a formal
tolerance that must be enforced. It
mandates ongoing sampling of mercury
levels to ensure compliance. This will
restart the testing which FDA stopped
three years ago. It mandates public
education and health advisories to en-
sure the public is aware of the new
standards and of the risks of mercury
contamination in seafood. It requires
consideration of last year’s National
Academy of Sciences report, which
clearly shows the need for prompt,
strong action. Finally, it authorizes
modest appropriations to support not
only FDA’s sampling and public edu-
cation but also the efforts of our States
to protect our citizens from
methylmercury in freshwater fish.

I enjoy fishing and I love eating fish.
This legislation is not meant to harm
the fishing industry—it is meant to
help bring the safest fish to market for
the American consumer. Most impor-
tantly, this bill will protect pregnant
women and young children who may
now unknowingly be exposed to high
levels of mercury. No one can dispute
the science that tells us mercury is
toxic and unsafe at certain levels in
fish. We need to bring those levels
down. But, until we do, we also need to
keep the food supply safe for all Ameri-
cans—especially those most at risk.

We have a responsibility to protect
the American public, especially our
children. Until such time as mercury
emissions are drastically reduced and
seafood is no longer contaminated, we
must take this action to protect Amer-
icans from this dangerous pollutant..

The American Public Health Associa-
tion has endorsed this bill.

I ask unanimous consent that the
text of bill be printed in the RECORD.

There being no objection, the bill was
ordered to be printed in the RECORD, as
follows.

S. 555

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,
SECTION 1. SHORT TITLE.

This Act may be cited as the ‘‘Mercury-
Safe Seafood Act of 2001’’.
SEC. 2. FINDINGS.

Congress finds that—
(1) mercury pollution from coal-fired power

plants, waste incinerators, and other anthro-
pogenic sources continues to contaminate in-
land waterways and territorial waters of the
United States;

(2) mercury accumulates in fish as
methylmercury and is passed on to humans
that eat those fish;

(3) methylmercury is a potent neurotoxin
that, even in small quantities—

(A) can cause serious damage to the human
central nervous system and adverse effects
on many other systems in the human body;

(B) is especially harmful to pregnant
women and young children; and

(C) puts an estimated 60,000 newborns at
risk for adverse neurodevelopmental effects
each year in the United States from in utero
exposure;

(4) certain commercial seafood species can
have dangerously high levels of
methylmercury, as evidenced by Food and
Drug Administration data acquired in the
1990’s, up to the time that the agency discon-
tinued domestic sampling in 1998;

(5) the Food and Drug Administration’s
long-standing action level of 1.0 parts per
million for methylmercury in fish—

(A) is out of date; and
(B) according to scientific evidence, does

not adequately protect pregnant women and
young children;

(6) the comprehensive Mercury Study Re-
port to Congress issued by the Environ-
mental Protection Agency in December 1997
recommended a methylmercury consumption
limit of 0.1 micrograms per kilogram of body
weight per day, which is 5 times lower than
the Food and Drug Administration’s current
action level;

(7) the report entitled ‘‘Toxicological Ef-
fects of Methylmercury’’, issued by the Na-
tional Academy of Sciences in July 2000, con-
firmed that the Environmental Protection
Agency’s limit is ‘‘scientifically justifiable
for the protection of public health’’;

(8) the report entitled ‘‘Food Safety: Fed-
eral Oversight of Seafood Does Not Suffi-
ciently Protect Consumers’’, issued by the
General Accounting Office in February 2001,
highlights the inadequacies of Food and
Drug Administration guidance regarding
methylmercury in commercial seafood;

(9) many States have been forced to issue
mercury advisories for inland waterways and
health warnings regarding the fish that may
be caught in those waterways; and

(10) some States have also issued mercury
advisories for commercial seafood.
SEC. 3. TOLERANCE FOR METHYLMERCURY IN

SEAFOOD.

Chapter IV of the Federal Food, Drug, and
Cosmetic Act (21 U.S.C. 341 et seq.) is amend-
ed—

(1) in section 402(a)(2), by inserting after
‘‘section 512; or’’ the following: ‘‘(D) if it is
seafood that bears or contains
methylmercury that is unsafe within the
meaning of section 406A(a); or’’; and

(2) by inserting after section 406 the fol-
lowing:
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‘‘SEC. 406A. TOLERANCE FOR METHYLMERCURY

IN SEAFOOD.
‘‘(a) IN GENERAL.—Not later than 1 year

after the date of enactment of this section,
the Secretary shall by regulation establish a
tolerance for the presence of methylmercury
in seafood.

‘‘(b) REQUIREMENTS.—The tolerance estab-
lished under subsection (a) shall—

‘‘(1) be based on a scientific analysis of the
health risks attributable to methylmercury;
and

‘‘(2) be set at a level for which the Sec-
retary determines that there is a reasonable
certainty that no harm will result from ag-
gregate exposure to methylmercury in sea-
food, including all anticipated dietary expo-
sures for which there is reliable information.

‘‘(c) SEAFOOD DEEMED UNSAFE.—Any sea-
food bearing or containing methylmercury
shall be deemed to be unsafe for purposes of
section 402(a)(2)(D) unless the quantity of
methylmercury is within the limits of the
tolerance.

‘‘(d) PREGNANT WOMEN, INFANTS, AND CHIL-
DREN.—In establishing or modifying the tol-
erance under subsection (a), the Secretary
shall ensure that there is a reasonable cer-
tainty that no harm will result to pregnant
women, infants, and children from aggregate
exposure to methylmercury.

‘‘(e) SAMPLING SYSTEM.—
‘‘(1) IN GENERAL.—Not later than 18 months

after the date of enactment of this section,
the Secretary, after consultation with the
Secretary of Agriculture, shall establish a
system for the collection and analysis of
samples of seafood to determine the extent
of compliance with the tolerance under sub-
section (a).

‘‘(2) MONITORING.—The sampling system
shall provide statistically valid monitoring
(including market-basket studies) with re-
spect to compliance with the tolerance.

‘‘(3) AVOIDANCE OF DUPLICATION OF EF-
FORT.—To the extent practicable, the sam-
pling system shall be consistent with, and
shall be coordinated with, other seafood sam-
pling systems that are in use, so as to avoid
duplication of effort.

‘‘(f) PUBLIC EDUCATION AND ADVISORY SYS-
TEM.—

‘‘(1) PUBLIC EDUCATION.—The Secretary, in
cooperation with private and public organi-
zations (including cooperative extension
services and appropriate State entities) shall
design and implement a national public edu-
cation program regarding the presence of
methylmercury in seafood.

‘‘(2) FEATURES.—The program shall pro-
vide—

‘‘(A) information to the public regarding—
‘‘(i) Federal standards and good practice

requirements; and
‘‘(ii) promotion of public awareness, under-

standing, and acceptance of the standards
and requirements;

‘‘(B) information to health professionals so
that health professionals may improve diag-
nosis and treatment of mercury-related ill-
ness and advise individuals whose health
conditions place those individuals at par-
ticular risk; and

‘‘(C) such other information or advice to
consumers and other persons as the Sec-
retary determines will promote the purposes
of this section.

‘‘(3) HEALTH ADVISORIES.—The Secretary,
in consultation with the Secretary of Agri-
culture and the Administrator of the Envi-
ronmental Protection Agency, shall work
with the States and other appropriate enti-
ties to—

‘‘(A) develop and distribute regional and
national advisories concerning the presence
of methylmercury in seafood;

‘‘(B) develop standardized formats for writ-
ten and broadcast advisories regarding
methylmercury in seafood; and

‘‘(C) incorporate State and local advisories
into the national public education program
under paragraph (1).’’.
SEC. 4. CONSIDERATION OF REPORT OF NA-

TIONAL ACADEMY OF SCIENCES.
In carrying out section 406A(a) of the Fed-

eral Food, Drug, and Cosmetic Act (as added
by section 3), the Secretary of Health and
Human Services, acting through the Com-
missioner of Food and Drugs, shall consider
the findings of the National Academy of
Sciences regarding the Environmental Pro-
tection Agency’s recommended level for
methylmercury exposure and the presence of
methylmercury in seafood, as such findings
are described in the report issued by the Na-
tional Academy of Sciences in July 2000.
SEC. 5. AUTHORIZATION OF APPROPRIATIONS.

(a) SAMPLING.—There is authorized to be
appropriated to carry out sampling under
section 406A(e) of the Federal Food, Drug,
and Cosmetic Act (as added by section 3)
$500,000 for each of fiscal years 2002 through
2011.

(b) PUBLIC EDUCATION AND ADVISORY SYS-
TEM.—There is authorized to be appropriated
to develop and implement the public edu-
cation and advisory system under section
406A(f) of the Federal Food, Drug, and Cos-
metic Act (as added by section 3) $500,000 for
each of fiscal years 2002 through 2011.

(c) STATE SUPPORT.—
(1) IN GENERAL.—There is authorized to be

appropriated to support efforts of the States
to sample noncommercial fish and inland
waterways for mercury and to produce
State-specific health advisories related to
mercury $2,000,000 for each of fiscal years
2002 through 2011.

(2) EQUITABLE DISTRIBUTION.—The Adminis-
trator of the Environmental Protection
Agency shall distribute amounts made avail-
able under paragraph (1) equitably among
the States through programs in existence on
the date of enactment of this Act.
SEC. 6. REPORT.

(a) IN GENERAL.—Not later than 180 days
after the date of enactment of this Act, the
Secretary of Health and Human Services,
acting through the Commissioner of Food
and Drugs, shall submit to Congress a report
on the progress of the Secretary in estab-
lishing the tolerance required by section
406A of the Federal Food, Drug, and Cos-
metic Act (as added by section 3).

(b) CONTENTS.—The report shall include a
description of the research that has been
conducted or reviewed with respect to the
tolerance.

By Mr. JEFFORDS (for himself,
Mr. LIEBERMAN, Ms. COLLINS,
Mr. SCHUMER, Ms. SNOWE, Mrs.
FEINSTEIN, Mr. LEAHY, Mrs.
CLINTON, Mr. KERRY, Mr. DODD,
Mr. TORRICELLI, Mr. CORZINE,
Mr. KENNEDY, Mr. REED, and
Mrs. BOXER):

S. 556. A bill to amend the Clean Air
Act to reduce emissions from electric
powerplants, and for other purposes; to
the Committee on Environment and
Public Works.

Mr. JEFFORDS. Mr. President, today
I am here to announce the introduction
of the Clean Power Act of 2001 which
reduces emissions from power plants of
the four primary air pollutants. These
four pollutants, nitrogen oxides, sulfur
dioxide, mercury, and carbon dioxide
are the major cause of the nation’s
most serious public health and environ-
mental problems: smog, soot, acid rain,
mercury contamination, and global

warming. The Clean Power Act set
standards for these four serious pollut-
ants that are both cost-effective and
technologically feasible.

The 1970 Clean Air Act, and its subse-
quent amendments, were enacted to
improve the quality of our nation’s air.
This was a major milestone in environ-
mental legislation. I was proud to be
one of the principle negotiators of the
1990 amendments to the Clean Air Act.
Those were important steps to take to
improve the quality of our Nation’s air
and since that time we have made sig-
nificant headway in that direction. Al-
though current legislation sets stand-
ards for nitrogen oxides and sulfur di-
oxide, they are at levels that we now
know are far too high to protect us
from the devastating effects of result-
ing smog, acid rain, and increased res-
piratory disease. Currently, there is no
standard for carbon dioxide pollution,
the primary greenhouse gas responsible
for global warming, and no standard
for mercury emissions, a dangerous
pollutant linked to cognitive and de-
velopmental ailments in children and
responsible for fish advisories in forty
states. Therefore, there is still much to
be done to protect the quality of our
nation’s air and now is the time to
take the next step.

Electric generating power plants are
our nation’s single largest source of air
pollution and greenhouse gas emis-
sions. Annual power plants emissions
are responsible for 64 percent of the na-
tion’s sulfur dioxide, or 13 million tons,
26 percent of the nitrogen oxides, or 6
million tons, 40 percent of the carbon
dioxide, that’s over 2 billion tons, and
52 tons of mercury.

Updating electric power plants rep-
resent the most cost-effective way to
reduce emissions of nitrogen oxides and
sulfur dioxide. Many of the most pol-
luting power plants were exempt from
stringent controls imposed by the
original Clean Air Act and today, after
more than 30 years, they are still in
use. As a result, these outdated power
plants can emit between 10 and 100
times the amount of nitrogen oxides
and sulfur dioxide pollution emitted by
a modern power plant.

Sulfur dioxide fine particle pollution
for U.S. power plants cuts short the
lives of over 30,000 people each year.
Ground-level ozone smog triggers over
6.2 million asthma attacks each sum-
mer in the eastern United States alone;
another 160,000 people are sent to the
emergency room and 53,000 are hos-
pitalized due to smog induced res-
piratory distress. The National Acad-
emy of Sciences’ National Research
Council has concluded that over 60,000
children are born in the U.S. each year
at risk for adverse neurodevelopmental
effects due to in utero exposure to mer-
cury. Over forty states have issued fish
consumption advisories to mitigate
this threat. Power plants are our na-
tion’s largest unregulated source of
mercury emissions.

Fortunately, we now have tech-
nologies available that will permit
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power plants to reach the levels set in
the Clean Power Act. The nitrogen ox-
ides, sulfur dioxide and mercury reduc-
tions are set at levels in the Clean
Power Act that are known to be cost
effective with available technologies.
The Clean Power Act will allow power
plants to use market-oriented mecha-
nisms in order to reach these much
needed emissions standards for nitro-
gen oxides, sulfur dioxide and carbon
dioxide. Therefore, with new tech-
nologies at our disposal and trading
mechanisms providing flexibility to
the utilities, we no longer need to com-
promise the health of our great nation;
neither it’s citizens nor it’s environ-
ment. We only need the will to act.

By Mr. DOMENICI (for himself
and Mr. BINGAMAN).

S. 557. A bill to clarify the tax treat-
ment of payments made under the
Cerro Grande Fire Assistance Act; to
the Committee on Finance.

Mr. DOMENICI. Mr. President, this is
a simple bill that stands for the propo-
sition that when the Federal Govern-
ment burns your house down it is not a
taxable event.

I can’t believe any member of this
chamber would argue that the Federal
Government is so hard up for revenue
that it would try to tax the very pay-
ment that it makes to someone whose
home, business, and community it
burned down.

Let me summarize the events:
The Park Service decided to start a

fire—a so-called ‘‘controlled burn.’’
The Park Service didn’t follow its

own guidelines regarding when it is
safe to conduct a controlled burn.

They lit a fire when the rules were
clear that they shouldn’t.

The fire raged out of control and
burned 48,000 acres.

It burned down hundreds of homes,
and businesses.

No dispute that this fire should never
have been set.

Congress passed a bill to compensate
the victims for their losses.

When Congress passed the Cerro
Grande Fire Assistance Act we were as-
sured that the FEMA payments to the
victims of the Cerro Grande Fire would
not be taxed under current law.

Well, apparently there are some in
the IRS who now have a different view.

While it only took Congress 50 days
from the day the fire was lit to the day
legislation creating the claims process
was signed into law, it has taken the
IRS at least seven months to answer
pretty basic questions, and the best
they can offer is that people have extra
time to file their income taxes.

These victims should be paid. They
should rebuild their lives and the IRS
shouldn’t be trying to tax the pay-
ments that are intended to put them
back to the same place they were on
the day before the Park Service lit the
fire.

I hope my colleagues will support me
in expeditiously passing this bill.

By Mr. MCCAIN (for himself, Mr.
DASCHLE, Mr. INOUYE, Mr. BAU-
CUS, and Mr. CAMPBELL):

S. 558. A bill to amend the Internal
Revenue Code of 1986 to provide tax
credits for investment in Indian res-
ervation economic development, and
for other purposes; to the Committee
on Finance.

Mr. MCCAIN. Mr. President, I am
pleased to introduce legislation, along
with my colleagues, Senators DASCHLE,
INOUYE, BAUCUS and CAMPBELL, to fos-
ter economic investment, development,
and growth in Native American com-
munities. This legislation would estab-
lish investment tax credits that will
serve to attract private sector invest-
ments on Indian reservations.

As a nation, the United States ranks
third in entrepreneurial activity
among the world’s leading economies.
The level of entrepreneurial activity in
the country remains strong despite re-
cent fluctuations in the market. How-
ever, what also remains are deep pock-
ets of poverty in our country that have
not substantially improved along with
the economic growth that has swept
the rest of our Nation, and those areas
include Native American reservations.

During my tenure in the Congress, I
have worked on various legislative ini-
tiatives to help Indian tribes address
the problems and barriers they face in
attracting private sector activity onto
reservation areas. Indian country, both
historically and at the present time,
cannot successfully compete with other
areas in attracting businesses due to
the unique issues affecting Indian
country, such as jurisdictional com-
plexities, taxation, and infrastructure
deficits. Most Indian communities con-
tinue to struggle to provide basic jobs,
infrastructure, housing and telephone
service to tribal members.

Some of my colleagues might only be
aware of the handful of Indian tribes
that have been successful in generating
economic revenues through gaming ac-
tivities. However, for the majority of
Indian tribes, the main economic activ-
ity is the kind generated by federal or
tribal government employment. I un-
derstand why this is the case, but I also
believe that free enterprise must be al-
lowed to flow freely on Indian lands as
it does in the rest of our nation.

By their very nature, governments,
including tribal governments, simply
are not good at running businesses. I
know this is acknowledged by many
tribes, who, consistent with their cul-
tural traditions, have created tribal
corporations or cooperative ventures
that mix private sector business with
tribal principles. I believe that private
investment needs to be encouraged on
Indian reservations if we are to see a
significant improvement in the econo-
mies of Indian tribes.

The investment tax credits we are
proposing today are geared specifically
to Indian reservations where there is
economic need. The full credit is avail-
able to those reservations whose Indian
unemployment rate exceeds the Na-

tion’s average unemployment by 300
percent. One-half of the credit is avail-
able on reservations where the unem-
ployment rate is 150 to 300 percent of
the national average. No investment
tax credit is provided where the Indian
unemployment rate is less than 150 per-
cent of the national average. The bill is
restricted to non-gaming related eco-
nomic activity, which would prevent
the investment from being used for de-
velopment and/or operation of gaming
establishments on Indian reservations.

While this legislation may not be the
panacea for all the economic ills af-
flicting Indian reservations today, I be-
lieve that the adoption of a specific
program of Indian tax incentives would
be a critical step toward the goal of
providing Indian tribal governments
with the opportunity to strengthen
their economies.

In previous Congresses, I have offered
amendments to the federal tax code to
create incentives for private sector in-
vestment on Indian reservations and
remove inequities in the tax code so
that tribal governments can enjoy the
same tax benefits accorded other non-
taxable government entities. I have of-
fered these provisions, not to provide
an advantage to Indians, but merely to
give them the same kind of tax incen-
tives and benefits the Congress has
given other economically depressed
areas and other units of government.
We have been successful in enacting a
few measures, but given the extremely
underdeveloped economies of Native
American communities, I believe we
should enact these additional tax in-
centives.

My colleagues and I are sponsoring
this measure today because we believe
these investment tax credits are nec-
essary to reach out to those tribal
communities that do not have the eco-
nomic advantage of living near a boom-
ing metropolitan area, or do not enjoy
the benefits of Indian gaming revenue.
We believe that a strategy of tax incen-
tives such as this legislation proposes
is the most effective way that the fed-
eral government can act to stimulate
reservation economic development.
Tax incentives do not depend for their
effectiveness on the actions of federal
bureaucracies that are often slow-mov-
ing and unimaginative. The incentives
are usable only by viable businesses
ready and able to invest in Indian com-
munities, which will consequently fos-
ter a strong entrepreneurial environ-
ment on Native American reservations.

I look forward to working with my
respective colleagues on both sides of
the aisle to enact this important legis-
lation. I ask unanimous consent that
the text of bill be printed in the
RECORD.

There being no objection, the bill was
ordered to be printed in the RECORD, as
follows:

S. 558
Be it enacted by the Senate and House of Rep-

resentatives of the United States of America in
Congress assembled,
SECTION 1. SHORT TITLE.

This Act may be cited as the ‘‘Indian Res-
ervation Economic Investment Act of 2001’’.
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SEC. 2. INVESTMENT TAX CREDIT FOR PROPERTY

ON INDIAN RESERVATIONS.
(a) ALLOWANCE OF INDIAN RESERVATION

CREDIT.—Section 46 of the Internal Revenue
Code of 1986 (relating to investment credits)
is amended by striking ‘‘and’’ at the end of
paragraph (2), by striking the period at the
end of paragraph (3) and inserting ‘‘, and’’,
and by adding after paragraph (3) the fol-
lowing new paragraph:

‘‘(4) the Indian reservation credit.’’.
(b) AMOUNT OF INDIAN RESERVATION CRED-

IT.—
(1) IN GENERAL.—Section 48 of such Code

(relating to the energy credit and the refor-
estation credit) is amended by adding after
subsection (b) the following new subsection:

‘‘(c) INDIAN RESERVATION CREDIT.—
‘‘(1) IN GENERAL.—For purposes of section

46, the Indian reservation credit for any tax-
able year is the Indian reservation percent-
age of the qualified investment in qualified
Indian reservation property placed in service
during such taxable year, determined in ac-
cordance with the following table:

‘‘In the case of qualified
The Indian reserva-
tion property which
is—

The Indian reservation
percentage is—

Reservation personal property ....... 10
New reservation construction prop-

erty.
15

Reservation infrastructure invest-
ment.

15

‘‘(2) QUALIFIED INVESTMENT IN QUALIFIED IN-
DIAN RESERVATION PROPERTY DEFINED.—For
purposes of this subpart—

‘‘(A) IN GENERAL.—The term ‘qualified In-
dian reservation property’ means property—

‘‘(i) which is—
‘‘(I) reservation personal property;
‘‘(II) new reservation construction prop-

erty; or
‘‘(III) reservation infrastructure invest-

ment; and
‘‘(ii) not acquired (directly or indirectly)

by the taxpayer from a person who is related
to the taxpayer (within the meaning of sec-
tion 465(b)(3)(C)).
The term ‘qualified Indian reservation prop-
erty’ does not include any property (or any
portion thereof) placed in service for pur-
poses of conducting or housing class I, II, or
III gaming (as defined in section 4 of the In-
dian Gaming Regulatory Act (25 U.S.C.
2703)).

‘‘(B) QUALIFIED INVESTMENT.—The term
‘qualified investment’ means—

‘‘(i) in the case of reservation infrastruc-
ture investment, the amount expended by
the taxpayer for the acquisition or construc-
tion of the reservation infrastructure invest-
ment; and

‘‘(ii) in the case of all other qualified In-
dian reservation property, the taxpayer’s
basis for such property.

‘‘(C) RESERVATION PERSONAL PROPERTY.—
The term ‘reservation personal property’
means qualified personal property which is
used by the taxpayer predominantly in the
active conduct of a trade or business within
an Indian reservation. Property shall not be
treated as ‘reservation personal property’ if
it is used or located outside the Indian res-
ervation on a regular basis.

‘‘(D) QUALIFIED PERSONAL PROPERTY.—The
term ‘qualified personal property’ means
property—

‘‘(i) for which depreciation is allowable
under section 168;

‘‘(ii) which is not—
‘‘(I) nonresidential real property;
‘‘(II) residential rental property; or
‘‘(III) real property which is not described

in subclause (I) or (II) and which has a class
life of more than 12.5 years.

For purposes of this subparagraph, the terms
‘nonresidential real property’, ‘residential

rental property’, and ‘class life’ have the re-
spective meanings given such terms by sec-
tion 168.

‘‘(E) NEW RESERVATION CONSTRUCTION PROP-
ERTY.—The term ‘new reservation construc-
tion property’ means qualified real prop-
erty—

‘‘(i) which is located in an Indian reserva-
tion;

‘‘(ii) which is used by the taxpayer pre-
dominantly in the active conduct of a trade
or business within an Indian reservation; and

‘‘(iii) which is originally placed in service
by the taxpayer.

‘‘(F) QUALIFIED REAL PROPERTY.—The term
‘qualified real property’ means property for
which depreciation is allowable under sec-
tion 168 and which is described in subclause
(I), (II), or (III) of subparagraph (D)(ii).

‘‘(G) RESERVATION INFRASTRUCTURE INVEST-
MENT.—

‘‘(i) IN GENERAL.—The term ‘reservation in-
frastructure investment’ means qualified
personal property or qualified real property
which—

‘‘(I) benefits the tribal infrastructure;
‘‘(II) is available to the general public; and
‘‘(III) is placed in service in connection

with the taxpayer’s active conduct of a trade
or business within an Indian reservation.

‘‘(ii) PROPERTY MAY BE LOCATED OUTSIDE
THE RESERVATION.—Qualified personal prop-
erty and qualified real property used or lo-
cated outside an Indian reservation shall be
reservation infrastructure investment only if
its purpose is to connect to existing tribal
infrastructure in the reservation, and shall
include, but not be limited to, roads, power
lines, water systems, railroad spurs, and
communications facilities.

‘‘(H) COORDINATION WITH OTHER CREDITS.—
The term ‘qualified Indian reservation prop-
erty’ shall not include any property with re-
spect to which the energy credit or the reha-
bilitation credit is allowed.

‘‘(3) REAL ESTATE RENTALS.—For purposes
of this section, the rental to others of real
property located within an Indian reserva-
tion shall be treated as the active conduct of
a trade or business in an Indian reservation.

‘‘(4) INDIAN RESERVATION DEFINED.—For
purposes of this subpart, the term ‘Indian
reservation’ means—

‘‘(A) a reservation, as defined in section
4(10) of the Indian Child Welfare Act of 1978
(25 U.S.C. 1903(10)), or

‘‘(B) lands held under the provisions of the
Alaska Native Claims Settlement Act (43
U.S.C. 1601 et seq.) by a Native corporation
as defined in section 3(m) of such Act (43
U.S.C. 1602(m)).

‘‘(5) LIMITATION BASED ON UNEMPLOYMENT.—
‘‘(A) GENERAL RULE.—The Indian reserva-

tion credit allowed under section 46 for any
taxable year shall equal—

‘‘(i) if the Indian unemployment rate on
the applicable Indian reservation for which
the credit is sought exceeds 300 percent of
the national average unemployment rate at
any time during the calendar year in which
the property is placed in service or during
the immediately preceding 2 calendar years,
100 percent of such credit;

‘‘(ii) if such Indian unemployment rate ex-
ceeds 150 percent but not 300 percent, 50 per-
cent of such credit; and

‘‘(iii) if such Indian unemployment rate
does not exceed 150 percent, 0 percent of such
credit.

‘‘(B) SPECIAL RULE FOR LARGE PROJECTS.—
In the case of a qualified Indian reservation
property which has (or is a component of a
project which has) a projected construction
period of more than 2 years or a cost of more
than $1,000,000, subparagraph (A) shall be ap-
plied by substituting ‘during the earlier of
the calendar year in which the taxpayer en-
ters into a binding agreement to make a

qualified investment or the first calendar
year in which the taxpayer has expended at
least 10 percent of the taxpayer’s qualified
investment, or the preceding calendar year’
for ‘during the calendar year in which the
property is placed in service or during the
immediately preceding 2 calendar years’.

‘‘(C) DETERMINATION OF INDIAN UNEMPLOY-
MENT.—For purposes of this paragraph, with
respect to any Indian reservation, the Indian
unemployment rate shall be based upon Indi-
ans unemployed and able to work, and shall
be certified by the Secretary of the Interior.

‘‘(6) COORDINATION WITH NONREVENUE
LAWS.—Any reference in this subsection to a
provision not contained in this title shall be
treated for purposes of this subsection as a
reference to such provision as in effect on
the date of the enactment of this para-
graph.’’.

(2) LODGING TO QUALIFY.—Paragraph (2) of
section 50(b) of such Code (relating to prop-
erty used for lodging) is amended by striking
‘‘and’’ at the end of subparagraph (C), by
striking the period at the end of subpara-
graph (D) and inserting ‘‘; and’’, and by add-
ing at the end the following subparagraph:

‘‘(E) new reservation construction prop-
erty.’’.

(c) RECAPTURE.—Subsection (a) of section
50 of such Code (relating to recapture in case
of dispositions, etc.), is amended by adding
at the end the following new paragraph:

‘‘(6) SPECIAL RULES FOR INDIAN RESERVA-
TION PROPERTY.—

‘‘(A) IN GENERAL.—If, during any taxable
year, property with respect to which the tax-
payer claimed an Indian reservation credit—

‘‘(i) is disposed of; or
‘‘(ii) in the case of reservation personal

property—
‘‘(I) otherwise ceases to be investment

credit property with respect to the taxpayer;
or

‘‘(II) is removed from the Indian reserva-
tion, converted, or otherwise ceases to be In-
dian reservation property,

the tax under this chapter for such taxable
year shall be increased by the amount de-
scribed in subparagraph (B).

‘‘(B) AMOUNT OF INCREASE.—The increase in
tax under subparagraph (A) shall equal the
aggregate decrease in the credits allowed
under section 38 by reason of section 48(c) for
all prior taxable years which would have re-
sulted had the qualified investment taken
into account with respect to the property
been limited to an amount which bears the
same ratio to the qualified investment with
respect to such property as the period such
property was held by the taxpayer bears to
the applicable recovery period under section
168(g).

‘‘(C) COORDINATION WITH OTHER RECAPTURE
PROVISIONS.—In the case of property to which
this paragraph applies, paragraph (1) shall
not apply and the rules of paragraphs (3), (4),
and (5) shall apply.’’.

(d) BASIS ADJUSTMENT TO REFLECT INVEST-
MENT CREDIT.—Paragraph (3) of section 50(c)
of such Code (relating to basis adjustment to
investment credit property) is amended by
striking ‘‘energy credit or reforestation cred-
it’’ and inserting ‘‘energy credit, reforest-
ation credit, or Indian reservation credit
other than with respect to any expenditure
for new reservation construction property’’.

(e) CERTAIN GOVERNMENTAL USE PROPERTY
TO QUALIFY.—Paragraph (4) of section 50(b)
of such Code (relating to property used by
governmental units or foreign persons or en-
tities) is amended by redesignating subpara-
graphs (D) and (E) as subparagraphs (E) and
(F), respectively, and by inserting after sub-
paragraph (C) the following new subpara-
graph:

‘‘(D) EXCEPTION FOR RESERVATION INFRA-
STRUCTURE INVESTMENT.—This paragraph
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shall not apply for purposes of determining
the Indian reservation credit with respect to
reservation infrastructure investment.’’.

(f) APPLICATION OF AT-RISK RULES.—Sub-
paragraph (C) of section 49(a)(1) of such Code
is amended by striking ‘‘and’’ at the end of
clause (ii), by striking the period at the end
of clause (iii) and inserting ‘‘, and’’, and by
adding at the end the following new clause:

‘‘(iv) the qualified investment in qualified
Indian reservation property.’’.

(g) CLERICAL AMENDMENTS.—
(1) Section 48 of such Code is amended by

striking the heading and inserting the fol-
lowing:
‘‘SEC. 48. ENERGY CREDIT; REFORESTATION

CREDIT; INDIAN RESERVATION
CREDIT.’’.

(2) The table of sections for subpart E of
part IV of subchapter A of chapter 1 is
amended by striking the item relating to
section 48 and inserting the following:

‘‘Sec. 48. Energy credit; reforestation credit;
Indian reservation credit.’’.

(h) EFFECTIVE DATE.—The amendments
made by this section shall apply to property
placed in service after December 31, 2001.

By Mr. ALLARD:
S. 559. A bill to reform the financing

of Federal elections; to the Committee
on Rules and Administration.

Mr. ALLARD. Mr. President, I realize
that I am not going out on a limb here,
but I want to say this: I support Cam-
paign Finance Reform. To that end,
today I am introducing the Campaign
Finance Integrity Act of 2001.

My bill would:
Require candidates to raise at least 50 per-

cent of their contributions from individuals
in the state or district in which they are run-
ning.

Equalize contributions from individuals
and political action committees, PACs, by
raising the individual limit from $1000 to
$2500 and reducing the PAC limit from $5000
to $2500.

Index individual and PAC contribution
limits for inflation.

Reduce the influence of a candidate’s per-
sonal wealth by allowing political party
committees to match dollar for dollar the
personal contribution of a candidate above
$5000.

Require corporations and labor organiza-
tions to seek separate, voluntary authoriza-
tion of the use of any dues, initiative fees or
payment as a condition of employment for
political activity, and requires annual full
disclosure of those activities to members and
shareholders.

Prohibit depositing an individual contribu-
tion by a campaign unless the individual’s
profession and employer are reported.

Encourage the Federal Election Commis-
sion to allow filing of reports by fax ma-
chines and other emerging technologies and
to make that information accessible to the
public on the Internet less than 24 hours of
receipt.

Ban the use of taxpayer financed mass
mailings.

This is common sense campaign fi-
nance reform. It drives the candidate
back into his district or state to raise
money from individual contributions.
It has some of the most open, full and
timely disclosure requirements of any
other campaign finance bill in either
the Senate or the House of Representa-
tives. I strongly believe that sunshine
is the best disinfectant.

The right of political parties, groups
and individuals to say what they want

in a political campaign is preserved—
but the right of the public to know how
much they are spending and what they
are saying is also recognized. I have
great faith that the public can make
its own decisions about campaign dis-
course if it is given full and timely in-
formation.

f

SUBMITTED RESOLUTIONS

SENATE CONCURRENT RESOLU-
TION 25—HONORING THE SERV-
ICE OF THE 1,200 SOLDIERS OF
THE 48TH INFANTRY BRIGADE
OF THE GEORGIA ARMY NA-
TIONAL GUARD AS THEY DE-
PLOY TO BOSNIA FOR NINE
MONTHS, RECOGNIZING THEIR
SACRIFICE WHILE AWAY FROM
THEIR JOBS AND FAMILIES DUR-
ING THAT DEPLOYMENT, AND
RECOGNIZING THE IMPORTANT
ROLE OF ALL NATIONAL GUARD
AND RESERVE PERSONNEL AT
HOME AND ABROAD TO THE NA-
TIONAL SECURITY OF THE
UNITED STATES

Mr. MILLER (for himself and Mr.
CLELAND) submitted the following con-
current resolution; which was consid-
ered and agreed to:

S. CON. RES. 25

Whereas on February 2, 2001, 1,200 National
Guard citizen-soldiers of the 48th Infantry
Brigade of the Georgia Army National Guard
were activated at Fort Stewart, Georgia, as
one of the last official steps before the bri-
gade departs for a nine-month deployment in
Bosnia;

Whereas this brigade of Georgia Guards-
men represents the largest such deployment
of National Guard personnel in support of
the North Atlantic Treaty Organization
peace-keeping mission in Bosnia and is the
largest mobilization of Georgia National
Guard personnel since Operation Desert
Storm in 1991;

Whereas the deploying soldiers have been
involved in training for their mission in Bos-
nia since early December and will depart for
Bosnia throughout March, with the last ele-
ments scheduled to depart on March 22;

Whereas the Georgia Guardsmen have been
ordered to active duty for a period of 270
days and are not expected to return home
until October 2001 at the earliest;

Whereas the more than 1,200,000 citizen-sol-
diers who comprise the National Guard and
Reserve components of the Armed Forces na-
tionwide commit significant time and effort
in executing their important role in the
Armed Forces; and

Whereas these National Guard and Reserve
citizen-soldiers serve a critical role as part
of the mission of the Armed Forces to pro-
tect the freedom of United States citizens
and the American ideals of justice, liberty,
and freedom, both at home and abroad: Now,
therefore, be it

Resolved by the Senate (the House of Rep-
resentatives concurring), That the Congress—

(1) honors the service and commitment of
the 1,200 citizen-soldiers of the 48th Infantry
Brigade of the Georgia Army National Guard
as they depart for Bosnia for a deployment of
nine months;

(2) honors the sacrifices made by the fami-
lies and employers of these individuals dur-
ing their time away from home;

(3) recognizes the critical importance of
the National Guard and Reserve components
to the security of the United States; and

(4) supports providing the necessary re-
sources to ensure the continued readiness of
the National Guard and Reserve.

f

AMENDMENTS SUBMITTED AND
PROPOSED

SA 104. Mrs. CLINTON (for herself and Mr.
HATCH) proposed an amendment to the bill S.
420, to amend title II, United States Code,
and for other purposes.

SA 105. Mr. LEAHY proposed an amend-
ment to the bill S. 420, supra.

SA 106. Mr. HATCH (for himself and Mr.
LEAHY) proposed an amendment to the bill S.
420, supra.

SA 107. Mr. ENSIGN (for himself and Mr.
REID) proposed an amendment to the bill S.
420, supra.

SA 108. Mrs. BOXER proposed an amend-
ment to the bill S. 420, supra.

SA 109. Mr. GRASSLEY proposed an
amendment to the bill S. 420, supra.

f

TEXT OF AMENDMENTS

SA 104. Mrs. CLINTON (for herself
and Mr. HATCH) proposed an amend-
ment to the bill S. 420, to amend title
II, United States Code, and for other
purposes; as follows:

At page 80, on line 25, after ‘‘resides)’’ in-
sert the following: ‘‘, land the holder of the
claim,’’.

SA 105. Mr. LEAHY proposed an
amendment to the bill S. 420, to amend
title II, United States Code, and for
other purposes; as follows:

On page 138, line 19, strike ‘‘5-year’’ and in-
sert ‘‘3-year’’.

SA 106. Mr. HATCH (for himself and
Mr. LEAHY) proposed an amendment to
the bill S. 420, to amend title II, United
States Code, and for other purposes; as
follows:

On page 187, line 20, strike ‘‘(25)’’ and insert
‘‘(24)’’.

On page 187, line 21, strike ‘‘(26)’’ and insert
‘‘(25)’’.

On page 191, strike line 25 and insert the
following:

(2) in subsection (i), as so redesignated, by
inserting ‘‘and subject to the prior rights of
holders of security interests in such goods or
the proceeds thereof,’’ after ‘‘consent of a
creditor,’’; and

On page 192, line 1, strike ‘‘(2)’’ and insert
‘‘(3)’’.

On page 199, line 4, strike ‘‘through (5)’’
and insert ‘‘and (4)’’.

On page 255, line 8, strike ‘‘(26)’’ and insert
‘‘(25)’’.

On page 255, line 10, strike ‘‘(27)’’ and insert
‘‘(26)’’.

On page 278, line 9, strike ‘‘(28)’’ and insert
‘‘(27)’’.

On page 281, line 23, strike ‘‘(28)’’ and insert
‘‘(27)’’.

On page 347, line 21, strike ‘‘to, under’’ and
insert ‘‘to and under’’.

On page 347, line 24, strike ‘‘to, under’’ and
insert ‘‘to and under’’.

On page 348, line 13, strike ‘‘to, under’’ and
insert ‘‘to and under’’.

On page 348, line 17, strike ‘‘(27)’’ and insert
‘‘(26)’’.

On page 348, line 19, strike ‘‘(28)’’ and insert
‘‘(27)’’.

On page 349, line 8, strike ‘‘to, under’’ and
insert ‘‘to and under’’.
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On page 349, line 21, strike ‘‘(28)’’ and insert

‘‘(27)’’.
On page 361, line 23, strike ‘‘(28)’’ and insert

‘‘(27)’’.
On page 362, lines 4 and 8, strike ‘‘(28)’’

each place it appears and insert ‘‘(27)’’.
On page 385, line 10, strike ‘‘, including’’

and insert ‘‘. If the health care business is a
long-term care facility, the trustee may ap-
point’’.

On page 385, line 13, add at the end the fol-
lowing: ‘‘In the event that the trustee does
not appoint the State Long-Term Care Om-
budsman to monitor the quality of patient
care in a long-term care facility, the court
shall notify the individual who serves as the
State Long-Term Care Ombudsman of the
name and address of the individual who is
appointed.’’.

On page 386, line 12, insert after the first
period the following: ‘‘If the individual ap-
pointed as ombudsman is a person who is
also serving as a State Long-Term Care Om-
budsman appointed under title III or title
VII of the Older Americans Act of 1965 (42
U.S.C. 3021 et seq., 3058 et seq.), that person
shall have access to patient records, con-
sistent with authority spelled out in the
Older Americans Act and State laws gov-
erning the State Long-Term Care Ombuds-
man program.’’.

On page 388, line 4, strike ‘‘(28)’’ and insert
‘‘(27)’’.

On page 388, line 6, strike ‘‘(29)’’ and insert
‘‘(28)’’.

On page 394, strike lines 9 through 13.
Redesignate sections 1220 through 1223 as

sections 1219 through 1222, respectively.
On page 397, strike line 16 and all that fol-

lows through page 398, line 12.
On page 405, line 13, strike ‘‘after’’ and in-

sert ‘‘prior to’’.
On page 406, line 5, strike ‘‘after’’ and in-

sert ‘‘prior to’’.
Redesignate sections 1225 through 1236 as

sections 1223 through 1234, respectively.
Amend the table of contents accordingly.

SA 107. Mr. ENSIGN (for himself and
Mr. REID) proposed an amendment to
the bill S. 420, to amend title II, United
States Code, and for other purposes; as
follows:

On pase 400, insert between lines 10 and 11
the following:

(T) One additional bankruptcy judgeship
for the district of Nevada, and one for the
district of Delaware.

SA 108. Mrs. BOXER proposed an
amendment to the bill S. 420, to amend
title II, United States Code, and for
other purposes; as follows:

On page 10, line 14, after ‘‘right’’ insert ‘‘or
public’’ and

On page 10, line 17, after ‘‘necessary’’ insert
‘‘, and that such expenses are not already ac-
counted for in the Internal Revenue Service
Standards referred in section 707(b)(2) of this
title.’’

SA 109. Mr. GRASSLEY proposed an
amendment to the bill S. 420, to amend
title II, United States Code, and for
other purposes; as follows:

At the end of the bill, add the following:

TITLE XV—MISCELLANEOUS PROVISIONS
SEC. 1501. REIMBURSEMENT OF RESEARCH, DE-

VELOPMENT, AND MAINTENANCE
COSTS.

(a) IN GENERAL.—Not later August 1, 2001,
the Federal Crop Insurance Corporation shall
promulgate final regulations to carry out
section 522(b) of the Federal Crop Insurance
Act (7 U.S.C. 522(b)), without regard to—

(1) the notice and comment provisions of
section 553 of title 5, United States Code;

(2) the Statement of Policy of the Sec-
retary of Agriculture effective July 24, 1971
(36 Fed. Reg. 13804), relating to notices of
proposed rulemaking and public participa-
tion in rulemaking; and

(3) chapter 35 of title 44, United States
Code (commonly known as the ‘‘Paperwork
Reduction Act’’).

(b) CONGRESSIONAL REVIEW OF AGENCY
RULEMAKING.—In carrying out this section,
the Corporation shall use the authority pro-
vided under section 808 of title 5, United
States Code.

(c) EFFECTIVE DATE.—The final regulations
promulgated under subsection (a) shall take
effect on the date of publication of the final
regulations.

Amend the table of contents accordingly.

f

NOTICE OF HEARING

COMMITTEE ON INDIAN AFFAIRS

Mr. CAMPBELL. Mr. President, I
would like to announce that the Com-
mittee on Indian Affairs will meet on
Thursday, March 22, 2001, at 2 p.m., in
room 485 of the Russell Senate Office
Building to conduct a hearing to dis-
cuss the goals and priorities of the
Member Tribes of the National Con-
gress of the American Indians for the
107th Congress.

Those wishing additional information
may contact Committee staff at 202/
224–2251.
SUBCOMMITTEE ON NATIONAL PARKS, HISTORIC

PRESERVATION, AND RECREATION

Mr. THOMAS. Mr. President, I would
like to announce for the information of
the Senate and the public that an over-
sight hearing has been scheduled before
the Subcommittee on National Parks,
Historic Preservation, and Recreation
of the Committee on Energy and Nat-
ural Resources. The purpose of this
oversight hearing is to review the Na-
tional Park Service’s implementation
of management policies and procedures
to comply with the provisions of Titles
I, II, III, V, VI, VII, and VIII of the Na-
tional Parks Omnibus Management Act
of 1998.

The hearing will take place on Thurs-
day, March 29, 2001, at 10 a.m., in room
SD–628 of the Dirksen Senate Office
Building in Washington, DC.

Because of the limited time available
for the hearing, witnesses may testify
by invitation only. However, those
wishing to submit written testimony
for the hearing record should send two
copies of their testimony to the Com-
mittee on Energy and Natural Re-
sources, United States Senate, SRC–2,
Russell Senate Office Building, Wash-
ington, DC 20510–6150.

For further information, please con-
tact Jim O’Toole or Shane Perkins of
the Committee staff at (202) 224–1219.

f

AUTHORITY FOR COMMITTEES TO
MEET

COMMITTEE ON BANKING, HOUSING, AND URBAN
AFFAIRS

Mr. HATCH. Mr. President, I ask
unanimous consent that the Com-
mittee on Banking, Housing, and

Urban Affairs be authorized to meet
during the session of the Senate on
Thursday, March 15, 2001, to conduct a
markup of S. 149, the Export Adminis-
tration Act of 2001.

The PRESIDING OFFICER. Without
objection, it is so ordered.

COMMITTEE ON COMMERCE, SCIENCE, AND
TRANSPORTATION

Mr. HATCH. Mr. President, I ask
unanimous consent that the Com-
mittee on Commerce, Science, and
Transportation be authorized to meet
on Thursday, March 15, 2001, at 9:30
a.m., pending committee business.

The PRESIDING OFFICER. Without
objection, it is so ordered.

COMMITTEE ON ENERGY AND NATIONAL
RESOURCES

Mr. HATCH. Mr. President, I ask
unanimous consent that the Com-
mittee on Energy and Natural Re-
sources be authorized to meet during
the session of the Senate on Thursday,
March 15, at 9 a.m., to conduct a hear-
ing. The committee will receive testi-
mony on S. 26, a bill to amend the De-
partment of Energy Authorization Act
to authorize the Secretary of Energy to
impose interim limitations on the cost
of electric energy to protect consumers
from unjust and unreasonable prices in
the electric energy market, S. 80, Cali-
fornia Electricity Consumers Relief
Act of 2001, and S. 287, a bill to direct
the Federal Energy Regulatory Com-
mission to impose cost-of-service based
rates on sales by public utilities of
electric energy at wholesale in the
western energy market, and amend-
ment No. 12 to S. 287.

The PRESIDING OFFICER. Without
objection, it is so ordered.

COMMITTEE ON FINANCE

Mr. HATCH. Mr. President, I ask
unanimous consent that the Com-
mittee on Finance be authorized to
meet during the session of the Senate
on Thursday, March 15, 2001, to hear
testimony on Preserving and Pro-
tecting Family Business Legacies.

Mr. President, I ask unanimous con-
sent that the Committee on Finance be
authorized to meet during the session
of the Senate on Thursday, March 15,
2001, to hear testimony on Living With-
out Health Insurance: Solution to the
Problem.

The PRESIDING OFFICER. Without
objection, it is so ordered.

COMMITTEE ON FOREIGN RELATIONS

Mr. HATCH. Mr. President, I ask
unanimous consent that the Com-
mittee on Foreign Relations be author-
ized to meet during the session of the
Senate on Thursday, March 15, 2001, at
10:30 a.m., and 2 p.m., to hold two hear-
ings.

The PRESIDING OFFICER. Without
objection, it is so ordered.

COMMITTEE ON GOVERNMENTAL AFFAIRS

Mr. HATCH. Mr. President, I ask
unanimous consent that the Govern-
mental Affairs Committee be per-
mitted to meet on Thursday, March 15,
2001, at 9:30 a.m., for a hearing regard-
ing High Performance Computer Ex-
port Controls.
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The PRESIDING OFFICER. Without

objection, it is so ordered.
COMMITTEE ON THE JUDICIARY

Mr. HATCH. Mr. President, I ask
unanimous consent that the Com-
mittee on the Judiciary be authorized
to meet to conduct a markup on Thurs-
day, March 15, 2001, after the first roll-
call vote in the President’s Room.

The PRESIDING OFFICER. Without
objection, it is so ordered.

SUBCOMMITTEE ON THE TRANSPORTATION AND
INFRASTRUCTURE

Mr. HATCH. Mr. President, I ask
unanimous consent that the Sub-
committee on Transportation and In-
frastructure of the Committee on Envi-
ronment and Public Works be author-
ized to meet on Thursday, March 15,
2001, at 9:30 a.m., on Army Corps of En-
gineers management reforms.

The PRESIDING OFFICER. Without
objection, it is so ordered.

f

PRIVILEGE OF THE FLOOR

Mr. WELLSTONE. Mr. President, I
ask unanimous consent that Colleen
Hermann of my staff be granted the
privilege of the floor for today’s de-
bate.

The ACTING PRESIDENT pro tem-
pore. Without objection, it is so or-
dered.

f

HONORING THE 48TH INFANTRY
BRIGADE OF THE GEORGIA
ARMY NATIONAL GUARD

Mr. SESSIONS. Mr. President, I ask
unanimous consent that the Senate
proceed to the consideration of S. Con.
Res. 25, submitted earlier today by
Senators MILLER and CLELAND.

The PRESIDING OFFICER. The
clerk will report the resolution by
title.

The legislative clerk read as follows:
A concurrent resolution (S. Con. Res. 25)

honoring the service of the 1,200 soldiers of
the 48th Infantry Brigade of the Georgia Na-
tional Guard as they deploy to Bosnia for 9
months, recognizing their sacrifice while
away from their jobs and families during
that deployment, and recognizing the impor-
tant role of all National Guard and Reserve
personnel at home and abroad to the na-
tional security of the United States.

There being no objection, the Senate
proceeded to consider the concurrent
resolution.

Mr. SESSIONS. Mr. President, I ask
unanimous consent that the concur-
rent resolution be agreed to and the
motion to reconsider be laid upon the
table and that any statements relating
thereto be placed in the RECORD at the
appropriate place as if read, with no in-
tervening action or debate.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The concurrent resolution (S. Con.
Res. 25) was agreed to.

The preamble was agreed to.
(The text of the concurrent resolu-

tion is located in today’s RECORD under
‘‘Submitted Resolutions.’’)

DESIGNATING MARCH 25, 2001, AS
‘‘GREEK INDEPENDENCE DAY: A
NATIONAL DAY OF CELEBRA-
TION OF GREEK AND AMERICAN
DEMOCRACY’’

Mr. SESSIONS. Mr. President, I ask
unanimous consent that the Senate
now proceed to the immediate consid-
eration of S. Res. 20, which was re-
ported by the Judiciary Committee.

The PRESIDING OFFICER. The
clerk will report the resolution by
title.

The legislative clerk read as follows:
A resolution (S. Res. 20) designating March

25, 2001, as ‘‘Greek Independence Day: A Na-
tional Day of Celebration of Greek and
American Democracy.’’

There being no objection, the Senate
proceeded to consider the resolution.

Mr. SESSIONS. Mr. President, I ask
unanimous consent that the resolution
be agreed to, the preamble be agreed
to, the motion to reconsider be laid
upon the table, and, finally, that any
statements relating to the resolution
be printed in the RECORD.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The resolution (S. Res. 20) was agreed
to.

The preamble was agreed to.
(The text of the resolution is located

in the RECORD of February 14, 2001,
under ‘‘Submitted Resolutions.’’)

f

ORDERS FOR MONDAY, MARCH 19,
2001

Mr. SESSIONS. On behalf of the lead-
er, I ask unanimous consent that when
the Senate completes its business
today, it adjourn until the hour of 12
noon on Monday, March 19.

I further ask consent that on Mon-
day, immediately following the prayer,
the Journal of proceedings be approved
to date, the morning hour be deemed to
have expired, the time for the two lead-
ers be reserved for their use later in
the day, and the Senate then begin a
period of morning business until 1 p.m.,
with Senators speaking therein for up
to 10 minutes each, with the following
exceptions: Senator DURBIN, or his des-
ignee, 12 noon to 12:30 p.m.; Senator
MURKOWSKI, 12:30 to 12:50 p.m.; Senator
THOMAS, or his designee, 12:50 to 1 p.m.

I further ask that following morning
business, the Senate begin consider-
ation of S. 27, the campaign finance re-
form bill, as under the previous order.

The PRESIDING OFFICER. Without
objection, it is so ordered.

f

PROGRAM

Mr. SESSIONS. For the information
of all Senators, the Senate will con-
vene at 12 noon on Monday and be in a
period of morning business until 1 p.m.
Following morning business, the Sen-
ate will begin consideration of the
campaign finance reform bill. Under
the previous order, there will be up to
3 hours of debate on all first-degree
amendments, with a vote on or in rela-

tion to the amendments to occur fol-
lowing the use or yielding back of
time. Amendments are possible on
Monday, and therefore votes are ex-
pected. However, any votes ordered on
Monday will be postponed to occur at 5
p.m.

All Members should be aware that
the next 2 weeks will be extremely
busy, and everyone should expect votes
throughout the day and evening.

f

ORDER FOR ADJOURNMENT

Mr. SESSIONS. Mr. President, if
there is no further business to come be-
fore the Senate, I ask unanimous con-
sent that the Senate stand in adjourn-
ment under the previous order fol-
lowing the remarks of Senator BIDEN
and Senator REID of Nevada.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The Senator from Delaware is recog-
nized.

f

THE BANKRUPTCY BILL WILL NOT
DISADVANTAGE WOMEN AND
CHILDREN

Mr. BIDEN. Mr. President, I know
my colleagues are accustomed to see-
ing me leave the Chamber 5 minutes
after the last vote to catch a train to
go home. As a colleague said today
when I indicated I was going to speak
this evening, they are sorry to see I am
not on the train today. They are very
happy that I commute every day.

The reason I am speaking at this
time is that I did not want to postpone
the vote on the bankruptcy bill which,
I might add, to state the obvious,
passed overwhelmingly, with over-
whelming bipartisan support. Only 14
Democrats voted against it and 1 Re-
publican, as I best counted. So this was
an overwhelming vindication of the
point that this bill is at least thought
by the vast majority of the Senate in
both parties to be a fair and equitable
bill.

But I want to go into some detail on
this point, and it will take me some-
where in the range of 10 to 15 minutes
to do it. This is the one portion of the
bill that particularly Democratic col-
leagues most asked me about: Are
women and children disadvantaged by
the new bankruptcy law we passed
today, assuming it becomes law after
conference and is signed by the Presi-
dent? The resounding answer is: No.

When some in the credit industry
came to me and asked for my support
for this legislation early on, I indicated
I would be unable to support the legis-
lation as initially proposed several
years ago. I thought it required some
significant changes. And not to my sur-
prise, but to my satisfaction, there was
little or no opposition to the proposed
changes with which I was most con-
cerned. I want to thank Christian
Cabral, who is with me this evening on
the floor, for putting together the ma-
terial I asked for, which I am about to
speak to, which will demonstrate just
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how much better off women receiving
alimony or support payments are under
the new proposed legislation, which
just passed out of here with 83 votes,
than they are with the present law.

As I have indicated, I have heard a
lot in recent days about how this bill
lacks compassion—specifically, that it
will hurt women and children who de-
pend on alimony or child support. The
critics claim that by making sure more
money is paid back to other creditors,
this bill will make it harder for women
and children to get payments that
should be coming to them through ali-
mony and child support.

Mr. President, I am particularly
proud of my record in protecting
women and children during my 28-year
career in the Senate. I am most proud
of my work in drafting and passing the
Violence Against Women Act, to pro-
tect women who are victims of domes-
tic violence and all violence. I am also
proud of my work to track down and
hold responsible deadbeat dads.

As long ago as 1992, I was on the Sen-
ate Democratic task force for child
support enforcement. While I was
chairman of the Senate Judiciary Com-
mittee, we enacted two major child
support initiatives. As far as I am con-
cerned, this bill is an extension of
years of work on my part and others’
to protect and enhance family support
enforcement.

I am here today to show that, con-
trary to a lot of the rhetoric we have
heard tossed around on this floor over
the last couple weeks, this bill actually
improves the situation of women and
children who depend upon child sup-
port. I specifically would like to speak
to how this bill targets the problems
they now face under the current bank-
ruptcy law and turns the bankruptcy
system into a virtual extension of the
current national family support collec-
tion system.

S. 420, the bill we just passed, is so
far superior to current law that the Na-
tional Child Support Enforcement As-
sociation, representing 60,000 child sup-
port professionals, supports it. These
are the people from Salt Lake City to
Wilmington, DE, in their family courts
or whatever you call them in your re-
spective States, who have the job of
collecting support that is ordered by
the court or agreed to in a settlement
by a father for his children. Sometimes
it is a mother, but overwhelmingly it is
the father who has a support require-
ment to take care of the financial
needs of the children who are with the
mother. These are 60,000 child support
professionals, hardly harsh people.

The National Council for Child Sup-
port Directors supports the legislation
we just passed.

S. 420 is so far superior to current law
that the National Association of Attor-
neys General supports this law. The as-
sociation’s letter of support is person-
ally signed by 27 State attorneys gen-
eral.

The attorney general of the State of
Vermont endorses the family support
protection in this legislation.

The attorney general of Minnesota
endorses this law, along with the attor-
neys general of Illinois, Massachusetts,
California, Montana, North Carolina,
Michigan, Maryland, Iowa, Hawaii, and
Washington.

S. 420, the bill we passed tonight, is
so far superior to current law that the
National District Attorneys Associa-
tion, representing more than 7,000 local
prosecutors, supports this legislation.

In particular, California embraces
this bill, the California Family Sup-
port Council, whose 2,500 enforcement
professionals carry out the child sup-
port program in California. The Cali-
fornia District Attorneys Association,
consisting of elected district attorneys
from each and every one of California’s
58 counties and over 2,500 deputy dis-
trict attorneys—they all support this
bill that we were told is so heartless to
children and women.

Support enforcement professionals
west of the Mississippi support this
bill. The Western Interstate Child Sup-
port Enforcement Council, composed of
child support professionals from the
private as well as the public sector
west of the Mississippi, wanted this bill
passed.

Finally, the corporation counsel of
the City of New York supports the do-
mestic support provisions. Yes, even
New York City loves this bill.

Why has this legislation earned such
overwhelming support from profes-
sionals who are out in the field, who
are in the trenches trying to collect
money from regular dads and deadbeat
dads who owe child support for their
children or alimony to their wives if
this is such a compassionless bill? They
support it because the system is bro-
ken and this bill fixes it.

When a deadbeat dad files for bank-
ruptcy under the current system, what
happens to mom and the kids? If the
dad is actually making payments,
those payments stop. They stop now.
That is right, the payments stop cold.
Mom then has to find a lawyer or a
government advocate, take time off
from work, go to the bankruptcy court,
and try to get those payments started
again.

When she goes to court, her claim
may not be heard that day, so she will
have to return again. If she is late, she
will miss her day in court. In the
meantime, the kids are getting no sup-
port payments.

This bill changes all that. She will be
paid, and her children will get their
child support payments while every
other creditor has to wait for the bank-
ruptcy court proceedings to unfold.
This is a major improvement over cur-
rent law.

Rather than putting women at a dis-
advantage, this bill empowers women.
It gives them a say in the bankruptcy
proceedings relating to her absent
spouse. Once a father is under a bank-
ruptcy plan and he fails to make his
support payments, a mother can march
to bankruptcy court and ask the court
to dismiss his bankruptcy plan.

The court will call the dad back to
explain himself. He does not want to
make payments during the bankruptcy
plan: that is what he says. That is how
it was before. He did not have to do it
before. Fine. He can be thrown out of
bankruptcy and find himself back at
square one.

Under current law, when the dad’s
bill collectors show up in the bank-
ruptcy court, mom has to fight with
them over the child support.

In asserting her claim, she is not the
No. 1 collector in the line, nor No. 2, 3,
4, or 5. She is No. 7 in line, the seventh
to be paid. The current code handicaps
her at the starting line by permitting
other bill collectors to beat her in the
race to get dad’s assets.

Why is this so important? As a prac-
tical matter, she does not have to find
room in her hectic schedule to make an
appearance in bankruptcy court, an in-
timidating place for most people. She
can go to work without interrupting
her day. She can run her errands. She
can pick up her kids from school and,
under this bill, she will automatically
be first in line for her support and ali-
mony claim. She will continue to re-
ceive her payments during the bank-
ruptcy proceeding.

When we pass this bill, she does not
have to work her way through the
bankruptcy system; the system will
work its way for her, not against her.

Another provision added to this bill
in the managers’ package was the mo-
ment the husband declares bankruptcy,
the bankruptcy court is required to file
with and notify, immediately, the
spouse. So just in case the old man had
not mentioned that he has these pay-
ments and there is not a record of it,
she knows immediately. The court is
required to notify the spouse if he files
for bankruptcy.

The system will work for the mother.
That is the beauty of the bill. It is self-
executing. The provisions to be added
to the bankruptcy code will function
automatically, and that is vital.
Women who do not have a lawyer to
help them will be most helped by this
aspect of the bill.

Under the current code, they have to
get an attorney, go to court and assert
their claims, and, again, they are No. 7
when they assert their claims.

There are other important ways in
which this bill will remove real obsta-
cles to justice that exist in the current
bankruptcy law. This bill not only lifts
the stay on support payments in bank-
ruptcy—let me emphasize that.

The husband goes into Delaware and
files for bankruptcy. What imme-
diately happens is a stay on all the
payments he makes occur. The family
court wonders why he ‘‘ain’t’’ paying.
They automatically stay the payment
when they get a notice that he has
filed for bankruptcy. Bankruptcy can
go on for weeks, months—a long time.
In the meantime, what does that moth-
er do? How does she feed her children
if, in fact, that is her primary source of
income for her children?
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That is how it works now. That is

how it works now in almost every
State.

I have an order in my pile of papers.
I will refer to the order.

In my home State of Delaware, a
woman went to court and requested a
restraining order against her abusive
husband. He had already filed for bank-
ruptcy. Incredibly, the judge found
that under the current bankruptcy
code, a proceeding for a domestic abuse
restraining order is automatically
stayed.

Did my colleagues hear what I just
said? This is a woman who says she is
being abused. She wants an order to
keep her abusive husband away from
her. The husband has filed for bank-
ruptcy, and the court finds that under
the current bankruptcy code, a pro-
ceeding for a domestic abuse restrain-
ing order is automatically stayed ‘‘by
operation of law.’’

All those folks who stand on the
floor—and I heard them lecture me
about how abusive this law is—do not
understand the present system and the
part we are trying to correct and what
we do correct in this bill. That is right.
We have judges out there right now
who look at today’s bankruptcy code
and find that filing bankruptcy stops
all other proceedings. They find we
have failed to write an exception for
proceedings such as those for domestic
violence. They find their hands are
tied.

Then they send a woman in here to
get the bankruptcy court to lift the
automatic stay so she can go back into
court and get a stay to keep the abu-
sive husband away from her. This bill
permits that restraining order to go
forward, while the current law does not
do that.

If anyone thinks it is fair, if anyone
prefers this state of affairs—and I know
the Presiding Officer does not—I guess
you will think we passed a bad bill.
Personally, I am proud of this bill. I
am surprised opponents failed to take
note of the important improvements
this bill has made for women and chil-
dren. If they have their way in a con-
ference or when it comes back here,
women and children in this country de-
pending on alimony and child support
will be robbed of real protections we
have in this bill. I think that would be
a crime.

This is another way the bill provides
women with the resources and the in-
fluence they now lack under the cur-
rent bankruptcy code. Section 219 of
the bill requires the U.S. bankruptcy
trustee to notify a woman of her rights
to use the services of her State child
support enforcement agency, and gives
her the agency’s address and phone
number the moment the husband files.
Better yet, the trustee, likewise, noti-
fies the agency independently of the
woman’s claim.

That is striking. The bankruptcy
judge is now, if we pass this law, re-
quired to notify the child support agen-
cy of what is going on, in addition to

the woman. A woman who needs help
will get information they need because
the bankruptcy system is charged with
reaching out to family support profes-
sionals, acting under the family Fed-
eral support collection law, which I
helped pass, and putting them at the
service of women and children who
need these services.

This last item needs stressing be-
cause so much has been made about
what will happen after someone who
owes family support payments comes
out of bankruptcy. The claim is that
‘‘a more powerful creditor will push
women and children aside and strip the
dad bare before he can make any pay-
ments to his family.’’ That makes for a
very moving story. However, it is
plain, ordinary fiction. As one of our
former colleagues used to say, with his
great sense of humor, Senator Simpson
of Wyoming, how many times through
the years I served on this floor with
him in the Judiciary Committee, and
he turned and said: I understand the
gentleman is entitled to his own opin-
ion, but he is not entitled to his own
facts. He is not entitled to his own
facts.

The facts are, that after the bank-
ruptcy payment is made, after they
have worked out if they are in a chap-
ter 7, afterwards, the bankruptcy trust-
ee is required to notify both the woman
and the family support collection pro-
fessionals about the dad’s release from
bankruptcy, his last known address,
the name and address of his employer,
and a list naming all of the bill collec-
tors that will still be there trying to
collect from dad. This section helps
mother both during and after bank-
ruptcy. The new notification proce-
dures will help a mother and the sup-
port enforcement agencies keep track
of the father, where he is working, and
what other bills he is required to pay.
Because of this monitoring, which
would be put in place by the bank-
ruptcy system under this bill, mothers
and collection agencies can more easily
go to court and get that portion of the
father’s wages that now belong to
them. Dad may complete his bank-
ruptcy plan, but his obligations to
mom will not stop.

These new procedures guarantee that
family support claims of women and
children will always receive No. 1 pri-
ority during and after bankruptcy. The
process for obtaining a portion of the
father’s wages, through a wage attach-
ment, already guarantees priority to
women and children over all other col-
lectors, whoever they are.

Under the wage attachment, the
money is taken out of his paycheck be-
fore he even sees it. He can’t be forced
‘‘by powerful creditors’’ to choose be-
tween them and his alimony or child
support. These payments are auto-
matic. Again, the picture of the greedy
bill collector, rushing in front, elbow-
ing mom out of line, and the starving
children, is a dynamic story-telling de-
vice, but it is only that—story telling.
It is a plain story. As I said, quoting

my friend from Wyoming, everyone is
entitled to their own opinion, but not
their own facts.

Even if a father does not earn wages,
support enforcement agencies still
have many tools to ensure that the
mother and children get paid. Support
enforcement agencies can intercept
taxes, unemployment benefits, revoke
driver’s license, professional rec-
reational licenses, deny passports, in-
stitute criminal and contempt pro-
ceedings. All of this she is unable to do
now because she doesn’t know where
dad took off to but the bankruptcy
court is required, even after he works
out a bankruptcy, to tell her, and tell
her who the collectors are. That is
why, even compared to any imaginary
powerful creditor you might be able to
conjure up, mother and children have
real, tangible, protections and re-
sources at their disposal to bring a
first priority claim against father’s
wages after bankruptcy, or anything
else dad has.

Finally, let me conclude where I
began, with the enthusiasm for this
legislation that we have heard from the
folks in the trenches. This is what the
National Association of Attorneys Gen-
eral asserts. The bill ‘‘improves the
treatment of domestic support obliga-
tions,’’ and when the current code ‘‘ob-
stacles are removed, as this legislation
seeks to accomplish, we believe that
our State and local support enforce-
ment offices will continue to be able to
collect those moneys effectively, re-
gardless of whether the lower priority
creditors remain.’’

The National District Attorneys As-
sociation, with more than 7,000 local
prosecutors in their membership, is
convinced that women and children
will not be disadvantaged by this bill.
‘‘To the contrary, support collectors
have vastly more effective, and mean-
ingful, collection readiness before a
bankruptcy case is filed, or after the
case is completed, than any other fi-
nancial institution. It is under the cur-
rent law, during bankruptcy, that sup-
port collectors have the greatest dif-
ficulty, because they are in competi-
tion with all other creditors for bank-
ruptcy estate assets and because their
most effective collection remedies have
been stayed. This legislation provides a
major improvement to the problems
facing child support creditors in bank-
ruptcy proceedings.’’

I worked very hard to see that many
of these things got in the bill. I support
enthusiastically the reform that en-
forcement professionals call for from
New York City to California, from Min-
nesota to Vermont, from Massachu-
setts to Michigan. I want to save
women and children from having to
fight their way through a broken bank-
ruptcy system, and even if they get
there, they end up seventh in line. I
want to make some system work for
them and not against them. I believe
all those who voted for this bill today
voted to do just that. That is why I so
strongly supported the bill.
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YUGOSLAV FORCES ENTER THE

BUFFER ZONE
Mr. BIDEN. Mr. President, I rise

today to discuss the agreement con-
cluded this week under which NATO is
allowing limited, selected units of the
armed forces of Yugoslavia to reenter a
part of the so-called Ground Safety
Zone in extreme southern Serbia, oppo-
site the southeastern tip of Kosovo.

This decision, which I consider to be
a wise one, was prompted by the esca-
lating violence of three loosely orga-
nized ethnic Albanian guerilla groups,
which collectively call themselves the
‘‘Liberation Army of Preševo,
Medvedja, and Bujanovac’’, or UCPMB.

These insurgents have taken advan-
tage of the unintended military vacu-
um in the GSZ to operate with virtual
impunity and take control of much of
the small border area.

In this context, it is important to
note that NATO’s decision was quickly
followed by a one-week cease-fire
agreement between the rebels and the
Yugoslav Government.

The Ground Safety Zone was created
in the Preševo Valley as part of the
Military-Technical Agreement con-
cluded in June 1999 at the end of Oper-
ation Allied Force, the Kosovo Air
War. It is a five-kilometer-wide strip,
which was intended to separate the
NATO-led troops occupying Kosovo
from the Yugoslav Army and Serbian
police in Serbia proper.

In the last half-year the situation
has changed fundamentally. Slobodan
Milošević, the authoritarian war-crimi-
nal who was responsible for starting
four bloody wars in eight years, was de-
posed last October after he tried to
thwart the will of the Yugoslav elec-
torate.

Although some of his successors have
extreme nationalist backgrounds of
their own and, in the case of Yugoslav
President Koštunica, often voice rather
other-worldly anti-American pro-
nouncements, they are democrats and
represent a significant break with
Milošević.

Therefore, NATO believes that the
troops under its command in Kosovo no
longer must fear attacks from Yugo-
slav units across the border in Serbia
proper. In short, NATO, through this
week’s agreement, has given an impor-
tant, if limited, vote of confidence in
the new administration in Belgrade.

Again, this ground security zone,
which coincidentally, as I know the
Presiding Officer knows, is an area of
southern Serbia bordering Kosovo
which is predominantly Albanian. We
did not put that ground security zone
there because we were worried about
the Albanian extremists, although we
worry about them. We put it there so
you wouldn’t have the Serbian Army
under Milošević’s command facing off
border to border with NATO forces.
That is why it was put there.

In the meantime, there is no evidence
that the KLA, the Kosovo Liberation
Army, and its former leaders, Mr.
Hashim Thaci and Mr. Ramush

Haradinaj, are involved in these raids
going on in that area of the Presevo
Valley.

In light of that, when I spoke to
Major General George W. Casey, who is
in charge of Camp Bondsteel and the
KFOR forces in that sector, about a
month ago, he proposed two things:
One, that the Serbs have to come up
with a political solution to deal with
the plight of the Albanians living in
Serbia who are denied political rep-
resentation. In the meantime, we had
to think about working out an agree-
ment whereby in at least part of the
Ground Safety Zone, we would allow
patrols by the Serbian military to stop
the infiltration of these renegade Alba-
nian guerrilla forces who are seemingly
not united, but who could cause the
spark for a new war in the region.

Meanwhile, the UCPMB attacks have
grown bolder, and small groups of eth-
nic Albanian gunmen have begun at-
tacks in the Former Yugoslav Republic
of Macedonia, just across from south-
ern Kosovo.

This latter outbreak of violence
stems from local conditions, not the
least of which is common criminality.
Although the two insurgencies are fun-
damentally different—the ethnic Alba-
nians in Macedonia have full rights and
are represented in the highest levels of
the national government—there has
been a steady stream of smuggling of
arms between the two areas. Moreover,
this smuggling route goes directly
through the sector of the GSZ that is
to be re-occupied. NATO obviously
hopes that one beneficial aspect of this
week’s agreement will be the interdic-
tion of this smuggling route.

Incidentally, I believe that the Bush
Administration made a mistake by re-
fusing to go along with the proposal by
our British allies for entry of KFOR
troops into the Groud Safety Zone to
help pacify the area.

Here I must underscore that the
overall plan for the Preševo Valley is
not a purely military one. It has an im-
portant civilian component, worked
out by Serbian Deputy Prime Minister
Čović. I will return to that aspect in a
few minutes.

Several articles in today’s press have
given sketchy outlines of what has
been agreed upon. I believe, however,
that since American troops are directly
involved in this new situation, it would
be wise to go into greater detail for the
benefit of the Members of this chamber
and for American citizens.

First of all, the GSZ, Ground Safety
Zone, has not been narrowed or other-
wise reduced. The Commander of KFOR
intends to permit certain forces of the
Federal Republic of Yugoslavia, popu-
larly known as the FRY, to enter the
small Sector C, East, of the GSZ on
specified dates and times.

The presence of FRY forces is subject
to the authorization of the KFOR Com-
mander, who retains the right to re-
voke his authorization in the event of
a violation of the specified terms and
conditions. Now to the most important

specific military conditions in the
agreement.

First, no FRY forces or authorities
will be permitted to enter Kosovo. The
agreement applies only to the GSZ in
Serbia proper.

Second, no FRY or Serbian irregular
or paramilitary forces are to enter the
GSZ. Only regular forces are involved.

I will not take the time, but there is
a gigantic difference between the reg-
ular FRY forces and the paramilitary
forces that were responsible for the
horrible damage and the horrible atroc-
ities in Kosovo and other places.

Third, several categories of equip-
ment and weapons systems are prohib-
ited from the sector to be re-occupied
by FRY units, and are not to be used to
fire into Kosovo.

They include: tanks, helicopters,
towed and self-propelled artillery, mul-
tiple launch rocket systems, mortars
greater than eighty-two millimeters,
anti-tank guns and guided missiles,
and cannon greater than thirty milli-
meter caliber, anti-aircraft and air de-
fense weapons systems, and mines and
booby-traps of all types.

I am sorry to go into such detail, but
it is important that this be in the
RECORD.

Fourth and finally, FRY forces and
authorities will at all times respect
and ensure fundamental human rights
and will abide by the provisions of all
international humanitarian law con-
ventions and covenants and the Geneva
Convention. Monitoring of FRY forces
will be conducted by the European
Union.

NATO has insisted that the com-
manding officers of the FRY forces
going back into the GSZ must not have
been involved in any of the atrocities
committed in Kosovo in 1998 and 1999.

Nonetheless, today’s New York
Times reported that the returning
forces included General Pavković, the
Chief of the General Staff of the Yugo-
slav Army, and General Lazarević, the
head of the national paramilitary po-
lice, both of whom compiled a record of
brutality in Kosovo two years ago.

Upon hearing this, my staff con-
tacted U.S. Ambassador William Mont-
gomery, who was on the scene in the
Preševo Valley, to ascertain what had
happened.

His report illustrates both the
progress in democratization that Ser-
bia and Yugoslavia have made, and also
how much more there is to do in that
regard.

Serbian Deputy Prime Minister
Covic—as I said, who I met with for
hours and is a democrat and a decent
man—had been given authority to set
up a special military unit to conduct
the reentry of Yugoslav forces into the
small southernmost area of the Ground
Safety Zone.

He placed in charge a general, with
loyal subordinates, all of whom were
not associated with the brutality in
Kosovo 2 years ago.

And, in fact, as of this morning there
has not been any real violations of the
cease-fire by either side.
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Now comes the intrigue that illus-

trates the split in the Belgrade Govern-
ment. Without informing anyone in ad-
vance, General Pavkovic went down to
the Presevo Valley and went into the
Ground Safety Zone in a white jeep—in
a white jeep, like some tinhorn dic-
tator—stayed about an hour to assert
his authority as Chief of the General
Staff of the Army, and then left.

Deputy Prime Minister Covic, a de-
cent man about whom I will shortly
speak, was apparently livid. In a press
interview he snapped: ‘‘The dogs of war
must go, no matter how important the
positions they occupy’’—obviously re-
ferring to the Chief of the General
Staff of the Army who rode around in
his white jeep like some tinhorn dic-
tator.

We should not kid ourselves.
Milosevic is gone from power, but
many of his most important henchmen
in the military and the police are try-
ing to hang on to their posts.

I hope, and expect, that President
Kostunica—who personally emphasized
his commitment to constitutional gov-
ernment to me 2 months ago in Bel-
grade—will shortly dismiss General
Pavkovic, and General Lazarevic, and
other military leaders who have
Kosovar blood on their hands. Presi-
dent Kostunica must realize that this
is a litmus test for Yugoslav democ-
racy.

Mr. President, earlier I mentioned
the so-called Covic Plan, drawn up by
the Deputy Prime Minister of Serbia.

In January, I had a lengthy meeting
with Mr. Covic and his senior advisors.
I judge him to be a genuine democrat
who can be trusted.

In fact, he already has won the
grudging confidence of most ethnic Al-
banians in the Presevo Valley with
whom he has been in negotiations.

The Covic Plan has six fundamental
elements, which are intended to create
long-term stability, but keep the
Presevo Valley as part of Serbia.

First, Serbia and the FRY commit to
solving the crisis by political and dip-
lomatic means.

Second, there will be no special sta-
tus or border changes for Presevo,
Medvedja, and Bujanovac. I am getting
good at these names, but not good
enough, Mr. President.

Third, there will be no constitutional
changes. Ethnic Albanians in the area
will be integrated into the existing sys-
tem.

Fourth, representatives of human
rights organizations and the media will
have free access to the area.

Fifth, both the Serbian and ethnic
Albanian sides in the area will demili-
tarize.

And sixth, and most important, the
ethnic Albanians will be integrated
into the political, economic, and social
systems of the Presevo Valley—in
other words, the new government in
Belgrade pledges to reverse the shame-
ful discrimination and persecution of
ethnic Albanians in the area carried
out by Milosevic and his thugs.

Mr. President, NATO’s move this
week was calculated, and it was a two-
part gamble. First, we are betting that
the new government in Belgrade has
made a clean break with the ruthless,
racist, and exploitative policies of
Milosevic.

Second—and this is probably more of
a stretch—we are hoping that the ma-
jority of ethnic Albanian guerillas will
permanently lay down their weapons if
they see that Covic and his plan are
being implemented in good faith and is
producing tangible results.

I should add that if the Serbian and
Yugoslav authorities meet their part of
the bargain, we should be ready to pro-
vide economic and humanitarian as-
sistance to the Presevo Valley.

Mr. President, one, or even both of
these gambles may not pan out. If that
happens, we, in concert with our allies,
will have to recalibrate our policies.

But in the highly complex and emo-
tionally charged current situation, this
agreement is, I believe, a risk nec-
essary to take.

As I have said innumerable times on
this floor and elsewhere, the stakes for
the United States in creating stability
in the Balkans are too high for us to
walk away from this problem.

Either we remain intimately engaged
politically, militarily, and economi-
cally or, I am firmly convinced, at
some future date we will have to go
back into a newly devastated Balkan
area with a much higher cost.

I thank the Chair, and I thank the
pages. I thank the staff. I thank every-
body for indulging me until 7:20 at
night. But, Mr. President, I think it is
vitally important that we all know
what we are undertaking in the
Presevo Valley and what we are under-
taking in Kosovo. I am convinced we
have no choice but to proceed as we
have.

I thank the Chair and yield the floor.
The PRESIDING OFFICER. I thank

the Senator from Delaware.

f

ADJOURNMENT UNTIL MONDAY,
MARCH 19, 2001

The PRESIDING OFFICER. The Sen-
ate stands in adjournment until Mon-
day, March 19, 2001, at 12 noon.

Thereupon, the Senate, at 7:26 p.m.,
adjourned until Monday, March 19,
2001, at 12 noon.

f

NOMINATIONS

Executive nominations received by
the Senate March 15, 2001:

DEPARTMENT OF COMMERCE

KENNETH I. JUSTER, OF THE DISTRICT OF COLUMBIA,
TO BE UNDER SECRETARY OF COMMERCE FOR EXPORT
ADMINISTRATION, VICE WILLIAM ALAN REINSCH, RE-
SIGNED.
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