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appropriate recognition for the surviving
members of that championship team; consid-
ered and agreed to.

By Mr. LOTT:

S. Con. Res. 132. A concurrent resolution
providing for a conditional adjournment or
recess of the Senate and a conditional ad-
journment of the House of Representatives;
considered and agreed to.

By Mr. JEFFORDS:

S. Con. Res. 133. A concurrent resolution to
correct the enrollment of S. 1809; considered
and agreed to.

———————

STATEMENTS ON INTRODUCED
BILLS AND JOINT RESOLUTIONS

By Mr. BREAUX:

S. 2944. A Dbill to clarify that certain
penalties provided for in the Oil Pollu-
tion Act of 1990 are the exclusive crimi-
nal penalties for any action or activity
that may arise or occur in connection
with certain discharges of oil or a haz-
ardous substance; to the Committee on
Environment and Public Works.

STRICT CRIMINAL LIABILITY REFORM FOR OIL

SPILL INCIDENTS

Mr. BREAUX. Mr. President, I am
pleased to introduce legislation to ad-
dress a long-standing problem which
adversely affects the safe and reliable
maritime transport of oil products. The
legislation I am introducing today will
eliminate the application and use of
strict criminal liability statutes, stat-
utes that do not require a showing of
criminal intent or even the slightest
degree of negligence, for maritime

transportation-related oil spill inci-
dents.
Through comprehensive Congres-

sional action that led to the enactment
and implementation of the Oil Pollu-
tion Act of 1990, commonly referred to
as ““OPA90”’, the United States has suc-
cessfully reduced the number of oil
spills in the maritime environment and
has established a cooperative public/
private partnership to respond effec-
tively in the diminishing number of
situations when an oil spill occurs.
Nonetheless, over the past decade, the
use of the unrelated strict criminal 1li-
ability statutes that I referred to above
has undermined the spill prevention
and response objectives of OPA90, the
very objectives that were established
by the Congress to preserve the envi-
ronment, safeguard the public welfare,
and promote the safe transportation of
oil. The legislation I am introducing
today will restore the delicate balance
of interests reached in OPA90, and will
reaffirm OPA90’s preeminent role as
the statute providing the exclusive
criminal penalties for oil spill inci-
dents.

As stated in the Coast Guard’s own
environmental enforcement directive,
a company, its officers, employees, and
mariners, in the event of an oil spill
“‘could be convicted and sentenced to a
criminal fine even where [they] took
all reasonable precautions to avoid the
discharge’. Accordingly, responsible
operators in my home state of Lou-
isiana and elsewhere in the United
States who transport oil are unavoid-
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ably exposed to potentially immeas-
urable criminal fines and, in the worst
case scenario, jail time. Not only is
this situation unfairly targeting an in-
dustry that plays an extremely impor-
tant role in our national economy, but
it also works contrary to the public
welfare.

Most liquid cargo transportation
companies on the coastal and inland
waterway system of the United States
have embraced safe operation and risk
management as two of their most im-
portant and fundamental values. For
example, members of the American
Waterways Operators (AWO) from Lou-
isiana and other states have imple-
mented stronger safety programs that
have significantly reduced personal in-
juries to mariners. Tank barge fleets
have been upgraded through construc-
tion of new state-of-the-art double
hulled tank barges while obsolete sin-
gle skin barges are being retired far in
advance of the OPA90 timetable. Addi-
tionally, AWO members have dedicated
significant time and financial re-
sources to provide continuous and com-
prehensive education and training for
vessel captains, crews and shoreside
staff, not only in the operation of ves-
sels but also in preparation for all con-
tingencies that could occur in the
transportation of oil products. This
commitment to marine safety and en-
vironmental protection by responsible
members of the oil transportation in-
dustry is real. The industry continues
to work closely with the Coast Guard
to upgrade regulatory standards in
such key areas as towing vessel oper-
ator qualifications and navigation
equipment on towing vessels.

Through the efforts of AWO and
other organizations, the maritime
transportation industry has achieved
an outstanding compliance record with
the numerous laws and regulations en-
forced by the Coast Guard. Let me be
clear: responsible carriers, and frankly
their customers, have a ‘‘zero toler-
ance’ policy for oil spills. Addition-
ally, the industry is taking spill re-
sponse preparedness seriously. Industry
representatives and operators rou-
tinely participate in Coast Guard oil
spill crisis management courses, PREP
Drills, and regional spill response
drills. Yet despite all of the moderniza-
tion, safety, and training efforts of the
marine transportation industry, their
mariners and shoreside employees can-
not escape the threat of criminal 1li-
ability in the event of an oil spill, even
where it is shown that they ‘‘took all
reasonable precautions to avoid [a] dis-
charge’’.

As you know, in response to the trag-
ic Exxon Valdez spill, Congress enacted
OPA90. OPA90 mandated new, com-
prehensive, and complex regulatory
and enforcement requirements for the
transportation of oil products and for
oil spill response. Both the federal gov-
ernment and maritime industry have
worked hard to accomplish the legisla-
tion’s primary objective—to provide
greater environmental safeguards in oil

S7841

transportation by creating a com-
prehensive prevention, response, liabil-
ity, and compensation regime to deal
with vessel and facility oil pollution.
And OPA90 is working in a truly mean-
ingful sense. To prevent oil spill inci-
dents from occurring in the first place,
OPA90 provides an enormously power-
ful deterrent, through both its criminal
and civil liability provisions. More-
over, OPA90 mandates prompt report-
ing of spills, contingency planning, and
both cooperation and coordination
with federal, state, and local authori-
ties in connection with managing the
spill response. Failure to report and co-
operate as required by OPA90 may im-
pose automatic civil penalties, crimi-
nal liability and unlimited civil liabil-
ity. As a result, the number of domes-
tic oil spills has been dramatically re-
duced over the past decade since OPA90
was enacted. In those limited situa-
tions in which oil spills unfortunately
occurred, intensive efforts commenced
immediately with federal, state and
local officials working in a joint, uni-
fied manner with the industry, as con-
templated by OPA90, to clean up and
report spills as quickly as possible and
to mitigate to the greatest extent any
impact on the environment. OPA90 has
provided a comprehensive and cohesive
“blueprint” for proper planning, train-
ing, and resource identification to re-
spond to an oil spill incident, and to
ensure that such a response is properly
and cooperatively managed.

OPA90 also provides a complete stat-
utory framework for proceeding
against individuals for civil and/or
criminal penalties arising out of oil
spills in the marine environment. When
Congress crafted this Act, it carefully
balanced the imposition of stronger
criminal and civil penalties with the
need to promote enhanced cooperation
among all of the parties involved in the
spill prevention and response effort. In
so doing, the Congress clearly enumer-
ated the circumstances in which crimi-
nal penalties could be imposed for ac-
tions related to maritime oil spills, and
added and/or substantially increased
criminal penalties under the related
laws which comprehensively govern the
maritime transportation of oil and
other petroleum products.

The legislation we are introducing
today will not change in any way the
tough criminal sanctions that were im-
posed in OPA90. However, responsible,
law-abiding members of the maritime
industry in Louisiana and elsewhere
are concerned by the willingness of the
Department of Justice and other fed-
eral agencies in the post-OPA90 envi-
ronment to use strict criminal liability
statutes in oil spill incidents. As you
know, strict liability imposes criminal
sanctions without requiring a showing
of criminal knowledge, intent or even
negligence. These federal actions im-
posing strict liability have created an
atmosphere of extreme uncertainty for
the maritime transportation industry
about how to respond to and cooperate
with the Coast Guard and other federal
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agencies in cleaning up an oil spill.
Criminal culpability in this country,
both historically and as reflected in
the comprehensive OPA90 legislation
itself, typically requires wrongful ac-
tions or omissions by individuals
through some degree of criminal intent
or through the failure to use the re-
quired standard of care. However, Fed-
eral prosecutors have been employing
other antiquated, seemingly unrelated
“strict liability” statutes that do not
require a showing of ‘‘knowledge’ or
“intent” as a basis for criminal pros-
ecution for oil spill incidents. Such
strict criminal liability statutes as the
Migratory Bird Treaty Act and the
Refuse Act, statutes that were enacted
at the turn of the century to serve
other purposes, have been used to har-
ass and intimidate the maritime indus-
try, and, in effect, have turned every
oil spill into a potential crime scene
without regard to the fault or intent of
companies, corporate officers and em-
ployees, and mariners.

The Migratory Bird Treaty Act
(MBTA) (16 U.S.C. 703 et seq.) provides
that ‘it shall be unlawful at any time,
by any means or in any manner, to pur-
sue, hunt, take, capture, kill, attempt
to take, capture, or kill, . . . any mi-
gratory bird . . .”’, a violation of which
is punishable by imprisonment and/or
fines. Prior to the Exxon Valdez oil spill
in 1989, the MBTA was primarily used
to prosecute the illegal activities of
hunters and capturers of migratory
birds, as the Congress originally in-
tended when it enacted the MBTA in
1918. In the Ezxxon Valdez case itself,
and prior to the enactment of OPA90,
the MBTA was first used to support a
criminal prosecution against a vessel
owner in relation to a maritime oil
spill, and this ‘“‘hunting statute’ has
been used ever since against the mari-
time industry. The ‘‘Refuse Act’” (33
U.S.C. 407, 411) was enacted over 100
years ago at a time well before subse-
quent federal legislation essentially re-
placed it with comprehensive require-
ments and regulations specifically di-
rected to the maritime transportation
of o0il and other petroleum products.
Such strict liability statutes are unre-
lated to the regulation and enforce-
ment of oil transportation activities,
and in fact were not included within
the comprehensive OPA90 legislation
as statutes in which criminal liability
could be found. With the prosecutorial
use of strict liability statutes, owners
and mariners engaged in the transpor-
tation of 0il cannot avoid exposure to
criminal liability, regardless of how
diligently they adhere to prudent prac-
tice and safe environmental standards.
Although conscientious safety and
training programs, state-of-the-art
equipment, proper operational proce-
dures, preventative maintenance pro-
grams, and the employment of quali-
fied and experienced personnel will col-
lectively prevent most oil spills from
occurring, unfortunately spills will
still occur on occasion.

To illustrate this point, please per-
mit me to present a scenario that high-
lights the dilemma faced by the mari-
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time o0il transportation industry in
Louisiana. Imagine, if you will, that a
company is operating a towing vessel
in compliance with Coast Guard regu-
lations on the Mississippi River on a
calm, clear day with several fully laden
tank barges in tow. Suddenly, in what
was charted and previously identified
to be a clear portion of the waterway,
one of the tank barges strikes an un-
known submerged object which shears
through its hull and causes a signifi-
cant oil spill in the river. Unfortu-
nately, in addition to any other envi-
ronmental damage that may occur, the
oil spill kills one or more migratory
birds. As you know, under OPA90 the
operator must immediately undertake
coordinated spill response actions with
the Coast Guard and other federal,
state, and local agencies to safeguard
the vessel and its crew, clean up the oil
spill, and otherwise mitigate any dam-
age to the surrounding environment.
The overriding objectives at this crit-
ical moment are to assure personnel
and public safety and to clean up the
oil spill as quickly as possible without
constraint. However, in the current at-
mosphere the operator must take into
consideration the threat of strict
criminal liability under the Migratory
Bird Treaty Act and the Refuse Act,
together with their attendant impris-
onment and fines, despite the reason-
able care and precautions taken in the
operation and navigation of the tow
and in the spill response effort. Indeed,
in the Coast Guard’s own environ-
mental enforcement directive, the
statement is made that “‘[t]The decision
to commit the necessary Coast Guard
resources to obtain the evidence that
will support a criminal prosecution
must often be made in the very early
stages of a pollution incident.” Any
prudent operator will quickly recognize
the dilemma in complying with the
mandate to act cooperatively with all
appropriate public agencies in cleaning
up the oil spill, while at the same time
those very agencies may be conducting
a criminal investigation of that oper-
ator. Vessel owners and their employ-
ees who have complied with federal
laws and regulations and have exer-
cised all reasonable care should not
continue to face a substantial risk of
imprisonment and criminal fines under
such strict liability statutes. Criminal
liability, when appropriately imposed
under OPA90, should be employed only
where a discharge is caused by conduct
which is truly ‘‘criminal” in nature,
i.e., where a discharge is caused by
reckless, intentional or other conduct
deemed criminal by OPA90.

As this scenario demonstrates, the

unjustified use of strict liability stat-
utes is plainly undermining the very
objectives which OPA90 sought to
achieve, namely to enhance the preven-
tion of and response to oil spills in
Louisiana and elsewhere in the United
States. As we are well aware, tremen-
dous time, effort, and resources have
been expended by both the federal gov-
ernment and the maritime industry to
eliminate oil spills to the maximum
extent possible, and to plan for and un-
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dertake an immediate and effective re-
sponse to mitigate any environmental
damage from spills that do occur.
Clearly unwarranted and improper
prosecutorial use of strict liability
statutes is having a ‘‘chilling” effect
on these cooperative spill prevention
and response efforts. Indeed, even if we
were to believe that criminal prosecu-
tion only follows intentional criminal
conduct, the mere fact that strict
criminal liability statutes are avail-
able at the prosecutor’s discretion will
intimidate even the most innocent and
careful operator. With strict liability
criminal enforcement, responsible
members of the maritime transpor-
tation industry are faced with an ex-
treme dilemma in the event of an oil
spill—provide less than full coopera-
tion and response as criminal defense
attorneys will certainly direct, or co-
operate fully despite the risk of crimi-
nal prosecution that could result from
any additional actions or statements
made during the course of the spill re-
sponse. Consequently, increased crim-
inalization of oil spill incidents intro-
duces uncertainty into the response ef-
fort by discouraging full and open com-
munication and cooperation, and
leaves vessel owners and operators
criminally vulnerable for response ac-

tions taken in an effort to ‘‘do the
right thing”’.
In the maritime industry’s con-

tinuing effort to improve its risk man-
agement process, it seeks to identify
and address all foreseeable risks associ-
ated with the operation of its business.
Through fleet modernization, personnel
training, and all other reasonable steps
to address identified risks in its busi-
ness, the industry still cannot manage
or avoid the increased risks of strict
criminal liability (again, a liability
that has no regard to fault or intent).
The only method available to compa-
nies and their officers to avoid the risk
of criminal liability completely is to
divest themselves from the maritime
business of transporting oil and other
petroleum products, in effect to get out
of the business altogether. Further-
more, strict liability criminal laws
provide a strong disincentive for
trained, highly experienced mariners
to continue the operation of tank ves-
sels, and for talented and capable indi-
viduals from even entering into that
maritime trade. An earlier editorial
highlighted the fact that tugboat cap-
tains ‘‘are reporting feelings of intense
relief and lightening of their spirits
when they are ordered to push a cargo
of grain or other dry cargo, as com-
pared to the apprehension they feel
when they are staring out of their
wheelhouses at tank barges’, and
““that the reason for this is very obvi-
ous in the way that they find them-
selves instantly facing criminal
charges . . . in the event of a collision
or grounding and oil or chemicals end
up in the water”. Certainly, the federal
government does not want to create a
situation where the least experienced
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mariners are the only available crew to
handle the most hazardous cargoes, or
the least responsible operators are the
only available carriers. Thus, the un-
avoidable risk of such criminal liabil-
ity directly and adversely affects the
safe transportation of oil products, an
activity essential for the public, the
economy, and the nation.

Therefore, despite the commitment
and effort to provide trained and expe-
rienced vessel operators and employ-
ees, to comply with all safety and oper-
ational mandates of Coast Guard laws
and regulations, and to provide for the
safe transportation of oil as required
by OPA90, maritime transportation
companies in Louisiana, and elsewhere
still cannot avoid criminal liability in
the event of an oil spill. Responsible,
law-abiding companies have unfortu-
nately been forced to undertake the
only prudent action that they could
under the circumstances, namely the
development of criminal liability ac-
tion plans and retention of criminal
counsel in an attempt to prepare for
the unavoidable risks of such liability.

These are only preliminary steps and
do not begin to address the many im-
plications of the increasing criminal-
ization of oil spills. The industry is
now asking what responsibility does it
have to educate its mariners and shore-
side staff about the potential personal
exposure they may face and wonder
how to do this without creating many
undesirable consequences? How should
the industry organize spill manage-
ment teams and educate them on how
to cooperate openly and avoid unwit-
ting exposure to criminal liability? Mr.
President, I have thought about these
issues a great deal and simply do not
know how to resolve these dilemmas
under current, strict liability law. In
the event of an oil spill, a responsible
party not only must manage the clean-
up of the oil and the civil liability re-
sulting from the spill itself, but also
must protect itself from the criminal
liability that now exists due to the
available and willing use of strict li-
ability criminal laws by the federal
government. Managing the pervasive
threat of strict criminal liability, by
its very nature, prevents a responsible
party from cooperating fully and com-
pletely in response to an oil spill situa-
tion. The OPA90 ‘‘blueprint’” is no
longer clear. Is this serving the objec-
tives of OPA90? Does this really serve
the public welfare of our nation? Is this
what Congress had in mind when it
mandated its spill response regime? Is
this in the interest of the most imme-
diate, most effective oil spill cleanup
in the unfortunate event of a spill? We
think not.

To restore the delicate balance of in-
terests reached in the enactment of
OPA90 a decade ago, we intend to work
with the Congress to reaffirm the
OPA90 framework for criminal prosecu-
tions in oil spill incidents. The enact-
ment of the legislation we are intro-
ducing today will ensure increased co-
operation and responsiveness desired
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by all those interested in oil spill re-
sponse issues without diluting the de-
terrent effect and stringent criminal
penalties imposed by OPA90 itself.

I look forward to continuing the ef-
fort to upgrade the safety of marine op-
erations in the navigable waterways of
the United States, and I ask unani-
mous consent that the text of the bill
be printed in the RECORD.

There being no objection, the bill was
ordered to be printed in the RECORD, as
follows:

S. 2944

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. AFFIRMATION OF PENALTIES UNDER
OIL POLLUTION ACT OF 1990.

(a) IN GENERAL.—Notwithstanding any
other provision or rule of law, section 4301(c)
and 4302 of the Oil Pollution Act of 1990 (Pub-
lic Law 101-380; 104 Stat. 537) and the amend-
ments made by those sections provide the ex-
clusive criminal penalties for any action or
activity that may arise or occur in connec-
tion with a discharge of oil or a hazardous
substance referred to in section 311(b)(3) of
the Federal Water Pollution Control Act (33
U.S.C. 1321(b)(3)).

(b) RULE OF CONSTRUCTION.—Nothing in
this section shall be construed to limit, or
otherwise exempt any person from, liability
for conspiracy to commit any offense against
the United States, for fraud and false state-
ments, or for the obstruction of justice.

By Mr. KENNEDY (for himself,
Mr. TORRICELLI and Mr. HAR-
KIN):

S. 2946. A bill to amend title I of the
Employee Retirement Income Security
Act of 1974 to ensure that employees
are not improperly disqualified from
benefits under pension plans and wel-
fare plans based on a miscategorization
of their employee status; to the Com-
mittee on Health, Education, Labor,
and Pensions.

EMPLOYEE BENEFITS ELIGIBILITY FAIRNESS ACT
OF 2000

Mr. KENNEDY. Mr. President, con-
tingent workers in our society face sig-
nificant problems, and they deserve our
help in meeting them. These men and
women—temporary and part-time
workers, contract workers, and inde-
pendent contractors—continue to suf-
fer unfairly, even in our prosperous
economy. A new report from the Gen-
eral Accounting Office emphasizes that
contingent workers often lack income
security and retirement security.

We Lknow that for most workers
today, a single lifetime job is a relic of
the past. The world is long gone in
which workers stay with their em-
ployer for many years, and then retire
on a company pension. Since 1982 the
number of temporary help jobs has
grown 577 percent.

The GAO report shows that 30 per-
cent of the workforce—39 million work-
ing Americans—nmow get their pay-
checks from contingent jobs.

Contingent workers have lower in-
comes than traditional, full-time work-
ers and many are living in poverty. For
example, 30 percent of agency tem-
porary workers have family incomes
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below $15,000. By comparison, only 8
percent of standard full-time workers
have family incomes below $15,000.

Contingent workers are less likely to
be covered by employer health and re-
tirement benefits than are standard,
full-time workers. Even when employ-
ers do sponsor a plan, contingent work-
ers are less likely to participate in the
plan, either because they are excluded
or because the plan is too expensive.
Only 21 percent of part-time workers
are included in an employer-sponsored
pension plan. By comparison, 64 per-
cent of standard full-time workers are
included in their employer’s pension
plan.

Non-standard or alternative work ar-
rangements can meet the needs of
working families and employers alike,
but these arrangements should not be
used to divide the workforce into
“haves’” and ‘have-nots.” Flexible
work arrangements, for example, can
give working parents more time to care
for their children, but many workers
are not in their contingent jobs by
choice. More than half of temporary
workers would prefer a permanent job
instead of their contingent job, but
temporary work is all they can find.

As the GAO report makes clear, em-
ployers have economic incentives to
cut costs by miscategorizing their
workers as temporary or contract
workers. Too often, contingent ar-
rangements are set-up by employers for
the purpose of excluding workers from
their employee benefit programs and
evading their responsibilities to their
workers. Millions of employees have
been miscategorized by their employ-
ers, and as a result they have been de-
nied the benefits and protections that
they rightly deserve and worked hard
to earn.

All workers deserve a secure retire-
ment at the end of their working years.
Social Security has been and will con-
tinue to be the best foundation for that
security. But the foundation is just
that—the beginning of our responsi-
bility, not the end of it. We cannot ex-
pect Americans to work hard all their
lives, only to face poverty and hard
times when they retire.

That is why I am introducing, with
Senators TORRICELLI and HARKIN, the
Employee Benefits Eligibility Fairness
Act of 2000 to help contingent workers
obtain the retirement benefits they de-
serve. This legislation clarifies employ-
ers’ responsibilities under the law so
that they cannot exclude contingent
workers from employee benefit plans
based on artificial labels or payroll
practices.

This is an issue of basic fairness for
working men and women. It is unfair
for individuals who work full-time, on
an indefinite long-term basis for an
employer to be excluded from the em-
ployer’s pension plan, merely because
the employer classifies the workers as
“temporary’ when in fact they are not.
The employer-employee relationship
should be determined on the facts of
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the working arrangement, not on arti-
ficial labels, not on artificial account-
ing practices, not artificial payroll
practices.

It is long past time for Congress to
recognize the plight of contingent
workers and see that they get the em-
ployee benefits they deserve. These im-
portant changes are critical to improv-
ing the security of working families,
and I look forward to their enactment.

Mr. President, I ask unanimous con-
sent that the text of the bill be printed
in the RECORD.

There being no objection, the bill was
ordered to be printed in the RECORD, as
follows:

S. 2946

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. SHORT TITLE.

This Act may be cited as the ‘“Employee
Benefits Eligibility Fairness Act of 2000°.
SEC. 2. FINDINGS AND PURPOSE.

(a) FINDINGS.—Congress makes the fol-
lowing findings:

(1) The intent of the Employee Retirement
Income Security Act of 1974 to protect the
pension and welfare benefits of workers is
frustrated by the practice of mislabeling em-
ployees to improperly exclude them from
employee benefit plans. Employees are
wrongly denied benefits when they are mis-
labeled as temporary employees, part-time
employees, leased employees, agency em-
ployees, staffing firm employees, and con-
tractors. If their true employment status
were recognized, mislabeled employees would
be eligible to participate in employee benefit
plans because such plans are offered to other
employees performing the same or substan-
tially the same work and working for the
same employer.

(2) Mislabeled employees are often paid
through staffing, temporary, employee leas-
ing, or other similar firms to give the ap-
pearance that the employees do not work for
their worksite employer. Employment con-
tracts and reports to government agencies
also are used to give the erroneous impres-
sion that mislabeled employees work for
staffing, temporary, employee leasing, or
other similar firms, when the facts of the
work arrangement do not meet the common
law standard for determining the employ-
ment relationship. Employees are also mis-
labeled as contractors and paid from non-
payroll accounts to give the appearance that
they are not employees of their worksite em-
ployer. These practices violate the Employee
Retirement Income Security Act of 1974.

(3) Employers are amending their benefit
plans to add provisions that exclude mis-
labeled employees from participation in the
plan even in the event that such employees
are determined to be common law employees
and otherwise eligible to participate in the
plan. These plan provisions violate the Em-
ployee Retirement Income Security Act of
1974.

(4) As a condition of employment or con-
tinued employment, mislabeled employees
are often required to sign documents that
purport to waive their right to participate in
employee benefit plans. Such documents in-
accurately claim to limit the authority of
the courts and applicable Federal agencies to
correct the mislabeling of employees and to
enforce the terms of plans providing for their
participation. This practice violates the Em-
ployee Retirement Income Security Act of
1974.

(b) PURPOSE.—The purpose of this Act is to
clarify applicable provisions of the Employee
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Retirement Income Security Act of 1974 to

ensure that employees are not improperly

excluded from participation in employee

benefit plans as a result of mislabeling of

their employment status.

SEC. 3. ADDITIONAL STANDARDS RELATING TO
MINIMUM PARTICIPATION REQUIRE-
MENTS.

(a) REQUIRED INCLUSION OF SERVICE.—Sec-
tion 202(a)(3) of the Employee Retirement In-
come Security Act of 197 (29 U.S.C.
1052(a)(3)) is amended by adding at the end
the following new subparagraph:

““(E) For purposes of this section, in deter-
mining ‘years of service’ and ‘hours of serv-
ice’, service shall include all service for the
employer as an employee under the common
law, irrespective of whether the worker—

‘(i) is paid through a staffing firm, tem-
porary help firm, payroll agency, employ-
ment agency, or other such similar arrange-
ment,

‘“(ii) is paid directly by the employer under
an arrangement purporting to characterize
an employee under the common law as other
than an employee, or

‘(iii) is paid from an account not des-
ignated as a payroll account.”

(b) EXCLUSION PRECLUDED WHEN RELATED
TO CERTAIN PURPORTED CATEGORIZATIONS.—
Section 202 of such Act (29 U.S.C. 1052) is
amended further by adding at the end the
following new subsection:

“(e)(1) Subject to paragraph (2), a pension
plan shall be treated as failing to meet the
requirements of this section if any indi-
vidual who—

‘“(A) is an employee under the common
law, and

‘(B) performs the same work (or substan-
tially the same work) for the employer as
other employees who generally are not ex-
cluded from participation in the plan,
is excluded from participation in the plan,
irrespective of the placement of such em-
ployee in any category of workers (such as
temporary employees, part-time employees,
leased employees, agency employees, staffing
firm employees, contractors, or any similar
category) which may be specified under the
plan as ineligible for participation.

‘“(2) Nothing in paragraph (1) shall be con-
strued to preclude the exclusion from par-
ticipation in a pension plan of individuals
who in fact do not meet a minimum service
period or minimum age which is required
under the terms of the plan and which is oth-
erwise in conformity with the requirements
of this section.”

SEC. 4. WAIVERS OF PARTICIPATION INEFFEC-

TIVE IF RELATED TO
MISCATEGORIZATION OF EM-
PLOYEE.

Section 202 of the Employee Retirement
Income Security Act of 1974 (29 U.S.C. 1052)
(as amended by section 3) is amended further
by adding at the end the following new sub-
section:

‘‘(d) Any waiver or purported waiver by an
employee of participation in a pension plan
or welfare plan shall be ineffective if related,
in whole or in part, to the a
miscategorization of the employee in 1 or
more ineligible plan categories.”

SEC. 5. OBJECTIVE ELIGIBILITY CRITERIA IN
PLAN INSTRUMENTS.

Section 402 of the Employee Retirement
Income Security Act of 1974 (29 U.S.C. 1102) is
amended by adding at the end the following
new subsection:

‘(c)(1) The written instrument pursuant to
which an employee benefit plan is main-
tained shall set forth eligibility criteria
which—

‘“(A) include and exclude employees on a
uniform basis;

‘““( B) are based on reasonable job classi-
fications; and
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‘(C) are based on objective criteria stated
in the instrument itself for the inclusion or
exclusion (other than the mere listing of an
employee as included or excluded).

‘(2) No plan instrument may permit an
employer or plan sponsor to exclude an em-
ployee under the common law from partici-
pation irrespective of the placement of such
employee in any category of workers (such
as temporary employees, leased employees,
agency employees, staffing firm employees,
contractors, or any similar category) if the
employee—

‘“(A) is an employee of the employer under
the common law,

‘(B) performs the same work (or substan-
tially the same work) for the employer as
other employees who generally are not ex-
cluded from participation in the plan, and

“(C) meets a minimum service period or
minimum age which is required under the
terms of the plan.”

SEC. 6. ENFORCEMENT.

Section 502(a)(3)(B) of the Employee Re-
tirement Income Security Act of 1974 (29
U.S.C. 1132(a)(3)(B)) is amended—

(1) by striking ‘‘or’’ in clause (i) and insert-
ing a comma,

(2) by striking the semicolon at the end of
clause (ii) and inserting ‘‘, or’’, and

(3) by adding at the end the following:
¢‘(iii) to provide relief to employees who have
been miscategorized in violation of sections
202 and 402;.

SEC. 7. EFFECTIVE DATE.

The amendments made by this Act shall
apply with respect to plan years beginning
on or after the date of the enactment of this
Act.

By Mr. CAMPBELL:

S. 2950. A bill to authorize the Sec-
retary of the Interior to establish the
Sand Creek Massacre Historic Site in
the State of Colorado; to the Com-
mittee on Energy and Natural Re-
sources.

INTRODUCTION OF LEGISLATION TO CREATE THE
SAND CREEK NATIONAL HISTORIC SITE

Mr. CAMPBELL. Mr. President,
today I introduce the Sand Creek Mas-
sacre National Historic Site Establish-
ment Act of 2000, legislation which will
finally recognize and memorialize the
hallowed ground on which hundreds of
peaceful Cheyenne and Arapaho Indi-
ans were massacred by members of the
Colorado Militia.

The legislation I introduce today fol-
lows The Sand Creek Massacre Historic
Site Study Act of 1998, legislation I in-
troduced and Congress approved to
study the suitability of creating an en-
during memorial to the slain innocents
who were camped peacefully near Sand
Creek, in Kiowa County, in Colorado on
November 28, 1868.

Much has been written about the hor-
rors visited upon the plains Indians in
the territories of the Western United
States in the latter half of the 19th
century. However, what has been lost
for more than a century is a com-
prehensive understanding of the events
of that day in a grove of cottonwood
trees along Sand Creek now SE Colo-
rado. In some cases denial of the events
of the day or a sense that ‘‘the Indians
had it coming’’ has prevailed.

This legislation finally recognizes a
shameful event in our country’s his-
tory based on scientific studies, and
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makes it clear America has the
strength and resolve to face its past
and learn the painful lessons that come
with intolerance.

The indisputable facts are these: 700
members of the Colorado Militia, com-
manded by Colonel John Chivington
struck at dawn that November day, at-
tacking a camp of Cheyenne and Arap-
aho Indians settled under the U.S. Flag
and a white flag which the Indian
Chiefs Black Kettle and White Ante-
lope were told by the U.S. would pro-
tect them from military attack.

By day’s end, almost 150 Indians,
many of them women, children and the
elderly, lay dead. Chivington’s men re-
portedly desecrated the bodies of the
dead after the massacre, and newspaper
reports from Denver at the time told of
the troops displaying Indian body parts
in a gruesome display as they rode
through the streets of Colorado’s larg-
est city following the attack.

The perpetrators of this horrible at-
tack which left Indian women and even
babies dead, were never brought to jus-
tice even after a congressional inves-
tigation concerning this brutality.

The legislation I introduce today au-
thorizes the National Park Service to
enter into negotiations with willing
sellers only, in an attempt to secure
property inside a boundary which en-
compasses approximately 12,470 acres
as identified by the National Park
Service, for a lasting memorial to
events of that fateful day.

This legislation has been developed
over the course of the last 18 months.
It represents a remarkable effort which
brought divergent points of view to-
gether to define the events of that day
and to plan for the future protection of
this site. The National Park Service,
with the cooperation of the Kiowa
County Commissioners, the Cheyenne
and Arapaho Tribes of Oklahoma, the
Northern Cheyenne Tribe and the
Northern Arapaho Tribe, the State of
Colorado and many local landowners
and volunteers have completed exten-
sive cultural, geomorphological and
physical studies of the area where the
massacre occurred.

All of those involved in this project
agree, not acting now is not a option.
This legislation does not compel any
private property owner to sell his or
her property to the federal govern-
ment. It allows the National Park
Service to negotiate with willing sell-
ers to secure property at fair market
value, for a national memorial. This
process could take years. However, sev-
eral willing sellers have come forward
and are willing to negotiate with the
NPS. The property they own has been
identified by the NPS as suitable for a
memorial. Additional acquisitions of
property from willing sellers could
come in the future. However, the Sand
Creek National Historic Site could
never extend beyond the 12,470 acres
identified by the site resource study al-
ready completed.

This legislation has come to being
because all of those involved have ex-

CONGRESSIONAL RECORD — SENATE

hibited an extraordinary ability to put
aside their differences, look with equal
measure at the scientific evidence and
the oral traditions of the Tribes, and
come up with a plan that equally hon-
ors the memory of those killed and the
rights of the private property owners
who have been faithful and responsible
stewards of this site. We have a window
of opportunity here that will not al-
ways be available. I encourage my col-
leagues to respect the memory of those
so brutally killed and support the cre-
ation of a National Historic Site on
this hallowed ground in Kiowa County,
in Colorado.

I ask unanimous consent that the bill
and other research material associated
with the studies of the Sand Creek site
be printed in the RECORD for my col-
leagues or the public to review.

By Mr. TORRICELLI:

S. 2953. A bill to amend title 38,
United States Code, to improve out-
reach programs carried out by the De-
partment of Veterans Affairs to pro-
vide for more fully informing veterans
of benefits available to them under
laws administered by the Secretary of
Veterans Affairs; to the Committee on
Veterans’ Affairs.

THE VETERANS’ RIGHT TO KNOW ACT

Mr. TORRICELLI: Mr. President, I
rise today to introduce the Veterans’
Right to Know Act which will assist
millions of brave Americans who have
served this nation in times of war. This
legislation would ensure that all vet-
erans are fully informed of the various
benefits that they have earned through
their brave and dedicated service to
their country.

Throughout the history of the United
States, the interests of our nation have
been championed by ordinary citizens
who willingly defend our nation when
called upon. During the times of crisis
which threatened the very existence of
our Republic, we persevered because
young men and women from all walks
of life took up arms to defend the
ideals by which this nation was found-
ed. Whether it was winning our free-
dom from an oppressive empire, pre-
serving our Union, defeating fascism or
battling the spread of communism, the
American people have time and time
again answered the call to defend lib-
erty, justice and democracy at home
and throughout the world.

Our government owes a debt of grati-
tude to each and every one of our vet-
erans, and we must make a concerted
effort to show our appreciation for
their valiant service. The Department
of Veterans Affairs (VA) provides the
necessary health care services and ben-
efits to our war heroes; however, over
half of the veterans in the United
States are not fully aware of the bene-
fits or pensions to which they are enti-
tled.

The bill I introduced today is
straightforward and it does not call for
the creation of new benefits. Rather, it
seeks to ensure that our veterans are
well informed of the benefits they are
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entitled to as a result of their service
or injuries sustained during their serv-
ice to their country.

This legislation would require the VA
to inform veterans about their eligi-
bility for benefits and health care serv-
ices whenever they first apply for any
benefit with the VA. Furthermore,
many times, widows and surviving fam-
ily members of veterans are not aware
of the special benefits available to
them when their family member
passes. My bill would help these indi-
viduals in their time of loss by in-
structing the VA to inform them of the
benefits for which they are eligible on
the passing of their loved one.

My legislation also seeks to reach
out to those veterans who are not cur-
rently enrolled in the VA system by
calling upon the Secretary of Veterans
Affairs to prepare an annual outreach
plan that will encourage eligible vet-
erans to register with the VA as well as
keeping current enrollees aware of any
changes to benefits or eligibility re-
quirements.

This bill will help ensure that our
government and its services for vet-
erans are there for the men and women
who have served this nation in the
armed forces. I am hopeful that my col-
leagues in the Senate will recognize
the tremendous service that our vet-
erans have given and support this rea-
sonable measure to ensure that our
veterans receive the benefits they de-
serve.

By Mr. HOLLINGS (for himself,
Ms. SNOWE, Mr. KERREY, Mr.
STEVENS, Mr. BREAUX, and Mr.
CLELAND):

S. 2954. A bill to establish the Dr.
Nancy Foster Marine Biology Scholar-
ship Program; to the Committee on
Commerce, Science, and Transpor-
tation.

THE NANCY FOSTER SCHOLARSHIP ACT

Mr. HOLLINGS. Mr. President, I rise
today to introduce the Nancy Foster
Scholarship Act, legislation to create a
scholarship program in marine biology
or oceanography in honor of Dr. Nancy
Foster, head of the National Ocean
Service at the National Oceanic and
Atmospheric Administration (NOAA)
until her passing on Tuesday, June 27,
2000. I am proud to introduce legisla-
tion to commemorate the life and work
of such a wonderful leader, mentor, and
coastal advocate. I thank my col-
leagues Senators SNOWE, KERRY, STE-
VENS, BREAUX, and CLELAND for joining
me in recognizing Dr. Foster’s strong
commitment to improving the con-
servation and scientific understanding
of our precious coastal resources.

My legislation would create a Nancy
Foster Marine Biology Scholarship
Program within the Department of
Commerce. This Program would pro-
vide scholarship funds to outstanding
women and minority graduate students
to support and encourage independent
graduate level research in marine biol-
ogy. It is my hope that this scholarship
program will promote the development
of future leaders of Dr. Foster’s caliber.



S7846

Dr. Foster was the first woman to di-
rect a NOAA line office, and during her
23 years at NOAA rose to one of the
most senior levels a career professional
can achieve. She directed the complete
modernization of NOAA’s essential
nautical mapping and charting pro-
grams, and created a ground-breaking
partnership with the National Geo-
graphic Society to launch a 5-year un-
dersea exploration program called the
Sustainable Seas Expedition. Dr. Fos-
ter was a strong and enthusiastic men-
tor to young people and a staunch ally
to her colleagues, and for this reason, I
believe the legislation I am intro-
ducing today to be the most appro-
priate way for us all to ensure that her
deep commitment to marine science
continues on in others.

Mr. President, we will all feel Dr.
Foster’s loss deeply for years to come.
The creation of a scholarship program
in her honor is one small way we can
thank a person who did so much for us
all.

By Mr. DEWINE (for himself, Mr.
HATCH, Mr. VOINOVICH, and Mr.
LEAHY);

S. 2955. A bill to amend the Internal
Revenue Code of 1986 to provide relief
for the payment of asbestos-related
claims; to the Committee on Finance.

ASBESTOS-RELATED CLAIMS RELIEF
LEGISLATION

Mr. HATCH. Mr. President, I rise
today as an original cosponsor of the
bill introduced today by my friend and
colleague from Ohio, Senator DEWINE,
that would provide relief for payment
of asbestos-related claims.

I urge my colleagues on the Finance
Committee to take a close look at the
serious problem this bill addresses.
Certain manufacturers who were re-
quired by government specification to
use asbestos in their products are fac-
ing a severe financial crisis arising
from claims made by individuals who
are suffering health problems from as-
bestos-related diseases. These claims
have put several of these companies
into bankruptcy, and several more ap-
pear to be on the brink of insolvency.
Thousands of jobs may be at stake, as
may be the proper compensation of the
victims of the illnesses.

A major part of the underlying jus-
tification for this measure is that the
federal government shares some culpa-
bility in the harm caused by the asbes-
tos-related products manufactured by
these companies. For example, from
World War II through the Vietnam
War, the government required that pri-
vate contractors and shipyard workers
use asbestos to insulate navy ships
from so-called ‘‘secondary fires.”” Be-
cause of sovereign immunity, however,
the government has not had to share in
paying the damages, leaving American
companies to bear the full and ongoing
financial load of compensation.

The legislation we are introducing
today is a step toward recognizing that
the federal government is partially re-
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sponsible for payment of these claims.
It does so through two income tax pro-
visions, both of which directly benefit
the victims of the illnesses.

The first provision exempts from in-
come tax the income earned by a des-
ignated or qualified settlement fund es-
tablished for the principal purpose of
resolving and satisfying present and fu-
ture claims relating to asbestos ill-
nesses. The effect of this provision, Mr.
President, is to increase the amount of
money available for the payment of
these claims.

The second provision allows tax-
payers with specified liability losses
attributable to asbestos to carry back
those losses to the tax year in which
the taxpayer, or its predecessor com-
pany, was first involved in producing
or distributing products containing as-
bestos.

This provision is a matter of fairness,
Mr. President. Because of the long la-
tency period related to asbestos-related
diseases, which can be as long as 40
years, many of these claims are just
now arising. Current law provides for
the carryback of this kind of liability
losses, but only for a ten-year period.

Many of the companies involved
earned profits and paid taxes on those
profits in the years the asbestos-re-
lated products were made or distrib-
uted. However, it is now clear, many
years after the taxes were paid, that
there were no profits earned at all,
since millions of dollars of health
claims relating to those products must
now be paid.

It is only fair, and it is sound tax pol-
icy, to allow relief for situations like
these. Again, it should be emphasized
that the primary beneficiaries of this
tax change will not be the corpora-
tions, but the victims of the illnesses,
because the taxpayer would be required
to devote the entire amount of the tax
reduction to paying the claims.

This is not the only time the federal
government has been at least partially
responsible for health problems of citi-
zens that arose many years after the
event that initially triggered the prob-
lem. During the Cold War, America
conducted above ground atomic tests
during which the wind blew the fallout
into communities and ranches of Utah,
New Mexico and Arizona. The govern-
ment also demanded quantities of ura-
nium, which is harmful to those who
mined and milled it. The incidence of
cancers and other debilitating diseases
caused by this activity among the
“downwinders,” miners and millers has
been acknowledged by the federal gov-
ernment.

The least we can do for those manu-
facturers forced to use asbestos instead
of other materials is provide some tax
relief for their compensation funds.

This legislation has substantial bi-
partisan backing. It is sponsored in the
House by both the Chairman and Rank-
ing Minority Member of the Judiciary
Committee. It is backed by the by the
U.S. Chamber of Commerce and by at
least one related labor union. This bill
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addresses a very serious problem and is
the right thing to do. I hope we can
pass it expeditiously.

Mr. President, I ask unanimous con-
sent that the text of the bill be printed
in the RECORD.

There being no objection, the bill was
ordered to be printed in the RECORD, as
follows:

S. 2955

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. EXEMPTION FOR ASBESTOS-RELATED
SETTLEMENT FUNDS.

(a) EXEMPTION FOR ASBESTOS-RELATED SET-
TLEMENT FUNDS.—Subsection (b) of section
468B of the Internal Revenue Code of 1986 is
amended by adding at the end the following
new paragraph:

¢(6) EXEMPTION FROM TAX FOR ASBESTOS-RE-
LATED DESIGNATED SETTLEMENT FUNDS.—Not-
withstanding paragraph (1), no tax shall be
imposed under this section or any other pro-
vision of this subtitle on any designated set-
tlement fund established for the principal
purpose of resolving and satisfying present
and future claims relating to asbestos.”

(b) CONFORMING AMENDMENTS.—

(1) Paragraph (1) of section 468B(b) of the
Internal Revenue Code of 1986 is amended by
striking ‘“There” and inserting ‘‘Except as
provided in paragraph (6), there’’.

(2) Subsection (g) of section 468B of such
Code is amended by inserting ‘‘(other than
subsection (b)(6))”’ after ‘‘Nothing in any pro-
vision of law”’.

(c) EFFECTIVE DATE.—The amendments
made by this section shall apply to taxable
years ending after the date of enactment of
this Act.

SEC. 2. MODIFY TREATMENT OF ASBESTOS-RE-
LATED NET OPERATING LOSSES.

(a) ASBESTOS-RELATED NET OPERATING
LossES.—Subsection (f) of section 172 of the
Internal Revenue Code of 1986 is amended by
redesignating paragraphs (4), (5), and (6) as
paragraphs (5), (6), and (7), respectively, and
by inserting after paragraph (3) the following
new paragraph:

‘‘(4) SPECIAL RULES FOR ASBESTOS LIABILITY
LOSSES.—

““(A) IN GENERAL.—At the election of the
taxpayer, the portion of any specified liabil-
ity loss that is attributable to asbestos may,
for purposes of subsection (b)(1)(C), be car-
ried back to the taxable year in which the
taxpayer, including any predecessor corpora-
tion, was first involved in the production or
distribution of products containing asbestos
and each subsequent taxable year.

‘“(B) COORDINATION WITH CREDITS.—If a de-
duction is allowable for any taxable year by
reason of a carryback described in subpara-
graph (A)—

‘(i) the credits allowable under part IV
(other than subpart C) of subchapter A shall
be determined without regard to such deduc-
tion, and

‘(i) the amount of taxable income taken
into account with respect to the carryback
under subsection (b)(2) for such taxable year
shall be reduced by an amount equal to—

“(I) the increase in the amount of such
credits allowable for such taxable year solely
by reason of clause (i), divided by

“(IT) the maximum rate of tax under sec-
tion 1 or 11 (whichever is applicable) for such
taxable year.

‘‘(C) CARRYFORWARDS TAKEN INTO ACCOUNT
BEFORE ASBESTOS-RELATED DEDUCTIONS.—For
purposes of this section—

‘(i) in determining whether a net oper-
ating loss carryforward may be carried under
subsection (b)(2) to a taxable year, taxable
income for such year shall be determined
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without regard to the deductions referred to
in paragraph (1)(A) with respect to asbestos,
and

‘“(ii) if there is a net operating loss for
such year after taking into account such
carryforwards and deductions, the portion of
such loss attributable to such deductions
shall be treated as a specified liability loss
that is attributable to asbestos.

‘(D) LIMITATION.—The amount of reduction
in income tax liability arising from the elec-
tion described in subparagraph (A) that ex-
ceeds the amount of reduction in income tax
liability that would have resulted if the tax-
payer utilized the 10-year carryback period
under subsection (b)(1)(C) shall be devoted by
the taxpayer solely to asbestos claimant
compensation and related costs, through a
designated settlement fund or otherwise.

‘‘(E) CONSOLIDATED GROUPS.—For purposes
of this paragraph, all members of an affili-
ated group of corporations that join in the
filing of a consolidated return pursuant to
section 1501 (or a predecessor section) shall
be treated as 1 corporation.

‘“(F) PREDECESSOR CORPORATION.—For pur-
poses of this paragraph, a predecessor cor-
poration shall include a corporation that
transferred or distributed assets to the tax-
payer in a transaction to which section
381(a) applies or that distributed the stock of
the taxpayer in a transaction to which sec-
tion 355 applies.”

(b) CONFORMING AMENDMENT.—Paragraph
(7) of section 172(f) of the Internal Revenue
Code of 1986, as redesignated by this section,
is amended by striking ‘‘10-year’’.

(¢) EFFECTIVE DATE.—The amendments
made by this section shall apply to taxable
yvears ending after the date of enactment of
this Act.

By Mr. CAMPBELL:

S. 2956. A bill to establish the Colo-
rado Canyons National Conservation
Area and the Black Ridge Canyons Wil-
derness, and for other purposes; to the
Committee on Energy and Natural Re-
sources.

COLORADO CANYONS PRESERVATION ACT OF 2000

Mr. CAMPBELL. Mr. President,
today 1 introduce legislation which
would preserve over 130,000 acres of
land in Western Colorado. This legisla-
tion is supported locally by property
owners, county commissioners, envi-
ronmentalists, and recreational groups.
My bill is a Senate companion to H.R.
4275 which was introduced by my col-
league and fellow Coloradan Represent-
ative SCOTT MCINNIS.

The areas proposed for Wildernesss
Protection are the Black Ridge and
Ruby Canyons of the Grand Valley and
Rabbit Valley near Grand Junction,
Colorado. They contain unique and val-
uable scenic, recreational, multiple
use, paleontological, natural, and wild-
life components. This historic rural
western setting provides extensive op-
portunities for recreational activities,
and are publicly used for hiking, camp-
ing, and grazing. This area is truly
worthy of additional protection as a
national conservation area.

This legislation has the support of
the administration and should easily
be signed into law. The only issue con-
fronting us is the limited amount of
time left in the 106th Congress. I hope
we will be able to move this legislation
quickly through the process and that it
will not get bogged down in partisan
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politics. It simply is the right thing to
do.

I ask unanimous consent that the bill
be printed in the RECORD following my
remarks.

Thank you, Mr. President. I yield the
floor.

There being no objection, the bill was
ordered to be printed in the RECORD, as
follows:

S. 2956

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. SHORT TITLE.

This Act may be cited as the ‘‘Colorado
Canyons National Conservation Area and
Black Ridge Canyons Wilderness Act of
2000°.

SEC. 2. FINDINGS AND PURPOSE.

(a) FINDINGS.—Congress finds that certain
areas located in the Grand Valley in Mesa
County, Colorado, and Grand County, Utah,
should be protected and enhanced for the
benefit and enjoyment of present and future
generations. These areas include the fol-
lowing:

(1) The areas making up the Black Ridge
and Ruby Canyons of the Grand Valley and
Rabbit Valley, which contain unique and val-
uable scenic, recreational, multiple use op-
portunities (including grazing), paleontolog-
ical, natural, and wildlife components en-
hanced by the rural western setting of the
area, provide extensive opportunities for rec-
reational activities, and are publicly used for
hiking, camping, and grazing, and are wor-
thy of additional protection as a national
conservation area.

(2) The Black Ridge Canyons Wilderness
Study Area has wilderness value and offers
unique geological, paleontological, sci-
entific, and recreational resources.

(b) PURPOSE.—The purpose of this Act is to
conserve, protect, and enhance for the ben-
efit and enjoyment of present and future
generations the unique and nationally im-
portant values of the public lands described
in section 4(b), including geological, cul-
tural, paleontological, natural, scientific,
recreational, environmental, biological, wil-
derness, wildlife education, and scenic re-
sources of such public lands, by establishing
the Colorado Canyons National Conservation
Area and the Black Ridge Canyons Wilder-
ness in the State of Colorado and the State
of Utah.

SEC. 3. DEFINITIONS.

In this Act:

(1) CONSERVATION AREA.—The term ‘Con-
servation Area’” means the Colorado Can-
yons National Conservation Area established
by section 4(a).

(2) CouNcIL.—The term ‘‘Council’”’ means
the Colorado Canyons National Conservation
Area Advisory Council established under sec-
tion 8.

(3) MANAGEMENT PLAN.—The term ‘‘man-
agement plan’ means the management plan
developed for the Conservation Area under
section 6(h).

(4) MAP.—The term ‘‘Map’’ means the map
entitled ‘‘Proposed Colorado Canyons Na-
tional Conservation Area and Black Ridge
Canyons Wilderness Area’ and dated July 18,
2000.

(5) SECRETARY.—The term ‘‘Secretary”
means the Secretary of the Interior, acting
through the Director of the Bureau of Land
Management.

(6) WILDERNESS.—The term ‘‘Wilderness”
means the Black Ridge Canyons Wilderness
so designated in section 5.

SEC. 4. COLORADO CANYONS NATIONAL CON-
SERVATION AREA.

(a) IN GENERAL.—There is established the

Colorado Canyons National Conservation
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Area in the State of Colorado and the State
of Utah.

(b) AREAS INCLUDED.—The Conservation
Area shall consist of approximately 122,300
acres of public land as generally depicted on
the Map.

SEC. 5. BLACK RIDGE CANYONS WILDERNESS
DESIGNATION.

Certain lands in Mesa County, Colorado,
and Grand County, Utah, which comprise ap-
proximately 175,650 acres as generally de-
picted on the Map, are hereby designated as
wilderness and therefore as a component of
the National Wilderness Preservation Sys-
tem. Such component shall be known as the
Black Ridge Canyons Wilderness.

SEC. 6. MANAGEMENT.

(a) CONSERVATION AREA.—The Secretary
shall manage the Conservation Area in a
manner that—

(1) conserves, protects, and enhances the
resources of the Conservation Area specified
in section 2(b); and

(2) is in accordance with—

(A) the Federal Land Policy and Manage-
ment Act of 1976 (43 U.S.C. 1701 et seq.); and

(B) other applicable law, including this
Act.

(b) UsEs.—The Secretary shall allow only
such uses of the Conservation Area as the
Secretary determines will further the pur-
poses for which the Conservation Area is es-
tablished.

(c) WITHDRAWALS.—Subject to valid exist-
ing rights, all Federal land within the Con-
servation Area and the Wilderness and all
land and interests in land acquired for the
Conservation Area or the Wilderness by the
United States are withdrawn from—

(1) all forms of entry, appropriation, or dis-
posal under the public land laws;

(2) location, entry, and patent under the
mining laws; and

(3) the operation of the mineral leasing,

mineral materials, and geothermal leasing
laws, and all amendments thereto.
Nothing in this subsection shall be construed
to affect discretionary authority of the Sec-
retary under other Federal laws to grant,
issue, or renew rights-of-way or other land
use authorizations consistent with the other
provisions of this Act.

(d) OFF-HIGHWAY VEHICLE USE.—

(1) IN GENERAL.—Except as provided in
paragraph (2), use of motorized vehicles in
the Conservation Area—

(A) before the effective date of a manage-
ment plan under subsection (h), shall be al-
lowed only on roads and trails designated for
use of motor vehicles in the management
plan that applies on the date of the enact-
ment of this Act to the public lands in the
Conservation Area; and

(B) after the effective date of a manage-
ment plan under subsection (h), shall be al-
lowed only on roads and trails designated for
use of motor vehicles in that management
plan.

(2) ADMINISTRATIVE AND EMERGENCY RE-
SPONSE USE.—Paragraph (1) shall not limit
the use of motor vehicles in the Conserva-
tion Area as needed for administrative pur-
poses or to respond to an emergency.

(e) WILDERNESS.—Subject to valid existing
rights, lands designated as wilderness by this
Act shall be managed by the Secretary, as
appropriate, in accordance with the Wilder-
ness Act (16 U.S.C. 1131 et seq.) and this Act,
except that, with respect to any wilderness
areas designated by this Act, any reference
in the Wilderness Act to the effective date of
the Wilderness Act shall be deemed to be a
reference to the date of the enactment of
this Act.

(f) HUNTING, TRAPPING, AND FISHING.—

(1) IN GENERAL.—Hunting, trapping, and
fishing shall be allowed within the Conserva-
tion Area and the Wilderness in accordance
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with applicable laws and regulations of the
United States and the States of Colorado and
Utah.

(2) AREA AND TIME CLOSURES.—The head of
the Colorado Division of Wildlife (in ref-
erence to land within the State of Colorado),
the head of the Utah Division of Wildlife (in
reference to land within the State of Utah),
or the Secretary after consultation with the
Colorado Division of Wildlife (in reference to
land within the State of Colorado) or the
head of the Utah Division of Wildlife (in ref-
erence to land within the State of Utah),
may issue regulations designating zones
where, and establishing limited periods
when, hunting, trapping, or fishing shall be
prohibited in the Conservation Area or the
Wilderness for reasons of public safety, ad-
ministration, or public use and enjoyment.

(g) GRAZING.—

(1) IN GENERAL.—Except as provided by
paragraph (2), the Secretary shall issue and
administer any grazing leases or permits in
the Conservation Area and the Wilderness in
accordance with the same laws (including
regulations) and Executive orders followed
by the Secretary in issuing and admin-
istering grazing leases and permits on other
land under the jurisdiction of the Bureau of
Land Management.

(2) GRAZING IN WILDERNESS.—Grazing of
livestock in the Wilderness shall be adminis-
tered in accordance with the provisions of
section 4(d)(4) of the Wilderness Act (16
U.S.C. 1133(d)(4)), in accordance with the
guidelines set forth in Appendix A of House
Report 101-405 of the 101st Congress.

(h) MANAGEMENT PLAN.—

(1) IN GENERAL.—Not later than 3 years
after the date of the enactment of this Act,
the Secretary shall develop a comprehensive
management plan for the long-range protec-
tion and management of the Conservation
Area and the Wilderness and the lands de-
scribed in paragraph (2)(E).

(2) PURPOSES.—The management
shall—

(A) describe the appropriate uses and man-
agement of the Conservation Area and the
Wilderness;

(B) take into consideration any informa-
tion developed in studies of the land within
the Conservation Area or the Wilderness;

(C) provide for the continued management
of the utility corridor, Black Ridge Commu-
nications Site, and the Federal Aviation Ad-
ministration site as such for the land des-
ignated on the Map as utility corridor, Black
Ridge Communications Site, and the Federal
Aviation Administration site;

(D) take into consideration the historical
involvement of the local community in the
interpretation and protection of the re-
sources of the Conservation Area and the
Wilderness, as well as the Ruby Canyon/
Black Ridge Integrated Resource Manage-
ment Plan, dated March 1998, which was the
result of collaborative efforts on the part of
the Bureau of Land Management and the
local community; and

(E) include all public lands between the
boundary of the Conservation Area and the
edge of the Colorado River and, on such
lands, the Secretary shall allow only such
recreational or other uses as are consistent
with this Act.

(i) No BUFFER ZONES.—The Congress does
not intend for the establishment of the Con-
servation Area or the Wilderness to lead to
the creation of protective perimeters or buff-
er zones around the Conservation Area or the
Wilderness. The fact that there may be ac-
tivities or uses on lands outside the Con-
servation Area or the Wilderness that would
not be allowed in the Conservation Area or
the Wilderness shall not preclude such ac-
tivities or uses on such lands up to the
boundary of the Conservation Area or the

plan
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Wilderness consistent with other applicable
laws.

(j) ACQUISITION OF LAND.—

(1) IN GENERAL.—The Secretary may ac-
quire non-federally owned land within the
exterior boundaries of the Conservation Area
or the Wilderness only through purchase
from a willing seller, exchange, or donation.

(2) MANAGEMENT.—Land acquired under
paragraph (1) shall be managed as part of the
Conservation Area or the Wilderness, as the
case may be, in accordance with this Act.

(k) INTERPRETIVE FACILITIES OR SITES.—
The Secretary may establish minimal inter-
pretive facilities or sites in cooperation with
other public or private entities as the Sec-
retary considers appropriate. Any facilities
or sites shall be designed to protect the re-
sources referred to in section 2(b).

(1) WATER RIGHTS.—

(1) FINDINGS.—Congress finds that—

(A) the lands designated as wilderness by
this Act are located at the headwaters of the
streams and rivers on those lands, with few,
if any, actual or proposed water resource fa-
cilities located upstream from such lands
and few, if any, opportunities for diversion,
storage, or other uses of water occurring
outside such lands that would adversely af-
fect the wilderness or other values of such
lands;

(B) the lands designated as wilderness by
this Act generally are not suitable for use
for development of new water resource facili-
ties, or for the expansion of existing facili-
ties;

(C) it is possible to provide for proper man-
agement and protection of the wilderness
and other values of such lands in ways dif-
ferent from those utilized in other legisla-
tion designating as wilderness lands not
sharing the attributes of the lands des-
ignated as wilderness by this Act.

(2) STATUTORY CONSTRUCTION.—

(A) Nothing in this Act shall constitute or
be construed to constitute either an express
or implied reservation of any water or water
rights with respect to the lands designated
as a national conservation area or as wilder-
ness by this Act.

(B) Nothing in this Act shall affect any
conditional or absolute water rights in the
State of Colorado existing on the date of the
enactment of this Act.

(C) Nothing in this subsection shall be con-
strued as establishing a precedent with re-
gard to any future national conservation
area or wilderness designations.

(D) Nothing in this Act shall be construed
as limiting, altering, modifying, or amend-
ing any of the interstate compacts or equi-
table apportionment decrees that apportion
water among and between the State of Colo-
rado and other States.

(3) COLORADO WATER LAW.—The Secretary
shall follow the procedural and substantive
requirements of the law of the State of Colo-
rado in order to obtain and hold any new
water rights with respect to the Conserva-
tion Area and the Wilderness.

(4) NEW PROJECTS.—

(A) As used in this paragraph, the term
“‘water resource facility’’ means irrigation

and pumping facilities, reservoirs, water
conservation works, aqueducts, canals,
ditches, pipelines, wells, hydropower

projects, and transmission and other ancil-
lary facilities, and other water diversion,
storage, and carriage structures. Such term
does not include any such facilities related
to or used for the purpose of livestock graz-
ing.

(B) Except as otherwise provided by sec-
tion 6(g) or other provisions of this Act, on
and after the date of the enactment of this
Act, neither the President nor any other offi-
cer, employee, or agent of the United States
shall fund, assist, authorize, or issue a li-
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cense or permit for the development of any
new water resource facility within the wil-
derness area designated by this Act.

(C) Except as provided in this paragraph,
nothing in this Act shall be construed to af-
fect or limit the use, operation, mainte-
nance, repair, modification, or replacement
of water resource facilities in existence on
the date of the enactment of this Act within
the boundaries of the Wilderness.

(5) BOUNDARIES ALONG COLORADO RIVER.—
(A) Neither the Conservation Area nor the
Wilderness shall include any part of the Col-
orado River to the 100-year high water mark.

(B) Nothing in this Act shall affect the au-
thority that the Secretary may or may not
have to manage recreational uses on the Col-
orado River, except as such authority may
be affected by compliance with paragraph
(3). Nothing in this Act shall be construed to
affect the authority of the Secretary to man-
age the public lands between the boundary of
the Conservation Area and the edge of the
Colorado River.

(C) Subject to valid existing rights, all
lands owned by the Federal Government be-
tween the 100-year high water mark on each
shore of the Colorado River, as designated on
the Map from the line labeled ‘‘Line A’ on
the east to the boundary between the States
of Colorado and Utah on the west, are hereby
withdrawn from—

(i) all forms of entry, appropriation, or dis-
posal under the public land laws;

(ii) location, entry, and patent under the
mining laws; and

(iii) the operation of the mineral leasing,
mineral materials, and geothermal leasing
laws.

SEC. 7. MAPS AND LEGAL DESCRIPTIONS.

(a) IN GENERAL.—As soon as practicable
after the date of the enactment of this Act,
the Secretary shall submit to Congress a
copy of the Map and a legal description of
the Conservation Area and of the Wilderness.

(b) FORCE AND EFFECT.—The Map and legal
descriptions shall have the same force and
effect as if included in this Act, except that
the Secretary may correct clerical and typo-
graphical errors in the Map and the legal de-
scriptions.

(c) PUBLIC AVAILABILITY.—Copies of the
Map and the legal descriptions shall be on
file and available for public inspection in—

(1) the Office of the Director of the Bureau
of Land Management;

(2) the Grand Junction District Office of
the Bureau of Land Management in Colo-
rado;

(3) the appropriate office of the Bureau of
Land Management in Colorado, if the Grand
Junction District Office is not deemed the
appropriate office; and

(4) the appropriate office of the Bureau of
Land Management in Utah.

(d) MAP CONTROLLING.—Subject to section
6(1)(3), in the case of a discrepancy between
the Map and the descriptions, the Map shall
control.

SEC. 8. ADVISORY COUNCIL.

(a) ESTABLISHMENT.—Not later than 6
months after the date of the enactment of
this Act, the Secretary shall establish an ad-
visory council to be known as the ‘‘Colorado
Canyons National Conservation Area Advi-
sory Council’’.

(b) DuTY.—The Council shall advise the
Secretary with respect to preparation and
implementation of the management plan, in-
cluding budgetary matters, for the Conserva-
tion Area and the Wilderness.

(c) APPLICABLE LAW.—The Council shall be
subject to—

(1) the Federal Advisory Committee Act (b
U.S.C. App.); and

(2) the Federal Land Policy and Manage-
ment Act of 1976 (43 U.S.C. 1701 et seq.).
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(d) MEMBERS.—The Council shall consist of
10 members to be appointed by the Secretary
including, to the extent practicable:

(1) A member of or nominated by the Mesa
County Commission.

(2) A member nominated by the permittees
holding grazing allotments within the Con-
servation Area or the Wilderness.

(3) A member of or nominated by the
Northwest Resource Advisory Council.

(4) Seven members residing in, or within
reasonable proximity to, Mesa County, Colo-
rado, with recognized backgrounds reflect-
ing—

(A) the purposes for which the Conserva-
tion Area or Wilderness was established; and

(B) the interests of the stakeholders that
are affected by the planning and manage-
ment of the Conservation Area and the Wil-
derness.

SEC. 9. PUBLIC ACCESS.

(a) IN GENERAL.—The Secretary shall con-
tinue to allow private landowners reasonable
access to inholdings in the Conservation
Area and Wilderness.

(b) GLADE PARK.—The Secretary shall con-
tinue to allow public right of access, includ-
ing commercial vehicles, to Glade Park, Col-
orado, in accordance with the decision in
Board of County Commissioners of Mesa
County v. Watt (634 F. Supp. 1265 (D.Colo.;
May 2, 1986)).

By Mr. ROTH:

S. 2957. A bill to amend title XVIII of
the Social Security Act to preserve
coverage of drugs and biologicals under
part B of the medicare program; to the
Committee on Finance.

MEDICARE SELF-ADMINISTERED MEDICATIONS

ACT

Mr. ROTH. Mr. President, today I am
introducing a bill to address a serious
problem regarding Medicare’s treat-
ment of self-injectable drugs. Section
1862(s) of the Social Security Act de-
fines covered ‘‘medical and other
health services’” for purposes of cov-
erage under Medicare Part B. Included
in the definition are:

(2)(A) services and supplies (including
drugs and biologicals which cannot, as deter-
mined in accordance with regulations, be
self-administered) furnished as incident to a
physician’s professional service, of Kkinds
which are commonly furnished in physicians’
offices and are commonly either rendered
without charge or included in the physicians’
bills . . .

Regulations at 42 C.F.R. 410.29 pro-
vide further limitations on drugs and
biologicals, but they do not define the
phrase ‘‘cannot be self-administered.”
Individual Medicare carriers have re-
portedly applied different policies when
considering whether a drug or biologi-
cal can or cannot be self-administered.
Some carriers have based the deter-
mination on the typical means of ad-
ministration while others have as-
sessed the individual patient’s ability
to administer the drug.

On August 13, 1997, HCFA issued a
memorandum to Medicare carriers
which was intended to clarify program
policy. The memorandum stated that
the inability to self-administer is to be
based on the typical means of adminis-
tration of the drug, not on the indi-
vidual patient’s ability to administer
the drug. The memorandum stated
that: ““The individual patient’s mental
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or physical ability to administer any
drug is not a consideration for this pur-
pose.”’

As a result of this memorandum, cer-
tain patients, for example patients
with multiple sclerosis or some forms
of cancer, no longer had Medicare cov-
erage for certain drugs. However, im-
plementation of this policy directive
has been halted for FY2000. On Novem-
ber 29, 1999, the President signed into
law the Consolidated Appropriations
Act for 2000. Section 219 of General
Provisions in Title II, Department of
Health and Human Services contains a
provision relating to the memorandum.
The provision prohibits the use of any
funds to carry out the August 13, 1997,
transmittal or to promulgate any regu-
lation or other transmittal or policy
directive that has the effect of impos-
ing (or clarifying the imposition of) a
restriction on the coverage of
injectable drugs beyond those applied
on the day before issuance of the trans-
mittal.

The definition of covered services
continues to be of concern to policy-
makers. On March 23, 2000, the House
Commerce Committee, Subcommittee
on Health & Environment held a hear-
ing on this issue. I understand that
there was a very productive discussion
of other policy options during the ques-
tion and answer period. One witness,
Dr. Earl Steinberg of Johns Hopkins
University, suggested having the bene-
ficiary’s physician determine whether
a medication can or cannot be self-in-
jected. The bill I am introducing today
follows that expert advice and intro-
duces the judgment of the physician
into the decision process.

On May 17, 2000 I sent a letter to
HCFA Administrator DeParle, request-
ing her serious attention to this prob-
lem. I went further to ask her to pro-
pose an administrative remedy for the
inequity that existed. In her reply, she
stated that she was ‘‘very troubled by
the predicament of beneficiaries whose
drugs are not covered under the law.”
But it is clear from Administrator
DeParle’s letter, that without legisla-
tive authority there is only a limited
amount HCFA will do to address this
problem.

The bill T am introducing today al-
lows a Medicare beneficiary’s own phy-
sician to make the determination of
whether the beneficiary can or cannot
administer their medication. I would
ask for my colleagues’ support in this
legislation. This issue is of vital impor-
tance to some of our most gravely ill
Medicare beneficiaries. These bene-
ficiaries, many with advanced cases of
multiple sclerosis or cancer, deserve
our help and they deserve it today. I
ask consent that the full text be print-
ed in the RECORD.

There being no objection, the bill was
ordered to be printed in the RECORD, as
follows:

S. 2957

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,
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SECTION 1. SHORT TITLE.

This Act may be cited as the ‘‘Medicare
Self-Administered Medications Act of 2000,
SEC. 2. PRESERVATION OF COVERAGE OF DRUGS

AND BIOLOGICALS UNDER PART B
OF THE MEDICARE PROGRAM.

(a) IN GENERAL.—Section 1861(s)(2) of the
Social Security Act (42 U.S.C. 1395x(8)(2)) is
amended, in each of subparagraphs (A) and
(B), by striking ‘(including drugs and
biologicals which cannot, as determined in
accordance with regulations, be self-adminis-
tered)”’ and inserting ‘‘(including drugs and
biologicals for which the usual method of ad-
ministration of the form of drug or biologi-
cal is not patient self-administration or, in
the case of injectable drugs and biologicals,
for which the physician determines that self-
administration is not medically appro-
priate)’’.

(b) EFFECTIVE DATE.—The amendment
made by subsection (a) shall apply to drugs
and biologicals administered on or after Oc-
tober 1, 2000.

By Mr. SANTORUM:

S. 2958. A bill to establish a national
clearinghouse for youth entrepreneur-
ship education, and for other purposes;
to the Committee on Health, Edu-
cation, Labor, and Pensions.

YOUTH ENTREPRENEURSHIP CLEARINGHOUSE
AND CURRICULUM-BASED YOUTH ENTREPRE-
NEURSHIP
Mr. SANTORUM. Mr. President,

today I am introducing legislation to
empower at-risk youths and their com-
munities. My legislation would estab-
lish a national youth entrepreneurship
clearinghouse and permit curriculum-
based youth entrepreneurship edu-
cation as an allowable use of funds.
Only curriculum-based youth entrepre-
neurship programs that demonstrate
success in equipping disadvantaged
youth with applied math and other an-
alytical skills would be eligible for as-
sistance under this measure. Students
who participate in these programs
learn basic entrepreneurial skills and
gain a better understanding of the rela-
tionship between the subjects they
learn in their classrooms and the busi-
ness world. By teaching students prac-
tical skills needed to establish and
maintain thriving entrepreneurial
projects, the programs empower stu-
dents and prepare them for future en-
deavors as contributing members of
their communities. My legislation will
instill pride in at-risk youths by pro-
viding them with the opportunity to
improve their surroundings, while they
explore and learn about the many ca-
reer choices available to them in the
business world.

I am pleased that this measure was
included in the Elementary and Sec-
ondary Education Reauthorization bill
passed by the House of Representa-
tives, and it is my hope that we can fa-
cilitate its passage in the Senate and
move closer to providing significant
and meaningful initiatives for our chil-
dren in need.

By Mr. WYDEN:

S. 2960. A bill to provide for qualified
withdrawals from the Capital Con-
struction Fund (CCF) for fishermen
leaving the industry and for the roll-
over of Capital Construction Funds to
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individual retirement plans;
Committee on Finance.
THE CAPITAL CONSTRUCTION FUND REFORM ACT

Mr. WYDEN. Mr. President, I am
pleased today to introduce the Capital
Construction Fund Reform Act of 2000.

The Capital Construction Fund (CCF)
was originally created by the Merchant
Marine Act as a way to encourage the
construction and use of American-
owned vessels in U.S. waters. For fish-
ermen, the Capital Construction Fund
authorizes the accumulation of funds,
free from taxes, for the purpose of buy-
ing or refitting commercial fishing ves-
sels. The program has been a success in
promoting the domestic fishing indus-
try. However, the usefulness of the CCF
has not kept up with the times. Today
it is actually exacerbating the prob-
lems facing U.S. fisheries by forcing
fishermen to keep their money in fish-
ing vessels, rather than allowing them
to retire from fishing and pursue other
interests.

Our nation’s fisheries are collapsing.
Over the past year, fisheries in New
England, Alaska and the West Coast
have been officially declared disasters
by the Secretary of Commerce. Plainly
speaking, there are too many boats and
not enough fish. Along the West Coast,
a mere 200 of the 1400 boats currently
fishing could catch the entire allow-
able harvest of groundfish. That means
we could buyout 85 percent of the boats
and still not reduce capacity in our
fisheries. Since 1995, Congress has ap-
propriated $140 million to buy fishing
vessels and permits back from fisher-
men. Clearly, more needs to be done.
This legislation empowers the fisher-
man to make his own choices to stay
or leave the fishery with his own
money.

In these times when we ought to be
reducing the number of boats in our
fisheries, it does not make sense for
federal policy to encourage fishermen
to build more of them. Yet current law
prohibits fishermen from getting their
own money out of CCF accounts for
any purpose other than building boats.
If they do, they lose up to 70 percent of
their money in taxes and penalties.
When fishermen have already been hit
with increasingly severe harvest re-
strictions over the past few years, it is
just not fair to hold their own money
hostage.

That is why I'm introducing a bill
that makes it easier for fishermen to
withdraw their funds from the Capital
Construction Fund if they retire from
the fishery. My bill would allow fund
holders to roll their funds over into an
Individual Retirement Account (IRA)
or other retirement fund. It would also
allow them to use their own money to
participate in buyback programs. This
bill also eliminates the tax-penalty for
withdrawals for those folks wishing to
leave the industry.

Mr. President, this bill enjoys wide
support from a variety of organizations
with an interest in our nation’s fish-
eries. Environmental groups, trawlers,
small boat operators and processors

to the
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alike have expressed their enthusiasm
for this legislation. I urge my col-
leagues to support the swift adoption
of this bill so that our fisherman can
start making their own choices about
their businesses and lives.

I ask unanimous consent that my
statement and the bill be printed in the
RECORD.

There being no objection, the bill was
ordered to be printed in the RECORD, as
follows:

S. 2960

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. SHORT TITLE

The Act may be cited as ‘“The Capital Con-
struction Fund (CCF) Qualified Withdrawal
Act of 2000.

SECTION 2. EXPANSION OF PURPOSES OF THE
CAPITAL CONSTRUCTION FUND BY
AMENDING THE MERCHANT MARINE
ACT OF 1936

Section 607(a) of the Merchant Marine Act,
1936 (46 U.S.C. App. 1177(a)) is amended by
striking ‘‘of this section.”” and inserting ‘‘of
this section. Any agreement entered into
under this section may be modified for the
purpose of encouraging the sustainability of
the fisheries of the United States by making
the termination and withdrawal of a capital
construction fund account a qualified with-
drawal if done in exchange for the retire-
ment of the related commercial fishing ves-
sels and related commercial fishing per-
mits.”

SECTION 3. NEW QUALIFIED WITHDRAWALS

(a) AMENDMENTS TO MERCHANT MARINE ACT
OF 1936.—Section 607(f)(1) of the Merchant Ma-
rine Act of 1936 (46 U.S.C. App. 1177(f)(1)) is
amended:

(1) in subparagraph (B) by striking ‘‘vessel,
or’’ and inserting ‘‘vessel,”

(2) in subparagraph (C) by striking ‘‘ves-
sel.”” and inserting ‘‘vessel,”’

(3) by inserting after subparagraph (C) the
following new subparagraphs:

‘(D) the payment of an industry fee au-
thorized by the fishing capacity reduction
program, 16 U.S.C. 1861,

‘“(E) in the case of any such person or
shareholder for whose benefit such fund was
established, a rollover contribution (within
the meaning of section 408(d)(3) of the Inter-
nal Revenue Code of 1986) to such person’s in-
dividual retirement plan (as defined in sec-
tion 7701(a)(37) of such Code), or

‘“(F) (i) for the payment to a corporation or
person terminating a capital construction
fund and retiring related commercial fishing
vessels and permits.

(ii) The Secretary by regulation shall es-
tablish procedures to ensure that any person
making a qualified withdrawal authorized by
(F)(1) retires the related commercial use of
fishing vessels and commercial fishery per-
mits.”

(b) AMENDMENTS TO INTERNAL REVENUE
CODE OF 1986.—Section 7518(e)(1) of the Inter-
nal Revenue Code of 1986 (relating to pur-
poses of qualified withdrawals) is amended
by inserting after subparagraph (C) the fol-
lowing new subparagraphs:

‘(D) the payment of an industry fee au-
thorized by the fishing capacity reduction
program, 16 U.S.C. 1861.

‘(E) in the case of any such person or
shareholder for whose benefit such fund was
established, a rollover contribution (within
the meaning of section 408(d)(3) of the Inter-
nal Revenue Code of 1986) to such person’s in-
dividual retirement plan (as defined in sec-
tion 7701(a)(37) of such Code), or

“(F)(@) for the payment to a corporation or
person terminating a capital construction
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fund and retiring related commercial fishing
vessels and permits.

(ii) The Secretary by regulation shall es-
tablish procedures to ensure that any person
making a qualified withdrawal authorized by
(F)(1) retires the related commercial use of
fishing vessels and commercial fishery per-
mits.”

By Mr.
shire:

S. 2962. A bill to amend the Clean Air
Act to address problems concerning
methyl tertiary butyl ether, and for
other purposes; to the Committee on
Environment and Public Works.

THE FEDERAL REFORMULATED FUELS ACT OF

2000

Mr. SMITH of New Hampshire. Mr.
President, today I have introduced leg-
islation, S. 2962, which I believe will
deal once and for all with the MTBE
problem that is facing us all across
America, specifically New England. In
the Northeast, as well as California and
other areas of the country, we are be-
ginning to see evidence of MTBE in
ground water. This is a serious envi-
ronmental problem that must be ad-
dressed. It is certainly a problem in
New Hampshire.

I rise today to speak for my constitu-
ents in New Hampshire who are now
having their wells, several a week by
the way, being contaminated by MTBE.
This is my home State. This is a seri-
ous problem there. I am here to offer
this legislation to help my constitu-
ents in New Hampshire get relief from
MTBE, which is a pollutant in their
wells. But I am also here to speak for
all Americans across the country who
have MTBE in their wells, whether
they be in California or New Hamp-
shire.

MTBE has done more damage to our
drinking water than we would care to
know. MTBE has been a component of
our fuel supply for over two decades. In
1990, we amended the Clean Air Act to
include a clean gasoline program. Un-
fortunately, we did not look at the
science that was probably more evident
than not. Because we did not look at
that science, we have now created an-
other environmental problem of a huge
magnitude, which is probably going to
cost billions of dollars to clean up. If
there is a moral here, or lesson, it
should be: Use good science. Look care-
fully before you leap into some of these
environmental dilemmas.

That program in the 1990 Clean Air
Act amendment mandated use of 2 per-
cent oxygen in the gas, by weight. In
other words, 2 percent of the weight of
a gallon of gasoline should be oxygen.
That was put in the fuel.

MTBE was one of two options that
could be used. The problem with MTBE
is that it has this ability to migrate
through the ground very quickly and
then into the water table. What is
MTBE? It is an ether, and in the event
of a leak or gas spill, the MTBE will
separate from the gas and migrate
through the ground very quickly. The
real problem starts when MTBE finds
its way into the ground water, which it
frequently does.

SMITH of New Hamp-
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Several States have had gasoline
leaks, or spills, that led to the closure
of wells because of MTBE. It smells. It
tastes horrible. It is not the kind of
thing you want to see come out of your
shower or your faucet when you are
ready to use your water. This is a seri-
ous problem. Some have made light of
it, frankly, in this body, in the sense
that maybe it is not such a serious
problem and maybe we should look at
some other alternatives other than
banning it. But we need to ban MTBE.
The legislation I am introducing today
will do that. It does it in a responsible
manner, which I will explain.

Several States have had these leaks
or spills, as I said. So this bill will ad-
dress the problems associated with
MTBE, but—and this is a very impor-
tant point—will not reduce any of the
environmental benefits of the clean air
program. That cannot be said with
every option that has been presented
on this issue. Again, we can ban MTBE,
but we will not reduce any environ-
mental benefit that the MTBE has
brought to clean the air and that is im-
portant.

Briefly, this bill will allow the Gov-
ernor of any State to waive the gaso-
line oxygen requirement of the Clean
Air Act—waive it. But it will preserve
the environmental benefits. It will also
grant the State and the Federal Gov-
ernment authority to ban MTBE. It au-
thorizes an additional $200 million out
of the Leaking Underground Storage
Tank Fund to clean up MTBE where
these wells have been contaminated be-
cause of these leaking tanks. In other
words, if we could repair those leaking
tanks, we are going to cut back on the
amount of problems we are going to
have in the future. So it is important
we have this as part of the legislation
to get the money there to fix these
tanks, to cut back on the amount of
MTBE that gets into the ground water.
If it does not leak out of the tank, the
gasoline tank, it will not get into the
ground water. But it is leaking out of
tanks and we have to fix it.

The bill also authorizes an extensive
study of numerous environmental con-
sequences of our current fuel use. It
was my hope to have marked up and
sent to the floor from the Environment
and Public Works Committee, which I
chair, a bill this past week. In fact, it
was our goal to do it yesterday, but we
could not get the parties together who
I needed to make this bill a reality, in
the sense that it would pass. We could
have introduced a bill, could have
marked a bill, perhaps, but it would
not have passed because we would not
have the support. This problem is too
serious to play politics.

MTBE is a pollutant in our wells. We
need to get it out. We have to have leg-
islation to do it and it has to pass.
There is no point introducing a bill
that will not pass. There are people
who are dug in on all sides of this issue
for various reasons. But the point is,
we need to compromise. We all cannot
get what we want, but the end result
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must be that we get MTBE out of our
ground water. That is the bottom line.

So I agreed, reluctantly, but I agreed,
in the interests of working together
with my colleagues, to hold off until
September in order to resolve the few
remaining issues, but I intend to hold
that markup in September. In fact, the
specific date is September 7. In that
legislation that we mark up, we will
ban MTBE.

The issues that are in this legislation
include the treatment of ethanol. I am
pleased with the recent progress we
have made on this. But there is a seri-
ous problem that we have to deal with,
those who advocate more ethanol in
fuel. I expect these issues to be re-
solved. We are working behind the
scenes very hard to resolve these issues
before the September 7 markup. It will
give the staff something to do during
the August recess. I know they will
work out the details. But I thank the
many Senators on both sides of the
aisle I have been working with very
closely to resolve these issues. This is
a tough, tough issue, and it is hard to
get agreement. Everybody is not going
to get what they want, but the bottom
line is, we have to get MTBE out of the
water.

Let me address the ethanol issue for
a moment. Some weeks ago I cir-
culated a draft that included a clean
alternative fuels program. This is a
very complex issue. What are alter-
native fuels? It could be premium gaso-
line. It could be natural gas. It could be
electricity. It could be fuel cells. It
could be ethanol. But if you say ‘‘re-
newable fuels,” then you are talking
for the most part only ethanol. So
when we are talking alternative fuels,
what alternatives do we have to MTBE
that would help us meet these require-
ments in the Clean Air Act? This has
proven to be a good step toward ad-
dressing the ethanol question.

The program will also enhance the
development of cleaner and more effi-
cient cars which will help with the
Clean Air Act issues as well. There has
been growing support for this alter-
native fuels approach since the time we
first brought this up. We do not want
to create more MTBE problems. We do
not want to create dirtier air by elimi-
nating MTBE because we created dirty
water by putting MTBESs in gasoline.

So last week in an effort, again, to
reach out, I received a Iletter sup-
porting that approach from 32 States
represented by air quality planners in
the northeastern States and the Gov-
ernors’ Ethanol Coalition. So for the
first time we now have ethanol, and
the Northeast, you have specific prob-
lems here with the MTBE issue, talk-
ing, working together, and, as we said,
from this letter of support from 32
States, they support this approach.

We have not dotted every ‘i’ and
crossed every ‘‘t” yet, but in concept
they support the approach.

The bill T am offering today, while
that bill does not include the exact lan-
guage they are talking about in that
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letter—and I want to make that clear—
it is a bridge. It is a bridge from where
my legislation is to where they are. Ac-
tually, simultaneously to the bill I
have introduced, I have also offered an
amendment No. 4026, which crosses
that bridge. I have introduced what I
would like to have, what I believe is
the most cost-effective method to deal
with this problem, but I recognize that
even though it is the least costly, it
does not have the amount of support I
need to pass it. So I have offered an-
other amendment to my own bill,
which is my way of saying: OK, you of-
fered me the bridge. I am willing to
walk across it and meet you at least
halfway.

I will describe this bill in a little
more detail first. This is a complex
issue. The Environmental and Public
Works Committee has been struggling
with this, certainly in the last 7 or 8
months I have been chairman of the
committee, and I am sure they were
struggling with it many months before
that. I have tried to craft a solution
that is direct and balanced. I believe I
have accomplished that. That is my
goal. It is not to ramrod anything
through to make anybody angry. It is a
legitimate attempt to get a consensus
to deal with a serious environmental
problem, not to deal with everybody’s
own opinions.

If anybody comes to the table and
says: If I do not get this, I will leave
the table—I tell the people who say
that: Don’t bother coming to the table;
you are wasting my time and yours. If
you want to, talk, compromise, and
reach a rational conclusion. I am will-
ing to talk, and Senators on all sides of
this have done just that. We have
talked to many industry folks and en-
vironmental people as well on this very
issue.

The bill waives the oxygen mandate.
The Reformulated Gasoline Program,
or RFG, requires at least 2 percent of
gasoline by weight to be oxygen. MTBE
and ethanol are the principal additives
that help satisfy this mandate. It is
ethanol or MTBE. They will bring us to
that 2 percent oxygenate requirement.
Because MTBE is rarely used outside
the Reformulated Gas Program, a sen-
sible starting point was to allow each
State, if they wish, to waive the oxy-
gen requirement.

What about the so-called environ-
mental backsliding; in other words,
slipping back and allowing more dirty
air? There is concern that if the Gov-
ernors waive this mandate that this
will affect the environmental benefit—
clean air—of the Reformulated Gas
Program.

Let me be very clear: My bill ensures
there will be no environmental back-
sliding. We are not walking away from
the requirements of the Clean Air Act.
If this bill is adopted, the environ-
ment—at least the air—will not know
the difference. There will be no nega-
tive impact on the air, and the water
will be cleaner.

Phaseout of MTBE: Eliminating the 2
percent oxygen mandate alone does not



S7852

mean the elimination of MTBE. MTBE
is an effective octane booster, and re-
finers still may want to use it. Since
only a very small amount of MTBE will
cause a tremendous amount of damage,
it is important to consider the fate of
MTBE.

This bill will give the EPA Adminis-
trator the authority to ban it imme-
diately. If EPA does not do so in 4
years, then this bill will, by law, ban
MTBE. The EPA has 4 years to ban it.
If they do not, the bill will.

EPA could, however, overturn the
ban if it deemed it was not necessary
to protect air quality, water quality, or
human health. If it gets to the point
that it is not a problem, then EPA does
not have to ban it. Notwithstanding
EPA’s decision, the bill gives the
States the authority to ban the addi-
tive.

Since there is already massive con-
tamination caused by MTBE, this bill
will authorize, as I said, $200 million to
be given to the States from the Leak-
ing Underground Storage Tank Pro-
gram for the purpose of cleaning up
MTBE-caused contamination.

Since a Federal mandate caused this
pollution—remember that a Federal
mandate caused this pollution. This is
not the fault of the oil companies. It is
not the fault of the MTBE producers.
They did what they were asked to do.
They produced this additive to clean up
the air. Since a Federal mandate
caused the pollution, it would be irre-
sponsible for the Federal Government
not to bear some of the financial bur-
den associated with the cleanup. Unfor-
tunately, that is the case.

I do not like to spend taxpayers’ dol-
lars, but this was a mandate, and be-
cause of that mandate, we have a prob-
lem.

It is also important to point out that
although it is not part of my legisla-
tion, it is reasonable to think of some
way of perhaps trying to work with the
MTBE producers to help them through
this transition if, in fact, MTBE is
banned. I certainly am willing to work
with them to come up with some solu-
tion, some help in terms of their move-
ment from one industry to another, or
whatever the case may be.

Finally, the bill authorizes a com-
prehensive study of the environmental
consequences of our current fuel sup-
ply. In order to be better informed to
make future environmental decisions
regarding fuel policy, the bill directs
EPA to undertake a study of our motor
fuel.

I will talk a little bit about the cost,
a very important point.

Lately, we have heard a great deal
about gasoline prices, certainly fuel oil
prices, as well, in New England. These
concerns underscore the question of
the costs associated with limiting
MTBE use.

MTBE, like it or not, is clean, it is
cheap, and it helps to clean up our air.
Placing it in our fuel supply and keep-
ing the fuel supply clean will have a
cost. We have to replace it. We cannot
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backslide. We do not want to dirty the
air while we take MTBE out.

It is my belief the Senate is not pre-
pared to reduce our clean air standards
or allow for the continued contamina-
tion of our drinking water.

We have two issues: Contaminated
drinking water and do we backslide off
the clean air provision. I believe my
colleagues in the Senate are willing to
work with me to clean up the water to
get the MTBE out of our wells and to
preserve the integrity of the Clean Air
Act and not backslide or move back
from the cleaner air we have accom-
plished by using MTBE.

The question, though, becomes: What
is the most effective and cost friendly
option for achieving this goal? I have a
chart which will help illustrate the op-
tions. Each one of these options—the
red line, yellow line, green line, and
the blue line—bans MTBE, but it is a
little more complicated than that.

One option is simply the elimination
of MTBE with no other changes in the
law. That is the red line. These show
costs. This is the highest cost option
because it is about an 8-cent increase
in gas prices per gallon. This is a ban of
MTBE, and it replaces it with ethanol
in the Reformulated Gas Program. One
might think: That is fine, it is ethanol,
produced by corn, a nice natural prod-
uct; what is wrong with that? Let’s do
it.

The problem is, in areas in the
Northeast, such as New Hampshire, and
in other States such as Texas, these
States would have to use ethanol to
meet that oxygenate requirement be-
cause there is no other option. In order
to meet the 2-percent oxygenate re-
quirement if MTBE is removed, they
have to use ethanol.

One may say: What is wrong with
that? Ethanol makes gas evaporate
more quickly and those fumes would
add to smog and haze in New England
and it would be serious. Obviously,
California would have the same prob-
lem.

Refiners would have to make gas less
evaporative and thereby increasing the
cost. In other words, they would have
to do something to deal with that rapid
evaporation and it would cost more to
do that. This is not an option for New
England nor California nor any other
State that has this particular problem.

If we are going to be responsible,
then we should work with our col-
leagues who have these problems. I
happen to have that problem because 1
am from New Hampshire, and as the
chairman of the committee, I need to
work with all regions of the country to
get a compromise that is acceptable to
everybody so that we do not have more
environmental problems in New Eng-
land or California or some other place
by simply banning MTBE and letting
ethanol take over. Some want that.

Obviously, the ethanol producers
would love it, but that does not help
us. We do not want to create more
problems. That is not a responsible ap-
proach, I say with all due respect.
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The next line is the orange line in
terms of cost.

That is the Clinton administration’s
position. That represents the cost of
eliminating the oxygen mandate, but
replacing it with a national ethanol
mandate. You have no other alter-
native other than ethanol.

The cost of mandating a threefold in-
crease in ethanol sales is very expen-
sive. So the options represented by the
orange line shown on the chart cost
less than what is shown with the red
line because it does not mandate that
the reformulated gas contain ethanol.
It does not mandate it, but that is
what is going to happen. But, shown
with this orange line on the chart, it
simply mandates the total ethanol
market. So you are mandating the
market here, and that is no good. That
does not work. Unlike what is shown
with the red line, there would be no re-
gional constraint. It would not be ac-
ceptable.

Now, what is shown on the chart with
the blue line is legislation that I am in-
troducing today, without the amend-
ment initially. In my view, that is the
cheapest and most responsible way to
deal with this problem. However, for
reasons which I respect—I might not
agree with them, but I respect them—
it does not have enough support, ei-
ther, to pass the Senate. I recognize
that, but I want everybody to know
where I am coming from.

I believe we should use the cheapest
alternative that gets the job done.
That is my view. But I understand, as
I said before, I am willing to build that
bridge to go from what is shown with
the blue line to what is shown with the
green line. I will not go to what is
shown with the orange or red lines, but
I am willing to go from what is shown
with the blue line to what is shown
with the green line.

As I have said, what is shown with
the blue line is the bill I have intro-
duced. That bill will cost more to make
clean gas without MTBE, but because
we place the fewest requirements on
the refiners on how to achieve that
clean gas, this bill would cost the econ-
omy less than all other options. It is
very important for me to repeat that.
We place the fewest requirements on
the refiners on how to achieve the
clean gas. We want clean gas achieved.
That is the goal. This bill would cost
the economy less than all of those
other options.

While my bill addresses all of the
concerns with MTBE, I am also sen-
sitive to the concerns of the Senators
who understand that this bill might
have an impact on ethanol. So in order
to address these concerns, I have pre-
pared an amendment to my own legis-
lation, amendment No. 4026, which I
have already sent to the desk.

This amendment seeks to address the
concerns over ethanol that Members
have. I am hoping that over the course
of the next 30 days we will be able to
build this bridge from what is shown by
the blue line to what is shown by the
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green line, to get to what I think is an
acceptable and responsible approach.

I indicated earlier there is a lot of in-
terest. Thirty-two States have ex-
pressed interest in this, in my letter.
This amendment seeks to address the
concerns of the ethanol industry by es-
tablishing a segment of the fuel mar-
ket that must be comprised of either
ethanol or fuel wused to power
superclean vehicles.

About 10 days ago, I had the oppor-
tunity to ride in a fuel-celled bus. It
had hydrogen cells. I had never experi-
enced anything like it: No fumes, no
smell, very little sound, and no pollut-
ants whatsoever. I road several miles
in it.

The current occupant of the Chair,
the Senator from Utah, Senator BEN-
NETT, drives a hybrid car which is part
electric, part gas. You see, we are mov-
ing in the right direction. Hybrid cars,
fuel cells—they are the future. The
more we do that, the less we need of
any type of gasoline, whether it is eth-
anol or just oil based. It does not mat-
ter.

The point is, we are moving in the
right direction. That is what we want
to encourage. This bill will establish a
segment of the fuel market that must
be comprised of either ethanol or fuel
used to power those clean vehicles. We
do not want to stop them from having
that option.

If we just go with the renewables
that the administration wants, all they
can use is ethanol. What we want them
to do is use ethanol, if they wish, but
to use hybrid cars if they wish. Encour-
age that, encourage fuel cells, what-
ever, or premium gas, but let the mar-
ket deal with it.

So there are a lot of exciting things
happening. This amendment is going to
create competition. There is nothing
wrong with competition, good old com-
petition. You pick winners and losers—
no guarantees—with competition be-
tween the ethanol industry and the
clean vehicle market. So why mandate
ethanol and exclude clean vehicles? It
does not make any sense.

So the estimated cost of this ap-
proach is represented by the green line
on the chart. This is a very good ap-
proach that I believe is a compromise
that gets us there. It costs us a little
more, but it gets us there. Because we
can’t get there with what is rep-
resented by the blue line, I am willing
to go here, with what is represented by
the green line.

Mr. President, I know my time is
pretty close to expiring, I am sure.

To those who will ask, why does this
have to be so complicated, I did not
create the issue. I have spent the last 6
months trying to understand it and
learn about it. I think I am getting
there, with a lot of help. It is a com-
plex issue, with many competing inter-
ests. That is the thing. But a simple
ban of MTBE does not get everybody
there—all the regions of the country. It
does not get it done.

So a simple ban of MTBE makes gas
more expensive and air more dirty. It
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is not acceptable. We cannot do that. A
stand-alone mandate of ethanol does
not get you there, either. Smog con-
cerns, cost concerns—particularly in
New Hampshire, and other areas of the
Northeast, as well as California—that
does not get you there.

Simply eliminating the reformulated
gas mandate does not work, either.
That is another option. MTBE would
continue to be used and the potential
adverse impact on ethanol would be
there.

I am committed, I say to my col-
leagues, to a solution that, one, cleans
up our Nation’s drinking water, and,
two, preserves the environmental bene-
fits of the reformulated gasoline pro-
gram, which is the most cost-effective
option for the whole Nation. And that
is shown right there with the green
line. That is the one we can get it done
with. I wish it were here with what is
depicted with the blue line, but this
will get us there with what is depicted
with the green line; and we will do it.

So I am convinced this is the right
approach. I look forward to working
with my colleagues. This is an honest
attempt to sit down with everybody
and get to a resolution, because to con-
tinue to argue about this and debate
this, while more and more wells every
day get polluted with MTBE, is irre-
sponsible. It is totally irresponsible.

We should not be talking about some-
body’s profit at the expense of some-
body’s well being polluted. Let’s com-
promise. We will work with you. You
can make some profit, but you are not
going to make so much profit that we
have to stand around and have our
wells polluted. That is simply wrong. It
is unacceptable. It is irresponsible. I
am not going to stand for it. I don’t
think anybody would who had these
kinds of problems. It is irresponsible.
So we are going to work together.

I am very encouraged by the folks,
especially the ethanol Senators, who I
have talked with, and their staffs. We
have talked to folks in the oil industry.
They are not real thrilled about some
of this, but, again, this is a solution
that we must find. We cannot continue
to say we will talk about it next week
or we will deal with it in conference or
we will deal with it next year. We need
to deal with it now. This is a respon-
sible effort to do that.

So, again, I look forward to working
with my colleagues, and I look forward
to that markup on September 7. I in-
tend to be ready for it, and to send that
bill out of the EPW Committee and on
to the calendar in the Senate.

Mr. President, I ask unanimous con-
sent that the bill be printed in the
RECORD.

There being no objection, the bill was
ordered to be printed in the RECORD, as
follows:

S. 2962

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. SHORT TITLE.

This Act may be cited as the ‘‘Federal Re-

formulated Fuels Act of 2000°".
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SEC. 2. WAIVER OF OXYGEN CONTENT REQUIRE-
MENT FOR REFORMULATED GASO-
LINE.

Section 211(k)(1) of the Clean Air Act (42
U.S.C. 7545(k)(1)) is amended—

(1) by striking “Within 1 year after the en-
actment of the Clean Air Act Amendments of
1990,” and inserting the following:

‘“‘(A) IN GENERAL.—Not later than Novem-
ber 15, 1991,”’; and

(2) by adding at the end the following:

“(B) WAIVER OF OXYGEN CONTENT REQUIRE-
MENT.—

‘(i) AUTHORITY OF THE GOVERNOR.—

“(I) IN GENERAL.—Notwithstanding any
other provision of this subsection, a Gov-
ernor of a State, upon notification by the
Governor to the Administrator during the 90-
day period beginning on the date of enact-
ment of this subparagraph, may waive the
application of paragraphs (2)(B) and (3)(A)(V)
to gasoline sold or dispensed in the State.

‘(IT) OPT-IN AREAS.—A Governor of a State
that submits an application under paragraph
(6) may, as part of that application, waive
the application of paragraphs (2)(B) and
(3)(A)(v) to gasoline sold or dispensed in the
State.

¢(ii) TREATMENT AS REFORMULATED GASO-
LINE.—In the case of a State for which the
Governor invokes the waiver described in
clause (i), gasoline that complies with all
provisions of this subsection other than
paragraphs (2)(B) and (3)(A)(v) shall be con-
sidered to be reformulated gasoline for the
purposes of this subsection.

*‘(iii) EFFECTIVE DATE OF WAIVER.—A waiv-
er under clause (i) shall take effect on the
earlier of—

‘“(I) the date on which the performance
standard under subparagraph (C) takes ef-
fect; or

‘“(IT) the date that is 270 days after the date
of enactment of this subparagraph.

¢(C) MAINTENANCE OF TOXIC AIR POLLUTANT
EMISSION REDUCTIONS.—

‘(i) IN GENERAL.—As soon as practicable
after the date of enactment of this subpara-
graph, the Administrator shall—

‘“(ID) promulgate regulations consistent
with subparagraph (A) and paragraph
(3)(B)(ii) to ensure that reductions of toxic
air pollutant emissions achieved under the
reformulated gasoline program under this
section before the date of enactment of this
subparagraph are maintained in States for
which the Governor waives the oxygenate re-
quirement under subparagraph (B)(i); or

‘“(II) determine that the requirement de-
scribed in clause (iv)—

‘‘(aa) is consistent with the bases for a per-
formance standard described in clause (ii);
and

‘“(bb) shall be deemed to be the perform-
ance standard under clause (ii) and shall be
applied in accordance with clause (iii).

‘“(ii) PERFORMANCE STANDARD.—The Ad-
ministrator, in regulations promulgated
under clause (i)(I), shall establish an annual
average performance standard based on—

‘() compliance survey data;

“(IT) the annual aggregate reductions in
emissions of toxic air pollutants achieved
under the reformulated gasoline program
during calendar years 1998 and 1999, deter-
mined on the basis of the volume of reformu-
lated gasoline containing methyl tertiary
butyl ether that is sold throughout the
United States; and

‘(ITII) such other information as the Ad-
ministrator determines to be appropriate.

*“(iii) APPLICABILITY.—

‘(D) IN GENERAL.—The performance stand-
ard under clause (ii) shall be applied on an
annual average refinery-by-refinery basis to
all reformulated gasoline that is sold or in-
troduced into commerce by the refinery in a
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State for which the Governor waives the ox-
ygenate requirement under subparagraph
B)@).

“(II) MORE STRINGENT REQUIREMENTS.—The
performance standard under clause (ii) shall
not apply to the extent that any require-
ment under section 202(1) is more stringent
than the performance standard.

‘“(IITI) STATE STANDARDS.—The performance
standard under clause (ii) shall not apply in
any State that has received a waiver under
section 209(b).

‘“(IV) CREDIT PROGRAM.—The Adminis-
trator shall provide for the granting of cred-
its for exceeding the performance standard
under clause (ii) in the same manner as pro-
vided in paragraph (7).

“(iv) STATUTORY PERFORMANCE
ARD.—

‘“(I) IN GENERAL.—Subject to subclause
(I1I), if the regulations under clause (i)(I)
have not been promulgated by the date that
is 270 days after the date of enactment of
this subparagraph, the requirement de-
scribed in subclause (II) shall be deemed to
be the performance standard under clause
(ii) and shall be applied in accordance with
clause (iii).

¢(II) TOXIC AIR POLLUTANT EMISSIONS.—The
aggregate emissions of toxic air pollutants
from baseline vehicles when using reformu-
lated gasoline shall be 27.5 percent below the
aggregate emissions of toxic air pollutants
from baseline vehicles when using baseline
gasoline.

‘(III) SUBSEQUENT REGULATIONS.—The Ad-
ministrator may modify the performance
standard established under subclause (I)
through promulgation of regulations under
clause (i)(1).”.

SEC. 3. SALE OF GASOLINE CONTAINING MTBE.

Section 211(c) of the Clean Air Act (42
U.S.C. 7545(c)) is amended—

(1) in paragraph (1)(A)—

(A) by inserting ‘‘fuel or fuel additive or”’
after ‘“‘Administrator any’’; and

(B) by striking ‘‘air pollution which’ and
inserting ‘‘air pollution, or water pollution,
that’’;

(2) in paragraph (4)(B), by inserting ‘‘or
water quality protection,” after ‘‘emission
control,”’; and

(3) by adding at the end the following:

¢“(5) DETERMINATION BY THE ADMINISTRATOR
WHETHER TO BAN USE OF MTBE.—

‘““(A) IN GENERAL.—Not later than 4 years
after the date of enactment of this para-
graph, the Administrator shall ban use of
methyl tertiary butyl ether in gasoline un-
less the Administrator determines that the
use of methyl tertiary butyl ether in accord-
ance with paragraph (6) poses no substantial
risk to water quality, air quality, or human
health.

‘“(B) REGULATIONS CONCERNING PHASE-
oUT.—The Administrator may establish by
regulation a schedule to phase out the use of
methyl tertiary butyl ether in gasoline dur-
ing the period preceding the effective date of
the ban under subparagraph (A).

¢“(6) LIMITATIONS ON SALE OF GASOLINE CON-
TAINING MTBE.—

‘“(A) IN GENERAL.—Subject to subparagraph
(B), if the Administrator makes the deter-
mination described in paragraph (5), for the
fourth full calendar year that begins after
the date of enactment of this paragraph and
each calendar year thereafter—

‘(i) the quantity of gasoline sold or intro-
duced into commerce during the calendar
year by a refiner, blender, or importer of gas-
oline shall contain on average not more than
1 percent by volume methyl tertiary butyl
ether; and

‘“(ii) no person shall sell or introduce into
commerce any gasoline that contains more
than a specified percentage by volume meth-
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vyl tertiary butyl ether, as determined by the
Administrator by regulation.

“(B) REGULATIONS CONCERNING TRADING.—

‘(i) IN GENERAL.—The Administrator may
promulgate regulations that provide for the
granting of an appropriate amount of credits
to a person that refines, blends, or imports,
and certifies to the Administrator, gasoline
or a slate of gasoline that has a methyl ter-
tiary butyl ether content that is less than
the maximum methyl tertiary butyl ether
content specified in subparagraph (A)(i).

‘‘(ii) USE OF CREDITS.—The regulations pro-
mulgated under clause (i) shall provide that
a person that is granted credits may use the
credits, or transfer all or a portion of the
credits to another person, for the purpose of
complying with the maximum methyl ter-
tiary butyl ether content requirement speci-
fied in subparagraph (A)(i).

“(iii) MAXIMUM ANNUAL LIMITATION.—The
regulations promulgated under clause (i)
shall ensure that the total quantity of gaso-
line sold or introduced into commerce during
any calendar year by all refiners, blenders,
or importers contains on average not more
than 1 percent by volume methyl tertiary
butyl ether.

¢(C) TEMPORARY WAIVER OF LIMITATIONS.—

‘(i) IN GENERAL.—If the Administrator, in
consultation with the Secretary of Energy,
finds, on the Administrator’s own motion or
on petition of any person, that there is an in-
sufficient domestic capacity to produce or
import gasoline, the Administrator may, in
accordance with section 307, temporarily
waive the limitations imposed under sub-
paragraph (A).

“‘(ii) DURATION OF REDUCTION.—

‘() IN GENERAL.—A waiver under clause (i)
shall remain in effect for a period of 15 days
unless the Administrator, in consultation
with the Secretary of Energy, finds, before
the end of that period, that there is suffi-
cient domestic capacity to produce or import
gasoline.

‘“(II) EXTENSION.—Upon the expiration of
the 15-day period under subclause (I), the
waiver may be extended for an additional 15-
day period in accordance with clause (i).

‘‘(iii) DEADLINE FOR ACTION ON PETITIONS.—
The Administrator shall act on any petition
submitted under clause (i) within 7 days
after the date of receipt of the petition.

““(iv) INAPPLICABILITY OF CERTAIN REQUIRE-
MENTS.—Section 307(d) of this Act and sec-
tions 5563 through 557 of title 5, United States
Code, shall not apply to any action on a peti-
tion submitted under clause (i).

‘“(v) STATE AUTHORITY.—At the option of a
State, a waiver under clause (i) shall not
apply to any area with respect to which the
State has exercised authority under any
other provision of law (including subpara-
graph (D)) to limit the sale or use of methyl
tertiary butyl ether.

‘(D) STATE PETITIONS TO ELIMINATE USE OF
MTBE.—

‘(i) IN GENERAL.—A State may submit to
the Administrator a petition requesting au-
thority to eliminate the use of methyl ter-
tiary butyl ether in gasoline sold or intro-
duced into commerce in the State in order to
protect air quality, water quality, or human
health.

‘‘(ii) DEADLINE FOR ACTION ON PETITIONS.—
The Administrator shall grant or deny any
petition submitted under clause (i) within
180 days after the date of receipt of the peti-
tion.”.

SEC. 4. CONVENTIONAL GASOLINE.

(a) IN GENERAL.—Section 211(k)(1) of the
Clean Air Act (42 U.S.C. 7545(k)(1)) (as
amended by section 2) is amended by adding
at the end the following:

(D) CONVENTIONAL GASOLINE.—

‘(i) IN GENERAL.—Not later than October 1,
2007—
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“(I) the Administrator shall determine
whether the use of conventional gasoline
during the period of calendar years 2005 and
2006 resulted in a greater volume of emis-
sions of criteria air pollutants listed under
section 108, and precursors of those pollut-
ants, determined on the basis of a weighted
average of those pollutants and precursors,
than the volume of such emissions during
the period of calendar years 1998 and 1999;
and

“(IT) if the Administrator determines that
a significant increase in emissions occurred,
the Administrator shall promulgate such
regulations concerning the use of conven-
tional gasoline as are appropriate to elimi-
nate that increase.

‘“(ii) APPLICABILITY TO CERTAIN STATES.—
The Administrator shall make the deter-
mination under clause (i)(I) without regard
to, and the regulations promulgated under
clause (i)(IT) shall not apply to, any State
that has received a waiver under section
209(b).”.

(b) ELIMINATION OF ETHANOL WAIVER.—Sec-
tion 211(h) of the Clean Air Act (42 U.S.C.
7545(h)) is amended—

(1) by striking paragraph (4); and

(2) by redesignating paragraph (5) as para-
graph (4).

SEC. 5. PUBLIC HEALTH AND ENVIRONMENTAL
IMPACTS OF FUELS AND FUEL ADDI-
TIVES.

Section 211(b)(2) of the Clean Air Act (42
U.S.C. 7545(b)(2)) is amended—

(1) by striking ‘“‘may also’” and inserting
‘‘shall, on a regular basis,’’; and

(2) by striking subparagraph (A) and in-
serting the following:

““(A) to conduct tests to determine poten-
tial public health and environmental effects
of the fuel or additive (including carcino-
genic, teratogenic, or mutagenic effects);
and”.

SEC. 6. COMPREHENSIVE FUEL STUDY.

Section 211 of the Clean Air Act (42 U.S.C.
7545) is amended—

(1) by redesignating subsection (o) as sub-
section (p); and

(2) by inserting after subsection (n) the fol-
lowing:

‘‘(0) COMPREHENSIVE FUEL STUDY.—

‘(1) IN GENERAL.—Not later than 5 years
after the date of enactment of this paragraph
and every 5 years thereafter, the Adminis-
trator shall submit to Congress a report—

“‘(A) describing reductions in emissions of
criteria air pollutants listed under section
108, or precursors of those pollutants, that
result from implementation of this section;

‘(B) describing reductions in emissions of
toxic air pollutants that result from imple-
mentation of this section;

‘(C) in consultation with the Secretary of
Energy, describing reductions in greenhouse
gas emissions that result from implementa-
tion of this section; and

“(D)(1) describing regulatory options to
achieve reductions in the risk to public
health and the environment posed by fuels
and fuel additives—

“(I) taking into account the production,
handling, and consumption of the fuels and
fuel additives; and

“(IT) focusing on options that reduce the
use of compounds or associated emission
products that pose the greatest risk; and

‘‘(ii) making recommendations concerning
any statutory changes necessary to imple-
ment the regulatory options described under
clause (i).

‘“(2) LIFE CYCLE EMISSIONS ANALYSIS.—In
determining criteria air pollutant and green-
house gas emission reductions under para-
graph (1), the Administrator shall take into
account the emissions resulting from the
various fuels and fuel additives used in the
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implementation of this section over the en-

tire life cycle of the fuels and fuel addi-

tives.”.

SEC. 7. ADDITIONAL OPT-IN AREAS UNDER RE-
FORMULATED GASOLINE PROGRAM.

Section 211(k)(6) of the Clean Air Act (42
U.S.C. 7545(k)(6)) is amended—

(1) by striking ‘(6) OPT-IN AREAS.—(A)
Upon”’ and inserting the following:

““(6) OPT-IN AREAS.—

““(A) CLASSIFIED AREAS.—

‘(i) IN GENERAL.—Upon’’;

(2) in subparagraph (B), by striking “(B)
If”’ and inserting the following:

‘(i) EFFECT OF INSUFFICIENT DOMESTIC CA-
PACITY TO PRODUCE REFORMULATED GASO-
LINE.—If”’;

(3) in subparagraph (A)(ii) (as so redesig-
nated)—

(A) in the first sentence, by striking ‘‘sub-
paragraph (A)” and inserting ‘‘clause (i)’’;
and

(B) in the second sentence, by striking
‘“‘this paragraph” and inserting ‘‘this sub-
paragraph’’; and

(4) by adding at the end the following:

“(B) NONCLASSIFIED AREAS.—

‘(i) IN GENERAL.—In accordance with sec-
tion 110, a State may submit to the Adminis-
trator, and the Administrator may approve,
a State implementation plan revision that
provides for application of the prohibition
specified in paragraph (5) in any portion of
the State that is not a covered area or an
area referred to in subparagraph (A)(i).

‘(i) PERIOD OF EFFECTIVENESS.—Under
clause (i), the State implementation plan
shall establish a period of effectiveness for
applying the prohibition specified in para-
graph (5) to a portion of a State that—

“(I) commences not later than 1 year after
the date of approval by the Administrator of
the State implementation plan; and

“‘(IT) ends not earlier than 4 years after the
date of commencement under subclause (I).”.
SEC. 8. LEAKING UNDERGROUND STORAGE

TANKS.

(a) USE OoF LUST FUNDS FOR REMEDIATION
OF MTBE CONTAMINATION.—Section 9003(h) of
the Solid Waste Disposal Act (42 U.S.C.
6991b(h)) is amended—

(1) in paragraph (7)(A), by striking ‘‘para-
graphs (1) and (2) of this subsection,” and in-
serting ‘‘paragraphs (1), (2), and (12),”’; and

(2) by adding at the end the following:

‘(12) REMEDIATION OF MTBE CONTAMINA-
TION.—

‘““(A) IN GENERAL.—The Administrator and
the States may use funds made available
under subparagraph (B) to carry out correc-
tive actions with respect to a release of
methyl tertiary butyl ether that presents a
risk to human health, welfare, or the envi-
ronment.

‘“(B) APPLICABLE AUTHORITY.—Subpara-
graph (A) shall be carried out—

‘(i) in accordance with paragraph (2); and

‘(i) in the case of a State, in a manner
consistent with a cooperative agreement en-
tered into by the Administrator and the
State under paragraph (7).

“(C) AUTHORIZATION OF APPROPRIATIONS.—
There is authorized to be appropriated from
the Leaking Underground Storage Tank
Trust Fund to carry out subparagraph (A)
$200,000,000 for fiscal year 2001, to remain
available until expended.”’.

(b) RELEASE PREVENTION.—Subtitle I of the
Solid Waste Disposal Act (42 U.S.C. 6991 et
seq.) is amended—

(1) by redesignating section 9010 as section
9011; and

(2) by inserting after section 9009 the fol-
lowing:

“SEC. 9010. RELEASE PREVENTION.

‘“(a) IMPLEMENTATION OF PREVENTATIVE

MEASURES.—The Administrator (or a State
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pursuant to section 9003(h)(7)) may use funds
appropriated from the Leaking Underground
Storage Tank Trust Fund for—

‘(1) necessary expenses directly related to
the implementation of section 9003(h);

‘“(2) enforcement of—

““(A) this subtitle;

‘(B) a State program approved under sec-
tion 9004; or

‘“(C) State requirements regulating under-
ground storage tanks that are similar or
identical to this subtitle; and

‘“(3) inspection of underground storage
tanks.

“(b) AUTHORIZATION OF APPROPRIATIONS.—
There are authorized to be appropriated from
the Leaking Underground Storage Tank
Trust Fund to carry out subsection (a)—

‘(1) $50,000,000 for fiscal year 2001; and

““(2) $30,000,000 for each of fiscal years 2002
through 2005.”".

(¢) TECHNICAL AMENDMENTS.—

(1) Section 1001 of the Solid Waste Disposal
Act (42 U.S.C. prec. 6901) is amended by
striking the item relating to section 9010 and
inserting the following:

““Sec. 9010. Release prevention.
‘“Sec. 9011. Authorization of
tions.”.

(2) Section 9001(3)(A) of the Solid Waste
Disposal Act (42 U.S.C. 6991(3)(A)) is amended
by striking ‘‘sustances’ and inserting ‘‘sub-
stances’.

(3) Section 9003(f)(1) of the Solid Waste Dis-
posal Act (42 U.S.C. 6991b(f)(1)) is amended by
striking ‘‘subsection (c¢) and (d) of this sec-
tion” and inserting ‘‘subsections (c) and (d)”’.

(4) Section 9004(a) of the Solid Waste Dis-
posal Act (42 U.S.C. 6991c(a)) is amended in
the first sentence by striking ‘‘referred to”
and all that follows and inserting ‘‘referred
to in subparagraph (A) or (B), or both, of sec-
tion 9001(2).”.

(5) Section 9005 of the Solid Waste Disposal
Act (42 U.S.C. 6991d) is amended—

(A) in subsection (a), by striking ‘‘study
taking”’ and inserting ‘‘study, taking’’;

(B) in subsection (b)(1), by striking
‘“‘relevent’ and inserting ‘‘relevant’’; and

(C) in subsection (b)(4), by striking
‘“Evironmental’”” and inserting ‘‘Environ-
mental”.

appropria-

By Mr. BRYAN (for himself, Mr.
GRAHAM, and Mr. GORTON):

S. 2963. A bill to amend title XIX of
the Social Security Act to require the
Secretary of Health and Human Serv-
ices to make publicly available med-
icaid drug pricing information; to the
Committee on Finance.

CONSUMER AWARENESS OF MARKET-BASED DRUG
PRICES ACT OF 2000

Mr. BRYAN. Mr. President, in a very
few hours we will, each of us, be re-
turning to our respective States for the
summer recess. Most of us will have
town hall meetings or other fora in
which we will have a chance to interact
with our constituents.

Much that occurs on this floor, al-
though very important, does not con-
nect with the American people. Some
of it seems pretty esoteric, pretty dry
stuff. I am going to be discussing this
afternoon an issue that does connect
with the American people. Whether
you live in Maine or California or
Washington State or Florida or, as I
do, the great State of Nevada—and
which I am privileged to represent—
people are talking about the price of
prescription drugs.
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The reason for that is that the mar-
vels of modern medicine have made it
possible, through prescription drugs, to
address a number of the maladies that
affect all of us as part of humankind.
The cost of those prescription drugs
are literally going through the ceiling.
I will comment more specifically upon
that in a moment.

For literally millions of people in
this country, the cost of prescription
drugs has been so prohibitive that
medications that would address a med-
ical problem that those individuals
face are simply beyond the pale. So for
many, it is fair to say, the choice is a
Hobson’s choice.

Do they eat in the evening, or do
they take the prescription medication
that has been prescribed by their phy-
sician? It would be my fondest hope
and expectation, before this Congress
adjourns sine die—that is, at the end of
this legislative year—that we could
enact prescription drug legislation.
That would be my No. 1 priority. But I
think all of us recognize there are some
things we can do as part of whatever
plan we might subscribe to, and Sen-
ator GRAHAM and I this afternoon are
offering a piece of legislation entitled
the Consumer Awareness of Market-
Based Drug Prices Act of 2000.

This is a piece of legislation that
deals with the price of drugs. We know
what the cost is, but we are talking
about the price. We have a lot of infor-
mation on the cost. We know, for ex-
ample, that we are spending on drugs
in this country, prescription medica-
tions—in the last available year, 1999—
almost $122 billion. We also know quite
a bit about how much we in the Fed-
eral Government are spending for pre-
scription drugs.

For example, the States and the Fed-
eral Government spent $17 billion in
fiscal year 1999 for drugs, just under
the Medicaid program alone. Those
costs are going to escalate rather dra-
matically. What is missing, however, is
some critically important informa-
tion—information that would be impor-
tant to consumers and those who nego-
tiate on behalf of consumers, because
what we don’t know, what we don’t
have much information about is drug
prices. The reason for that is some
statutory prohibitions I am going to
talk about and which this legislation
specifically addresses.

So the questions are: What do con-
sumers know about drug prices today?
What do employers who purchase pre-
scription drugs on behalf of their em-
ployees know about prices? What do
health plans negotiating on behalf of
their enrollees know about prices?
What do physicians who prescribe
drugs for their patients know about
prices?

The answer is simply, very, very lit-
tle; almost nothing. What little is
known is essentially worthless infor-
mation. We have the average wholesale
price, but this is a truly meaningless
figure.
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During the course of my discussion
this afternoon on the floor of the Sen-
ate, we are going to be talking about
three kinds of prices: The average
wholesale price, average manufacturer
price, and the best price.

Just talking about the average
wholesale price, that is a public list
price set by manufacturers, the phar-
maceutical industry; that is neither
average nor wholesale and is a price set
by the pharmaceutical companies. The
best analogy I can give you is that it
would be analogous to the price that
appears as the sticker price on the win-
dow of a new car. Nobody pays that
price. It really is not very helpful in
terms of what you need to know when
negotiating to purchase a car. And now
there are a number of web sites and
publications and manuals—a whole
host of things that tell consumers this
is what the manufacturer paid, these
are the hold-backs by the dealers, these
are the discounts and the commissions;
here is the price on which you want to
focus your attention. You can get that
information if you are purchasing an
automobile, and you can get that infor-
mation when you purchase a whole
host of other things. But that informa-
tion is not available if you are talking
about finding out the price of prescrip-
tion drugs, and that is because of some
statutory limitations.

It is somewhat analogous to the
statement Sir Winston Churchill made
in 1939 in describing the Soviet Union.
He went on to say: ‘‘A riddle, wrapped
up in a mystery, inside an enigma.”
That is a pretty fair characterization
of what we know about the prices of
prescription medications as sold by the
manufacturer.

There are many different approaches
as we deal with this prescription drug
issue and want to extend it as either
part of Medicare or some alternative
approach. I have been privileged to
serve on the Finance Committee, which
has been the vortex for this debate and
discussion. I listened closely to my col-
leagues wax eloquently on the subject
of prescription drugs, and, whether you
are to the left or to the right of the po-
litical spectrum, or whether you con-
sider yourself in the mainstream, a
moderate, all of us worship at the
shrine of competition. Everybody says
what we need to do is to inject more
competition into the system. I happen
to subscribe to that because I do be-
lieve that by allowing the synergy of
the free marketplace to work, it will be
the most efficient and the most cost-ef-
fective way to deliver services. But
there is an impediment to the oper-
ation of the free marketplace.

What does the free marketplace need
to work? How do we ensure competi-
tion? Well, some of you may recall that
course from school, Econ. 201; that is
what it was called at the University of
Nevada where I was enrolled. Basic eco-
nomic theory dictates that the avail-
ability of real market-based informa-
tion is critical to a free market and
that price transparency is necessary.
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That is precisely what we do not have
in this system we have created today.

The market today lacks market-
based price information. A market sim-
ply cannot work without the avail-
ability of that price information. I em-
phasize the availability of that infor-
mation. The information that is avail-
able to the public verges on the absurd.
There is a complete void of useful in-
formation about prices. So, in effect,
the employers and health plans negoti-
ating on behalf of consumers are nego-
tiating in the dark. They are at a seri-
ous disadvantage. It is as if they are
blindfolded going into that negotiating
arena. They don’t know where the end
of the tunnel is. They do not know
what the real prices are. So one can
fairly ask, how can even the most con-
scientious, effective employer or
health plan operator negotiate good
prices on behalf of consumers if they
don’t have the most basic information
about market prices? They undoubt-
edly pay higher prices than they other-
wise would, and ultimately these high-
er prices are translated into higher
prices to the consumers; they are
passed on. That is the nature of the
system.

So what type of price information
would be available, or should be avail-
able, that would be useful and helpful
information? The average manufac-
turer price for a drug would be a useful
thing for purchasers to know; that is,
the average price at which a manufac-
turer sold a particular drug. That is
what is actually paid for retail drugs.
By law, by act of Congress, that is kept
confidential, and that is one of the
changes this legislation seeks to ac-
complish. That is confidential. You
can’t get that information.

The average price actually paid to a
manufacturer by a wholesaler is sup-
posed to be similar to the average man-
ufacturer’s price, but, in point of fact,
it diverges widely. The average whole-
sale price, to refresh your memory, is a
list price that is meaningless, a price
assigned by the pharmaceutical indus-
try. In theory, these prices should be
tracking; in point of fact, they widely
diverge. So it is the average manufac-
tured price, the price that is actually
paid, that is what we really want to
know, and that is what we don’t know.

The other price we don’t know, and
also by law is kept confidential, is the
best price. That is the lowest price
available to the private sector for a
particular medication—whether it be
Mevacor, Claritin, or any one of the
other medications so many of us use
today. That information is not avail-
able. So the average wholesale price—
an utterly meaningless number, a fic-
tion, if you will—is available. The aver-
age manufacturer price is not; nor is
the best price.

Knowledge about the average manu-
facturer price and the best price would
certainly enable us to have lower
prices for health plans, lower prices for
employers, and lower prices for the
consumers. But the public is denied
this information.
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Let me emphasize—because a number
of you might be thinking: There we go
again with a vast new bureaucracy to
collect this data with all of the burdens
that are imposed upon the free market
and the limitations that would be gen-
erated.

My friends, that is not the case be-
cause under the law, the Secretary of
Health and Human Services currently
collects the average manufacturer
price and the best price.

In other words, we have this informa-
tion. It is not something we don’t know
about, or we have to create some new
mechanism to gather. We have that in-
formation. It is there. But we are pre-
cluded by law from sharing that infor-
mation with those who negotiate with
the pharmaceutical industry to nego-
tiate the best possible price for em-
ployees, members of health plans, or
other organizations that provide pre-
scription drugs to their clients, patient
customer base—however you charac-
terize it. There is good information. All
purchasers could use it to benefit those
for whom they negotiate.

It is clear that we need to increase
the level of knowledge consumers have
about drug prices in today’s market-
place. Transparency—that is the abil-
ity to see what these prices are and
promote the fair market—will lower
prices.

That is why my colleague, Senator
GRAHAM, and I are introducing this leg-
islation. We are not talking about
mandating negotiated prices. We are
simply talking about making the data
that is collected available to those who
are negotiating for prescription drugs.
It would simply require the Secretary,
who already collects this information,
to provide the average manufacturer
price of drugs and the best price avail-
able in the market.

These prices are collected to imple-
ment the Medicare prescription drug
rebate system. The rebates are based
on those prices. But because Medicaid
is prohibited by law from disclosing the
average manufacturer price, or the best
price, the market doesn’t get the ad-
vantage of this information, and we are
prohibited from knowing the price that
Medicaid pays for each drug.

Let me say say parenthetically that
it is generally agreed that the price
Medicaid pays is in point of fact the
best price. So this would be a very rel-
evant piece of information. We can’t
say for sure even with respect to a fed-
erally funded program what we are
spending on a particular drug. We don’t
know what Medicaid pays for Claritin,
Mevacor, or Prilosec. We just do not
know that. We know the total price we
are paying for drugs generally, and
what we are spending for drugs. But we
do not know what we are paying for
them separately. This information
needs to be made available because
making price information available
will help purchasers and consumers
alike.

Today, anyone can get on the Inter-
net to find the lowest price available
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for a given airline flight. I think the
question needs to be asked: Why
shouldn’t the public have access to
price information on something that is
so critical and that may be necessary
to save one’s life, or to prevent the
onset of some debilitating disease, or
to ameliorate its impact, the informa-
tion with respect to the average manu-
facturer price and the best price?

The bottom line is today there are no
sources of good price information for
consumers and purchasers, thus keep-
ing prices artificially higher than they
would otherwise be.

The legislation which we introduce
today would be extremely helpful in
correcting this. The market-based
price information this bill would pro-
vide would help all purchasers, employ-
ers, and pharmacy benefit managers
who are at a disadvantage without true
price information.

Employers are struggling with in-
creasing premiums. In large part, pre-
miums are increasing because of rising
drug expenditures. And, yet, employers
don’t have the information they need
to assess whether the premium in-
creases are appropriate. The answer to
that is because without knowing the
prices and the rebates that the phar-
macy benefit managers are negoti-
ating, they are not able to determine if
the pharmacy benefit managers are
passing along the rebates to them in
the form of lower costs and lower pre-
miums.

Further, neither the PBMs nor the
employers know if the drug companies
are being candid with them. When they
try to negotiate lower prices with the
manufacturer, they are told, no, we
can’t give you that price because it is
lower than the best price. The employ-
ers and the PBMs have no way of know-
ing in point of fact whether it is true.
The battleground is really a negotia-
tion of what these prices are. That is
the information we don’t know. In ef-
fect, those who negotiate with the
pharmaceutical industry go into that
combat with one arm tied behind their
backs and blindfolded as to what the
average manufacturer price and the
best price is.

Let me say that this piece of legisla-
tion is going to provoke an outcry. You
don’t have to have a degree from Ox-
ford. You don’t have to have a Ph.D.
from some of our most distinguished
institutions in America. Who would
one think would dislike this informa-
tion? My friends, the pharmaceutical
industry doesn’t want you to know.

Undoubtedly, the provision that is in
the law today was crafted for their ben-
efit. It certainly was not crafted for
the benefit of employer groups, or
health care providers who negotiate
pharmaceutical benefits. It certainly
was not put in to protect consumers. It
is not in their best interests.

I am sure we are going to have a pre-
dictable outcry that some horrendous
draconian thing will occur if we make
these prices available.

My view is that transparency is es-
sential. Make the prices available, and
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let this free marketplace that we all
talk about that has produced such an
extraordinary standard of living for us
be the envy of the world. Nobody is
suggesting that the free market could
not, nor would, in my judgment, pro-
vide some of the dynamics that would
help to keep the costs down. Let an
honest negotiating process occur.

The lack of market-based informa-
tion has an effect on the Federal budg-
et—not only for consumers in terms of
the medications they pay for but all
taxpayers.

Whether in Congress—and I pro-
foundly hope we will in fact—makes
that prescription drug benefit a part of
Medicare, or a subsequent Congress,
this is an idea whose time has come. It
will occur. It may not occur in my
time. I leave at the end of this year.
But it is going to occur. There are dra-
matic cost implications. Without the
benefit of this information, it will be
very difficult indeed.

Let’s just talk for a moment in terms
of prices, information that is made
available, and the generic formulas
that we use for reimbursement.

Although the average wholesale price
is not a true market measure price—
this is set by the industry—it is used to
determine Medicare reimbursement for
the few drugs that are currently cov-
ered by Medicare.

The prescription Medicare benefit is
very limited. I would like to see the
Medicare prescription benefit extended
through Medicare as an option, as we
have a voluntary option under Part B.
I don’t want anybody to be confused,
but there are some drugs that are cov-
ered in concert with the physician’s
prescriptions.

The average wholesale price minus 5
percent—what is wrong with that?
What is wrong with that is this average
wholesale price is a fix. It means noth-
ing. It is the price that the drug com-
panies get together and tell us is the
average wholesale price. Yet that is the
reimbursement mechanism that is used
for Medicare.

Medicaid, which is a program, as we
all know, that involves participation
by the Federal and the State govern-
ments and made available to the poor-
est of our citizens, represents a rather
substantial cost to the taxpayer. My
recollection is that cost is in the neigh-
borhood of about $17 billion a year.

Here is how that formula worked.
This is the Medicaid benefit: The aver-
age wholesale price minus 10 percent.
Remember, this is a price set by the
pharmaceutical industry; it is not a
market-driven price. Multiply that
times the units—whatever the number
of prescriptions, say an allergy drug or
a drug for elevated cholesterol level—
times 15.1 percent of the average manu-
facturer price. This is the one we are
precluded from knowing. Or take the
average manufacturer price, minus the
best price. This information we don’t
know, and we should be able to get this
information.

What can happen with respect to the
Medicare reimbursements—because the

S7857

physicians who prescribe this medica-
tion get the average wholesale price
minus 5 percent, we do not know what
the physicians are actually paying the
pharmaceutical industry for the drugs.
According to the Justice Department,
the Health and Human Services Office
of the Inspector General, and our col-
league in the other body who chairs the
Commerce Committee, the average
wholesale price has been manipulated
in order to reap greater Medicare reim-
bursements.

The way that works, the doctor pre-
scribes something covered by Medicare
and reimburses the average wholesale
price minus 5 percent. In point of fact,
your physician may be paying much,
much less to the pharmaceutical indus-
try. So the spread is the physician’s
profit, and there is potential for abuse.

I am not suggesting in any way that
a physician should not be compensated
for his care. I am proud to say my son
is a physician, a cardiologist. But you
ought not to be able to manipulate the
wholesale price—which is this fiction
we have talked about—and then allow
the physician to seek payment from
the pharmaceutical industry at a price
that is substantially less than what
Medicare is paying. That gouges the
American taxpayer. That is the issue
that concerns us.

As I have indicated, drug companies
have artificially inflated this average
wholesale price, which results in these
inflated Medicare reimbursements to
physicians, and the manufacturer then
in turn provides the discounts, and the
physicians can keep the difference. If
the average wholesale price of the drug
is $100, minus 5 percent would be $95,
and if the physician actually only pays
$560, the physician is getting $45 as part
of that spread. That is much less than
he is actually paying. Medicare, con-
versely, is reimbursing the physician
at a far greater price than the physi-
cian is actually paying for that medi-
cation.

The need for better information has
never been greater. Medicare drug ben-
efit is critical and should be enacted
this year. I truly hope it will be. Accu-
rate market-based price information
will ensure the best use of the taxpayer
dollars financing this benefit and the
lowest possible beneficiary coinsur-
ance; that is, the amount, the coinsur-
ance, the beneficiary has to pay.

This should be an easy call. Trans-
parency promotes a fair market. We
are all for that, I believe. Price infor-
mation leads to price competition. I
think we are all for that. That com-
petition leads to lower prices for em-
ployers, for health plans, and for con-
sumers. I think we are all for that.

So at a time when drug prices are in-
creasing at two to three times the rate
of the overall rate of inflation, referred
to as the Consumer Price Index, at a
time when the same drugs prescribed
by veterinarians, for use by pets—the
identical medication—are priced lower
than the same drug prescribed by pre-
scriptions for doctors’ use for people,
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at a time when the primary informa-
tion consumers have about prescription
drugs is through the $2 billion annually
spent by the industry on direct-to-con-
sumer advertising, and those ads never
mention price —these are the things we
are bombarded with on television; we
see full pages in the leading newspapers
in the country—at a time when Ameri-
cans are traveling to foreign coun-
tries—to Canada and Mexico, in par-
ticular—to obtain lower prices, why
shouldn’t we be doing whatever we can
to encourage competition in the United
States and to lower the price of drugs
sold in this country?

I think it is a no-brainer. I think we
should set the market forces in action.
We simply need to allow the public to
have access to readily available mar-
ket-based information. This is com-
monsense, easy-to-understand, easy-to-
implement legislation. We should pass
it this year. There is no new bureauc-
racy created. We can have the informa-
tion at HHS. All this legislation would
do is require it be made available. The
potential benefits are enormous.

It will be interesting to see how this
debate unfolds on this legislation be-
cause my colleagues have not heard the
last of me on this issue. This makes a
lot of sense, whether we do or do not
succeed this year in extending a pre-
scription benefit as part of Medicare.
We ought to do it. We can do it. We
should do it. I hope my colleagues will
join me in a bipartisan effort to do so.

I yield the floor.

By Ms. COLLINS (for herself and
Ms. LANDRIEU):

S. 2964. A bill to amend the Internal
Revenue Code of 1986 to provide new
tax incentives to make health insur-
ance more affordable for small busi-
nesses, and for other purposes; to the
Committee on Finance.

ACCESS TO AFFORDABLE HEALTH CARE ACT

Ms. COLLINS. Mr. President, today I
am introducing legislation, the Access
to Affordable Health Care Act, that is
designed to make health insurance
more affordable both for individuals
and for small businesses that provide
health care coverage for their employ-
ees.

In the past few years, Congress has
taken some major steps to expand ac-
cess to affordable health coverage for
all Americans. In 1996, the Health In-
surance Portability and Accountability
Act—also known as Kassebaum-Ken-
nedy—was signed into law which
assures that American workers and
their families will not lose their health
care coverage if they change jobs, lose
their jobs, or become ill.

One of the first bills I sponsored on
coming to the Senate was legislation
to establish the State Children’s
Health Insurance Program, which was
enacted as part of the Balanced Budget
Act. States have enthusiastically re-
sponded to this program, which now
provides affordable health insurance
coverage to over two million children
nationwide, including 9,365 in Maine’s
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expanded Medicaid and CubCare pro-
grams.

Despite these efforts, the number of
uninsured Americans continues to rise.
At a time when unemployment is low
and our nation’s economy is thriving,
more than 44 million Americans—in-
cluding 200,000 Mainers—do not have
health insurance. Clearly, we must
make health insurance more available
and more affordable.

Most Americans under the age of 65
get their health coverage through the
workplace. It is therefore a common
assumption that people without health
insurance are unemployed. The fact is,
however, that most uninsured Ameri-
cans are members of families with at
least one full-time worker. According
to the Health Insurance Association of
America, almost seven out of ten unin-
sured Americans live in a family whose
head of household works full-time.

In my state of Maine, small business
is not just a segment of the economy—
it is the economy. I am, therefore, par-
ticularly concerned that uninsured,
working Americans are most often em-
ployees of small businesses. Nearly half
of the uninsured workers nationwide
are in businesses with fewer than 25
employees.

According to a recent National Fed-
eration of Independent Businesses sur-
vey of over 4,000 of its members, the
cost of health insurance is the number
one problem facing small businesses.
And it has been since 1986. It is time
for us to listen and to lend a hand to
these small businesses.

Small employers generally face high-
er costs for health insurance than larg-
er firms, which makes them less likely
to offer coverage. Premiums are gen-
erally higher for small businesses be-
cause they do not have as much pur-
chasing power as large companies,
which limits their ability to bargain
for lower rates. They also have higher
administrative costs because they have
fewer employees among whom to
spread the fixed costs of a health bene-
fits plan. Moreover, they are not as
able to spread risks of medical claims
over as many employees as can large
firms.

As a consequence, according to the
Congressional Budget Office (CBO),
only 42 percent of small businesses
with fewer than 50 employees offer
health insurance to their employees.
By way of contrast, more than 95 per-
cent of businesses with 100 or more em-
ployees offer insurance.

Moreover, the smaller the business,
the less likely it is to offer health in-
surance to its employees. According to
the Employee Benefit Research Insti-
tute (EBRI), only 27 percent of workers
in firms with fewer than 10 employees
received health insurance from their
employers in their own name, com-
pared with 66 percent of workers in
firms with 1,000 or more employees.
Small businesses want to provide
health insurance for their employees,
but the cost is often prohibitive.

Simply put, the biggest obstacle to
health care coverage in the United
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States today is cost. While American
employers everywhere—from giant
multinational corporations to the
small corner store—are facing huge
hikes in their health insurance costs,
these rising costs are particularly
problematic for small businesses and
their employees. Many small employ-
ers are facing premium increases of 20
percent or more, causing them either
to drop their health benefits or pass
the additional costs on to their em-
ployees through increased deductibles,
higher copays or premium hikes. This,
too, is troubling and will likely add to
the ranks of the uninsured since it will
cause some employees—particularly
lower-wage workers who are dispropor-
tionately affected by increased costs—
to drop or turn down coverage when it
is offered to them.

The legislation I am introducing
today, the Access to Affordable Health
Care Act, would help small employers
cope with these rising costs. My bill
would provide new tax credits for small
businesses to help make health insur-
ance more affordable. It would encour-
age those small businesses that do not
currently offer health insurance to do
so and would help businesses that do
offer insurance to continue coverage
even in the face of rising costs.

Under my proposal, employers with
fewer than ten employees would re-
ceive a tax credit of 50 percent of the
employer contribution to the cost of
employee health insurance. Employers
with ten to 256 employees would receive
a 30 percent credit. Under my bill, the
credit would be based on an employer’s
yearly qualified health insurance ex-
penses of up to $2,000 for individual
coverage and $4,000 for family coverage.

The legislation I am introducing
today would also make health insur-
ance more affordable for individuals
and families who must purchase health
insurance on their own. The Access to
Affordable Health Care Act would pro-
vide an above-the-line tax deduction
for individuals who pay at least 50 per-
cent of the cost of their health and
long-term care insurance. Regardless of
whether an individual takes the stand-
ard deduction or itemizes, he or she
would be provided relief by the new
above-the-line deduction.

My bill also would allow self-em-
ployed Americans to deduct the full
amount of their health care premiums.
Some 25 million Americans are in fami-
lies headed by a self-employed indi-
vidual—of these, five million are unin-
sured. Establishing parity in the tax
treatment of health insurance costs be-
tween the self-employed and those
working for large businesses is not just
a matter of equity. It will also help to
reduce the number of uninsured, but
working Americans. My bill will make
health insurance more affordable for
the 82,000 people in Maine who are self-
employed. They include our
lobstermen, our hairdressers, our elec-
tricians, our plumbers, and the many
owners of mom-and-pop stores that dot
communities throughout the state.
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Mr. President, the Access to Afford-
able Health Care Act would help small
businesses afford health insurance for
their employees, and it would also
make coverage more affordable for
working Americans who must purchase
it on their own. I urge my colleagues to
join me as cosponsors of this important
legislation.

By Mr. HOLLINGS (for himself,
Mr. GRAHAM, Mr. BREAUX, and
Mr. CLELAND):

S. 2965. A bill to amend the Merchant
Marine Act, 1936, to establish a pro-
gram to ensure greater security for
United States seaports, and for other
purposes; to the Committee on Com-
merce, Science, and Transportation.
THE PORT AND MARITIME SECURITY ACT OF 2000

Mr. HOLLINGS. Mr. President, I rise
today, to introduce the Port and Mari-
time Security Act of 2000. This legisla-
tion is long overdue. It is needed to fa-
cilitate future technological and ad-
vances and increases in international
trade, and ensure that we have the sort
of security control necessary to ensure
that our borders are protected from
drug smuggling, illegal aliens, trade
fraud, threats of terrorism as well as
potential threats to our ability to mo-
bilize U.S. military force.

The Department of Transportation
recently commenced an evaluation of
our marine transportation needs for
the 21st Century. In September 1999,
Transportation Secretary Slater issued
a preliminary report of the Marine
Transportation System (MTS) Task
Force—An Assessment of the U.S. Ma-
rine Transportation System. The re-
port reflected a highly collaborative ef-
fort among public sector agencies, pri-
vate sector organizations and other
stakeholders in the MTS.

The report indicates that the United
States has more than 1,000 harbor
channels and 25,000 miles of inland, in-
tracoastal, and coastal waterways in
the United States which serve over 300
ports, with more than 3,700 terminals
that handle passenger and cargo move-
ments. These waterways and ports link
to 152,000 miles of railways, 460,000
miles of underground pipelines and
45,000 miles of interstate highways. An-
nually, the U.S. marine transportation
system moves more than 2 billion tons
of domestic and international freight,
imports 3.3 billion tons of domestic oil,
transports 134 million passengers by
ferry, serves 78 million Americans en-
gaged in recreational boating, and
hosts more than 5 million cruise ship
passengers.

The MTS provides economic value, as
waterborne cargo contributes more
than $742 billion to U.S. gross domestic
product and creates employment for
more than 13 million citizens. While
these figures reveal the magnitude of
our waterborne commerce, they don’t
reveal the spectacular growth of water-
borne commerce, or the potential prob-
lems in coping with this growth. It is
estimated that the total volume of do-
mestic and international trade is ex-
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pected to double over the next twenty
years. The doubling of trade also brings
up the troubling issue of how the U.S.
is going to protect our maritime bor-
ders from crime, threats of terrorism,
or even our ability to mobilize U.S.
armed forces.

Security at our maritime borders is
given substantially less federal consid-
eration than airports or land borders.
In the aviation industry, the Federal
Aviation Administration (FAA) is inti-
mately involved in ensuring that secu-
rity measures are developed, imple-
mented, and funded. The FAA works
with various Federal officials to assess
threats directed toward commercial
aviation and to target various types of
security measures as potential threats
change. For example, during the Gulf
War, airports were directed to ensure
that no vehicles were parked within a
set distance of the entrance to a ter-
minal.

Currently, each air carrier, whether a
U.S. carrier or foreign air carrier, is re-
quired to submit a proposal on how it
plans to meet its security needs. Air
carriers also are responsible for screen-
ing passengers and baggage in compli-
ance with FAA regulations. The types
of machines used in airports are all ap-
proved, and in many instances paid for
by the FAA. The FAA uses its labora-
tories to check the machinery to deter-
mine if the equipment can detect ex-
plosives that are capable of destroying
commercial aircrafts. Clearly, we
learned from the Pan Am 103 disaster
over Lockerbie, Scotland in 1988. Con-
gress passed legislation in 1990 ‘‘the
Aviation Security Improvement Act,”
which was carefully considered by the
Commerce Committee, to develop the
types of measures I noted above. We
also made sure that airports, the FAA,

air carriers and law enforcement
worked together to protect the flying
public.

Following the crash of TWA flight 800
in 1996, we also leaped to spend money,
when it was first thought to have been
caused by a terrorist act. The FAA
spent about $150 million on additional
screening equipment, and we continue
today to fund research and develop-
ment for better, and more effective
equipment. Finally, the FAA is respon-
sible for ensuring that background
checks (employment records/criminal
records) of security screeners and those
with access to secured airports are car-
ried out in an effective and thorough
manner. The FAA, at the direction of
Congress, is responsible for certifying
screening companies, and has devel-
oped ways to better test screeners.
This is all done in the name of pro-
tecting the public. Seaports deserve no
less consideration.

At land borders, there is a similar in-
vestment in security by the federal
government. In TEA-21, approved $140
million a year for five years for the Na-
tional Corridor Planning and Develop-
ment and Coordinated Border Infra-
structure Program. Eligible activities
under this program include improve-
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ments to existing transportation and
supporting infrastructure that facili-
tate cross-border vehicles and cargo
movements; construction of highways
and related safety enforcement facili-
ties that facilitate movements related
to international trade; operational im-
provements, including improvements
relating to electronic data interchange
and use of telecommunications, to ex-
pedite cross border vehicle and cargo
movements; and planning, coordina-
tion, design and location studies. By
way of contrast, at U.S. seaports, the
federal government invests nothing in
infrastructure, other than the human
presence of the U.S. Coast Guard, U.S.
Customs Service, and the Immigration
and Naturalization Service, and what-
ever equipment those agencies have to
accomplish their mandates. Physical
infrastructure is provided by state-con-
trolled port authorities, or by private
sector marine terminal operators.
There are no controls, or requirements
in place, except for certain standards
promulgated by the Coast Guard for
the protection of cruise ship passenger
terminals. Essentially, where sea ports
are concerned we have abrogated the
federal responsibility of border control
to the state and private sector.

I think that the U.S. Coast Guard
and Customs Agency are doing an out-
standing job, but they are outgunned.
There is simply too much money in the
illegal activities they are seeking to
curtail or eradicate, and there is too
much traffic coming into, and out of
the United States. For instance, in the
latest data available, 1999, we had more
than 10 million TEU’s imported into
the United States. For the uninitiated,
a TEU refers to a twenty-foot equiva-
lent unit shipping container. By way of
comparison, a regular truck measures
48-feet in length. So in translation, we
imported close to 5 million truckloads
of cargo. According to the Customs
Service, seaports are able to inspect
between 1 percent and 2 percent of the
containers, so in other words, a drug
smuggler has a 98 percent chance of
gaining illegal entry.

It is amazing to think, that when you
or I walk through an international air-
port we will walk through a metal de-
tector, and our bags will be x-rayed,
and Customs will interview us, and
may check our bags. However, at a U.S.
seaport you could import a 48 foot
truck load of cargo, and have at least a
98 percent chance of not even being in-
spected. It just doesn’t seem right.

For instance, in my own state, the
Port of Charleston which is the fourth
largest container port in the United
States, Customs officials have no
equipment even capable of x-raying
intermodal shipping containers. Cus-
toms, which is understaffed to start
with, must physically open containers,
and request the use of a canine unit
from local law enforcement to help
with drug or illegal contraband detec-
tion. This is simply not sufficient.

The need for the evaluation of higher
scrutiny of our system of seaport secu-
rity came at the request of Senator
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GRAHAM, and I would like to at this
time commend him for his persistent
efforts to address this issue. Senator
GRAHAM has had problems with secu-
rity at some of the Florida seaports,
and although the state has taken some
steps to address the issue, there is a
great need for considerable improve-
ment. Senator GRAHAM laudably con-
vinced the President to appoint a Com-
mission, designed similarly to the
Aviation Security Commission, to re-
view security at U.S. seaports.

The Commission visited twelve major
U.S. seaports, as well as two foreign
ports. It compiled a record of countless
hours of testimony and heard from, and
reviewed the security practices of the
shipping industry. It also met with
local law enforcement officials to dis-
cuss the issues and their experiences as
a result of seaport related crime. Un-
fortunately, the report will not be pub-
licly available until sometime in the
fall; however, Senator GRAHAM’s staff
and my staff have worked closely with
the Commission, to develop legisla-
tion—the bill that we are introducing—
to address the Commission’s concerns.

For instance, the Commission found
that twelve U.S. seaports accounted for
56 percent of the number of cocaine sei-
zures, 32 percent of the marijuana sei-
zures, and 65 percent of heroin seizures
in commercial cargo shipments and
vessels at all ports of entry nationwide.
Yet, we have done relatively little,
other than send in an undermanned
contingency of Coast Guards and Cus-
toms officials to do whatever they can.

Drugs are not the only criminal prob-
lem confronting U.S. seaports. For ex-
ample, alien smuggling has become in-
creasingly lucrative enterprise. To il-
lustrate, in August of 1999, I.N.S. offi-
cials found 132 Chinese men hiding
aboard a container ship docked in Sa-
vannah, Georgia. The INS district di-
rector was quoted as saying; ‘‘This was
a very sophisticated ring, and never in
my 23 years with the INS have I seen
anything as large or sophisticated’.
According to a recent GAO report on
INS efforts on alien smuggling (RPT-
Number: B-283952), smugglers collec-
tively may earn as much as several bil-
lion dollars per year bringing in illegal
aliens.

Another problem facing seaports is
cargo theft. Cargo theft does not al-
ways occur at seaports, but in many in-
stances the theft has occurred because
of knowledge of cargo contents. Inter-
national shipping provides access to a
lot of information and a lot of cargo to
many different people along the course
of its journey. We need to take steps to
ensure that we do not facilitate theft.
Losses as a result of cargo theft have
been estimated as high as $12 billion
annually, and it has been reported to
have increased by as much as 20 per-
cent recently. The FBI has become so
concerned that it recently established
a multi-district task force, Operation
Sudden Stop, to crack down on cargo
crime.

The other issues facing seaport secu-
rity may be less evident, but poten-
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tially of greater threat. As a nation in
general, we have been relatively lucky
to have been free of some of the ter-
rorist threats that have plagued other
nations. However, we must not become
complacent. U.S. seaports are ex-
tremely exposed. On a daily basis many
seaports have cargo that could cause
serious illness and death to potentially
large populations of civilians living
near seaports if targeted by terrorism.

The sheer magnitude of most sea-
ports, their historical proximity to es-
tablished population bases, the open
nature of the facility, and the massive
quantities of hazardous cargoes being
shipped through a port could be ex-
tremely threatening to the large popu-
lations that live in areas surrounding
our seaports. The same conditions in
U.S. seaports, that could expose us to
threats from terrorism, could also be
used to disrupt our abilities to mobilize
militarily. During the Persian Gulf
War, 95 percent of our military cargo
was carried by sea. Disruption of sea
service, could have resulted in a vastly
different course of history. We need to
ensure that it does not happen to any
future military contingencies.

As I mentioned before, our seaports
are international borders, and con-
sequently we should treat them as
such. However, I am realistic about the
possibilities for increasing seaport se-
curity, the realities of international
trade, and the many functional dif-
ferences inherent in the different sea-
port localities. Seaports by their very
nature, are open and exposed to sur-
rounding areas, and as such it will be
impossible to control all aspects of se-
curity, however, sensitive or critical
safety areas should be protected. I also
understand that U.S. seaports have dif-
ferent security needs in form and
scope. For instance, a seaport in Alas-
ka, that has very little international
cargo does not need the same degree of
attention that a seaport in a major
metropolitan center, which imports
and exports thousands of international
shipments. However, the legislation we
are introducing today will allow for
public input and will consider local
issues in the implementation of new
guidelines on port security, so as to ad-
dress such details.

Substantively, the Port and Mari-
time Security Act establishes a multi-
pronged effort to address security
needs at U.S. Seaports, and in some
cases formalizes existing practices that
have proven effective. The bill author-
izes the Coast Guard to establish a
task force on port security in consulta-
tion with U.S. Customs and the Mari-
time Administration.

The purpose of the task force is to
implement the provisions of the act; to
coordinate programs to enhance the se-
curity and safety of U.S. seaports; to
provide long-term solutions for seaport
safety issues; to coordinate with local
port security committees established
by the Coast Guard to implement the
provisions of the bill; and to ensure
that the public and local port security
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committees are Kkept informed about
seaport security enhancement develop-
ments.

The bill requires the TU.S. Coast
Guard to establish local port security
committees at each U.S. seaport. The
membership of these committees is to
include representatives of the port au-
thority, labor organizations, the pri-
vate sector, and federal, state, and
local government officials. These com-
mittees will be chaired by the U.S.
Coast Guard’s Captain-of-the-Port, and
will implement the provisions and re-
quirements of the bill locally, to en-
sure that local considerations are con-
sidered in the establishment of secu-
rity guidelines.

The bill requires the task force, in
consultation with the U.S. Customs
Service and MarAd, to develop a sys-
tem of providing port security threat
assessments for U.S. seaports, and to
revise this assessment at least tri-
ennially. The threat assessment shall
be performed with the assistance of
local officials, through local port secu-
rity committees, and ensure the port is
made aware of and participates in the
analysis of security concerns.

The bill also requires the task force
to develop voluntary minimum secu-
rity guidelines that are linked to the
U.S. Coast Guard Captain-of-the-Port
controls, to include a model port con-
cept, and to include recommended
““best practices’” guidelines for use of
maritime terminal operators. Local
port security committees are to par-
ticipate in the formulation of security
guidelines, and the Coast Guard is re-
quired to pursue the international
adoption of similar security guidelines.
Additionally, the Maritime Adminis-
tration (MarAd) is required to pursue
the adoption of proper private sector
accreditation of ports that adhere to
guidelines (similar to a underwriters
lab approval, or ISO 9000 accredita-
tions).

The bill authorizes MarAd to provide
Title XI loan guarantees to cover the
costs of port security infrastructure
improvements, such as cameras and
other monitoring equipment, fencing
systems and other types of physical en-
hancements. The bill authorizes $10
million, annually for four years, to
cover costs, as defined by the Credit
Reform Act, which could guarantee up
to $400 million in loans for security en-
hancements. The bill also establishes a
matching grant program to develop
and transfer technology to enhance se-
curity at U.S. seaports. The U.S. Cus-
toms Service may award up to $12 mil-
lion annually for four years for this
technology program, which is required
to be awarded on a competitive basis.
Long-term technology development is
needed to ensure that we can develop
non-intrusive technology that will
allow trade to expand, but also allow
us greater ability to detect criminal
threat.

The bill also authorizes additional
funding for the U.S. Customs Service
to carry out the requirements of the
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bill, and more generally, to enhance
seaport security. The bill requires a re-
port to be attached on security and a
revision of 1997 document entitled
“Port Security: A National Planning
Guide.” The report and revised guide
are to be submitted to Congress and
are to include a description of activi-
ties undertaken under the Port and
Maritime Security Act of 2000, in addi-
tion to analysis of the effect of those
activities on port security and pre-
venting acts of terrorism and crime.

The bill requires the Attorney Gen-
eral, to the extent feasible, to coordi-
nate reporting of seaport related
crimes and to work with state law en-
forcement officials to harmonize the
reporting of data on cargo theft. Better
data will be crucial in identifying the
extent and location of criminal threats
and will facilitate law enforcement ef-
forts combating crime. The bill also re-
quires the Secretaries of Agriculture,
Treasury, and Transportation, as well
as the Attorney General to work to-
gether to establish shared dockside in-
spection facilities at seaports for fed-
eral and state agencies, and authorizes
$3 million, annually for four years, to
carry out this section. The bill also re-
quires the Customs Service to improve
reporting of imports at seaports, and to
eliminate user fees for domestic U.S.-
flag carriers carrying in-bond domestic
cargo.

Finally, the bill reauthorizes an ex-
tension of tonnage duties through 2006,
and makes available $40,000,000 from
the collections of these duties to carry
out the Port and Maritime Security
Act. These fees currently are set at
certain levels, and are scheduled to be
reduced in 2002. The legislation reau-
thorizes and extends the current fee
level for an additional four years, but
dedicates its use to enhancing our ef-
forts to fight crime at U.S. seaports
and to facilitating improved protection
of our borders, as well as to enhance
our efforts to ward off potential
threats of terrorism.

Mr. GRAHAM. Mr. President, I rise
today, joined by Senators HOLLINGS,
BREAUX, and CLELAND, to introduce the
Port and Maritime Security Act of
2000, a bill that would significantly im-
prove the overall security and cargo
processing operations at U.S. seaports.

For some time, I have very been con-
cerned that seaports—unlike our air-
ports, lack the advanced security pro-
cedures and equipment that are nec-
essary to prevent acts of terrorism,
cargo theft and drug trafficking. In ad-
dition, although seaports conduct the
vast majority of our international
trade, the activities of law enforce-
ment and trade processing agencies—
such as the Coast Guard, Customs, the
Department of Agriculture, the FBI,
and state and local agencies—are often
uncoordinated and fragmented. Taken
together, the lack of security and
interagency coordination at U.S. sea-
ports present an extremely attractive
target for criminals and a variety of
criminal activities.

CONGRESSIONAL RECORD — SENATE

Before discussing the specifics of this
legislation, it is important to describe
the circumstances that have caused the
security crisis at our seaports. Today,
U.S. seaports conduct 95 percent of the
Nation’s international trade. Over the
next twenty years, the total volume of
imported and exported goods at sea-
ports is expected to increase three-fold.

In addition, the variety of trade and
commerce that are carried out at sea-
ports has greatly expanded. Bulk
cargo, containerized cargo, passenger
cargo and tourism, intermodal trans-
portation systems, and complex domes-
tic and international trade relation-
ships have significantly changed the
nature and conduct of seaport com-
merce. This continuing expansion of
activity at seaports has increased the
opportunities for a variety of illegal
activities, including drug trafficking,
cargo theft, auto theft, illegal immi-
gration, and the diversion of cargo,
such as food, to avoid safety inspec-
tions.

In the face of these new challenges, it
appears that the U.S. port management
system has fallen behind the rest of the
world. We lack a comprehensive, na-
tionwide strategy to address the secu-
rity issues that face our seaport sys-
tem.

Therefore, in 1998, I asked the Presi-
dent to establish a Federal commission
to evaluate both the nature and extent
of crime and the overall state of secu-
rity in seaports and to develop rec-
ommendations for improving the re-
sponse of Federal, State and local
agencies to all types of seaport crime.
In response to my request, President
Clinton established the Interagency
Commission on Crime and Security in
U.S. Seaports on April 27, 1999.

Over the past year, the Commission
has conducted on-site surveys of twelve
(12) U.S. seaports, including the Flor-
ida ports of Miami and Port Ever-
glades. At each location, interviews
and focus group sessions were held with
representatives of Government agen-
cies and the trade community. The
focus group meetings with Federal
agencies, State and local government
officials, and the trade community
were designed to solicit their input re-
garding issues involving crime, secu-
rity, cooperation, and the appropriate
government response to these issues.
The Commission also visited two large
foreign ports—Rotterdam and Felix-
stowe—in order to assess their security
procedures and use their standards and
procedures as a ‘‘benchmark” for oper-
ations at U.S. ports.

In February of this year, the Com-
mission issued preliminary findings
which outlined many of the common
security problems that were discovered
in U.S. seaports. Among other conclu-
sions, the Commission found that: (1)
intelligence and information sharing
among law enforcement agencies needs
to be improved at many ports; (2) many
ports do not have any idea about the
threats they face, because vulner-
ability assessments are not performed
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locally; (3) a lack of minimum security
standards at ports and at terminals,
warehouses, and trucking firms, leaves
many ports and port users vulnerable
to theft, pilferage, and unauthorized
access by criminals; and (4) advanced
equipment, such as small boats, cam-
eras, vessel tracking devices, and large
scale x-rays, are lacking at many high-
risk ports. Although the Commission’s
final report will not be released until
later this summer, I have worked close-
ly with them to draft this legislation.

The legislation Senator HOLLINGS
and I are introducing today will begin
to address the problems of our seaports
by directing the Commandant of the
Coast Guard, in consultation with the
Customs Service and the Maritime Ad-
ministration, to establish a Task Force
on Port Security. The new Task Force
on Port Security will be responsible for
implementing all of the provisions of
our legislation. It will have a balanced
representation, including Federal,
State, local, and private sector rep-
resentatives familiar with port oper-
ations, including port labor.

To ensure full implementation of this
legislation, the bill requires the U.S.
Coast Guard to establish local port se-
curity committees at each U.S. sea-
port. Membership of these committees
will include representatives of the
local port authority, labor organiza-
tions, the private sector, and Federal,
State, and local government officials.
The committees will be chaired by the
local U.S. Coast Guard Captain-of-the-
Port.

In addition, our bill requires the
Task Force on Port Security to develop
a system of providing port security
threat assessments for U.S. seaports,
and to revise these assessments at
least every three years. The local port
security committees will participate in
the analysis of threat and security con-
cerns.

Perhaps most important, the bill re-
quires the Task Force to develop vol-
untary minimum security guidelines
for seaports, develop a ‘‘model port”
concept for all seaports, and include
recommended ‘‘best practices’ guide-
lines for use by maritime terminal op-
erators. Again, local port security com-
mittees are to participate in the for-
mulation of these security guidelines,
and the Coast Guard is required to pur-
sue the international adoption—
through the International Maritime
Organization and other organizations—
of similar security guidelines.

Some States and localities have al-
ready conducted seaport security re-
views, and have implemented strate-
gies to correct the security shortfalls
that they have discovered. In 1999,
Florida initiated comprehensive secu-
rity review of seaports within the
state. Led by James McDonough, Di-
rector of the governor’s Office of Drug
Control, the review found that 150 to
200 metric tons of cocaine—or fifty per-
cent of the U.S. total-flow into Florida
annually through ports throughout the
state.
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Both the Florida Legislature and the
Florida National Guard recognized the
need to address this growing problem
and acted decisively. Legislation was
introduced in the Florida Senate that
called for the development and imple-
mentation of statewide port security
plans, including requirements for min-
imum security standards and compli-
ance inspections. In fiscal year 2001,
the Florida National Guard will com-
mit $1 million to provide counter-nar-
cotics support at selected ports-of-
entry to both strengthen U.S. Customs
Service interdiction efforts and en-
hance overall security at these ports.

In a July 21, 2000, editorial in the
Tallahassee Democrat, Mr. McDonough
identifies the evaluation of Florida’s
seaports and the implementation of se-
curity standards as a priority initia-
tive in stemming the flow of drugs into
Florida.

We realize that U.S. seaports are a
joint federal, state, and local responsi-
bility, and we seek to support com-
prehensive port security efforts such as
the one in Florida. Therefore, our bill
provides significant incentives for both
port infrastructure improvements and
research and development on new port
security equipment.

The bill authorizes the Maritime Ad-
ministration to provide title XI loan
guarantees to cover the costs of port
security infrastructure improvements,
such as cameras and other monitoring
equipment, fencing systems, as well as
other physical security enhancements.
The authorization level of $10 million
annually, for four years, could guar-
antee up to $400 million in loans for
seaport security enhancements.

In addition, the legislation will also
establish a matching grant program to
develop and transfer technology to en-
hance security at U.S. seaports. The
U.S. Customs Service may award up to
$12 million annually, for four years, for
this competitive grant program.

We also must improve the reporting
on, and response to, seaport crimes as
they take place. Therefore, the bill re-
quires the Attorney General to coordi-
nate reports of seaport related crimes
and to work with State law enforce-
ment officials to harmonize the report-
ing of data of cargo theft. To facilitate
this coordination, the bill authorizes $2
million annually, for four years, to
modify the Justice Department’s Na-
tional Incident-Based Reporting Sys-
tem. It also authorizes grants to states
to help them modify their reporting
systems to capture crime data more ac-
curately.

In order to pay for all of these impor-
tant initiatives, the bill would reau-
thorize an extension of tonnage duties
through 2006. It would also make avail-
able $40,000,000 from the collection of
these duties to carry out all of the pro-
visions of the Port and Maritime Secu-
rity Act. Currently, the collection of
tonnage duties is not directed towards
a specific program. Implementing the
provisions of the Port and Maritime
Security Act of 2000 will produce con-
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crete improvements in the efficiency,
safety, and security of our nation’s sea-
ports, and will result in a demonstrable
benefit for those who currently pay
tonnage duties.

Seaports play one of the most crit-
ical roles in expanding our inter-
national trade and protecting our bor-
ders from international threats. The
“Port and Maritime Security Act’ rec-
ognizes these important responsibil-
ities of our seaports, and devotes the
necessary resources to move ports into
the 21st century. I urge my colleagues
to look towards the future by sup-
porting this critical legislation—and
by taking action to protect one of our
most valuable tools in promoting eco-
nomic growth.

Mr. President, I ask unanimous con-
sent to print the July 21, 2000 editorial
from The Tallahasee Democrat in the
RECORD.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

[From the Tallahassee Democrat, July 21,
2000]

FLORIDA’S DRUG WAR: LOOKING BACK—AND
AHEAD

(By James R. McDonough)

The recent signing of anti-drug legislation
by Gov. Jeb Bush should come as welcome
news to Debbie Alumbaugh and parents like
her.

In 1998, Michael Tiedemann, the Fort
Pierce woman’s 15-year-old son, choked to
death on his vomit after getting sick from
ingesting GHB and another drug. GHB is one
of several ‘‘club” or ‘‘designer’’ drugs that
are a growing problem in Tallahassee, as
pointed out recently in a letter to the Demo-
crat by Rosalind Tompkins, director of the
newly created Anti-Drug Anti-Violence Alli-
ance. The new law won’t bring Michael back,
but it lessens the chance that GHB and other
dangerous substances will fall into other
young hands. Gov. Bush, who has made re-
ducing drug abuse one of his top priorities,
approved the following anti-drug measures
passed during the 2000 session:

A controlled substance act, which is aimed
at GHB, ecstasy and other club drugs, and
more established drugs such as methamphet-
amine. The new law addresses the traf-
ficking, sale, purchase, manufacture and pos-
session of these drugs.

A nitrous oxide criminalization act that
addresses the illegal possession, sale, pur-
chase or distribution of this substance.

A money-laundering bill designed to tight-
en security at Florida’s seaports. The meas-
ure also creates a contraband interdiction
team that will search vehicles for illegal
drugs.

A Dbill that applies the penalties under
Florida’s ‘10/20/Life”’ law to juveniles who
carry a gun while trafficking in illegal drugs.

Gov. Bush also approved a budget that in-
cludes an estimated $270 million for drug
abuse prevention and treatment. This is a
big step in the right direction, as these serv-
ices, especially drug prevention programs
aimed at children, are critical.

Considering the above legislation—along
with the publication of the Florida Drug
Control Strategy, a statewide crackdown on
rave clubs, a survey that shows significant
reductions in youth use of marijuana, co-
caine and inhalants, and a decline in heroin
and cocaine overdose deaths—the past year
has shown some progress toward reducing
drug abuse.

July 27, 2000

Even with additional dollars for drug abuse
treatment, the number of treatment beds
still falls far short of demand. The wait time
to enter a treatment program is measured in
weeks. This is unacceptable when you con-
sider the damage done to the individual and
to society as an addict awaits treatment. We
must continue to narrow the treatment gap
until those who need this vital help can get
it in a timely manner.

Our efforts cannot be solely focused on the
demand for drugs. A sound drug control
strategy must also address supply. The Of-
fice of Drug Control has several initiatives
to stem the flow of drugs into Florida.

An intelligence effort to determine the
types of drugs entering our state, the way in
which they enter, who brings them in and
the amounts. This includes the expansion of
a drug supply database, all of which go to
better inform counter-drug operations.

An evaluation of Florida’s seaports and the
implementation of standards for security
against drug smuggling and money laun-
dering.

The addition of a third High Intensity
Drug Trafficking Area—a formal designation
that creates a multi-agency anti-drug task
force—covering Northeast Florida.

A systematic counter-drug effort aimed at
interdicting and deterring drug trafficking
on Florida’s roads and highways.

Development of intelligence-driven multi-
jurisdictional counter-drug operations that
combine the efforts of law enforcement agen-
cies at the federal, state and local levels.

Our efforts will continue. As history has
taught us, the struggle against drugs is one
that never ends. The minute we believe we
have put the matter to rest and relax our
guard, drug use immediately begins to
resurge. Conversely, if we address the prob-
lem in a rational, balanced way, drug abuse
abates. The fact is that government can only
do so much in countering illegal drugs. Be-
cause substance abuse has such as pervasive
impact on the family and on society, ad-
dressing the problem falls to the entire com-
munity: government, educators, community
and business leaders, clergy, coaches and,
most importantly, parents.

By Mr. JEFFORDS (for himself,
Mr. BAucUs, Mr. EDWARDS, and
Mr. ROTH):

S. 2966. A bill to amend the Fair
Labor Standards Act of 1938 to prohibit
retaliation and confidentiality policies
relating to disclosure of employee
wages, and for other purposes; to the
Committee on Health, Education,
Labor, and Pensions.

THE WAGE AWARENESS PROTECTION ACT

Mr. JEFFORDS. Mr. President, it is
with great pride that I introduce the
Wage Awareness Protection Act.

We have made great strides in the
fight against workplace discrimina-
tion. The enactment of the Civil Rights
Act more than 30 years ago served to
codify this Nation’s commitment to
the basic principles of equal oppor-
tunity and fairness in the workplace.
At the time, we enacted not one, but
two laws, aimed at ensuring that
women receive equal pay for equal
work: the Equal Pay Act (‘““EPA”) of
1963, and to Title VII of the 1964 Civil
Rights Act. More recently, Congress re-
affirmed this commitment by passing
the Civil Rights Act of 1991, which ex-
panded the 1964 Civil Rights Act and
gave victims of intentional discrimina-
tion the ability to recover compen-
satory and punitive damages.
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Certainly a lot has changed since we
first enacted these laws. It should come
as no surprise that more women are
participating in the labor force than
ever before, with women now making
up an estimated 46 percent of the work-
force. Women are also spending more
time in school and are now earning
over half of all bachelor’s and master’s
degrees. In addition, women are break-
ing down longstanding barriers in cer-
tain industries and occupations.

Despite these advances, the unfortu-
nate reality is that pay discrimination
has continued to persist in some work-
places. In a recent hearing before the
Committee on Health, Education,
Labor and Pensions, we heard testi-
mony that a principal reason why gen-
der-based wage discrimination has con-
tinued is that many female employees
are simply unaware that they are being
paid less than their male counterparts.
These unwitting victims of wage dis-
crimination are often kept in the dark
by employer policies that prohibit em-
ployees from sharing salary informa-
tion. Employees are warned that they
will be reprimanded or terminated if
they discuss salary information with
their co-workers.

I believe that a fundamental barrier
to uncovering and resolving gender-
based pay discrimination is fear of em-
ployer retaliation. Employees who sus-
pect wage discrimination should be
able to share their salary information
with co-workers. I am not alone in my
belief. According to a recent Business
and Professional Women/USA survey,
Americans overwhelmingly support
anti-retaliation legislation. And, 65
percent of those polled, said they be-
lieve legislation should protect those
who suspect wage discrimination from
employer retaliation for discussing sal-
ary information with co-workers.

The Worker Awareness Protection
Act will prohibit employers from hav-
ing blanket wage confidentiality poli-
cies preventing employees from shar-
ing their salary information. In addi-
tion, this new legislation will bolster
the Equal Pay Act’s retaliation provi-
sions including providing workers with
protection from employer retaliation
for voluntarily discussing their own
salary information with coworkers. I
am excited about this legislation. It is
my hope that it will help point the way
to elimination of any pernicious dis-
criminatory pay practices.

I urge all my colleagues to join me in
supporting this bill.

I ask unanimous consent that a copy
of this bill be printed in the RECORD.

There being no objection, the bill was
ordered to be printed in the RECORD, as
follows:

S. 2966

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. SHORT TITLE.

This Act may be cited as the
Awareness Protection Act”.

SEC. 2. PROHIBITED ACTS.

(a) PROHIBITION ON RETALIATION AND CON-
FIDENTIALITY POLICIES.—Section 6(d) of the

“Wage
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Fair Labor Standards Act of 1938 (29 U.S.C.
206(d)) is amended—

(1) by redesignating paragraph (4) as para-
graph (6); and

(2) by inserting after paragraph (3) the fol-
lowing:

‘“(4) It shall be unlawful for any person—

‘“(A) to discharge or in any other manner
discriminate against any employee because
such employee—

‘(i) has made a charge, assisted, or partici-
pated in any manner in an investigation,
hearing, or other proceeding under this sub-
section; or

“(ii) has inquired about, discussed, or oth-
erwise disclosed the wages of the employee,
or another employee who is not covered by a
confidentiality policy that is lawful under
subparagraph (B); or

‘(B) to make or enforce a written or oral
confidentiality policy that prohibits an em-
ployee from inquiring about, discussing, or
otherwise disclosing the wages of the em-
ployee or another employee, except that
nothing in this subparagraph shall be con-
strued—

‘(1) to prohibit an employer from making
or enforcing such a confidentiality policy,
for an employee who regularly, in the course
of carrying out the employer’s business, ob-
tains information about the wages of other
employees, that prohibits the employee from
inquiring about, discussing, or otherwise dis-
closing the wages of another employee, ex-
cept that an employee may discuss or other-
wise disclose the employee’s own wages; and

‘“(ii) to require the employer to disclose an
employee’s wages.

‘“(5) For purposes of sections 16 and 17, a
violation of paragraph (4) shall be treated as
a violation of section 15(a)(3), rather than as
a violation of this section.”.

(b) CONFORMING  AMENDMENT.—Section
6(d)(3) of the Fair Labor Standands Act of
1938 (29 U.S.C. 206(d)(3) is amended by insert-
ing ‘“‘(other than paragraph (4))” after ‘‘this
subsection”.

By Mr. MURKOWSKI (for him-
self, Mr. GORTON, Mr. KERREY,
and Mr. JEFFORDS):

S. 2967. A bill to amend the Internal
Revenue Code of 1986 to facilitate com-
petition in the electric power industry;
to the Committee on Finance.

THE ELECTRIC POWER INDUSTRY TAX

MODERNIZATION ACT

Mr. MURKOWSKI. Mr. President,
today I am joined by Senators, GORTON,
KERREY and JEFFORDS in introducing
the Electric Power Industry Tax Mod-
ernization Act, legislation that will fa-
cilitate the opening up of the nation’s
energy grid to electricity competition.
This landmark legislation dem-
onstrates the good faith of the most
important players in the industry—the
investor owned utilities (IOUs) and the
municipal utilities.

In the Energy Committee, which I
currently Chair, we have held more
than 18 days of hearings and heard tes-
timony from more than 160 witnesses
on electricity restructuring. Although
those 160 witnesses had many differing
views, every witness agreed that the
tax laws must be rewritten to reflect
the new reality of a competitive elec-
tricity market.

Already, 24 states have implemented
laws deregulating their electricity
markets. And the other 36 states are
all considering deregulation schemes.
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Faced with that reality, the federal tax
laws must be updated to ensure that
tax laws which made sense when elec-
tricity was a regulated monopoly are
not allowed to interfere with opening
up the nation’s electrical infrastruc-
ture to competition.

Last October I held a hearing in the
Finance Committee Subcommittee on
Long Term Growth to examine all of
the tax issues that confront the indus-
try. At the end of the hearing I urged
all parties to sit down at the negoti-
ating table and hammer out a con-
sensus that will resolve the tax issues.

The bill we are introducing today re-
flects the compromise that has been
reached between the IOUs and the mu-
nicipal utilities.

One of the major problems that the
current tax rules create is to under-
mine the efficiency of the entire elec-
tric system in a deregulated environ-
ment because these rules effectively
preclude public power entities from
participating in State open access re-
structuring plans, without jeopardizing
the exempt status of their bonds.

No one wants to see bonds issued to
finance public power become retro-
actively taxable because a munici-
pality chooses to participate in a state
open access plan. That would cause
havoc in the financial markets and
could undermine the financial stability
of many municipalities.

The bill we are introducing over-
comes this problem by allowing munic-
ipal systems to elect to terminate the
issuance of new tax-exempt bonds for
generation facilities in return for
grandfathering existing bonds. In addi-
tion, the bill allows tax-exempt bonds
to be issued to finance some new trans-
mission facilities.

I recognize that in making these two
changes in the tax law, the municipal
utilities have given up a substantial fi-
nancing tool that has been at the heart
of the controversy between the munic-
ipal utilities and the IOUs.

At the same time, the bill updates
the tax code to reflect the fact that the
regulated monopoly model no longer
exists. For example, the bill modifies
the current rules regarding the treat-
ment of nuclear decommissioning costs
to make certain that utilities will have
the resources to meet those future
costs and clarifies the tax treatment of
these funds if a nuclear facility is sold.

The bill also provides tax relief for
utilities that spin off or sell trans-
mission facilities to independent par-
ticipants in FERC approved regional
transmission organizations.

Another section of the bill changes
the tax rules regarding contributions
in aid of construction for electric
transmission and distribution facili-
ties. This is an especially important
provision; however when this bill is
considered in the Finance Committee, I
intend to modify this proposal so that
it is expanded to all contributions in
aid of construction, not just for elec-
tric transmission and distribution.

The I0Us and the Municipal utilities
are to be commended for coming up
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with this agreement. However, there is
one other element of the tax code that
needs to be addressed if we are going to
open the entire grid to competition.
And that sector is the cooperative sec-
tor.

Currently, coops may not participate
in wheeling power through their lines
because of concern that they will vio-
late the so-called 85-15 test. I urge the
coops to sit down with the other utili-
ties and reach an accord so that when
we consider this legislation, the coops’
will be included in a tax bill.

Mr. GORTON. Mr. President, today I
am extremely pleased to co-sponsor the
Electric Power Industry Tax Mod-
ernization Act. This legislation, when
enacted, will contribute to a more reli-
able and efficient electric power indus-
try that will provide benefits for all
Americans connected to the interstate
power grid.

I have been working for three years
to resolve the tax problems for con-
sumer-owned municipal utilities, those
that are often referred to as Public
Power. Nearly half the citizens of my
state are served by Public Power.

These problems are due to outdated
tax statutes that were written in a dif-
ferent era-an era where the emerging
competition in the wholesale elec-
tricity market was not envisioned. The
negative effects of these outdated tax
provisions have impacted not only con-
sumers of Public Power, but also tens
of millions of other customers. Public
Power is often prevented from sharing
the use of their transmission systems
solely due to these tax provisions.
These outdated tax provisions are neg-
atively impacting the reliability of en-
tire regions of our nation, adding stress
to an already stressed system.

In addition to Public Power, other
types of utilities are prevented from
adapting to this new era of emerging
competition by other constraints in
this outdated area of the tax law. All of
these uncertainties have led to a condi-
tion where investment has slowed in
this critical area of the economy, just
as we need more investment to assure
sufficient power plants and trans-
mission lines to feed a growing econ-
omy that is increasingly dependent on
reliable and affordable electricity.

This compromise bill includes the es-
sence of my legislation, S. 386, The
Bond Fairness and Protection Act that
I introduced last year with Senator
KERREY from Nebraska, a bill that in-
cludes an additional 32 co-sponsors in
the Senate. This legislative language
will allow Public Power to move into
the future with certainty, and protects
the millions of American citizens who
hold current investments in Public
Power debt.

The bill also includes legislative lan-
guage that resolves conflicts for inves-
tor-owned utilities. These changes are
also needed to solve problems in other
parts of the outdated tax code as it per-
tains to electricity. The new provisions
will also help contribute to a more reli-
able and orderly electricity system in
our nation.
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I look forward to gaining additional
support for this bill among the other
members of the Senate, and I look for-
ward to the Finance Committee’s con-
sideration of this legislation in Sep-
tember. As soon as this legislation can
be enacted, American electricity con-
sumers will begin to enjoy a more cer-
tain and reliable future regarding their
electricity needs.

Mr. KERREY. Mr. President, today I
wish to join my colleagues, Senator
MURKOWSKI, GORTON, and JEFFORDS in
introducing legislation that will help
ensure that customers receive reliable
and affordable electricity. The Electric
Power Industry Tax Modernization Act
is the culmination of months-long dis-
cussions between shareholder-owned
utilities and publicly-owned utilities.
Without the diligence and patience ex-
hibited by these groups, it is doubtful
that Congress could be in the position
to act on this issue. Additionally, I
would like to recognize the efforts of
Senator MURKOWSKI and Senator GOR-
TON, whose efforts at getting these
groups to sit down and discuss these
issues was invaluable to the final
agreement.

Mr. President, this legislation will
ensure that Nebraskans continue to
benefit from the publicly-owned power
they currently receive. Nebraska has
1564 not-for-profit community-based
public power systems. It is the only
state which relies entirely on public
power for electricity. This system has
served my state well as Nebraskans
enjoy some of the lowest electricity
rates in the nation.

In closing, I would urge my col-
leagues to join this bipartisan effort to
address the changes steaming from
electrical restructuring.

Mr. President, I ask unanimous con-
sent that the text of the bill be printed
in the RECORD.

There being no objection, the bill was
ordered to be printed in the RECORD, as
follows:

S. 2967

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. SHORT TITLE.

This Act may be cited as the ‘‘Electric
Power Industry Tax Modernization Act’.
SEC. 2. TAX-EXEMPT BOND FINANCING OF CER-

TAIN ELECTRIC FACILITIES.

(a) RULES APPLICABLE TO ELECTRIC OUTPUT
FACILITIES.—Subpart A of part IV of sub-
chapter B of chapter 1 of the Internal Rev-
enue Code of 1986 (relating to tax exemption
requirements for State and local bonds) is
amended by inserting after section 141 the
following new section:

“SEC. 141A. ELECTRIC OUTPUT FACILITIES.

‘(a) ELECTION TO TERMINATE TAX-EXEMPT
BOND FINANCING FOR CERTAIN ELECTRIC OUT-
PUT FACILITIES.—

‘(1) IN GENERAL.—A governmental unit
may make an irrevocable election under this
paragraph to terminate certain tax-exempt
financing for electric output facilities. If the
governmental unit makes such election,
then—

““(A) except as provided in paragraph (2), on
or after the date of such election the govern-
mental unit may not issue with respect to an
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electric output facility any bond the interest
on which is exempt from tax under section
103, and

‘(B) notwithstanding paragraph (1) or (2)
of section 141(a) or paragraph (4) or (5) of sec-
tion 141(b), no bond which was issued by such
unit with respect to an electric output facil-
ity before the date of enactment of this sub-
section (or which is described in paragraph
(2)(B), (D), (E) or (F)) the interest on which
was exempt from tax on such date, shall be
treated as a private activity bond.

‘“(2) EXCEPTIONS.—An election under para-
graph (1) does not apply to any of the fol-
lowing bonds:

“(A) Any qualified bond (as defined in sec-
tion 141(e)).

‘“(B) Any eligible refunding bond (as de-
fined in subsection (d)(6)).

‘“(C) Any bond issued to finance a quali-
fying transmission facility or a qualifying
distribution facility.

‘(D) Any bond issued to finance equipment
or facilities necessary to meet Federal or
State environmental requirements applica-
ble to an existing generation facility.

‘“(E) Any bond issued to finance repair of
any existing generation facility. Repairs of
facilities may not increase the generation
capacity of the facility by more than 3 per-
cent above the greater of its nameplate or
rated capacity as of the date of enactment of
this section.

‘“(F) Any bond issued to acquire or con-
struct (i) a qualified facility, as defined in
section 45(c)(3), if such facility is placed in
service during a period in which a qualified
facility may be placed in service under such
section, or (ii) any energy property, as de-
fined in section 48(a)(3).

¢“(3) FORM AND EFFECT OF ELECTION.—

‘“(A) IN GENERAL.—An election under para-
graph (1) shall be made in such a manner as
the Secretary prescribes and shall be binding
on any successor in interest to, or any re-
lated party with respect to, the electing gov-
ernmental unit. For purposes of this para-
graph, a governmental unit shall be treated
as related to another governmental unit if it
is a member of the same controlled group.

‘“(B) TREATMENT OF ELECTING GOVERN-
MENTAL UNIT.—A governmental unit which
makes an election under paragraph (1) shall
be treated for purposes of section 141 as a
person which is not a governmental unit and
which is engaged in a trade or business, with
respect to its purchase of electricity gen-
erated by an electric output facility placed
in service after such election, if such pur-
chase is under a contract executed after such
election.

‘“(4) DEFINITIONS.—For purposes of this sub-
section:

‘“(A) EXISTING GENERATION FACILITY.—The
term ‘existing generation facility’ means an
electric generation facility in service on the
date of the enactment of this subsection or
the construction of which commenced before
June 1, 2000.

‘(B) QUALIFYING DISTRIBUTION FACILITY.—
The term ‘qualifying distribution facility’
means a distribution facility over which
open access distribution services described in
subsection (b)(2)(C) are provided.

¢(C) QUALIFYING TRANSMISSION FACILITY.—
The term ‘qualifying transmission facility’
means a local transmission facility (as de-
fined in subsection (¢)(3)(A)) over which open
access transmission services described in
subparagraph (A), (B), or (E) of subsection
(b)(2) are provided.

“(b) PERMITTED OPEN ACCESS ACTIVITIES
AND SALES TRANSACTIONS NOT A PRIVATE
BUSINESS USE FOR BONDS WHICH REMAIN SUB-
JECT TO PRIVATE USE RULES.—

‘(1) GENERAL RULE.—For purposes of this
section and section 141, the term ‘private
business use’ shall not include a permitted
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open access activity or a permitted sales
transaction.

‘“(2) PERMITTED OPEN ACCESS ACTIVITIES.—
For purposes of this section, the term ‘per-
mitted open access activity’ means any of
the following transactions or activities with
respect to an electric output facility owned
by a governmental unit:

‘“(A) Providing nondiscriminatory open ac-
cess transmission service and ancillary serv-
ices—

‘(i) pursuant to an open access trans-
mission tariff filed with and approved by
FERC, but, in the case of a voluntarily filed
tariff, only if the governmental unit volun-
tarily files a report described in paragraph
(c) or (h) of section 35.34 of title 18 of the
Code of Federal Regulations or successor
provision (relating to whether or not the
issuer will join a regional transmission orga-
nization) not later than the later of the ap-
plicable date prescribed in such paragraphs
or 60 days after the date of the enactment of
this section,

‘‘(ii) under an independent system operator
agreement, regional transmission organiza-
tion agreement, or regional transmission
group agreement approved by FERC, or

‘“(iii) in the case of an ERCOT utility (as
defined in section 212(k)(2)(B) of the Federal
Power Act (16 U.S.C. 824k(k)(2)(B)), pursuant
to a tariff approved by the Public Utility
Commission of Texas.

‘(B) Participation in—

‘(i) an independent system operator agree-
ment,

‘‘(ii) a regional transmission organization
agreement, or

¢‘(iii) a regional transmission group,
which has been approved by FERC, or by the
Public Utility Commission of Texas in the
case of an ERCOT utility (as so defined).
Such participation may include transfer of
control of transmission facilities to an orga-
nization described in clause (i), (ii), or (iii).

‘(C) Delivery on a nondiscriminatory open
access basis of electric energy sold to end-
users served by distribution facilities owned
by such governmental unit.

‘(D) Delivery on a nondiscriminatory open
access basis of electric energy generated by
generation facilities connected to distribu-
tion facilities owned by such governmental
unit.

‘“(E) Other transactions providing non-
discriminatory open access transmission or
distribution services under Federal, State, or
local open access, retail competition, or
similar programs, to the extent provided in
regulations prescribed by the Secretary.

“(3) PERMITTED SALES TRANSACTION.—For
purposes of this subsection, the term ‘per-
mitted sales transaction’ means any of the
following sales of electric energy from exist-
ing generation facilities (as defined in sub-
section (a)(4)(A)):

““(A) The sale of electricity to an on-sys-
tem purchaser, if the seller provides open ac-
cess distribution service under paragraph
(2)(C) and, in the case of a seller which owns
or operates transmission facilities, if such
seller provides open access transmission
under subparagraph (A), (B), or (E) of para-
graph (2).

‘“(B) The sale of electricity to a wholesale
native load purchaser or in a wholesale
stranded cost mitigation sale—

‘‘(i) if the seller provides open access trans-
mission service described in subparagraph
(A), (B), or (E) of paragraph (2), or

‘‘(ii) if the seller owns or operates no trans-
mission facilities and transmission providers
to the seller’s wholesale native load pur-
chasers provide open access transmission
service described in subparagraph (A), (B), or
(E) of paragraph (2).

‘“(4) DEFINITIONS AND SPECIAL RULES.—For
purposes of this subsection:
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‘‘(A) ON-SYSTEM PURCHASER.—The term ‘on-
system purchaser’ means a person whose
electric facilities or equipment are directly
connected with transmission or distribution
facilities which are owned by a govern-
mental unit, and such person—

‘“(i) purchases electric energy from such
governmental unit at retail and either was
within such unit’s distribution area in the
base year or is a person as to whom the gov-
ernmental unit has a service obligation, or

‘“(ii) is a wholesale native load purchaser
from such governmental unit.

“(B) WHOLESALE NATIVE LOAD PURCHASER.—
The term ‘wholesale native load purchaser’
means a wholesale purchaser as to whom the
governmental unit had—

‘(i) a service obligation at wholesale in the
base year, or

‘“(ii) an obligation in the base year under a
requirements contract, or under a firm sales
contract which has been in effect for (or has
an initial term of) at least 10 years,
but only to the extent that in either case
such purchaser resells the electricity at re-
tail to persons within the purchaser’s dis-
tribution area.

¢(C) WHOLESALE STRANDED COST MITIGATION
SALE.—The term ‘wholesale stranded cost
mitigation sale’ means 1 or more wholesale
sales made in accordance with the following
requirements:

‘(i) A governmental unit’s allowable sales
under this subparagraph during the recovery
period may not exceed the sum of its annual
load losses for each year of the recovery pe-
riod.

‘‘(ii) The governmental unit’s annual load
loss for each year of the recovery period is
the amount (if any) by which—

‘“(I) sales in the base year to wholesale na-
tive load purchasers which do not constitute
a private business use, exceed

‘“(IT) sales during that year of the recovery
period to wholesale native load purchasers
which do not constitute a private business
use.

‘“(iii) If actual sales under this subpara-
graph during the recovery period are less
than allowable sales under clause (i), the
amount not sold (but not more than 10 per-
cent of the aggregate allowable sales under
clause (i)) may be carried over and sold as
wholesale stranded cost mitigation sales in
the calendar year following the recovery pe-
riod.

‘(D) RECOVERY PERIOD.—The recovery pe-
riod is the 7-year period beginning with the
start-up year.

‘‘(E) START-UP YEAR.—The start-up year is
whichever of the following calendar years
the governmental unit elects:

‘“(i) The year the governmental unit first
offers open transmission access.

‘“(ii) The first year in which at least 10 per-
cent of the governmental unit’s wholesale
customers’ aggregate retail native load is
open to retail competition.

‘“(iii) The calendar year which includes the
date of the enactment of this section, if later
than the year described in clause (i) or (ii).

“(F) PERMITTED SALES TRANSACTIONS
UNDER EXISTING CONTRACTS.—A sale to a
wholesale native load purchaser (other than
a person to whom the governmental unit had
a service obligation) under a contract which
resulted in private business use in the base
year shall be treated as a permitted sales
transaction only to the extent that sales
under the contract exceed the lesser of—

‘(i) in any year, the private business use
which resulted during the base year, or

‘(i) the maximum amount of private busi-
ness use which could occur (absent the en-
actment of this section) without causing the
bonds to be private activity bonds.

This subparagraph shall only apply to the
extent that the sale is allocable to bonds
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issued before the date of the enactment of
this section (or bonds issued to refund such
bonds).

“(G) JOINT ACTION AGENCIES.—A joint ac-
tion agency, or a member of (or a wholesale
native load purchaser from) a joint action
agency, which is entitled to make a sale de-
scribed in subparagraph (A) or (B) in a year,
may transfer the entitlement to make that
sale to the member (or purchaser), or the
joint action agency, respectively.

‘‘(c) CERTAIN BONDS FOR TRANSMISSION AND
DISTRIBUTION FACILITIES NOT TAX EXEMPT.—

‘(1) GENERAL RULE.—For purposes of this
title, no bond the interest on which is ex-
empt from taxation under section 103 may be
issued on or after the date of the enactment
of this subsection if any of the proceeds of
such issue are used to finance—

“‘(A) any transmission facility which is not
a local transmission facility, or

“(B) a start-up utility distribution facility.

‘‘(2) EXCEPTIONS.—Paragraph (1) shall not
apply to—

‘“(A) any qualified bond (as defined in sec-
tion 141(e)),

‘“(B) any eligible refunding bond (as de-
fined in subsection (d)(6)), or

‘(C) any bond issued to finance—

‘(i) any repair of a transmission facility in
service on the date of the enactment of this
section, so long as the repair does not in-
crease the voltage level over its level in the
base year or increase the thermal load limit
of the transmission facility by more than 3
percent over such limit in the base year,

‘(i) any qualifying upgrade of a trans-
mission facility in service on the date of the
enactment of this section, or

‘“(iii) a transmission facility necessary to
comply with an obligation under a shared or
reciprocal transmission agreement in effect
on the date of the enactment of this section.

“(3) LOCAL TRANSMISSION FACILITY DEFINI-
TIONS AND SPECIAL RULES.—For purposes of
this subsection—

““(A) LOCAL TRANSMISSION FACILITY.—The
term ‘local transmission facility’ means a
transmission facility which is located within
the governmental unit’s distribution area or
which is, or will be, necessary to supply elec-
tricity to serve retail native load or whole-
sale native load of 1 or more governmental
units. For purposes of this subparagraph, the
distribution area of a public power authority
which was created in 1931 by a State statute
and which, as of January 1, 1999, owned at
least one-third of the transmission circuit
miles rated at 230kV or greater in the State,
shall be determined under regulations of the
Secretary.

‘(B) RETAIL NATIVE LOAD.—The term ‘re-
tail native load’ is the electric load of end-
users served by distribution facilities owned
by a governmental unit.

¢(C) WHOLESALE NATIVE LOAD.—The term
‘wholesale native load’ is—

‘(i) the retail native load of a govern-
mental unit’s wholesale native load pur-
chasers, and

‘“(ii) the electric load of purchasers (not
described in clause (i)) under wholesale re-
quirements contracts which—

‘(I) do not constitute private business use
under the rules in effect absent this sub-
section, and

‘“(IT) were in effect in the base year.

‘(D) NECESSARY TO SERVE LOAD.—For pur-
poses of determining whether a transmission
or distribution facility is, or will be, nec-
essary to supply electricity to retail native
load or wholesale native load—

‘(i) electric reliability standards or re-
quirements of national or regional reli-
ability organizations, regional transmission
organizations, and the Electric Reliability
Council of Texas shall be taken into account,
and
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‘‘(ii) transmission, siting, and construction
decisions of regional transmission organiza-
tions or independent system operators and
State and Federal agencies shall be presump-
tive evidence regarding whether trans-
mission facilities are necessary to serve na-
tive load.

‘“(E) QUALIFYING UPGRADE.—The term
‘qualifying upgrade’ means an improvement
or addition to transmission facilities in serv-
ice on the date of the enactment of this sec-
tion which is ordered or approved by a re-
gional transmission organization, by an
independent system operator, or by a State
regulatory or siting agency.

‘“(4) START-UP UTILITY DISTRIBUTION FACIL-
ITY DEFINED.—For purposes of this sub-
section, the term ‘start-up utility distribu-
tion facility’ means any distribution facility
to provide electric service to the public that
is placed in service—

“(A) by a governmental unit which did not
operate an electric utility on the date of the
enactment of this section, and

‘‘(B) before the date on which such govern-

mental unit operates in a qualified service
area (as such term is defined in section
141(d)(3)(B)).
A governmental unit is deemed to have oper-
ated an electric utility on the date of the en-
actment of this section if it operates electric
output facilities which were operated by an-
other governmental unit to provide electric
service to the public on such date.

¢‘(d) DEFINITIONS; SPECIAL RULES.—For pur-
poses of this section—

‘(1) BASE YEAR.—The term ‘base year’
means the calendar year which includes the
date of the enactment of this section or, at
the election of the governmental unit, either
of the 2 immediately preceding calendar
years.

‘“(2) DISTRIBUTION AREA.—The term ‘dis-
tribution area’ means the area in which a
governmental unit owns distribution facili-
ties.

*“(3) ELECTRIC OUTPUT FACILITY.—The term
‘electric output facility’ means an output fa-
cility that is an electric generation, trans-
mission, or distribution facility.

‘‘(4) DISTRIBUTION FACILITY.—The term ‘dis-
tribution facility’ means an electric output
facility that is not a generation or trans-
mission facility.

¢(6) TRANSMISSION FACILITY.—The term
‘transmission facility’ means an electric out-
put facility (other than a generation facil-
ity) that operates at an electric voltage of
69KV or greater, except that the owner of the
facility may elect to treat any output facil-
ity that is a transmission facility for pur-
poses of the Federal Power Act as a trans-
mission facility for purposes of this section.

‘(6) ELIGIBLE REFUNDING BOND.—The term
‘eligible refunding bond’ means any State or
local bond issued after an election described
in subsection (a) that directly or indirectly
refunds any tax-exempt bond (other than a
qualified bond) issued before such election, if
the weighted average maturity of the issue
of which the refunding bond is a part does
not exceed the remaining weighted average
maturity of the bonds issued before the elec-
tion. In applying such term for purposes of
subsection (¢)(2)(B), the date of election shall
be deemed to be the date of the enactment of
this section.

“(7) FERC.—The term ‘FERC’ means the
Federal Energy Regulatory Commission.

‘(8) GOVERNMENT-OWNED FACILITY.—An
electric output facility shall be treated as
owned by a governmental unit if it is an
electric output facility that either is—

“‘(A) owned or leased by such governmental
unit, or

‘(B) a transmission facility in which the
governmental unit acquired before the base
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yvear long-term firm capacity for the pur-
poses of serving customers to which the unit
had at that time either—

‘(i) a service obligation, or

‘“(ii) an obligation under a requirements
contract.

‘(99 REPAIR.—The term ‘repair’ shall in-
clude replacement of components of an elec-
tric output facility, but shall not include re-
placement of the facility.

‘“(10) SERVICE OBLIGATION.—The term ‘serv-
ice obligation’ means an obligation under
State or Federal law (exclusive of an obliga-
tion arising solely from a contract entered
into with a person) to provide electric dis-
tribution services or electric sales service, as
provided in such law.

‘‘(e) SAVINGS CLAUSE.—Subsection (b) shall
not affect the applicability of section 141 to
(or the Secretary’s authority to prescribe,
amend, or rescind regulations respecting)
any transaction which is not a permitted
open access transaction or permitted sales
transaction.”.

(b) REPEAL OF EXCEPTION FOR CERTAIN NON-
GOVERNMENTAL ELECTRIC OUTPUT FACILI-
TIES.—Section 141(d)(5) of the Internal Rev-
enue Code of 1986 is amended by inserting
‘‘(except in the case of an electric output fa-
cility which is a distribution facility),” after
“‘this subsection”.

(c) CONFORMING AMENDMENT.—The table of
sections for subpart A of part IV of sub-
chapter B of chapter 1 of the Internal Rev-
enue Code of 1986 is amended by inserting
after the item relating to section 141 the fol-
lowing new item:

Sec. 141A. Electric output facilities.

(d) EFFECTIVE DATE; APPLICABILITY.—

(1) EFFECTIVE DATE.—The amendments
made by this section shall take effect on the
date of the enactment of this Act, except
that a governmental unit may elect to apply
paragraphs (1) and (2) of section 141A(b), as
added by subsection (a), with respect to per-
mitted open access activities entered into on
or after April 14, 1996.

(2) CERTAIN EXISTING AGREEMENTS.—The
amendment made by subsection (b) (relating
to repeal of the exception for certain non-
governmental output facilities) does not
apply to any acquisition of facilities made
pursuant to an agreement that was entered
into before the date of the enactment of this
Act.

(3) APPLICABILITY.—References in this Act
to sections of the Internal Revenue Code of
1986, shall be deemed to include references to
comparable sections of the Internal Revenue
Code of 1954.

SEC. 3. INDEPENDENT TRANSMISSION COMPA-
NIES.

(a) SALES OR DISPOSITIONS TO IMPLEMENT
FEDERAL ENERGY REGULATORY COMMISSION
OR STATE ELECTRIC RESTRUCTURING POLICY.—

(1) IN GENERAL.—Section 1033 of the Inter-
nal Revenue Code of 1986 (relating to invol-
untary conversions) is amended by redesig-
nating subsection (k) as subsection (1) and by
inserting after subsection (j) the following
new subsection:

‘‘(k) SALES OR DISPOSITIONS TO IMPLEMENT
FEDERAL ENERGY REGULATORY COMMISSION
OR STATE ELECTRIC RESTRUCTURING POLICY.—

‘(1) IN GENERAL.—For purposes of this sub-
title, if a taxpayer elects the application of
this subsection to a qualifying electric trans-
mission transaction and the proceeds re-
ceived from such transaction are invested in
exempt utility property, such transaction
shall be treated as an involuntary conversion
to which this section applies.

¢(2) EXTENSION OF REPLACEMENT PERIOD.—
In the case of any involuntary conversion de-
scribed in paragraph (1), subsection (a)(2)(B)
shall be applied by substituting ‘4 years’ for
‘2 years’ in clause (i) thereof.
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“(3) QUALIFYING ELECTRIC TRANSMISSION
TRANSACTION.—For purposes of this sub-
section, the term ‘qualifying electric trans-
mission transaction’ means any sale or other
disposition of property used in the trade or
business of electric transmission, or an own-
ership interest in a person whose primary
trade or business consists of providing elec-
tric transmission services, to another person
that is an independent transmission com-
pany.

‘“(4) INDEPENDENT TRANSMISSION COM-
PANY.—For purposes of this subsection, the
term ‘independent transmission company’
means—

‘““(A) a regional transmission organization
approved by the Federal Energy Regulatory
Commission,

‘(B) a person—

‘(i) who the Federal Energy Regulatory
Commission determines in its authorization
of the transaction under section 203 of the
Federal Power Act (16 U.S.C. 823b) is not a
market participant within the meaning of
such Commission’s rules applicable to re-
gional transmission organizations, and

‘‘(ii) whose transmission facilities to which
the election under this subsection applies are
placed under the operational control of a
Federal Energy Regulatory Commission-ap-
proved regional transmission organization
within the period specified in such order, but
not later than the close of the replacement
period, or

‘(C) in the case of facilities subject to the
exclusive jurisdiction of the Public Utility
Commission of Texas, a person which is ap-
proved by that Commission as consistent
with Texas State law regarding an inde-
pendent transmission organization.

() EXEMPT UTILITY PROPERTY.—For pur-
poses of this subsection, the term ‘exempt
utility property’ means—

‘“(A) property used in the trade or business
of generating, transmitting, distributing, or
selling electricity or producing, transmit-
ting, distributing, or selling natural gas, or

‘(B) stock in a person whose primary trade
or business consists of generating, transmit-
ting, distributing, or selling electricity or
producing, transmitting, distributing, or
selling natural gas.

‘(6) SPECIAL RULES FOR CONSOLIDATED
GROUPS.—

“(A) INVESTMENT BY QUALIFYING GROUP
MEMBERS.—

‘(i) IN GENERAL.—This subsection shall
apply to a qualifying electric transmission
transaction engaged in by a taxpayer if the
proceeds are invested in exempt utility prop-
erty by a qualifying group member.

(i) QUALIFYING GROUP MEMBER.—For pur-
poses of this subparagraph, the term ‘quali-
fying group member’ means any member of a
consolidated group within the meaning of
section 1502 and the regulations promulgated
thereunder of which the taxpayer is also a
member.

¢(B) COORDINATION WITH CONSOLIDATED RE-
TURN PROVISIONS.—A sale or other disposi-
tion of electric transmission property or an
ownership interest in a qualifying electric
transmission transaction, where an election
is made under this subsection, shall not re-
sult in the recognition of income or gain
under the consolidated return provisions of
subchapter A of chapter 6. The Secretary
shall prescribe such regulations as may be
necessary to provide for the treatment of
any exempt utility property received in a
qualifying electric transmission transaction
as successor assets subject to the application
of such consolidated return provisions.

‘“(7) ELECTION.—Any election made by a
taxpayer under this subsection shall be made
by a statement to that effect in the return
for the taxable year in which the qualifying
electric transmission transaction takes
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place in such form and manner as the Sec-
retary shall prescribe, and such election
shall be binding for that taxable year and all
subsequent taxable years.”.

(2) SAVINGS CLAUSE.—Nothing in section
1033(k) of the Internal Revenue Code of 1986,
as added by subsection (a), shall affect Fed-
eral or State regulatory policy respecting
the extent to which any acquisition premium
paid in connection with the purchase of an
asset in a qualifying electric transmission
transaction can be recovered in rates.

(3) EFFECTIVE DATE.—The amendments
made by this subsection shall apply to trans-
actions occurring after the date of the enact-
ment of this Act.

(b) DISTRIBUTIONS OF STOCK TO IMPLEMENT
FEDERAL ENERGY REGULATORY COMMISSION
OR STATE ELECTRIC RESTRUCTURING POLICY.

(1) IN GENERAL.—Section 355(e)(4) of the In-
ternal Revenue Code of 1986 is amended by
redesignating subparagraphs (C), (D), and (E)
as subparagraphs (D), (E), and (F), respec-
tively, and by inserting after subparagraph
(B) the following new subparagraph:

¢“(C) DISTRIBUTIONS OF STOCK TO IMPLEMENT
FEDERAL ENERGY REGULATORY COMMISSION OR
STATE ELECTRIC RESTRUCTURING POLICY.—

‘(i) IN GENERAL.—Paragraph (1) shall not
apply to any distribution that is a qualifying
electric transmission transaction. For pur-
poses of this subparagraph, a ‘qualifying
electric transmission transaction’ means any
distribution of stock in a corporation whose
primary trade or business consists of pro-
viding electric transmission services, where
such stock is later acquired (or where the as-
sets of such corporation are later acquired)
by another person that is an independent
transmission company.

‘(i) INDEPENDENT TRANSMISSION COM-
PANY.—For purposes of this subsection, the
term ‘independent transmission company’
means—

‘“(I) a regional transmission organization
approved by the Federal Energy Regulatory
Commission,

‘(IT) a person who the Federal Energy Reg-
ulatory Commission determines in its au-
thorization of the transaction under section
203 of the Federal Power Act (16 U.S.C. 824b)
is not a market participant within the mean-
ing of such Commission’s rules applicable to
regional transmission organizations, and
whose transmission facilities transferred as
a part of such qualifying electric trans-
mission transaction are placed under the
operational control of a Federal Energy Reg-
ulatory Commission-approved regional
transmission organization within the period
specified in such order, but not later than
the close of the replacement period (as de-
fined in section 1033(k)(2)), or

‘(ITI) in the case of facilities subject to the
exclusive jurisdiction of the Public Utility
Commission of Texas, a person that is ap-
proved by that Commission as consistent
with Texas State law regarding an inde-
pendent transmission organization.”.

(2) EFFECTIVE DATE.—The amendments
made by this subsection shall apply to dis-
tributions occurring after the date of the en-
actment of this Act.

SEC. 4. CERTAIN AMOUNTS RECEIVED BY ELEC-
TRIC UTILITIES EXCLUDED FROM
GROSS INCOME AS CONTRIBUTIONS
TO CAPITAL.

(a) IN GENERAL.—Subsection (c) of section
118 of the Internal Revenue Code of 1986 (re-
lating to contributions to the capital of a
corporation) is amended—

(1) by striking “WATER AND SEWAGE DIs-
POSAL’ in the heading and inserting ‘‘CER-
TAIN”,

(2) by striking ‘“‘water or,” in the matter
preceding subparagraph (A) of paragraph (1)
and inserting ‘‘electric energy, water, or’’,
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(3) by striking ‘“‘water or” in paragraph
(1)(B) and inserting ‘‘electric energy (but not
including assets used in the generation of
electricity), water, or”’,

(4) by striking ‘‘water or” in paragraph
(2)(A)(ii) and inserting ‘‘electric energy (but
not including assets used in the generation
of electricity), water, or”’,

(5) by inserting ‘‘such term shall include
amounts paid as customer connection fees
(including amounts paid to connect the cus-
tomer’s line to an electric line or a main
water or sewer line) and’’ after ‘‘except that”
in paragraph (3)(A), and

(6) by striking ‘‘water or’’ in paragraph
(3)(C) and inserting ‘‘electric energy, water,
or’.

(b) EFFECTIVE DATE.—The amendments
made by this section shall apply to amounts
received after the date of the enactment of
this Act.

SEC. 5. TAX TREATMENT OF NUCLEAR DECOM-
MISSIONING FUNDS.

(a) INCREASE IN AMOUNT PERMITTED TO BE
PAID INTO NUCLEAR DECOMMISSIONING RE-
SERVE FUND.—Subsection (b) of section 468A
of the Internal Revenue Code of 1986 (relat-
ing to special rules for nuclear decommis-
sioning costs) is amended to read as follows:

“(b) LIMITATION ON AMOUNTS PAID INTO
FUND.—

‘(1) IN GENERAL.—The amount which a tax-
payer may pay into the Fund for any taxable
year during the funding period shall not ex-
ceed the level funding amount determined
pursuant to subsection (d), except—

“(A) where the taxpayer is permitted by
Federal or State law or regulation (including
authorization by a public service commis-
sion) to charge customers a greater amount
for nuclear decommissioning costs, in which
case the taxpayer may pay into the Fund
such greater amount, or

‘(B) in connection with the transfer of a
nuclear powerplant, where the transferor or
transferee (or both) is required pursuant to
the terms of the transfer to contribute a
greater amount for nuclear decommissioning
costs, in which case the transferor or trans-
feree (or both) may pay into the Fund such
greater amount.

¢“(2) CONTRIBUTIONS AFTER FUNDING PE-
RIOD.—Notwithstanding any other provision
of this section, a taxpayer may make deduct-
ible payments to the Fund in any taxable
yvear between the end of the funding period
and the termination of the license issued by
the Nuclear Regulatory Commission for the
nuclear powerplant to which the Fund re-
lates provided such payments do not cause
the assets of the Fund to exceed the nuclear
decommissioning costs allocable to the tax-
payer’s current or former interest in the nu-
clear powerplant to which the Fund relates.
The foregoing limitation shall be applied by
taking into account a reasonable rate of in-
flation for the nuclear decommissioning
costs and a reasonable after-tax rate of re-
turn on the assets of the Fund until such as-
sets are anticipated to be expended.”.

(b) DEDUCTION FOR NUCLEAR DECOMMIS-
SIONING COSTS WHEN PAID.— Paragraph (2) of
section 468A(c) of the Internal Revenue Code
of 1986 (relating to income and deductions of
the taxpayer) is amended to read as follows:

‘(2) DEDUCTION OF NUCLEAR DECOMMIS-
SIONING cOSTS.—In addition to any deduction
under subsection (a), nuclear decommis-
sioning costs paid or incurred by the tax-
payer during any taxable year shall con-
stitute ordinary and necessary expenses in
carrying on a trade or business under section
162.”.

(¢c) LEVEL FUNDING AMOUNTS.—Subsection
(d) of section 468A of the Internal Revenue
Code of 1986 is amended to read as follows:

¢“(d) LEVEL FUNDING AMOUNTS.—

‘(1) ANNUAL AMOUNTS.—For purposes of
this section, the level funding amount for
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any taxable year shall equal the annual
amount required to be contributed to the
Fund in each year remaining in the funding
period in order for the Fund to accumulate
the nuclear decommissioning costs allocable
to the taxpayer’s current or former interest
in the nuclear powerplant to which the Fund
relates. The annual amount described in the
preceding sentence shall be calculated by
taking into account a reasonable rate of in-
flation for the nuclear decommissioning
costs and a reasonable after-tax rate of re-
turn on the assets of the Fund until such as-
sets are anticipated to be expended.

‘(2) FUNDING PERIOD.—The funding period
for a Fund shall end on the last day of the
last taxable year of the expected operating
life of the nuclear powerplant.

““(3) NUCLEAR DECOMMISSIONING COSTS.—For
purposes of this section—

‘““(A) IN GENERAL.—The term ‘nuclear de-
commissioning costs’ means all costs to be
incurred in connection with entombing, de-
contaminating, dismantling, removing, and
disposing of a nuclear powerplant, and shall
include all associated preparation, security,
fuel storage, and radiation monitoring costs.
Such term shall include all such costs which,
outside of the decommissioning context,
might otherwise be capital expenditures.

‘“(B) IDENTIFICATION OF COSTS.—The tax-
payer may identify nuclear decommissioning
costs by reference either to a site-specific
engineering study or to the financial assur-
ance amount calculated pursuant to section
50.75 of title 10 of the Code of Federal Regu-
lations.”.

(d) EFFECTIVE DATE.—The amendments
made by this section shall apply to amounts
paid after June 30, 2000, in taxable years end-
ing after such date.

By Mr. ALLARD:

S. 2968. A bill to empower commu-
nities and individuals by consolidating
and reforming the programs of the De-
partment of Housing and Urban Devel-
opment; to the Committee on Banking,
Housing, and Urban Affairs.

LOCAL HOUSING OPPORTUNITIES ACT

Mr. ALLARD. Mr. President, today I
am introducing the ‘‘Local Housing Op-
portunities Act’”, legislation to em-
power communities and individuals by
consolidating and reforming HUD pro-
grams. I ask unanimous consent that
the following section-by-section de-
scription of the bill be printed in the
RECORD and that the text of the bill be
printed in the RECORD following the de-
scription.

In 1994, there were 240 separate pro-
grams at the Department of Housing
and Urban Development (HUD). By
1997, the number of programs had
grown to 328. Many of these programs
have never been authorized by Con-
gress, and operate under questionable
legal authority. While the number of
HUD programs has grown, HUD’s work-
force has declined from 12,000 employ-
ees in 1995 to 9,000 employees today. As
a result, scarce resources are diverted
away from core housing and enforce-
ment programs, dramatically increas-
ing the risks of mismanagement and
fraud. HUD remains the only Cabinet
level agency designated by the General
Accounting Office (GAO) as ‘‘High
Risk”. In order to promote the inter-
ests of taxpayers and improve the de-
livery of services to beneficiaries, Con-
gress should transfer more programs to
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the States and localities and enact leg-

islation to consolidate, terminate, and

streamline HUD programs.
SECTION-BY-SECTION DESCRIPTION

I. Prohibition of Unauthorized Programs at
the Department of Housing and Urban Devel-
opment—Prohibits HUD from carrying out
any program that is not explicitly author-
ized in statute by the Congress. This provi-
sion takes effect one year after the effective
date to give the Congress sufficient time to
authorize those programs that it wishes to
maintain. Within 60 days of the date of en-
actment the Department of Housing and
Urban Development shall provide a report
detailing every HUD program along with the
statutory authorization for that program.
This report shall be provided annually to the
Senate Committee on Banking, Housing and
Urban Affairs, the Senate Subcommittee on
Housing and Transportation, the House Com-
mittee on Banking and Financial Services,
and the House Subcommittee on Housing and
Community Opportunity.

II. Elimination of Certain HUD Programs—
Terminates certain programs as rec-
ommended by the HUD Secretary in the
““HUD 2020 Program Repeal and Streamlining
Act”. The Department has determined that
these programs are unnecessary, outdated,
or inactive.

Community Investment Corporation Dem-
onstration—never funded, superseded by the
Community Development Financial Institu-
tions program administered by the Depart-
ment of the Treasury.

New Towns Demonstration Program for
Emergency Relief of Los Angeles—not fund-
ed since FY 1993.

Solar Assistance Financing Entity—not
funded in recent years.

Urban Development Action Grants—dis-
continued program, not funded in recent
years.

Certain Special Purpose Grants—not fund-
ed since F'Y 1993 and FY 1995.

Moderate Rehabilitation Assistance in Dis-
asters—no additional assistance for the Mod-
erate Rehabilitation program has been pro-
vided (other than for the homeless under the
McKinney Act) since FY 1989.

Rent Supplement Program—not funded for
many years.

National Home Ownership Trust Dem-
onstration—authority expired at the end of
FY 1994.

Repeal of HOPE I, II, and III—all HOPE
funds have been awarded, no additional fund-
ing has been requested since FY 1995, and no
future funding is anticipated.

Energy Efficiency Demonstration Pro-
gram, section 961 of NAHA—never funded.

Technical Assistance and Training for
IHAs—no funds have been provided for this
program since FY 1994.

Termination of the investor mortgages
portion of the Section 203(k) rehabilitation
mortgage insurance program as rec-
ommended by the HUD IG. Investor rehabili-
tation mortgages constitute approximately
20% of the loans insured under this program,
and recent IG audits have found this portion
of the program to be particularly vulnerable
to fraud and abuse by investor-owners. The
larger portion of the program for owner/oc-
cupants is retained.

Certificate and Voucher Assistance for
Rental Rehabilitation Projects—rental reha-
bilitation program has been repealed, section
289 of NAHA.

Single Family Loan Insurance for Home
Improvement Loans in Urban Renewal
Areas—unnecessary.

Single Family and Multifamily Mortgage
Insurance for Miscellaneous Special Situa-
tions, section 223 (a)(1)—-(6) and (8)—obsolete.

Single Family Mortgage Insurance for so-
called ‘‘Modified” Graduated Payment Mort-

CONGRESSIONAL RECORD — SENATE

gages, section 245 (b)—insurance authority
terminated in 1987 but provision never re-
pealed.

War Housing Insurance—authority for new
insurance terminated in 1954, but provision
never repealed.

Insurance for Investments (Yield Insur-
ance)—program never implemented, but au-
thority and provision never repealed.

National Defense Housing—authority for
new insurance terminated in 1954, but provi-
sion never repealed.

Rural Homeless Housing Assistance—not
funded since FY 1994, all HUD homeless as-
sistance will be part of the McKinney Home-
less Assistance Performance Fund created
under this legislation.

Innovative Homeless Initiatives Dem-
onstration—not funded since FY 1995, all
HUD homeless assistance will be part of the
McKinney Homeless Assistance Performance
Fund created under this legislation.

During the remainder of 2000, the Senate
Housing and Transportation Subcommittee
will hold hearings on this discussion draft.
At that time the Subcommittee will solicit
the recommendations of the Department, the
IG, the GAO, and other organizations for
other HUD programs that can be streamlined
or eliminated. This legislation also provides
for the creation of a ‘“HUD Consolidation
Task Force” which will report to the Con-
gress with recommendations on how to re-
duce the number of programs at HUD
through consolidation, termination, or
transfer to other levels of government.

III. HUD Consolidation Task Force—Man-
dates the creation of a task force that will
focus exclusively on legislative and regu-
latory options to reduce the number of HUD
programs. The task force will consist of
three individuals: the Comptroller General of
the United States, the HUD Secretary, and
the HUD Inspector General. Within six
months of the enactment of this legislation,
the task force will produce a report outlining
options to reduce the number of HUD pro-
grams through consolidation, elimination,
and transfer to other levels of government.
The report will be provided to the Senate
and House Housing Subcommittees as well as
the Senate and House Banking Committees.

I. Community Development Block Grant
Authorization (CDBG) and Prohibition of
Set-Asides and Earmarks—Restores local
control over the CDBG program by prohib-
iting Congressional set-asides and earmarks
not specifically authorized in statute. The
original intent of CDBG was that program
dollars would be allocated directly to cities
and states according to formula. In FY 1999
over 10 percent of the funds were earmarked
for specific projects (the earmarks have in-
creased steadily in recent years). CDBG was
last authorized in 1994, this legislation would
authorize the program through FY 2005, with
an initial authorization of $4,850,000,000 in
FY 2001.

II. Community Notification of Opt-Outs—
Requires that when HUD receives notice of a
Section 8 opt-out that it forward that notice
within 10 days to the top elected official for
the unit of local government where the prop-
erty is located. This supplements the re-
quirement in Section 8 (c)(8)(A) of the Hous-
ing Act of 1937 that HUD and tenants be noti-
fied one year in advance if a Section 8 opt-
out is anticipated.

III. Urban Homestead Requirement—Di-
rects that HUD-held properties that have not
been disposed of within six months following
acquisition by HUD or a determination that
they are substandard or unoccupied, shall be
made available upon written request for sale
or donation to local governments or Commu-
nity Development Corporations (CDCs).

IV. Permanent ‘‘Moving To Work” Author-
ization—Continues the deregulation of Pub-
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lic Housing Authorities (PHAs) by opening
the “Moving To Work’ program to all PHASs.
This program was authorized as a dem-
onstration in the 1996 VA/HUD Appropriation
bill and granted up to 30 PHAs the option to
receive HUD funds as a block grant. The pro-
gram provides autonomy from HUD micro-
management and the freedom to innovate
with reforms such as work requirements,
time limits, job training, and Home owner-
ship assistance. The Secretary shall approve
an application under this program for all but
the lowest performing PHAs unless the Sec-
retary makes a written determination, with-
in 60 days after receiving the application,
that the application fails to comply with the
statutory provisions authorizing the ‘‘Mov-
ing to Work” program.

Consolidate HUD Homeless Assistance
Funds into the ‘“McKinney Homeless Assist-
ance Performance Fund”’—Combines HUD’s
McKinney programs (Supportive Housing
Program, Shelter Plus Care, Section 8 Mod-
erate Rehabilitation for Single Room Occu-
pancy Dwellings, Safe Havens, Rural Home-
less Housing Assistance, and the Emergency
Shelter Grants), into a single McKinney
Homeless Assistance Performance Fund (
and authorizes funding through FY 2003, at
an initial level of $1,050,000,000 in FY 2001).
Distributes funds according to the CDBG
block grant formula with 70 percent to units
of local government and 30 percent to states.

Eligible units of local government include
metropolitan cities, urban counties, and con-
sortia. The formula is to be reviewed after
one year with a statutory requirement that
HUD provide alternative formulas for the
Congress to consider. State funds are avail-
able for use in areas throughout the entire
state. Codifies and requires a Continuum of
Care system by grant recipients. The Con-
tinuum of Care submission is linked with the
Consolidated Plan. Every three dollars of
federal block grant money is to be matched
with one dollar of state or local money.
Funds qualifying for the match are the same
as those currently permitted under the
Emergency Shelter Grants program, and
would include salaries paid to staff, volun-
teer labor, and the value of a lease on a
building. There is a five year transition pe-
riod—state and local governments would re-
ceive no less than 90 percent of prior award
amounts (average for FY 96-99) in the first
year after enactment, 85 percent in the sec-
ond year after enactment, 80 percent in the
third and fourth year after enactment, and
75 percent in the fifth year after enactment.
Eligible projects and activities include emer-
gency assistance, safe haven housing, transi-
tional housing, permanent housing, sup-
portive services for persons with disabilities,
single room occupancy housing, prevention,
outreach and assessment, acquisition and re-
habilitation of property, new construction,
operating costs, leasing, tenant assistance,
supportive services, administrative (gen-
erally limited to 10 percent of funds), capac-
ity building, targeting to subpopulations of
persons with disabilities. Performance meas-
ures and benchmarks are included, along
with periodic performance reports, reviews,
and audits.

I. Mutual and Self-Help Housing Technical
Assistance and Training Grants Program—
Reauthorizes technical assistance grants to
facilitate the construction of self-help hous-
ing in rural areas. Program beneficiaries are
required to contribute a significant amount
of sweat equity to the construction of the
homes that they will own. Authorizes fund-
ing of $40 million for FY 2001 and 2002, and
$45 million for FY 2003-2005.

II. Improve the Rural Housing Repair Loan
Program for the Elderly—Increases the
amount for which a promissory note is con-
sidered a sufficient security for housing re-
pairs from $2,500 to $7,500.
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III. Enhance Efficiency of Rural Housing
Preservation Grants—Eliminates the exist-
ing statutory requirement that prohibits a
State from obligating more than 50 percent
of its Housing Preservation Grants alloca-
tion to any one grantee. Many states receive
only a small amount from this formula pro-
gram. In many cases the money can only be
most effectively invested in one project.

IV. Project Accounting Records and Prac-
tices—Requires section 515 rural housing
borrowers to maintain records in accordance
with GAAP (Generally Accepted Accounting
Principles).

V. Operating Assistance for Migrant Farm-
worker Projects Authority—Permits rural
housing operating assistance payments in
migrant and seasonal farm labor housing
complexes.

I. Authorization of Appropriations for
Rental Vouchers for Relocation of Witnesses
and Victims of Crime—Authorizes specific
funding for vouchers for victims and wit-
nesses of crime. These vouchers were author-
ized in the Quality Housing and Work Re-
sponsibility Act of 1998 (QHWRA). No funds
have yet been appropriated and HUD has yet
to write regulations. The current authoriza-
tion directs the Secretary to make available
such sums as may be necessary for the relo-
cation of families residing in public housing
who are victims of a crime of violence re-
ported to an appropriate law enforcement
authority, and requires that PHAs notify
tenants of the availability of such funds.
This legislation would authorize a funding
level in each of F'Y 2001-2005 of $25,000,000.

II. Revise the HUD Lease Addendum—Pro-
hibits the HUD lease addendum from over-
riding local law. Participating housing pro-
viders and residents sign a three-party lease
along with the public housing authority. The
law requires the attachment of a HUD Lease
Addendum (HUD Form 52647.3) which over-
rides some local market provisions and prac-
tices, holding the voucher resident to a non-
standard lease contract. The use of federally
promulgated forms that counter local prac-
tice incurs additional training, legal and
management costs. The voucher lease adden-
dum shall be nullified to the extent that it
conflicts with State or local law.

III. Reduce the Burden of Housing Quality
Standard Inspections—Provides the option
that Housing Quality Standard inspections
be conducted on a property basis rather than
a unit basis. Currently each individual unit
that is rented under the program must be in-
spected for compliance with HUD’s Housing
Quality Standards. Individual inspections
are a time-consuming administrative head-
ache for PHAs and Section 8 landlords, result
in slow unit turnover, and significant lost
revenue. This legislation provides the Sec-
tion 8 landlord with the option to have an-
nual inspections conducted on a property or
building basis, rather than a unit basis.

IV. HUD Report to the Congress on Ways
to Improve the Voucher Program—Requires
that the HUD Secretary solicit comments
and recommendations for improvement in
the voucher program through notice in the
Federal Register. Six months after enact-
ment, the Secretary shall submit to the
House and Senate Housing Subcommittees
and the House and Senate Banking Commit-
tees a summary of the recommendations re-
ceived by the Secretary regarding sugges-
tions for improvement in the voucher pro-
gram.

I. Reauthorize the Self-Help Homeowner-
ship Opportunity Program (SHOP)—Reau-
thorizes the SHOP program which provides
funding for land and infrastructure pur-
chases to facilitate self-help housing. Uti-
lized by Habitat for Humanity and the Hous-
ing Assistance Council. Reauthorize through
FY 2005, beginning with $25 million in FY

CONGRESSIONAL RECORD — SENATE

2001. Adds new language allowing an addi-
tional year to use funds for local groups
building five or more homes (increase from
two years to three years), and also making it
possible for local and national non-profit or-
ganizations using SHOP funds to advance
their own money to purchase property, pend-
ing the environmental review approvals, to
be repaid from federal funds after the envi-
ronmental reviews have been approved.

II. Capacity Building for Community De-
velopment and Affordable Housing Pro-
gram—Reauthorizes and increases grants to
non-profits to expand affordable housing ca-
pacity. Presently authorized for The Enter-
prise Foundation, Local Initiatives Support
Corporation, Habitat for Humanity,
Youthbuild USA, and the National Commu-
nity Development Initiative. Expands access
to this program to include the ‘‘National As-
sociation of Housing Partnerships’” and au-
thorizes a funding level of $40 million for
each of FY 2001-2003. Amounts must be
matched three to one from other sources.

III. Work Requirement for Public Housing
Residents: Coordinate Federal Housing As-
sistance with State Welfare Reform Work
Programs—Requires that able-bodied and
non-elderly public housing residents be in
compliance with the work requirements of
welfare reform in their state. Those unable
to comply would be provided the opportunity
to engage in community service or partici-
pate in an economic self-sufficiency pro-
gram. There is substantial overlap in fami-
lies receiving welfare and those benefitting
from assisted housing. Among families with
children, it is estimated that 72 percent of
those who live in public housing receive
some type of welfare. These families are cur-
rently subject to Welfare Reform work re-
quirements and this provision simply applies
the requirement to the remaining able-bod-
ied recipients of federal housing assistance.
Public housing was originally conceived as
temporary assistance for working low-in-
come families to help them during times of
financial distress. Recent housing legislation
has recognized this fact by placing increas-
ing emphasis on self-sufficiency. These ef-
forts should be coordinated with the self suf-
ficiency efforts of Welfare Reform. PHAs
shall monitor compliance with the state
work requirement. There shall be an excep-
tion for the elderly and disabled, and as with
Welfare Reform, there will be a broad defini-
tion of work including; employment, com-
munity service, vocational and job training,
work associated with self help housing con-
struction, refurbishing publicly assisted
housing, the provision of certain child care
services, and participation in education pro-
grams or economic self-sufficiency programs.
This work requirement will replace the 8
hour per month ‘“‘Community Service’’ Re-
quirement that exists in current law for resi-
dents of public housing. Public Housing Au-
thorities shall not be prohibited by this leg-
islation from implementing more stringent
work requirements and States electing the
housing assistance block grant would be ex-
cluded from this requirement and be free to
design their own self-sufficiency require-
ments.

IV. Flexible Use of CDBG Funds to Main-
tain Properties—Amends Section 105(a)(23) of
the Housing and Community Development
Act, which currently authorizes use of CDBG
funding for activities necessary to make es-
sential repairs and payment of operating ex-
penses needed to maintain the habitability
of housing units acquired through tax fore-
closure proceedings in order to prevent aban-
donment and deterioration of such housing
in primarily low- and moderate-income
neighborhoods. This language is amended to
permit the use of CDBG funds for property
upkeep in instances in which a court has
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wrested effective control of a distressed resi-
dential property from the owner and ap-
pointed a responsible third party (often a
non-profit organization or other owner/man-
ager of properties in the area) to operate the
property on an interim basis as adminis-
trator, although legal title remains with the
original owner.

IV. Allows Vouchers in Grandfamily Hous-
ing Assisted with HOME Dollars—Permits
flexible use of Section 8 vouchers in
Grandfamily Housing assisted with HOME
dollars. Current law restricts the level of
Section 8 assistance that may be used in
projects assisted with HOME funds. This leg-
islation creates an exception to the general
rule for projects designed to benefit
Grandfamilies, by permitting the use of Sec-
tion 8 vouchers at the Fair Market Rent
(FMR) level by Grandparents choosing to
live in low income housing projects assisted
with HOME dollars. This change is designed
to assist low-income, elderly residents and
their grandchildren for whom they provide
full-time care and custody.

V. Simplified FHA Downpayment Calcula-
tion.—Makes permanent the temporary sim-
plified FHA downpayment calculation pro-
vided in section 203(b) of the National Hous-
ing Act. The current downpayment calcula-
tion on FHA loans is needlessly complex. Re-
cent appropriations bills have included a
simplified pilot program that replaces the
current multi-part formula with a single cal-
culation based solely on the appraised value
of the property. The simplified formula
yields substantially the same downpayment
result as the multi-part formula.

VI. Authorize the Use of Section 8 Funds
for Downpayment Assistance—Permits ten-
ants to receive up to one year’s worth of Sec-
tion 8 assistance in a lump sum to be used
toward the down payment on a home. This
compliments innovative programs that allow
the use of Section 8 assistance for mortgage
payments.

VII. Reauthorize the Neighborhood Rein-
vestment Corporation through 2003—Reau-
thorizes the Neighborhood Reinvestment
Corporation, a congressionally chartered,
public non-profit corporation established in
1978 to revitalize declining lower-income
communities and provide affordable housing.
Funding is authorized at $90 million in FY
2001, and $95 million in each of FY 2002 and
2003.

Provides States the option to receive cer-
tain federal assisted housing funds (tenant
assistance programs) in the form of a block
grant. Modeled on Welfare Reform, this
would give States the freedom to innovate
absent HUD micro-management. States ac-
cepted into the program would sign a five
year performance agreement with the federal
government that details how the State in-
tends to combine and use housing assistance
funds from programs included in the per-
formance agreement to advance low income
housing priorities, improve the quality of
low income housing, reduce homelessness,
and encourage economic opportunity and
self-sufficiency. States electing the block
grant would determine how funds are distrib-
uted to state agencies, Public Housing Au-
thorities, project owners, and tenants. Dur-
ing the first year of the performance agree-
ment States would receive the highest of the
prior three years funding for each program
included in the performance agreement.
There would then be an annual inflation ad-
justment in each future year until Congress
(following consultation with HUD) enacts a
formula that reflects the relative low-in-
come/affordable housing needs of each State.
A performance agreement submitted to the
Secretary would have to be approved by the
Secretary unless the Secretary makes a
written determination, within 60 days after
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receiving the performance agreement, that
the performance agreement fails to comply
with provisions of the Act. Eligible programs
for inclusion in the block grant shall in-
clude: the voucher program for rental assist-
ance under section 8(o) of the United States
Housing Act of 1937; the programs for
project-based assistance under section 8 of
the United States Housing Act of 1937; the
program for housing for the elderly under
section 202 of the Housing Act of 1959; the
program for housing for persons with disabil-
ities under section 811 of the Cranston-
Gonzales National Affordable Housing Act.
The distribution of block granted funds with-
in the State from programs included in the
performance agreement shall be determined
by the Legislature and the Governor of the
State. In a State in which the constitution
or state law designates another individual,
entity, or agency to be responsible for hous-
ing, such other individual, entity, or agency
shall work in consultation with the Gov-
ernor and Legislature to determine the local
distribution of funds. Existing contracts in-
volving federal housing dollars shall be hon-
ored by the States until their expiration.
States shall at such point handle the renewal
of all contracts. A State may not use more
than 3 percent of the total amount of funds
allocated to such State under the programs
included in the performance agreement for
administrative purposes. Performance cri-
teria shall include at a minimum a measure
of; the improvement in housing conditions,
the number of units that pass housing qual-
ity inspections, the number of residents that
find employment and move to self-suffi-
ciency, the level of crime against residents,
the level of homelessness, the level of pov-
erty, the cost of assisted housing units pro-
vided, the level of assistance provided to peo-
ple with disabilities and to the elderly, suc-
cess in maintaining the stock of affordable
housing, and increasing homeownership. If at
the end of the 5-year term of the perform-
ance agreement a State has failed to meet at
least 80 percent of the performance goals
submitted in the performance agreement,
the Secretary shall terminate the perform-
ance agreement and the State or community
shall be required to comply with the pro-
gram requirement, in effect at the time of
termination, of each program included in the
performance agreement. To reward States
that make significant progress in meeting
performance goals, the HUD Secretary shall
annually set aside sufficient funds to grant a
reward of up to 5 percent of the funds allo-
cated to participating States.
Sense of the Congress Supporting Tax
Incentives

SENSE OF THE CONGRESS THAT THE LOW INCOME

HOUSING TAX CREDIT STATE CEILINGS AND

THE PRIVATE ACTIVITY BOND CAPS SHOULD BE

INCREASED

It is the sense of the Congress that the Low
Income Housing Tax Credit and Private Ac-
tivity Bonds have been valuable resources in
the effort to increase affordable housing.

It is the sense of the Congress that the Low
Income Housing Tax Credit and Private Ac-
tivity Bonds effectively utilize the ability of
the states to deliver resources to the areas of
greatest need within their jurisdictions.

It is the sense of the Congress that the
value of the Low Income Housing Tax Credit
and the Private Activity Bonds have been
eroded by inflation.

Therefore, be it resolved, That the Low In-
come Housing Tax Credit State Ceilings
should be increased by forty percent in the
year 2000, and that the level of the state ceil-
ings should be adjusted annually to account
for increases in the cost-of-living, and

That the Private Activity Bond Caps
should be increased by fifty percent in the
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yvear 2000, and that the value of the caps
should be adjusted annually to account for
increases in the cost-of-living.

I. Tighten Language on Lobbying Restric-
tions on HUD employees—Prohibits employ-
ees at HUD from lobbying, or attempting to
influence legislation before the Congress.
This language is based on current restric-
tions on Department of Interior employees.
No federally appropriated funds may be used
for any activity that in any way tends to
promote public support or opposition to leg-
islation, a nomination, or a treaty. The
President, the Vice President and Senate
confirmed agency officials are exempt from
these provisions. However, these individuals
may not delegate their authority to any
other employees of the Department. Provides
civil money penalties against non-exempt
employees who independently violate the
statute, and against exempt employees who
have delegated their lobbying authority.

II. The Department of Housing and Urban
Development shall promulgate regulations
under the provisions of this Act within 6
months of the enactment of this Act.
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Be it enacted by the Senate and House of Rep-
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Congress assembled,
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