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FOREWORD

The question of the proper roles of the executive and legislative 
branches in decisions which engage, or might engage, U.S. Armed 
Forces in military action is a constantly recurring one although it 
appears in many different forms. Its most recent face has been the 
issue of sending 200 American civilian technicians to operate an Early 
Warning System between Egyptian and Israeli forces in the Sinai 
Peninsula. Although not involving the dispatch of American troops 
abroad, it is likely that Congress was asked to concur in recognition 
of the possibility that the arrangement could someday involve the 
United States in hostilities in the area, if only to evacuate the techni­
cians. Congressional debate gave careful consideration to this possi­
bility. The Sinai Resolution as finally passed stated that nothing in 
the resolution was to be construed as granting any authority to the 
President with respect to the introduction of Armed Forces and that 
it did not signify approval of any other commitment or agreement 
made by the executive branch.

The issue of the respective powers of Congress and the President to 
commit American troops abroad is not a new one. The same basic con­
stitutional and legal problems considered in the passage of the War 
Powers Resolution were debated throughout the Vietnam war. They 
were also discussed 25 years ago in regard to the conflict in Korea and 
the dispatch of troops to Europe.

At that time, during the so-called “Great Debate” of 1951, the House 
Committee on Foreign Affairs requested that two consultants on its 
staff, George Lee Millikan and Sheldon Kaplan, prepare an analysis 
of the issues involved in the use of U.S. Armed Forces in foreign coun­
tries. The resulting report proved to be a useful contribution to the 
national discussion of the issue.

With the revival of the national debate over the proper exercise of 
the war powers in 1970, the Subcommittee on National Security Policy 
and Scientific Developments began an intensive studv of legislation 
defining more precisely the rights and prerogatives of each branch of 
government in the war powers area. As part of that effort, the Foreign 
Affairs Division of the Congressional Research Service (then the 
Legislative Reference Service) of the Librarv of Congress was asked 
to prepare a 1970 revision bringing the earlier document up to date.

Since that revision is now out of print and many important events 
relating to the subject have occurred, such as passage of the War 
Powers Resolution, the subcommittee asked the Foreign Affairs Divi­
sion to prepare another revision. This 1975 revision was prepared by 
Ellen C. Collier, Specialist in U.S. Foreign Policy at the request of 
the newly renamed Subcommittee on International Security and 
Scientific Affairs. # .

The publication includes a brief analysis of the various constitu­
tional provisions relating to the President’s and Congress’ nowers to 
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make war and to maintain and deploy U.S. Armed Forces abroad. It 
makes liberal use of excerpts from relevant documents, texts of im­
portant statements, citations of court decisions and quotations from 
authorities on the subject. It also includes an historical listing of in­
stances where use has been made of U.S. Armed Forces in foreign 
countries, with pertinent congressional action in major instances which 
were not declared wars. The material presented here is not intended to 
cover all possible issues involved in the question under consideration; 
the purpose is to deal with several important phases of the subject and 
to present interpretations reflecting varying points of view.

It is the hope of the subcommittee that revision and republication 
of this document will provide a valuable source of information to the 
members of Congress and to the public who are attempting to come to 
grips with the complex questions posed by the concurrent jurisdiction 
over warmaking given to Congress and the President by the 
Constitution.

Clement J. Zablockl, 
Chairman, Subcommitee on International Security and 

Scientific Affairs, Committee on International Relations.
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I. Introduction

The U.S. Constitution allocates war powers, as well as foreign policy 
powers, to both the President and the Congress. However, this alloca­
tion was broadly framed, and this lack of precision was an “invitation 
to struggle” between the two branches. Historically, there has been a 
failure on the part of both to agree on their respective prerogatives. In 
recent years, this failure has stemmed in large part from efforts to avoid 
impairing the effectiveness of the United States during sudden crises 
or in its relations with authoritarian governments. Moreover, the 
Courts have hestitated to pass judgment on a question which they have 
considered to be a political, rather than a legal one.

While there has often been controversy in the past in regard to exer­
cise of the war powers, recently the dispute over one of the most crucial 
aspects of the question, the sending of troops abroad, has reached a new 
dimension. The evolution of greater U.S. involvement in world affairs, 
as well as the inherent dangers of war in the nuclear age, are factors 
which must be considered in this controversy.

Twice since the end of the Second World War, first in Korea and then 
in Indochina, the United States has been heavily engaged in armed con­
flicts abroad. On other occasions, Amerian troops have been sent to 
foreign countries in times of crisis, for example, to Lebanon in 1958 and 
the Dominician Republic in 1965. Additional critical situations, in­
cluding the confrontation in the Formosa Straits in 1955, the Cuban 
missile crisis in 1962, and the seizure of the Mayaguez in 1975 have 
been met by a use of American military forces. Through most of this 
period, even when there was no particular emergency, large numbers of 
American servicemen have been stationed in other countries in support 
of United States foreign policy, and weapons have been poised in the 
United States and abroad to retaliate in the event of a nuclear attack. 
AH of these situations carried the risk of involving the nation in war.

In several instances, including the conflict in Korea in 1950, the dis­
patch of troops to Europe in 1951, the escalation of warfare in Vietnam 
in 1965, and the entrance into Cambodia in 1970, there have been great 
debates on procedures by which the United States Armed Forces have 
been sent abroad. The question was also extensively debated in con­
nection with the passage of the War Powers Resolution of 1973. This 
study will examine some of the constitutional issues brought to light in 
those debates. It is not intended to be a discussion of the merits of the 
policies themselves.

One fundamental issue is whether the President, particularly in his 
role as Commander in Chief, has the constitutional power to send troops 
abroad without congressional authorization. Are there some instances 
in which the President does have the right to send troops abroad and 
others in which he does not ? Closely connected is the question of the 
meaning of the congressional power to declare war, and whether con­
gressional authorization for sending troops to fight abroad either by a 
declaration of war or by some other act, is required. A third issue in­
volved is the extent to which Congress can limit the President’s use of 
armed forces in instances when congressional authorization has not 
been obtained.

(1)



II. The International Framework

Often in recent years, the delineation of the executive and legisla­
tive roles in sending troops abroad has become more confused because 
of the additional issues of international law involved. Most questions 
of the international legality of specific United States actions are 
outside the scope of this study. However, in many instances the war 
powers of the President and the Congress affect those procedures by 
which the United States must determine and meet its international 
obligations. Therefore, a brief summary of the international legal 
framework within which the United States must operate will be 
described.

a. unilateral action

The United States, as a sovereign nation, can act to protect its 
interests as it views them by whatever means it determines, subject 
to the law of nations, the self-imposed limitations of treaty obliga­
tions such as the United Nations Charter, and domestic constitu­
tional or statutory prohibitions.

A relationship between the spheres of international and constitu­
tional law was described by Mr. Justice Sutherland in United States 
v. Curtiss ^Wright Export Corporation:

Neither the Constitution nor the laws passed in pursuance of it have any force 
in foreign territory unless in respect of our own citizens; and operations of the 
nation in such territory must be governed by treaties, international compacts 
and understandings, and the principles of international law. As a member of the 
family of nations, the right and power of the United States in that field are equal 
to the right and power of the other members of the international family. Other­
wise, the United States is not completely sovereign.1

B. ACTION UNDER TREATY OBLIGATIONS

Because they might impose an obligation to use U.S. Armed Forces 
abroad, treaties are relevant to the exercise of the war powers in two 
respects. First, initial adoption of such a treaty obligation requires 
joint approval by the President and the Senate, that is, a measure of 
legislative-executive cooperation. Second, subsequent fulfillment of 
such an obligation can lead to either cooperation or conflict between 
the President and the Congress in the exercise of their respective war 
powers. Although executive agreements may also be a source of inter­
national obligation, the issue of their use in place of treaties will not be 
discussed in this study.

Article VI of the United States Constitution provides that the Con­
stitution, laws of the United States, and all treaties made under the au­
thority of the United States shall be the supreme law of the land. The 
provisions of a treaty may establish a legal basis for certain actions 
which would not exist in the absence of that treaty or specific legisla­
tion.

*299 U.S. 304, 318 (1936).
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Frequently treaty provisions are not self-executing and require 
legislation to enable the United States to carry out its part. In such 
cases Congress plays a major role in determining the manner m jvhic i 
a treaty is to be interpreted and carried out by the United States.

Congress may also exercise its legislative pow£r $° &s. to nullity 01 
supersede a treaty obligation. Chief Justice Taft, in his decision of 
1923 as sole arbitrator between Great Britain and Costa Rica, made 
the point:

* * * a treaty may repeal a statute, and a statute may repeal a treaty. The 
Supreme Court cannot under the Constitution recognize and enforce rights 
accruing to aliens under a treaty which Congress has repealed by statute.

Even though Congress may by legislative act nullify and supersede 
a treaty, the international obligation of the United States under 111 
treaty is not thereby terminated. Judge John Bassett Moore, discuss­
ing a case involving an act of Congress contrary to provisions of an 
earlier treaty, says:

Tt was held that the act of October 1, 1888, was a constitutional exercise of 
legislative power, and that, so far as it conflicted with existing treaties, it operated 
to that extent to abrogate them as part of the municipal law of the United 
States though it could not have the effect of destroying their international 
obligation.2 3

Secretary of State Hughes elaborated the point in a memorandum of 
February 19, 1923, to Secretary of the Treasury Mellon as follows.

* * * a judicial determination that an act of Congress is to prevail over a 
treaty does not relieve the Government of the United States of the obligations 
established by a treaty. The distinction is often ignored between a rule of domestic 
law, which is established by our legislative and judicial dM1®;^®.^d 
inconsistent with an existing treaty, and the international obligation vnich a 
treaty establishes. When this obligation is not performed, a claim will inevitably 
be made to which the existence of merely domestic legislation does not constitute 
a defense; and, if the claim seems to be well founded and other methods of settle­
ment have not been availed of, the usual recourse is an arbitration in which 
international rules of action and obligations would be the subject of consideration.

Treaty provisions might obligate the United States to take armed 
action against other states. While this country has never promised by 
treaty to go to war automatically in specific circumstances, it has 
entered into formal engagements that might conceivably result in 
the use of American forces in war or other armed hostilities. Whether 
a treaty, such as the North Atlantic Treaty (NATO), obligates the 
United States to take armed or other action in specific situations is 
not the issue in the problem of determining executive and legislative 
powers in sending troops abroad. The issue is what role each branch

2 5 Hackworth, Digest of International Law, p. 195. r^luxinn case3 Moore, Digest of International Law, p. 367, discussing the Chinese Exclusion case, 
130 U.S. 581 (1899).
^o^^^ April 4, 1949, states “the parties agree that an

arm™ attack against one or more of them in Europe or North America shall be cou^^d 
ab“ taX and in^oncer^with the Xr^ action as
it deems necessary including the use of armed force. . . . o 1047 statesThe Inter-American Treaty of Reciprocal Assistance, signed September 2, 1947, states 
that an armed attack against any American State "shall be considered as an attack 
against an We American States and . . .’each one . . . undertakes to assist in meeting 
^'in^the^ANZUS Treaty with Australia and New Zealand, signed September t IWt 
the Southeast Asia Collective Defense Treaty signed September 8, 1954, and bilateral 
security treaties with the Philippines (August 50, 1951), Japan January 19, 1960) the 
Republic of Korea (October 1, 1953), and the Republic of China (December 2, 19o4), each 
partv “recognizes" that an armed attack in the specified area would be dangerous to its 
own"peace and safety and declares that it would act to meet the common danger in 
accordance with its constitutional processes.

61-285—75------2
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should play in determining first, whether a treaty obligates the 
United States to send armed forces, and second, in what manner this 
obligation is to be met.

There have been conflicting opinions on both of these points. A 
memorandum prepared by Leonard C. Meeker, Legal Adviser of the 
Department of State, on the legality of United States participation 
in the defense of Vietnam on March 4, 1966, stated:

Article IV, paragraph 1, of the SEATO Treaty establishes as a matter of law 
that a Communist armed attack against South Vietnam endangers the peace and 
safety of the United States. In this same provision the United States has under­
taken a commitment in the SEATO Treaty to “act to meet the common danger 
in accordance with its constitutional processes” in the event of such an attack.

Under our Constitution it is the President who must decide when an armed 
attack has occurred. He has also the constitutional responsibility for determining 
what measures of defense are required when the peace and safety of the United 
States are endangered. If he considers that deployment of U.S. forces to South 
Vietnam is required, and that military measures against the source of Communist 
aggression in North Vietnam are necessary, he is constitutionally empowered 
to take those measures.®

On the other hand, Lawrence R. Velvel wrote:
A treaty cannot override the Constitution, and under the Constitution it is the 

Congress, not the President, which is to declare war. Thus, the Congress must 
decide whether particular treaty obligations require entry into war. The words 
“constitutional process” in the SEATO Treaty therefore must mean that the 
Congress shall make this decision. If they mean the President shall make it, then 
in this respect the SEATO Treaty is void under the United States Constitution 
because it in effect gives the President the power to declare war. Neither can it 
be argued that, because the Senate approves treaties, the Senate has delegated 
the power to declare war to the President. As will be later pointed out, the power 
to declare war cannot be delegated to the President even by the full Congress. 
Still less can it be delegated by the Senate, since it does not belong to the Senate 
alone, but to the Senate and House together.6 7

Francis D. Wormuth wrote:
The general principle is that the treaty power cannot be used in such a way as 

to alter the constitutional distribution of powers. So the United States objected 
to the proposal for the creation of an international Prize Court because the 
Constitution does not permit appeals from decisions of the United States Supreme 
Court. In Reid v. Covert in 1957 the Supreme Court had before it an act of Congress 
which provided for the trial of civilian dependents of military personnel abroad, 
thus ousting the constitutional courts of their jurisdiction under Article III and 
depriving the dependents of their right to jury trial. The government justified 
the act as one necessary to carry out executive agreements with Great Britain 
and Japan which were treated as having the force of treaties. Justice Black said : 
“The obvious and decisive answer to this, of course, is that no agreement with a 
foreign nation can confer power on the Congress, or on any other branch of 
Government, which is free from the restraints of the Constitution.” 8

C. THE UNITED NATIONS •CHARTER %

Among all the treaties to which the United States is a party and 
which have a bearing on the use of American forces abroad in the 
postwar era, the United Nations Charter is in a category by itself for 
several reasons. One of its purposes is to establish a system “to 
maintain international peace and security, and to that end, to take 
effective collective measures for the prevention and removal of 

6 Meeker, Leonard C., Legal Adviser. The Legality of U.S. Participation in Defense of 
Vietnam. Department of State Bulletin, v. 54, March 28, 1966, p. 485.

7 Velvel, Lawrence R.. The War in Vietnam: Unconstitutional, Justiciable, and Juris- 
dictionally Attackable. In Richard A. Falk, ed. The Vietnam War and International Law, 
v. 2. Princeton, Princeton University Press, 1969. p. 657.

8 Wormuth, Francis D. The Vietnam War: The President versus the Constitution. In 
Falk, op. cit., p. 775.



threats to the peace, and for the suppression of acts of aggression or 
other breaches of the peace . . . Thus, it establishes new terms tor 
utilizing armed force for the maintenance of international peace. 
Similarly, it places new limitations on the use of force by United 
Nations members. Moreover, according to the terms of the Charter its 
provisions prevail over the obligations under any other treaty. Article 
103 states:

In the event of a conflict between the obligations of the Members of the United 
Nations under the present Charter and their obligations under any other inter­
national agreement, their obligations under the present Charter shall pre^ ai .

The United Nations Charter, having been ratified by the President 
after the Senate had approved it, became operative on October 24, 
1945. The legal force of treaties under the Constitution is described 
by Hackworth:

It is well settled by the decisions of the United States Supreme Court that 
treaty provisions, which are self-executing in the sense that they require no 
additional legislation to make them effective, are equivalent to and of like obli­
gation with an act of Congress. The Constitution declares that both shall^be the 
supreme law of the land, and both are equally binding upon the courts.

As with all treaties, therefore, the self-executing provisions of the 
Charter became the supreme law of the land. Certain of the non- 
self-executing provisions were made effective by the Congress in the 
“United Nations Participation Act of 1945.” 9 10

The late E. S. Corwin, in his classic work on the Presidency, observes 
with regard to the United Nations Participation Act that:

* * ♦ American implementation of the Charter, and hence its ultimately 
binding interpretation for the United States, is based on the national legislatii e 
power, not on the treaty-making power, nor on Presidential prerogative. * * * 
the controlling theory of the act is that American participation in United Nations 
shall rest on the principle of departmental collaboration, and not on an exclusive 
Presidential prerogative in the diplomatic field.11

It is important to examine the question of international obligations 
relating to the use of armed forces abroad which the United States 
incurs as a member of the United Nations. The starting point is the 
provision in article 25 by which:

* * * the members of the United Nations agree to accept and carry out the 
decisions of the Security Council * * *
According to Hans Keisen, professor at the University of California 
(Berkeley), this provision may be interpreted to mean:

* ♦ ♦ the members are obligated to carry out all resolutions of the Security 
Council which the Security Council is authorized by the Charter to issue with 
the intention to bind the members at whom they are directed, that is to say all 
resolutions which the Charter does not characterize in a way which permit the 
interpretation that they shall not have a binding force, such as “recommenda­
tions” or “plans” 12

Secretary of State Stettinius commented on this article as follows:
The precise extent of the obligation of members under article 25 can be deter­

mined only by reference to other provisions of the Charter, particularly chapters 
VI, VII, VIII, and XII (art. 24, par. 2). Decisions of the Security Council take on 
a binding quality only as they relate to the prevention or suppression of breaches 

9 Hackworth, op. cit.. p. 194, citing Foster v. Neilson, 2 Pet. 253, 314 (1829). The 
Cherokee Tobacco, 11 Wall. 616. 621 (1870). Chew Heong v. United States, 112 U.S 536
(1884), Head Money cases, 112 U.S. 580, 599 (1884), Whitney v. Robertson, 124 U.S. 

19™ Public 8Law 264. 79th Cong., 1st sess. (59 Stat. 619), as amended by Public Law 
341, 81st Cong.. 1st sess. (63 Stat. 734).

11 Corwin, Edward S. The President, Office and Powers, 1787-1957. New York, New 
York University Press. 1957, p. 221.

12 Law of the United Nations, London, 1950, pp. 95, 96.
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of the peace. With respect to the pacific settlement of disputes, the Council has 
only the power of recommendation. Moreover, with respect to enforcement meas­
ures, the character and amount of military assistance which members of the or­
ganization place at the disposal of the Council will be governed by the terms of 
special agreements which are provided for in article 43.13

Once the Security Council has determined the existence of any 
threat to the peace, breach of the peace or any aggressive action, it 
can either recommend or decide what measures shall be taken under 
articles 41 and 42 of the Charter. Article 41 covers measures which 
do not involve the use of armed force, whereas Article 42 includes 
action by military forces “necessary to maintain or restore interna­
tional peace and security.” These military forces are to be made avail­
able to the Security Council, according to Article 43, by the member 
states through “special agreements.” 14

No agreements have been made under article 43, and, consequently, 
no forces have been “made available” to the Security Council. As 
far as the United States is concerned, Section 6 of the United Nations 
Participation Act furnishes authority to the President to negotiate a 
special agreement or agreements with the Security Council providino­
armed forces to be made available to the Council under article 43 of 
the Charter. Such agreements are made subject to approval of the 
Congress. Section 6 further provides that no authorization of the Con- 
gress is necessary for the President to implement any action that may 
be taken by the Security Council under article 42 of the Charter.45 

13 Report to the President on the resolutions of the San Francisco Conference on th,. 
Charter of the United Nations, Department of State Publication 2349, 1945, p 7914 Articles 41, 42, and 43 read as follows : v

Article 41
The Security Council may decide what measures not Involving the use of armed 

forces are to be employed to give effect to its decisions, and it may call upon “he 
Members of the United Nations to apply such measures. These may Include complete 
or partial interruption of economic relations and of rail, sea, air, postal, telegraphic6 
radio, and other means of communication, and the severance of diplomatic relations:

Article 42
Should the Security Council consider that measures provided for in Article 41 would 

nr hndTate or have PKroved to be inadequate. It may take such action bv air sea
S aSHmay be ^^^a^ t0 maintain or restore international peace and security. Such action may Include demonstrations, blockade, and other operations bv air, sea, or land forces of Members of the United Nations. operations oy

Article 43
• A A,1 Ambers of the United Nations. In order to contribute to the malntemnw of 

nal a.nd undertake to make available to the Security Coun­
cil, on Its call and In accordance with a special agreement or agreements armed 
forces, assistance, and facilities, Including rights of passage, necessary for the nnr pose of maintaining international peace and security h e Sary for tUe 1>ur

2 Such agreement or agreements shall govern the numbers and types of forces “usss?a-! BmCTal *h« ”««« “

initiative o^thrSecnritTS ^aU ?,e^tiated as soon as possible on the 

tire c^8t"tut“nli? by the ««« accordance with their rcspcc.

aa includln£ rights of passage, to be made available to the Security Council
°/ lnternatlonal peace and security in accordance

- a^m43^ sald Charter. Tho President shall not be deemed to require the author take* action’under artiele^o^snld’rh’V0 thei Security Council on its0call In order to 
agreements the armed fornix eLnui Charter and pursuant to such special agreement or 
nothing herein assistance provided for therein : Provided, That
Congress t^mak^va?^ construed as an authorization to the President by the
ties^or assistance a l i n™e£urIty Council for such purpose armed forces, facill- 
speriMagr^ forces’ facllitle*. and assistance provided for in such
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But since the U.S. has concluded no agreements under article 43 of 
the Charter, Section 6 of the United Nations Participation Act has 
not been applied. The net impact of article 42, on the United States, 
then, is that while the United States has obligations for the use of its 
forces under this article, these obligations remain inoperative until 
some agreement for their use is approved by the Congress and comes 
into force.

There remains one other ground under the Charter for the use of 
armed forces: the general obligation to “support the United Nations.” 
This is not, however, a legal obligation; it is more in the nature of an 
affirmative action in support of a general policy. In this situation, the 
use of armed forces is not an obligation upon the United States, but 
again a determination to be made by the United States on essentially 
nonlegal grounds. It is this category of action which includes the 
“peacekeeping” operations which have been developed under the 
United Nations.

When not specifically called for or recommended under the processes 
of the United Nations, the use of armed force is forbidden by the 
Charter, except under certain circumstances. These provisions have 
been explained by the Legal Adviser of the Department of State as 
follows:

The Charter of the United Nations, concluded at the end of World War II, 
imposed an important limitation on the use of force by United Nations members. 
Article 2, paragraph 4, provides :

“All Members shall refrain in their international relations from the threat or 
use of force against the territorial integrity or political independence of any 
state, or in any other manner inconsistent with the Purposes of the United 
Nations.”

In addition, the charter embodied a system of international peacekeeping 
through the organs of the United Nations. Article 24 summarizes these structural 
arrangements in stating that the United Nations members:

“* * * confer on the Security Council primary responsibility for the mainte­
nance of international peace and security, and agree that in carrying out its 
duties under this responsibility the Security Council acts on their behalf.”

However, the charter expressly states in article 51 that the remaining provi­
sions of the charter—including the limitation of article 2, paragraph 4, and the 
creation of United Nations machinery to keep the peace—in no way diminish 
the inherent right of self-defense against armed attack. Article 51 provides:

“Nothing in the present Charter shall impair the inherent right of individual 
or collective self-defense if an armed attack occurs against a Member of the 
United Nations, until the Security Council has taken the measures necessary to 
maintain international peace and security. Measures taken by Members in the 
exercise of this right of self-defense shall be immediately reported to the Securi­
ty Council and shall not in any way affect the authority and responsibility of 
the Security Council under the present Charter to take at any time such action 
as it deems necessary in order to maintain or restore international peace and 
security.”

Thus, article 51 restates and preserves, for member states in the situations 
covered by the article, a long-recognized principle of international law. The article 
is a “saving clause” designed to make clear that no other provision in the charter 
shall be interpreted to impair the inherent right of self-defense referred to in 
article 51.18

While the Charter might impose certain international obligations 
on member states, it does not address itself to the internal procedures 
by which they determine and fulfill these obligations. Therefore, 
nothing in the Charter affects the basic division of powers under the 
U.S. Constitution for the use of armed forces abroad.

“ Meeker, op. cit., p. 475.



III. The Constitutional Framework

Whatever the obligations and rights of the United States under 
treaties and other elements of international law, the determination of 
who speaks and acts as “the Government” of the United States, is 
entirely a matter of internal constitutional and statutory arrangement. 
In this respect, “the Government” is the National Government, not 
the State governments. The Constitution specifically prohibits the 
States from exercising powers of foreign relations; and the States 
cannot, without the consent of Congress, “engage in war, unless 
actually invaded or in such imminent danger as will not admit of 
delay.” 1 Nor can private citizens engage in diplomatic activities. This 
has been prohibited by law since 1799.2

Federal power in foreign affairs, according to the Supreme Court 
in the Curtiss-Wright case, is “in origin and essential character dif­
ferent from that over internal affairs * * *” 3 4 The Court said:

* * * the investment of the Federal Government with the powers of external 
sovereignty did not depend upon affirmative grants of the Constitution. The 
powers to declare and wage war, to conclude peace, to make treaties, to maintain 
diplomatic relations with other sovereignties, if they had never been mentioned 
in the Constitution, would have vested in the Federal Government as necessary 
concomitants of nationality/

Within the National Government, the executive and the legislative 
branches have all the constitutional power and responsibility for the 
conduct of relations with other countries.

A. THE SHARING OF POWER BETWEEN THE PRESIDENT AND CONGRESS

The President’s powers in foreign relations as set forth in the 
Constitution are:

Article II, section 2:
* ♦ * He shall have Power, by and with the Advice and Consent of the Senate, 

to make Treaties, provided two thirds of the Senators present concur; and he 
shall nominate, and by and with the Advice and Consent of the Senate, shall 
appoint Ambassadors, other public Ministers and Consuls * * ♦.

Article II, section 3:
* * * he shall receive Ambassadors and other public Ministers; * ♦ *
Article II. section 3, provides that “he shall take Care that the 

Laws be faithfully executed.” So far as relations with other nations 
are concerned, “the laws” includes treaty obligations; any obligation 
inferable from the Constitution; and the rights, duties, and obligations 
growing out of the Constitution itself, international relations and 
all the protection implied by the nature of government under the 
Constitution.5

1 Art. 1. sec. 10.
2 Act of January 30, 1799, entitled "An act to prevent usurpation of Executive func­

tions” (1 Stat. 613). This is the so-called Logan Act, enacted after George Logan, a 
Philadelphia Quaker, had undertaken private diplomatic negotiations with France in an 
effort to avert war between the United States and France. The Logan Act is still law 
U.S. Code, title 18. sec. 953

3 U.S. v. Curtiss-Wright Export Corporation, 299 U.S. 304, 319 (1936).4 Ibid., p. 318.
5 Taft, W. H„ Our Chief Magistrate and His Powers New York, pp. 87. 88 91 citing 

In re Neagle 135 U.S. 1 (1889) ; U.S. v. Logan, 144 U.S. 263 (1892).
(8)
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Article II, section 2, specifies that:
The President shall be Commander in Chief of the Army and Navy of the 

United States, and of the militia of the several States when called into the actual 
Service of the United States * * *

The role of the President as the representative of the Nation in 
foreign relations was enunciated by the Supreme Court in 1936 in 
United States v. Curtiss-Wright Export Corporation. The Court said:

Not only, as we have shown, is the Federal povyer over external affairs in origin 
and essential character different from that over internal affairs, but participation 
in the exercise of the power is significantly limited. In this vast external realm, 
with its important, complicated, delicate, and manifold problems, the President 
alone has rhe power to speak or listen as a representative of the Nation. He makes 
treaties with the advice and consent of the Senate; but he alone negotiates. Into 
the field of negotiation the Senate cannot intrude; and Congress itself is power­
less to invade it. As Marshall said in his great argument of March 7, 1800, in the 
House of Representatives, “The President is the sole organ of the Nation m 
its external relations, and its sole representative with foreign nations’ (Annals, 
6th Cong., column 613).°

The powers of Congress primarily concerned with foreign affaiis 
are the following, found in article I, section 8, of the Constitution:

The Congress shall have Power to lay and collect Taxes, Duties, Imposts and 
Excises, to pay the Debts and provide for the common Defense and general 
Welfare of the United States; * * ♦

To borrow money on the credit of the United States;
To regulate Commerce with Foreign Nations, * * ♦
To establish a uniform Rule of Naturalization, * * ♦
To coin Money, regulate the Value thereof, and of Foreign Coin, *
To define and punish Piracies and Felonies committed on the high Seas, and 

Offenses against the Daw of Nations ;
To declare War, grant Letters of Marque and Reprisal, and make Rules con­

cerning Captures on Land and Water;
To raise and support Armies, but no Appropriation of Money to that Lse shall 

be for a longer Term than two Years ;
To provide and maintain a Navy ;
To make Rules for the Government and Regulation of the land and naval 

IPorcos * •
To provide for calling forth the Militia to execute the Laws of the Union, 

suppress Insurrections and repel Invasions;
To provide for organizing, arming, and disciplining the Militia, and for govern­

ing such Part of them as may be employed in the Service of the United 
States * * *" To make all Laws which shall be necessary and proper for carrying into Execu­
tion the foregoing Powers, and all other Powers vested by this Constitution in 
the Government of the United States, or in any Department or Officer thereof.

Article I, section 9, provides that—
No money shall be drawn from the treasury but in consequence of appropria­

tions made by law. * ♦ *
In addition to these legislative powers, the Senate participates in 

the treaty-making process and the appointment power.
All of these powers give the Congress a considerable voice m the 

determination of foreign policy and defense policy and the actions 
taken in support of them. Congress enacts the laws for the President 
to execute, it raises and supports the armies of which the President is 
Commander in Chief; in it, through the “power of the purse, rests a 
vast and extensive power to determine the scale of government struc­
ture and staffing. .

Thus, in the fields of foreign affairs and national defense, as m other 
fields of governmental activity, many powers are shared by or divided

« 299 U.S. 304, pp. 319-320.
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between the executive and legislative branches. It is evident from the 
enumeration of executive and legislative powers that both branches 
have a constitutional voice in the major decisions affecting the coun­
try’s foreign relations and military defense.

Edward S. Corwin has written:
What the Constitution does, and all that it does, is to confer upon the President 

certain powers capable of affecting our foreign relations, and certain other powers 
of the same general nature upon the Senate, and still other such powers upon 
Congress; but which of these organs shall have the decisive and final voice in 
determining the course of the American nation is left for events to resolve.

All of which amounts to saying that the Constitution, considered only for its 
affirmative grants of power which are capable of affecting the issue, is an invita­
tion to struggle for the privilege of directing American foreign policy. In such 
a struggle the President has, it is true, certain great advantages, which are 
pointed out by Jay in The Federalist; the unity of the office, its capacity for 
secrecy and dispatch and its superior sources of information; to which should 
be added the fact that it is always on hand and ready for action, whereas the 
houses of Congress are in adjournment much of the time.

But despite all this, actual practice under the Constitution has shown that 
while the President is usually in a position to propose, the Senate and Congress 
are often in a technical position at least to dispose. The verdict of history, in 
short, is that the power to determine the substantive content of American foreign 
policy is a divided pow’er, with the lion’s share falling usually to the President, 
though by no means always.7

In the areas in which the powers relating to foreign policy are 
shared by Congress and the President and in which considerable 
conflict has developed, such as the sending of troops abroad, the 
issues have not been resolved by judicial decisions.

They have generally been considered political questions and left for 
the President, Congress, the people, and the course of events to resolve.

In the words of one authority:8
It is not within the province of the courts to inquire into the policy underly­

ing action taken by the “political departments”—Congress and the President- 
in the exercise of their conceded powers. The commonplace maxim is, however, 
sometimes given an enlarged application so as to embrace questions as to the 
existence of facts and even questions of law’ which the Court would normally re­
gard as falling within its jurisdiction. Such questions are termed “political 
questions,” and are especially common in the field of foreign relations. The lead­
ing case is Foster v. Neilson, where the matter in dispute was the validity of a 
grant made by the Spanish Government in 1804 of land lying to the east of the 
Mississippi River, and in which there was also raised the question whether the 
region between the Perdido and Mississippi Rivers belonged in 1804 to Spain or 
the United States.

Chief Justice Marshall held that the Court was bound by the action of the po­
litical departments, the President and Congress, in claiming the land for the 
United States. He said: “If those departments which are intrusted with the 
foreign intercourse of the nation, which assert and maintain its interests against 
foreign powers, have unequivocally asserted its right of dominion over a coun­
try of which it is in possession, and which it claims under a treaty; if the legis­
lature has acted on the construction thus asserted, it is not in its own courts that 
this construction is to be denied. A question like this, respecting the boundaries 
of nations, is, as has been truly said, more a political than legal question, and 
in its discussion, the courts of every country must respect the pronounced will 
of the legislature.

In Baker v. Carr Justice Brennan said:
Yet it is error to suppose that every case or controversy which touches foreign 

relations lies beyond judicial cognizance. Our cases in this field seem invariably
7 Corwin,op. cit., p. 171.

andSnteroretatfon W; °V£e Jnlted States of America. Analysis
U S' G»rt' Prtot Ot ' 19’3' "• 328'
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to show a discriminating analysis of the particular question, posed, in terms of 
the history of its management by the political branches, of its susceptibility to 
judicial handling in the light of its nature and posture in the specific case, and 
of the possible consequences of judicial action.®

In Youngstown Sheet and Tube Company v. Sawyer, Justice Jack- 
son wrote the following description of the practical aspects of the 
sharing of power between Congress and the President:9 10

The actual art of governing under our Constitution does not and cannot con­
form to judicial definitions of the power of any of its branches based on isolated 
clauses or even single Articles torn from context. While the Constitution diffuses 
power the better to secure liberty, it also contemplates that practice will inte­
grate the dispersed powers into a workable government. It enjoins upon its 
branches separateness but interdependence, autonomy but reciprocity. Presi­
dential powers are not fixed but fluctuate, depending upon their disjunction or 
conjunction with practical situations in which a President may doubt, or others 
may challenge, his powers, and by distinguishing roughly the legal consequence 
of this factor of relativity.

1. When the President acts pursuant to an express or implied authoriza­
tion of Congress, his authority is at its maximum, for it includes all that 
he possesses in his own right plus all that Congress can delegate. In these 
circumstances, and in these only, may he be said (for what it may be worth) 
to personify the federal sovereignty. If his act is held unconstitutional un­
der these circumstances, it usually means that the Federal Government as 
an undivided whole lacks power * * ♦.

2. When the President acts in absence of either congressional grant or 
denial of authority, he can only rely upon his own independent powers, but 
there is a zone of twilight in which he and Congress may have concurrent au­
thority, or in which its distribution is uncertain. Therefore, congressional 
inertia, indifference or quiescence may sometimes, at least as a practical mat­
ter, enable, if not invite, measures on independent presidential responsibility. 
In this area, any actual test of power is likely to depend on the imperatives 
of events and contemporary imponderables rather than on abstract theories 
of law.

3. When the President takes measures incompatible with the expressed or 
implied will of Congress, his i>ower is at its lowest ebb, for then he can rely 
only upon his own constitutional powers minus any constitutional powers of 
Congress over the matter. Courts can sustain exclusive presidential con­
trol in such only by disabling the Congress from acting upon the subject. 
Presidential claim to a power at once so conclusive and preclusive must be 
scrutinized with caution, for what is at stake is the equilibrium established 
by our constitutional system.

B. NATURE OF THE PRESIDENT’S POWER AS COMMANDER IN CHIEF

Of particular relevance to the issue of sending troops abroad is the 
role of the President as Commander in Chief. As previously noted, 
under Article II, section 2 of the Constitution, “the President shall 
be Commander in Chief of the Army and Navy of the United States, 
and of the militia of the several States when called into the actual 
Service of the United States.” The nature of the President’s power, as 
Commander in Chief, over the armed forces of the United States has 
been variously defined by the courts and students of constitutional 
law. . .

The Constitution confers the office of Commander in Chief on the 
President, who nevertheless remains a civilian. While his powers as 
Commander in Chief are directed toward the military, the President is 
a civil officer.11 In the case of Youngstown Sheet and Tube Co. v. Saw­
yer, Mr. Justice Jackson expands upon the significance of this provi­
sion:

9 Baker v. Carr. 369 U.S. 186 (1962).
io 343 U.S. 635-638 (1952).
i1 Annotated Constitution, op. cit., p. 466.

61-285—75------3
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There are indications that the Constitution did not contemplate that the title 
Commander-in-Chief of the Army and Navy will constitute him also Commander­
in-Chief of the country, its industries and its inhabitants. He has no monopoly 
of “war powers,” whatever they are. While Congress cannot deprive the President 
of the command of the army and navy, only Congress can provide him an army 
or navy to command. It is also empowered to make rules for the “Government 
and Regulation of land and naval forces,” by which it may to some unknown extent 
impinge upon even command functions.

* * * We should not use this occasion to circumscribe, much less to contract, 
the lawful role of the President as Commander-in-Chief. I should indulge the 
widest latitude of interpretation to sustain his exclusive function to command the 
instruments of national force, at least when turned against the outside world for 
the security of our society. * * * His command power is not such an absolute as 
might be implied from that office in a militaristic system but is subject to limita­
tions consistent with a constitutional Republic whose law and policy-making 
branch is a representative of Congress. The purpose of lodging dual titles in one 
man was to insure that the civilian would control the military, not to enable the 
military to subordinate the presidential office. No penance would ever expiate 
the sin against free government of holding that a President can escape control of 
executive powers by law through assuming his military role. What the power of 
command may include I do not try to envision, but I think it is not a military 
prerogative, without support of law, to seize persons or property because they 
are important or even essential for the military and naval establishment.12 13

Originally, it was only the military aspects of the Commander in 
Chief role that were stressed. This provision of the Constitution was 
interpreted as simply placing the President at the top of the pyramid 
of military command. Hamilton said the office “would amount to 
nothing more than the supreme command and direction of the military 
and naval forces, as first General and Admiral of the Confeder­
acy. * * * 13 Ihe authority of the President as Commander in Chief 
to repel a sudden attack or to prosecute a war after it is declared, is un­
challenged, an intent of the framers which the drafting history of the 
Constitution makes clear. According to E. S. Corwin, “the power of 
the President as Commander in Chief is primarily that of military 
command in wartime, and as such, includes * * * all the power allowed 
a military commander in such cases by the Law of Nations.” 14

In 1850, Justice Taney said that the President’s “duty and his power 
are purely military. As Commander in Chief, he is authorized to direct 
the movements of the naval and military forces placed by law at his 
command, and to employ them in the manner he may deem most effec­
tual to harass and conquer and subdue the enemy.” 15 Despite the 
broader conception of the Commander in Chief role which emerged 
from the Civil War, a powerful minority of the Court described the 
role of President as Commander in Chief simply as “the command of 
the forces and the conduct of campaigns.” 16

As the Supreme Court said in United States v. Sweeny, the object of 
the Commander in Chief clause “is to vest in the President the supreme 
command over all the military forces—such supreme and undivided 
command as would be necessary to the prosecution of a successful 
war.” 17

This interpretation of the command authority of the President was 
reiterated in 1939 by a Federal District Court in Nordmann v. 'Wood-

12 343 U.S. 643—646 (1952).
13 The Federalist. No. 69
14 Constitution and What It Means Today (9th Ed.), Princeton 194735 Fleming v. Page, 9 How. 602, 615 (1850). ’
19 Ft narte Milligan. 4 Wall. 2, 139 (1866).
37 157 U.S. 284 (1895).



13

wherein it was stated that “the President has the power to 
employ the Army and the Navy in a manner which he may deem most 
effectual. This includes the power to establish rules and regulations 
for the government of the Army and the Navy and such regulations 
made pursuant to the authority thus conferred upon the President have 
the force of law.” 18

The President’s powers include the power to establish rules and 
regulations for the government of the Army. In United States v. 
Eliason, the Supreme Court said that “the power of the Executive to 
establish rules and regulations for the government of the Army is 
undoubted.” 19 In 1863, President Lincoln directed the issuance by 
the War Department of General Order 100, setting forth a code of 
rules to govern the conduct in the field of the armies of the United 
States during the Civil War. However, the President’s power “must 
be exercised in accordance with the laws and usages of nations, and in 
conformity with acts of Congress, where the legislature possesses 
regulatory power; otherwise his order will afford no protection to an 
officer acting under them.” 20

In defining the powers of the President as Commander in Chief, 
the courts have recognized that these powers must be understood 
within a.constitutional and legal framework that takes into account 
the enumerated powers of the Congress. “Congress has the right to 
legislate for the Army, not impairing his efficiency as such Commander 
in Chief, and when a law is passed for the regulation of the Army, 
having that constitutional qualification, he becomes as to that law 
an executive officer, and is limited in the discharge of his duty by 
the statute.”21

Similarly, in Swaim v. U.S., the Court declared as follows:
♦ ♦ ♦ there remains the significant fact in our military system that the Presi­

dent is always the Commander in Chief. Congress may increase the Army, or re­
duce the Army, or abolish it altogether; but so long as we have a military force 
Congress cannot take away from the President the supreme command. It is true 
that the Constitution has conferred upon Congress the exclusive power “to make 
rules for the government and regulation of the land and naval forces”; but the 
two powers are distinct; neither can trench upon the other; the President cannot 
under the disguise of military orders, evade the legislative regulations by which 
he in common with the Army must be governed; and Congress cannot in the 
disguise of “rules for the government” of the Army impair the authority of the 
President as Commander in Chief.22 23

As observed by Professor F. R. Black:
Congress itself cannot direct the conduct of campaigns. It cannot delegate 

that power to any person or persons. It can legislate relative to the size of the 
Army and Navy, the compensation of officers and men, the term of service as 
well as many matters, but the command of the Army and Navy, and with that 
the plan of campaign, is vested in the President.28

In sum, “there are no express limitations on the President’s power 
as Commander in Chief of the Army and Navy.” But the framers of 
the Constitution “gave him no Army or Navy to Command. For this, 
he must come to Congress.” 24 *

In his capacity as Commander in Chief, it was visualized that the 
President would give orders and generally superintend the Army and 

is 28 F. Supp. 576 (1939).
» 16 Pet. 291. 301 (1842).

Little v. Barreme, 2 CR 170 (1804).
^McBlair v. U.S., 19 Ct. Cis. 528, 543 (1849) ; see also, The Flying Fish, 6 U.S. 170 

(li814).
22 28 Ct. Cis. 173. 221 (1893) ; affirmed 165 U.S. 553 (1897).
23 The Theory of the War Power Under the Constitution, 60 American Law Review 31. 60

(1926).
21 Ibid., p. 58.
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Navy; however, “it would be dangerous to let him command in person, 
without any restraint, as he might make a bad use of it.” 25 The only 
instance in which the Commander in Chief actually exercised direct 
command in the field was Washington during the Whiskey Rebellion 
in 1794.

At times, Presidents have delegated supreme command of the forces 
in active service. At other times, they have personally exercised com­
mand. In 1862, Lincoln ordered a general advance in the hope of 
stimulating General McClellan to action. In 1945, Truman ordered 
use of the atomic bomb against Japan. With the growing require­
ment for close coordination of diplomatic and military undertakings 
in the post World War II period, Presidents have tended to exert 
increasing control over military operations.

C. NATURE OF THE CONGRESSIONAL POWER TO DECLARE WAR

According to the Constitution, the power to declare war rests solely 
in the Congress.

As the Supreme Court said in U.S. v. Macintosh
The Constitution ♦ * * wisely contemplating the ever-present possibility of 

war, declares that one of its purposes is to “provide for the common defense.” In 
express terms Congress is empowered “to declare war,” which necessarily con­
notes the plenary power to wage war with all the force necessary to make it ef­
fective ; and “to raise * * * armies,” which necessarily connotes the like power 
to say who shall serve in them and in what way.2*

However, while the Congress has the power to declare war, the 
President as Commander in Chief has the power to make war in the 
sense of conducting it. This is indicated by the debates in the Consti­
tutional Convention on the question of vesting in Congress the power 
“to make war”:

Mr. Pinkney opposed the vesting this power in the legislature. Its proceedings 
were too slow * * *

Mr. Butler * * * He was for vesting the power in the President, who will have 
all the requisite qualities, and will not make war but when the Nation will sup­
port it.

Mr. M(adison) and Mr. Gerry moved to insert “declare,” striking out ‘Wie” 
war ; leaving to the Executive the power to repel sudden attacks.

Mr. Sharman thought it stood very well. The Executive shd. be able to repel 
and not to commence war. “Make” better than “declare” the latter narrowing 
the power too much.27

The word “make” was changed to “declare,” and in a Harvard Law 
Review article, it is concluded that:

At most, the sole reason for the substitution was to confirm the Executive’s 
power “to repel sudden attacks.” In all other cases the commitment of the 
country to a trial of force with another nation was to remain the prerogative of 
Congress.28

25 Storv, Commentaries. 1492.
28 283 U.S. 605, 622 (1931).
27 Ferrand, Max, ed. The Records of the Federal Convention of 1787 vol. II. New Haven, 

Yale University Press, 1966, pp. 318, 319.
23 Harvard Law Review, op. cit., p. 1773. In Madison’s notes on the Constitutional 

Convention, a footnote was added to Connecticut’s dissenting vote on the motion to change 
“make” war to “declare” :

On the remark by Mr. King that “make” war might be understood to “conduct” it 
which was an Executive function, Mr. Elseworth gave up his objection (and the vote of 
Cont. [Connecticut] was changed to—ay). Ferrand, op. cit., p. 319.

The Harvard Law Review article notes that “At least one delegate, Mr. Elseworth, 
changed his vote when it was pointed out that ‘make war’ might be construed to give 
Congress power to ‘conduct war’ after it had begun—a function clearly meant to be given 
to the Executive.” Emphasis added, p. 1773, footnote 16.
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Giving further evidence of the intent of the framers, a letter written 
by Thomas Jefferson to Madison in 1 < 89 stated:

We have already given in example one effectual check to the Dog of war by 
transferring the power of letting him loose from the Executive to the Legislative 
body, from those who are to spend to those who are to pay.*

W. Taylor Reveley’s comments on the Constitutional Convention 
conclude that:

It seems reasonably clear * * * that the Drafters intended decisions regarding 
the initiation of force abroad to be made not by the President alone, not by the 
Senate alone, nor by the President and the Senate, but by the entire Congress 
subject to the signature or veto of the President. The Framers recognized the 
potentially momentous consequences of foreign conflict and wished to check its 
unilateral initiation by any single individual or group. Madison expressed this 
concern early in the Constitutional Convention: “A rupture with other powers is 
among the greatest of national calamities. It ought therefore to be effectually pro­
vided that no part of a nation shall have it in its power to bring them [wars] on 
the whole.” Foreign conflicts, since they involve the entire nation, are to be begun 
only after both legislative houses and the Executive have been heard, even at the 
cost of some delay in reaching a decision.3’

In a legal memorandum prepared by the State Department in 1966, 
Leonard Meeker translates the intent of the framers regarding repulse 
of a sudden attack into a different context today:

In 1787 the world was a far larger place, and the framers probably had in mind 
attacks upon the United States. In the 20th century, the world has grown much 
smaller. An attack on a country far from our shores can impinge directly on the 
nation’s security. * * * The Constitution leaves to the President the judgment to 
determine whether the circumstances of a particular armed attack are so urgent 
and the potential consequences so threatening to the security of the United States 
that he should act without formally consulting the Congress.29 * 31

In 1970 Assistant Attorney General William Rehnquist commented 
on the Constitutional Convention in a speech on the constitutionality 
of the President’s actions in Cambodia:

An examination of the proceedings of the Constitutional Convention ♦ ♦ * 
indicates that the framers did not intend to precisely delimit the boundary 
between the power of the Executive Branch and that of the Legislative Branch. 
While rejecting the traditional power of kings to commit unwilling nations to 
war, they at the same time recognized the need for quick Executive response to 
rapidly developing international situations.32

The Senate Foreign Relations Committee report on the National 
Commitments Resolution of 1969 granted the President’s constitu­
tional powers to “repel sudden attacks” against the United States:

A careful study of the Constitution and of the intent of the framers as set forth 
in the extensive documentation which they bequeathed to us leaves not the 
slightest doubt that, except for repelling sudden attacks on the United States, the 
founders of our country intended decisions to initiate either general or limited

29 Boyd, Jules, ed. The Papers of Thomas Jefferson, Princeton, Princeton University 
Pr^'SRevelev V.0 Taylor, III. Presidential War-Making: Constitutional Prerogative or 
Usurpation? Virginia Law Review v. 55, November 1969, p. 1284. In a footnote to this 
passage. Reveley explains: , , ,, , . .

In short, an attempt was made to devise a scheme in which war would be entered 
upon only after measured deliberation, thus avoiding involvement in conflicts where 
the costs, upon reflection, appeared to outweigh the gains, or where the primary 
“gains” would be executive aggrandizement or the satiation of popular passion, inese 
checks were Intended to insure that the fighting would be supported by most Ameri­
cans, thus avoiding disastrous internecine struggle within the country over war policy.

31 Meeker, op. tit., pp. 484—85. T .
32 Rehnquist. William H., Assistant Attorney General. Office of the Legal Counsel. 

Department of Justice. “The President’s Constitutional Authority to Order the Attack on 
the Cambodian Sanctuaries.” Remarks before the Association of the Bar of the City ot 
New York, May 28, 1970, p. 3.
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hostilities against foreign countries to be made by the Congress not bv the Executive. ’
But the committee did not approve of the extension of Presidential 

power to the defense of other countries. The report cited a previous 
committee report on the North Atlantic Treaty, to illustrate the con- 
giessional interpretation of the constitutional considerations under 
the Ireaty’s provisions:

* ♦ * AX ould the United States be obligated to react to an attack on Paris or 
Copenhagen in the same way it would react to an attack on New York City’ In 
such an event does the treaty give the President the power to take any action 
without specific congressional authorization which he could not take in the 
absence of the treaty? The answer to both of these questions is “No.”

The committee report on the North Atlantic Treaty also stated:
tn believe it appropriate in this report to undertake
tr the autborjU .of the President to use the armed forces. Nothing in the 
treaty however including the provision that an attack against one shall be con- 
p twdth“ ntta5 afain&lallAincreases or decreases the constitutional powers of 

t er the President or the Congress or changes the relationship between them. 
The report on the commitments resolution added the following 

comments:
There seems to have been general agreement that the * * * postwar security 

Cha??u the relative Powers of Congress and the President with 
whnt f tO Hie «Se Of ?rmed forces. There was little agreement, however, on 
what exactly those relative powers were * * * because, as the trend toward 
executive control accelerated, constitutional considerations were neglected and 
™o V“C#0 power of the President came to be accepted as a constitutional po vv er.

Congressional concern over the manner in which United States troops 
became involved in the Vietnam War intensified after the Cambodian 
incursion of 19/0 and further study was given to the division of the 
war powers intended under the Constitution. In the 91st Congress 
the House passed a war powers bill and in the 92d Congress both the 
Senate and the House passed legislation designed to reassert and de­
fine the congressional role in undeclared wars, but the two bodies 
came to no agreement in conference. In 1973 agreement was reached 
and the Congress passed the War Powers Resolution (P.L. 93-148) 
over the veto of the President. The purpose of the resolution of which 
the full text is printed in the appendix is—
to fulfill the intent of the framers of the Constitution of the United States and 
insure that the collective judgment of both the Congress and the President will 
app intro<Iuction of United States Armed Forces into hostilities, or into
situations where imminent involvement in hostilities is clearly indicated by the 
situadonsUCeS’ t0 COntinued use of such forces in hostilities or in'such

The constitutional powers of the President as Commander in Chief 
to introduce U.S. Armed Forces into hostilities or situations in which 
involvement in hostilities is imminent, the resolution states, are exer­
cised only pursuant to:

(1) a declaration of war,
(2) specific statutory authorization, or
(3) a national emergency created by attack upon the United States its terri­

tories or possessions, or its armed forces.
Senate. Committee on Foreign Relations. National Commitments 

Print O°ffSr0fiVSt SeSS °n’ Senate- Report no. 91-129), p. 30-31. Washington, U.S Govt: A X 111 L• "_z 11 • , 1 v O tz •
34 Ibid., p. 47.
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Requirements in the resolution that the President consult with and 
report to Congress prior to and after such use of troops, and that Con­
gress authorize the continued use of troops beyond 60 or 90 days, are 
discussed below under the section, “Limitations by Congress.”



IV. Precedents in the Use of Forces Beyond the National 
Boundary

The power of the President as Commander in Chief has been exer­
cised to send troops abroad on many occasions—sometimes under a 
declaration of war, sometimes with other types of congressional au­
thorization or support, and sometimes without congressional sanction.

Authorities differ on the number of instances in which American 
troops have been landed abroad for the protection of American 
interests. A State Department list of armed actions taken by the 
United States without a declaration of war showed a total of 137 
such actions.1 In his doctoral thesis, “The United States Congress 
and the Power to Use Military Force Abroad,” Robert William 
Russell compiled a list of the uses of American military force abroad 
from 1789-1967, which had 144 entries. The author assigned no num­
bers to the incidents, however, and gave no totals, “because the figures 
would be meaningless without further analysis.”

A list prepared under the direction of Senator Barry Goldwater 
contained 199 instances of U.S. military hostilities abroad, without 
a declaration of war, from 1798 to 1972.2 The differences in numbers 
between these lists, and between them and others, reflect individual 
differences over the kinds, of actions to be included. Appendix I of 
this report represents a judgment as to which U.S. armed inter­
ventions overseas represented major military actions. It is divided into 
actions which were declared wars and those which were unaccom­
panied by a formal declaration of "war, for which relevant congres­
sional action is noted. Appendix II is a more comprehensive list of 
such military actions, both major and minor, drawn from a number 
of sources.

The number of troops involved in these incidents of the application 
of military force varies greatly. They range from a few’ sailors or 
marines landed to protect American lives and property, to hundreds 
of thousands in Vietnam and to millions in World War IL Most ap­
plications of force were of short duration, although some, like Korea 
or Vietnam, lasted a number of years. Those undertaken at Presidential 
initiative were often backed up by subsequent congressional action. 
Some of these incidents, whether supported by congressional action 
or not, developed into situations analogous to war.

A. PROTECTION OF LIVES AND PROPERTY

Many of the actions not involving a declaration of war have directly 
concerned the protection of American lives and property.
pP«A7^%^tions Tal^ United States Without A Declaration of War, 1789-1967. 

O®"- «'
A Chronological List of 199 U.S. Military 

Ab™a(J Without a Declaration of War. 1798-1972. Remarks in the Senate Congressional Record, v. 119, July 20, 1973 : S14174-14183. in me senate.

(18)
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The fourteenth amendment to the Constitution guarantees the 
privileges and immunities of citizens of the United States, and these 
have been held to include the right of protection abroad. In 1873, 
in the Slaughter House cases, the Supreme Court said:

Another privilege of a citizen of the United States is to demand tiie caie and 
protection of the Federal Government over his life, liberty, and property when 
on the high seas of within the jurisdiction of a foreign government. Of this, there 
can be no doubt, nor that the right depends upon his character as a citizen of the 
United States.3

It has been held that the President may use the armed forces 
in foreign territory to give this protection.4 There is also a basis for 
this action in international law, which has recognized the right of a 
state to employ its armed forces for the protection of lives and property 
of nationals abroad. Such action is permissible where the state in 
■which nationals reside, because of revolutionary disturbances or other 
reasons, is unable or unwilling to afford them the protection to which 
they are entitled.5

In 1854, the President directed United States naval forces to bom­
bard Greytown, Nicaragua, because of the failure of that country, 
to make reparation for an attack upon the American consul. T he 
legality of this act was questioned in Durand v. Hollins. Mr. Justice 
Nelson, sustaining the action, said:

Now as respects the interposition of the Executive abroad, for the protection 
of the lives or property of the citizen, the duty must of necessity, rest in the 
discretion of the President. Acts of lawless violence, or of threatened violence 
to the citizen and his property, cannot be anticipated and provided for, and the 
protection, to be effectual * * * may * * * require the most prompt and decided 
action. * * * The great object and duty of government is the protection of 
the lives, liberty, and property of the people composing it, whether abroad or 
at home * * * 6

The Boxer Uprising of 1900-1901, which led to the capture of 
Peking by the armed forces of the United States, Great Britain, 
France, Russia, and Japan, is a good example of what was in reality 
action by an “international police force’’ to protect lives and property. 
Without waiting for congressional authorization, President McKinley 
sent an American contingent of 2,500 soldiers to fight—together with 
the forces of other countries—in “preventing a spread of the disorders 
or their recurrence.” 7 The nature of the operation, involving the joint 
use of armed forces by the United States and other states whose diplo­
matic representatives were threatened by the siege of the Legation 
Quarter in Peking, may be considered as collective measures.8

Much of the United States action has occurred in Latin America, 
especially during revolutions. United States Armed Forces have also 
been used in the South Sea Islands, Africa, and in the Near and 
Far East.9

’ Ct. Cis. 543 (1868) ; In re Neagle, 135 U.S. 1 (1890).
5 Clark. J. Reuben. Right to Protect Citizens in Foreign Countries by Landing Forces 

(2d Rev. Ed.). Washington. U.S. Government Printing Office, 1929.
6 4 Blatch. 451. 454 (I860). _ ,
t See Rogers, J. G., World Policing and the Constitution. Boston, World Peace Founda- 

tion 1945. pp. 58-61 ; Elihu Root, Military and Colonial Policy of the United States 1916, 
pp. 333, 336-347 ; message of President McKinley in Foreign Relations, 1900, p. xiv.

8 Philip C. Jessup has characterized such action as “a measure of forcible self-help, 
legalized by international law because there has been no international organization compe­
tent to act in an emergency.” See Force Under a Modern Law of Nations, 24 Foreign Aftairs.

’ 2 Moore, Digest of International Law, pp. 400—402, 414—418.
61-285—75------4
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As to the President's power to send troops overseas to safeguard 
American interests, Edwin Borchard, late professor at Yale Uni­
versity, observed that:

Inasmuch as the Constitution vests in Congress authority “to declare war’’ 
and does not empower Congress to direct the President to perform his constitu­
tional duties of protecting American citizens on foreign soil, it is believed that 
the Executive has unlimited authority to use the armed forces of the United 
States for protective purposes abroad in any manner and on any occasion he 
considers expedient.10

As regards the President’s power to use the forces of the United 
States for the protection of American lives and property on foreign 
soil, J. Reuben Clark laid down the following proposition:

1. The use of the forces of the United States in foreign countries to protect the 
lives and property of American citizens resident in that country does not constitute 
an act of war, and is, therefore, not equivalent to a declaration of war.

2. Inasmuch as the use in foreign countries of the military forces of this govern­
ment for the purpose of protecting American life and property therein situated 
does not amount to an act of war or to a declaration of war, it is doubtful if 
Congress has authority to control such use.11

A recent prominent example of the President’s employment of the 
armed forces which was justified on the grounds that it would protect 
lives and property occurred during the Dominican uprising in 1965. 
According to President Johnson, he ordered the intervention “because 
the lives of Americans remaining in the Dominican Republic were in 
danger and the Dominican government had informed the United 
States it could no longer provide for their safety.” 12 In addition, the 
action Avas prompted to avoid a Communist takeover of the revolution­
ary forces, a motive which was indicated in President Johnson’s TV 
address to the nation on May 2,1965.

The war powers bill as passed by the Senate in 1973 (S. 440) had 
contained a list of circumstances in which the President could introduce 
forces into hostilities without a declaration of war. The list specified 
the protection of American citizens during evacuations from situations 
in which their lives were under threat. However, the War Powers 
Resolution as finally passed did not include this delineation of 
circumstances.

Each of the first four instances of the use of troops reported by the 
President in 1975 under the War Powers Resolution (see Appendix 
IV ) involved the protection of U.S. citizens abroad. In three instances 
forces were sent to evacuate citizens from Vietnam and Cambodia, 
and in the fourth military forces were ordered to retake the Mayaguez, 
a merchant ship with a U.S. citizen crew seized by Cambodian naval 
patrol boats.

B. DEFENSE AGAINST INVASION OR THREATS TO NATIONAL SAFETY

On several occasions Presidents of the United States have acted 
to repel actual or threatened invasion of the United States or threats 
to national safety. In 1793, President Washington, acting entirely on 
his own initiative, directed General Wayne to drive out of the North­
west Territory any British troops which might be found stationed 
there. In 1816, 1817, and 1818, under presidential orders, American

10 Diplomatic Protection of Citizens Abroad, Now York, 1916, p. 45211 Clark, op. cit., pp. 39-40. ’
12 New York Times, April 30, 1965.
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forces invaded Florida to suppress Engish marauders, freebooters, 
and Indian tribes who were raiding American settlements.13 In 1846, 
President Polk directed General Taylor not only to repel any Mexican 
invasion of disputed territory, but to follow the invaders into Mexican 
territory until they were defeated. It was only after two battles had 
been fought that Congress declared that—
by act of the Republic of Mexico, a state of war exists * * * 14 15

In 1916 President Wilson sent troops into Mexico under command 
of General Pershing to apprehend the bandit leader, \ ilia, who had 
been raiding border towns. The expeditionary force remained in 
Mexico for 8 months. Congressional approval was obtained by 
President Wilson, after Pershing’s troops had crossed the horded.13

In Martin v. Mott the Supreme Court concluded that the President 
was empowered to act not only in cases of actual invasion, but also 
when there was “imminent danger of invasion’'; and “imminent 
danger” was held to be a question of fact to be determined by the 
President. Mott, a citizen of New York, was contesting a sentence 
imposed by a court martial for failure to answer a militia call during 
the War of 1812. An act of Congress in 1795 provided that—
Whenever the United States shall be invaded, or be in imminent danger of in­
vasion from any foreign nation or Indian tribe, it shall be lawful for the President 
of the United States to call forth such number of the militia of the State or States 
most convenient to the place of danger or scene of action, as he may judge neces­
sary to repel such invasion and issue his order for that purpose * * * 16 17

Mr. Justice Story said:
The power thus confided by Congress to the President, is doubtless, of a very 

high and delicate nature. ♦ * * But it is not a power which can be executed 
without a correspondent responsibility. It is, in its terms, a limited power, con­
fined to cases of actual invasion, or of imminent danger of invasion. If it be a 
limited power, the question arises, by whom is the exigency to be judged of and 
decided? * * ♦ We are all of opinion, that the authority to decide whether the 
exigency has arisen belongs exclusively to the President, and that his decision 
is conclusive upon all other persons. We think that this construction necessarily 
results from the nature of the power itself, and from the manifest object con­
templated by the act of Congress. The power itself is to be exercised upon sudden 
emergencies, upon great occasions of state, and under circumstances which may 
be vital to the existence of the Union.”

President Lincoln’s conduct at the beginning of the Civil War 
represents perhaps the widest use of unilateral Presidential power 
without prior congressional sanction. However, his action was against 
internal rebellion and was not a military defense against a foreign 
power. It was nearly 3 months after the fall of Fort Sumter before 
President Lincoln convened the Congress in special session on July 4, 
1861. In the 10 week interim, he declared a blockage of the Southern 
States, organized the available State militias into a 90-day volunteer 
force, called 40,000 volunteers for 3 years’ service, added 23,000 men 
to the Regular Army, and 18,000 to the Navy, used $2,000,000 from 

13 Clark, op. cit., p. 52 ; Bemis, S. F. A Diplomatic History of the United States (3d Ed.), 
New York 1950, p. 190; Bailey, T. A. A Diplomatic History of the American People (2d 
Ed ). New York. 1942, pp. 168-172: Berdahl. C. A. War Powers of the Executive in the 
United States. Urbana. 1921, pp. 132-133: Upton, E. The Military Policy of the United 
States (3d Imp.). Washington, 1912, pp. 147-149.

14 9 Stat. 9 ; Bemis, S. F.. op. cit. pp. 239-240.
15 Callahan, .T. M. American Foreign Policy in Mexican Relations, New York, 1932, pp. 

561-563. 2 Hackworth, pp. 291-298.
161 Stat. 424.
1712 Wheat 19, 28 (1827).
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unappropriated funds in the Treasury to pay persons, unauthorized to 
receive it, and took other action severely restricting civil rights. 
Most of this was done without any statutory authorization. The 
Congress later approved these actions. E. S. Corwin pointed out that 
Lincoln did this by joining the Presidential powers as Commander in 
Chief to those deriving from his duty to execute the laws and—
From these two clauses thus united Lincoln proceeded to derive what he termed 
the “war powers” to justify the series of extraordinary measures. * * * 18 
The exercise of .these powers was thoroughly considered by the 
Supreme Court in The Prize cases. The Court stated that the exist­
ence of war is a question of fact and that the President must meet the 
danger—
In the shape that is presented itself, without waiting for Congress to baptize 
it with a name * * * he must determine what degree of force the crisis demands. 
* * * If a war be made by invasion of a foreign nation, the President is not only 
authorized but bound to resist force by force. He does not initiate the war, but 
is bound to accept the challenge without waiting for any special legislative 
authority. And whether the hostile party be a foreign invader, or States organized 
in rebellion, it is none the less a war, although the declaration of it be unilateral.19

It should be repeated, however, that Lincoln’s actions related to a 
civil war and not to a foreign war. How far is the exercise of wide 
Presidential authority in a civil war applicable to a foreign war? So 
far as domestic measures are concerned, E. S. Corwin observed that— 
An indefinite power must be attributed to the President to take emergency 
measures, even though Congress is thus confronted with irremediable fait? 
accomplis and a permanent set given to policy touching matters of vital impor­
tance to the nation.20

During consideration of the War Powers Resolution there was a gen­
eral consensus that the President had authority as Commander in 
Chief to repel an armed attack against the United States. Section 2(c) 
states:

The constitutional powers of the President as Commander-in-Chief to introduce 
United States Armed Forces into hostilities, or into situations where imminent 
involvement in hostilities is clearly indicated by the circumstances, are exercised 
only pursuant to,

(1) a declaration of war,
(2) specific statutory authorization, or
(3) a national emergency created by attack upon the United States, its ter­

ritories or possessions, or its armed forces.

C. PROTECTION OF THE NATIONAL INTERESTS OF THE UNITED STATES 
AND SUPPORT OF UNITED STATES FOREIGN POLICY

The President has also sent troops into conflicts for the more general 
purposes of protection of the national interest of the United States 
and m support of its foreign policy. Sometimes the national interest 
has been interpreted in broad terms; at other times the interpretation 
has been restrictive. Sometimes the foreign policy which troops are dis­
patched to defend has 'been embodied in a treaty. At other times, a 
formal treaty commitment has been lacking.

The extent to which the President can use armed forces to further 
or protect the foreign policy of the United States has been commented 

18 Corwin, op. cit., p. 229.
19 2 Bl, 635, 668 (1863).
20 Corwin, op. cit., p. 234.
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on by Quincy Wright, professor emeritus at the University of Chicago 
and the University of Virginia, as follows:

National territory, persons, ships and official agencies are tangible things and 
there can be no question of the President’s right and duty to use the armed forces 
to protect them when actually attacked or in immediate danger. A more difficult 
problem arises when more remote danger or intanglible policies are the object of 
attack. Can the President announce in behalf of the United States such policies 
as the Monroe Doctrine; the Open Door in, and the territorial integrity of, China ; 
the police power corollary of the Monroe Doctrine; the Good-Neighbor policy 
and United Nations solidarity against aggression, deemed to be in the interest of 
American defense and prosperity, and use the armed forces to maintain them? 
The announcement of such policies has often carried the implication that forces 
would be used if necessary. It would appear doubtful, however, whether the 
President can justify such uses of force without further authorization of law 
than can be found in any broad terms of the Constitution. If such policies have the 
object of maintaining general international law, however, the President may 
justify action on the ground that international law is part of the law of the land.21

The President has on several occasions deployed troops abroad in 
defense of certain standards of international order, the maintenance 
of which has been deemed to be in the U.S. national interest. Thus 
the U.S. in the nineteenth century joined other nations in extensive 
armed action against the Barbary States, Japan, Korea, Samoa and 
China to require them to meet accepted standards of international 
behavior. It took similar measures on its own against Mexico, Haiti, 
the Dominican Republic, and Nicaragua, to protect American interests 
and also to exact payment of financial obligations on behalf of foreign 
creditors.

Although the President's power to send troops abroad to protect 
the national interest was at first interpreted narrowly and appeared 
almost synonymous with his power to protect American lives and 
property abroad, that definition was gradually broadened so that 
“By the end of the nineteenth century the capacity of the Executive 
to protect apparently without distinction the great variety of such 
interests, whether evidenced by statutes, treaties, international law, 
or broad foreign policy aims, was well documented.” 22

In the past three decades there have been a number of occasions 
when the President has independently deployed troops or taken other 
actions in the defense of U.S. interests or foreign policy aims as he 
has seen them. President Franklin Roosevelt’s destroyers for bases 
deal, as well as the numerous troop dispositions undertaken at his 
direction in the years immediately preceding U.S. entry into World 
War II, fall into this category.

Perhaps the most striking action undertaken by the Executive 
on his own initiative to defend a foreign policy goal of the U.S. was 
President Truman’s decision to commit U.S. troops to repel the 
invasion of South Korea, a decision for which congressional approval 
was never sought.

In defending the President’s action, the State Department argued 
that it had been taken under the United Nations Charter, which is 
part of both the treaty and international law that the President 
carries out, and to protect United States interests. According to a 
memorandum of July 3, 1950, prepared by the Department of State:

a Power of the President to Commit the United States to Participation in Military 
Sanctions. 38 American Journal of International Law (1944) at d. 683.

22 Harvard Law Review op. cit., p. 1777.
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The President, as Commander in Chief of the Armed Forces of the United 
States, has full control over the use thereof. He also has authority to conduct 
the foreign relations of the United States. Since the beginning of United States 
history, he has upon numerous occasions utilized these powers in sending armed 
forces abroad. The preservation of the United Nations for the maintenance of 
peace is a cardinal interest of the United States. Both traditional international 
law and article 39 of the United Nations Charter and the resolution pursuant 
thereto authorize the United States to repel the armed aggression against the 
Republic of Korea.* * *

The continued defiance of the United Nations by the North Korean authorities 
would have meant that the United Nations would have ceased to exist as a serious 
instrumentality for the maintenance of international peace. The continued 
existence of the United Nations as an effective international organization is a 
paramount United States interest. The defiance of the United Nations is in clear 
violation of the Charter of the United Nations and of the resolutions adopted 
by the Security Council of the United Nations to bring about a settlement 
of the problem. It is a threat to international peace and security, a threat to the 
peace and security of the United States and to the security of United States 
forces in the Pacific.

These interests of the United States are interests which the President as Com­
mander in Chief can protect by the employment of the Armed Forces of the 
United States without a declaration of war.23

While there was considerable debate in Congress on the legality 
of the President’s action, the issue became blurred because the action 
was taken under the auspices of the United Nations.

Some find significance in the fact that the administration avoided 
the use of the word “war” to describe hostilities in Korea, referring 
to it instead as a “police action”:

Attempts were made to justify the decision on the grounds, inter alia, that the 
action was taken under the United Nations Charter, a part of both the treaty 
and international law which the President is constitutionally empowered to 
execute, and that the President was protecting “the broad interests of American 
foreign policy.” Significantly, though, constant attempts were made by the 
administration to describe the conflict, not as a “war.” but as a mere “police 
action,” suggesting that, indeed, the President’s power to use force to protect 
such interests was somehow limited to military measures short of war.24 * * *

D. STATIONING OF UNITED STATES FORCES ABROAD IN TIME OF PEACE

In addition to sending troops abroad in times of hostilities, the 
President has also stationed forces abroad in time of peace and in 
tlie absence of any fighting. The period since the close of World 
War II furnishes numerous examples of the sending of U.S. troops 
overseas.23 However, the years immediately preceding the Second 
World War also afford three examples of the dispatch of forces to 
foreign territory in time of peace for strategic reasons. All of them 
occurred before the United States became a belligerent.

The first instance was the occupation by U.S. troops of the naval 
and air bases acquired from Britain in exchange for 50 destroyers. 
The bases were acquired through an executive agreement that was 
not submitted to the Senate for approval. The exchange was effected 
between the Governments and, on September 3, 1940, the President 
informed Congress of the action taken.

-’’Authority of the President to Repel the Attack in Korea, Department of State Memo-
rflanin 3’ Department of State Bulletin v. 23, July 31, 1950 pp 173 176—177’‘-Harvard Law Review, op. cit.,p. 1972. 1 p

- In Appendix I-B are listed major U.S. armed actions overseas, other than declared
wars, together with related actions by the Congress.
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The war in Europe had left Greenland in an uncertain status after 
Germany invaded Denmark. The strategic position of the island made 
it important to both Great Britain and Germany. On April 10, 1941. 
the Secretary of State announced the text of an agreement signed by 
himself and the Danish Minister the day before. It was announced 
that Greenland would be occupied by American troops.

Iceland, an independent sovereign State, had been occupied by 
British troops. Through an exchange of letters, sometime in June 
1941, President Roosevelt and the Prime Minister of Iceland, ap­
parently arranged for American troops to replace British troops. 
The landing of U.S. troops was reported to Congress by the President 
in a special message on July 7, 1941, the same day the forces landed. 
The President transmitted the documents to Congress “for infor­
mation” and did not request any action.

Among postwar experiences involving U.S. troops abroad in time of 
peace, the question of sending additional troops to Europe in early 
1951 was clearly a landmark case. The “Great Debate” over troops 
to Europe grew up gradually after President Truman’s announcement 
in September 1950 that he planned to send additional ground troops 
to Europe as part of the projected buildup of NATO forces there. 
Senator Taft’s speech attacking the Administration for formulating 
foreign policy without consulting the Congress or the people, delivered 
in the Senate on January 5, 1951, marked the beginning of a Senate 
preoccupation with the issue which lasted through the adoption of 
S. Res. 99 three months later.26 This resolution, adopted April 4,1951, 
expressed approval of “present plans to send four additional divisions 
of ground forces to Western Europe,” but stated it was the sense of 
the Senate “that no ground troops in addition to such four divisions 
should be sent to Western Europe * * * without further congres­
sional approval.” The resolution also expressed support of General 
Eisenhower’s appointment as NATO commander, the sense of the 
Senate regarding future military contributions by Italy, Germany and 
Spain, and the sense of the Senate on a number of consulting 
and reporting procedures involving the President, the Joint Chiefs of 
Staff, the NATO Commander and the Congress.

Since the Troops-to-Europe resolution was adopted, the President 
has not raised the issue of further ground troops for Europe beyond 
the additional four divisions specified. There has thus been no direct 
test of whether the “further Congressional approval” specified in the 
resolution would in fact have been sought. The “Great Debate” 
seems to have resulted in something of a draw between the President 
and the Congress—an occurrence itself which was unusual in a long 
period of generally declining congressional power on the issue vis-a-vis 
the President.

The sending of troops abroad in the absence of hostilities poses 
somewhat different issues than the sending of troops into a conflict.

One school of opinion, over the years, has held that the President as 
Commander in Chief, and perhaps with certain inherent and executive 
powers, can station armed forces overseas in peacetime as he sees fit, 
without the need to obtain congressional authorization. 28

28 The text of S. Res. 99 is included in Appendix IV.
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Writing in 1929, W. W. Willoughby, professor at Johns Hopkins 
University, asserted that the President had exclusive discretion to 
send forces outside the country in time of peace, although he cited 
Elihu Root as a contrary authority:

There has been no question as to the constitutional power of the President of 
the United States, in time of war, to send troops outside of the United States 
when the military exigencies of the war so require. This he can do as Commander 
in Chief of the Army and Navy, and his discretion in this respect can probably 
not be controlled or limited by Congress.

As to his constitutional power to send United States troops outside the country 
in time of peace, when this is deemed by him necessary or expedient as a means 
of preserving or advancing the foreign interests or relations of the United States, 
there would seem to be equally little doubt, although it has been contended by 
some that the exercise of this discretion can be limited by congressional statute. 
That Congress has this right to limit or to forbid the sending of United States 
forces outside of the country in time of peace has been asserted by so eminent 
an authority, as Ex-Secretary Root. It would seem to the author, however, that 
the President, under his powers as Commander in Chief of the Army and Navy, 
and his general control of the foreign relations of the United States, has this 
discretionary right constitutionally vested in him, and, therefore, not subject to 
congressional control. Especially, since the argument of the court in Myers v. 
United States (272 U.S. 52), with reference to the general character of the execu­
tive power vested in the President, and, apparently, the authority impliedly 
vested in him by reason of his obligation to take care that the laws be faithfully 
executed, it is reasonable to predict that, should the question be presented to it, 
the Supreme Court will so hold. Of course, if this sending is in pursuance of ex­
press provisions of a treaty, or for the execution of treaty provisions, the sending 
could not reasonably be subject to constitutional objection.27

Forty years later, in 1969, the Department of State expressed a 
similar view of presidential prerogative:

As Commander in Chief, the President has the sole authority to command our 
Armed Forces, whether they are within or outside the United States. And, 
although reasonable men may differ as to the circumstances in which he should 
do so. the President has the constitutional power to send U.S. military forces 
abroad without specific congressional approval.28

Others assert that congressional approval is necessary for sending 
troops to foreign countries under certain circumstances. One such 
circumstance cited is where there is a danger of war. Sending troops 
overseas in such a case, it is sometimes held, would be unconstitutional 
because only the Congress has the power, under the Constitution, 
to declare war. Similar circumstances requiring congressional ap­
proval in the views of some, include cases when the troops might be 
employed provocatively or offensively.

In response to a query made by a Member of the Congress on 
June 3, 1940. on whether the President of the United States had the 
authority under existing law to order Federal troops into service 
outside of the possessions of the United States, the Judge Advocate 
General of the Army stated:

He (the President) may not raise armies. This the Congress is responsible for 
doing (Constitution, art. I, sec. VIII, clause 12). Once raised, an army of the 
United States is under the sole and exclusive direction of the President. Their 
movement and implementation is at the President’s discretion, limited only by 
whether or not an intended use would constitute an initiation or declaration of 
war by the President, if carried through.28 29

Constitutional Law of the United States (2d ed.) New York. 1929 vol. Ill p. 1567.
28 Comments on Senate Resolution 85 (the “National Commitments’’ resolution). Memo­

randum accomnanying letter of March 10. 1969. from William B. Macomber. Jr.. Assistant
ry State for Congressional Relations, quoted in National Commitments Report, op. cit., p. 35.

29 Memorandum to the Adjutant General, June 17, 1940.



27

It would appear from this memorandum that the President could 
not move troops if the purpose in so doing was to initiate or declare 
a war.

Edwin L. Bochard, writing in 1945, maintained that congressional 
consent was required if war was a possibility:

His action in landing troops for the protection of American citizens ♦ * * is 
limited to small, backward, or weak countries, where the American citizen or 
his property is in immediate danger or where the intervention is assented to, 
where small forces are involved, and where the activity could not possibly lead 
to war. If the President even faintly suspects that intervention might lead to 
war, it is his duty, as President Wilson undertook in the Vera Cruz expedition of 
1914 against Mexico, to obtain the consent of Congress for his proposed enter­
prise * * *.30

The War Powers Resolution in Section 4 covers the introduction of 
U.S. Armed Forces into three peacetime situations as well as into 
hostilities:

(1) into situations where imminent involvement in hostilities is 
clearly indicated by the circumstances;

(2) into the territory, airspace or waters of a foreign nation while 
equipped for combat, except for deployments which relate solely to 
supply, replacement, repair, or training of such forces; or

(3) in numbers which substantially enlarge United States Armed 
Forces equipped for combat already located in a foreign nation.

In any event, Congress has an effective voice in determining policy 
on the stationing of troops abroad in peacetime through the legislation 
authorizing and appropriating funds for the armed services. The De­
partment of Defense Appropriation Authorization Act, 1975 (P.L. 
93-365, approved August 5, 1974) for example, authorized the end 
strength of active duty personnel for each of the branches of the armed 
forces. It required the reduction of noncombat components of the total 
U.S. military strength in Europe to be reduced by 18,000 and author­
ized the increase in the combat component strength by the same amount 
as the reduction.

As another example, Congress has legislated that no member of an 
armed force may be assigned to active duty on land outside the United 
States and its territories and possessions until he has had a specified 
period of basic training or its equivalent.31

so The Charter and the Constitution, 39 American Journal of International Law, pp. 
767 768—769 (1945)

»'10 U.S.C. 511(d), 671. See also U.S. Congress. House. Rept. 94-488, p. 65.
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V. Limitations on the President’s Use of Troops Abroad

A. DECLARATION OF WAR

The framers of the Constitution vested in Congress the sole power 
to declare war.1 The President’s power to order military action prior 
to consultation of Congress was allowed for, it can be deduced from 
debates, only in one specific situation, namely, to repel sudden attacks 
on the United States. However, armed conflict between nations with­
out a declaration of war is becoming more commonplace, and recent 
practice indicates that a formal declaration of war is no longer neces­
sarily issued, even by nations engaging in extended hostilities. The 
Harvard Law Review states:

Though there may have been a time when * ♦ * changes in legal status were 
uniquely the result of a formal declaration [of war] this is clearly no longer true 
today. Countries have long engaged in undeclared hostilities which in terms of the 
effort involved, the impact on citizens, and the effect on domestic and international 
legal relations are often indistinguishable from a formally declared war. * * * the 
formal declaration of war in the modern context is often deliberately avoided 
precisely because of the apparent commitment to total victory and the general 
hardening of attitudes likely to result.2

The international implications of declaring or not declaring war in 
time of hostilities do not constitute the key issue in this study. The 
main question is the division of the war power between Congress and 
the President. How significant a limitation on the President’s power 
has been the requirement for a declaration of war by Congress in the 
past?

The precedents show that Congress has never refused to declare war 
when requested by the President and also that several major military 
actions have been undertaken without such a declaration. Prior to 
the conflict in Vietnam, five out of ten serious and extended engage­
ments of force against other nations were conducted by the United 
States without a formal declaration of war. Those engagements which 
took place without any congressional declaration are: the undeclared 
naval war with France. 1798-1800; the First Barbary War, 1801-05; 
the Second Barbary War, 1815; the American-Mexican hostilities, 
1914-17; and the Korean War, 1950-53. Those conflicts in which war 
was declared are: The War of 1812; the Mexican War; the Spanish- 
American War; and the First and Second World Wars.3

Although Congress has “declared war” in the sense that a formal 
resolution has been enacted, four of the five “declarations” have 
recognized the prior existence of war. The only exception was the 
War of 1812. The declaration of war in 1812 provided that—

1 The Supreme Court has noted that “the whole powers of war [are] by the constitution 
of the United States, vested in congress.” Talbot v. Seeman (1801) 1 Cr. 28.

2 Harvard Law Review, op. cit. p. 1772. Formal declarations of war were made against 
Israel by Algeria, Iraq, Kuwait. Sudan and Syria on June 5,1067.

3 See Appendix I. Rogers, J. G. op. cit. p. 45 If.
(28)
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War be and the same is hereby declared to exist.4
The others either recognized the existence of war by the act of some 

other State, as in the Mexican War and the First and Second World 
Wars, or recognized the existence of war as of some previous date, as 
in the Spanish-American War. The declaration of war against Mexico 
of May 13,1816, provided that—
whereas, by act of the Republic of Mexico, a state of war exists * *

In the case of the Spanish-American War, the declaration of April 
25, 1898 provided—
* * * that war be, and the same is hereby declared to exist, and that war has 
existed since the twenty-first day of April * * * between the United States of 
America and the Kingdom of Spain * * *.®

Several significant court cases make the point that a state of war 
can exist without a formal declaration of war by the Congress. The 
first is Hamilton v. McClaughry, arising out of American participation 
in quelling the Boxer uprising. A corporal, tried and convicted by 
a United States court martial in Peking, contended that at the time 
of the homicide of which he was convicted, there prevailed neither 
war, insurrection, nor rebellion, and that the military court which 
had tried him was without jurisdiction and its judgment void. The 
court said:

Again, it is the well-settled law that the existence of a condition of war must 
be determined by the political department of the Government; that the courts 
take judicial notice of such determination and are bound thereby. * ♦ ♦ In 
the present case, at no time was there any formal declaration of war by the 
political department of this Government against either the Government of China 
or the “Boxer” element of that Government. A formal declaration of war, 
however, is unnecessary to constitute a condition of war. * * * The question 
here is whether this Government was, at the time of the commission of a homicide 
by petitioner, prosecuting its right in Chinese territory by force of arms. * * * 
The first duty of a state is the protection of the lives and property of its citizens 
wherever lawfully situated, by peaceable means if possible; if not, by force of 
arms. More especially must this protection be afforded the representatives of 
this Government in a foreign country.7

Another is the case of New York Life Insurance Company v. Ben­
nion, arising out of the attack on Pearl Harbor. Mrs. Bennion brought 
action against the New York Life Insurance Co. for double indemnity 
payment on the policy held by her husband. Captain Bennion, com­
manding officer of the U.S.S. West Virginia, was killed on the bridge 
of his ship on December 7, 194-1, during the attack on Pearl Harbor. 
The insurance policy provided double indemnity for accidental death, 
but not for death resulting from “war or any act incident thereto.

Stat. 9. The declaration of war of April 6, 1917, provided “that the state of war 
between the United States and the Imperial German Government which has been thrust 
upon the United States is hereby formally declared.” (40 Stat. 1). The declaration of 
December 8, 1941, provided: “Whereas the Imperial Government of Japan has committed 
unprovoked acts of war against the Government and the people of the United States of 
America: Therefore be it resolved * * ♦ that the state of war between the United States 
and the Imperial Government of Japan which has been thrust upon the United States is 
hereby formally declared » ♦ *” (55 Stat. 795). The declaration of war of December 11, 
1941, against Germany provided: “Whereas the Government of Germany has formally 
declared war against the Government of and people of the United States of America: 
Therefore has it resolved ♦ * * that the state of war between the United States and 
Germany which has been thrust upon the United States is hereby formally declared” (55 
Stat. 796). The declaration of war against Italy of December 11, 1941, followed the same 
form as that against Germany (55 Stat. 797).

8 30 Stat. 364.
t 136 Fed. 445, 449-450 (1905).
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The problem was whether the existence of war is dependent upon a 
formal declaration by the Congress.

The Court said:
No one denies the grim reality that the attack beginning December 7. 1941, at 

about 7 :30 a.m. Honolulu time, marked the commencement of an armed conflict 
between two sovereign nations which ended only when the Japanese surrendered 
nearly 4 years later. Furthermore, it seems to be agreed that the existence or 
nonexistence of a state of war is a political question, to be determined by the 
political department of our Government. The basic difference lies in the conten­
tion on the one hand that a formal declaration by the Congress, which alone has 
the constitutional power to declare and make war, is an essential prerequisite to 
judicial cognizance of its existence; and the contention on the other hand, that 
the existence of a war is not dependent upon its formal declaration but rather is 
determinable from an appraisal of actualities; that the formal declaration by 
Congress on the day after the attack was merely a formal recognition of that 
which was already actually in existence.

When one sovereign nation attacks another with premeditated and deliberate 
intent to wage war against it, and that nation resists the attacks with all the force 
at its command, we have war in the grim sense of reality. It is war in the only 
sense that men know and understand it. Mankind goes no further in his definitive 
search—he does not stand on ceremony or wait for technical niceties.

Let us suppose that Congress was not in session on December 7th when the 
Japanese attacked, and could not convene for 30 days, therefore could not and 
did not formally declare or recognize a state of war until January 8, 1942. Mean­
while, the President, acting in his capacity as Commander and Chief of the 
Armed Forces, took all available measures, not only to repel the invasion, but 
waged, as we did an offensive war at Midway and throughout the Pacific. And 
let us suppose that the insured here had been killed on January 7, 1942, in one 
of the many sea battles which raged over the Pacific immediately after the Pearl 
Harbor attack. In these circumstances it cannot be denied that the acts and 
conduct of the President, acting in furtherance of his constitutional authority and 
duty, would constitute a political determination of a state of war of which the 
courts would take judicial notice. We can discern no demonstrable difference 
in the supposition and the actual facts, and we therefore conclude that the 
formal declaration by the Congress on December 8th was not an essential pre­
requisite to a political determination of the existence of a state of war com­
mencing with the attack of Pearl Harbor.8 9

In the case of Youngstown Sheet and Tube Co. v. Sawyer? in which 
it was decided by the Supreme Court that the President did not have 
the authority to seize steel mills on the basis of his role as Commander 
in Chief, during the Korean conflict, Mr. Justice Jackson in his con­
curring opinion, recognized that “a state of war may in fact exist 
without a formal declaration.”

Thus, while certain judicial decisions have deemed that a state of 
war can exist without a formal declaration of war, there has not been 
an attempt to apply this judgment to the respective war powers of the 
President or the Congress. In the instances cited, the determination of 
the existence of a state of war depended on the context. The Harvard 
Law Review article points out that a precise definition of the term 
“war” is not feasible:

Despite occasional judicial attempts to discover a unique, general legal defini­
tion applicable in all contexts, it seems clear that no verbal formula can identify 
one class of armed hostilities as properly subject to rules and considerations 
wholly different from those applicable to other classes. At best “war” will assume 
different meanings depending on the context which prompts the investigation, 
whether it be the interpretation of a contract, a life insurance policy, a statute, 
or a constitution.

Moreover in April 1970, the U.S. Court of Military Appeals decided 
that the conflict in Vietnam was not to be considered “time of war” for 

8 158 F. 2d 260, 262, 264 (1946).
9 72 S. Ct. 863 (1952).
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the purposes of Article 2(10) of the Uniform Code of Military 
Justice. In this instance, a civilian had been tried by a military court 
on the grounds that the offense of attempting to steal 36,000 govern­
ment-owned batteries in Vietnam had been committed in “time of war.’ 
In a column in the Washington Post, Merlo Pusey cites the reasoning 
of Judge Darden for the Court’s reversal of the conviction:

We emphasize our awareness that the fighting in Vietnam qualifies as war as 
that word is generally used and understood. By almost any standard of compari­
son—the number of persons involved, the level of casualties, the ferocity of the 
combat, the extent of the suffering, and the impact on our nation, the Vietnamese 
armed conflict is a major military action. But such a recognition should not serve 
as a shortcut for a formal declaration of war, at least in the sensitive area of sub­
jecting civilians to military jurisdiction,10

After noting that the issue of whether a state of war could exist with­
out formal declaration had been settled, one authority adds:

But the issue so much a source of controversy in the era of the Cold War and 
so divisive politically in the context of United States involvement in the A iet- 
namese War has been whether the President is empowered to commit troops 
abroad to further national interests in the absence of a declaration of war or 
specific congressional authorization short of such declaration. The Supreme Court 
has studiously refused to consider the issue in any of the forms in which it has 
been presented and the lower courts have generally refused, on “political ques­
tion” grounds to adjudicate the matter.11

In Atlee v. Richardson, a case challenging the constitutionality of 
the Vietnam War, the Supreme Court summarily affirmed a dismissal 
of the suit on political question grounds by a thyee-judge district 
court.12 In Holtzman v. Schlesinger Justice Marshall with the concur­
rence of seven Justices imposed a new stay against a district court in­
junction prohibiting United States military action in Cambodia after 
Justice Douglas had vacated the stay of an appeals court.13

National emergency.—By enacting legislation which authorizes 
certain activities in time of “national emergency,” Congress itself 
has enabled the President to take action which would have been 
possible only under a declaration of war.

According to a publication by the Executive Office of the President:
Many statutes provide that the powers they confer may be exercised during a 

national emergency proclaimed by the President.
By Proclamation No. 2914 of December 16, 1950, President Truman proclaimed 

the existence of a national emergency. He affirmed the continued existence of 
that national emergency by Proclamation No. 2974 of April 28, 1952. President 
Eisenhower (Executive Order Nos. 10896 and 10905), President Kennedy (Execu­
tive Order No. 11037), and President Johnson (Executive Order No. 11387) ex­
pressly recognized the continuance of that national emergency. No action has 
been taken by the President or the Congress to terminate that national emergency.

Consequently, the powers provided by those statutes may be exercised when­
ever there is a need for such exercise.

* * * Certain statutes provide that the powers they confer may be exercised 
in a national emergency proclaimed by the President on a date subsequent to 
December 16,1950. These powers are not available for exercise on the basis of the 
national emergency proclaimed by Proclamation No. 2914 of December 14, 1950.14

The majority of these statutes concern the President’s powers over 
domestic affairs. One statute in particular affects the President’s use

10 Washington Post. April 16. 1940 : A20.
u U.S. Congress. Senate. The Constitution of the United States of America. Analysis 

and Interpretation. S. Doc. 92—82. Washington. U.S. Govt. Print. Off., 1973. p. 328.
’-411 U.S. 911 (1973), aff’g. 347 F. Supp. 689 (D.C.E.D. Pa. 1972). is
is 414 p g 1304 (1973), Marshall. Douglas dissenting, 1316-1321.
M Guide to Emergency Powers Conferred by Laws in Effect on January 1, 1969. Office 

of Emergency Preparedness. Executive Office of the President, p. ii.



32

of troops abroad because it deals with the number of reserves which 
may be called up.

In time of war or national emergency declared by Congress (or when 
otherwise authorized by law) any reserve unit or member of the ready 
reserve may be ordered to duty tor duration of the war or emergency 
and for six months thereafter.15 In time of national emergency declared 
by the President after January 1,1953 (or when otherwise authorized 
by law), any reserve unit or member of the ready reserve may be 
ordered to active duty for not more than 24 consecutive months; how­
ever, not more than 1.000,000 members of the Ready Reserve may be on 
active duty (other than for training), without their consent, at any 
one time.15 16

In 1972 the Senate created the Special Committee to Study the 
Termination of the National Emergency which recommended legisla­
tion regulating the exercise of national emergency power. In Septem­
ber 1975 the House passed legislation providing for the termination 
of the four outstanding proclamations of national emergency, thus 
effectively deactivating the statutory authorities triggered by them, 
and providing procedures for the implementation and termination of 
national emergency declarations in the future. Similar legislation had 
been passed by the Senate in the 93rd Congress.

In view of this prospect of the termination of long-existing declara­
tions of national emergency, legislation was proposed whereby the 
President could call up to 50,000 reservists for up to 90 days without 
a declaration of war or proclamation of emergency.17

B. OTHER POWERS OF CONGRESS

Under the Constitution, Congress possesses a variety of powers in 
addition to the power to declare war which can be used to limit the 
President’s ability to deploy U.S. forces overseas and to commit them 
to combat. The late Professor Edward S. Corwin expressed the poten­
tially overwhelming power of the Congress in these terms:

The point is that the sort of foreign policy which present-day conditions require 
can never be kept going by attributing to the President, as in the past, the simple 
power to order the Navy around without consulting Congress. Far otherwise: 
Congress must be constantly asked to exercise powers which no President has 
ever ventured to exercise on any scale—the power to tax, to pledge the credit of 
the United States, to raise armies, to regulate commerce, and so forth and so forth. 
And if Congress cannot be persuaded to back Presidential policy by bringing these 
powers to its support, then—the idea of a Presidential coup d’etat being dismis- 
missed—the policy fails, and that is all there is to it.18

TV. Taylor Reveley III, writing in 1969, summarized a large number 
of potential congressional restraints on the President:

* * * In Richard Neustadt’s words, we have “a government of separated 
institutions sharing powers.” Thus, virtually all presidential programs and 
ventures require implementing legislation and funding. Unlike parliamentary 
executives, the President has no ultimate weapons, such as dissolution or ex­
communication from party ranks, with which to beat reluctant legislators into 
submission. As a result, an abiding concern of the Executive and his assistants is 
the likely reaction of Congress to their proposals and actions.

15 10 U.S.C. 672.
” 10 U.S.C. 673.

r>’^’ Congress. Senate. Committee on Armed Service, Subcommittee on Manpower 
and Personnel. Reserve Call-up. Hearings, 94th Cong., 1st sess., on S. 2115, July 30, 1975.18 Corwin, op. cit., p. 222.
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Legislators have a number of tools with which to restrain the President. 
Through legislation, they can restrict his options, hamstring policies and, to an 
extent, even take the policy initiative from him. It has been suggested that Con­
gress is presently attempting to control the Executive by qualified legislation 
more than in the past, and the movement headed by Senator 1 ulbright if success­
ful would certainly reduce presidential freedom in foreign affairs, .through the 
power of the purse, the legislators can similarly limit the President. Although 
control of the purse has been virtually a nonpower in the hands of cold war Con­
gresses when funds were sought for the military, present reluctance to embark 
on major defense spending and criticism of the military establishment suggest 
that appropriations may engage anew as a limiting factor. A few voices have even 
been heard to suggest that funds supporting troops in the field be cut—tradition­
ally, an unthinkable position. __

The power of congressional committees to investigate and oversee, as the 
Fulbright hearings indicate, provides a means of sparking national debate, 
molding opinion and thereby influencing presidential action. Activity within 
Congress can frequently focus outside political pressure and bring it to bear on 
the Chief Executive. Similarly, legislators can work the political process privately 
as well, communicating quietly with the President to persuade him that his ideas 
are ill-advised or subject to great potential opposition. Congress can also work in 
tandem with rebellious elements in the bureaucracy to thwart presidential initia­
tives. Remote though the possibility is, the President must remain aware of the 
congressional capacity to impeach him or to censure his conduct by resolution— 
a fate that befell Polk at the hands of a House disturbed by his role in initiating 
the Mexican War. The President is also continually hemmed in by the play of the 
political system—by sniping from members of the opposition party and by the 
demands and feelings of members of his own party.

Finally, the Senate is constitutionally empowered to advise and consent to 
presidential treaties and appointments and has devised the power to delay and 
negate by filibuster. These senatorial prerogatives, coupled with the power of 
Congress over the legislation and appropriations necessary to implement the 
President’s foreign policies, constitute the primary restraints on his action.19

Other specific congressional acts which can limit the President, 
some of them covered generally in the foregoing quotation, include the 
termination of war, as the Congress did by joint resolution after World 
War I; the termination of a state of national emergency; the refusal 
to confirm both civilian and military appointments; the establishment 
of manpower ceilings for the armed forces; the prohibition of military 
service by draftees outside of certain areas; the enactment of neutrality 
legislation; and the restriction of various types of legislation associated 
with possible military involvement overseas, such as bilateral military 
and economic aid and military sales and credit programs.

Raise and support armies.—The powers to raise and support 
armies and provide and maintain a Navy, coupled with the power to 
appropriate funds, enable Congress to play a major role in shaping 
policy on the use of armed forces abroad.

Except for Lincoln’s actions, Presidents have used only the forces 
available to them.20 The President’s power is restricted to these forces, 
and Congress can refuse to “raise and support” additional forces 
for purposes it does not approve. In time of war, however, the situ­
ation has been different, and Congress has usually afforded the Presi­
dent broad powers. Corwin observed on this point in 1948 that:

Actually, Congress has never adopted any legislation that would seriously 
cramp the style of a President who was attempting to break the resistance of 
an enemy or seeking to assure the safety of the national forces.21

Does the power of Congress to make rules for the government and 
regulation of the land and naval forces permit the Congress to limit

» Reveley, op. cit., pp. 1774-1776. Footnotes omitted.
20 See above, 18.
21 Corwin, op. cit., p. 259.
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the President’s power as the Commander in Chief? As indicated above 
in the case of Swaim v. U.S., the Court of Claims stated that these two 
powers are distinct:

Congress may increase the Army, or reduce the Army, or abolish it altogether; 
but so long as we have a military force Congress cannot, take away from the 
President the supreme command. It is true that the Constitution has conferred 
upon Congress the exclusive power “to make rules for the government and 
regulation of the land and naval forces” ; but the two powers are distinct; neither 
can trench upon the other; the President cannot, under the disguise of military 
orders, evade the legislative regulations by which he in common with the Army 
must be governed; and Congress cannot in the disguise of “rules for the govern­
ment” of the Army impair the authority of the President as Commander in Chief.

The statement does not define what the President’s authority as 
Commander, in Chief is, and the specifics of the case appear to have 
limited applicability. The Court sustained the President in establishing 
a court martial of his own to try the Judge Advocate General, which 
was neither provided for nor expressly prohibited by statute.

However, there would appear to be a difference between the po­
tential power of the Congress and the limitations on sending troops 
abroad that Congress has actually placed on the President in the 
past. There are instances in ■which Congress has placed limitations on 
the President. In selective service legislation Congress has in fact 
limited the power of the President to use the forces made available 
to him. Section 3(e) of the Selective Training and Service Act of 1940 
provided that:

Persons inducted into the land forces of the United States under this Act shall 
not be employed beyond the limits of the Western Hemisphere except in the 
Territories and possessions of the United States, including the Philippine Islands.

On December 13, 1941, this provision was suspended “during the 
existence of any war in which the United States is engaged, and during 
the 6 months immediately following the termination of any such war”"- 
in 1946 it was repealed. In 1945 Congress extended the operation of 
the Selective Training and Service Act of 1940 and inserted the follow­
ing proviso:
• provided further, That no man under nineteen years of age who is inducted 
into the land or naval forces under the provisions of this Act shall be ordered into 
actual combat service until after he has been given at least six months of military 

ch.^acter and to the extent necessary to prepare such inductee 
for combat duty, this proviso shall not be construed as preventing the assign- ?f-the Navyv°r Coast Guard and R-servf components
thereof to duty for training on combat vessels of the Navy or Coast Guard and at 
naval bases beyond the continental limits of the United States.

Most of the limitations of this type are relatively recent, however. 
During the V letnam War Congress used restrictions in authorization 
and appropriation legislation as an effective instrument for bringing 
about the end of participation of U.S. forces in the war.

Beginning in 1969 restrictions in funding legislation were used to 
prevent extension of the geographic area in which U.S. forces were 
Participating in hostilities and ultimately to bring about the with­
drawal of U.S. forces from Vietnam completely.

Henartment of Defense Appropriation Act. 1970 
(1 .D. . 1-171), approved December 29, 1969, and several pieces of sub­
sequent legislation 23 provided:

as-553 (1897>'
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Tn line with the expressed intention of the President of the United States, 
none of the funds appropriated by this Act shall be ^ *0 finance the introduc­
tion of American ground combat troops into Laos or Ihailand.

Section 7 of the Supplemental Foreign Assistance Authorization 
Act of 1970 (P.L. 91-652), approved January 5,1971, provided:

In line with the expressed intention of the President of the United States, 
none of the funds authorized or appropriated pursuant to this or any other Act 
may be used to finance the introduction of United States ground combat troops 
X Cambodia? or to provide United States advisers to or for Cambodian mili­
tary forces in Cambodia.

Section 601 of the Military Procurement Authorization, Fiscal Year 
1972 (P.L. 92-156), approved November 17, 1971, stated:

It is hereby declared to be the policy of the United States to terminate at the 
earliest pSctimble date all military operations of the United States in Indo­
china, and to provide for the prompt and orderly withdrawal of all United States 
military forces at a date certain, subject to the release of all American prisoners 
of war held by the Government of North Vietnam and forces allied with sue 
Government and an accounting for all Americans missing in action who have been 
held by or known to such Government or such forces.

Section 307 of the Second Supplemental Appropriation Act, Fiscal 
Year 1973 (P.L. 93-50, approved July 1, 1973) provided:

None of the funds herein appropriated under this Act may be expended to 
support directly or indirectly combat activities in or over Cambodia, Laos, North 
Vietnam and South Vietnam or off the shores of Cambodia Laos North Viet­
nam and South Vietnam by United States forces, and after August 15, 1973, no 
other funds heretofore appropriated under any other Act may be expended for 
such purposes.

Section 108 of the Continuing Appropriations Act, Fiscal Year 
1974 (P.L. 93-52, approved July 1, 1973) similarly provided:

Notwithstanding any other provision of law, on or after August 15, 19 <3, no 
funds herein or heretofore appropriated may be obligated or expended to finance 
directly or indirectly combat activities by United States military forces in or 
over or from off the shores of North Vietnam, South Vietnam, Laos or Cambodia.

This provision was amended and extended in subsequent authori­
zation and appropriation legislation.24

Use of the Ready Reserve.—In 1952 Congress granted the Presi­
dent broad authority to increase the size of the active forces signifi­
cantly without congressional authorization or prior supporting appro­
priation.25 By declaring a national emergency, the President is author­
ized by that law to order up to one million fully equipped Ready Re­
servists to active duty for a period not to exceed 24 months.

Since the President’s authority to induct young men into the mili­
tary service has been terminated and the active forces are not large 
enough for a major conventional war, the President’s power to wage 
such a war has become largely dependent on this 1952 law. Without it, 
the President would be compelled to secure specific congressional action 
in order to mobilize a wartime force.

C. THE WAR POWERS RESOLUTION

Culminating the congressional effort to place limits on the Presi­
dent’s use of troops abroad was the passage of the War Powers Reso­
lution 26 on November 7,1973, over the veto of the President. It wrote 

24 P.L. 93-118, P.L. 93-124, P.L. 93-126, P.L. 93-155, P.L. 93-189, P.L. 93-238, P.L. 
9^i°o°us‘.c. OTS^AcSj^y9^1952, Ch. 608 5 233(b), 66 Stat 489

28 P.L. 93—148. The text of the War Powers Resolution is contained in appendix iv.
61-285—75------6
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into law that “the constitutional powers of the President as Com­
mander in Chief to introduce United States Armed Forces into hostili­
ties, or into situations where imminent involvement in hostilities is 
clearly indicated by the circumstances, are exercised only pursuant 
to (1) a declaration of war, (2) specific statutory authorization, or 
(3) a national emergency created by attack upon the United States, its 
territories or possessions, or its armed forces.”

The resolution contained consultation provisions, requiring the 
President “in every possible instance” to consult with Congress both 
before introducing troops into such situations and regularly after­
wards until the troops have been removed. It required the President 
to report within 48 hours to the Speaker of the House and the Presi­
dent pro tempore of the Senate after the introduction of troops in 
three circumstances:

(1) Into hostilities or into situations where imminent involvement in hostili­
ties is clearly indicated by the circumstances;

(2) Into the territory, airspace or waters of a foreign nation, while equipped 
for combat, except for deployments which relate solelv to supplv, replacement 
repair, or training of such forces; or

(3) In numbers which substantially enlarge United States Armed Forces 
equipped for combat already located in a foreign nation-

The President’s report was required to set forth:
(1) The circumstances necessitating the introduction of United States Armed Forces;
(2) The constitutional and legislative authority under which such introduc­tion took place; and
(3) The estimated scope and duration of the hostilities or involvement.

The resolution also required the President to provide such other in­
formation as Congress might request, and to report to Congress pe- 
iiodically (at least every six months) so long as the troops continued 
to be engaged m the situation.

The chief limitation, the “teeth” of the resolution, was in section 5, 
which provided for the termination of the use of U.S. troops abroad 
both by congressional inaction and by congressional action. Section 
5(b) called for any use of troops reported under section 4(a)(1), the 
introduction of armed forces into hostilities or situations of imminent 
hostilities, to be terminated automaticallv within sixty calendar days 
unless Congress had declared war, enacted a specific authorization for 
such use, extended the sixty-day period, or was physically unable to 
meet because of an attack upon the United States. The resolution 
authorized extension of the sixty-day period by thirty days upon a 
written Presidential certification to Congress that “unavoidable mili­
tary necessity respecting the safety of United States Armed Forces 
requires the continued use of such armed forces in the course of 
bringing about a prompt removal of such forces.”

Section 5(c) called for the removal by the President of U.S. Armed 
F orces from any hostilities abroad in the absence of a declaration of 
v ai or specific statutory authorization “if the Congress so directs by 
concurrent resolution.”

Priority procedures were established for considering resolutions 
submited under sections 5(b) or 5(c).
i stated that authority to introduce armed forces into
hostilities or situations of imminent hostilities should not be inferred 
from any provision of law unless it specifically authorized the intro­
duction of armed forces into such situations and stated that it was 
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intended to constitute such authorization within the meaning of the 
War Powers Resolution. The resolution stated that such authority 
was not to be inferred from any treaty unless it was implemented by 
legislation meeting these same criteria. .

Section 8(b) exempted from requiring further statutory authoriza­
tion participation in the headquarters operations of high-level inter­
national military commands established under the United Nations 
Charter or treaty prior to the ar Powers Resolution.

Section 8(c) stated that for the purpose of the War Powers Resolu­
tion the term “introduction of United States Armed Forces included 
“the assignment of members of such armed forces to command, co- 
ordinate. participate in the movement of, or accompany the regular 
or irremilar military forces of any foreign country or government 
when such military forces are engaged, or there exists an imminent 
threat that such forces will become engaged, in hostilities.

Section 8(d) stated that nothing in the joint resolution was intended 
to alter the constitutional authority of the Congress or the President 
or the provisions of existing treaties, or to be interpreted as gi anting 
any authority to the President with respect to the introduction ot 
troops which he would not have had in the absence of the joint 
resolution. . , , .. • •

Section 9 was a separability clause, stating that if any provision of 
the joint resolution or the application of it to any person or circum­
stance was held invalid, the remainder of the resolution and its applic­
ability to any other person or circumstances was not to be affected.

In his message of October 24,1973, transmitting his veto, which was 
overridden by both Houses of Congress on November 7, 1973, 1 resi­
dent Nixon contended the measure was both unconstitutional and dan­
gerous to the interests of the nation. I he message stated.

The Founding Fathers understood the impossibility of foreseeing every con- 
tingeney that might arise in this complex area. They acknowledged the need for 
flexibility in responding to changing circumstances. They recognized that for­
eign policy decisions must be made through close cooperation between the two 
branches and not through rigidly codified procedures.
*******

House Joint Resolution 542 would attempt to take away, by a mere legislative 
act authorities which the-President has properly exercised under the Constitu­
tion for almost 200 years. One of its provisions would automatically cut off 
certain authorities after sixty days unless the Congress extended them. Another 
would allow the Congress to eliminate certain authorities merely by the passage 
of a concurrent resolution—an action which does not normally have the foice 
of law, since it denies the President his constitutional role in approving legis-

I believe that both these provisions are unconstitutional. The only way in 
which the constitutional powders of a branch of the Government can be altered 
is by amending the Constitution—and any attempt to make such alterations by 
legislation alone is clearly without force.

While I firmly believe that a veto of House Joint Resolution 542 is warranted 
solely on constitutional grounds, I am also deeply disturbed by the practical 
consequences of this resolution. For it wmuld seriously undermine this Nation s 
ability to act decisively and convincingly in times of international crisis. As a 
result, the confidence of our allies in our ability to assist them could be di­
minished and the respect of our adversaries for our deterrent posture cowd 
decline. A permanent and substantial element of unpredictability would be 
injected into the world’s assessment of American behavior, further increasing 
the likelihood of miscalculation and war.27

27 tt » Congress. House. Message from the President of the United States Vetoing House 
Joint Resolution 542. Washington, U.S. Govt Print. Off., 1973. (93d Congress, 1st Session. 
House. Document No. 93-171.)
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TJl^’eSAdc^^ the Berlin crisis of 1961’the Cuban missile crisis 
C°ng0 r?SCue °Peration in 1964, the Jordanian crisis of 

19/0 and recent actions to bring about a peaceful settlement of the 
hostilities in the Middle East” as examples of responses that might 
not have been possible if the resolution had been in force at the time 

boon after passage Senator Eagleton wrote the Secretary of State 
requesting the Department’s legal evaluation of the resolution’s effect 
and asking to be informed of implementation measures.

On the interpretation, the Department of State replied on No­
vember 30, 1973:

It is the Department’s opinion that Section 2(c) does not constitute a legallv 
Tt ^1(^gdea.ni.tlonof/he President’s Constitutional power as Commander-in-Chief 
Tho titu771“ that th,s.subsectlon is at most a declaratory statement of policv. 
The title and language of the entire section, “Purpose and Policy ” support this 
S^whMJ068 tl?e teXt °f .subsection ^self. Section 2 does not contain lan­
guage which requires or prohibits any particular action, which is characteristic 
V mandatory and binding provisions. In addition, the report of the House and 
' itself states that “Subsequent sections of the joint resolution
are not dependent upon the language of this subsection, as was the case with a similar provision of the Senate bill (section 3).’’ If Section 2(c) were 1 binding 

the reSt °f fhe resol”tion’
There are, of course, fundamental questions whether such legislation could so1int.ended’ 1™it thp Constitutional authority of the President. Certainly 

t e precedent of past practice supports a wider scope of Presidential authoritv than that contained in Section 2(c).28 aurnonty

imptementation, the Department stated in a reply 
Ox May 10, 1974, that it did not consider any “particular new proce­
dural measures” were necessary.28

• ^yertbeless, shortly afterwards, the Chairman of the House For- 
etgn Affairs and Senate Foreign Relations Committees wrote to Secre- 
t 7 ?c ^lssm?er1 concerning implementation. In a letter of 
July 16, 1974, they asked the Secretary what arrangements had been 
made to ensure full and timely compliance with the reporting require­
ments and suggested staff discussions on details requiring coordination 
between the executive and legislative liranches.30

On October 7, 1974, Secretary Kissinger replied that he and Secre­
tary of Defense Schlesinger had agreed that- their respective legal 
counsels would be jointly responsible for bringing to their attention 
cases which it would be appropriate to report. In addition, a War 
1 owers Reporting System had been established within the Operations 

irectorate of the Joint Chiefs of Staff for supplying to the counsels 
ot the two departments information on troop deployment actions 
v nch could raise a question as to whether a report was required.31

i °ne CaSe had occurred which critics contended
ought co have been but was not reported under the War Powers Resolu- 
tion. On July 31,1974, Senator Eagleton raised the issue in connection

Chairman, Committee on 
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with the evacuation of Americans from Cyprus during hostilities be­
tween Turkish and Greek Cypriot forces.32 Ships and helicopters had 
been used to evacuate several hundred U.S. citizens in response to a 
request from the American Ambassador in Nicosia through the De­
partment of State. Upon the approval of the Secretary of Defense, 
the Chairman of the Joint Chiefs of Staff had ordered a Task Force to 
proceed with the evacuation which began on July 22.

In response to a statement by a spokesman of the Department of 
Defense that the matter had not been reported because it was “clearly 
a humanitarian effort” by unarmed troops,33 Senator Eagleton said:

* ♦ ♦ We must take the subjectivity out of the war powers reporting require­
ment and insist on automatic responses from the executive branch whenever our 
forces enter a country where there are ongoing hostilities or where there is an 
imminent threat of such hostilities. That is what the law requires.34

Thereafter there have been four instances in which the President has 
submitted reports to Congress under the War Powers Resolution.33

On April 3, 1975, the President reported that U.S. naval vessels, 
helicopters, and marines had been sent to assist in evacuation of ref­
ugees and U.S. nationals from South Vietnam, pursuant to the Presi­
dent’s Constitutional authority as Commander in Chief and Chief 
Executive in the conduct of foreign relations and pursuant to the 
Foreign Assistance Act of 1961, as amended, which authorized humani­
tarian assistance to refugees, civilian war casualties, and other persons 
disadvantaged by hostilities in South Vietnam.

On April 12, 1975, the President reported that in view of the dete­
riorating military situation in Cambodia, he had ordered U.S. military 
forces to proceed with the planned evacuation of U.S. citizens. Cited 
as the authority for doing so was the President’s Constitutional execu­
tive power and authority as Commander in Chief.

On April 30,1975, the President reported that a force of 70 evacua­
tion helicopters and 865 Marines had evacuated about 1,400 U.S. 
citizens and 5,500 third country nationals and South Vietnamese from 
landing zones near the U.S. Embassy in Saigon and the Tan Son Nhut 
Airfield. As in the Cambodian operation, he said the operation was 
ordered “pursuant to the President’s Constitutional executive power 
and his authority as Commander in Chief of U.S. Armed Forces.”

On May 15, 1975, the President reported that he had ordered mili­
tary forces to retake the SS Mayaguez^ a U.S. merchant ship seized 
by Cambodian naval patrol boats in international waters, pursuant to 
his “constitutional Executive power and his authority as Commander 
in Chief of the U.S. Armed Forces.”

32 Congressional Record, July 31,1974 : S13851.
33 Washington Post, August 2.1974.
34 Congressional Record, August 2,1974 : S14181.
36 The four reports are contained in the appendix.



VI. Congressional Authorization Without a Declaration of 
War

Congress might authorize or approve and support a President’s 
action in sending troops abroad by methods other than a formal 
declaration of war (or it might disapprove such actions), although 
some might dispute whether a particular authorization is adequate 
in any specific situation involving serious hostilities. In fact, there 
appears to be a trend toward use of authorizations in forms other 
than a declaration of war as a more usual method of expressing 
congressional decision. Reveley states:

Congressional authorization need not be by formal declaration of war: “[N]ei- 
ther in the language of the Constitution, the intent of the framers, the available 
historical and judicial precedents nor the purposes behind the clause” is there a 
requirement for such formality, particularly under present circumstances when 
most wars are deliberately limited in scope and purpose. A joint resolution, 
signed by the President, is the most tenable method of authorizing the use of 
force today. To be meaningful, the resolution should be passed only after Congress 
is aware of the basic elements of the situation, and has had reasonable time to 
consider their implications. The resolution should not, as rule, be a blank check 
leaving the place, purpose and duration of hostilities to the President’s sole dis­
cretion to respond to changing circumstances. If the legislators wish to delegate 
full responsibility to the President, it appears that such action would be within 
the constitutional pale so long as Congress delegates with full awareness of the 
authority granted.1

In a footnote he adds:
Senate approval of a treaty would not suffice, as that would exclude the House 

from the decision-making process. An executive agreement, approved by the entire 
Congress and specifically described as authorization to use force, should be ac­
ceptable. Similarly, legislation to increase the size of the armed forces or to 
appropriate additional money to sustain a use of force might be regarded as 
authorization if legislative intent to that effect is made abundantly clear. Absent 
such clarity, simple legislation ought not to be regarded as implied approval, 
since it may have been adopted for reasons other than to ratify a presidential 
fait accompli * * * Nothing can be assumed from a congressional failure to act. 
The burden is not upon Congress to make its views clear or be deemed to have 
acquiesced, but rather upon the President to obtain legislative approval before 
he acts.2

The lack of specific congressional sanction for the Korean War 
contributed to the criticism which President Truman received in 
Congress about the war. On four occasions from 1955 through 1964 
Congress, in response to requests by the President, passed joint resolu­
tions expressing support of foreign policy. These were the Formosa 
resolution of 1955, the Middle East resolution of 1957, the Cuban 
resolution of 1962 and the Vietnam or “Gulf of Tonkin” resolution of 
1964.

Although two of the resolutions have been repealed and views on 
their significance have varied, they played an important role at the 
time of each crisis and in bringing about the War Powers Resolution.

1 Pyyeiey, W. Taylor, HI, op cit., p. 1289. Footnotes omitted.2 Ibid., p. 1290.
(40)
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On March 12, 1970, the Department of State commented on a joint 
resolution3 which would, among other things, have repealed four 
joint foreign-policy-support resolutions effective with the sine die 
adjournment of the Ninety-first Congress. The relevant portions of the 
letter from H. G. Torbert, Jr., Acting Assistant Secretary for Con­
gressional Relations, to Chairman Fulbright of the Senate Foreign 
Relations Committee follow:4

For reasons discussed in detail below, the Department believes that repeal 
of the resolutions specified in section 1 is a matter within the discretion of the 
Congress. We neither advocate nor oppose congressional action * * *

Each of the resolutions specified in section 1 was passed in response to a crisis 
situation in the affected area. Thus, the Formosa Straits resolution dealt with a 
direct military threat against the offshore islands; the Mid-East resolution 
arose from the threat of Soviet expansionism in the area and the situation 
following the 1956 Suez/Sinai war; the Cuba resolution was passed in the context 
of adventuristic Soviet military policies directly threatening our security; and 
the Tonkin Gulf resolution responded to an assault upon our naval forces in 
international waters.

In these moments of crisis, the use of these resolutions as a highly visible 
means of executive-legislative consultation was instrumental in demonstrating 
unified support for our policies to the world and the American public and in 
indicating congressional approval for the possible employment of U.S. military 
forces in support of those policies.

The crisis circumstances giving rise to these resolutions have long since passed. 
As indicated by the specific analyses below, the administration is not depending 
on any of these resolutions as legal or constitutional authority for its present 
conduct of foreign relations, or its contingency plans.

Equally important, the administration does not consider the continued existence 
of the.se resolutions as evidence of congressional authorization for or acquiescence 
in any new military efforts or as a substitute for the policy of appropriate and 
timely congressional consultation to which the administration is firmly com­
mitted.

Should a situation arise calling into play our treaty commitments or otherwise 
seriously and immediately affecting vital United States interests in the areas 
affected by these resolutions, we would wish to see Congress at that time fulfill 
its proper role under the Constitution in the decisionmaking process. We would 
keep the appropriate committees and the congressional leadership fully informed 
and would cooperate to the maximum in Congress’ fulfillment of its responsibil­
ities. Should circumstances warrant, and after consultation with appropriate com­
mittees and the Congressional leadership, we might indeed seek further resolutions 
in fresh crises.

In short, as a functional matter, these resolutions have no continuing signi­
ficance in the foreign policy formulation process, and it is for Congress to deter­
mine whether they should be tertninated or simply allowed to fade away.

This section presents brief synopses of these resolutions and notes 
on their background. Also included is a resolution in some ways 
similar to them, the Berlin resolution of 1962.5

A. The Formosa Resolution, 1955.—Public Law 84-4, H.J. Res. 159, 
approved January 29, 1955, authorized the President to employ the 
U.S. Armed Forces as he deemed necessary to protect Formosa and the 
Pescadores against armed attack, and also to protect such related 
positions and to take such other measures as he judged to be required 
or appropriate for this purpose. It provided that the resolution shall

3 S.J. Res. 166, introduced by Senators Mathias and Mansfield, Dec. 8, 1969, to 
repeal legislation relating to the use of the Armed Forces of the United States in 
certain areas outside the United States and to express the sense of the Congress on 
certain matters relating to the war in Vietnam, and for other purposes.

4 U.S. Congress. Senate. Committee on Foreign Relations. Termination of Southeast 
Asia Resolution. Report, May 15, 1970. Washington. U.S. Govt. Print. Off.. 1970, pp. 20— 
24. (91st Congress, 2d sess. Senate. Report no. 91-872.)

s The synopses and notes on these resolutions are adapted from U.S. Library of Con­
gress. Legislative Reference Service. Foreign Policy Resolutions by the Congress [by] 
Ernest Lent. [Washington] 1966. Report F-170.
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expire when the President shall determine that the peace and security 
of the area is reasonably assured and shall so report to the Congress.

President Eisenhower had submitted a Mutual Defense Treaty 
with the Republic of China to the Senate on January 6, 1955. There 
had been intermittent shelling of the Nationalist-held island of Que- 
moy, near the Chinese Communist port of Amoy, for some months. 
Climaxing a long series of threats and actions against Chiang’s gov­
ernment, Chinese Communist forces seized the small Nationalist-held 
island of Yichiang some 210 miles north of Formosa on January 18.

In a special message to the Congress on January 24, President 
Eisenhower stated that Congress should “make clear tile unified and 
serious intentions” of the U.S. and its “readiness to fight if necessary.” 
He added that “authority for some of the actions which might be 
required” was inherent in his authority as Commander in Chief. 
The resolution was passed by the House by 310 votes to 3 on January 
25 after a day of hearings and a day of debate. The Senate followed 
suit on January 28, after two days of hearings and three days of 
debate. The Senate vote was 75-3.

Controversy centered on the failure of the resolution to spell out 
the specific area which the U.S. would fight to defend. Administration 
spokesmen declined to specify whether the U.S. would defend Quemoy 
and nearby Matsu, and these islands were not mentioned in the 
resolution. It left the way open for U.S. defense of these and other* 
islands if the President deemed their defense essential to that of 
Formosa and the Pescadores.

The Nationalist-held Tachen island group was evacuated Feb­
ruary 7-11. The Senate approved ratification of the defense treaty 
with Nationalist China on February 9, adding a number of under­
standings, one of which stated that no military operations would be 
undertaken from the territories covered by the treaty except by joint 
U.S.-Nationalist Chinese agreement. The President remained publicly 
uncommitted about Quemoy and Matsu, and the crisis gradually 
lessened.

The Formosa Resolution was repealed by section 3 of the State De- 
partment/USIA Authorization Act, Fiscal Year 1975 (P.L. 93-475).

B. The Middle East Resolution, 1957.—Public Law 85-7, H. J. Res. 
117, approved March 9, 1957, authorized the President to extend 
military and economic aid to Middle East nations. It stated that the 
U.S. “regards as vital to the national interest and world peace the 
preservation of the independence and integrity of the nations of 
the Middle East.” It declared that, if the President determines the 
necessity of it, the U.S. is prepared to use armed forces to assist 
nations requesting assistance against armed aggression from any 
Communist-controlled country, provided this is consonant with the 
Constitution and treatv obligations of the U.S. The resolution author­
ized the use of $200 million of previously appropriated funds, required 
certain reports, and said the President should continue to support the 
U.N. Emergency Force in the Middle East. It required the President 
to report his action under the resolution in January and Jnlv of each 
year, a provision changed in 1961 to “whenever appropriate.” It pro­
vided that the resolution would expire on a Presidential finding con­
cerning peace and security in the area or earlier bv concurrent 
resolution.
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The reduced power and influence of Britain and France in the 
Middle East following the Suez Crisis of 1956 had left what Secretary 
Dulles considered a dangerous power vacuum there. President 
Eisenhower’s message to Congress on January 5, 1957 enunciated the 
so-called Eisenhower Doctrine and urged its support by congressional 
resolution. House J. Res. 117, amended in both chambers, passed the 
Senate 72-19, and the House accepted the Senate version by 370-60.

C. The Cuban Resolution, 1962.—Public Law 87-733, S.J. Res. 230, 
approved October 3, 1962, expressed the determination of the U.S. to 
prevent the Marxist-Leninist regime in Cuba, by whatever means may 
be necessary, including the use of arms, from extending its aggressive 
or subversive activities to any part of the Hemisphere; to prevent the 
creation of an externally supported military capability there endanger­
ing U.S. security; and to work with the Organization of American 
States and with liberty-loving Cubans to support the aspirations of 
the Cuban people for self-determination.

Amid expressions of mounting concern in the Congress over reports 
of Soviet missiles in Cuba, President Kennedy stated on September 13, 
1962, that the Soviet arms shipments did not constitute a serious threat 
and that, if the Communist buildup were to interfere with national 
security in any way, the United States would do whatever must be done 
to protect its security and that of its allies. At that time, he stated 
that a congressional resolution was not necessary to his authority. 
After its adoption, he referred to “the authority entrusted to me by 
the Constitution, as endorsed by the Resolution of the Congress.”

Senator Sparkman, Acting Chairman of the Foreign Relations Com­
mittee, presented the resolution to the Senate as an original resolution 
by that Committee and the Senate Armed Services Committee, which 
had met jointly to consider a number of resolutions on Cuba, some of 
them much stronger than S.J. Res. 230. Senator Sparkman stated that 
the resolution was the product of these committees and of the execu­
tive branch, and was entirely consistent with the President’s Septem­
ber 13 statement. In his 1965 book Kennedy, Theodore Sorensen 
suggests some direct involvement by President Kennedy. So it is 
clear that there was interplay between the Congress and the Executive 
in developing the resolution.

The resolution was adopted 86-1 in the Senate on September 20. 
In the House, Representative Broomfield (R.-Mich.) offered a motion 
to recommit the resolution with instructions to the House Foreign Af­
fairs Committee to include a provision urging the President to imple­
ment and enforce the Monroe Doctrine throughout the Hemisphere. 
The Broomfield motion was defeated 140-251. S.J. Res. 230 was then 
adopted 384-7. . .

On the same day President Kennedy signed this resolution, he also 
signed S.J. Res. 224, Public Law 87-736, authorizing the callup of 
150,000 members of the ready reserve. .....

The famous aerial photographs of medium-range ballistic missile 
sites in Cuba were seen by the President on October 16, about three 
weeks after S.J. Res. 230 cleared the Congress. The President’s demand 
that Khrushchev withdraw the missiles was made on October 22.

The Cuban resolution is probably the least typical of the major 
“foreign-policy-support” resolutions, differing in several respects from 
the Formosa, Middle East, and “Gulf of Tonkin” resolutions. Who
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made the initiative is unclear, although its origin in the broadest 
sense appears to have been the pressure of the Congress on the Admin­
istration for a stronger approach to the Cuban problem. The resolu­
tion contains no clauses “authorizing” the President to do anything, 
and the President took the position that he needed no authorization, 
although he welcomed an appropriate endorsement. There are no 
specific provisions on terminating the resolution.

D. The Berlin Resolution, 1962.—House Con. Res. 570, concurred 
in on October 10, 1962, states the sense of the Congress that the 
continued exercise of U.S., British and French rights in Berlin consti­
tuted a fundamental political and moral determination; that the U.S. 
would regard any violation of those rights, including the rights of 
ingress and egress, as intolerable; and that the U.S. was determined 
to prevent any such violation by whatever means may be necessary, 
including the use of arms; and to fulfill its commitment to the people 
of Berlin.

The Berlin Crisis of 1961 faded in October of that year, with 
Khrushchev’s downplaying of the importance of a deadline for the 
signing of an East German peace treaty. In 1962, Berlin corridor 
harassment had continued, as did incidents involving the Berlin 
wall, construction of which had begun the previous August. The 
Soviet Union continued to assert the intention to sign a separate 
peace pact unless the Western powers came to terms on a new regime 
for Berlin, but Khrushchev refrained from imposing a new deadline. 
Meanwhile, as indicated in the previous section on the Cuban reso­
lution, the nation was debating whether there was a serious threat 
from Soviet missiles shipped to Cuba.

Representative Zablocki, sponsor of the resolution, pointed out 
that the Congress, representing the American people, had not yet 
been heard from in support of President Kennedy’s position on Berlin. 
The resolution cleared the House 312-0 October 5 and the Senate 
five days later by voice vote, with six Senators on the floor at the time.

The resolution, while clearly supporting U.S. foreign policy against 
threatened Communist pressure, is not usually considered in quite 
the same category as the four major foreign-policy-support resolu­
tions, in that the President apparently did not request it and it did 
not take the form of a joint resolution.

E. The “Gulf of Tonkin" Resolution, 1964.—Sometimes called the 
“Southeast Asia” Resolution, Public Law 88-408, H.J. Res. 1145, 
approved August 10,1964, approved and supported the “determination 
of the President as Commander in Chief, to take all necessary measures 
to repeal any armed attack” on U.S. forces and to prevent further 
aggression. It affirmed that the United States was “prepared, as the 
President determines, to take all necessary steps, including the use of 
armed force, to assist any member or protocol state of the Southeast 
Asia Collective Defense Treaty requesting assistance in defense of its 
freedom.” It provided that the resolution expire by presidential 
determination concerning the peace and security of the area or by 
congressional concurrent resolution.

The two Gulf of Tonkin incidents occurred on August 2 and 4,1964, 
with U.S. air retaliation following on August 4. In a special message 
on August 5, President Johnson recommended prompt enactment of 
a resolution expressing support for all necessary action to protect
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United States armed forces and to assist nations covered by the SEATO 
treaty, “to give convincing evidence to the aggressive Communist 
nations, and to the world as a whole, that our policy in Southeast 
Asia will be carried forward—and that the peace and security of the 
area will be preserved.” The President cited the importance of showing 
hostile nations “that there is no division among us,” at a time “when 
we are entering on three months of political campaigning.”

Within two days, the resolution had been adopted, 414-0 in the 
House and 88-2 in the Senate. Some members of Congress have 
spoken of a “blank check,” a vast grant of power to the President. 
President Johnson, referring to the air retaliation he ordered, stated 
on signing the resolution, “As Commander in Chief, the responsibility 
was mine—and mine alone * * *” and subsequently, “This resolution 
confirms and reinforces powers of the Presidency * * *”6

The Southeast Asia Resolution was repealed by Section 12 of the 
Foreign Military Sales Act Amendments (P.L. 91-672), approved 
January 12,1917.

F. Implied Authorizations.—Sometimes it has been contended that 
congressional support for hostilities through such means as the above 
resolutions and appropriations for the fighting forces constituted 
adequate congressional authorization for the conflict despite the ab­
sence of a declaration of war.

The Supreme Court has not ruled on the matter, and lower courts 
which have been willing to consider war powers cases have divided 
on the issue. For example, in Orlando v. Laird the Second Circuit 
held that the Tonkin Gulf resolution and other congressional action, 
including the furnishing of manpower and materials in war for 
protracted operations, constituted sufficient congressional authoriza­
tion for the military activitv in Vietnam.7

On the other hand, in Mitchell v. Laird, another court, although 
dismissing the case on the political question ground, expressed the 
view that congressional votes in favor of the appropriations on the 
draft did not necessarily signify approval of the war but rather 
unwillingness to abandon men already fighting.8

In recent years Congress has taken steps in two directions to prevent 
its actions from being construed as authorization and support for a 
war unless it was so intended. Along one line it has written clear 
prohibitions, already described, into authorization and appropriation 
legislation. Along another line it has put on record that congressional 
authorization for commitments and hostilities was required to be 
specific, not implied.

The National Commitments Resolution, S. Res. 85, passed June 25, 
1969, stated the sense of the Senate that a national commitment, de­
fined to mean the use of the armed forces of the United States on 
foreign territory, or a promise to assist a foreign country by the use 
of the armed forces or financial resources of the United States, resulted 
“only from affirmative action taken by the executive and legislative 
branches of the United States Government by means of a treaty, 
statute, or concurrent resolution of both Houses of Congress specifi­
cally providing for such commitment.”

6 Public Papers of the President: Lyndon B. Johnson, Vol. II, 1963-64, pp. 946-7.
7 443 F. 2d 1039 (2d Clr.l.
8448 F. 2d 484, 615 (1973).
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The 1973 War Powers Resolution, already described, went further 
and required the President to terminate any use of U.S. forces in 
hostilities within sixty or ninety days unless Congress declared war 
or enacted a specific authorization for such use. This legislation begins 
a new r in the history of executive-legislative roles in the use 
ot U.S. Armed Forces abroad.



APPENDIX I

Major U.S. Armed Actions 1 Overseas, With Relevant 
Congressional Action, 1789-1975

a. declared wars

1. War of 1812.—Congress declared war on Great Britain, June 17, 1812. 
Madison’s review of grievances did not actually call for war, but Congress re­
solved the matter with a joint resolution declaring war.

2. Mexican War, 1846.—U.S. troops under General Zachary Taylor were or­
dered by President Polk to occupy the land between the Nueces and Rio Grande 
Rivers, territory also claimed by Mexico. This was done without any authoriza­
tion from Congress. Mexican troops surprised and mauled an American unit, and 
Polk sent a message to Congress asking that it recognize the existence of hos­
tilities. Congress responded by a resolution declaring that a state of war existed 
between the U.S. and Mexico.

There was opposition to the war from the beginning, which grew stronger with 
time. The House added a rider to a resolution honoring General Taylor on Jan­
uary 3, 1848, stating that the war was begun “unnecessarily and unconstitution­
ally” by the President.

3. Spanish-American War, 1898.—President McKinley at first merely requested 
Congress’ permission to use military and naval forces to effect a cessation of 
hostilities between Spain and its rebellious possession, Cuba, and to establish a 
stable government in the latter. The Senate added a provision to this request 
recognizing the independence of Cuba. This provision was opposed by the Presi­
dent and deleted in the conference with the House. A resolution was passed giving 
the President discretionary authority to use military force to satisfy U.S. aims 
with respect to Spain and Cuba. Spain responded by declaring war on the U.S. 
In response, McKinley ordered Dewey to attack the Philippines. He then asked 
for a declaration of war, which Congress gave, stating that war had existed from 
the day Spain declared it against the U.S.

4. World War I, 1917-1918—President Wilson asked Congress to recognize 
that the course of the German government amounted to war against the United 
States. Congress responded by a joint resolution declaring that a state of war 
existed between the Imperial German Government and the U.S. War was not 
declared against Austria-Hungary until December, 1917, eight months after the 
declaration against Germany.

5. World War II.—.After the Japanese attack on Pearl Harbor on December 7, 
1941, President Roosevelt went before Congress the next day, and asked for a 
declaration of war, dating from the time of the Pearl Harbor attack. Germany 
and Italy, who were allies of Japan, then declared war on the United States. On 
December 11, President Roosevelt asked that Congress recognize a state of 
war between the U.S. and Germany and the U.S. and Italy, a request to which 
Congress acceded the same day.2

B. OTHER ACTIONS
Armed Action Congressional Action

Undeclared naval war with France, 
1798-1800.—This was a limited war, 
fought essentially for the protection 
of American Merchant ships which 
were being harassed by French naval 
vessels. This contest included some 
land actions, i.e., the capture by U.S. 
marines of a French privateer under 
the guns of the forts in the Dominican 
city of Puerto Plata.

Congress:
1. Created a Navy Department.
2. Voted appropriations for new war­

ships.
3. Abrogated treaties and consular 

conventions with France.
4. Authorized the enlistment of a 

“provisional army” for the du­
ration of the emergency.

5. Authorized seizure and bringing 
into port of armed French ves­
sels which had been preying on 
American shipping. Did not 
authorize seizure of unarmed 
French vessels.3

1 Armed action means the confrontation of U.S. forces with those of a foreign govern­
ment or revolutionary faction, usually, but not always resulting in an actual clash.

2 For an account of the moves short of war by which the U.S. sought to aid Britain in 
its flsrht against Germany, see part B of this Appendix.

3 Two days before Congress authorized the seizure of French ships, a lone U.S. naval 
vessel had been sent out on patrol to protect U.S. coastal waters between Long Island and 
the Virginia Capes.

(47)
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b. other actions—Continued
Armed Action

War with Tripoli, 1801-1805.—The so- 
called Barbary pirates exacted tribute 
from countries whose ships plied the 
Mediterranean. The European na­
tions paid, finding this the easiest 
way. When Jefferson became Presi­
dent the Pasha of Tripoli, feeling trib­
ute paid by the U.S. was insufficient, 
declared war. Jefferson sent warships 
to the Mediterranean which, after 
several naval actions, succeeded in 
winning a treaty from Tripoli more 
favorable than any other nation had 
yet secured from her.4 During this 
conflict a few U.S. marines were 
landed with U.S. Agent William 
Eaton, with a view to raising a force 
to free the crew of the Philadelphia. 
This expedition penetrated as far as 
Derna, on Tripoli’s eastern frontier, 
and probably influenced the Pasha 
to make peace.

Second Barbary War, 1815.—The Dey 
of Algiers declared war against the 
U.S. Two U.S. naval squadrons were 
sent to the Mediterranean. Stephen 
Decatur, commander of one of the 
squadrons, dictated peace to Algiers, 
and then to Tunis and Tripoli, 
ending the Barbary blackmail as 
far as the U.S. was concerned. With­
in a year, European warships took 
action against the Barbary corsairs, 
and the payment of tribute ended 
entirely.

Boxer Rebellion, 1900.—In 1900 a series 
anti-foreign disorders erupted in 

China, fomented by a secret society 
known to Westerners as Boxers. This 
uprising was encouraged by elements 
within the Imperial Government, but 
it was not. strictly speaking, a war 
waged by that government. The high 
point of the rebellion came when the 
Boxers rampaged through Peking, and 
laid seige to the foreign legations 
there. An international force was 
organized to lift the siege, and a U S 
contingent of 2.500 men was sent by 
President McKinley to join this 
international force. These U.S. troops 
came from forces already mobilized 
for the Spanish-American War and 
the Philippine Insurrection. For many 
years thereafter the U.S. maintained 
a guard at Peking and other military 
forces at certain places on Chinese 
territory, pursuant to authority ac­
quired from the Chinese.

Congressional Action
In 1802 Congress passed a law entitled 

“An Act for the Protection of the 
Commerce and Seamen of the United 
States, against the Tripolitan Cruis­
ers.” It authorized the President to 
protect commerce and seamen, to 
seize and make prizes of vessels 
belonging to Tripoli, and all other 
acts of precaution and hostility as in 
a state of war. This amounted to 
subsequent approval of Jefferson's 
actions, plus the authority which 
only Congress could grant: to take 
prizes and to give commissions tn 
privateers. An act levying revenue 
duties to pay the cost of the naval 
operations was likewise approved.

Congress authorized the expedition 
against Algiers. Specifically, it au­
thorized the use of armed vessels, 
“as may be judged requisite by the 
President.” The same legislation 
made it lawful to take prizes.

None.—Congress was not in session 
at the time. There was little protest 
when Congress did reconvene, how­
ever.

comparative terms, the treaty still recognized the right of the pirates to obtain ransom for imprisoned Americans.
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b. other actions—Continued
Armed Action

Panama, 1903.5—U.S. warships in Cen­
tral American waters were ordered to 
seize the Panama railroad, keep the 
Isthmus of Panama clear, and prevent 
Colombia from landing troops within 
50 miles of the Isthmus if a revolution 
broke out. These orders were issued 
on November 2, 1903, and a revolu­
tion broke out in Panama on Novem­
ber 3, 1903. Troops from the U.S.8. 
Nashville prevented loyal Colombian 
troops from suppressing the revolt. 
On November 4 Panama declared its 
independence. The U.S. recognized 
the independence of Panama de facto 
on November 6, and de jure a week 
later.

Armed hostilities with Mexico, 191^~ 
1917.—1. During a time of revolu­
tionary upheaval in Mexico there 
were at least two major armed actions 
by U.S. forces in Mexico. The first 
was the occupation of Vera Cruz in 
1914, ostensibly for failure of the 
Mexicans to fire a 21 gun salute to the 
American flag. The salute had been 
demanded by Admiral Mayo, U.S. 
Navy, following the release by Mexico 
of an officer and nine sailors who had 
been arrested and paraded through 
the streets of Tampico after going 
ashore without the permission of 

Mexican authorities. President Wilson 
backed Admiral Mayo’s demands, and 
ordered the North Atlantic battleship 
fleet to Tampico. Wilson’s motive, 
essentially, was to force Huerta out 
as Mexican president, so that a con­
stitutional government would come 
to power. Tampico was to be attacked, 
but Vera Cruz was made the objective 
when it was learned that a German 
ship was heading there with munitions 
for Huerta. There was a clash with 
Mexican naval cadets and soldiers 
resulting in some 400 casualties, 
mostly Mexican. Following the media­
tion of Argentina, Brazil, and Chile, 
U.S. troops were withdrawn from 
Mexico.

2. In October 1915, the U.S. recognized 
the Carranza government in Mexico. 
General “Pancho” Villa, whom the 
U.S. had briefly supported, revolted, 
hoping to capitalize on anti-Ameri­
can sentiment and embroil the U.S. in 
a war with Mexico. To this end his 
guerrilla forces held up a train carry­
ing 17 American mining engineers in 
January, 1916, and shot all but one

Congressional Action
No chance for Congress to act. Sen­

ate ratified the Hay-Bunau-Varilla 
Treaty on February 23,1904.

President Wilson requested authority to 
use the armed forces, two days before 
they were actually landed. Congress 
passed a joint resolution giving him 
such authority the day after.

The use of armed forces was approved 
by the Senate, which passed a joint 
resolution offered by Sen. LaFollette. 
The use of armed force was declared 
to be for the sole purpose of punish­
ing the outlaws who had raided Co­
lumbus. This resolution did not come 
up for a vote in the House, however.

8 In terms of the military forces Involved, the Panama 
classified as a major action. In terms of the stakes involved, 
it seems appropriate to so classify it.

episode of 1903 cannot be 
and the long range impact.
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b. other actions—Continued.
Congressional ActionArmed Action

on the spot. The following March his 
forces raided the town of Columbus, 
New Mexico, killing 19 Americans, 
and burning the town. Public opinion 
in the United States demanded the 
punishment of Villa, and Wilson or­
dered a punitive expedition into Mex­
ico, having first obtained the consent, 
however grudging, of the Carranza 
government. The U.S. forces never 
found Villa, but they did clash with 
Mexican government troops at two 
points, Carrizal and Parral. In the 
meantime, Villa raided Glen Springs. 
Texas. Mexico and the U.S. moved 
toward war, as Carranza demanded 
the withdrawal of American forces 
and Wilson called out the National 
Guard and incorporated it into the 
Army. But neither side really wanted 
war. and although no satisfactory 
settlement was reached, Wilson with­
drew U.S. troops. The increasing 
possibility of American involvement 
in Europe probably contributed to his 
decision.

Expeditions to European Russia and 
Siberia, 1918—1920.—Following the 
Bolshevik Revolution, Allied expedi­
tions were sent to Murmansk and 
Archangel, where they joined British 
and French troops in operations 
against Bolshevik troops. Wilson re­
sisted allied pressure for large-scale 
anti-Communist intervention.

After the end of the war U.S. troops 
entered Siberia through Vladivostok 
as part of an allied force, chiefly 
Japanese, sent to safeguard military 
supplies and assist the Czechoslovak 
legion to escape from Soviet territory. 
U.S. forces reportedly participated in 
this expedition as much to keep an 
eye on Japanese plans as anything 
else. U.S. troops were withdrawn in 
1920.

Nicaragua, 1926-1933. The U.S. em­
ployed military occupation to end 
civil war and establish elections and 
regular government. President Coo­
lidge undertook the occupation on 
his own responsibility. Henry L. 
Stimson was sent as the President’s 
personal representative, and managed 
to work out an agreement accepted by 
contending Nicaraguan factions, ex­
cept for General Sandino, one of the 
Liberal generals, and his followers. 
Sandino carried on guerrilla warfare 
against the Nicaraguan government 
and U.S. forces for the remainder of 
the occupation. At its height, over

President Wilson was criticized in Con­
gress for waging war in both North 
Russia and Siberia. Two resolutions 
wrere introduced in Congress to com­
pel the withdrawal of U.S. troops 
from the Siberian venture, but both 
died in committee.

Resolutions were introduced in Con­
gress requesting immediate with­
drawal of armed forces from Nicara­
gua. Hearings were held by the 
Foreign Relations Committee and 
the ensuing report, Senate Report 
498, 70th Congress, defended reten­
tion of troops in Nicaragua until 
settlement worked out by Stimson 
could be carried out. This report 
expressed no opinion on the consti­
tutionality of dispatching troops to 
Nicaragua in the first place. Mexico 
and the U.S. backed rival factions 
in the Nicaraguan dispute. This added 
to existing tensions between the U.S.
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Armed Action

5,000 sailors and marines were either 
in Nicaragua or in transit there.

China, 1927. In 1927, anti-foreign dis­
orders, which had taken place re­
peatedly since 1911, reached a 
climax. There was fighting at Shang­
hai between Nationalist and anti­
Nationalist forces, which led to the 
landing of 1,250 Marines, who joined 
an international force that reached 
13,000 men. A naval guard had to 
be stationed at the American con­
sulate in Nanking. A small contingent 
of sailors was landed at Hankow at 
the beginning of the year, and a tiny 
contingent of Marines in April. A 
U.S. and a British warship fired on 
Chinese soldiers to protect the escape 
of Americans and other foreigners 
from Nanking. By the end of 1927, 
the U.S. had 44 naval vessels in 
Chinese waters, and 5,670 men 
ashore. Other countries also sent 
considerable forces to the area. After 
U.S. signed an agreement with Na­
tionalist China in 1928 which con­
stituted recognition, U.S. troops were 
gradually withdrawn.

Pre-War moves, 1939-1941.—After the 
outbreak of World War II in Europe, 
the U.S. took a number of actions 
designed to safeguard its security 
and that of the Western Hemisphere 
and to aid the allied powers against

Congressional Action
and Mexico. This tension evoked a 
“sense of the Senate” resolution, in­
troduced by Sen. Frazier of North 
Dakota, that the President not 
exercise his powers as Commander 
in Chief to send any U.S. armed 
forces into Mexico, or to mobilize 
troops on the Mexican border, or 
assemble fighting units of the navy 
in waters adjacent to Mexico, while 
Congress was not in session. If the 
President contemplated such action, 
the resolution directed him to call 
Congress into special session and 
explain his reasons for proposed mili­
tary moves.

This resolution did not contest the 
President’s powers as Commander in 
Chief, but it did represent an attempt 
to curb his initiative in bringing 
about situations that might become 
dangerous, or lead to armed clashes. 
It was not adopted, but public 
opinion grew increasingly opposed 
to intervention by U.S. troops in any 
foreign country. The policy of inter­
vention in Latin America was ended 
during the 1930’s, and the country 
attempted to insulate itself against 
involvement in foreign wars through 
the Neutrality Acts.

No specific action was taken by Con­
gress with respect to the landing of 
troops. However a resolution calling 
for the end of America’s special 
privileges in China won overwhelm­
ing approval in the House.

President Roosevelt did not seek 
specific congressional authorization 
for many of the actions he took to aid 
Britain and other nations fighting the 
Axis. However, despite fierce oppo­
sition, Congress passed the Lend-
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Armed Action

Nazi Germany. Among these actions 
were the following: 1. Troops were 
sent to garrison air and naval bases 
obtained from Great Britain in ex­
change for overage destroyers. These 
bases were located in Newfoundland, 
Bermuda, St. Lucia, Jamaica, Antig­
ua, Trinidad, British Guiana, and the 
Bahamas. 2. Greenland was placed 
under American control, and the U.S. 
w’as given permission to build bases 
there by agreement with the Danish 
Minister in Washington, an agree­
ment disavowed by the captive 
Danish government. 3. The Presi­
dent ordered troops to occupy Dutch 
Guiana, under agreement with the 
Dutch government in exile. 4. Ice­
land was taken under U.S. protection 
for strategic reasons, after the British 
had indicated they could no longer 
garrison their base there, and after 
agreement had been secured from the 
Icelandic government. 5. The Presi­
dent ordered the navy to patrol the 
ship lanes to Europe. These patrols 
began to convoy lend-lease shipments 
as far as Iceland, where the British 
navy picked them up. Clashes with 
German U-boats resulted from this 
activity.

Korean Police Action, 1950-1953._  
North Korean troops crossed the 
borders of South Korea on June 25, 
3950. The UN Security Council, 
called into special session, denounced 
the invasion as an act of aggression, 
called for an immediate cease-fire, 
and requested member nations to 
render every assistance to see that 
its resolution w’as enforced. On June 
27, President Truman announced that 
he had ordered U.S. air and sea forces 
to give the Korean government troops 
cover and support; that he had 
ordered the 7th Fleet to prevent any 
attack on Formosa as well as to pre­
vent any Chinese Nationalist sea or 
air operations against the Chinese 
mainland. Later that day the Secu­
rity Council adopted a resolution call­
ing upon the members of the UN to 
furnish such assistance to the Repub­
lic of Korea as might be necessary to 
restore international peace and secu­
rity in the area. In response to this 
resolution, President Truman ordered 
ground forces to Korea to repel the 
North Korean attack. Since the 
Korean action was undertaken under 
UN sponsorship, other countries also

Congressional Action
Lease Act. It also passed the first 
peacetime conscription law in U.S. 
history (which it renewed by a mar­
gin of one vote) and passed the bill 
permitting the arming of merchant 
ships. In addition, Congress repealed 
those sections of the Neutrality Act of 
1939 which forbade trade with bel­
ligerents, established combat zones 
into which U.S. ships were not to sail, 
and prevented the arming of mer- 

• chantmen. In short, President Roose­
velt did not seek the authorization of 
Congress for certain moves he made 
as Commander in Chief, but he did 
obtain what was in effect the endorse­
ment of Congress for his policy of 
assisting one side in an international 
conflict.

A few members of both houses voiced 
criticism that the President had 
usurped Congress’ power to declare 
war- Resolutions were introduced in 
1951 to declare war against North 
Korea and Communist China, and 
also for an orderly withdrawal of U.S. 
forces. None of these resolutions 
came to a vote.

If Congress did not formally accept, 
neither did it as a whole contest the 
contention of the Executive that it 
acted in response to the call of the UN 
Security Council. The State Depart­
ment, in its memorandum defending 
the authority of the President to 
repel the attack in Korea, pointed to 
the debates on the UN Charter in 
which it was asserted that by be­
coming a party thereto, the U.S. 
would be obligated by commitments 
the organization would undertake, in­
cluding commitments to international 
policing, and that it would be within 
the power of the Executive to see that 
these agreements were carried out. 
The Senate had approved the UN 
Charter, and there was some feeling, 
particularly at the outbreak of the 
Korean conflict, that it had therefore
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sent contingents, but that of the U.S. 
was by far the largest.

Congressional Action
authorized, at least implicitly and in 
a general way, actions that might be 
taken under it. Furthermore the 
entire Congress had passed the UN 
Participation Act.

The “Eisenhower Doctrine,” a joint 
resolution, had been passed by 
Congress in 1957 authorizing the 
President to use U.S. armed forces 
to assist any nation in the Middle 
East requesting help against Commu­
nist aggression. President Eisenhower 
stressed the provocative nature of 
Soviet and Cairo broadcasts in 
justifying the landing of troops.

Landing of troops in Lebanon, 1958.— 
Lebanon has always preserved a 
delicate internal balance between 
Christians and Moslems. This was 
threatened by certain Moslems, re­
portedly encouraged by President 
Nasser of the UAR. When a pro­
Nasser coup took place in Iraq in 
July of 1958, the President of Lebanon 
sent an urgent plea for assistance to 
President Eisenhower, saying that his 
country was threatened both by 
internal rebellion and “indirect ag­
gression.” President Eisenhower re­
sponded by sending 5,000 marines to 
Beirut to protect American lives and 
help the Lebanese maintain their 
independence. This force was gradu­
ally increased to 14,000 soldiers and 
marines, who occupied strategic posi­
tions throughout the country.

After the matter had been taken to the 
UN, and the General Assembly had 
passed a resolution calling on member 
states to respect one another’s in­
tegrity and refrain from interfering 
in one another’s internal affairs, and 
also requesting that arrangements be 
made for the withdrawal of troops, 
the situation stabilized somewhat. 
U.S. troops were then gradually 
withdrawn on a schedule worked out 
with Lebanese authorities.

Deployment of troops, Thailand, 1961- 
1975.—In 1961 a detachment of 259 
Marines was sent to Thailand to set 
up a helicopter maintenance facility 
for ferrying supplies to anti-Com­
munist forces in Laos, when the mili­
tary situation in that country began 
to deteriorate. In 1962, when anti­
Communists fled across the Mekong 
into Thai territory, and it appeared 
that Pathet Lao might move into 
Thailand, U.S. forces numbering 5,000 
men were sent into Northeast Thai­
land to guard against that possibility. 
The UK, Australia, and New Zealand 
also sent in small units, in a show of 
SEATO solidarity. As the threat re­
ceded, the U.S. and other troops 
were gradually withdrawn. The build­
ing of U.S. air bases in Thailand 
began around 1964, and by 1965 U.S. 
air strikes against the Vietcong and 
North Vietnam were being flown

In 1969 Congress passed legislation pro­
hibiting the introduction of American 
ground combat troops into Laos or 
Thailand.
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from Thailand. These air bases in 
Thailand are still maintained. In 1975 
Thailand requested the withdrawal 
of U.S. troops.

Intervention in the Dominican Republic, 
1965.—On April 24, 1965, a revolt 
broke out in Santo Domingo, capital 
of the Dominican Republic. On 
April 28 President Johnson ordered a 
contingent of several hundred marines 
to land there, stating that Dominican 
“military authorities” had requested 
assistance, as they could no longer 
guarantee the safety of American 
citizens living in the Dominican 
Republic. The President stated that 
assistance would also be available to 
protect nationals of other countries 
as well.

The first U.S. contingent numbered only 
400 men, but on May 2 the President 
announced he was sending in 200 
more, with an additional 4.500 to 
follow at the earliest possible moment. 
Eventually U.S. forces in the Domin­
ican Republic were to number 21.500. 
Total personnel involved numbered 
over 30,000.

In announcing the dispatch of addition­
al troops to the Dominican Republic, 
I resident Johnson cited increasing 
Communist control of the revolution, 
plus increasing needs for food and 
medical supplies, etc.

A peace commission from the Organi­
zation of American States succeeded 
in achieving a cease-fire among the 
contending Dominican grouns, and 
on May 6. 1965, the OAS voted to 
create an Inter-American Peace force, 
to assist in restoring peace and order’ 
As various elements of this Inter­
American Peace Force began to 
arrive in the Dominican Republic, 
the U.S. withdrew a proportionate 
number of its forces. By the end of 
1965 this Inter-American force num­
bered 9.400, with U.S. troops serving 
as part of that force. An Ad Hoc 
Commission of the OAS worked out 
a formula to restore constitutional 
government, and finally on Septem­
ber 3, 1965 a civilian, Hector Garcia 
Godoy, was inaugurated as provi­
sional president. AH U.S. troops were 
gradually withdrawn.

Vietnam, 1964-1973. A U.S. Military 
Assistance Advisory Group had been 
in South Vietnam ever since the 
French relinquished authority there 
in 1954. In the late 1950’s and early

Congressional Action

Several resolutions were offered sup­
porting the President's action in the 
Dominican Republic. The most prom­
inent was H. Res. 560. endorsing the 
use of force individually or collective­
ly by any country in the Western 
hemisphere to prevent a Communist 
takeover. It passed the House by a 
vote of 312-52.

Many members of Congress felt that 
the President had overestimated the 
extent of Communist penetration of 
the revolutionary movement. Others 
have charged that the intervention 
was motivated not so much by a de­
sire to save lives and property as by 
a desire to prevent a Communist take­
over in the country, a desire which, 
in their view, arose from an inac­
curate assessment of the danger of 
such a takeover. Some argued that 
the U.S. should have consulted the 
OAS before it intervened in the 
Dominican Republic, something 
which it did not do.
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1960’s there was a marked step-up in 
guerrilla activities against the South 
Vietnamese government. This guer­
rilla activity was supported and 
directed from North Vietnam. U.S. 
military advisers were gradually in­
creased, so that by 1962 there were 
12,000 in the country, and this num­
ber was doubled by 1964.

U.S. policy was to work with the 
government of South Vietnam until 
the Vietcong insurgency would be 
suppressed, or until the forces of 
South Vietnam were capable of sup­
pressing it. As time went on that date 
seemed farther and farther in the 
future.

It was against this background that the 
Gulf of Tonkin episode took place. 
On August 2, 1964, North Vietna­
mese torpedo boats were reported to 
have attacked the U.S.S. Maddox in 
international waters in the Gulf of 
Tonkin. The Maddox returned the 
fire, and aircraft from the U.S.S. 
Ticonderoga also fired on the torpedo 
boats. The Maddox was attacked 
again, along with the C. Turner Joy 
on August 4. On August 5, bases and 
an oil depot used as supporting facili­
ties for the torpedo boats were bombed 
in retaliation, at President Johnson’s 
orders.

On February 7, 1965, Communist forces 
attacked a U.S. ground installation. 
Seven U.S. soldiers were killed, and 
109 wounded. President Johnson met 
with the National Security Council 
and congressional leaders, following 
which he announced that U.S. and 
South Vietnamese Air Forces had 
been directed to launch retaliatory 
attacks. These attacks were to de­
velop into a program of bombing mis­
sions, while at the same time the U.S. 
began a buildup of its ground forces 
in Vietnam. Except for occasional 
pauses, the bombing campaign con­
tinued until the partial halt an­
nounced on March 31, 1968, and the 
complete halt seven months later. 
Bombing was resumed in May 1972. 

After several years of negotiations, an 
agreement for a cease-fire was signed 
by the United States, South Vietnam, 
and North Vietnam at Paris on Janu­
ary 27, 1973, and endorsed by a 12- 
nation international conference on 
March 2, 1973. It provided for the 
withdrawal of American troops with­
in 60 days.

Tonkin Gulf Resolution—On August 5, 
1964, President Johnson asked Con­
gress for a resolution “expressing the 
unity and determination of the United 
States in supporting freedom and pro­
tecting peace in Southeast Asia.” He 
recommended a resolution which 
would express the support of Congress 
for all necessary action to protect 
U.S. armed forces and to assist na­
tions covered by the SEATO Treaty. 
Two days later Congress voted the 
Tonkin Gulf Resolution, which the 
President signed into law on August 
10. Its operative clauses read as 
follows : “That the Congress approves 
and supports the determination of the 
President, as Commander in Chief, to 
take all necessary measures to repel 
any armed attack against the forces 
of the United States and to prevent 
further aggression. Sec. 2. The United 
States regards as vital to its national 
interest and to world peace the 
maintenance of international peace 
and security in Southeast Asia. Con­
sonant with the Constitution of the 
United States and the Charter of the 
United Nations and in accordance 
with its obligations under the South­
east Asia Collective Defense Treaty, 
the United States is, therefore, pre­
pared, as the President determines, 
to take all necessary steps, including 
the use of armed force, to assist any 
member or protocol state of the 
Southeast Asia Collective Defense 
Treaty requesting assistance in de­
fense of its freedom.”

The Tonkin Gulf Resolution (PL 88- 
408), passed the Senate by a vote of 
88-2 and the House by a vote of 416 
to 0. Growing anti-war sentiment in 
the Congress was reflected in a num­
ber of resolutions, while members
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b. other actions—Continued.
Armed Action Congressional Action

favoring the Executive’s Vietnamese 
policy introduced resolutions of sup­
port.

In 1967 Congress passed Title IV of PL 
90-5, a statement of congressional 
policy expressing its firm intention 
to provide all necessary support for 
the armed forces fighting in Vietnam ; 
its support of the efforts by the Presi­
dent and others to prevent expansion 
of the war, and bring the conflict to 
an end through a negotiated settle­
ment which would preserve the honor 
and protect the vital interest of the 
U.S. and allow the people of South 
Vietnam to determine their own 
affairs; and finally, declaring its 
support for the convening of a new 
conference to pursue the general prin­
ciples of the Geneva Accords of 1954 
and 1962, and to formulate plans to 
bring the conflict to an honorable end.

House Resolution 613 of the 91st Con­
gress, passed December 2, 1969, af­
firmed support of the House for the 
efforts of the President to negotiate 
a just peace in Vietnam, expressed 
hope of U.S. people for peace, called 
attention of numerous peaceful over­
tures made by the U.S., requested 
President to continue to press North 
Vietnam to abide by the Geneva Con­
vention of 1949 in the treatment of 
war prisoners, called for free elec­
tions in Vietnam and announced will­
ingness to abide by results of such 
elections.

On January 12, 1971, PL 91-672 re­
pealed the Southeast Asia resolution.

On November 17, 1971, PL 92-166 de­
clared it to be the policy of the United 
States to “terminate at the earliest 
practicable date all military opera­
tions of the United States in Indo­
china.”

PL 93-50, approved July 1, 1973, pro­
vided that no appropriations could 
be expended to support combat activi­
ties in, over, or off the shores of Cam­
bodia, Laos, North Vietnam, or South 
Vietnam by United States forces, 
after August 15, 1973.
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b. other actions—Continued
Armed Action Congressional Action

Entrance into Cambodia, 1910.—On 
April 30, 1970, President Nixon 
announced that U.S. and South 
Vietnamese troops had crossed the 
border into Cambodia in order to 
wipe out Communist sanctuaries 
there. He said that all American 
forces would be withdrawn by the 
end of June.

Bombing of Communist forces in Laos 
and Cambodia by U.S. forces con­
tinued intermittently from 1964, in 
the case of Laos and 1969, in the case 
of Cambodia, through August 15, 
1973.

PL 91-652, approved January 5, 1971, 
prohibited the use of funds to finance 
the introduction of United States 
ground combat troops into Cambodia 
or the provision of U.S. advisers to 
or for Cambodian military forces in 
Cambodia.



APPENDIX II

Instances of Use of United States Armed Forces Abroad, 1798-1975
(Inclusion of an event in this list does not connote either legality or illegality 

or significance. Many of these incidents were minor in nature.)
1798-1800—Undeclared naval war with France.—This contest included land 

actions, such as that in the Dominican Republic, city of Puerto Plata, where 
marines captured a French privateer under the guns of the forts.

1801-05—Tripoli.—-The First Barbary War, including the George 'Washington 
and Philadelphia affairs and the Eaton expedition, during which a few 
marines landed with United States Agent William Eaton to raise a force 
against Tripoli in an effort to free the crew of the Philadelphia. Tripoli 
declared war but not the United States.

1806—Mexico (Spanish territory).—Capt. Z. M. Pike, with a platoon of troops, 
invaded Spanish territory at the headwaters of the Rio Grande deliberately 
and on orders from Gen. James Wilkinson. He was made prisoner without 
resistance at a fort he constructed in present day Colorado, taken to Mexico, 
later released after seizure of his papers. There was a political purpose, 
still a mystery.

1806-10—Gulf of Mexico.—American gunboats operated from New Orleans 
against Spanish and French privateers, such as La Fitte, off the Mississippi 
Delta, chiefly under Capt. John Shaw and Master Commandant David Porter.

1810—West Florida (Spanish territory).—Gov. Claiborne of Louisiana, on orders 
of the President, occupied with troops territory in dispute east of Mississippi 
as far as the Pearl River, later tiie eastern boundary of Louisiana. He was 
authorized to seize as far east as the Perdido River. No armed clash.

1812—Amelia Island and other parts of east Florida, then under Spain.—Tempo­
rary possession was authorized by President Madison and by Congress, to 
prevent occupation by any other power; but possession was obtained by 
Gen. George Matthews in so irregular a manner that his measures were 
disavowed by the President.

1812-15—Great Britain.—War of 1812. Formally declared.
1813—West Florida (Spanish territory).—On authority given by Congress, Gen­

eral Wilkenson seized Mobile Bay in April with 600 soldiers. A small Spanish 
garrison gave way. Thus U.S. advanced into disputed territory to the Perdido 
River, as projected in 1810. No fighting.

1813-14—Marquesas Islands.—Built a fort on island of Nukahiva to protect three 
prize ships which had been captured from the British.

1814—Spanish Florida.—Gen. Andrew Jackson took Pensacola and drove out 
the British with whom the United States was at war.

1814-25—Caribbean.—Engagements between pirates and American ships or 
squadrons took place repeatedly especially ashore and offshore about Cuba, 
Puerto Rico, Santo Domingo, and Yucatan. Three thousand pirate attacks on 
merchantmen were reported between 1815 and 1823. In 1822 Commodore 
James Biddle employed a squadron of two frigates, four sloops of war, two 
brigs, four schooners, and two gunboats in the West Indies.

1815—Algiers.—The second Barbary War, declared by the opponents but not by 
the United States. Congress authorized an expedition. A large fleet under 
Decatur attacked Algiers and obtained indemnities.

1815—Tripoli.—After securing an agreement from Algiers, Decatur demonstrated 
with his squadron at Tunis and Tripoli, where he secured indemnities for 
offenses during the War of 1812.

1816—Spanish Florida.—United States forces destroyed Nicholls Fort, called 
also Negro Fort, which harbored raiders into United States territory.

1816-18—Spanish Florida.—First Seminole War.—The Seminole Indians, whose 
area was a resort for escaped slaves and border ruffians, were attacked by 
troops under Generals Jackson and Gaines and pursued into northern Flor­
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ida. Spanish posts were attacked and occupied, British citizens executed. 
There was no declaration or congressional authorization but the Executive 
was sustained.

1817—Amelia Island (Spanish territory off Florida).—Under orders of President 
Monroe, United States forces landed and expelled a group of smugglers, 
adventurers, and freebooters.

1818—Oregon.—The U.S.S. Ontario, dispatched from Washington, landed at the 
Columbia River and in August took possession. Britain had conceded sover­
eignty but Russia and Spain asserted claims to the area.

1820-23—Africa.—Naval units raided the slave traffic pursuant to the 1819 act 
of Congress.

1822—Cuba.—United States naval forces suppressing piracy landed on the north­
west coast of Cuba and burned a pirate station.

1823—Cuba.—Brief landings in pursuit of pirates occurred April 8 near Escon­
dido; April 16 near Cayo Blanco; July 11 at Siquapa Bay; July 21 at Cape 
Cruz ; and October 23 at Camrioca.

1824—Cuba.—In October the U.S.S. Porpoise landed bluejackets near Matanzas 
in pursuit of pirates. This was during the cruise authorized in 1822.

1824—Puerto Rico (Spanish territory).—Commodore David Porter with a land­
ing party attacked the town of Fajardo which had sheltered pirates and 
insulted American naval officers. He landed with 200 men in November and 
forced an apology.

1825—Cuba.—In March cooperating American and British forces landed at 
Sagua La Grande to capture pirates.

1827—Greece.—In October and November landing parties hunted pirates on the 
islands of Argenteire, Miconi, and Andross.

1831-32—Falkland Islands.—To investigate the capture of three American 
sealing vessels and to protect American interests.

1832—Sumatra.—February 6 to 9.—To punish natives of the town of Quallah 
Battoo for depredations on American shipping.

1833—Argentina.—October 31 to November 15.—A force was sent ashore at 
Buenos Aires to protect the interests of the United States and other coun­
tries during an insurrection.

1835-36—Peru.—December 10, 1835 to January 24, 1836, and August 31 to De­
cember 7, 1836.—Marines protected American interests in Callao and Lima 
during an attempted revolution.

1836—Mexico.—General Gaines occupied Nacogdoches (Tex.), disputed terri­
tory from July to December during the Texan war for independence, under 
orders to cross the “imaginary boundary line” if an Indian outbreak 
threatened.

1838-39—Sumatra.—December 24, 1838 to January 4, 1839.—To punish natives 
of the towns of Quallah Battoo and Muckie (Mukki) for depredations on 
American shipping.

1840—Fiji Islands—July.—1To punish natives for attacking American exploring 
and surveying parties.

1841—Drummond Island, Kingsmill Group.—To avenge the murder of a seaman 
by the natives.

1841—Samoa.—February 24-—To avenge the murder of an American seaman on 
Upolu Island.

1842—Mexico.—Commodore T. A. C. Jones, in command of a squadron long cruis­
ing off California, occupied Monterey, Calif., on October 19, believing war had 
come. He discovered peace, withdrew, and saluted. A similar incident oc­
curred a week later at San Diego.

1843—China.—Sailors and marines from the St. Louis were landed after a clash 
between Americans and Chinese at the trading post in Canton.

1843—Africa. November 29 to December 16.—Four United States vessels demon­
strated and landed various parties (one of 200 marines and sailors) to dis­
courage piracy and the slave trade along the Ivory coast, etc., and to punish 
attacks by the natives on American seamen and shipping.

1844—Mexico.—President Tyler deployed U.S. forces to protect Texas against 
Mexico, pending Senate approval of a treaty of annexation. (Later rejected.) 
He defended his action against a Senate resolution of inquiry.

1846-48—Mexico, the Mexican War.—President Polk’s occupation of disputed 
territory precipitated it. War formally declared.

1849—Smyrna — In July a naval force gained release of an American seized by 
Austrian officials.
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ISoJ—Turkey.—After a massacre of foreigners (including Americans) at Jaffa 
in January, a demonstration by the Mediterranean Squadron was ordered 
along the Turkish (Levant) coast. Apparently no shots tired.

1851—Johanna Island (east of Africa), August.—To exact redress for the un­
lawful imprisonment of the captain of an American whaling brig

1852-53—Argentina—February 3 to 12, 1852; September 17, 1852 to April 1853 — 
Marines were landed and maintained in Buenos Aires to protect American 
interests during a revolution.

1853 Nicaragua—March 11 to 13.—To protect American lives and interests 
during political disturbances.

1853-54—Japan.—The “opening of Japan” and the Perry Expedition.
1853-54—Ryukyu and Bonin Islands.—Commodore Perry on three visits before 

going to Japan and while waiting for a reply from Japan made a naval dem­
onstration, landing marines twice, and secured a coaling concession from 
the ruler of Naha on Okinawa. He also demonstrated in the Bonin Islands. 
All to secure facilities for commerce.

1854 ( hina April 4 to June 15 to 17.—To protect American interests in and 
near Shanghai during Chinese civil strife.

1854—-Nicaragua—July 9 to 15.—San Juan del Norte (Greytown) was destroved 
to avenge an insult to the American Minister to Nicaragua.

1855—China—May 19 to 21 (*).—To protect American interests in Shanghai. 
August 3 to 5 to fight pirates near Hong Kong.

1855—Fiji Islands—September 12 to November //.—To seek reparations for dep­
redations on Americans. 1

1855—Uruguay—November 25 to 29 or 30.—United States and European naval 
^Montevideot0 prOteCt American interests during an attempted revolution

1856—Panama Republic of New Grenada—September 19 to 22— To protect 
American interests during an insurrection protect

1856—China—October 22 to December 6.—To protect American interests at 
(anton during hostilities between the British and the Chinese • and to 
^go^Vnpr0V0k^ assault upon an unarmed boat displaying the United oLtiLvS nag.

1Su7uwar!lg''?rt0 November to December.—To oppose William 
M alker s attempt to get control of the countrv. In May Commander C H Davis of the United States Navy, with some marines r^ved Walked 
hadrebeeen fi-Mte^ fr°^ the retaliation of native allies who

7^ ”ghting \ al^er- In November and December of the same vear 
tempt of ™ Wabash' and Fulton °pposed another Tt-
nf Ir 1 a M alker on Nicaragua. Commodore Hiram Paulding's act 
st! I g marines and compelling the removal of Walker to the United 
ing SK XSt by Secretary ot state LeW‘S Cass’ and

_ made after a large display of force. during l&w. Apologies were
S01diers crossed the Rio Grande in

In Stan^^ S1 t0 the Protection ot American Interests
1860—Angola, Portuguese West Africa—March 7—Tn a

can interests during a revolution. October 8.—To protect Amen-
Am«rie^2el—at^VmaSekP ”'S"U t0 *he Amerlcan flag—tiring on an

the UnM st*‘- visited Yedo to negotiate concerning some Ameri­
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can claims against Japan, and to make his negotiations easier by impressing 
the Japanese with American power.

186.)—Japan—September 4 to 14—Straits of Shimonoseki.—To compel Japan 
and the Prince of Nagato in particular to permit the Straits to be used by 
foreign shipping in accordance with treaties already signed.

1865—Panama—March 9 and 10.—To protect the lives and property of American 
residents during a revolution.

1866—Mexico.—To protect American residents, General Sedgwick and 100 men 
in November obtained surrender of Matamoras. After 3 days he was ordered 
by U.S. Government to withdraw. His act was repudiated by the President.

1866—China—June 20 to July 7.—To punish an assault on the American consul 
at Newchwang; July 14, for consultation with authorities on shore; August 
9, at Shanghai, to help extinguish a serious fire in the city.

1867—Nicaragua.—Marines occupied Managua and Leon.
1867—Island of Formosa—June 13.—To punish a horde of savages who were 

supposed to have murdered the crew of a wrecked American vessel.
1868—Japan (Osaka, Hiogo, Nagasaki, Yokohama, and Negata)—Mainly, Feb­

ruary 4 to 8, April 4 to May 12, June 12 and 13.—To protect American in­
terests during the civil war in Japan over the abolition of the Shogunate and 
the restoration of the Mikado.

1868—Uruguay—February 7 and 8, 19 to 26.—To protect foreign residents and 
the customhouse during an insurrection at Montevideo.

1868—Colombia—April 7—at Aspinicall.—To protect passengers and treasure 
in transit during the absence of local police or troops on the occasion of 
the death of the President of Colombia.

1870—Mexico, June 17 and 18.—To destroy the pirate ship Forward, which 
had been run aground about 40 miles up the Rio Tecapan.

1870—Hawaiian Islands—September 21.—To place the American flag at half 
mast upon the death of Queen Kalama, when the American consul at Hono­
lulu would not assume responsibility for so doing.

1871—Korea—June 10 to 12.—1To punish natives for depredations on Americans, 
particularly for murdering the crew of the General Sherman and burning 
the scooner, and for later firing on other American small boats taking 
soundings up the Salee River.

1873—Colombia (Bay of Panama)—May 7 to 22, September 23 to October 9.— 
To protect American interests during hostilities over possession of the 
government of the State of Panama.

1873—Mexico.—United States troops crossed the Mexican border repeatedly in 
pursuit of cattle and other thieves. There were some reciprocal pursuits by 
Mexican troops into border territory. The cases were only technically 
invasions, if that, although Mexico protested constantly. Notable cases were 
at Remolina in May 1873 and at Las Cuevas in 1875. Washington orders 
often supported these excursions. Agreements between Mexico and the 
United States, the first in 1882, finally legitimized such raids. They continued 
intermittently, with minor disputes, until 1896.

1871)—Hawaiian Islands—February 12 to 20.—To preserve order and protect 
American lives and interests during the coronation of a new king.

1876—Mexico—May 18.—To police the town of Matamoras temporarily while it 
was without other government.

1882—Egypt—July 11) to 18.—To protect American interests during warfare 
between British and Egyptians and looting of the city of Alexandria by 
Arabs.

1885—Panama (Colon)—January 18 and 19.—To guard the valuables in transit 
over the Panama Railroad, and the safes and vaults of the company during 
revolutionary activity. In March, April, and May in the cities of Colon and 
Panama, to reestablish freedom of transit during revolutionary activity.

1888—Korea—June.—To protect American residents in Seoul during unsettled 
political conditions, when an outbreak of the populace was expected.

1888—Haiti—December 20.—To persuade the Haitian Government to give up an 
American steamer which had been seized on the charge of breach of blockade. 

1888-89—Samoa—November 14, 1888, to March 20, 1889.—To protect American 
citizens and the consulate during a native civil war.

1889—Hawaiian Islands—July 30 and 31.—To protect American interests at 
Honolulu during a revolution.

1890—Argentina.—A naval party landed to protect U.S. consulate and legation in 
Buenos Aires.

1891—Haiti.—To protect American lives and property on Navassa Island.
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1891—Bering Sea—July 2 to October 5.—To stop seal poaching.
1891 Chile—August 28 to 30.—To protect the American consulate and the women 

and children who had taken refuge in it during a revolution in Valparaiso.
1893 Hawaii—January 16 to April 1.—Ostensibly to protect American lives 

and property; actually to promote a provisional government under Sanford 
B. Dole. This action was disavowed by the United States.

1891f Brazil—January.—To protect American commerce and shipping at Rio de 
Janeiro during a Brazilian civil war. No landing was attempted but there 
was a display of naval force.

189If Nicaragua—July 6 to August 7.—To protect American interests at Blue' 
fields following a revolution.

1894-95 China—Marines were stationed at Tientsin and penetrated to Peking 
for protection purposes during the Sino-Japanese War.

1894-95—China—Naval vessel beached and used as a fort at Newchwang for 
protection of American nationals.

1894-96 Korea—July 24, 1894 to April 3, 1896.—To protect American lives and 
interests at Seoul during and following the Sino-Japanese War. A guard of 
marines was kept at the American legation most of the time until April 1S96.

1895 Colombia—March 8 to 9.—To protect American interests during an attack 
on the town of Bocas del Toro by a bandit chieftain.

1896 Nicaragua—May 2 to 4-—To protect American interests in Gorinto during 
political unrest.

1898 Nicaragua—February 7 and 8.—To protect American lives and property 
at Suan Juan del Sur.

1898—Spain.—The Spanish-American War. Fully declared.
1898-99—China—November 5, 1898, to March 15, 1899.—To provide a guard 

for the legation at Peking and the consulate at Tientsin during contest 
between the Dowager Empress and her son.

1899—Nicaragua—To protect American interests at San Juan del Norte, Feb- 
i nary 22 to March 5, and at Bluefields a few weeks later in connection with 
the insurrection of Gen. Juan P. Reyes.

1899 Samoa March 13, to May 15.—To protect American interests and to take 
part in a bloody contention over the succession to the throne.

1899-1901—Philippine Islands.—To protect American interests following the 
war with Spain, and to conquer the islands by defeating the Filipinos in their 
war for independence.

1900—China—May 24 to September 28.—To protect foreign lives during the Boxer 
rising, particularly at Peking. For many years after this experience a 
permanent legation guard was maintained in Peking, and was strengthened at 
times as trouble threatened. It was still there in 1934.
—Colombia (State of Panama)—November 20 to December 4.—To protect 
American property on the Isthmus and to keep transit lines open during seri­
ous revolutionary disturbances.

1902'—Colombia—April 16 to 23.—To protect American lives and property at 
Bocas del Toro during a civil war.

1902—Colombia (State of Panama)—September 17 to November 18.—To place 
armed guards on all trains crossing the Isthmus and to keep the railroad line 
open.

1903—Honduras—March 23 to 30 or 31.—'To protect the American consulate 
and the steamship wharf at Puerto Cortez during a period of revolutionary 
activity.

1903—Dominican Republic—March 30 to April 21.—To protect American inter­
ests in the city of Santo Domingo during a revolutionary outbreak

1903—Syria—September 7 to 12.—To protect the American consulate in Beirut 
when a local Moslem uprising was feared.

1903-04—Abyssinia.—Twenty-five marines were sent to Abyssinia to protect 
the U.S. Consul General while he negotiated a treaty.

1903-14—Panama.—To protect American interests and lives during and follow­
ing the revolution for independence from Colombia over construction of the 
Isthmian Canal. With brief intermissions, United States Marines were sta­
tioned on the Isthmus from November 4, 1903, to January 21, 1914 to guard 
American interests.

1904- Dominican Republic—January 2 to February 11.—To protect American 
interests in Puerto Plata and Sosua and Santo Domingo City during revolu­
tionary fighting.

1904^Tangier, Morocco.—“We want either Perdicaris alive or Raisula dead.” 
Demonstration by a squadron to force release of a kidnaped American 
Marine guard landed to protect consul general.
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1904—Panama—November 17 to 24.—To protect American lives and property 
at Ancon at the time of a threatened insurrection.

1904-05—Korea—January 5, 1904, to November 11, 1905.—To guard the Ameri­
can Legation in Seoul.

1904-05—Korea.— Marine guard sent to Seoul for protection during Russo- 
Japanese War.

1906-09—Cuba—September 1906 to January 23, 1909— Intervention to restore or­
der, protect foreigners, and establish a stable government after serious rev­
olutionary activity.

1907—Honduras—March 18 to June 8— To protect American interests during 
a war between Honduras and Nicaragua; troops were stationed for a few 
days or weeks in Trujillo, Ceiba, Puerto Cortez, San Pedro, Laguna and 
Choloma.

1910_Nicaragua—February 22.—During a civil war, to get information of 
conditions at Corinto; May 19 to September 4, to protect American interests 
at Bluefields.

1911—Honduras—January 26 and some weeks thereafter.—To protect American 
lives and interests during a civil war in Honduras.

1911—China.—Approaching stages of the nationalist revolution. An ensign and 
10 men in October tried to enter Wuchang to rescue missionaries but retired 
on being warned away.

A small landing force guarded American private property and consulate at 
Hankow in October.

A marine guard was established in November over the cable stations at 
Shanghai.

Landing forces were sent for protection in Nanking, Chinkiang, Taku and 
elsewhere.

1912—Honduras.—Small force landed to prevent seizure by the Government of 
an American-owned railroad at Puerto Cortez. Forces withdrawn after the 
United States disapproved the action.

1912—Panama.—Troops, on request of both political parties, supervised elec­
tions outside the Canal Zone.

1912—Cuba.—June 5 to August 5.—To protect American interests on the Province 
of Oriente, and in Habana.

1912—China—August 24 to 26, on Kentucky Island, and August 26 to 30 at Camp 
Nicholson.—To protect Americans and American interests during revolu­
tion activity.

1912—Turkey—November 18 to December 3.—To guard the American legation at 
Constantinople during a Balkan War.

1912-25—Nicaragua—August to November 1912.—To protect American inter­
ests during an attempted revolution. A small force serving as a legation 
guard and as a promoter of peace and governmental stability, remained 
until August 5,1925.

1912-41—China.—The disorders which began with the Kuomintang rebellion 
in 1912, which were redirected by the invasion of China by Japan and 
finally ended by war between Japan and the United States in 1941, led to 
demonstrations and landing parties for the protection of U.S. interests in 
China continuously and at many points from 1912 on to 1941. The guard at 
Peking and along the route to the sea was maintained until 1941. In 1927, 
the United States bad 5,670 troops ashore in China and 44 naval vessels in 
its waters. In 1933 U.S. had 3.027 armed men ashore. All this protective action 
was in general terms based on treaties with China ranging from 1858 to 
1901.

1913—Mexico—September 5 to 7.—A few marines landed at Claris Estero to aid 
in evacuating American citizens and others from the Yaqui Valley, made 
dangerous for foreigners by civil strife.

1914—Haiti—January 29 to February 9, February 20 to 21, October 19.—'To pro­
tect American nationals in a time of dangerous unrest.

1914—Dominican Republic—June and July.—During a revolutionary movement, 
United States naval forces by gunfire stopped the bombardment of Puerto 
Plata, and by threat of force maintained Santo Domingo City as a neutral 
zone.

1914-17—Mexico.—The undeclared Mexican-American hostilities following the 
Dolphin affair and Villa’s raids included capture of Vera Cruz and later 
Pershing’s expedition into northern Mexico.
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1915—34—Haiti—July 28, 1915, to August 15, 1934-—To maintain order during 
a period of chronic and threatened insurrection.

1916—China.—American forces landed to quell a riot taking place on American 
property in Nanking.

1916-24—Dominican Republic—May 1916 to September 1924—To maintain order 
during a period of chronic and threatened insurrection.

1911—China.—American troops were landed at Chungking to protect Ameri­
can lives during a political crisis.

1911-18—World War I. Fully declared.
1911-22 Cuba.—To protect American interests during an insurrection and 

subsequent unsettled conditions. Most of the United States armed forces left 
Cuba by August 1919, but two companies remained at Camaguey until Feb­ruary 1922.

1918-19Mexico.—After withdrawal of the Pershing expedition, our troops 
entered Mexico in pursuit of bandits at least three times in 1918 and six in 

In August 1918 American and Mexican troops fought at Nogales.
1918-20—Panama. For police duty according to treaty stipulations, at Chiriqui, 

during election disturbances and subsequent unrest.
1918-20—Soviet Russia.—Marines were landed at and near Vladivostok in June 

and July to protect the American consulate and other points in the fighting 
between the Bolsheviki troops and the Czech Army which had traversed 
Siberia from the western front. A joint proclamation of emergency govern- 
ment and neutrality was issued by the American, Japanese, British, French, 
and Czech commanders in July and our party remained until late August.

In August the project expanded. Then 7.000 men were landed in Vladivostok 
and remainded until January 1920, as part of an allied occupation force.

In September 1918, 5.000 American troops joined the allied intervention 
force at Archangel, suffered 500 casualties and remained until June 1919.

A handful of marines took part earlier in a British landing on the Murmaii 
coast (near Norway) but only incidentally.

All these operations were to offset effects of the Bolsheviki revolution in 
Russia and were partly supported by Czarist or Kerensky elements. No war 
was declared. Bolsheviki elements participated at times with us but Soviet 
Russia will claims damages.

1919—Dalmatia.—U.S. Forces were landed at Trau at the request of Italian 
fn.naut'lorities t0 Police order between the Italians and Serbs.
.97.9—Turkey.—Marines from the U.S.S. Arizona were landed to guard the U S 

OnSU ate dunng the Crook occupation of Constantinople
1919—Honduras—September 8 to 12.—A landing force was sent ashore to main- 

?rder in a neutral zone during an attempted revolution.
19^0—China—March 14.—A landing force was sent ashore for a few hours to 

protect lives during a disturbance at Kiukiang.
19^0—Guatemala—April 9 to 21.—To protect the American Legation and other 

American interests, such as the cable station, during a period of fighting 
between Unionists and the Government of Guatemala.

1920-22—Russia (Siberia)—February 16, 1920, to November 19, 1922.—A marine 
^nard to Protect the United States radio station and property on Russian 
island, Bay of Vladivostok.

1921—Panama-Costa Rica.—American naval squadrons demonstrated in April 
on both sides of the Isthmus to prevent war between the two countries over a boundary dispute.

1922—Turkey—September and October.—A landing force was sent ashore with 
Turkish authorities, to protect American lives and 

When the Turkish Nationalists entered Smvrna.
Ap^’ 1922 and November 192.3 Marines were landed 

rr to Protf,ct Americans during periods of unrest
1324—Honduras—February 28 to March 31, September 10 to 15 — To protect 
<n9/At"can hves and iutorpsts during election hostilities.
j.124—China—September.—Marines were landed to protect Americans and other 

ln Shanghai during Chinese factional hostilities
19^5—China—January 15 to August 2.9.—Fighting of Chinese factions accom­

panied by riots and demonstrations in Shanghai necessitated landing Ameri- 
to p™tect lives and property in the International Settlement.

19 to 21.-To protect foreigners at La Ceiba during a political upheaval.
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1925—Panama—October 12 to 23.—Strikes and rent riots led to the landing of 
about 600 American troops to keep order and protect American interests.

1926—China—August and September.—The Nationalist attack on Hankow 
necessitated the landing of American naval forces to protect American citi­
zens. A small guard was maintained at the consulate general even after 
September 16, when the rest of the forces were withdrawn. Likewise, when 
Nationalist forces captured Kiukiang, naval forces were landed for the 
protection of foreigners November 4 to 6.

1926^33—Nicaragua—May 7 to June 5, 1926; August 27, 1926, to January 3, 
1933.—The coup d’etat of General Chamorro aroused revolutionary actvities 
leading to the landing of American marines to protect the interests of the 
United States. United States forces came and went, but seem not to have left 
the country entirely until January 3, 1933. Their work included activity 
against the outlaw leader Sandino in 1928.

1927—China—February.—Fighting at Shanghai caused American naval forces 
and marines to be increased there. In March a naval guard was stationed at 
the American consulate at Nanking after Nationalist forces captured the city. 
American and British destroyers later used shell fire to protect Americans 
and other foreigners. “Following this incident additional forces of marines 
and naval vessels were ordered to China and stationed in the vicinity of 
Shanghai and Tientsin.”

1932—China.—American forces were landed to protect American interests dur­
ing the Japanese occupation of Shanghai.

1933—Cuba.—During a revolution against President Gerardo Machado naval 
forces demonstrated but no landing was made.

1934—China.—Marines landed at Foochow to protect the American Consulate.
1940—Newfoundland, Bermuda, St. Lucia, Bahamas, Jamaica, Antigua. Trini­

dad, and British Guiana.—Troops were sent to guard air and naval bases 
obtained by negotiation with Great Britain. These were sometimes called 
lend-lease bases.

1941—Greenland.—Taken under protection of the United States in April.
1941—Netherlands (Dutch Guiana).—In November the President ordered Amer­

ican troops to occupy Dutch Guiana but by agreement with the Netherlands 
government in exile, Brazil cooperated to protect aluminum ore supply from 
the bauxite mines in Surinam.

1941—Iceland.—Taken under the protection of the United States, with consent 
of its Government, for strategic reasons.

1941—Germany.—Sometime in the spring the President ordered the Navy to 
patrol ship lanes to Europe. By July U.S. warships were convoying and by 
September were attacking German submarines. There was no authorization 
of Congress or declaration of war. In November, the Neutrality Act was 
partly repealed to protect military aid to Britain. Russia, etc.

1941-45—Germany, Italy, Japan, etc.—World War II. Fully declared.
1946—Trieste.—President Truman ordered the augmentation of U.S. troops 

along the zonal occupation line and the reinforcement of air forces in north­
ern Italy after Yugoslav forces shot down an unarmed U.S. Army transport 
plane flying over Venezia Giulia. Earlier U.S. naval units had been dis­
patched to the scene.

1948—Palestine.—A marine consular guard was sent to Jerusalem to protect 
the U.S. Consular General.

1948-49—China.—Marines were dispatched to Nanking to protect the Amer­
ican Embassy when the city fell to Communist troops, and to Shanghai to 
aid in the protection and evacuation of Americans.

1950-53—Korea— U.S. responded to North Korean invasion of South Korea by 
going to its assistance, pursuant to United Nations Security Council resolu­
tions. Congressional authorization was not sought.

1954-55—China.—Naval units evacuated U.S. civilians and military personnel 
from the Tachen Islands.

7956—Egypt.—A Marine battalion evacuated U.S. nationals and other persons 
from Alexandria during the Suez crisis.

7958—Lebanon.—Marines were landed in Lebanon at the invitation of its govern­
ment to help protect against threatened insurrection supported from the 
outside.

1959-60—The Caribbean.—2d Marine Ground Task Force was deployed to protect 
U.S. nationals during the Cuban crisis.

1962—Cuba.—President Kennedy instituted a “quarantine” on the shipment of 
offensive missiles to Cuba from the Soviet Union. He also warned the Soviet



66

Union that the launching of any missile from Cuba against any nation in 
the Western Hemisphere would bring about U.S. nuclear retaliation on 
the Soviet Union. A negotiated settlement was achieved in a few* days.

1962—Thailand.—The 3d Marine Expeditionary Unit landed on May 17, 1962 
to support that country during the threat of Communist pressure from 
outside; by July 30 the 5,000 Marines had been withdrawn.

1962-75—Laos.—From October 1962 until 1975, the United States played a role 
of military support in Laos.

1964—Congo.—The United States sent four transport planes to provide airlift 
for Congolese troops during a rebellion and to transport Belgian para­
troopers to rescue foreigners.

1964-73—War in Vietnam.—U.S. military advisers had been in South Viet­
nam for a decade, and their numbers had been increased as military posi­
tion of Saigon government became weaker. After the attacks on U.S. de­
stroyers in the Tonkin Gulf, President Johnson asked for a resolution 
expressing U.S. determination to support freedom and protect peace in 
Southeast Asia. Congress responded with the Tonkin Gulf Resolution, ex­
pressing support for “all necessary measures” the President might take to 
repel armed attack against U.S. forces and prevent further aggression. 
Following this resolution, and following a Communist attack on a U.S. 
installation in central Vietnam, the U.S. escalated its participation in the 
war.

1965—Dominican Republic.—Intervention to protect lives and property during 
a Dominican revolt. More troops were sent as the U.S. feared the revolu­
tionary forces were coming increasingly under Communist control.

1967—Congo.—The United States sent three military transport aircraft with 
crews to provide the Congo central government with logistical support during 
a revolt.

1970—Cambodia.—U.S. troops were ordered into Cambodia to clean out Com­
munist sanctuaries from which Viet Cong and North Vietnamese attacked 
U.S. and South Vietnamese forces in Vietnam.

The object of this attack, which lasted from April 30 to June 30, was to 
ensure the continuing safe withdrawal of American forces from South Viet­
nam and to assist the program of Vietnamization.

1974—Evacuation from Cyprus.—United States naval forces evacuated U.S. 
civilians during hostilities between Turkish and Greek Cypriot forces.

1075—Evacuation from Vietnam.—U.S. naval vessels, helicopters, and marines 
were sent to assist in evacuation of refugees and U.S. nationals from Vietnam.

1075—Evacuation from Cambodia.—President Ford ordered U.S. military forces 
to proceed with the planned evacuation of U.S. citizens from Cambodia.

1975—Mayaguez incident.—President Ford ordered military forces to retake the 
SS Mayaguez, a merchant vessel en route from Hong Kong to Thailand with a 
U.S. citizen crew which was seized from Cambodian naval patrol boats in 
international waters and forced to proceed to a nearby island.



APPENDIX III
Selected Congressional Resolutions

Troops to Europe—Senate Resolution 99, 82d Congress, Agreed to 
April 4, 1951

RESOLUTION

Whereas the foreign policy and military strength of the United States are dedi­
cated to the protection of our national security, the preservation of the 
liberties of the American people, and the maintenance of world peace; and 

Whereas the North Atlantic Treaty, approved by the Senate by a vote of 8--13, 
is a major and historic act designed to build up the collective strength of the 
free peoples of the earth to resist aggression, and to preserve world peace; and 

Whereas the security of the United States and its citizens is involved with the 
security of its partners under the North Atlantic Treaty, and the commitment! 
of that treaty are therefore an essential part of the foreign policy of the 
United States; and , ,

Whereas article 3 of the North Atlantic Treaty pledges that the United States 
and other parties thereto “separately and jointly, by means of continuous and 
effective self-help and mutual aid, will maintain and develop their individual 
and collective capacity to resist armed attack”; and

Whereas recent events have threatened world peace and as a result all parties 
to the North Atlantic Treaty are individually and collectively mobilizing their 
productive capacities and manpower for their self-defense; and

Whereas the free nations of Europe are vital centers of civilization, freedom, 
and production, and their subjugation by totalitarian forces would weaken 
and endanger the defensive capacity of the United States and the other free 
nations; and

Whereas the success of our common defense effort under a unified command 
requires the vigorous action and the full cooperation of all treaty partners in 
the supplying of men and materials on a fair and equitable basis, and General 
Eisenhower has testified that the “bulk” of the land forces should be supplied 
by our European allies and that such numbers supplied should be the “major 
fraction” of the total number: Now, therefore, be it 
Resolved, That—
1. The Senate approves the action of the President of the United States in 

cooperating in the common defensive effort of the North Atlantaic Treaty nations 
by designating, at their unanimous request, General of the Army Dwight D. 
Eisenhower as Supreme Allied Commander, Europe, and in placing Armed Forces 
of the United States in Europe under his command;

2. It is the belief of the Senate that the threat to the security of the United 
States and our North Atlantic Treaty partners makes it necessary for the United 
States to station abroad such units of our Armed Forces as may be necessary 
and appropriate to contribute our fair share of the forces needed for the joint 
defense of the North Atlantic area ;

3. It is the sense of the Senate that the President of the United States as Com­
mander in Chief of the Armed Forces, before taking action to send units of ground 
troops to Europe under article 3 of the North Atlantic Treaty, should consult the 
Secretary of Defense and the Joint Chiefs of Staff, the Committee on Foreign 
Relations of the Senate, the Committee on Foreign Affairs of the House of Repre­
sentatives, and the Armed Services Committees of the Senate and the House of 
Representatives, and that he should likewise consult the Supreme Allied Com­
mander, Europe.

4. It is the sense of the Senate that before sending units of ground troops to 
Europe under article 3 of the North Atlantic Treaty the Joint Chiefs of Staff 
shall certify to the Secretary of Defense that in their opinion the parties to the

(67)
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North Atlantic Treaty are giving, and have agreed to give full, realistic force 
and effect to the requirement of article 3 of said treaty that “by means of con­
tinuous and effective self-help mutual aid” they will “maintain and develop their 
individual and collective capacity to resist armed attack,” specifically insofar 
as the creation of combat units is concerned ;

5. The Senate herewith approves the understanding that the major contribution 
to the ground forces under General Eisenhower’s command should be made by 
the European members of the North Atlantic Treaty, and that such units of 
United States ground forces as may be assigned to the above command shall be 
so assigned only after the Joint Chiefs of Staff certify to the Secretary of Defense 
that in their opinion such assignment is a necessary step in strengthening the 
security of the United States; and the certified opinions referred to in paragraphs 
4 and 5 shall be transmitted by the Secretary of Defense to the President of the 
United States, and to the Senate Committees on Foreign Relations and Armed 
Services, and to the House Committees on Foreign Affairs and Armed Services 
as soon as they are received;

6. It is the sense of the Senate that, in the interests of sound constitutional 
processes, and of national unity and understanding, congressional approval 
should be obtained of any policy requiring the assignment of American troops 
abroad when such assignment is in implementation of article 3 of the North Atlan­
tic Treaty; and the Senate hereby approves the present plans of the President 
and the Joint Chiefs of Staff to send four additional divisions of ground forces 
to Western Europe, but it is the sense of the Senate that no ground troops in 
addition to such four divisions should be sent to Western Europe in implementa­
tion of article III of the North American Treaty without further congressional 
approval;

7. It is the sense of the Senate that the President should submit to the Congress 
at intervals of not more than six months reports on the implementation of the 
North Atlantic Treaty, including such information as may be made available for 
this purpose by the Supreme Allied Commander, Europe ;

8. It is the sense of the Senate that the United States should seek to eliminate 
all provisions of the existing treaty with Italy which impose limitations upon 
the military strength of Italy and prevent the performance by Italy of her obli­
gations under the North Atlantic Treaty to contribute to the full extent of her 
capacity to the defense of Western Europe ;

9. It is the sense of the Senate that consideration should be given to the revision 
of plans for the defense of Europe as soon as possible so as to provide for utiliza­
tion on a voluntary basis of the military and other resources of Western Germany 
and Spain, but not exclusive of the military and other resources of other nations.

The Formosa Resolution—Public Law 84-4, Approved January 29, 19551
JOINT RESOLUTION AUTHORIZING THE PRESIDENT TO EMPLOY THE ARMED FORCES 

OF THE UNITED STATES FOR PROTECTING THE SECURITY OF FORMOSA, THE 
PESCADORES AND RELATED POSITIONS AND TERRITORIES OF THAT AREA

Whereas the primary purpose of the United States, in its relations with all other 
nations, is to develop and sustain a just and enduring peace for all; and

Whereas certain territories in the West Pacific under the jurisdiction of the 
Republic of China are now under armed attack, and threats and declarations 
have been and are being made by the Chinese Communists that such armed 
attack is in aid of and in preparation for armed attack on Formosa and the 
Pescadores;

Whereas such armed attack if continued would gravely endanger the peace and 
security of the West Pacific Area and particularly of Formosa and the 
Pescadores; and

Whereas the secure possession by friendly governments of the Western Pacific 
Island chain, of which Formosa is a part, is essential to the vital interests 
of the United States and all friendly nations in or bordering upon the Pacific 
Ocean; and

Whereas the President of the United States on January 6, 1955, submitted to 
the Senate for its advice and consent to ratification a Mutual Defense Treaty 
between the United States of America and the Republic of China, which recog-

1 Repealed by Public Law 93-475, approved October 26, 1974.
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nizes that an armed attack in the West Pacific area directed against terri­
tories, therein described, in the region of Formosa and the Pescadores, would 
be dangerous to the peace and safety of the parties to the treaty: Therefore 
be it
Resolved by the Senate and House of Representatives of the United States 

of America in Congress assembled, That the President of the United States be 
and he hereby is authorized to employ the Armed Forces of the United States 
as he deems necessary for the specific purpose of securing and protecting 
Formosa and the Pescadores against armed attack, this authority to include 
the securing and protection of such related positions and territories of that 
area now in friendly hands and the taking of such other measures as he judges 
to be required or appropriate in assuring the defense of Formosa and the 
Pescadores.

The resolution shall expire when the President shall determine that the peace 
and security of the area is reasonably assured by international conditions created 
by action of the United Nations or otherwise, and shall so report to the Congress.

Middle East Resolution, as Amended—Public Law 85-7, Approved March 9, 
1957, as Amended by the Foreign Assistance Act of 1961, Public Law 87-195, 
Approved September 4, 1961

joint resolution to promote peace and stability in the middle east

Resolved by the Senate and House of Representatives of the United States of 
America in Congress assembled, That the President be and hereby is authorized 
to cooperate with and assist any nation or group of nations in the general area of 
the Middle East desiring such assistance in the development of economic strength 
dedicated to the maintenance of national independence.

Sec. 2. The President is authorized to undertake, in the general area of the 
Middle East, military assistance programs with any nation or group of nations 
of that area desiring such assistance. Furthermore, the United States regards 
as vital to the national interest and world peace the preservation of the independ­
ence and integrity of the nations of the Middle East. To this end, if the President 
determines the necessity thereof, the United States is prepared to use armed 
forces to assist any nation or group of such nations requesting assistance against 
armed aggression from any country controlled by international communism: 
Provided, That such employment shall be consonant with the treaty obligations 
of the United States and with the Constitution of the United States.

Sec. 3. The President is hereby authorized to use during the balance of fiscal 
year 1957 for economic and military assistance under this joint resolution not 
to exceed $200,000,000 from any appropriation now available for carrying out 
the provisions of the Mutual Security Act of 1954, as amended, in accord with 
the provisions of such Act: Provided, That, whenever the President determines 
it to be important to the security of the United States such use may be under the 
authority of section 401(a) of the Mutual Security Act of 1954, as amended 
(except that the provisions of section 105(a) thereof shall not be waived), and 
without regard to the provisions of section 105 of the Mutual Security Appropria­
tion Act, 1957: Provided further, That obligations incurred in carrying out the 
purposes of the first sentence of section 2 of this joint resolution shall be paid only 
out of appropriations for military assistance, and obligations incurred in carrying 
out the purposes of the first section of this joint resolution shall be paid only out 
of appropriations other than those for military assistance. This authorization is in 
addition to other existing authorizations with respect to the use of such appropria­
tions. None of the additional authorizations contained in this section shall be 
used until fifteen days after the Committee on Foreign Relations of the Senate, 
the Committee on Foreign Affairs of the House of Representatives, the Commit­
tees on Appropriations of the Senate and the House of Representatives and. when 
military assistance is involved, the Committees on Armed Services of the Senate 
and the House of Representatives have been furnished a report showing the object 
of the proposed use, the country for the benefit of which such use is intended, 
and the particular appropriation or appropriations for carrying out the provisions 
of the Mutual Security Act of 1954, as amended, from which the funds are pro­
posed to he derived : Provided. That funds available under this section during the 
balance of fiscal year 1957 shall, in the case of any such report submitted during 
the last fifteen days of the fiscal year, remain available for use under this section
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for the purposes stated in such report for a period of twenty days following the 
date of submission of such report. Nothing contained in this joint resolution shall 
be construed as itself authorizing the appropriation of additional funds for the 
purpose of carrying out the provisions of the first section or of the first sentence 
of section 2 of this joint resolution.

Sec. 4. The President should continue to furnish facilities and military assist­
ance, within the provisions of applicable law and established policies, to the 
United Nations Emergency Force in the Middle East, with a view to maintaining 
the truce in that region.

Seo. 5. The President shall whenever appropriate report to the Congress his 
action hereunder.

Sec. 6. This joint resolution shall expire when the President shall determine 
that the peace and security of the nations in the general area of the Middle East 
are reasonably assured by international conditions created by action of the 
United Nations or otherwise except that it may be terminated earlier by a 
concurrent resolution of the two Houses of Congress.

Cuban Resolution—Public Law 87-733, Approved October 3, 1962

JOINT RESOLUTION EXPRESSING THE DETERMINATION OF THE UNITED STATES WITH 
RESPECT TO THE SITUATION IN CUBA

Whereas President James Monroe, announcing the Monroe Doctrine in 1823, 
declared that the United States would consider any attempt on the part of 
European powers “to extend their system to any portion of this hemisphere 
as dangerous to our peace and safety” ; and

Whereas in the Rio Treaty of 1947 the parties agreed that “an armed attack by 
any State against an American State shall be considered as an attack against ail 
the American States, and, consequently, each one of the said contracting 
parties undertaken to assist in meeting the attack in the exercise of the inherent 
right of individual or collective self-defense recognized by article 51 of the 
Charter of the United Nations”; and

Whereas the Foreign Ministers of the Organization of American States at Punta 
del Este in January 1962 declared: “The present Government of Cuba has 
identified itself with the principles of Marxist-Leninist ideology, has estab­
lished a political, economic, and social system based on that doctrine, and 
accepts military assistance from extracontinental Communist powers, in­
cluding even the threat of military intervention in America on the part of the 
Soviet Union”; and

Whereas the international Communist movement has increasingly extended into 
Cuba its political, economic, and military sphere of influence: Now, therefore, 
be it
Resolved by the Senate and House of Representatives of the United States of 

America in Congress assembled, That the United States is determined-
la) to prevent by whatever means may be necessary, including the use 

of arms, the Marxist-Leninist regime in Cuba from extending, by force or 
the threat of force, its aggressive or subversive activities to aiiy part of 
this hemisphere;

(b) to prevent in Cuba the creation or use of an externallv supported 
military capability endangering the security of the United States; and

(c) to work with the Organization of American States and with freedom- 
loving Cubans to support the aspirations of the Cuban people for self- 
determination.

Berlin Resolution—House Concurrent Resolution 570, 87th Congress, 
Passed October 10, 1962

CONCURRENT RESOLUTION

Whereas the primary purpose of the United States in its relations with all other 
nations is and has been to develop and sustain a just and enduring peace for 
all; and

Whereas it is the purpose of the United States to encourage and support the 
establishment of a free, unified, and democratic Germany; and
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Whereas in connection with the termination of hostilities in World War II the 
United States, the United Kingdom, France, and the Soviet Union freely en­
tered into binding agreements under which the four powers have the right to 
remain in Berlin, with the right of ingress and egress, until the conclusion of 
a final settlement with the Government of Germany ; and

Whereas no such final settlement has been concluded by the four powers and the 
aforementioned agreements continue in force: Now, therefore, be it
Resolved by the House of Representatives (the Senate concurring), That it is 

the sense of the Congress—
(a) that the continued exercise of United States, British, and French 

rights in Berlin constitutes a fundamental political and moral determination ;
(b) that the United States would regard as intolerable any violation 

by the Soviet Union directly or through others of those rights in Berlin, 
including the right of ingress and egress;

(c) that the United States is determined to prevent by whatever means 
may be necessary, including the use of arms, any violation of those rights 
by the Soviet Union directly or through others, and to fulfill our commitment 
to the people of Berlin with respect to their resolve for freedom.

Southeast Asia Resolution (Tonkin Gulf Resolution)—Public Law’ 88—408, 
Approved August 10, 19641

joint resolution to promote the maintenance of international peace and 
SECURITY IN SOUTHEAST ASIA

Whereas navel units of the Communist regime in Vietnam, in violation of the 
principles of the Charter of the United Nations and of international law, have 
deliberately and repeatedly attacked United States naval vessels lawfully 
present in international waters, and have thereby created a serious threat to 
international peace; and

Whereas these attacks are part of a deliberate and systematic campaign of ag­
gression that the Communist regime in North Vietnam has been waging against 
its neighbors and the nations joined with them in the collective defense of their 
freedom; and

Whereas the United States is assisting the peoples of southeast Asia to protect 
their freedom and has no territorial, military or political ambitions in that 
area, but desires only that these peoples should be left in peace to work out 
their own destinies in their own wray : Now, therefore, be it
Resolved by the Senate and House of Representatives of the United States of 

America in Congress assembled, That the Congress approves and supports the 
determination of the President, as Commander in Chief, to take all necessary 
measures to repel any armed attack against the forces of the United States and 
to prevent further aggression.

Sec. 2. The United States regards as vital to its national interest and to world 
peace the maintenance of international peace and security in southeast Asia. 
Consonant with the Constitution of the United States and the Charter of the 
United Nations and in accordance with its obligations under the Southeast Asia 
Collective Defense Treaty, the United States is, therefore, prepared, as the Presi­
dent determines, to take all necessary steps, including the use of armed force, to 
assist any member of protocol state of the Southeast Asia Collective Defense 
Treaty requesting assistance in defense of its freedom.

Sec. 3. This resolution shall expire when the President shall determine that 
the peace and security of the area is reasonably assured by international con­
ditions created by action of the United Nations or otherwise, except that it may 
be terminated earlier by concurrent resolution of the Congress.

National Commitments Resolution—Senate Resolution 85, 91st Congress, 
Agreed to June 25, 1969

Whereas accurate definition of the term “national commitment” in recent years 
has become obscured: Now, therefore, be it
Resolved, That (1) a national commitment for the purpose of this resolution 

means the use of the Armed Forces of the United States on foreign territory, or
1 Repealed by Public Law 91-672, approved January 12,1971.
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a promise to assist a foreign country, government, or people by the use of the 
Armed Forces or financial resources of the United States, either immediately or 
upon the happening of certain events, and (2) it is the sense of the Senate that 
a national commitment by the United States results only from afiirmative action 
taken by the executive and legislative branches of the United States Government 
by means of a treaty, statute, or concurrent resolution of both Houses of Congress 
specifically providing for such commitment.

Sinai Resolution—Public Law 94-110, Approved October 13, 1975, Joint Res­
olution To Implement the United States Proposal for the Early-Warning 
System in Sinai

Whereas an agreement signed on September 4, 1975, by the Government of the 
Arab Republic of Egypt and the Government of Israel may, when it enters into 
force, constitute a significant step toward peace in the Middle East;

Whereas the President of the United States on September 1, 1975, transmitted to 
the Government of the Arab Republic of Egypt and of the Government of Israel 
identical proposals for United States participation in an early-warning system, 
the text of which has been submitted to the Congress, providing for the assign­
ment of no more than two hundred United States civilian personnel to carry 
out certain specified noncombatant functions and setting forth the terms anil 
conditions thereof;

Whereas that proposal would permit the Government of the United States to 
withdraw such personnel if it concludes that their safety is jeopardized or that 
continuation of their role is no longer necessary; and

Whereas the implementation of the United States proposal for the early-warning 
system in Sinai may enhance the prospect of compliance in good faith with the 
terms of the Egyptian-Israeli agreements and thereby promote the cause of 
peace: Now, therefore, be it
Resolved by the Senate and House of Representatives of the United States of 

America in Conyress assembled, That the President is authorized to implement 
the “United States Proposal for the Early Warning System in Sinai”: Provided, 
however, That United States civilian personnel assigned to Sinai under such pro­
posal shall be removed immediately in the event of an outbreak of hostilities 
between Egypt and Israel or if the Congress by concurrent resolution determines 
that the safety of such personnel is jeopardized or that continuation of their role 
is no longer necessary. Nothing contained in this resolution shall be construed as 
granting any authority to the President with respect to the introduction of United 
States Armed Forces into hostilities or into situations wherein involvement in 
hostilities is clearly indicated by the circumstances which authority he would not 
have had in the absence of this joint resolution.

Sec. 2. Any concurrent resolution of the type described in the first section of 
this resolution which is introduced in either House of Congress shall be privileged 
in the same manner and to the same extent as a concurrent resolution of the type 
described in section 5(c) of Public Law 93—148 is privileged under section 7 of 
such law.

Sec. 3. The United States civilian personnel participating in the early warning 
system in Sinai shall include only individuals who have volunteered to participate 
in such system.

Sec. 4. Whenever United States civilian personnel, pursuant to this resolution 
participate in an early warning system, the President shall, so long as the partic­
ipation of such personnel continues, submit written reports to the Congress peri­
odically, but no less frequently than once every six months, on (1) the status, 
scope, and anticipated duration of their participation, and (2) the feasibility of 
ending or reducing as soon as possible their participation by substituting na­
tionals of other countries or by making technological changes. The appropriate 
committees of the Congress shall promptly hold hearings on each report of the 
I ’resident and report to the Congress any findings, conclusions, and recommenda­tions.

Sec. 5. The authority contained in this joint resolution to implement the “United 
States Proposal for the Early Warning System in Sinai” does not signifv ap­
proval of the Congress of any other agreement, understanding, or commitment 
made by the executive branch.
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The War Powers Resolution and Reports Submitted Under It

Public Law 93-148, 93d Congress, H.J. Res. 542, November 7, 1973
JOINT RESOLUTION Concerning the War Powers of Congress and the President

Resolved by the Senate and House of Representatives of the United States of 
America in Congress assembled,

SHORT TITLE

Section 1. This joint resolution may be cited as the “War Powers Resolution”.

PURPOSE AND POLICY

Sec. 2. (a) It is the purpose of this joint resolution to fulfill the intent of the 
framers of the Constitution of the United States and insure that the collective 
judgment of both the Congress and the President will apply to the introduction 
of United States Armed Forces into hostilities, or into situations where imminent 
involvement in hostilities is clearly indicated by the circumstances, and to the 
continued use of such forces in hostilities or in such situations.

(b) Under article I, section 8, of the Constitution, it is specifically provided 
that the Congress shall have the power to make all laws necessary and proper 
for carrying into execution, not only its own powers but also all other powers 
vested by the Constitution in the Government of the United States, or in any 
department or officer thereof.

(c) The constitutional powers of the President as Commander-in-Chief to 
introduce United States Armed Forces into hostilities, or into situations where 
imminent involvement in hostilities is clearly indicated by the circumstances, 
are exercised only pursuant to (1) a declaration of war, (2) specific statutory 
authorization, or (3) a national emergency created by attack upon the United 
States, its territories or possessions, or its armed forces.

CONSULTATION

Sec. 3. The President in every possible instance shall consult with Congress 
before introducing United States Armed Forces into hostilities or into situations 
where imminent involvement in hostilities is clearly indicated by the circum­
stances, and after every such introduction shall consult regularly with the Con­
gress until United States Armed Forces are no longer engaged in hostilities or 
have been removed from such situations.

REPORTING

Sec. 4. (a) In the absence of a declaration of war, in any case in which United 
States Armed Forces are introduced—

(1) into hostilities or into situations where imminent involvement in hos­
tilities is clearly indicated by the circumstances;

(2) into the territory, airspace or waters of a foreign nation, while 
equipped for combat, except for deployments which relate solely to supply, re­
placement, repair, or training of such forces; or

(3) in numbers which substantially enlarge United States Armed Forces 
equipped for combat already located in a foreign nation;

the President shall submit within 48 hours to the Speaker of the House of 
Representatives and to the President pro tempore of the Senate a renort, in writ­
ing, setting forth—

(A) the circumstances necessitating the introduction of United States 
Armed Forces;

(73)
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(B) the constitutional and legislative authority under which such introduc­
tion took place; and

(C) the estimated scope and duration of the hostilities or involvement.
(b) The President shall provide such other information as the Congress may 

request in the fulfillment of its constitutional responsibilities with respect to 
committing the Nation to war and to the use of United States Armed Forces 
abroad.

(c) Whenever United States Armed Forces are introduced into hostilities or 
into any situation described in subsection (a) of this section, the President shall, 
so long as such armed forces continue to be engaged in such hostilities or situa­
tion, report to the Congress periodically on the status of such hostilities or situa­
tion as well as on the scope and duration of such hostilities or situation, but in 
no event shall he report to the Congress less often than once every six months.

CONGRESSIONAL ACTION

Sec. 5. (a) Each report submitted pursuant to section 4(a) (1) shall be trans­
mitted to the Speaker of the House of Representatives and to the President pro 
tempore of the Senate on the same calendar day. Each report so transmitted shall 
be referred to the Committee on Foreign Affairs of the House of Representatives 
and to the Committee on Foreign Relations of the Senate for appropriate action. 
If, when the report is transmitted, the Congress has adjourned sine die or has 
adjourned for any period in excess of three calendar days, the Speaker of the 
House of Representatives and the President pro tempore of the Senate, if they 
deem it advisable (or if petitioned by at least 30 percent of the membership of 
their respective Houses) shall jointly request the President to convene Congress 
in order that it may consider the report and take appropriate action pursuant to 
this section.

(b) Within sixty calendar days after a report is submitted or is required to be 
submitted pursuant to section 4(a) (1), whichever is earlier, the President shall 
terminate any use of United States Armed Forces with respect to which such 
report was submitted (or required to be submitted), unless the Congress (1) has 
declared war or has enacted a specific authorization for such use of United States 
Armed Forces, (2) has extended by law such sixty-day period, or (3) is physically 
unable to meet as a result of an armed attack upon the United States. Such sixty­
day period shall be extended for not more than an additional thirty days if the 
President determines and certifies to the Congress in writing that unavoidable 
military necessity respecting the safety of United States Armed Forces requires 
the continued use of such armed forces in the course of bringing about a prompt 
removal of such forces.

(c) Notwithstanding subsection (b), at any time that United States Armed 
Forces are engaged in hostilities outside the territory of the United States, its 
possessions and territories without a declaration of war or specific statutory 
authorization, such forces shall be removed by the President if the Congress so 
directs by concurrent resolution.

CONGRESSIONAL PRIORITY PROCEDURES FOR JOINT RESOLUTION OR BILL

Sec. 6. (a) Any joint resolution or bill introduced pursuant to section 5(b) at 
least thirty calendar days before the expiration of the sixty-day period specified 
in such section shall be referred to the Committee on Foreign Affairs of the 
House of Representatives or the Committee on Foreign Relations of the Senate, 
as the case may be, and such committee shall report one such joint resolution or 
•bill, together with its recommendations, not later than twenty-four calendar 
days before the expiration of the sixty-day period specified in such section.

(b) Any joint resolution or bill so reported shall become the pending business 
of the House in question (in the case of the Senate the time for debate shall be 
equally divided between the proponents and the opponents), and shall be voted 
on within three calendar days thereafter, unless such House shall otherwise de­
termine by yeas and nays.

(c) Such joint resolution or bill passed by one House shall be referred to the 
committee oif the other House named in subsection (a) and shall be reported 
out not later than fourteen calendar days before the expiration of the sixty-day 
period specified in section 5(b). The joint resolution or bill so reported shall 
be voted on within three calendar days after it has been reported, unless such 
House shall otherwise determine by yeas and nays.
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(d) In the case of any disagreement between the two Houses of Congress with 
respect to a joint resolution or bill passed by both Houses, conferees shall be 
promptly appointed and the committee of conference shall make and file a report 
with respect to such resolution or bill not later than four calendar days before 
the expiration of the sixty-day period specified in section 5(b). In the event the 
conferees are unable to agree within 48 hours, they shall report back to their 
respective Houses in disagreement. Notwithstanding any rule in either House 
concerning the printing of conference reports in the Record or concerning any 
delay in the consideration of such reports, such report shall be acted on by both 
Houses not later than the expiration of such sixty-day period.

CONGRESSIONAL PRIORITY PROCEDURES FOR CONCURRENT RESOLUTION

Sec. 7. (a) Any concurrent resolution introduced pursuant to section 5(c) 
shall be referred to the Committee on Foreign Affairs of the House of Represent­
atives or the Committee on Foreign Relations of the Senate, as the case may be, 
and one such concurrent resolution shall be reported out by such committee to­
gether with its recommendations within fifteen calendar days, unless such House 
shall otherwise determine by the yeas and nays.

(b) Any concurrent resolution so reported shall become the pending business of 
the House in question (in the case of the Senate the time for debate shall be 
equally divided between the proponents and the opponents) and shall be voted 
on within three calendar days thereafter, unless such House shall otherwise 
determine by yeas and nays.

(c) Such a concurrent resolution passed by one House shall be referred to the 
committee of the other House named in subsection (a) and shall be reported out 
by such committee together with its recommendations within fifteen calen­
dar days and shall thereupon become the pending business of such House and 
shall be voted upon within three calendar days, unless such House shall other­
wise determine by yeas and nays.

(d) In the case of any disagreement between the two Houses of Congress with 
respect to a concurrent resolution passed by both Houses, conferees shall be 
promptly appointed and the committee of conference shall make and file a report 
with respect to such concurrent resolution within six calendar days after the 
legislation is referred to the committee of conference. Notwithstanding any rule 
in either House concerning the printing of conference reports in the Record or 
concerning any delay in the consideration of such reports, such report shall be 
acted on by both Houses not later than six calendar days after the conference 
report is filed. In the event the conferees are unable to agree within 48 hours, 
they shall report back to their respective Houses in disagreement.

INTERPRETATION OF JOINT RESOLUTION

Sec. 8. (a) Authority to introduce United States Armed Forces into hostilities 
or into situations wherein involvement in hostilities is clearly indicated by the 
circumstances shall not be inferred—

(1) from any provision of law (whether or not in effect before the date 
of the enactment of this joint resolution), including any provision contained 
in any appropriation Act, unless such provision specifically authorizes the 
introduction of United States Armed Forces into hostilities or into such 
situations and states that it is intended to constitute specific statutory author­
ization within the meaning of this joint resolution ; or

(2) from any treaty heretofore or hereafter ratified unless such treaty is 
implemented by legislation specifically authorizing the introduction of United 
States Armed Forces into hostilities or into such situations and stating 
that it is intended to constitute specific statutory authorization within the 
meaning of this joint resolution.

(b) Nothing in this joint resolution shall be construed to require any further 
specific statutory authorization to permit members of United States Armed 
Forces to participate jointly with members of the armed forces of one or more 
foreign countries in the headquarters operations of high-level military com­
mands which were established prior to the date of enactment of this joint reso­
lution and pursuant to the United Nations Charter or any treaty ratified by the 
United States prior to such date.

(c) For purposes of this joint resolution, the term “introduction of United 
States Armed Forces” includes the assignment of members of such armed forces 
to command, coordinate, participate in the movement of, or accompany the regular 
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or irregular military forces of any foreign country or government when such mili­
tary forces are engaged, or there exists an imminent threat that such forces will 
become engaged, in hostilities.

(d) Nothing in this joint resolution—
(1) is intended to alter the constitutional authority of the Congress or of 

the President, or the provisions of existing treaties ; or
(2) shall be construed as granting any authority to the President with 

respect to the introduction of United States Armed Forces into hostilities 
or into situations wherein involvement in hostilities is clearly indicated 
by the circumstances which authority he would not have had in the absence 
of this joint resolution.

SEPARABILITY CLAUSE

Sec. 9. If any provision of this joint resolution or the application thereof to 
any person or circumstance is held invalid, the remainder of the joint resolu­
tion and the application of such provision to any other person or circumstance 
shall not be affected thereby.

EFFECTIVE DATE

Sec. 10. This joint resolution shall take effect on the date of its enactment.
Carl Albert,

Speaker of the House of Representatives.
James O. Eastland,

President of the Senate pro tempore.

IN THE HOUSE OF REPRESENTATIVES, U.S.
November 7, 1973.

The House of Representatives having proceeded to reconsider the resolution 
(H.J. Res. 542) entitled “Joint resolution concerning the war powers of Con­
gress and the President”, returned by the President of the United States with 
his objections, to the House of Representatives, in which it originated, it was

Resolved, That the said resolution pass, two-thirds of the House of Representa­
tives agreeing to pass the same.

W. Pat Jennings, Clerk.
I certify that this Joint Resolution originated in the House of Representatives.

W. Pat Jennings, Clerk.

IN THE SENATE OF THE UNITED STATES
November 7, 1973.

The Senate having proceeded to reconsider the joint resolution (H.J. Res. 
542) entitled “Joint resolution concerning the war powers of Congress and the 
President”, returned by the President of the United States with his objections 
to the House of Representatives, in which it originated, it was

Resolved, That the said joint resolution pass, two-thirds of the Senators 
present having voted in the affirmative.

Attest:
Francis R. Valeo, Secretary.

Report Dated April 4, 1975, From President Gerald R. Ford to Hon. Carl 
Albert, Speaker of the House of Representatives, Regarding Order To Use 
U.S. Military Forces in the International Humanitarian Relief Effort tn 
South Vietnam

April 4, 1975. 
Hon. Carl Albert,
Speaker of the House of Representatives,
Peking, China
(C/O Ambassador Bush).

As you know, last Saturday I directed United States participation in an 
international humanitarian relief effort to transport refugees from Danang and 
other seaports to safer areas farther south in Vietnam. The United States 
has been joined in this humanitarian effort by a number of other countries 
who are offering people, supplies and vessels to assist in this effort. This effort 
■was undertaken in response to urgent appeals from the Government of the Re­



77

public of Vietnam because of the extremely grave nature of the circumstances 
involving the lives of hundreds of thousands of refugees. This situation has 
been brought about by large-scale violations of the Agreement Ending the War 
and Restoring the Peace in Vietnam by the North Vietnamese who have been 
conducting massive attacks on the northern and central provinces of South 
Vietnam.

In accordance with my desire to keep the Congress fully informed on this 
matter, and taking note of the provision of section 4(a)(2) of the War Powers 
Resolution (Public Law 93-148), I wish to report to you concerning one aspect 
of United States participation in the refugee evacuation effort. Because of the 
large number of refugees and the overwhelming dimensions of the task, I have 
ordered U.S. Naval vessels to assist in this effort, including Amphibious Task 
Group 76.8 with 12 embarked helicopters and approximately 700 Marines. These 
naval vessels have been authorized to approach the coast of South Vietnam to 
pick up refugees and U.S. nationals, and transport them to safety. Marines 
are being detailed to vessels participating in the rescue mission. The first vessel 
entered South Vietnam territorial waters at 0400 a.m. EDT on April 3, 1975.

Although these forces are equipped for combat within the meaning of section 
4(a)(2) of Public Law 93-148, their sole mission is to assist in the evacuation 
including the maintenance of order on board the vessel engaged in that task.

As stated above, the purpose of the introduction of United States Naval vessels 
into Vietnamese waters is to assist in an international humanitarian effort involv­
ing vessels of several nations, including both military and civilian craft. The 
United States participation in this effort includes the charter of commercial ves­
sels, the use of Military Sealift Command vessels with civilian crews, as well as 
United States naval vessels with military crews. This effort is being undertaken 
pursuant to the President’s constitutional authority as Commander-in-Chief and 
Chief Executive in the conduct of foreign relations and pursuant to the Foreign 
Assistance Act of 1961, as amended, which authorizes humanitarian assistance to 
refugees, civilian war casualties and other persons disadvantaged by hostilities 
or conditions relating to hostilities in South Vietnam.

You will appreciate, I am sure, my difficulty in telling you precisely how long 
United States forces may be needed in this effort. Our present estimate, however, 
is that this operation may involve the presence of United States Naval vessels in 
Vietnamese waters for a period of at least several weeks.

Gerald R. Ford.

Report Dated April 12, 1975, From President Gerald R. Ford to Hon. Carl 
Albert, Speaker of the House of Representatives, Regarding the Order To 
Use U.S. Military Forces To Aid in the Evacuation of U.S. Nationals 
From Cambodia

The White House, 
Washington, D.C., April 12,1975.

Hon. Carl Albert,
Speaker, U.S. House of Representatives, Washington, D.C.

Dear Mr. Speaker : As you and other members of Congress were advised, in 
view of circumstances in Cambodia, the United States had certain contingency 
plans to utilize United States Armed Forces to assure the safe evacuation of 
U.S. Nationals from that country. On Friday, 11 April 1975, the Khmer Com­
munists forces had ruptured Government of the Khmer Republic (GKR) defense 
lines to the north, northwest and east of Phnom Penh and were within mortar 
range of Pochentong Airfield and the outskirts of Phnom Penh. In view of this 
deteriorating military situation, and on the recommendations of the American 
Ambassador there, I ordered U.S. military forces to proceed with the planned 
evacuation out of consideration for the safety of U.S. citizens.

In accordance with my desire that the Congress be fully informed on this 
matter, and taking note of Section 4 of the War Powers Resolution (P.L. 93-148), 
I wish to report to you that the first elements of the U.S. forces entered Cam­
bodian airspace at 8:34 P.M. EDT on 11 April. Military forces included 350 
ground combat troops of the U.S. Marines, 36 helicopters, and supporting tactical 
air and command and control elements. The Marines were deployed from heli­
copters to assure the security of helicopter landing zone within the city of Phnom 
Penh. The first helicopter landed at approximately 10 :00 P.M. EDT 11 April 1975, 
and the last evacuees and ground security force Marines departed the Cambodian 
landing zone at approximately 12 :20 A.M. on 12 April 1975. The last elements of
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the force to leave received hostile recoilless rifle fire. There was no firing by 
U.S. forces at any time during the operation. No U.S. Armed Forces personnel 
were killed, wounded or missing, and there were no casualties among the Ameri­
can evacuees.

Although these forces were equipped for combat within the meaning of Sec­
tion 4(a)(2) of Public Law 93-148, their mission was to effect the evacuation 
of U.S. Nationals. Present information indicates that a total of 82 U.S. citizens 
were evacuated and that the task force was also able to accommodate 35 third 
country nationals and 159 Cambodians including employees of the U.S. 
Government.

The operation was ordered and conducted pursuant to the President’s Consti­
tutional executive power and authority as Commander-in-Chief of U.S. Armed 
Forces.

I am sure you share with me my pride in the Armed Forces of the United 
States and my thankfulness that the operation was conducted without incident. 

Sincerely,
Gerald R. Ford.

Report Dated April 30, 1975, From President Gerald R. Ford Regarding Par­
ticipation of U.S. Military Forces in the Evacuation of U.S. Citizens and 
Others From South Vietnam (House Document 94-124)

The White House, 
Washington, April 30,1975. 

The Honorable the Speaker, 
U.S. House of Representatives, 
Washington, D.C.

Dear Mr. Speaker: On April 4, 1975, I reported that U.S. naval vessels had 
been ordered to participate in an international humanitarian relief effort to trans­
port refugees and U.S. nationals to safety from Danang and other seaports in 
South Vietnam. This effort was undertaken in response to urgent appeals from 
the Government of South Vietnam and in recognition of the large-scale viola­
tions by the North Vietnamese of the Agreement Ending the War and restoring 
the Peace in Vietnam.

In the days and weeks that followed, the massive North Vietnamese attacks 
continued. As the forces of the Government of South Vietnam were pushed further 
back toward Saigon, we began a progressive withdrawal of U.S. citizens and their 
dependents in South Vietnam, together with foreign nationals whose lives were 
in jeopardy.

On April 28, the defensive lines to the northwest and south of Saigon were 
breached. Tan Son Nhut Airfield and Saigon came under increased rocket attack 
and for the first time received military fire. NVA forces were approaching within 
mortar and anti-aircraft missile range. The situation an Tan Son Nhut Airfield 
deteriorated to the extent that it became unusable. Crowd control on the airfield 
was breaking down and the collapse of the Government forces within Saigon 
appeared imminent. The situation presented a direct and imminent threat to the 
remaining U.S. citizens and their dependents in and around Saigon.

On the recommendation of the American Ambassador there. I ordered U.S. 
military forces to proceed by means of rotary wing aircraft with an emergency 
final evacuation out of consideration for the safety of U.S. citizens.

In accordance with my desire to keep the Congress fully informed on this 
matter, and taking note of the provision of section 4 of the War Powers Reso­
lution (Public Law 93-148). I wish to report to you that at about 1:00 A.M. 
EDT, April 29. 1975, U.S. forces entered South Vietnam airspace. A force of 
70 evacuation helicopters and 865 Marines evacuated about 1400 U.S. citizens, 
together with approximately 5500 third country nationals and South Viet­
namese, from land zones in the vicinity of the U.S. Embassy, Saigon, and the 
Defense Attache Office at Tan Son Nhut Airfield. The last elements of the 
ground security force departed Saigon at 7:46 P.M. EDT April 29, 1975. Two 
crew members of a Navy search and rescue helicopter are missing at sea. 
There are no other known U.S. casualties from this operation, although two 
U.S. Marines on regular duty in the compound of the Defense AttachG Office 
at Tan Son Nhut Airfield had been killed on the afternoon (EDT) of April 28, 
1975, by rocket attacks into a refugee staging area. U.S. fighter aircraft pro­
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vided protective air cover for this operation, and for the withdrawal by water 
of a few Americans from Can Tho, and in one instance suppressed North 
Vietnamese anti-aircraft artillery tiring upon evacuation helicopters as they 
departed. The ground security forces on occasion returned fire during the 
course of the evacuation operation.

The operation was ordered and conducted pursuant to the President’s Con­
stitutional executive power and his authority as Commander-in-Chief of U.S. 
Armed Forces.

The United States Armed Forces performed a very difficult mission most 
successfully. Their exemplary courage and discipline are deserving of the 
nation's highest gratitude.

Sincerely,
Gerald R. Ford.

Report Dated May 15, 1975, Regarding Use of U.S. Armed Forces in the 
Mayaguez Incident (Senate Document 94-56)

The White House, 
Washington, D.C., May 15,1975.

Hon. James O. Eastland,
President pro tempore of the Senate, 
U.S. Senate, Washington, D.C.

Dear Mr. President: On 12 May 1975, I was advised that the SS Mayaguez, 
a merchant vessel of U.S. registry enroute from Hong Kong to Thailand with 
a U.S. citizen crew, was fired upon, stopped, boarded, and seized by Cambodian 
naval patrol boats of the Armed Forces of Cambodia in international waters in 
the vicinity of Poulo Wai Island. The seized vessel was then forced to proceed 
to Koh Tang Island where it was required to anchor. This hostile act was in clear 
violation of international law.

In view of this illegal and dangerous act, I ordered, as you have been previously 
advised, U.S. military forces to conduct the necessary reconnaissance and to be 
ready to respond if diplomatic efforts to secure the return of the vessel and its 
personnel were not successful. Two U.S. reconnaissance aircraft in the course 
of locating the Mayaguez sustained minimal damage from small firearms. Appro­
priate demands for the return of the Mayaguez and its crew’ were made, both 
publicly and privately, without success.

In accordance with my desire that the Congress be informed on this matter 
and taking note of section 4(a)(1) of the War Pow’ers Resolution, I wish to 
report to you that at about 6:20 a.m., 13 May, pusuant to my instructions to 
prevent the movement of the Mayaguez into a mainland port, U.S. aircraft fired 
warning shots across the bow’ of the ship and gave visual signals to small craft 
approaching the ship. Subsequently, in order to stabilize the situation and in an 
attempt to preclude removal of the American crew of the Mayaguez to the main­
land, where their rescue would be more difficult, I directed the U.S. Armed 
Forces to isolate the island and interdict any movement between the ship 
or the island and the mainland, and to prevent movement of the ship itself, 
while still taking all possible care to prevent loss of life or injury to the U.S. 
captives. During the evening of 13 May, a Cambodian patrol boat attempting 
to leave the island disregarded aircraft warnings and was sunk. Thereafter, two 
other Cambodian patrol craft were destroyed and four others w’ere damaged 
and immobilized. One boat, suspected of having some U.S. captives aboard, suc­
ceeded in reaching Kompong Som after efforts to turn it around without injury 
to the passengers failed.

Our continued objective in this operation was the rescue of the captured Amer­
ican crew’ along with the retaking of the ship Mayaguez. For that purpose, I or­
dered late this afternoon an assault by U.S. Marines on the island of Koh Tang 
to search out and rescue such Americans as might still be held there, and I ordered 
retaking of the Mayaguez by other marines boarding from the destroyer escort 
Hall. In addition to continued fighter and gunship coverage of the Koh Tang 
area, these marine activities were supported by tactical aircraft from the Coral 
Sea. striking the military airfield at Ream and other military targets in the area 
of Kompong Som in order to prevent reinforcement or support from the main­
land of the Cambodian forces detaining the American vessel and crew’.
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At approximately 9 p.m., e.d.t. on 14 May, the Mayagues was retaken by U.S. 
forces. At approximately 11:30 p.m., the entire crew of the Mayaguez was taken 
aboard the Wilson. U.S. forces have begun the process of disengagement and 
withdrawal.

This operation was ordered and conducted pursuant to the President’s con­
stitutional Executive power and his authority as Commander in Chief of the 
U.S. Armed Forces.

Sincerely,
Gerald R. Ford.
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