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H. RES. 965, AUTHORIZING REMOTE VOTING
BY PROXY IN THE HOUSE OF REPRESENTA-
TIVES AND PROVIDING FOR OFFICIAL RE-
MOTE COMMITTEE PROCEEDINGS DURING
A PUBLIC HEALTH EMERGENCY DUE TO A
NOVEL CORONAVIRUS, AND FOR OTHER
PURPOSES

THURSDAY, MAY 14, 2020

HOUSE OF REPRESENTATIVES,
COMMITTEE ON RULES,
Washington, DC.

The committee met, pursuant to call, at 11:06 a.m., in Room
1100, Longworth House Office Building, Hon. James P. McGovern
[chairman of the committee] presiding.

Present: Representatives McGovern, Torres, Perlmutter, Raskin,
Scaﬁlon, Morelle, Shalala, Matsui, Cole, Woodall, Burgess, and
Lesko.

OPENING STATEMENTS

The CHAIRMAN. The Rules Committee will come to order.

Before I give my opening statement, I just want to read a guid-
ance from the attending physician, Dr. Monahan. And we asked
him specifically about the use of face coverings during proceedings
like these, and while he has not mandated their use, he did share
that, and I quote: My preference is that members retain their face
covers when speaking as speaking is an activity which can release
virus particles, especially if the speaking is of a high-spirited na-
ture, end quote.

I have never had a meeting in the Rules Committee that hasn’t
been of a high-spirited nature, so we are going to leave it up to in-
dividual members to decide, but I think to be cautious here, I am
going to keep mine on, and I hope, you know, that everybody else
viflill obviously be mindful of the reason why there is guidance on
this issue.

STATEMENT OF THE HONORABLE JAMES P. MCGOVERN, A
REPRESENTATIVE IN CONGRESS FROM THE STATE OF MAS-
SACHUSETTS AND CHAIR OF THE COMMITTEE ON RULES

It has been roughly 3 months since the first community trans-
mission of COVID-19 was discovered in the United States. Since
that time, our world has changed dramatically. There are now
more than 1.3 million confirmed cases across 50 States, Wash-
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ington, D.C., and four territories. More than 81,000 of our citizens
have lost their lives to this virus, and the number continues to rise
each and every day. And communities have taken unprecedented
steps to slow the spread through stay-at-home orders and travel re-
strictions.

We don’t know how long it will take to develop a treatment or
a vaccine to contain this virus or for lives to return to normal, but
we do know that this House must continue legislating. We have to
keep responding to this pandemic and provide oversight of the tril-
lions of dollars in emergency spending passed by Congress, all
while completing our more routine business. And we have to do so
in a way that is safe for all those around us, whether it is fellow
travelers, staff, the public, or members of the media.

The way we have done things will have to change, at least tem-
porarily. That means physical distancing, it means wearing masks,
and it means embracing technology during this pandemic so that
we can hold virtual hearings and markups and vote remotely on
the House floor.

Local governments and countries around the world have taken
similar steps. It is time for this House to utilize 21st century tech-
nology too.

This resolution is a result of weeks of collaboration. It has been
repeatedly refined and contains many Republican provisions. I
don’t suggest these steps lightly and I am not looking to change the
fabric of this institution. I believe the best ideas still come from
working in-person and side by side, but we must adapt to this ex-
traordinary circumstance and make temporary changes during this
pandemic. They will help us get our work done today and prepare
us for whatever might happen tomorrow.

Experts are already telling us the second wave of this virus could
be worse in the fall. It would be a dereliction of our responsibility
to do nothing. Further delay is not an option either. We have re-
leased a report, we formed a bipartisan task force, and we have
had weeks and weeks of talks. It is time to act.

I know there will be a lot of discussion today, and I welcome this
conversation. I also invite all my colleagues to support this pro-
posal because the status quo is not going to cut it.

Before I turn it over to our Ranking Member, Mr. Cole, I want
to recognize his leadership, not just on this committee, but on the
bipartisan task force as well. He cares deeply about this institu-
tion. And I know, regardless of where we stand on this particular
proposal, we agree on making sure that this House functions on be-
half of the American people. I have always appreciated his courtesy
and his open-mindedness.

And 1 just say, finally, that I regret very much that we are not
coming here today with a proposal that both our leaderships em-
brace. And, you know, I think all of us—I certainly did—wanted to
see something come to the floor that received such overwhelming
support that it would pass by voice vote or by unanimous consent,
but I think we have very different opinions about how we should
proceed. And I think some of us may even have different opinions
about the urgency of the moment that we now find ourselves in.
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So having said that, I am happy to turn it over to the gentleman
from Oklahoma, my friend, Mr. Cole, for any remarks he wishes to
make.

STATEMENT OF THE HONORABLE TOM COLE, A REPRESENTA-
TIVE IN CONGRESS FROM THE STATE OF OKLAHOMA AND
RANKING MEMBER OF THE COMMITTEE ON RULES

Mr. CoLE. Thank you very much, Mr. Chairman. And I am just,
for the record, going to take my mask off only when I speak. I will
speak in a very controlled manner, and if I get spirited, I will put
the mask back on. But—and I appreciate your courtesy there. And
I think, as a rule, you are wise to do as you suggest.

Mr. Chairman, our original jurisdiction hearing today is on the
most consequential change to the rules of the House of Representa-
tives in my tenure here. Indeed, this may be the most consequen-
tial change to the rules since the establishment of the modern com-
mittee system and the Legislative Reorganization Act of 1946.

Today, the majority is proposing, for the first time in our history,
a system of proxy voting on the floor of the House of Representa-
tives at the same time the proposed rules changes would also au-
thorize committees to perform remote proceedings, including mark-
ups. And it also allows for the adoption of totally remote voting
upon the certification of one Member of Congress.

Though the changes are purportedly limited to the present
COVID-19 pandemic timeline, the temporary change we make to
the rules today becomes the precedent we follow tomorrow.

Mr. Chairman, 3 weeks ago, Speaker Pelosi did an extraor-
dinarily wise thing. Rather than pushing through partisan proxy
voting rules similar to the one we are considering today, she in-
stead formed a working group of six members to consider these
challenges. This working group consisted of Majority Leader Hoyer,
Republican Leader McCarthy, Chairperson Lofgren, and Ranking
Member Davis of the House Administration Committee and, of
course, you and I as chair and ranking member of the Rules Com-
mittee.

Over the past 3 weeks, this working group has been wrestling
with the question of whether and, if so, how Congress can continue
to operate during this pandemic. I particularly want to commend
you, Mr. Chairman, for the thoughtful and productive way in which
you approach these discussions. And rest assured, my dissatisfac-
tion with today’s resolution is no criticism of you personally. Quite
the opposite. I thought you really worked hard to bridge the gaps
between us and made some meaningful concessions in the course
of our discussions.

Frankly, I commend every member of the committee, because I
think they all worked that way and tried to find common ground.
In this case, we just simply didn’t get there.

Last Monday, Republican Leader McCarthy, Ranking Member
Davis, and I posted an article on Medium that laid out four strate-
gies for reopening the House of Representatives. These strategies
were designed to strike the necessary balance between health and
institutional concerns that allow the House to begin to move for-
ward in a safe and healthy way.
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Before I continue, I request unanimous consent to insert a copy
of that article into the record.

The CHAIRMAN. Without objection.

[The information follows:]
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A Plan for the People’s House

Four Strategies to Reopen Congress and Restore

America’s Voice
Kevin McCarthy

Benjamin Franklin once said, “If you fail to plan, you are planning
to fail.”

Recently, we called on Speaker Pelosi to establish a clear, safe, and
effective plan for reopening the House of Representatives. This
follows the White House and America’s governors releasing their
own detailed plans for a phased reopening of society, and now,
both the United States Senate and Democratic Speaker of the
California State Assembly calling their members back into session.

In the interim, a bipartisan taskforce has been convened — on
which we are all serving — to further explore ways in which
Congress can operate during this challenging time. While
differences remain, it has become clear through our initial
meetings that all members of our taskforce share several
fundamental beliefs.

First, the business of the People’s House is “essential work” that
must not be sidelined or ground to a halt.
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Second, there is intrinsic value in a Congress — a physical meeting
of people and ideas — that should be dutifully guarded.

And third, any changes to centuries-old rules and precedents of
the House should be done in a deliberate and bipartisan way.

As we enter this indeterminate period between outright mitigation
and a return to normalcy, everyone recognizes that our typical
ways of doing business will need to adjust. Simply put, Congress
will look and feel different.

However, we believe there is a pathway forward that enables the
House to fully perform its key functions without compromising
our shared values or sacrificing bedrock norms.

To that end, we offer four strategies that should form the basis of
any plan to reopen Congress and restore America’s voice. These
strategies are based on the advice of public health professionals, as
well as guidance from parliamentary experts with decades of
combined House experience.

We believe embracing this approach would achieve the necessary
balance between health and institutional concerns — and
hopefully build a more resilient and productive legislative branch
in the process.
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Strategy 1: Modify Existing Practices and Structures

The Rules Committee majority staff report on voting options
during the pandemic states: “By far the best option is to use the
existing House rules and current practices” (emphasis
original).

Already, Congress has demonstrated its ability to adapt and to do
so responsibly.

Earlier this month, the Rules Committee successfully convened an
in-person business meeting in accordance with health guidelines
developed by the Attending Physician and Sergeant at Arms.
Likewise, over 50 members participated in a hearing on COVID-19
response efforts hosted by the Committee on Small Business. And
this week, the Labor-HHS Appropriations Subcommittee will hold
an in-person hearing on the coronavirus pandemic.

Beyond committee business, nearly 400 members came to the
House Floor on April 23 in an orderly and physically distant
fashion to record their votes on two consecutive measures, a
process that Speaker Pelosi characterized as having been executed
“fabulously.”

Moving forward, we should expand these protocols to reduce
density and congestion in every facet of our work.
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House office buildings and individual office floor plans should be
assessed to provide new provisional occupancy levels — with an
eye towards possible reconfigurations to accommodate physical
distance.

Additionally, measures should be explored to engineer temporary
controls or barriers in locations where physical distance is difficult
to achieve, as is currently happening in grocery stores and other
places of public accommodation across America. For example,
plexiglass dividers could be installed in high trafficked areas, like
security checkpoints, or possibly in committee hearing rooms
along the dais to provide further separation between members.

Strategy 2: Employ a Phased Return with
Committees

Just as our states are employing a phased reopening approach,
Congress should do so as well — beginning with committees and
subcommittees as the engines of regular order.

Currently, the average total membership of a standing House
Committee is approximately 40 members, with average
subcommittee membership in the teens.

Each committee should present an outline to the Majority Leader
detailing their projected business meetings for the month ahead,
along with estimated attendance levels.
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Working backwards, this information could be used to generate a
staggered business calendar, with rotating use of larger committee
hearing rooms where necessary. Precedence should be given to
bipartisan COVID-19 response measures and other high-priority
legislative items, such as the National Defense Authorization Act,
Water Resources Development Act, and FY21 appropriations
measures.

By directing committees to focus on legislation that has bipartisan
and bicameral appeal, we can make the most of each member’s
time and effort, thereby making the House more productive.

This system would also ensure greater transparency and regular
order for all members — as opposed to centralized decision-
making by a select group of leadership and staff that reduces the
role of representative to merely voting “yea” or “nay” on pre-
drafted proposals.

At the start, we do not envision routine recorded votes occurring
in the House every day or perhaps even every session week.
Instead, our voting schedule should be reimagined in the near-
term, with postponement authority providing a structure to queue
up bills at the end of a week or work period.

Lastly, regular morning hour time should be restored so all
members have the opportunity give one- and five-minute speeches
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from the House Floor, an essential forum that has not been
available now for over a month.

Strategy 3: Deploy Technology in a “Crawl, Walk,
Run” Progression

The rules change proposal introduced by Chairman McGovern
would enable sweeping use of technology for every element of
committee business.

This is concerning for a variety of reasons — many of which are
catalogued in the Rules Committee majority staff report —
including untested assumptions that members have “reliable,
connected technology, knowledge of how to use that technology,
access to round-the-clock technical support, ...[and] secure
connectivity with the capacity to transmit potentially large
amounts of data,” just to name a few.

From a security standpoint, the House averages 1.6 billion
unauthorized scans, probes, and malicious attempted network
cyber-connections per month. Earlier this month, our colleagues
experienced this kind of incident firsthand with hackers
interrupting a House Oversight Committee video event multiple
times.

In our view, technology should only be deployed in a “crawl, walk,
run” progression. Before we rush to discard over 200 years of
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precedent, we should require that rigorous testing standards be
met, ample feedback be provided, and bipartisan rules of the road
be agreed upon and made public to truly safeguard minority
rights.

We believe “hybrid” hearings — an idea initially proposed by
Democrats on the taskforce — could serve as a useful proof-of-
concept to consider, similar to the model currently being used in
the United Kingdom to facilitate virtual question time in the
House of Commons.

For the purposes of these hybrid hearings, in-person quorum
requirements should remain in place (most committee rules
require only two members be present to hear testimony), with
allowances for committee and non-partisan support staff to guide
the proceedings and troubleshoot any technical problems. For the
reasons outlined above, virtual participation should not become
the default — but should instead be reserved for members in at-
risk categories or who are otherwise unable to travel to D.C.

Under this proposal, committees that regularly handle sensitive
and classified materials, including Intelligence and Ethics, would
still be required to meet in-person.

We cannot recommend using virtual platforms for committee
markups, given the mountain of unanswered questions regarding
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how more complex and involved procedural maneuvers would
work in a remote setting.

Strategy 4: Accelerate Active Risk Mitigation
Practices

Thanks to the efforts of the Attending Physician, in coordination
with the House Administration Committee, the fourth strategy has
already been set in motion.

Personal Protective Equipment (PPE) kits — including gloves,
facemasks, and alcohol-based hand sanitizers — have been
provided to each member office and committee, with additional
supplies available on-demand.

Hand sanitizing stations are now ubiquitous around the Capitol
campus — including on the House Floor — while enhanced

cleaning procedures have become the new standard, with areas
ripe for surface contamination having been limited or removed.

Staffing has been kept to a minimum through continued use of
teleworking procedures, while the Capitol remains open to only
members, required staff, and credentialed press.

Even so, these mitigation practices can be accelerated in several
key ways.
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Measured screening procedures should be considered, consisting
of either self-reported medical diagnostic assessments, at-home
temperature monitoring, touchless thermal temperature checks at
office entry points, or any combination thereof.

A uniform “return-to-work” policy — in accordance with existing
CDC guidelines — should be adopted for any staffer experiencing
signs of illness.

Finally, our ongoing and iterative testing regime should be scaled
as test availability increases nationwide. This plan should progress
to incorporate asymptomatic randomized testing, and eventually,
FDA authorized rapid antigen tests.

Conclusion

We fully appreciate the extraordinary nature of the challenge
before us. However, when it comes to fundamentally altering how
the House operates — in this case, potentially abandoning the
Capitol for the remainder of the 116th Congress under the
introduced Democratic proposal — every avenue should first be
explored that preserves enduring institutional rules while
prioritizing member health.
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As Chairman McGovern recently wrote, “decisions we make today
will influence the choices made in this chamber 100 years from

»

now.
We agree — and firmly believe it is our job as leaders of our
respective parties to ensure the most reasoned voices prevail on
this critical matter, not simply the loudest ones.

This pandemic has claimed too many lives and livelihoods already.
We must not allow the institution we are tasked with safeguarding
to be the next.

Written By:

Kevin McCarthy | House Republican Leader

Tom Cole | Ranking Republican, House Rules Committee

Rodney Davis | Ranking Republican, House Administration
Committee
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Mr. CoLE. Thank you very much, Mr. Chairman.

The four strategies we highlighted were as follows: First, modi-
fying existing practices and structures to utilize existing House
rules and current practices. Second, employing a phased return
with committees or, in other words, bringing back individual com-
mittees to work on essential and needed legislation in a safe, so-
cially distance format. Third, deploying technology in a crawl,
walk, run progression. And fourth, continuing to accelerate active
risk mitigation practices.

These four principles would allow Congress to safely begin to re-
turn to D.C. to continue our work. It would allow committees to
come back to conduct hearings and in-person markups, to draft
new legislation to combat this crisis, and provide relief for the
American people. It would have limited the risk of using unproven
technology that may or may not be secure from wrongdoers, such
as hackers and foreign governments. And it would have ensured
that Congress continues to meet as a Congress, literally a physical
meeting between delegates.

Above all else, Republicans believe that any change to the cen-
turies old rules of the House should only be done in a bipartisan
way that achieves consensus. We believe the proposal we outline
would achieve that goal.

Instead, this proposed rules package fundamentally changes two
key rules of the House. First, for the first time in history of the
Chamber, we are being asked to approve a system of proxy voting
for members on the House floor. That rules change also holds open
the possibility of moving forward with totally remote voting once
the chairperson of the House Administration Committee certifies
the technology for that use. Second, again, for the first time in our
history, we are being asked to approve a measure that would allow
committees to operate remotely and approve legislation remotely.

While I have no doubt that the majority’s intentions are good
when it comes to proposing these two changes, I believe they will
fundamentally alter the nature of the institution and not for the
better, and I cannot support them.

First and foremost, I am deeply concerned about the precedent
this sets for the institution. Even a temporary measure to deal
with the current crisis could be used to establish precedent for
something else down the line. And when it comes to the funda-
mental way the House does business face-to-face with members
building relationships and hashing out differences, I am very reluc-
tant to set a new precedent that erodes our normal practice.

Second, I have real concerns about whether or not any system of
remote voting or proxy voting is constitutional. The language of the
Constitution clearly contemplates members being physically
present in the chamber to conduct business. A move to any other
kind of procedure that involves members not being physically
present in the chamber to vote and to make a quorum will put the
legislation passed by those methods at risk of court challenges.

The legislation that we will likely pass by these methods in the
near term will probably be bills along the lines of the CARES Act,
bipartisan measures that deal with the coronavirus pandemic and
resulting economic distress. It does not make sense to me to put
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such important legislation at risk of a court challenge because we
failed to comply with constitutional requirements.

Third, I am not completely convinced that moving to a proxy vot-
ing system or remote voting system is necessary at this time. There
are other methods of operating that comply with our existing rules.
By far, the best option is to operate with bipartisan agreement and
unanimous consent, which would not require members to return to
Washington during this crisis if there are travel concerns.

In the event that is not possible, we have already proven our
ability to assemble and vote in person twice during this pandemic.
Tomorrow, we will do so for a third time.

I am personally deeply concerned about the proposed remote vot-
ing rules change, even if it is not imposed right away. The rules
change we are considering today will allow for remote voting to
take effect without an additional vote of the House and instead
only upon certification of technology by one member, Chairperson
Lofgren. This is ceding the authority of the Rules Committee and
it denies the entire House deliberation on the technology and a
vote on making such a consequential change. At the very least, I
think the entire House should have an opportunity to evaluate and
zote upon any remote voting system before such a change takes ef-
ect.

On the second piece of your resolution which will allow commit-
tees to operate remotely, I have similar concerns, but I am most
concerned about what it means for the institution. Our present
committee structure has meant that, for decades, the members of
the House meet together to discuss new pieces of legislation.
Though we may not agree with each other and sometimes may not
even particularly like one another, all present company excluded,
of course, the committee system has forced us as members of the
House of Representatives to sit down in a room and work together.
It has forced us to get to know one another, to learn from each oth-
er’s perspective, and sometimes learn that we have more in com-
mon with each other than we previously recognized. But if this
measure passes, that will no longer be the case.

No longer will members be required to sit together in a room. In-
stead, we will lose that fundamental piece of our institution’s char-
acter. I think that is a grave loss for us as members and for the
country.

I am also deeply concerned with how remote committee action
will actually work. With such an untested and unproven procedure,
there will undoubtedly be significant hiccups moving forward.

When markups happen, how will we ensure that chairs must rec-
ognize members for timely motions? How will we ensure that mi-
nority members will receive fair and equal time and fair and equal
opportunity for recognition? How sure are we that the technology
we intend to use is secure and protected from wrongdoers, whether
hackers or foreign nations?

Today’s rule is silent on these matters, leaving most of the spe-
cifics to be determined later by you, Mr. Chairman. We need to do
better.

I am disappointed that our bipartisan discussions on how to
make Congress work during this time of national emergency did
not result in consensus, although I would be the first to acknowl-
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edge we certainly made progress and it was certainly a sincere ef-
fort. But it is even more disappointing to understand how these
rule changes, in my opinion, will begin to erode the very fabric of
the House.

With that, Mr. Chairman, I thank you and yield back.

The CHAIRMAN. Well, I want to thank the gentleman for his com-
ments, and I want to also thank him for keeping his tone below a
high-spirited nature. So I appreciate that as well.

And I want to ask unanimous consent to submit into the record
a letter from Deborah Pearlstein, a constitutional law professor
from Cardozo School of Law. In her letter, which I strongly rec-
ommend to all my colleagues that they read in full, Professor
Pearlstein writes: I believe adopting procedures to allow for remote
voting under these extraordinary circumstances is not only lawful
but essential to the maintenance of our constitutional democracy.
The Constitution contains no specific requirement of physical pres-
ence for members to vote. What the Constitution does instead, as
the courts have repeatedly recognized, is leave it up to each House
of Congress to determine the rules of its proceedings. Indeed it is
just such constitutional flexibility that has enabled Congress to em-
brace the various informal solutions it has adopted over the years
to do business, including relying on members to give unanimous
consent to a vote, even if something less than an actual majority
of members is physically present on the House floor.

[The information follows:]
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April 16, 2020

Dear Chairman McGovern:

Thank you for your statement today recommending the implementation of temporary remote
voting procedures in Congress during this tragic pandemic. As a professor of constitutional law, and a
scholar who has written extensively on separation of powers issues in U.S. Government, I believe
adopting procedures to allow for remote voting under these extraordinary circumstances is not only
lawful, but essential to the maintenance of our constitutional democracy. Recognizing that specific
procedures for remote voting may still be in development, the analysis offered here focuses foremost on
the broad scope of Congress’ constitutional authority to regulate its voting procedures.

As with much else in the Constitution, the description the text provides of how Congress is to
fulfill its legislative “duties™ once members have been elected is relatively brief. Article I, Section 5
provides that there must be “a Quorum to do business,” which the Constitution defines as constituting
simply “a Majority” of each House. The same Section likewise specifies that each House must keep a
“Journal of its Proceedings,” which must be published “from time to time,” and which may, if a
sufficient number of members desire, reflect how every member voted “on any question.” The
Constitution adds that neither House can adjourn for more than three days, or move the session to some
other place, without the consent of the other House — a provision designed to prevent a single House
from thwarting all congressional action by simply absenting themselves indefinitely.

There can be little question that the Framers imagined the legislature would do its work while
assembled in some physical location. In 1787 when the Constitution was drafted, they could scarcely
have imagined any other functional way of proceeding. Various other constitutional provisions thus
refer to Congress as “meeting” (Art. I, Sec. 4) or “assembling” (Art. I, Sec. 3), and one even provides a
mechanism by which members can compel “the Attendance of absent Members,” (Art. 1, Sec. 5)
meaning presumably those members not otherwise present where Congress is meeting. Of course, none
of the clauses in which those terms appear address how Congress casts or counts its votes. Indeed,
neither the document itself nor any Supreme Court decision defines what counts as “attendance” or
“assembling,” much less how such “attendance” may be taken, or such “assemblage” may be
accomplished. The Constitution equally contains no specific requirement of physical presence for
Members to vote. What the Constitution does instead — as the courts have repeatedly recognized —is
leave it up to each House of Congress to “determine the Rules of its Proceedings.” (Art. I, Sec. 5) As
the Supreme Court explained in United States v. Ballin, 144 U.S. 1 (1892), so long as thereis a
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“reasonable relation between the mode or method of proceeding established by the rule and the result
which is sought to be attained,” the content of those rules are “beyond the challenge of any other body or
tribunal.”

Indeed, it is just such constitutional flexibility that has enabled Congress to embrace the various
informal solutions it has adopted over the years to “do business,” including relying on members to give
“unanimous consent” to a vote even if something less than an actual majority of members is physically
present on the House floor. But while such well settled procedures are surely constitutional, they may
not always function to advance the system of majority rule the Constitution so plainly contemplates. As
we recently saw when Congress enacted a substantial stimulus bill just last month, it is possible for one
House member, acting alone, to single-handedly defeat the manifest preference of the bipartisan
majority by insisting upon an actual demonstration that a majority of members were “present” (a term
contained in House Rules, not in the Constitution itself). This forced House leaders to make a choice the
Constitution cannot be understood to compel — between surrendering the will of the majority to the
demands of a single man, or insisting, as they did, that Members jeopardize their safety (and thus their
ability to effectively represent their constituents going forward) by defying lawful public health
restrictions to travel and meet in Washington, D.C.

It is precisely in order to avoid such absurd results that Congress has embraced a variety of
measures throughout its history to adjust to developing technologies and changing demands. Thus, for
example, current House Rules provide that in the event the existing electronic voting system is
“inoperable,” the Speaker may direct the vote to be conducted through alternative methods, including
through the use of “tellers” designated by the Speaker to “record the names of the Members voting on
each side of the question.”" The teller system was an innovation put in place before the current
electronic system was available, one among key reforms designed to strengthen Congress’ ability to
maintain a public record of Members’ votes.? The particular challenge of ensuring that Congress could
continue to operate during the outbreak of infectious disease was indeed the subject of one of Congress’s
first efforts to provide for alternative rules of operation. Following Congress’ return after the yellow
fever epidemic that devastated the then-capital of Philadelphia in the summer of 1793, Congress adopted
a law providing that in circumstances when “the prevalence of contagious sickness” made it “be
hazardous to the lives or health of the members to meet at the seat of Government,” the President could
“convene Congress at such other place as he may judge proper.”® If Congress can delegate to the
President the power to move congressional operations entirely, surely it can reserve for itself the lesser
power to make whatever far more modest amendment to process is required to ensure Congress is able
to vote in the same, extraordinary circumstances.

Finally, the temporary remote voting procedures as you have sketched them thus far appear to
bear an entirely “reasonable relation” to the goal you aim to achieve, namely, ensuring that Congress
preserves the ability to vote in a way that maintains the institution’s representative character, protects the
transparency of its operations, and fairly and accurately refiects the will of the American people. By
keeping remote voting procedures tied as closely as possible to the existing system, the proposed
approach protects Members’ ability to participate in votes regardless of geographic location, technical

' Rules of the House of Representatives, 116th Congress, Jan. 11, 2019, Rule XX(4)(a).

% See Matjorie Hunter, First Recorded Teller Vote Is Taken in the House, N.Y. TIMES, p. 21, Mar. 4, 1971,
https:/fwww.nytimes.com/1971/03/04/archives/first-recorded-teller-vote-is-taken-in-the-house.htmi,

3 Actof Apr. 3, 1794, ¢. 17, 1 Stat. 353, codified at 2 U.S.C. §27.
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knowledge or means; minimizes the risk of foreign or other unlawful interference in the vote; and
maximizes Congress’s ability to fairly reflect the will of the majority of the people even during the
present crisis. The proposed approach contains essential safeguards to ensure that Members’
preferences are fully and accurately recorded; as you emphasized in your recent statement, Members
designated to submit voting cards on behalf of other elected Representatives may only act pursuant to
the direct, express instruction of the elected Representative, retaining no discretion in carrying out the
ministerial function they play in the modified voting process. As ever, Members remain subject to all
the disciplinary powers the House possesses to ensure the appropriate exercise of their duties.

In short, with limited reforms that maximize Members’ ability to represent the wishes of their
constituents, while minimizing disruption and confusion in House operations, Congress can succeed in
preserving the essential constitutional function of the legislative branch even amidst an unprecedented
pandemic. Itis a critically important initiative in these extraordinary times.

As ever, I thank you for your efforts, and for the opportunity to share my views.

Sincerely,

Deborah N. Pearlstein
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And finally, the temporary remote voting procedures bear an en-
tirely reasonable relation to the goal you aim to achieve, namely
ensuring that Congress preserves the ability to vote in a way that
maintains the institution’s representative character, protects the
transparency of its operations, and fairly and accurately reflects
the will of the American people.

And I just also want to say, again, that a lot has changed since
the first Congress. None of us arrived by horse and buggy today,
and the story of the people’s House is the story of change and adap-
tation to meet the needs of the times. And as I said, the House
used to conduct every vote by roll call. Today, the House uses elec-
tronic voting cards and a computer tallies the votes. The process
of unanimous consent, that is, allowing bills to pass with just two
members in the chamber, was developed in response to the Spanish
flu pandemic, despite the Constitution requiring a majority of
members to conduct business.

In both the House and the Senate, you see, to this day, we have
created and disbanded committees to fit the needs of our Nation.
We have changed how to count a quorum. We have changed how
to vote—how we vote, and we are here today, once again, to meet
the challenges that we face.

And so anyway, I point that out because I think we need to put
this in perspective. And I want to say, I want to agree with my
ranking member, I do not want to change the character of this in-
stitution. I don’t like the idea that we have to be here today to even
talk about this. I do value our in-person interaction and I don’t
want to go down a slippery slope. And I think we all need to be
clear on that. But I do think we find ourselves in an extraordinary
moment.

I yield to the gentleman.

Mr. CoLE Thank you very much, Mr. Chairman. Thank you for
your kind remarks.

And I just would ask unanimous consent to place into the record
an article by distinguished congressional scholar Mark Strand, en-
titled, “Voting Present By Proxy is an Constitutional Oxymoron.”

The CHAIRMAN All right. Without objection.

[The information follows:]
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Voting Present by Proxy is an Unconstitutional Oxymoron
The Constitution leaves a great deal of leeway to the House and Senate for establishing their
own rules of procedure. But one provision is absolutely clear: n both chambers, a quorum is

required to do business. And a quorum is defined as a majoritiy of its members.

Article 1, section 5, of the U.S. Constitution states:

a Majority of each shall constitute a Quorum to do Business; but a
smaller Number may adjourn from day to day, and may be
authorized to compel the Attendance of absent Members, in such
Manner, and under such Penalties as each House may provide.

If a physical presence were not necessary, it would be unnecessary to “compel the Attendance
of absent Members.” Although proxy voting was possible at the time of the Constitutional
Convention, the participants spent long days waiting for their colleagues to arrive to conduct
business in person. Being physically present does make for an inefficient system, but that's
what the Founders intended — they did not intend to make it easy to reach consensus and
govern. The constitutional provision for the quorum was designed to protect the public.

Quorums are not self-enforcing. So a quorum is assumed unless it questioned by a Member.
That is why the House carries on non-controversial business even when it is evident that only a
few Members are on the Floor. To conduct business such as voting, however, a quorum can be
demanded by any Member through a point of order. Once demanded, the House cannot
conduct any business — even a request to withdraw the call to quorum — until a quorum is
attained. This protects the minority party. Once a party tries to take action beyond what has
been agreed to by consensus, the other side can quickly shut that down by raising an objection
to the lack of quorum. If a quorum cannot be achieved, under the Constitution, the only
business allowed is a motion to adjourn.

This raises a question of whether the House can change its rules of procedures to allow proxy
votes to count towards a quorum. Besides the oxymoronic notion that a member could vote
“present by proxy,” the House’s precedents argue against it.

Proxy voting has never been allowed or even considered on the House Floor. But proxy voting
has, from time to time, been allowed in Committees. Even though it has been banned since
1995, the House has established precedents for how proxy voting was treated in prior
Congresses.

While Members who were absent could give their proxy to another Member on the Committee,
allowing their votes to be counted, Deschler’s Precedents shows that the “no measure is to be
reported from any committee unless a majority of the committee was actually present when
the measure was ordered reported.” This echoes Cannon’s Precedents, a previous compilation
of the precedents, which states:
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Recognition of voting proxies by standing committees is a matter
to be respectively determined by each committee for itself, but
proxies may not be counted to make a quorum.

In other words, when allowed, Committees could count proxy votes, but they first had to have a
majority of actual people attending or none of the votes would count.

1t might be possible for the House to change the rules to allow proxy voting, but only after
attaining a physical quorum. The one thing it cannot do under the Constitution and under the
House’s own precedents is to allow those proxies to count toward a physical quorum. So it
might be possible that, consistent with the Constitution, some proxy voting might be allowed if
there is a physical majority present for a vote.

House Rules Committee Chairman McGovern has stated his view that Members who vote by
proxy must give specific instructions on how their votes would be recorded, and those
instructions should be printed in the Congressional Record. If done this way, where most
Members were present, and only a few were unable to make it to Washington, it would be
similar to a traditional courtesy of “pairing votes.” In the not-so-distant past, “vote pairing”
would occur when a Member who was voting opposite of the absent Member withheld their
vote and announced a pair with the absent member, thus offsetting each other’s vote. In
today’s highly polarized Congress, such courtesies are rare, which might indicate the need for
an updated system.

The one thing that Congress cannot allow is the idea of conducting controversial business with
only a small number of Members present. It is understandable why the House Democratic
leadership wants to put this rule in place since we are in the midst of a pandemic. At the same
time, political leaders cannot simply ignore constitutional requirements or proper
parliamentary forms to resolve the issues. Congress is, by definition, the gathering of people
together to solve issues. This cannot — and should not — be done remotely.

Observers of Congress agree that one of the primary causes of divisive partisan polarization is
that Members no longer form relationships and friendships. Back when Members met five days
a week instead of three, they moved their families to Washington DC. Their kids went to school
together, and their spouses formed friendships with other spouses. It’s human nature to be
much more civil to someone whose spouse is friends with yours or whose kid is on your kid’s
soccer team.

Most importantly, legislators need to legislate. There is a give and take created by
amendments and debates that require direct human interaction. Too little of that goes on now
~ how much worse will it be if members are just “emailing it in?” Today, leaders from the House
and Senate negotiate with the President, and the other 533 legislators vote on their agreement.
That’s not legislating.
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Proxy voting might be more efficient than waiting for everyone to physically get to Washington
DC. But efficiency was not a goal of the founding fathers. They wanted the people’s
representatives to get together and work out compromise and consensus. Isolated Members
voting from remote locations will further harm civility and undermine Congress’ already
weakening place in the Constitution’s balance of power.
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Mr. CoLE. Thank you very much, Mr. Chairman.

The CHAIRMAN. For our first panel, I am happy to welcome the
distinguished majority leader, Mr. Hoyer, and the ranking member
of the House Administration Committee, Mr. Davis, both who are
on the bipartisan task force to talk about these issues. I am de-
lighted that both of you are here. We will begin with the distin-
guished majority leader.

STATEMENT OF THE HON. STENY H. HOYER, A REPRESENTA-
TIVE IN CONGRESS FROM THE STATE OF MARYLAND

Mr. HovEr. Thank you very much, Mr. Chairman. Thank you,
Mr. Cole, members of this committee.

I want to thank Rodney Davis and Tom Cole and my friend
Kevin McCarthy. We sat together the first time with one of our
members participating virtually. Zoe Lofgren was in California.
And we met virtually the other two times that we met. I think we
had open, substantive, thoughtful discussions, and I thank all of
the participants in that.

We did not reach consensus. I think the two letters that were
just introduced apparently reflect the basic difference of opinion
that voting virtually is somehow inconsistent with the Constitu-
tion. I do not believe that is the case.

But let me start, Mr. Chairman, with a quote. The dogmas of the
quiet past are inadequate to the stormy presence. The occasion is
piled high with difficulty and we must rise with the occasion. As
our case is new, so we must think anew and act anew. We must
disenthrall ourselves and then we shall save our country. Abraham
Lincoln, December 1, 1862.

I have served in this body starting May 19 for 40 years, and will
be in my 41st year. Never have I experienced an environment that
exists today. Nor do I believe that anybody alive in America has
experienced such circumstances. And so as our case is new, we
must act and think anew, as Abraham Lincoln said. The constitu-
tional Framers expressly intended for the House to be closest to the
American people and be their chief representative in government.

I, Speaker Pelosi, Leader McCarthy, and Leader McConnell all
believe there is no substitute for meeting together, personally, indi-
vidually, collectively, in committee, in the House of Representa-
tives. However, if that is not possible, either because planes won’t
fly because there has been an attack on the satellite and the air
traffic control system is down or because of a natural disaster that
destroys much of the country or because of a national security at-
tack as we had on 9/11, but on 9/11 we did not shut down America.
We were not precluded from meetings. As a matter of fact, we came
together that night and stood on the steps of the Senate and sang
God Bless America.

But we have voluntarily shut down the country in many respects
because health experts say it is essential to defeat this virus. And
so we are meeting in an unnatural way in a very large committee
room for a relatively small committee separated by at least 6 feet.
We are doing that to accommodate the crisis that confronts us.

The Framers established this House in the very first article of
the Constitution and gave it the power to legislate and conduct
oversight of the executive branch. Never are those responsibilities
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more critical than during times of crisis. We are now in such a cri-
sis with COVID-19 infections still surging across the country and
its economic impacts having led to more than 33 million Americans
being unemployed.

We need to be about the people’s business. The American people
need their Representatives to be able to perform the full measure
of their duties under our Constitution, which included committees
holding hearings and markups and members debating and voting
on the floor. Because of social and physical distancing measures
currently in place to save lives and prevent the spread of COVID-
19, it is unsafe for members to travel back and forth to Washington
from their districts and risk exposing potentially thousands of peo-
ple while in transit.

It is also unsafe to require thousands of House staff and Capitol
Hill employees to commute to work while infections have not even
reached their peak in the Washington metropolitan area. That is
why we must—must—adopt the kind of virtual practices author-
ized by this resolution.

As the chairman pointed out at the beginning, of course the
Founders did not contemplate the technology that is now available
to us, which allows us to meet virtually, to see one another, to hear
one another, to respond to one another virtually. Not in the same
room but in the same box that we call an iPad or a computer or
some other device that allows us to communicate in real time, es-
sentially, in person virtually.

These include video and teleconference technologies currently
used safely and effectively by millions of Americans, including the
Senate and the Supreme Court. Ironically, you saw yesterday a vir-
tual hearing held by the United States Senate. The chairman was
not present. The witnesses were not present; Dr. Fauci, in par-
ticular. Rand Paul was in the room. Somewhat like a hybrid hear-
ing that was discussed by the minority leader.

We provided for that in this rule. Including the Supreme Court
of the United States, only nine people, who are conducting hearings
and arguments virtually. The Supreme Court of the United States,
the final word of what the law is in America. So that this is not
a radical idea, this is not an idea that undermines the Constitution
in any way or the character of this body.

The character of this body is the individual members elected, and
the only way you can get here, by their constituents. And what
their constituents want is not necessarily that they are in this
chair or that chair. What they want them is to raise their voice,
to protect their interest, to reflect their views.

And we live in an age where that can be done virtually without
exposing others to risk or without exposing the members to risk or
the press to risk or the witnesses to risk. That is what happened
in the United States Senate yesterday and that is what the Su-
preme Court of the United States is trying to preclude. A new and
radical change for the Supreme Court of the United States, in one
sense. In another sense, exactly the same thing they do, they hear
arguments, they ask questions, and they decide. Nothing radical
about that. It 1s simply the medium rather than a horse, a car.
Rather than a horse, a plane. Rather than a horse, a train, to get
to the objective.
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This resolution, as has been pointed out, would authorize com-
mittees to markup legislation remotely so we can prepare bills.
That is what our duty is. We can hold hearings. We can do over-
sight. We can question witnesses on behalf of the 750,000 that each
of us represents, give or take.

For those members who cannot safely return to Washington at
this time, it allows proxy voting. Now, some of you have heard my
comments. I think that is one way to do it and I think there are
other ways to do it, and this rule provides to look at that. And I
will tell you, as long as I am majority leader, we will do that in
discussion, because we were—I think we had six people of goodwill
in the room trying to figure out how do we do this.

For those members who cannot get here, we will do their proxy
voting, a first step that authorizes the House to begin working on
a remote voting system. Such a system would only be used during
emergencies like this one. Let me stress that. In the 40 years 1
have been here, there is not an instance where I think this would
be justified, until now. And we see it in the White House where the
COVID virus came in. We are not fundamentally changing the way
the House works. Let me be clear. We are not changing. There is
no advantage to Democrats, no disadvantage to Republicans by
using virtual technology. None. Zero. Zip.

All the rules that apply for the minority protections apply, and
they should. This is not about getting advantage; this is about al-
lowing the people’s House and the people’s Representatives in com-
mittee to work and work productively. What H. Res. 965 does is en-
able the House to meet this moment and do its job in full while
we do our part to help prevent the spread of COVID-19, and en-
sure the safety of those who serve and work here on Capitol Hill.

While I was disappointed that we were unable to reach a bipar-
tisan agreement on adopting virtual tools for the House, it was not
for lack of trying on the part of Democrats and Republicans. And
I want you to know, Mr. Chairman, the time when it was obvious
we could not reach agreement, I called Mr. McCarthy and we had
a very civil, quiet conversation. I said to him, Kevin, we cannot
reach agreement. A, I don’t believe, frankly, Kevin, what you are
asking for for concurrence you would give to Nancy Pelosi if she
were the minority leader. I want you to think about that, whether
you would have given Nancy Pelosi the ability to veto your ability
to act. I want you to honestly think about that.

So we could not agree on that, but it is not because we did not
want to reach agreement. I wish Republicans would have joined us
in this effort, and I hope they will join us on the floor in voting for
this resolution, if it is included in the rule, as I think it will be.

So in closing, Mr. Chairman, I have a list of about eight or nine
things that Mr. Cole and the staff and other Republicans sug-
gested. There were good suggestions and you have included them
in this rule. That was the right thing to do. This should not be
about partisanships. This should be about, do we want this institu-
tion to have the capacity to meet at times of crisis?

Frankly, we didn’t get there after 9/11. This ought to be impetus
for us to get there, and we ought to all be committed that we would
only use it in extraordinary circumstances. I don’t believe there has
been such a circumstance in the United States of America since
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1918. Over 100 years ago. This may be once-in-a-century experi-
ence for our country. Let’s pray that it doesn’t happen again. But
let us also pray that when it does, as Abraham Lincoln said, we
will think anew and act anew so that we can do our job.

Thank you, Mr. Chairman.

The CHAIRMAN. Thank you very much.

Mr. Davis.

STATEMENT OF THE HON. RODNEY DAVIS, A REPRESENTA-
TIVE IN CONGRESS FROM THE STATE OF ILLINOIS

Mr. DAviS of Illinois. Thank you, Mr. Chair, and thank you to
Ranking Member Cole for allowing me to testify. It is always great
to be here with my good friend, majority leader, Mr. Hoyer, and the
rest of my colleagues on this committee.

This is an unprecedented proposal and it is going to fundamen-
tally change the way that the House of Representatives can craft,
consider, and vote on legislation. The processes that led to this
hearing is unacceptable to me.

After a previous failed attempt to bring similar rules change
package to the floor last month, we, on our side, were hopeful and
optimistic, just like Leader Hoyer was, that the work of a bipar-
tisan task force to get the House back to work would result in a
genuine willingness toward bipartisan agreement. We Republicans
on that task force offered a realistic framework and a plan to make
responsible, measured, thorough reforms to get the entire House
working again to perform our essential functions on behalf of the
American people who elected us to represent them.

And thank you for including some of our suggestions in that pro-
posal. As Leader Hoyer mentioned, there were others that we put
forth in this framework and our suggestions. I would argue, Mr.
Leader, we wouldn’t have to offer Speaker Pelosi or minority leader
Pelosi, in your example, concurrence because we wouldn’t bring
this proposal to the House. We would do it much differently. Our
plan was dismissed out of hand by the Democratic majority with
no alternative. It was not until yesterday, yesterday morning, with
the release of H.R. 965—House Res. 965 that we saw any sem-
blance of a plan, and in no way was it a product of bipartisanship
or greater member input.

This resolution would dramatically overhaul the committee proc-
ess, which is fundamental to producing legislation to now only
allow for minimal input and consultation with the minority party.

Let’s call it what it is. We are talking about a Member of Con-
gress giving their voting privilege to someone else. There is legiti-
mate constitutional uncertainty with what is being proposed, and
it could call into question the validity of any legislation that proxy
voting is used for.

I am sure that many of our peers are reviewing the proposed
rules changes with the idea in mind that desperate times call for
desperate measures. It is important to note that this is not the first
time Congress has had to work through national emergencies, be
it the civil war, Spanish flu pandemic, the two world wars, and
after September 11th, this body continued to operate.

In fact, after 9/11, there was an exhaustive effort for years that
would make sure that the House rules had a mechanism that
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would allow the House to continue to function during catastrophic
times. That effort took 3 years to implement. And I would like to
remind members that as we sit here and contemplate changing
200-plus years of voting and committee precedent, we already have
a product of those 3 years of bipartisan work.

We have rule XX, clause 5, which the Speaker could exercise and
was crafted to allow the House to operate when impacted by a nat-
ural disaster, attack, contagion, or similar calamity rendering the
Representatives incapable of attending the proceedings of the
House. The changes to House floor and committee processes being
proposed in this resolution are heavily dependent on the Clerk of
the House’s, the House Recording Studio’s, and the House Informa-
tion Resources’ ability to execute and support these dramatic proc-
ess changes.

I have confidence in the Clerk, CAO, and the professionals on
their teams. However, it is unfair to them and puts the institution
at risk by not first listening to them, mitigating risks, and testing
the process extensively. These steps have been skipped.

To that point, I submit today a letter for the record to you, Mr.
Chair, outlining important technical questions and concerns that
must be addressed before the official virtual proceedings are con-
ducted. I ask unanimous consent.

The CHAIRMAN. Without objection.

[The information follows:]
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Washington, D.C. 20515

May 14; 2020

Chairmain MeGovern,

H.Res. 965 as drafted gives significant authority to you as the Chairman of the House Rules.
Committee to publish guidance on how remote committee proceedings will be conducted. There
are many technical and procedural issues that need 1o be considered. As such, I submit to you the:
following questions and points of consideration in altering the House Rules to allow for virtual
proceedings, including commitiee hearings, markups. and depositions. In working to ensure the
House upholds its institutional health and adheres to the centuries of precedent upon which its
authority and legitimacy rests, we fear that too rapid of action to adopt virtual proceedings will
result i frrecoverable, unintended consequences, We do believe that the House nieeds to returm 1o
business as soon as possible; the work of the House is essential not only to-the legislative branch
but to-American democracy. However, we do not take such actions lightly and fully expect all
aspects of any slerent of committee changes to be not only thoroughly developed but vetted and
tested. As such, in addressing these points of concern we offer our services-and partnership in
working together to craft solutions to return the House to.service, whether virtually or in person,
to the American People, as soon as possible.

Below you will find listed our questions and points of concern that have yet been considéred o
addressed regarding the House’s adoption of virfual proceedings.

HYBRID HEARINGS

Technological Requirements

ks

Question 11 Will the House require & virtual platform and supporting applications to be
FEDRAMP compliant? If'so, what will the process be and who will the authority be for
vetting and approving the platforms and applications to instill confidence among
Members that cybersecurity concerns have been addressed?

Question 2: An essential aspect of in-person hearings is a Member’s ability to view the
reactions and actions of histher fellow Members on the dais. Additionally, and justas
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essertial to a hearing, are the participants’ ability to see who is *present’ at any given
time. Virtual proceedings are capable of providing a substitute for these abilities by
employing a-multi-thumbnail viewing panel of all panelists af a hearing, commonly
referred to as a ‘brady-bunch’ view. Is the House going to ensure that this viewing
capability is a required function of all official committee business to ensure Member
attendance, recognition, and interaction?

Question 3: Precise timing capabilities are essential for both fairness and record keeping,
Thus far, no virtual platforms offer a built=in official timing application for use during
commitiee proceedings. Whatever function is adopted to overcome this shortfall must be
standardized across committees to ensure Member confidence and familiarity, as well as
to ensure adequate recordkeeping by stenographers.

Question 4; Will the House require all committee proceedings to be livestrearned?
Livestreaming hearings to the public is an essential element to maintain an open and
transparent democracy. Prior to COVID-19, all House hearings that did not contain
confidential information were open to the public to attend and were streamed on C-
SPAN, To protect the integrity of virtual proceedings and to-ensure that the House does
not-take steps backward in its commitment to public accessibility, all official committee
business, including markups, must be livestreamed. To account for-any security breaches
orerrors, a 15 second delay may be considered to protect House Members and sensitive
information.

Question 5: Will a back-channel messaging application be adopted as a standard across
‘the House virtnal platform? As Members and staff are familiar with, off-the-record,.
constant, and reliable communication during & hearing is essential to support a Member.
Virtual hearings infroduce difficulties in achieving the same easily accessible
communication and-as a result Members, personal staff, and committes staff must be
equipped with standardized messaging tools to overcome this challenge. These tools will
be expected to foster easy communication from Member to Member, personal staff to
Aember, committee staff to Member, committee staff to pérsonal staff, personal staff to
personal siaff, and vice versa. Whether the tools be an application of the virtual platform
or provided through an additional program, they nust be off-the-record, ensure privacy,
and ensure that the content of messages is erased after the conclusion of the interaction,

Question 6: Will the Houge expand committee staffing and resources to allow committees
to hire dedicated IT persotinel to-assist Members in real-time during proceedings?
Similarly, will the House require that all official proceedings have an IT staffer promoted
as & participant on the dais to immediately address all IT issues to ensure that all
Members ‘present” are able to participate? We deem 1t essential that Members receive
immediate attention upon experiencing technical difficulties fo ensure that their
participation in the hearing or markup is not negatively affected in any way.

Question 7: Will the House offer a standardized, comprehensive fraining course and
further advancement resources for Members to ensure they gain familiarity and achieve
proficiency in the virtual platform and messaging applications? If'so, what supporting
office will be in charge of creating and distributing this training? Will the fraihing be
deemed ‘mandatory,” similar to cybersecurity and workplace rights trainings? The
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training course and additional resource materials should be developed in a nonpartisan
way.

Question 8; Will the House work closely with the Office of the Clerk-and the
Government Printing Office to ensure that all official proceedings are conducted using a
platform off of which an accurate transcript can be transcribed and that all materials
provided will be done so in keeping with the current practices for producing official
documents?

Question 9: Has the House closely partnered with the Chief Administrative Officer to
ensure that the CAO’s support IT services are sufficient to address all Members™ needs?
Similarly, has the House coordinated with the CAO regarding virtual platform readiness
and on-hand resources needed to certify that multiple official proceedings can take place
at the simultaneously?

Question 10: Will the House ensire that alt Members are equipped with highspeed
internet hotspots and WIFI to ensure no barriers to participation?

Procedural Reguirements

Question 11: Will the House make it clear that virtual proceedings are only to be used in
cases of extreme and extraordinary circumstances, and that if enacted will sunset upon a
set deadiine? The changes that the House is considering regarding its adoption of remote
techiclogy is not simply & change in rules, but rather a drastic change in the very nature
of the House. The change should not be adopted as a new normal, nor a5 & new option for
remote work that is on the table from here on out when the House faces a crisis. For over
230 years, the House has faced challenges, crisis, pandemics, and hotrors. Never once has
it shrunk in its duty to govern. We'strongly encourage the House to uphold this integral
aspect of the institution’s legitimacy.

Question 12 Will the House respect individual Members™ wishes to conduct business in-
person? Should a member feel uncomfortable with the technology or oppose the House’s
adoption of virtual proceedings, will the House ensure that Members retain the ability to
‘attend” all official proceedings in person?

Question 13 Will the House respect and adherence to current committee riles requiring a
set quorurn of Members to be *present’? Quorum requirements of committees must still
be adhered to-and the House must leave it up fo commiittees to alter their rules as they see
fit to define whether or not virtual attendees should be counted toward an official
quorum. Should virtual “atfendance” be accepted to count toward a quorum, commitiees
must enact requirements 1o ensure an adequate number of Members of the minority are
present to conduct a bipartisan hearing.

Question 14: Should the House adopt a standardized platform on which to conduct virtual
hearings, Member deliberation is an essential function that must not ouly be
technologically supported but adjusted for in & way by which Members feel empowered
and equipped. Dialogue and input from Members are vital to the committes process, as is
livestreaming deliberations to the public to ensure an open and transparent committee
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process. As a result, Member decorum and respect should be emphasized to the highest
degree, the power'to mute a participant should be reserved solely for unintended audio
putposes; and recordings of proceedings should only be held from release due to
nefarious intervention by a third party.

Question 15: Press-access is vital fo ensure transparency. How will the House substitute
press access that was available in-person within the virtual platform? One
recommendation is o reserve at least 10 percent of “seats” available on the hedring
platform for members of the press. Both the raajority and minority should be allowed to
invite at least two members of the press in advance of the virtual proceedings.

Question 16: Similar to Question 3, adequate commitiee timing is essential for the
procedural legitimacy of a hearing. Bchoing the earlier sentiments expressed in Question
3, wereasgert that-a standardized timing tool be adopted by the House and made familiar
to Members to ensure fairness, deliberation, and legitimacy of official virtual heatings.

Question 17: All Members reserve the right to submit docurdents for the record at any
time throughout an official committee hearing, as-well as during markups. The House has
yet to assess a virtual platform that allows for the sharing of documents between
participants (other than a share-sereen mode, which does not fulfill the needs of Members
to have full acoess to the document being discussed). How will the House address
document sharing in a secure way that ensure access o the documient in real time by all
Members on the dais, personal staff, and commitiee staff?

VIRTUAL MARKUPS
Technological Regquirements

Question 187 A Member's ability to vote and the récord of that vote are essenitial
functions o eusure the legitimacy and transparency of the comrittes markup process,
Will tbe House issue procedures to ensure the validity of markup votes performed
? How will such votes be confirmed and/or doubly authorized by the Member?
How canrthe cybersecurity of these votes be reliable? What safeguards can the House put
in place o ensure confidence in the virtual markup process? In House Resolution 756, the
Clerieis directed to-develop an online data base of all votes taken at the committee level,
eginning with the 116™ Congress., Will all virtual committee votes be included in this
data base?

Question 19: The visualization of realtime markup language will drastically improve
Member communication, understanding, and deliberation as committees work to adopt
the markup process 1o a virtual platform. What steps are the House taking to-adopt
applications or programs to assist with the virtual markup process? How can these fools
be used fo increase transparency of the markup process (1.e.: use of standardized
legislative format; all bills machine readable and text searchable.)?

Note: The questions and points expressed above in Questions 1-10similarly apply to
vittnal markup proceedings. Although we donot re-list those questions and points here,



34

we do consider them as essential topics to be considered and addressed should the House
adopt virtual mark-ups.

Procedural Requirements

Question 20: Similar to Qusstion 18, how will House uphold the standatds of legitimacy
and transparency of vbice votes during virtual committes markups? To ensure
accountability, security, and confidence we recommend that the House strongly consider
regulation tequiring all virtual markup voice votes to-oceur in a format where all
Members are visible on screen and that each Member confirms his/her vote (aye ornay)
by typing it in the chat function to be visible by all Members, the Chair, and the Clerk:

Question 21 Similarto Question 17, Members™ ability 1o submit arnendments for
consideration at the last minute is not only an essential element of a markup, but also a
very common one. How will the House ensure that Members retain this power and that
Members have a secure, efficient way of submitting last minute amendments for
consideration and for the record? Although screen sharing is one option, it does not fulfill
the need of other Members, committee staff, and the clerk gaining full accessto the
docurment to review and retain for records.

Question 22¢ Will the House institute strict guidance on when rémote miarkups ate
acceptable and/or considered legitimate? As expressed in Question 11, the changes that
the House is considering regarding its adoption of remote technology is not simply a
change in rules, but rather a-drastic change in the very nature of the House. Any changes
to the committee markup process to adopt it to-a virtual platform should not be adopted as
anew normal, noras a new option for remote work that is onthe table from here on out
when the House faces a crisis. We strongly encourage the House to uphold this integral
aspect of the institution”s legitimacy.

Note: The gquestions and points expressed above in Questions 11-17 similarly apply to
virtual magkup proceedings. Although we do not re-list those questions and points here,
we do consider them as-essential topics to be considered and addressed should the House
adopt virtual mark-ups and wish to-adhere to House procedural precedent,

VIRTUAL DEPOSITIONS

Ty
SLUNE

logleal Reguirements

Question 23: In alignment with what has been deseribed in Question 4, Will the House
require all virtual committee depositions to be livestreamed? Livestreaming depositions
to the public is essential in maintaining transparency and accountability: It should be
required that all. depositions, not otherwise classified, be viewable to the public similarto
the recommended action for Hvestreamed committee hearings and markups. A 15-second
delay may be considered to protect House Members and information, and account for
external threats.

Question 24 As expressed-in Question 1, will all House depositions be conducted on a
platform that is FEDRAMP compliant? If so, will only one virtual platform be assessed
and approved as a deposition platform?
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Note: The questions and points expressed above in Questions 1-10 similarly apply toa
virtual deposition. Although we do not re-list those questions and points here, we do
consider them as essential fopics to be considered and addressed should the House adopt
virtual depositions.and wish to adhere to House procedural precedent.

Procedural Requirements

Question 25: Prior to COVID-19, depositions conducted in person introduced challenges
in Member attendance and attentiveness, often due to both the political nature and length
of the proceedings. Should depositions be adapted. to a virtual platform, the challenges
could beraccentuated: In order to protect Member authority and prevent depositions from
becoming staff led, will the House consider a requirement establishing a minimum of
Membeér participation? For example, ina virtual deposition, should Members be required
to ask three quarters of all questions on ¢amera, live, on a platform that allows fora
multi-thumbnail view of all Membeérs on the “dais”?

Question 26: Should staff be allowed to ask questions during ‘a deposition, will the House
require all participating staff to be visible on camerato verify their identity?

Question 27: Transparéncy and pressacéessibility are essential to depositions. What rules
will the House establish regarding the livestreaming of depositions?

Sircerely,

Rodngy Davis
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Mr. DAvis of Illinois. The House is on the receiving end of 1.6
billion unauthorized scams, probes, and malicious attempted net-
work connections per month. After broadcasting to the world our
intention to allow members to delegate their votes via email and
moving committee activity to virtual platforms, I would expect that
number to increase. I want to be clear. I am not opposed to explor-
ing, and Leader Hoyer and everyone on the task force can tell you,
I and the others are not opposed to exploring commonsense reforms
to the way the House operates.

In fact, you will find no bigger advocate in Congress for making
improvements. That is why I asked to serve on the House Adminis-
tration Committee. That is why I have invested countless hours
working on the Select Committee on Modernization, to try and
move the ball forward. It is also why I was excited to work on
crafting this bipartisan emergency response proposal on the bipar-
tisan task force. Disappointed, as you know, but for weeks we have
put forward roadmaps in solutions to open the House in a way that
prioritizes member and staff safety, as well as institutional legit-
imacy, but they were dismissed out of hand.

I ask you, Mr. Chairman, based on your comments earlier, what
has changed since just a few short weeks ago when the Committee
on Rules released a report on March 23 that could be viewed as the
antithesis of what is being put forth today. I agree with each of the
statements that you made and I believe that they hold no less
weight on May 14 than they did only 7 weeks ago on March 23.

In closing, I want to encourage all of us to take a step back and
admire our institution for its strength, agility, and the ability to be
closest to the very people we represent, even during difficult times.
I also want to remind us how fragile it is. Our rules are easy to
change. A break in precedent can unravel generations of institu-
tional reforms and institutional norms. Former member Bob Walk-
er, who served for 20 years in this chamber and was one of the
chief architects in the institutional reforms implemented after the
1994 election, recently issued the warning to me that precedent
creates process.

What we are considering today and the process through which it
has been drafted is being considered is unprecedented. We are not
here debating rule changes. We are here debating what kind of in-
stitution we want to be and the example we want to set for the
American people and the rest of the world.

If we approve H. Res. 965, we are creating a new precedent that
will forever change the House processes, threaten legitimacy of
members’ votes, and open a Pandora’s box of unnecessary constitu-
tional risks. Tragically, this time should have been an era of bipar-
tisanship, like it was previous few times we have come together
just in the last few weeks. Instead, we are debating a member
management proposal for folks who have a fundamental view of the
role and responsibilities of Congress that is much different than
mine and many of us have ever envisioned.

Thank you, Mr. Chair. And I yield back.

The CHAIRMAN. Thank you very much.

And I would simply say, again, that I regret that we couldn’t
come together on this, but we are looking at the current moment
very differently. And, again, we saw your proposal that was re-
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leased to the press that we read about—we first found out about
it that way, but it doesn’t address the challenges that we face right
now.

This is the Rules Committee, right? We are one of the smallest
committees in Congress and here we are taking up the entire Ways
and Means committee room, which is one of the biggest committee
rooms in Congress. What do you do with the Transportation Com-
mittee and the Appropriations Committee, which, you know, are
significantly larger? Some have suggested that maybe they can
meet in the auditorium or maybe on the House floor, one at a time.
We have a huge amount of work to do.

In addition to responding to this crisis and trying to figure out
how to get the economy back on its feet again, we have must-pass
bills that we need to get done, the defense authorization bill, appro-
priations bills. I mean—and the fact that we cannot function, our
committee process just literally can’t function the way it should if
we are going to follow CDC guidelines, that is problematic. So what
do we do? We don’t meet? We don’t address certain issues that
need to be addressed, number one.

Number two, look, I don’t think some of my friends on the Re-
publican side believe as we do that the situation right now is such
that some members cannot come back. There are transportation
challenges. Some members represent districts that are hot spots.
And then there is the whole issue that we could be asymptomatic
carriers of the disease and we are coming back here and mingling
with our staff, Capitol Police, the people who maintain this cam-
pus. I mean, all those issues need to be considered.

And at the end of our process, the two suggestions that the dis-
tinguished minority leader put forward was, one, that he wanted
concurrence on whether or not we could implement a process of op-
erating remotely. And so I said, okay, well, would you give us—
would you concur? And his response was no.

So all that we are talking about here, by the way, which is a re-
sponse to not just Democratic members, Mr. Davis, it is also in re-
sponse to Republican members who have reached out to us, you
know, that somehow we need to figure out a way to deal and to
operate during pandemics. But basically, what the minority leader
wanted was the ability to veto something and he would use that
veto to make sure we don’t proceed forward.

And then his alternative, which I think incorporates some of the
things that are in the press release that you guys released, was
that we should operate like the White House and we all should get
tested. We all should move to the front of the line. We are all spe-
cial enough that even though our constituents can’t get tests—peo-
ple who work in hospitals, first responders, people who are working
in food pantries and homeless shelters, who, quite frankly, should
be tested—that Congress all come back and every time we come
into session we will get tested.

I don’t know what the reaction would be in the minority leader’s
district, but in my district, people think that is tone deaf and think
its wrong. We are not super special, and we shouldnt move to the
front of the line. And so that was the long and short of it.

And, again, I don’t take this lightly at all. I wish we were not
having this discussion. I wish we were meeting as usual and we
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were able to fight with each other as usual and be able to have
high-spirited conversations as usual and be able to move bills for-
ward as usual, but we just can’t. Now, I hope that that is short-
lived. I hope that this ends really quickly. Maybe it will end so
quickly that we don’t even have to utilize any of this, but then if
you listen to the head of the CDC and you listen to other medical
experts, they are warning about the fall. And so what happens if
things get worse? I mean, much worse than they are right now.
What do we do? Conduct business in the same fashion that we al-
ways conduct business? Ignore the advice of medical experts?

And I appreciate this issue of precedence. I mean, believe me, we
have talked to constitutional experts, I have talked to people who
have studied the institution. I am very reluctant to make changes
that I don’t think are totally warranted. But the gentleman re-
ferred to the change that was implemented after 9/11 when the Re-
publicans were in charge of the House. And in 2005, you changed
the rules for a provisional quorum which would allow in the ex-
treme two members to constitute a quorum.

Now, the Constitution defines a quorum as the majority of the
membership, but under the rules change that was done back then,
I mean, you literally could have two members constitute a quorum.
I don’t think that is constitutional, but nonetheless, that was the
plan that was put forward. And yeah, it may have taken a long
tilme to put forward, but I don’t really think it was a very good
plan.

And the issue right now for all of us is that this discussion is not
about what ifs. What if we had a pandemic? What if this hap-
pened? We are living it right now. And we all hope and pray that
it is winding down and that it will stay wound down. But if we are
wrong and this comes back and we are not prepared, then shame
on us, because we have a lot to do.

And, by the way, we have come together in a bipartisan way on
a number of packages that have become law in which we have lit-
erally appropriated, the House in a bipartisan way, the Senate in
a bipartisan way, has appropriated trillions of dollars to help re-
spond to this health crisis and to help try to protect our economy.

We need to do oversight. We need to make sure the money is
being spent the way we want it to be spent. I mean, that is one
of our jobs. And if committees cannot meet because of this pan-
demic, where they have to wait their turn, you know, because we
don’t have rooms big enough here for people to meet and follow
CDC guidelines, that is a dereliction of our duty. So, I appreciate
all your concerns.

And let me just—I want to ask unanimous consent to submit to
the record a letter from Erwin Chemerinsky, the renowned con-
stitutional expert and dean of the Berkeley School of Law, dis-
cussing the view that the remote voting process we are considering
today would be constitutional. And in his letter, the dean states:
The Constitution bestows on each House of Congress broad discre-
tion to determine the rules of its own proceedings. This authority
is expansive and would include the ability to adopt a rule to permit
proxy voting. Nothing in the Constitution specifies otherwise.
Moreover, if this were challenged in court, it is very likely that the
case would be dismissed as a political question. The Supreme Court
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has ruled that challenges to the internal operation of Congress are
not justiciable in the Federal courts. Indeed, I have written the
court often, quote, has held that congressional judgments per-
taining to its internal governance should not be reviewed by the
Federal judiciary.

[The information follows:]
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ERWIN CHEMERINSKY
BerkdeYLBW Dean and fesse H. Choper
UNIVERSITY OF CALIFORNIA Distinguished Professor of Law

University of California, Berkeley
School of Law

215 Boalt Halt

Berkeley, CA 94720-7200

Tel 510.642.6483
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echemerinsky@law.berkeley.edu
www faw berkeley.edu

May 13, 2020

Chairman McGovern and Ranking Member Cole
House Rules Committee

United States House of Representatives

H-312, The Capitol

Washington DC 20515

Dear Chairman McGovern and Ranking Member Cole,

1 have been asked for my view as to whether the House of Representatives could constitutionally
adopt a rule to permit remote voting by proxy. As explained below, I believe that this would be
constitutional and it is very unlikely that any court would invalidate such a rule, especially in
light of the current public health emergency.

My understanding is that the system of remote voting by proxy that is being considered would
have some key features:

« Low-tech remote voting process through proxy voting

« Some number of Members would be present on the Floor for debate and in-Chamber
voting

o Proxy would be used to establish a quorum and to register the yeas/nays

o The proxy holder would be another Member of the House

o The proxy holder would have NO discretion on the vote. Instead, the proxy holder would
be required (through the rule and accompanying regulations) to cast the vote in
accordance with the specific and exact instruction from the Member.

The Constitution bestows on each House of Congress broad discretion to determine the rules for
its own proceedings. Article I, section 5 of the Constitution says: “Each House may determine
the Rules of its proceedings.” This authority is expansive and would include the ability to adopt
a rule to permit proxy voting. Nothing in the Constitution specifies otherwise.

Moreover, if this were challenged in court, it is very likely that the case would be dismissed as a
political question. The Supreme Court has ruled that challenges to the internal operation of
Congress are not justiciable in the federal courts. See Field v. Clark, 143 U.S. 649 (1892).
Indeed, I have written, the Court often “has held that congressional judgments pertaining to its
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internal governance should not be reviewed by the federal judiciary.” Erwin Chemerinsky,
Constitutional Law; Principles and Policies §2.8.5 (6" ed. 2019).

Especially in the context of the current public health emergency, it is highly unlikely that any
court would review and invalidate the procedures adopted by the House of Representatives that
would allow it to conduct its business without endangering the health of its members and its
staff. Every branch of government is devising new procedures to accomplish this. The Supreme
Court, for example, will conduct oral arguments by telephone for the first time in its history. 1
am sure that the rules will ensure that the votes cast by proxy are accurate and carefully recorded.

I hope that this is helpful. Please do not hesitate to let me know if I can be of further assistance.
Sincerely,
s/

Erwin Chemerinsky
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And T also ask unanimous consent to submit to the record a May
5 opinion piece published in the Hill from Sai Prakash, a constitu-
tional law professor from the University of Virginia and former
clerk to the Supreme Court Justice Antonin Scalia. In his piece,
Professor Prakash said, I quote: The more general point is that if
legislators are monitoring proceedings in Congress online and can
vote remotely, they are in attendance and can be present for
quorums. What is good for the President and the Supreme Court
must be good for Congress.

And I ask that his letter be part of the record.

I would yield to the gentleman from Oklahoma.

[The information follows:]
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One virtue of a virtual Congress
The Hill

Saikrishna Prakash

May 5, 2020

The need for social distancing has led to new demands for distant voting. With the
coronavirus in the air, Congress is awash with proposals to allow senators and
representatives to cast votes away from the chamber floors on Capitol Hill. It is
true that desperate times call for desperate measures, but however extreme this
reform may seem, remote voting would indeed be allowed under the Constitution.
This new practice could also lead to the reform of one regrettable habit of the
legislative branch.

The Framers likely assumed that members of the chambers would gather in a
single room in order to conduct business. References to “assemble” and
“attendance” in the Constitution suggest as much. Congress could easily satisfy
this narrow reading of these terms if each chamber met in cavernous spaces. For
instance, the Senate could meet in the baseball stadium where the Washington
Nationals play, while the House could gather on the football field where the
Washington Redskins play. Then legislators could easily sit several feet apart as
they work.

But the chambers need not be so constrained. Laws can have meaning and serve
purposes without being tied to the technology of a particular era. For instance,
modern presidents have signed legislation by autopen, even though this technology
is somewhat new. The justification for this is that so long as the president makes a
decision about whether to approve a bill, the mechanics of putting pen to
parchment are irrelevant. The same holds true for the Supreme Court. The justices
have reached decisions by phone, sometimes hundreds of miles away from
Washington. Six justices are necessary to conduct business, and they have
concluded that voting by phone on important matters satisfies that requirement.

Congress could do something similar. The Framers perhaps demanded no more
than for legislators to debate and collectively reach decisions in real time. The
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internet permits that live discussion and passing laws, either by voice vote or by
roll call. With the advent of technology, one chamber can “assemble” virtually on
Zoom, while legislators can also attend meetings in Google. A chamber can sit to
conduct business online.

The more general point is that if legislators are monitoring proceedings in
Congress online and can vote remotely, they are in “attendance™ and can be present
for quorums., What is good for the president and the Supreme Court must be good
for Congress. There are positives and negatives of remote voting, so here are two
potential disadvantages.

First, Congress will no longer have the excuse of being unable to conduct business
when members go back to their constituencies. What was once a part time
assembly may become a full time legislature, where leaders call votes during such
inconvenient times for members. Many people do wish that Congress would return
to its roots as a part time institution. To quote Will Rogers, “This country has come
to feel the same when Congress is in session as when the baby gets hold of a
hammer.”

Second, though legislators do not have to pay attention to floor debates even when
they are physically present, one might suppose that they will get more distracted if
they have two browsers open, one trained on the proceedings in Congress and one
centered on Sunday Night Football. A debate on a motion to recommit would
suffer compared to a drive down the field in the final minute of the fourth quarter.

But there would be one positive that overwhelms these drawbacks. Last week, six
members exercised the collective authority of the Senate and passed the $484
billion appropriation. Though the Constitution declares that a majority of each
chamber would be a quorum to do business, the Senate had nothing like a quorum
for this vote. Under current practices, however, both chambers assume a quorum,
an assumption that can be overcome only if some legislators will call for it.

That assumption is almost as mistaken as supposing that lobbyists exist to further
the public good. The Constitution decrees that the chambers can pass a bill only if
there is a quorum. Members cannot just avert their gaze from this violation of the
Constitution. The minimum mandate for passing legislation is not waivable. To
pass legislation in a chamber, the presence of at least a majority of the voting
members is required.
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With a move to virtual sessions, Congress could cut the embarrassment of a
handful of legislators passing legislation. If bills are uncontroversial, the chambers
can meet online, and the majority in each can pass them. All in all, the move to
remote voting could generate a salutary reform and also eliminate at least one
excrescence of the Constitution.

HitH

Link: https://thehill. com/opinion/judiciary/496147-one-virtue-of-a-
virtual-congress
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Mr. CoLE. Thank you very much, Mr. Chairman. And I want to
thank you and your opening remarks, for the tone, the tenor you
set. Appreciate it. Very much same thing with our two witnesses
here that I have had the great pleasure of working with on the ad
hoc committee that the Speaker appointed. And I agree very much
with what the majority leader had to say. It was a good exercise
and one that there was good give and take. We didn’t get as far
as we would like, but there were certainly some areas of agree-
ment, and I think it was taken seriously by everybody.

Mr. Leader, my first question is to you. I see two changes that
Republicans requested as part of our task force negotiations, the
prohibition on closed or executive sessions and a limitation on the
number of proxies for any other members, but I don’t see other
changes that are in there. Could you tell us when and how those
would be incorporated?

Mr. HOoYER. Committees are required to use software platforms
that the chief administrative officer recommends, which is, I think,
a suggestion that you made. Actually, I think Mr. Davis made.
Committees will not be allowed to hold closed executive sessions.
As you know, if you are going into closed executive session, you
have to recess and you proceed only with present members, not vir-
tually present, but present.

Committees have the option to hold hybrid hearings, which was
one of the first suggestions that Mr. McCarthy made. Committees
are required to hold two virtual hearings to allow members to test
the software. That was, I think, something that was sort of agreed
to, but you were concerned about—not you personally, but on your
side, was it going to work? So that is one thing we think that was
a good suggestion and we have tried to incorporate.

Twenty-four hours’ notice before any final passage votes during
this period to give members time to secure proxies if they haven’t
designated one yet. I am not sure that was specifically a Repub-
lican proposal, but—chairs are required to be cognizant of time
zones so some chair doesn’t schedule a 9 o’clock meeting and dis-
advantage the people who are on the West Coast. They would have
to come in the day before—well, if they are not coming, then vir-
tual. That was a suggestion that was made.

Committees are required to provide a list of individuals with
participatory access to the virtual hearing platform to the ranking
member 24 hours prior to the hearing to the extent practical. And
lastly, the Rules Committee will issue uniform regulations on en-
forcing decorum in a virtual setting.

Where we disagreed, we think, was—and I think you expressed
it at the beginning and the two constitutional scholars differed sub-
stantively. And I think, frankly, that is where we have a sub-
stantive difference, because I believe that being virtually present
and being present is essentially the same thing in the constitu-
tional consequences of that presence. Because I can vote aye here
and I can vote aye a thousand miles away, and it has the same rep-
resentation of my constituents. It is just—it is transmitted in a dif-
ferent way. It was somewhat controversial when we went from
standing on the floor and saying aye or nay, which is a very dra-
matic kind of presentation, to the electronic voting.
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Now, one thing that happened to the electronic voting, since I
have been here, I don’t know whether any of you experienced, the
electronic voting machine broke down and so we had to go back to
the aye/nay. And it took a long time. And the next day, the ma-
chine was fixed and we went back to that.

When we, frankly, went to television, it was—members were
nervous about that. It was a real change and, you know, is it going
to change the character of the House? Are we going to speak
longer? Are we going to take just political positions as opposed to
substantive positions? So they were substantive changes.

Where I think we disagree, and I want to say this strongly and
I think my reputation on your side of the aisle is I try to be fair
to both sides. I do not believe this changes in any way the rights
of the minority, nor do I believe it in any way enhances the rights
of the majority. I think it is an even playing field on both sides,
no rules change.

Let me give you a rules change that your side made, not in this
body, and both sides made this change because they were frus-
trated. Mr. Reid initially made a change that wouldn’t take 60
votes to approve judges. However, those judges were not the final
say. Mr. McConnell changed the rule and the Republicans which
substantially disadvantaged the Democrats and a bipartisan choice
of Supreme Court Justices because could be made on a partisan
level 51 votes. That was a very substantive change. It was made.
And it did, in fact, change the influence and the ability of the mi-
nority, in this case, a 47 vote minority, to impact the outcome.

This House change, though, Mr. Cole, and I have great respect
for you, as you know, and we have a great relationship and we both
served on the Appropriations Committee, so we have a lot in com-
mon. And I really think you are a very thoughtful voice on your
side of the aisle and in the Congress. I don’t think this changes
your rights and privileges at all. And if it does, I will be the first
to say, no, we have to make sure it does not, either in cross-exam-
ining witnesses, calling witnesses, voting. You are going to have
the same number of votes—now some people may be absent, but
some people are absent when you are physically present, as you
have now.

This is not intent—what this is intended to do solely is to assure
that the Congress is not sidelined because of an event that neither
one of us are responsible for. There is no fault here. It is a cir-
cumstance we confront, and this is an attempt to confront it so that
Congress is not sidelined.

Now, let me point out that we have come here, as you pointed
out, three times. And we have come here because we need to do
the people’s business, and we are going to do the people’s business
and we are going to do the people’s business tomorrow. Some of us
will agree that it is a good way or some of us are going to say, no,
that is not the way we ought to go. That is the process. We will
come here, but why when we have the technology that allows us
to do it virtually do we put lives at risk. Not only here, you are
going to go back to Oklahoma at some point in time and you are
going to deal with the folks in Oklahoma and you are going to come
from a hot spot. Now, hopefully, you will not have anything to
transmit, but we know that that is possible. And if we have the
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ability to do something virtually which does not in any way deni-
grate our democracy, our institution, or the rights of the minority
party or enhance the rights of the majority party, why don’t we do
it? And that is why I am a proponent of this use of technology.

Mr. CoLE. Thank you, Mr. Majority Leader.

Let me make two points quickly in response. Number one, a lot
of the measures you mentioned that are incorporated are not actu-
ally in the resolution. I assume they will come in the guidance, and
I certainly trust my chairman to that, but I wanted to get that on
the record. But many of those points aren’t in the resolution yet.
Hopefully they will be in the guidance. We haven’t seen that.

The CHAIRMAN. If the gentleman will yield?

Mr. COLE. I certainly yield to the chairman.

The CHAIRMAN. I pledge to the gentleman that we will have that
guidance available to him before this comes to the floor. We will
certainly consult with him before we submit it. Obviously, the only
thing that probably would not be in the guidance is, you know,
what future technologies might exist that might be applicable to
dealing with a situation like this. But a lot of the stuff that the
gentleman has referred to will be taken care of. But we will have
a consultation.

Mr. CoLE. I appreciate that.

Mr. Majority Leader.

Mr. HOYER. Let me say something. On our side of the aisle,
sometimes we are frustrated with your chairman and we get frus-
trated when your chairman says, no, that is not fair, we told him
we would get this, that, and the other. And we say, come on, Jim,
we got to get this done. No, we have to be fair. So you have got
a chairman of the committee who on our side is perceived as lean-
ing over backwards to make sure that he and his committee is per-
ceived as fair.

And I want you to know, Mr. Cole, as we go through adopting
this technology and using this technology if, in fact, we get there,
as the chairman said, I want to assure you, I will be the first one,
I want to hear from you this is not fair to Republicans to say, well,
let’s make it fair.

Mr. CoLE. And I say this facetiously, obviously, but there is an-
other thing we agree on. We both chair the Danish—co-chair the
Danish Caucus and we both occasionally get frustrated with Chair-
man McGovern. So there is bipartisanship right there.

The CHAIRMAN. I like frustration.

Mr. CoLE. You like frustration, yes, sir.

Let me make another point, if I may, and I appreciate very much
what you said, Mr. Chairman. I look forward to working collec-
tively with you. And I don’t have any doubt, Mr. Leader, about
your concern about trying to be fair here and trying to not dis-
advantage anybody either individually or in a partisan sense. I ac-
cept that without reservation.

Just so you know and so I am clear, my bigger concerns are
about the nature of the institution itself. I know you share many
of those concerns, so I didn’t want you to have the impression that
I thought you were trying to tilt the table one way or the other to
your advantage. I don’t. I just worry very much about the way this
place works. I worry very much about members being in bubbles
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back in their own districts where they basically talk to people just
like them. A lot of people only talk to people with different political
opinions when they are here and they sort of have to because the
person has a vote and has a say. I think that is a good thing about
the institution, and I think they also develop a lot of personal rela-
tionships that sort of provide the manner and bipartisanship, some-
times regional alliances, things like that which I think are very
hard to do remotely. I know you share those concerns. But just so
you know that is what I would consider.

Now, next question, if I may, the resolution before us today al-
lows for the use of remote voting upon the certification of Chair-
woman Lofgren. This was something we really never talked about
in our meetings. It was brought up before the task force, and I am,
frankly, a little surprised to see it here. Could you explain why you
felt the need to include this? And then I would ask you to follow
up, because I do think, as I suggested in my opening remarks, this
is a lot of power in one person’s hands. I don’t think that is the
intent. And, again, I have a lot of trust for the member in question,
a lot of respect for, but have you considered or would you consider,
once she comes to a decision, maybe opening up and having the
whole House have a look at that so that we didn’t move forward
technologically really on the basis of just one person, that there are
other sets of eyes on it if you will?

Mr. HOYER. Let me say that I know that the Speaker—and she
indicated that, when Mr. McCarthy said, I may be open to proxies
but not now, and she withdrew the proposal at the last time we
met. She set up a task force to discuss it.

Now, to your specific question, I think that is in largely at my
instance. And the reason it is in is because I think there are better
ways to have a direct conversation with that camera. Me, not some-
body I—not Rodney Davis, who I give my proxy to.

And, by the way, as we know, proxies are used regularly in the
United States Senate today. We no longer use them in the House.
I think that was a good decision that the Republicans made.

When 1 first came here, the chairman of my committee—I was
on two committees—sometimes had 10 or 12 or 15 proxies in his
pocket that were undesignated. This proxy is a very specific, you
vote “aye” on this, “nay” on this. And it is clearly the person’s opin-
ion. It is not the chairman or somebody else using a large number
of proxies.

The limit, as you know, was your side’s concern. We shared that
view. You couldn’t go too low, because you might have to have
somebody with a lot of proxies under those circumstances.

But I assure you that any change that we make we will do with
discussion, serious and fair consideration. And I think we all have
to have a sense that the technology works.

For instance, let me give you my example, which—I wrote an ar-
ticle as well, as you know, and you probably read it, where I said
my first initial recommendation to the chairman was, “Let’s use
FaceTime.” Because you put the camera up, you see my face, and
you see me say “aye” or “nay.” It is not somebody else. It is not
an instruction I gave to somebody. I do it.

I happen to think that, personally, is preferable. But I think
what the Rules Committee has suggested is an interim step, which
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is now being used in the United States Senate by committees, and
that I think will reflect—because they have carefully written it so
you have to have specific instructions. The person has to announce
first, “I am casting my vote for Tom Cole.” Then they cast their
vote for Tom Cole. And it is as if Tom Cole were present, because
it is going to be listed, you voted “aye” or “nay.”

So the answer to your question is—I certainly, I think, can speak
for the Speaker that we intend to make any of these changes—and
I know this is the chairman’s view as well—after discussion and
careful and thoughtful and bipartisan discussion for the institu-
tion—not for either party, but for the institution.

Mr. CoLE. Thank you very much, Mr. Leader.

If I can, I will go to Mr. Davis.

In the task force that we were all on, we had a roundtable dis-
cussion with the Office of the Clerk and the Parliamentarian about
the broader issue of remote voting. In those conversations, the
Clerk consistently highlighted the need to be able to certify a
proxy’s validity. Has your committee had any conversations with
the Clerk’s Office on exactly how they would do that?

Mr. DAvVIs of Illinois. Not that I am aware of.

Mr. CoLE. Okay. So we are sort of moving forward without an
agzelzed-upon system of how we would actually verify the proxy.

SO

Mr. DAvVIS of Illinois. That is——

Mr. CoLE. Excuse me. Go ahead.

Mr. DAvis of Illinois. And that is why in my opening remarks I
mentioned I think we need to take into consideration the profes-
sional House staff who are going to be tasked with implementing
these new plans and proposals.

And one other thing I would like to mention is, I think there is
a big difference between proxy voting and remote voting and re-
mote hearings. And kind of equating them all together is some-
thing that I don’t think we should do in this institution. I think
they all have very different rules and aspects and potential prob-
lems that can be played in the House.

Mr. CoLE. Well, I know my friend, the chairman’s intention here
is to make sure that proxies are very narrowly used, and I com-
mend him for that. I think it is the right thing to do.

Do you have any suggestions that would, you know, make sure
that that proxy was actually cast by who was intended, used in the
manner in which it was intended?

Because, again, I appreciate the sentiment that the majority ex-
pressed here, that they want to really narrowly curtail this so we
don’t have what we had at the committee level that my friend, the
Leader, referred to in the past—that is, people literally casting
votes without any consultation with the Member whose vote that
actually is.

Mr. Davis of Illinois. Well, I have a problem with the proxy proc-
ess as a whole because of the process being corrupted under 40—
you know, we were almost 40 years of one-party rule in the House.

And, frankly, after speaking to former Members, like Bob Walk-
er, who helped institute the reforms that got rid of the proxy proc-
ess at the committee level, you know, he even joked about how the
former chairs, now ranking members, laughed because the new Re-
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publican chairs took away their own power. And it was a process
that they could not believe that the new majority would give up.
But I think it was the right thing to do.

And, as Mr. Walker said, you know, this is a new precedent. And
while I appreciate the work of Chairman McGovern and Leader
Hoyer and Chairperson Lofgren in trying to limit this proxy proc-
ess, I think it is a process that has been shown in this institution
to have been corrupted in the past. And it may be years from
now—it may not be this Congress, it may not be next Congress, but
it could be three, four, Congresses later, and we go back to that
same corrupted process. And I don’t think it is our job to allow this
to move forward when we know it has been abused in the past.

The CHAIRMAN. Mr. Cole, could you

Mr. CoLE. Yeah.

The CHAIRMAN. Would you mind yielding for a second?

Mr. CoLE. I would certainly yield to the chairman.

The CHAIRMAN. So, I mean, there is the proxy voting of the past,
which we would all agree was not a good standard, and I think the
Republican majority, when they got rid of it, did the right thing.
Because the way it worked back then was that the chair would
have a bunch of proxies in his or her pocket and vote however the
chair saw fit without consulting with the Member.

That is not the way this should work. And that is not what we
are talking about is.

What we are talking about is that, if you want to give me your
proxy, you have to indicate in writing how you want me to vote on
every single vote. And then it will be announced publicly, how you
voted, on the House floor. And if Jim McGovern had Rodney
Davis’s proxy and I voted, you know, contrary to the way you want-
ed to, it would be announced. And there would be a period of time,
if I somehow abused my power, for it to be corrected.

So the reason we suggested this is because it is the approach
that I think, you know, is the—let’s put it, it is a low-tech approach
that can’t be screwed around with, that can be transparent, that
the Member’s vote could be cast the way he or she wanted it to be.

The problem with FaceTime and some other stuff right now is we
have all been on calls where people freeze, you can’t get through.
You know, the technology out there may be such that we can actu-
ally go in a direction that Mr. Hoyer wants us to go. That is fine.
But, you know, we need to test these things. We need to make sure
that we are moving in a way that makes sense and that is fool-
proof, as foolproof as anything can be.

So to compare what we are trying to do to the old days, that is
just not accurate in any way, shape, or form. And the idea that
somehow the process could be corrupted—the safeguards that are
being built into this, you know, unless a Member is not paying at-
tention, it just can’t happen. So I just reject that comparison to the
old days, because that is not what it is.

And the gentleman knows that. We have talked about this time
and time again. And I think we want to have a process with integ-
rity, a process where there could be as few errors as possible in
bringing this forward. And, again, as we learn more, there may be
better ways to do it.
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And, again, my hope is—by the way, we have also had multiple
conversations with the Clerk, our staff has. I think we feel con-
fident that this process can move forward.

So if there are better ways to do it, you know, this resolution
says, let’s look at it. But, in the meantime, let’'s—you know, the
idea of just dragging this out forever and ever and ever in the mid-
dle of a pandemic doesn’t make a lot of sense.

I thank the gentleman for his indulgence. I yield back.

Mr. CoLE. It is certainly my privilege, Mr. Chairman.

Although I will say again that, if you actually look at the resolu-
tion, it is pretty specific about assigning; it is not very specific
about voting. And so that is an area that I—again, I don’t doubt
my friend’s intent. I think that is an area that we need to look at
very carefully.

Mr. DAVIS of Illinois. Mr. Cole, would——

Mr. COLE. Yes, certainly.

Mr. DAviS of Illinois [continuing]. You yield so I can respond
to

Mr. COLE. Yes, I would certainly yield to you, my friend.

Mr. DAvis of Illinois. Look, I appreciate the work that was put
together in a bipartisan way on our task force. I am glad you incor-
porated some of our suggestions. I don’t see them as much as con-
cessions as I see them as commonsense reforms that should have
been in anyone’s proposal.

The proxy process being instituted in the midst of a pandemic or
whenever has a potential to be abused once again. And I worry less
about—Mr. Chair, with all due respect, I worry less about the proc-
ess being corrupted once the vote is in the hands of your proxy and
more so, how did that proxy get to that person in the first place?
What are the discussions before that proxy is offered? Why is that
person even offering that proxy? And could that process be abused?
And you and I both know, Mr. Chair, it could be.

But there is a big difference between proxy voting and remote
voting and also remote hearings. And our plan that Mr. Cole sub-
mitted for the record laid out, I believe, a very commonsense ap-
proach that gets us to a point where Congress can work, just like
essential workers are working throughout this country every day.

My wife is a nurse. She gets up, she goes to work at a facility
that is treating COVID patients in the building right next to where
her office is. She is in and out of that building. She doesn’t quar-
antine herself when she gets home every night. She comes home
knowing she followed the proper protocol and the guidelines to
make sure that she mitigated the risk of her picking up the virus.

We have shown here that we can adapt in a very bipartisan way
to do that. And we offered the opportunity to implement hearings—
remote hearings, hybrid hearings. Let’s test it. As you said, Mr.
Chair, let’s test the process.

But let’s not kid ourselves. What you are proposing today does
leave the minority out. It gives unprecedented power to you, as the
chair of this committee, when determining how and when a—to de-
termine all regulations for all House remote proceedings. It comes
directly from you. It doesn’t say you have to consult with the rank-
ing member of your committee. You, solely, have the authority to
do this, Mr. Chair.
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And that takes away our ability, as minority Members—and,
frankly, any rank-and-file Member on either party does not have
the authority to work with you. This is something that you will be
in charge of, adapting committee proceedings to a virtual platform.
And it will be the largest change to the House processes and prece-
1(’llentdin modern history. I think we do deserve our voices to be

eard.

It also gives unprecedented power to just the chairperson of
House Administration. It doesn’t say she has to consult with me,
the ranking member, when determining what type of technology to
choose and implement before putting forth remote voting on the
House floor.

Remote voting is much different than proxy voting. That allows
somebody to sit at home and cast a vote. And, yes, there is tech-
nology, Mr. Chair, that could allow that to happen, but, in the end,
why do we have one person, in the majority party, determining
what technology to use?

The CHAIRMAN. Well

Mr. Davis of Illinois. We don’t have—hey, let me finish real
quick, and I will yield back.

But think about this. In modern congressional history, we have
had majorities switch a lot more often than 40 years up until 1994
and 1995. Now, when this switches, if I am the chair of House Ad-
ministration, do I then unilaterally get to change the process that
Wa% selected unilaterally by your majority on a remote voting proc-
ess?

You can consult, but——

The CHAIRMAN. You just said—you just said

Mr. DAvVIS of Illinois [continuing]. You don’t give us——

The CHAIRMAN. You just said that the

Mr. DAvIS of Illinois. But there is nothing that forces you to con-
sult or concur.

The CHAIRMAN. Excuse me. You just said that the chair of the
House Administration Committee is not required to consult with
you. Go to page 11 of the bill.

It says here: “The Chair of the Committee on House Administra-
tion, in consultation with the Ranking Minority Member, shall
study the feasibility of using technology to conduct remote voting
in the House, and shall provide certification in the House upon a
determination that operable and secure technology exists to con-
duct remote voting in the House.”

So what you just stated was incorrect. It is in the resolution.

Mr. Davis of Illinois. Well, I certainly hope—I certainly hope
that

The CHAIRMAN. And I personally——

Mr. Davis of Illinois. I certainly hope that consulting, Mr. Chair,
is taken into consideration a lot more so than the consultation that
we provided in a very bipartisan and public way on our task force
was taken into consideration.

And I think you need to be very careful about this process. There
needs to be stricter procedures for minority rights. Consultation.
Consultation. Yes, I may have misspoke on consultation, but I
would certainly like to have written, in this rule and in this pack-
age, a much more precise process of how this technology is chosen.
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The chair does not have to listen to any consultation or any ad-
vice—and you know that—based upon what is written there.

So I would expect much more precision, to see the biggest change
to House procedures in my congressional career. And that spans
not just the 7%2 years that I have served here but also 16 other
years working for another Member of this institution.

Mr. CoLE. Mr. Chairman, I think I would reclaim my time, but
I would grant you any time you might want to respond.

The CHAIRMAN. Well, I appreciate—I just—again, I mean, read
the resolution.

And, again, you know, I appreciated the efforts that were made
by both sides on the task force. But, again, I will point out, what
my friends were asking for, at the end of the day, was to give the
minority leader veto power over our ability to implement these
temporary procedures. And the minority leader, when I asked him
would he concur and allow us to move forward during this pan-
demic, said, no, he wouldn’t. So he would have vetoed that.

So I appreciate that.

And, again, I don’t question the gentleman’s motives. And, again,
I respect the gentleman from Oklahoma. And believe me, we will
consult. And our staffs work very well together. We don’t always
agree, and the end result may not be what you want, but some-
times it will be. And that is the nature of this business.

But at the end of the day, we want to get this right. We under-
stand the importance of this moment. But, again, I mean, the idea,
to basically give the minority the ability to say, “We want veto
power over anything, and we will use the veto power so you can’t
move forward,” I think it kind of defeats the whole purpose of why
we are having this conversation to begin with.

I mean, we have Members, Democrats and Republicans, who
have approached us to say that, during this moment, we need to
figure out alternative ways to be able to meet and to be able to do
our business. And that is what we are doing here.

And if the deal is that my friends don’t think that we should do
this, that’s fine. We just have a difference of opinion that we are
not going to be able to bridge. But we will do our best to make sure
that, as we move forward, and in the regulations that we—or
guidelines that we put forward, that we are consulting with Mr.
Cole and others and that we are being as transparent as humanly
possible on this stuff.

So I thank the gentleman.

Mr. CoLE. Reclaiming my time, just want to make two points.

Number one, I have no doubt that you will consult in good faith,
Mr. Chairman. You have all the way through the process. And I
look forward to you continuing to work with me.

To my friend Mr. Davis, you actually answered in your exchange
with the chairman the question I was going to ask you, which was
the concerns about, consultation or not, a single Member basically
making a decision about remote voting. And in the amendment
process, we may provide the opportunity for the majority to recon-
sider that.

And I would just urge you to—again, I think, in the end, you are
the majority, and you have the ability to make the decision as a
majority. You might want to consider expanding that out so it has
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the legitimacy of the entire House—excuse me—or of the majority
in the House.

I just think—and I know this is not the intent. And, again, I
want to state for the record, I have enormous respect for the indi-
vidual we are talking about. I don’t have any doubt about her pro-
fessionalism and her personal integrity. That is not it. I just think
there ought to be more fingerprints on this particular decision. And
I would ask my friends in the majority to consider that, going for-
ward, in some form or fashion.

With that, Mr. Chairman

The CHAIRMAN. Thank you.

Mr. COLE [continuing]. I yield back. Thank you for your gen-
erosity with the time.

The CHAIRMAN. Thank you very much.

Mrs. Torres.

Mrs. TORRES. Thank you, Mr. Chairman, for convening this
meeting today.

And thank you to both of our panelists for being here.

Most of all, I want to take this opportunity to thank all of the
staff that is here and that made this meeting possible. I know that
you have stay-at-home orders, that you are not in compliance by
being called here. So, in many ways, I consider you the heroes of
the U.S. Capitol because you are here, working for the people.

I fully support this measure, and I want to thank both of you for
helping Members of Congress convene meetings through whatever
means possible that we have been able to do it, to ensure that we
continue representing and hearing the voices in our communities,
their concerns and their requests for assistance, as it has come
down to having to do these, whether it is through the Teams net-
work that I participated with you, Majority Leader Steny Hoyer—
I really liked that platform.

But, as you know, platforms come and go, computer programs
come and go. And I certainly don’t want to be stuck, you know,
with an old system, you know, that hasn’t, you know, progressed
with the times.

So this resolution is for—what is meant to address the issues of
today. At the end of this Congress, we may not have a need to do
this, and we may have another opportunity to do something. And
hopefully we don’t. Hopefully we will beat this virus, and we can
go back to our more comfortable way of doing.

I do want to say that, just because I support having an oppor-
tunity to be able to have another Member vote for me, cast my vote
on the floor for me, it doesn’t mean that I am committed to doing
that.

I have a preexisting condition. And when I got on the plane yes-
terday, I was scared to death. There were people in the screening
area of the TSA process that were much too close for my own com-
fort.

And I had made a commitment to my staff, to my family, that
if that plane was more than 70-percent occupied and there were
people, you know, stepping over each other, that I would imme-
diately get off of it before taking off, because I am not willing to
risk my life for this. And I don’t think that we should be asking
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our staffs to risk their lives simply because we are afraid of a new
system, of working under extreme conditions.

This is not normal. This is not something that—you know, one
party or the other. This pandemic is not a Republican pandemic
and is not a Democratic pandemic. It is a public health issue.

Eighty-plus-thousand people have died—80-plus-thousand—that
we know of. There are many others that have died as a result of
the complications of this disease that are not on record simply be-
cause we did not test them.

I don’t want a test, when my 5-year-old grandson, who had been
sick, could not even get a test; when a very popular pastor in my
community died because he could not get a test—not because he
lacked insurance, but simply because the tests have not been avail-
able in my community, like food isn’t necessarily available in pan-
tries in my community.

This gives people an opportunity to vote on behalf of their con-
stituents on the floor, and not—simply because they are sick, they
should not have to relinquish their vote and to be that voice of
their community. This gives everyone an opportunity to do that.

So, with that, I want to yield back. And I want to thank you both
for being here and risking yourselves on behalf of bringing better
government and more accountability.

The CHAIRMAN. Thank you very much.

Mr. Woodall.

Mr. WooDALL. Thank you very much, Mr. Chairman, and thank
you for convening us on this.

I didn’t have the privilege of serving on the bipartisan group, and
I appreciate the shared agreement on both sides of the aisle that
folks put in a lot of very serious work there. Couldn’t come to con-
clusion. To be fair, that work took place over a short period of time,
and conclusions in a bipartisan way either are often small or they
take longer.

And we have an opportunity to do some small bipartisan things.
We are choosing to bring the whole package together at once.

I wanted to ask you, Mr. Leader, because I don’t serve on the bi-
partisan committee—I do serve on the Rules Committee. I am
thinking about rule XX, clause 5. This chamber spent 3 years be-
tween September 11, 2001, and January 4, 2005, talking about
what to do in the event, not of unanticipated events, but, reading
from rule XX, specifically, “the inability of the House to establish
a quorum is attributable to catastrophic circumstances involving
natural disaster, attack, contagion, or similar calamity.” We antici-
pated COVID.

And, again, 3 years of collaborative work went into that decision.
What is the inadequacy of the work we did in a bipartisan way at
that time?

Mr. HOYER. Well, ultimately, we didn’t come to a conclusion. Had
we come to a conclusion—and let me back up. The reason we didn’t
come to conclusion, the reality of the House shutting down did not
occur. The 9/11 occurrence did not shut down our economy. It shut
down the airplanes for about 3 or 4 days.

So that there was not the compulsion of the reality of being un-
able, in this case because of a pandemic, to come together. And, as
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a result, the difficulty of getting to that point was not overcome,
even though they took 3 years.

Mr. WooDALL. But we

Mr. HoYER. Now, they did take some steps, as you know, but we
did not get to a step that would solve the problem that we have
now where Ms. Torres, so, I think, dramatically and correctly
pointed out, she was fearful. She was fearful. And she is going to
have to go home to her family, and she is hopeful that, while she
is here, that wearing masks and keeping our distance will preclude
her from being infected. Let us all pray that that is true of all of
us.

But the reason they didn’t get to an agreement was because the
reality was not as stark as it is today. You know, nobody was wear-
ing masks; nobody was not flying because they were afraid of sit-
ting in the middle seat. You know, they didn’t like sitting in a mid-
dle seat, but they weren’t afraid that if they sat in a middle seat
that they were going to get sick because of the proximity that that
would cause.

And I think it is unfortunate that we didn’t get to that, because
if we had gotten to a solution and had provided for that, then we
would not be having this discussion, because we would have set in
place a way for the Congress to meet virtually.

And in addition to that, you and I both know, in the last 20 or
17 years, what extraordinary difference we have with respect to
technology and the way to communicate with one another and the
way to aggregate ourselves in a technological way rather than a
physical way. So, had they had that technology, they may have
tried to pursue it more energetically.

Mr. WoobDALL. Well, I know of your passion for reaching a virtual
opportunity. That is not where this resolution takes us today; that
is out there on the horizon.

But they did reach conclusion in that effort after 2001, which is
why it is in the House rules today, that the House’s business must
go on. And so, in the event that I can’t get here because of con-
tagion or Ms. Torres can’t get here because of contagion, we are not
going to let the absence of these two Members of Congress and the
inability to establish a quorum prevent the House from doing busi-
ness. We are going to have a quorum call; we are going to find out
which Members can come back. And we took the unprecedented
step of then reestablishing the number necessary for a quorum.
And as Members began to travel or became unable to travel, that
number for a quorum would adjust. We did establish——

Mr. HoYER. Which was a radical change, I would suggest to you,
that Mr. McCarthy mentioned. That was a radical change, to say
that less than a majority would be a majority. And, frankly, what
it did not provide for, Mr. Woodall, is either your voice or my voice
being heard if we were not physically present.

Mr. WoopALL. Well——

Mr. HOYER. So that our constituents would have been voiceless.

Mr. WooDALL. It does not provide for that.

Mr. HOYER. No.

Mr. WOODALL. I am not sure that answers my question about
why, as opposed to rushing afford with changes, we are not uti-
lizing the changes we spent 3 years on and have never used.
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But let me go to that point about having our voice heard. I have
read the documentation

The CHAIRMAN. Mr. Woodall.

Mr. WooDALL. I am sorry, Mr. Chairman. Please.

The CHAIRMAN. Just let me make one point. I thought I made it
before. I just want to again.

You know, the Constitution is clear: A majority of each house
shall constitute a quorum in order to do business. Under the
change that the Republicans put into place—I didn’t vote for it at
the time, because I thought there were serious constitutional ques-
tions—I mean, you could literally have two people constitute a
quorum. I don’t know how committees function. I am not even sure
it would stand a constitutional challenge.

But, you know, the point we are trying to respond to is what
Democrats and Republicans have expressed to me and, I am sure,
to others as well, is that, you know, how do we function during a
pandemic when, you know, we all want to participate, we all want
to do our committee work, we want to move things forward? How
do we do that? Can we do that remotely, and is there a way to do
it?

But the rule change that the gentleman is referring to, I wouldn’t
call it a collaborative effort. There were hearings

Mr. WooDALL. Uh-huh.

The CHAIRMAN [continuing]. But it was pretty controversial at
the time. And, again, I am not sure how many people can defend,
you know, having the House of Representatives potentially consist
of two people calling all the shots. I mean, I don’t think that—but
I wanted to point that out.

And what we are doing here is, we want to follow the Constitu-
tion. We do believe a majority of the membership should be what
a quorum is, not just a couple of people.

Mr. HOYER. Mr. Woodall, can I make a comment?

Mr. WOODALL. Just one moment, Mr. Leader.

To my chairman’s point, I have no doubt that his concerns are
sincere, but Speaker Pelosi has been elected Speaker of the Peo-
ple’s House three times since these rules were put into place. If the
majority had serious constitutional questions about the nature of
House rules, I have no doubt, with the other rules changes the ma-
jority made, the majority would have repealed this section as well.

I don’t dispute

The CHAIRMAN. Well, with all——

Mr. WooDALL. I would be happy to yield to the chair.

The CHAIRMAN. To be honest with you, we didn’t think—we prob-
ably should have thought about it. I mean, you know, the deal is,
we never used it. But I think the gentleman has raised a good
point, and we should take another look at it. Because I don’t think
that a quorum should be defined by potentially two people. I don’t
think that is consistent with the Constitution.

But the gentleman raised a good point, and when we get through
this, you know, maybe we should be talking about—you know, we
should talk about, you know, how we can take another look at that.

Mr. WoobpALL. Okay.

The CHAIRMAN. But I thank the gentleman.
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Mr. WoOODALL. And in the spirit of the House creating its own
rules, as the gentleman knows, we often have two people on the
floor of the House, under a unanimous consent agreement. The
Constitution is no less adamant that a quorum be present to con-
duct business, and yet two people on the floor of the House conduct
business regularly.

So I recognize the gentleman’s concern, and I think that is the
minority’s

The CHAIRMAN. And if the gentleman wants to defend the House
of Representatives operating in its entirety with potentially two
people on the floor to deal with everything, then he can do that.
I just don’t think that is what the American people would like to
see happen, and I don’t think it is constitutional.

But the gentleman is right; we should take another look at it, be-
cause I do think we need to be planning for the future.

Mr. WooDALL. I appreciate the gentleman. I think he reflects my
constituents’ concerns. Two people on the House floor do not rep-
resent an active, deliberative body, though nor do 45 people on the
House floor, as this

The CHAIRMAN. Right, but the difference here is that——

Mr. WooDALL. Happy to yield to the chairman.

The CHAIRMAN [continuing]. We could all participate virtually. So
the bottom line is, as Mr. Hoyer pointed out in the very beginning,
you know, when we had our calls through various platforms, we all
could see each other, we all could talk to each other, we all were
able to participate, albeit virtually.

So we want everybody to participate. Those who can be here
should be here. Those who can’t can participate virtually. The Su-
preme Court is taking arguments right now virtually, and I don’t
know why we can’t. So there is a big difference here.

Mr. WooDALL. Of course, the flip side of that is the United
States Senate is meeting consistently right now, and I don’t know
why we can’t. But

Mr. HOYER. They have a virtual hearing——

Mr. WoopnALL. In a hybrid—in a hybrid way, which, again, the
minority leader said he would like to be a part of.

Mr. Leader, please?

Mr. HOYER. Excuse me. I tell people I have had this cough for
3 years. It is allergies, not anything else.

Mr. WooDALL. But you feel a little more suspicious now with it,
don’t you?

Mr. HovER. That is right. That is right. Just keep them in-
formed.

Why didn’t they get to a resolution? If you ask Mr. Ornstein, who
was very much involved in that, Norm Ornstein, whom I think you
probably know, if you asked Mr. Baird, Congressman Baird from
Washington State, he will say they failed, not that they didn’t take
some action. Why did they fail? Because the threat at that time
was conceptual.

Let me suggest to you, one of the problems we have today is that,
although people conceptually raised the pandemic that had hap-
pened in 1918, could happen again, it was conceptual, and, as a re-
sult, we were not prepared.
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Here, it is actual. That is why you are sitting with a mask, why
I am sitting with a mask, why we are distancing, we are in this
large room, as the chairman pointed out, where a small room
would have accommodated the Rules Committee and the witnesses.
It is here. It is not conceptual; it is not theoretical.

We had 9/11. Now, if 9/11 had knocked out the entire air traffic
system, it would have been actual, because people would not have
been able to get here, except drive maybe 5 days or 3 days from
the West Coast.

Mr. Woodall, it is actual. Ms. Torres’s fears are shared by mil-
lions of Americans, in your community and in my community,
about a pandemic that has killed hundreds of thousands of people,
where the entire world has been impacted, where, for the first time
in my lifetime—and I am older than anybody in this room—the
economy of the United States was shut down purposefully, not be-
cause we had a recession or depression, but because we decided it
was so important to stop this pandemic in its tracks, which we
have not yet done, that we would shut down the economy of the
United States. And 33 million people are unemployed. Depression-
like levels.

So this is not conceptual; it is here. And we have to deal with
it. And we have to deal with it, in my view, in a context where we
do not take Congress off the field.

And this is an opportunity, in my view—and I use this. I talked
to a newspaper reporter today. I do this with my grandchildren all
the time, and it is much different than my talking to them on the
phone. I see them. Very frankly, the children don’t like to talk for
very long, but, frankly, when they are on TV, they like it a lot
more. They feel, “I can see He-Pop, He-Pop sees me,” da-da, da-da,
da-da. It is different. I don’t know about the rest of you; I feel it
is a different experience than talking on the phone.

Mr. WoOODALL. I believe you are making Mr. Davis’s point,
though, Mr. Hoyer. It hasn’t been 3 minutes here; we have
conflated virtual voting with proxy voting. We have conflated hy-
brid hearings with not showing up on the House floor to vote

Mr. HOYER. Mr. Woodall—

Mr. WOODALL [continuing]. To vote at all. There are a lot of
issues going on here that we can absolutely deal with in a respon-
sible and collaborative way, as the committee tried to do.

But that experience you are having with your grandchild, you
didn’t phone that in. You didn’t designate to your nephew the abil-
ity to visit with your grandchild that day and have that count as
having seen your grandfather.

Mr. HOYER. I am laughing, Mr. Woodall, because you and I prob-
ably agree more than the chairman and I agree. And the chairman
agrees, too, in my view. And I don’t want to speak for the chair-
man.

This is an interim step. But in a world in which we live, you can
be in Tokyo and I can be in Washington, D.C., and you and I can
call ourselves on FaceTime and see one another in real-time. It is
a little different time on the clock where you are than it is where
I am, but in real-time, as we are talking, we see one another.

And I think, you know, that is where I would go to ultimately,
because I think that is the better way. But what the chairman—




61

and I agree; I am going to vote for this rule—has proposed is an
interim way of getting there using something that we have used
through history.

Now, I understand, in the House, we eliminated, but the Senate
is still using it. So it is a technology—I think the chairman referred
to as a simpler—maybe that wasn’t the word you used, but——

The CHAIRMAN. Well, if the gentleman would just yield——

Mr. WooDALL. I would be happy to yield, Mr. Chairman.

The CHAIRMAN [continuing]. I am proposing that we take a baby
step, that we go with a low-tech approach first. And, as we feel
more comfortable, we can evolve.

Mr. HOYER. Low-tech.

The CHAIRMAN. This may shock you, Mr. Woodall, but there are
some Members of the House who still have flip phones. There are
some Members of this Chamber who are more technologically com-
fortable than others. There are some Members of this House who
think bifocals are a radical idea.

So, I mean, the bottom line is, we are trying to deal with this
situation in a way that we feel that there is a comfort level, and,
as people get more comfortable, we can then look at other things.
But the point of the matter is, we want to move in a way where
everybody feels they can participate, not just those who maybe
have more experience with technology than others.

And, again, that is the reason behind this, but, also, the bottom
line is that, you know, we have experienced this reality, and we all
need to be prepared because it may be coming back in the fall. And
so, if it does, we can learn from what works really well, how we
can do things better, but we need to be prepared. And that is what
this is all about.

But I thank the gentleman for yielding.

Mr. WoODALL. You are very welcome, Mr. Chairman.

And since the leader has focused on this much more than I
have—again, that bipartisan group that has been the source of a
lot of praise—the resolution today is very specific when it comes to
my designating my proxy. Mr. Davis and I agree on a lot; we dis-
agree on a little. I hope he would trust me with his proxy if he
couldn’t be here on a particular day.

And it says specifically, “A Member casting a vote or recording
the presence of another Member as a designated proxy under this
resolution shall cast such vote or record such presence pursuant to
the exact instruction received from the other Member.”

Now, when Mr. Davis’s name is called and I am holding his
proxy and I speak out and vote in a way contrary to the Davis in-
struction—because things do come up on the fly, and not every-
thing can be consulted with—what is the procedure for resolving
that?

Mr. HOYER. The theory—not the theory, but I think the letter of
the rule that is being proposed is: If you did not get instructions,
you could not vote that proxy.

Mr. WooDALL. I am going the other direction. I did receive in-
structions, and I am voting against those instructions, just like in
the electoral college where folks had received instructions to vote
for President Trump but they don’t. What is my recourse as a
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Member? Again, the most solemn responsibility we have as Mem-
bers is voting on the House floor. What is my recourse?

Mr. HOYER. “Madam Clerk, he cast my vote incorrectly.” You can
email. You can text. You can call. There are so many different
methods of technology.

And Mr. McGovern and I have had conversations about this. My
own view, I will tell you honestly, is that the best way for me to
convey my vote is to look into my phone on FaceTime and say, I
vote aye or nay.

I personally don’t believe there is a security question. Everything
we do is public. This meeting is public. The TV is watching me,
what I do. I don’t have any secret on that.

The CHAIRMAN. Mr. Woodall? If T could just——

Mr. WooDALL. I would be happy to yield to the chairman.

The CHAIRMAN. If it is an honest mistake—right? I mean, the
deal is that you will—I mean, as I mentioned before, if you gave
Mr. Hoyer your proxy and he cast it the wrong way and it was an
honest mistake, you would hear “Mr. Woodall voted yes” or “Mr.
Woodall voted no.” There would be a period of time for you to cor-
rect it.

Now, if you are trying to assert that Mr. Hoyer would delib-
erately try to take your vote and use it in a bad way, then that
is a question of privilege. And you would have the opportunity to
be able to correct the record.

So there is the—I mean, hopefully, if you are participating re-
motely, you are following what is going on. You will hear your
name announced. You will hear how you voted. And if you call and
Mr. Hoyer doesn’t want to change your vote, then it is a question
of privilege and you have the right to be able to change it that way.

Mr. WOODALL. As the chairman knows and certainly as the lead-
er knows, even in the short time I have been here, we have had
motions to reconsider votes brought to the floor of the House, and
they have to be brought in real-time.

We have had votes that have been held open for hours as leader-
ship on both sides of the aisle went and twisted arms, one by one
by one, to try to move a vote in a different direction. And I promise
you, it is going to be easier to move a vote of one of my nine proxies
that I am voting for than it is for you to move my vote on the
House floor.

I recognize, in the public domain, we have more opportunities
than ever before to correct errors, and I can be certain that, with
Mr. Davis’s vast digital presence, he will tell all of his constituents
that I voted the wrong way for him. But the law of the land will
have changed because I voted the proxy my way instead of his way.
There is no mechanism for reconsideration, as I read the resolu-
tion.

We do have votes that hinge on a one-vote margin day-in and
day-out. How do we anticipate correcting, not the understanding of
someone’s constituents, but the direction of public policy for the
greatest country the world has ever known?

Mr. HOYER. Can I suggest that that is one of the reasons the rule
provides for alternatives, and we ought to be talking about what
those alternatives are that both of us believe give us a sense of con-
fidence.
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This is a first step. I think it is a credible step. It is something
that has been used and is used.

The contingency that you raise is certainly possible. I think we
all have to recognize that. And it is certainly possible that any con-
tingency might have technological glitches as we move forward,
and we will have to consider making accommodations for that that
we otherwise might not have thought of.

So I think you raise a legitimate point, not against the rule, but
a legitimate point of something that we ought to look at as we im-
plement the rule.

The CHAIRMAN. Mr. Woodall.

Mr. WoobALL. The gentleman shares my concern that this may
change the direction of public policy but will still support the rule,
and we will sort these problems out on the fly? Is

Mr. HOYER. Mr. Woodall, let me call your attention back to a
time when the Republicans, who were managing, forgot to ask for
a recorded vote on an issue. Do you recall that I stepped forward
and said we are going to reconsider it so that we would be fair?
Well, I would do the same in this instance. Because the chairman’s
rule perceives that your intention is carried out. There is no discre-
tion.

If somebody votes differently than you instructed them to do,
that is a violation of the rule, it is a question of privileges of the
House, and it has to be corrected.

Mr. WoODALL. I won’t belabor this any longer, Mr. Chairman. I
will tell you that you worked very hard to build a lot of goodwill
in this committee, for which I am not just grateful but I am the
beneficiary. It is the consensus opinion that this is an unprece-
dented change.

The CHAIRMAN. Uh-huh.

Mr. WOODALL. It is the consensus opinion that it got started in
a bipartisan way but we are now talking about things that were
never even discussed in the bipartisan committee that might come
forward. And we have defined “consultation” as being, “Guidance is
going to come out tomorrow, and the ranking member still hasn’t
seen any of it yet.”

And so I hope the chairman understands, for institutionalists—
and I want to stipulate what the leader said to begin with, that he
has a reputation of being both an institutionalist and a fair-mind-
ed, bipartisan negotiator—we don’t get to put this genie back in the
bottle. Harry Reid was wrong to do what he did in the Senate. I
think Mitch McConnell was wrong to do what he did in the Senate.
We are never going to get any of those things back.

And what we are doing today is not something that is going to
last for the life of this pandemic; it is something that is going to
last for the life of this institution. And I hope the chairman takes
the concerns on our side of the aisle not remotely as a “I don’t trust
the leader or the Speaker or the chairman,” but as a “I have the
trust of generations of the American people that I have to be ac-
countable for, and moving this dramatically, this quickly, gives us
great pause.”

You had a wonderful, bipartisan committee, and I refuse to ac-
cept that there was not a pathway forward, even if more incre-
mental than the majority would have liked to see, that there was
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not a pathway forward that could have been done with the com-
plete support, as opposed to this division.

Mr. Leader?

Mr. HOYER. I thank the gentleman for his comment.

Unlike the reference—I made a reference to the Supreme Court
and the U.S. district courts and circuit court appointments. I agree
with the gentleman’s conclusion that that was a mistake.

What I disagree with is, though, that this rule does not change,
as that rule changed on both sides—Republicans, Democrats—does
not change the rights of the minority, does not change the outcome.

I don’t mean that somebody couldn’t make a mistake or, let’s say,
intentionally, which would have been subject to, frankly, being re-
moved from the House, in my opinion, if somebody intentionally
voted somebody’s vote differently.

But this rule does not change the rights of the minority. It does
not change the consequences of votes. It doesn’t change—as those
Supreme Court decisions did. And it is intended simply to empower
the Congress to be able to meet and meet its responsibilities to the
American people.

Right now, a committee, if its members either can’t get on trans-
portation or are sick themselves, whatever it is, but are fully able
to—you know, their faculties, their mental faculties are whole to
instruct somebody to vote—let me say something that maybe I
shouldn’t say.

You are sitting on an aisle. There are four people sitting on the
aisle. And there are a lot of people coming around. And Rodney is
there, and I said, Rodney, will you put this in the slot? He does,
and I tell him how to vote. He does that.

Technically, that is a violation. But it is not a violation. I am
there, I am voting. It just so happens I am using his hand rather
than my hand. But he is doing what I told him to do.

What the American people want is the ability of the Congress at
a time like this—and you cannot name another time like this in
your lifetime. I can’t, and I am a lot older than you. There is no
analogy, except perhaps the Spanish Flu, where they did have two
people on the floor and they passed legislation, but not much. They
didn’t do much during the Spanish Flu. That was a century ago.
So this is a century happening, if you will. And it is in that context
that we are acting quickly.

Why are we acting quickly? Because the experts tell us—and
some people believe the experts—that this may regenerate itself in
September. We may have a flattening, but until, frankly, we get a
vaccine or a therapeutic that very substantially minimizes the con-
sequences of COVID-19, we are going to have a problem. And if
it raises again its ugly head in September, we ought to be ready.
Because September is going to be a very busy month for us, and
we don’t have a lot—it is an election year, so we are going to be
off in October, et cetera, et cetera. So now is the time.

You say we moved quickly. We did move quickly, because we
need to anticipate—we all hope this gets better. We all hope we get
a vaccine. We all hope we get a therapeutic. But if it doesn’t, we
need to be ready to make sure that Congress is empowered to act
on behalf of the American people and to conduct oversight that the
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extraordinary funds that we are appropriating are used in a way
as we intended.

Mr. WoODALL. I stipulate that this is a crisis of a magnitude that
I have never seen before.

Mr. HOYER. Right.

Mr. WooDALL. But I was here with you on September 11. And
we never imagined that we would go another 18 years and not
have another attack on this Capitol. We expected it to come again
the next day.

In the month of October, 30 days later, when anthrax came to
Capitol Hill and folks became afraid to open up their mail that
they were getting from their constituents, we expected there to be
deaths on Capitol Hill because the Capitol was targeted.

And the D.C. sniper. I remember the talks of families, that, was
it worth running for Congress again, because Washington was be-
coming a life-and-death decision.

I don’t want to see us justify with a crisis something that we
would not otherwise do as the caretakers of this institution.

I appreciate your commitment not to undermine minority rights.
This resolution is silent on notice requirements for virtual hear-
ings. I am sure that will be included in the guidance, but it is si-
lent as we sit here today. It is silent on whether or not I can still
have a Member’s words taken down. Will I be able to protect deco-
rum? Can I make a motion to adjourn? It is silent on those issues
as we sit here today.

Mr. HOYER. And——

Mr. WoobnaLL. And I am concerned about what the guidance is
going to look like, but I am comforted by your commitment that
you know it would be wrong to undermine minority rights and you
have no intention of pursuing that path.

Mr. HOYER. Let me, if I can. They are silent on those rights,
which are currently in the rules and are not changed. It is not the
intention of this rule to change any protection the minority has
that currently exists. There is no need to tell it in the rules because
we don’t change those rules. We want you to have notice require-
ment, amendments requirement, cross-examination requirements,
time that you are entitled to use during committee hearings.

This is not about party. This is not about faction. This is not
about philosophy. This is about ensuring that the Congress of the
United States can act even if it can’t get its Members into a par-
ticular room, including the House Chamber.

Mr. WooODALL. My friends won’t believe me, Mr. Chairman. I am
trying desperately to close, but the leader keeps bringing up new
topics as I conclude.

There are prefiling requirements in here. There is no opportunity
for me to offer secondary amendments

Mr. HOYER. No, they——

Mr. WOODALL [continuing]. In the virtual committee process.

Mr. HoYER. No, I wanted prefiling for amendments, and Mr.
McGovern did not want to have that in there, and, as far as I
know, it is not in there. They are talking about it, but as I read
and as I had a discussion with Mr. McGovern, I thought there
ought to be prefiling.
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Let me tell you why I thought there ought to be prefiling. Be-
cause if you weren’t in one room together, it would be hard to hand
it out. So if you got it out before, Members would have—but you
would still have secondary amendments. And I think that is pretty
easy to solve. Every committee, almost, has a screen, and you put
up on the screen, and everybody sees it on their computer at home,
this is the amendment, and they read it.

But I have thought prefiling was a protection for every Member,
that they would know what the amendments are. After all, this
is—you know, I am a trial lawyer, and you like to, sort of, spring
something, surprise, you know. It is our Perry Mason thing, and
everybody says, “Oh, wow. Isn’t that something?” But, frankly, we
have a discovery process in the law. The reason for discovery is be-
cause it ought not to be about surprises; it ought to be about sub-
stance.

And that is why—but the chairman said, “I don’t think the Re-
publicans will feel that is fair, so we won’t do it.”

Now, my understanding, Mr. Chairman, that we didn’t put it in.

The CHAIRMAN. We did not.

Mr. WooDALL. I appreciate the——

Mr. HOYER. So I agreed with Mr. McGovern—well, I didn’t agree
with him, but I said, “If that is what you think, and I want to be
fair to the Republicans, and you think the Republicans will not
think that is fair, fine, leave it out.”

Mr. WOODALL. I appreciate the gentleman’s commitment.

I was on the floor yelling and screaming for a recorded vote on
a measure just a short time ago, and the Parliamentarian just
didn’t see me. I wasn’t at the microphone; I was on the back aisle.
I was overlooked, and I was denied my rights as a Member of this
institution because the Parliamentarian could not see me to direct
the chair.

It troubles me that, as we move towards adopting a brand-new
process of conducting our business, that there would not be cog-
nizance that not only could a Member’s rights be denied currently
in an in-person proceeding but they would be certainly susceptible
in a brand-new proceeding. And if we are not proceeding forward
with the understanding that those rights could easily be denied,
then I have no doubt they will be trampled upon along that path.

So I appreciate the chairman’s indulgence in letting me make it
clear that I have those concerns. And hopefully my colleagues will
share those concerns, as the leader does.

I yield back, Mr. Chairman.

The CHAIRMAN. Thank you.

Mr. Perlmutter.

Mr. PERLMUTTER. Thanks, Mr. Chair.

This is all about the continuity of government, period, bar none.
That is it.

Joseph Story, a couple hundred years ago, said, “Congress, in
representing the entire Nation, must be able to exercise certain in-
herent powers to deal with unforeseen circumstances which could
threaten the continuity of its operations and the safety of the Na-
tion.”

Another famous scholar, a guy named David Dreier, said, “One
of the most important duties of the Congress is to assure con-
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tinuing representation and congressional operations for the Amer-
ican people during times of crisis.”

Mr. Hoyer, I think you have explained it perfectly. And Mr. Cole
has heard me reject the nostalgia that he projects and the need to
be able to meet in close groups and visit, which is—as I said, we
had a virtual hearing a month ago on this—and I said to the gen-
tleman from Oklahoma at that time, that is what I love about the
Congress, is the ability to, with Mr. Davis, you know, play some
catch and discuss a particular issue or sit down over a beer and
try to hash out a particular problem. That is what is great about
this place.

But, on the other hand, we are in a very different time that
doesn’t allow for that kind of relationship. The relationship is by
phone, or it is by FaceTime or Zoom or WebEx or whatever. That
is what it is. I mean, I would love to come over and sit next to Mr.
Cole and, you know, visit about this rule and say, “Okay, where
could we make some changes that would satisfy you all?”

Mr. PERLMUTTER. But we cannot have government come to a
grinding halt in a pandemic, where our own Attending Physician
or our public health experts at home or the public health experts
here in D.C. say, “You guys shouldn’t get together, because you
could drag the disease from Denver to D.C., or you could take the
disease from D.C. back to Denver.” And that is the last thing I
want to do. I am not worried about my own health. And Mr. Jordan
and I had this conversation the last time we met in this room. And
it is about being the vector that could affect so many others, and
to demand of our staff when there are better ways to do this.

So, Mr. Hoyer, let me ask you a couple questions.

The rule, as I understand it, for a quorum says “chosen, sworn,
and living,” but does not require presence. Am I wrong on that?

Mr. HOYER. I am sorry. Repeat again?

Mr. PERLMUTTER. Quorum, those who are chosen——

Mr. HOYER. Oh, quorum. A quorum can be a virtual quorum.

Mr. PERLMUTTER [continuing]. sworn, and living.

Mr. HOYER. Yes.

Mr. PERLMUTTER. That is what it requires, not presence.

The Constitution says we should assemble in D.C. at least once
a year. And I would assume we have met that requirement, several
times.

Mr. HOYER. We did, but I would like to comment on that.

Mr. PERLMUTTER. Sure.

Mr. HoYER. The Founders could have no conception that you
could assemble virtually in that box that I talked about, that com-
puter or that iPad or whatever——

Mr. PERLMUTTER. But I guess I am just saying, even if they did,
we have actually physically assembled this year:

Mr. HOYER. We have.

Mr. PERLMUTTER [continuing]. at least once in Washington, D.C.

Mr. HOYER. Yes.

Mr. PERLMUTTER. And I have said to you and I have said to Mr.
McGovern, I don’t think this rule goes far enough. And my friends
Mr. Cole, Mr. Davis, and Mr. Woodall apparently think it goes too
far.




68

I guess the real problem here is that, when the rule was amend-
ed, as Mr. Woodall talked about, you know, 15, 16 years ago, 2005,
2006, it discussed contagion, but it didn’t really go into contagion,;
it went into incapacity.

People, if they have to stay someplace else, at home because they
have shelter-in-place orders, or who come here and we have to be
6 feet apart—and most of the committees are going to be in dif-
ferent rooms because they can’t be handled. They are not next to
each other; they are not in the same place. They are going to have
to work virtually anyway.

So it is my opinion that—and this is where you were going, Mr.
Hoyer, I think—that back in 2005, 2006—the change to the rules
didn’t go far enough, because with contagion you have a different
set of circumstances that we face today. And it isn’t like there was
an attack and it was over and you now figure out what to do next.
This contagion exists today and will continue to exist for the fore-
seeable future. We were told that Washington is a hotspot. In Den-
ver, we can see the surge having reduced, but not here.

So I said a month ago to my friends that it would be legislative
malpractice if we didn’t address this subject. And a month later, it
still would be legislative malpractice.

Now, Mr. Hoyer, I understand that this rule terminates. This is
a temporary rule, is it not?

Mr. HOYER. For the life of the Congress and 45 days, in the sense
that it has to be recertified that the cause of the rules being imple-
mented was still present.

Mr. PERLMUTTER. Right. For the rule to be called upon, it has to
be the Sergeant at Arms, the Attending Physician, and the Speak-
er. And then it lasts for 45 days, or at least the proxy voting and
the different things called for in the rule.

The rule itself is temporary, the change, because it ends at the
end of this Congress—well, 45 days, potentially, after, I guess. But
I think it ends with the end of this Congress, and that is why it
is temporary.

So I would say to my friend Mr. Davis and to Mr. Cole and Mr.
Woodall that if you all were to take the majority next year, then
you could revise this rule as you so choose. I don’t think you are
going to take the majority next year, but you certainly could.

If I didn’t know the three of you better, you know, I would say
the effort here to not address this issue in any meaningful way is
to bring the Congress to a halt. And I know that isn’t your inten-
tion, but that is, in fact, what happens if we don’t deal with this
thing, given this contagion, this miserable disease that has killed
tens of thousands of people.

We have to address this. We should have addressed this 2
months ago, and we had better take care of it now.

With that, I yield back to the chair.

The CHAIRMAN. Thank you.

Before I yield to Mrs. Lesko, let me just yield to Mr. Cole for a
unanimous consent request.

Mr. CoLE. Thank you very much, Mr. Chairman.

I ask for unanimous consent to submit the following for the
record: a letter from the ranking member of the Committee on
Homeland Security, Mike Rogers, to the ad hoc working group de-
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tailing a number of rule violations with regards to the recent Com-
mittee on Homeland Security hearing; a letter from the ranking
member of the Committee on Natural Resources, Mr. Bishop of
Utah, to the chairman of the Committee on Natural Resources, Mr.
Grijalva, detailing the committee’s use of unofficial and highly par-
tisan roundtable discussions displayed as hearings on the com-
mittee official website; a letter from the Republican leader, Mr.
McCarthy, to the Speaker, Ms. Pelosi, detailing a Republican plan
to establish a clear, safe, and effective path to reopen Congress;
and, finally, Mr. Chairman, a letter from all committee ranking
members to the majority leader, Mr. Hoyer, detailing a number of
issues with respect to partisan changes proposed by H. Res. 965.

The CHAIRMAN. Without objection.

[The information follows:]
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Gne Bunbrel Sixteenth Congress
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%, Bouse of Repreweniatibes
Fushinglon, BE 20815

April 30, 2020
Dear Members of the Ad Hoc Working Group,

I'want to start by thanking you for your diligent work in determining how to safely return the
House to a normal operating condition.

It is my belief that the House should return to legislative session next week, just like the Senate.
The important oversight and legislative work of the House is best carried out when Members are
in town and can exchange ideas and have debate in person.

Just last week, the House voted on two measures and the Committee on Small Business met for
their “Member Hearing Day.” Additionally, the Committee on Appropriations will hold a
subcommittee hearing next week. These are all positive signs that the House can safely meet in
person and do the work of the American people during this pandemic.

I have many concerns about changing the House rules to permit virtual committee hearings,
markups, and other meetings. First and foremost, I worry about the rights of the minority
Members being trampled on by the majority. We have no guarantee that minority Members will
be involved or invited to commniittee events as are required under House and committee rules.
Unfortunately, that scenario has already played out.

On Wednesday, April 29, 2020, Chairman Bennie Thompson of the Committee on Homeland
Security announced three committee events which the Committee’s website indicates are
hearings:
* A “Virtual Roundtable” entitled “TSA Employee Protections and Benefits in Response to
COVID-19” to be held Thursday, April 30, 2020;
* An event entitled “A Conversation with Former FEMA Administrator Craig Fugate” to
be held Friday, May 1, 2020; and
e Anevent entitled “A Conversation with Former White House Ebola Response
Coordinator Ron Klain™ to be held Friday, May 1, 2020.

None of these events were publicly noticed in violation of the Rules of the House and the
Committee (House Rule XI 2(g)(3) and Committee Rule V A(1){(a), respectively). The minority
was informed of these events the day before via a press release.

None of these events are open to the public in violation of the Rules of the House and the
Committee (House Rule XI 2(g)(2)(A) and Committee Rule VI (A)(1), respectively). The only
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accommodation to the public is a statement on the Committee’s website that the public can
“Check back for a live video of this hearing”.

None of these events afford Minority members the opportunity question witnesses or make a
statement of any kind in violation of the Rules of the House and Committee (House Rule X1
2()(2)(A) and Committee Rule VII (A)(1), respectively).

The minority is not being afforded a witness or participant of its choosing at these events, nor is
testimony being made publicly available in advance in violation of the Rules of House and
Committee (House Rule XI 2(j)(1), Committee Rule VIII (B), House Rule X1 2(g)(5)(A), and
Committee Rule VII (D), respectively).

Most shocking however, is the announcement by Chairman Thompson that only Representatives
Correa, Titus, Demings, Payne and Rose will be participating in these virtual committee events.
No Member of the minority was invited, nor does it appear that Members of the majority other
than those listed were made aware of these events. Moving forward in virtual settings, allowing
committee chairman to select which Members of their committee are allowed to participate in
committee events is an unprecedented action that flies in the face of over 200 years of House
practice.

As you move forward with your important work, I strongly encourage you to reject the actions of
Chairman Thompson and the dangerous precedent they set. All Members should have the ability
to fully participate in all committee events and the rules of the House and of each respective
committee should be fully respected and enforced.

As I said before, the best way to do that is for Members to return to Washington, D.C. We have
already demonstrated that the House can carrying out its Constitutional duty in our Nation’s
capital, while also adhering to health guidelines. Similar to the Senate, we can work with our
support agencies and healthcare professionals to conduct in-person committee business while
also adhering to social distancing guidelines.

Respectfully,

Mike Rogers
Ranking Member
Committee on Homeland Security
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April 30, 2020

The Honorable Ratl Grijalva

Chairman

House Committee on Natural Resources
1324 Longworth House Office Building
Washington, D.C. 20515

Dear Chairman:

These unprecedented times have brought Congress together in a truly bipartisan manner.
Notably, in the past month we successfully rose above partisanship and passed multiple rounds of
historic legislation to mitigate the health and economic impacts of the pandemic. As Americans have
gone to great lengths to adapt to the current situation, so too must Congress, In that spirit, House
Democrat Leadership recently pulled back on a partisan proposal related to remote committee
proceedings that would have denied minority rights under House Rules.

As you know, House Leadership is instead moving forward with a taskforce to review
proposals related to vote by proxy and remote proceedings on a bipartisan basis. In the meantime,
committees are not authorized to hold official hearings and markups remotely. This poses challenges
as there is important work and ongoing oversight to be conducted. On a positive note, many
committees have developed creative avenues to continue serving our constituents through virtual
public forums or meetings with bipartisan participation. Disappointedly, however, our Committee is
one of few unsuccessful in rising above the partisan fray to carry on our work in a manner that offers
all Members a voice in the process.

Under normal circumstances prior to the pandemic, you and your staff often used
“roundtables” and “forums” as a supplement to official Committee proceedings. To my knowledge,
these were exclustvely partisan affairs that mostly catered to special interest groups. Even though
these events were paid for with official Committee funds they often covered a range of topics not
within our Jurisdiction. At the time, Republican Members withheld complaints as most Committee
stakeholders largely ignored the patherings. Instead, we relied on official hearings and meetings to
influence debate and policy. With an absence of regularly scheduled official Committee meetings,
however, these partisan roundtables have become the exclusive public function of the Committee.
This is deeply concering.

While roundtables are generally an acceptable practice, the ones you recently scheduled, as
displayed on the “hearings” page of your official website, indicate an attempt to substitute official
Committee business. You are seemingly mimicking hearings to include inviting executive branch
witnesses while not inviting Republican participation. Most glaringly, Committee Democrats are
seeking government witness participation to address draft partisan legislation. In another instance, a
witness or “speaker” for your roundtable includes a Democrat party official,
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The Honorable Raul Grijalva
April 30, 2020
Page 2

Instead of adopting a more collaborative process during this time, you appear to use the
circumstances of a crisis to circumvent transparency and avoid opposing viewpoints. This is an
institutional disservice to the House and degrades the Committee. T urge you to take a step back and
identify a better approach. With any hope, the House bipartisan working group tasked with
reviewing these and other challenges (copied here) can soon provide productive input.

Sincerely,

Rob Bishop
Ranking Republican

cc: Members of the Ad Hoc Working Group
Majority Leader Steny Hoyer

Minority Leader Kevin McCarthy

The Honorable Zoe Lofgren

The Honorable Tom Cole

The Honorable Rodney Davis

The Honorable Jim McGovern
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‘The Honorable Nancy Pelost
Speaker of the House
H-232, U8, Capitol
Washington, D.C. 20515

Dear Speaker Pelost,

With the House now in its fourth week of regular session being suspended, Tant writing
o request that we work to establish a clear, safe, and effective plan for reopening Congress.

In my view, conducting the business of the People’s House is the definition of “esgenitial
work—just as many of our friends and neighbors continue working to hold up our communities
on a daily basis.

Unfortunately, members have yet to be given specific guidance a3 to how Congress will
folfill its core duties—from deliberation to oversight to legislation—over the coming days and
weeks.

Sinee the onget of this pandcmic; Congress hag worked expeditiously to tindeitake the
largest relief effort inour country™s history. Nevertheless, I think we can agree that our
institution’s-current posture-cannot and should not become the norm.

Below are s¢veral issues that should be addressed in any such plan—and on which myself
and our members stand ready to work with you towards a constructive, bipartisan solution:

Committee and Subeomumittee Business

e How will committees and subcommittees draft and mark-up high priority
legislative items, such as the National Defense Authorization Actand FY21
Appropristion measures, as well as conduct key oversight, for example into the
World Health Organization’s initial résponse to this pandemic?

e What schedule can be instituted to resume committee and subcommitiee activity
that comports with CDC Guidelines and recommendations from the Office of the
Attending Physician? For example, staggered meeting days and rotating use of
larger committee hearing rooms to maintain adequate social distancing.

SRR 0N RECYOLE
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House Calendar
e Inarecent Dear Colleague, Leader Hoyer stated that “the House may meet during
weeks that had previously been scheduled as District Work Periods, and four-day
weeks may become five-day weeks.” Given that multiple session weeks have
already been lost and the Majority Leader has announced an additional two weeks
of recess, I would urge a revised 2020 calendar be sent to all members for their
planning purposes.

Floor Proceedings

e How many hours of advanced notice will be given to guarantee members have
sufficient tirme to be present for any recorded votes in the House?

e 1t has been reported that Chairman McGovern'is recommending a House rules
change to allow for “voting by proxy™ during this period. What are the details of
this proposal, how will it avoid potential abuses of power, and when do you
expect this proposal to be made public for the necessary scrutiny and member
input that changing 200 years of House precedent would merit?

e What consideration, if any, has been given to utilizing the provisional quorum
authorities outlined in House Rule XX, Clause 5(c), which specifically
contemplates use in a pandemic?

I fully appreciate the unprecedented nature of this challenge before us. But now, more
than ever, our constituents expect us to rise to the occasion and overcomie these tiying
circumstances.

Tt is imperative we outline a pathway forward that ensures transparency and regular-order
for all members—rnot centralized decision-making by a select group of leadership and staff that
reduces the role of representative to merely voting “yea™ or “nay”™ on pre-drafted proposals.

T appreciate your attention to this eritical matter and offe 5 flanceis we Took to
get back to work in the People’s House:

: W
KEVIN McCARTHY
House Republican Leader
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@ongress of the United States
‘ Washington, B 20515

May 14, 2020

The Honorable Steny H. Hoyer
Majority Leader of the House
H-107, U.S. Capitol
Washington, DC 20510

Dear Majority Leader Hoyer:

We write in regards to H.Res. 963, which proposes partisan changes that facilitate remote and virtual committee
operations while the House remains in recess.

When the Majority first released proposed rule changes a few weeks ago, we couldn’t possibly imagine it could
get any worse for the House as an institution. Yet, somehow, the Majority managed to write an even more
egregious package of rules changes and seems hellbent on pushing these changes through without bipartisan
consensus.

Upending more than 200 years of precedent through partisan fiat will jeopardize the deliberative process of the
House of Representatives and our ability to represent our constituents. The House will be in session this week
with debate being held and votes being cast. If the whole House can conduct business while adhering to health
guidelines, then so too can our Committees.

The work of committees should be prioritized to ensure that we are producing thoughtful legislation to support the
continuing response to COVID-19 and to foster a robust economic recovery for the American people. Properly
prioritizing this work will ensure greater flexibility in scheduling and increase our ability to follow all applicable
health guidelines.

Congress has already demonstrated that we can come together during this crisis to address the needs of the
American people. Unfortunately, many of the proposed changes in H.Res. 965 are only necessary if you seek to
move partisan measures or legislation un-related to the COVID-19 response.

The proposed resolution gives unilateral authority to Chairman McGovern to determine how committees manage
their business. Currently, committees are required to vote to ratify proposed committee rules, but this new
superpower will allow a single Member of the House to determine the rules of the road for all without
amendments and without a vote.

The issuance of a subpoena and conducting a deposition are serious matters. To allow remote depositions
underscores how unserious H.Res. 963 truly is. A deposition is an important tool for committees to use and it
should not be subject to the uncontrolied environment of an untested virtual setting.

The rights of the Minority in the House must be protected. Without the ability to ensure the rights of our Members
are secured, we cannot support yvour efforts and will oppose any attempt to alter the rules.

As Ranking Members of all standing and select committees, we oppose this partisan assault on the rights of the
House Minority and our ability to effectively represent the American people.
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MICHAEL CONAWAY
Ranking Member
House Committee on Agriculture

o M

MAC THORNBERRY
Ranking Member
House Committee on Armed Services

VIRGINIA FOXX
Ranking Member
House Committee on Education and Labor

KENNY MARCHANT
Ranking Member
House Committee on Ethics
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MICHAEL McCAUL
Ranking Member
House Committee on Foreign Affairs
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RODNEY DAVIS
Ranking Member
Committee on House Administration
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Sincerely,

5y Sy

KAY GRANGER
Ranking Member
House Committee on Appropriations

G ot

STEVE WOMACK
Ranking Member
House Committee on the Budget
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GREG WALDEN
Ranking Member
House Committee on Energy and Commerce

PATRICK McHENRY
Ranking Member
House Committee on Financial Services

A

MIKE ROGERS
Ranking Member
House Committee on Homeland Security

o o

JIMJORDAN

Ranking Member

House Committee on Judiciary

House Committee on Oversight and Reform
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ROB BISHOP
Ranking Member
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FRANK LUCAS
Ranking Member
House Committee on Science, Space and Technology

SAM GRAVES
Ranking Member
House Committee on Transportation and Infrastructure
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GARRET GRAVES
Ranking Member
Select Committee on the Climate Crisis
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TOM COLE
Ranking Member
House Committee on Rules
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Mr. CoLE. Thank you very much, Mr. Chairman.

The CHAIRMAN. And I would ask unanimous consent to insert in
the record next to those all the responses to those letters.

Without objection.

[The information follows:]



MKE ROGERS, ALASAMA

BENNIE 5. THOMPSON, MISSISSIPPL
HAIRMAN. SANKING IEMBER

e Wundred Sixteenth Tongrege
Convittee oy Homeland Security
8. Wouse of Bepresentatives
Whaakdngton, B 20515

April 30, 2020

Dear Members of the Ad Hoc Working Group,

T am in receipt of a copy of a letter dated April 30, 2020, from Ranking Member Mike Rogers to
you. Like Ranking Member Rogers, I want to thank you for your diligent work.

The Committee on Homeland Security has not held any hearings since March 11, 2020. At that
hearing, entitted “Confronting the Coronavirus: The Federal Response,” Members received
testimony from representatives from the Departments of Homeland Security and Health and
Human Services.

Since March 11™, Committee Members have led a number of fora that were broadcast to the public
on topics related to COVID-19. These informal online events were not characterized as hearings.
Further, the manner in which they were conducted made it clear that they were not hearings. For
instance, there was no written testimony collected, no five-minute questioning, and no official
reporter creating a transcript.

We are living in unprecedented times, not only for the UL.S. House of Representatives, but also for
the world. We were elected to pursue oversight in the interest of the public. 1 remain committed
to pursuing this oversight. In the past six weeks, the Committee has held multiple Member
briefings with Department of Homeland Security officials. We have also sent roughly 40 letters
that seek information related to COVID-19 preparedness and response that are pending with the
Administration. Tlook forward to the day when the Committee can reconvene under House Rules,
and Administration officials come before the panel to testify on COVID-19 and other critical
homeland security matters.

Thank you for your attention to this matter. Iam looking forward to your recommendations.
Sincerely,

Bennie G. Thompson
Chairman

Ce: Speaker Nancy Pelosi
Ranking Member Mike Rogers
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RAUL M. GRIJALVA OF ARIZONA ROB BISHOP OF UTAH
CHAIRMAN AANKING REPLBLICAN

DAV WATKINS
STaRF

BRADEN
DIRECTOR

.S, Houne of Bepresentatives

Eommittes on Natural Bespurres
PWashington, BE 20515

May 1, 2020

The Honorable Rob Bishop

Ranking Member

House Natural Resources Cominittee
1329 Longworth House Office Building
Washington, DC, 20515

Dear Mr. Bishop:

Your letter of April 30 describes the proactive steps taken by the Committee Majority to serve the
American people and craft solutions related to the ongoing pandemic. We have conducted three
online public roundtable discussions with expert witnesses about the impacts of coronavirus in
tribal communities, under-resourced communities and communities of color, and the U.S. Insular
Areas. This ongoing public health crisis demands leadership and innovation, which Democrats in
Congress continue to provide the American public.

We are planning several more Democratic roundtables, including discussions of anti-
environmental actions taken by the Trump administration during this crisis and the need for
legislation to reduce the risk of future viral infections being transmitted from wildlife to people.
We are also planning two bipartisan roundtables, one documenting the impacts of the pandemic
on the fishing industry and a follow-up discussion of coronavirus impacts in Indian Country. We
are hopeful that Committee Republicans, as well as representatives from the Trump administration,
will participate.

To the extent Committee Republicans have concerns about the harm coronavirus is having on the
American people, 1 urge you to arrange roundtable discussions of your own, which are authorized

under current House and Committee rules.

We solicited potential discussion topics from the minority, Your staff responded in writing to
suggest two topics for events, which I am reproducing verbatim below:

mttprdnaturalrasoyrees. housa,gov
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1) Supply Chain Vulnerability and Minerals

https://www nationaljournal.com/s/706005/coronavirus-crisis-spurs-calls-for-more-us-

mining?&unlock=LPIZN2LXZLEOEISA

o “The coronavirus outbreak is laying bare a strained U.S. supply chain for pharmaceuticals
and medical devices... “Supporters of the critical-minerals legislation are going to highlight
any sort of issue in the supply chain that they can use to advance their position,” a Senate
Democratic staffer, who also requested anonymity because of the fluid talks on rescue
packages, said. “Obviously this [coronavirus outbreak] does show some real gaps.”

e “The U.S. imports 100 percent of more than 30 minerals, including a family called rare-earth
elements, according to the U.S. Geological Survey. Many of the minerals are necessary inputs
for the clean-energy products, such as wind turbines and electric vehicles. But the minerals
are also used in a host of medical devices.”

2) NEPA
hittps://bipartisanpolicy.org/wp-content/uploads/2020/03/BPC-Comment-Letter-on-CEQs-
NPRM pdf
“Absent meaningful improvements to the NEPA and permitting process, it is hard to imagine
the United States dramatically revamping its energy and transportation in time to avoid the worst
effects of climate change or strengthening our resilience against the climate-driven risks that are
already unavoidable.”

The years-long, highly partisan debates about industry’s desires to expand mining on public lands
and limit application of the National Environmental Policy Act predate the COVID-19 pandemic
and have nothing to do with the current crisis. To the extent you wish to explore them, I encourage
you to convene Republican roundtables on these topics immediately. In the meantime, I hope you
too will “take a step back and identify a better approach” to identifying bipartisan solutions to the
current crisis.

There is nothing inappropriate or even unusual about the events we have held and will continue
holding. Roundtable discussions, virtual or not, provide a critical platform for highlighting
important issues. As always, some of these will be bipartisan and some will not. Should the House
adopt rules governing the conduct of official business remotely, the Committee will of course be
bound by such rules.

Sincerely,

Raul M. Grijalva
Chair
House Committee on Natural Resources
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Conoittee oy Homeland Seanity
.S, House of Representatives
Wastington, B 20515
May 3, 2020
Dear Ranking Member Rogers,

Thank you for your May 4th letter regarding Committee on Homeland Security virtual events. 1hope you
and your loved ones continue to be well.

Over the past two months, the Ce ittee has continued its robust oversight of the Department of
Homeland Security’s handling of the COVID-19 pandemic. To date, we have held half a dozen bipartisan
Member calls with Administration officials on critical aspects of COVID-19 response and four virtual
events with small groups of Members and outside experts. Neither the Member calls nor the events are
Committee hearings or substitutes for Committee hearings; hearings cannot be held virtually under
current House Rules. Further, as you know, questions regarding how Committee hearings will be carried
out going forward—whether they be held on the Capitol grounds, virtuaily, or some combination
thercof—are pending with the bipartisan task force.

T have been heartened by the positive feedback on the virtual events. The conversations between
Committee Members and experts have helped inform the Committee’s oversight of the Trump
Administration’s response to COVID-19.

At my direction, my staff told your staff last month that that I am open to having bipartisan, public facing
virtual cvents and asked vou to send any ideas for topics of bipartisan interest for future bipartisan events.
That offer, to work together, remains open. At the same time, should you choose to host virtual events of
your own, you may want to consult guidance provided by the Committee on Administration and avail
vourself of the platform the Chief Administrative Officer has made available at no cost.

I welcome further discussion on Republican participation in virtual, public events and hope that, in the not
too distant futare, the House will adopt rules on how to proceed with official Committee hearings during
this unprecedented time. Thereafter, { look forward to having our Members participate in a Committee
hearing, where we can receive testimony from Administration officials with respect to the COVID-19
pandemic in Committee.

Best Regards,

Bt R

Bennie G. Thompson
Chairman
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The CHAIRMAN. Mrs. Lesko.

Mrs. LESKO. Thank you, Mr. Chairman.

And thank you. It is good to see both of you.

I am going to oppose this resolution for a number of reasons;
many have been stated already. There are a lot of unanswered
questions, I think, but I won’t go into that.

Mr. Davis, let’s say there is a committee that is going to do some
major legislation. Let’s say it is impeachment, let’s say there is
more impeachment. Do you have a concern that there will be law-
suits filed because the question of constitutionality is not clear, as
evidenced by the different unanimous consent—you have one con-
stitutional lawyer saying it is constitutional, another one saying it
is not constitutional. Do you have concerns about that?

Mr. DAviS of Illinois. I do have concerns, Mrs. Lesko. And thank
you for the question.

In your example, what you are referring to with an impeachment
committee hearing, maybe the Judiciary Committee, for example,
you would assume that that remote technology then would be used
during that markup process.

If you look at the plan that was submitted and given to the bi-
partisan task force during our first meeting—everything that was
laid out in that plan was laid out during that first meeting. And
Mr. Cole and Leader McCarthy and I specifically say we have some
concerns about that markup process, specifically, number one, be-
cause of the constitutionality disagreements that we may have with
others in this room and others that may be in the legal profession.

Mrs. LEsko. Thank you.

And, Mr. Davis, do you have any other comments you would like
to make in relation to any of the previous comments?

Mr. DavIS of Illinois. Well, Mrs. Lesko, thank you.

And thank you, everyone, for the opportunity to be here and com-
municate our issues and our concerns with this.

Let’s be clear: This is a process that will fundamentally change
the House. I do appreciate Chairman McGovern, Leader Hoyer, and
all of the members of this committee. Everybody is here to solve
problems. We have a fundamental disagreement on this process
and how it should move forward.

We do not oppose, as Republicans—and you can see in the plan;
this was submitted for the record—we do not oppose remote hear-
ings, we do not oppose utilizing technology. We just would like to
see it done in a fair way. And the list of concerns coming from our
ranking members of how it may already have been abused, unin-
tended—it is the unintended consequences.

I know everybody on this dais and here at this table would likely
be offended by the abuses that our ranking members have wit-
nessed already with remote technology. That is why we laid out a
clear and concise path to implementing technology for hearings, so
we don’t see the abuse. I would like those to be taken into consider-
ation.

I know this is a hearing, Mr. Chairman. I know you are going
to have a Rules Committee process, where amendments to this
piece of legislation are going to come forward. I certainly hope you
take into consideration the debate and discussion we had here



85

today, as those amendments come to each and every one of you.
And let’s work together to make this rule better.

You are going to pass this rule because you are in the majority.
You are going to implement this. We get that. Let us have our
voice throughout the rest of the day in this room, and let’s see
some amendments that are going to be offered by the minority put
into this rule to make it better and to make it more fair.

And I do want to clarify some things.

Yes, the United States Senate does have a proxy process, but
that proxy process, unlike the rule that is being debated today,
does not ever allow a proxy vote on the Senate floor. That is some-
thing that this rule will allow for today.

That is why we have some constitutional concerns. That is why
I think you are going to see any piece of legislation move forward
going to have to go through the courts. Somebody somewhere will
file a lawsuit, and it will go through the court system.

But let’s also remind the American people today, in closing, that
this Congress has not stopped working. This Congress just a few
short weeks ago had 300 Members that came out here.

I do understand and I share the concerns of my colleagues in this
room about staff, which is why we worked in a bipartisan way be-
fore this crisis to get equipment to every office so that every office
was ready in case they needed to telework. And they did, and it
is working great. We want to protect the staff.

And the debate on testing is not just about testing Members. It
is about setting up a process in a bipartisan way where we can en-
sure the safety of our staff and the people who work in this facility
when we are not here. I certainly hope that is something that we
can debate and discuss as we move forward and as we see testing
capabilities increase in this country every single day. Let’s protect
the people who protect this House.

But let’s continue to work in a way that we showed the American
people just a few weeks ago and a month ago when we put forth
the CARES Act and the updated CARES Act. That is what we
should see here today.

And, unfortunately, our task force did not come up with a bipar-
tisan agreement. I certainly don’t begrudge the people who were on
that task forth, even Chairman McGovern, who offends me by
wearing that Patriots mask. Geez, you know? Although, you know
I am a Raiders fan, Mr. Broncos Fan. I would be more offended if
it was a Broncos mask.

But, in the end, we wanted to come up with an agreement. Today
is not an agreement. It is not bipartisan. I am certainly regretful
of that. I certainly wish we could have gotten something like that
in place. But, in the end, we have had our voice heard today in this
hearing room. I appreciate that opportunity.

And, again, I reiterate: The voices of my fellow Republicans that
are going to come offer amendments behind me, I certainly hope
that you take their suggestions into consideration and make this
bipartisan before it gets to the floor.

And thank you, Mrs. Lesko, for your questions.

And I yield back.

The CHAIRMAN. I thank you.
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Just for clarification here, I mean, the question Mrs. Lesko asked
was about the constitutionality of committees.

Why would that be a constitutional question?

Mrs. LESKO. Actually, sir, my question—if I could speak?

The CHAIRMAN. Yeah.

Mrs. LESKO. It was just on constitutionality. Let’s say another
impeachment thing

The CHAIRMAN. Right, but——

Mrs. LESKO [continuing]. Goes on and there is a vote on the floor.

The CHAIRMAN. But, I mean——

Mrs. LESKO. Is that——

The CHAIRMAN [continuing]. Votes on the floor are one thing, but
in terms of committees, they are creations of Congress. They are
not, you know, creations of the Constitution. So I think there is a
distinction.

Mr. HOYER. Mr. Chairman, could I make an observation?

The CHAIRMAN. Yeah. Put your mic on, though.

Mr. HoYER. That would be better.

The Patriots are not playing. The Broncos are not playing. The
Nationals are not playing. The Yankees and Red Sox are not play-
ing. Why are they not playing? Because they have determined to
bring people together in large numbers is dangerous. That is all
this rule recognizes.

And I think we can work together. This is not about party or fac-
tion or philosophy. This is about how we can safely exercise our du-
ties with a confidence that it is, in fact, Hoyer’s opinion that is re-
flected, not someone else’s opinion. I was elected by 750,000, just
like the rest of you, and they want us to reflect their opinion.

We are just talking about what kind of technology, whether it is
a—and when I use that example, you know what happens. We see
it on the floor. What I am using is—I am putting it in. You know,
I am using your arm. You stick it in, but you do what I say. That
is what proxy voting is. Now, it may be a thousand-mile-long arm.
I get that. But there is no difference in terms of character.

That is why—you know, Maryland—I grieve—I use this in my
graduation speech, which I am giving on the 22nd, about—we have
a young man whose name is Cowan, Jr. He lives in Bowie, in my
district. One of the great guards in America. He didn’t get to play
in the Big Ten finals. He didn’t get to play in the Final Four. He
is a senior. He won’t get that opportunity again. Why? Because mil-
lions of people who had a lot of money at risk decided it is not safe.
And we want to keep people healthy and safe, not just us. As Mr.
Perlmutter said, he is going to go back to Denver.

And I tell you as passionately as I can, I don’t want, in any way,
the use of this technology to diminish the rights of the minority
any more than I want it to enhance the rights of the majority. This
is not about Democrats and Republicans. It is about our institution
and having it on the field at a critical time in our history.

Thank you very much for giving me this opportunity.

The CHAIRMAN. Thank you.

Let me yield to a constitutional scholar, Mr. Raskin from Mary-
land.

Mr. RASKIN. Mr. Chairman, thank you very much.
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And I want to thank the majority leader for his very thoughtful
comments and also my friend Mr. Davis for what he has said
today.

I actually want to pick up with something that Mr. Davis just
said, where he said that the rule threatens a fundamental change
of Congress, an institution. And I think it is the coronavirus that
has already fundamentally changed this institution and Congress,
just as it has fundamentally changed the Government of the
United States, society, culture, economics. We have 82,000 of our
fellow citizens who have died already. We have tens of millions who
have been thrown out of work. We have seen massive shutdowns
in the economy. So it is the coronavirus that is transforming every-
thing. We need to respond.

As my friend from Colorado, Mr. Perlmutter, says, this is all
about the continuity of government. What are we supposed to be
doing? Well, it is all summed up in one sentence in the Preamble
of the Constitution: “We the People, in Order to form a more per-
fect Union, establish Justice, insure domestic Tranquility, provide
for the common defence, promote the general Welfare, and preserve
to ourselves and our Posterity the Blessings of Liberty, do hereby
ordain and establish the Constitution.”

And the very next line says that all legislative powers belong to
the Congress of the United States. The sovereign power of the peo-
ple to create the Constitution and the government flowed imme-
diately to us in Congress and gave us the power to fix the rules
of our own proceedings, consistent with particular constitutional
parameters.

Taking the ayes and the nays: There is nothing in this rule that
violates the constitutional requirement of taking the ayes and the
nays. Consistent with the quorum requirement, there is nothing in
this rule that offends the constitutional quorum requirement.

You know, if some people object to the use of the proxy—well, let
me say this first about the proxy rule, because I would have gone
all the way with the technological rule, but the proxy rule is per-
fectly constitutional.

And T found the conversation between Mr. Cole and Majority
Leader Hoyer uplifting on both the process and the substance, be-
cause they agreed that there was a real effort to try to arrive at
a bipartisan judgment. And sometimes it just doesn’t work, and
that is why we have voting. And the Framers of the Constitution
understood that. We even have voting on the Supreme Court where
they are just interpreting particular language. But in the final
analysis, if you can’t agree unanimously, you vote. That is how we
do it in democracy.

And so the process was one where there was a good-faith effort
on the part of Democrats, there was a good-faith effort on the part
of Republicans, but the majority felt that we need to put a rule in
place, an emergency rule, to deal with this terrible crisis that the
country is in.

And, on the substance, I think I also heard them both agree that
this is a rule that doesn’t benefit the D’s at the expense of the R’s
or the R’s at the expense of the D’s. It is just a rule that allows
Congress to continue to meet and to function. That is what it is all
about.
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So, for me—and I was asked about it by members of the staff and
by the chairman. And although I favored moving towards a techno-
logical—you know, a voting-by-distance technology solution, I said
that the proxy voting is fine so long as the person who is the proxy
exercises no discretion and no judgment. They are acting like a let-
ter carrier. They are delivering a letter. That is all.

And I have both a constitutional vested interest in that and I
have a personal vested interest in that because I live 25 minutes
away from the Capitol—these days, it is more like 18 minutes—and
Members know that. So, not only do I know I will be called, I have
already been called by Members, saying, “If it comes to this and
we pass this, would you be willing?”

And these are Members who have expressed some of the fears
that our distinguished colleague from California has expressed. It
is people who have members of their family who are medically vul-
nerable. It is people who are not sure the transportation will be
working for them.

But I tell you, my—and I believe that every Member of this body
who is asked to be a proxy will act in utter 100-percent good faith,
whether it is a Republican or a Democrat or an independent. I
think we might have a couple of those now. Every one will act in
strict accordance with the instructions of the person who asked
them to cast their vote for them.

And not only that, Mr. Hoyer properly reminds us that it is a
matter of public record. Everybody is going to be able to watch it.
It is a perfectly transparent process. And if there is any departure
from it, the Member whose vote is miscast will know immediately
and will be able to call and protest and get it changed.

And I cannot believe that anybody in this body would think it is
not a violation of rule I of our Code of Official Conduct to delib-
erately miscast a vote. It says that a Member shall behave at all
times in a manner that shall reflect creditably on the House.
Would anybody think that it reflects creditably on the House to de-
liberately miscast a vote in the proxy rule adopted, I hope, today?
I don’t think so.

Having said that, my reluctance is being a local Member and
knowing that—you know, I think about “Romeo and Juliet” and
how one of the major themes in Shakespeare is failed communica-
tion. The whole plot in “Romeo and Juliet” turns on the failure of
Friar Lawrence to get Friar John to deliver the message to Romeo
that Juliet has just taken a sleeping potion, she is not really dead.
Remember? But Friar John never delivered the letter. Why? Be-
cause he was stuck inside because of a plague, because of a pan-
demic, and he couldn’t get the message to Romeo. So he finds Ju-
liet, he thinks that she is dead, he commits suicide, and then she
commits suicide. So things go wrong.

Now, things go wrong with technology too, and I understand
that. But I do think that the committees will be able to operate
very well under this rule. And I think over the last several weeks,
by necessity, the Congress of the United States, like the rest of the
country, has gotten a lot of practice on how to use Zoom and Teams
and all of these different technologies. And, again, those are open,
those are public, they are transparent, and people know if there is
funny business afoot.
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I do think that is the direction ultimately we have to get to. And
if I am called upon to be a proxy, I will do my very best to get here
on time, to be here and to act consistent with the—absolutely con-
sistently with the instructions I have been given. But, you know,
my real fear is just people not making it for some reason. And that
is my only hesitation about it.

But, look, we are living in a dramatically imperfect world right
now, and I am very happy to support this rule. I think that the
Constitution demands it. The Constitution, Justice Jackson said, is
not a suicide pact. We don’t have to go down the drain together.
We can make the Constitution work.

There is a wonderful passage from Jefferson where he said he de-
plores the sanctimonious reverence with which some people regard
the way things were back when the Constitution was written. He
said that all of us have the same potential wisdom and knowledge
of the Founders, but we have something they don’t have, which is
the experience of living in our own times, and we have to adjust
our practices, our policies, and our institutions to the requirements
of our own time. And that is why I am very happy to support this
resolution.

I yield back.

The CHAIRMAN. Thank you.

Ms. Scanlon.

Ms. SCANLON. You know, just thinking of Mr. Raskin saying we
can’t always be wedded to the practices of the past. When the Con-
stitution was written, Ms. Shalala, myself, Mrs. Lesko, and Mrs.
Torres wouldn’t be here. So Congress must change with the times.

You know, we were here 3 weeks ago today to debate this rules
change that would allow the House to do the people’s business
while complying with medical advice and working remotely.

Three weeks have passed. Some things haven’t changed. Our col-
leagues across the aisle are still opposed to a rules change that will
allow the House to do its job while reducing the risk to Members
of Congress, our staff, the Capitol Police, our families, and the com-
munities that we serve when we go home.

The other thing that hasn’t changed is we still don’t have enough
testing, PPE, or vaccines to be able to control this pandemic.

Some things have changed in the 3 weeks since we were here
last discussing the same thing. In the three counties that I rep-
resent, in southeastern Pennsylvania, the COVID-19 infections
have swelled to over 26,000 infections and the number of deaths
has doubled. We are now approaching 2,000 COVID deaths in
those three counties—that we know of. We know that it is greater
because there are a lot of suspected deaths that can’t be confirmed
because we didn’t have testing.

I have been in daily contact with our healthcare providers in that
region, and they are hopeful that infections have begun to decline.
But they stress that will only continue if we maintain our vigi-
lance, maintain social distancing, and implement a comprehensive
testing program.

Here in D.C., infections have not yet begun to decline. And it is
dangerous to expose Members, staff, families, and communities to
a virus that is so insidious it has even invaded the White House
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despite the extraordinary testing and precautions that have been
put in place in that workplace, if nowhere else.

Congress has provided the administration with the funding and
the authority to develop and implement the comprehensive testing
and Federal guidance that Americans are begging for. Now, we
can’t force the President to use those resources any more than we
can force him to wear a mask. But if the President won’t do the
responsible thing and lead by example, Congress can. We can wear
masks, we can lead by example, and we can follow the advice of
medical experts.

We don’t have time to waste on trumped-up process arguments
while lives are in the balance. We can work remotely, and so we
must. I strongly support this rule change, as I have for the past
several weeks, and I look forward to voting on it.

I yield back.

The CHAIRMAN. Thank you.

Mr. Morelle.

Mr. MORELLE. Thank you, Mr. Chairman.

I apologize for repeating some of what my colleagues have said,
but I think this is a critically important subject, as evidenced by
the fact that the majority leader is with us. So I do want to take
a moment to just sort of make some comments about what we pro-
pose to do here.

And I do want to thank you for your extraordinary work on this.
As on all matters before this committee, you approach it with in-
credible professionalism and bipartisanship and fairness. And I ap-
preciate what you do, and Mr. Cole, and I certainly appreciate the
majority leader and Mr. Davis being here this afternoon.

You know, when we did have a conversation—we have had one
remotely on this committee, and I expressed some reservations in
that conversation. I have expressed reservations publicly and pri-
vately about changes, significant changes, to the legislative process.
I, you know, acknowledge I am a traditionalist. And although this
is my first full term in the House, I have a background in legisla-
tive bodies at the county, State, and now the Federal level.

And so I always worry about, what is the character of the legisla-
tive work? It has been discussed by others here that, you know,
much of what we do and the conversations we have are conversa-
tions like this, together. And that does inform our work and does
have a significant impact on the work we do.

I also, you know, have concerns about the precedent-setting na-
ture of what we do and whether or not the precedents we set in
some way impact in a negative way the work that we do.

And then I also expressed my concern about the security of the
technology.

But, at the end of the day, for me, there are really two, sort of,
central questions. The first is, what is the nature of the challenge
we face? If this were a small challenge, if it were an inconvenience,
then obviously I would be rightly, I think, concerned about signifi-
cant changes.

And then the second question is, if the challenges we face are so
significant that it affects our ability to do our job, then the second
question, to me, is, what is the nature of the resolution to correct
or to address those challenges and that problem?
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And so, you know, as it relates to the first, I mean, this is obvi-
ously undeniable, and I think all of my colleagues have expressed
as well: 84,000 deaths from COVID-19 just in the United States,
millions infected, and we continue to face challenges from a public
health perspective; we face challenges in terms of commerce and
our economy. Unemployment numbers may reach 25 percent of
Americans. Thirty-six million Americans have applied for unem-
ployment insurance. And to the majority leader’s point, even things
that—let’s be clear, major sports is major business in the United
States, and it has completely ground to a halt, as so many indus-
tries have.

So this is undeniable. I mean, there are no challenges that we
have faced in our lifetime that come anywhere close to the chal-
lenges that this faces. And it does occur to me that Congress must
respond to it.

And so I also think that is sort of common sense. What would
people that I represent, what would they say if posed with two, sort
of, questions? First, do they decide that we insist on the status quo
and not have a functioning Government of the United States? Or
can we use available means and available technology to respond to
the crisis in an appropriate way? I think all of us would probably
agree that, if you could achieve the second, the second option would
win overwhelmingly by the American public. They would want us
to use available means in an appropriate way to respond to this cri-
sis.

And I do note, just parenthetically, that a number of States have
moved to remote voting. Some have constitutional problems in their
States, but many that do not have addressed this—the State of
Oklahoma, the State of Pennsylvania, the State of South Dakota,
Wislionsin, Vermont, New Jersey, even my home, the State of New
York.

And I often used to say, no disrespect to the Members here, but
the New York State Assembly is the oldest, longest-serving, demo-
cratically elected legislative body in the world. It actually predates
the House of Representatives. And they have made changes, de-
spite long traditions and history, that allow them to vote remotely.

So we are not alone. In fact, in some ways—we are now 2 months
into this. I wouldn’t call this a precipitous response. In some ways,
you might argue that we have—I guess you could look at it as we
have taken our time to prudently think about this. Others might
say that it is too slow. People on this panel might believe that.

So, in my mind, answering the first question, that this is clearly
a challenge of unprecedented nature, the question then is, does the
resolution before us meet, at least in my mind, the question of ap-
propriateness, and is it, in effect, a proportional response? And I
just want to, if you will permit me, just go through how I view this.

First of all, the fact that this is a temporary rule and it does not
permanently change the rules of the House I think is an important
distinction to make and an important decision has been made to
move ahead. That does not hold any future Congress to the rule we
impose here, and I think that is appropriate.

We will be able to judge whether or not this rule bears being put
into the permanent rules of the House, but that is not a decision
we make today. We make it with the ability to look back, having
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watched what happens and what unfolds over the ensuing several
months of this Congress, to make that determination, and I think
that is entirely appropriate.

Secondly—and I thank the Chair for this very much, and the
Members and the majority leader—it is very narrow and very spe-
cific. It is a public health emergency due to a novel coronavirus. I
mean, that is about as narrow and as specific as you could possibly
say. I guess the only other thing you could have put is “COVID-
19,” the specific year in which that virus was found. But since we
are in 2020 and you can’t—this is only a temporary rule. It applies
to this epidemic, which I think is entirely appropriate as well.

The process to trigger it: notification by the Sergeant at Arms in
consultation with the Attending Physician, the Speaker in con-
sultation with the minority Leader, may designate a period—and
these are 45-day increments, which, again, seems to me entirely
appropriate.

As I read the rule, at some point that the Sergeant at Arms con-
cludes, in consultation, again, with the Attending Physician, that
an emergency no longer exists, the rule terminates, or the process
terminates.

So, again, I think this is very narrow, it is very thoughtful, even
to the degree—and I appreciate always the comments made by my
good friend from Georgia relative to how a Member shall cast a
vote.

I think on page 6, lines 6 through 11, it is pretty clear. Following
instructions, a Member casting a vote or recording the presence of
another Member as a designated proxy under this resolution shall
cast, vote, or record such presence pursuant to the exact instruc-
tion received from the other Member under paragraph 1.

It doesn’t say “may” cast, that you use your independent judg-
ment because someone who has designated you as the proxy trusts
you enough to do it, although I hope that is the case. “Shall” cast,
not “may” cast. “Shall” cast. That is the rule that we are living
under.

And I would hesitate to believe that any single Member of this
House, duly elected, would ever violate the rule of the House by
casting a vote that is not an exact instruction received from the
Member who has designated them as a proxy.

And what I would do—and, you know, I would certainly ask the
majority leader if he wants to comment on it. But what I would do
if I had designated a proxy, I would tell the majority leader in ad-
vance who I had designated and make sure that the majority lead-
er knew how I intended to cast those votes.

Now, it is true, motions come up, but they will be given ample
time for those instructions to be relayed. But that would allow the
majority leader to make sure that those votes are cast in accord-
ance with the rule.

But I go back to my earlier point, which is, I don’t believe any
Member of this House would ever violate the rule of the House and
would not cast the instructions that have been given, the exact in-
structions. And that is what the rule suggests.

Mr. WoopALL. Would my friend from New York yield?

Mr. MORELLE. Yes, sir.
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Mr. WooDnALL. While you are following that line of questioning,
you raise an interesting point about unexpected votes.

It had been my assumption that, if I was carrying proxies and
an unexpected vote came up, that those Members would trust me,
and I would cast my vote—I would cast the vote as I would antici-
pate——

Mr. MORELLE. No.

Mr. WOODALL [continuing]. They would want it cast. But——

Mr. MORELLE. No. I believe—and I will defer to the majority
leader or the chair. I don’t believe that is how it works. I think
what would work then is, again, you need written instructions,
exact instructions, given by the Member who has given the proxy.

So, if you were my proxy—and I would certainly trust you to
carry my proxy, Mr. Woodall—if there were a motion that came on
the floor, a motion to recommit or some other motion before the
House that was not anticipated, you would have to be required—
and I am sure the House would allow enough time for this to hap-
pen. You would be allowed—there would be enough time to allow
me to give you exact instructions on how that vote should be cast
before the vote is cast. Which will slow down the process, I don’t
think there is any question about that, but we want to get this
right.

And I would defer to the majority leader or the chair. I believe
that is what is anticipated.

Is that right, Mr. Majority Leader?

Mr. HOYER. I think the rule that Mr. McGovern has put forward
is, specifically, you have to instruct on every vote. It is not that I
would trust you to know what I want to do. You have to have, ei-
ther in writing or electronically, in some communication, whether
I send you a text, whether I send you an email, what vote I would
cast—not what you think I might cast, but what vote I would cast.

And that is why it is specific, exact instructions on how to vote.
Because we don’t want—this is you voting. This is not—as this ex-
ample I gave, his hand is putting my card—because we are all
jammed up—in the slot, which is technically, of course, not allowed,
but it is my vote, not somebody else’s.

Therefore, we would contemplate only acting if you got specific
instructions. And if you didn’t get instructions, you could not cast
a proxy.

Mr. MORELLE. And to go further, I believe, in the rules: Announc-
ing instructions immediately prior to casting the vote or recording
the presence of another Member as a designated proxy, under this
resolution, the Member shall seek recognition from the chair to an-
nounce the intended vote or recorded presence pursuant to the
exact instruction received from the other Member under paragraph
1.

I think it is pretty clear that there is no—this isn’t intended, as
I understand it—and I think this is appropriate. It is not intended
to give license to the designated proxy to cast votes as he or she
thinks is appropriate. It is to allow them to do, physically, what the
Member who has designated them wants to be done as though they
were there physically. And so you are not giving anyone license to
do anything or to use their judgment in place of yours.
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And I assume—and, again, people can correct me. But if I am not
available to give that exact instruction, then I would not be casting
a vote. And any Member who casts a vote without my exact in-
struction would be violating the rules of the House and I think
would suffer the sanctions and the consequences of having violated
the rules or any rule of this House.

Is that right, Mr. Majority Leader?

Mr. HOYER. That is correct.

Mr. MORELLE. So I will just conclude this way. And I appreciate
the indulgence of the chair. I do think the resolution before us is
measured. I think it is proportional. I think it leverages appro-
priate and available technology. I think it meets my concerns over
security. I think it is narrow. I think—and this has been repeated,
and I firmly believe this—I do not believe it advantages either side
in terms of a partisan divide; it simply allows those Members to
do what is right.

So I think this creates a method to move us forward and protects
not only the prerogatives under Article [—and prerogatives are im-
portant—but the duties and obligations and responsibilities that
we have under Article I of the Constitution. And so, therefore, I
will support the resolution.

And 1 appreciate all the incredible work done by all my col-
leagues on both sides. And I do want to again particularly thank
the chair for his great work, as well as the majority leader. So
thank you so much.

The CHAIRMAN. Thank you very much.

Ms. Shalala.

Ms. SHALALA. Thank you, Mr. Chairman. I appreciate the quality
of the discussion that has taken place, and I have deep respect for
this institution and for its leaders.

This virus is vicious. Most of our States are opening up without
meeting the CDC guidelines. Nothing is winding down. And those
of us that had to go through airports can describe them as scary.

We have two responsibilities here. The first is to do the people’s
business, and the second is to save lives. We have a responsibility
to continue to do the people’s business, and we are responsible for
the lives of people who work here.

This proposal is minimalist, as far as I can tell, so that we can
do our jobs. And we must do our jobs. In my State, 2 million people
have applied for unemployment. Less than half have received it.
We have a legacy system that was designed to say “no,” and our
poor new Governor is trying to fix it. Thousands of really small
businesses applied for PPP in my district, and very few got it.

Oversight? We need oversight on unemployment insurance and
the SBA, at the minimum. So virtual oversight hearings are critical
on the trillions that a bipartisan Congress approved.

Mr. Chairman, I can be just as tough with a mask on as without
a mask. My personality doesn’t change if I have to look at a screen.
But my second responsibility, to save lives in my community, with
all of you in every community, and I will not put my hardworking
staff or the others that serve and protect us here at risk. So, if 1
have to choose between a mask and a screen, I choose the screen.

Thank you, Mr. Chairman. I yield back.

The CHAIRMAN. Thank you very much.



95

Are there any questions?

Seeing none, let me thank the distinguished majority leader for
being here and for his work on the task force. Let me also thank
Mr. Davis, Ranking Member Davis, for being here all of this time
and for his work on the task force.

And let me just say as strongly as I can, Mr. Davis, that I strong-
ly disagree with you and emphatically disagree with you on the
New England Patriots. As my late father would say, you hate the
sin, love the sinner. So we will work things out. But I appreciate
you being here.

And I don’t know if anyone has any final things to add, but——

Mr. HoYER. Mr. Chairman, I just want to say that I think the
Congress is blessed by having someone as chair of the Rules Com-
mittee who is as fair as any of our Members, who wants to make
sure that the process is fair. Obviously, he wants the result that
he wants, but he wants to make sure—and I agree with him—that
the process of getting to a decision gives everybody a fair shot.

And we want to do that in this process, but we do want to make
sure that the Congress can, in fact, act at a time of great crisis.

Thank you very much, Mr. Chairman.

The CHAIRMAN. Thank you.

Mr. Davis.

Mr. Davis of Illinois. Mr. Chair, Leader, my fellow colleagues,
thank you again.

I would just like to remind the committee, following us today are
going to be Members of our party offering amendments. I certainly
hope you take into consideration our debate today, and I certainly
hope you take into consideration their amendments to make this
rule much more bipartisan than it is right now.

So, with that, thank you, Mr. Chair. I still don’t like your mask
with the Patriots.

The CHAIRMAN. Get used to it.

But, anyway, nice to see you. You are dismissed.

And now I would like to call up our next panel: Mr. Bergman,
Mr. Bishop, Mr. Byrne, Mr. Jordan, and Mr. Pence.

To maintain health and safety, please take a chair in the second
row. Staff will escort you to your chairs.

Mr. PERLMUTTER. Mr. Chairman.

The CHAIRMAN. Hold on just a minute.

Thank you.

Yeah, Mr. Perlmutter.

Mr. PERLMUTTER. Thank you. Mr. Morelle’s discussion reminded
me of something I meant to put into the record, and we discussed
it at the virtual conference we had a month ago.

The National Conference of State Legislatures has compiled 17
States, the District of Columbia, Guam and the Virgin Islands that
allow for some type of remote voting. And I believe the template
for this current rule is similar to that that is being done in Penn-
sylvania.

[The information follows:]
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5/19/2020 Continuity of Legislature During Emergency

M NCSL

Continuity of Legislature During
Emergency

5/19/2020

Planning for a disruption in the operation of state government, and legisiatures in particuiar, has
been on the minds of the legislative bodies since the 1950s, during the height of the Cold War, and, in
some cases, was provided for in state constitutions even earlier. Providing the legislature with
methods to continue to work, or return to work, during an emergency is an important goal.

The threats to a legislature’s ability to function may be as complex as an enemy attack or as
seemingly mundane as the flu. in fact, pandemic flu is one of many catastrophic events that could
affect state legislatures.

NCSL has compiled information for legislatures to consider in developing or reviewing a continuity of
government plan.

Examine State Constitution, Statutes and Chamber
Rules

hitps:/iwww.nesl / tate-legi: inuity-of-legi during- aspx 145
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A good starting point is to examine the state constitution for provisions that may help in designing a
continuity of government plan as well as identifying provisions that could derail these efforts.

What to look for:

= A continuity of government (COG) authorization.

= Determine under what circumstances your COG authorization applies. Many emergency actions
only occur “in case of enemy attack.”

= Determine whether the seat of government can be changed and under what circumstances.
» Determine whether quorum requirements can be changed or suspended.
= Determine whether legislative sessions are required to be open.

« Determine whether the legislature may meet remotely.

Continuity of Government Authorization

Continuity of government encompasses many aspects of the legislative process, from the way the
legislature is convened in an emergency, to lines of succession for public offices, and the location
where the session will be held. The authority to do many of these things resides in a state’s
constitution. While many constitutional provisions tie the trigger for these powers to an enemy
attack, a few have broadened the definition to include other emergencies.

In 2019, for example, Washington voters approved a constitutional amendment to expand continuity
of government authorization beyond “enemy attack.” The amendment added “catastrophic incidents”
to the specified periods of emergency.

Another example is a joint rule adopted by the Colorado General Assembly, which sets out procedure
during a declared disaster emergency.

Session

There are two main types of legislative sessions—regular and special (sometimes known as
extraordinary). A regular session is the annual or biennial gathering of legisiators, the starting date
(and often, the length) of which is set by constitution or statute.

Unlike regular sessions, there is no specific timing for special sessions. They occur intermittently to
deal with specific issues or topics. Usually, the scope of a special session—that is, the topics that may
be taken up—is limited to the issues specified in the notice calling for the special session. Legislatures
may be called into special session during an emergency.

In 36 states, the governor and the legislature have the ability to convene a special session. In the
remaining 14 states, however, only the governor has that authority.

hitps:/iwww.ncsl tats i inuity-of-legis dufing aspx




98

5/19/2020 Continulty of Legislature During Emergency

Due to the COVID-19 emergency, many legislatures suspended, postponed or temporarily adjourned
their sessions. Others have met in special sessions. NCSL is tracking those actions here.

Emergency Interim Successors or Lines of Succession

Most emergency interim succession acts were enacted during the Cold War period between 1959 to
1963 as a result of increased tensions between the U.S. and the Soviet Union. During this time, state
legislatures enacted laws to provide emergency successors (replacements) for legislators in the

event an enemy attack occurred. Today, these acts have the potential for use with other emergencies,
i.e., during a natural disaster or pandemic,

At least 12 states have a provision in constitution or statute for legislative emergency interim
successors. Several other states have constitutional provisions for emergency interim successors for
public offices.

Temporary Suspension or Modification of Quorum in an Emergency

"Quorum” is defined as the number of members of a deliberative body that must be present in order
to transact business and to make its acts valid. Most often, that number is a majority of the
membership. In four legislatures, there is a supermajority reguirement. At least 13 states can change
or suspend quorum requirements in an emergency.

Remote Participation

In normal circumstances, legislatures typically operate under a "you must be present” rule-~that is,
legislators must be physically present in committee or on the chamber floor to participate in debate
or voting. The rationale for this rule centers on the integrity of the legislative process. Requiring
members’ physical presence creates a comfort level that procedures can more easHy be controlled
and the public can witness debate and voting. State legislatures, however, more often allow the use
of technology to facilitate public input into committee meetings.

In two states—Oregon and Wisconsin—specific provisions allowing the remote or virtual meeting of
the legislature if emergencies exist.

In 2012, Oregon voters approved a constitutional amendment relating to catastrophic disaster. The
amendment defined catastrophic disaster and grants additional powers to the governor and
legislature. The approved amendment is set forth in Article 10-A of the Oregon Constitution. The
language authorizing participation in session by electronic or other means is in Section 5.

Wisconsin's constitutional provision on continuity of civil government (Article 4, Section 34) allows the
legislature to "adopt such other measures that may be necessary and proper for attaining the
objectives of this section.” Statute 13.42 was enacted under this authorization. The statute allows
virtual meetings of the legislature and legislative committees when an emergency (or imminent threat
of one) exists.

In March, April or May 2020, legislatures or chambers in at least 17 states, the District of Columbia,
Guam and the Virgin Islands changed their procedures to allow for remote participation or voting. In
most, if not all cases, these changes are temporary or tied specifically to the COVID-19 emergency.

https: fhwww.ncel y tate-legi inity-of- during aspx 35
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They are:
= Arizona House (by motion)

Arkansas House and Senate (HR 1001 and SB 2)

California Senate (SR 86)

= Connecticut House and Senate (HR 28)
= Hawaii Senate (SR 197}

Kentucky House (HR 133)

Louisiana Senate (SR 45)

= Massachusetts House and Senate (HR 4676 and Senate Report 2688)

Minnesota House and Senate {Rule 10.01, SR 229)

= New Jersey Assembly (AB 3852 and AB 3850)

= New York Assembly and Senate (AR 854 and SR 3108)

= North Carolina House (HB 1044)

» Oklahoma House and Senate (SR 17 and HR 1032)

» Pennsylvania Senate and House (SR 318 and HR 834)

= South Dakota Legislature (announcement and arrangements)
= Utah House and Senate (SR 16)

= Vermont House and Senate (SR 10, SR 11, SR 48, HR 17 and HR 18)
District of Columbia (B 23-718)

Guam (R 323)

Virgin Islands (No. 33-20-004)

Information Technology, Facilities and Operations,and
Staffing

In addition to the constitutional provisions, statutes, and chamber rules that help facilitate the
legislative process during an emergency, COG plans also may include other aspects of legislative
operations. The following are three examples.

information Technology. information technology (IT) is the backbone of an organization, and
planning for a disruption in operations is vital. As you consider what will be included in your
continuity of government plan, it is important to remember that without IT capabilities in the event of
an emergency, the plan likely cannot be carried out. For example, as noted above, some legislatures
have provisions that allow them to meet virtually. in light of the COVID-19 crisis, legislatures are
quickly adapting to these changing circumstances and using web-based virtual meeting tools or

hitps: nesl i tate-legi inuity-of-legi during: aspx
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teleconferencing for remote meetings. They are continuing to live-stream proceedings to facilitate
virtual participation in the process. In addition, IT staff are supporting legislative staff and legislators
as they continue to work from home.,

Facilities and Operations. The state capitol is the “people’s building” and is the physical face of state
government. Keeping the physical building open and operating can be a big challenge, especially in
the event of an emergency.

Staffing. Legislative staff are integral to the functioning of state legislatures. They process legislation,
conduct research, develop budget analyses, provide constituent support and a variety of other tasks.

Additional Resources
= Open Floor Sessions

» COVID-19: State Actions Related to Legislative Operations

Continuity of Government in Constitutions

= Emergency Interim Succession Acts

NCSL Blog: Dust Off Your IT Pandemic Plans

Copyright 2020 by National Conference of State Legislatures

hitps:/Avww.nest, tats i inuity-of-legi during asp;
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Mr. PERLMUTTER. I would also like to have the record reflect that
virtually every democracy around the world is now allowing for
some type of virtual voting because of the novel coronavirus.

Thank you.

The CHAIRMAN. I thank the gentleman.

So I know you are all probably gathering support around an
amendment to limit the 5-minute rule in the Rules Committee, but
let me—I don’t know whether anyone has a preference to go first,
but, if not, we will begin with Mr. Bergman.

STATEMENT OF THE HON. JACK BERGMAN, A REPRESENTA-
TIVE IN CONGRESS FROM THE STATE OF MICHIGAN

Mr. BERGMAN. Thank you, Mr. Chairman.

The CHAIRMAN. I think your mic is not on yet.

Mr. BERGMAN. There we go.

The CHAIRMAN. There we go. Okay. Welcome.

Mr. BERGMAN. Are we doing this alphabetically or by age?

Mrs. TORRES. Either way, you are first.

Mr. BERGMAN. Well, number one, thank you, Mr. Chairman and
the Rules Committee, for allowing me the opportunity to speak
icoday. I believe that the American people want to hear this dia-
ogue.

I want to be brief. I am not a lawyer. I am not a constitutional
scholar. I am just a Marine. Over 50 years ago, I swore an oath
to, quote, “support and defend the Constitution against all enemies,
foreign and domestic, and to bear true faith and allegiance to the
same.” That oath never expires.

“Honor,” “courage,” and “commitment” are not Marine Corps
buzzwords. They are part of a belief system designed to instill con-
fidence and achieve results at all times, but especially in stressful
times, life-threatening times.

As just a fact, 35 years ago today by days—35 months ago by
days, 14th of June, several of us were scrambling for our lives on
a baseball field in Alexandria. So we were not worried about a lot
that day other than making sure that we did the right thing for
the right reason, and it was instinctive.

The actions that we take, the decisions that we make as the
116th Congress will be viewed, reviewed, debated, and discussed by
future generations. When those of us privileged enough to be em-
powered by our constituents to vote on these important issues re-
flect back, will we see that the actions that we took built trust,
built confidence, or diminished it?

And that trust is given to us, granted to us, if you will, by the
American people. Either they trust us or they don’t. Are we, as the
House of Representatives, leading by example? Are we inspiring
others?

You know, we will adapt. I heard, as I listened here for the last
couple of hours, suggestions about how we can change the setup of
the committee room. Some of us are used to setting up forward op-
erations around the world in contended areas, are used to adjusting
to the challenges and the threats of the day.

I know that we are better than what I have seen recently in the
media, but I believe we, as a body, can come together and show the
American people—show them that we can be socially distanced,
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that we can be personally responsible, and that we can conduct our
business here in Washington, D.C., in an appropriate, safe manner.

But what the American people want to see and need to see—they
need to see us agreeing to disagree, being passionate about what
we believe in, but, in the end, coming to a consensus, if you will,
and making a decision and going forward.

So I oppose the proxy voting. We will adjust technologically, and
we can do it safely, but we must do it aggressively, with the
thought of actually what we have been chartered to do by the peo-
ple who sent us here.

And, with that, I yield back.

The CHAIRMAN. Thank you very much.

Mr. Bishop.

STATEMENT OF THE HON. DAN BISHOP, A REPRESENTATIVE
IN CONGRESS FROM THE STATE OF NORTH CAROLINA

Mr. BisHOP of North Carolina. Thank you, Chairman McGovern,
Ranking Member Cole, for the opportunity to testify—members of
the committee.

It has been a fascinating experience to listen to your proceedings
today because there are many Members here and, of course, your
witnesses who have great experience, long experience in Congress.
No one is more rank-and-file than me, elected last September, a
member of the minority.

And I learned a great deal in the comments made by all, but one
thing that kept ringing in my ears is perhaps, Mr. Woodall, some-
thing that you said in response to Mr. Hoyer or agreeing with Mr.
Hoyer: that this is an unprecedented experience. And it is not.

Now, it is, Mr. Woodall, for your age, because you were born in
1970. But in 1968-1969, there was the Hong Kong Flu pandemic
that killed 100,000 Americans and a million people worldwide. And
at a population then of 200 million in the Nation, if you extrapolate
it, according to the American Institute of Economic Research, it
might be a 250,000-person death, if you extrapolate it.

And I heard a lot said by Mr. Hoyer and other Members and
members of the committee that have well-voiced the fears that we
all experience. But I think what is different about this situation is
the way in which we are reacting to fear. Because it is not an un-
precedented situation.

In 1968-1969, it is not even clear that there were any alterations
in the proceedings of the Congress. In 1918, the Congress wasn’t
dissolved.

Unfortunately, what this bill represents is a failure of leadership
when leadership is desperately needed, a loss of nerve when cour-
age is called for.

Contrary—well, to Mr. Hoyer’s point, this institution has always
met in times of crisis. This House has remained open in the after-
math of the attacks on 9/11 and in 1861, with the Confederate
Army a few miles away.

By refusing to let Members get back to the work we were elected
to do, Speaker Pelosi and the Democratic leadership seek to enforce
a vision of the House completely at odds with the vision of the
Framers of the Constitution and, in the process, supplant the will
of the people with the will of a liberal elite.
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Given that, it is no surprise that, instead of a bipartisan recovery
package supporting efforts of States to reopen, later today this com-
mittee will consider a bill that amounts to a socialist wish list
masquerading as a relief package.

That failure of leadership, which this one exacerbates, reflects
the simple truth that Members cannot represent their constituents
without being here in Washington to debate, negotiate, and work
with their colleagues.

Instead of considering commonsense proposals to allow all Mem-
bers to perform responsibly the work we were elected to do, this
proceeds with a radical change to House procedure that would
upend 200 years of precedent and irreparably damage this institu-
tion. So-called proxy voting cheapens and dilutes the people’s con-
stitutional right to have their voices heard in this Nation’s Capital.

I am here, ready to work with all my colleagues. And I will keep
coming back to Washington every week, as safely as possible but
confronting risk if necessary, to uphold the oath I took when I was
sworn into this office.

Thank you for your patience. I yield back.

The CHAIRMAN. Thank you very much.

Our former colleague on the Rules Committee, Mr. Byrne, wel-
come back.

STATEMENT OF THE HON. BRADLEY BYRNE, A REPRESENTA-
TIVE IN CONGRESS FROM THE STATE OF ALABAMA

Mr. BYRNE. Thank you, Mr. Chairman. It is good to be back. The
last few hours have reminded me of all the fond memories I have
of being a member of this committee.

I am here today to testify regarding H.R. 965.

We all have a responsibility to defend the Constitution and this
institution. Members walked these halls hundreds of years before
we arrived, and, God willing, they will continue to do so for hun-
dreds of years after we are gone. The truth is, we are mere
custodians of this building and this institution and the awesome
powers and responsibilities that the Founders laid down for us. As
Benjamin Franklin is said to have famously retorted, “This is a Re-
public, if we can keep it.”

Republics have vanished in the past. The Roman Republic van-
ished when their legislative body, the Roman Senate, simply abdi-
cated its legislative responsibility and let men who actually acted
as dictators and then later emperors take over.

Today, it is my strong belief this committee will transmit a rule
change to the House that is not only unconstitutional but will dam-
age the institution of the House for years to come. I came back
early to tell you I think it is a grave mistake, and I ask you to re-
ject it.

The Constitution of the United States, Article I, section 5, makes
it pretty clear that, in each house, a majority shall constitute a
quorum to do business, but a smaller number may adjourn from
day to day and may be authorized to compel the attendance of ab-
sent Members.

Now, why would they want to have that power to compel the at-
tendance of absent Members unless they intended for a quorum to
include the physical presence of Members?



104

Now, we have further proof of this. In the very first Congress,
which was supposed to meet and did meet on March the 4th, 1789,
in New York—one of the Members there, by the way, was James
Madison, probably the most important person at the Constitutional
Convention. They met, but they couldn’t conduct business because
they couldn’t achieve a quorum. In fact, they met for day after day
after day until April the 1st, 1789, when they finally got enough
people there, physically, to constitute the quorum that the Con-
stitution required.

Now, Mr. Madison didn’t raise his hand and say, “Hey, we didn’t
require that.” He sat there patiently, day after day after day, wait-
ing for that quorum to arrive.

That was a pretty important Congress. That Congress created
the Department of Treasury, created the Department of State, cre-
ated the Department of War, created the Attorney General’s Office,
created the first Federal court system, and sent the Bill of Rights
to the States for their ratification.

If that Congress, with people like James Madison in it, could
Wé(liit for that quorum to get there, surely we can get our quorum
today.

Now, I listened to the majority leader talk about the “quiet dog-
mas of the past,” quoting President Lincoln. The Constitution of
the United States is not quiet, and it is not dogma. It is the funda-
mental law of the United States.

By the way, President Lincoln used those words in his annual re-
port to Congress on December 1, 1862, when he proposed one of the
worst ideas he ever had, which was not to free the enslaved people
of the United States, but to round them up, put them on boats, and
re-colonize them to Africa. Thankfully, we didn’t follow what he
wanted to do. But it just goes to show, even great men can have
bad ideas.

Mr. BYRNE. As you have heard over and over again, Congress
has met through foreign invasions in the war of 1812, the civil war,
two world wars, and by my count, three serious pandemics. In fact,
during the 1890s and early 1900s, Washington was the hottest spot
in America for typhoid fever. And up until 1950, because of the
water around this place, Washington was subject to recurrent bouts
of malaria.

So Congresses have met here for centuries in the face of disease
and figured out a way to make it work without having to change
their rules. And I did check with CRS to make sure we never
changed our rules in light of those diseases, and we didn’t.

I do not mean to make light of the serious issues that some mem-
bers face in getting to Washington, D.C. now or the fact that some
members may be simply unable to attend or face serious health
risks if they do. However, the Framers already provided for this.
They did not say we cannot transact business unless all were
present. They were clear. Majority present would suffice. The fact
that most of us are here today and probably arrived to Washington
via air travel would be astounding to our forbearers, many of whom
traveled weeks or even months to make it to a session.

Certainly, the Framers would probably never have imagined that
even on an inconsequential vote it is not uncommon for 95 percent
or more of the House to be present and voting. Despite all the chal-
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lenges that we are presently facing with COVID-19, only 35 mem-
bers missed the roll call vote 2 weeks ago. Again, the Constitution
contemplates only 218 of us being able to make it, and we already
provide a mechanism for members to enter into the record how
they would vote had they been present. Yet the majority feels com-
fortable today effectively lowering the quorum requirements to a
mere 22 members. Under the rule proposed today, only 22 Demo-
crats to command the House to pass or do whatever you want.

I know many will say it is unfair for me to demand members
come to Washington right now. They will say it is dangerous or a
health risk to others. Let me say this. I have interacted with, in
my district, over the last couple of months, people who have been
forced to go to work day after day after day. Healthcare workers,
people in the agriculture industry who produce our food, the people
who process our food, the people who transport our food, the people
stocking on the shelves and check us out, people who work in phar-
macies, people who work in utilities. And I could go on and on and
on, and they show up every day without near the protections that
we all have here today and they do their job. And they have a right
to expect that the House of Representatives will show up like they
do and do our job.

The truth is that the quorum requirement and the quorum point
of order is an important check on abuse of power. And remember,
it was abuse of power that did in the Roman republic. At the Con-
stitutional Convention, no less an authority than George Mason
called the thought of a less than majority quorum to be dangerous,
remarking that it, quote, would allow a small number of members
to make laws, close quote. What would George Mason say about
the Congress today?

In the last 3 months, some of the most monumental pieces of leg-
islation passed in decades, and they have appeared out of air from
the Speaker’s office. No hearings, no markups, no amendments ac-
cepted. We have already spent over 11 percent of our GDP in the
last 3 months under this process. Now we are about to lay upon
the House another bill that counts for a 70 percent growth of last
year’s entire Federal budget under the same manner. We are living
in a House where the work product is coming from the very top
and being thrown upon the rest of us, and we are abdicating our
responsibility to legislate.

If we are honest with ourselves, I believe no one would challenge
me when I say the rights and individual prerogatives of the mem-
bers of the House have been steadily shrinking for decades. It was
true when the chairman eloquently made this point when he was
the ranking member of this committee and it is just as true today.
Too much power has been taken away from individual members in
committees of jurisdiction and transferred to the Office of the
Speaker. With all due respect, this proposal today reinforces what
is fast becoming a complete transfer of the power of the institution
to the Speaker.

If the committee and amendment process is unnecessary to make
laws, so is the presence of members to even bother to come and
vote. Your proposal says to members, don’t come to Washington. It
has already been decided.
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That address from Mr. Lincoln to the Congress as I say occurred
on December 1, 1862. We were in the middle of a civil war. Ten
days later, the Battle of Fredericksburg occurred 50 miles from
here. There were 18,000 casualties in that battle. It was a decisive
victory for General Lee and the confederacy. And there were many
Members of Congress that were worried that General Lee would
march that same Army up here and take the capital of the United
States. And yet the Congress continued to meet here in Wash-
ington, D.C. Perhaps these prior Congresses were just made of
sterner stuff or perhaps they had an understanding of their obliga-
tions as Members different from ours.

I am concerned about this disease, I take it seriously and I take
precautions, but I am not afraid of this disease any more than
those people I talked about who show up day after day after day
and do their jobs that is so important to us, any more than they
are afraid enough to not show up for work. If they can show up for
work and do their job, Mr. Chairman, I think we can show up for
work and do our job.

And if I can make one last point. Mr. Cole said something that
I hadn’t thought about. He is right. There are times when I am in
conversations here in Washington with my colleagues on the other
side of the aisle and they tell me things that change my mind. And
if we are not together, we are not going to have those opportunities
as a practical matter. We will lose that opportunity, and we will
lose the ability to have the sort of deliberative process that makes
better policy.

When we got the second coronavirus bill that dealt with paid
leave, paid sick leave, it showed up without any committee work,
including the committee on which I sit, which is the committee of
jurisdiction. We were given less than an hour to look at it and then
vote on it at 1 o’clock in the morning. And then we found out there
were so many problems with it, they had to pass a 90-page tech-
nical corrections bill. Perhaps if it had gone through the regular
process and we had done our job, that that bill would have been
right the first time it came before us instead of being shoved down
our throat.

With that, Mr. Chairman, I yield back, and I appreciate it.

The CHAIRMAN. Thank you.

Mr. Jordan.

STATEMENT OF THE HON. JIM JORDAN, A REPRESENTATIVE
IN CONGRESS FROM THE STATE OF OHIO

Mr. JorDAN. Thank you, Mr. Chairman and ranking member.
Three weeks ago, in a critically important memorandum, the Attor-
ney General of the United States said this: The Constitution is not
suspended during a crisis. And amen to that. And guess who
agreed with him? Guess who agreed with him just last month? The
Speaker of the United States House of Representatives said this:
There is a constitutional requirement. We vote in person. Today,
we are changing that. Today, we are not following the Constitution.
In fact, I think we are trying to suspend the Constitution by allow-
ing proxies to establish a quorum.

The Supreme Court was very clear. In the Ballin decision, the
Supreme Court said this: Members have to be present. Constitution
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requires the presence of a majority, and when that majority is
present, the power of the House arises. You have got to have a ma-
jority present. You can’t—you can’t phone it in. You can’t mail it
in. Present means present. You got to be there. Frankly, you got
to be here in order to conduct the business of the American people.

And understand what is in this proposal. One member can have
10 proxies. You know what that means? 22 members with 10 prox-
ies in their back pocket can conduct the business of the American
people. Twenty-two, 5 percent of the United States House of Rep-
resentatives. Five percent can conduct the business of the Amer-
ican people representing all 330 million?

You can’t phone it in. You can’t mail it in. We are supposed to
be present to do the business of the American people. Article I, Sec-
tion 4 mandates that the Congress, quote, must assemble at least
once a year. We do this at the start of every Congress. Article I,
Section 5 requires Congress to physically congregate to vote to
change where it sits. So if we are going to change where we sit,
we got to come together. It is, frankly, what you are doing tomor-
row, what the majority wants to do tomorrow.

Article I, Section 5 requires a recorded vote on any question at
the desire of one-fifth present. The people required four recorded
votes stand up on the floor. We do this every vote we take on the
House floor. Twenty percent. How can that happen if you got 22
members with 10 proxies, how can you even have that?

Article I, Section 6 says this. It protects members from arrest
during travel to and from their attendance at a session of their re-
spective House. Well, golly, if you can mail in your vote, why would
the Constitution say you have to be protected from being arrested
coming to vote? You could just mail it in. That makes no sense.

All of these provisions envision members physically traveling and
being present at the seat of the Federal Government to do the busi-
ness of the American people, but we are going to change all that.
We are going to change all that. The Constitution leaves no room
for what we are trying to do here. It is so wrong. Farmers are
planting crops. As my colleagues mentioned, farmers are planting
crops, truckers are moving goods, grocers are stocking shelves,
frontline healthcare workers haven’t missed a day, law enforcement
are busting their tail every day doing their job, but somehow Con-
gress can’t. Nope. Nope. We are going to phone it in. We are going
to mail it in. We are going to ask a coworker to do our job and vote
for us.

This is a dangerous place we are heading and everybody knows
it, but the majority’s going to go ahead and do it, and that is what
ticks me off. Proxy voting, Zoom, WebEx, House party meetings
and hearings, quasi hearings, remote depositions. Remote deposi-
tions? The example this sends, the precedent this sets is wrong,
and I think even the majority knows it, but they are going to pass
it anyway. And that is why the country gets so ticked with this
place. Let’s just get here and do like we are doing today. I testified
for an hour in this very room 3 weeks ago. We are all testifying
here, keeping our appropriate distance, doing it the way we are
supposed to do it. It isn’t going to be easy, but doing things the
right way is never easy.



108

The hard way is usually the right way, so let’s do it the hard
way. Let’s do it the right way. Let’s do it the way we have been
doing it for 200-plus years instead of phoning it in and mailing it

in.

I yield back.

The CHAIRMAN. Thank you very much.

I just would like to remind the panel of the advice of Dr.
Monahan, that if the discussion becomes especially high spirited in
nature, that we should wear masks because we release virus par-
ticles onto the microphone.

Mr. JorDAN. Changing the Constitution should be high spirited,
Mr. Chairman. Holy cow. Not changing. Not adhering to it.

The CHAIRMAN. All right. The gentleman’s been heard.

Mr. Pence.

STATEMENT OF THE HON. GREG PENCE, A REPRESENTATIVE
IN CONGRESS FROM THE STATE OF INDIANA

Mr. PENCE. Chairman McGovern and Ranking Member Cole,
thank you for allowing me to testify on the House Democrats’ pro-
posal to authorize remote voting by proxy and remote committee
proceedings.

Mr. Chairman, throughout our Nation’s history, the House of
Representatives has cast their votes here under all circumstances.
Tomorrow, we will consider legislation that represents one of the
largest power grabs by a select few, or one, in the history of Con-
gress. This legislation was written without the participation from
more than half of the country’s representatives. I know that the
coronavirus pandemic continues to pose a real threat to our health,
but these concerns do not supersede the responsibility we have and
I have to my constituents.

I believe it is very wrong to pass my vote to someone who has
never stepped foot in my district. This voting card does not belong
to me. It is not mine to proxy to my peers. This voting card belongs
to the Sixth Congressional District of Indiana.

Today I am here to uphold the oath I took when I said, and I
quote: I will well and faithfully represent the Hoosiers that sent me
to Washington, D.C., to cast my vote on their behalf. I am here to
stand with the healthcare providers, truckers, farmers, and essen-
tial workers, the marines, sailors, soldiers, airmen, Coasties, and
all the other heroes who are still showing up every single day on
behalf of their communities and this country.

Mr. Chairman, I respect that some of my peers are concerned
about their own health and personal safety, but that does not ab-
solve Congress’ responsibility or mine.

The definition of Congress is, and I quote: A national legislative
body, especially that of the United States, which meets at the Cap-
ital in Washington, D.C. The Trump administration is working
here, the Senate is working here. The United States House of Rep-
resentatives should lead by example and come to work here too.

Thank you. I yield back.

The CHAIRMAN. Thank you.

Everybody testified?

Thank you very much. I appreciate you being here.
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Let me just make a couple of remarks. I don’t want to go on too
long here. Sometimes I get the impression that we just talk past
each other in this chamber, and I am listening to some of the testi-
mony that I don’t think reflects some of the concerns that were
raised, at least accurately, during this hearing.

But let me begin by reminding everybody here that over a month
ago, I actually sent a Dear Colleague letter to everybody here,
Democrats, Republicans, asking for input on how we might deal
with this. A handful of people responded. I don’t recall anybody
here sending me or the Rules Committee guidance or advice, be
that as it may, but the idea that somehow that nobody wanted to
hear what anybody else had to say is just not right.

We heard—by the way, we have heard not just from Democrats,
but I got calls from a lot of Republicans. In fact, some of your col-
leagues on the Republican side expressed frustration with the fact
that we didn’t do something the last time we were here. And I
asked whether they would have voted with us, they said probably
not, but nonetheless, they wanted us to do something because that
was the right thing to do.

And let me just state for the record, this is not about courage or
about protecting Members of Congress. I am reminded of that great
philosopher Billy Joel who said only the good die young. I am not
worried about Members of Congress. What I am worried about are
staff, I am worried about the Capitol Police, I am worried about the
people who maintain this campus. This is a serious, serious, seri-
ous pandemic.

I heard reference to the pandemic of 1918, how Congress contin-
ued to function. It really didn’t. In fact, it was so dysfunctional that
a bill to provide additional doctors to rural areas couldn’t get
passed because people couldn’t get here. I mean, that is an example
of failure that I don’t want to see repeated now.

Yeah, I understand all the constitutional questions. Believe me,
we have been talking to constitutional scholars and maybe you
have as well, and clearly, we do not want to do anything—I think
there is a bipartisan concern—that would, in fact, violate the Con-
stitution. But I will remind you, and I have never heard anybody
object to this, that when my friends were in charge and they
changed the rules post-9/11, you came up with the scheme that
would allow literally two people to constitute a quorum here in the
House of Representatives.

I think the Constitution is very clear about what a quorum is.
And the idea that you could basically say that two people can just
run everything, you know—I don’t know. I voted against that when
that came up, but that was something that my friends did when
they were in charge. I am not sure—I don’t know whether any of
you were here at the time, but that was the response. I mean, I
think that—that, to me, there were constitutional questions.

But having said that, I didn’t say that the Republican party tried
to destroy the Constitution. I think that was borne out of a legiti-
mate concern about how we would function in the face of a catas-
trophe, a major terrorist attack. I think it was the wrong approach.
I voted against it, but I didn’t question the motives of what people
were doing.
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I agree with Mr. Byrne. I don’t like the idea that we are passing
major pieces of legislation without committee hearings or markups.
That is one of the things this is trying to address. You know, I will
remind you that we are here because already it is May and 85,000
people are dead of this virus. I hope the President is right that this
is going to go away forever soon. I hope he is right, and then we
will never have to even do any of this stuff. But if he is wrong, and
we are already close to 100,000, and we will probably get to
100,000 before the end of June, and we are being told that things
might be much worse in the fall, I want to be prepared. I want to
make sure we function. I mean, I want to make sure that we can
do hearings and that it is safe for people to come here. Not just
Members of Congress. We all could be carriers and be asymp-
tomatic and, you know, by interacting with the people on our staffs
or here, we could be inadvertently spreading this disease.

I don’t want to question anybody’s motivations here, but I am
just simply saying that I think the status quo is unacceptable. I
want there to be hearings. I want there to be deliberation. I want
there to be oversight. I want to make sure that the money that all
of us in a bipartisan way, at least most of us, in a bipartisan way
passed, that is getting to the people that need it. That is an impor-
tant—that is an important obligation that we have. And I want to
make sure that we also, in addition to responding to this emer-
gency, that we are doing our appropriations work; that we are
keeping the government running; that we are passing a defense au-
thorization bill.

And under the proposal we are putting forward, if you want to
come here, you can come here. But let me just say just from a prac-
tical, logistical point of view: We are the Rules Committee. We are
one of the smallest committees in the Congress and here we are
taking up the entire Ways and Means committee room, which is
the biggest committee hearing room in the House of Representa-
tives.

Now, some of us could maybe meet in the auditorium, I guess,
if you are the Transportation Committee. Maybe some could meet
on the House floor. By the way, we are not just three committees.
I mean, we have lots of committees that all feel that they are doing
important work and they are doing important work. The Veterans
committee, the Resources committee, you know, all the Appropria-
tions subcommittees. I can go right down the list of all the commit-
tees that we have here.

So we have a job to do. And, look, you know, we had a bipartisan
task force to try to look at some of this stuff. We agree on some
stuff. Some stuff we didn’t agree on. You know, sometimes that
happens, you can’t get to an agreement. And we will have this de-
bate and we will move forward. But I just really—I resent the im-
plication that somehow our motivations are suspect here when, in
fact, what we are trying to do is respond to the bipartisan calls and
concerns that have been expressed by members of this House.

I can drive here from Massachusetts. That is what I have been
doing, and I will come here, for committee meetings. I will try to
follow all the rules and regulations, but, you know, in this case, one
glove doesn’t fit all. And so I don’t think this is a test of one’s cour-
age or I want to show that, you know, I am willing to show up no
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matter what. This is also about common sense and about protecting
the people that we come in contact every single day, not just us,
but everybody around us.

So I appreciate you being here. You know, we will have a vig-
orous debate.

Mr. Byrne.

Mr. BYRNE. Just one last thing. I believe that the rule change in
2005 is also unconstitutional.

The CHAIRMAN. I appreciate that.

Mr. BYRNE. I didn’t want to seem inconsistent on that. I do think
it is unconstitutional.

The CHAIRMAN. And we need to look at it. I appreciate it.

Mr. Cole.

Mr. CoLE. Thank you very much, Mr. Chairman. And thank all
of our witnesses. I just actually have one question that I would just
ask to all of them, if I may.

And I recognize constitutional scholars disagree on this. I recog-
nize all of you aren’t lawyers, so—but you are members of this
body, and so I just want to know, in your opinion, personally, if you
have one, is it constitutional to allow Members of Congress to vote
on matters before the full House without them being physically
present in the chamber?

And I will start, if I may, with you, General, and then just move
across.

Mr. BERGMAN. No.

Mr. BisHOP. No, by virtue of the definition of the word “present.”

Mr. BYRNE. No, sir.

Mr. JORDAN. No.

Mr. PENCE. No, but it is very much against what my constituents
have told me where they want me to be.

Mr. CoLE. Thank you. That was an incredibly brief set of an-
swers, and I thank all of you for that. But I asked the question,
Mr. Chairman, just to make the point. I think every member in
this particular panel feels strongly about this constitutionally. I
don’t think they are here to question anybody’s motives or courage
or anything. I don’t believe that for a minute, and I don’t believe
that of people that hold the other point of view either.

I just think, you know, if you take an oath and this is the way
you understand your oath to apply in this circumstance, that is an
important thing for the record to show. But the members are all
here in this particular panel because they think, literally, the rule
we are about to pass, assuming we do and we probably will tomor-
row, is unconstitutional; that the rule, just as my friend Mr. Byrne
said, maybe what we did in 2004 or 2005, whatever that too. So
you can’t get mad at members when they are expressing their opin-
ion about their constitutional obligation under an oath that they all
swore to.

So with that, I yield back.

The CHAIRMAN. Thank you.

Ms. Torres.

Mrs. TORRES. I am going to pass.

The CHAIRMAN. Mr. Woodall.

Mr. WoobpALL. Thank you, Mr. Chairman.
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I was struck by your opening that sometimes we talk past each
other, because I think you are absolutely right, your high-spirited
response to our witnesses was that Congress has a job to do and
we have got to get back to it and folks just need to get on board
and we need to get it done. When I was listening to the testimony,
I didn’t hear anybody say Congress should abdicate their responsi-
bility. I thought I heard everybody say Congress needs to get back
about their business. And I say that because I was so disappointed
that the bipartisan group couldn’t reach a bipartisan consensus.

The chairman says he resents the implication something nefar-
ious is going on here. I resent the implication that we don’t love
this institution enough collectively to find a bipartisan solution to
getting about our work. I know that we can.

But, General, if T could start with you, as Mr. Cole did, and go
across. Chairman says we have got to get this place back to work.
That is what I thought I understood you to say. Did I understand
you correctly?

Mr. BERGMAN. That is correct. We have got to get back to work.
That is what the American people expect us to do, and we can do
it safely. I mean, I have already done the—I loved geometry when
I was in high school. I have done the geometry of all of these
rooms, based on committee size, how we can do it, and make the
American people proud of us. They sent us here to debate, to go
at an issue from all sides, and we can do it, and we need to be the
example of how to, if you will—if you want to talk about the bigger
reopening of the economy, let’s talk about reopening of the House
of Representatives in its functional, daily business.

Mr. WoobDALL. Mr. Bishop, you have spoken out against the un-
derlying rules change, but for or against to getting the House back
to work?

Mr. BisHOP. So much for it, Mr. Woodall, that I am coming every
week. I am spending my weeks here because we must and we can
return to our duty here.

Mr. WoobpALL. Mr. Byrne, you are visiting with folks who are
getting back to work every day. Chairman’s right, we need to get
the House of Representatives back to work. You have spoken out
against the underlying rules change.

Mr. BYRNE. The United States House of Representatives, every
single one of us is essential to the functioning of this Nation. Every
other essential worker in America is at work. Every member of the
House of Representatives that can be here, and there are some of
us that can’t be here, need to come here and do our job as we have
done it for over 230 years.

Mr. WoODALL. Mr. Jordan, this is twice you have come to testify
before this committee as this committee has been trying to get back
to work. Again, the chairman’s right, the Congress has to get back
to work. We have to find a pathway forward, but you have spoken
out against this rule change.

Mr. JORDAN. Yeah. I mean, you heard my comments earlier, Con-
gressman. The chairman mentioned this is a small committee and
we are taking up a good portion of this large hearing room, but
there are other facilities. And he mentioned there is lots of commit-
tees, this is a smaller committee, but practical concerns and sched-
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uling concerns shouldn’t dictate a deviation from what the Con-
stitution requires.

Let’s schedule this room around the clock for committees that
can meet here. Let’s schedule the auditorium in the HVC around
the clock for committees that can meet there and maintain the ap-
propriate distance. That is just a scheduling practical concern, but
instead, we are saying no, no, no. Members can give their vote to
some other member, and conceivably under this legislation, 22
members could conduct the business of the American people. That
is certainly not what was envisioned in any way by the Constitu-
tion.

So let’s not make a scheduling and practical concern—very real.
The chairman’s right, very real—but let’s not make that the reason
we are going to change the Constitution and not follow the Con-
stitution. Let’s get back to work and let’s do it in the right way,
just like this committee is doing as we speak.

Mr. WooDALL. Mr. Pence, you traveled back to Washington for
this committee hearing today. Again, we do have to get Congress
back to work, but you have spoken out against this rules change.

Mr. PENCE. Yes, sir. I actually came Sunday as I felt so strongly
about being out here. As I mentioned earlier, my constituents kept
asking me, when is Congress going to get back to work? In their
mind, back to work is right out here.

Mr. WoobALL. Mr. Chairman, I don’t go through that exercise for
effect. I think you genuinely are looking for bipartisan cooperation
to get Congress back to work. And I believe you and Mr. Cole share
a disappointment that the bipartisan committee couldn’t find that,
but I can tell you this is a perfect cross-section of the Republican
Conference and every single one of them is concerned about the un-
derlying resolution, but absolutely shares the passion to get back
to work.

I know that if we commit more time to it as we talked about—
this is a September problem—worried about what happens in
round two, that we can find that bipartisan cross-section. We don’t
have to do this in a way that divides us. We can do this in a way
that brings this institution together, as I know you want to do.

And with that, I yield back.

The CHAIRMAN. Well, thank you very much.

I can’t speak for all of you, but I have been working very hard
during this time, talking to committee chairs, weighing in on my
priorities on some of the bills, dealing with my constituents. So, I
mean, some of us have been working. And I would also say that,
I guess where we disagree is that you said you think the only way
we can do our job is by all being here in one spot; whereas, some
of us believe we can operate remotely in some cases or in a hybrid
fashion.

But here is the good news. For everybody who wants to come
back, I mean, what we are doing here today basically allows for
that. And if that is where you feel most comfortable, in a com-
mittee room, you are more than welcome to do that. So nothing in
any way, shape, or form would undercut that.

Mr. Perlmutter.

Mr. PERLMUTTER. Thanks, Mr. Chair.
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Mr. Jordan, you and I didn’t agree last time you were here. We
don’t agree today, so I will just——

Mr. JORDAN. Imagine that.

Mr. PERLMUTTER. That is really surprising for the two of us.

But I do, General, I kind of like math too, so I did some math.

Mr. Bishop, I am looking at a Hong Kong flu. Hong Kong flu,
100,000 died over 3 years. We have 84,000 in 2 months. So if I do
the math, the math is 18 times 84,000 puts us at a 1,512,000, if
it continues for 3 years. So they are not the same thing. This is
more like the—this is more like the Spanish flu, which ultimately
resulted in us coming up with the UC, unanimous consent, where
two people have to agree and you pass legislation.

The thing that the Hong Kong flu may be like this is that it was
the second wave that was worse than the first, and we have to
watch out for that. At that time, it was considered to be an epi-
demic, and I am looking at the side bar of where there were 650
deaths a week in America. Today, it is 2,000 a day. So the math
is much different.

Mr. Byrne, I did some math for you, and it was brought to my
attention because of Mr. Pence. He is here to represent the 750,000
or so folks from his district. I assume you represent about that
many too. I think in my district, we are up to about 850,000. But
just doing the math, you said last vote, 35 were not present. 35
times 750,000, I think is about 26,250,000. That is how many peo-
ple they represented, that is how many people were
disenfranchised by their not being here because they were not
present.

We have at least two members of this committee, one of whom
you served with, Mr. Hastings, who has been told in no uncertain
terms he cannot travel because of his condition, but he certainly is
capable of making decisions and representing the 750,000 people.
And I wish he were here, because his voice is so strong and power-
ful. And I want him to be able to participate and provide his expe-
rience and his logic, whether it is virtually or by casting a vote by
Proxy.

And we have two pieces to this particular rule. You all have been
talking more about the floor vote and the proxy vote, but we also
have the ability of committees, although maybe imperfect, to con-
tinue to meet and allow for individuals to make decisions and make
votes on behalf of Americans. And that is the bottom line here is
the continuity of government.

And I appreciate everybody’s legal opinion that this is unconsti-
tutional, which I absolutely dispute every way to Sunday. This is
about representing people. We have asked most of America to work
remotely to avoid precisely what happened with the Hong Kong flu
and the Spanish flu and have another big outbreak. We have asked
that because this administration was caught flat-footed when this
virus came on our shores and we didn’t have enough protective
gear, we didn’t have enough ventilators, we didn’t have enough
beds. And thank goodness Americans, those who provide essential
services, and God bless them—I assume every one of you is going
to vote for the bill tomorrow because it has hazard pay for those
people. But thank goodness Americans said, you know what, we
are going to take the advice of the CDC and people to suppress this
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surge so that our healthcare system isn’t overwhelmed and so that
there, you know, God forbid, are other outbreaks, there will be suf-
ficient protective gear and beds and ventilators and of the like.

Now, Mr. Pence, and I appreciate—you know, I served with your
brother, outstanding legislator. Tell me, is he in quarantine now?
Is he self-isolated?

Mr. PENCE. I don’t speak on behalf of my brother. I am here as
the Indiana Sixth——

Mr. PERLMUTTER. I know. I mean, I am just asking.

Mr. PENCE [continuing]. District representative.

Mr. PERLMUTTER. All right. Let’s not talk about him. Let’s talk
about the 39 members of the House, most of whom went into quar-
antine in that first week after we broke on March 14. Those 39
members have had to go into—had to go into quarantine, some of
them very ill. There were nine Senators. Lamar Alexander is still
in quarantine. And we have had—and I didn’t realize this. I forgot
my friend, Mr. Cole, was in quarantine for some time. And I dis-
agree with him sometimes, I agree with him sometimes, but I al-
ways appreciate his perspective.

And so we are in a pandemic that is much worse than Hong
Kong flu. Based on the numbers it is. Three years, 100,000, and I
think I just read the same story you did out of The Wall Street
Journal, and I did the math. I extrapolated it from 2-%2 months
to 3 years, which is what they were saying.

Mr. BisHOP. Would the gentleman yield?

Mr. PERLMUTTER. Let me finish with Mr. Pence and I will yield
to the gentleman.

But the purpose and the concern I have is whether I would agree
with a Greg Pence or a Jim Jordan or Bradley Byrne. I respect
their opinions and I want those people to be able to represent the
750,000 folks back in their districts. And in an imperfect and, in
fact, an improbable time like we are in right now, we must be able
to exercise certain inherent powers to deal with unforeseen cir-
cumstances which could threaten the continuity of its operations
and the safety of the Nation.

We are asking a lot of people to work remotely. We are asking
a lot of essential workers to be present themselves. The rule that
has been fashioned is very narrow. It expires at the end of this
year. It is limited to 45-day increments, based on the Speaker, in
consultation with the minority leader, the House physician, and the
sergeant at arms.

And I think it is something that enfranchises the Alcee Hastings,
the Tom Cole’s when he is in quarantine. And the notion that this
is fundamentally changing the operations of the House or the no-
tion that this is unconstitutional is just wrong.

So I would yield to Mr. Bishop for him to criticize my math.

Mr. BisHOP. It isn’t the point of your math. In other words, it is
not a question—the pandemic doesn’t become serious once it
crosses a magic line, although I made the point that the number
of deaths if extrapolated from that pandemic in the United States
would be 250,000, a measure we have not reached. The point is,
and it was made well I think by Mr. Byrne’s comments, that we
have faced—this is not an unprecedented danger. And it is not the
Spanish flu of 1918 in which 50 million died worldwide in a much
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smaller world population. This is a serious, serious risk, but it is
not defining, and our response to it need not act as if it is.

Mr. PERLMUTTER. And I would just say to the gentleman—Mr.
Morelle, you want me to yield to you?

Mr. MORELLE. No.

Mr. PERLMUTTER. Okay. I would say to the gentleman that the
rule that is before us is very proportional in terms of it would allow
you, if you so chose, to come here every week, do your thing, sit
in that chair, but it also would allow Alcee Hastings to offer his
perspective and his knowledge on behalf of the people he rep-
resents.

And for all of you to suggest that some shouldn’t be given that
opportunity in this pandemic, which is very serious, you admit
that, I think is just fundamentally flawed and ultimately leaves a
lot of people without representation, which is the whole point of
our government.

And with that, I yield back to the chair.

The CHAIRMAN. Dr. Burgess, you have questions?

(]1)1“. BURGESS. Thank you. Thanks to our witnesses for being here
today.

Mr. Pence, let me just add my praise to what you just heard.
Your brother, during his time of service here, was probably the best
conference chairman that I have served with, and we honor his
service here and we miss him, but we are glad he is where he is
today, so please convey that.

The CHAIRMAN. We like this Mr. Pence too.

Dr. BURGESS. Yes, we do.

May I—and I really don’t know whom to address this, probably
either Mr. Jordan or Mr. Byrne. As I read the rule that we are con-
sidering today, yes, there is a time limit on the denotation that this
is an emergency and all of this is triggered, but there is an exten-
sion available, and that extension is arrived at by the Speaker, in
consultation with the sergeant at arms, attending physician, two
individuals that I hold in very high regard, but they are not con-
stitutional offices, so we are putting some power in the hands of
some people that are really not accountable to the people, and this
being the people’s House, that seems to me to be counter to what
we should be about.

Do either of you have a thought on that?

Mr. BYRNE. Well, I think you said it correctly. The rules who are
operating this House right now will all go out January 3 at noon
when the new Congress comes in, but between now and then there
could be this perpetual running 45-day extension of this, all the
way up until the very end. And there is no check on that. I mean,
it is up to the Speaker.

And one person—and I know the Speaker is an important posi-
tion in the House, but one person can get this thing to just roll over
and over and over till the end of the Congress, and I do think that
is unconstitutional. But more importantly, I think it does great
damage to the institution of the House.

Dr. BURGESS. I agree.

Mr. JORDAN. I agree with my colleague, and appreciate the gen-
tleman for raising the point. I am very nervous about people whose
names never go on a ballot making all kinds of policy. We are see-
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ing it all across the country. Health commissioners in States dic-
tating policy and the general assembly of those respective States
doesn’t get to weigh in. And now the U.S. Congress is going to fol-
low a similar pattern? That is scary stuff.

And I am like you. I have the utmost respect for these people,
but their name is not on a ballot. They are not constitutionally
elected. Again, when you start playing these kind of games—the
previous gentleman mentioned all kinds of math, all kinds of math
extrapolation he did, but the math in the bill he didn’t talk about.
The math in the bill is real simple. A member can have 10 proxies
in their pocket, which means, as I have said now three times, 22
people on the House floor can make policy for the country. And, oh,
then it gets reapproved, we want to continue to do this for three
people that you talked about, two of them who aren’t elected. How
is that government by the people, for the people, and we the people
being served?

This is so scary where we are heading. So darn scary. And I ap-
preciate the fact that some members can’t be here today who we
wish were. I appreciate that. But the Constitution is the
foundational document that we got to follow.

So you are so right, Dr. Burgess, and I appreciate you for raising
that point.

Dr. BURGESS. Thank you.

And let me just say I appreciate the fact that we are having this
hearing today. I think it is important that we be seen as being on
the job. It has been extremely uncomfortable all of these weeks,
many weeks that we have remained home and out of our place of
service, which is here in the Capital of the United States. I just
cannot shake the notion that the people’s House was never meant
to be this passive and, unfortunately, that seems to be what has
devolved, where we are having a bill tomorrow on the floor that
none of us had anything to do with and we are just supposed to
accept it and rubber-stamp it. That is not why we were elected.
That is not why we ran for office. It can’t be why we ran for office.

Yes, sir.

Mr. JORDAN. Not only was the House not supposed to be this pas-
sive; it was supposed to be the most active. When the Founders put
this experiment together we call America, it was supposed to be the
most engaged, the most active. Again, this is scary that this
unelected—we have seen this the last couple weeks with informa-
tion that has come public about certain investigations and things
being done, done by people whose names were not on a ballot. That
is scary stuff.

Again, I appreciate the gentleman.

Dr. BURGESS. I thank the gentleman.

I will yield back.

The CHAIRMAN. Thank you. And, again, that is why I think we
should pass this bill, because we can then, you know, remove any
excuse why we can’t be meeting on a regular basis no matter where
anybody might be from.

And let me just say that the alternative to this is to rely on the
Republican standing rule, which is to where you could literally re-
define a quorum as two people. And, again, I mean, that is—my
friends here, many of them supported it. I did not at the time, but
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that is what the standing rule is right now that my friends passed
post-9/11, and I think that is unacceptable.

What we are proposing here is a way for people to come—you
feel comfortable coming back, if you can come back, if you don’t
represent a hot spot, then you can come back. And by the way, this
idea that we should de-emphasize the importance of medical ad-
vice, that somehow they are unelected officials and, therefore, they
are not as important as the elected official, I mean, I am going to
be honest with you, I want to make decisions on how we combat
this virus based on the best medical advice that exists. I want to
have it be made by people who know what they are talking about,
not by politicians who have no—many of them who have no med-
ical degrees. We have heard some of the suggestions that have
been put forward by the President that, you know, leave your head
spinning but, quite frankly, the advice that he should follow, the
advice that all of us should follow is by the experts. Those who
know what they are talking about when it comes to how you deal
with a virus like this.

Mr. Raskin.

Mr. RASKIN. Thank you very much, Mr. Chairman. Thank you for
your really dedicated and impressive leadership through this tough
time. And I also want to salute Mr. Cole. I got to tell you, Mr. Cole,
I spoke to a class at Grinnell College. And you have got a lot of
fans there. I don’t know if you are a graduate of Grinnell, but they
wanted me to send their very best to you and said that they are
proud of you, so

Mr. Cole posed an interesting question to the panel about wheth-
er all of you concurred that you think that the proposed rule here
is unconstitutional, and each one of you in seriatim repeated the
idea that you thought it was unconstitutional.

Now, Mr. Byrne has candidly volunteered that the current rule
adopted by a Republican Congress is unconstitutional which would
allow two members to constitute a quorum. I just want to know,
do all five of you also agree that the current rule is unconstitu-
tional? And perhaps I could start with you, Mr. Pence.

Mr. PENCE. I am afraid I don’t know enough about that to an-
swer.

Mr. RASKIN. Oh, well, you were expressing your outrage about
this proposal, but the current rule would allow two people to con-
stitute.

Mr. PENCE. My answer—I want to be clear about a couple of
things. One is, and I agree with the chairman, you know, it is
health and safety first, and for any members that feel that they
shouldn’t come here or can’t come here, I completely understand
and I support. I am an individual that volunteered to join the Ma-
rine Corps, volunteered to go ashore in a hot situation, and I volun-
teered to run for this position, okay, and my constituents have told
me that I should be here. That is my answer to you.

Mr. RASKIN. Okay. I will come back to you about volunteering,
because you make a very interesting point.

Mr. Jordan, what about you, do you agree the current rule is un-
constitutional?
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Mr. JORDAN. As the gentleman well knows, my colleagues in the
Freedom Caucus have come to the floor and objected to unanimous
consent to pass certain legislation.

Mr. RASKIN. Do you agree with Mr. Byrne?

Mr. JORDAN. So we have always had a problem with that.

Mr. RASKIN. So you agree, yes or no question, do you agree with
Mr. Byrne it is unconstitutional?

Mr. JORDAN. Yeah, I don’t like the rule. We have been very clear
about that.

OéVIr. RASKIN. You agree it is unconstitutional. Okay. Is that right?
ay.

Mr. Byrne, you presumably still agree that it is unconstitutional?

Mr. BYRNE. Yes, sir. If you are going to be consistent, you have
to follow what the Constitution requires, and what is good for the
goose is good for the gander. I try to be consistent.

Mr. RASKIN. Mr. Bishop, do you believe the current rule is uncon-
stitutional, adopted under a Republican Congress?

Mr. BisHopr. I haven’t examined it carefully, but I find Mr.
Byrne’s comments and those that have been made by the chairman
on the point persuasive. It probably is unconstitutional.

Mr. RASKIN. Okay. And do you agree as well?

Mr. BERGMAN. I would like to make in reference—the short an-
swer is there is the yes but understanding that commanders com-
mand, leaders lead, advisers advise, and on the advice of my attor-
ney off here to my right, you know, I take his advice because that
is his job. My job as a commander, as a leader is that you get the
results that you were missioned to give.

Mr. RASKIN. Okay. I yield back, Mr. Chairman. Thank you.

The CHAIRMAN. Okay. Mrs. Lesko.

Mrs. LEsko. Thank you, Mr. Chairman.

I want to thank all of you. I think you did a great job of explain-
ing your stance. I agree with you totally. And not to belabor this,
I am just going to yield back. Thank you.

The CHAIRMAN. Mr. Morelle.

Mr. MORELLE. Thank you, Mr. Chairman. Just briefly. And I
thank the gentlemen for their testimony.

Mr. Perlmutter took us through a math lesson. At the risk of bor-
ing people with a math lesson, it occurs to me that the testimony
by each of the members suggests that we live in a binary state
here. It is either on or off—binary being two choices—on or off, yes
or no, black or white, work or not work. And I think the beauty
of this resolution and the wonder of technology has given us an op-
portunity to continue to work even as we respect the guidance of
the House physician, the guidance of science and technology, guid-
ance of other individuals. In prior pandemics, in prior crisis, per-
haps those were binary choices, work or not work, come to Wash-
ington, not come to Washington.

Frankly, I would just say parenthetically, I have worked harder
in the last 2 months probably sitting in my home office than I may
have in the previous year. This has been—and I assume this is
true of everybody not only on the panel, but members of our com-
mittee, that we are all working incredibly hard to represent con-
stituents in communities that are under significant stress. So we
are no longer in this binary box where it is work or not work.
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I appreciate Mr. Byrne’s view on the Constitution and, frankly,
if we could get to a point where the question of constitutionality
needs to be heard, that would go in front of the courts and they
would make that judgment. But I think it is pretty clear Article I
suggests that the Congress is the master of its houses when it
comes to the rules.

I do want to just point out, I hate to disagree with you, Mr. Jor-
dan, but you make it sound as though, under the proposed rule,
that a member could gather up proxies like you might do in a com-
mittee fight back in your local town and cast them however you
choose to do. The rules are very explicit on how the votes will be
cast. This is not by the person who holds the proxy; it is the person
who gives the proxy. They have to give exact instructions on every
single motion or vote in front of them.

So, you know, I appreciate what you are suggesting. I just don’t
think it is borne out by——

Mr. JORDAN. Will the gentleman yield?

Mr. MORELLE. I will.

Mr. JORDAN. So then there is a motion made on the floor, what
happens?

Mr. MORELLE. During the motion

;\/Ir. JORDAN. Do they get to vote for the 10 proxies in their pock-
et?

Mr. MORELLE. No, they do not. They do not. And the testi-
mony——

Mr. JORDAN. Which is my point. Twenty-two members then could
be making law. They could decide.

Mr. MORELLE. No, no. No. Well, let me——

The CHAIRMAN. Read the resolution.

Mr. MORELLE. Let me answer, if I might. In the rule, and the
majority leader testified to this as well, that if a motion comes for-
ward, each member who has a designated proxy must communicate
to that proxy holder what his or her view is on the motion in front
of the House. So it is not the holder of the proxy who uses inde-
pendent judgment; it is the person who is given the proxy who
gives explicit instructions, and it is repeated in a number of dif-
ferent instances in the proposed rule.

So it is not the 22 people holding the proxies. And I appreciate
what you are saying about the fact that you can hold up to 10. But
they may not exercise independent judgment. We had this con-
versation earlier. It would be a violation of the rule and a member
would be subject to sanctions by the House should they vote in a
way that was not consistent with the instructions they had been
given.

So I just make that point only to suggest that this is not an at-
tempt to concentrate power. It is an attempt to continue to conduct
business under the most difficult circumstances we have faced in
our lifetime. And I would also suggest that the question of whether
the Speaker would choose—this is the Speaker may, upon the des-
ignation by the sergeant at arms, in consultation with the House
physician, during this pandemic only, during a coronavirus, novel
coronavirus, in this Congress only, may designate for 45 days. I
will note, though, 45 days is the amount indicated. But it also sug-
gests, on page 3, that even during any—whether it is the original
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45-day or an additional 45 days is the covered period, the Speaker
or the designee receives further notification from the sergeant at
arms, in consultation with the attending physician, that the public
health emergency due to the coronavirus is no longer in effect, the
Speaker shall terminate the covered period.

It is not as though the Speaker—it doesn’t say may, it says shall.
So immediately upon—so if the Speaker, as I read the rule, if the
Speaker says on May 1 we have a pandemic, I have been advised
by the sergeant at arms, in consultation with the attending physi-
cian, to put this temporary rule in place, and then 2 weeks later,
before the 45 days has terminated, if you receive—if the Speaker
receives another certification or notification from the sergeant at
arms that the emergency no longer exists, it is terminated, shall
terminate, so it wouldn’t even be 45 days in length.

But the point I want to make, and I appreciate the concern peo-
ple have, but this is not—I fear at times this is being somehow
equated with weakness or strength, that our desire to meet
through technological means or our desire to conduct business by
proxy is a sign somehow of weakness. And I would just, you know,
suggest that the Vice President of the United States and the Presi-
dent right now don’t meet personally. It has been—I am not mak-
ing that up. I don’t have inside information, I just read the news-
paper. The Vice President has said he will not meet with the Presi-
dent for a period of time. I don’t know if that is 14 days. I don’t
know what it will be. But I suggest to you that I suspect they are
talking on the telephone and they are communicating on an ongo-
ing basis and they are conducting business. And I don’t think—I
would never say and I don’t believe that the Vice President is
weak. I don’t think the President is weak. I don’t think they are
fearful. I think they are just, you know, exhibiting the appropriate
distancing that healthcare professionals have suggested.

So I appreciate what people have said. I have expressed my con-
cerns about precedent, but I think the narrow nature of this resolu-
tiolrll and the arguments that have been made I don’t think are com-
pelling.

Mr. BYRNE. Will the gentleman yield?

Mr. MORELLE. Yes, sir.

Mr. BYRNE. Thank you. The function of the executive and the
function of the legislative branch of government are fundamentally
different.

Mr. MoORELLE. Yeah. No, I wasn’t suggesting it is the same. All
I am saying is the suggestion

Mr. BYRNE. We have to legislate, and under the Constitution, the
intent is we legislate while we are physically present. That is why
they have the command in there that less than a quorum can actu-
ally force people to come to where we meet. I also think that is
good policy, because as I said earlier, I think we get better policy
when we go through regular order, everybody is in the room, we
hash it out, majority wins, that is the way it goes. I get that. I
don’t think you can equate whether the President and Vice Presi-
dent are physically in the same room with one another to what our
job is, because our job is fundamentally different.

If T could say one other thing. You said something, and I hope
you didn’t misunderstand me here. I know we are working hard
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back in our districts. I talked to plenty of my colleagues. We are

doing everything we can to take care of our constituents, but under

:cihehConstitution, the part of our job that is legislating, we have to
o0 here.

Mr. MoreLLE. Well, I would just respond, and I wasn’t—I appre-
ciate what you are saying about our different functions and I agree
with you. We do have different functions, but I feel as though, and
maybe this hasn’t been said directly, but I will say I get the im-
pression that there is sort of a suggestion there is some weakness
here. And I was simply suggesting that I don’t think the President
and Vice President are acting in a weak manner by not meeting
together, and they certainly are using technology to continue to do
their jobs. And I don’t think the gentleman would disagree that,
clearly, the Constitution intended for the Congress to make its own
rules, and even the question of the quorum under emergencies has
been suggested could be smaller.

So I just think—the point that I want to make is I think it is
not a decision of yes, we come to work, and even under your defini-
tion, even if you take the view that work doesn’t mean work but
work in terms of the Congress means that we are voting, I believe
that it is not we don’t need to be captives or hostage to the idea
that in an earlier age there was no physical way, there was no
technological way for us to come together.

Mr. MORELLE. And I would suggest that only under the very nar-
row circumstances anticipated by this resolution could we continue
to work on behalf of the American public.

But I appreciate it, and I yield back.

The CHAIRMAN. Thank you.

And I think you also raised a point. I don’t think there are any
constitutional issues revolving around whether or not committees
can meet virtually. I mean, the Constitution doesn’t create the com-
mittees; the Congress creates the committees. So, I mean, hopefully
we can all agree on that.

Ms. Shalala.

Ms. SHALALA. Mr. Chairman, I just want to make a comment
about the suggestion that scientists and public health people are
making policy in this country. They are not. We are the policy-
makers. The Governors, the mayors are the policymakers.

They seek advice during a crisis, like this one with a vicious
virus, from experienced scientists and public health officials, and
they can take that advice or not take that advice. And all across
the country, there is evidence that some people are taking the ad-
vice and some people aren’t taking the advice.

But all of the scientists I know and the public health people in
this country—and many of them I have worked with for years—are
very careful not to be policymakers. They are particularly careful
just to present the evidence and not to substitute for the policy-
makers.

And I think that this country, which has invested hundreds of
billions of dollars over the years in building one of the great sci-
entific enterprises, the National Institutes of Health, the CDC, the
FDA—thank God we have them now.

I yield back.

The CHAIRMAN. Well, thank you very much.
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I want to thank all of you for being here. I want to thank you
for your patience. It is always wonderful to see you. And you can
go. Thank you.

So do any other Members wish to testify on H. Res. 965?

Seeing none, this closes the original jurisdiction hearing on H.
Res. 965.

The measure before the committee is H. Res. 965. Without objec-
tion, the resolution is considered as read and will be open for
amendment at any point.

[The resolution follows:]
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Authorizing vemote voting by proxy in the House of Representatives and
providing for official remote committee proceedings during a public health
emergeney due to a novel coronavirus, and for ether purposes.

IN THE HOUSE OF REPRESENTATIVES

May 13, 2020
My, McGoveRrN submitted the following resolution; which was referred to the
Committee on Rules

RESOLUTION

Authorizing remote voting by proxy in the House of Rep-
resentatives and providing for official remote committee
proceedings during a public health emergency due to

a novel coronavirus, and for other purposes.

1 Resolved,

SECTION 1. AUTHORIZATION OF REMOTE VOTING BY

W b

PROXY DURING PUBLIC HEALTH EMER-
GENCY DUE TO NOVEL CORONAVIRUS.
(a) AUTHORIZATION.—Notwithstanding rule I, at
any time after the Speaker or the Speaker’s designee ig

notified by the Sergeant-at-Arms, in consultation with the

0w~ N s

Attending Physician, that a public health emergency due
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to a novel coronavirus 1s in effect, the Speaker or the
Speaker’s designee, in consultation with the minority lead-
er or the minority leader’s designee, may designate a pe-
riod (hereafter 1n this resolution referred to as a “covered
period”) during which a Member who is designated by an-
other Member as a proxy in accordance with section 2 may
cast the vote of such other Member or record the presence
of such other Member in the House.

(b) LExgTH OF COVERED PERIOD.—

(1) In GENERAL.—Except as provided in para-

graphs (2) and (3), a covered period shall terminate

45 days after the Speaker or the Speaker’s designee
designates such period.

(2) EXTENSION —If, during a covered period,
the Speaker or the Speaker’s designee receives fur-
ther notification from the Sergeant-at-Arms, in con-
sultation with the Attending Physician, that the
public health emergeney due to a novel coronavirus
remains in effect, the Speaker or the Speaker’s des-
ignee, in consultation with the minority leader or the
minority leader’'s designee, may extend the covered
period for an additional 45 days.

(3) EARLY TERMINATION.—If, during a covered
period, the Speaker or the Speaker’s designee re-

ceives further notification by the Sergeant-at-Arms,

*HRES 965 TH
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1 in consultation with the Attending Physician, that
2 the public health emergency due to a novel coronavi-
3 rus is no longer in effect, the Speaker or the Speak-
4 er’s designee shall terminate the covered period.

5 SEC. 2. PROCESS FOR DESIGNATION OF PROXIES.

6 (a) IN GENERAL.—

7 (1) DESIGNATION BY SIGNED LETTER.—In
8 order for a Member to designate another Member as
9 a proxy for purposes of seetion 1, the Member shall
10 submit to the Clerk a signed letter (which may be
11 in electronic form) specifying by name the Member
12 who 13 designated for such purposes.

13 (2) ALTERATION OR REVOCATION OF DESIGNA-
14 TION -

15 (A) IN GENERAL.—At any time after sub-
16 mitting a letter to designate a proxy under
17 paragraph (1), a Member may submit to the
18 Clerk a signed letter (which may be in elee-
19 tronie form) altering or revoking the designa-
20 tion.
21 (B) AUTOMATIC REVOCATION UPON CAST-
22 ING OF VOTE OR RECORDING OF PRESENCE.—
23 If during a covered period, a Member who has
24 designated another Member as a proxy under
25 this section casts the Member’s own vote or
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records the Member’'s own presence in the

House, the Member shall be considered to have

revoked the designation of any proxy under this

subsection with respect to such covered period.

(3) NorricaTioN.—Upon receipt of a letter
submitted by a Member pursuant to paragraphs (1)
or (2), the Clerk shall notify the Speaker, the major-
ity leader, the minority leader, and the other Mem-
ber or Members involved of the designation, alter-
ation, or revocation.

(4) LnoraTioNn.—A Member may not be des-
ignated as a proxy under this section for more than
10 Members concurrently.

(h) MAINTENANCE AND AVAILABILITY OF LIST OF

DESIGNATIONS.

The Clerk shall maintain an updated

ligt of the designations, alterations, and revocations sub-

mitted or in effect under subsection (a), and shall make

such list publicly available in electronic form and available

during any vote conducted pursuant to seetion 3.

SEC. 3. PROCESS FOR VOTING DURING COVERED PERIODS.
(a) RECORDED VOTES ORDERED.—

(1) IN GENERAL.

Notwithstanding clause 6 ¢
Notwithstanding clause 6 of
rule 1, during a covered period, the yeas and nays

shall be eonsidered as ordered on any vote on which
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a recorded vote or the yeas and nays are requested,
or which is objected to under clause 6 of rule XX,

(2) INDICATIONS OF PROXY STATUS.—In the

case of a vote by electronic device, a Member who

casts a vote or records a presence as a designated

proxy for another Mewber under this resolution
shall do so by ballot eard, mmdicating on the ballot
card “by proxy”.

{b) DETERMINATION OF QUORUM.—Any Member
whose vote 18 cast or whose presence is recorded by a des-
ignated proxy under this resolution shall be counted for
the purpose of establishing a quorum under the rules of
the House.

(¢) INSTRUCTIONS FROM MEMBER AUTHORIZING
PrOXY.—

(1) RECEIVING INSTRUCTIONS.—Prior to cast-

ing the vote or recording the presence of another
Member as a designated proxy under this resolution,
the Member shall obtain an exact instruetion from
the other Member with respect to such vote or
quorum call, in accordance with the regulations re-

ferred to 1 section 6.

(2) ANNOUNCING INSTRUCTIONS.—Immediately
prior to casting the vote or recording the presence

of another Member as a designated proxy under this
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6
resolution, the Member shall seek recognition from
the Chair to announce the intended vote or recorded
presence pursuant to the exact instruction received
from the other Member under paragraph (1).

(3) FOLLOWING INSTRUCTIONS.—A Member

casting the vote or recording the presence of another
Member as a designated proxy under this resolution
shall cast such vote or record such presence pursu-
ant to the exact struction received from the other

Member under paragraph (1).

SEC. 4. AUTHORIZING REMOTE PROCEEDINGS IN COMMIT-

TEES.

(a) AUTHORIZATION.—During any covered period,

and notwithstanding any rule of the House or its commit-

(1) any committee may conduct proceedings re-
motely 1n aceordance with this section, and any such
proceedings conducted remotely shall be considered
as official proceedings for all purposes in the House;

(2) committee members may participate re-
motely during in-person committee proceedings, and
committees shall, to the greatest extent praeticable,
ensure the ability of members to participate re-

motely;
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(3) committee members may cast a vote or
record their presence while participating remotely;

(4) committee members participating remotely
pursuant to this section shall be counted for the pur-
pose of establishing a quorum under the rules of the
House and the committee;

(H) witnesses at committee proceedings may ap-
pear remotely;

(6) committee proceedings conducted remotely
are deemed to satisfy the requirement of a “place”
for purposes of clauses 2(g)(3) and 2(m)(1) of rule
XTI and

(7) reports of committees (including those filed
as privileged) may be delivered to the Clerk in elec-
tronic form, and written and signed views under
clause 2(1) of rule XI may be filed in electronie form

with the clerk of the committee.

{(b) LIMITATION ON BUSINESS MEETINGS.—A com-
mittee shall not conduet a meeting remotely or permit re-
mote participation at a meeting under this section until
a member of the committee submits for printing in the
Congressional Record a letter from a majority of the mem-
bers of the committee notifying the Speaker that the re-

guirements for conducting a meeting in the regulations re-

ferred to in subsection (h) have been met and that the
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3
committee 18 prepared to conduct a remote meeting and
permit remote participation.

{¢c) REMOTE PROCEEDINGS—Notwithstanding any
rule of the House or its committees, during proceedings
condueted remotely pursuant to this seetion—

(1) remote participation shall not be considered
absence for purposes of clause 5H(e¢) of rule X or
clause 2(d) of rule XI;

(2) the chair may declare a recess subject to
the call of the chair at any time to address technical
difficulties with respect to such proceedings;

(3) copies of motions, amendments, measures,
or other documents submitted to the committee in
electronic form as preseribed by the regulations re-
ferred to in subsection (h) shall satisfy any require-
ment for the submission of printed or written docu-
ments under the rules of the House or its commt-
tees;

(4) the requirement that results of recorded
votes be made available by the eommittee in its of-
fices pursuant to clause 2(e)(1}(B)(1) of rule XI
shall not apply;

{5) a committee may manage the consideration
of amendments pursuant to the regulations referred

to in subsection (h);

*HRES 965 [H



W b e

Kol S HE R = AN, g s

10
11
12
13
14
15
16
17
18
19
20
21
22

24

132

9
(6) eounsel shall be permitted to accompany
witnesses at a remote proceeding in accordance with
the regulations referred to in subsection (h); and
(7) an oath may be administered to a witness
remotely for purposes of elause 2(m)(2) of rule XI.
(d) REMOTE PARTICIPANTS DURING IN-PERSON
PROCEEDINGS.—AIl relevant provisions of this seetion and
the regulations rveferred to in subsection (h) shall apply
to committee members participating remotely during in-
person committee proceedings held during any covered pe-
riod.

(e} TRANSPARENCY FOR MEETINGS AND HEARr-

INGS.—Any committee meeting or hearimg that is con-
ducted remotely m accordance with the regulations re-
ferred to in subsection (h)—

(1) shall be considered open to the public;

(2) shall be deemed to have satisfied the re-
quirement for non-participatory attendance under
clause 2(2)(2)(C) of rule XI; and

(3) shall be deemed to satisfy all requirements
for broadcasting and audio and visual ecoverage
under rule V, clause 4 of rule XI, and accompaunying
committee rules.

(f) SUBPOENAS.—

<HRES 965 TH
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(1) AUTHORITY —Any committee or chair
thereof empowered to authorize and issue subpoenas
may authorize and issue subpoenas for return at a
hearing or deposition to be conducted remotely
under this section.

(2) USE OF ELECTRONIC SIGNATURE AND
SEAL.—During any covered period, authorized and
igsued subpoenas may be signed in electronic formy;
and the Clerk may attest and affix the seal of the

House to such subpoenas in electronic form.

{g) EXBCUTIVE SESSIONS,

(1) PROHIBITION.—A committee may not con-
duct closed or executive session proceedings re-
motely, and members may not participate remotely

in closed or executive session proceedings.

(2) MOTION TO CLOSE PROCEEDINGS.—Upon
adoption of a motion to close proceedings or to move
mnto executive session with respect to a proceeding
conducted remotely under this section, the chair
shall declare the committee in recess subject to the
call of the chair with respect to such matter until it
can reconvene in Person.

(3) ExcrpTiON.—Paragraphs (1) and (2) do
not apply to proceedings of the Committee on ¥Eth-

1cS.
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(h) REGULATIONS.—This section shall be carried out
in accordance with regulations submitted for printing in
the Congressional Record by the chair of the Committee
on Rules.

(1) APPLICATION TO SUBCOMMITTEES AND SELECT

CoMMITTHEES.—For purposes of this section, the term

“committee” or ‘“‘committees” also includes a sub-

committee and a select committee.

SEC. 5. STUDY AND CERTIFICATION OF FEASIBILITY OF RE-
MOTE VOTING IN HOUSE.

(a) STUDY AND CERTIFICATION.—The chair of the
Committee on House Administration, in consultation with
the ranking minority member, shall study the feasibility
of using technology to conduet remote voting in the House,
and shall provide certification to the House upon a deter-
mination that operable and secure technology exists to

conduet remote voting in the House.

{b) REGULATIONS,.

(1) INITIAL REGULATIONS.—On any legislative
day that follows the date on which the chair of the
Committee on House Administration provides the
certification described in subsection (a), the chair of
the Committee on Rules, i consultation with the

ranking minority member, shall submit regulations

for printing in the Congressional Record that pro-
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vide for the implementation of remote voting in the
House.

(2) SUPPLEMENTAL REQULATIONS.—At any
time after submitting the initial regulations under
paragraph (1), the chair of the Committee on Rules,
mn consultation with the ranking minority member,
may submit regulations to supplement the initial
regulations submitted under such paragraph for

printing in the Congressional Record.

OO NN s W
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(e) IMPLEMENTATION.—Notwithstanding any rule of

ey
[y

the House, upon notification of the House by the Speaker
12 after the submission of regulations by the chair of the

13 Committee on Rules under subsection (b)—

14 (1) Members may cast their votes or record
15 their presence in the House remotely during a cov-
16 ered period;

17 (2) any Member whose vote is east or whose
18 presence is recorded rvemotely under this section
19 shall be eounted for the purpose of establishing a
20 quorum under the rules of the House; and

21 (3) the casting of votes and the recording of
22 presence remotely under this section shall be subject
23 to the applicable regulations submitted by the chair
24 of the Committee on Rules under subsection (b).
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1 SEC. 6. REGULATIONS.

To the greatest extent practicable, sections 1, 2, and

W N

3 of this resolution shall be carried out in accordance with

regulations submitted for printing in the Congressional

wn R

Reeord by the chair of the Committee on Rules.

O
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The CHAIRMAN. Are there any amendments to this resolution?

The gentleman from Georgia, Mr. Woodall, is recognized for his
amendment.

Mr. WooDALL. I very much appreciate that, Mr. Chairman. I
have an amendment at the desk.

The CHAIRMAN. If the clerk will report the amendment.

The CLERK. Amendment No. 1 to H. Res. 965, offered by Mr.
Woodall of Georgia.

[The amendment of Mr. Woodall follows:]
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AMENDMENT TO H. RES.

OFFEREDBYM .

Add at the end of section 1 the following new sub-

section:

[y

(¢) CERTIFICATION BY CLERK OF SECURE SYSTEM

FOR RECEIPT AND VALIDATION OF PROXY DESIGNA-

[SS B S

TIONS.—A eovered period may not begin until the Clerk
of the House of Representatives certifies that a system

is in place for the secure receipt and validation of the des-

N

ignation of proxies by Members under this resolution.

g\WVHLC\0421201042120.260.xm! {76161011)
Aprit 21, 2020 (6:52 p.m.)



139

Mr. WooDALL. Mr. Chairman——

The CHAIRMAN. The gentleman is recognized.

Mr. WoobpALL. Thank you, Mr. Chairman.

This is an amendment to make sure that this resolution does not
go into effect until the Clerk of the House has certified that there
is a system in place that securely receives and validates proxy des-
ignations.

The majority has done everything in its power to move as expedi-
tiously as possible in this direction. And I recognize we have con-
stitutional disagreements about this novel process and we have dis-
agreements about who should be the decision-makers as we move
forward in this process.

You will recall, as a part of our roundtable discussion with the
Clerk and the Parliamentarian, one thing the Clerk consistently
mentioned was that her most important role here in the House, as
it relates to remote voting, would be to authenticate—and she said
it over and over again, “authenticate, authenticate, authenticate”—
to ensure that the person is who they say they are.

I recognize the distinction between remote voting and proxy vot-
ing, but it seems to be a small step in the right direction.

Since we all have an interest in making sure that this system
is—while it may be novel, certainly none of us want it to be fraudu-
lent, I would ask that we add the amendment that says we shall
not move forward without an affirmative certification from the
Clerk that the House has in place a system to securely receive and
validate these proxy designations.

The CHAIRMAN. Thank you.

You have heard the gentleman’s amendment. Any comments?

I would urge a “no” vote. We have been in contact with the
Clerk’s Office. We feel confident that we will have a system in
place that adheres to all the principles that we all care about. Add-
ing another layer of bureaucracy I don’t think makes a lot of sense.

Mr. WoopALL. Mr. Chairman.

The CHAIRMAN. Yes?

Mr. WoopaALL. I know it has been over a month, but when you
were interviewed on the CARES Act, I know you recall, you said,
“I think it is not only important that Congress be competent but
that we should also look competent, going forward.” And I don’t
think a $2 trillion bill should be a practice run on a new form of
remote voting.

I know how concerned you are. I know you don’t want to move
forward if the Clerk says, “I am not ready yet.” What is the harm
in having the office of the House that is in charge of voting integ-
rity certify that we have voting integrity before we move forward?
I just don’t understand the harm. And if there is a harm, I would
appreciate being corrected.

The CHAIRMAN. Yeah. I trust my staff who have been working on
this, and I feel confident that we have a good measure.

So the vote is now on the Woodall amendment.

All those in favor, say aye.

Opposed, no.

In the opinion of the chair, the noes have it.

Mr. WooDALL. Could I get a roll call, please, Mr. Chairman?

The CHAIRMAN. The clerk will call the roll.
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The CLERK. Mr. Hastings?

[No response.]

The CLERK. Mrs. Torres?

Mrs. TORRES. No.

The CLERK. Mrs. Torres, no.

Mr. Perlmutter?

Mr. PERLMUTTER. No.

The CLERK. Mr. Perlmutter, no.

Mr. Raskin?

Mr. RASKIN. No.

The CLERK. Mr. Raskin, no.

Ms. Scanlon?

[No response.]

The CLERK. Mr. Morelle?

Mr. MORELLE. No.

The CLERK. Mr. Morelle, no.

Ms. Shalala?

Ms. SHALALA. No.

The CLERK. Ms. Shalala, no.

Ms. Matsui?

[No response.]

The CLERK. Mr. Cole?

Mr. COLE. Aye.

The CLERK. Mr. Cole, aye.

Mr. Woodall?

Mr. WooDALL. Aye.

The CLERK. Mr. Woodall, aye.

Mr. Burgess?

Dr. BURGESS. Aye.

The CLERK. Mr. Burgess, aye.

Mrs. Lesko?

Mrs. LESKO. Aye.

The CLERK. Mrs. Lesko, aye.

Mr. Chairman?

The CHAIRMAN. No.

The CLERK. Mr. Chairman, no.

The CHAIRMAN. The clerk will report the total.

The CLERK. Four yeas, six nays.

The CHAIRMAN. The amendment is not agreed to.

Further amendments?

Mr. Cole.

Mr. CoLE. Thank you very much, Mr. Chairman. I have an
amendment at the desk.

The CHAIRMAN. The clerk will—

Mr. CoLE. I would ask that the reading be suspended.

The CHAIRMAN. Yeah. If the clerk would report the amendment.
Okay.

The CLERK. Amendment to House Resolution 965, offered by Mr.
Cole of Oklahoma.

[The amendment of Mr. Cole follows:]



141

GACMTERIMGPROXMINT XML

o

AMENDMENT TO H. RES.

OFFEREDBYM .

Add at the end of section 1 the following new sub-

section:

1 (e) REQUIRING CONCURRENCE OF MINORITY LEAD-
ER.—Notwithstanding any other provision of this resolu-
tion, the Speaker may not designate a covered period

under this section without the concurrence of the Minority
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Lieader.
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The CHAIRMAN. The gentleman is recognized.

Mr. CoLE. Thank you very much. I will be quick about this, be-
cause I think the fate will be quick as well, but my amendment
simply would change the resolution to say that proxy voting cannot
be authorized without the concurrence of the minority leader.

And, you know, I know there is some concern, and I think it is
a very legitimate concern, on the part of the majority that—we live
in a majoritarian institution, and I respect that. But this is an ex-
traordinary measure for extraordinary times.

And I know, Mr. Chairman, you will recall, when we had our dis-
cussion over this particular item, I think the minority leader
showed a great deal of flexibility. He was very sensitive to the fact
that this was a power that, if it was used inappropriately, you
know, would have him effectively deciding what came on the floor,
as the majority leader appropriately does. That is not something he
wanted to do.

And so he asked, he said, look, we would give it up for a month
at a time, or a time period, or if you guys can find a set of matrix
that, under these circumstances, you know, it would sort of auto-
matically kick in.

So I would just say that I think, while I don’t expect my friends
to agree with this, this is an extraordinary moment. We have never
done this before. We ought to do it bipartisan. I think the minority
leader has shown that he would be willing on most occasions,
again, to be extraordinarily respectful in the use of this.

So, with that, I would urge passage of the amendment.

The CHAIRMAN. I thank the gentleman.

And, again, I guess my response to this was that, when—you
know, we obviously think that this is necessary at this moment.
And when I asked the minority leader specifically whether he
would concur, he said no. So, basically, if we agree to this, we are
basically killing this for now. So I would urge a “no” vote.

The vote now is on the amendment from the gentleman from
Oklahoma.

All those in favor, say aye.

Opposed, no.

In the opinion of the chair, the noes have it.

Mr. CoLE. Roll call.

The CHAIRMAN. The clerk will call the roll.

The CLERK. Mr. Hastings?

[No response.]

The CLERK. Mrs. Torres?

Mrs. TORRES. No.

The CLERK. Mrs. Torres, no.

Mr. Perlmutter?

Mr. PERLMUTTER. No.

The CLERK. Mr. Perlmutter, no.

Mr. Raskin?

Mr. RASKIN. No.

The CLERK. Mr. Raskin, no.

Ms. Scanlon?

[No response.]

The CLERK. Mr. Morelle?

Mr. MORELLE. No.
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The CLERK. Mr. Morelle, no.

Ms. Shalala?

Ms. SHALALA. No.

The CLERK. Ms. Shalala, no.

Ms. Matsui?

Ms. MATsUI. No.

The CLERK. Ms. Matsui, no.

Mr. Cole?

Mr. COLE. Aye.

The CLERK. Mr. Cole, aye.

Mr. Woodall?

Mr. WooDALL. Aye.

The CLERK. Mr. Woodall, aye.

Mr. Burgess?

Dr. BURGESS. Aye.

The CLERK. Mr. Burgess, aye.

Mrs. Lesko?

Mrs. LESKO. Aye.

The CLERK. Mrs. Lesko, aye.

Mr. Chairman?

The CHAIRMAN. No.

The CLERK. Mr. Chairman, no.

The CHAIRMAN. The clerk will report the total.

The CLERK. Four yeas, seven nays.

The CHAIRMAN. The amendment is not agreed to.

And let me just say for the record, Ms. Scanlon is not here right
now because she is presiding over the House floor. So she will be
back shortly.

Further amendments?

Mr. Cole.

Mr. CoLE. Thank you very much, Mr. Chairman. The second bite
at the apple may be not so difficult. My amendment—well, I have
an amendment at the desk and would ask:

The CHAIRMAN. The clerk will report the amendment.

The CLERK. Amendment No. 3 to House Resolution 965, offered
by Mr. Cole of Oklahoma.

[The amendment of Mr. Cole follows:]
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Page 3, insert after line 6 the following:

1 (4) SUNSET.—

(A) In aENErAL—Notwithstanding any

W

other provision of this resolution, a covered pe-
riod may not be in effeet after June 30, 2020.

(B) REQUIREMENT FOR RESOLUTION EX-
TENDING COVERED PERIOD.—A resolution to
provide that a covered period may be in effect
after June 30, 2020 shall not take effect unless

the resolution is agreed to by two-thirds of the
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Members present and voting on such resolution.
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Mr. CoLE. I would ask to dispense with the reading, Mr. Chair-
man.

The CHAIRMAN. Without objection.

Mr. CoLE. Thank you very much.

Basically, this just says, look, okay, let’s try this for 45 days, and
let’s give this extraordinary power to the Speaker, which we have
never done before in the 230-odd-year history of this institution. If
it works well, then let’s extend it, but it would require a two-thirds
vote—in other words, some bipartisan buy-in. So we will give it a
trial run, come back, and see if we can find bipartisan consensus.

I know, Mr. Chairman, you have mentioned a number of times
that you have talked to some of our Members that probably are
supportive. I think if they saw it work for 45 days, that might en-
courage them to vote in that direction.

And, again, I think, that way, we would bring what you want to
do about with a bipartisan vote, as opposed to what is probably
going to happen tomorrow, a party-line vote. So I just offer that for
your consideration, Mr. Chairman.

The CHAIRMAN. Appreciate it.

You have heard the gentleman’s amendment. The vote is on the
Cole amendment.

All those in favor, say aye.

Opposed, no.

In the opinion of the chair, the noes have it.

Mr. CoLE. Can I have a roll call?

The CHAIRMAN. The clerk will call the roll.

The CLERK. Mr. Hastings?

[No response.]

The CLERK. Mrs. Torres?

Mrs. TORRES. No.

The CLERK. Mrs. Torres, no.

Mr. Perlmutter?

Mr. PERLMUTTER. No.

The CLERK. Mr. Perlmutter, no.

Mr. Raskin?

Mr. RASKIN. No.

The CLERK. Mr. Raskin, no.

Ms. Scanlon?

[No response.]

The CLERK. Mr. Morelle?

Mr. MORELLE. No.

The CLERK. Mr. Morelle, no.

Ms. Shalala?

Ms. SHALALA. No.

The CLERK. Ms. Shalala, no.

Ms. Matsui?

Ms. MaTsul. No.

The CLERK. Ms. Matsui, no.

Mr. Cole?

Mr. COLE. Aye.

The CLERK. Mr. Cole, aye.

Mr. Woodall?

Mr. WOODALL. Aye.

The CLERK. Mr. Woodall, aye.
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Mr. Burgess?

Dr. BURGESS. Aye.

The CLERK. Mr. Burgess, aye.

Mrs. Lesko?

Mrs. LESKO. Aye.

The CLERK. Mrs. Lesko, aye.

Mr. Chairman?

The CHAIRMAN. No.

The CLERK. Mr. Chairman, no.

The CHAIRMAN. How is Ms. Scanlon recorded?

The CLERK. Ms. Scanlon is not recorded.

Ms. ScanNLON. No.

The CLERK. Ms. Scanlon, no.

The CHAIRMAN. The clerk will report the total.

The CLERK. Four yeas, eight nays.

The CHAIRMAN. The amendment is not agreed to.

Further amendments?

Mr. WooDALL. Mr. Chairman, I have an amendment at the desk.

The CHAIRMAN. Mr. Woodall.

The clerk will report the amendment.

The CLERK. Amendment No. 4 to House Resolution 965, offered
by Mr. Woodall of Georgia.

[The amendment of Mr. Woodall follows:]
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In section 1(a), strike “‘or record the presence of

such other Member” .

In paragraph (2) of section 3(a), strike “or records

a presence’.

In section 3, strike subsection (b) and redesignate

the sueceeding provisions accordingly.

In paragraph (1) of section 3(b) (as so redesig-

nated), strike “‘or recording the presence”.

In paragraph (1) of section 3(b) (as so redesig-
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nated), strike “or quorum call”.

I

=

paragraph (2) of section 3(h) (as redesig-
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nated), strike “or recording the presence’.

I

=

paragraph (2) of section 3(b) (as so redesig-

nated), strike “or vecorded presence”.

In paragraph (3) of section 3(b) (as so redesig-
I

nated), strike “or recording the presence”.

In

=

varagraph (3) of seetion 3(b) (as redesig-
! gray g
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nated), strike “or record such presence”.
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In paragraph (3) of section 4(a), strike “or record
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Strike paragraph (4) of section 4(a) and redesignate
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Mr. WoobpALL. Mr. Chairman, you heard most of the concern
about constitutionality reflected on the Constitution’s requirement
of a quorum. My amendment would very simply say and move for-
ward with the other issues that you want to move forward with but
let’s not have proxy voting as a part of declaring a quorum.

There is no doubt that litigation would be involved. It matters
not that our last crisis quorum language was passed by a Repub-
lican majority, was passed by a Democratic majority, was done in
a bipartisan way; it still would have been the subject of constitu-
tional review, had it ever been utilized. You don’t just anticipate
this might be utilized; you believe that it will be utilized.

I ask that we remove that most obvious of the constitutional hur-
dles so that it is not distracting from the other work that we both
agree needs to be done.

The CHAIRMAN. I thank——

Mr. RASKIN. Mr. Chairman.

The CHAIRMAN [continuing]. The gentleman for his amendment.

We have consulted with many constitutional scholars who feel
that, in fact, what we are proposing is constitutional. I think what-
ever we do, somebody will challenge it, but I feel confident that this
will withstand any challenge.

And so I would urge a “no” vote.

Mr. RASKIN. Hey, Mr. Chairman.

The CHAIRMAN. Yeah? Mr. Raskin.

Mr. RASKIN. Could I speak a word on the motion?

The CHAIRMAN. Yes.

Mr. RaskIN. I think something fascinating has emerged from to-
day’s proceedings, which is that we seem to have a pretty strong
bipartisan consensus, or at least among the Republican witnesses
who came to testify, that the current rule, adopted under a Repub-
lican majority, is unconstitutional because it allows for two Mem-
bers to constitute a quorum.

By enacting this rule, we are going to dramatically expand the
number of people who are required to create a quorum. So it is a
dramatic improvement over the current rule, which is now reput-
edly unconstitutional, according to most of the people who have
spoken about it today.

So this, at least, 1s moving us in the right direction, because it
says a quorum is exactly that, is a quorum. It is a majority of the
people—a majority of the people who are participating, who are
casting their votes, and who are intending to participate in the pro-
ceedings, as opposed to the current rule, which says that 2 people
alone, excluding the other 433, can constitute a quorum.

So I rise in opposition to that amendment.

The Chairman. Thank you.

Mr. Woodall.

Mr. WooDALL. Mr. Chairman, just to dispel that, because it has
become a common narrative, number one, it is not a Republican
rules change. It was enacted first by a Republican Congress in
2005; it was enacted next by a Democratic Congress in 2007; next
by a Democratic Congress in 2009; and then by the Congress I was
elected in in 2011.

So it has been a shared priority, just as this is a shared priority:
how to get Congress back to work in the unthinkable event of a ca-
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tastrophe. And what it said is, have a quorum call that is open for
72 hours and allow every Member possible to get there. And then,
if you can’t get a real quorum then, have the House open for an-
other 24 hours for a quorum call, and let that number, however
many people can get there within 96 hours, let that count in this
unthinkable, catastrophic situation as your new quorum.

So to suggest that only two of us survived a mass- casualty acci-
dent, as unthinkable as that is, yes, that provision would allow the
only two surviving Members of the United States House of Rep-
resentatives to conduct business, not because we thought that was
the best answer, but because that was the best we could do in
those times. I wasn’t elected at that time.

But to suggest that having 2 people, in your example, run the
House of Representatives is unconstitutional but having 22 people
run it does constitute a quorum, well, that is just laughable. Either
the House is able to change the rules in both cases or the House
is able to change the definition of “quorum” in neither case.

But this very discussion demonstrates that it is going to be the
topic of legal conversation. I would posit that the work that we do
together over the next 60 to 90 days is going to be incredibly con-
sequential work for the Nation. And I just don’t know why, if this
is where we have laser-focused on where the biggest problem is, we
would put our constituents and our policies at that risk.

And I thank the chairman for his indulgence.

Mr. RASKIN. Mr. Chairman, could I just be entitled to a mo-
ment——

The CHAIRMAN. Yes.

Mr. RASKIN [continuing]. To respond to Mr. Woodall on that?

The first point we have to make is that this is what the Supreme
Court considers a political question. It would invoke the Political
Question Doctrine, meaning that it is up to the House of Rep-
resentatives. It is our rule.

That is why this existing rule, adopted under a Republican Con-
gress—and succeeding Congresses of both Republican and Demo-
cratic character have kept it in there—has stayed on the books de-
spite the fact that we have the testimony of the outraged witnesses
that this is unconstitutional. They were more outraged about the
proposal than the current rule, but, nonetheless, their outrage pre-
sumably flows to any rule governing outside of their interpretation
of what a quorum requirement is.

Now, here is why I think there is a big qualitative difference be-
tween what we are doing and what the existing rule is, which has
been fine with most of the people because people haven’t focused
on it. That rule says that two people could end up constituting a
quorum of the entire House of Representatives, which is totally
antithetical to the majority quorum requirement; whereas what we
are saying is a majority can be constituted of people who call up
and directly give their proxy to another Member.

So I understand those who are saying it has to be physical vot-
ing. I think we already crossed that bridge when we went to elec-
tronic voting. There were people at that time who were saying it
was unconstitutional to have electronic voting. They said, no, it
calls for the ayes and the nays, it has to be a spoken vote or it has
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to be a written vote. But, no, we went to electronic voting, and the
Republic hasn’t collapsed.

The critical point i1s that the intent of the Member to cast his or
her legislative will is vindicated by the system that we have adopt-
ed in our rule. And the current proposed rule is a dramatic im-
provement over that two people can constitute a quorum.

Now, if what you are saying is, “Well, that is just in emergency
circumstances,” then you are conceding that emergency cir-
cumstances can change Congress’s treatment of the quorum. And
we are changing our treatment of it in a much more mild and mod-
est way than allowing two Members to speak for the entire body.

I yield back, Mr. Chairman.

Mr. WooDALL. To be fair, Mr. Chairman——

The CHAIRMAN. Yes.

Mr. WOODALL [continuing]. Again, these were mass-casualty
events that we were responding to. If I am dead, the quorum re-
quirement for the House declines. It is not hypothetical; it is ac-
tual.

And that is what this language, as sobering as that is, antici-
pated, is that if 433 of us are dead, then 2 of us can constitute a
quorum. And that is an outrageous outcome for the United States
of America, an unthinkable outcome, but this was the best we
could do with what we had to work with.

I am just——

The CHAIRMAN. Would the gentleman yield?

Mr. WooDALL. I would be happy to yield.

The CHAIRMAN. I think you may be mischaracterizing what hap-
pened in 2005 a little bit, because it doesn’t contemplate that ev-
eryone has to be dead for there to be a diminished quorum. I mean,
it could be for a whole number of reasons, including contagion.

Mr. WoODALL. The chairman misunderstood me. If 433 of us are
dead, 2 people does——

The CHAIRMAN. Right, right.

Mr. WOODALL [continuing]. In fact, constitute a quorum.

The CHAIRMAN. Right, right. But I am simply—yeah. But I think
that he raises a good point, and that is, sometimes, you know, the
standing rules get passed on from Congress to Congress. But I
think enough people, in a bipartisan way, have raised issues about
this that whoever the next chairman of the Rules Committee is
ought to take a good look at it before we pass the next set of rules,
all right?

You have heard the gentleman’s amendment.

All those in favor, say aye.

Opposed, no.

In the opinion of the chair, the noes have it.

Does the gentleman want a roll call?

Mr. WooDALL. Please.

The CHAIRMAN. The clerk will call the roll.

The CLERK. Mr. Hastings?

[No response.]

The CLERK. Mrs. Torres?

Mrs. TORRES. No.

The CLERK. Mrs. Torres, no.

Mr. Perlmutter?
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Mr. PERLMUTTER. No.

The CLERK. Mr. Perlmutter, no.

Mr. Raskin?

Mr. RASKIN. No.

The CLERK. Mr. Raskin, no.

Ms. Scanlon?

Ms. SCANLON. No.

The CLERK. Ms. Scanlon, no.

Mr. Morelle?

Mr. MORELLE. No.

The CLERK. Mr. Morelle, no.

Ms. Shalala?

Ms. SHALALA. No.

The CLERK. Ms. Shalala, no.

Ms. Matsui?

Ms. MaTsul. No.

The CLERK. Ms. Matsui, no.

Mr. Cole?

Mr. COLE. Aye.

The CLERK. Mr. Cole, aye.

Mr. Woodall?

Mr. WOODALL. Aye.

The CLERK. Mr. Woodall, aye.

Mr. Burgess?

Dr. BURGESS. Aye.

The CLERK. Mr. Burgess, aye.

Mrs. Lesko?

Mrs. LESKO. Aye.

The CLERK. Mrs. Lesko, aye.

Mr. Chairman?

The CHAIRMAN. No.

The CLERK. Mr. Chairman, no.

The CHAIRMAN. The clerk will report the total.

The CLERK. Four yeas, eight nays.

The CHAIRMAN. The amendment is not agreed to.

Further amendments?

Mr. WooDALL. Mr. Chairman?

The CHAIRMAN. Mr. Woodall.

Mr. WoobpALL. Mr. Chairman, given the committee’s reluctance
to accept that last amendment, I have an amendment at the desk.

The CHAIRMAN. The clerk will report the amendment.

The CLERK. Amendment No. 5 to House Resolution 965, offered
by Mr. Woodall of Georgia.

[The amendment of Mr. Woodall follows:]
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Mr. WoODALL. I recognize that you have consulted with legal
scholars on this. I also recognize that most of the Supreme Court
decisions I read are five-four, and so legal scholars can disagree,
and it matters who has the five and who has the four.

What my amendment would suggest is that, since the House
General Counsel is the one that will be representing the House in
these legal contests that are undoubtedly to follow, that the House
General Counsel present its theory for defending proxy voting in
court to the Bipartisan Legal Advisory Group and explain what
that rationale is.

Here we are, the committee of jurisdiction. We didn’t have a sin-
gle constitutional scholar, with the privileged exception of Mr.
Raskin, come and testify before the committee today. We didn’t
have that opportunity.

I know everyone shares this concern. It is not a partisan issue;
it is a House’s will issue. And so this amendment would simply re-
quire that the Bipartisan Legal Advisory Group be presented with
that legal theory, as would the committees of jurisdiction, so that
all Members can move forward with confidence that our policy deci-
sions will be respected by the courts.

The CHAIRMAN. Yeah. No, I oppose the amendment. I think that
there is—I mean, every legal scholar we have talked to has not
seen any constitutional issues with regard to what we are trying
to do.

I think that my colleague submitted a letter from some guy, Mr.
Strand, who I don’t think is a legal scholar. I don’t even think he
is a lawyer. But, in any event

Mr. WooDALL. Mr. Chairman, if every lawyer you talked to had
the same opinion, I am very suspicious of what has happened.

The CHAIRMAN. Let me also—if you are talking congressional
scholars, let me also introduce and ask unanimous consent to in-
clude the statement of Norm Ornstein, who we all know is a con-
gressional scholar.

[The information follows:]
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Dear Chairman McGovern,

I want to commend you for the careful and thoughtful report you have issued and on
which the House will soon act to provide the first important and meaningful steps to
allow the House to operate during a dire emergency that may leave large numbers of
members unable to work and be present in the Capitol to meet, vote and do other
important business, including crafting and marking up legislation and doing important
oversight.

As you know, I have been focused since 9/11 on making sure we have a functioning
Congress at times of emergency; Congress is the first article in the Constitution, the first
branch, for a reason, and it is essential for our freedom and our system of democracy that
it be working and acting at all times, but especially during crises. The alternative is
government by executive fiat, or no government at all. That spurred the creation of the
Continuity of Government Commission, co-chaired by the late Lloyd Cutler and former
Senator Alan Simpson, and which [ have served as senior counselor.

My first interests, of course, stemmed from the terrorist attacks in 2001, but they were
broadened by the anthrax scare that followed shortly thereafter. If it had been more
directed and concerted, it could have resulted in widespread deaths and incapacitations of
lawmakers in the House and Senate, meaning no quorum to meet the express
Constitutional requirement and therefore no Congress for months or longer. That set of
events also meant that in our Continuity of Government Commission, we had to consider
the possibility of a crisis that could include a bio-attack, a pandemic, or a natural disaster.
One of the things we discussed and considered, especially reflecting the interest of your
colleague Jim Langevin, was the need to have a capability for Congress to debate and
vote remotely if members were scattered across the country and could not meet together
face to face in the Capitol or another designated forum.

Unfortunately, Congress, in the nearly 20 years since 9/11, took no significant steps to
deal with these issues. Now they are back in a very serious way. COVID-19 is deadly,
especially for older Americans and especially so when large numbers of people
congregate closely together physically, which is a characteristic of Congress. As the
congressional physician noted, meeting together in the traditional way is currently
dangerous for lawmakers, their staffs, all those working in the Capitol complex, and all
those they come into contact with. Travel on common carriers like airlines or trains is
also dangerous, and it is possible that airlines will be shut down or curtailed enough that
lawmakers back home would not be able to get back to the Capitol if there were an urgent
need to meet to act for the benefit of the American people.
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So the steps you have proposed, along with Majority Leader Hoyer and House
Administration Chair Lofgren are thoughtful, balanced and sensitive to the need to create
a plan to meet and vote remotely, while also understanding that this is a big step, given
both the traditions of the House and the imperatives built into the Constitution. You
commendably recognize that this first set of steps should be temporary, triggered only
when absolutely necessary, and can and should be followed by additional action when we
are confident that there are secure and usable technologies to allow remote voting, remote
debate and deliberation, remote markups in committees, and so on. And you have
pledged that you will write regulations that will balance the needs of majority and
minority, be transparent, and avoid the kinds of manipulation that can occur with
unlimited proxy voting.

I hope the House, in a bipartisan fashion, will endorse your plan and make sure we have a
functioning House throughout this terrible crisis, to do what the Framers expected from
the people's house, and to protect the interests and liberties of all of us.

Sincerely,

Norman Ornstein

Resident Scholar

The American Enterprise Institute
(Writing as an individual)
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The CHAIRMAN. But in terms of legal scholars and constitutional
experts, I think we feel very strongly that we are on solid ground.

And so I would urge a “no” vote on the gentleman’s amendment.

Mr. WooDALL. To be fair, Mr. Chairman, my amendment only
asks that you make your confidence known to the rest of us——

The CHAIRMAN. Right.

Mr. WOODALL [continuing]. Not just with prose, but with sub-
stantive legal arguments, and not to those of us who are not con-
Ztit&ltional scholars, but to the Bipartisan Legal Advisory Group.

nd I——

The CHAIRMAN. And if there was going to be a challenge, that
would not, probably, negate a challenge from an outside group. So
I look at this as more of a delay tactic than anything else, so I
would urge a “no” vote.

You have heard—the vote is now on the Woodall amendment.

All those in favor, say aye.

Opposed, no.

In the opinion of the chair, the noes have it.

Mr. WoODALL. Roll call, please.

The CHAIRMAN. The clerk will call the roll.

The CLERK. Mr. Hastings?

[No response.]

The CLERK. Mrs. Torres?

Mrs. TORRES. No.

The CLERK. Mrs. Torres, no.

Mr. Perlmutter?

Mr. PERLMUTTER. No.

The CLERK. Mr. Per