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SECURITIES EXCHANGE ACT OF 1934

[References in brackets [] are to title 15, United States Codel

[As Amended Through P.L. 117-328, Enacted December 29, 2022]

[Currency: This publication is a compilation of the text of Chapter 404 of the 73rd
Congress. It was last amended by the public law listed in the As Amended
Through note above and below at the bottom of each page of the pdf version and
reflects current law through the date of the enactment of the public law listed at
https://www.govinfo.gov/app/collection/comps/]

[Note: While this publication does not represent an official version of any Federal
statute, substantial efforts have been made to ensure the accuracy of its contents.
The official version of Federal law is found in the United States Statutes at Large
and in the United States Code. The legal effect to be given to the Statutes at
Large and the United States Code is established by statute (1 U.S.C. 112, 204).]

AN ACT To provide for the regulation of securities exchanges and of over-the-
counter markets operating in interstate and foreign commerce and through the
mails, to prevent inequitable and unfair practices on such exchanges and markets,
and for other purposes.

Be it enacted by the Senate and House of Representatives of the
United States of America in Congress assembled,

TITLE I—REGULATION OF SECURITIES EXCHANGES

SHORT TITLE

SECTION 1. [78a] This Act may be cited as the “Securities Ex-
change Act of 1934”.

NECESSITY FOR REGULATION AS PROVIDED IN THIS TITLE !

SEC. 2. [78b] For the reasons hereinafter enumerated, trans-
actions in securities as commonly conducted upon securities ex-

1Section 7 of the Insider Trading and Securities Fraud Enforcement Act (15 U.S.C. 78b note;
P.L. 100-704) contained the following additional provisions:

SEC. 7. SECURITIES LAWS STUDY.

(a) FINDINGS.—The Congress finds that—

(1) recent disclosures of securities fraud and insider trading have caused public concern
about the adequacy of Federal securities laws, rules, and regulations;

(2) Federal securities laws, rules, and regulations have not undergone a comprehensive
and exhaustive review since the advent of the modern international, institutionalized secu-
rities market;

(3) since that review, the volume of securities transactions and the nature of the securi-
ties industry have changed dramatically; and

(4) there 1s an important national interest in maintaining fair and orderly securities trad-
ing, assuring the fairness of securities transactions and markets and protecting investors.

(b) STUDY AND INVESTIGATION REQUIRED.—

(1) GENERAL REQUIREMENT.—The Securities and Exchange Commission shall, subject to
the availability of funds appropriated pursuant to subsection (d), make a study and inves-
tigation of the adequacy of the Federal securities laws and rules and regulations thereunder
for the protection of the public interest and the interests of investors.
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changes and over-the-counter markets are affected with a national
public interest which makes it necessary to provide for regulation
and control of such transactions and of practices and matters re-
lated thereto, including transactions by officers, directors, and prin-
cipal security holders, to require appropriate reports, to remove im-
pediments to and perfect the mechanisms of a national market sys-
tem for securities and a national system for the clearance and set-
tlement of securities transactions and the safeguarding of securities
and funds related thereto, and to impose requirements necessary to
make such regulation and control reasonably complete and effec-
tive, in order to protect interstate commerce, the national credit,
the Federal taxing power, to protect and make more effective the
national banking system and Federal Reserve System, and to in-
sure the maintenance of fair and honest markets in such trans-
actions:

(1) Such transactions (a) are carried on in large volume by the
public generally and in large part originate outside the States in

(2) REQUIRED SUBJECTS FOR STUDY AND INVESTIGATION.—Such study and investigation
shall include an analysis of—

(A) the extent of improper trading while in possession of insider information, such
as trading with advance knowledge of tender offers or forthcoming announcements of
material financial information;

(B) the adequacy of surveillance methods and technologies of brokers, dealers, and
self-regulatory organizations;

(C) the adequacy of cooperation between the Federal, State, and foreign enforcement
authorities concerning securities laws enforcement; and’

(D) impediments to the fairness and orderliness of the securities markets and to im-
provements in the breadth and depth of the capital available to the securities markets,
and additional methods to promote those objectives.

(3) CONDUCT OF STUDY AND INVESTIGATION.—In conducting the study and investigation
required by this section, the Commission—

(A) may exercise any existing authority to gather information, including all power
and authority the Commission would have if such investigation were being conducted
pursuant to section 21 of the Securities Exchange Act of 1934,

(B) may consult with and obtain such assistance and information from other agencies
in the executive and legislative branches of the Government (including the Department
of Justice) as is necessary to enable the Commission to carry out this section;

(C) may appoint, without regard to the civil service laws, rules, and regulations, such
personnel as the Commission deems advisable to carry out such study and investigation
and to fix their respective rates of compensation without regard to such laws, rules, and
regulations, but no such rate shall exceed the rate payable pursuant to section 5314
of title 5, United States Code; and

(D) may, on a reimbursable basis, use the services of personnel detailed to the Com-
mission from any Federal agency.

(4) SUPPORT FROM OTHER AGENCIES.—(A) The head of any Federal agency—

etail employees to the Commission for the purposes of this section; and

(ii) shall provide to the Commission such information as it requires for the perform-
ance of its functions under this section, consistent with applicable law.

(B) The Comptroller General and the Director of the Office of Technology Assessment are
authorized to assist the Commission in the performance of its functions under this section.

(c) REPORTS AND INFORMATION TO CONGRESS.—

(1) GENERAL REPORT.—The Commission shall report to the Congress on the results
of its study and investigation within 18 months after the date funds to carry out this
section are appropriated under subsection (d). Such report shall include the Commis-
sion’s recommendations, including such recommendations for legislation as the Commis-
sion deems advisable.

(2) INTERIM INFORMATION TO CONGRESS.—The Commission shall keep the Committee
on Energy and Commerce of the House of Representatives and the Committee on Bank-
ing, Housing, and Urban Affairs of the Senate, and the members thereof, fully informed
on the progress of, and any impediments to completing, the study and investigation re-
quired by this section.

(d) AUTHORIZATION OF APPROPRIATIONS.—There are authorized to be appropriated $5,000,000
to carry out the study and investigation required by this section.
(e) DEFINITIONS.—As used in this section—
(1) the term “Commission” means the Securities and Exchange Commission; and
(2) the term “Federal securities laws” has the meaning given the term securities laws by
section 3(a)(47) of the Securities Exchange Act of 1934 (15 U.S.C. 78c(a)(47)).
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which the exchanges and over-the-counter markets are located and/
or are affected? by means of the mails and instrumentalities of
interstate commerce; (b) constitute an important part of the cur-
rent of interstate commerce; (c) involve in large part the securities
of issuers engaged in interstate commerce; (d) involve the use of
credit, directly affect the financing of trade, industry, and transpor-
tation in interstate commerce, and directly affect and influence the
volume of interstate commerce; and affect the national credit.

(2) The prices established and offered in such transactions are
generally disseminated and quoted throughout the United States
and foreign countries and constitute a basis for determining and
establishing the prices at which securities are bought and sold, the
amount of certain taxes owing to the United States and to the sev-
eral States by owners, buyers, and sellers of securities, and the
value of collateral for bank loans.

(3) Frequently the prices of securities on such exchanges and
markets are susceptible to manipulation and control, and the dis-
semination of such prices gives rise to excessive speculation, result-
ing in sudden and unreasonable fluctuations in the prices of securi-
ties which (a) cause alternately unreasonable expansion and unrea-
sonable contraction of the volume of credit available for trade,
transportation, and industry in interstate commerce, (b) hinder the
proper appraisal of the value of securities and thus prevent a fair
calculation of taxes owing to the United States and to the several
States by owners, buyers, and sellers of securities, and (c) prevent
the fair valuation of collateral for bank loans and/or obstruct the
effective operation of the national banking system and Federal Re-
serve System.

(4) National emergencies, which produce widespread unemploy-
ment and the dislocation of trade, transportation, and industry,
and which burden interstate commerce and adversely affect the
general welfare, are precipitated, intensified, and prolonged by ma-
nipulation and sudden and unreasonable fluctuations of security
prices and by excessive speculation on such exchanges and mar-
kets, and to meet such emergencies the Federal Government is put
to such great expense as to burden the national credit.

DEFINITIONS AND APPLICATION OF TITLE

SEC. 3. [78c] (a) When used in this title, unless the context
otherwise requires—

(1) The term “exchange” means any organization, associa-
tion, or group of persons, whether incorporated or unincor-
porated, which constitutes, maintains, or provides a market
place or facilities for bringing together purchasers and sellers
of securities or for otherwise performing with respect to securi-
ties the functions commonly performed by a stock exchange as
that term is generally understood, and includes the market
place and the market facilities maintained by such exchange.

280 in law. Should be “effected”.

Section 985(b)(1) of Public Law 111-203 provides for an amendment to section 2 by striking
“affected” and inserting “effected”. Such amendment was not executed because the word “af-
fected” appears more than one time in section 2 and it did not specify to which occurrence of
such word to strike.

February 12, 2023 As Amended Through P.L. 117-328, Enacted December 29, 2022
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(2) The term “facility” when used with respect to an ex-
change includes its premises, tangible or intangible property
whether on the premises or not, any right to the use of such
premises or property or any service thereof for the purpose of
effecting or reporting a transaction on an exchange (including,
among other things, any system of communication to or from
the exchange, by ticker or otherwise, maintained by or with
the consent of the exchange), and any right of the exchange to
the use of any property or service.

(3)(A) The term “member” when used with respect to a na-
tional securities exchange means (i) any natural person per-
mitted to effect transactions on the floor of the exchange with-
out the services of another person acting as broker, (ii) any
registered broker or dealer with which such a natural person
is associated, (iii) any registered broker or dealer permitted to
designate as a representative such a natural person, and (iv)
any other registered broker or dealer which agrees to be regu-
lated by such exchange and with respect to which the exchange
undertakes to enforce compliance with the provisions of this
title, the rules and regulations thereunder, and its own rules.
For purposes of sections 6(b)(1), 6(b)(4), 6(b)(6), 6(b)7), 6(d),
17(d), 19(d), 19(e), 19(g), 19(h), and 21 of this title, the term
“member” when used with respect to a national securities ex-
change also means, to the extent of the rules of the exchange
specified by the Commission, any person required by the Com-
mission to comply with such rules pursuant to section 6(f) of
this title.

(B) The term “member” when used with respect to a reg-
istered securities association means any broker or dealer who
agrees to be regulated by such association and with respect to
whom the association undertakes to enforce compliance with
the provisions of this title, the rules and regulations there-
under, and its own rules.

(4) BROKER.—

(A) IN GENERAL.—The term “broker” means any per-
son engaged in the business of effecting transactions in se-
curities for the account of others.

(B) EXCEPTION FOR CERTAIN BANK ACTIVITIES.—A bank
shall not be considered to be a broker because the bank en-
gages in any one or more of the following activities under
the conditions described:

(i) THIRD PARTY BROKERAGE ARRANGEMENTS.—The
bank enters into a contractual or other written ar-
rangement with a broker or dealer registered under
this title under which the broker or dealer offers bro-
kerage services on or off the premises of the bank if—

(I) such broker or dealer is clearly identified
as the person performing the brokerage services;
(IT) the broker or dealer performs brokerage

services in an area that is clearly marked and, to

the extent practicable, physically separate from

the routine deposit-taking activities of the bank;

(ITT) any materials used by the bank to adver-

tise or promote generally the availability of bro-

February 12, 2023 As Amended Through P.L. 117-328, Enacted December 29, 2022
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kerage services under the arrangement clearly in-
dicate that the brokerage services are being pro-
vided by the broker or dealer and not by the bank;

(IV) any materials used by the bank to adver-
tise or promote generally the availability of bro-
kerage services under the arrangement are in
compliance with the Federal securities laws before
distribution;

(V) bank employees (other than associated
persons of a broker or dealer who are qualified
pursuant to the rules of a self-regulatory organiza-
tion) perform only clerical or ministerial functions
in connection with brokerage transactions includ-
ing scheduling appointments with the associated
persons of a broker or dealer, except that bank
employees may forward customer funds or securi-
ties and may describe in general terms the types
of investment vehicles available from the bank
and the broker or dealer under the arrangement,;

(VD) bank employees do not receive incentive
compensation for any brokerage transaction un-
less such employees are associated persons of a
broker or dealer and are qualified pursuant to the
rules of a self-regulatory organization, except that
the bank employees may receive compensation for
the referral of any customer if the compensation is
a nominal one-time cash fee of a fixed dollar
amount and the payment of the fee is not contin-
gent on whether the referral results in a trans-
action;

(VII) such services are provided by the broker
or dealer on a basis in which all customers that
receive any services are fully disclosed to the
broker or dealer;

(VIII) the bank does not carry a securities ac-
count of the customer except as permitted under
clause (ii) or (viii) of this subparagraph; and

(IX) the bank, broker, or dealer informs each
customer that the brokerage services are provided
by the broker or dealer and not by the bank and
that the securities are not deposits or other obli-
gations of the bank, are not guaranteed by the
bank, and are not insured by the Federal Deposit
Insurance Corporation.

(il) TRUST ACTIVITIES.—The bank effects trans-

actions in a trustee capacity, or effects transactions in
a fiduciary capacity in its trust department or other
department that is regularly examined by bank exam-
iners for compliance with fiduciary principles and
standards, and—

(I) is chiefly compensated for such trans-
actions, consistent with fiduciary principles and
standards, on the basis of an administration or
annual fee (payable on a monthly, quarterly, or

As Amended Through P.L. 117-328, Enacted December 29, 2022
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other basis), a percentage of assets under manage-
ment, or a flat or capped per order processing fee
equal to not more than the cost incurred by the
bank in connection with executing securities
transactions for trustee and fiduciary customers,
or any combination of such fees; and

(IT) does not publicly solicit brokerage busi-
ness, other than by advertising that it effects
transactions in securities in conjunction with ad-
vertising its other trust activities.
(iii) PERMISSIBLE SECURITIES TRANSACTIONS.—The

bank effects transactions in—

(I) commercial paper, bankers acceptances, or
commercial bills;

(IT) exempted securities;

(III) qualified Canadian government obliga-
tions as defined in section 5136 of the Revised
Statutes, in conformity with section 15C of this
title and the rules and regulations thereunder, or
obligations of the North American Development
Bank; or

(IV) any standardized, credit enhanced debt
security issued by a foreign government pursuant
to the March 1989 plan of then Secretary of the
Treasury Brady, used by such foreign government
to retire outstanding commercial bank loans.

(iv) CERTAIN STOCK PURCHASE PLANS.—

(I) EMPLOYEE BENEFIT PLANS.—The bank ef-
fects transactions, as part of its transfer agency
activities, in the securities of an issuer as part of
any pension, retirement, profit-sharing, bonus,
thrift, savings, incentive, or other similar benefit
plan for the employees of that issuer or its affili-
ates (as defined in section 2 of the Bank Holding
Company Act of 1956), if the bank does not solicit
transactions or provide investment advice with re-
spect to the purchase or sale of securities in con-
nection with the plan.

(II) DIVIDEND REINVESTMENT PLANS.—The
bank effects transactions, as part of its transfer
agency activities, in the securities of an issuer as
pfart of that issuer’s dividend reinvestment plan,
1 e—

(aa) the bank does not solicit transactions
or provide investment advice with respect to
the purchase or sale of securities in connec-
tion with the plan; and

(bb) the bank does not net shareholders’
buy and sell orders, other than for programs
for odd-lot holders or plans registered with
the Commission.

(IIT) IsSUER PLANS.—The bank effects trans-
actions, as part of its transfer agency activities, in
the securities of an issuer as part of a plan or pro-

As Amended Through P.L. 117-328, Enacted December 29, 2022
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gram for the purchase or sale of that issuer’s
shares, if—

(aa) the bank does not solicit transactions
or provide investment advice with respect to
the purchase or sale of securities in connec-
tion with the plan or program; and

(bb) the bank does not net shareholders’
buy and sell orders, other than for programs
for odd-lot holders or plans registered with
the Commission.

(IV) PERMISSIBLE DELIVERY OF MATERIALS.—
The exception to being considered a broker for a
bank engaged in activities described in subclauses
(I), (II), and (III) will not be affected by delivery
of written or electronic plan materials by a bank
to employees of the issuer, shareholders of the
issuer, or members of affinity groups of the issuer,
so long as such materials are—

(aa) comparable in scope or nature to that
permitted by the Commission as of the date of
the enactment of the Gramm-Leach-Bliley
Act3; or

(bb) otherwise permitted by the Commis-
sion.

(v) SWEEP ACCOUNTS.—The bank effects trans-

actions as part of a program for the investment or re-
investment of deposit funds into any no-load, open-end
management investment company registered under
the Investment Company Act of 1940 that holds itself
out as a money market fund.

(vi) AFFILIATE TRANSACTIONS.—The bank effects

transactions for the account of any affiliate of the
bank (as defined in section 2 of the Bank Holding
Company Act of 1956) other than—

(I) a registered broker or dealer; or

(IT) an affiliate that is engaged in merchant
banking, as described in section 4(k)(4)(H) of the
Bank Holding Company Act of 1956.

(vii) PRIVATE SECURITIES OFFERINGS.—The bank—

(I) effects sales as part of a primary offering
of securities not involving a public offering, pursu-
ant to section 3(b), 4(2), or 4(5) of the Securities
Act of 1933 or the rules and regulations issued
thereunder;

(II) at any time after the date that is 1 year
after the date of the enactment of the Gramm-
Leach-Bliley Act3, is not affiliated with a broker
or dealer that has been registered for more than
1 year in accordance with this Act, and engages in
dealing, market making, or underwriting activi-

he Gramm-Leach-Bliley Act was enacted on November 12, 1999 (P.L. 106-102; 113 Stat.
1338).

As Amended Through P.L. 117-328, Enacted December 29, 2022
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ties, other than with respect to exempted securi-
ties; and

(III) if the bank is not affiliated with a broker
or dealer, does not effect any primary offering de-
scribed in subclause (I) the aggregate amount of
which exceeds 25 percent of the capital of the
bank, except that the limitation of this subclause
shall not apply with respect to any sale of govern-
ment securities or municipal securities.

(viii) SAFEKEEPING AND CUSTODY ACTIVITIES.—

(I) IN GENERAL.—The bank, as part of cus-
tomary banking activities—

(aa) provides safekeeping or custody serv-
ices with respect to securities, including the
exercise of warrants and other rights on be-
half of customers;

(bb) facilitates the transfer of funds or se-
curities, as a custodian or a clearing agency,
in connection with the clearance and settle-
ment of its customers’ transactions in securi-
ties;

(cc) effects securities lending or borrowing
transactions with or on behalf of customers as
part of services provided to customers pursu-
ant to division (aa) or (bb) or invests cash col-
lateral pledged in connection with such trans-
actions;

(dd) holds securities pledged by a cus-
tomer to another person or securities subject
to purchase or resale agreements involving a
customer, or facilitates the pledging or trans-
fer of such securities by book entry or as oth-
erwise provided under applicable law, if the
bank maintains records separately identifying
the securities and the customer; or

(ee) serves as a custodian or provider of
other related administrative services to any
individual retirement account, pension, retire-
ment, profit sharing, bonus, thrift savings, in-
centive, or other similar benefit plan.

(II) EXCEPTION FOR CARRYING BROKER ACTIVI-
TIES.—The exception to being considered a broker
for a bank engaged in activities described in sub-
clause (I) shall not apply if the bank, in connec-
tion with such activities, acts in the United States
as a carrying broker (as such term, and different
formulations thereof, are used in section 15(c)(3)
of this title and the rules and regulations there-
under) for any broker or dealer, unless such car-
rying broker activities are engaged in with respect
to government securities (as defined in paragraph
(42) of this subsection).

As Amended Through P.L. 117-328, Enacted December 29, 2022
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(ix) IDENTIFIED BANKING PRODUCTS.—The bank ef-
fects transactions in identified banking products as de-
fined in section 206 of the Gramm-Leach-Bliley Act.

(x) MUNICIPAL SECURITIES.—The bank effects
transactions in municipal securities.

(xi) DE MINIMIS EXCEPTION.—The bank effects,
other than in transactions referred to in clauses (i)
through (x), not more than 500 transactions in securi-
ties in any calendar year, and such transactions are
not effected by an employee of the bank who is also an
employee of a broker or dealer.

(C) EXECUTION BY BROKER OR DEALER.—The exception
to being considered a broker for a bank engaged in activi-
ties described in clauses (ii), (iv), and (viii) of subpara-
graph (B) shall not apply if the activities described in such
provisions result in the trade in the United States of any
security that is a publicly traded security in the United
States, unless—

(i) the bank directs such trade to a registered
broker or dealer for execution;

(ii) the trade is a cross trade or other substan-
tially similar trade of a security that—

(I) is made by the bank or between the bank
and an affiliated fiduciary; and

(IT) is not in contravention of fiduciary prin-
ciples established under applicable Federal or

State law; or

(iii) the trade is conducted in some other manner
permitted under rules, regulations, or orders as the
Commission may prescribe or issue.

(D) FIDUCIARY CAPACITY.—For purposes of subpara-
graph (B)(ii), the term “fiduciary capacity” means—

(1) in the capacity as trustee, executor, adminis-
trator, registrar of stocks and bonds, transfer agent,
guardian, assignee, receiver, or custodian under a uni-
form gift to minor act, or as an investment adviser if
the bank receives a fee for its investment advice;

(ii) in any capacity in which the bank possesses
investment discretion on behalf of another; or

(iii) in any other similar capacity.

(E) EXCEPTION FOR ENTITIES SUBJECT TO SECTION
15(e).—The term “broker” does not include a bank that—

(i) was, on the day before the date of enactment
of the Gramm-Leach-Bliley Act4, subject to section
15(e); and

(i) is subject to such restrictions and require-
ments as the Commission considers appropriate.

(F) JOINT RULEMAKING REQUIRED.—The Commission
and the Board of Governors of the Federal Reserve System
shall jointly adopt a single set of rules or regulations to
implement the exceptions in subparagraph (B).

4 The Gramm-Leach-Bliley Act was enacted on November 12, 1999 (P.L. 106-102; 113 Stat.
1338).
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(5) DEALER.—

(A) IN GENERAL.—The term “dealer” means any person
engaged in the business of buying and selling securities
(not including security-based swaps, other than security-
based swaps with or for persons that are not eligible con-
tract participants) for such person’s own account through
a broker or otherwise.

(B) EXCEPTION FOR PERSON NOT ENGAGED IN THE BUSI-
NESS OF DEALING.—The term “dealer” does not include a
person that buys or sells securities (not including security-
based swaps, other than security-based swaps with or for
persons that are not eligible contract participants) for such
person’s own account, either individually or in a fiduciary
capacity, but not as a part of a regular business.

(C) EXCEPTION FOR CERTAIN BANK ACTIVITIES.—A bank
shall not be considered to be a dealer because the bank en-
gages in any of the following activities under the condi-
tions described:

(i) PERMISSIBLE SECURITIES TRANSACTIONS.—The
bank buys or sells—

(I) commercial paper, bankers acceptances, or
commercial bills;

(II) exempted securities;

(IIT) qualified Canadian government obliga-
tions as defined in section 5136 of the Revised
Statutes of the United States, in conformity with
section 15C of this title and the rules and regula-
tions thereunder, or obligations of the North
American Development Bank; or

(IV) any standardized, credit enhanced debt
security issued by a foreign government pursuant
to the March 1989 plan of then Secretary of the
Treasury Brady, used by such foreign government
to retire outstanding commercial bank loans.

(ii) INVESTMENT, TRUSTEE, AND FIDUCIARY TRANS-
ACTIONS.—The bank buys or sells securities for invest-
ment purposes—

(I) for the bank; or

(IT) for accounts for which the bank acts as a
trustee or fiduciary.

(iii) ASSET-BACKED TRANSACTIONS.—The bank en-
gages in the issuance or sale to qualified investors,
through a grantor trust or other separate entity, of se-
curities backed by or representing an interest in notes,
drafts, acceptances, loans, leases, receivables, other
obligations (other than securities of which the bank is
not the issuer), or pools of any such obligations pre-
dominantly originated by—

(I) the bank;

(I) an affiliate of any such bank other than
a broker or dealer; or

(IIT) a syndicate of banks of which the bank is
a member, if the obligations or pool of obligations

As Amended Through P.L. 117-328, Enacted December 29, 2022
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consists of mortgage obligations or consumer-re-

lated receivables.

(iv) IDENTIFIED BANKING PRODUCTS.—The bank
buys or sells identified banking products, as defined in
section 206 of the Gramm-Leach-Bliley Act.

(6) The term “bank” means (A) a banking institution orga-
nized under the laws of the United States or a Federal savings
association, as defined in section 2(5) of the Home Owners’
Loan Act, (B) a member bank of the Federal Reserve System,
(C) any other banking institution or savings association, as de-
fined in section 2(4) of the Home Owners’ Loan Act, whether
incorporated or not, doing business under the laws of any State
or of the United States, a substantial portion of the business
of which consists of receiving deposits or exercising fiduciary
powers similar to those permitted to national banks under the
authority of the Comptroller of the Currency pursuant to the
first section of Public Law 87-722 (12 U.S.C. 92a), and which
is supervised and examined by State or Federal authority hav-
ing supervision over banks or savings associations, and which
is not operated for the purpose of evading the provisions of this
title, and (D) a receiver, conservator, or other liquidating agent
of any institution or firm included in clauses (A), (B), or (C) of
this paragraph.>

(7) The term “director” means any director of a corporation
or any person performing similar functions with respect to any
organization, whether incorporated or unincorporated.

(8) The term “issuer” means any person who issues or pro-
poses to issue any security; except that with respect to certifi-
cates of deposit for securities, voting-trust certificates, or col-
lateral-trust certificates, or with respect to certificates of inter-
est or shares in an unincorporated investment trust not having
a board of directors or of the fixed, restricted management, or
unit type, the term “issuer” means the person or persons per-
forming the acts and assuming the duties of depositor or man-
ager pursuant to the provisions of the trust or other agreement
or instrument under which such securities are issued; and ex-
cept that with respect to equipment-trust certificates or like se-
curities, the term “issuer” means the person by whom the
equipment or property is, or is to be, used.

(9) The term “person” means a natural person, company,
government, or political subdivision, agency, or instrumentality
of a government.

(10) The term “security” means any note, stock, treasury
stock, security future, security-based swap, bond, debenture,
certificate of interest or participation in any profit-sharing
agreement or in any oil, gas, or other mineral royalty or lease,
any collateral-trust certificate, preorganization certificate or
subscription, transferable share, investment contract, voting-
trust certificate, certificate of deposit for a security, any put,
call, straddle, option, or privilege on any security, certificate of
deposit, or group or index of securities (including any interest
therein or based on the value thereof), or any put, call, strad-

5Replaced by 12 U.S.C. 92a. [Printed in appendix to this volume.]
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dle, option, or privilege entered into on a national securities ex-
change relating to foreign currency, or in general, any instru-
ment commonly known as a “security”; or any certificate of in-
terest or participation in, temporary or interim certificate for,
receipt for, or warrant or right to subscribe to or purchase, any
of the foregoing; but shall not include currency or any note,
draft, bill of exchange, or banker’s acceptance which has a ma-
turity at the time of issuance of not exceeding nine months, ex-
clusive of days of grace, or any renewal thereof the maturity
of which is likewise limited.

(11) The term “equity security” means any stock or similar
security; or any security future on any such security; or any se-
curity convertible, with or without consideration, into such a
security, or carrying any warrant or right to subscribe to or
purchase such a security; or any such warrant or right; or any
other security which the Commission shall deem to be of simi-
lar nature and consider necessary or appropriate, by such rules
and regulations as it may prescribe in the public interest or for
the protection of investors, to treat as an equity security.

(12)(A) The term “exempted security” or “exempted securi-
ties” includes—

(i) government securities, as defined in paragraph (42)
of this subsection;

(i1) municipal securities, as defined in paragraph (29)
of this subsection;

(iii) any interest or participation in any common trust
fund or similar fund that is excluded from the definition
of the term “investment company” under section 3(c)(3) of
the Investment Company Act of 1940;

(iv) any interest or participation in a single trust fund,
or a collective trust fund maintained by a bank, or any se-
curity arising out of a contract issued by an insurance
company, which interest, participation, or security is
issued in connection with a qualified plan as defined in
subparagraph (C) of this paragraph;

(v) any security issued by or any interest or participa-
tion in any pooled income fund, collective trust fund, col-
lective investment fund, or similar fund that is excluded
from the definition of an investment company under sec-
tion 3(c)(10)(B) of the Investment Company Act of 1940;

(vi) solely for purposes of sections 12, 13, 14, and 16
of this title, any security issued by or any interest or par-
ticipation in any church plan, company, or account that is
excluded from the definition of an investment company
under section 3(c)(14) of the Investment Company Act of
1940; and

(vii) such other securities (which may include, among
others, unregistered securities, the market in which is pre-
dominantly intrastate) as the Commission may, by such
rules and regulations as it deems consistent with the pub-
lic interest and the protection of investors, either uncondi-
tionally or upon specified terms and conditions or for stat-
ed periods, exempt from the operation of any one or more
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provisions of this title which by their terms do not apply

to an “exempted security” or to “exempted securities”. ©

(B)(i) Notwithstanding subparagraph (A)(i) of this para-
graph, government securities shall not be deemed to be “ex-
empted securities” for the purposes of section 17A of this title.

(i1) Notwithstanding subparagraph (A)(ii) of this para-
graph, municipal securities shall not be deemed to be “exempt-
ed1 securities” for the purposes of sections 15 and 17A of this
title.

(C) For purposes of subparagraph (A)(iv) of this paragraph,
the term “qualified plan” means (i) a stock bonus, pension, or
profit-sharing plan which meets the requirements for qualifica-
tion under section 401 of the Internal Revenue Code of 1954,7
(il) an annuity plan which meets the requirements for the de-
duction of the employer’s contribution under section 404(a)(2)
of such Code,8 (iil) a governmental plan as defined in section
414(d)® of such Code which has been established by an em-
ployer for the exclusive benefit of its employees or their bene-
ficiaries for the purpose of distributing to such employees or
their beneficiaries the corpus and income of the funds accumu-
lated under such plan, if under such plan it is impossible, prior
to the satisfaction of all liabilities with respect to such employ-
ees and their beneficiaries, for any part of the corpus or income
to be used for, or diverted to, purposes other than the exclusive
benefit of such employees or their beneficiaries, or (iv) a church
plan, company, or account that is excluded from the definition
of an investment company under section 3(c)(14) of the Invest-
ment Company Act of 1940, other than any plan described in
clause (i), (i), or (iii) of this subparagraph which (I) covers em-
ployees some or all of whom are employees within the meaning
of section 401(c) of such Code, or (II) is a plan funded by an
annuity contract described in section 403(b) of such Code. 10

(13) The terms “buy” and “purchase” each include any con-
tract to buy, purchase, or otherwise acquire. For security fu-
tures products, such term includes any contract, agreement, or
transaction for future delivery. For security-based swaps, such
terms include the execution, termination (prior to its scheduled
maturity date), assignment, exchange, or similar transfer or
conveyance of, or extinguishing of rights or obligations under,
a security-based swap, as the context may require.

(14) The terms “sale” and “sell” each include any contract
to sell or otherwise dispose of. For security futures products,
such term includes any contract, agreement, or transaction for
future delivery. For security-based swaps, such terms include
the execution, termination (prior to its scheduled maturity
date), assignment, exchange, or similar transfer or conveyance
of, or extinguishing of rights or obligations under, a security-
based swap, as the context may require.

6 Additional exemptions contained at: 12 U.S.C. 1455, 1717, 1719, 1723¢c, 20 U.S.C. 1087-2,
1087hh; 22 U.S.C. 283h, 285h, 286k-1, 290i-9, 43 U.S.C. 1625; 45 U.S.C. 270.

726 U.S.C. 401.

826 U.S.C. 404(a)(2).

926 U.S.C. 414(d).

1026 U.S.C. 403(b).
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(15) The term “Commission” means the Securities and Ex-
change Commission established by section 4 of this title.

(16) The term “State” means any State of the United
States, the District of Columbia, Puerto Rico, the Virgin Is-
lands, or any other possession of the United States. 11

(17) The term “interstate commerce” means trade, com-
merce, transportation, or communication among the several
States, or between any foreign country and any State, or be-
tween any State and any place or ship outside thereof. The
term also includes intrastate use of (A) any facility of a na-
tional securities exchange or of a telephone or other interstate
means of communication, or (B) any other interstate instru-
mentality.

(18) The term “person associated with a broker or dealer”
or “associated person of a broker or dealer” means any partner,
officer, director, or branch manager of such broker or dealer (or
any person occupying a similar status or performing similar
functions), any person directly or indirectly controlling, con-
trolled by, or under common control with such broker or dealer,
or any employee of such broker or dealer, except that any per-
son associated with a broker or dealer whose functions are
solely clerical or ministerial shall not be included in the mean-
ing of such term for purposes of section 15(b) of this title (other
than paragraph (6) thereof).

(19) The terms “investment company,”“affiliated per-
son,”“insurance company,”“separate account,” and “company”
have the same meanings as in the Investment Company Act of
1940.

(20) The terms “investment adviser” and “underwriter”
have the same meanings as in the Investment Advisers Act of
1940.

(21) The term “persons associated with a member” or “as-
sociated person of a member” when used with respect to a
member of a national securities exchange or registered securi-
ties association means any partner, officer, director, or branch
manager of such member (or any person occupying a similar
status or performing similar functions), any person directly or
indirectly controlling, controlled by, or under common control
with such member, or any employee of such member.

(22)(A) The term “securities information processor” means
any person engaged in the business of (i) collecting, processing,
or preparing for distribution or publication, or assisting, par-
ticipating in, or coordinating the distribution or publication of,
information with respect to transactions in or quotations for
any security (other than an exempted security) or (ii) distrib-
uting or publishing (whether by means of a ticker tape, a com-
munications network, a terminal display device, or otherwise)
on a current and continuing basis, information with respect to
such transactions or quotations. The term “securities informa-
tion processor” does not include any bona fide newspaper, news
magazine, or business or financial publication of general and

¢

11The words “Philippine Islands” were deleted from the definition of the term “State” on the
basis of Presidential Proclamation No. 2695, effective July 4, 1946 (11 F.R. 7517; 60 Stat. 1352),
which granted Independence to the Philippine Islands.
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regular circulation, any self-regulatory organization, any bank,
broker, dealer, building and loan, savings and loan, or home-
stead association, or cooperative bank, if such bank, broker,
dealer, association, or cooperative bank would be deemed to be
a securities information processor solely by reason of functions
performed by such institutions as part of customary banking,
brokerage, dealing, association, or cooperative bank activities,
or any common carrier, as defined in section 3 of the Commu-
nications Act of 1934, 12 subject to the jurisdiction of the Fed-
eral Communications Commission or a State commission, as
defined in section 3 of that Act, unless the Commission deter-
mines that such carrier is engaged in the business of collecting,
processing, or preparing for distribution or publication, infor-
mation with respect to transactions in or quotations for any se-
curity.

(B) The term “exclusive processor” means any securities
information processor or self-regulatory organization which, di-
rectly or indirectly, engages on an exclusive basis on behalf of
any national securities exchange or registered securities asso-
ciation, or any national securities exchange or registered secu-
rities association which engages on an exclusive basis on its
own behalf, in collecting, processing, or preparing for distribu-
tion or publication any information with respect to (i) trans-
actions or quotations on or effected or made by means of any
facility of such exchange or (ii) quotations distributed or pub-
lished by means of any electronic system operated or controlled
by such association.

(23)(A) The term “clearing agency” means any person who
acts as an intermediary in making payments or deliveries or
both in connection with transactions in securities or who pro-
vides facilities for comparison of data respecting the terms of
settlement of securities transactions, to reduce the number of
settlements of securities transactions, or for the allocation of
securities settlement responsibilities. Such term also means
any person, such as a securities depository, who (i) acts as a
custodian of securities in connection with a system for the cen-
tral handling of securities whereby all securities of a particular
class or series of any issuer deposited within the system are
treated as fungible and may be transferred, loaned, or pledged
by bookkeeping entry without physical delivery of securities
certificates, or (ii) otherwise permits or facilitates the settle-
ment of securities transactions or the hypothecation or lending
of securities without physical delivery of securities certificates.

(B) The term “clearing agency” does not include (i) any
Federal Reserve bank, Federal home loan bank, or Federal
land bank; (ii) any national securities exchange or registered
securities association solely by reason of its providing facilities
for comparison of data respecting the terms of settlement of se-
curities transactions effected on such exchange or by means of
any electronic system operated or controlled by such associa-
tion; (iii) any bank, broker, dealer, building and loan, savings
and loan, or homestead association, or cooperative bank if such

1247 U.S.C. 153. [Printed in appendix to this volume.]
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bank, broker, dealer, association, or cooperative bank would be
deemed to be a clearing agency solely by reason of functions
performed by such institution as part of customary banking,
brokerage, dealing, association, or cooperative banking activi-
ties, or solely by reason of acting on behalf of a clearing agency
or a participant therein in connection with the furnishing by
the clearing agency of services to its participants or the use of
services of the clearing agency by its participants, unless the
Commission, by rule, otherwise provides as necessary or appro-
priate to assure the prompt and accurate clearance and settle-
ment of securities transactions or to prevent evasion of this
title; (iv) any life insurance company, its registered separate
accounts, or a subsidiary of such insurance company solely by
reason of functions commonly performed by such entities in
connection with variable annuity contracts or variable life poli-
cies issued by such insurance company or its separate ac-
counts; (v) any registered open-end investment company or
unit investment trust solely by reason of functions commonly
performed by it in connection with shares in such registered
open-end investment company or unit investment trust, or (vi)
any person solely by reason of its performing functions de-
scribed in paragraph 25(E) of this subsection.

(24) The term “participant” when used with respect to a
clearing agency means any person who uses a clearing agency
to clear or settle securities transactions or to transfer, pledge,
lend, or hypothecate securities. Such term does not include a
person whose only use of a clearing agency is (A) through an-
other person who is a participant or (B) as a pledgee of securi-
ties.

(25) The term “transfer agent” means any person who en-
gages on behalf of an issuer of securities or on behalf of itself
as an issuer of securities in (A) countersigning such securities
upon issuance; (B) monitoring the issuance of such securities
with a view to preventing unauthorized issuance, a function
commonly performed by a person called a registrar; (C) reg-
istering the transfer of such securities; (D) exchanging or con-
verting such securities; or (E) transferring record ownership of
securities by bookkeeping entry without physical issuance of
securities certificates. The term “transfer agent” does not in-
clude any insurance company or separate account which per-
forms such functions solely with respect to variable annuity
contracts or variable life policies which it issues or any reg-
istered clearing agency which performs such functions solely
with respect to options contracts which it issues.

(26) The term “self-regulatory organization” means any na-
tional securities exchange, registered securities association, or
registered clearing agency, or (solely for purposes of sections
19(b), 19(c), and 23(b) of this title) the Municipal Securities
Rulemaking Board established by section 15B of this title.

(27) The term “rules of an exchange”, “rules of an associa-
tion”, or “rules of a clearing agency” means the constitution,
articles of incorporation, bylaws, and rules, or instruments cor-
responding to the foregoing, of an exchange, association of bro-
kers and dealers, or clearing agency, respectively, and such of
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the stated policies, practices, and interpretations of such ex-
change, association, or clearing agency as the Commission, by
rule, may determine to be necessary or appropriate in the pub-
lic interest or for the protection of investors to be deemed to
be rules of such exchange, association, or clearing agency.

(28) The term “rules of a self-regulatory organization”
means the rules of an exchange which is a national securities
exchange, the rules of an association of brokers and dealers
which is a registered securities association, the rules of a clear-
ing agency which is a registered clearing agency, or the rules
of the Municipal Securities Rulemaking Board.

(29) The term “municipal securities” means securities
which are direct obligations of, or obligations guaranteed as to
principal or interest by, a State or any political subdivision
thereof, or any agency or instrumentality of a State or any po-
litical subdivision thereof, or any municipal corporate instru-
mentality of one or more States, or any security which is an
industrial development bond (as defined in section 103(c)(2) of
the Internal Revenue Code of 1954)13 the interest on which is
excludable from gross income under section 103(a)(1) of such
Code if, by reason of the application of paragraph (4) or (6) of
section 103(c) of such Code (determined as if paragraphs (4)(A),
(5), and (7)14 were not included in such section 103(c)), para-
graph (1) of such section 103(c) does not apply to such security.

(30) The term “municipal securities dealer” means any per-
son (including a separately identifiable department or division
of a bank) engaged in the business of buying and selling mu-
nicipal securities for his own account, through a broker or oth-
erwise, but does not include—

(A) any person insofar as he buys or sells such securi-
ties for his own account, either individually or in some fi-
duciary capacity, but not as a part of a regular business;
or

(B) a bank, unless the bank is engaged in the business
of buying and selling municipal securities for its own ac-
count other than in a fiduciary capacity, through a broker
or otherwise; Provided, however, That if the bank is en-
gaged in such business through a separately identifiable
department or division (as defined by the Municipal Secu-
rities Rulemaking Board in accordance with section
15B(b)(2)(H) of this title), the department or division and
not the bank itself shall be deemed to be the municipal se-
curities dealer.

(31) The term “municipal securities broker” means a
broker engaged in the business of effecting transactions in mu-
nicipal securities for the account of others.

(32) The term “person associated with a municipal securi-
ties dealer” when used with respect to a municipal securities
dealer which is a bank or a division or department of a bank
means any person directly engaged in the management, direc-
tion, supervision, or performance of any of the municipal secu-

13 See footnote 1, p. 8. (26 U.S.C. 103(b).)
14 See footnote 2, p. 8. (26 U.S.C. 103(b)(13).)
February 12, 2023 As Amended Through P.L. 117-328, Enacted December 29, 2022



G:\COMP\SEC\SECURITIES EXCHANGE ACT OF 1934.XML

Sec. 3 SECURITIES EXCHANGE ACT OF 1934 18

rities dealer’s activities with respect to municipal securities,
and any person directly or indirectly controlling such activities
or controlled by the municipal securities dealer in connection
with such activities.

(33) The term “municipal securities investment portfolio”
means all municipal securities held for investment and not for
sale as part of a regular business by a municipal securities
dealer or by a person, directly or indirectly, controlling, con-
trolled by, or under common control with a municipal securi-
ties dealer.

(34) The term “appropriate regulatory agency” means—

(A) When used with respect to a municipal securities
dealer:

(1) the Comptroller of the Currency, in the case of
a national bank, a subsidiary or a department or divi-
sion of any such bank, a Federal savings association
(as defined in section 3(b)(2) of the Federal Deposit In-
surance Act (12 U.S.C. 1813(b)2))), the deposits of
which are insured by the Federal Deposit Insurance
Corporation, or a subsidiary or department or division
of any such Federal savings association;

(ii) the Board of Governors of the Federal Reserve
System, in the case of a State member bank of the
Federal Reserve System, a subsidiary or a department
or division thereof, a bank holding company, a sub-
sidiary of a bank holding company which is a bank
other than a bank specified in clause (i), (iii), or (iv)
of this subparagraph, a subsidiary or a department or
division of such subsidiary, or a savings and loan hold-
ing company;

(iii) the Federal Deposit Insurance Corporation, in
the case of a bank insured by the Federal Deposit In-
surance Corporation (other than a member of the Fed-
eral Reserve System), a subsidiary or department or
division of any such bank, a State savings association
(as defined in section 3(b)(3) of the Federal Deposit In-
surance Act (12 U.S.C. 1813(b)(3))), the deposits of
which are insured by the Federal Deposit Insurance
Corporation, or a subsidiary or a department or divi-
sion of any such State savings association; and

(iv) the Commission in the case of all other munic-
ipal securities dealers.

(B) When used with respect to a clearing agency or
transfer agent:

(i) the Comptroller of the Currency, in the case of
a national bank, a subsidiary of any such bank, a Fed-
eral savings association (as defined in section 3(b)(2) of
the Federal Deposit Insurance Act (12 TU.S.C.
1813(b)(2))), the deposits of which are insured by the
Federal Deposit Insurance Corporation, or a sub-
sidiary of any such Federal savings association;

(i1) the Board of Governors of the Federal Reserve
System, in the case of a State member bank of the
Federal Reserve System, a subsidiary thereof, a bank
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holding company, a subsidiary of a bank holding com-

pany that is a bank other than a bank specified in

clause (i) or (iii) of this subparagraph, or a savings
and loan holding company;

(iii) the Federal Deposit Insurance Corporation, in
the case of a bank insured by the Federal Deposit In-
surance Corporation (other than a member of the Fed-
eral Reserve System), a subsidiary of any such bank,
a State savings association (as defined in section
3(b)(3) of the Federal Deposit Insurance Act (12 U.S.C.
1813(b)(3))), the deposits of which are insured by the
Federal Deposit Insurance Corporation, or a sub-
sidiary of any such State savings association; and

(iv) the Commission in the case of all other clear-
ing agencies and transfer agents.

(C) When used with respect to a participant or appli-
cant to become a participant in a clearing agency or a per-
son requesting or having access to services offered by a
clearing agency:

(i) the Comptroller of the Currency, in the case of
a national bank or a Federal savings association (as
defined in section 3(b)(2) of the Federal Deposit Insur-
ance Act (12 U.S.C. 1813(b)(2))), the deposits of which
are insured by the Federal Deposit Insurance Corpora-
tion when the appropriate regulatory agency for such
clearing agency is not the Commission;

(i) the Board of Governors of the Federal Reserve
System in the case of a State member bank of the Fed-
eral Reserve System, a bank holding company, or a
subsidiary of a bank holding company, a subsidiary of
a bank holding company that is a bank other than a
bank specified in clause (i) or (iii) of this subpara-
graph, or a savings and loan holding company when
the appropriate regulatory agency for such clearing
agency is not the Commission;

(i11) the Federal Deposit Insurance Corporation, in
the case of a bank insured by the Federal Deposit In-
surance Corporation (other than a member of the Fed-
eral Reserve System) or a State savings association (as
defined in section 3(b)(3) of the Federal Deposit Insur-
ance Act (12 U.S.C. 1813(b)(3))), the deposits of which
are insured by the Federal Deposit Insurance Corpora-
tion; and when the appropriate regulatory agency for
such clearing agency is not the Commission;

(iv) the Commission in all other cases.

(D) When used with respect to an institutional invest-
ment manager which is a bank the deposits of which are
Rlsured in accordance with the Federal Deposit Insurance

ct:

(i) the Comptroller of the Currency, in the case of
a national bank or a Federal savings association (as
defined in section 3(b)(2) of the Federal Deposit Insur-
ance Act (12 U.S.C. 1813(b)(2))), the deposits of which
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are insured by the Federal Deposit Insurance Corpora-

tion;

(ii) the Board of Governors of the Federal Reserve
System, in the case of any other member bank of the
Federal Reserve System; and

(iii) the Federal Deposit Insurance Corporation, in
the case of any other insured bank or a State savings
association (as defined in section 3(b)(3) of the Federal
Deposit Insurance Act (12 U.S.C. 1813(b)(3))), the de-
posits of which are insured by the Federal Deposit In-
surance Corporation.

(E) When used with respect to a national securities ex-
change or registered securities association, member there-
of, person associated with a member thereof, applicant to
become a member thereof or to become associated with a
member thereof, or person requesting or having access to
services offered by such exchange or association or member
thereof, or the Municipal Securities Rulemaking Board,
the Commission.

(F) When used with respect to a person exercising in-
vestment discretion with respect to an account:

(i) the Comptroller of the Currency, in the case of
a national bank or a Federal savings association (as
defined in section 3(b)(2) of the Federal Deposit Insur-
ance Act (12 U.S.C. 1813(b)(2))), the deposits of which
are insured by the Federal Deposit Insurance Corpora-
tion;

(ii) the Board of Governors of the Federal Reserve
System in the case of any other member bank of the
Federal Reserve System;

(iii) the Federal Deposit Insurance Corporation, in
the case of any other bank the deposits of which are
insured in accordance with the Federal Deposit Insur-
ance Act or a State savings association (as defined in
section 3(b)(3) of the Federal Deposit Insurance Act
(12 U.S.C. 1813(b)(3))), the deposits of which are in-
sul("ied by the Federal Deposit Insurance Corporation;
an

(iv) the Commission in the case of all other such
persons.

(G) When used with respect to a government securities
broker or government securities dealer, or person associ-
ated with a government securities broker or government
securities dealer:

(i) the Comptroller of the Currency, in the case of
a national bank, a Federal savings association (as de-
fined in section 3(b)(2) of the Federal Deposit Insur-
ance Act), the deposits of which are insured by the
Federal Deposit Insurance Corporation, or a Federal
branch or Federal agency of a foreign bank (as such
terms are used in the International Banking Act of
1978);

(i) the Board of Governors of the Federal Reserve
System, in the case of a State member bank of the
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Federal Reserve System, a foreign bank, an uninsured

State branch or State agency of a foreign bank, a com-

mercial lending company owned or controlled by a for-

eign bank (as such terms are used in the International

Banking Act of 1978), or a corporation organized or

having an agreement with the Board of Governors of

the Federal Reserve System pursuant to section 25 or
section 25A of the Federal Reserve Act;

(iii) the Federal Deposit Insurance Corporation, in
the case of a bank insured by the Federal Deposit In-
surance Corporation (other than a member of the Fed-
eral Reserve System or a Federal savings bank), a
State savings association (as defined in section 3(b)(3)
of the Federal Deposit Insurance Act), the deposits of
which are insured by the Federal Deposit Insurance
Corporation, or an insured State branch of a foreign
bank (as such terms are used in the International
Banking Act of 1978); and

(iv) the Commission, in the case of all other gov-
ernment securities brokers and government securities
dealers.

(H) When used with respect to an institution described
in subparagraph (D), (F), or (G) of section 2(c)(2), or held
under section 4(f), of the Bank Holding Company Act of
1956—

(i) the Comptroller of the Currency, in the case of
a national bank;

(ii) the Board of Governors of the Federal Reserve
System, in the case of a State member bank of the
Federal Reserve System or any corporation chartered
under section 25A of the Federal Reserve Act;

(iii) the Federal Deposit Insurance Corporation, in
the case of any other bank the deposits of which are
insured in accordance with the Federal Deposit Insur-
ance Act; or

(iv) the Commission in the case of all other such
institutions.

As used in this paragraph, the terms “bank holding company”
and “subsidiary of a bank holding company” have the mean-
ings given them in section 2 of the Bank Holding Company Act
of 1956. As used in this paragraph, the term “savings and loan
holding company” has the same meaning as in section 10(a) of
the Home Owners’ Loan Act (12 U.S.C. 1467a(a)).

(35) A person exercises “investment discretion” with re-
spect to an account if, directly or indirectly, such person (A) is
authorized to determine what securities or other property shall
be purchased or sold by or for the account, (B) makes decisions
as to what securities or other property shall be purchased or
sold by or for the account even though some other person may
have responsibility for such investment decisions, or (C) other-
wise exercises such influence with respect to the purchase and
sale of securities or other property by or for the account as the
Commission, by rule, determines, in the public interest or for
the protection of investors, should be subject to the operation
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of the provisions of this title and rules and regulations there-
under.

(36) A class of persons or markets is subject to “equal reg-
ulation” if no member of the class has a competitive advantage
over any other member thereof resulting from a disparity in
their regulation under this title which the Commission deter-
mines is unfair and not necessary or appropriate in further-
ance of the purposes of this title.

(37) The term “records” means accounts, correspondence,
memorandums, tapes, discs, papers, books, and other docu-
ments or transcribed information of any type, whether ex-
pressed in ordinary or machine language.

(38) The term “market maker” means any specialist per-
mitted to act as a dealer, any dealer acting in the capacity of
block positioner, and any dealer who, with respect to a secu-
rity, holds himself out (by entering quotations in an inter-deal-
er communications system or otherwise) as being willing to buy
and sell such security for his own account on a regular or con-
tinuous basis.

(39) A person is subject to a “statutory disqualification”
with respect to membership or participation in, or association
with a member of, a self-regulatory organization, if such per-
son—

(A) has been and is expelled or suspended from mem-
bership or participation in, or barred or suspended from
being associated with a member of, any self-regulatory or-
ganization, foreign equivalent of a self-regulatory organiza-
tion, foreign or international securities exchange, contract
market designated pursuant to section 5 of the Commodity
Exchange Act (7 U.S.C. 7), or any substantially equivalent
foreign statute or regulation, or futures association reg-
istered under section 17 of such Act (7 U.S.C. 21), or any
substantially equivalent foreign statute or regulation, or
has been and is denied trading privileges on any such con-
tract market or foreign equivalent;

(B) 15 is subject to—

(i) an order of the Commission, other appropriate reg-
ulatory agency, or foreign financial regulatory authority—

(I) denying, suspending for a period not exceeding

12 months, or revoking his registration as a broker,

dealer, municipal securities dealer, government securi-

ties broker, government securities dealer, security-
based swap dealer, or major security-based swap par-
ticipant or limiting his activities as a foreign person
performing a function substantially equivalent to any
of the above; or

(IT) barring or suspending for a period not exceed-
ing 12 months his being associated with a broker,
dealer, municipal securities dealer, government securi-
ties broker, government securities dealer, security-
based swap dealer, major security-based swap partici-

15 Margin so in law.
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pant, or foreign person performing a function substan-

tially equivalent to any of the above;

(i) an order of the Commodity Futures Trading Com-
mission denying, suspending, or revoking his registration
under the Commodity Exchange Act (7 U.S.C. 1 et seq.);
or

(iii) an order by a foreign financial regulatory author-
ity denying, suspending, or revoking the person’s authority
to engage in transactions in contracts of sale of a com-
modity for future delivery or other instruments traded on
or subject to the rules of a contract market, board of trade,
or foreign equivalent thereof;

(C) by his conduct while associated with a broker,
dealer, municipal securities dealer, government securities
broker, government securities dealer, security-based swap
dealer, or major security-based swap participant, or while
associated with an entity or person required to be reg-
istered under the Commodity Exchange Act, has been
found to be a cause of any effective suspension, expulsion,
or order of the character described in subparagraph (A) or
(B) of this paragraph, and in entering such a suspension,
expulsion, or order, the Commission, an appropriate regu-
latory agency, or any such self-regulatory organization
shall have jurisdiction to find whether or not any person
was a cause thereof;

(D) by his conduct while associated with any broker,
dealer, municipal securities dealer, government securities
broker, government securities dealer, security-based swap
dealer, major security-based swap participant, or any other
entity engaged in transactions in securities, or while asso-
ciated with an entity engaged in transactions in contracts
of sale of a commodity for future delivery or other instru-
ments traded on or subject to the rules of a contract mar-
ket, board of trade, or foreign equivalent thereof, has been
found to be a cause of any effective suspension, expulsion,
or order by a foreign or international securities exchange
or foreign financial regulatory authority empowered by a
foreign government to administer or enforce its laws relat-
ing to financial transactions as described in subparagraph
(A) or (B) of this paragraph,;

(E) has associated with him any person who is known,
or in the exercise of reasonable care should be known, to
him to be a person described by subparagraph (A), (B), (C),
or (D) of this paragraph; or

(F) has committed or omitted any act, or is subject to
an order or finding, enumerated in subparagraph (D), (E),
(H), or (G) of paragraph (4) of section 15(b) of this title,
has been convicted of any offense specified in subpara-
graph (B) of such paragraph (4) or any other felony within
ten years of the date of the filing of an application for
membership or participation in, or to become associated
with a member of, such self-regulatory organization, is en-
joined from any action, conduct, or practice specified in
subparagraph (C) of such paragraph (4), has willfully
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made or caused to be made in any application for member-
ship or participation in, or to become associated with a
member of, a self-regulatory organization, report required
to be filed with a self-regulatory organization, or pro-
ceeding before a self-regulatory organization, any state-
ment which was at the time, and in the light of the cir-
cumstances under which it was made, false or misleading
with respect to any material fact, or has omitted to state
in any such application, report, or proceeding any material
fact which is required to be stated therein.

(40) The term “financial responsibility rules” means the
rules and regulations of the Commission or the rules and regu-
lations prescribed by any self-regulatory organization relating
to financial responsibility and related practices which are des-
ignated by the Commission, by rule or regulation, to be finan-
cial responsibility rules.

(41) The term “mortgage related security” means a secu-
rity that meets standards of credit-worthiness as established
by the Commission, and either:

(A) represents ownership of one or more promissory
notes or certificates of interest or participation in such
notes (including any rights designed to assure servicing of,
or the receipt or timeliness of receipt by the holders of
such notes, certificates, or participations of amounts pay-
able under, such notes, certificates, or participations),
which notes:

(1) are directly secured by a first lien on a single

parcel of real estate, including stock allocated to a

dwelling unit in a residential cooperative housing cor-

poration, upon which is located a dwelling or mixed
residential and commercial structure, on a residential
manufactured home as defined in section 603(6) of the

National Manufactured Housing Construction and

Safety Standards Act of 1974,16 whether such manu-

factured home is considered real or personal property

under the laws of the State in which it is to be located,
or on one or more parcels of real estate upon which is
located one or more commercial structures; and

(i1) were originated by a savings and loan associa-
tion, savings bank, commercial bank, credit union, in-
surance company, or similar institution which is su-
pervised and examined by a Federal or State author-
ity, or by a mortgage approved by the Secretary of

Housing and Urban Development pursuant to sections

203 and 211 of the National Housing Act, 17 or, where

such notes involve a lien on the manufactured home,

by any such institution or by any financial institution
approved for insurance by the Secretary of Housing
and Urban Development pursuant to section 2 of the

National Housing Act; 18 or

1642 U.S.C. 5402(6).
1712 U.S.C. 1709, 1715b.
1812 U.S.C. 1703.
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(B) is secured by one or more promissory notes or cer-
tificates of interest or participations in such notes (with or
without recourse to the issuer thereof) and, by its terms,
provides for payments of principal in relation to payments,
or reasonable projections of payments, on notes meeting
the requirements of subparagraphs (A) (i) and (ii) or cer-
tificates of interest or participations in promissory notes
meeting such requirements.

For the purpose of this paragraph, the term “promissory note”,
when used in connection with a manufactured home, shall also
include a loan, advance, or credit sale as evidence by a retail
installment sales contract or other instrument.

(42) The term “government securities” means—

(A) securities which are direct obligations of, or obliga-
tSions guaranteed as to principal or interest by, the United

tates;

(B) securities which are issued or guaranteed by the
Tennessee Valley Authority or by corporations in which
the United States has a direct or indirect interest and
which are designated by the Secretary of the Treasury for
exemption as necessary or appropriate in the public inter-
est or for the protection of investors;

(C) securities issued or guaranteed as to principal or
interest by any corporation the securities of which are des-
ignated, by statute specifically naming such corporation, to
constitute exempt securities within the meaning of the
laws administered by the Commission;

(D) for purposes of sections 15C and 17A, any put,
call, straddle, option, or privilege on a security described
in subparagraph (A), (B), or (C) other than a put, call,
straddle, option, or privilege—

(1) that is traded on one or more national securi-
ties exchanges; or

(ii) for which quotations are disseminated through
an automated quotation system operated by a reg-
istered securities association; or

(E) for purposes of sections 15, 15C, and 17A as ap-
plied to a bank, a qualified Canadian government obliga-
tion as defined in section 5136 of the Revised Statutes of
the United States.

(43) The term “government securities broker” means any
person regularly engaged in the business of effecting trans-
actions in government securities for the account of others, but
does not include—

(A) any corporation the securities of which are govern-
ment securities under subparagraph (B) or (C) of para-
graph (42) of this subsection; or

(B) any person registered with the Commodity Futures
Trading Commission, any contract market designated by
the Commodity Futures Trading Commission, such con-
tract market’s affiliated clearing organization, or any floor
trader on such contract market, solely because such person
effects transactions in government securities that the Com-
mission, after consultation with the Commodity Futures
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Trading Commission, has determined by rule or order to

be incidental to such person’s futures-related business.

(44) The term “government securities dealer” means any
person engaged in the business of buying and selling govern-
ment securities for his own account, through a broker or other-
wise, but does not include—

(A) any person insofar as he buys or sells such securi-
ties for his own account, either individually or in some fi-
duciary capacity, but not as a part of a regular business;

(B) any corporation the securities of which are govern-
ment securities under subparagraph (B) or (C) of para-
graph (42) of this subsection;

(C) any bank, unless the bank is engaged in the busi-
ness of buying and selling government securities for its
own account other than in a fiduciary capacity, through a
broker or otherwise; or

(D) any person registered with the Commodity Fu-
tures Trading Commission, any contract market des-
ignated by the Commodity Futures Trading Commission,
such contract market’s affiliated clearing organization, or
any floor trader on such contract market, solely because
such person effects transactions in government securities
that the Commission, after consultation with the Com-
modity Futures Trading Commission, has determined by
rule or order to be incidental to such person’s futures-re-
lated business.

(45) The term “person associated with a government secu-
rities broker or government securities dealer” means any part-
ner, officer, director, or branch manager of such government
securities broker or government securities dealer (or any per-
son occupying a similar status or performing similar functions),
and any other employee of such government securities broker
or government securities dealer who is engaged in the manage-
ment, direction, supervision, or performance of any activities
relating to government securities, and any person directly or
indirectly controlling, controlled by, or under common control
with such government securities broker or government securi-
ties dealer.

(46) The term “financial institution” means—

(A) a bank (as defined in paragraph (6) of this sub-
section);

(B) a foreign bank (as such term is used in the Inter-
national Banking Act of 1978); and

(C) a savings association (as defined in section 3(b) of
the Federal Deposit Insurance Act) the deposits of which
are insured by the Federal Deposit Insurance Corporation.
(47) The term “securities laws” means the Securities Act of

1933 (15 U.S.C. 77a et seq.), the Securities Exchange Act of
1934 (15 U.S.C. 78a et seq.), the Sarbanes-Oxley Act of 2002 19,
the Trust Indenture Act of 1939 (15 U.S.C. 77aaa et seq.), the

1980 in law. May include provisions amended by the Sarbanes-Oxley Act of 2002, such as sec-
tions 101(i) and 502(c)(7) of the Employee Retirement Income Security Act of 1974, sections
1348, 1349, 1350, 1514A, 1519, and 1520 of title 18, 523(a)(19) of title 11, and section 1658(b)
of title 28, United States Code, printed in the appendix to this volume.
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Investment Company Act of 1940 (15 U.S.C. 80a-1 et seq.), the
Investment Advisers Act of 1940 (15 U.S.C. 80b et seq.), and
the Securities Investor Protection Act of 1970 (15 U.S.C. 78aaa
et seq.).

(48) The term “registered broker or dealer” means a broker
or dealer registered or required to register pursuant to section
15 or 15B of this title, except that in paragraph (3) of this sub-
section and sections 6 and 15A the term means such a broker
or dealer and a government securities broker or government
securities dealer registered or required to register pursuant to
section 15C(a)(1)(A) of this title.

(49) The terms “person associated with a transfer agent”
and “associated person of a transfer agent” mean any person
(except an employee whose functions are solely clerical or min-
isterial) directly engaged in the management, direction, super-
vision, or performance of any of the transfer agent’s activities
with respect to transfer agent functions, and any person di-
rectly or indirectly controlling such activities or controlled by
the transfer agent in connection with such activities.

(50) The term “foreign securities authority” means any for-
eign government, or any governmental body or regulatory orga-
nization empowered by a foreign government to administer or
enforce its laws as they relate to securities matters.

(51)(A) The term “penny stock” means any equity security
other than a security that is—

(i) registered or approved for registration and traded
on a national securities exchange that meets such criteria
as the Commission shall prescribe by rule or regulation for
purposes of this paragraph;

(ii) authorized for quotation on an automated
quotation system sponsored by a registered securities asso-
ciation, if such system (I) was established and in operation
before January 1, 1990, and (II) meets such criteria as the
Commission shall prescribe by rule or regulation for pur-
poses of this paragraph;

(iii) issued by an investment company registered
under the Investment Company Act of 1940;

(iv) excluded, on the basis of exceeding a minimum
price, net tangible assets of the issuer, or other relevant
criteria, from the definition of such term by rule or regula-
tion which the Commission shall prescribe for purposes of
this paragraph; or

(v) exempted, in whole or in part, conditionally or un-
conditionally, from the definition of such term by rule, reg-
ulation, or order prescribed by the Commission.

(B) The Commission may, by rule, regulation, or order,
designate any equity security or class of equity securities de-
scribed in clause (i) or (ii) of subparagraph (A) as within the
meaning of the term “penny stock” if such security or class of
securities is traded other than on a national securities ex-
change or through an automated quotation system described in
clause (ii) of subparagraph (A).

(C) In exercising its authority under this paragraph to pre-
scribe rules, regulations, and orders, the Commission shall de-
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termine that such rule, regulation, or order is consistent with
the public interest and the protection of investors.

(52) The term “foreign financial regulatory authority”
means any (A) foreign securities authority, (B) other govern-
mental body or foreign equivalent of a self-regulatory organiza-
tion empowered by a foreign government to administer or en-
force its laws relating to the regulation of fiduciaries, trusts,
commercial lending, insurance, trading in contracts of sale of
a commodity for future delivery, or other instruments traded
on or subject to the rules of a contract market, board of trade,
or foreign equivalent, or other financial activities, or (C) mem-
bership organization a function of which is to regulate partici-
pation of its members in activities listed above.

(563)(A) The term “small business related security” means
a security that meets standards of credit-worthiness as estab-
lished by the Commission, and either—

(i) represents an interest in 1 or more promissory
notes or leases of personal property evidencing the obliga-
tion of a small business concern and originated by an in-
sured depository institution, insured credit union, insur-
ance company, or similar institution which is supervised
and examined by a Federal or State authority, or a finance
company or leasing company; or

(i1) is secured by an interest in 1 or more promissory
notes or leases of personal property (with or without re-
course to the issuer or lessee) and provides for payments
of principal in relation to payments, or reasonable projec-
tions of payments, on notes or leases described in clause
@3).

(B) For purposes of this paragraph—

(i) an “interest in a promissory note or a lease of per-
sonal property” includes ownership rights, certificates of
interest or participation in such notes or leases, and rights
designed to assure servicing of such notes or leases, or the
receipt or timely receipt of amounts payable under such
notes or leases;

(i) the term “small business concern” means a busi-
ness that meets the criteria for a small business concern
established by the Small Business Administration under
section 3(a) of the Small Business Act;

(iii) the term “insured depository institution” has the
same meaning as in section 3 of the Federal Deposit Insur-
ance Act; and

(iv) the term “insured credit union” has the same
meaning as in section 101 of the Federal Credit Union Act.
(54) QUALIFIED INVESTOR.—

(A) DEFINITION.—Except as provided in subparagraph
(B), for purposes of this title, the term “qualified investor”
means—

(i) any investment company registered with the

Commission under section 8 of the Investment Com-

pany Act of 1940;
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(il) any issuer eligible for an exclusion from the
definition of investment company pursuant to section
3(c)(7) of the Investment Company Act of 1940;

(iii) any bank (as defined in paragraph (6) of this
subsection), savings association (as defined in section
3(b) of the Federal Deposit Insurance Act), broker,
dealer, insurance company (as defined in section
2(a)(13) of the Securities Act of 1933), or business de-
velopment company (as defined in section 2(a)(48) of
the Investment Company Act of 1940);

(iv) any small business investment company li-
censed by the United States Small Business Adminis-
tration under section 301 (c¢) or (d) of the Small Busi-
ness Investment Act of 1958;

(v) any State sponsored employee benefit plan, or
any other employee benefit plan, within the meaning
of the Employee Retirement Income Security Act of
1974, other than an individual retirement account, if
the investment decisions are made by a plan fiduciary,
as defined in section 3(21) of that Act, which is either
a bank, savings and loan association, insurance com-
pany, or registered investment adviser;

(vi) any trust whose purchases of securities are di-
rected by a person described in clauses (i) through (v)
of this subparagraph,;

(vii) any market intermediary exempt under sec-
tion 3(c)(2) of the Investment Company Act of 1940;

(viii) any associated person of a broker or dealer
other than a natural person;

(ix) any foreign bank (as defined in section 1(b)(7)
of the International Banking Act of 1978);

(x) the government of any foreign country;

(xi) any corporation, company, or partnership that
owns and invests on a discretionary basis, not less
than $25,000,000 in investments;

(xii) any natural person who owns and invests on
a discretionary basis, not less than $25,000,000 in in-
vestments;

(xiii) any government or political subdivision,
agency, or instrumentality of a government who owns
and invests on a discretionary basis not less than
$50,000,000 in investments; or

(xiv) any multinational or supranational entity or
any agency or instrumentality thereof.

(B) ALTERED THRESHOLDS FOR ASSET-BACKED SECURI-
TIES AND LOAN PARTICIPATIONS.—For purposes of section
3(a)(5)(C)(1ii) of this title and section 206(a)(5) of the
Gramm-Leach-Bliley Act, the term “qualified investor” has
the meaning given such term by subparagraph (A) of this
paragraph except that clauses (xi) and (xii) shall be ap-
plied by substituting “$10,000,000” for “$25,000,000”.

(C) ADDITIONAL AUTHORITY.—The Commission may, by
rule or order, define a “qualified investor” as any other
person, taking into consideration such factors as the finan-
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cial sophistication of the person, net worth, and knowledge

and experience in financial matters.

(55)(A) The term “security future” means a contract of sale
for future delivery of a single security or of a narrow-based se-
curity index, including any interest therein or based on the
value thereof, except an exempted security under section
3(a)(12) of this title 20 as in effect on the date of the enactment
of the Futures Trading Act of 1982 (other than any municipal
security as defined in section 3(a)(29) as in effect on the date
of the enactment of the Futures Trading Act of 1982). The term
“security future” does not include any agreement, contract, or
transaction excluded from the Commodity Exchange Act under
section 2(c), 2(d), 2(f), or 2(g) of the Commodity Exchange Act
(as in effect on the date of the enactment of the Commodity
Futures Modernization Act of 2000) or title IV of the Com-
modity Futures Modernization Act of 2000.

(B) The term “narrow-based security index” means an
index—

(i) that has 9 or fewer component securities;

(i1) in which a component security comprises more
than 30 percent of the index’s weighting;

(ii1) in which the five highest weighted component se-
curities in the aggregate comprise more than 60 percent of
the index’s weighting; or

(iv) in which the lowest weighted component securities
comprising, in the aggregate, 25 percent of the index’s
weighting have an aggregate dollar value of average daily
trading volume of less than $50,000,000 (or in the case of
an index with 15 or more component securities,
$30,000,000), except that if there are two or more securi-
ties with equal weighting that could be included in the cal-
culation of the lowest weighted component securities com-
prising, in the aggregate, 25 percent of the index’s
weighting, such securities shall be ranked from lowest to
highest dollar value of average daily trading volume and
shall be included in the calculation based on their ranking
starting with the lowest ranked security.

(C) Notwithstanding subparagraph (B), an index is not a
narrow-based security index if—

(1)(I) it has at least nine component securities;

(IT) no component security comprises more than 30
percent of the index’s weighting; and

(IIT) each component security is—

(aa) registered pursuant to section 12 of the Secu-

rities Exchange Act of 1934;

(bb) one of 750 securities with the largest market
capitalization; and

(cc) one of 675 securities with the largest dollar
value of average daily trading volume;

(i) a board of trade was designated as a contract mar-
ket by the Commodity Futures Trading Commission with
respect to a contract of sale for future delivery on the

20 S0 in law. The phrase “of this title” probably should not appear.
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index, before the date of the enactment of the Commodity

Futures Modernization Act of 2000;

(iii)(I) a contract of sale for future delivery on the
index traded on a designated contract market or registered
derivatives transaction execution facility for at least 30
days as a contract of sale for future delivery on an index
that was not a narrow-based security index; and

(II) it has been a narrow-based security index for no
more than 45 business days over 3 consecutive calendar
months;

(iv) a contract of sale for future delivery on the index
is traded on or subject to the rules of a foreign board of
trade and meets such requirements as are jointly estab-
lished by rule or regulation by the Commission and the
Commodity Futures Trading Commission;

(v) no more than 18 months have passed since the
date of the enactment of the Commodity Futures Mod-
ernization Act of 2000 and—

(D) it is traded on or subject to the rules of a for-
eign board of trade;

(IT) the offer and sale in the United States of a
contract of sale for future delivery on the index was
authorized before the date of the enactment of the
Commodity Futures Modernization Act of 2000; and

(ITI) the conditions of such authorization continue
to be met; or
(vi) a contract of sale for future delivery on the index

is traded on or subject to the rules of a board of trade and

meets such requirements as are jointly established by rule,
regulation, or order by the Commission and the Com-
modity Futures Trading Commission.

(D) Within 1 year after the enactment of the Commodity
Futures Modernization Act of 2000, the Commission and the
Commodity Futures Trading Commission jointly shall adopt
rules or regulations that set forth the requirements under
clause (iv) of subparagraph (C).

(E) An index that is a narrow-based security index solely
because it was a narrow-based security index for more than 45
business days over 3 consecutive calendar months pursuant to
clause (iii) of subparagraph (C) shall not be a narrow-based se-
curity index for the 3 following calendar months.

(F) For purposes of subparagraphs (B) and (C) of this para-
graph—

(i) the dollar value of average daily trading volume
and the market capitalization shall be calculated as of the
preceding 6 full calendar months; and

(i1) the Commission and the Commodity Futures Trad-
ing Commission shall, by rule or regulation, jointly specify
the method to be used to determine market capitalization
and dollar value of average daily trading volume.

(56) The term “security futures product” means a security
future or any put, call, straddle, option, or privilege on any se-
curity future.
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(57)(A) The term “margin”, when used with respect to a se-
curity futures product, means the amount, type, and form of
collateral required to secure any extension or maintenance of
credit, or the amount, type, and form of collateral required as
a performance bond related to the purchase, sale, or carrying
of a security futures product.

(B) The terms “margin level” and “level of margin”, when
used with respect to a security futures product, mean the
amount of margin required to secure any extension or mainte-
nance of credit, or the amount of margin required as a per-
formance bond related to the purchase, sale, or carrying of a
security futures product.

(C) The terms “higher margin level” and “higher level of
margin”, when used with respect to a security futures product,
mean a margin level established by a national securities ex-
change registered pursuant to section 6(g) that is higher than
the minimum amount established and in effect pursuant to
section 7(c)(2)(B).

(58) AUDIT COMMITTEE.—The term “audit committee”
means—

(A) a committee (or equivalent body) established by
and amongst the board of directors of an issuer for the
purpose of overseeing the accounting and financial report-
ing processes of the issuer and audits of the financial
statements of the issuer; and

(B) if no such committee exists with respect to an
issuer, the entire board of directors of the issuer.

(59) REGISTERED PUBLIC ACCOUNTING FIRM.—The term
“registered public accounting firm” has the same meaning as
in section 2 of the Sarbanes-Oxley Act of 2002.

(60) CREDIT RATING.—The term “credit rating” means an
assessment of the creditworthiness of an obligor as an entity
or with respect to specific securities or money market instru-
ments.

(61) CREDIT RATING AGENCY.—The term “credit rating
agency”’ means any person—

(A) engaged in the business of issuing credit ratings
on the Internet or through another readily accessible
means, for free or for a reasonable fee, but does not in-
clude a commercial credit reporting company;

(B) employing either a quantitative or qualitative
model, or both, to determine credit ratings; and

(C) receiving fees from either issuers, investors, or
other market participants, or a combination thereof.

(62) NATIONALLY RECOGNIZED STATISTICAL RATING ORGANI-
ZATION.—The term “nationally recognized statistical rating or-
ganization” means a credit rating agency that—

(A) issues credit ratings certified by qualified institu-
tional buyers, in accordance with section 15E(a)(1)(B)(ix),
with respect to—

(i) financial institutions, brokers, or dealers;
(i) insurance companies;
(iii) corporate issuers;
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(iv) issuers of asset-backed securities (as that
term is defined in section 1101(c) of part 229 of title
17, Code of Federal Regulations, as in effect on the
date of enactment of this paragraph);

(v) issuers of government securities, municipal se-
curities, or securities issued by a foreign government;
or

(vi) a combination of one or more categories of ob-
ligors described in any of clauses (i) through (v); and
(B) is registered under section 15E.

(63) PERSON ASSOCIATED WITH A NATIONALLY RECOGNIZED
STATISTICAL RATING ORGANIZATION.—The term “person associ-
ated with” a nationally recognized statistical rating organiza-
tion means any partner, officer, director, or branch manager of
a nationally recognized statistical rating organization (or any
person occupying a similar status or performing similar func-
tions), any person directly or indirectly controlling, controlled
by, or under common control with a nationally recognized sta-
tistical rating organization, or any employee of a nationally
recognized statistical rating organization.

(64) QUALIFIED INSTITUTIONAL BUYER.—The term “quali-
fied institutional buyer” has the meaning given such term in
section 230.144A(a) of title 17, Code of Federal Regulations, or
any successor thereto.

(79)21 ASSET-BACKED SECURITY.—The term “asset-backed
security”’—

(A) means a fixed-income or other security
collateralized by any type of self-liquidating financial asset
(including a loan, a lease, a mortgage, or a secured or un-
secured receivable) that allows the holder of the security
to receive payments that depend primarily on cash flow
from the asset, including—

(i) a collateralized mortgage obligation;

(ii) a collateralized debt obligation;

(iii) a collateralized bond obligation;

(iv) a collateralized debt obligation of asset-backed
securities;

(v) a collateralized debt obligation of collateralized
debt obligations; and

(vi) a security that the Commission, by rule, deter-
mines to be an asset-backed security for purposes of
this section; and
(B) does not include a security issued by a finance sub-

sidiary held by the parent company or a company con-

trolled by the parent company, if none of the securities
issued by the finance subsidiary are held by an entity that
is not controlled by the parent company.

(65) ELIGIBLE CONTRACT PARTICIPANT.—The term “eligible
contract participant” has the same meaning as in section la of
the Commodity Exchange Act (7 U.S.C. 1a).

21 Placement of paragraph (79) so in law. Section 101(b)(1) of Public Law 112-106 redesig-
nated paragraph (77) as paragraph (79), however, such amendment did not transfer paragraph
(79) (as so redesignated) to appear after paragraph (78).
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(66) MAJOR SWAP PARTICIPANT.—The term “major swap
participant” has the same meaning as in section la of the
Commodity Exchange Act (7 U.S.C. 1a).

(67) MAJOR SECURITY-BASED SWAP PARTICIPANT.—

(A) IN GENERAL.—The term “major security-based
swap participant” means any person—

(1) who is not a security-based swap dealer; and

(i1)(I) who maintains a substantial position in se-
curity-based swaps for any of the major security-based
swap categories, as such categories are determined by
the Commission, excluding both positions held for
hedging or mitigating commercial risk and positions
maintained by any employee benefit plan (or any con-
tract held by such a plan) as defined in paragraphs (3)
and (32) of section 3 of the Employee Retirement In-
come Security Act of 1974 (29 U.S.C. 1002) for the pri-
mary purpose of hedging or mitigating any risk di-
rectly associated with the operation of the plan;

(IT) whose outstanding security-based swaps cre-
ate substantial counterparty exposure that could have
serious adverse effects on the financial stability of the
United States banking system or financial markets; or

(ITI) that is a financial entity that—

(aa) is highly leveraged relative to the amount
of capital such entity holds and that is not subject
to capital requirements established by an appro-
priate Federal banking agency; and

(bb) maintains a substantial position in out-
standing security-based swaps in any major secu-
rity-based swap category, as such categories are
determined by the Commission.

(B) DEFINITION OF SUBSTANTIAL POSITION.—For pur-
poses of subparagraph (A), the Commission shall define, by
rule or regulation, the term “substantial position” at the
threshold that the Commission determines to be prudent
for the effective monitoring, management, and oversight of
entities that are systemically important or can signifi-
cantly impact the financial system of the United States. In
setting the definition under this subparagraph, the Com-
mission shall consider the person’s relative position in
uncleared as opposed to cleared security-based swaps and
may take into consideration the value and quality of collat-
eral held against counterparty exposures.

(C) SCOPE OF DESIGNATION.—For purposes of subpara-
graph (A), a person may be designated as a major security-
based swap participant for 1 or more categories of security-
based swaps without being classified as a major security-
based swap participant for all classes of security-based
swaps.

(68) SECURITY-BASED SWAP.—

(A) IN GENERAL.—Except as provided in subparagraph
(B), the term “security-based swap” means any agreement,
contract, or transaction that—
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(i) is a swap, as that term is defined under section
la of the Commodity Exchange Act (without regard to
paragraph (47)(B)(x) of such section); and

(1i) is based on—

(I) an index that is a narrow-based security
index, including any interest therein or on the
value thereof;

(IT) a single security or loan, including any in-
terest therein or on the value thereof; or

(ITI) the occurrence, nonoccurrence, or extent
of the occurrence of an event relating to a single
issuer of a security or the issuers of securities in
a narrow-based security index, provided that such
event directly affects the financial statements, fi-
nancial condition, or financial obligations of the
issuer.

(B) RULE OF CONSTRUCTION REGARDING MASTER AGREE-
MENTS.—The term “security-based swap” shall be con-
strued to include a master agreement that provides for an
agreement, contract, or transaction that is a security-based
swap pursuant to subparagraph (A), together with all sup-
plements to any such master agreement, without regard to
whether the master agreement contains an agreement,
contract, or transaction that is not a security-based swap
pursuant to subparagraph (A), except that the master
agreement shall be considered to be a security-based swap
only with respect to each agreement, contract, or trans-
action under the master agreement that is a security-
based swap pursuant to subparagraph (A).

(C) ExcLusioONS.—The term “security-based swap”
does not include any agreement, contract, or transaction
that meets the definition of a security-based swap only be-
cause such agreement, contract, or transaction references,
is based upon, or settles through the transfer, delivery, or
receipt of an exempted security under paragraph (12), as
in effect on the date of enactment of the Futures Trading
Act of 1982 (other than any municipal security as defined
in paragraph (29) as in effect on the date of enactment of
the Futures Trading Act of 1982), unless such agreement,
contract, or transaction is of the character of, or is com-
monly known in the trade as, a put, call, or other option.

(D) MiXEDp swAP.—The term “security-based swap” in-
cludes any agreement, contract, or transaction that is as
described in subparagraph (A) and also is based on the
value of 1 or more interest or other rates, currencies, com-
modities, instruments of indebtedness, indices, quan-
titative measures, other financial or economic interest or
property of any kind (other than a single security or a nar-
row-based security index), or the occurrence, non-occur-
rence, or the extent of the occurrence of an event or contin-
gency associated with a potential financial, economic, or
commercial consequence (other than an event described in
subparagraph (A)1)(III)).
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(E) RULE OF CONSTRUCTION REGARDING USE OF THE
TERM INDEX.—The term “index” means an index or group
of securities, including any interest therein or based on the
value thereof.

(69) SWAP.—The term “swap” has the same meaning as in
section la of the Commodity Exchange Act (7 U.S.C. 1a).

(70) PERSON ASSOCIATED WITH A SECURITY-BASED SWAP
DEALER OR MAJOR SECURITY-BASED SWAP PARTICIPANT.—

(A) IN GENERAL.—The term “person associated with a
security-based swap dealer or major security-based swap
participant” or “associated person of a security-based swap
dealer or major security-based swap participant” means—

(i) any partner, officer, director, or branch man-
ager of such security-based swap dealer or major secu-
rity-based swap participant (or any person occupying
a similar status or performing similar functions);

(il) any person directly or indirectly controlling,
controlled by, or under common control with such se-
curity-based swap dealer or major security-based swap
participant; or

(iii) any employee of such security-based swap
dealer or major security-based swap participant.

(B) ExcLusiON.—Other than for purposes of section
15F(1)(2), the term “person associated with a security-
based swap dealer or major security-based swap partici-
pant” or “associated person of a security-based swap dealer
or major security-based swap participant” does not include
any person associated with a security-based swap dealer or
major security-based swap participant whose functions are
solely clerical or ministerial.

(71) SECURITY-BASED SWAP DEALER.—

(A) IN GENERAL.—The term “security-based swap deal-
er” means any person who—

(1) holds themself out as a dealer in security-based
swaps;

(i1) makes a market in security-based swaps;

(iii)) regularly enters into security-based swaps
with counterparties as an ordinary course of business
for its own account; or

(iv) engages in any activity causing it to be com-
monly known in the trade as a dealer or market
maker in security-based swaps.

(B) DESIGNATION BY TYPE OR CLASS.—A person may be
designated as a security-based swap dealer for a single
type or single class or category of security-based swap or
activities and considered not to be a security-based swap
dealer for other types, classes, or categories of security-
based swaps or activities.

(C) EXCEPTION.—The term “security-based swap deal-
er” does not include a person that enters into security-
based swaps for such person’s own account, either individ-
ually or in a fiduciary capacity, but not as a part of regular
business.
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(D) DE MINIMIS EXCEPTION.—The Commission shall ex-
empt from designation as a security-based swap dealer an
entity that engages in a de minimis quantity of security-
based swap dealing in connection with transactions with or
on behalf of its customers. The Commission shall promul-
gate regulations to establish factors with respect to the
making of any determination to exempt.

(72) APPROPRIATE FEDERAL BANKING AGENCY.—The term
“appropriate Federal banking agency” has the same meaning
as in section 3(q) of the Federal Deposit Insurance Act (12
U.S.C. 1813(q)).

(73) BOARD.—The term “Board” means the Board of Gov-
ernors of the Federal Reserve System.

(74) PRUDENTIAL REGULATOR.—The term “prudential regu-
lator” has the same meaning as in section 1a of the Commodity
Exchange Act (7 U.S.C. 1a).

(75) SECURITY-BASED SWAP DATA REPOSITORY.—The term
“security-based swap data repository” means any person that
collects and maintains information or records with respect to
transactions or positions in, or the terms and conditions of, se-
curity-based swaps entered into by third parties for the pur-
pose of providing a centralized recordkeeping facility for secu-
rity-based swaps.

(76) SWAP DEALER.—The term “swap dealer” has the same
meaning as in section la of the Commodity Exchange Act (7
U.S.C. 1a).

(77) SECURITY-BASED SWAP EXECUTION FACILITY.—The term
“security-based swap execution facility” means a trading sys-
tem or platform in which multiple participants have the ability
to execute or trade security-based swaps by accepting bids and
offers made by multiple participants in the facility or system,
through any means of interstate commerce, including any trad-
ing facility, that—

(A) facilitates the execution of security-based swaps
between persons; and

(B) is not a national securities exchange.

(78) SECURITY-BASED SWAP AGREEMENT.—

(A) IN GENERAL.—For purposes of sections 9, 10, 16,
20, and 21A of this Act, and section 17 of the Securities
Act of 1933 (15 U.S.C. 77q), the term “security-based swap
agreement” means a swap agreement as defined in section
206A of the Gramm-Leach-Bliley Act (15 U.S.C. 78c note)
of which a material term is based on the price, yield,
value, or volatility of any security or any group or index
of securities, or any interest therein.

(B) ExcrLusioNs.—The term “security-based swap
agreement” does not include any security-based swap.

(80) EMERGING GROWTH COMPANY.—The term “emerging
growth company” means an issuer that had total annual gross
revenues of less than $1,000,000,000 (as such amount is in-
dexed for inflation every 5 years by the Commission to reflect
the change in the Consumer Price Index for All Urban Con-
sumers published by the Bureau of Labor Statistics, setting the
threshold to the nearest 1,000,000) during its most recently
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completed fiscal year. An issuer that is an emerging growth
company as of the first day of that fiscal year shall continue
to be deemed an emerging growth company until the earliest

of—

(A) the last day of the fiscal year of the issuer during
which it had total annual gross revenues of $1,000,000,000
(as such amount is indexed for inflation every 5 years by
the Commission to reflect the change in the Consumer
Price Index for All Urban Consumers published by the Bu-
reau of Labor Statistics, setting the threshold to the near-
est 1,000,000) or more;

(B) the last day of the fiscal year of the issuer fol-
lowing the fifth anniversary of the date of the first sale of
common equity securities of the issuer pursuant to an ef-
fective registration statement under the Securities Act of
1933;

(C) the date on which such issuer has, during the pre-
vious 3-year period, issued more than $1,000,000,000 in
non-convertible debt; or

(D) the date on which such issuer is deemed to be a
“large accelerated filer”, as defined in section 240.12b—2 of
title 17, Code of Federal Regulations, or any successor
thereto.

(80)22 FUNDING PORTAL.—The term “funding portal”
means any person acting as an intermediary in a transaction
involving the offer or sale of securities for the account of oth-
ers, solely pursuant to section 4(6) of the Securities Act of 1933
(15 U.S.C. 77d(6)), that does not—

(A) offer investment advice or recommendations;

(B) solicit purchases, sales, or offers to buy the securi-
ties offered or displayed on its website or portal;

(C) compensate employees, agents, or other persons for
such solicitation or based on the sale of securities dis-
played or referenced on its website or portal;

(D) hold, manage, possess, or otherwise handle inves-
tor funds or securities; or

(E) engage in such other activities as the Commission,
by rule, determines appropriate.

(b) The Commission and the Board of Governors of the Federal
Reserve System, as to matters within their respective jurisdictions,
shall have power by rules and regulations to define technical,
trade, accounting, and other terms used in this title, consistently
with the provisions and purposes of this title.

(c) No provision of this title shall apply to, or be deemed to in-
clude, any executive department or independent establishment of
the United States, or any lending agency which is wholly owned,
directly or indirectly, by the United States, or any officer, agent, or
employee of any such department, establishment, or agency, acting
in the course of his official duty as such, unless such provision
makes specific reference to such department, establishment, or
agency.

22 Two paragraph s designated as paragraph (80) so in law. See amendments made by sections
101(b)(2) and 304(b) of Public Law 112-106. Note that a paragraph (79) exists after paragraph
(64).
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(d) No issuer of municipal securities or officer or employee
thereof acting in the course of his official duties as such shall be
deemed to be a “broker”, “dealer”, or “municipal securities dealer”
solely by reason of buying, selling, or effecting transactions in the
issuer’s securities.

(e) CHARITABLE ORGANIZATIONS.—

(1) ExEmPTION.—Notwithstanding any other provision of
this title, but subject to paragraph (2) of this subsection, a
charitable organization, as defined in section 3(c)(10)(D) of the
Investment Company Act of 1940, or any trustee, director, offi-
cer, employee, or volunteer of such a charitable organization
acting within the scope of such person’s employment or duties
with such organization, shall not be deemed to be a “broker”,
“dealer”, “municipal securities broker”, “municipal securities
dealer”, “government securities broker”, or “government securi-
ties dealer” for purposes of this title solely because such orga-
nization or person buys, holds, sells, or trades in securities for
its own account in its capacity as trustee or administrator of,
or otherwise on behalf of or for the account of—

(A) such a charitable organization;

(B) a fund that is excluded from the definition of an
investment company under section 3(c)(10)(B) of the In-
vestment Company Act of 1940; or

(C) a trust or other donative instrument described in
section 3(c)(10)(B) of the Investment Company Act of 1940,
or the settlors (or potential settlors) or beneficiaries of any
such trust or other instrument.

(2) LIMITATION ON COMPENSATION.—The exemption pro-
vided under paragraph (1) shall not be available to any chari-
table organization, or any trustee, director, officer, employee,
or volunteer of such a charitable organization, unless each per-
son who, on or after 90 days after the date of enactment of this
subsection, solicits donations on behalf of such charitable orga-
nization from any donor to a fund that is excluded from the
definition of an investment company under section 3(c)(10)(B)
of the Investment Company Act of 1940, is either a volunteer
or is engaged in the overall fund raising activities of a chari-
table organization and receives no commission or other special
compensation based on the number or the value of donations
collected for the fund.

(f) CONSIDERATION OF PROMOTION OF EFFICIENCY, COMPETI-
TION, AND CAPITAL FORMATION.—Whenever pursuant to this title
the Commission is engaged in rulemaking, or in the review of a
rule of a self-regulatory organization, and is required to consider or
determine whether an action is necessary or appropriate in the
public interest, the Commission shall also consider, in addition to
the protection of investors, whether the action will promote effi-
ciency, competition, and capital formation.

(g) CHURCH PLANS.—No church plan described in section
414(e) of the Internal Revenue Code of 1986, no person or entity
eligible to establish and maintain such a plan under the Internal
Revenue Code of 1986, no company or account that is excluded
from the definition of an investment company under section
3(c)(14) of the Investment Company Act of 1940, and no trustee, di-
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rector, officer or employee of or volunteer for such plan, company,
account, person, or entity, acting within the scope of that person’s
employment or activities with respect to such plan, shall be deemed
to be a “broker”, “dealer”, “municipal securities broker”, “municipal
securities dealer”, “government securities broker”, “government se-
curities dealer”, “clearing agency”, or “transfer agent” for purposes
of this title—

(1) solely because such plan, company, person, or entity
buys, holds, sells, trades in, or transfers securities or acts as
an intermediary in making payments in connection with trans-
actions in securities for its own account in its capacity as trust-
ee or administrator of, or otherwise on behalf of, or for the ac-
count of, any church plan, company, or account that is ex-
cluded from the definition of an investment company under
section 3(c)(14) of the Investment Company Act of 1940; and

(2) if no such person or entity receives a commission or
other transaction-related sales compensation in connection
with any activities conducted in reliance on the exemption pro-
vided by this subsection.

(h) LiMmiTED EXEMPTION FOR FUNDING PORTALS.—

(1) IN GENERAL.—The Commission shall, by rule, exempt,
conditionally or unconditionally, a registered funding portal
from the requirement to register as a broker or dealer under
section 15(a)(1), provided that such funding portal—

(A) remains subject to the examination, enforcement,
and other rulemaking authority of the Commission;

(B) is a member of a national securities association
registered under section 15A; and

(C) is subject to such other requirements under this
title as the Commission determines appropriate under
such rule.

(2) NATIONAL SECURITIES ASSOCIATION MEMBERSHIP.—For
purposes of sections 15(b)(8) and 15A, the term “broker or deal-
er” includes a funding portal and the term “registered broker
or dealer” includes a registered funding portal, except to the
extent that the Commission, by rule, determines otherwise,
provided that a national securities association shall only exam-
ine for and enforce against a registered funding portal rules of
such national securities association written specifically for reg-
istered funding portals.

SEC. 3A. [78c-1] SWAP AGREEMENTS.

(a) [Section 762(d)(1)(A) of Public Law 111-203 repeals sub-
section (a) and states “...and reserving that subsection”.]

(b) SECURITY-BASED SWAP AGREEMENTS.—

(1) The definition of “security” in section 3(a)(10) of this
title does not include any security-based swap agreement.

(2) The Commission is prohibited from registering, or re-
quiring, recommending, or suggesting, the registration under
this title of any security-based swap agreement. If the Commis-
sion becomes aware that a registrant has filed a registration
application with respect to such a swap agreement, the Com-
mission shall promptly so notify the registrant. Any such reg-
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istration with respect to such a swap agreement shall be void
and of no force or effect.

(3) Except as provided in section 16(a) with respect to re-
porting requirements, the Commission is prohibited from—

(A) promulgating, interpreting, or enforcing rules; or
(B) issuing orders of general applicability;
under this title in a manner that imposes or specifies reporting
or recordkeeping requirements, procedures, or standards as
prophylactic measures against fraud, manipulation, or insider
trading with respect to any security-based swap agreement.

(4) References in this title to the “purchase” or “sale” of a
security-based swap agreement shall be deemed to mean the
execution, termination (prior to its scheduled maturity date),
assignment, exchange, or similar transfer or conveyance of, or
extinguishing of rights or obligations under, a security-based
swap agreement, as the context may require.

SEC. 3B. [78c-2] SECURITIES-RELATED DERIVATIVES.

(a) Any agreement, contract, or transaction (or class thereof)
that is exempted by the Commodity Futures Trading Commission
pursuant to section 4(c)(1) of the Commodity Exchange Act (7
U.S.C. 6(c)(1)) with the condition that the Commission exercise con-
current jurisdiction over such agreement, contract, or transaction
(or class thereof) shall be deemed a security for purposes of the se-
curities laws.

(b) With respect to any agreement, contract, or transaction (or
class thereof) that is exempted by the Commodity Futures Trading
Commission pursuant to section 4(c)(1) of the Commodity Exchange
Act (7 U.S.C. 6(c)(1)) with the condition that the Commission exer-
cise concurrent jurisdiction over such agreement, contract, or trans-
action (or class thereof), references in the securities laws to the
“purchase” or “sale” of a security shall be deemed to include the
execution, termination (prior to its scheduled maturity date), as-
signment, exchange, or similar transfer or conveyance of, or extin-
guishing of rights or obligations under such agreement, contract, or
transaction, as the context may require.

SEC. 3C. [78c-3] CLEARING FOR SECURITY-BASED SWAPS.
(a) IN GENERAL.—

(1) STANDARD FOR CLEARING.—It shall be unlawful for any
person to engage in a security-based swap unless that person
submits such security-based swap for clearing to a clearing
agency that is registered under this Act or a clearing agency
that is exempt from registration under this Act if the security-
based swap is required to be cleared.

(2) OPEN ACCESS.—The rules of a clearing agency described
in paragraph (1) shall—

(A) prescribe that all security-based swaps submitted
to the clearing agency with the same terms and conditions
are economically equivalent within the clearing agency and
may be offset with each other within the clearing agency;
and

(B) provide for non-discriminatory clearing of a secu-
rity-based swap executed bilaterally or on or through the
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rules of an unaffiliated national securities exchange or se-

curity-based swap execution facility.
(b) COMMISSION REVIEW.—

(1) COMMISSION-INITIATED REVIEW.—

(A) The Commission on an ongoing basis shall review
each security-based swap, or any group, category, type, or
class of security-based swaps to make a determination that
such security-based swap, or group, category, type, or class
of security-based swaps should be required to be cleared.

(B) The Commission shall provide at least a 30-day
public comment period regarding any determination under
subparagraph (A).

(2) SWAP SUBMISSIONS.—

(A) A clearing agency shall submit to the Commission
each security-based swap, or any group, category, type, or
class of security-based swaps that it plans to accept for
clearing and provide notice to its members (in a manner
to be determined by the Commission) of such submission.

(B) Any security-based swap or group, category, type,
or class of security-based swaps listed for clearing by a
clearing agency as of the date of enactment of this sub-
section shall be considered submitted to the Commission.

(C) The Commission shall—

(1) make available to the public any submission re-
ceived under subparagraphs (A) and (B);

(i) review each submission made under subpara-
graphs (A) and (B), and determine whether the secu-
rity-based swap, or group, category, type, or class of
security-based swaps, described in the submission is
required to be cleared; and

(iii) provide at least a 30-day public comment pe-
riod regarding its determination whether the clearing
requirement under subsection (a)(1) shall apply to the
submission.

(3) DEADLINE.—The Commission shall make its determina-
tion under paragraph (2)(C) not later than 90 days after receiv-
ing a submission made under paragraphs (2)(A) and (2)(B), un-
less the submitting clearing agency agrees to an extension for
the time limitation established under this paragraph.

(4) DETERMINATION.—

(A) In reviewing a submission made under paragraph
(2), the Commission shall review whether the submission
is consistent with section 17A.

(B) In reviewing a security-based swap, group of secu-
rity-based swaps or class of security-based swaps pursuant
to paragraph (1) or a submission made under paragraph
(2), the Commission shall take into account the following
factors:

(i) The existence of significant outstanding no-
tional exposures, trading liquidity and adequate pric-
ing data.

(i1)) The availability of rule framework, capacity,
operational expertise and resources, and credit sup-
port infrastructure to clear the contract on terms that
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are consistent with the material terms and trading

conventions on which the contract is then traded.

(iii) The effect on the mitigation of systemic risk,
taking into account the size of the market for such
contract and the resources of the clearing agency
available to clear the contract.

(iv) The effect on competition, including appro-
priate fees and charges applied to clearing.

(v) The existence of reasonable legal certainty in
the event of the insolvency of the relevant clearing
agency or 1 or more of its clearing members with re-
gard to the treatment of customer and security-based
swap counterparty positions, funds, and property.

(C) In making a determination under subsection (b)(1)
or paragraph (2)(C) that the clearing requirement shall
apply, the Commission may require such terms and condi-
tions to the requirement as the Commission determines to
be appropriate.

(5) RULES.—Not later than 1 year after the date of the en-
actment of this section, the Commission shall adopt rules for
a clearing agency’s submission for review, pursuant to this sub-
section, of a security-based swap, or a group, category, type, or
class of security-based swaps, that it seeks to accept for clear-
ing. Nothing in this paragraph limits the Commission from
making a determination under paragraph (2)(C) for security-
based swaps described in paragraph (2)(B).

(c) STAY OF CLEARING REQUIREMENT.—

(1) IN GENERAL.—After making a determination pursuant
to subsection (b)(2), the Commission, on application of a
counterparty to a security-based swap or on its own initiative,
may stay the clearing requirement of subsection (a)(1) until the
Commission completes a review of the terms of the security-
based swap (or the group, category, type, or class of security-
based swaps) and the clearing arrangement.

(2) DEADLINE.—The Commission shall complete a review
undertaken pursuant to paragraph (1) not later than 90 days
after issuance of the stay, unless the clearing agency that
clears the security-based swap, or group, category, type, or
class of security-based swaps, agrees to an extension of the
time limitation established under this paragraph.

(3) DETERMINATION.—Upon completion of the review un-
dertaken pursuant to paragraph (1), the Commission may—

(A) determine, unconditionally or subject to such
terms and conditions as the Commission determines to be
appropriate, that the security-based swap, or group, cat-
egory, type, or class of security-based swaps, must be
cleared pursuant to this subsection if it finds that such
clearing is consistent with subsection (b)(4); or

(B) determine that the clearing requirement of sub-
section (a)(1) shall not apply to the security-based swap, or
group, category, type, or class of security-based swaps.

(4) RULES.—Not later than 1 year after the date of the en-
actment of this section, the Commission shall adopt rules for
reviewing, pursuant to this subsection, a clearing agency’s
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clearing of a security-based swap, or a group, category, type, or

class of security-based swaps, that it has accepted for clearing.

(d) PREVENTION OF EVASION.—

(1) IN GENERAL.—The Commission shall prescribe rules
under this section (and issue interpretations of rules prescribed
under this section), as determined by the Commission to be
necessary to prevent evasions of the mandatory clearing re-
quirements under this Act.

(2) DUTY OF COMMISSION TO INVESTIGATE AND TAKE CER-
TAIN ACTIONS.—To the extent the Commission finds that a par-
ticular security-based swap or any group, category, type, or
class of security-based swaps that would otherwise be subject
to mandatory clearing but no clearing agency has listed the se-
curity-based swap or the group, category, type, or class of secu-
rity-based swaps for clearing, the Commission shall—

(A) investigate the relevant facts and circumstances;

(B) within 30 days issue a public report containing the
results of the investigation; and

(C) take such actions as the Commission determines to
be necessary and in the public interest, which may include
requiring the retaining of adequate margin or capital by
parties to the security-based swap or the group, category,
type, or class of security-based swaps.

(3) EFFECT ON AUTHORITY.—Nothing in this subsection—

(A) authorizes the Commission to adopt rules requir-
ing a clearing agency to list for clearing a security-based
swap or any group, category, type, or class of security-
based swaps if the clearing of the security-based swap or
the group, category, type, or class of security-based swaps
would O_fshreaten the financial integrity of the clearing agen-
cy; an

(B) affects the authority of the Commission to enforce
the open access provisions of subsection (a)(2) with respect
to a security-based swap or the group, category, type, or
class of security-based swaps that is listed for clearing by

a clearing agency.

(e) REPORTING TRANSITION RULES.—Rules adopted by the Com-
mission under this section shall provide for the reporting of data,
as follows:

(1) Security-based swaps entered into before the date of
the enactment of this section shall be reported to a registered
security-based swap data repository or the Commission no
later than 180 days after the effective date of this section.

(2) Security-based swaps entered into on or after such date
of enactment shall be reported to a registered security-based
s?fap data repository or the Commission no later than the later
0 —_—

(A) 90 days after such effective date; or

(B) such other time after entering into the security-
based swap as the Commission may prescribe by rule or
regulation.

(f) CLEARING TRANSITION RULES.—

(1) Security-based swaps entered into before the date of
the enactment of this section are exempt from the clearing re-
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quirements of this subsection if reported pursuant to sub-
section (e)(1).

(2) Security-based swaps entered into before application of
the clearing requirement pursuant to this section are exempt
from the clearing requirements of this section if reported pur-
suant to subsection (e)(2).

(g) EXCEPTIONS.—

(1) IN GENERAL.—The requirements of subsection (a)(1)
shall not apply to a security-based swap if 1 of the counterpar-
ties to the security-based swap—

(A) is not a financial entity;

(B) is using security-based swaps to hedge or mitigate
commercial risk; and

(C) notifies the Commission, in a manner set forth by
the Commission, how it generally meets its financial obli-
gations associated with entering into non-cleared security-
based swaps.

(2) OPTION TO CLEAR.—The application of the clearing ex-
ception in paragraph (1) is solely at the discretion of the
counterparty to the security-based swap that meets the condi-
tions of subparagraphs (A) through (C) of paragraph (1).

(3) FINANCIAL ENTITY DEFINITION.—

(A) IN GENERAL.—For the purposes of this subsection,
the term “financial entity” means—

(i) a swap dealer;

(ii) a security-based swap dealer;

(iii) a major swap participant;

(iv) a major security-based swap participant;

(v) a commodity pool as defined in section 1a(10)
of the Commodity Exchange Act;

(vi) a private fund as defined in section 202(a) of
the Investment Advisers Act of 1940 (15 U.S.C. 80-b-
2(a));

(vii) an employee benefit plan as defined in para-
graphs (3) and (32) of section 3 of the Employee Re-
tirement Income Security Act of 1974 (29 U.S.C. 1002);

(viii) a person predominantly engaged in activities
that are in the business of banking or financial in na-
ture, as defined in section 4(k) of the Bank Holding
Company Act of 1956.

(B) ExcrLusioN.—The Commission shall consider
whether to exempt small banks, savings associations, farm
credit system institutions, and credit unions, including—

(i) depository institutions with total assets of
$10,000,000,000 or less;

(i) farm credit system institutions with total as-
sets of $10,000,000,000 or less; or

(iii) credit wunions with total assets of
$10,000,000,000 or less.

(4) TREATMENT OF AFFILIATES.—

(A) IN GENERAL.—An affiliate of a person that quali-
fies for an exception under this subsection (including affil-
iate entities predominantly engaged in providing financing
for the purchase of the merchandise or manufactured
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goods of the person) may qualify for the exception only if
the affiliate—

(i) enters into the security-based swap to hedge or
mitigate the commercial risk of the person or other af-
filiate of the person that is not a financial entity, and
the commercial risk that the affiliate is hedging or
mitigating has been transferred to the affiliate;

(i1) is directly and wholly-owned by another affil-
iate qualified for the exception under this paragraph
or an entity that is not a financial entity;

(iii) is not indirectly majority-owned by a financial
entity;

(iv) is not ultimately owned by a parent company
that is a financial entity; and

(v) does not provide any services, financial or oth-
erwise, to any affiliate that is a nonbank financial
company supervised by the Board of Governors (as de-
fined under section 102 of the Financial Stability Act
of 2010).

(B) LIMITATION ON QUALIFYING AFFILIATES.—The ex-
ception in subparagraph (A) shall not apply if the affiliate
is—

(1) a swap dealer;

(i1) a security-based swap dealer;

(iii) a major swap participant;

(iv) a major security-based swap participant;

(v) a commodity pool;

(vi) a bank holding company;

(vii) a private fund, as defined in section 202(a) of
the Investment Advisers Act of 1940 (15 U.S.C. 80-b-—
2(a));

(viii) an employee benefit plan or government
plan, as defined in paragraphs (3) and (32) of section
3 of the Employee Retirement Income Security Act of
1974 (29 U.S.C. 1002);

(ix) an insured depository institution;

(x) a farm credit system institution;

(xi) a credit union;

(xii) a nonbank financial company supervised by
the Board of Governors (as defined under section 102
of the Financial Stability Act of 2010); or

(xiii) an entity engaged in the business of insur-
ance and subject to capital requirements established
by an insurance governmental authority of a State, a
territory of the United States, the District of Colum-
bia, a country other than the United States, or a polit-
ical subdivision of a country other than the United
States that is engaged in the supervision of insurance
companies under insurance law.

(C) LIMITATION ON AFFILIATES AFFILIATES.—Unless
the Commission determines, by order, rule, or regulation,
that it is in the public interest, the exception in subpara-
graph (A) shall not apply with respect to an affiliate if
such affiliate is itself affiliated with—
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(1) a major security-based swap participant;

(ii) a security-based swap dealer;

(iii) a major swap participant; or

(iv) a swap dealer.

(D) CONDITIONS ON TRANSACTIONS.—With respect to
an affiliate that qualifies for the exception in subpara-
graph (A)—

(i) such affiliate may not enter into any security-
based swap other than for the purpose of hedging or
mitigating commercial risk; and

(ii) neither such affiliate nor any person affiliated
with such affiliate that is not a financial entity may
enter into a security-based swap with or on behalf of
any affiliate that is a financial entity or otherwise as-
sume, net, combine, or consolidate the risk of security-
based swaps entered into by any such financial entity,
except one that is an affiliate that qualifies for the ex-
ception under subparagraph (A).

(E) TRANSITION RULE FOR AFFILIATES.—An affiliate,
subsidiary, or a wholly owned entity of a person that quali-
fies for an exception under subparagraph (A) and is pre-
dominantly engaged in providing financing for the pur-
chase or lease of merchandise or manufactured goods of
the person shall be exempt from the margin requirement
described in section 15F(e) and the clearing requirement
described in subsection (a) with regard to security-based
swaps entered into to mitigate the risk of the financing ac-
tivities for not less than a 2-year period beginning on the
date of enactment of this subparagraph.

(F) RISK MANAGEMENT PROGRAM.—Any security-based
swap entered into by an affiliate that qualifies for the ex-
ception in subparagraph (A) shall be subject to a central-
ized risk management program of the affiliate, which is
reasonably designed both to monitor and manage the risks
associated with the security-based swap and to identify
each of the affiliates on whose behalf a security-based
swap was entered into.

(5) ELECTION OF COUNTERPARTY.—

(A) SECURITY-BASED SWAPS REQUIRED TO BE
CLEARED.—With respect to any security-based swap that is
subject to the mandatory clearing requirement under sub-
section (a) and entered into by a security-based swap deal-
er or a major security-based swap participant with a
counterparty that is not a swap dealer, major swap partici-
pant, security-based swap dealer, or major security-based
swap participant, the counterparty shall have the sole
right to select the clearing agency at which the security-
based swap will be cleared.

(B) SECURITY-BASED SWAPS NOT REQUIRED TO BE
CLEARED.—With respect to any security-based swap that is
not subject to the mandatory clearing requirement under
subsection (a) and entered into by a security-based swap
dealer or a major security-based swap participant with a
counterparty that is not a swap dealer, major swap partici-
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pant, security-based swap dealer, or major security-based

swap participant, the counterparty—

(i) may elect to require clearing of the security-
based swap; and

(i1) shall have the sole right to select the clearing
agency at which the security-based swap will be
cleared.

(6) ABUSE OF EXCEPTION.—The Commission may prescribe
such rules or issue interpretations of the rules as the Commis-
sion determines to be necessary to prevent abuse of the excep-
tions described in this subsection. The Commission may also
request information from those persons claiming the clearing
exception as necessary to prevent abuse of the exceptions de-
scribed in this subsection.

(h) TRADE EXECUTION.—

(1) IN GENERAL.—With respect to transactions involving se-
curity-based swaps subject to the clearing requirement of sub-
section (a)(1), counterparties shall—

(A) execute the transaction on an exchange; or

(B) execute the transaction on a security-based swap
execution facility registered under section 3D or a security-
based swap execution facility that is exempt from registra-
tion under section 3D(e).

(2) EXCEPTION.—The requirements of subparagraphs (A)
and (B) of paragraph (1) shall not apply if no exchange or secu-
rity-based swap execution facility makes the security-based
swap available to trade or for security-based swap transactions
subject to the clearing exception under subsection (g).

(i) BOARD APPROVAL.—Exemptions from the requirements of
this section to clear a security-based swap or execute a security-
based swap through a national securities exchange or security-
based swap execution facility shall be available to a counterparty
that is an issuer of securities that are registered under section 12
or that is required to file reports pursuant to section 15(d), only if
an appropriate committee of the issuer’s board or governing body
has reviewed and approved the issuer’s decision to enter into secu-
rity-based swaps that are subject to such exemptions.

(j) DESIGNATION OF CHIEF COMPLIANCE OFFICER.—

(1) IN GENERAL.—Each registered clearing agency shall
designate an individual to serve as a chief compliance officer.

(2) DuTiEs.—The chief compliance officer shall—

(A) report directly to the board or to the senior officer
of the clearing agency;

(B) in consultation with its board, a body performing
a function similar thereto, or the senior officer of the reg-
istered clearing agency, resolve any conflicts of interest
that may arise;

(C) be responsible for administering each policy and
procedure that is required to be established pursuant to
this section;

(D) ensure compliance with this title (including regula-
tions issued under this title) relating to agreements, con-
tracts, or transactions, including each rule prescribed by
the Commission under this section;
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(E) establish procedures for the remediation of non-
compliance issues identified by the compliance officer
through any—

(i) compliance office review;

(i1) look-back;

(iii) internal or external audit finding;

(iv) self-reported error; or

(v) validated complaint; and
(F) establish and follow appropriate procedures for the

handling, management response, remediation, retesting,
and closing of noncompliance issues.
(3) ANNUAL REPORTS.—

(A) IN GENERAL.—In accordance with rules prescribed
by the Commission, the chief compliance officer shall an-
nually prepare and sign a report that contains a descrip-
tion of—

(i) the compliance of the registered clearing agen-
¢y or security-based swap execution facility of the com-
pliance officer with respect to this title (including reg-
ulations under this title); and

(i) each policy and procedure of the registered
clearing agency of the compliance officer (including the
code of ethics and conflict of interest policies of the
registered clearing agency).

(B) REQUIREMENTS.—A compliance report under sub-
paragraph (A) shall—

(i) accompany each appropriate financial report of
the registered clearing agency that is required to be
furnished to the Commission pursuant to this section;
and

(i1) include a certification that, under penalty of
law, the compliance report is accurate and complete.

SEC. 3D. [78c—4]1 SECURITY-BASED SWAP EXECUTION FACILITIES.
(a) REGISTRATION.—

(1) IN GENERAL.—No person may operate a facility for the
trading or processing of security-based swaps, unless the facil-
ity is registered as a security-based swap execution facility or
as a national securities exchange under this section.

(2) DUAL REGISTRATION.—Any person that is registered as
a security-based swap execution facility under this section
shall register with the Commission regardless of whether the
person also is registered with the Commodity Futures Trading
Commission as a swap execution facility.

(b) TRADING AND TRADE PROCESSING.—A security-based swap
execution facility that is registered under subsection (a) may—

(1) make available for trading any security-based swap;
and

(2) facilitate trade processing of any security-based swap.
(¢) IDENTIFICATION OF FAciLiTy USED To TRADE SECURITY-

BASED SWAPS BY NATIONAL SECURITIES EXCHANGES.—A national
securities exchange shall, to the extent that the exchange also op-
erates a security-based swap execution facility and uses the same
electronic trade execution system for listing and executing trades
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of security-based swaps on or through the exchange and the facil-
ity, identify whether electronic trading of such security-based
swaps is taking place on or through the national securities ex-
change or the security-based swap execution facility.

(d) CORE PRINCIPLES FOR SECURITY-BASED SWAP EXECUTION
FACILITIES.—

(1) COMPLIANCE WITH CORE PRINCIPLES.—

(A) IN GENERAL.—To be registered, and maintain reg-
istration, as a security-based swap execution facility, the
security-based swap execution facility shall comply with—

(1) the core principles described in this subsection;
and

(i) any requirement that the Commission may im-
pose by rule or regulation.

(B) REASONABLE DISCRETION OF SECURITY-BASED SWAP
EXECUTION FACILITY.—Unless otherwise determined by the
Commission, by rule or regulation, a security-based swap
execution facility described in subparagraph (A) shall have
reasonable discretion in establishing the manner in which
it complies with the core principles described in this sub-
section.

(2) COMPLIANCE WITH RULES.—A security-based swap exe-
cution facility shall—

(A) establish and enforce compliance with any rule es-
tablished by such security-based swap execution facility,
including—

(i) the terms and conditions of the security-based
swaps traded or processed on or through the facility;
and

(i) any limitation on access to the facility;

(B) establish and enforce trading, trade processing,
and participation rules that will deter abuses and have the
capacity to detect, investigate, and enforce those rules, in-
cluding means—

(i) to provide market participants with impartial
access to the market; and

(ii) to capture information that may be used in es-
tablishing whether rule violations have occurred; and
(C) establish rules governing the operation of the facil-

ity, including rules specifying trading procedures to be

used in entering and executing orders traded or posted on
the facility, including block trades.

(3) SECURITY-BASED SWAPS NOT READILY SUSCEPTIBLE TO
MANIPULATION.—The security-based swap execution facility
shall permit trading only in security-based swaps that are not
readily susceptible to manipulation.

(4) MONITORING OF TRADING AND TRADE PROCESSING.—The
security-based swap execution facility shall—

(A) establish and enforce rules or terms and conditions
defining, or specifications detailing—

(i) trading procedures to be used in entering and
executing orders traded on or through the facilities of
the security-based swap execution facility; and
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(i1) procedures for trade processing of security-
based swaps on or through the facilities of the secu-
rity-based swap execution facility; and
(B) monitor trading in security-based swaps to prevent

manipulation, price distortion, and disruptions of the deliv-
ery or cash settlement process through surveillance, com-
pliance, and disciplinary practices and procedures, includ-
ing methods for conducting real-time monitoring of trading
and comprehensive and accurate trade reconstructions.

(5) ABILITY TO OBTAIN INFORMATION.—The security-based
swap execution facility shall—

(A) establish and enforce rules that will allow the fa-
cility to obtain any necessary information to perform any
of the functions described in this subsection;

(B) provide the information to the Commission on re-
quest; and

(C) have the capacity to carry out such international
information-sharing agreements as the Commission may
require.

(6) FINANCIAL INTEGRITY OF TRANSACTIONS.—The security-
based swap execution facility shall establish and enforce rules
and procedures for ensuring the financial integrity of security-
based swaps entered on or through the facilities of the secu-
rity-based swap execution facility, including the clearance and
settlement of security-based swaps pursuant to section
3C(a)(1).

(7) EMERGENCY AUTHORITY.—The security-based swap exe-
cution facility shall adopt rules to provide for the exercise of
emergency authority, in consultation or cooperation with the
Commission, as is necessary and appropriate, including the au-
thority to liquidate or transfer open positions in any security-
based swap or to suspend or curtail trading in a security-based
swap.

(8) TIMELY PUBLICATION OF TRADING INFORMATION.—

(A) IN GENERAL.—The security-based swap execution
facility shall make public timely information on price,
trading volume, and other trading data on security-based
swaps to the extent prescribed by the Commission.

(B) CAPACITY OF SECURITY-BASED SWAP EXECUTION FA-
CILITY.—The security-based swap execution facility shall
be required to have the capacity to electronically capture
and transmit and disseminate trade information with re-
spect to transactions executed on or through the facility.
(9) RECORDKEEPING AND REPORTING.—

(A) IN GENERAL.—A security-based swap execution fa-
cility shall—

(i) maintain records of all activities relating to the
business of the facility, including a complete audit
trail, in a form and manner acceptable to the Commis-
sion for a period of 5 years; and

(i1) report to the Commission, in a form and man-
ner acceptable to the Commission, such information as
the Commission determines to be necessary or appro-
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priate for the Commission to perform the duties of the

Commission under this title.

(B) REQUIREMENTS.—The Commission shall adopt data
collection and reporting requirements for security-based
swap execution facilities that are comparable to cor-
responding requirements for clearing agencies and secu-
rity-based swap data repositories.

(10) ANTITRUST CONSIDERATIONS.—Unless necessary or ap-
propriate to achieve the purposes of this title, the security-
based swap execution facility shall not—

(A) adopt any rules or taking any actions that result
in any unreasonable restraint of trade; or

(B) impose any material anticompetitive burden on
trading or clearing.

(11) CONFLICTS OF INTEREST.—The security-based swap
execution facility shall—

(A) establish and enforce rules to minimize conflicts of
interest in its decision-making process; and

(B) establish a process for resolving the conflicts of in-
terest.

(12) FINANCIAL RESOURCES.—

(A) IN GENERAL.—The security-based swap execution
facility shall have adequate financial, operational, and
managerial resources to discharge each responsibility of
the security-based swap execution facility, as determined
by the Commission.

(B) DETERMINATION OF RESOURCE ADEQUACY.—The fi-
nancial resources of a security-based swap execution facil-
ity shall be considered to be adequate if the value of the
financial resources—

(i) enables the organization to meet its financial
obligations to its members and participants notwith-
standing a default by the member or participant cre-
ating the largest financial exposure for that organiza-
tion in extreme but plausible market conditions; and

(i) exceeds the total amount that would enable
the security-based swap execution facility to cover the
operating costs of the security-based swap execution
facility for a 1-year period, as calculated on a rolling
basis.

(13) SYSTEM SAFEGUARDS.—The security-based swap execu-
tion facility shall—

(A) establish and maintain a program of risk analysis
and oversight to identify and minimize sources of oper-
ational risk, through the development of appropriate con-
trols and procedures, and automated systems, that—

(1) are reliable and secure; and

(i) have adequate scalable capacity;

(B) establish and maintain emergency procedures,
backup facilities, and a plan for disaster recovery that
allow for—

(i) the timely recovery and resumption of oper-
ations; and

February 12, 2023 As Amended Through P.L. 117-328, Enacted December 29, 2022



G:\COMP\SEC\SECURITIES EXCHANGE ACT OF 1934.XML

53 SECURITIES EXCHANGE ACT OF 1934 Sec. 3D

(i1) the fulfillment of the responsibilities and obli-
gations of the security-based swap execution facility;

an

(C) periodically conduct tests to verify that the backup
resources of the security-based swap execution facility are
sufficient to ensure continued—

(1) order processing and trade matching;

(i1) price reporting;

(111) market surveillance; and

(iv) maintenance of a comprehensive and accurate
audit trail.

(14) DESIGNATION OF CHIEF COMPLIANCE OFFICER.—

(A) IN GENERAL.—Each security-based swap execution
facility shall designate an individual to serve as a chief
compliance officer.

(B) DuTiEs.—The chief compliance officer shall—

(1) report directly to the board or to the senior offi-
cer of the facility;

(i) review compliance with the core principles in
this subsection;

(iii) in consultation with the board of the facility,
a body performing a function similar to that of a
board, or the senior officer of the facility, resolve any
conflicts of interest that may arise;

(iv) be responsible for establishing and admin-
istering the policies and procedures required to be es-
tablished pursuant to this section;

(v) ensure compliance with this title and the rules
and regulations issued under this title, including rules
prescribed by the Commission pursuant to this sec-
tion;

(vi) establish procedures for the remediation of
noncompliance issues found during—

(I) compliance office reviews;

(IT) look backs;

(ITT) internal or external audit findings;
(IV) self-reported errors; or

(V) through validated complaints; and

(vii) establish and follow appropriate procedures
for the handling, management response, remediation,
retesting, and closing of noncompliance issues.

(C) ANNUAL REPORTS.—

(i) IN GENERAL.—In accordance with rules pre-
scribed by the Commission, the chief compliance offi-
cer shall annually prepare and sign a report that con-
tains a description of—

(I) the compliance of the security-based swap
execution facility with this title; and

(IT) the policies and procedures, including the
code of ethics and conflict of interest policies, of
the security-based security-based swap execution
facility.

(i) REQUIREMENTS.—The chief compliance officer
shall—
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(I) submit each report described in clause (i)
with the appropriate financial report of the secu-
rity-based swap execution facility that is required
to be submitted to the Commission pursuant to
this section; and

(II) include in the report a certification that,
under penalty of law, the report is accurate and
complete.

(e) EXEMPTIONS.—The Commission may exempt, conditionally
or unconditionally, a security-based swap execution facility from
registration under this section if the Commission finds that the fa-
cility is subject to comparable, comprehensive supervision and reg-
ulation on a consolidated basis by the Commodity Futures Trading
Commission.

(f) RULES.—The Commission shall prescribe rules governing
the regulation of security-based swap execution facilities under this
section.

SEC. 3E. [78¢c-51 SEGREGATION OF ASSETS HELD AS COLLATERAL IN
SECURITY-BASED SWAP TRANSACTIONS.

(a) REGISTRATION REQUIREMENT.—It shall be unlawful for any
person to accept any money, securities, or property (or to extend
any credit in lieu of money, securities, or property) from, for, or on
behalf of a security-based swaps customer to margin, guarantee, or
secure a security-based swap cleared by or through a clearing agen-
cy (including money, securities, or property accruing to the cus-
tomer as the result of such a security-based swap), unless the per-
son shall have registered under this title with the Commission as
a broker, dealer, or security-based swap dealer, and the registra-
tion shall not have expired nor been suspended nor revoked.

(b) CLEARED SECURITY-BASED SWAPS.—

(1) SEGREGATION REQUIRED.—A broker, dealer, or security-
based swap dealer shall treat and deal with all money, securi-
ties, and property of any security-based swaps customer re-
ceived to margin, guarantee, or secure a security-based swap
cleared by or though a clearing agency (including money, secu-
rities, or property accruing to the security-based swaps cus-
tomer as the result of such a security-based swap) as belonging
to the security-based swaps customer.

(2) COMMINGLING PROHIBITED.—Money, securities, and
property of a security-based swaps customer described in para-
graph (1) shall be separately accounted for and shall not be
commingled with the funds of the broker, dealer, or security-
based swap dealer or be used to margin, secure, or guarantee
any trades or contracts of any security-based swaps customer
or person other than the person for whom the same are held.
(c) EXCEPTIONS.—

(1) USE OF FUNDS.—

(A) IN GENERAL.—Notwithstanding subsection (b),
money, securities, and property of a security-based swaps
customer of a broker, dealer, or security-based swap dealer
described in subsection (b) may, for convenience, be com-
mingled and deposited in the same 1 or more accounts
with any bank or trust company or with a clearing agency.
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(B) WITHDRAWAL.—Notwithstanding subsection (b),
such share of the money, securities, and property described
in subparagraph (A) as in the normal course of business
shall be necessary to margin, guarantee, secure, transfer,
adjust, or settle a cleared security-based swap with a
clearing agency, or with any member of the clearing agen-
cy, may be withdrawn and applied to such purposes, in-
cluding the payment of commissions, brokerage, interest,
taxes, storage, and other charges, lawfully accruing in con-
nection with the cleared security-based swap.

(2) COMMISSION ACTION.—Notwithstanding subsection (b),
in accordance with such terms and conditions as the Commis-
sion may prescribe by rule, regulation, or order, any money, se-
curities, or property of the security-based swaps customer of a
broker, dealer, or security-based swap dealer described in sub-
section (b) may be commingled and deposited as provided in
this section with any other money, securities, or property re-
ceived by the broker, dealer, or security-based swap dealer and
required by the Commission to be separately accounted for and
treated and dealt with as belonging to the security-based
3walps customer of the broker, dealer, or security-based swap

ealer.

(d) PERMITTED INVESTMENTS.—Money described in subsection
(b) may be invested in obligations of the United States, in general
obligations of any State or of any political subdivision of a State,
and in obligations fully guaranteed as to principal and interest by
the United States, or in any other investment that the Commission
may by rule or regulation prescribe, and such investments shall be
made in accordance with such rules and regulations and subject to
such conditions as the Commission may prescribe.

(e) PROHIBITION.—It shall be unlawful for any person, includ-
ing any clearing agency and any depository institution, that has re-
ceived any money, securities, or property for deposit in a separate
account or accounts as provided in subsection (b) to hold, dispose
of, or use any such money, securities, or property as belonging to
the depositing broker, dealer, or security-based swap dealer or any
person other than the swaps customer of the broker, dealer, or se-
curity-based swap dealer.

(f) SEGREGATION REQUIREMENTS FOR UNCLEARED SECURITY-
BASED SWAPS.—

(1) SEGREGATION OF ASSETS HELD AS COLLATERAL IN
UNCLEARED SECURITY-BASED SWAP TRANSACTIONS.—

(A) NOTIFICATION.—A security-based swap dealer or
major security-based swap participant shall be required to
notify the counterparty of the security-based swap dealer
or major security-based swap participant at the beginning
of a security-based swap transaction that the counterparty
has the right to require segregation of the funds of other
property supplied to margin, guarantee, or secure the obli-
gations of the counterparty.

(B) SEGREGATION AND MAINTENANCE OF FUNDS.—At
the request of a counterparty to a security-based swap that
provides funds or other property to a security-based swap
dealer or major security-based swap participant to margin,
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guarantee, or secure the obligations of the counterparty,

the security-based swap dealer or major security-based

swap participant shall—

(i) segregate the funds or other property for the
benefit of the counterparty; and

(i) in accordance with such rules and regulations
as the Commission may promulgate, maintain the
funds or other property in a segregated account sepa-
rate from the assets and other interests of the secu-
rity-based swap dealer or major security-based swap
participant.

(2) APPLICABILITY.—The requirements described in para-
graph (1) shall—

(A) apply only to a security-based swap between a
counterparty and a security-based swap dealer or major se-
curity-based swap participant that is not submitted for
clearing to a clearing agency; and

(B)(1) not apply to variation margin payments; or

(i) not preclude any commercial arrangement regard-
ing—

(I) the investment of segregated funds or other
property that may only be invested in such invest-
ments as the Commission may permit by rule or regu-
lation; and

(IT) the related allocation of gains and losses re-
sulting from any investment of the segregated funds
or other property.

(3) USE OF INDEPENDENT THIRD-PARTY CUSTODIANS.—The
segregated account described in paragraph (1) shall be—

d(A) carried by an independent third-party custodian;
an

(B) designated as a segregated account for and on be-
half of the counterparty.

(4) REPORTING REQUIREMENT.—If the counterparty does
not choose to require segregation of the funds or other property
supplied to margin, guarantee, or secure the obligations of the
counterparty, the security-based swap dealer or major security-
based swap participant shall report to the counterparty of the
security-based swap dealer or major security-based swap par-
ticipant on a quarterly basis that the back office procedures of
the security-based swap dealer or major security-based swap
participant relating to margin and collateral requirements are
in compliance with the agreement of the counterparties.

(g) BANKRUPTCY.—A security-based swap, as defined in section
3(a)(68) shall be considered to be a security as such term is used
in section 101(53A)(B) and subchapter III of title 11, United States
Code. An account that holds a security-based swap, other than a
portfolio margining account referred to in section 15(c)(3)(C) shall
be considered to be a securities account, as that term is defined in
section 741 of title 11, United States Code. The definitions of the
terms “purchase” and “sale” in section 3(a)(13) and (14) shall be ap-
plied to the terms “purchase” and “sale”, as used in section 741 of
title 11, United States Code. The term “customer”, as defined in
section 741 of title 11, United States Code, excludes any person, to
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the extent that such person has a claim based on any open repur-
chase agreement, open reverse repurchase agreement, stock bor-
rowed agreement, non-cleared option, or non-cleared security-based
swap except to the extent of any margin delivered to or by the cus-
tomer with respect to which there is a customer protection require-
ment under section 15(c)(3) or a segregation requirement.

SECURITIES AND EXCHANGE COMMISSION

SEC. 4. [78d] (a) There is hereby established a Securities and
Exchange Commission (hereinafter referred to as the “Commis-
sion”) to be composed of five commissioners to be appointed by the
President by and with the advice and consent of the Senate. Not
more than three of such commissioners shall be members of the
same political party, and in making appointments members of dif-
ferent political parties shall be appointed alternately as nearly as
may be practicable. No commissioner shall engage in any other
business, vocation, or employment than that of serving as commis-
sioner, nor shall any commissioner participate, directly or indi-
rectly, in any stock-market operations or transactions of a char-
acter subject to regulation by the Commission pursuant to this
title. Each commissioner shall hold office for a term of five years
and until his successor is appointed and has qualified, except that
he shall not so continue to serve beyond the expiration of the next
session of Congress subsequent to the expiration of said fixed term
of office, and except (1) any commissioner appointed to fill a va-
cancy occurring prior to the expiration of the term for which his
predecessor was appointed shall be appointed for the remainder of
such term, and (2) the terms of office of the commissioners first
taking office after the enactment of this title shall expire as des-
ignated by the President at the time of nomination, one at the end
of one year, one at the end of two years, one at the end of three
years, one at the end of four years, and one at the end of five years,
after the date of the enactment of this title. 23

(b) APPOINTMENT AND COMPENSATION OF STAFF AND LEASING
AUTHORITY.—

(1) APPOINTMENT AND COMPENSATION.—The Commission
shall appoint and compensate officers, attorneys, economists,
examiners, and other employees in accordance with section
4802 of title 5, United States Code.

(2) REPORTING OF INFORMATION.—In establishing and ad-
justing schedules of compensation and benefits for officers, at-
torneys, economists, examiners, and other employees of the
Commission under applicable provisions of law, the Commis-
sion shall inform the heads of the agencies referred to under
section 1206 of the Financial Institutions Reform, Recovery,
and Enforcement Act of 1989 (12 U.S.C. 1833b) and Congress
of such compensation and benefits and shall seek to maintain
comparability with such agencies regarding compensation and
benefits.

(3) LEASING AUTHORITY.—Nothwithstanding any other pro-
vision of law, the Commission is authorized to enter directly

23 See also Reorganization Plan No. 10 of 1950 and Pub. L. 87-592, printed in the appendix
to this compilation.
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into leases for real property for office, meeting, storage, and

such other space as is necessary to carry out its functions, and

shall be exempt from any General Services Administration
space management regulations or directives.

(¢) Notwithstanding any other provision of law, in accordance
with regulations which the Commission shall prescribe to prevent
conflicts of interest, the Commission may accept payment and re-
imbursement, in cash or in kind, from non-Federal agencies, orga-
nizations, and individuals for travel, subsistence, and other nec-
essary expenses incurred by Commission members and employees
in attending meetings and conferences concerning the functions or
activities of the Commission. Any payment or reimbursement ac-
cepted shall be credited to the appropriated funds of the Commis-
sion. The amount of travel, subsistence, and other necessary ex-
penses for members and employees paid or reimbursed under this
subsection may exceed per diem amounts established in official
travel regulations, but the Commission may include in its regula-
tions under this subsection a limitation on such amounts.

(d) Notwithstanding any other provision of law, former employ-
ers of participants in the Commission’s professional fellows pro-
grams may pay such participants their actual expenses for reloca-
tion to Washington, District of Columbia, to facilitate their partici-
pation in such programs, and program participants may accept
such payments.

(e) Notwithstanding any other provision of law, whenever any
fee is required to be paid to the Commission pursuant to any provi-
sion of the securities laws or any other law, the Commission may
provide by rule that such fee shall be paid in a manner other than
in cash and the Commission may also specify the time that such
fee shall be determined and paid relative to the filing of any state-
ment or document with the Commission.

(f) REIMBURSEMENT OF EXPENSES FOR ASSISTING FOREIGN SE-
CURITIES AUTHORITIES.—Notwithstanding any other provision of
law, the Commission may accept payment and reimbursement, in
cash or in kind, from a foreign securities authority, or made on be-
half of such authority, for necessary expenses incurred by the Com-
mission, its members, and employees in carrying out any investiga-
tion pursuant to section 21(a)(2) of this title or in providing any
other assistance to a foreign securities authority. Any payment or
reimbursement accepted shall be considered a reimbursement to
the appropriated funds of the Commission.

(g) OFFICE OF THE INVESTOR ADVOCATE.—

(1) OFFICE ESTABLISHED.—There is established within the
Commission the Office of the Investor Advocate (in this sub-
section referred to as the “Office”).

(2) INVESTOR ADVOCATE.—

(A) IN GENERAL.—The head of the Office shall be the

Investor Advocate, who shall—

(i) report directly to the Chairman; and
(i) be appointed by the Chairman, in consultation
with the Commission, from among individuals having
experience in advocating for the interests of investors
in securities and investor protection issues, from the
perspective of investors.
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(B) COMPENSATION.—The annual rate of pay for the
Investor Advocate shall be equal to the highest rate of an-
nual pay for other senior executives who report to the
Chairman of the Commission.

(C) LIMITATION ON SERVICE.—An individual who
serves as the Investor Advocate may not be employed by
the Commission—

(i) during the 2-year period ending on the date of
appointment as Investor Advocate; or

(i1) during the 5-year period beginning on the date
on which the person ceases to serve as the Investor
Advocate.

(3) STAFF OF OFFICE.—The Investor Advocate, after con-
sultation with the Chairman of the Commission, may retain or
employ independent counsel, research staff, and service staff,
as the Investor Advocate deems necessary to carry out the
functions, powers, and duties of the Office.

(4) FUNCTIONS OF THE INVESTOR ADVOCATE.—The Investor
Advocate shall—

(A) assist retail investors in resolving significant prob-
lems such investors may have with the Commission or
with self-regulatory organizations;

(B) identify areas in which investors would benefit
from changes in the regulations of the Commission or the
rules of self-regulatory organizations;

(C) identify problems that investors have with finan-
cial service providers and investment products;

(D) analyze the potential impact on investors of—

(i) proposed regulations of the Commission; and

(i1) proposed rules of self-regulatory organizations
registered under this title; and
(E) to the extent practicable, propose to the Commis-

sion changes in the regulations or orders of the Commis-
sion and to Congress any legislative, administrative, or
personnel changes that may be appropriate to mitigate
problems identified under this paragraph and to promote
the interests of investors.

(5) Access TO DOCUMENTS.—The Commission shall ensure
that the Investor Advocate has full access to the documents of
the Commission and any self-regulatory organization, as nec-
essary to carry out the functions of the Office.

(6) ANNUAL REPORTS.—

(A) REPORT ON OBJECTIVES.—

(1) IN GENERAL.—Not later than June 30 of each
year after 2010, the Investor Advocate shall submit to
the Committee on Banking, Housing, and Urban Af-
fairs of the Senate and the Committee on Financial
Services of the House of Representatives a report on
the objectives of the Investor Advocate for the fol-
lowing fiscal year.

(i1) CONTENTS.—Each report required under clause
(i) shall contain full and substantive analysis and ex-
planation.

(B) REPORT ON ACTIVITIES.—
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(1) IN GENERAL.—Not later than December 31 of
each year after 2010, the Investor Advocate shall sub-
mit to the Committee on Banking, Housing, and
Urban Affairs of the Senate and the Committee on Fi-
nancial Services of the House of Representatives a re-
port on the activities of the Investor Advocate during
the immediately preceding fiscal year.

(i1) CONTENTS.—Each report required under clause
(1) shall include—

(I) appropriate statistical information and full
and substantive analysis;

(IT) information on steps that the Investor Ad-
vocate has taken during the reporting period to
improve investor services and the responsiveness
of the Commission and self-regulatory organiza-
tions to investor concerns;

(IIT) a summary of the most serious problems
enc(i)untered by investors during the reporting pe-
riod;

(IV) an inventory of the items described in
subclause (III) that includes—

(aa) identification of any action taken by
the Commission or the self-regulatory organi-
zation and the result of such action;

(bb) the length of time that each item has
remained on such inventory; and

(cc) for items on which no action has been
taken, the reasons for inaction, and an identi-
fication of any official who is responsible for
such action;

(V) recommendations for such administrative
and legislative actions as may be appropriate to
resolve problems encountered by investors; and

(VI) any other information, as determined ap-
propriate by the Investor Advocate.

(iii) INDEPENDENCE.—Each report required under
this paragraph shall be provided directly to the Com-
mittees listed in clause (i) without any prior review or
comment from the Commission, any commissioner,
any other officer or employee of the Commission, or
the Office of Management and Budget.

(iv) CONFIDENTIALITY.—No report required under
clause (i) may contain confidential information.

(7) REGULATIONS.—The Commission shall, by regulation,

establish procedures requiring a formal response to all rec-
ommendations submitted to the Commission by the Investor
Advocate, not later than 3 months after the date of such sub-

mission.
(8) OMBUDSMAN.—

(A) APPOINTMENT.—Not later than 180 days after the
date on which the first Investor Advocate is appointed
under paragraph (2)(A)(i), the Investor Advocate shall ap-
point an Ombudsman, who shall report directly to the In-

vestor Advocate.
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(B) DUTIES.—The Ombudsman appointed under sub-
paragraph (A) shall—

(i) act as a liaison between the Commission and
any retail investor in resolving problems that retail in-
vestors may have with the Commission or with self-
regulatory organizations;

(i1) review and make recommendations regarding
policies and procedures to encourage persons to
present questions to the Investor Advocate regarding
compliance with the securities laws; and

(iii) establish safeguards to maintain the confiden-
tiality of communications between the persons de-
scribed in clause (ii) and the Ombudsman.

(C) LIMITATION.—In carrying out the duties of the Om-
budsman under subparagraph (B), the Ombudsman shall
utilize personnel of the Commission to the extent prac-
ticable. Nothing in this paragraph shall be construed as
replacing, altering, or diminishing the activities of any om-
budsman or similar office of any other agency.

(D) REPORT.—The Ombudsman shall submit a semi-
annual report to the Investor Advocate that describes the
activities and evaluates the effectiveness of the Ombuds-
man during the preceding year. The Investor Advocate
shall include the reports required under this section in the
reports required to be submitted by the Inspector Advocate
under paragraph (6).

(h) EXAMINERS.—

(1) DIVISION OF TRADING AND MARKETS.—The Division of
Trading and Markets of the Commission, or any successor or-
ganizational unit, shall have a staff of examiners who shall—

(A) perform compliance inspections and examinations
of entities under the jurisdiction of that Division; and

(B) report to the Director of that Division.

(2) DIVISION OF INVESTMENT MANAGEMENT.—The Division
of Investment Management of the Commission, or any suc-
cielssli)r organizational unit, shall have a staff of examiners who
shall—

(A) perform compliance inspections and examinations
of entities under the jurisdiction of that Division; and

(B) report to the Director of that Division.

(i) SECURITIES AND EXCHANGE COMMISSION RESERVE FUND.—

(1) RESERVE FUND ESTABLISHED.—There is established in
the Treasury of the United States a separate fund, to be known
as the “Securities and Exchange Commission Reserve Fund”
(referred to in this subsection as the “Reserve Fund”).

(2) RESERVE FUND AMOUNTS.—

(A) IN GENERAL.—Except as provided in subparagraph
(B), any registration fees collected by the Commission
under section 6(b) of the Securities Act of 1933 (15 U.S.C.
77f(b)) or section 24(f) of the Investment Company Act of
1940 (15 U.S.C. 80a-24(f)) shall be deposited into the Re-
serve Fund.

(B) LimiTATIONS.—For any 1 fiscal year—
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(1) the amount deposited in the Fund may not ex-
ceed $50,000,000; and

(ii) the balance in the Fund may not exceed
$100,000,000.

(C) EXCESS FEES.—Any amounts in excess of the limi-
tations described in subparagraph (B) that the Commis-
sion collects from registration fees under section 6(b) of the
Securities Act of 1933 (15 U.S.C. 77f(b)) or section 24(f) of
the Investment Company Act of 1940 (15 U.S.C. 80a-24(f))
shall be deposited in the General Fund of the Treasury of
the United States and shall not be available for obligation
by the Commission.

(3) USE OF AMOUNTS IN RESERVE FUND.—The Commission
may obligate amounts in the Reserve Fund, not to exceed a
total of $100,000,000 in any 1 fiscal year, as the Commission
determines is necessary to carry out the functions of the Com-
mission. Any amounts in the reserve fund shall remain avail-
able until expended. Not later than 10 days after the date on
which the Commission obligates amounts under this para-
graph, the Commission shall notify Congress of the date,
amount, and purpose of the obligation.

(4) RULE OF CONSTRUCTION.—Amounts collected and depos-
ited in the Reserve Fund shall not be construed to be Govern-
ment funds or appropriated monies and shall not be subject to
apportionment for the purpose of chapter 15 of title 31, United
States Code, or under any other authority.

() OFFICE OF THE ADVOCATE FOR SMALL BUSINESS CAPITAL
FORMATION.—

(1) OFFICE ESTABLISHED.—There is established within the
Commission the Office of the Advocate for Small Business Cap-
ital Formation (hereafter in this subsection referred to as the
“Office”).

(2) ADVOCATE FOR SMALL BUSINESS CAPITAL FORMATION.—

(A) IN GENERAL.—The head of the Office shall be the
Advocate for Small Business Capital Formation, who
shall—

(i) report directly to the Commission; and

(i) be appointed by the Commission, from among
individuals having experience in advocating for the in-
terests of small businesses and encouraging small
business capital formation.

(B) COMPENSATION.—The annual rate of pay for the
Advocate for Small Business Capital Formation shall be
equal to the highest rate of annual pay for other senior ex-
ecutives who report directly to the Commission.

(C) NO CURRENT EMPLOYEE OF THE COMMISSION.—An
individual may not be appointed as the Advocate for Small
Business Capital Formation if the individual is currently
employed by the Commission.

(3) STAFF OF OFFICE.—The Advocate for Small Business
Capital Formation, after consultation with the Commission,
may retain or employ independent counsel, research staff, and
service staff, as the Advocate for Small Business Capital For-
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mation determines to be necessary to carry out the functions
of the Office.

(4) FUNCTIONS OF THE ADVOCATE FOR SMALL BUSINESS CAP-
ITAL FORMATION.—The Advocate for Small Business Capital
Formation shall—

(A) assist small businesses and small business inves-
tors in resolving significant problems such businesses and
investors may have with the Commission or with self-regu-
latory organizations;

(B) identify areas in which small businesses and small
business investors would benefit from changes in the regu-
lations of the Commission or the rules of self-regulatory or-
ganizations;

(C) identify problems that small businesses have with
securing access to capital, including any unique challenges
to minority-owned small businesses, women-owned small
businesses, and small businesses affected by hurricanes or
other natural disasters;

(D) analyze the potential impact on small businesses
and small business investors of—

(i) proposed regulations of the Commission that
are likely to have a significant economic impact on
small businesses and small business capital formation;
and

(i1) proposed rules that are likely to have a signifi-
cant economic impact on small businesses and small
business capital formation of self-regulatory organiza-
tions registered under this title;

(E) conduct outreach to small businesses and small
business investors, including through regional roundtables,
in order to solicit views on relevant capital formation
issues;

(F) to the extent practicable, propose to the Commis-
sion changes in the regulations or orders of the Commis-
sion and to Congress any legislative, administrative, or
personnel changes that may be appropriate to mitigate
problems identified under this paragraph and to promote
the interests of small businesses and small business inves-
tors;

(&) consult with the Investor Advocate on proposed
recommendations made under subparagraph (F); and

(H) advise the Investor Advocate on issues related to
small businesses and small business investors.

(5) Access TO DOCUMENTS.—The Commission shall ensure
that the Advocate for Small Business Capital Formation has
full access to the documents and information of the Commis-
sion and any self-regulatory organization, as necessary to carry
out the functions of the Office.

(6) ANNUAL REPORT ON ACTIVITIES.—

(A) IN GENERAL.—Not later than December 31 of each
year after 2015, the Advocate for Small Business Capital
Formation shall submit to the Committee on Banking,
Housing, and Urban Affairs of the Senate and the Com-
mittee on Financial Services of the House of Representa-
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tives a report on the activities of the Advocate for Small
Business Capital Formation during the immediately pre-
ceding fiscal year.

(B) CONTENTS.—Each report required under subpara-
graph (A) shall include—

(i) appropriate statistical information and full and
substantive analysis;

(i1) information on steps that the Advocate for
Small Business Capital Formation has taken during
the reporting period to improve small business serv-
ices and the responsiveness of the Commission and
self-regulatory organizations to small business and
small business investor concerns;

(iii) a summary of the most serious issues encoun-
tered by small businesses and small business inves-
tors, including any unique issues encountered by mi-
nority-owned small businesses, women-owned small
businesses, and small businesses affected by hurri-
canes or other natural disasters and their investors,
during the reporting period;

(iv) an inventory of the items summarized under
clause (iii) (including items summarized under such
clause for any prior reporting period on which no ac-
tion has been taken or that have not been resolved to
the satisfaction of the Advocate for Small Business
Capital Formation as of the beginning of the reporting
period covered by the report) that includes—

(I) identification of any action taken by the
Commission or the self-regulatory organization
and the result of such action;

(II) the length of time that each item has re-
mained on such inventory; and

(ITT) for items on which no action has been
taken, the reasons for inaction, and an identifica-
tion of any official who is responsible for such ac-
tion;

(v) recommendations for such changes to the regu-
lations, guidance and orders of the Commission and
such legislative actions as may be appropriate to re-
solve problems with the Commission and self-regu-
latory organizations encountered by small businesses
and small business investors and to encourage small
business capital formation; and

(vi) any other information, as determined appro-
priate by the Advocate for Small Business Capital For-
mation.

(C) CONFIDENTIALITY.—No report required by subpara-
graph (A) may contain confidential information.

(D) INDEPENDENCE.—Each report required under sub-
paragraph (A) shall be provided directly to the committees
of Congress listed in such subparagraph without any prior
review or comment from the Commission, any commis-
sioner, any other officer or employee of the Commission, or
the Office of Management and Budget.
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(7) REGULATIONS.—The Commission shall establish proce-
dures requiring a formal response to all recommendations sub-
mitted to the Commission by the Advocate for Small Business
Capital Formation, not later than 3 months after the date of
such submission.

(8) GOVERNMENT-BUSINESS FORUM ON SMALL BUSINESS CAP-
ITAL FORMATION.—The Advocate for Small Business Capital
Formation shall be responsible for planning, organizing, and
executing the annual Government-Business Forum on Small
Business Capital Formation described in section 503 of the
Small Business Investment Incentive Act of 1980 (15 U.S.C.
80c-1).

(9) RULE OF CONSTRUCTION.—Nothing in this subsection
may be construed as replacing or reducing the responsibilities
of the Investor Advocate with respect to small business inves-
tors.

(k) OPEN DATA PUBLICATION.—AIIl public data assets published
by the Commission under the securities laws and the Dodd-Frank
Wall Street Reform and Consumer Protection Act (Public Law 111—
203; 124 Stat. 1376) shall be—

(1) made available as an open Government data asset (as
defined in section 3502 of title 44, United States Code);

(2) freely available for download,;

(3) rendered in a human-readable format; and

(4) accessible via application programming interface where
appropriate.

DELEGATION OF FUNCTIONS BY COMMISSION

SEcC. 4A. [78d-1] (a) In addition to its existing authority, the
Securities and Exchange Commission shall have the authority to
delegate, by published order or rule, any of its functions to a divi-
sion of the Commission, an individual Commissioner, an adminis-
trative law judge, or an employee or employee board, including
functions with respect to hearing, determining, ordering, certifying,
reporting, or otherwise acting as to any work, business, or matter.
Nothing in this section shall be deemed to supersede the provisions
of section 556(b) of title 5, or to authorize the delegation of the
function of rulemaking as defined in subchapter II of chapter 5 title
5, United States Code, with reference to general rules as distin-
guished from rules of particular applicability, or of the making of
any rule pursuant to section 19(c) of this title.

(b) With respect to the delegation of any of its functions, as
provided in subsection (a) of this section, the Commission shall re-
tain a discretionary right to review the action of any such division
of the Commission, individual Commissioner, administrative law
judge, employee, or employee board, upon its own initiative or upon
petition of a party to or intervenor in such action, within such time
and in such manner as the Commission by rule shall prescribe. The
vote of one member of the Commission shall be sufficient to bring
any such action before the Commission for review. A person or
party shall be entitled to review by the Commission if he or it is
adversely affected by action at a delegated level which (1) denies
any request for action pursuant to section 8(a) or section 8(c) of the
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Securities Act of 1933 or the first sentence of section 12(d) of this
title; (2) suspends trading in a security pursuant to section 12(k)
of this title; or (3) is pursuant to any provision of this title in a case
of adjudication, as defined in section 551 of title 5, United States
Code, not required by this title to be determined on the record after
notice and opportunity for hearing (except to the extent there is in-
volved a matter described in section 554(a) (1) through (6) of such
title 5).

(c) If the right to exercise such review is declined, or if no such
review is sought within the time stated in the rules promulgated
by the Commission, then the action of any such division of the
Commission, individual Commissioner, administrative law judge,
employee, or employee board, shall, for all purposes, including ap-
peal or review thereof, be deemed the action of the Commission.

TRANSFER OF FUNCTIONS WITH RESPECT TO ASSIGNMENT OF
PERSONNEL TO CHAIRMAN

SEc. 4B. [78d—2] In addition to the functions transferred by
the provisions of Reorganization Plan Numbered 10 of 1950 (64
Stat. 1265), there are hereby transferred from the Commission to
the Chairman of the Commission the functions of the Commission
with respect to the assignment of Commission personnel, including
Commissioners, to perform such functions as may have been dele-
gated by the Commission to the Commission personnel, including
Commissioners, pursuant to section 4A of this title.

SEC. 4C. [78(S1—?6] APPEARANCE AND PRACTICE BEFORE THE COMMIS-
ION.

(a) AUTHORITY TO CENSURE.—The Commission may censure
any person, or deny, temporarily or permanently, to any person the
privilege of appearing or practicing before the Commission in any
way, if that person is found by the Commission, after notice and
opportunity for hearing in the matter—

N (1) not to possess the requisite qualifications to represent
others;

(2) to be lacking in character or integrity, or to have en-
gaged in unethical or improper professional conduct; or

(3) to have willfully violated, or willfully aided and abetted
the violation of, any provision of the securities laws or the
rules and regulations issued thereunder.

(b) DEFINITION.—With respect to any registered public account-
ing firm or associated person, for purposes of this section, the term
“improper professional conduct” means—

(1) intentional or knowing conduct, including reckless con-
duct, that results in a violation of applicable professional
standards; and

(2) negligent conduct in the form of—

(A) a single instance of highly unreasonable conduct
that results in a violation of applicable professional stand-
ards in circumstances in which the registered public ac-
counting firm or associated person knows, or should know,
that heightened scrutiny is warranted; or

(B) repeated instances of unreasonable conduct, each
resulting in a violation of applicable professional stand-
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ards, that indicate a lack of competence to practice before
the Commission.

SEC. 4D. [78d-4] ADDITIONAL DUTIES OF INSPECTOR GENERAL.

(a) SUGGESTION SUBMISSIONS BY COMMISSION EMPLOYEES.—

(1) HOTLINE ESTABLISHED.—The Inspector General of the
Commission shall establish and maintain a telephone hotline
or other electronic means for the receipt of—

(A) suggestions by employees of the Commission for
improvements in the work efficiency, effectiveness, and
productivity, and the use of the resources, of the Commis-
sion; and

(B) allegations by employees of the Commission of
waste, abuse, misconduct, or mismanagement within the
Commission.

(2) CONFIDENTIALITY.—The Inspector General shall main-
tain as confidential—

(A) the identity of any individual who provides infor-
mation by the means established under paragraph (1), un-
less the individual requests otherwise, in writing; and

(B) at the request of any such individual, any specific
information provided by the individual.

(b) CONSIDERATION OF REPORTS.—The Inspector General shall
consider any suggestions or allegations received by the means es-
tablished under subsection (a)(1), and shall recommend appropriate
action in relation to such suggestions or allegations.

(¢) RECOGNITION.—The Inspector General may recognize any
employee who makes a suggestion under subsection (a)(1) (or by
other means) that would or does—

(1) increase the work efficiency, effectiveness, or produc-
tivity of the Commission; or

(2) reduce waste, abuse, misconduct, or mismanagement
within the Commission.

(d) REPORT.—The Inspector General of the Commission shall
submit to Congress an annual report containing a description of—

(1) the nature, number, and potential benefits of any sug-
gestions received under subsection (a);

(2) the nature, number, and seriousness of any allegations
received under subsection (a);

(3) any recommendations made or actions taken by the In-
spector General in response to substantiated allegations re-
ceived under subsection (a); and

(4) any action the Commission has taken in response to
suggestions or allegations received under subsection (a).

(e) FUNDING.—The activities of the Inspector General under
this subsection shall be funded by the Securities and Exchange
Commission Investor Protection Fund established under section
21F.

SEC. 4E. [78d-5] DEADLINE FOR COMPLETING ENFORCEMENT INVES-
TIGATIONS AND COMPLIANCE EXAMINATIONS AND IN-
SPECTIONS.
(a) ENFORCEMENT INVESTIGATIONS.—
(1) IN GENERAL.—Not later than 180 days after the date on
which Commission staff provide a written Wells notification to
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any person, the Commission staff shall either file an action
against such person or provide notice to the Director of the Di-
vision of Enforcement of its intent to not file an action.

(2) EXCEPTIONS FOR CERTAIN COMPLEX ACTIONS.—Notwith-
standing paragraph (1), if the Director of the Division of En-
forcement of the Commission or the Director’s designee deter-
mines that a particular enforcement investigation is suffi-
ciently complex such that a determination regarding the filing
of an action against a person cannot be completed within the
deadline specified in paragraph (1), the Director of the Division
of Enforcement of the Commission or the Director’s designee
may, after providing notice to the Chairman of the Commis-
sion, extend such deadline as needed for one additional 180-
day period. If after the additional 180-day period the Director
of the Division of Enforcement of the Commission or the Direc-
tor’s designee determines that a particular enforcement inves-
tigation is sufficiently complex such that a determination re-
garding the filing of an action against a person cannot be com-
pleted within the additional 180-day period, the Director of the
Division of Enforcement of the Commission or the Director’s
designee may, after providing notice to and receiving approval
of the Commission, extend such deadline as needed for one or
more additional successive 180-day periods.

(b) COMPLIANCE EXAMINATIONS AND INSPECTIONS.—

(1) IN GENERAL.—Not later than 180 days after the date on
which Commission staff completes the on-site portion of its
compliance examination or inspection or receives all records re-
quested from the entity being examined or inspected, which-
ever is later, Commission staff shall provide the entity being
examined or inspected with written notification indicating ei-
ther that the examination or inspection has concluded, has con-
cluded without findings, or that the staff requests the entity
undertake corrective action.

(2) EXCEPTION FOR CERTAIN COMPLEX ACTIONS.—Notwith-
standing paragraph (1), if the head of any division or office
within the Commission responsible for compliance examina-
tions and inspections or his designee determines that a par-
ticular compliance examination or inspection is sufficiently
complex such that a determination regarding concluding the
examination or inspection, or regarding the staff requests the
entity undertake corrective action, cannot be completed within
the deadline specified in paragraph (1), the head of any divi-
sion or office within the Commission responsible for compliance
examinations and inspections or his designee may, after pro-
viding notice to the Chairman of the Commission, extend such
deadline as needed for one additional 180-day period.

TRANSACTIONS ON UNREGISTERED EXCHANGES

SEC. 5. [78e] It shall be unlawful for any broker, dealer, or ex-

change, directly or indirectly, to make use of the mails or any

means or instrumentality of interstate commerce for the purpose of

using any facility of an exchange within or subject to the jurisdic-

tion of the United States to effect any transaction in a security, or
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to report any such transaction, unless such exchange (1) is reg-
istered as a national securities exchange under section 6 of this
title, or (2) is exempted from such registration upon application by
the exchange because, in the opinion of the Commission, by reason
of the limited volume of transactions effected on such exchange, it
is not practicable and not necessary or appropriate in the public in-
terest or for the protection of investors to require such registration.

NATIONAL SECURITIES EXCHANGES

SEC. 6. [78f] (a) An exchange may be registered as a national
securities exchange under the terms and conditions hereinafter
provided in this section and in accordance with the provisions of
section 19(a) of this title, by filing with the Commission an applica-
tion for registration in such form as the Commission, by rule, may
prescribe containing the rules of the exchange and such other infor-
mation and documents as the Commission, by rule, may prescribe
as necessary or appropriate in the public interest or for the protec-
tion of investors.

(b) An exchange shall not be registered as a national securities
exchange unless the Commission determines that—

(1) Such exchange is so organized and has the capacity to
be able to carry out the purposes of this title and to comply,
and (subject to any rule or order of the Commission pursuant
to section 17(d) or 19(g)(2) of this title) to enforce compliance
by its members and persons associated with its members, with
the provisions of this title, the rules and regulations there-
under, and the rules of the exchange.

(2) Subject to the provisions of subsection (c) of this sec-
tion, the rules of the exchange provide that any registered
broker or dealer or natural person associated with a registered
broker or dealer may become a member of such exchange and
any person may become associated with a member thereof.

(3) The rules of the exchange assure a fair representation
of its members in the selection of its directors and administra-
tion of its affairs and provide that one or more directors shall
be representative of issuers and investors and not be associ-
ated with a member of the exchange, broker, or dealer.

(4) The rules of the exchange provide for the equitable allo-
cation of reasonable dues, fees, and other charges among its
members and issuers and other persons using its facilities.

(5) The rules of the exchange are designed to prevent
fraudulent and manipulative acts and practices, to promote
just and equitable principles of trade, to foster cooperation and
coordination with persons engaged in regulating, clearing, set-
tling, processing information with respect to, and facilitating
transactions in securities, to remove impediments to and per-
fect the mechanism of a free and open market and a national
market system, and, in general, to protect investors and the
public interest; and are not designed to permit unfair discrimi-
nation between customers, issuers, brokers, or dealers, or to
regulate by virtue of any authority conferred by this title mat-
ters not related to the purposes of this title or the administra-
tion of the exchange.
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(6) The rules of the exchange provide that (subject to any
rule or order of the Commission pursuant to section 17(d) or
19(g)(2) of this title) its members and persons associated with
its members shall be appropriately disciplined for violation of
the provisions of this title, the rules or regulations thereunder,
or the rules of the exchange, by expulsion, suspension, limita-
tion of activities, functions, and operations, fine, censure, being
suspended or barred from being associated with a member, or
any other fitting sanction.

(7) The rules of the exchange are in accordance with the
provisions of subsection (d) of this section, and in general, pro-
vide a fair procedure for the disciplining of members and per-
sons associated with members, the denial of membership to
any person seeking membership therein, the barring of any
person from becoming associated with a member thereof, and
the prohibition or limitation by the exchange of any person
with respect to access to services offered by the exchange or a
member thereof.

(8) The rules of the exchange do not impose any burden on
competition not necessary or appropriate in furtherance of the
purposes of this title.

(9)(A) The rules of the exchange prohibit the listing of any
security issued in a limited partnership rollup transaction (as
such term is defined in paragraphs (4) and (5) of section 14(h)),
unless such transaction was conducted in accordance with pro-
cedures designed to protect the rights of limited partners, in-
cluding—

(i) the right of dissenting limited partners to one of the
following:

(I) an appraisal and compensation;

(IT) retention of a security under substantially the
same terms and conditions as the original issue;

(ITI) approval of the limited partnership rollup
transaction by not less than 75 percent of the out-
standing securities of each of the participating limited
partnerships;

(IV) the use of a committee of limited partners
that is independent, as determined in accordance with
rules prescribed by the exchange, of the general part-
ner or sponsor, that has been approved by a majority
of the outstanding units of each of the participating
limited partnerships, and that has such authority as is
necessary to protect the interest of limited partners,
including the authority to hire independent advisors,
to negotiate with the general partner or sponsor on be-
half of the limited partners, and to make a rec-
ommendation to the limited partners with respect to
the proposed transaction; or

(V) other comparable rights that are prescribed by
rule by the exchange and that are designed to protect
dissenting limited partners;

(i1) the right not to have their voting power unfairly

reduced or abridged;
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(iii) the right not to bear an unfair portion of the costs
of a proposed limited partnership rollup transaction that is
rejected; and

(iv) restrictions on the conversion of contingent inter-
ests or fees into non-contingent interests or fees and re-
strictions on the receipt of a non-contingent equity interest
in exchange for fees for services which have not yet been
provided.

(B) As used in this paragraph, the term “dissenting limited
partner” means a person who, on the date on which soliciting
material is mailed to investors, is a holder of a beneficial inter-
est in a limited partnership that is the subject of a limited
partnership rollup transaction, and who casts a vote against
the transaction and complies with procedures established by
the exchange, except that for purposes of an exchange or ten-
der offer, such person shall file an objection in writing under
the rules of the exchange during the period during which the
offer is outstanding.

(10)(A) The rules of the exchange prohibit any member
that is not the beneficial owner of a security registered under
section 12 from granting a proxy to vote the security in connec-
tion with a shareholder vote described in subparagraph (B),
unless the beneficial owner of the security has instructed the
member to vote the proxy in accordance with the voting in-
structions of the beneficial owner.

(B) A shareholder vote described in this subparagraph is
a shareholder vote with respect to the election of a member of
the board of directors of an issuer, executive compensation, or
any other significant matter, as determined by the Commis-
sion, by rule, and does not include a vote with respect to the
uncontested election of a member of the board of directors of
any investment company registered under the Investment
Company Act of 1940 (15 U.S.C. 80b-1 et seq.).

(C) Nothing in this paragraph shall be construed to pro-
hibit a national securities exchange from prohibiting a member
that is not the beneficial owner of a security registered under
section 12 from granting a proxy to vote the security in connec-
tion with a shareholder vote not described in subparagraph
(A).

(c)(1) A national securities exchange shall deny membership to
(A) any person, other than a natural person, which is not a reg-
istered broker or dealer or (B) any natural person who is not, or
is not associated with, a registered broker or dealer.

(2) A national securities exchange may, and in cases in which
the Commission, by order, directs as necessary or appropriate in
the public interest or for the protection of investors shall, deny
membership to any registered broker or dealer or natural person
associated with a registered broker or dealer, and bar from becom-
ing associated with a member any person, who is subject to a statu-
tory disqualification. A national securities exchange shall file notice
with the Commission not less than thirty days prior to admitting
any person to membership or permitting any person to become as-
sociated with a member, if the exchange knew, or in the exercise
of reasonable care should have known, that such person was sub-
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ject to a statutory disqualification. The notice shall be in such form
and contain such information as the Commission, by rule, may pre-
scribe as necessary or appropriate in the public interest or for the
protection of investors.

(3)(A) A national securities exchange may deny membership to,
or condition the membership of, a registered broker or dealer if (i)
such broker or dealer does not meet such standards of financial re-
sponsibility or operational capability or such broker or dealer or
any natural person associated with such broker or dealer does not
meet such standards of training, experience, and competence as are
prescribed by the rules of the exchange or (ii) such broker or dealer
or person associated with such broker or dealer has engaged and
there is a reasonable likelihood he may again engage in acts or
practices inconsistent with just and equitable principles of trade. A
national securities exchange may examine and verify the qualifica-
tions of an applicant to become a member and the natural persons
associated with such an applicant in accordance with procedures
established by the rules of the exchange.

(B) A national securities exchange may bar a natural person
from becoming a member or associated with a member, or condition
the membership of a natural person or association of a natural per-
son with a member, if such natural person (i) does not meet such
standards of training, experience, and competence as are prescribed
by the rules of the exchange or (ii) has engaged and there is a rea-
sonable likelihood he may again engage in acts or practices incon-
sistent with just and equitable principles of trade. A national secu-
rities exchange may examine and verify the qualifications of an ap-
plicant to become a person associated with a member in accordance
with procedures established by the rules of the exchange and re-
quire any person associated with a member, or any class of such
persons, to be registered with the exchange in accordance with pro-
cedures so established.

(C) A national securities exchange may bar any person from
becoming associated with a member if such person does not agree
(i) to supply the exchange with such information with respect to its
relationship and dealings with the member as may be specified in
the rules of the exchange and (ii) to permit the examination of its
books and records to verify the accuracy of any information so sup-
plied.

(4) A national securities exchange may limit (A) the number of
members of the exchange and (B) the number of members and des-
ignated representatives of members permitted to effect transactions
on the floor of the exchange without the services of another person
acting as broker: Provided, however, That no national securities ex-
change shall have the authority to decrease the number of member-
ships in such exchange, or the number of members and designated
representatives of members permitted to effect transactions on the
floor of such exchange without the services of another person acting
as broker, below such number in effect on May 1, 1975, or the date
such exchange was registered with the Commission, whichever is
later: And provided further, That the Commission, in accordance
with the provisions of section 19(c) of this title, may amend the
rules of any national securities exchange to increase (but not to de-
crease) or to remove any limitation on the number of memberships
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in such exchange or the number of members or designated rep-
resentatives of members permitted to effect transactions on the
floor of the exchange without the services of another person acting
as broker, if the Commission finds that such limitation imposes a
burden on competition not necessary or appropriate in furtherance
of the purposes of this title.

(d)(1) In any proceeding by a national securities exchange to
determine whether a member or person associated with a member
should be disciplined (other than a summary proceeding pursuant
to paragraph (3) of this subsection), the exchange shall bring spe-
cific charges, notify such member or person of, and give him an op-
portunity to defend against, such charges, and keep a record. A de-
termination by the exchange to impose a disciplinary sanction shall
be supported by a statement setting forth—

(A) any act or practice in which such member or person as-
sociated with a member has been found to have engaged, or
which such member or person has been found to have omitted;

(B) the specific provision of this title, the rules or regula-
tions thereunder, or the rules of the exchange which any such
act or practice, or omission to act, is deemed to violate; and

(C) the sanction imposed and the reasons therefor.

(2) In any proceeding by a national securities exchange to de-
termine whether a person shall be denied membership, barred from
becoming associated with a member, or prohibited or limited with
respect to access to services offered by the exchange or a member
thereof (other than a summary proceeding pursuant to paragraph
(3) of this subsection), the exchange shall notify such person of, and
give him an opportunity to be heard upon, the specific grounds for
denial, bar, or prohibition or limitation under consideration and
keep a record. A determination by the exchange to deny member-
ship, bar a person from becoming associated with a member, or
prohibit or limit a person with respect to access to services offered
by the exchange or a member thereof shall be supported by a state-
ment setting forth the specific grounds on which the denial, bar, or
prohibition or limitation is based.

(3) A national securities exchange may summarily (A) suspend
a member or person associated with a member who has been and
is expelled or suspended from any self-regulatory organization or
barred or suspended from being associated with a member of any
self-regulatory organization, (B) suspend a member who is in such
financial or operating difficulty that the exchange determines and
so notifies the Commission that the member cannot be permitted
to continue to do business as a member with safety to investors,
creditors, other members, or the exchange, or (C) limit or prohibit
any person with respect to access to services offered by the ex-
change if subparagraph (A) or (B) of this paragraph is applicable
to such person or, in the case of a person who is not a member,
if the exchange determines that such person does not meet the
qualification requirements or other prerequisites for such access
and such person cannot be permitted to continue to have such ac-
cess with safety to investors, creditors, members, or the exchange.
Any person aggrieved by any such summary action shall be
promptly afforded an opportunity for a hearing by the exchange in
accordance with the provisions of paragraph (1) or (2) of this sub-
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section. The Commission, by order, may stay any such summary
action on its own motion or upon application by any person ag-
grieved thereby, if the Commission determines summarily or after
notice and opportunity for hearing (which hearing may consist sole-
ly of the submission of affidavits or presentation of oral arguments)
that such stay is consistent with the public interest and the protec-
tion of investors.

(e)(1) On and after the date of enactment of the Securities Acts
Amendments of 1975, no national securities exchange may impose
any schedule or fix rates of commissions, allowances, discounts, or
other fees to be charged by its members: Provided, however, That
until May 1, 1976, the preceding provisions of this paragraph shall
not prohibit any such exchange from imposing or fixing any sched-
ule of commissions, allowances, discounts, or other fees to be
charged by its members for acting as broker on the floor of the ex-
change or as odd-lot dealer: And provided further, That the Com-
mission, in accordance with the provisions of section 19(b) of this
title as modified by the provisions of paragraph (3) of this sub-
section, may—

(A) permit a national securities exchange, by rule, to im-
pose a reasonable schedule or fix reasonable rates of commis-
sions, allowances, discounts, or other fees to be charged by its
members for effecting transactions on such exchange prior to
November 1, 1976, if the Commission finds that such schedule
or fixed rates of commissions, allowances, discounts, or other
fees are in the public interest; and

(B) permit a national securities exchange, by rule, to im-
pose a schedule or fix rates of commissions, allowances, dis-
counts, or other fees to be charged by its members for effecting
transactions on such exchange after November 1, 1976, if the
Commission finds that such schedule or fixed rates of commis-
sions, allowances, discounts, or other fees (i) are reasonable in
relation to the costs of providing the service for which such
fees are charged (and the Commission publishes the standards
employed in adjudging reasonableness) and (ii) do not impose
any burden on competition not necessary or appropriate in fur-
therance of the purposes of this title, taking into consideration
the competitive effects of permitting such schedule or fixed
rates weighed against the competitive effects of other lawful
ac11:ions which the Commission is authorized to take under this
title.

(2) Notwithstanding the provisions of section 19(c) of this title,
the Commission, by rule, may abrogate any exchange rule which
imposes a schedule or fixes rates of commissions, allowances, dis-
counts, or other fees, if the Commission determines that such
schedule or fixed rates are no longer reasonable, in the public in-
terest, or necessary to accomplish the purposes of this title.

(3)(A) Before approving or disapproving any proposed rule
change submitted by a national securities exchange which would
impose a schedule or fix rates of commissions, allowances, dis-
counts, or other fees to be charged by its members for effecting
transactions on such exchange, the Commission shall afford inter-
ested persons (i) an opportunity for oral presentation of data,
views, and arguments and (ii) with respect to any such rule con-
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cerning transactions effected after November 1, 1976, if the Com-
mission determines there are disputed issues of material fact, to
present such rebuttal submissions and to conduct (or have con-
ducted under subparagraph (B) of this paragraph) such cross-exam-
ination as the Commission determines to be appropriate and re-
quired for full disclosure and proper resolution of such disputed
issues of material fact.

(B) The Commission shall prescribe rules and make rulings
concerning any proceeding in accordance with subparagraph (A) of
this paragraph designed to avoid unnecessary costs or delay. Such
rules or rulings may (i) impose reasonable time limits on each in-
terested person’s oral presentations, and (ii) require any cross-ex-
amination to which a person may be entitled under subparagraph
(A) of this paragraph to be conducted by the Commission on behalf
of that person in such manner as the Commission determines to be
appropriate and required for full disclosure and proper resolution
of disputed issues of material fact.

(C)@) If any class of persons, the members of which are entitled
to conduct (or have conducted) cross-examination under subpara-
graphs (A) and (B) of this paragraph and which have, in the view
of the Commission, the same or similar interests in the proceeding,
cannot agree upon a single representative of such interests for pur-
poses of cross-examination, the Commission may make rules and
rulings specifying the manner in which such interests shall be rep-
resented and such cross-examination conducted.

(i) No member of any class of persons with respect to which
the Commission has specified the manner in which its interests
shall be represented pursuant to clause (i) of this subparagraph
shall be denied, pursuant to such clause (i), the opportunity to con-
duct (or have conducted) cross-examination as to issues affecting
his particular interests if he satisfies the Commission that he has
made a reasonable and good faith effort to reach agreement upon
group representation and there are substantial and relevant issues
which would not be presented adequately by group representation.

(D) A transcript shall be kept of any oral presentation and
cross-examination.

(E) In addition to the bases specified in subsection 25(a), a re-
viewing Court may set aside an order of the Commission under sec-
tion 19(b) approving an exchange rule imposing a schedule or fixing
rates of commissions, allowances, discounts, or other fees, if the
Court finds—

(1)24a Commission determination under subparagraph (A)
of this paragraph that an interested person is not entitled to
conduct cross-examination or make rebuttal submissions, or

(2)24a Commission rule or ruling under subparagraph (B)
of this paragraph limiting the petitioner’s cross-examination or
rebuttal submissions,

has precluded full disclosure and proper resolution
of disputed issues of material fact which were nec-
essary for fair determination by the Commission.

(f) The Commission, by rule or order, as it deems necessary or
appropriate in the public interest and for the protection of inves-

24 S0 in law. Probably should be clauses (i) and (ii).
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tors, to maintain fair and orderly markets, or to assure equal regu-
lation, may require—
(1) any person not a member or a designated representa-
tive of a member of a national securities exchange effecting
transactions on such exchange without the services of another
person acting as a broker, or
(2) any broker or dealer not a member of a national securi-
ties exchange effecting transactions on such exchange on a reg-
ular basis,
to comply with such rules of such exchange as the Commission may
specify.

(g) NOTICE REGISTRATION OF SECURITY FUTURES PrODUCT EX-
CHANGES.—

(1) REGISTRATION REQUIRED.—An exchange that lists or
trades security futures products may register as a national se-
curities exchange solely for the purposes of trading security fu-
tures products if—

(A) the exchange is a board of trade, as that term is
defined by the Commodity Exchange Act (7 U.S.C. 1a(2)),
that has been designated a contract market by the Com-
modity Futures Trading Commission and such designation
is not suspended by order of the Commodity Futures Trad-
ing Commission; and

(B) such exchange does not serve as a market place for
transactions in securities other than—

(1) security futures products; or

(i1) futures on exempted securities or groups or in-
dexes of securities or options thereon that have been
authorized under section 2(a)(1)(C) of the Commodity

Exchange Act.

(2) REGISTRATION BY NOTICE FILING.—

(A) FORM AND CONTENT.—An exchange required to
register only because such exchange lists or trades security
futures products may register for purposes of this section
by filing with the Commission a written notice in such
form as the Commission, by rule, may prescribe containing
the rules of the exchange and such other information and
documents concerning such exchange, comparable to the
information and documents required for national securities
exchanges under section 6(a), as the Commission, by rule,
may prescribe as necessary or appropriate in the public in-
terest or for the protection of investors. If such exchange
has filed documents with the Commodity Futures Trading
Commission, to the extent that such documents contain in-
formation satisfying the Commission’s informational re-
quirements, copies of such documents may be filed with
the Commission in lieu of the required written notice.

(B) IMMEDIATE EFFECTIVENESS.—Such registration
shall be effective contemporaneously with the submission
of notice, in written or electronic form, to the Commission,
except that such registration shall not be effective if such
registration would be subject to suspension or revocation.

As Amended Through P.L. 117-328, Enacted December 29, 2022



G:\COMP\SEC\SECURITIES EXCHANGE ACT OF 1934.XML

11 SECURITIES EXCHANGE ACT OF 1934 Sec. 6

(C) TERMINATION.—Such registration shall be termi-
nated immediately if any of the conditions for registration
set forth in this subsection are no longer satisfied.

(3) PuBLIC AVAILABILITY.—The Commission shall promptly
publish in the Federal Register an acknowledgment of receipt
of all notices the Commission receives under this subsection
and shall make all such notices available to the public.

(4) EXEMPTION OF EXCHANGES FROM SPECIFIED PROVI-
SIONS.—

(A) TRANSACTION EXEMPTIONS.—An exchange that is
registered under paragraph (1) of this subsection shall be
exempt from, and shall not be required to enforce compli-
ance by its members with, and its members shall not, sole-
ly with respect to those transactions effected on such ex-
change in security futures products, be required to comply
with, the following provisions of this title and the rules
thereunder:

(1) Subsections (b)(2), (b)(3), (b)(4), (b)(7), (b)(9), (c),
(d), and (e) of this section.

(i1) Section 8.

(ii1) Section 11.

(iv) Subsections (d), (f), and (k) of section 17.

(v) Subsections (a), (f), and (h) of section 19.

(B) RULE CHANGE EXEMPTIONS.—An exchange that
registered under paragraph (1) of this subsection shall also
be exempt from submitting proposed rule changes pursu-
ant to section 19(b) of this title, except that—

(i) such exchange shall file proposed rule changes
related to higher margin levels, fraud or manipulation,
recordkeeping, reporting, listing standards, or decimal
pricing for security futures products, sales practices
for security futures products for persons who effect
transactions in security futures products, or rules ef-
fectuating such exchange’s obligation to enforce the se-
curities laws pursuant to section 19(b)(7);

(i) such exchange shall file pursuant to sections
19(b)(1) and 19(b)(2) proposed rule changes related to
margin, except for changes resulting in higher margin
levels; and

(iii) such exchange shall file pursuant to section
19(b)(1) proposed rule changes that have been abro-
gated by the Commission pursuant to section
19(b)(7)(C).

(5) TRADING IN SECURITY FUTURES PRODUCTS.—

(A) IN GENERAL.—Subject to subparagraph (B), it shall
be unlawful for any person to execute or trade a security
futures product until the later of—

(i) 1 year after the date of the enactment of the
Commodity Futures Modernization Act of 2000; or

(i1) such date that a futures association registered
under section 17 of the Commodity Exchange Act has
met the requirements set forth in section 15A(k)(2) of
this title.
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(B) PRINCIPAL-TO-PRINCIPAL TRANSACTIONS.—Notwith-
standing subparagraph (A), a person may execute or trade
a security futures product transaction if—

(i) the transaction is entered into—

(I) on a principal-to-principal basis between
parties trading for their own accounts or as de-
scribed in section 1a(18)(B)(ii) of the Commodity
Exchange Act; and

(IT) only between eligible contract participants
(as defined in subparagraphs (A), (B)(ii), and (C)
of such section 1a(18)) at the time at which the
persons enter into the agreement, contract, or
transaction; and
(i) the transaction is entered into on or after the

later of—

(I) 8 months after the date of the enactment
of the Commodity Futures Modernization Act of
2000; or

(IT) such date that a futures association reg-
istered under section 17 of the Commodity Ex-
change Act has met the requirements set forth in
section 15A(k)(2) of this title.

(h) TRADING IN SECURITY FUTURES PrRODUCTS.—

(1) TRADING ON EXCHANGE OR ASSOCIATION REQUIRED.—It
shall be unlawful for any person to effect transactions in secu-
rity futures products that are not listed on a national securities
exchange or a national securities association registered pursu-
ant to section 15A(a).

(2) LISTING STANDARDS REQUIRED.—Except as otherwise
provided in paragraph (7), a national securities exchange or a
national securities association registered pursuant to section
15A(a) may trade only security futures products that (A) con-
form with listing standards that such exchange or association
files with the Commission under section 19(b) and (B) meet the
criteria specified in section 2(a)(1)(D)(i) of the Commodity Ex-
change Act.

(3) REQUIREMENTS FOR LISTING STANDARDS AND CONDI-
TIONS FOR TRADING.—Such listing standards shall—

(A) except as otherwise provided in a rule, regulation,
or order issued pursuant to paragraph (4), require that
any security underlying the security future, including each
component security of a narrow-based security index, be
registered pursuant to section 12 of this title;

(B) require that if the security futures product is not
cash settled, the market on which the security futures
product is traded have arrangements in place with a reg-
istered clearing agency for the payment and delivery of the
securities underlying the security futures product;

(C) be no less restrictive than comparable listing
standards for options traded on a national securities ex-
change or national securities association registered pursu-
ant to section 15A(a) of this title;

(D) except as otherwise provided in a rule, regulation,
or order issued pursuant to paragraph (4), require that the
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security future be based upon common stock and such
other equity securities as the Commission and the Com-
modity Futures Trading Commission jointly determine ap-
propriate;

(E) require that the security futures product is cleared
by a clearing agency that has in place provisions for linked
and coordinated clearing with other clearing agencies that
clear security futures products, which permits the security
futures product to be purchased on one market and offset
on another market that trades such product;

(F) require that only a broker or dealer subject to suit-
ability rules comparable to those of a national securities
association registered pursuant to section 15A(a) effect
transactions in the security futures product;

(G) require that the security futures product be subject
to the prohibition against dual trading in section 4j of the
Commodity Exchange Act (7 U.S.C. 6j) and the rules and
regulations thereunder or the provisions of section 11(a) of
this title and the rules and regulations thereunder, except
to the extent otherwise permitted under this title and the
rules and regulations thereunder;

(H) require that trading in the security futures prod-
uct not be readily susceptible to manipulation of the price
of such security futures product, nor to causing or being
used in the manipulation of the price of any underlying se-
curity, option on such security, or option on a group or
index including such securities;

(I) require that procedures be in place for coordinated
surveillance among the market on which the security fu-
tures product is traded, any market on which any security
underlying the security futures product is traded, and
other markets on which any related security is traded to
detect manipulation and insider trading;

(J) require that the market on which the security fu-
tures product is traded has in place audit trails necessary
or appropriate to facilitate the coordinated surveillance re-
quired in subparagraph (I);

(K) require that the market on which the security fu-
tures product is traded has in place procedures to coordi-
nate trading halts between such market and any market
on which any security underlying the security futures
product is traded and other markets on which any related
security is traded; and

(L) require that the margin requirements for a secu-
rity futures product comply with the regulations prescribed
pursuant to section 7(c)(2)(B), except that nothing in this
subparagraph shall be construed to prevent a national se-
curities exchange or national securities association from
requiring higher margin levels for a security futures prod-
uct when it deems such action to be necessary or appro-
priate.

(4) AUTHORITY TO MODIFY CERTAIN LISTING STANDARD RE-
QUIREMENTS.—
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(A) AUTHORITY TO MODIFY.—The Commission and the
Commodity Futures Trading Commission, by rule, regula-
tion, or order, may jointly modify the listing standard re-
quirements specified in subparagraph (A) or (D) of para-
graph (3) to the extent such modification fosters the devel-
opment of fair and orderly markets in security futures
products, is necessary or appropriate in the public interest,
and is consistent with the protection of investors.

(B) AUTHORITY TO GRANT EXEMPTIONS.—The Commis-
sion and the Commodity Futures Trading Commission, by
order, may jointly exempt any person from compliance
with the listing standard requirement specified in sub-
paragraph (E) of paragraph (3) to the extent such exemp-
tion fosters the development of fair and orderly markets in
security futures products, is necessary or appropriate in
the public interest, and is consistent with the protection of
investors.

(5) REQUIREMENTS FOR OTHER PERSONS TRADING SECURITY
FUTURE PRODUCTS.—It shall be unlawful for any person (other
than a national securities exchange or a national securities as-
sociation registered pursuant to section 15A(a)) to constitute,
maintain, or provide a marketplace or facilities for bringing to-
gether purchasers and sellers of security future products or to
otherwise perform with respect to security future products the
functions commonly performed by a stock exchange as that
term is generally understood, unless a national securities asso-
ciation registered pursuant to section 15A(a) or a national se-
curities exchange of which such person is a member—

(A) has in place procedures for coordinated surveil-
lance among such person, the market trading the securi-
ties underlying the security future products, and other
markets trading related securities to detect manipulation
and insider trading;

(B) has rules to require audit trails necessary or ap-
propriate to facilitate the coordinated surveillance required
in subparagraph (A); and

(C) has rules to require such person to coordinate
trading halts with markets trading the securities under-
lying the security future products and other markets trad-
ing related securities.

(6) DEFERRAL OF OPTIONS ON SECURITY FUTURES TRAD-
ING.—No person shall offer to enter into, enter into, or confirm
the execution of any put, call, straddle, option, or privilege on
a security future, except that, after 3 years after the date of
the enactment of this subsection, the Commission and the
Commodity Futures Trading Commission may by order jointly
determine to permit trading of puts, calls, straddles, options,
or privileges on any security future authorized to be traded
Xnder the provisions of this Act and the Commodity Exchange

ct.

(7) DEFERRAL OF LINKED AND COORDINATED CLEARING.—

(A) Notwithstanding paragraph (2), until the compli-
ance date, a national securities exchange or national secu-

February 12, 2023 As Amended Through P.L. 117-328, Enacted December 29, 2022



G:\COMP\SEC\SECURITIES EXCHANGE ACT OF 1934.XML

81 SECURITIES EXCHANGE ACT OF 1934 Sec. 6

rities association registered pursuant to section 15A(a)

may trade a security futures product that does not—

(i) conform with any listing standard promulgated
to meet the requirement specified in subparagraph (E)
of paragraph (3); or

(ii) meet the criterion specified in section
2(a)(1)(D)E)IV) of the Commodity Exchange Act.

(B) The Commission and the Commodity Futures

Trading Commission shall jointly publish in the Federal

Register a notice of the compliance date no later than 165

days before the compliance date.

(C) For purposes of this paragraph, the term “compli-
ance date” means the later of—

(1) 180 days after the end of the first full calendar
month period in which the average aggregate com-
parable share volume for all security futures products
based on single equity securities traded on all national
securities exchanges, any national securities associa-
tions registered pursuant to section 15A(a), and all
other persons equals or exceeds 10 percent of the aver-
age aggregate comparable share volume of options on
single equity securities traded on all national securi-
ties exchanges and any national securities associations
registered pursuant to section 15A(a); or

(i1) 2 years after the date on which trading in any
security futures product commences under this title.

(1) Consistent with this title, each national securities exchange
registered pursuant to subsection (a) of this section shall issue such
rules as are necessary to avoid duplicative or conflicting rules ap-
plicable to any broker or dealer registered with the Commission
pursuant to section 15(b) (except paragraph (11) thereof), that is
also registered with the Commodity Futures Trading Commission
pursuant to section 4f(a) of the Commodity Exchange Act (except
paragraph (2) thereof), with respect to the application of—

(1) rules of such national securities exchange of the type
specified in section 15(c)(3)(B) involving security futures prod-
ucts; and

(2) similar rules of national securities exchanges registered
pursuant to section 6(g) and national securities associations
registered pursuant to section 15A(k) involving security futures
products.

(j) PROCEDURES AND RULES FOR SECURITY FUTURE PROD-
UCTS.—A national securities exchange registered pursuant to sub-
section (a) shall implement the procedures specified in section
6(h)(5)(A) of this title and adopt the rules specified in subpara-
graphs (B) and (C) of section 6(h)(5) of this title not later than 8
months after the date of receipt of a request from an alternative
trading system for such implementation and rules.

(k)(1) To the extent necessary or appropriate in the public in-
terest, to promote fair competition, and consistent with the pro-
motion of market efficiency, innovation, and expansion of invest-
ment opportunities, the protection of investors, and the mainte-
nance of fair and orderly markets, the Commission and the Com-
modity Futures Trading Commission shall jointly issue such rules,
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regulations, or orders as are necessary and appropriate to permit
the offer and sale of a security futures product traded on or subject
to the rules of a foreign board of trade to United States persons.

(2) The rules, regulations, or orders adopted under paragraph
(1) shall take into account, as appropriate, the nature and size of
the markets that the securities underlying the security futures
product reflect.

(1) SECURITY-BASED SWAPS.—It shall be unlawful for any per-
son to effect a transaction in a security-based swap with or for a
person that is not an eligible contract participant, unless such
transaction is effected on a national securities exchange registered
pursuant to subsection (b).

MARGIN REQUIREMENTS

SEC. 7. [78¢g] (a) For the purpose of preventing the excessive
use of credit for the purchase or carrying of securities, the Board
of Governors of the Federal Reserve System shall, prior to the ef-
fective date of this section and from time to time thereafter, pre-
scribe rules and regulations with respect to the amount of credit
that may be initially extended and subsequently maintained on any
security (other than an exempted security or a security futures
product). For the initial extension of credit, such rules and regula-
tions shall be based upon the following standard: An amount not
greater than whichever is the higher of—

(1) 55 per centum of the current market price of the secu-
rity, or
(2) 100 per centum of the lowest market price of the secu-
rity during the preceding thirty-six calendar months, but not
more than 75 per centum of the current market price.
Such rules and regulations may make appropriate provision with
respect to the carrying of undermargined accounts for limited peri-
ods and under specified conditions; the withdrawal of funds or se-
curities; the substitution or additional purchases of securities; the
transfer of accounts from one lender to another; special or different
margin requirements for delayed deliveries, short sales, arbitrage
transactions, and securities to which paragraph (2) of this sub-
section does not apply; the bases and the methods to be used in cal-
culating loans, and margins and market prices; and similar admin-
istrative adjustments and details. For the purposes of paragraph
(2) of this subsection until July 1, 1936, the lowest price at which
a security has sold on or after July 1, 1933, shall be considered as
the lowest price at which such security has sold during the pre-
ceding thirty-six calendar months.

(b) Notwithstanding the provisions of subsection (a) of this sec-
tion, the Board of Governors of the Federal Reserve System, may,
from time to time, with respect to all or specified securities or
transactions, or classes of securities, or classes of transactions, by
such rules and regulations (1) prescribe such lower margin require-
ments for the initial extension or maintenance of credit as it deems
necessary or appropriate for the accommodation of commerce and
industry, having due regard to the general credit situation of the
country, and (2) prescribe such higher margin requirements for the
initial extension or maintenance of credit as it may deem necessary
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or appropriate to prevent the excessive use of credit to finance
transactions in securities.
(¢) UNLAWFUL CREDIT EXTENSION TO CUSTOMERS.—
(1) PROHIBITION.—It shall be unlawful for any member of
a national securities exchange or any broker or dealer, directly
or indirectly, to extend or maintain credit or arrange for the
extension or maintenance of credit to or for any customer—

(A) on any security (other than an exempted security),
except as provided in paragraph (2), in contravention of
the rules and regulations which the Board of Governors of
the Federal Reserve System (hereafter in this section re-
ferred to as the “Board”) shall prescribe under subsections
(a) and (b); or

(B) without collateral or on any collateral other than
securities, except in accordance with such rules and regu-
lations as the Board may prescribe—

(i) to permit under specified conditions and for a
limited period any such member, broker, or dealer to
maintain a credit initially extended in conformity with
the rules and regulations of the Board; and

(ii) to permit the extension or maintenance of
credit in cases where the extension or maintenance of
credit is not for the purpose of purchasing or carrying
securities or of evading or circumventing the provi-
sions of subparagraph (A).

(2) MARGIN REGULATIONS.—

(A) COMPLIANCE WITH MARGIN RULES REQUIRED.—It
shall be unlawful for any broker, dealer, or member of a
national securities exchange to, directly or indirectly, ex-
tend or maintain credit to or for, or collect margin from
any customer on, any security futures product unless such
activities comply with the regulations—

(1) which the Board shall prescribe pursuant to
subparagraph (B); or

(i1) if the Board determines to delegate the author-
ity to prescribe such regulations, which the Commis-
sion and the Commodity Futures Trading Commission
shall jointly prescribe pursuant to subparagraph (B).

If the Board delegates the authority to prescribe such reg-
ulations under clause (ii) and the Commission and the
Commodity Futures Trading Commission have not jointly
prescribed such regulations within a reasonable period of
time after the date of such delegation, the Board shall pre-
scribe such regulations pursuant to subparagraph (B).

(B) CRITERIA FOR ISSUANCE OF RULES.—The Board
shall prescribe, or, if the authority is delegated pursuant
to subparagraph (A)(ii), the Commission and the Com-
modity Futures Trading Commission shall jointly pre-
scribe, such regulations to establish margin requirements,
including the establishment of levels of margin (initial and
maintenance) for security futures products under such
terms, and at such levels, as the Board deems appropriate,
or as the Commission and the Commodity Futures Trading
Commission jointly deem appropriate—
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(1) to preserve the financial integrity of markets
trading security futures products;

(ii) to prevent systemic risk;

(iii) to require that—
(I) the margin requirements for a security fu-
ture product be consistent with the margin re-
quirements for comparable option contracts traded
on any exchange registered pursuant to section
6(a) of this title; and
(IT) initial and maintenance margin levels for
a security future product not be lower than the
lowest level of margin, exclusive of premium, re-
quired for any comparable option contract traded
on any exchange registered pursuant to section
6(a) of this title, other than an option on a secu-
rity future;
except that nothing in this subparagraph shall be con-
strued to prevent a national securities exchange or na-
tional securities association from requiring higher
margin levels for a security future product when it
deems such action to be necessary or appropriate; and

(iv) to ensure that the margin requirements (other
than levels of margin), including the type, form, and
use of collateral for security futures products, are and
remain consistent with the requirements established
by the Board, pursuant to subparagraphs (A) and (B)
of paragraph (1).

(3) EXCEPTION.—This subsection and the rules and regula-
tions issued under this subsection shall not apply to any credit
extended, maintained, or arranged by a member of a national
securities exchange or a broker or dealer to or for a member
of a national securities exchange or a registered broker or deal-
er—

(A) a substantial portion of whose business consists of
transactions with persons other than brokers or dealers; or
(B) to finance its activities as a market maker or an
underwriter;
except that the Board may impose such rules and regulations,
in whole or in part, on any credit otherwise exempted by this
paragraph if the Board determines that such action is nec-
essary or appropriate in the public interest or for the protec-
tion of investors.
(d) UNLAWFUL CREDIT EXTENSION IN VIOLATION OF RULES AND

REGULATIONS; EXCEPTIONS TO APPLICATION OF RULES, ETC.—

(1) PROHIBITION.—It shall be unlawful for any person not
subject to subsection (¢) to extend or maintain credit or to ar-
range for the extension or maintenance of credit for the pur-
pose of purchasing or carrying any security, in contravention
of such rules and regulations as the Board shall prescribe to
prevent the excessive use of credit for the purchasing or car-
rying of or trading in securities in circumvention of the other
provisions of this section. Such rules and regulations may im-
pose upon all loans made for the purpose of purchasing or car-
rying securities limitations similar to those imposed upon
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members, brokers, or dealers by subsection (¢) and the rules

and regulations thereunder.

(2) EXCEPTIONS.—This subsection and the rules and regu-
lations issued under this subsection shall not apply to any
credit extended, maintained, or arranged—

(A) by a person not in the ordinary course of business;

(B) on an exempted security;

(C) to or for a member of a national securities ex-
change or a registered broker or dealer—

(i) a substantial portion of whose business consists
of transactions with persons other than brokers or
dealers; or

(i1) to finance its activities as a market maker or
an underwriter;

(D) by a bank on a security other than an equity secu-
rity; or

(E) as the Board shall, by such rules, regulations, or
orders as it may deem necessary or appropriate in the pub-
lic interest or for the protection of investors, exempt, either
unconditionally or upon specified terms and conditions or
for stated periods, from the operation of this subsection
and the rules and regulations thereunder.

(3) BOARD AUTHORITY.—The Board may impose such rules
and regulations, in whole or in part, on any credit otherwise
exempted by subparagraph (C) if it determines that such ac-
tion is necessary or appropriate in the public interest or for the
protection of investors.

(e) The provisions of this section or the rules and regulations
thereunder shall not apply on or before July 1, 1937, to any loan
or extension of credit made prior to the enactment of this title or
to the maintenance, renewal, or extension of any such loan or cred-
it, except to the extent that the Federal Reserve Board may by
rules and regulations prescribe as necessary to prevent the cir-
cumvention of the provisions of this section or the rules and regula-
tions thereunder by means of withdrawals of funds or securities,
zubstitutions of securities, or additional purchases or by any other

evice.

(H)(1) It is unlawful for any United States person, or any for-
eign person controlled by a United States person or acting on be-
half of or in conjunction with such person, to obtain, receive, or
enjoy the beneficial use of a loan or other extension of credit from
any lender (without regard to whether the lender’s office or place
of business is in a State or the transaction occurred in whole or in
part within a State) for the purpose of (A) purchasing or carrying
United States securities, or (B) purchasing or carrying within the
United States of any other securities, if, under this section or rules
and regulations prescribed thereunder, the loan or other credit
transaction is prohibited or would be prohibited if it had been made
or the transaction had otherwise occurred in a lender’s office or
other place of business in a State.

(2) For the purposes of this subsection—

(A) The term “United States person” includes a person
which is organized or exists under the laws of any State or, in
the case of a natural person, a citizen or resident of the United
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States; a domestic estate; or a trust in which one or more of
the foregoing persons has a cumulative direct or indirect bene-
ficial interest in excess of 50 per centum of the value of the
trust.

(B) The term “United States security” means a security
(other than an exempted security) issued by a person incor-
porated under the laws of any State, or whose principal place
of business is within a State.

(C) The term “foreign person controlled by a United States
person” includes any noncorporate entity in which United
States persons directly or indirectly have more than a 50 per
centum beneficial interest, and any corporation in which one or
more United States persons, directly or indirectly, own stock
possessing more than 50 per centum of the total combined vot-
ing power of all classes of stock entitled to vote, or more than
50 per centum of the total value of shares of all classes of
stock.

(3) The Board of Governors of the Federal Reserve System
may, in its discretion and with due regard for the purposes of this
section, by rule or regulation exempt any class of United States
persons or foreign persons controlled by a United States person
from the application of this subsection.

(g) Subject to such rules and regulations as the Board of Gov-
ernors of the Federal Reserve System may adopt in the public in-
terest and for the protection of investors, no member of a national
securities exchange or broker or dealer shall be deemed to have ex-
tended or maintained credit or arranged for the extension or main-
tenance of credit for the purpose of purchasing a security, within
the meaning of this section, by reason of a bona fide agreement for
delayed delivery of a mortgage related security or a small business
related security against full payment of the purchase price thereof
upon such delivery within one hundred and eighty days after the
purchase, or within such shorter period as the Board of Governors
of the Federal Reserve System may prescribe by rule or regulation.

RESTRICTIONS ON BORROWING BY MEMBERS, BROKERS, AND DEALERS

SEC. 8. [78h] It shall be unlawful for any registered broker or
dealer, member of a national securities exchange, or broker or deal-
er who transacts a business in securities through the medium of
any member of a national securities exchange, directly or indi-
rectly—

(a) In contravention of such rules and regulations as the Com-
mission shall prescribe for the protection of investors to hypoth-
ecate or arrange for the hypothecation of any securities carried for
the account of any customer under circumstances (1) that will per-
mit the commingling of his securities without his written consent
with the securities of any other customer, (2) that will permit such
securities to be commingled with the securities of any person other
than a bona fide customer, or (3) that will permit such securities
to be hypothecated, or subjected to any lien or claim of the pledgee,
for a sum in excess of the aggregate indebtedness of such cus-
tomers in respect of such securities.
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(b) To lend or arrange for the lending of any securities carried
for the account of any customer without the written consent of such
customer or in contravention of such rules and regulations as the
Commission shall prescribe for the protection of investors.

PROHIBITION AGAINST MANIPULATION OF SECURITY PRICES

SEC. 9. [78i] (a) It shall be unlawful for any person, directly
or indirectly, by the use of the mails or any means or instrumen-
tality of interstate commerce, or of any facility of any national se-
curities exchange, or for any member of a national securities ex-
change—

(1) For the purpose of creating a false or misleading appear-
ance of active trading in any security other than a government se-
curity, or a false or misleading appearance with respect to the mar-
ket for any such security, (A) to effect any transaction in such secu-
rity which involves no change in the beneficial ownership thereof,
or (B) to enter an order or orders for the purchase of such security
with the knowledge that an order or orders of substantially the
same size, at substantially the same time, and at substantially the
same price, for the sale of any such security, has been or will be
entered by or for the same or different parties, or (C) to enter any
order or orders for the sale of any such security with the knowledge
that an order or orders of substantially the same size, at substan-
tially the same time, and at substantially the same price, for the
purchase of such security, has been or will be entered by or for the
same or different parties.

(2) To effect, alone or with 1 or more other persons, a series
of transactions in any security registered on a national securities
exchange, any security not so registered, or in connection with any
security-based swap or security-based swap agreement with respect
to such security creating actual or apparent active trading in such
security, or raising or depressing the price of such security, for the
purpose of inducing the purchase or sale of such security by others.

(3) If a dealer, broker, security-based swap dealer, major secu-
rity-based swap participant, or other person selling or offering for
sale or purchasing or offering to purchase the security, a security-
based swap, or a security-based swap agreement with respect to
such security, to induce the purchase or sale of any security reg-
istered on a national securities exchange, any security not so reg-
istered, any security-based swap, or any security-based swap agree-
ment with respect to such security by the circulation or dissemina-
tion in the ordinary course of business of information to the effect
that the price of any such security will or is likely to rise or fall
because of market operations of any 1 or more persons conducted
for the purpose of raising or depressing the price of such security.

(4) If a dealer, broker, security-based swap dealer, major secu-
rity-based swap participant, or other person selling or offering for
sale or purchasing or offering to purchase the security, a security-
based swap, or security-based swap agreement with respect to such
security, to make, regarding any security registered on a national
securities exchange, any security not so registered, any security-
based swap, or any security-based swap agreement with respect to
such security, for the purpose of inducing the purchase or sale of
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such security, such security-based swap, or such security-based
swap agreement any statement which was at the time and in the
light of the circumstances under which it was made, false or mis-
leading with respect to any material fact, and which that person
knew or had reasonable ground to believe was so false or mis-
leading.

(5) For a consideration, received directly or indirectly from a
broker, dealer, security-based swap dealer, major security-based
swap participant, or other person selling or offering for sale or pur-
chasing or offering to purchase the security, a security-based swap,
or security-based swap agreement with respect to such security, to
induce the purchase of any security registered on a national securi-
ties exchange, any security not so registered, any security-based
swap, or any security-based swap agreement with respect to such
security by the circulation or dissemination of information to the
effect that the price of any such security will or is likely to rise or
fall because of the market operations of any 1 or more persons con-
ducted for the purpose of raising or depressing the price of such se-
curity.

(6) To effect either alone or with one or more other persons any
series of transactions for the purchase and/or sale of any security
other than a government security for the purpose of pegging, fixing,
or stabilizing the price of such security in contravention of such
rules and regulations as the Commission may prescribe as nec-
essary or appropriate in the public interest or for the protection of
investors.

(b) It shall be unlawful for any person to effect, in contraven-
tion of such rules and regulations as the Commission may prescribe
as necessary or appropriate in the public interest or for the protec-
tion of investors—

(1) any transaction in connection with any security where-
by any party to such transaction acquires—

(A) any put, call, straddle, or other option or privilege
of buying the security from or selling the security to an-
other without being bound to do so;

(B) any security futures product on the security; or

(C) any security-based swap involving the security or
the issuer of the security;

(2) any transaction in connection with any security with
relation to which such person has, directly or indirectly, any
interest in any—

(A) such put, call, straddle, option, or privilege;

(B) such security futures product; or

(C) such security-based swap; or
(3) any transaction in any security for the account of any

person who such person has reason to believe has, and who ac-

tually has, directly or indirectly, any interest in any—

(A) such put, call, straddle, option, or privilege;

(B) such security futures product with relation to such
security; or

(C) any security-based swap involving such security or
the issuer of such security.

(c) It shall be unlawful for any broker, dealer, or member of
a national securities exchange directly or indirectly to endorse or
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guarantee the performance of any put, call, straddle, option, or
privilege in relation to any security other than a government secu-
rity, in contravention of such rules and regulations as the Commis-
sion may prescribe as necessary or appropriate in the public inter-
est or for the protection of investors.

(d) TRANSACTIONS RELATING TO SHORT SALES OF SECURITIES.—
It shall be unlawful for any person, directly or indirectly, by the
use of the mails or any means or instrumentality of interstate com-
merce, or of any facility of any national securities exchange, or for
any member of a national securities exchange to effect, alone or
with one or more other persons, a manipulative short sale of any
security. The Commission shall issue such other rules as are nec-
essary or appropriate to ensure that the appropriate enforcement
options and remedies are available for violations of this subsection
in the public interest or for the protection of investors.

(e) The terms “put”, “call”, “straddle”, “option”, or “privilege” as
used in this section shall not include any registered warrant, right,
or convertible security.

(f) Any person who willfully participates in any act or trans-
action in violation of subsection (a), (b), or (c) of this section, shall
be liable to any person who shall purchase or sell any security at
a price which was affected by such act or transaction, and the per-
son so injured may sue in law or in equity in any court of com-
petent jurisdiction to recover the damages sustained as a result of
any such act or transaction. In any such suit the court may, in its
discretion, require an undertaking for the payment of the costs of
such suit, and assess reasonable costs, including reasonable attor-
neys’ fees, against either party litigant. Every person who becomes
liable to make any payment under this subsection may recover con-
tribution as in cases of contract from any person who, if joined in
the original suit, would have been liable to make the same pay-
ment. No action shall be maintained to enforce any liability created
under this section, unless brought within one year after the dis-
covery of the facts constituting the violation and within three years
after such violation.

(g) The provisions of subsection (a) shall not apply to an ex-
empted security.

(h)(1) Notwithstanding any other provision of law, the Commis-
sion shall have the authority to regulate the trading of any put,
call, straddle, option, or privilege on any security, certificate of de-
posit, or group or index of securities (including any interest therein
or based on the value thereof), or any put, call, straddle, option, or
privilege entered into on a national securities exchange relating to
foreign currency (but not, with respect to any of the foregoing, an
option on a contract for future delivery other than a security fu-
tures product).

(2) Notwithstanding the Commodity Exchange Act, the Com-
mission shall have the authority to regulate the trading of any se-
curity futures product to the extent provided in the securities laws.

(i) LIMITATIONS ON PRACTICES THAT AFFECT MARKET VOLA-
TILITY.—It shall be unlawful for any person, by the use of the mails
or any means or instrumentality of interstate commerce or of any
facility of any national securities exchange, to use or employ any
act or practice in connection with the purchase or sale of any eq-
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uity security in contravention of such rules or regulations as the
Commission may adopt, consistent with the public interest, the
protection of investors, and the maintenance of fair and orderly
markets—

(1) to prescribe means reasonably designed to prevent ma-
nipulation of price levels of the equity securities market or a
substantial segment thereof; and

(2) to prohibit or constrain, during periods of extraordinary
market volatility, any trading practice in connection with the
purchase or sale of equity securities that the Commission de-
termines (A) has previously contributed significantly to ex-
traordinary levels of volatility that have threatened the main-
tenance of fair and orderly markets; and (B) is reasonably cer-
tain to engender such levels of volatility if not prohibited or
constrained.

In adopting rules under paragraph (2), the Commission shall, con-
sistent with the purposes of this subsection, minimize the impact
on the normal operations of the market and a natural person’s free-
dom to buy or sell any equity security.

() The authority of the Commission under this section with re-
spect to security-based swap agreements shall be subject to the re-
strictions and limitations of section 3A(b) of this title.

(j)25 It shall be unlawful for any person, directly or indirectly,
by the use of any means or instrumentality of interstate commerce
or of the mails, or of any facility of any national securities ex-
change, to effect any transaction in, or to induce or attempt to in-
duce the purchase or sale of, any security-based swap, in connec-
tion with which such person engages in any fraudulent, deceptive,
or manipulative act or practice, makes any fictitious quotation, or
engages in any transaction, practice, or course of business which
operates as a fraud or deceit upon any person. The Commission
shall, for the purposes of this subsection, by rules and regulations
define, and prescribe means reasonably designed to prevent, such
transactions, acts, practices, and courses of business as are fraudu-
lent, deceptive, or manipulative, and such quotations as are ficti-
tious.

REGULATION OF THE USE OF MANIPULATIVE AND DECEPTIVE DEVICES

SeEC. 10. [78j1 It shall be unlawful for any person, directly or
indirectly, by the use of any means or instrumentality of interstate
commerce or of the mails, or of any facility of any national securi-
ties exchange—

(a)(1) To effect a short sale, or to use or employ any stop-
loss order in connection with the purchase or sale, of any secu-
rity other than a government security, in contravention of such
rules and regulations as the Commission may prescribe as nec-
essary or appropriate in the public interest or for the protec-
tion of investors.

(2)26 Paragraph (1) of this subsection shall not apply to secu-
rity futures products.

25Two subsection (j)s’ so in law. See amendments made by sections 763(g) and 929X(b) of Pub-
lic Law 111-203.
26 Margin so in law.
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(b) To use or employ, in connection with the purchase or
sale of any security registered on a national securities ex-
change or any security not so registered, or any securities-
based swap agreement any manipulative or deceptive device or
contrivance in contravention of such rules and regulations as
the Commission may prescribe as necessary or appropriate in
the public interest or for the protection of investors.

(c)(1)27 To effect, accept, or facilitate a transaction involv-
ing the loan or borrowing of securities in contravention of such
rules and regulations as the Commission may prescribe as nec-
essary or appropriate in the public interest or for the protec-
tion of investors.

(2) Nothing in paragraph (1) may be construed to limit the

authority of the appropriate Federal banking agency (as de-
fined in section 3(q) of the Federal Deposit Insurance Act (12
U.S.C. 1813(q))), the National Credit Union Administration, or
any other Federal department or agency having a responsi-
bility under Federal law to prescribe rules or regulations re-
stricting transactions involving the loan or borrowing of securi-
ties in order to protect the safety and soundness of a financial
institution or to protect the financial system from systemic
risk.
Rules promulgated under subsection (b) that prohibit fraud,
manipulation, or insider trading (but not rules imposing or
specifying reporting or recordkeeping requirements, proce-
dures, or standards as prophylactic measures against fraud,
manipulation, or insider trading), and judicial precedents de-
cided under subsection (b) and rules promulgated thereunder
that prohibit fraud, manipulation, or insider trading, shall
apply to security-based swap agreements to the same extent as
they apply to securities. Judicial precedents decided under sec-
tion 17(a) of the Securities Act of 1933 and sections 9, 15, 16,
20, and 21A of this title, and judicial precedents decided under
applicable rules promulgated under such sections, shall apply
to security-based swap agreements to the same extent as they
apply to securities.

SEC. 10A. [78j-1]1 AUDIT REQUIREMENTS.

(a) IN GENERAL.—Each audit required pursuant to this title of
the financial statements of an issuer by a registered public ac-
counting firm shall include, in accordance with generally accepted
auditing standards, as may be modified or supplemented from time
to time by the Commission—

(1) procedures designed to provide reasonable assurance of
detecting illegal acts that would have a direct and material ef-
fect on the determination of financial statement amounts;

(2) procedures designed to identify related party trans-
actions that are material to the financial statements or other-
wise require disclosure therein; and

27Placement of paragraph (c) (as added by section 984(a) of Public Law 111-203) reflects the
probable intent of Congress. Such amendment inserts this new provision at the end of section
10.
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(3) an evaluation of whether there is substantial doubt
about the ability of the issuer to continue as a going concern
during the ensuing fiscal year.

(b) REQUIRED RESPONSE T0O AUDIT DISCOVERIES.—

(1) INVESTIGATION AND REPORT TO MANAGEMENT.—If, in
the course of conducting an audit pursuant to this title to
which subsection (a) applies, the registered public accounting
firm detects or otherwise becomes aware of information indi-
cating that an illegal act (whether or not perceived to have a
material effect on the financial statements of the issuer) has
or may have occurred, the firm shall, in accordance with gen-
erally accepted auditing standards, as may be modified or sup-
plemented from time to time by the Commission—

(A)(i) determine whether it is likely that an illegal act
has occurred; and

(i1) if so, determine and consider the possible effect of
the illegal act on the financial statements of the issuer, in-
cluding any contingent monetary effects, such as fines,
penalties, and damages; and

(B) as soon as practicable, inform the appropriate level
of the management of the issuer and assure that the audit
committee of the issuer, or the board of directors of the
issuer in the absence of such a committee, is adequately
informed with respect to illegal acts that have been de-
tected or have otherwise come to the attention of such firm
in the course of the audit, unless the illegal act is clearly
inconsequential.

(2) RESPONSE TO FAILURE TO TAKE REMEDIAL ACTION.—If,
after determining that the audit committee of the board of di-
rectors of the issuer, or the board of directors of the issuer in
the absence of an audit committee, is adequately informed with
respect to illegal acts that have been detected or have other-
wise come to the attention of the firm in the course of the
audit of such accountant, the registered public accounting firm
concludes that—

(A) the illegal act has a material effect on the financial
statements of the issuer;

(B) the senior management has not taken, and the
board of directors has not caused senior management to
take, timely and appropriate remedial actions with respect
to the illegal act; and

(C) the failure to take remedial action is reasonably
expected to warrant departure from a standard report of
the auditor, when made, or warrant resignation from the
audit engagement;

the registered public accounting firm shall, as soon as prac-
ticable, directly report its conclusions to the board of directors.

(3) NOTICE TO COMMISSION; RESPONSE TO FAILURE TO NO-
TIFY.—An issuer whose board of directors receives a report
under paragraph (2) shall inform the Commission by notice not
later than 1 business day after the receipt of such report and
shall furnish the registered public accounting firm making
such report with a copy of the notice furnished to the Commis-
sion. If the registered public accounting firm fails to receive a
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copy of the notice before the expiration of the required 1-busi-

ness-day period, the registered public accounting firm shall—
(A) resign from the engagement; or

(B) furnish to the Commission a copy of its report (or

the documentation of any oral report given) not later than

1 business day following such failure to receive notice.

(4) REPORT AFTER RESIGNATION.—If a registered public ac-
counting firm resigns from an engagement under paragraph
(3)(A), the firm shall, not later than 1 business day following
the failure by the issuer to notify the Commission under para-
graph (3), furnish to the Commission a copy of the report of the
firm (or the documentation of any oral report given).

(c) AUDITOR LIABILITY LIMITATION.—No registered public ac-
counting firm shall be liable in a private action for any finding,
conclusion, or statement expressed in a report made pursuant to
paragraph (3) or (4) of subsection (b), including any rule promul-
gated pursuant thereto.

(d) CiviL PENALTIES IN CEASE-AND-DESIST PROCEEDINGS.—If
the Commission finds, after notice and opportunity for hearing in
a proceeding instituted pursuant to section 21C, that a registered
public accounting firm has willfully violated paragraph (3) or (4) of
subsection (b), the Commission may, in addition to entering an
order under section 21C, impose a civil penalty against the reg-
istered public accounting firm and any other person that the Com-
mission finds was a cause of such violation. The determination to
impose a civil penalty and the amount of the penalty shall be gov-
erned by the standards set forth in section 21B.

(e) PRESERVATION OF EXISTING AUTHORITY.—Except as pro-
vided in subsection (d), nothing in this section shall be held to limit
or otherwise affect the authority of the Commission under this
title.

(f) DEFINITIONS.—ASs used in this section, the term “illegal act”
means an act or omission that violates any law, or any rule or reg-
ulation having the force of law. As used in this section, the term
“issuer” means an issuer (as defined in section 3), the securities of
which are registered under section 12, or that is required to file re-
ports pursuant to section 15(d), or that files or has filed a registra-
tion statement that has not yet become effective under the Securi-
ties Act of 1933 (15 U.S.C. 77a et seq.), and that it has not with-
drawn.

(g) PROHIBITED ACTIVITIES.—Except as provided in subsection
(h), it shall be unlawful for a registered public accounting firm (and
any associated person of that firm, to the extent determined appro-
priate by the Commission) that performs for any issuer any audit
required by this title or the rules of the Commission under this
title or, beginning 180 days after the date of commencement of the
operations of the Public Company Accounting Oversight Board es-
tablished under section 101 of the Sarbanes-Oxley Act of 2002 (in
this section referred to as the “Board”), the rules of the Board, to
provide to that issuer, contemporaneously with the audit, any non-
audit service, including—

(1) bookkeeping or other services related to the accounting
records or financial statements of the audit client;
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(2) financial information systems design and implementa-
tion;

(3) appraisal or valuation services, fairness opinions, or
contribution-in-kind reports;

(4) actuarial services;

(5) internal audit outsourcing services;

(6) management functions or human resources;

(7) broker or dealer, investment adviser, or investment
banking services;

(8) legal services and expert services unrelated to the
audit; and

(9) any other service that the Board determines, by regula-
tion, is impermissible.

(h) PREAPPROVAL REQUIRED FOR NON-AUDIT SERVICES.—A reg-
istered public accounting firm may engage in any non-audit service,
including tax services, that is not described in any of paragraphs
(1) through (9) of subsection (g) for an audit client, only if the activ-
ity is approved in advance by the audit committee of the issuer, in
accordance with subsection (1).

(i) PREAPPROVAL REQUIREMENTS.—

(1) IN GENERAL.—

(A) AUDIT COMMITTEE ACTION.—All auditing services
(which may entail providing comfort letters in connection
with securities underwritings or statutory audits required
for insurance companies for purposes of State law) and
non-audit services, other than as provided in subpara-
graph (B), provided to an issuer by the auditor of the
issuer shall be preapproved by the audit committee of the
issuer.

(B) DE MINIMIS EXCEPTION.—The preapproval require-
ment under subparagraph (A) is waived with respect to the
provision of non-audit services for an issuer, if—

(i) the aggregate amount of all such non-audit
services provided to the issuer constitutes not more
than 5 percent of the total amount of revenues paid by
the issuer to its auditor during the fiscal year in which
the non-audit services are provided;

(i1) such services were not recognized by the issuer
at the time of the engagement to be non-audit serv-
ices; and

(iii) such services are promptly brought to the at-
tention of the audit committee of the issuer and ap-
proved prior to the completion of the audit by the
audit committee or by 1 or more members of the audit
committee who are members of the board of directors
to whom authority to grant such approvals has been
delegated by the audit committee.

(2) DISCLOSURE TO INVESTORS.—Approval by an audit com-
mittee of an issuer under this subsection of a non-audit service
to be performed by the auditor of the issuer shall be disclosed
to investors in periodic reports required by section 13(a).

(3) DELEGATION AUTHORITY.—The audit committee of an
issuer may delegate to 1 or more designated members of the
audit committee who are independent directors of the board of
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directors, the authority to grant preapprovals required by this

subsection. The decisions of any member to whom authority is

delegated under this paragraph to preapprove an activity
under this subsection shall be presented to the full audit com-
mittee at each of its scheduled meetings.

(4) APPROVAL OF AUDIT SERVICES FOR OTHER PURPOSES.—

In carrying out its duties under subsection (m)(2), if the audit

committee of an issuer approves an audit service within the

scope of the engagement of the auditor, such audit service shall
be deemed to have been preapproved for purposes of this sub-
section.

(j) AuDnIT PARTNER ROTATION.—It shall be unlawful for a reg-
istered public accounting firm to provide audit services to an issuer
if the lead (or coordinating) audit partner (having primary respon-
sibility for the audit), or the audit partner responsible for reviewing
the audit, has performed audit services for that issuer in each of
the 5 previous fiscal years of that issuer.

(k) REPORTS TO AUDIT COMMITTEES.—Each registered public
accounting firm that performs for any issuer any audit required by
this title shall timely report to the audit committee of the issuer—

(1) all critical accounting policies and practices to be used;

(2) all alternative treatments of financial information with-
in generally accepted accounting principles that have been dis-
cussed with management officials of the issuer, ramifications of
the use of such alternative disclosures and treatments, and the
treatment preferred by the registered public accounting firm;
and

(3) other material written communications between the
registered public accounting firm and the management of the
issuer, such as any management letter or schedule of
unadjusted differences.

(1) CoNFLICTS OF INTEREST.—It shall be unlawful for a reg-
istered public accounting firm to perform for an issuer any audit
service required by this title, if a chief executive officer, controller,
chief financial officer, chief accounting officer, or any person serv-
ing in an equivalent position for the issuer, was employed by that
registered independent public accounting firm and participated in
any capacity in the audit of that issuer during the 1-year period
preceding the date of the initiation of the audit.

(m) STANDARDS RELATING TO AUDIT COMMITTEES.—

(1) COMMISSION RULES.—

(A) IN GENERAL.—Effective not later than 270 days
after the date of enactment of this subsection, the Commis-
sion shall, by rule, direct the national securities exchanges
and national securities associations to prohibit the listing
of any security of an issuer that is not in compliance with
the requirements of any portion of paragraphs (2) through

(6).
(B) OPPORTUNITY TO CURE DEFECTS.—The rules of the
Commission under subparagraph (A) shall provide for ap-
propriate procedures for an issuer to have an opportunity
to cure any defects that would be the basis for a prohibi-
tion under subparagraph (A), before the imposition of such
prohibition.
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(2) RESPONSIBILITIES RELATING TO REGISTERED PUBLIC AC-
COUNTING FIRMS.—The audit committee of each issuer, in its
capacity as a committee of the board of directors, shall be di-
rectly responsible for the appointment, compensation, and
oversight of the work of any registered public accounting firm
employed by that issuer (including resolution of disagreements
between management and the auditor regarding financial re-
porting) for the purpose of preparing or issuing an audit report
or related work, and each such registered public accounting
firm shall report directly to the audit committee.

(3) INDEPENDENCE.—

(A) IN GENERAL.—Each member of the audit com-
mittee of the issuer shall be a member of the board of di-
rectors of the issuer, and shall otherwise be independent.

(B) CRITERIA.—In order to be considered to be inde-
pendent for purposes of this paragraph, a member of an
audit committee of an issuer may not, other than in his or
her capacity as a member of the audit committee, the
board of directors, or any other board committee—

(i) accept any consulting, advisory, or other com-
pensatory fee from the issuer; or

(i1) be an affiliated person of the issuer or any
subsidiary thereof.

(C) EXEMPTION AUTHORITY.—The Commission may ex-
empt from the requirements of subparagraph (B) a par-
ticular relationship with respect to audit committee mem-
bers, as the Commission determines appropriate in light of
the circumstances.

(4) CompLAINTS.—Each audit committee shall establish
procedures for—

(A) the receipt, retention, and treatment of complaints
received by the issuer regarding accounting, internal ac-
counting controls, or auditing matters; and

(B) the confidential, anonymous submission by em-
ployees of the issuer of concerns regarding questionable ac-
counting or auditing matters.

(5) AUTHORITY TO ENGAGE ADVISERS.—Each audit com-
mittee shall have the authority to engage independent counsel
gnd other advisers, as it determines necessary to carry out its

uties.

(6) FUNDING.—Each issuer shall provide for appropriate
funding, as determined by the audit committee, in its capacity
as a committee of the board of directors, for payment of com-
pensation—

(A) to the registered public accounting firm employed
by the issuer for the purpose of rendering or issuing an
audit report; and

(B) to any advisers employed by the audit committee
under paragraph (5).

SEC. 10B. [78J-2] POSITION LIMITS AND POSITION ACCOUNTABILITY
FOR SECURITY-BASED SWAPS AND LARGE TRADER RE-
PORTING.

(a) POSITION LIMITS.—As a means reasonably designed to pre-

vent fraud and manipulation, the Commission shall, by rule or reg-
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ulation, as necessary or appropriate in the public interest or for the
protection of investors, establish limits (including related hedge ex-
emption provisions) on the size of positions in any security-based
swap that may be held by any person. In establishing such limits,
the Commission may require any person to aggregate positions in—

(1) any security-based swap and any security or loan or
group of securities or loans on which such security-based swap
is based, which such security-based swap references, or to
which such security-based swap is related as described in para-
graph (68) of section 3(a), and any other instrument relating
to such security or loan or group or index of securities or loans;
or

(2) any security-based swap and—

(A) any security or group or index of securities, the
price, yield, value, or volatility of which, or of which any
interest therein, is the basis for a material term of such
security-based swap as described in paragraph (68) of sec-
tion 3(a); and

(B) any other instrument relating to the same security
or group or index of securities described under subpara-
graph (A).

(b) EXEMPTIONS.—The Commission, by rule, regulation, or
order, may conditionally or unconditionally exempt any person or
class of persons, any security-based swap or class of security-based
swaps, or any transaction or class of transactions from any require-
ment the Commission may establish under this section with re-
spect to position limits.

(¢c) SRO RULES.—

(1) IN GENERAL.—As a means reasonably designed to pre-
vent fraud or manipulation, the Commission, by rule, regula-
tion, or order, as necessary or appropriate in the public inter-
est, for the protection of investors, or otherwise in furtherance
of the purposes of this title, may direct a self-regulatory orga-
nization—

(A) to adopt rules regarding the size of positions in
any security-based swap that may be held by—

(i) any member of such self-regulatory organiza-
tion; or

(i1) any person for whom a member of such self-
regulatory organization effects transactions in such se-
curity-based swap; and

(B) to adopt rules reasonably designed to ensure com-
pliance with requirements prescribed by the Commission
under this subsection.

(2) REQUIREMENT TO AGGREGATE POSITIONS.—In estab-
lishing the limits under paragraph (1), the self-regulatory orga-
nization may require such member or person to aggregate posi-
tions in—

(A) any security-based swap and any security or loan
or group or narrow-based security index of securities or
loans on which such security-based swap is based, which
such security-based swap references, or to which such se-
curity-based swap is related as described in section
3(a)(68), and any other instrument relating to such secu-
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rity or loan or group or narrow-based security index of se-
curities or loans; or

(B)(i) any security-based swap; and

(i) any security-based swap and any other instrument
relating to the same security or group or narrow-based se-
curity index of securities.

(d) LARGE TRADER REPORTING.—The Commission, by rule or
regulation, may require any person that effects transactions for
such person’s own account or the account of others in any securi-
ties-based swap or uncleared security-based swap and any security
or loan or group or narrow-based security index of securities or
loans as set forth in paragraphs (1) and (2) of subsection (a) under
this section to report such information as the Commission may pre-
scribe regarding any position or positions in any security-based
swap or uncleared security-based swap and any security or loan or
group or narrow-based security index of securities or loans and any
other instrument relating to such security or loan or group or nar-
row-based security index of securities or loans as set forth in para-
graphs (1) and (2) of subsection (a) under this section.

SEC. 10C. [78j-3] COMPENSATION COMMITTEES.
(a) INDEPENDENCE OF COMPENSATION COMMITTEES.—

(1) LisTING STANDARDS.—The Commission shall, by rule,
direct the national securities exchanges and national securities
associations to prohibit the listing of any equity security of an
issuer, other than an issuer that is a controlled company, lim-
ited partnership, company in bankruptcy proceedings, open-
ended management investment company that is registered
under the Investment Company Act of 1940, or a foreign pri-
vate issuer that provides annual disclosures to shareholders of
the reasons that the foreign private issuer does not have an
independent compensation committee, that does not comply
with the requirements of this subsection.

(2) INDEPENDENCE OF COMPENSATION COMMITTEES.—The
rules of the Commission under paragraph (1) shall require that
each member of the compensation committee of the board of di-
rectors of an issuer be—

1 (A) a member of the board of directors of the issuer;
an

(B) independent.

(3) INDEPENDENCE.—The rules of the Commission under
paragraph (1) shall require that, in determining the definition
of the term “independence” for purposes of paragraph (2), the
national securities exchanges and the national securities asso-
ciations shall consider relevant factors, including—

(A) the source of compensation of a member of the
board of directors of an issuer, including any consulting,
advisory, or other compensatory fee paid by the issuer to
such member of the board of directors; and

(B) whether a member of the board of directors of an
issuer is affiliated with the issuer, a subsidiary of the
issuer, or an affiliate of a subsidiary of the issuer.

(4) EXEMPTION AUTHORITY.—The rules of the Commission
under paragraph (1) shall permit a national securities ex-
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change or a national securities association to exempt a par-
ticular relationship from the requirements of paragraph (2),
with respect to the members of a compensation committee, as
the national securities exchange or national securities associa-
tion determines is appropriate, taking into consideration the
size of an issuer and any other relevant factors.

(b) INDEPENDENCE OF COMPENSATION CONSULTANTS AND

OTHER COMPENSATION COMMITTEE ADVISERS.—

(1) IN GENERAL.—The compensation committee of an issuer
may only select a compensation consultant, legal counsel, or
other adviser to the compensation committee after taking into
consideration the factors identified by the Commission under
paragraph (2).

(2) RULES.—The Commission shall identify factors that af-
fect the independence of a compensation consultant, legal coun-
sel, or other adviser to a compensation committee of an issuer.
Such factors shall be competitively neutral among categories of
consultants, legal counsel, or other advisers and preserve the
ability of compensation committees to retain the services of
members of any such category, and shall include—

(A) the provision of other services to the issuer by the
person that employs the compensation consultant, legal
counsel, or other adviser;

(B) the amount of fees received from the issuer by the
person that employs the compensation consultant, legal
counsel, or other adviser, as a percentage of the total rev-
enue of the person that employs the compensation consult-
ant, legal counsel, or other adviser;

(C) the policies and procedures of the person that em-
ploys the compensation consultant, legal counsel, or other
adviser that are designed to prevent conflicts of interest;

(D) any business or personal relationship of the com-
pensation consultant, legal counsel, or other adviser with
a member of the compensation committee; and

(E) any stock of the issuer owned by the compensation
consultant, legal counsel, or other adviser.

(¢) COMPENSATION COMMITTEE AUTHORITY RELATING TO COM-
PENSATION CONSULTANTS.—

(1) AUTHORITY TO RETAIN COMPENSATION CONSULTANT.—

(A) IN GENERAL.—The compensation committee of an
issuer, in its capacity as a committee of the board of direc-
tors, may, in its sole discretion, retain or obtain the advice
of a compensation consultant.

(B) DIRECT RESPONSIBILITY OF COMPENSATION COM-
MITTEE.—The compensation committee of an issuer shall
be directly responsible for the appointment, compensation,
and oversight of the work of a compensation consultant.

(C) RULE OF CONSTRUCTION.—This paragraph may not
be construed—

(i) to require the compensation committee to im-
plement or act consistently with the advice or rec-
ommendations of the compensation consultant; or

(i1) to affect the ability or obligation of a com-
pensation committee to exercise its own judgment in
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fulfillment of the duties of the compensation com-

mittee.

(2) DISCLOSURE.—In any proxy or consent solicitation ma-
terial for an annual meeting of the shareholders (or a special
meeting in lieu of the annual meeting) occurring on or after
the date that is 1 year after the date of enactment of this sec-
tion, each issuer shall disclose in the proxy or consent mate-
rial, in accordance with regulations of the Commission, wheth-
er—

(A) the compensation committee of the issuer retained
or obtained the advice of a compensation consultant; and

(B) the work of the compensation consultant has
raised any conflict of interest and, if so, the nature of the
conflict and how the conflict is being addressed.

(d) AUTHORITY TO ENGAGE INDEPENDENT LEGAL COUNSEL AND
OTHER ADVISERS.—

(1) IN GENERAL.—The compensation committee of an
issuer, in its capacity as a committee of the board of directors,
may, in its sole discretion, retain and obtain the advice of inde-
pendent legal counsel and other advisers.

(2) DIRECT RESPONSIBILITY OF COMPENSATION COM-
MITTEE.—The compensation committee of an issuer shall be di-
rectly responsible for the appointment, compensation, and
oversight of the work of independent legal counsel and other
advisers.

(3) RULE OF CONSTRUCTION.—This subsection may not be
construed—

(A) to require a compensation committee to implement
or act consistently with the advice or recommendations of
independent legal counsel or other advisers under this sub-
section; or

(B) to affect the ability or obligation of a compensation
committee to exercise its own judgment in fulfillment of
the duties of the compensation committee.

(e) COMPENSATION OF COMPENSATION CONSULTANTS, INDE-
PENDENT LEGAL COUNSEL, AND OTHER ADVISERS.—Each issuer
shall provide for appropriate funding, as determined by the com-
pensation committee in its capacity as a committee of the board of
directors, for payment of reasonable compensation—

(1) to a compensation consultant; and

(2) to independent legal counsel or any other adviser to the
compensation committee.

(f) ComMISSION RULES.—

(1) IN GENERAL.—Not later than 360 days after the date of
enactment of this section, the Commission shall, by rule, direct
the national securities exchanges and national securities asso-
ciations to prohibit the listing of any security of an issuer that
is not in compliance with the requirements of this section.

(2) OPPORTUNITY TO CURE DEFECTS.—The rules of the Com-
mission under paragraph (1) shall provide for appropriate pro-
cedures for an issuer to have a reasonable opportunity to cure
any defects that would be the basis for the prohibition under
paragraph (1), before the imposition of such prohibition.

(3) EXEMPTION AUTHORITY.—
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(A) IN GENERAL.—The rules of the Commission under
paragraph (1) shall permit a national securities exchange
or a national securities association to exempt a category of
issuers from the requirements under this section, as the
national securities exchange or the national securities as-
sociation determines is appropriate.

(B) CONSIDERATIONS.—In determining appropriate ex-
emptions under subparagraph (A), the national securities
exchange or the national securities association shall take
into account the potential impact of the requirements of
this section on smaller reporting issuers.

(g) CONTROLLED COMPANY EXEMPTION.—

(1) IN GENERAL.—This section shall not apply to any con-
trolled company.

(2) DEFINITION.—For purposes of this section, the term
“controlled company” means an issuer—

(A) that is listed on a national securities exchange or
by a national securities association; and

(B) that holds an election for the board of directors of
the issuer in which more than 50 percent of the voting
power is held by an individual, a group, or another issuer.

SEC. 10D. [78j-4] RECOVERY OF ERRONEOUSLY AWARDED COMPENSA-
TION POLICY.

(a) LISTING STANDARDS.—The Commission shall, by rule, direct
the national securities exchanges and national securities associa-
tions to prohibit the listing of any security of an issuer that does
not comply with the requirements of this section.

(b) RECOVERY OF FUNDS.—The rules of the Commission under
subsection (a) shall require each issuer to develop and implement
a policy providing—

(1) for disclosure of the policy of the issuer on incentive-
based compensation that is based on financial information re-
quired to be reported under the securities laws; and

(2) that, in the event that the issuer is required to prepare
an accounting restatement due to the material noncompliance
of the issuer with any financial reporting requirement under
the securities laws, the issuer will recover from any current or
former executive officer of the issuer who received incentive-
based compensation (including stock options awarded as com-
pensation) during the 3-year period preceding the date on
which the issuer is required to prepare an accounting restate-
ment, based on the erroneous data, in excess of what would
have been paid to the executive officer under the accounting
restatement.

TRADING BY MEMBERS OF EXCHANGES, BROKERS, AND DEALERS

Sec. 11. [78k] (a)(1) It shall be unlawful for any member of
a national securities exchange to effect any transaction on such ex-
change for its own account, the account of an associated person, or
an account with respect to which it or an associated person thereof
exercises investment discretion: Provided, however, That this para-
graph shall not make unlawful—
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(A) any transaction by a dealer acting in the capacity of
market maker;

(B) any transaction for the account of an odd-lot dealer in
a security in which he is so registered;

(C) any stabilizing transaction effected in compliance with
rules under section 10(b) of this title to facilitate a distribution
of a security in which the member effecting such transaction
is participating;

(D) any bona fide arbitrage transaction, any bona fide
hedge transaction involving a long or short position in an eq-
uity security and a long or short position in a security entitling
the holder to acquire or sell such equity security, or any risk
arbitrage transaction in connection with a merger, acquisition,
tender offer, or similar transaction involving a recapitalization;

(E) any transaction for the account of a natural person, the
estate of a natural person, or a trust created by a natural per-
son for himself or another natural person;

(F) any transaction to offset a transaction made in error;

(G) any other transaction for a member’s own account pro-
vided that (i) such member is primarily engaged in the busi-
ness of underwriting and distributing securities issued by other
persons, selling securities to customers, and acting as broker,
or any one or more of such activities, and whose gross income
normally is derived principally from such business and related
activities and (ii) such transaction is effected in compliance
with rules of the Commission which, as a minimum, assure
that the transaction is not inconsistent with the maintenance
of fair and orderly markets and yields priority, parity, and
precedence in execution to orders for the account of persons
who are not members or associated with members of the ex-
change;

(H) any transaction for an account with respect to which
such member or an associated person thereof exercises invest-
ment discretion if such member—

(i) has obtained, from the person or persons authorized
to transact business for the account, express authorization
for such member or associated person to effect such trans-
actions prior to engaging in the practice of effecting such
transactions;

(ii) furnishes the person or persons authorized to
transact business for the account with a statement at least
annually disclosing the aggregate compensation received
bydthe exchange member in effecting such transactions;
an

(iii) complies with any rules the Commission has pre-
(scribeddwith respect to the requirements of clauses (i) and
ii); an
(I) any other transaction of a kind which the Commission,

by rule, determines is consistent with the purposes of this

paragraph, the protection of investors, and the maintenance of
fair and orderly markets.

(2) The Commission, by rule, as it deems necessary or appro-
priate in the public interest and for the protection of investors, to
maintain fair and orderly markets, or to assure equal regulation of
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exchange markets and markets occurring otherwise than on an ex-
change, may regulate or prohibit:

(A) transactions on a national securities exchange not un-
lawful under paragraph (1) of this subsection effected by any
member thereof for its own account (unless such member is
acting in the capacity of market maker or odd-lot dealer), the
account of an associated person, or an account with respect to
which such member or an associated person thereof exercises
investment discretion;

(B) transactions otherwise than on a national securities ex-
change effected by use of the mails or any means or instrumen-
tality of interstate commerce by any member of a national se-
curities exchange, broker, or dealer for the account of such
member, broker, or dealer (unless such member, broker, or
dealer is acting in the capacity of a market maker) the account
of an associated person, or an account with respect to which
such member, broker, or dealer or associated person thereof ex-
ercises investment discretion; and

(C) transactions on a national securities exchange effected
by any broker or dealer not a member thereof for the account
of such broker or dealer (unless such broker or dealer is acting
in the capacity of market maker), the account of an associated
person, or an account with respect to which such broker or
dealer or associated person thereof exercises investment discre-
tion.

The provisions of paragraph (1) of this subsection insofar as
they apply to transactions on a national securities exchange ef-
fected by a member thereof who was a member on February 1,
1978 shall not become effective until February 1, 1979. Nothing in
this paragraph shall be construed to impair or limit the authority
of the Commission to regulate or prohibit such transactions prior
to February 1, 1979, pursuant to paragraph (2) of this subsection.

(b) When not in contravention of such rules and regulations as
the Commission may prescribe as necessary or appropriate in the
public interest and for the protection of investors, to maintain fair
and orderly markets, or to remove impediments to and perfect the
mechanism of a national market system, the rules of a national se-
curities exchange may permit (1) a member to be registered as an
odd-lot dealer and as such to buy and sell for his own account so
far as may be reasonably necessary to carry on such odd-lot trans-
actions, and (2) a member to be registered as a specialist. Under
the rules and regulations of the Commission a specialist may be
permitted to act as a broker and dealer or limited to acting as a
broker or dealer. It shall be unlawful for a specialist or an official
of the exchange to disclose information in regard to orders placed
with such specialist which is not available to all members of the
exchange, to any person other than an official of the exchange, a
representative of the Commission, or a specialist who may be act-
ing for such specialist: Provided, however, That the Commission, by
rule, may require disclosure to all members of the exchange of all
orders placed with specialists, under such rules and regulations as
the Commission may prescribe as necessary or appropriate in the
public interest or for the protection of investors. It shall also be un-
lawful for a specialist permitted to act as a broker and dealer to
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effect on the exchange as broker any transaction except upon a
market or limited price order.

(c) If because of the limited volume of transactions effected on
an exchange, it is in the opinion of the Commission impracticable
and not necessary or appropriate in the public interest or for the
protection of investors to apply any of the foregoing provisions of
this section or the rules and regulations thereunder, the Commis-
sion shall have power, upon application of the exchange and on a
showing that the rules of such exchange are otherwise adequate for
the protection of investors, to exempt such exchange and its mem-
bers from any such provision or rules and regulations.

(d) It shall be unlawful for a member of a national securities
exchange who is both a dealer and a broker, or for any person who
both as a broker and a dealer transacts a business in securities
through the medium of a member or otherwise, to effect through
the use of any facility of a national securities exchange or of the
mails or of any means or instrumentality of interstate commerce,
or otherwise in the case of a member, (1) any transaction in con-
nection with which, directly or indirectly, he extends or maintains
or arranges for the extension or maintenance of credit to or for a
customer on any security (other than an exempted security) which
was a part of a new issue in the distribution of which he partici-
pated as a member of a selling syndicate or group within thirty
days prior to such transaction: Provided, That credit shall not be
deemed extended by reason of a bona fide delayed delivery of (i)
any such security against full payment of the entire purchase price
thereof upon such delivery within thirty-five days after such pur-
chase or (ii) any mortgage related security or any small business
related security against full payment of the entire purchase price
thereof upon such delivery within one hundred and eighty days
after such purchase, or within such shorter period as the Commis-
sion may prescribe by rule or regulation, or (2) any transaction
with respect to any security (other than an exempted security) un-
less, if the transaction is with a customer, he discloses to such cus-
tomer in writing at or before the completion of the transaction
whether he is acting as a dealer for his own account, as a broker
for such customer, or as a broker for some other person.

NATIONAL MARKET SYSTEM FOR SECURITIES; SECURITIES
INFORMATION PROCESSORS

SEC. 11A. [78k-1] (a)(1) The Congress finds that—

(A) The securities markets are an important national asset
which must be preserved and strengthened.

(B) New data processing and communications techniques
create the opportunity for more efficient and effective market
operations.

(C) It is in the public interest and appropriate for the pro-
tection of investors and the maintenance of fair and orderly
markets to assure—

(i) economically efficient execution of securities trans-
actions;
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(i1) fair competition among brokers and dealers, among
exchange markets, and between exchange markets and
markets other than exchange markets;

(iii) the availability to brokers, dealers, and investors
of information with respect to quotations for and trans-
actions in securities;

(iv) the practicability of brokers executing investors’
orders in the best market; and

(v) an opportunity, consistent with the provisions of
clauses (i) and (iv) of this subparagraph, for investors’ or-
ders to be executed without the participation of a dealer.
(D) The linking of all markets for qualified securities

through communication and data processing facilities will fos-
ter efficiency, enhance competition, increase the information
available to brokers, dealers, and investors, facilitate the off-
setting of investors’ orders, and contribute to best execution of
such orders.

(2) The Commission is directed, therefore, having due regard
for the public interest, the protection of investors, and the mainte-
nance of fair and orderly markets, to use its authority under this
title to facilitate the establishment of a national market system for
securities (which may include subsystems for particular types of se-
curities with unique trading characteristics) in accordance with the
findings and to carry out the objectives set forth in paragraph (1)
of this subsection. The Commission, by rule, shall designate the se-
curities or classes of securities qualified for trading in the national
market system from among securities other than exempted securi-
ties. (Securities or classes of securities so designated hereinafter in
this section referred to as “qualified securities”.)

(3) The Commission is authorized in furtherance of the direc-
tive in paragraph (2) of this subsection—

(A) to create one or more advisory committees pursuant to
chapter 10 of title 5, United States Code (which shall be in ad-
dition to the National Market Advisory Board established pur-
suant to subsection (d) of this section), and to employ one or
more outside experts;

(B) by rule or order, to authorize or require self-regulatory
organizations to act jointly with respect to matters as to which
they share authority under this title in planning, developing,
operating, or regulating a national market system (or a sub-
system thereof) or one or more facilities thereof; and

(C) to conduct studies and make recommendations to the
Congress from time to time as to the possible need for modi-
fications of the scheme of self-regulation provided for in this
title so as to adapt it to a national market system.

(b)(1) Except as otherwise provided in this section, it shall be
unlawful for any securities information processor unless registered
in accordance with this subsection, directly or indirectly, to make
use of the mails or any means or instrumentality of interstate com-
merce to perform the functions of a securities information proc-
essor. The Commission, by rule or order, upon its own motion or
upon application, may conditionally or unconditionally exempt any
securities information processor or class of securities information
processors or security or class of securities from any provision of
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this section or the rules or regulations thereunder, if the Commis-
sion finds that such exemption is consistent with the public inter-
est, the protection of investors, and the purposes of this section, in-
cluding the maintenance of fair and orderly markets in securities
and the removal of impediments to and perfection of the mecha-
nism of a national market system: Provided, however, That a secu-
rities information processor not acting as the exclusive processor of
any information with respect to quotations for or transactions in
securities is exempt from the requirement to register in accordance
with this subsection unless the Commission, by rule or order, finds
that the registration of such securities information processor is nec-
essary or appropriate in the public interest, for the protection of in-
vestors, or for the achievement of the purposes of this section.

(2) A securities information processor may be registered by fil-
ing with the Commission an application for registration in such
form as the Commission, by rule, may prescribe containing the ad-
dress of its principal office, or offices, the names of the securities
and markets for which it is then acting and for which it proposes
to act as a securities information processor, and such other infor-
mation and documents as the Commission, by rule, may prescribe
with regard to performance capability, standards and procedures
for the collection, processing, distribution, and publication of infor-
mation with respect to quotations for and transactions in securi-
ties, personnel qualifications, financial condition, and such other
matters as the Commission determines to be germane to the provi-
sions of this title and the rules and regulations thereunder, or nec-
essary or appropriate in furtherance of the purposes of this section.

(3) The Commission shall, upon the filing of an application for
registration pursuant to paragraph (2) of this subsection, publish
notice of the filing and afford interested persons an opportunity to
submit written data, views, and arguments concerning such appli-
cation. Within ninety days of the date of the publication of such no-
tice (or within such longer period as to which the applicant con-
sents) the Commission shall—

(A) by order grant such registration, or

(B) institute proceedings to determine whether registration
should be denied. Such proceedings shall include notice of the
grounds for denial under consideration and opportunity for
hearing and shall be concluded within one hundred eighty days
of the date of publication of notice of the filing of the applica-
tion for registration. At the conclusion of such proceedings the

Commission, by order, shall grant or deny such registration.

The Commission may extend the time for the conclusion of

such proceedings for up to sixty days if it finds good cause for

such extension and publishes its reasons for so finding or for

such longer periods as to which the applicant consents.
The Commission shall grant the registration of a securities infor-
mation processor if the Commission finds that such securities infor-
mation processor is so organized, and has the capacity, to be able
to assure the prompt, accurate, and reliable performance of its
functions as a securities information processor, comply with the
provisions of this title and the rules and regulations thereunder,
carry out its functions in a manner consistent with the purposes
of this section, and, insofar as it is acting as an exclusive processor,
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operate fairly and efficiently. The Commission shall deny the reg-
istration of a securities information processor if the Commission
does not make any such finding.

(4) A registered securities information processor may, upon
such terms and conditions as the Commission deems necessary or
appropriate in the public interest or for the protection of investors,
withdraw from registration by filing a written notice of withdrawal
with the Commission. If the Commission finds that any registered
securities information processor is no longer in existence or has
ceased to do business in the capacity specified in its application for
registration, the Commission, by order, shall cancel the registra-
tion.

(5)(A) If any registered securities information processor pro-
hibits or limits any person in respect of access to services offered,
directly or indirectly, by such securities information processor, the
registered securities information processor shall promptly file no-
tice thereof with the Commission. The notice shall be in such form
and contain such information as the Commission, by rule, may pre-
scribe as necessary or appropriate in the public interest or for the
protection of investors. Any prohibition or limitation on access to
services with respect to which a registered securities information
processor is required by this paragraph to file notice shall be sub-
ject to review by the Commission on its own motion, or upon appli-
cation by any person aggrieved thereby filed within thirty days
after such notice has been filed with the Commission and received
by such aggrieved person, or within such longer period as the Com-
mission may determine. Application to the Commission for review,
or the institution of review by the Commission on its own motion,
shall not operate as a stay of such prohibition or limitation, unless
the Commission otherwise orders, summarily or after notice and
opportunity for hearing on the question of a stay (which hearing
may consist solely of the submission of affidavits or presentation of
oral arguments). The Commission shall establish for appropriate
cases an expedited procedure for consideration and determination
of the question of a stay.

(B) In any proceeding to review the prohibition or limitation of
any person in respect of access to services offered by a registered
securities information processor, if the Commission finds, after no-
tice and opportunity for hearing, that such prohibition or limitation
is consistent with the provisions of this title and the rules and reg-
ulations thereunder and that such person has not been discrimi-
nated against unfairly, the Commission, by order, shall dismiss the
proceeding. If the Commission does not make any such finding or
if it finds that such prohibition or limitation imposes any burden
on competition not necessary or appropriate in furtherance of the
purposes of this title, the Commission, by order, shall set aside the
prohibition or limitation and require the registered securities infor-
mation processor to permit such person access to services offered
by the registered securities information processor.

(6) The Commission, by order, may censure or place limitations
upon the activities, functions, or operations of any registered secu-
rities information processor or suspend for a period not exceeding
twelve months or revoke the registration of any such processor, if
the Commission finds, on the record after notice and opportunity
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for hearing, that such censure, placing of limitations, suspension,
or revocation is in the public interest, necessary or appropriate for
the protection of investors or to assure the prompt, accurate, or re-
liable performance of the functions of such securities information
processor, and that such securities information processor has vio-
lated or is unable to comply with any provision of this title or the
rules or regulations thereunder.

(c)(1) No self-regulatory organization, member thereof, securi-
ties information processor, broker, or dealer shall make use of the
mails or any means or instrumentality of interstate commerce to
collect, process, distribute, publish, or prepare for distribution or
publication any information with respect to quotations for or trans-
actions in any security other than an exempted security, to assist,
participate in, or coordinate the distribution or publication of such
information, or to effect any transaction in, or to induce or attempt
to induce the purchase or sale of, any such security in contraven-
tion of such rules and regulations as the Commission shall pre-
scribe as necessary or appropriate in the public interest, for the
protection of investors, or otherwise in furtherance of the purposes
of this title to—

(A) prevent the use, distribution, or publication of fraudu-
lent, deceptive, or manipulative information with respect to
quotations for and transactions in such securities;

(B) assure the prompt, accurate, reliable, and fair collec-
tion, processing, distribution, and publication of information
with respect to quotations for and transactions in such securi-
ties and the fairness and usefulness of the form and content
of such information;

(C) assure that all securities information processors may,
for purposes of distribution and publication, obtain on fair and
reasonable terms such information with respect to quotations
for and transactions in such securities as is collected, proc-
essed, or prepared for distribution or publication by any exclu-
sive processor of such information acting in such capacity;

(D) assure that all exchange members, brokers, dealers, se-
curities information processors, and, subject to such limitations
as the Commission, by rule, may impose as necessary or appro-
priate for the protection of investors or maintenance of fair and
orderly markets, all other persons may obtain on terms which
are not unreasonably discriminatory such information with re-
spect to quotations for and transactions in such securities as
is published or distributed by any self-regulatory organization
or securities information processor;

(E) assure that all exchange members, brokers, and deal-
ers transmit and direct orders for the purchase or sale of quali-
fied securities in a manner consistent with the establishment
and operation of a national market system; and

(F) assure equal regulation of all markets for qualified se-
curities and all exchange members, brokers, and dealers effect-
ing transactions in such securities.

(2) The Commission, by rule, as it deems necessary or appro-
priate in the public interest or for the protection of investors, may
require any person who has effected the purchase or sale of any
qualified security by use of the mails or any means or instrumen-
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tality of interstate commerce to report such purchase or sale to a
registered securities information processor, national securities ex-
change, or registered securities association and require such proc-
essor, exchange, or association to make appropriate distribution
anld publication of information with respect to such purchase or
sale.

(3)(A) The Commission, by rule, is authorized to prohibit bro-
kers and dealers from effecting transactions in securities registered
pursuant to section 12(b) otherwise than on a national securities
exchange, if the Commission finds, on the record after notice and
opportunity for hearing, that—

(i) as a result of transactions in such securities effected
otherwise than on a national securities exchange the fairness
or orderliness of the markets for such securities has been af-
fected in a manner contrary to the public interest or the pro-
tection of investors;

(i) no rule of any national securities exchange unreason-
ably impairs the ability of any dealer to solicit or effect trans-
actions in such securities for his own account or unreasonably
restricts competition among dealers in such securities or be-
tween dealers acting in the capacity of market makers who are
specialists in such securities and such dealers who are not spe-
cialists in such securities, and

(iii) the maintenance or restoration of fair and orderly
markets in such securities may not be assured through other
lawful means under this title.

The Commission may conditionally or unconditionally exempt any
security or transaction or any class of securities or transactions
from any such prohibition if the Commission deems such exemption
consistent with the public interest, the protection of investors, and
the maintenance of fair and orderly markets.

(B) For the purposes of subparagraph (A) of this paragraph,
the ability of a dealer to solicit or effect transactions in securities
for his own account shall not be deemed to be unreasonably im-
paired by any rule of an exchange fairly and reasonably prescribing
the sequence in which orders brought to the exchange must be exe-
cuted or which has been adopted to effect compliance with a rule
of the Commission promulgated under this title.

(4) The Commission is directed to review any and all rules of
national securities exchanges which limit or condition the ability of
members to effect transactions in securities otherwise than on such
exchanges.

(5) No national securities exchange or registered securities as-
sociation may limit or condition the participation of any member in
any registered clearing agency.

(6) TICK SIZE.—

(A) STUDY AND REPORT.—The Commission shall con-
duct a study examining the transition to trading and
quoting securities in one penny increments, also known as
decimalization. The study shall examine the impact that
decimalization has had on the number of initial public of-
ferings since its implementation relative to the period be-
fore its implementation. The study shall also examine the
impact that this change has had on liquidity for small and
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middle capitalization company securities and whether
there is sufficient economic incentive to support trading
operations in these securities in penny increments. Not
later than 90 days after the date of enactment of this para-
graph, the Commission shall submit to Congress a report
on the findings of the study.

(B) DESIGNATION.—If the Commission determines that
the securities of emerging growth companies should be
quoted and traded using a minimum increment of greater
than $0.01, the Commission may, by rule not later than
180 days after the date of enactment of this paragraph,
designate a minimum increment for the securities of
emerging growth companies that is greater than $0.01 but
less than $0.10 for use in all quoting and trading of securi-
ties in any exchange or other execution venue.

(d)(1) Not later than one hundred eighty days after the date of
enactment of the Securities Acts Amendments of 1975, the Com-
mission shall establish a National Market Advisory Board (herein-
after in this section referred to as the “Advisory Board”) to be com-
posed of fifteen members, not all of whom shall be from the same
geographical area of the United States, appointed by the Commis-
sion for a term specified by the Commission of not less than two
years or more than five years. The Advisory Board shall consist of
persons associated with brokers and dealers (who shall be a major-
ity) and persons not so associated who are representative of the
public and, to the extent feasible, have knowledge of the securities
markets of the United States.

(2) It shall be the responsibility of the Advisory Board to for-
mulate and furnish to the Commission its views on significant reg-
ulatory proposals made by the Commission or any self-regulatory
organization concerning the establishment, operation, and regula-
tion of the markets for securities in the United States.

(3)(A) The Advisory Board shall study and make recommenda-
tions to the Commission as to the steps it finds appropriate to fa-
cilitate the establishment of a national market system. In so doing,
the Advisory Board shall assume the responsibilities of any advi-
sory committee appointed to advise the Commission with respect to
the national market system which is in existence at the time of the
establishment of the Advisory Board.

(B) The Advisory Board shall study the possible need for modi-
fications of the scheme of self-regulation provided for in this title
so as to adapt it to a national market system, including the need
for the establishment of a new self-regulatory organization (herein-
after in this section referred to as a “National Market Regulatory
Board” or “Regulatory Board”) to administer the national market
system. In the event the Advisory Board determines a National
Market Regulatory Board should be established, it shall make rec-
ommendations as to:

(i) the point in time at which a Regulatory Board should
be established,;
(i1) the composition of a Regulatory Board,;
(ii1) the scope of the authority of a Regulatory Board;
(iv) the relationship of a Regulatory Board to the Commis-
sion and to existing self-regulatory organizations; and
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(v) the manner in which a Regulatory Board should be
funded.

The Advisory Board shall report to the Congress, on or before De-
cember 31, 1976, the results of such study and its recommenda-
tions, including such recommendations for legislation as it deems
appropriate.

(C) In carrying out its responsibilities under this paragraph,
the Advisory Board shall consult with self-regulatory organizations,
brokers, dealers, securities information processors, issuers, inves-
tors, representatives of Government agencies, and other persons in-
terested or likely to participate in the establishment, operation, or
regulation of the national market system.

(e) NATIONAL MARKETS SYSTEM FOR SECURITY FUTURES PROD-
UCTS.—

(1) CONSULTATION AND COOPERATION REQUIRED.—With re-
spect to security futures products, the Commission and the
Commodity Futures Trading Commission shall consult and co-
operate so that, to the maximum extent practicable, their re-
spective regulatory responsibilities may be fulfilled and the
rules and regulations applicable to security futures products
may foster a national market system for security futures prod-
ucts if the Commission and the Commodity Futures Trading
Commission jointly determine that such a system would be
consistent with the congressional findings in subsection (a)(1).
In accordance with this objective, the Commission shall, at
least 15 days prior to the issuance for public comment of any
proposed rule or regulation under this section concerning secu-
rity futures products, consult and request the views of the
Commodity Futures Trading Commission.

(2) APPLICATION OF RULES BY ORDER OF CFTC.—No rule
adopted pursuant to this section shall be applied to any person
with respect to the trading of security futures products on an
exchange that is registered under section 6(g) unless the Com-
modity Futures Trading Commission has issued an order di-
recting that such rule is applicable to such persons.

REGISTRATION REQUIREMENTS FOR SECURITIES

SEC. 12. [78]] (a) It shall be unlawful for any member, broker,
or dealer to effect any transaction in any security (other than an
exempted security) on a national securities exchange unless a reg-
istration is effective as to such security for such exchange in ac-
cordance with the provisions of this title and the rules and regula-
tions thereunder. The provisions of this subsection shall not apply
in respect of a security futures product traded on a national securi-
ties exchange.

(b) A security may be registered on a national securities ex-
change by the issuer filing an application with the exchange (and
filing with the Commission such duplicate originals thereof as the
Commission may require), which application shall contain—

(1) Such information, in such detail, as to the issuer and
any person directly or indirectly controlling or controlled by, or
under direct or indirect common control with, the issuer, and
any guarantor of the security as to principal or interest or
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both, as the Commission may by rules and regulations require,
as necessary or appropriate in the public interest or for the
protection of investors, in respect of the following: 28

(A) the organization, financial structures, and nature
of the business;

(B) the terms, position, rights, and privileges of the
different classes of securities outstanding;

(C) the terms on which their securities are to be, and
during the preceding three years have been, offered to the
public or otherwise;

(D) the directors, officers, and underwriters, and each
security holder of record holding more than 10 per centum
of any class of any equity security of the issuer (other than
an exempted security), their remuneration and their inter-
ests in the securities of, and their material contracts with,
the issuer and any person directly or indirectly controlling
or controlled by, or under direct or indirect common control
with, the issuer;

(E) remuneration to others than directors and officers
exceeding $20,000 per annum;

(F) bonus and profit-sharing arrangements;

(G) management and service contracts;

(H) options existing or to be created in respect of their
securities;

(I) material contracts, not made in the ordinary course
of business, which are to be executed in whole or in part
at or after the filing of the application or which were made
not more than two years before such filing, and every ma-
terial patent or contract for a material patent right shall
be deemed a material contract;

(J) balance sheets for not more than the three pre-
ceding fiscal years, certified if required by the rules and
regulations of the Commission by a registered public ac-
counting firm;

(K) profit and loss statements for not more than the
three preceding fiscal years, certified if required by the
rules and regulations of the Commission by a registered
public accounting firm; and

(L) any further financial statements which the Com-
mission may deem necessary or appropriate for the protec-
tion of investors.

(2) Such copies of articles of incorporation, bylaws, trust
indentures, or corresponding documents by whatever name
known, underwriting arrangements, and other similar docu-
ments of, and voting trust agreements with respect to, the
issuer and any person directly or indirectly controlling or con-
trolled by, or under direct or indirect common control with, the
issuer as the Commission may require as necessary or appro-
priate for the proper protection of investors and to insure fair
dealing in the security.

(3) Such copies of material contracts, referred to in para-
graph (1)(I) above, as the Commission may require as nec-

28 For additional information required of certain public utilities, see 16 U.S.C. 824c(h).
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essary or appropriate for the proper protection of investors and

to insure fair dealing in the security.

(¢) If in the judgment of the Commission any information re-
quired under subsection (b) of this section is inapplicable to any
specified class or classes of issuers, the Commission shall require
in lieu thereof the submission of such other information of com-
parable character as it may deem applicable to such class of
issuers.

(d) If the exchange authorities certify to the Commission that
the security has been approved by the exchange for listing and reg-
istration, the registration shall become effective thirty days after
the receipt of such certification by the Commission or within such
shorter period of time as the Commission may determine. A secu-
rity registered with a national securities exchange may be with-
drawn or stricken from listing and registration in accordance with
the rules of the exchange and, upon such terms as the Commission
may deem necessary to impose for the protection of investors, upon
application by the issuer or the exchange to the Commission;
whereupon the issuer shall be relieved from further compliance
with the provisions of this section and section 13 of this title and
any rules or regulations under such sections as to the securities so
withdrawn or stricken. An unissued security may be registered
only in accordance with such rules and regulations as the Commis-
sion may prescribe as necessary or appropriate in the public inter-
est or for the protection of investors.

(e) Notwithstanding the foregoing provisions of this section, the
Commission may by such rules and regulations as it deems nec-
essary or appropriate in the public interest or for the protection of
investors permit securities listed on any exchange at the time the
registration of such exchange as a national securities exchange be-
comes effective, to be registered for a period ending not later than
July 1, 1935, without complying with the provisions of this section.

()(1)(A) Notwithstanding the preceding subsections of this sec-
tion, any national securities exchange, in accordance with the re-
quirements of this subsection and the rules hereunder, may extend
unlisted trading privileges to—

(i) any security that is listed and registered on a national
securities exchange, subject to subparagraph (B); and

(i) any security that is otherwise registered pursuant to
this section, or that would be required to be so registered ex-
cept for the exemption from registration provided in subpara-
graph (B) or (G) of subsection (g)(2), subject to subparagraph

(E) of this paragraph.

(B) A national securities exchange may not extend unlisted
trading privileges to a security described in subparagraph (A)(G)
during such interval, if any, after the commencement of an initial
public offering of such security, as is or may be required pursuant
to subparagraph (C).

(C) Not later than 180 days after the date of enactment of the
Unlisted Trading Privileges Act of 1994, the Commission shall pre-
scribe, by rule or regulation, the duration of the interval referred
to in subparagraph (B), if any, as the Commission determines to be
necessary or appropriate for the maintenance of fair and orderly
markets, the protection of investors and the public interest, or oth-
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erwise in furtherance of the purposes of this title. Until the earlier
of the effective date of such rule or regulation or 240 days after
such date of enactment, such interval shall begin at the opening of
trading on the day on which such security commences trading on
the national securities exchange with which such security is reg-
istered and end at the conclusion of the next day of trading.

(D) The Commission may prescribe, by rule or regulation such
additional procedures or requirements for extending unlisted trad-
ing privileges to any security as the Commission deems necessary
or appropriate for the maintenance of fair and orderly markets, the
protection of investors and the public interest, or otherwise in fur-
therance of the purposes of this title.

(E) No extension of unlisted trading privileges to securities de-
scribed in subparagraph (A)(ii) may occur except pursuant to a
rule, regulation, or order of the Commission approving such exten-
sion or extensions. In promulgating such rule or regulation or in
issuing such order, the Commission—

(i) shall find that such extension or extensions of unlisted
trading privileges is consistent with the maintenance of fair
and orderly markets, the protection of investors and the public
intlerest, and otherwise in furtherance of the purposes of this
title;

(i1) shall take account of the public trading activity in such
securities, the character of such trading, the impact of such ex-
tension on the existing markets for such securities, and the de-
sirability of removing impediments to and the progress that
has been made toward the development of a national market
system; and

(iii) shall not permit a national securities exchange to ex-
tend unlisted trading privileges to such securities if any rule
of such national securities exchange would unreasonably im-
pair the ability of a dealer to solicit or effect transactions in
such securities for its own account, or would unreasonably re-
strict competition among dealers in such securities or between
such dealers acting in the capacity of market makers who are
specialists and such dealers who are not specialists.

(F) An exchange may continue to extend unlisted trading privi-
leges in accordance with this paragraph only if the exchange and
the subject security continue to satisfy the requirements for eligi-
bility under this paragraph, including any rules and regulations
issued by the Commission pursuant to this paragraph, except that
unlisted trading privileges may continue with regard to securities
which had been admitted on such exchange prior to July 1, 1964,
notwithstanding the failure to satisfy such requirements. If un-
listed trading privileges in a security are discontinued pursuant to
this subparagraph, the exchange shall cease trading in that secu-
rity, unless the exchange and the subject security thereafter satisfy
the requirements of this paragraph and the rules issued hereunder.

(&) For purposes of this paragraph—

(i) a security is the subject of an initial public offering if—

(I) the offering of the subject security is registered
under the Securities Act of 1933; and
(IT) the issuer of the security, immediately prior to fil-

ing the registration statement with respect to the offering,
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was not subject to the reporting requirements of section 13

or 15(d) of this title; and

(ii) an initial public offering of such security commences at
the opening of trading on the day on which such security com-
mences trading on the national securities exchange with which
such security is registered.

(2)(A) At any time within 60 days of commencement of trading
on an exchange of a security pursuant to unlisted trading privi-
leges, the Commission may summarily suspend such unlisted trad-
ing privileges on the exchange. Such suspension shall not be re-
viewable under section 25 of this title and shall not be deemed to
be a final agency action for purposes of section 704 of title 5,
United States Code. Upon such suspension—

(i) the exchange shall cease trading in the security by the
close of business on the date of such suspension, or at such
time as the Commission may prescribe by rule or order for the
maintenance of fair and orderly markets, the protection of in-
vestors and the public interest, or otherwise in furtherance of
the purposes of this title; and

(ii) if the exchange seeks to extend unlisted trading privi-
leges to the security, the exchange shall file an application to
reinstate its ability to do so with the Commission pursuant to
such procedures as the Commission may prescribe by rule or
order for the maintenance of fair and orderly markets, the pro-
tection of investors and the public interest, or otherwise in fur-
therance of the purposes of this title.

(B) A suspension under subparagraph (A) shall remain in effect
until the Commission, by order, grants approval of an application
to reinstate, as described in subparagraph (A)Gi).

(C) A suspension under subparagraph (A) shall not affect the
validity or force of an extension of unlisted trading privileges in ef-
fect prior to such suspension.

(D) The Commission shall not approve an application by a na-
tional securities exchange to reinstate its ability to extend unlisted
trading privileges to a security unless the Commission finds, after
notice and opportunity for hearing, that the extension of unlisted
trading privileges pursuant to such application is consistent with
the maintenance of fair and orderly markets, the protection of in-
vestors and the public interest, and otherwise in furtherance of the
purposes of this title. If the application is made to reinstate un-
listed trading privileges to a security described in paragraph
(1)(A)(ii), the Commission—

(i) shall take account of the public trading activity in such
security, the character of such trading, the impact of such ex-
tension on the existing markets for such a security, and the de-
sirability of removing impediments to and the progress that
has been made toward the development of a national market
system; and

(ii) shall not grant any such application if any rule of the
national securities exchange making application under this
subsection would unreasonably impair the ability of a dealer to
solicit or effect transactions in such security for its own ac-
count, or would unreasonably restrict competition among deal-
ers in such security or between such dealers acting in the ca-
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pacity of marketmakers who are specialists and such dealers

who are not specialists.

(3) Notwithstanding paragraph (2), the Commission shall by
rules and regulations suspend unlisted trading privileges in whole
or in part for any or all classes of securities for a period not exceed-
ing twelve months, if it deems such suspension necessary or appro-
priate in the public interest or for the protection of investors or to
prevent evasion of the purposes of this title.

(4) On the application of the issuer of any security for which
unlisted trading privileges on any exchange have been continued or
extended pursuant to this subsection, or of any broker or dealer
who makes or creates a market for such security, or of any other
person having a bona fide interest in the question of termination
or suspension of such unlisted trading privileges, or on its own mo-
tion, the Commission shall by order terminate, or suspend for a pe-
riod not exceeding twelve months, such unlisted trading privileges
for such security if the Commission finds, after appropriate notice
and opportunity for hearing, that such termination or suspension
is necessary or appropriate in the public interest or for the protec-
tion of investors.

(5) In any proceeding under this subsection in which appro-
priate notice and opportunity for hearing are required, notice of not
less than ten days to the applicant in such proceeding, to the issuer
of the security involved, to the exchange which is seeking to con-
tinue or extend or has continued or extended unlisted trading privi-
leges for such security, and to the exchange, if any, on which such
security is listed and registered, shall be deemed adequate notice,
and any broker or dealer who makes or creates a market for such
security, and any other person having a bona fide interest in such
proceeding, shall upon application be entitled to be heard.

(6) Any security for which unlisted trading privileges are con-
tinued or extended pursuant to this subsection shall be deemed to
be registered on a national securities exchange within the meaning
of this title. The powers and duties of the Commission under this
title shall be applicable to the rules of an exchange in respect to
any such security. The Commission may, by such rules and regula-
tions as it deems necessary or appropriate in the public interest or
for the protection of investors, either unconditionally or upon speci-
fied terms and conditions, or for stated periods, exempt such secu-
rities from the operation of any provision of section 13, 14, or 16
of this title.

(g)(1) Every issuer which is engaged in interstate commerce, or
in a business affecting interstate commerce, or whose securities are
traded by use of the mails or any means or instrumentality of
interstate commerce shall—

(A) within 120 days after the last day of its first fiscal year
ended on which the issuer has total assets exceeding
$10,000,000 and a class of equity security (other than an ex-
empted security) held of record by either—

(i) 29 2,000 persons, or

(i) 500 persons who are not accredited investors (as such
term is defined by the Commission), and

29 Margins for clauses (i) and (ii) so in law and probably should be moved 2 ems to the right.
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(B) in the case of an issuer that is a bank, a savings and
loan holding company (as defined in section 10 of the Home
Owners’ Loan Act), or a bank holding company, as such term
is defined in section 2 of the Bank Holding Company Act of
1956 (12 U.S.C. 1841), not later than 120 days after the last
day of its first fiscal year ended after the effective date of this
subsection, on which the issuer has total assets exceeding
$10,000,000 and a class of equity security (other than an ex-
empted security) held of record by 2,000 or more persons,
register such security by filing with the Commission a registration
statement (and such copies thereof as the Commission may require)
with respect to such security containing such information and docu-
ments as the Commission may specify comparable to that which is
required in an application to register a security pursuant to sub-
section (b) of this section. Each such registration statement shall
become effective sixty days after filing with the Commission or
within such shorter period as the Commission may direct. Until
such registration statement becomes effective it shall not be
deemed filed for the purposes of section 18 of this title. Any issuer
may register any class of equity security not required to be reg-
istered by filing a registration statement pursuant to the provisions
of this paragraph. The Commission is authorized to extend the date
upon which any issuer or class of issuers is required to register a
security pursuant to the provisions of this paragraph.

(2) The provisions of this subsection shall not apply in respect
of—

(A) any security listed and registered on a national securi-
ties exchange.

(B) any security issued by an investment company reg-
isftered pursuant to section 8 of the Investment Company Act
of 1940.

(C) any security, other than permanent stock, guaranty
stock, permanent reserve stock, or any similar certificate evi-
dencing nonwithdrawable capital, issued by a savings and loan
association, building and loan association, cooperative bank,
homestead association, or similar institution, which is super-
vised and examined by State or Federal authority having su-
pervision over any such institution.

(D) any security of an issuer organized and operated exclu-
sively for religious, educational, benevolent, fraternal, chari-
table, or reformatory purposes and not for pecuniary profit,
and no part of the net earnings of which inures to the benefit
of any private shareholder or individual; or any security of a
fund that is excluded from the definition of an investment com-
pany under section 3(c)(10)(B) of the Investment Company Act
of 1940.

(E) any security of an issuer which is a “cooperative asso-
ciation” as defined in the Agricultural Marketing Act, approved
June 15, 1929, as amended, 3° or a federation of such coopera-
tive associations, if such federation possesses no greater pow-
ers or purposes than cooperative associations so defined.

3012 U.S.C. 1141j(a). [Printed in appendix to this volume.]
February 12, 2023 As Amended Through P.L. 117-328, Enacted December 29, 2022



G:\COMP\SEC\SECURITIES EXCHANGE ACT OF 1934.XML

February 12, 2023

Sec. 12 SECURITIES EXCHANGE ACT OF 1934 118

(F) any security issued by a mutual or cooperative organi-
zation which supplies a commodity or service primarily for the
benefit of its members and operates not for pecuniary profit,
but only if the security is part of a class issuable only to per-
sons who purchase commodities or services from the issuer, the
security is transferable only to a successor in interest or occu-
pancy of premises serviced or to be served by the issuer, and
no dividends are payable to the holder of the security.

(G) any security issued by an insurance company if all of
the following conditions are met:

(i) Such insurance company is required to and does file
an annual statement with the Commissioner of Insurance
(or other officer or agency performing a similar function)
of its domiciliary State, and such annual statement con-
forms to that prescribed by the National Association of In-
surance Commissioners or in the determination of such
State commissioner, officer or agency substantially con-
forms to that so prescribed.

(i1) Such insurance company is subject to regulation by
its domiciliary State of proxies, consents, or authorizations
in respect of securities issued by such company and such
regulation conforms to that prescribed by the National As-
sociation of Insurance Commissioners.

(iii) After July 1, 1966, the purchase and sales of secu-
rities issued by such insurance company by beneficial own-
ers, directors, or officers of such company are subject to
regulation (including reporting) by its domiciliary State
sullostantially in the manner provided in section 16 of this
title.

(H) any interest or participation in any collective trust
funds maintained by a bank or in a separate account main-
tained by an insurance company which interest or participation
is issued in connection with (i) a stock-bonus, pension, or prof-
it-sharing plan which meets the requirements for qualification
under section 401 of the Internal Revenue Code of 1954,31 (ii)
an annuity plan which meets the requirements for deduction
of the employer’s contribution under section 404(a)(2) of such
Code 32, or (i11) a church plan, company, or account that is ex-
cluded from the definition of an investment company under
section 3(c)(14) of the Investment Company Act of 1940.

(3) The Commission may by rules or regulations or, on its own
motion, after notice and opportunity for hearing, by order, exempt
from this subsection any security of a foreign issuer, including any
certificate of deposit for such a security, if the Commission finds
that such exemption is in the public interest and is consistent with
the protection of investors.

(4) Registration of any class of security pursuant to this sub-
section shall be terminated ninety days, or such shorter period as
the Commission may determine, after the issuer files a certification
with the Commission that the number of holders of record of such
class of security is reduced to less than 300 persons, or, in the case

3126 U.S.C. 401. [Printed in appendix to this volume.]
3226 U.S.C. 404(a)(2). [Printed in appendix to this volume.]
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of a bank, a savings and loan holding company (as defined in sec-
tion 10 of the Home Owners’ Loan Act), or a bank holding com-
pany, as such term is defined in section 2 of the Bank Holding
Company Act of 1956 (12 U.S.C. 1841), 1,200 persons persons 33,
The Commission shall after notice and opportunity for hearing
deny termination of registration if it finds that the certification is
untrue. Termination of registration shall be deferred pending final
determination on the question of denial.

(5) For the purposes of this subsection the term “class” shall
include all securities of an issuer which are of substantially similar
character and the holders of which enjoy substantially similar
rights and privileges. The Commission may for the purpose of this
subsection define by rules and regulations the terms “total assets”
and “held of record” as it deems necessary or appropriate in the
public interest or for the protection of investors in order to prevent
circumvention of the provisions of this subsection. For purposes of
this subsection, a security futures product shall not be considered
a class of equity security of the issuer of the securities underlying
the security futures product. For purposes of determining whether
an issuer is required to register a security with the Commission
pursuant to paragraph (1), the definition of “held of record” shall
not include securities held by persons who received the securities
pursuant to an employee compensation plan in transactions ex-
empted from the registration requirements of section 5 of the Secu-
rities Act of 1933.34

(6) EXCLUSION FOR PERSONS HOLDING CERTAIN SECURI-

TIES.—The Commission shall, by rule, exempt, conditionally or

unconditionally, securities acquired pursuant to an offering

made under section 4(6) of the Securities Act of 1933 from the
provisions of this subsection.

(h) The Commission may by rules and regulations, or upon ap-
plication of an interested person, by order, after notice and oppor-
tunity for hearing, exempt in whole or in part any issuer or class
of issuers from the provisions of subsection (g) of this section or
from section 13, 14, or 15(d) or may exempt from section 16 any
officer, director, or beneficial owner of securities of any issuer, any
security of which is required to be registered pursuant to sub-
section (g) hereof, upon such terms and conditions and for such pe-
riod as it deems necessary or appropriate, if the Commission finds,
by reason of the number of public investors, amount of trading in-
terest in the securities, the nature and extent of the activities of
the issuer, income or assets of the issuer, or otherwise, that such
action is not inconsistent with the public interest or the protection
of investors. The Commission may, for the purposes of any of the
above-mentioned sections or subsections of this title, classify
issuers and prescribe requirements appropriate for each such class.

33The second occurence of the word “persons” in the first sentence of paragraph (4) probably
should not appear. See amendment made by section 601(a)(2) of Public Law 112-106.

34The last sentence of paragraph (5) was added by section 502 of Public Law 112-106. The
amendment instructions state “[s]ection 12(g)(5) of the Securities Exchange Act of 1934 (15
U.S.C. 781(g)(5)), as amended by section 302, is amended in subparagraph (A) by adding at the
end the following:”. The reference to section 302 does not relate to any provision of the Securi-
ties Exchange Act of 1934 and the placement of the new sentence was added to appear at the
end of paragraph (5) to reflect the probable intent of Congress.

February 12, 2023 As Amended Through P.L. 117-328, Enacted December 29, 2022



G:\COMP\SEC\SECURITIES EXCHANGE ACT OF 1934.XML

Sec. 12 SECURITIES EXCHANGE ACT OF 1934 120

(1) In respect of any securities issued by banks and savings as-
sociations the deposits of which are insured in accordance with the
Federal Deposit Insurance Act, the powers, functions, and duties
vested in the Commission to administer and enforce sections
10A(m), 12, 13, 14(a), 14(c), 14(d), 14(f), and 16 of this Act, and sec-
tions 302, 303, 304, 306, 401(b), 404, 406, and 407 of the Sarbanes-
Oxley Act of 2002, (1) with respect to national banks and Federal
savings associations, the accounts of which are insured by the Fed-
eral Deposit Insurance Corporation are vested in the Comptroller
of the Currency, (2) with respect to all other member banks of the
Federal Reserve System are vested in the Board of Governors of
the Federal Reserve System, and (3) with respect to all other in-
sured banks and State savings associations, the accounts of which
are insured by the Federal Deposit Insurance Corporation, are
vested in the Federal Deposit Insurance Corporation. The Comp-
troller of the Currency, the Board of Governors of the Federal Re-
serve System, and the Federal Deposit Insurance Corporation shall
have the power to make such rules and regulations as may be nec-
essary for the execution of the functions vested in them as provided
in this subsection. In carrying out their responsibilities under this
subsection, the agencies named in the first sentence of this sub-
section shall issue substantially similar regulations to regulations
and rules issued by the Commission under sections 10A(m), 12, 13,
14(a), 14(c), 14(d), 14(f) and 16 of this Act, and sections 302, 303,
304, 306, 401(b), 404, 406, and 407 of the Sarbanes-Oxley Act of
2002, unless they find that implementation of substantially similar
regulations with respect to insured banks and insured institutions
are not necessary or appropriate in the public interest or for protec-
tion of investors, and publish such findings, and the detailed rea-
sons therefor, in the Federal Register. Such regulations of the
above-named agencies, or the reasons for failure to publish such
substantially similar regulations to those of the Commission, shall
be published in the Federal Register within 120 days of the date
of enactment of this subsection, and, thereafter, within 60 days of
any changes made by the Commission in its relevant regulations
and rules. 35

() The Commission is authorized, by order, as it deems nec-
essary or appropriate for the protection of investors to deny, to sus-
pend the effective date of, to suspend for a period not exceeding
twelve months, or to revoke the registration of a security, if the
Commission finds, on the record after notice and opportunity for
hearing, that the issuer of such security has failed to comply with
any provision of this title or the rules and regulations thereunder.
No member of a national securities exchange, broker, or dealer
shall make use of the mails or any means or instrumentality of
interstate commerce to effect any transaction in, or to induce the
purchase or sale of, any security the registration of which has been
and is suspended or revoked pursuant to the preceding sentence.

(k) TRADING SUSPENSIONS; EMERGENCY AUTHORITY.—

(1) TRADING SUSPENSIONS.—If in its opinion the public in-
terest and the protection of investors so require, the Commis-
sion is authorized by order—

35 Referred to at 12 U.S.C. 3305.
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(A) summarily to suspend trading in any security
(other than an exempted security) for a period not exceed-
ing 10 business days, and

(B) summarily to suspend all trading on any national
securities exchange or otherwise, in securities other than
exempted securities, for a period not exceeding 90 calendar
days.

The action described in subparagraph (B) shall not take effect
unless the Commission notifies the President of its decision
and the President notifies the Commission that the President
does not disapprove of such decision. If the actions described
in subparagraph (A) or (B) involve a security futures product,
the Commission shall consult with and consider the views of
the Commodity Futures Trading Commission.
(2) EMERGENCY ORDERS.—

(A) IN GENERAL.—The Commission, in an emergency,
may by order summarily take such action to alter, supple-
ment, suspend, or impose requirements or restrictions with
respect to any matter or action subject to regulation by the
Commission or a self-regulatory organization under the se-
curities laws, as the Commission determines is necessary
in the public interest and for the protection of investors—

(i) to maintain or restore fair and orderly securi-
ties markets (other than markets in exempted securi-
ties);

(ii) to ensure prompt, accurate, and safe clearance
and settlement of transactions in securities (other
than exempted securities); or

(iii) to reduce, eliminate, or prevent the substan-
tial disruption by the emergency of—

(I) securities markets (other than markets in
exempted securities), investment companies, or
any other significant portion or segment of such
markets; or

(IT) the transmission or processing of securi-
ties transactions (other than transactions in ex-
empted securities).

(B) EFFECTIVE PERIOD.—An order of the Commission
under this paragraph shall continue in effect for the period
specified by the Commission, and may be extended. Except
as provided in subparagraph (C), an order of the Commis-
sion under this paragraph may not continue in effect for
more than 10 business days, including extensions.

(C) EXTENSION.—An order of the Commission under
this paragraph may be extended to continue in effect for
more than 10 business days if, at the time of the exten-
sion, the Commission finds that the emergency still exists
and determines that the continuation of the order beyond
10 business days is necessary in the public interest and for
the protection of investors to attain an objective described
in clause (i), (ii), or (iii) of subparagraph (A). In no event
shall an order of the Commission under this paragraph
continue in effect for more than 30 calendar days.
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(D) SECURITY FUTURES.—If the actions described in
subparagraph (A) involve a security futures product, the
Commission shall consult with and consider the views of
the Commodity Futures Trading Commission.

(E) EXEMPTION.—In exercising its authority under this
paragraph, the Commission shall not be required to com-
ply with the provisions of—

(1) section 19(c); or

(i1) section 553 of title 5, United States Code.

(3) TERMINATION OF EMERGENCY ACTIONS BY PRESIDENT.—
The President may direct that action taken by the Commission
under paragraph (1)(B) or paragraph (2) of this subsection
shall not continue in effect.

(4) COMPLIANCE WITH ORDERS.—No member of a national
securities exchange, broker, or dealer shall make use of the
mails or any means or instrumentality of interstate commerce
to effect any transaction in, or to induce the purchase or sale
of, any security in contravention of an order of the Commission
under this subsection unless such order has been stayed, modi-
fied, or set aside as provided in paragraph (5) of this sub-
section or has ceased to be effective upon direction of the Presi-
dent as provided in paragraph (3).

(5) LIMITATIONS ON REVIEW OF ORDERS.—An order of the
Commission pursuant to this subsection shall be subject to re-
view only as provided in section 25(a) of this title. Review shall
be based on an examination of all the information before the
Commission at the time such order was issued. The reviewing
court shall not enter a stay, writ of mandamus, or similar re-
lief unless the court finds, after notice and hearing before a
panel of the court, that the Commission’s action is arbitrary,
capricious, an abuse of discretion, or otherwise not in accord-
ance with law.

(6) CONSULTATION.—Prior to taking any action described
in paragraph (1)(B), the Commission shall consult with and
consider the views of the Secretary of the Treasury, the Board
of Governors of the Federal Reserve System, and the Com-
modity Futures Trading Commission, unless such consultation
is impracticable in light of the emergency.

(7) DEFINITION.—For purposes of this subsection, the term
“emergency” means—

(A) a major market disturbance characterized by or
constituting—

(i) sudden and excessive fluctuations of securities
prices generally, or a substantial threat thereof, that
threaten fair and orderly markets; or

(i1) a substantial disruption of the safe or efficient
operation of the national system for clearance and set-
tlement of transactions in securities, or a substantial
threat thereof; or
(B) a major disturbance that substantially disrupts, or

threatens to substantially disrupt—

(i) the functioning of securities markets, invest-
ment companies, or any other significant portion or
segment of the securities markets; or
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(i1) the transmission or processing of securities
transactions.

(1) It shall be unlawful for an issuer, any class of whose securi-
ties is registered pursuant to this section or would be required to
be so registered except for the exemption from registration pro-
vided by subsection (g)(2)(B) or (g)(2)(G) of this section, by the use
of any means or instrumentality of interstate commerce, or of the
mails, to issue, either originally or upon transfer, any of such secu-
rities in a form or with a format which contravenes such rules and
regulations as the Commission may prescribe as necessary or ap-
propriate for the prompt and accurate clearance and settlement of
transactions in securities. The provisions of this subsection shall
not apply to variable annuity contracts or variable life policies
issued by an insurance company or its separate accounts.

PERIODICAL AND OTHER REPORTS 36

SEC. 13. [78m] (a) Every issuer of a security registered pursu-
ant to section 12 of this title shall file with the Commission, in ac-
cordance with such rules and regulations as the Commission may
prescribe as necessary or appropriate for the proper protection of
investors and to insure fair dealing in the security—

(1) such information and documents (and such copies
thereof) as the Commission shall require to keep reasonably
current the information and documents required to be included
in or filed with an application or registration statement filed
pursuant to section 12, except that the Commission may not
require the filing of any material contract wholly executed be-
fore July 1, 1962.

(2) such annual reports (and such copies thereof), certified
if required by the rules and regulations of the Commission by
independent public accountants, and such quarterly reports
(and such copies thereof), as the Commission may prescribe.

Every issuer of a security registered on a national securities ex-
change shall also file a duplicate original of such information, docu-
ments, and reports with the exchange. In any registration state-
ment, periodic report, or other reports to be filed with the Commis-
sion, an emerging growth company need not present selected finan-
cial data in accordance with section 229.301 of title 17, Code of
Federal Regulations, for any period prior to the earliest audited pe-
riod presented in connection with its first registration statement
that became effective under this Act or the Securities Act of 1933
and, with respect to any such statement or reports, an emerging
growth company may not be required to comply with any new or
revised financial accounting standard until such date that a com-
pany that is not an issuer (as defined under section 2(a) of the Sar-
banes-Oxley Act of 2002 (15 U.S.C. 7201(a))) is required to comply
with such new or revised accounting standard, if such standard ap-
plies to companies that are not issuers.

(b)(1) The Commission may prescribe, in regard to reports
made pursuant to this title, the form or forms in which the re-
quired information shall be set forth, the items or details to be
shown in the balance sheet and the earnings statement, and the

36 See also 16 U.S.C. 824c(h).
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methods to be followed in the preparation of reports, in the ap-
praisal or valuation of assets and liabilities, in the determination
of depreciation and depletion, in the differentiation of recurring
and nonrecurring income, in the differentiation of investment and
operating income, and in the preparation, where the Commission
deems it necessary or desirable, of separate and/or consolidated
balance sheets or income accounts of any person directly or indi-
rectly controlling or controlled by the issuer, or any person under
direct or indirect common control with the issuer; but in the case
of the reports of any person whose methods of accounting are pre-
scribed under the provisions of any law of the United States, or any
rule or regulation thereunder, the rules and regulations of the
Commission with respect to reports shall not be inconsistent with
the requirements imposed by such law or rule or regulation in re-
spect of the same subject matter (except that such rules and regu-
lations of the Commission may be inconsistent with such require-
ments to the extent that the Commission determines that the pub-
lic interest or the protection of investors so requires).

(2) Every issuer which has a class of securities registered pur-
suant to section 12 of this title and every issuer which is required
to file reports pursuant to section 15(d) of this title shall—

(A) make and keep books, records, and accounts, which, in
reasonable detail, accurately and fairly reflect the transactions
and dispositions of the assets of the issuer;

(B) devise and maintain a system of internal accounting
controls sufficient to provide reasonable assurances that—

(i) transactions are executed in accordance with man-
agement’s general or specific authorization;

(i1) transactions are recorded as necessary (I) to permit
preparation of financial statements in conformity with gen-
erally accepted accounting principles or any other criteria
applicable to such statements, and (II) to maintain ac-
countability for assets;

(iii) access to assets is permitted only in accordance
with management’s general or specific authorization; and

(iv) the recorded accountability for assets is compared
with the existing assets at reasonable intervals and appro-
priate action is taken with respect to any differences; and
(C) notwithstanding any other provision of law, pay the al-

locable share of such issuer of a reasonable annual accounting

support fee or fees, determined in accordance with section 109

of the Sarbanes-Oxley Act of 2002.

(3)(A) With respect to matters concerning the national security
of the United States, no duty or liability under paragraph (2) of
this subsection shall be imposed upon any person acting in coopera-
tion with the head of any Federal department or agency respon-
sible for such matters if such act in cooperation with such head of
a department or agency was done upon the specific, written direc-
tive of the head of such department or agency pursuant to Presi-
dential authority to issue such directives. Each directive issued
under this paragraph shall set forth the specific facts and cir-
cumstances with respect to which the provisions of this paragraph
are to be invoked. Each such directive shall, unless renewed in
writing, expire one year after the date of issuance.
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(B) Each head of a Federal department or agency of the United
States who issues a directive pursuant to this paragraph shall
maintain a complete file of all such directives and shall, on October
1 of each year, transmit a summary of matters covered by such di-
rectives in force at any time during the previous year to the Perma-
nent Select Committee on Intelligence of the House of Representa-
tives and the Select Committee on Intelligence of the Senate.

(4) No criminal liability shall be imposed for failing to comply
with the requirements of paragraph (2) of this subsection except as
provided in paragraph (5) of this subsection.

(5) No person shall knowingly circumvent or knowingly fail to
implement a system of internal accounting controls or knowingly
falsify any book, record, or account described in paragraph (2).

(6) Where an issuer which has a class of securities registered
pursuant to section 12 of this title or an issuer which is required
to file reports pursuant to section 15(d) of this title holds 50 per
centum or less of the voting power with respect to a domestic or
foreign firm, the provisions of paragraph (2) require only that the
issuer proceed in good faith to use its influence, to the extent rea-
sonable under the issuer’s circumstances, to cause such domestic or
foreign firm to devise and maintain a system of internal accounting
controls consistent with paragraph (2). Such circumstances include
the relative degree of the issuer’s ownership of the domestic or for-
eign firm and the laws and practices governing the business oper-
ations of the country in which such firm is located. An issuer which
demonstrates good faith efforts to use such influence shall be con-
clusively presumed to have complied with the requirements of
paragraph (2).

(7) For the purpose of paragraph (2) of this subsection, the
terms “reasonable assurances” and “reasonable detail” mean such
level of detail and degree of assurance as would satisfy prudent of-
ficials in the conduct of their own affairs.

(c) If in the judgment of the Commission any report required
under subsection (a) is inapplicable to any specified class or classes
of issuers, the Commission shall require in lieu thereof the submis-
sion of such reports of comparable character as it may deem appli-
cable to such class or classes of issuers.

(d)(1) Any person who, after acquiring directly or indirectly the
beneficial ownership of any equity security of a class which is reg-
istered pursuant to section 12 of this title, or any equity security
of an insurance company which would have been required to be so
registered except for the exemption contained in section 12(g)(2)(G)
of this title, or any equity security issued by a closed-end invest-
ment company registered under the Investment Company Act of
1940 or any equity security issued by a Native Corporation pursu-
ant to section 37(d)(6) of the Alaska Native Claims Settlement Act,
or otherwise becomes or is deemed to become a beneficial owner of
any of the foregoing upon the purchase or sale of a security-based
swap that the Commission may define by rule, and is directly or
indirectly the beneficial owner of more than 5 per centum of such
class shall, within ten days after such acquisition or within such
shorter time as the Commission may establish by rule, file with the
Commission, a statement containing such of the following informa-
tion, and such additional information, as the Commission may by
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rules and regulations, prescribe as necessary or appropriate in the
public interest or for the protection of investors—

(A) the background, and identity, residence, and citizen-
ship of, and the nature of such beneficial ownership by, such
person and all other persons by whom or on whose behalf the
purchases have been or are to be effected;

(B) the source and amount of the funds or other consider-
ation used or to be used in making the purchases, and if any
part of the purchase price is represented or is to be rep-
resented by funds or other consideration borrowed or otherwise
obtained for the purpose of acquiring, holding, or trading such
security, a description of the transaction and the names of the
parties thereto, except that where a source of funds is a loan
made in the ordinary course of business by a bank, as defined
in section 3(a)(6) of this title, if the person filing such state-
ment so requests, the name of the bank shall not be made
available to the public;

(C) if the purpose of the purchases or prospective pur-
chases is to acquire control of the business of the issuer of the
securities any plans or proposals which such persons may have
to liquidate such issuer, to sell its assets to or merge it with
any other persons, or to make any other major change in its
business or corporate structure;

(D) the number of shares of such security which are bene-
ficially owned, and the number of shares concerning which
there is a right to acquire, directly or indirectly, by (i) such
person, and (ii) by each associate of such person, giving the
background, identity, residence, and citizenship of each such
associate; and

(E) information as to any contracts, arrangements, or un-
derstandings with any person with respect to any securities of
the issuer, including but not limited to transfer of any of the
securities, joint ventures, loan or option arrangements, puts or
calls, guaranties of loans, guaranties against loss or guaranties
of profits, division of losses or profits, or the giving or with-
holding of proxies, naming the persons with whom such con-
tracts, arrangements, or understandings have been entered
into, and giving the details thereof.

(2) If any material change occurs in the facts set forth in the
statement filed with the Commission, an amendment shall be filed
with the Commission, in accordance with such rules and regula-
tions as the Commission may prescribe as necessary or appropriate
in the public interest or for the protection of investors.

(3) When two or more persons act as a partnership, limited
partnership, syndicate, or other group for the purpose of acquiring,
holding, or disposing of securities of an issuer, such syndicate or
group shall be deemed a “person” for the purposes of this sub-
section.

(4) In determining, for purposes of this subsection, any per-
centage of a class of any security, such class shall be deemed to
consist of the amount of the outstanding securities of such class,
exclusive of any securities of such class held by or for the account
of the issuer or a subsidiary of the issuer.
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(5) The Commission, by rule or regulation or by order, may
permit any person to file in lieu of the statement required by para-
graph (1) of this subsection or the rules and regulations there-
under, a notice stating the name of such person, the number of
shares of any equity securities subject to paragraph (1) which are
owned by him, the date of their acquisition and such other informa-
tion as the Commission may specify, if it appears to the Commis-
sion that such securities were acquired by such person in the ordi-
nary course of his business and were not acquired for the purpose
of and do not have the effect of changing or influencing the control
of the issuer nor in connection with or as a participant in any
transaction having such purpose or effect.

(6) The provisions of this subsection shall not apply to—

(A) any acquisition or offer to acquire securities made or
proposed to be made by means of a registration statement
under the Securities Act of 1933;

(B) any acquisition of the beneficial ownership of a security
which, together with all other acquisitions by the same person
of securities of the same class during the preceding twelve
months, does not exceed 2 per centum of that class;

(C) any acquisition of an equity security by the issuer of
such security;

(D) any acquisition or proposed acquisition of a security
which the Commission, by rules or regulations or by order,
shall exempt from the provisions of this subsection as not en-
tered into for the purpose of, and not having the effect of,
changing or influencing the control of the issuer or otherwise
as not comprehended within the purposes of this subsection.
(e)(1) It shall be unlawful for an issuer which has a class of

equity securities registered pursuant to section 12 of this title, or
which is a closed-end investment company registered under the In-
vestment Company Act of 1940, to purchase any equity security
issued by it if such purchase is in contravention of such rules and
regulations as the Commission, in the public interest or for the pro-
tection of investors, may adopt (A) to define acts and practices
which are fraudulent, deceptive, or manipulative, and (B) to pre-
scribe means reasonably designed to prevent such acts and prac-
tices. Such rules and regulations may require such issuer to pro-
vide holders of equity securities of such class with such information
relating to the reasons for such purchase, the source of funds, the
number of shares to be purchased, the price to be paid for such se-
curities, the method of purchase, and such additional information,
as the Commission deems necessary or appropriate in the public in-
terest or for the protection of investors, or which the Commission
deems to be material to a determination whether such security
should be sold.

(2) For the purpose of this subsection, a purchase by or for the
issuer or any person controlling, controlled by, or under common
control with the issuer, or a purchase subject to control of the
issuer or any such person, shall be deemed to be a purchase by the
issuer. The Commission shall have power to make rules and regu-
lations implementing this paragraph in the public interest and for
the protection of investors, including exemptive rules and regula-
tions covering situations in which the Commission deems it unnec-
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essary or inappropriate that a purchase of the type described in
this paragraph shall be deemed to be a purchase by the issuer for
purposes of some or all of the provisions of paragraph (1) of this
subsection.

(3) At the time of filing such statement as the Commission may
require by rule pursuant to paragraph (1) of this subsection, the
person making the filing shall pay to the Commission a fee at a
rate that, subject to paragraph (4), is equal to $92 per $1,000,000
of the value of securities proposed to be purchased. The fee shall
be reduced with respect to securities in an amount equal to any fee
paid with respect to any securities issued in connection with the
proposed transaction under section 6(b) of the Securities Act of
1933, or the fee paid under that section shall be reduced in an
amount equal to the fee paid to the Commission in connection with
such transaction under this paragraph.

(4) ANNUAL ADJUSTMENT.—For each fiscal year, the Com-
mission shall by order adjust the rate required by paragraph
(3) for such fiscal year to a rate that is equal to the rate (ex-
pressed in dollars per million) that is applicable under section
6(b) of the Securities Act of 1933 for such fiscal year.

(5) FEE COLLECTIONS.—Fees collected pursuant to this sub-
section for fiscal year 2012 and each fiscal year thereafter shall
be deposited and credited as general revenue of the Treasury
and shall not be available for obligation.

(6) EFFECTIVE DATE; PUBLICATION.—In exercising its au-
thority under this subsection, the Commission shall not be re-
quired to comply with the provisions of section 553 of title 5,
United States Code. An adjusted rate prescribed under para-
graph (4) shall be published and take effect in accordance with
section 6(b) of the Securities Act of 1933 (15 U.S.C. 77f(b)).

(7) PRO RATA APPLICATION.—The rates per $1,000,000 re-
quired by this subsection shall be applied pro rata to amounts
and balances of less than $1,000,000.

(f)(1) Every institutional investment manager which uses the
mails, or any means or instrumentality of interstate commerce in
the course of its business as an institutional investment manager
and which exercises investment discretion with respect to accounts
holding equity securities of a class described in section 13(d)(1) of
this title 37 having an aggregate fair market value on the last trad-
ing day in any of the preceding twelve months of at least
$100,000,000 or such lesser amount (but in no case less than
$10,000,000) as the Commission, by rule, may determine, shall file
reports with the Commission in such form, for such periods, and
at such times after the end of such periods as the Commission, by
rule, may prescribe, but in no event shall such reports be filed for
periods longer than one year or shorter than one quarter. Such re-
ports shall include for each such equity security held on the last
day of the reporting period by accounts (in aggregate or by type as
the Commission, by rule, may prescribe) with respect to which the

37 Section 766(c) of Public Law 111-203 amends section 13(f)(1) by inserting “or otherwise be-
comes or is deemed to become a beneficial owner of any security of a class described in sub-
section (d)(1) upon the purchase or sale of a security-based swap that the Commission may de-
fine by rule,” after “subsection (d)(1) of this section”. Such amendment does not execute because
the language where to insert new text doesn’t appear in law.
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institutional investment manager exercises investment discretion
(other than securities held in amounts which the Commission, by
rule, determines to be insignificant for purposes of this subsection),
the name of the issuer and the title, class, CUSIP number, number
of shares or principal amount, and aggregate fair market value of
each such security. Such reports may also include for accounts (in
aggregate or by type) with respect to which the institutional invest-
ment manager exercises investment discretion such of the following
information as the Commission, by rule, prescribes—

(A) the name of the issuer and the title, class, CUSIP
number, number of shares or principal amount, and aggregate
fair market value or cost or amortized cost of each other secu-
rity (other than an exempted security) held on the last day of
the reporting period by such accounts;

(B) the aggregate fair market value or cost or amortized
cost of exempted securities (in aggregate or by class) held on
the last day of the reporting period by such accounts;

(C) the number of shares of each equity security of a class
described in section 13(d)(1) of this title held on the last day
of the reporting period by such accounts with respect to which
the institutional investment manager possesses sole or shared
authority to exercise the voting rights evidenced by such secu-
rities;

(D) the aggregate purchases and aggregate sales during
the reporting period of each security (other than an exempted
security) effected by or for such accounts; and

(E) with respect to any transaction or series of trans-
actions having a market value of at least $500,000 or such
other amount as the Commission, by rule, may determine, ef-
fected during the reporting period by or for such accounts in
any equity security of a class described in section 13(d)(1) of
this title—

(1) the name of the issuer and the title, class, and

CUSIP number of the security;

(i1) the number of shares or principal amount of the
security involved in the transaction;

(ii1) whether the transaction was a purchase or sale;

(iv) the per share price or prices at which the trans-
action was effected;

(v) the date or dates of the transaction;

(vi) the date or dates of the settlement of the trans-
action;

(vii) the broker or dealer through whom the trans-
action was effected,;

(viii) the market or markets in which the transaction
was effected; and

(ix) such other related information as the Commission,
by rule, may prescribe.

(2)38 The Commission shall prescribe rules providing for
the public disclosure of the name of the issuer and the title,
class, CUSIP number, aggregate amount of the number of
short sales of each security, and any additional information de-

38 S0 in law.
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termined by the Commission following the end of the reporting

period. At a minimum, such public disclosure shall occur every

month.

(3) The Commission, by rule or order, may exempt, condi-
tionally or unconditionally, any institutional investment manager
or security or any class of institutional investment managers or se-
curities from any or all of the provisions of this subsection or the
rules thereunder.

(4) The Commission shall make available to the public for a
reasonable fee a list of all equity securities of a class described in
section 13(d)(1) of this title, updated no less frequently than reports
are required to be filed pursuant to paragraph (1) of this sub-
section. The Commission shall tabulate the information contained
in any report filed pursuant to this subsection in a manner which
will, in the view of the Commission, maximize the usefulness of the
information to other Federal and State authorities and the public.
Promptly after the filing of any such report, the Commission shall
make the information contained therein conveniently available to
the public for a reasonable fee in such form as the Commission, by
rule, may prescribe, except that the Commission, as it determines
to be necessary or appropriate in the public interest or for the pro-
tection of investors, may delay or prevent public disclosure of any
such information in accordance with section 552 of title 5, United
States Code. Notwithstanding the preceding sentence, any such in-
formation identifying the securities held by the account of a nat-
ural person or an estate or trust (other than a business trust or
investment company) shall not be disclosed to the public.

(5) In exercising its authority under this subsection, the Com-
mission shall determine (and so state) that its action is necessary
or appropriate in the public interest and for the protection of inves-
tors or to maintain fair and orderly markets or, in granting an ex-
emption, that its action is consistent with the protection of inves-
tors and the purposes of this subsection. In exercising such author-
ity the Commission shall take such steps as are within its power,
including consulting with the Comptroller General of the United
States, the Director of the Office of Management and Budget, the
appropriate regulatory agencies, Federal and State authorities
which, directly or indirectly, require reports from institutional in-
vestment managers of information substantially similar to that
called for by this subsection, national securities exchanges, and
registered securities associations, (A) to achieve uniform, central-
ized reporting of information concerning the securities holdings of
and transactions by or for accounts with respect to which institu-
tional investment managers exercise investment discretion, and (B)
consistently with the objective set forth in the preceding subpara-
graph, to avoid unnecessarily duplicative reporting by, and mini-
mize the compliance burden on, institutional investment managers.
Federal authorities which, directly or indirectly, require reports
from institutional investment managers of information substan-
tially similar to that called for by this subsection shall cooperate
with the Commission in the performance of its responsibilities
under the preceding sentence. An institutional investment manager
which is a bank, the deposits of which are insured in accordance
with the Federal Deposit Insurance Act, shall file with the appro-
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priate regulatory agency a copy of every report filed with the Com-
mission pursuant to this subsection.

(6)(A) For purposes of this subsection the term “institutional
investment manager” includes any person, other than a natural
person, investing in or buying and selling securities for its own ac-
count, and any person exercising investment discretion with re-
spect to the account of any other person.

(B) The Commission shall adopt such rules as it deems nec-
essary or appropriate to prevent duplicative reporting pursuant to
this subsection by two or more institutional investment managers
exercising investment discretion with respect to the same amount.

(g)(1) Any person who is directly or indirectly the beneficial
owner of more than 5 per centum of any security of a class de-
scribed in subsection (d)(1) of this section or otherwise becomes or
is deemed to become a beneficial owner of any security of a class
described in subsection (d)(1) upon the purchase or sale of a secu-
rity-based swap that the Commission may define by rule shall file
with the Commission a statement setting forth, in such form and
at such time as the Commission may, by rule, prescribe—

(A) such person’s identity, residence, and citizenship; and
(B) the number and description of the shares in which
such person has an interest and the nature of such interest.

(2) If any material change occurs in the facts set forth in the
statement filed with the Commission, an amendment shall be filed
with the Commission, in accordance with such rules and regula-
tions as the Commission may prescribe as necessary or appropriate
in the public interest or for the protection of investors.

(3) When two or more persons act as a partnership, limited
partnership, syndicate, or other group for the purpose of acquiring,
holding, or disposing of securities of an issuer, such syndicate or
group shall be deemed a “person” for the purposes of this sub-
section.

(4) In determining, for purposes of this subsection, any per-
centage of a class of any security, such class shall be deemed to
consist of the amount of the outstanding securities of such class,
exclusive of any securities of such class held by or for the account
of the issuer or a subsidiary of the issuer.

(5) In exercising its authority under this subsection, the Com-
mission shall take such steps as it deems necessary or appropriate
in the public interest or for the protection of investors (A) to
achieve centralized reporting of information regarding ownership,
(B) to avoid unnecessarily duplicative reporting by and minimize
the compliance burden on persons required to report, and (C) to
tabulate and promptly make available the information contained in
any report filed pursuant to this subsection in a manner which
will, in the view of the Commission, maximize the usefulness of the
information to other Federal and State agencies and the public.

(6) The Commission may, by rule or order, exempt, in whole
or in part, any person or class of persons from any or all of the re-
porting requirements of this subsection as it deems necessary or
appropriate in the public interest or for the protection of investors.

(h) LARGE TRADER REPORTING.—

(1) IDENTIFICATION REQUIREMENTS FOR LARGE TRADERS.—

For the purpose of monitoring the impact on the securities
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markets of securities transactions involving a substantial vol-
ume or a large fair market value or exercise value and for the
purpose of otherwise assisting the Commission in the enforce-
ment of this title, each large trader shall—

(A) provide such information to the Commission as the
Commission may by rule or regulation prescribe as nec-
essary or appropriate, identifying such large trader and all
accounts in or through which such large trader effects such
transactions; and

(B) identify, in accordance with such rules or regula-
tions as the Commission may prescribe as necessary or ap-
propriate, to any registered broker or dealer by or through
whom such large trader directly or indirectly effects securi-
ties transactions, such large trader and all accounts di-
rectly or indirectly maintained with such broker or dealer
by such large trader in or through which such transactions
are effected.

(2) RECORDKEEPING AND REPORTING REQUIREMENTS FOR
BROKERS AND DEALERS.—Every registered broker or dealer
shall make and keep for prescribed periods such records as the
Commission by rule or regulation prescribes as necessary or
appropriate in the public interest, for the protection of inves-
tors, or otherwise in furtherance of the purposes of this title,
with respect to securities transactions that equal or exceed the
reporting activity level effected directly or indirectly by or
through such registered broker or dealer of or for any person
that such broker or dealer knows is a large trader, or any per-
son that such broker or dealer has reason to know is a large
trader on the basis of transactions in securities effected by or
through such broker or dealer. Such records shall be available
for reporting to the Commission, or any self-regulatory organi-
zation that the Commission shall designate to receive such re-
ports, on the morning of the day following the day the trans-
actions were effected, and shall be reported to the Commission
or a self-regulatory organization designated by the Commission
immediately upon request by the Commission or such a self-
regulatory organization. Such records and reports shall be in
a format and transmitted in a manner prescribed by the Com-
mission (including, but not limited to, machine readable form).

(3) AGGREGATION RULES.—The Commission may prescribe
rules or regulations governing the manner in which trans-
actions and accounts shall be aggregated for the purpose of
this subsection, including aggregation on the basis of common
ownership or control.

(4) EXAMINATION OF BROKER AND DEALER RECORDS.—All
records required to be made and kept by registered brokers
and dealers pursuant to this subsection with respect to trans-
actions effected by large traders are subject at any time, or
from time to time, to such reasonable periodic, special, or other
examinations by representatives of the Commission as the
Commission deems necessary or appropriate in the public in-
terest, for the protection of investors, or otherwise in further-
ance of the purposes of this title.
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(5) FACTORS TO BE CONSIDERED IN COMMISSION ACTIONS.—
In exercising its authority under this subsection, the Commis-
sion shall take into account—

(A) existing reporting systems;

(B) the costs associated with maintaining information
with respect to transactions effected by large traders and
reporting such information to the Commission or self-regu-
latory organizations; and

(C) the relationship between the United States and
international securities markets.

(6) EXEMPTIONS.—The Commission, by rule, regulation, or
order, consistent with the purposes of this title, may exempt
any person or class of persons or any transaction or class of
transactions, either conditionally or upon specified terms and
conditions or for stated periods, from the operation of this sub-
section, and the rules and regulations thereunder.

(7) AUTHORITY OF COMMISSION TO LIMIT DISCLOSURE OF IN-
FORMATION.—Notwithstanding any other provision of law, the
Commission shall not be compelled to disclose any information
required to be kept or reported under this subsection. Nothing
in this subsection shall authorize the Commission to withhold
information from Congress, or prevent the Commission from
complying with a request for information from any other Fed-
eral department or agency requesting information for purposes
within the scope of its jurisdiction, or complying with an order
of a court of the United States in an action brought by the
United States or the Commission. For purposes of section 552
of title 5, United States Code, this subsection shall be consid-
ered a statute described in subsection (b)(3)(B) of such section
552.

(8) DEFINITIONS.—For purposes of this subsection—

(A) the term “large trader” means every person who,
for his own account or an account for which he exercises
investment discretion, effects transactions for the purchase
or sale of any publicly traded security or securities by use
of any means or instrumentality of interstate commerce or
of the mails, or of any facility of a national securities ex-
change, directly or indirectly by or through a registered
broker or dealer in an aggregate amount equal to or in ex-
cess of the identifying activity level,

(B) the term “publicly traded security” means any eq-
uity security (including an option on individual equity se-
curities, and an option on a group or index of such securi-
ties) listed, or admitted to unlisted trading privileges, on
a national securities exchange, or quoted in an automated
interdealer quotation system:;

(C) the term “identifying activity level” means trans-
actions in publicly traded securities at or above a level of
volume, fair market value, or exercise value as shall be
fixed from time to time by the Commission by rule or regu-
lation, specifying the time interval during which such
transactions shall be aggregated,;

(D) the term “reporting activity level” means trans-
actions in publicly traded securities at or above a level of
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volume, fair market value, or exercise value as shall be

fixed from time to time by the Commission by rule, regula-

tion, or order, specifying the time interval during which
such transactions shall be aggregated; and
(E) the term “person” has the meaning given in section

3(a)(9) of this title and also includes two or more persons

acting as a partnership, limited partnership, syndicate, or

other group, but does not include a foreign central bank.

(1) Accuracy oOfF FINANCIAL REPORTS.—Each financial report
that contains financial statements, and that is required to be pre-
pared in accordance with (or reconciled to) generally accepted ac-
counting principles under this title and filed with the Commission
shall reflect all material correcting adjustments that have been
identified by a registered public accounting firm in accordance with
generally accepted accounting principles and the rules and regula-
tions of the Commission.

(j) OFF-BALANCE SHEET TRANSACTIONS.—Not later than 180
days after the date of enactment of the Sarbanes-Oxley Act of 2002,
the Commission shall issue final rules providing that each annual
and quarterly financial report required to be filed with the Com-
mission shall disclose all material off-balance sheet transactions,
arrangements, obligations (including contingent obligations), and
other relationships of the issuer with unconsolidated entities or
other persons, that may have a material current or future effect on
financial condition, changes in financial condition, results of oper-
ations, liquidity, capital expenditures, capital resources, or signifi-
cant components of revenues or expenses.

(k) PROHIBITION ON PERSONAL LOANS TO EXECUTIVES.—

(1) IN GENERAL.—It shall be unlawful for any issuer (as de-
fined in section 2 of the Sarbanes-Oxley Act of 2002), directly
or indirectly, including through any subsidiary, to extend or
maintain credit, to arrange for the extension of credit, or to
renew an extension of credit, in the form of a personal loan to
or for any director or executive officer (or equivalent thereof)
of that issuer. An extension of credit maintained by the issuer
on the date of enactment of this subsection shall not be subject
to the provisions of this subsection, provided that there is no
material modification to any term of any such extension of
credit or any renewal of any such extension of credit on or
after that date of enactment.

(2) LiMITATION.—Paragraph (1) does not preclude any
home improvement and manufactured home loans (as that
term is defined in section 5 of the Home Owners’ Loan Act (12
U.S.C. 1464)), consumer credit (as defined in section 103 of the
Truth in Lending Act (15 U.S.C. 1602)), or any extension of
credit under an open end credit plan (as defined in section 103
of the Truth in Lending Act (15 U.S.C. 1602)), or a charge card
(as defined in section 127(c)(4)(e) of the Truth in Lending Act
(15 U.S.C. 1637(c)(4)(e)), or any extension of credit by a broker
or dealer registered under section 15 of this title to an em-
ployee of that broker or dealer to buy, trade, or carry securi-
ties, that is permitted under rules or regulations of the Board
of Governors of the Federal Reserve System pursuant to sec-
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tion 7 of this title (other than an extension of credit that would

be used to purchase the stock of that issuer), that is—

(A) made or provided in the ordinary course of the con-
sumer credit business of such issuer;

(B) of a type that is generally made available by such
issuer to the public; and

(C) made by such issuer on market terms, or terms
that are no more favorable than those offered by the issuer
to the general public for such extensions of credit.

(3) RULE OF CONSTRUCTION FOR CERTAIN LOANS.—Para-
graph (1) does not apply to any loan made or maintained by
an insured depository institution (as defined in section 3 of the
Federal Deposit Insurance Act (12 U.S.C. 1813)), if the loan is
subject to the insider lending restrictions of section 22(h) of the
Federal Reserve Act (12 U.S.C. 375b).

(1) REAL TIME ISSUER DISCLOSURES.—Each issuer reporting
under section 13(a) or 15(d) shall disclose to the public on a rapid
and current basis such additional information concerning material
changes in the financial condition or operations of the issuer, in
plain English, which may include trend and qualitative information
and graphic presentations, as the Commission determines, by rule,
is necessary or useful for the protection of investors and in the pub-
lic interest.

(m) PUBLIC AVAILABILITY OF SECURITY-BASED SWAP TRANS-
ACTION DATA.—

(1) IN GENERAL.—

(A) DEFINITION OF REAL-TIME PUBLIC REPORTING.—In
this paragraph, the term “real-time public reporting”
means to report data relating to a security-based swap
transaction, including price and volume, as soon as techno-
logically practicable after the time at which the security-
based swap transaction has been executed.

(B) PURPOSE.—The purpose of this subsection is to au-
thorize the Commission to make security-based swap
transaction and pricing data available to the public in such
form and at such times as the Commission determines ap-
propriate to enhance price discovery.

(C) GENERAL RULE.—The Commission is authorized to
provide by rule for the public availability of security-based
swap transaction, volume, and pricing data as follows:

(i) With respect to those security-based swaps that
are subject to the mandatory clearing requirement de-
scribed in section 3C(a)(1) (including those security-
based swaps that are excepted from the requirement
pursuant to section 3C(g)), the Commission shall re-
quire real-time public reporting for such transactions.

(i1) With respect to those security-based swaps
that are not subject to the mandatory clearing require-
ment described in section 3C(a)(1), but are cleared at
a registered clearing agency, the Commission shall re-
quire real-time public reporting for such transactions.

(ii1) With respect to security-based swaps that are
not cleared at a registered clearing agency and which
are reported to a security-based swap data repository
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or the Commission under section 3C(a)(6), the Com-

mission shall require real-time public reporting for

such transactions, in a manner that does not disclose
the business transactions and market positions of any
person.

(iv) With respect to security-based swaps that are
determined to be required to be cleared under section
3C(b) but are not cleared, the Commission shall re-
quire real-time public reporting for such transactions.
(D) REGISTERED ENTITIES AND PUBLIC REPORTING.—

The Commission may require registered entities to pub-
licly disseminate the security-based swap transaction and
pricing data required to be reported under this paragraph.

(E) RULEMAKING REQUIRED.—With respect to the rule
providing for the public availability of transaction and
pricing data for security-based swaps described in clauses
(i) and (ii) of subparagraph (C), the rule promulgated by
the Commission shall contain provisions—

(i) to ensure such information does not identify
the participants;

(il) to specify the criteria for determining what
constitutes a large notional security-based swap trans-
action (block trade) for particular markets and con-
tracts;

(i11) to specify the appropriate time delay for re-
porting large notional security-based swap trans-
actions (block trades) to the public; and

(iv) that take into account whether the public dis-
closure will materially reduce market liquidity.

(F) TIMELINESS OF REPORTING.—Parties to a security-
based swap (including agents of the parties to a security-
based swap) shall be responsible for reporting security-
based swap transaction information to the appropriate reg-
istered entity in a timely manner as may be prescribed by
the Commission.

(G) REPORTING OF SWAPS TO REGISTERED SECURITY-
BASED SWAP DATA REPOSITORIES.—Each security-based
swap (whether cleared or uncleared) shall be reported to a
registered security-based swap data repository.

(H) REGISTRATION OF CLEARING AGENCIES.—A clearing
agency may register as a security-based swap data reposi-
tory.

(2) SEMIANNUAL AND ANNUAL PUBLIC REPORTING OF AGGRE-
GATE SECURITY-BASED SWAP DATA.—

(A) IN GENERAL.—In accordance with subparagraph
(B), the Commission shall issue a written report on a semi-
annual and annual basis to make available to the public
information relating to—

(i) the trading and clearing in the major security-
based swap categories; and

(i1) the market participants and developments in
new products.

(B) USE; CONSULTATION.—In preparing a report under
subparagraph (A), the Commission shall—
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(1) use information from security-based swap data
repositories and clearing agencies; and

(i) consult with the Office of the Comptroller of
the Currency, the Bank for International Settlements,
and such other regulatory bodies as may be necessary.
(C) AUTHORITY OF COMMISSION.—The Commission

may, by rule, regulation, or order, delegate the public re-

porting responsibilities of the Commission under this para-
graph in accordance with such terms and conditions as the

Commission determines to be appropriate and in the pub-

lic interest.

(n) SECURITY-BASED SWAP DATA REPOSITORIES.—

(1) REGISTRATION REQUIREMENT.—It shall be unlawful for
any person, unless registered with the Commission, directly or
indirectly, to make use of the mails or any means or instru-
mentality of interstate commerce to perform the functions of a
security-based swap data repository.

(2) INSPECTION AND EXAMINATION.—Each registered secu-
rity-based swap data repository shall be subject to inspection
and examination by any representative of the Commission.

(3) COMPLIANCE WITH CORE PRINCIPLES.—

(A) IN GENERAL.—To be registered, and maintain reg-
istration, as a security-based swap data repository, the se-
curity-based swap data repository shall comply with—

(i) the requirements and core principles described
in this subsection; and

(i) any requirement that the Commission may im-
pose by rule or regulation.

(B) REASONABLE DISCRETION OF SECURITY-BASED SWAP
DATA REPOSITORY.—Unless otherwise determined by the
Commission, by rule or regulation, a security-based swap
data repository described in subparagraph (A) shall have
reasonable discretion in establishing the manner in which
the security-based swap data repository complies with the
core principles described in this subsection.

(4) STANDARD SETTING.—

(A) DATA IDENTIFICATION.—

(1) IN GENERAL.—In accordance with clause (ii),
the Commission shall prescribe standards that specify
the data elements for each security-based swap that
shall be collected and maintained by each registered
security-based swap data repository.

(i1) REQUIREMENT.—In carrying out clause (i), the
Commission shall prescribe consistent data element
standards applicable to registered entities and report-
ing counterparties.

(B) DATA COLLECTION AND MAINTENANCE.—The Com-
mission shall prescribe data collection and data mainte-
nance standards for security-based swap data repositories.

(C) CoMPARABILITY.—The standards prescribed by the
Commission under this subsection shall be comparable to
the data standards imposed by the Commission on clearing
agencies in connection with their clearing of security-based
swaps.
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(5) DUTIES.—A security-based swap data repository shall—

(A) accept data prescribed by the Commission for each
security-based swap under subsection (b);

(B) confirm with both counterparties to the security-
based swap the accuracy of the data that was submitted;

(C) maintain the data described in subparagraph (A)
in such form, in such manner, and for such period as may
be required by the Commission,;

(D)) provide direct electronic access to the Commis-
sion (or any designee of the Commission, including another
registered entity); and

(ii) provide the information described in subparagraph
(A) in such form and at such frequency as the Commission
may require to comply with the public reporting require-
ments set forth in subsection (m);

(E) at the direction of the Commission, establish auto-
mated systems for monitoring, screening, and analyzing
security-based swap data;

(F) maintain the privacy of any and all security-based
swap transaction information that the security-based swap
data repository receives from a security-based swap dealer,
counterparty, or any other registered entity; and

(G) on a confidential basis pursuant to section 24,
upon request, and after notifying the Commission of the
request, make available security-based swap data obtained
by the security-based swap data repository, including indi-
vidual counterparty trade and position data, to—

(i) each appropriate prudential regulator;
(i1) the Financial Stability Oversight Council,
(iii) the Commodity Futures Trading Commission;
(iv) the Department of Justice; and
(v) any other person that the Commission deter-
mines to be appropriate, including—

(I) foreign financial supervisors (including for-
eign futures authorities);

(II) foreign central banks;

(III) foreign ministries; and

(IV) other foreign authorities.

(H) CONFIDENTIALITY AGREEMENT.—Before the secu-
rity-based swap data repository may share information
with any entity described in subparagraph (G), the secu-
rity-based swap data repository shall receive a written
agreement from each entity stating that the entity shall
abide by the confidentiality requirements described in sec-
tion 24 relating to the information on security-based swap
transactions that is provided.

(6) DESIGNATION OF CHIEF COMPLIANCE OFFICER.—

(A) IN GENERAL.—Each security-based swap data re-
pository shall designate an individual to serve as a chief
compliance officer.

(B) DuTiEs.—The chief compliance officer shall—

(1) report directly to the board or to the senior offi-

cer of the security-based swap data repository;
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(i1) review the compliance of the security-based
swap data repository with respect to the requirements
and core principles described in this subsection;

(iii) in consultation with the board of the security-
based swap data repository, a body performing a func-
tion similar to the board of the security-based swap
data repository, or the senior officer of the security-
based swap data repository, resolve any conflicts of in-
terest that may arise;

(iv) be responsible for administering each policy
and procedure that is required to be established pur-
suant to this section;

(v) ensure compliance with this title (including
regulations) relating to agreements, contracts, or
transactions, including each rule prescribed by the
Commission under this section;

(vi) establish procedures for the remediation of
noncompliance issues identified by the chief compli-
ance officer through any—

(I) compliance office review;

(IT) look-back;

(IIT) internal or external audit finding;

(IV) self-reported error; or

(V) validated complaint; and
(vii) establish and follow appropriate procedures

for the handling, management response, remediation,

retesting, and closing of noncompliance issues.

(C) ANNUAL REPORTS.—

(i) IN GENERAL.—In accordance with rules pre-
scribed by the Commission, the chief compliance offi-
cer shall annually prepare and sign a report that con-
tains a description of—

(I) the compliance of the security-based swap
data repository of the chief compliance officer with
respect to this title (including regulations); and

(II) each policy and procedure of the security-
based swap data repository of the chief compliance
officer (including the code of ethics and conflict of
interest policies of the security-based swap data
repository).

(ii) REQUIREMENTS.—A compliance report under
clause (i) shall—

(I) accompany each appropriate financial re-
port of the security-based swap data repository
that is required to be furnished to the Commission
pursuant to this section; and

(IT) include a certification that, under penalty
0{ law, the compliance report is accurate and com-
plete.

(7) CORE PRINCIPLES APPLICABLE TO SECURITY-BASED SWAP
DATA REPOSITORIES.—

(A) ANTITRUST CONSIDERATIONS.—Unless necessary or
appropriate to achieve the purposes of this title, the swap
data repository shall not—
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(i) adopt any rule or take any action that results
in any unreasonable restraint of trade; or

(il) impose any material anticompetitive burden
on the trading, clearing, or reporting of transactions.
(B) GOVERNANCE ARRANGEMENTS.—Each security-

based swap data repository shall establish governance ar-
rangements that are transparent—

(i) to fulfill public interest requirements; and

(i) to support the objectives of the Federal Gov-
ernment, owners, and participants.

(C) CoNFLICTS OF INTEREST.—Each security-based
swap data repository shall—

(1) establish and enforce rules to minimize con-
flicts of interest in the decision-making process of the
security-based swap data repository; and

(ii) establish a process for resolving any conflicts
of interest described in clause (i).

(D) ADDITIONAL DUTIES DEVELOPED BY COMMISSION.—

(1) IN GENERAL.—The Commission may develop 1
or more additional duties applicable to security-based
swap data repositories.

(ii) CONSIDERATION OF EVOLVING STANDARDS.—In
developing additional duties under subparagraph (A),
the Commission may take into consideration any
evolving standard of the United States or the inter-
national community.

(iii) ADDITIONAL DUTIES FOR COMMISSION DES-
IGNEES.—The Commission shall establish additional
duties for any registrant described in section
13(m)(2)(C) in order to minimize conflicts of interest,
protect data, ensure compliance, and guarantee the
safety and security of the security-based swap data re-
pository.

(8) REQUIRED REGISTRATION FOR SECURITY-BASED SWAP

DATA REPOSITORIES.—Any person that is required to be reg-

istered as a security-based swap data repository under this

subsection shall register with the Commission, regardless of
whether that person is also licensed under the Commodity Ex-
change Act as a swap data repository.

(9) RULES.—The Commission shall adopt rules governing
persons that are registered under this subsection.

(o) BENEFICIAL OWNERSHIP.—For purposes of this section and
section 16, a person shall be deemed to acquire beneficial owner-
ship of an equity security based on the purchase or sale of a secu-
rity-based swap, only to the extent that the Commission, by rule,
determines after consultation with the prudential regulators and
the Secretary of the Treasury, that the purchase or sale of the se-
curity-based swap, or class of security-based swap, provides inci-
dents of ownership comparable to direct ownership of the equity se-
curity, and that it is necessary to achieve the purposes of this sec-
tion that the purchase or sale of the security-based swaps, or class
of security-based swap, be deemed the acquisition of beneficial own-
ership of the equity security.

February 12, 2023 As Amended Through P.L. 117-328, Enacted December 29, 2022



G:\COMP\SEC\SECURITIES EXCHANGE ACT OF 1934.XML

141 SECURITIES EXCHANGE ACT OF 1934 Sec. 13

(p) Di1SCLOSURES RELATING TO CONFLICT MINERALS ORIGI-
NATING IN THE DEMOCRATIC REPUBLIC OF THE CONGO.—
(1) REGULATIONS.—

(A) IN GENERAL.—Not later than 270 days after the
date of the enactment of this subsection, the Commission
shall promulgate regulations requiring any person de-
scribed in paragraph (2) to disclose annually, beginning
with the person’s first full fiscal year that begins after the
date of promulgation of such regulations, whether conflict
minerals that are necessary as described in paragraph
(2)(B), in the year for which such reporting is required, did
originate in the Democratic Republic of the Congo or an
adjoining country and, in cases in which such conflict min-
erals did originate in any such country, submit to the
Commission a report that includes, with respect to the pe-
riod covered by the report—

(1) a description of the measures taken by the per-
son to exercise due diligence on the source and chain
of custody of such minerals, which measures shall in-
clude an independent private sector audit of such re-
port submitted through the Commission that is con-
ducted in accordance with standards established by
the Comptroller General of the United States, in ac-
cordance with rules promulgated by the Commission,
in consultation with the Secretary of State; and

(i) a description of the products manufactured or
contracted to be manufactured that are not DRC con-
flict free (“DRC conflict free” is defined to mean the
products that do not contain minerals that directly or
indirectly finance or benefit armed groups in the
Democratic Republic of the Congo or an adjoining
country), the entity that conducted the independent
private sector audit in accordance with clause (i), the
facilities used to process the conflict minerals, the
country of origin of the conflict minerals, and the ef-
forts to determine the mine or location of origin with
the greatest possible specificity.

(B) CERTIFICATION.—The person submitting a report
under subparagraph (A) shall certify the audit described in
clause (i) of such subparagraph that is included in such re-
port. Such a certified audit shall constitute a critical com-
ponent of due diligence in establishing the source and
chain of custody of such minerals.

(C) UNRELIABLE DETERMINATION.—If a report required
to be submitted by a person under subparagraph (A) relies
on a determination of an independent private sector audit,
as described under subparagraph (A)(1), or other due dili-
gence processes previously determined by the Commission
to be unreliable, the report shall not satisfy the require-
ments of the regulations promulgated under subparagraph
(A)Q@).

(D) DRC coNFLICT FREE.—For purposes of this para-
graph, a product may be labeled as “DRC conflict free” if
the product does not contain conflict minerals that directly
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or indirectly finance or benefit armed groups in the Demo-

cratic Republic of the Congo or an adjoining country.

(E) INFORMATION AVAILABLE TO THE PUBLIC.—Each
person described under paragraph (2) shall make available
to the public on the Internet website of such person the in-
formation disclosed by such person under subparagraph
(A).

(2) PERSON DESCRIBED.—A person is described in this
paragraph if—

(A) the person is required to file reports with the Com-
mission pursuant to paragraph (1)(A); and

(B) conflict minerals are necessary to the functionality
or production of a product manufactured by such person.
(3) REVISIONS AND WAIVERS.—The Commission shall revise

or temporarily waive the requirements described in paragraph
(1) if the President transmits to the Commission a determina-
tion that—

(A) such revision or waiver is in the national security
interest of the United States and the President includes
the reasons therefor; and

(B) establishes a date, not later than 2 years after the
initial publication of such exemption, on which such ex-
emption shall expire.

(4) TERMINATION OF DISCLOSURE REQUIREMENTS.—The re-
quirements of paragraph (1) shall terminate on the date on
which the President determines and certifies to the appropriate
congressional committees, but in no case earlier than the date
that is one day after the end of the 5-year period beginning on
the date of the enactment of this subsection, that no armed
groups continue to be directly involved and benefitting from
commercial activity involving conflict minerals.

(5) DEFINITIONS.—For purposes of this subsection, the
terms “adjoining country”, “appropriate congressional commit-
tees”, “armed group”, and “conflict mineral” have the meaning
given those terms under section 1502 of the Dodd-Frank Wall
Street Reform and Consumer Protection Act.

(q) DISCLOSURE OF PAYMENTS BY RESOURCE EXTRACTION
ISSUERS.—

(1) DEFINITIONS.—In this subsection—

(A) the term “commercial development of oil, natural
gas, or minerals” includes exploration, extraction, proc-
essing, export, and other significant actions relating to oil,
natural gas, or minerals, or the acquisition of a license for
any such activity, as determined by the Commission,;

(B) the term “foreign government” means a foreign
government, a department, agency, or instrumentality of a
foreign government, or a company owned by a foreign gov-
ernment, as determined by the Commission,;

(C) the term “payment”—

(i) means a payment that is—
(I) made to further the commercial develop-
ment of oil, natural gas, or minerals; and
(IT) not de minimis; and
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(i1) includes taxes, royalties, fees (including license
fees), production entitlements, bonuses, and other ma-
terial benefits, that the Commission, consistent with
the guidelines of the Extractive Industries Trans-
parency Initiative (to the extent practicable), deter-
mines are part of the commonly recognized revenue
stream for the commercial development of oil, natural
gas, or minerals;

(D) the term “resource extraction issuer” means an
issuer that—

(1) is required to file an annual report with the
Commission; and

(i1) engages in the commercial development of oil,
natural gas, or minerals;

(E) the term “interactive data format” means an elec-
tronic data format in which pieces of information are iden-
tified using an interactive data standard; and

(F) the term “interactive data standard” means stand-
ardized list of electronic tags that mark information in-
cluded in the annual report of a resource extraction issuer.
(2) DISCLOSURE.—

(A) INFORMATION REQUIRED.—Not later than 270 days
after the date of enactment of the Dodd-Frank Wall Street
Reform and Consumer Protection Act, the Commission
shall issue final rules that require each resource extraction
issuer to include in an annual report of the resource ex-
traction issuer information relating to any payment made
by the resource extraction issuer, a subsidiary of the re-
source extraction issuer, or an entity under the control of
the resource extraction issuer to a foreign government or
the Federal Government for the purpose of the commercial
development of oil, natural gas, or minerals, including—

(i) the type and total amount of such payments
made for each project of the resource extraction issuer
relating to the commercial development of oil, natural
gas, or minerals; and

(ii) the type and total amount of such payments
made to each government.

(B) CONSULTATION IN RULEMAKING.—In issuing rules
under subparagraph (A), the Commission may consult with
any agency or entity that the Commission determines is
relevant.

(C) INTERACTIVE DATA FORMAT.—The rules issued
under subparagraph (A) shall require that the information
included in the annual report of a resource extraction
issuer be submitted in an interactive data format.

(D) INTERACTIVE DATA STANDARD.—

(i) IN GENERAL.—The rules issued under subpara-
graph (A) shall establish an interactive data standard
for the information included in the annual report of a
resource extraction issuer.

(i) ELECTRONIC TAGS.—The interactive data
standard shall include electronic tags that identify, for
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any payments made by a resource extraction issuer to

a foreign government or the Federal Government—

(I) the total amounts of the payments, by cat-
egory;

(IT) the currency used to make the payments;

(IIT) the financial period in which the pay-
ments were made;

(IV) the business segment of the resource ex-
traction issuer that made the payments;

(V) the government that received the pay-
ments, and the country in which the government
is located;

(VI) the project of the resource extraction
issuer to which the payments relate; and

(VII) such other information as the Commis-
sion may determine is necessary or appropriate in
the public interest or for the protection of inves-
tors.

(E) INTERNATIONAL TRANSPARENCY EFFORTS.—To the
extent practicable, the rules issued under subparagraph
(A) shall support the commitment of the Federal Govern-
ment to international transparency promotion efforts relat-
ing to the commercial development of oil, natural gas, or
minerals.

(F) EFFECTIVE DATE.—With respect to each resource
extraction issuer, the final rules issued under subpara-
graph (A) shall take effect on the date on which the re-
source extraction issuer is required to submit an annual
report relating to the fiscal year of the resource extraction
issuer that ends not earlier than 1 year after the date on
which the Commission issues final rules under subpara-
graph (A).

(3) PUBLIC AVAILABILITY OF INFORMATION.—

(A) IN GENERAL.—To the extent practicable, the Com-
mission shall make available online, to the public, a com-
pilation of the information required to be submitted under
the rules issued under paragraph (2)(A).

(B) OTHER INFORMATION.—Nothing in this paragraph
shall require the Commission to make available online in-
formation other than the information required to be sub-
mitted under the rules issued under paragraph (2)(A).

(4) AUTHORIZATION OF APPROPRIATIONS.—There are author-

ized to be appropriated to the Commission such sums as may
be necessary to carry out this subsection.
(r) D1SCLOSURE OF CERTAIN ACTIVITIES RELATING TO IRAN.—

(1) IN GENERAL.—Each issuer required to file an annual or

quarterly report under subsection (a) shall disclose in that re-
port the information required by paragraph (2) if, during the
period covered by the report, the issuer or any affiliate of the
issuer—

(A) knowingly engaged in an activity described in sub-
section (a) or (b) of section 5 of the Iran Sanctions Act of
1996 (Public Law 104-172; 50 U.S.C. 1701 note);
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(B) knowingly engaged in an activity described in sub-
section (c)(2) of section 104 of the Comprehensive Iran
Sanctions, Accountability, and Divestment Act of 2010 (22
U.S.C. 8513) or a transaction described in subsection (d)(1)
of that section;

(C) knowingly engaged in an activity described in sec-
tion 105A(b)(2) of that Act; or

h(D) knowingly conducted any transaction or dealing
with—

(i) any person the property and interests in prop-

erty of which are blocked pursuant to Executive Order

No. 13224 (66 Fed. Reg. 49079; relating to blocking

property and prohibiting transactions with persons

who commit, threaten to commit, or support ter-
rorism);

(i) any person the property and interests in prop-
erty of which are blocked pursuant to Executive Order

No. 13382 (70 Fed. Reg. 38567; relating to blocking of

property of weapons of mass destruction proliferators

and their supporters); or
(iii) any person or entity identified under section

560.304 of title 31, Code of Federal Regulations (relat-

ing to the definition of the Government of Iran) with-

out the specific authorization of a Federal department
or agency.

(2) INFORMATION REQUIRED.—If an issuer or an affiliate of
the issuer has engaged in any activity described in paragraph
(1), the issuer shall disclose a detailed description of each such
activity, including—

(A) the nature and extent of the activity;

(B) the gross revenues and net profits, if any, attrib-
utable to the activity; and

(C) whether the issuer or the affiliate of the issuer (as
the case may be) intends to continue the activity.

(3) NOTICE OF DISCLOSURES.—If an issuer reports under
paragraph (1) that the issuer or an affiliate of the issuer has
knowingly engaged in any activity described in that paragraph,
the issuer shall separately file with the Commission, concur-
rently with the annual or quarterly report under subsection
(a), a notice that the disclosure of that activity has been in-
cluded in that annual or quarterly report that identifies the
issuer and contains the information required by paragraph (2).

(4) PUBLIC DISCLOSURE OF INFORMATION.—Upon receiving
a notice under paragraph (3) that an annual or quarterly re-
port includes a disclosure of an activity described in paragraph
(1), the Commission shall promptly—

(A) transmit the report to—

(1) the President;
(i1)) the Committee on Foreign Affairs and the

Committee on Financial Services of the House of Rep-

resentatives; and

(iii) the Committee on Foreign Relations and the
Committee on Banking, Housing, and Urban Affairs of
the Senate; and
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(B) make the information provided in the disclosure
and the notice available to the public by posting the infor-
mation on the Internet website of the Commission.

(5) INVESTIGATIONS.—Upon receiving a report under para-
graph (4) that includes a disclosure of an activity described in
paragraph (1) (other than an activity described in subpara-
graph (D)(iii) of that paragraph), the President shall—

(A) initiate an investigation into the possible imposi-
tion of sanctions under the Iran Sanctions Act of 1996
(Public Law 104-172; 50 U.S.C. 1701 note), section 104 or
105A of the Comprehensive Iran Sanctions, Accountability,
and Divestment Act of 2010, an Executive order specified
in clause (i) or (ii) of paragraph (1)(D), or any other provi-
sion of law relating to the imposition of sanctions with re-
spect to Iran, as applicable; and

(B) not later than 180 days after initiating such an in-
vestigation, make a determination with respect to whether
sanctions should be imposed with respect to the issuer or
the affiliate of the issuer (as the case may be).

(6) SUNSET.—The provisions of this subsection shall termi-
nate on the date that is 30 days after the date on which the
President makes the certification described in section 401(a) of
the Comprehensive Iran Sanctions, Accountability, and Divest-
ment Act of 2010 (22 U.S.C. 8551(a)).

(s) DATA STANDARDS.—

(1) REQUIREMENT.—The Commission shall, by rule, adopt
data standards for all collections of information with respect to
periodic and current reports required to be filed or furnished
under this section or under section 15(d), except that the Com-
mission may exempt exhibits, signatures, and certifications
from those data standards.

(2) CONsISTENCY.—The data standards required under
paragraph (1) shall incorporate, and ensure compatibility with
(to the extent feasible), all applicable data standards estab-
lished in the rules promulgated under section 124 of the Finan-
cial Stability Act of 2010, including, to the extent practicable,
by having the characteristics described in clauses (i) through
(vi) of subsection (¢)(1)(B) of such section 124.

SEC. 13A. [78m-11 REPORTING AND RECORDKEEPING FOR CERTAIN
SECURITY-BASED SWAPS.

(a) REQUIRED REPORTING OF SECURITY-BASED SWAPS NOT Ac-
CEPTED BY ANY CLEARING AGENCY OR DERIVATIVES CLEARING OR-
GANIZATION.—

(1) IN GENERAL.—Each security-based swap that is not ac-
cepted for clearing by any clearing agency or derivatives clear-
ing organization shall be reported to—

(A) a security-based swap data repository described in
section 13(n); or

(B) in the case in which there is no security-based
swap data repository that would accept the security-based
swap, to the Commission pursuant to this section within
such time period as the Commission may by rule or regula-
tion prescribe.
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(2) TRANSITION RULE FOR PREENACTMENT SECURITY-BASED

SWAPS.—

(A) SECURITY-BASED SWAPS ENTERED INTO BEFORE THE
DATE OF ENACTMENT OF THE WALL STREET TRANSPARENCY
AND ACCOUNTABILITY ACT OF 2010.—Each security-based
swap entered into before the date of enactment of the Wall
Street Transparency and Accountability Act of 2010, the
terms of which have not expired as of the date of enact-
ment of that Act, shall be reported to a registered security-
based swap data repository or the Commission by a date
that is not later than—

(i) 30 days after issuance of the interim final rule;
or

(i1) such other period as the Commission deter-
mines to be appropriate.

(B) CoMMISSION RULEMAKING.—The Commission shall
promulgate an interim final rule within 90 days of the
date of enactment of this section providing for the report-
ing of each security-based swap entered into before the
date of enactment as referenced in subparagraph (A).

(C) ErrFECTIVE DATE.—The reporting provisions de-
scribed in this section shall be effective upon the date of
the enactment of this section.

(3) REPORTING OBLIGATIONS.—

(A) SECURITY-BASED SWAPS IN WHICH ONLY 1
COUNTERPARTY IS A SECURITY-BASED SWAP DEALER OR
MAJOR SECURITY-BASED SWAP PARTICIPANT.—With respect
to a security-based swap in which only 1 counterparty is
a security-based swap dealer or major security-based swap
participant, the security-based swap dealer or major secu-
rity-based swap participant shall report the security-based
swap as required under paragraphs (1) and (2).

(B) SECURITY-BASED SWAPS IN WHICH 1 COUNTERPARTY
IS A SECURITY-BASED SWAP DEALER AND THE OTHER A
MAJOR SECURITY-BASED SWAP PARTICIPANT.—With respect
to a security-based swap in which 1 counterparty is a secu-
rity-based swap dealer and the other a major security-
based swap participant, the security-based swap dealer
shall report the security-based swap as required under
paragraphs (1) and (2).

(C) OTHER SECURITY-BASED SWAPS.—With respect to
any other security-based swap not described in subpara-
graph (A) or (B), the counterparties to the security-based
swap shall select a counterparty to report the security-
based swap as required under paragraphs (1) and (2).

(b) DUTIES OF CERTAIN INDIVIDUALS.—Any individual or entity
that enters into a security-based swap shall meet each requirement
described in subsection (c) if the individual or entity did not—

(1) clear the security-based swap in accordance with sec-
tion 3C(a)(1); or
(2) have the data regarding the security-based swap ac-

cepted by a security-based swap data repository in accordance

with rules (including timeframes) adopted by the Commission

under this title.
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(c) REQUIREMENTS.—An individual or entity described in sub-
section (b) shall—

(1) upon written request from the Commission, provide re-
ports regarding the security-based swaps held by the indi-
vidual or entity to the Commission in such form and in such
manner as the Commission may request; and

(2) maintain books and records pertaining to the security-
based swaps held by the individual or entity in such form, in
such manner, and for such period as the Commission may re-
quire, which shall be open to inspection by—

(A) any representative of the Commission;

(B) an appropriate prudential regulator;

(C) the Commodity Futures Trading Commission;
(D) the Financial Stability Oversight Council; and
(E) the Department of Justice.

(d) IDENTICAL DATA.—In prescribing rules under this section,
the Commission shall require individuals and entities described in
subsection (b) to submit to the Commission a report that contains
data that is not less comprehensive than the data required to be
collected by security-based swap data repositories under this title.

PROXIES

SEC. 14. [78n] (a)(1) It shall be unlawful for any person, by
the use of the mails or by any means or instrumentality of inter-
state commerce or of any facility of a national securities exchange
or otherwise, in contravention of such rules and regulations as the
Commission may prescribe as necessary or appropriate in the pub-
lic interest or for the protection of investors, to solicit or to permit
the use of his name to solicit any proxy or consent or authorization
in respect of any security (other than an exempted security) reg-
istered pursuant to section 12 of this title. 39

(2) The rules and regulations prescribed by the Commission
under paragraph (1) may include—

(A) a requirement that a solicitation of proxy, consent, or
authorization by (or on behalf of) an issuer include a nominee
submitted by a shareholder to serve on the board of directors
of the issuer; and

(B) a requirement that an issuer follow a certain procedure
in relation to a solicitation described in subparagraph (A).
(b)(1) It shall be unlawful for any member of a national securi-

ties exchange, or any broker or dealer registered under this title,
or any bank, association, or other entity that exercises fiduciary
powers, in contravention of such rules and regulations as the Com-
mission may prescribe as necessary or appropriate in the public in-
terest or for the protection of investors, to give, or to refrain from
giving a proxy, consent, authorization, or information statement in
respect of any security registered pursuant to section 12 of this
title, or any security issued by an investment company registered
under the Investment Company Act of 1940, and carried for the ac-
count of a customer.

(2) With respect to banks, the rules and regulations prescribed
by the Commission under paragraph (1) shall not require the dis-

39 See 49 U.S.C. 11367(a) for exemption. [Printed in appendix to this volume.]
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closure of the names of beneficial owners of securities in an account
held by the bank on the date of enactment of this paragraph unless
the beneficial owner consents to the disclosure. The provisions of
this paragraph shall not apply in the case of a bank which the
Commission finds has not made a good faith effort to obtain such
consent from such beneficial owners.

(c) Unless proxies, consents, or authorizations in respect of a
security registered pursuant to section 12 of this title, or a security
issued by an investment company registered under the Investment
Company Act of 1940, are solicited by or on behalf of the manage-
ment of the issuer from the holders of record of such security in
accordance with the rules and regulations prescribed under sub-
section (a) of this section, prior to any annual or other meeting of
the holders of such security, such issuer shall, in accordance with
rules and regulations prescribed by the Commission, file with the
Commission and transmit to all holders of record of such security
information substantially equivalent to the information which
would be required to be transmitted if a solicitation were made, but
no information shall be required to be filed or transmitted pursu-
ant to this subsection before July 1, 1964.

(d)(1) It shall be unlawful for any person, directly or indirectly,
by use of the mails or by any means or instrumentality of inter-
state commerce or of any facility of a national securities exchange
or otherwise, to make a tender offer for, or a request or invitation
for tenders of, any class of any equity security which is registered
pursuant to section 12 of this title, or any equity security of an in-
surance company which would have been required to be so reg-
istered except for the exemption contained in section 12(g)(2)(G) of
this title, or any equity security issued by a closed-end investment
company registered under the Investment Company Act of 1940, if,
after consummation thereof, such person would, directly or indi-
rectly, be the beneficial owner of more than 5 per centum of such
class, unless at the time copies of the offer or request or invitation
are first published or sent or given to security holders such person
has filed with the Commission a statement containing such of the
information specified in section 13(d) of this title, and such addi-
tional information as the Commission may by rules and regulations
prescribe as necessary or appropriate in the public interest or for
the protection of investors. All requests or invitations for tenders
or advertisements making a tender offer or requesting or inviting
tenders, of such a security shall be filed as a part of such statement
and shall contain such of the information contained in such state-
ment as the Commission may by rules and regulations prescribe.
Copies of any additional material soliciting or requesting such ten-
der offers subsequent to the initial solicitation or request shall con-
tain such information as the Commission may by rules and regula-
tions prescribe as necessary or appropriate in the public interest or
for the protection of investors, and shall be filed with the Commis-
sion not later than the time copies of such material are first pub-
lished or sent or given to security holders. Copies of all statements,
in the form in which such material is furnished to security holders
and the Commission, shall be sent to the issuer not later than the
date such material is first published or sent or given to any secu-
rity holders.
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(2) When two or more persons act as a partnership, limited
partnership, syndicate, or other group for the purpose of acquiring,
holding, or disposing of securities of an issuer, such syndicate or
group shall be deemed a “person” for purposes of this subsection.

(3) In determining, for purposes of this subsection, any per-
centage of a class of any security, such class shall be deemed to
consist of the amount of the outstanding securities of such class,
exclusive of any securities of such class held by or for the account
of the issuer or a subsidiary of the issuer.

(4) Any solicitation or recommendation to the holders of such
a security to accept or reject a tender offer or request or invitation
for tenders shall be made in accordance with such rules and regu-
lations as the Commission may prescribe as necessary or appro-
priate in the public interest or for the protection of investors.

(5) Securities deposited pursuant to a tender offer or request
or invitation for tenders may be withdrawn by or on behalf of the
depositor at any time until the expiration of seven days after the
time definitive copies of the offer or request or invitation are first
published or sent or given to security holders, and at any time
after sixty days from the date of the original tender offer or request
or invitation, except as the Commission may otherwise prescribe by
rules, regulations, or order as necessary or appropriate in the pub-
lic interest or for the protection of investors.

(6) Where any person makes a tender offer, or request or invi-
tation for tenders, for less than all the outstanding equity securi-
ties of a class, and where a greater number of securities is depos-
ited pursuant thereto within ten days after copies of the offer or
request or invitation are first published or sent or given to security
holders than such person is bound or willing to take up and pay
for, the securities taken up shall be taken up as nearly as may be
pro rata, disregarding fractions, according to the number of securi-
ties deposited by each depositor. The provisions of this subsection
shall also apply to securities deposited within ten days after notice
of an increase in the consideration offered to security holders, as
described in paragraph (7), is first published or sent or given to se-
curity holders.

(7) Where any person varies the terms of a tender offer or re-
quest or invitation for tenders before the expiration thereof by in-
creasing the consideration offered to holders of such securities,
such person shall pay the increased consideration to each security
holder whose securities are taken up and paid for pursuant to the
tender offer or request or invitation for tenders whether or not
such securities have been taken up by such person before the vari-
ation of the tender offer or request or invitation.

(8) The provisions of this subsection shall not apply to any
offer for, or request or invitation for tenders of, any security—

(A) if the acquisition of such security, together with all
other acquisitions by the same person of securities of the same
class during the preceding twelve months, would not exceed 2
per centum of that class;

(B) by the issuer of such security; or

(C) which the Commission, by rules or regulations or by
order, shall exempt from the provisions of this subsection as
not entered into for the purpose of, and not having the effect
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of, changing or influencing the control of the issuer or other-

wise as not comprehended within the purposes of this sub-

section.

(e) It shall be unlawful for any person to make any untrue
statement of a material fact or omit to state any material fact nec-
essary in order to make the statements made, in the light of the
circumstances under which they are made, not misleading, or to
engage in any fraudulent, deceptive, or manipulative acts or prac-
tices, in connection with any tender offer or request or invitation
for tenders, or any solicitation of security holders in opposition to
or in favor of any such offer, request, or invitation. The Commis-
sion shall, for the purposes of this subsection, by rules and regula-
tions define, and prescribe means reasonably designed to prevent,
such acts and practices as are fraudulent, deceptive, or manipula-
tive.

(f) If, pursuant to any arrangement or understanding with the
person or persons acquiring securities in a transaction subject to
subsection (d) of this section or subsection (d) of section 13 of this
title, any persons are to be elected or designated as directors of the
issuer, otherwise than at a meeting of security holders, and the
persons so elected or designated will constitute a majority of the di-
rectors of the issuer, then, prior to the time any such person takes
office as a director, and in accordance with rules and regulations
prescribed by the Commission, the issuer shall file with the Com-
mission, and transmit to all holders of record of securities of the
issuer who would be entitled to vote at a meeting for election of di-
rectors, information substantially equivalent to the information
which would be required by subsection (a) or (c) of this section to
be transmitted if such person or persons were nominees for election
as directors at a meeting of such security holders.

(g)(1)(A) At the time of filing such preliminary proxy solicita-
tion material as the Commission may require by rule pursuant to
subsection (a) of this section that concerns an acquisition, merger,
consolidation, or proposed sale or other disposition of substantially
all the assets of a company, the person making such filing, other
than a company registered under the Investment Company Act of
1940, shall pay to the Commission the following fees:

(i) for preliminary proxy solicitation material involving an
acquisition, merger, or consolidation, if there is a proposed pay-
ment of cash or transfer of securities or property to share-
holders, a fee at a rate that, subject to paragraph (4), is equal
to $92 per $1,000,000 of such proposed payment, or of the
value of such securities or other property proposed to be trans-
ferred; and

(i1) for preliminary proxy solicitation material involving a
proposed sale or other disposition of substantially all of the as-
sets of a company, a fee at a rate that, subject to paragraph
(4), is equal to $92 per $1,000,000 of the cash or of the value
of any securities or other property proposed to be received
upon such sale or disposition.

(B) The fee imposed under subparagraph (A) shall be reduced
with respect to securities in an amount equal to any fee paid to the
Commission with respect to such securities in connection with the
proposed transaction under section 6(b) of the Securities Act of
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1933 (15 U.S.C. 77f(b)), or the fee paid under that section shall be
reduced in an amount equal to the fee paid to the Commission in
connection with such transaction under this subsection. Where two
or more companies involved in an acquisition, merger, consolida-
tion, sale, or other disposition of substantially all the assets of a
company must file such proxy material with the Commission, each
shall pay a proportionate share of such fee.

(2) At the time of filing such preliminary information state-
ment as the Commission may require by rule pursuant to sub-
section (c) of this section, the issuer shall pay to the Commission
the same fee as required for preliminary proxy solicitation material
under paragraph (1) of this subsection.

(3) At the time of filing such statement as the Commission may
require by rule pursuant to subsection (d)(1) of this section, the
person making the filing shall pay to the Commission a fee at a
rate that, subject to paragraph (4), is equal to $92 per $1,000,000
of the aggregate amount of cash or of the value of securities or
other property proposed to be offered. The fee shall be reduced with
respect to securities in an amount equal to any fee paid with re-
spect to such securities in connection with the proposed transaction
under section 6(b) of the Securities Act of 1933 (15 U.S.C. 77f(b)),
or the fee paid under that section shall be reduced in an amount
equal to the fee paid to the Commission in connection with such
transaction under this subsection.

(4) ANNUAL ADJUSTMENT.—For each fiscal year, the Com-
mission shall by order adjust the rate required by paragraphs
(1) and (3) for such fiscal year to a rate that is equal to the
rate (expressed in dollars per million) that is applicable under
section 6(b) of the Securities Act of 1933 (15 U.S.C. 77f(b)) for
such fiscal year.

(5) FEE CcOLLECTION.—Fees collected pursuant to this sub-
section for fiscal year 2012 and each fiscal year thereafter shall
be deposited and credited as general revenue of the Treasury
and shall not be available for obligation.

(6) REVIEW; EFFECTIVE DATE; PUBLICATION.—In exercising
its authority under this subsection, the Commission shall not
be required to comply with the provisions of section 553 of title
5, United States Code. An adjusted rate prescribed under para-
graph (4) shall be published and take effect in accordance with
section 6(b) of the Securities Act of 1933 (15 U.S.C. 77f(b)).

(7) PRO RATA APPLICATION.—The rates per $1,000,000 re-
quired by this subsection shall be applied pro rata to amounts
and balances of less than $1,000,000.

(8) Notwithstanding any other provision of law, the Commis-
sion may impose fees, charges, or prices for matters not involving
any acquisition, merger, consolidation, sale, or other disposition of
assets described in this subsection, as authorized by section 9701
of title 31, United States Code, or otherwise.

(h)40 PROXY SOLICITATIONS AND TENDER OFFERS IN CONNEC-
TION WITH LIMITED PARTNERSHIP ROLLUP TRANSACTIONS.—

40 Subsection (h) was added by section 302(a) of P.L. 103—202. That Public Law also contained
the following provisions:
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(1) PROXY RULES TO CONTAIN SPECIAL PROVISIONS.—It shall
be unlawful for any person to solicit any proxy, consent, or au-
thorization concerning a limited partnership rollup transaction,
or to make any tender offer in furtherance of a limited partner-
ship rollup transaction, unless such transaction is conducted in
accordance with rules prescribed by the Commission under
subsections (a) and (d) as required by this subsection. Such
rules shall—

(A) permit any holder of a security that is the subject
of the proposed limited partnership rollup transaction to
engage in preliminary communications for the purpose of
determining whether to solicit proxies, consents, or author-
izations in opposition to the proposed limited partnership
rollup transaction, without regard to whether any such
communication would otherwise be considered a solicita-
tion of proxies, and without being required to file soliciting
material with the Commission prior to making that deter-
mination, except that—

(i) nothing in this subparagraph shall be con-
strued to limit the application of any provision of this

SEC. 302. REVISION OF PROXY SOLICITATION RULES WITH RESPECT TO LIM-
ITED PARTNERSHIP ROLLUP TRANSACTIONS.

(a) EE S

(b) [15 U.S.C. 78n note] SCHEDULE FOR REGULATIONS.—The Securities and Exchange Com-
mission shall conduct rulemaking proceedings and prescribe final regulations under the Securi-
ties Act of 1933 and the Securities Exchange Act of 1934 to implement the requirements of sec-
tion 14(h) of the Securities Exchange Act of 1934, as amended by subsection (a), and such regu-
lations shall become effective not later than 12 months after the date of enactment of this Act.

U(c) [15 U.S.C. 78n note]JEVALUATION OF FAIRNESS OPINION PREPARATION, DISCLOSURE, AND
SE.—
(1) EVALUATION REQUIRED.—The Comptroller General of the United States shall, within
18 months after the date of enactment of this Act, conduct a study of—

(A) the use of fairness opinions in limited partnership rollup transactions;

(B) the standards which preparers use in making determinations of fairness;

(C) the scope of review, quality of analysis, qualifications and methods of selection
of preparers, costs of preparation, and any limitations imposed by issuers on such pre-
parers;

(D) the nature and quality of disclosures provided with respect to such opinions;

(E) any conflicts of interest with respect to the preparation of such opinions; and

(F) the usefulness of such opinions to limited partners.

(2) REPORT REQUIRED.—Not later than the end of the 18-month period referred to in para-
graph (1), the Comptroller General of the United States shall submit to the Congress a re-
port on the evaluation required by paragraph (1).

SEC. 304. [15 U.S.C. 78f note] EFFECTIVE DATE; EFFECT ON EXISTING AUTHOR-
ITY.

(a) EFFECTIVE DATE.—

(1) IN GENERAL.—The amendments made by section 303 shall become effective 12 months
after the date of enactment of this Act.

(2) RULEMAKING AUTHORITY.—Notwithstanding paragraph (1), the authority of the Securi-
ties and Exchange Commission, a registered securities association, and a national securities
exchange to commence rulemaking proceedings for the purpose of issuing rules pursuant to
the amendments made by section 303 is effective on the date of enactment of this Act.

(3) REVIEW OF FILINGS PRIOR TO EFFECTIVE DATE.—Prior to the effective date of regula-
tions promulgated pursuant to this title, the Securities and Exchange Commission shall con-
tinue to review and declare effective registration statements and amendments thereto relat-
ing f‘{(') limited partnership rollup transactions in accordance with applicable regulations then
in effect.

(b) EFFECT ON EXISTING AUTHORITY.—The amendments made by this title shall not limit the
authority of the Securities and Exchange Commission, a registered securities association, or a
national securities exchange under any provision of the Securities Exchange Act of 1934, or pre-
clude the Commission or such association or exchange from imposing, under any other such pro-
vision, a remedy or procedure required to be imposed under such amendments.
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title prohibiting, or reasonably designed to prevent,

fraudulent, deceptive, or manipulative acts or prac-

tices under this title; and

(i1) any holder of not less than 5 percent of the
outstanding securities that are the subject of the pro-
posed limited partnership rollup transaction who en-
gages in the business of buying and selling limited
partnership interests in the secondary market shall be
required to disclose such ownership interests and any
potential conflicts of interests in such preliminary
communications;

(B) require the issuer to provide to holders of the secu-
rities that are the subject of the limited partnership rollup
transaction such list of the holders of the issuer’s securi-
ties as the Commission may determine in such form and
subject to such terms and conditions as the Commission
may specify;

(C) prohibit compensating any person soliciting prox-
ies, consents, or authorizations directly from security hold-
ers concerning such a limited partnership rollup trans-
action—

(i) on the basis of whether the solicited proxy, con-
sent, or authorization either approves or disapproves
the proposed limited partnership rollup transaction; or

(ii) contingent on the approval, disapproval, or
completion of the limited partnership rollup trans-
action;

(D) set forth disclosure requirements for soliciting ma-
terial distributed in connection with a limited partnership
rollup transaction, including requirements for clear, con-
cise, and comprehensible disclosure with respect to—

(i) any changes in the business plan, voting rights,
form of ownership interest, or the compensation of the
general partner in the proposed limited partnership
rollup transaction from each of the original limited
partnerships;

(i1) the conflicts of interest, if any, of the general
partner;

(ii1) whether it is expected that there will be a sig-
nificant difference between the exchange values of the
limited partnerships and the trading price of the secu-
rities to be issued in the limited partnership rollup
transaction;

(iv) the valuation of the limited partnerships and
the method used to determine the value of the inter-
ests of the limited partners to be exchanged for the se-
curities in the limited partnership rollup transaction;

(v) the differing risks and effects of the limited
partnership rollup transaction for investors in dif-
ferent limited partnerships proposed to be included,
and the risks and effects of completing the limited
partnership rollup transaction with less than all lim-
ited partnerships;
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(vi) the statement by the general partner required
under subparagraph (E);

(vii) such other matters deemed necessary or ap-
propriate by the Commission;

(E) require a statement by the general partner as to
whether the proposed limited partnership rollup trans-
action is fair or unfair to investors in each limited partner-
ship, a discussion of the basis for that conclusion, and an
evaluation and a description by the general partner of al-
ternatives to the limited partnership rollup transaction,
such as liquidation;

(F) provide that, if the general partner or sponsor has
obtained any opinion (other than an opinion of counsel),
appraisal, or report that is prepared by an outside party
and that is materially related to the limited partnership
rollup transaction, such soliciting materials shall contain
or be accompanied by clear, concise, and comprehensible
disclosure with respect to—

(i) the analysis of the transaction, scope of review,
preparation of the opinion, and basis for and methods
of arriving at conclusions, and any representations
and undertakings with respect thereto;

(ii) the identity and qualifications of the person
who prepared the opinion, the method of selection of
such person, and any material past, existing, or con-
templated relationships between the person or any of
its affiliates and the general partner, sponsor, suc-
cessor, or any other affiliate;

(iii) any compensation of the preparer of such
opinion, appraisal, or report that is contingent on the
transaction’s approval or completion; and

(iv) any limitations imposed by the issuer on the
access afforded to such preparer to the issuer’s per-
sonnel, premises, and relevant books and records;

(G) provide that, if the general partner or sponsor has
obtained any opinion, appraisal, or report as described in
subparagraph (F) from any person whose compensation is
contingent on the transaction’s approval or completion or
who has not been given access by the issuer to its per-
sonnel and premises and relevant books and records, the
general partner or sponsor shall state the reasons therefor;

(H) provide that, if the general partner or sponsor has
not obtained any opinion on the fairness of the proposed
limited partnership rollup transaction to investors in each
of the affected partnerships, such soliciting materials shall
contain or be accompanied by a statement of such part-
ner’s or sponsor’s reasons for concluding that such an opin-
ion is not necessary in order to permit the limited partners
to make an informed decision on the proposed transaction;

(I) require that the soliciting material include a clear,
concise, and comprehensible summary of the limited part-
nership rollup transaction (including a summary of the
matters referred to in clauses (i) through (vii) of subpara-
graph (D) and a summary of the matter referred to in sub-
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paragraphs (F), (G), and (H)), with the risks of the limited
partnership rollup transaction set forth prominently in the
fore part thereof;

(J) provide that any solicitation or offering period with
respect to any proxy solicitation, tender offer, or informa-
tion statement in a limited partnership rollup transaction
shall be for not less than the lesser of 60 calendar days or
the maximum number of days permitted under applicable
State law; and

(K) contain such other provisions as the Commission
determines to be necessary or appropriate for the protec-
tion of investors in limited partnership rollup transactions.
(2) EXEMPTIONS.—The Commission may, consistent with

the public interest, the protection of investors, and the pur-
poses of this title, exempt by rule or order any security or class
of securities, any transaction or class of transactions, or any
person or class of persons, in whole or in part, conditionally or
unconditionally, from the requirements imposed pursuant to
paragraph (1) or from the definition contained in paragraph
(4).
(3) EFFECT ON COMMISSION AUTHORITY.—Nothing in this
subsection limits the authority of the Commission under sub-
section (a) or (d) or any other provision of this title or pre-
cludes the Commission from imposing, under subsection (a) or
(d) or any other provision of this title, a remedy or procedure
required to be imposed under this subsection.
(4) DEFINITION OF LIMITED PARTNERSHIP ROLLUP TRANS-
ACTION.—Except as provided in paragraph (5), as used in this
subsection, the term “limited partnership rollup transaction”
means a transaction involving the combination or reorganiza-
tion of one or more limited partnerships, directly or indirectly,
in which—
(A) some or all of the investors in any of such limited
partnerships will receive new securities, or securities in
another entity, that will be reported under a transaction
reporting plan declared effective before the date of enact-
m(iélt of this subsection by the Commission under section
11A;
(B) any of the investors’ limited partnership securities
are not, as of the date of filing, reported under a trans-
action reporting plan declared effective before the date of
enactment of this subsection by the Commission under sec-
tion 11A;
(C) investors in any of the limited partnerships in-
volved in the transaction are subject to a significant ad-
verse change with respect to voting rights, the term of ex-
istence of the entity, management compensation, or invest-
ment objectives; and
(D) any of such investors are not provided an option
to receive or retain a security under substantially the
same terms and conditions as the original issue.
(5) EXCLUSIONS FROM DEFINITION.—Notwithstanding para-
graph (4), the term “limited partnership rollup transaction”
does not include—
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(A) a transaction that involves only a limited partner-
ship or partnerships having an operating policy or practice
of retaining cash available for distribution and reinvesting
proceeds from the sale, financing, or refinancing of assets
in accordance with such criteria as the Commission deter-
mines appropriate;

(B) a transaction involving only limited partnerships
wherein the interests of the limited partners are repur-
chased, recalled, or exchanged in accordance with the
terms of the preexisting limited partnership agreements
for securities in an operating company specifically identi-
fied at the time of the formation of the original limited
partnership;

(C) a transaction in which the securities to be issued
or exchanged are not required to be and are not registered
under the Securities Act of 1933;

(D) a transaction that involves only issuers that are
not required to register or report under section 12, both
before and after the transaction;

(E) a transaction, except as the Commission may oth-
erwise provide by rule for the protection of investors, in-
volving the combination or reorganization of one or more
limited partnerships in which a non-affiliated party suc-
ceeds to the interests of a general partner or sponsor, if—

(i) such action is approved by not less than 66%3
percent of the outstanding units of each of the partici-
pating limited partnerships; and

(i1) as a result of the transaction, the existing gen-
eral partners will receive only compensation to which
they are entitled as expressly provided for in the pre-
existing limited partnership agreements; or
(F) a transaction, except as the Commission may oth-

erwise provide by rule for the protection of investors, in
which the securities offered to investors are securities of
another entity that are reported under a transaction re-
porting plan declared effective before the date of enact-
m(iélt f(1)f this subsection by the Commission under section
11A, if—

(1) such other entity was formed, and such class of
securities was reported and regularly traded, not less
than 12 months before the date on which soliciting
material is mailed to investors; and

(i1) the securities of that entity issued to investors
in the transaction do not exceed 20 percent of the total
outstanding securities of the entity, exclusive of any
securities of such class held by or for the account of
the entity or a subsidiary of the entity.

(i) D1SCLOSURE OF PAY VERSUS PERFORMANCE.—The Commis-
sion shall, by rule, require each issuer to disclose in any proxy or
consent solicitation material for an annual meeting of the share-
holders of the issuer a clear description of any compensation re-
quired to be disclosed by the issuer under section 229.402 of title
17, Code of Federal Regulations (or any successor thereto), includ-
ing, for any issuer other than an emerging growth company, infor-
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mation that shows the relationship between executive compensa-
tion actually paid and the financial performance of the issuer, tak-
ing into account any change in the value of the shares of stock and
dividends of the issuer and any distributions. The disclosure under
this subsection may include a graphic representation of the infor-
mation required to be disclosed.

(j) D1SCLOSURE OF HEDGING BY EMPLOYEES AND DIRECTORS.—
The Commission shall, by rule, require each issuer to disclose in
any proxy or consent solicitation material for an annual meeting of
the shareholders of the issuer whether any employee or member of
the board of directors of the issuer, or any designee of such em-
ployee or member, is permitted to purchase financial instruments
(including prepaid variable forward contracts, equity swaps, collars,
and exchange funds) that are designed to hedge or offset any de-
crease in the market value of equity securities—

(1) granted to the employee or member of the board of di-
rectors by the issuer as part of the compensation of the em-
ployee or member of the board of directors; or

(2) held, directly or indirectly, by the employee or member
of the board of directors.

(k) DATA STANDARDS FOR PROXY AND CONSENT SOLICITATION
MATERIALS.—

(1) REQUIREMENT.—The Commission shall, by rule, adopt
data standards for all information contained in any proxy or
consent solicitation material prepared by an issuer for an an-
nual meeting of the shareholders of the issuer, except that the
Commission may exempt exhibits, signatures, and -certifi-
cations from those data standards.

(2) ConsisTENCY.—The data standards required under
paragraph (1) shall incorporate, and ensure compatibility with
(to the extent feasible), all applicable data standards estab-
lished in the rules promulgated under section 124 of the Finan-
cial Stability Act of 2010, including, to the extent practicable,
by having the characteristics described in clauses (i) through
(vi) of subsection (c)(1)(B) of such section 124.

SEC. 14A. [78n-1] SHAREHOLDER APPROVAL OF EXECUTIVE COM-
PENSATION.

(a) SEPARATE RESOLUTION REQUIRED.—

(1) IN GENERAL.—Not less frequently than once every 3
years, a proxy or consent or authorization for an annual or
other meeting of the shareholders for which the proxy solicita-
tion rules of the Commission require compensation disclosure
shall include a separate resolution subject to shareholder vote
to approve the compensation of executives, as disclosed pursu-
ant to section 229.402 of title 17, Code of Federal Regulations,
or any successor thereto.

(2) FREQUENCY OF VOTE.—Not less frequently than once
every 6 years, a proxy or consent or authorization for an an-
nual or other meeting of the shareholders for which the proxy
solicitation rules of the Commission require compensation dis-
closure shall include a separate resolution subject to share-
holder vote to determine whether votes on the resolutions re-
quired under paragraph (1) will occur every 1, 2, or 3 years.
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(3) EFFECTIVE DATE.—The proxy or consent or authoriza-
tion for the first annual or other meeting of the shareholders
occurring after the end of the 6-month period beginning on the
date of enactment of this section shall include—

(A) the resolution described in paragraph (1); and

(B) a separate resolution subject to shareholder vote to
determine whether votes on the resolutions required under
paragraph (1) will occur every 1, 2, or 3 years.

(b) SHAREHOLDER APPROVAL OF GOLDEN PARACHUTE CoOM-
PENSATION.—

(1) DISCLOSURE.—In any proxy or consent solicitation ma-
terial (the solicitation of which is subject to the rules of the
Commission pursuant to subsection (a)) for a meeting of the
shareholders occurring after the end of the 6-month period be-
ginning on the date of enactment of this section, at which
shareholders are asked to approve an acquisition, merger, con-
solidation, or proposed sale or other disposition of all or sub-
stantially all the assets of an issuer, the person making such
solicitation shall disclose in the proxy or consent solicitation
material, in a clear and simple form in accordance with regula-
tions to be promulgated by the Commission, any agreements or
understandings that such person has with any named execu-
tive officers of such issuer (or of the acquiring issuer, if such
issuer is not the acquiring issuer) concerning any type of com-
pensation (whether present, deferred, or contingent) that is
based on or otherwise relates to the acquisition, merger, con-
solidation, sale, or other disposition of all or substantially all
of the assets of the issuer and the aggregate total of all such
compensation that may (and the conditions upon which it may)
be paid or become payable to or on behalf of such executive of-
ficer.

(2) SHAREHOLDER APPROVAL.—Any proxy or consent or au-
thorization relating to the proxy or consent solicitation mate-
rial containing the disclosure required by paragraph (1) shall
include a separate resolution subject to shareholder vote to ap-
prove such agreements or understandings and compensation as
disclosed, unless such agreements or understandings have been
subject to a shareholder vote under subsection (a).

(¢) RULE OF CONSTRUCTION.—The shareholder vote referred to
in subsections (a) and (b) shall not be binding on the issuer or the
board of directors of an issuer, and may not be construed—

(1) as overruling a decision by such issuer or board of di-
rectors;

(2) to create or imply any change to the fiduciary duties of
such issuer or board of directors;

(3) to create or imply any additional fiduciary duties for
such issuer or board of directors; or

(4) to restrict or limit the ability of shareholders to make
proposals for inclusion in proxy materials related to executive
compensation.

(d) DISCLOSURE OF VOTES.—Every institutional investment
manager subject to section 13(f) shall report at least annually how
it voted on any shareholder vote pursuant to subsections (a) and
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(b), unless such vote is otherwise required to be reported publicly
by rule or regulation of the Commission.
(e) EXEMPTION.—

(1) IN GENERAL.— The Commission may, by rule or order,
exempt any other issuer or class of issuers from the require-
ment under subsection (a) or (b). In determining whether to
make an exemption under this subsection, the Commission
shall take into account, among other considerations, whether
the requirements under subsections (a) and (b) disproportion-
ately burdens small issuers.

(2) TREATMENT OF EMERGING GROWTH COMPANIES.—

(A) IN GENERAL.—An emerging growth company shall
be exempt from the requirements of subsections (a) and
(b).

(B) COMPLIANCE AFTER TERMINATION OF EMERGING
GROWTH COMPANY TREATMENT.—An issuer that was an
emerging growth company but is no longer an emerging
growth company shall include the first separate resolution
described under subsection (a)(1) not later than the end
of—

(1) in the case of an issuer that was an emerging
growth company for less than 2 years after the date of
first sale of common equity securities of the issuer
pursuant to an effective registration statement under
the Securities Act of 1933, the 3-year period beginning
on such date; and

(i) in the case of any other issuer, the 1-year pe-
riod beginning on the date the issuer is no longer an
emerging growth company.

SEC. 14B. [78n-2] CORPORATE GOVERNANCE.

Not later than 180 days after the date of enactment of this
subsection, the Commission shall issue rules that require an issuer
to disclose in the annual proxy sent to investors the reasons why
the issuer has chosen—

(1) the same person to serve as chairman of the board of
directors and chief executive officer (or in equivalent positions);
or

(2) different individuals to serve as chairman of the board
of directors and chief executive officer (or in equivalent posi-
tions of the issuer).

REGISTRATION AND REGULATION OF BROKERS AND DEALERS

SEC. 15. [780] (a)(1) It shall be unlawful for any broker or
dealer which is either a person other than a natural person or a
natural person not associated with a broker or dealer which is a
person other than a natural person (other than such a broker or
dealer whose business is exclusively intrastate and who does not
make use of any facility of a national securities exchange) to make
use of the mails or any means or instrumentality of interstate com-
merce to effect any transactions in, or to induce or attempt to in-
duce the purchase or sale of, any security (other than an exempted
security or commercial paper, bankers’ acceptances, or commercial
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bills) unless such broker or dealer is registered in accordance with
subsection (b) of this section.

(2) The Commission, by rule or order, as it deems consistent
with the public interest and the protection of investors, may condi-
tionally or unconditionally exempt from paragraph (1) of this sub-
section any broker or dealer or class of brokers or dealers specified
in such rule or order.

(b)(1) A broker or dealer may be registered by filing with the
Commission an application for registration in such form and con-
taining such information and documents concerning such broker or
dealer and any persons associated with such broker or dealer as
the Commission, by rule, may prescribe as necessary or appropriate
in the public interest or for the protection of investors. Within
forty-five days of the date of the filing of such application (or with-
in such longer period as to which the applicant consents), the Com-
mission shall—

(A) by order grant registration, or

(B) institute proceedings to determine whether registration
should be denied. Such proceedings shall include notice of the
grounds for denial under consideration and opportunity for
hearing and shall be concluded within one hundred twenty
days of the date of the filing of the application for registration.

At the conclusion of such proceedings, the Commission, by

order, shall grant or deny such registration. The Commission

may extend the time for conclusion of such proceedings for up
to ninety days if it finds good cause for such extension and
publishes its reasons for so finding or for such longer period as
to which the applicant consents.
The Commission shall grant such registration if the Commission
finds that the requirements of this section are satisfied. The order
granting registration shall not be effective until such broker or
dealer has become a member of a registered securities association,
or until such broker or dealer has become a member of a national
securities exchange, if such broker or dealer effects transactions
solely on that exchange, unless the Commission has exempted such
broker or dealer, by rule or order, from such membership. The
Commission shall deny such registration if it does not make such
a finding or if it finds that if the applicant were so registered, its
registration would be subject to suspension or revocation under
paragraph (4) of this subsection.

(2)(A) An application for registration of a broker or dealer to
be formed or organized may be made by a broker or dealer to which
the broker or dealer to be formed or organized is to be the suc-
cessor. Such application, in such form as the Commission, by rule,
may prescribe, shall contain such information and documents con-
cerning the applicant, the successor, and any persons associated
with the applicant or the successor, as the Commission, by rule,
may prescribe as necessary or appropriate in the public interest or
for the protection of investors. The grant or denial of registration
to such an applicant shall be in accordance with the procedures set
forth in paragraph (1) of this subsection. If the Commission grants
such registration, the registration shall terminate on the forty-fifth
day after the effective date thereof, unless prior thereto the suc-
cessor shall, in accordance with such rules and regulations as the
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Commission may prescribe, adopt the application for registration
as its own.

(B) Any person who is a broker or dealer solely by reason of
acting as a municipal securities dealer or municipal securities
broker, who so acts through a separately identifiable department or
division, and who so acted in such a manner on the date of enact-
ment of the Securities Acts Amendments of 1975, may, in accord-
ance with such terms and conditions as the Commission, by rule,
prescribes as necessary and appropriate in the public interest and
for the protection of investors, register such separately identifiable
department or division in accordance with this subsection. If any
such department or division is so registered, the department or di-
vision and not such person himself shall be the broker or dealer for
purposes of this title.

(C) Within six months of the date of the granting of registra-
tion to a broker or dealer, the Commission, or upon the authoriza-
tion and direction of the Commission, a registered securities asso-
ciation or national securities exchange of which such broker or
dealer is a member, shall conduct an inspection of the broker or
dealer to determine whether it is operating in conformity with the
provisions of this title and the rules and regulations thereunder:
Provided, however, That the Commission may delay such inspection
of any class of brokers or dealers for a period not to exceed six
months.

(3) Any provision of this title (other than section 5 and sub-
section (a) of this section) which prohibits any act, practice, or
course of business if the mails or any means or instrumentality of
interstate commerce is used in connection therewith shall also pro-
hibit any such act, practice, or course of business by any registered
broker or dealer or any person acting on behalf of such a broker
or dealer, irrespective of any use of the mails or any means or in-
strumentality of interstate commerce in connection therewith.

(4) The Commission, by order, shall censure, place limitations
on the activities, functions, or operations of, suspend for a period
not exceeding twelve months, or revoke the registration of any
broker or dealer if it finds, on the record after notice and oppor-
tunity for hearing, that such censure, placing of limitations, sus-
pension, or revocation is in the public interest and that such broker
or dealer, whether prior or subsequent to becoming such, or any
person associated with such broker or dealer, whether prior or sub-
sequent to becoming so associated—

(A) has willfully made or caused to be made in any appli-
cation for registration or report required to be filed with the
Commission or with any other appropriate regulatory agency
under this title, or in any proceeding before the Commission
with respect to registration, any statement which was at the
time and in the light of the circumstances under which it was
made false or misleading with respect to any material fact, or
has omitted to state in any such application or report any ma-
terial fact which is required to be stated therein. 41

41S0 in law. The period at the end of subparagraphs (A) through (E) probably should be semi-
colons.

February 12, 2023 As Amended Through P.L. 117-328, Enacted December 29, 2022



G:\COMP\SEC\SECURITIES EXCHANGE ACT OF 1934.XML

163 SECURITIES EXCHANGE ACT OF 1934 Sec. 15

(B) has been convicted within ten years preceding the fil-
ing of any application for registration or at any time thereafter
of any felony or misdemeanor or of a substantially equivalent
crime by a foreign court of competent jurisdiction which the
Commission finds—

(i) involves the purchase or sale of any security, the
taking of a false oath, the making of a false report, brib-
ery, perjury, burglary, any substantially equivalent activ-
ity however denominated by the laws of the relevant for-
?ign government, or conspiracy to commit any such of-
ense;

(i) arises out of the conduct of the business of a
broker, dealer, municipal securities dealer municipal advi-
sor,,42 government securities broker, government securi-
ties dealer, investment adviser, bank, insurance company,
fiduciary, transfer agent, nationally recognized statistical
rating organization, foreign person performing a function
substantially equivalent to any of the above, or entity or
person required to be registered under the Commodity Ex-
change Act (7 U.S.C. 1 et seq.) or any substantially equiva-
lent foreign statute or regulation;

(iii) involves the larceny, theft, robbery, extortion, for-
gery, counterfeiting, fraudulent concealment, embezzle-
ment, fraudulent conversion, or misappropriation of funds,
or securities, or substantially equivalent activity however
denominated by the laws of the relevant foreign govern-
ment; or

(iv) involves the violation of section 152, 1341, 1342, or
1343 or chapter 25 or 47 of title 18, United States Code,
or a violation of a substantially equivalent foreign statute.
(C) is permanently or temporarily enjoined by order, judg-

ment, or decree of any court of competent jurisdiction from act-
ing as an investment adviser, underwriter, broker, dealer, mu-
nicipal securities dealer municipal advisor,, 42 government se-
curities broker, government securities dealer, security-based
swap dealer, major security-based swap participant, transfer
agent, nationally recognized statistical rating organization, for-
eign person performing a function substantially equivalent to
any of the above, or entity or person required to be registered
under the Commodity Exchange Act or any substantially
equivalent foreign statute or regulation, or as an affiliated per-
son or employee of any investment company, bank, insurance
company, foreign entity substantially equivalent to any of the
above, or entity or person required to be registered under the
Commodity Exchange Act or any substantially equivalent for-
eign statute or regulation, or from engaging in or continuing
any conduct or practice in connection with any such activity,
or in connection with the purchase or sale of any security.

(D) has willfully violated any provision of the Securities
Act of 1933, the Investment Advisers Act of 1940, the Invest-
ment Company Act of 1940, the Commodity Exchange Act, this
title, the rules or regulations under any of such statutes, or the

42Two commas so in law.
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rules of the Municipal Securities Rulemaking Board, or is un-
able to comply with any such provision.

(E) has willfully aided, abetted, counseled, commanded, in-
duced, or procured the violation by any other person of any
provision of the Securities Act of 1933, the Investment Advis-
ers Act of 1940, the Investment Company Act of 1940, the
Commodity Exchange Act, this title, the rules or regulations
under any of such statutes, or the rules of the Municipal Secu-
rities Rulemaking Board, or has failed reasonably to supervise,
with a view to preventing violations of the provisions of such
statutes, rules, and regulations, another person who commits
such a violation, if such other person is subject to his super-
vision. For the purposes of this subparagraph (E) no person
shall be deemed to have failed reasonably to supervise any
other person, if—

(i) there have been established procedures, and a sys-
tem for applying such procedures, which would reasonably
be expected to prevent and detect, insofar as practicable,
any such violation by such other person, and

(i) such person has reasonably discharged the duties
and obligations incumbent upon him by reason of such pro-
cedures and system without reasonable cause to believe
that such procedures and system were not being complied
with.

(F) is subject to any order of the Commission barring or
suspending the right of the person to be associated with a
broker, dealer, security-based swap dealer, or a major security-
based swap participant;

(G) has been found by a foreign financial regulatory au-
thority to have—

(i) made or caused to be made in any application for
registration or report required to be filed with a foreign fi-
nancial regulatory authority, or in any proceeding before a
foreign financial regulatory authority with respect to reg-
istration, any statement that was at the time and in the
light of the circumstances under which it was made false
or misleading with respect to any material fact, or has
omitted to state in any application or report to the foreign
financial regulatory authority any material fact that is re-
quired to be stated therein;

(i1) violated any foreign statute or regulation regarding
transactions in securities, or contracts of sale of a com-
modity for future delivery, traded on or subject to the rules
of a contract market or any board of trade;

(iii) aided, abetted, counseled, commanded, induced, or
procured the violation by any person of any provision of
any statutory provisions enacted by a foreign government,
or rules or regulations thereunder, empowering a foreign
financial regulatory authority regarding transactions in se-
curities, or contracts of sale of a commodity for future de-
livery, traded on or subject to the rules of a contract mar-
ket or any board of trade, or has been found, by a foreign
financial regulatory authority, to have failed reasonably to
supervise, with a view to preventing violations of such
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statutory provisions, rules, and regulations, another per-

son who commits such a violation, if such other person is

subject to his supervision; or

(H) is subject to any final order of a State securities com-
mission (or any agency or officer performing like functions),

State authority that supervises or examines banks, savings as-

sociations, or credit unions, State insurance commission (or

any agency or office performing like functions), an appropriate

Federal banking agency (as defined in section 3 of the Federal

Deposit Insurance Act (12 U.S.C. 1813(q))), or the National

Credit Union Administration, that—

(i) bars such person from association with an entity
regulated by such commission, authority, agency, or offi-
cer, or from engaging in the business of securities, insur-
ance, banking, savings association activities, or credit
union activities; or

(i1) constitutes a final order based on violations of any
laws or regulations that prohibit fraudulent, manipulative,
or deceptive conduct.

(5) Pending final determination whether any registration
under this subsection shall be revoked, the Commission, by order,
may suspend such registration, if such suspension appears to the
Commission, after notice and opportunity for hearing, to be nec-
essary or appropriate in the public interest or for the protection of
investors. Any registered broker or dealer may, upon such terms
and conditions as the Commission deems necessary or appropriate
in the public interest or for the protection of investors, withdraw
from registration by filing a written notice of withdrawal with the
Commission. If the Commission finds that any registered broker or
dealer is no longer in existence or has ceased to do business as a
broker or dealer, the Commission, by order, shall cancel the reg-
istration of such broker or dealer.

(6)(A) With respect to any person who is associated, who is
seeking to become associated, or, at the time of the alleged mis-
conduct, who was associated or was seeking to become associated
with a broker or dealer, or any person participating, or, at the time
of the alleged misconduct, who was participating, in an offering of
any penny stock, the Commission, by order, shall censure, place
limitations on the activities or functions of such person, or suspend
for a period not exceeding 12 months, or bar any such person from
being associated with a broker, dealer, investment adviser, munic-
ipal securities dealer, municipal advisor, transfer agent, or nation-
ally recognized statistical rating organization, or from participating
in an offering of penny stock, if the Commission finds, on the
record after notice and opportunity for a hearing, that such cen-
sure, placing of limitations, suspension, or bar is in the public in-
terest and that such person—

(i) has committed or omitted any act, or is subject to an

order or finding, enumerated in subparagraph (A), (D), (E), (H),

or (G) of paragraph (4) of this subsection;

[casterkx: Clause (i) reflects amendments made by PLs’ 101-
429, 101-550, and 107-204. The second PL listed attempts to
amend clause (i) as amended by PL 101-429, but the issue is that
February 12, 2023 As Amended Through P.L. 117-328, Enacted December 29, 2022



G:\COMP\SEC\SECURITIES EXCHANGE ACT OF 1934.XML

Sec. 15 SECURITIES EXCHANGE ACT OF 1934 166

the earlier amendment was not yet in effect. Therefore, technically
that amendment and the amendment proposed by PL 107-204
could not be executed. Our version as it appears now reflects all
three amendments by these laws.]

(i1) has been convicted of any offense specified in subpara-
graph (B) of such paragraph (4) within 10 years of the com-
mencement of the proceedings under this paragraph; or

(iii) is enjoined from any action, conduct, or practice speci-
fied in subparagraph (C) of such paragraph (4).

(B) It shall be unlawful—

(i) for any person as to whom an order under subpara-
graph (A) is in effect, without the consent of the Commission,
willfully to become, or to be, associated with a broker or dealer
in contravention of such order, or to participate in an offering
of penny stock in contravention of such order;

(i1) for any broker or dealer to permit such a person, with-
out the consent of the Commission, to become or remain, a per-
son associated with the broker or dealer in contravention of
such order, if such broker or dealer knew, or in the exercise of
reasonable care should have known, of such order; or

(iii) for any broker or dealer to permit such a person, with-
out the consent of the Commission, to participate in an offering
of penny stock in contravention of such order, if such broker
or dealer knew, or in the exercise of reasonable care should
have known, of such order and of such participation.

(C) For purposes of this paragraph, the term “person partici-
pating in an offering of penny stock” includes any person acting as
any promoter, finder, consultant, agent, or other person who en-
gages in activities with a broker, dealer, or issuer for purposes of
the issuance or trading in any penny stock, or inducing or attempt-
ing to induce the purchase or sale of any penny stock. The Commis-
sion may, by rule or regulation, define such term to include other
activities, and may, by rule, regulation, or order, exempt any per-
son or class of persons, in whole or in part, conditionally or uncon-
ditionally, from such term.

(7) No registered broker or dealer or government securities
broker or government securities dealer registered (or required to
register) under section 15C(a)(1)(A) shall effect any transaction in,
or induce the purchase or sale of, any security unless such broker
or dealer meets such standards of operational capability and such
broker or dealer and all natural persons associated with such
broker or dealer meet such standards of training, experience, com-
petence, and such other qualifications as the Commission finds nec-
essary or appropriate in the public interest or for the protection of
investors. The Commission shall establish such standards by rules
and regulations, which may—

(A) specify that all or any portion of such standards shall
be applicable to any class of brokers and dealers and persons
associated with brokers and dealers;

(B) require persons in any such class to pass tests pre-
scribed in accordance with such rules and regulations, which
tests shall, with respect to any class of partners, officers, or su-
pervisory employees (which latter term may be defined by the
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Commission’s rules and regulations and as so defined shall in-
clude branch managers of brokers or dealers) engaged in the
management of the broker or dealer, include questions relating
to bookkeeping, accounting, internal control over cash and se-
curities, supervision of employees, maintenance of records, and
other appropriate matters; and
(C) provide that persons in any such class other than bro-
kers and dealers and partners, officers, and supervisory em-
ployees of brokers or dealers, may be qualified solely on the
basis of compliance with such standards of training and such
other qualifications as the Commission finds appropriate.
The Commission, by rule, may prescribe reasonable fees and
charges to defray its costs in carrying out this paragraph, includ-
ing, but not limited to, fees for any test administered by it or under
its direction. The Commission may cooperate with registered secu-
rities associations and national securities exchanges in devising
and administering tests and may require registered brokers and
dealers and persons associated with such brokers and dealers to
pass tests administered by or on behalf of any such association or
exchange and to pay such association or exchange reasonable fees
or charges to defray the costs incurred by such association or ex-
change in administering such tests.

(8) It shall be unlawful for any registered broker or dealer to
effect any transaction in, or induce or attempt to induce the pur-
chase or sale of, any security (other than or<43 commercial paper,
bankers’ acceptances, or commercial bills), unless such broker or
dealer is a member of a securities association registered pursuant
to section 15A of this title or effects transactions in securities solely
on a national securities exchange of which it is a member.

(9) The Commission by rule or order, as it deems consistent
with the public interest and the protection of investors, may condi-
tionally or unconditionally exempt from paragraph (8) of this sub-
section any broker or dealer or class of brokers or dealers specified
in such rule or order.

(10) For the purposes of determining whether a person is sub-
ject to a statutory disqualification under section 6(c)(2), 15A(g)(2),
or 17A(b)(4)(A) of this title, the term “Commission” in paragraph
(4)(B) of this subsection shall mean “exchange”, “association”, or
“clearing agency”, respectively.

(11)4* BROKER/DEALER REGISTRATION WITH RESPECT TO

TRANSACTIONS IN SECURITY FUTURES PRODUCTS.—

(A) NOTICE REGISTRATION.—

(i) CONTENTS OF NOTICE.—Notwithstanding para-
graphs (1) and (2), a broker or dealer required to reg-
ister only because it effects transactions in security fu-
tures products on an exchange registered pursuant to
section 6(g) may register for purposes of this section
by filing with the Commission a written notice in such
form and containing such information concerning such
broker or dealer and any persons associated with such
broker or dealer as the Commission, by rule, may pre-

43S0 in original. The word “or” probably should not appear.
44 Margins so in law.
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scribe as necessary or appropriate in the public inter-

est or for the protection of investors. A broker or deal-

er may not register under this paragraph unless that
broker or dealer is a member of a national securities
association registered under section 15A(k).

(i1) IMMEDIATE EFFECTIVENESS.—Such registration
shall be effective contemporaneously with the submis-
sion of notice, in written or electronic form, to the
Commission, except that such registration shall not be
effective if the registration would be subject to suspen-
sion or revocation under paragraph (4).

(ii1) SUSPENSION.—Such registration shall be sus-
pended immediately if a national securities association
registered pursuant to section 15A(k) of this title sus-
pends the membership of that broker or dealer.

(iv) TERMINATION.—Such registration shall be ter-
minated immediately if any of the above stated condi-
tions for registration set forth in this paragraph are no
longer satisfied.

(B) EXEMPTIONS FOR REGISTERED BROKERS AND DEAL-
ERS.—A broker or dealer registered pursuant to the re-
quirements of subparagraph (A) shall be exempt from the
following provisions of this title and the rules thereunder
with respect to transactions in security futures products:

(i) Section 8.

(i1) Section 11.

(iii) Subsections (c)(3) and (c)(5) of this section.

(iv) Section 15B.

(v) Section 15C.

(vi) Subsections (d), (e), (f), (g), (h), and (i) of sec-
tion 17.

(12) EXEMPTION FOR SECURITY FUTURES PRODUCT EX-
CHANGE MEMBERS.—

(A) REGISTRATION EXEMPTION.—A natural person shall
be exempt from the registration requirements of this sec-
tion if such person—

(i) 1s a member of a designated contract market
registered with the Commission as an exchange pursu-
ant to section 6(g);

(i1) effects transactions only in securities on the
exchange of which such person is a member; and

(iii) does not directly accept or solicit orders from
public customers or provide advice to public customers
in connection with the trading of security futures
products.

(B) OTHER EXEMPTIONS.—A natural person exempt
from registration pursuant to subparagraph (A) shall also
be exempt from the following provisions of this title and
the rules thereunder:

(1) Section 8.

(ii) Section 11.

(iii) Subsections (¢)(3), (c)(5), and (e) of this sec-
tion.

(iv) Section 15B.
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(v) Section 15C.

(vi) Subsections (d), (e), (f), (g), (h), and (i) of sec-
tion 17.

(13) REGISTRATION EXEMPTION FOR MERGER AND ACQUISI-
TION BROKERS.—

(A) IN GENERAL.—Except as provided in subparagraph
(B), an M&A broker shall be exempt from registration
under this section.

(B) EXCLUDED ACTIVITIES.—An M&A broker is not ex-
empt from registration under this paragraph if such
broker does any of the following:

(i) Directly or indirectly, in connection with the
transfer of ownership of an eligible privately held com-
pany, receives, holds, transmits, or has custody of the
funds or securities to be exchanged by the parties to
the transaction.

(i1) Engages on behalf of an issuer in a public of-
fering of any class of securities that is registered, or
is required to be registered, with the Commission
under section 12 or with respect to which the issuer
files, or is required to file, periodic information, docu-
ments, and reports under subsection (d).

(iii) Engages on behalf of any party in a trans-
action involving a shell company, other than a busi-
ness combination related shell company.

(iv) Directly, or indirectly through any of its affili-
ates, provides financing related to the transfer of own-
ership of an eligible privately held company.

(v) Assists any party to obtain financing from an
unaffiliated third party without—

(I) complying with all other applicable laws in
connection with such assistance, including, if ap-
plicable, Regulation T (12 C.F.R. 220 et seq.); and

(IT) disclosing any compensation in writing to
the party.

(vi) Represents both the buyer and the seller in
the same transaction without providing clear written
disclosure as to the parties the broker represents and
obtaining written consent from both parties to the
joint representation.

(vii) Facilitates a transaction with a group of buy-
ers formed with the assistance of the M&A broker to
acquire the eligible privately held company.

(viii) Engages in a transaction involving the trans-
fer of ownership of an eligible privately held company
to a passive buyer or group of passive buyers.

(ix) Binds a party to a transfer of ownership of an
eligible privately held company.

(C) DISQUALIFICATION.—An M&A broker is not exempt
from registration under this paragraph if such broker (and
if and as applicable, including any officer, director, mem-
ber, manager, partner, or employee of such broker)—
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(1) has been barred from association with a broker
or dealer by the Commission, any State, or any self-
regulatory organization; or

(ii) is suspended from association with a broker or
dealer.

(D) RULE OF CONSTRUCTION.—Nothing in this para-
graph shall be construed to limit any other authority of
the Commission to exempt any person, or any class of per-
sons, from any provision of this title, or from any provision
of any rule or regulation thereunder.

(E) DEFINITIONS.—In this paragraph:

(i) BUSINESS COMBINATION RELATED SHELL COM-
PANY.—The term “business combination related shell
company” means a shell company that is formed by an
entity that is not a shell company—

(I) solely for the purpose of changing the cor-
porate domicile of that entity solely within the
United States; or

(IT) solely for the purpose of completing a
business combination transaction (as defined
under section 230.165(f) of title 17, Code of Fed-
eral Regulations) among one or more entities
other than the company itself, none of which is a
shell company.

(ii) CONTROL.—The term “control” means the
power, directly or indirectly, to direct the management
or policies of a company, whether through ownership
of securities, by contract, or otherwise. There is a pre-
sumption of control if, upon completion of a trans-
action, the buyer or group of buyers—

(I) has the right to vote 25 percent or more of
a class of voting securities or the power to sell or
direct the sale of 25 percent or more of a class of
voting securities; or

(II) in the case of a partnership or limited li-
ability company, has the right to receive upon dis-
solution, or has contributed, 25 percent or more of
the capital.

(iii)) ELIGIBLE PRIVATELY HELD COMPANY.—The
term “eligible privately held company” means a pri-
vately held company that meets both of the following
conditions:

(I) The company does not have any class of se-
curities registered, or required to be registered,
with the Commission under section 12 or with re-
spect to which the company files, or is required to
file, periodic information, documents, and reports
under subsection (d).

(I) In the fiscal year ending immediately be-
fore the fiscal year in which the services of the
M&A broker are initially engaged with respect to
the securities transaction, the company meets ei-
ther or both of the following conditions (deter-
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mined in accordance with the historical financial
accounting records of the company):

(aa) The earnings of the company before
interest, taxes, depreciation, and amortization
are less than $25,000,000.

(bb) The gross revenues of the company
are less than $250,000,000.

For purposes of this subclause, the Commission
may by rule modify the dollar figures if the Com-
mission determines that such a modification is
necessary or appropriate in the public interest or
for the protection of investors.

(iv) M&A BROKER.—The term “M&A broker”

means a broker, and any person associated with a
broker, engaged in the business of effecting securities
transactions solely in connection with the transfer of
ownership of an eligible privately held company, re-
gardless of whether the broker acts on behalf of a sell-
er or buyer, through the purchase, sale, exchange,
issuance, repurchase, or redemption of, or a business
combination involving, securities or assets of the eligi-
ble privately held company, if the broker reasonably
believes that—

(I) upon consummation of the transaction, any
person acquiring securities or assets of the eligible
privately held company, acting alone or in con-
cert—

(aa) will control the eligible privately held
company or the business conducted with the
assdets of the eligible privately held company;
an

(bb) directly or indirectly, will be active in
the management of the eligible privately held
company or the business conducted with the
assets of the eligible privately held company,
including without limitation, for example,
by—

(AA) electing executive officers;

(BB) approving the annual budget;

(CC) serving as an executive or other
executive manager; or

(DD) carrying out such other activi-
ties as the Commission may, by rule, de-
termine to be in the public interest; and

(II) if any person is offered securities in ex-
change for securities or assets of the eligible pri-
vately held company, such person will, prior to be-
coming legally bound to consummate the trans-
action, receive or have reasonable access to the
most recent fiscal year-end financial statements of
the issuer of the securities as customarily pre-
pared by the management of the issuer in the nor-
mal course of operations and, if the financial
statements of the issuer are audited, reviewed, or
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compiled, any related statement by the inde-
pendent accountant, a balance sheet dated not
more than 120 days before the date of the offer,
and information pertaining to the management,
business, results of operations for the period cov-
ered by the foregoing financial statements, and
material loss contingencies of the issuer.

(v) SHELL COMPANY.—The term “shell company”
means a company that at the time of a transaction
with an eligible privately held company—

(I) has no or nominal operations; and
(II) has—

(aa) no or nominal assets;

(bb) assets consisting solely of cash and
cash equivalents; or

(cc) assets consisting of any amount of
cash and cash equivalents and nominal other
assets.

(F) INFLATION ADJUSTMENT.—

(i) IN GENERAL.—On the date that is 5 years after
the date of the enactment of this paragraph, and every
5 years thereafter, each dollar amount in subpara-
graph (E)(iii)(IT) shall be adjusted by—

(I) dividing the annual value of the Employ-
ment Cost Index For Wages and Salaries, Private

Industry Workers (or any successor index), as

published by the Bureau of Labor Statistics, for

the calendar year preceding the calendar year in
which the adjustment is being made by the an-
nual value of such index (or successor) for the cal-
endar year ending December 31, 2020; and

(II) multiplying such dollar amount by the

quotient obtained under subclause (I).

(ii)) RouNDING.—Each dollar amount determined
under clause (i) shall be rounded to the nearest mul-
tiple of $100,000.

(c)(1)(A) No broker or dealer shall make use of the mails or any
means or instrumentality of interstate commerce to effect any
transaction in, or to induce or attempt to induce the purchase or
sale of, any security (other than commercial paper, bankers’ accept-
ances, or commercial bills), or any security-based swap agreement
by means of any manipulative, deceptive, or other fraudulent de-
vice or contrivance.

(B) No broker, dealer, or municipal securities dealer shall
make use of the mails or any means or instrumentality of inter-
state commerce to effect any transaction in, or to induce or attempt
to induce the purchase or sale of, any municipal security or any se-
curity-based swap agreement involving a municipal security by
means of any manipulative, deceptive, or other fraudulent device or
contrivance.

(C) No government securities broker or government securities
dealer shall make use of the mails or any means or instrumentality
of interstate commerce to effect any transaction in, or to induce or
to attempt to induce the purchase or sale of, any government secu-
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rity or any security-based swap agreement involving a government
security by means of any manipulative, deceptive, or other fraudu-
lent device or contrivance.

(2)(A) No broker or dealer shall make use of the mails or any
means or instrumentality of interstate commerce to effect any
transaction in, or to induce or attempt to induce the purchase or
sale of, any security (other than an exempted security or commer-
cial paper, bankers’ acceptances, or commercial bills) otherwise
than on a national securities exchange of which it is a member, in
connection with which such broker or dealer engages in any fraud-
ulent, deceptive, or manipulative act or practice, or makes any ficti-
tious quotation.

(B) No broker, dealer, or municipal securities dealer shall
make use of the mails or any means or instrumentality of inter-
state commerce to effect any transaction in, or to induce or attempt
to induce the purchase or sale of, any municipal security in connec-
tion with which such broker, dealer, or municipal securities dealer
engages in any fraudulent, deceptive, or manipulative act or prac-
tice, or makes any fictitious quotation.

(C) No government securities broker or government securities
dealer shall make use of the mails or any means or instrumentality
of interstate commerce to effect any transaction in, or induce or at-
tempt to induce the purchase or sale of, any government security
in connection with which such government securities broker or gov-
ernment securities dealer engages in any fraudulent, deceptive, or
manipulative act or practice, or makes any fictitious quotation.

(D) The Commission shall, for the purposes of this paragraph,
by rules and regulations define, and prescribe means reasonably
designed to prevent, such acts and practices as are fraudulent, de-
ceptive, or manipulative and such quotations as are fictitious.

(E) The Commission shall, prior to adopting any rule or regula-
tion under subparagraph (C), consult with and consider the views
of the Secretary of the Treasury and each appropriate regulatory
agency. If the Secretary of the Treasury or any appropriate regu-
latory agency comments in writing on a proposed rule or regulation
of the Commission under such subparagraph (C) that has been
published for comment, the Commission shall respond in writing to
such written comment before adopting the proposed rule. If the
Secretary of the Treasury determines, and notifies the Commission,
that such rule or regulation, if implemented, would, or as applied
does (i) adversely affect the liquidity or efficiency of the market for
government securities; or (ii) impose any burden on competition not
necessary or appropriate in furtherance of the purposes of this sec-
tion, the Commission shall, prior to adopting the proposed rule or
regulation, find that such rule or regulation is necessary and ap-
propriate in furtherance of the purposes of this section notwith-
standing the Secretary’s determination.

(3)(A) No broker or dealer (other than a government securities
broker or government securities dealer, except a registered broker
or dealer) shall make use of the mails or any means or instrumen-
tality of interstate commerce to effect any transaction in, or to in-
duce or attempt to induce the purchase or sale of, any security
(other than an exempted security (except a government security) or
commercial paper, bankers’ acceptances, or commercial bills) in
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contravention of such rules and regulations as the Commission
shall prescribe as necessary or appropriate in the public interest or
for the protection of investors to provide safeguards with respect to
the financial responsibility and related practices of brokers and
dealers including, but not limited to, the acceptance of custody and
use of customers’ securities and the carrying and use of customers’
deposits or credit balances. Such rules and regulations shall (A) re-
quire the maintenance of reserves with respect to customers’ depos-
its or credit balances, and (B) no later than September 1, 1975, es-
tablish minimum financial responsibility requirements for all bro-
kers and dealers.

(B) Consistent with this title, the Commission, in consultation
with the Commodity Futures Trading Commission, shall issue such
rules, regulations, or orders as are necessary to avoid duplicative
or conflicting regulations applicable to any broker or dealer reg-
istered with the Commission pursuant to section 15(b) (except
paragraph (11) thereof), that is also registered with the Commodity
Futures Trading Commission pursuant to section 4f(a) of the Com-
modity Exchange Act (except paragraph (2) thereof), with respect
to the application of: (i) the provisions of section 8, section 15(c)(3),
and section 17 of this title and the rules and regulations there-
under related to the treatment of customer funds, securities, or
property, maintenance of books and records, financial reporting, or
other financial responsibility rules, involving security futures prod-
ucts; and (i) similar provisions of the Commodity Exchange Act
and rules and regulations thereunder involving security futures
products.

(C) Notwithstanding any provision of sections
2(@)(1)X(C)(i) or 4d(a)2) of the Commodity Exchange Act
and the rules and regulations thereunder, and pursuant to
an exemption granted by the Commission under section 36
of this title or pursuant to a rule or regulation, cash and
securities may be held by a broker or dealer registered
pursuant to subsection (b)(1) and also registered as a fu-
tures commission merchant pursuant to section 4f(a)(1) of
the Commodity Exchange Act, in a portfolio margining ac-
count carried as a futures account subject to section 4d of
the Commodity Exchange Act and the rules and regula-
tions thereunder, pursuant to a portfolio margining pro-
gram approved by the Commodity Futures Trading Com-
mission, and subject to subchapter IV of chapter 7 of title
11 of the United States Code and the rules and regulations
thereunder. The Commission shall consult with the Com-
modity Futures Trading Commission to adopt rules to en-
sure that such transactions and accounts are subject to
comparable requirements to the extent practicable for
similar products.

(4) If the Commission finds, after notice and opportunity for a
hearing, that any person subject to the provisions of section 12, 13,
14, or subsection (d) of section 15 of this title or any rule or regula-
tion thereunder has failed to comply with any such provision, rule,
or regulation in any material respect, the Commission may publish
its findings and issue an order requiring such person, and any per-
son who was a cause of the failure to comply due to an act or omis-
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sion the person knew or should have known would contribute to
the failure to comply, to comply, or to take steps to effect compli-
ance, with such provision or such rule or regulation thereunder
upon such terms and conditions and within such time as the Com-
mission may specify in such order.

(5) No dealer (other than a specialist registered on a national
securities exchange) acting in the capacity of market maker or oth-
erwise shall make use of the mails or any means or instrumen-
tality of interstate commerce to effect any transaction in, or to in-
duce or attempt to induce the purchase or sale of, any security
(other than an exempted security or a municipal security) in con-
travention of such specified and appropriate standards with respect
to dealing as the Commission, by rule, shall prescribe as necessary
or appropriate in the public interest and for the protection of inves-
tors, to maintain fair and orderly markets, or to remove impedi-
ments to and perfect the mechanism of a national market system.
Under the rules of the Commission a dealer in a security may be
prohibited from acting as broker in that security.

(6) No broker or dealer shall make use of the mails or any
means or instrumentality of interstate commerce to effect any
transaction in, or to induce or attempt to induce the purchase or
sale of, any security (other than an exempted security, municipal
security, commercial paper, bankers’ acceptances, or commercial
bills) in contravention of such rules and regulations as the Com-
mission shall prescribe as necessary or appropriate in the public in-
terest and for the protection of investors or to perfect or remove im-
pediments to a national system for the prompt and accurate clear-
ance and settlement of securities transactions, with respect to the
time and method of, and the form and format of documents used
in connection with, making settlements of and payments for trans-
actions in securities, making transfers and deliveries of securities,
and closing accounts. Nothing in this paragraph shall be construed
(A) to affect the authority of the Board of Governors of the Federal
Reserve System, pursuant to section 7 of this title, to prescribe
rules and regulations for the purpose of preventing the excessive
use of credit for the purchase or carrying of securities, or (B) to au-
thorize the Commission to prescribe rules or regulations for such
purpose.

(7) In connection with any bid for or purchase of a government
security related to an offering of government securities by or on be-
half of an issuer, no government securities broker, government se-
curities dealer, or bidder for or purchaser of securities in such of-
fering shall knowingly or willfully make any false or misleading
written statement or omit any fact necessary to make any written
statement made not misleading.

(8) PROHIBITION OF REFERRAL FEES.—No broker or dealer, or
person associated with a broker or dealer, may solicit or accept, di-
rectly or indirectly, remuneration for assisting an attorney in ob-
taining the representation of any person in any private action aris-
ing under this title or under the Securities Act of 1933.

(d) SUPPLEMENTARY AND PERIODIC INFORMATION.—

(1) IN GENERAL.—Each issuer which has filed a registra-
tion statement containing an undertaking which is or becomes
operative under this subsection as in effect prior to the date of
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enactment of the Securities Acts Amendments of 1964, and
each issuer which shall after such date file a registration state-
ment which has become effective pursuant to the Securities Act
of 1933, as amended, shall file with the Commission, in accord-
ance with such rules and regulations as the Commission may
prescribe as necessary or appropriate in the public interest or
for the protection of investors, such supplementary and peri-
odic information, documents, and reports as may be required
pursuant to section 13 of this title in respect of a security reg-
istered pursuant to section 12 of this title. The duty to file
under this subsection shall be automatically suspended if and
so long as any issue of securities of such issuer is registered
pursuant to section 12 of this title. The duty to file under this
subsection shall also be automatically suspended as to any fis-
cal year, other than the fiscal year within which such registra-
tion statement became effective, if, at the beginning of such fis-
cal year, the securities of each class, other than any class of
asset-backed securities, to which the registration statement re-
lates are held of record by less than 300 persons, or, in the
case of a bank, a savings and loan holding company (as defined
in section 10 of the Home Owners’ Loan Act), or a bank hold-
ing company, as such term is defined in section 2 of the Bank

Holding Company Act of 1956 (12 U.S.C. 1841), 1,200 persons

persons 45, For the purposes of this subsection, the term “class”

shall be construed to include all securities of an issuer which
are of substantially similar character and the holders of which
enjoy substantially similar rights and privileges. The Commis-
sion may, for the purpose of this subsection, define by rules
and regulations the term “held of record” as it deems necessary
or appropriate in the public interest or for the protection of in-
vestors in order to prevent circumvention of the provisions of
this subsection. Nothing in this subsection shall apply to secu-
rities issued by a foreign government or political subdivision
thereof.

(2) ASSET-BACKED SECURITIES.—

(A) SUSPENSION OF DUTY TO FILE.—The Commission
may, by rule or regulation, provide for the suspension or
termination of the duty to file under this subsection for
any class of asset-backed security, on such terms and con-
ditions and for such period or periods as the Commission
deems necessary or appropriate in the public interest or
for the protection of investors.

(B) CLASSIFICATION OF ISSUERS.—The Commission
may, for purposes of this subsection, classify issuers and
prescribe requirements appropriate for each class of
issuers of asset-backed securities.

(e) NoTiCES TO CUSTOMERS REGARDING SECURITIES LENDING.—
Every registered broker or dealer shall provide notice to its cus-
tomers that they may elect not to allow their fully paid securities
to be used in connection with short sales. If a broker or dealer uses
a customer’s securities in connection with short sales, the broker

45The second occurence of the word “persons” in the third sentence of subsection (d)(l) prob-
ably should not appear. See amendment made by section 601(b) of Public Law 112-106
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or dealer shall provide notice to its customer that the broker or
dealer may receive compensation in connection with lending the
customer’s securities. The Commission, by rule, as it deems nec-
essary or appropriate in the public interest and for the protection
of investors, may prescribe the form, content, time, and manner of
delivery of any notice required under this paragraph.

(f) The Commission, by rule, as it deems necessary or appro-
priate in the public interest and for the protection of investors or
to assure equal regulation, may require any member of a national
securities exchange not required to register under section 15 of this
title and any person associated with any such member to comply
with any provision of this title (other than section 15(a)) or the
rules or regulations thereunder which by its terms regulates or
prohibits any act, practice, or course of business by a “broker or
dealer” or “registered broker or dealer” or a “person associated with
a broker or dealer,” respectively.

(g) Every registered broker or dealer shall establish, maintain,
and enforce written policies and procedures reasonably designed,
taking into consideration the nature of such broker’s or dealer’s
business, to prevent the misuse in violation of this title, or the
rules or regulations thereunder, of material, nonpublic information
by such broker or dealer or any person associated with such broker
or dealer. The Commission, as it deems necessary or appropriate
in the public interest or for the protection of investors, shall adopt
rules or regulations to require specific policies or procedures rea-
sonably designed to prevent misuse in violation of this title (or the
rules or regulations thereunder) of material, nonpublic information.

(h) REQUIREMENTS FOR TRANSACTIONS IN PENNY STOCKS.—

(1) IN GENERAL.—No broker or dealer shall make use of
the mails or any means or instrumentality of interstate com-
merce to effect any transaction in, or to induce or attempt to
induce the purchase or sale of, any penny stock by any cus-
tomer except in accordance with the requirements of this sub-
section and the rules and regulations prescribed under this
subsection.

(2) RISK DISCLOSURE WITH RESPECT TO PENNY STOCKS.—
Prior to effecting any transaction in any penny stock, a broker
0}1; dealer shall give the customer a risk disclosure document
that—

(A) contains a description of the nature and level of
risk in the market for penny stocks in both public offerings
and secondary trading;

(B) contains a description of the broker’s or dealer’s
duties to the customer and of the rights and remedies
available to the customer with respect to violations of such
duties or other requirements of Federal securities laws;

(C) contains a brief, clear, narrative description of a
dealer market, including “bid” and “ask” prices for penny
stocks and the significance of the spread between the bid
and ask prices;

(D) contains the toll free telephone number for inquir-
ies on disciplinary actions established pursuant to section
15A(3) of thi