
1
Y4-
. 8912-
96-81i

OVERNMENT

Sttage

/01.2

t
OVERSIGHT OF DEPARTMENT OF JUSTICE 13

PUBLIC INTEGRITY SECTION

H E A RING
BEFORE THE

  HITTEE ON THE JUDICIARY

  UNITED STATES SENATE
NINETY-SIXTH CONGRESS

DOCUMENTS
JUN 8 1981

FARRELL LIBRARY
KANSAS STATE UNIVERSITY

SECOND SESSION

ON

OVERSIGHT OF DOJ'S PUBLIC INTEGRITY SECTION

DECEMBER 11, 1980

Serial No. 96-69

Printed for the use of the Committee on the Judiciary

U.S. GOVERNMENT PRINTING OFFICE

77-042 0 WASHINGTON: 1981



COMMITTEE ON THE JUDICIARY
EDWARD M. KENNEDY, Massachusetts, Chairman

BIRCH BAYH, Indiana
ROBERT C. BYRD, West Virginia
JOSEPH R. BIDEN, JR., Delaware
JOHN C. CULVER, Iowa
HOWARD M. METZENBAUM, Ohio
DENNIS DECONCINI, Arizona
PATRICK J. LEAHY, Vermont
MAX BAUCUS, Montana
HOWELL HEFLIN, Alabama

STEPHEN

STROM THURMOND, South Carolina
CHARLES McC. MATHIAS, JR., Maryland
PAUL LAXALT, Nevada
ORRIN G. HATCH, Utah
ROBERT DOLE, Kansas
THAD COCHRAN, Mississippi
ALAN K. SIMPSON, Wyoming

BREYER, Chief Counsel
EMORY SNEEDEN, Minorty Chief Counsel



CONTENTS

THURSDAY, DECEMBER 11, 1980

STATEMENT
Page

Opening statement of Senator DeConcini  1

TESTIMONY

Hultman, Evan, former U.S. attorney, State of Iowa  5

Kirshen, Alan, former assistant U.S. attorney, State of Iowa  70

Wagner, Mary E., former Department of Justice employee  86

Henderson, Thomas H., former Chief, Public Integrity Section, Depart-

ment of Justice  93

Reynolds, James H., U.S. attorney, State of Iowa  112

Manion, Paul A., president, Allegheny County Bar Association   142

Fawcett, David, president, Pennsylvania Bar Association  151

Buerger, David, attorney, Buchanan, Ingersoll, Rodewald, Kyle & Buerger,

former counsel to Jack Nard  154

PREPARED STATEMENTS

Henderson, Thomas H   107

Manion, Paul A   147

Reynolds, James H  124



•

•

•



OVERSIGHT OF DEPARTMENT OF JUSTICE

PUBLIC INTEGRITY SECTION

THURSDAY, DECEMBER 11, 1980

U.S. SENATE,

COMMITTEE ON THE JUDICIARY,

Washington, D.C.

The committee met, pursuant to notice, at 9:44 a.m., in room 2
228,

Dirksen Senate Office Building, Senator Dennis DeConcini (ac
ting

chairman of the committee) presiding.
Present: Senator DeConcini.
Staff present: Michael J. Altier, counsel, and Ann Woodley, sta

ff

assistant, Subcommittee on Improvements in Judicial Machi
nery;

Kim Pearson, minority research assistant, Committee on the Jud
ici-

ary; and Pamela Phillips, chief clerk, Subcommittee on Improve
ments

in Judicial Machinery.

OPENING STATEMENT OF SENATOR DeCONCINI

Senator DECONCINI. Good morning, ladies and gentlemen.

The Committee on the Judiciary will come to order.

Today's hearing is part of our oversight of the U.S. Depart
ment of

Justice. Specifically, our attention is focused on the ope
rations and

activities of the public integrity section of the Department's 
Criminal

Division.
This particular hearing will concentrate on whether the Dep

artment

of Justice properly and adequately completed a full inv
estigation of

certain complaints and allegations made by Mr. John A
. Nard, a

Pittsburgh, Pa., businessman. His allegations concern 
aspects of

decisions in civil and criminal proceedings of Federal 
district and

appellate courts, actions of U.S. attorneys in- Pennsylvania 
and Iowa,

Federal grand jury proceedings in Iowa, and activities 
of several

officials at the Department of Justice.
Specifically, Mr. Nard's allegations arise from breach o

f contract

suits in Pennsylvania and Iowa, and his own indictment 
for Federal

income tax evasion. Mr. Nard was the operating partner 
of the Three

Rivers Co. of Pittsburgh, which entered into a written c
ontract with

Armour & Co. to build a meat-processing plant in P
ittsburgh. Peri-

odic payments were to be made by Armour to Nard base
d on the per-

centage of completion of the project. The percentage of
 completion

was to be determined by Armour personnel at the proje
ct site.

At the same time he was constructing the Armour 
Pittsburgh

plant, Nard constructed a residence for himself. Nard use
d some of

the same subcontractors and suppliers for the Pittsb
urgh residence

that he was using on the Armour job. It was appare
ntly Nard's

(1)
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intention to keep separate the invoices for work done or materials
furnished for his home and to pay the suppliers and subcontractors
out of his share of the profits realized on the Armour job.
Armour later terminated this contract, citing delays and breach,

and filed a breach of contract suit against Mr. Nard. The complaint
was subsequently amended to include allegations of diversion of
funds by Nard in construction of his personal residence.
The case was tried before Judge Joseph F. Weis in the U.S. District

Court for the Western District of Pennsylvania. Judge Weis found
both parties in breach but refused to award damages to either party.
However, Judge Weis ordered restitution to Armour for money dis-
bursed to Three Rivers Co., but allegedly not expended for the
Armour project. On May 31, 1973, the third circuit affirmed the lower
court's decision.
Nard later became aware of the possibility that Armour had not

disclosed all the documents in its possession at the Pittsburgh trial,
so he filed a motion to vacate under rule 60(b) with Judge Daniel
Snyder, U.S. district court judge for the 'Western District of Penn-
sylvania. This motion was subsequently denied.
In the midst of the hearings before Judge Snyder, Nard was indicted

by a Federal grand jury in Pittsburgh and charged with two counts
of failing to file timely tax returns for 1967 and 1968 and one count
of evasion of taxes by filing a false and fraudulent return for 1968.

After initially pleading not guilty to all counts, Nard changed his
pleas to guilty on the two failures to file counts and to nob o contendere
on the evasion count. Judge Baron P. McCune accepted the pleas
and sentenced Nard to 3 years suspended sentence and a $10,000 fine
on the evasion count, and 1 year suspended on each of the other
two counts.
During roughly the same time period as the Pennsylvania contract

litigation, Nard and Armour were also in dispute over a construction
contract which they entered into in Sioux City, Iowa. Again, Armour
prematurely terminated the agreement and sued Nard for breach
of contract.
A jury trial was held in the U.S. District Court for the Northern

District of Iowa before Chief Judge Edward J. McManus. A verdict
was entered awarding Armour $60,000 for delay damages while award-
ing Nard $20,842 for commissions on costs incurred by Nard prior
to termination of the contract. The court's judgment gave Nard an
additional sum of $75,965 from a partial summary judgment awarded
to Nard during the trial for commissions earned by Nard on the proj-
ect prior to termination but never paid by Armour. This ruling was
affirmed by the Eighth Circuit Court of Appeals.

Following completion of the Sioux City trial, but prior to the
Pittsburgh trial, Nard approached the U.S. attorney's office in
Cedar Rapids, Iowa. The U.S. attorney, Evan Hultman, opened an
investigation regarding possible perjury and subornation of perjury
in the Iowa trial, and convened a grand jury. Hultman called one
witness at the first grand jury.
Following the Pittsburgh trial, Hultman apparently received

jurisdiction to investigate similar charges against Armour in the
Pittsburgh litigation. Hultman told Nard he would pursue Nard's
Iowa charges, but Nard would have to substantiate his Pittsburgh
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allegations before Hultman would pursue them. According to Mr.
Nard, he attempted to document his charges by providing Hultman
with eight notebooks of court testimony and depositions cross-
referenced with Armour's own correspondence and internal mem-
oranda.

Following the first grand jury, Hultman assigned Assistant U.S.
Attorney Alan Kirshen to investigate the Nard matter. A second
grand jury was later convened. Although several witnesses were
called to testify, the only appearance before the grand jury was
made by Mr. Nard. Kirshen was later removed from the case.
At the third grand jury, those witnesses called for the second grand

jury were not recalled. It is Nard's claim that Hultman did not
pursue the allegations which would have uncovered what he considers
to be wrongdoing by Armour.
Nard thereafter brought his complaints to Washington. His charges

again concerned Armour and their counsel for the way they conducted
the litigation, Judge Weis for allegedly being culpably influenced in
his Pittsburgh decision, Hultman's conduct regarding the three
grand juries in Iowa, and former U.S. Attorney Richard Thornburgh
for allowing the income tax prosecution against him knowing that, in
Nard's view, it was based on manufactured evidence.
Among other Federal officials, Nard took his case to the Watergate

Special Prosecutor's office, which referred him to the Office of Pro-
fessional Responsibility. Lacking jurisdiction to pursue Nard's
allegations, the Office of Professional Responsibility referred Nard to
Deputy Attorney General Harold Tyler's office.
Nard then provided materials to Judge Tyler's special assistants,

Mary Wagner and Maureen Gevlin, regarding the Armour trials and
Nard's tax prosecution. Ms. Wagner subsequently informed Nard that
there was no evidence that could be found to support his allegations.
Nard then wrote to Attorney General Griffin Bell requesting a

meeting between himself, Bell, and Senators Hatch and Nunn. The
Attorney General's office referred Nard's file to the Public Integrity
Section for review. A Public Integrity staff memo apparently went to
Thomas Henderson, then head of the section, advising against such

a meeting.
Attorney General Bell subsequently informed Nard that there

was no purpose for further departmental review of his problems.
Nard subsequently approached the new U.S. attorney for Iowa,
Mr. James Reynolds, who took it upon himself to determine the
extent of the investigation made by the Department of Justice.
Mr. Reynolds is one of the witnesses we will hear from today.
I would like to make it very clear that this committee will not

attempt to retry the cases mentioned or involved herein. It is not our
intention to do so. Our sole aim in this hearing is to examine the
handling of the investigations by the Department of Justice and the
U.S. attorneys of the allegations of Mr. Nard.
We will listen to the scheduled witnesses as to whether Mr. Nard's

allegations were reviewed adequately and impartially, in furtherance
of the administration of justice. It is possible that such an inquiry

may also serve to demonstrate some of the weaknesses of our Federal

judicial system.
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The witnesses we will be hearing from today are Evan Hultman,former U.S. attorney for Iowa; Alan Kirshen, former assistant U.S.attorney for Iowa; Maly E. Wagner, former Special Assistant to theDeputy Attorney General; Thomas H. Henderson, former SectionChief of the Public Integrity Section; James H. Reynolds, U.S.attorney for the Northern District of Iowa; Paul A. Manion, presidentof the Allegheny County Bar Association; David B. Fawcett, presidentof the Pennsylvania Bar Association; and David B. Buerger, formercounsel to Jack Nard.
Prior to beginning, I would like each of the witnesses to be remindedthat our focus this morning will be primarily on the allegations madeby Mr. John A. Nard as to the handling of his various charges by theDepartment of Justice. Mr. Nard's case was included in the JudiciaryCommittee's oversight investigation of the Public Integrity Sectionin our letter to the Department of Justice on May 21, 1980.Also in that May 21 letter to the Department, the committeerequested the closed case file of the Criminal Division's investigationinto allegations brought against Judge Joseph F. Weis, Jr. Thecommittee considered the two cases separate at that time, and it ismy impression that we will continue to do so.
I wish to point out at this time that the Judicary Committee'soversight investigation of the Justice Department's handling of theJudge Weis matter was not prompted by Mr. Nard's charges againstJudge Weis, nor was it prompted by our initial investigation into theDepartment's handling of Mr. Nard's case. Although Mr. Nard mayhave complaints regarding Judge Weis, it is my understanding thatallegations against Judge Weis were referred to the Department ofJustice independent of Mr. Nard's charges.
At this time, due to the limited amount of time available this morn-ing, I would like each of today's witnesses to summarize any state-ments that they may have and be able to spend most of their testimonyresponding to questions which will be asked. Since we do have a timeconstraint, it may be necessary for several of the questions to besubmitted and answered after today's hearing.
I also want the record to show that there may be votes that willnecessitate my leaving.
I am accompanied today by counsel Mike Altier of my subcommittee,who has prepared much of this and done some of the investigationin this area, as well as by Kim Pearson, a member of the JudiciaryCommittee staff who has also been assigned by the Judiciary Com-mittee to work on this particular matter.
At this time we will proceed with our first witness, Mr. EvanHultman of Waterloo, Iowa.
Mr. Hultman, are you here?
Thank you, sir, for being with us.
Please raise your right hand.
Do you swear the testimony you are about to give this committeeis the truth, so help you God?
Mr. HULTMAN. I do.
Senator DECONCINI. Fine. Please proceed.
If you have an opening statement and would like to summarize itfor us, that would be fine.
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STATEMENT OF EVAN HULTMAN, FORMER U.S. ATTORNEY,
STATE OF IOWA

Mr. HULTMAN. Mr. Chairman, I do not have an opening state-
ment for two reasons, as I indicated in my phone call on Monday.
One, I only learned on Friday that I was to be here. Second, other
than the general knowledge of the subpena and two phone calls
from two newsmen, I had no idea as to what subject I was to address.
However, because of the general subject that has been announced

and also the accusations that were made through the two newspaper
reporters who contacted me, who I am sure contacted me because
of the contact Mr. John Nard had made to them, I would like to
introduce as a statement, in that sense of the word, one, a series
of articles done by two investigative reporters in the Pittsburgh
Post-Gazette. That is item No. 1.
Second, because of the charge he has made that I in some way

was going to be retained by a Democratic administration, a Demo-
cratic Attorney General, two Democratic Senators, and a Demo-
cratic committee, and, thus, this was the reason why my conduct
was as he alleges, I want to introduce my application before the
Iowa Federal Judiciary Selection Committee. That application
contains my background, my experience, my reasons for applying
to that commission.
Then because of the allegations that he is making concerning

the conduct of the Office of U.S. Attorney, I would like to introduce

a letter from the Democratic Attorney General of the United States
dated May 11, 1977, which pertains to the execution of the Office of
U.S. Attorney by me; a letter dated April 25 from the Assistant
Attorney General of the Criminal Division at that time, who is
now the Attorney General of the United States, Benjamin Civiletti,
which, likewise, has reference to the conduct of the Office; third,

a letter from the Director of the Federal Bureau of Investigation

at that time, which, likewise, refers to the conduct of specific matters
in the Office; and, finally, what I believe is a press release of some

kind that was given by the Attorney General of the United States

in 1977, Griffin Bell, which renamed me to the committee of advisers

to the Attorney General.
I would like to introduce those items as an opening statement

in that sense of the word. Then I will be very pleased to respond

to any questions.
Senator DECONCINI. Very good, Mr. Hultman. All of the state-

ments and material that you have mentioned will appear in the

record without objection at this time.
[Material referred to above follows
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_Mtn Craig Jr. 

' The Strange ¶ase of Jack Nard

and the Stranger Ethics of His Allies

There are worrisome ethical and jour-
nalistic questions in the bizarre case of
Jack Nard of Sewickley — the subject of
a two-article series that ran in the Post-
Gazette on Monday and Tuesday., •

Nard, who is a five-time loser in the
courts (once on income taxes and four
times on civil liability), has been suc-
cessful in peddling a conspiracy theory
in some of the highest councils of na-
tional government and to one of the na-
tion's largest communications
-companies, the Gannett Corp. And he has
been no successful largely because the
people involved have not taken the time
to ,do their homework or, because of a
convergence of interests, have been will-
ing to give the benefit of the doubt to a
man with the most questionable story to
tell.
Nerd says he had to pay a multi-

thousand-dollar civil judgment to the
Armour Co. and plead no contest to one
charge of tax evasion, because the "fix"
was in. The pivotal fact in the web of
conspiracy he weaves is obvious enough,
that the political affiliation of lawyers
plays a role in their appointment as
judges and U.S. attorneys.
From this truism it takes but a short,

twisted leap of logic tosontend that all
the federal, judges and U.S. attorneys
who did not further Nard's interests did
so because they were corrupted by the
venality of their ultimate political pa-
tron. But what of the patron (in this case
former Sen. Hugh Scott)? What would
his motives be for getting "his judges
and lawyers" to do in Jack Nord? The

• 5/74-;,.
•,eir
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answer is not specific: it just follows; big
man, big business. It is as simple as that.

In such an intellectual jungle it is easy
to talk about $10,000 payoffs for judge-
ships, blocked investigations in return
for political support and nepotistic in-
competence. It is "the way the system
works."

As Post-Gazette reporters Dave
Warner and Al Neri pointed out, there is

not one shred of evidence to support this
theory other than a reprimand of a civil
engineer by a licensing board far over-
statements he made in testimony in a
case Nard brought and lost against
Armour in Iowa. Yet Nard has found an
audience for his line of innuendo because
he has effective friends.
One is a US. senator, who used to be

Nard's lawyer and to whom Nard still
owes $25,000, a debt the senator lists
among his assets in public records on file
in Washington, A second is a young law-
yer who was employed by Nard's friend
and creditor, the U.& senator. A third
and fourth are investigative reporters
who have received $21,000 in contribu-
tions over the past three years from
Nard to help support their investigations
of his case and other instances of "cor-
ruption" in the federal judiciary.
The collective resultof the efforts of

these four friends has been significant
embarrassment to Judge Joseph Weis of
the 3rd Circuit Court of Appeals, who de-
cided the original civil case between
Nard and Armour here in Pittsburgh; a
political whispering campaign about
possible obstruction of justice charges
being filed against Gov. Dick
Thornburgh and general complaints
about corruption in the federal judiciary
of Western Pennsylvania which, while
vague in the extreme, are seductive
enough to have currency.

Obviously, Judge Weis and Gov.
Thornburgh are big boys who accepted
public office cognizant of the risks in-
volved. And if the federal judiciary of

WEDNESDAY, JUNE 27, 1979

(John G. Craig Jr. is editor of the Pittsburgh Post-Gazette.)
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this area — or any other — can't with-
stand a bit of rumor it would not deserve
to survive.
What is bothersome are two other as-

pects of this case, the behavior of the na-
tional journalists involved and the
significance for successful passage of
the Judicial Tenure Act of their behavior
and the behavior of those public official
who join them in championing the case
of Jack Nard.
To take up the second subject first,

there is a legitimate concern about the
impregnable position of the men and
women who hold lifetime appointments
to the federal bench to the extent that
such tenure makes it impossible to re-
move from office any federal judge ex-
cept by impeachment, a remedy so
complicated and exhausting that it is
hardly ever undertaken, let alone fol-
lowed through to decision. Some means
short of the "ultimate" solution is needed
to remove from the federal bench those
few bad apples that poison the barrel.

But are we really to believe that
Judge Weis, on the basis of the Nard
case, is such a judge? If pressed, none of
the participants in this campaign of vit-
riol, with the possible exception of Nard
himself, would say "yes," but it suits
their purpose to Avoid the question. They
are building a case for political change
and cannot resist incremental argu-
ments ("the example of Judge Weis of
Western Pennsylvania"). It does not
matter that there is nothing on the
record to indicate that any court in the
country presented with the facts of the

Nard case found fault with the Weis de-
cision, that Judge Weis gets anything but
the highest respect from his colleagues
and members of the bar or that the ag-
grieved man himself, Jack Nard, has ex-
hausted the avenues for legal remedy
available to him.

When it is political change you want,
it is a lot easier to attack the integrity of
an opponent with inference than refute
the public record. There is irony in the
fact that a campaign for legitimate and
needed judicial reform is being under-
mined by political excesses of the very
sort lifetime judicial tenure is designed
to protect against. It is not just the fed-
eral judge who needs to be insulated
from the wrath of the mob, but the sys-
tern itself. Justice is to be found in the
courts, not in the streets.
A newspaper chain that circulates na-

tionally a story that is built entirely on
the testimony of Jack Nard and One
man's critique of his case can also justi-
fiably be asked if, in its anxiety to work
for the Judicial Tenure Act, it has not
overstepped the bounds of objectivity
and reportorial prudence. The question
seems particularly pertinent inasmuch
'as the author of the critique on which
their story rests is a young attorney With
limited experience in civil litigation and
none on the bench who was employed (he
has since changed jobs) by Nard's for-
mer lawyer, a man to whom Nard still
owes money and a man with whom Nard
has been involved in other profit-making
(at least for Nard) enterprises.

It is also bothersome that some of the

reporters and 'edlitirs! involved In the ;
story have crossed the line from being
the disseminators of information to be-
coming participants in the story them-
selves by testifying before a Senatc,
subcommittee for judicial reform, ae-
cepting financial contributions from
Nard for support of their wort, soliciting
funds from his friends to finance their
efforts and introducing Nard to congres-
sional officials who might help him.

It is most unlikely that they would ac-
cept as objective the words of anyone in •
or out of public life whose personal in-
terests were so intertwined with a cause,
he was championing. So why the double
standard?
No matter what else it may be, the

Nard story is a case study in the power
of the press and how easy it is to
overstep the bounds of fair play, even
while convinced you are operating witlt.
the best of motives. I am afraid, alas,
that all of us in the business are guilty of
this more than we would ever like to ad-
mit.



Moe , Ulu.. 25, 1979' One Man's Trip,
in Twisting Legal Maze

. JOHN L HARD

First of two articles.
By ALBERT J. NERI
and DAVID WARNER

Paff-Guaffe Staff Mt.'s

For John A. Nard, life is a crusade.
Feeling wronged by the federal

courts, by federal prosecutors, by
those he once did business with and by
the Internal Revenue Service, Nard,
51, of Sewickley Heights, has pursued
his cause with the
tenacity of a pack
of hounds hunting Special
its prey. .
The man has Report

friends and sup-
porters — some nch, some powerful.
He has a list of those he considers en-
emies — most of them powerful.
"He's talked to everyone except

God," says Evan Hultman, a former
US. attorney that Nard includes on
his enemies list. "He fNard) starts
out as your friend and then actually
becomes your enemy unless you ac-
cept his story that 10,000 people were
all crooks, Including every federal
judge in Pittsburgh." •
So far, Nard's quest has led him to

the hails of the US. Senate, grand
jury rooms, offices of U.S. attorneys,
newsrooms here and in Washington
and the US. Justice Department.
What started it all was what most

people in this age of multimillion dol-
lar lawsuits would consider an insig-
nificant court case.

In 1972, a federal judge ordered
Nard and his then-business partners
to pay Armour & Co. — the meat

Ihoo

pacsing people — $809,283 followinga battie over who was to blame for a
meat plant construction job that wentwrong.

Subsequently, Nard pleaded no con-
test to a charge of income tan eva-
sion, was fined and received a sus-
pended jail sentence. A big issue in
both cases was the mansion home
Nard built Th Sewickley Heights with
part of the construction money trim
Armour.
Nard feels a serious injustice has

been done, and he questions the mo-
tives of three federal district judges,
the 3rd U.S. Circuit Court of Appeals,'
the Justice Department and a former
U.S!attorney — now Gov. Richard I.
Thornburgh.

Nard's case dates back to 1967. He
lost the original court battle against
Armour and subsequent appeals, but
has continued to fight. Now, a grand
jury in Iowa, where Nard began con-
structing a second plant for Armour,
is taking a new look 01 Nard's claims.

"All of these judges are crooks. I
tell you, it's amazing," he told the
Post-Gazette.
Jack Nard is convinced there is a

conspiracy to do him in — a conspir-
acy he charges is rooted in influence
in the courts by powerful Pennsylva-
nia Republicans.
"Somebody has to fight for this

country," says Nard as he shuffles
through two suitcases filled with at
least partial documentation of the al-
leged conspiracy.
"I'm fighting the energy situation,

and I'm fighting the Justice Depart-
memt and the federal judiciary and
lIt win them all," he insists as he
bangs on a desk at the Post-Gazette.
"I'm tough, mean and ornery," is

the description he provides of him-
self. It's an assessment with which his
enemies — who groan at the very
mention of the name Nard -- would
wholeheartedly agree.
Nard lives in an English Tudor

mansion on six acres overlooking the
Sewickley Heights Golf Club, drives a
Cadillac Fleetwood and jets about the
country on various enterprises.

But appearances are deceiving.
Far from being wealthy, he is deeply
in debt. His list of creditors in Alle-
gheny County is long. He owes money
tor everything from his house to a tai-
lor-made suit of clothes to a motorcy-
cle for one of his five children.

A short, balding, bulb-nosed man
whose parents immigrated to Norton,
Va., from their native province of Ca-
labria, Italy, his speech is a rapid-fire,

On the subject ' of Jack Nard,
though, there are two distinct camps._

His allies: US. Sen. Orin Hatch, R.
Utah, a former Pittsburgher who was
once Nard's lawyer, Michael Hunter, a
former Hatch aide now working for Sen.
Alan Simpson, R-Wyoming Clark R.
Mollenhoff, prominent journalist and
lawyer, Mollenhoff's associate Greg
Rushford; and the Gannett newspaper
chain.

Nard also 'counts as his ally the U.S.
attorney for the northern district of
Iowa, James Reynolds, who has con-
vened an investigative grand jury to look
into Nard's charges of political wheeling
and dealing in the courtrooms of the fed-
eral judiciary.

Nard's campaign to right what he
feels is a decade-old wrong has been
highlighted by:
• Renewed interest brought on by the

Reynolds grand jury. Reynolds called
the inquiry because of the 'loose rumors
floating around." The Nard charges, he
says, should be "laid to rest one way or
another."
• At Reynolds' request, the US. Secret

Service is also looking at Nard's charges.
, • A KDKA-TV broadcast in February
by reporter Charles Bosworth that said
Gov. 'Thornburgh is being investigated
for possible obstruction of justice by the
Iowa grand jury.
• A story largely supporting Hard

and to newspapers in the 80-newspaper
Gannett chain on Nard's struggle. Many
Gannett papers printed it, including the
Tarentum-based Valley News Dispatch. •
• An investigation into his complaints

by a US. Senate staff rnemlw at the re-
mwst of Sen. Hatch.
• The official reprimand of an engi-

neer who testified for Armour in the
Iowa trial — a minor victory for Nard.

Those Nard considers his enemies are:
3rd U.S. Circuit Judge Joseph Weis, of
Pittsburgh, federal judges Daniel Snyder
and Barron McCune; the former US. at-
toraey in Cedar Rapids, Evan Hultman;
the Armour & Co. people; the lawyer
who tried Armour's case against Nard,the Internal Revenue Service, three
judges on the 3rd Circuit who ruled
against him; two U.S. attorneys-general
who, he feels, did not pay senous enough
attention to his cause. Gov. Thornburgh;
plus practically everybody who has lis-
tened to Nard and dismissed his case as
poppycock.

While nearly everybody has trouble
understanding Nard's complicated con-
spiracy theory, not all dismiss him out of
hand. His allies are not to be under-
rated, and those he attacks tend to suffer
in silence.



John Nard's Foes Are Numerous;
The Web of 'Conspiracy' Intricate
-Sisk here- is the background to

Nard's court-case — the circumstances
that .have come to obsess Nerd:

In 1967 Nard, a former car dealer
from Ellwood City, Lawrence County,
uodertook to build a refrigerated meat
processing plant for Armour in the
Charters Valley Industrial Park in the
western section of Pittsburgh. Nard was.
then the operating partner — the man
who oversees the day-to-day company
operations — in a firm called Three Riv-
ers Construction Co., and personally had
little prior construction experience. He
had built one other refrigeration plant,
also in the Chartiers Valley Industrial
Park, which its present owner, Chuck
Lang, says is a flop that could never be
used for its intended purpose.

Nonetheless, Nard got the , contract
. with Armour for $6.5 million. There is a
difference of opinion about whether
there was another bidder. (See accompa-
nying story.)
The contract with Arrnorrr was a so-

called "design and build" deal with a cei-
ling price built in. Nard's company was
to work on one part of the plant, while'
other parts were still in design, a scheme
that led to untold grief for both parties
with els„Inge-orders galore.
How Nard, who had little contracting

experience, managed to get such a con-
tract in the first place is something of a
mystery. Ile says it carne about because
he met Armour's then Pittsburgh man-
ager Harry Matthews was impressed
with the first Chartiers plant.

In any event, Nard's company landed,
the Armour contract, and began work.
That's when things started going wrong.
Armour, says Nard, kept changing plans,
failing to make a decision on such ele-
mentary things as the size of doors and
whether meat would be delivered by rail
or truck. These changes forced Nard to
spend extra money while Armour, he

• says, was delaying approvals for new
work.
Judge Weis, who was a U.S. Di4rIct
Court judge when he heard the civil suit
Armour eventually filed against Nard,
spelled out the other side of the coin in
his ruling:
"Nard was not a believer in such orga-

nizational favorites as progess and
manning charts or critical path graphs
... He did not cooperate with the
Armour engineers when they sought to
plan the project ahead on such bases and
Instead chose to rely on his own personal
supervision without any written sched-
ule. That this would cause conflicts when
he was working with a large corporate
organization with its customary book of
rules and typical bureaucratic regula-

. lions seems obvious." ,
. That's an opinion that Nard maintains
In wrong on all counts. He points out that
the judge wrote his lengthy opinion with:
rout benefit of a transcript. The judge re-
„ plies that this 4 common and accepted

pracuct and is advocated by the Federal
Judicial Center. The Post-Gazette con-
tacted two independent sources familiar
with the federal courts; both backed the
Weis position on transcripts.

In addition, Nard takes serious issue
with five of the judge's findings. (The list
is detailed in the accompanying story.)
The upshot of the litigation between

Armour and Nard is that both sides lost.
In effect, the judge ruled that both

sides were at fault in the botched job,
and that they should "start from .
scratch.”
To do that, he ordered Nard's Three .

Rivers to return to Armour a total of
$809,283. The sum included $395,101 that
Armour gave to Nard for payments to

• subcontractors that were never made; .
$205,900 Armour had paid Nard that
Nard had used to construct his Sewickley
house, a $36,000 brick work bill on the
Nard house $33,213 for plumbing work
at the house. That totals $670,214, and
the judge tacked on 6 percent interest,
bringing the total to $809,293.
Nard and those who side with him are

dismayed by that award, contending that
while the judge ruled both sides were at
fault, Nard was the only one penalized. It
bone of the key points in the Nard argu-
ment.

It ignores, however, the implicit pen-
alty in the judge's order against Armour.
The company had contracted to build
what it thought was going to be a $6.5
million plant. The company ended up
paying at least $10 million to finish the
facility, and Nard himself says the total
is more like $13 million. The judge did
not give Armour any of the extra mil-
lions it had to pay to finish the job. The
payment of the extra money thus be-
came Armour's penalty.
(Armour declined to discuss the case

with the Post-Gazette.)
Enter here Michael Hunter, the for-

mer aide to Hatch who has been involved
with the Nard case off and on for a year
and who is very critical of the Weis deci-
sion and the courts in this area.

Hunter, 38, with a law degree from
the University of Utah, had experience
as an assistant U.S. attorney in Salt Lake
City, and as a trial lawyer for the Justice
Department in Washington.

In a preliminary report written for
Hatch, and made available to the Post-
Gazette, Hunter criticizes the Weis deci-
sion, concluding, "The decision raises a
number of questions which require lucid
answers if the federal judicial system is
to avoid further irreparable erosion."

According to Weis, Hunter never
sought those lucid answers from him.
Hunter, he says, has never spoken with
him. Hunter replies that his report is
based "solely on documents and the
court records." He contends that the•
Weis decision lacks a "factual basis" and .

that if Weis had reasons for how he
ruled, he should have put it in the record.

While Hunter has never spoken with
Weis, he has, in fact, talked with Nard
about the case many times. Nard has re-
peatedly told the Post-Gazette reporters
to "call Mike Hunter" if questions arise.

Hunter also has not limited himself to
documents and the court record. He also
hints at political intrigue in the introduc-
tory paragraph of his report: "Assertions
of outside influence in the state and fed-
eral courts of Western Pennsylvania
have not been uncommon and indeed ap-
pear to have some validity.
" Moreover, a person active in West-

ern Pennsylvania politics allegedly indi-
cated that the case in which Armour
sued Three Rivers would be decided in
favor of Armour because 'necessary
arrangements had been made,' with the
court to obtain such a result".

As evidence of his reference to "out-

side influence" in the courts of Western
Pennsylvania, Hunter cites the forced
resignation of U.S. District Judge Her-
bert Fogel in Philadelphia in 1974; the
fight between factions of the Democratic
party on the appointment of a U.S. attor-
ney for Pittsburgh in 1978-79 and the ar-
gument between former U.S. Attorney

• Blair Griffith and one of his assistants on
how to prosecute the Pierce/Wander

. blackmail case.

. That none of these incidents involves
the judiciary of Western Pennsylvania is
not explained. Hunter also referred to
"alleged improper intrusion into the ju-
dicial process by former Sen. Hugh Scott
or persons acting for him." He was not
specific.

Neither will he name the person in the
Armour-Nard case who allegedly made
"necessary arrangements" with the
court. But the charges of political influ-
ence are central to the Nard conspiracy
theories.

• fuss interview with the Post-Gazette,
Nard outlined his scenario:

• Armour was represented at the trial
by Thomas Jackson, of the Downtown
law firm of Thorpe, Reed and Arm-
strong.

The way Nard sees it, Jackson wanted
to become a partner in the firm, and the
firm was anxious to retain the "lucra-
tive" Armour account.

Nard then says that the firm feared
that if it lost the Nard case, it would lose
the Armour account.
He was asked, "So they go to people

they know are influential In the Renubli-
. can party?".

"That's right," replied Nard.
The question was then asked, "They

say basically, 'Can you put the fix in,' is
. that what you're saying?"

"That's what I'm saying just as clear
as that." Nard replied •
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Its widence for this accusation seems •
thin and cireumst4ntiut ' , •

- Weis flatly denies any Rich interfer-
ence and calls Nerd's charges ludicrous,
noting that Nard's tourer was also from
a Republican firm.

Jackson did not respond to repeated
requests frtm the Post-Gazette for his
side of the story.

• Here's how Nard explains his charges:
"Well, I had a very good friend of

mine, who was with a pretty sizeable
company, a very financially sound com-
pany in this town, tell me to watch when
I go in that courtroom because his com-
pany was up to Ligonier and a very top
Republican official was around bragging .

• that she had the judges rigged against
me."
Nard refused to talk about who this

"she" in the Republican party might be
' just as he refuses, as does Hunter, to
name the person behind the conspiracy..

Nard's theory of political involvement
does not stop with Weis. Nard appealed

.. the Weis decision, but by that time Weis
had been elevated and was sitting as 3rd
Circuit Court judge.

Nobody, not even Nard, suggests that
Weis took part in the appellate court de-
cision.
But the way Nard sees things, the ap-

peals court judges were reluctant to
overturn the Weis decision for fear of
embarrassing their new colleague.

Weis smiles when he hears that accu-
sation, pointing out that he was in fact
overturned by his new colleagues on an-
other case. There was no evident embar-
rassment.

In any event, having lost before Weis
in the District court and again in the ap-
peals court, Nard and his Three Rivers
partners failed to appeal to the U.S. Su-
preme Court. However, Nard did go back .
In the U.S. District Court in Pittsburgh
subsequently, and asked for a new trial
on the grounds of alleged perjury by
Armour witnesses when Weis was on the
bench.
The Nard request for a new trial

ended up with Judge Daniel Snyder, who
turned it down. It's now difficult to de-
termine whether Nard dislikes Weis or
Snyder more.

Nard charges that Snyder was told by
political officials to rule against Nard.
Judge Snyder's son, Daniel, was then an
administrative aide to Sen. Scott.

This series of court cases forms the
basis for Nard's long term grievances.
There 'are more legal fights, though,
most notably with the Internal Revenue
Service. More of that later.

In the meantime, Judge 'Weis has
heard through the judicial grapevine
what Nard is saying abut him. He is
frankly angry, but feels helpless to_de-

fend himself. He is a public figure and it
• would be difficult if not impossible for
him to wine libel or slander suit against

. Nerd.
Wets Is one of 'Pittsburgh's most

prominent federal judges as a member
. of the 3rd Circuit, Another Pittsburgher,
on that bench is Ruggero Aldisert, who
was acting chief judge of the circuit re-
cently.
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Aldisert bad nothing but praise for .

iVimeis when the Post-Gazette interviewed

"I consider Judge Weis to be one of
the outstanding judges in the courts,"
Aldisert said. "He is a man of great in-
tegrity and great ability." That opinion
is shared by other judges on the 3rd Cir-
cuit, and by lawyers who appear before
it.
And although Weis went to the appel-

late court before the Allegheny County
Bar Association began polling its mem-
bers to rate local judges, Weis always re-
ceived the highest recommendations
from the association as he moved up the
judicial ladder.

Respected though Weis might be by
some, bets struck by the lack of a forum
in which he and Nard can air their re-
spective Views.
"He can impugn my integrity however

be wants," notes Weis. "I'd love to be
able Inset him before a committee and
get him under oath."

Nard's problems with the federal
courts do not stop in Pittsburgh, or with
the 3rd Circuit. A case similar to the
Pittsburgh suit took place id Iowa over a
plant Nard started building for Armour
in Sioux City. That 1971 trial ended in a
virtual draw, with the jury directing
Nard to pay Armour $60,000 and
Armour to pay Nard $20,842. Nard now
alleges that there was a great deal of
perjury in that trial too.
He brought those allegations to the at-

tention of two U.S. attorneys in Cedar
Rapids, one being former U.S. attorney
Evan Hultman, a Republican who is now

• a-Private attorney.
-fitiliman did in fact investigate the
charges and the way Hultman remem-
bers it, the key perjury charge involved
testimony from an engineer about the
construction of the Sioux City plant.

Hultman brought the issues to the at-
tention of two federal grand juries. The
term of one expired before a decision
was rendered. The second decided no in-
dictments were in order.

While finding no direct case of per-
jury, Hultman did refer some evidence
on the testimony of engineer William
Bossenberger to the Iowa State Board of
Engineering Examiners.

Bossengerger was formally repri-
manded by the board on May 19, 1972,
and told:

"It is the conclusion of the board that
your testimony in the case of Armour &
Co. v. Nard was simplistic and incom-
plete. Because of this, your testimony
was misleading and a culpable
overstatement."
The reprimand carried no penalty and

the engineer is still practicing. But it is
this reprimand that Nard cites when
pressed for evidence of why his conspir-
acy theories should be taken seriously
even though so many different agencies
of government have investigated them
and come up empty.

There is still another aspect of the
case. While Nard and Armour battled be-
fore Weis in Pittsburgh, an interested oh-
"Server was the Internal Revenue
Service.

PRO:
Columnist Clark ff.
Mollenhoff, clockwise
from upper kft; U.S.
Sen. Orrin G. Hatch,
R-Utah; Senate Judi-
ciary Committee aide
Michael Hunter;
James Reynolds, U.S.
attorney for Northern
Iowa; and Sen. Dennis
DeConcini, D-Aria,

In July of 1973 the IRS went to court
This followed the lengthy investigation
the IRS normally undertakes.
"And now comes the United States of

America by Richard L Thornburgh,
United States Attorney for the Western,
District of Pennsylvania ..." said the
bill of particulars that Nard received
(after much haggling, he alleges).
Therein lies the reason for Nard's bitter
feelings toward the man who is now
Pennsylvania'a governor.
Thomas A. Daley, one of Thornburgh's

assistants, actually handled the case.
Nard was charged by the grand jury

with two misdemeanors and one felony.
The misdemeanor& he failed to hie
timely returns for the years 1967 and
1968. The grand jury said his income in. .
1967 was $37,265 and in 1968 was
$110,582.
The felony: in 1968 be attempted to

evade tax payments by submittimg
"false and fraudulent income tax return" .
for the year 1910: The unreported in-,,, •
come, it was chuled, consisted of the .
money he receive4 from Armour tope..

Os
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house, as per the Weis ruling. '
Alike years, 1967 and 1968, are the 'a

aim years in which Nard was involved, -.5
with Armour. The contract for the'
Armour plant was signed August 21,
1967, and was terminated on Nov. 21,
1568.

Nard Implies now that the fact that
those two years were investigated by the
IRS is hardly a coincidence. It fits neatly
Into his conspiracy theory — the same
people who went to court against him in
the civil suit, arranged for the IRS to get
dun in the tax cases.
The IRS, he says, investigated his re-

turns for the years 1966 through 1969.
• Nard says the IRS normally prosecutes

for the easiest years on which to win a'
conviction.
"Why did they single out '67?" he asks,

answering, "It just happened to be the
Armour year."
At the time of the suit, though, Nard

did not raise those arguments in court. In
fact, he pleaded nob o contendere — no
contest — to the evasion charge, and
guilty to two charges of failing to file a
return.

For that, he was fined $10,000 and
given a suspended jail sentence of three
years, provioed that he pay the fine in 36

. monthly installments.
The judge in that case: Barron

McCune.
Despite Nard's guilty and no contest

pleas, he now yells long and hard about
the injustice done to him.
He charges that Thomas Jackson, the

lawyer for Thorpe, Reed a1lArmstrong,
"framed" the tax case by secretly pay-
ing two of the bills for work on Nard's
house "and then telling the Internal Rev-
enue that I paid for it."

Moreover, he charges that Jackson
hired an IRS staff investigator as a
Thorpe, Reed and Armstrong staffer,
sent him back to the IRS to "poison the
minds of the people at the Internal Rev-
enue." Again, Jackson was not able to be
reached for his side of the story.

Nard's reasons for pleading guilty and
no contest vary.
He initially told the Pmt-Gazette, as

as did Senate aide Hunter, that he did it
to "protect testimony" he might give to
the Hultman grand jury in Iowa.

Pressed on what testimony he might
be protecting, Nard came up with an-
other set of reasons — that he was ad-
vised by his then attorney David Buerger
that McCune was prepared to jail Nard
unless he pleaded no contest; that he had
difficulty in getting a bill of particulars
from the government; and that it would
cost him $5,000 10 910,000 in legal fees if
the case went to trial and the fine waste
be only $10,000.

Nard's gripe with Thornburgh in the
IRS case is that while Thornburgh was
U.S. attorney he was well aware that his
counterpart in Iowa, Hultrnan, was in-
vestigating Nard's complaints there. .
"He knew that this case was rigged,".•

Nard complained. "He knew that this
, case was being investigated by Hultman....
He had talked to Hultman.",
, Thus Nerd's conclusion is that
Tbornburgh should have stoPped the,
prosecution of Nard on the income tax
diarges,. but :clida't. •
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CON:
Gov. Dick 'Thornburgh, clockwise from up-

per left, Pittsburgh federal judges Joseph F.

Weis, Daniel J. Snyder and Barron P.

MeCane.

"He knew it was a frame," Nard con-
tinued.
Why did Thornburgh do that?
"Because he was pressured into it.

The same way Weis was pressured into

By the some people?
"By the same people."
In fact, Nard contends that the main

reason Thornburgh was elevated to be-
come assistant attorney general of the
United States was to squelch the
Ft oilman grand jury in Iowa and con-
tinue the coverup of injustices to Nard.

As evidence, he notes that Hultman
started out as a strong believer in Nard's
complaints, and shortly after
Thurnburgh took office, went cold.

"That's true. In the beginning I was
very strong on it," admits Hultman who
is now a private attorney and solicitor
for the city of Waterloo, Iowa. "But !be-
came suspicious after I found out he had
been indicted for income tax evasion and
he had never told me."
He says he is not concerned by the

current Reynolds grand jury. "He sold
the same bill of goods to this U.S.
attorney,"Hultman adds.

Of Nard, he says: "They broke the
mold with him. He's persistence personi-
fied. Once he tracked me down and
showed up at,a speech I was making in

• Virginia.

"But if it came down tea question of
trust I think my assistants probably
would have said indict Nard."
Tom Daley, who prosecuted Nard cm

the tax case, agrees. "His conspiracy
grows and grows and when one investe
gator sees the light and rejects it, he be-'
comes part of the conspiracy too."

During the Post-Gazette interview
Nard was asked this question,
"Are you saying that Judge Weis,

Judge McCune, Judge Snyder, the three
judges on the Third Circuit cotrrt and
Richard Thornburgh were all Influenced
by somebody in the Republican party?"

His answer: "Yes siree. It's hard to be-
lieve, isn't it?"
(The three Circuit Court judges who

heard his case were Francis L.
VanDusen; John J. Gibbons and Max
Rosenn.)

Nard says he expects a new grand
jury — this one working with Demo-
cratic U.S. Attorney James Reynolds —
to prove his contentions.
(Reynolds admits he has an investiga-

tive grand jury in session. What Reyn-
olds is looking into is whether Hultrnan
and the GOP-controlled Antler Depart-
ment adequately investigated Nard's
charges.
(Reynolds hints rather broadly that

former Sen. Scott is under his micro-
scope. Asked why a wide range of judges,
prosecutors and Thornburgh would all
gang up on Jack Nard. Reynolds replies,
"There is only one common thread. That
being the person who made judges, pros-
ecutors and assistant attorneys gen-
eral.")

That is an apparent reference to Hugh
Scott. Scott says he has never heard of
Nard. "I don't know the man or his prob-
lems with Armour." The former senator,
now a Washington lawyer, said such po-
litical accusations about him are "not
uncommon."
The Post-Gazette has learned that at .

least three people have appeared before
the Reynolds grand jury. They are Nard,
Sen. Hatch and one-time Pittsburgh
mayoral candidate John Tabor, who,
Nard believes, was in line for the Srd .•
Circuit judgeship that Weis won.

Thornburgh responded to the RDKA-
TV story by noting that the Senate Judi-.
ciary Committee had rejected the alit,
gations in 1975 when he was nerninated.
to be assistant attorney general.
Hultman also dismissed them, he added.

"Mr. Nard has in the past threatened
to 'get me," the governor said.
made a threat in a public place to that
effect to my wife Ginny as recently as .
September of 1978." He called Nuts ..
charges "shopworn and nonsense."

Jack Nard, though, continues to ped-
dle his story to anybody who will listen
And mqy do. (Tomorrow, Who Jack
Naanctidholet, mhoawkesliewmakaves.es) his mooiir
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John Aart/ at ease outside his posh Sewickley Heights home.

Nard Disputes
Court Ruling
On 5 Points
Here are the five key areas where

Jack Nard takes issue with the deci-
sion rendered by Judge Joseph F.Weis in the Armour suit:
• Weis said there was another

bidder on the Armour job. Nard con-
tends the judge confused the
Chartiers Valley project with an-
other Armour project and that
Three Rivers Construction Co.,
Nard's firm, was in fact the only
bidder. Weis in his ruling said that
evidence indicated that another
company bid $2.3 million higher
than Three Rivers for the project.
But in retrospect, the judge said re-
cently, the exhibit he ruled on is
marked "this facility" and did not.
specify the Chartiers Valley site.
• Weis In many instances, accord-

ing to Nard, relied upon expert testi-
mony that was not expert. Weis
counters that in all of his findings he
relied not on any one witness, but on
evidence of at least two.

• Weis wrote that although the
building was complicated, Nard had
no coordinator on the job to insure
all parts of the project progressed in
concert. Wrong, says Nard, who in-
sists that he hired architect Louis
Conturas to do just that. Not no, in-
sists the judge, who points to testi-
mony from Conturas, who said, "My
function was primarily nothing
more than a tool at the plant." Fur-
thermore, Nard himself testified,
"The architect to me is a tool to put
the lines in. I could use a draftsman.
I don't need an architect. That is
what they paid me for, the ideas."
• Weis maintains that Nard hadno full-time superintendent on thejob. Wrong again, Nard insists. Hehad a man named Shy O'Hallock to

superintend. However, Weis notes
that O'Hallock was employed as ageneral foreman for McCully-Smith,
one of the Three Rivers subcontrac-tors. Furthermore, he notes,
O'Hallock was dividing his time be-tween the Pittsburgh job and a sec-
ond plant Nard undertook forArmour in Iowa. That job also led to
a court suit, and provides the Iowaconnection to the Nard saga.

• Weis wrote that Nard con-structed ". . a lavish house forhimself, in part with funds whichArmour had thought were beingused for its meat plant.
"Whether this practice was fraud-ulent as the plaintiff (Armour) con-tends or merely an ill-advisedanticipation of profit or, as the de-fendant (Nard) contends, mere neg-ligence, is not determinative."
Weis said subcontractors on theArmour job "comingled the chargesfor labor and materials for the twoprojects at Nard's suggestion."
Nard becomes infuriated at this. statement. He rifles through hissuitcases and hauls out documentafter document which, he contends,clearly show that the house — whichcost $246,113 — was billed sepa-rately. The bills are marked either

"Nard's House" or EWA 40 —standing for extra work account.
Weis does not recall bills marked"Nard's House," but he did see theEWA-40 records. Weis said it wasnever clear that the EWA-40 ac-count — one of several extra work •accounts — was for Nard's house.,
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Jack Nard's Media Crusade
Is Financial House of Cards

Second of two parts.

By ALBERT J. NERI
and DAVID WARNER

Post•Oaltffe Staff Wrffers

Behind John A. Nard lies a web of sup-
porters with overlapping and, in some
cases, seemingly conflicting interests.
He has acquired these powerful

friends while pursuing his grievances
against the federal judiciary, prosecu-

tors, judges and the In-
ternal Revenue

Special Service.
Because of who and

ReriOrt what he knows in the
field of developing

new energy uses for coal, he has col-
lected about $100,000 from Pittsburgh's
rich, but little-known, Roldiva Inc. in the
last three years.

Although he is deeply in debt, he has
used part of that money — about $21,000
so fai — to fuel his crusade by generat-
ing mblicity to turn the spotlight on the
federi I judges he considers to be his en-

Hard, who lives in a section called
Sewicl ley Heights Estates in Bell Acres
Borouzh, has given that money to two
Washington-based foundations, which
have passed it on to two freelance jour-
nalists. The two writers, in turn, have as-
sisted the Gannett chain of 80
newspapers with a project called "Jus-tice on Trial." Not surprisingly, the
chain published a lengthy story on
Nard's Agfa.

Nard's political clout is provided by
U.S. Sen. Orrin Hatch, the Utah Republi-
can and former Pittsburgher who was
Nard's first lawyer in the case that led to
Nard's complaints. Moreover, Nard owes
Hatch some $25,000 in overdue legal fees
and loans.

It's all part of John Nard's crusade. A
former contractor and car salesman, he
has attempted since 1972 to overturn a
federal court decision that stemmed
from his construction of a refrigeration
plant in the Chartiers Valley Industrial
Park for Armour and Co., the meat pro-
cessing firm, in 1967 and 1968.
He charges that then-U.S. District

Judge Joseph Weis, who rendered the
original decision, made an unsub-
stantiated judgment and that a conspir-
acy tried to hide this misdeed.

The conspiracy, Nard charges, in-
cludes other federal judges in Pitts-
burgh, the Third Circuit Court of Appeals
and Gov. Thornburgh, the U.S. attorney
in Pittsburgh at the time. Strings were
pulled through the Republican Party to
it the judges, Nard alleges.

Nard's crusade has had some victo-
ries. The Gannett chain published a fa-
vorable story about i,an; a grand jury
has been convened in Iowa to investigate
his contentions; a KDKA-TV broadcast in
February said Thornburgh was under in-
vestigation; Hat*has assigned a staff
member to write a report on the matter.

The Gannett News Service — whose
Western Pennsylvania outlet is the Val-
ley News Dispatch in Tarentum — pub-
lished as part of its examination of the
judiciary an article called "A Citizen's
Case: Did John Nard et a Fair Trial?"
The clear implication is that he did not.

Ann Devroy, one of the reporters who
wrote that story, said she became aware
of the Nard case through reporter-col-
umnist Clark R. Mollenhoff, now a jour-
nalism professor at Washington and Lee
University in Lexington, Va.

Robert Dubill, executive editor of the
Gannett News Service, said reporters
approached Mollenhoff because they
knew he was knowledgeable about the
judiciary. Dubin said Gannett has
spotlighted the federal judiciary because
of the 152 new federal judgeships cre-
ated by Congress that the Carter admin-
istration will be filling.

Miss Devroy said she spotted the Nard
case in some clippings Mollenhoff
showed her, and Gannett then pursued
the story.

Mollenhoff has written at least two
columns dealing with the Nard case and
mentioned it in a lengthy article in the
Washington Post in April 1978.
Mollenhoff's associate, Greg
Rushford. a former congressional aide,
said he and Mollenhoff have embarked
on a "major, systematic effort to report
on the federal bench." as Rushford de-
scribed it.
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He has worked on a paid, free-lance
basis with Gannett on its series, although
Dubil stresses that Gannett has done its
own nvestigation, amounting to "hun-
dreds and hundreds and hundreds" of
hours

Nrnetheless. Dubill said, "He
(Mol enhoff) told us that story." refer-
rirg o the Gannett story on Nard. "He
refer •ed us to the Nard case."

Ti o Washington foundations, the
• Fun, for Constitutional Government and

the ational Taxpayers Legal Fund, sup-
port Mollenhoff and Rushford in their
prop :t.

Ti c biggest contributor to the Fund
for I onstitutional Government is Stew-
art ion, the 41-year-old philanthropist
who is heir to an $800 million General
Motes fortune.

1-1, contributes $200,000 annually, says
Ann.? Zill, the fund's director. Mott has
cart larked $10.000 during the last two

' yea, for the Mollenhoff-Rushford
, proj .ct, she said.

It is those same two foundations to
whii h Nard has given $21,000, knowing
full well that the money is going to
Mol enhoff and Rushford.

h ollenhoff said the money actually
gee ; to Rushford, the Washington office
and copying expenses.

• "I haven't made anything. It has cost
: me mbney," Mollenhoff said during a
stormy exchange in which he criticized
the Post-Gazette for questioning his mu-
' Lines.

rard, Miss Devroy and Rushford say
't,the Mollenhoff-Rushford project will
pm:Once a book.

yard frequently has told the Post-Ga-
zette that if its reporters need help re-
searching his case, "I'll get Clark to call
you"

I rdeed, Mollenhoff and Rushford vis-
ited with Post-Gazette Editor John G.
Craig Jr., offering to cooperate in any in-
ves igations of the federal judiciary the
newspaper might undertake. When the
two journalists visit Pittsburgh they stay
with Nard.

Mollenhoff and Rushford have lent the
clout of Mollenhoff's considerable repu-
tation to Nard's crusade by visiting Sens.
Hatch and Dennis DeConcini, D-Ariz.,
who heads the Subcommittee on Judicial
Improvement. In both instances, they
talked about the. Nard case, and, in one
instance, brought Nard to meet
DeConcini.

Miss Devroy knew of the Nard contri-
butions to the Mollenlioff-Rushford
project, she said, but satisfied herself
Mollenhoff was not writing extensively .
about the case.

Dubill said he also knew of the contri-
butions but added: "What do you do? Do
we just ignore the situation (because of
the contributions)?"

For the record, Nard said he intends
to continue supporting the two founda-
tions for the Mollenhoff.aushford

. project.
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,4 federal judge's ruling against John Nard on the construction of this
Armour and Co. plant is the basis for Aard's conspiracy theory.

"Next month," he says, "I'm going to
try to raise $100.000 for them."
He disputes any inference of conflict

that might be read into his relationship
with Mollenhoff, whom be considers to
be a close friend.
"Clark wrote about me six years be-

fore the donations started," Nard ex-
plains.

His relationship with Hatch, his men-
tor in the Senate, also goes back a long
way.

Hatch was his lawyer in the early
stages of the Armour case and even ap-
pearedin Iowa for him after moving to

As a result, Nard owes Hatch $25,000
in back legal fees and a personal note
Hatch says he is willing to cancel the
debt, but Nard insists he will pay it
someday. The debt is noted in the official
financial disclosure statement Hatch
files as a U.S. senator. •

In addition to representing Nard as a
lawyer, Hatch once introduced the
Pittsburgher to the owners of a mining
firm in Utah called the 5M Co.

That company has mining leases on
the Kaiparowits Plateau in southern
Utah. The way Hatch tells it, he had two
clients: 5M, which needed capital, and
Nard, who through Roldiva had access to
capital.

Thus Hatch. the lawyer, merely intro-
duced them for their mutual good.

Hatch says he got none of the action,
but Roldiva ended up buying 50 percent
of 5M. The deal, while small, could be
significant in opening up much bigger
coal reserves.

Following Hatch's election to the Sen.
ate. Nard went to see him in pursuit of
Nard's complaint about the federal judi-

ciarYThat visit led to what Nard and others
persist in saying is a Senate Judiciary
Committee investigation of Nard's
charges, a contention Nard even in .
eluded in an affidavit he filed last year

in U.S. District Court in Pittsburgh. Nard
said. ". . . the Senate Judiciary Commit-
-tee of the US. Senate is an the process of
conducting inquiry into possible impro-
prieties by and conflicts of interest
among various present and former
members of the district court ..."
A variation of that theme was sounded

earlier this year when KDKA-TV re-
porter Charles Bosworth went on the air
saying a Senate subcommittee was in-
vestigating Thornburgh's connection to
the case.

Bosworth's story, while not naming
Nard. dealt with the grand jury investi-
gation and the allegations of a probe by
the U.S. Senate subcommittee

Bosworth stresses that the broadcast
did not deal with Nard or has complaints
about federal judges, although he did say
the story came to KDKA's attention
when "Nard called me."
"The story was that there are invest).

gations going on," Bosworth said, -We
thought it significant that the governor
should be under investigation by a grand
jury." Further, he said he considered it
to be significant that Hatch and Senate
aide Michael Hunter would spend so
much time on the case.

Thornburgh concluded that Nard was
behind the story. too. He called the alle-
gations nonsense, (The governor has de-
clined to discuss Nard's complaints with
the Post-Gazette.)

Bosworth said that after Nard's call
he spent about sin weeks researching the
story while also working on others, com-
mon practice in newsrooms.
The reporter said he knew of the rela•

tionship between Nard and Hatch. He
said he was also aware that at the time
Hunter began working on a Nard report, .
Hunter was on Hatch's staff.
He said he did not speak to Senate sub- .

committee head Dennis DeConcini di-
rectly about the allegations that the
subcommittee is investigating the Nard
affair. He declined to say if he discussed
the story with Mollenhoff.



(While the Bosworth story did not men-
too Nard by name, it did further his cru-
sade: .two of the people that Nard
considers to be his enemies —
-Thornburgh and former U.S. Sen. Hugh

• Scott of Pennsylvania — were put in the
KDKA-TV spotlight. •

Last year, after being approached by
Hard, the Post-Gazette contacted staff
lawyers for the Judiciary Committee,
asking about the Nard contention, and

• was told:
"Not only are we not investigating

Judges, we would be constitutionally un-
able to do so unless impeachment ,
charges were brought. And as far as we
know there are no such charges.,

Seemingly, that would end the matter,
but the reports of a Senate inquiry per-
sist.

The principals of any such inquiry
would be Hatch. DeConcini and Hunter,
the former Hatch staff member now
working for Sen. Alan Simpson of Wyo-
ming.

DeConcini provides the clearest expla-
nation of the status of the "investiga-
tion."

• "Orrin Hatch brought Nard to me,"
DeConcini recalled during an interview
in his Senate office.
As Hatch recounts it, he realized that

Nard's debt to him "could be miscon-
strued," so he wanted an independent
senator to look at the case. DeConcini, as
head of. the subcommittee on Judicial
improvement, was chosen. DeConcini's
committee is working on a bill to pro-

vide for a reviow of such disputes.

DeConcini, like everyone who hears
Nard's story for the first time, was con-
fused by Nard's complex legal situation
and even more complex conspiracy the-
ories.
He didn't understand all the ins and

outs of the Nard case, no he asked Hatch
if someone on his staff could pull the
Nard story together.
"You do that and I will take a serious

look." DeConcini remembers telling
Hatch.

Hatch gave the job to Hunter, who
says the report is now near completion.

DeConcini has been waiting — not
breathlessly — for the report for about a
year now and has yet to see it.

Curiously, though, while DeConcini
has never seen the report ostensibly be-
ing prepared for him. the Post-Gazette
has a copy of a preliminary Hunter re-
port. and so. evidently, do reporters
Bosworth and Miss Devroy, because they
both quote from it in their stories.
So. if DeConcini's version of events is

accurate, the investigation by the sub-
committee boils down loose staff mem-
ber for Hatch being assigned the writing
of a report for the chairman of a sub-
committee who promises to look at it se-
riously to see if a further probe is
warranted.
Yet Gannett's Miss Devroy and Dubill

both rely on the Hunter report and the
Senates interest, citing them as key far

A
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tot-sin deciding to write about Nard.
Miss Devroy says she knew Nard owed
money to Hatch but noted that the sena-
tor has consistently said he would dis-
miss the debt even though Nard won't let
him.
"I'm still not sure about that story."

' Miss Devroy said. "My first reaction
when I talked to Nard was that the guy is
crazy." But she said that after research-
ing Nard's complaints she concluded, "he
didn't get a fair shake."

In the Gannett story, she explains that
Nard's overbearing personality has led
some investigators to dismiss his allega-
tions as those of a crackpot.

In any event, DeConcini's interest in
the case, like Hunter's, is less with
Nard's contentions that he has been
wronged than with the appearance of a
flaw in the federal judiciary appeal pro-
cess. which could provide ammunition to
support a Judicial Tenure Act.

Hatch's interest comes from his feel-
ing that Nard has been "seriously
wronged." "I believe there has been per-
jury and subornation of perjury," Hatch
said. "I believe Armour is at fault."

The senator revealed that he testified
before the grand jury in Cedar Rapids,
Iowa, being conducted by Democratic
U.S. Attorney James Reynolds.
The Iowa probe centers on Nard's con-

struction in 1968 of another plant for
Armour there, which also ended up at is-
sue in a trial. Nard admits he hopes to
use anything turned up by the grand jury

• in a damage suit he plans .against
Armour.

Hatch said he told the jury about-a
conversation he had with the former U.S.
attorney for Northern Iowa, Evan
Hultman, in 1971. Hultman, according to
Hata: said then that there was "definite
perjury in the two (Armour) trials."
As 'Nard is ciiiirldlioitir but, the

grand jury will decide. So far, there has
been no official action by the jurors.

. While Nard's primary vocation seems
to he getting even with those he feels
wronged him, he still has to support his

N fairly lavish lifestyle with no visible in-
come.

"I have no income," Nard said, "just a
little bit from life insurance. I haven't
paid income taxes in the last three or
four years. I darned near starved to
death. Orrin had to loan me his tithing
money to eat." (Hatch is a bishop in the
Mormon church.)
But behind the scenes there is a quiet

benefactor for Nard's extensive travels,
his opulent mansion in Sewickley
Heights, his Cadillac and his pocketful of
credit cards.
He is Herbert B. Frayer, head of the

Roldiva Co. and longtime adviser to
Mellon heiress Cordelia Scaife May.

Frayer and Roldiva have become the
primary — perhaps the only — source of
Nard's money.

Nard introduced himself to Frayer
after first talking with Mellon heir
Prosser Mellon and an aide about a busi-
ness deal. It never went anywhere but,
along the way, Nard mentioned that he
had information on the death of Mrs.
May's husband, former District Attorney
Robert W. Duggan.

So Nard was sent to Frayer's office to
discuss Duggan's death.

That was in January 1976. The death
was never really discussed because, as it
turned out, Nard has no more informa-
tion on it than anybody on the street.

But Nard did have information 011

something that proved to be very inter-
esting to Frayer — a new energy process
called magnetohydrodynamics, MHD for
short. It is a process that extracts elec.
Welty directly from burning fuel — el.
thee oil or coal — without having to
produce steam to turn turbines.

Its development, and Nard's role
therein, shows a side of the combative
court fighter not many people see.

When Frayer, who works for one of
the nation's wealthiest women, discov-
ered that Nard knew incredible numbers
of people, that led not only to Roldiva
getting heavily into the MHD field but to
at least two real estate deals as well

Frayer found that Nard had access to
the people in charge of companies that
Frayer, even as Mrs May's representa-
tive, did not. Frayer was flabbergasted.
"Jack Nard." Frayer says. "is 90

percent brilliant and 10 percent totally
screwed up And too often the 10 percent
runs the rest of him "
To make a long story short. Nard

knew two MHD experts then )vorking at
Westinghouse Electric. He introduced
them to Frayer, who set about locating
companies that make the equipment re.
quired by the process.

Nard knew the companies. too. The
Upshot is that Roldiva is heavily into the
development of the process, controlling
equipment companies, intending to
retrofit a generating plant in 1..ong
Beach, Calif., and owning coal mining
rights in Utah, Hatch's home state.

All thanks to Jack Nard.

In addition, Nard was a catalyst in a
deal in which Mrs. May bought
Sewickley Heights Estates and had a mi-
nor role in Mrs. May's purchase of the
former Rockwell estate in Fayette
County called the Nemacolin Inn.
The Sewickley Heights deal was one

made in heaven. The developers of the
upper-crust community had money prob-
lems and were about to sell out to an-
other large-scale developer when Hard
introduced them to Frayer. That. was in
1977.

Frayer's boss. Mrs May. is a conser-
vationist. She purchased the developers'
remaining 600 acres — including the
golf course that Nard's house overlooks
— for $1.2 million and, to residents' de-
light. applied for Green Belt designation
for the land, indicating she intends to,
keep it undeveloped
The purchase is especially significant

for Nard. He was expelled a few years
back from the Sewickley Heights Golf
Club for non-payment of dues and vowed
to someday buy the club and evict those
who tossed him out. Today. reminded of
that story, Hard grins and says: "I
bought it, toe, didn't P"

While Nard's consultant relationship
with Roldiva is his current meal ticket,
it could lead to a lot more. .



Frayer explains, "I told him, 'Jack
Hard, you're entitled to something down
the road, but until you get your act
cleared up i a reference to his legal and
debt problems), you'll have no authority
here. '

In the interim, however. Roldiva has
loaned Nard about $100,000.

Frayer knew of Nard's interest in the
Mollenhoff-Rushford project and, in fact,
Mollenhoff visited Frayer once to re-
quest a $5,000 contribution. Frayer said
no because the two foundations through
which the money is funneled "are too lib-
eral for as '•

Nonetheless. Frayer was not surprised
to learn that Nard gives some of the
money he gets. from Roldiva to the

Mollenhoff-Rushford project.
• No picture of Jack Nard would be
complete without examining his 'roots
and community standing.

Nard is the 11th of 12 children in an
Italian immigrant family that settled in
Norton. Va., a town of about 4,000 in the
southwest corner of the state. about 20
miles from the Kentucky border.
Nard is fond of recalling the days

when he cut bushels of wood to help
bring in some cash. He still retains
traces of that Poor, backwoods Virginia
heritage in his accent.

His parents, born in the Italian prov-
ince of Calabria, settled in -Norton at a
time when immigrant Catholics Were
disdained by the white, Anglo-Saxon
Protestants predominant in the area.
A 'relative of Nard's says the Ku Klux

Klan once torched the family home and
the Nardi family then dropped the "i"
from its name in an effort to assimilate.
Hard says it was because the paymaster
for the railroad where his grandfather
worked Anglicized the family name.

In any case. Nard came to Pittsburgh
as a young man to study engineering at
the University of Pittsburgh in the early
1950s. He chose Pittsburgh because an
older sister and brother who settled here
provided him with a home while he at-
tended classes.

But he quit Pitt before graduating and
married in 1951.
He at first worked for a flooring con-

tractor but then became a partner in an
Oldsmobile dealership in Ellwood City,
Lawrence County. It went bankrupt in
1956.
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It was during that partnership that
Nard's financial tendency began to
emerge.

As his sister-in-law, Ann Nard of the
Northside; tells the story, her husband
Tony died in an auto accident in 1954,
leaving her with three young children to
raise.

. Tony was the brother who provided
Jack with a home part of the time heat-
tended Pitt. Before his death, Tony had
lent Jack $8,000.

When Tony was killed, Ann Nard re-
ceived a settlement from an insurance
company as a result of the crash. Soon
thereafter, the widow Nard heard from
her brother-in-law Jack.

His auto dealership was in trouble and -
he needed cash in the bank to convince
General Motors to deliver cars to him.
He told the widow he would only need

the money for a short time. So she gave
Nard $10,800 in addition to the $8,000
Tony had given him. Nard signed a
promissory note for the money.
A patient woman, Mrs. Nard waited

for her money 13 years before filing a
lien in Allegheny County Common Pleas
Court against her brother-in-law. She is
still waiting for her $18,800.

She is in a long line.
Also on file in Common Pleas Court is

a list of .34,nther creditors. Their claims
total morcithan $650,000.

Some of them are explainable. The big
ones — for instance, a $193,707 claim —
are owed to contractors who worked on
his Sewickley Heights mansion.

Nard says he's not going to pay those
debts until it's determined who owns the
house, which is the subject of consider-
able litigation that began with the suit
brought by Armour Co.

In the meantime, Nard has apt, paid
taxes ox the home, which was built in
1968. The taxmen will be the first to col-
lect when the ownership problem is
solved and the house is sold.

In school district taxes alone, Nard
owes $24,234, says the Jordan Tax Ser-
vice, which the Quaker Valley School
District has hired to collect against
Nard. Nard contends he once made a
$5,000 payment on that amount but there
is no record of it.

• A partial accumulation of the other
liens against the property include at
least $7,829 for county taxes and $2,27$
in taxes to Bell Acres Borough. Both fig-
ures do not include the accrued interest
and penalty.

Nard explains that he did not pay
those debts and taxes because the fed.
eral court ruled that he used Armour's
money to pay for the house 10 years ago
and his partnership returned that money
under the judge's order, so how can he
still owe money for it? •

Other of Nard's debts are not no easily
explained. On the debt to his sister-in-
law, he says: "My brother gave me that
money before he died. I'll give my sister-
in-law that money and more to boot.
She'll have plenty of money for her old
age to take care of her."

And then there are things like a debt
to the exclusive Downtown tailoring
firm of Berman Brothers. where Nard
bought $1,100 worth of clothing in late
1968 and 1969, and a $1,790 debt to a
dentist who treated Mrs. Nard in 1969.

In another case, Nard purchased a
$452 motor bike for one of his five chil-
dren in 1974. The check bounced, and
dealer Robert Tracey sought a criminal
indictment against Nard. Process serv-
ers could not locate Nard, however, and
the case is now listed as inactive.

That's not his only bounced check. His
nephew Mark, the son of Ann and Tory
Nard, got married a few years ago. Jack
Nard came to the wedding reception
briefly and handed the happy couple a
$200 check, which bounced several times
before eventually clearing the bank.

Jack Nard is obviously a man with
many sides. He's a man who claims pov-
erty but lives in a mansion; a man who
can convince powerful people and mem-
bers of the news media that he is right
and that dozens of respected judges and
public officials are wrong; a man who
pleaded guilty to income tax charges but
maintains his innocence; a man who gets
relatively little compensation for :his
scouting work for the Roldiva company
but who could end up rich as a result of
those efforts.

As Nard himself might drawl: "It's
soraeibin' ain't it"
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The many faces of John Aard: he claims poverty while standing in his mansion in Bell Acres Borough and-main-
tains his innocence althouch he has pleaded. guilty to income tax evasion charges.
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Mollenhoff Blows Hot, Hotter
By ALBERT J. NERI
Pot,azei/e Slall Writer

LEXINGTON, Va How dews
columnist Clark R. Mollenhoff treat
his colleagues in the newspaper
business?

In my case, the longtime Washing-
ton correspondent insisted I sign a
statement before interviewing him.

I refused to sign it because it would
have precluded questioning the col-
umnist about his relationship with
John A. Nard.
The statement read:
To whom it may concern: Mr.

Clark R. Mollenhoff has agreed to
talk with me on an off-the-record,
confidential basis to assist me with an
investigation of allegations of corrup-
tion and mismanagement in govern-
ment and in the courts in Pennsylva-
nia. Neither I, nor anyone else on the
Pittsburgh Post-Gazette will breach
the confidence of my conversations
with Mr. Mollenhoff, nor will we
quote Mr. Mollenhoff in any manner
relative to his investigations or these
conversations without first clearing
those quotations with him in the con-
test they will be used in print.

It is not my purpose to challenge or
question the integrity or the motiva-
tions of Mr. Mollenhoff in Investigat-
ing the court system for I am aware
of his longtime record of more than
35 years of investigations of corrup-

tion in government, as well as his spe-
cific interest in corruption and mis-
management in the federal courts
going back at least as far as (he in-
vestigations of Sen. Estes Kefauver in
1950 and 1951. My only motivation,
and the only motivation I have heard
expressed by my editors and associ-
ates, is to get guidance and percep-
tion on evidence indicating misman-
agement, corruption and obstruction
of justice involving Pennsylvania po-
litical figures and others.

It is not my desire to follow up on
corruption evidence in the judiciary
in Wisconsin, Illinois, Indiana, Ohio,
Texas, Alabama, New York, Arizona,
California, Utah or any other state
outside of Pennsylvania.

Signed and sworn to on May 3,
1979.

Mollenhoff had not told me about
the statement in our two phone con-
versations prior to this meeting at
Washington and Lee University here,
where Mollenhoff is a professor of
journalism.

Despite my refusal to sign and
Mollenhoff's insistence that he would
not talk otherwise, however, the col-
umnist launched a stormy exchange
that answered many of the questions I
had intended to pose.
When asked why he has lobbied for

Nard in the U.S. Senate and has gen-
erated publicity for his friend with
the Gannett newspaper chain, Mollen-

hoff retorted: "My relationship with.
Nard is as a source. He's helping me
go after crooked, corrupt judges."
The columnist was angry that the

' Post-Gazette was questioning his mo-
tives and became livid when asked
why Nard contributes to one of Mol-
lenhoff's reporting projects while
deeply in debt.

"Since when is a reporter responsi-
ble for his source's financial stand-
ing?" he bellowed. "That has nothing
to do with it. Nard's case stands on its
own merits."

By this point, Mollenhoff, a huge
man who was captain of his Drake
University football team, was stand-
ing up, pounding his fist in anger.
• He compared the Post-Gazette's in- '

quiry to General Motors' investiga-
tion into the sex life of Ralph Nader,
a consumer advocate and auto-indus-
try adversary.

Mollenhoff then degraded me,
questioning my credentials and jour-
nalistic education. At one point, he
handed me a list of rules for report-
ing that he gives his journalism
students.

Before I left, I asked one last ques-
tion: Why hadn't I been told in ad-
vance about the form I would be
asked to sign? Mollenhoff shot back:
"I felt I was dealing with someone in
good faith. Besides, I told your editor
I wouldn't submit to an interview."
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Nard Sues Post-Gazette, 2 Writers for Libel
John A. Nard, the subject of three articles in the Post-

Gazette last month, has filed a libel suit against be
newspaper and two of its reporters.
Named in the suit are staff writers Albert J. Neri and

David Warner whose bylines appeared above two arti-
cles on Nard's business and personal activities published
June 25 and 26.

In the lawsuit filed late Monday by his attorney, Stan-
ley M. Stein, Nard of Bell Acres Borough charged that
the articles contained "false, scandalous, malicious and
defamatory statements" that hold him up to "odium,
scorn and contempt among his neighbors, business ac-
quaintances and other reputable citizens. . ."

The suit seeks an award for compensatory and puni-
tive damages of at least $10,000. Nard specified two
areas in his suit. The first was a statement in one article
saying that "far from being wealthy, he (Nard) is deep-
ly in debt." Nard contends the reporters knew other-
wise. The second was a caption below a June 26 photo

• that Nard claims erroneously said he bad "pleaded
guilty to charges of income tax evasion."

In 1974, Nard pleaded guilty to two counts of failing
to file an income tax return for the years 1967 and 1968
and "nob o contendere" to a tax evasion charge stem-
ming from his 1968 tax return. Nard was fined $10,000
and given a three-year suspended prison sentence.

-POST-GAZETTE: Wed., July 4, 1979
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July 1, 1977

(
I (7)
! L'

i.j)
Assistant Secretary

,Ms. Mary Jane Brittain

Iowa Federal Judiciary Selection Commission
• 1101 Fleming Building.—...\, 

Des Moines, Iowa 50309, , t
i 1.t 1, Dear Ms. Brittain:

-- As per your request in your letter of June 25, I enclose
herewith my completed questionnaire for the position of
United States Attorney for the Northern Districu of Iowa.

)
../ 

I plan, as indicated by you, to appear personally at

r- 10:00 a.m. on July 7 for an interview with the Commission.

Sincerely yours,

k .! 
EVAN L. HULTMAN

\
ELH:md
Enc.
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QUESTIONNAIRE FOR UNITED STATES DISTRICT ATTORNEY

1. Give your full name.

Evan LeRoy Hultman.

2. State both your office and home addresses:

Off ice: 236 Post Office and Courthouse, Waterloo, Iowa
(P. 0. Box 86, Waterloo, Iowa 50704)

Home: 525 Martin Road, Waterloo, Iowa 50701

3. Give the date and place of your birth.

July 15, 1925 at Albia, Iowa.

4. Indicate your marital status; if married, the maiden
name of your wife; and the names of your children, if any

Married 32 years, on October 14, 1976, to Betty Ann Hook.
Children: Susan, Stevan, Heidi.

5. Indicate the periods of your military service, if any,
including the dates, the branch in which you served and
your ranke or rate.

Entered Army in 1943 as a Private in the Infantry, and
discharged in 1946 as Captain. Competitively selected
from all platoon sergeants of the 42nd Rainbow Division
to attend Infantry Officer Candidate School at Fort
Benning, Georgia, graduated first in class of 147.
Served as Infantry Company Commander in South Pacific
Served as Battalion Commander and Judge Advocate General
of the 103d Reserve Division; former Commanding Officer
450th Military Intelligence Strategic; served as the
Reserve Assistant to the Judge Advocate G.,neral of the
Army; presently Commanding General of the 103d Support
Brigade. Graduated with honors on the Dean's list
of the Army Command and General Staff College.

6. List each college and law school you attended, including
the dates of attendance, the degree awarded, and your
reason for leaving each school if no degree from that
Institution was awarded.

Attended Iowa State University, Ames, Iowa, prior to
entering Military Service in 1943. Upon return from
overseas in 1946, entered State University of Iowa; B.A.
Degree, with highest distinction in 1949, grade average
3.79 and awarded Phi Beta Kappa. Entered University
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of Iowa Law School and graduated in 1952, June Doctor
Degree, with distinction, ranked 9th in a graduating
class of 83.

7. List all courts in which you are presently admitted to
practice, including the date of admission in each case.
Give the same information for administrative bodies
having special admission requirements.

Iowa District Courts and Iowa Supreme Court, February 1952;
Northern District of Iowa, March 19, 1952;
Southern District of Iowa, 1961;
Eighth Circuit Court of Appeals, 1961; and
United States Supreme Court, March 23, 1961
United States Army Court of Military Review, January 19, 1976
United States Court of Customs and Patent Appeals, Mar. 18, 1977
Various Federal Administrative Agencies.

Are you actively engaged in the practice of law at the present
time? If you are connected with a law firm, a corporate law
department, or a governmental agency, please state its name
and indicate the nature and duration of your relationship.

Yes, United States Attorney, Northern District of
Iowa (Department of Justice); nominated by the President
and confirmed by the United States Senate, and serve
at the pleasure of the President. Will complete second
four-year term of appointment on December 13, 1977.

If in the past you have practiced in other localities or
have been connected with other law firms, corporate law
departments or governmental agencies, please give the
particulars, including the locations, the names of the
firms, corporate law departments, or agencies and your
relationship thereto, and the relevant dates. Indicate
also any period in the past during which you practiced
alone.

1952 - 1956, private practice
1957 - 1961, Black Hawk County Attorney
1961 - 1965, Attorney General of Iowa
1965 - 1969, private practice
1969 - present, United States Attorney

In these capacities, I have been associated with approxi-
mately 40 lawyers. I was associated with Attorneys
William P. Evans and Charles F Hinton at the time of my
appointment to the office of United States Attorney, in
the private practice under the firm name of Evans,
Hultman and Hinton, 612 Mulberry, Waterloo, Iowa.
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10. Have you ever been engaged in any occupation, business
or profession other than the practice of law? If so,
please give the details, including dates.

No.

11. If you are now an officer or director of any business
organization or otherwise engaged in the management
of any business enterprise, please give details, including
the name of the enterprise, the nature of the business,
the title of your position, the nature of your duties,
and the term of your service. If it is not your intention

1 to resign such positions and give up any other participation
in the management of any of the foregoing enterprises,
please state, giving reasons.

To the best of my knowledge, I hold no such positions.

12. If you receive any compensation other than reimburse-
ment for expenses as an officer, director, or trustee
of any nonprofit organization or institution or for
other management thereof, please give details, including
the name of the enterprise, the nature of the business,
the title of your position, the nature of your duties and the
term of your service. If it is not your intention to resign
such positions and give up any other participation in the
management of any of the foregoing enterprises, please so
state, giving reasons.

None to my knowledge. I would resign if there were any.

13. Have you ever held office as a public prosecutor, or
have you ever been a candidate for such an office? If

, so, give the details, inoluding the offices involved,
whether elected or appointed, and the length of your
service.

Trial Judge Advocate on active duty - 21 years
Black Hawk County Attorney, elected and served two

terms - 4 years
Attorney General of Iowa, elected and served two

terms - 4 years
United States Attorney, appointed, 1969 to present

8 years.
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14. Have you ever held public office other than as a public
prosecutor or have you ever been a candidate for such
an office? If so, give the details, including the
offices involved, whether elected or appointed, and the
length of your service.

Won party primary election for governor in 1964,
but was defeated In the general election.

15. Have you ever been arrested, charged, or held by federal,
state, or other law-enforcement authorities for violation
of any federal law, state law, county or municipal law,
regulation or ordinance? If so, please give details. Do
not include traffic violations for which a fine of $25.00
or less was imposed.

No.

16. Have you ever been sued by a client? If so, please give
particulars.

No.

17. Have you ever been a party or otherwise involved in any
other legal proceedings? If so, give the particulars.
Do not list proceedings in which you were merely a
guardian ad litem or stakeholder. Include all legal
proceedings in which you were a party in interest, a
material witness, were named as a co-conspirator or
a co-respondent, and any grand Jury investigation in
which you figured as a subject, or in which you appeared
as a witness.

The only instance to my knowledge was a State District
Court case in Sioux City, where I was the principal
witness in a civil suit for damages. While serving
as Attorney General, I was driving on Highway 30 in
the vicinity of Marshalltown and came upon a multiple-
death car accident where I took charge of the accident
scene, gave first aid, and artificial respiration to
victims until Highway Patrol and ambulances arrived.
I then assisted the Patrol.

18. Have you ever been disciplined or cited for a breach of
ethics or unprofessional conduct by, or been the subject
of a complaint to, any court, administrative agency, bar
association, disciplinary committee, or other professional
group? If so, please give the particulars.

No.



25

19. a) What is the present state of your health?

EXeellent.

b) If you have ever been hospitalized or prevented
from working due to injury or illness or other-
wise incapacitated for a period in excess of ten
days, please give the particulars, including
the causes, the dates, the places of confinement,
and the present status of the conditions which

(---1'\ caused the confinement or incapacitation.

Have not been hospitalized or incapacitated for

II) 
such a period.

c) Do you suffer from any impairment of eyesight

(i 
or hearing or any other physical handicap?

il If BO, please give details?

ci...) No.

20. Have you published any legal books or articles? If so,
please list them, giving the citations and dates. If

ri) 
not, you may submit a brief, decree or other legal
writing.

Lr 
"Eminent Domain in Iowa," 1961
"Report of Attorney General of Iowa," 1962 and 196)4
Assisted American Law Reports Annotated, third series,
in the preparation of the annotation on: "The Power

TV / of Court to Make or Permit Amendment of Indictment
with Respect to Criminal Intent or. Scienter." This
annotation begins at page 1093 of 16 ALR3d.

Vi 
United States Attorney Manual, Tax Division, 1977.

21. List any honors, prizes, awards, or other forms of recognition
which you have received.

Phi Beta Kappa; Phi Eta Sigma; National Scholastic
Honoraries; Delta Sigma Rho, National Speech Honorary;
Omicron Delta Kappa, National Leadership Honorary;
recipient of the Big-10 Conference Medal for
Scholarship and Athletics; received outstanding
Vice-President Award by Iowa Junior Chamber of
Commerce in 1957; recipient of Distinguished Service
Award, Waterloo Jaycees, 1957 and 1959; honored as
Waterloo's Young Man of the Year; twice elected
member of the Executive Committee, United States
Attorneys General Association; Hall of Fame member -
East Waterloo High School; elected president of
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three councils, Boy Scouts of America; twice appoLnted
Heart Fund Chairman for the State of Iowa, 1968 and
1969 (Volunteers under his leadership raised almost
one million dollars.); Citizen Chairman for successful
promotion of a multi-million dollar local school bond
issue which had previously failed; honored with Boy
Scouts of America Silver Beaver Award (1969) and
Silver Antelope Award (1977).

22. List all bar associations and professional societies
of which you are a member and give the titles and dates
of any offices which you have held in such groups.
List also chairmanships of any committees in bar associa-
tions and professional societies, and memberships on any
committees which you believe to be of particular significance
(e.g., judicial selection committee, professional ethics and
conduct committee, grievance committee).

a) Recently elected nationwide chairman of the twenty-two
National Circuit Vice-presidents of the Federal Bar
Association

b) National Vice-president, Federal Bar Association,
1975 to present

c) State President, Federal Bar Association, 1974

d) Vice-chairman for Legal Orientation of American
Citizenship Committee, Iowa State Bar Association,
1973 to present

e) Executive Committee, U. S Attorney General
Association, 1961-1964

f) General Legal Counsel, United States Junior Chamber
of Commerce, 1957-1960

g Member of State Judicial Selection Committee for
Supreme Court Justices of the State of Iowa, 1962-1963

h) Member of National Ethics Committee, Federal Bar
Association, 1976 to present

i) Member of American Bar Association

J) Member of National Associat.ion of Judge Advocates

k) Member of Iowa Trial Lawyers Association
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1) Selected by the Department of Justice to appear on
its behalf on June 27, 1977 at the Judicial Center
in Washington, D. C., before the Speedy Trial Com-
mittee appointed by Chief Justice Warren E. Burger

m) Special Prosecutor, Department of Justice.

23. What is the general character of your practice? Indicate
the character of your typical clients and mention any
legal specialities which you possess. If the nature of
your practice has been substantially different at any
time in the past, give the details, including the character
of such and the periods involved.

Civil and Criminal Trial Practice representing the
United States.

My primary interest and experience is that of working
up evidence and briefing law in preparation for trial,
researching, drafting and arguing appropriate motions,
trial of the case, and preparing briefs and arguments,
and presenting oral argument in the event the case is
appealed.

24. a) Do you regularly appear in court?

Yes.

b) What percentage of your appearance up to the last
five years was in:

1) federal courts?

80%

2) state courts of record?

10%

3) other courts?

10%

c) What percentage of your litigation up to the last
five years was in:

1) civil?

35%

2) criminal?

65%
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d) What percentage of your trials up to the last
five years was:

1) Jury?

90%

2) non-jury?

10%

e) State the number of cases you have tried to con-
clusion in courts of record during each of the years
up to the past five years, indicating whether you
were sole, associate, or chief counsel.

Fiscal 77 — approximately 9* Chief or sole counsel
76 14. tt 11 11

75 23 n
74 11
73 26 " "

*Two Jury trials were extended cases of approximately
three months trial and preparation time in each case

0 Describe the more significant litigated matters which
you have handled as a practicing lawyer or prosecutor
and give the citations if the cases were reported.

State of Iowa v. McLaughlin 
94 N.W.2d 303 (1959)

The defendant had been found guilty of manslaughter for
driving his vehicle in a reckless manner. Upon appeal,
the Supreme Court held that the prosecution's evidence was
sufficient for submission of the case to the jury. The
Court further ruled that even though the case was given
wide coverage by the news media, the defendant's right to
a fair trial had been protected by the trial court's
instructions.

State of Iowa v. Bowers 
101 N.W. 2d 535 (1960)

The defendant had been convicted of illegal possession of
narcotics, in violation of Sections 204.2 and 204.22 of the
1958 Code of Iowa. The Supreme Court reviewed the case,
and finding that the clerk's transcript of record disclosed
no error, the conviction was affirmed.

A synopsis of this case is found In the Annotations to
Section 204.2, I.C.A.
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Smith v. Bennett 
365 U.S. 708 (1960)

Section 606.15, Iowa Code Annotated, provided that a
District Court Clerk was to charge four dollars for filing
and docketing a petition. Section 685.3, Iowa Code An-
notated required that the Clerk collect three dollars for
each appeal filed. The question before the Supreme Court
was whether a state could require that statutory filing
fees be paid before the indigent's application for writ
of habeas corpus or the allowance of an appeal vOuld be
docketed. The Court commended the state for its
"commendable frankness," but held that these statutes
denied the indigent the right to equal protection of the
laws.

State of Iowa v. Kulow 
123 N.W.2d 872 (1963);
16 A L.R.3d 1085 (1963)

The defendant was charged with false uttering of a bank
check. On the day before the trial, the Court permitted
the words, "with fraudulent intent" and "in violation of"
to be added to the complaint. The defendant was convicted;
and, on appeal, the Supreme Court ruled that the original
indictment was sufficient and that the amendments had been
surplusage which did not harm the defendant. However, the
Court held that reversible error had been committed with
regard to certain instructions.

The opinion in this case is reproduced at 16 A.L.R.3d
1085 (1963) as an introduction to the annotation "Power
of Court to make or permit amendment of indictment with
respect to allegations as to criminal intent or scienter."

Davis v. Synhorst
.Supp. S.D Iowa 1963 ;

225 F Supp. 689 S.D. Iowa 1964 ;
231 F.Supp. 540 S.D. Iowa 1964 .

•
This case involved a class action suit brought by Iowa
residents attacking the apportionment of the State Legisla-
ture. In 217 F Supp. 492, a three-judge court ruled that
Iowa's apportionment was discriminatory but withheld final
adjudication until the electorate had passed upon a pro-
posed constitutional amendment. Next, in 225 F.Supp. 689,
the three-judge court held that certain constitutional
amendments were invalid but that previously repealed con-
stitutional provisions were not revived. Jurisdiction was
reserved by the court. Finally, at 231 F Supp. 540 (1964)
the three-judge court approved an interim plan of appor-
tionment enacted by the 60th General Assembly of Iowa.

77-042 0 - 81 - 3
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United States v. Kimball 
437 F.2d 921 (dth bir. 1971)

In the trial court the defendant had been found guilty of
interstate transportation of a stolen motor vehicle in
violation of Section 2312, Title 18, United States Code.
In his appeal, he alleged that the trial court had abused
its discretion in denying his pretrial motion for a con-
tinuance and that the trial court had erred in denying
his motion to suppress certain evidence. The Court of
Appeals ruled that both of these allegations were merit-
less and affirmed the judgment of the District Court.

United States v. Harold William Bartlett Radl 
(Harold William Bartlett Radl v. Local Selective Service 
Board)
1r5.7710,616 (8th Cir. 1971)

Harold Radl petitioned the United States District Court
for an injunction and other declaratory relief to prevent
the Local Selective Service Board from ordering him to re-
port for civilian work, in lieu of military induction at
Denver General Hospital. The United States District Court
for the Northern District of Iowa dismissed the plaintiff's
petition, and the plaintiff appealed to the United States
Court of Appeals, on the grounds that the Local Draft
Board violated its legislative mandate by requiring a con-
scientious objector to serve in a civilian capacity outside
of his home community without first finding that such ser-
vice was in the national interest. The Government answered
this by summarizing the law and the legislative intent of
Congress in denying preinduotion judicial review. In an
unusual order from the bench, the Court of Appeals affirmed
the lower court's decision and denied the plaintiff's request
for preinduction judicial review.

United States v. Davis 
434 V.2d 1106 (dth Cir. 1970)

The defendant had been convicted of transportation in
interstate commerce of a forged money order, in violation
of Sections 2 and 2314, Title 18, United States Code. The
appellant alleged that the venue was improper and that the
Government's evidence was insufficient to warrant the jury's
returning a guilty verdict. Both of these contentions being
without merit, the Court of Appeals upheld the trial court's
judgment.
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United States v. Eugene M. Brown 
No. 70-Cr-4-0, Northern District of Iowa

The defendant, Eugene M. Brown, was prosecuted for tax
evasion. The pleadings were voluminous, including
numerous motions filed in District Court; and several
applications were made to the Court of Appeals and the
United States Supreme Court. After a complex jury trial,
the defendant was convicted on all counts.

United States v. Marvin Kent Knudson, et al 
No. 70-Cr-3017-W, Northern District of Iowa

This case involved fraud against the United States. The
defendants were charged with fraudulently selling low
grade meat to the United States Army. Multiple law firms
and the noted lawyer, F Lee Bailey, represented the de-
fendants. The Department of Defense and the Departmenc,
of Justice records disclose that this was the first
successful prosecution of this type of case in the United
States since 1962 despite numerous complaints of a similar
nature.

U. S. v. Doolin, et al 
72.r-l5-C, Arthern District of Iowa

The defendants were charged with the murder of Deputy
U. S. Marshal Dick McKinney, after having first robbed
him, as he was on duty in Cedar Rapids, Iowa. Judge
McManus withdrew from the case and a change of venue was
also granted to Sioux City, where three of the four male
defendants (one is still at large) were tried. The jury
was dismissed after two days and the defendants, includ-
ing the female defendant, ultimately pled guilty to
murder and were sentenced under the Youth Corrections Act.

Gerberding v. U. S.
471 F.2d 55 (1973)

This was a unique case in which two appeals were before the
Eighth Circuit at the same time involving an alleged denial
of a Section 2255 motion to vacate sentence and the second
to set aside the original judgment of conviction on numer-
ous statutory and constitutional grounds. The District
Court ruling concerning sentencing which was adverse to the
Government was remanded for resentencing as the Government
had contended should be done. The judgment of conviction
was affirmed.
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I

U S v. Iowa 
Civ. No. C75-42, Northern District of Iowa

The United States, on behalf of itself and the Sac and
Fox Tribe of the Mississippi in Iowa, asked for judgment
determining that the Sac and Fox Tribe own and might
exercise the treaty-protected rights to hunt, fish and
trap within the exterior boundaries of the Tama Indian
Settlement and that the State of Iowa does not have the
right to control or regulate those activities by members
of the tribe.

In a companion case filed by the Tribe, plaintiff asked
for attorney's fees under the Civil Rights Attorney's
Fees A.,:ards Act of 1976.

The finding by the court for defendant, the State of
Iowa, is being appealed to the Eighth Circuit.

U. S. v. Walsh, et al ("Dubuque 15")
CR 75-1006-1020, Ilrthern District of Iowa

Complaints were filed on April 15, 1975, against fifteen
members of the Sheriff's Posse Comitatus, a national tax-
payers' protest group, which were successfully prosecuted
over the following two-month period. Six individual cases
tried by jury resulted in guilty verdicts and the other
nine cases all resulted in guilty pleas. All defendants
were charged with violation of Section 7205, Title 26,
United States Code, for supplying false and fraudulent
information concerning their federal withholding statements.
In a number of instances, they were claiming as many as
fifty exemptions to avoid the payment of federal income
tax. The six defendants tried by ;ury all were sentenced
to prison terms and fines.

The successful prosecution of these fifteen cases had a
significant impact on blunting the expansion of the nation-
wide tax-protest movement and served as a forceful de-
terrent to thousands of sympathetic federal income tax
protesters. In one specific instance, hundreds of prose-
pective protesters were deterred from fling false and
fraudulent income tax exemption forms.

U. S. v Richard Edward Berzinski 
529 F.2d 590 (tith Cir. 1976)

Defendant was charged and convicted, after jury trial,
of willful income tax evasion for the years 1968 through
1971, under 26 U S C , Sec. 7201, and sentenced to im-
prisonment for two years, with all but five months sus-
pended, placed on probation for three years and fined
$2,500.
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Defendant, though he admitted a substantial under-
reporting of income, appealed on the basis that (1) the
evidence was insufficient to support a finding of the
requisite intent to violate the law, (2) the district
court erred in instructing on intent and (3) the trial
court erred in restricting the scope of cross-examination.
The Appellate Court affirmed the action of the district
court.

The term of imprisonment for a "white collar" crime
served to act as a deterrent, when given coverage in the
media, to others with like inclinations.

U S. v. Butler and Robideau 
No. CR 76-11, Northern District of Iowa

This case, transferred to Cedar Rapids on a change of
venue from South Dakota, was for the murder of two
special agents of the FBI in June, 1975. The defendants,
members of AIM, were represented, amongst others, by
John C. Lowe of Charlottesville, Virginia, and William
Kunstler of New York City. The trial itself extended
over five and a half weeks and the jury after being out
almost three full days and twice indicating to the Judge
that they were hopelessly deadlocked, but being instructed
by him to continue deliberating, found both defendants
not guilty.

U. S. v. Peltier 
C77-3003-01, District of North Dakota

This case, transferred to North Dakota from South Dakota
on change of venue, at the request of defendant Peltier
after he strenuously and unsuccessfully fought extradition
from Canada on charge of murder of the same two special
agents of the FBI who were the victims in the Butler-
Robideau case, resulted in his conviction by jury and
sentencing on June 1, 1977 to two consecutive life
sentences.

Because of the importance of this murder case, I was re-
quested by both the Department of Justice and the FBI to
be the chief prosecutor thereof, even though it was in a
distant district from my own, in spite of the acquittal
of defendant Peltier's companions, Butler and Robideau.

Defense counsel has indicated that an appeal will he taken.
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State in detail your experience in adversay pro-
ceedings before administrative boards or commissions
during up to the last five years.

As the United States Attorney, I am often called to
pursue varied legal matters for the United States before
many varied federal and state administrative bodies.

25. a) Summarize your experience in court up to the last five
years. If during any prior period you appeared in court
with greater frequency than during the last five years,
indicate the periods during which this was so and give
for Such prior periods the same data which was re-
quested in question # 24.

From 1952 through 1956 I was actively engaged in general
practice and tried a number of civil-plaintiff and

- criminal-defense cases.

From 1957 through 1960, I served as Black Hawk Coun,y
Attorney and tried numerous important criminal cases
as would regularly arise in the fourth most populous
county in Iowa; personally represented the Board of
Supervisors and all county officers. I researched,
wrote, and defended county attorneys opinions, par-
ticipated in criminal appeals and secured reversal of
a district court ruling in an evidentiary matter of
statewide importance to all prosecuting attorneys.

From 1961 through 1965, I personally wrote many
significant Attorneys, General opinions, none of
which to my knowledge, have been later reversed in
the courts. This is not to conclude that these
opinions were sage, but only to indicate they were
the result of careful research and diligent effort.

In 1965, I began the practice of law once again at
the very bottom as a private practitioner. I had
lost most of my clientele after being completely out
of the private practice for four years in the office
of the Attorney General. I had some fine opportunities
to leave the practice of law but chozle to pick up the
pieces after a disastrous political campaign for the
office of governor because of my interest in the field
of law.
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State in detail your experience in adversay pro-
ceedings before administrative boards or commissions
during up to the last five years.

As the United States Attorney, I am often called to
pursue varied legal matters for the United States before
many varied federal and state administrative bodies.

25. a) Summarize your experience in court up to the last five
years. If during any prior period you appeared in court
with greater frequency than during the last five years,
indicate the periods during which this was BO and gi,e
for such prior periods the same data which was re-
quested in question # 24.

From 1952 through 1956 I was actively engaged in general
practice and tried a number of civil-plaintiff and
criminal-defense cases.

From 1957 through 1960, I served as Black Hawk County
Attorney and tried numerous important criminal cases
as would regularly arise in the fourth most populous
county in Iowa; personally represented the Board of
Supervisors and all county officers. I researched,
wrote, and defended county attorneys opinions, par-
ticipated in criminal appeals and secured reversal of
a district court ruling in an evidentiary matter of
statewide importance to all prosecuting attorneys.

F1'om 1961 through 1965, I personally wrote many
significant Attorneys, General opinions, none of
which to my knowledge, have been later reversed in
the courts. This is not to conclude that these
opinions were sage, but only to indicate they were
the result of careful research and diligent effort.

In 1965, I began the practice of law once again at
the very bottom as a private practitioner. I had
lost most of my clientele after being completely out
of the private practice for four years in the office
of the Attorney General. I had some fine opportunities
to leave the practice of law but chose to pick up the
pieces after a disastrous political campaign for the
office of Governor because of my interest in the field
of law.
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In 1969 I was offered the opportunity to broaden my
experience in the federal courts at the attorney
for the United States. It was for this reason pri-
marily that I accepted this challenge. Since August
of 1969, I have personally been responsible for all
civil and criminal matters wherein the United States
is a party plaintiff or defendant, in the Northern
Diw;riet of Iowa. The type and nature of cases run
the complete civil and criminal gamut.

b) Summarize your experience in adversary proceedings
before administrative boards or commissions prior
to the last five years.

I have personally appeared before most of the state
administrative boards or commissions of the State of
Iowa, and some federal agencies. My service as the
Attorney General of Iowa and United States Attorney,
as well as a reserve Judge Advocate General in the
military, has afforded me unusual opportunities in the
area of administrative law.

c) Summarize your experience in such matters as law
office management, general office administration,
personnel matters, solicitation and termination of
employees or assistants, etc.

As a military commander, private practitioner, County
Attorney, State Attorney General and United States
Attorney, I have had a broad experience in organizing
staffs and then giving guidance and supervision to
them in their day-to-day operations.

26. State any other information which you regard as pertinent.

Three significant matters of service as United States
Attorney at the Department of Justice level have meant
much to me personally. First of all, I served as an
advisor to Attorney General Levi and during his tenure
completed the tax ;portion of the new United States
Attorneys' Manual. I have been asked by Attorney
General Bell to continue serving on this advisory
committee. Secondly, all the members of the staff
received "outstanding performance" awards during one
year. To my knowledge, no other U. S. Attorney's
office has been so recognized. Lastly, I have re-
ceived a number of special case assignments for the
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Department of Justice such as the first National
Environmental Protection Act (NEPA) negative declara-
tion case and the FBI murder cases. These cases and
others similarly assigned to me have been of precedent
and high impact to the United States Department of
Justice.

One of the most rewarding legal experiences I have
had was during 1963 when Attorney General Robert
Kennedy requested me to advise him personally and
write significant sections of the original Civil
Rights Act which was subsequently enacted by Congress.

As an active member of the Judge Advocate General
Corps, I have continued my legal education in military
law. I am a graduate of the JAG Career Course and a
graduate of the Army Command and General Staff Course

at Fort Leavenworth, where my academic rating placed
me on the Commandant's list. For the past seventeen
years, I have served as an instructor in various law
courses, and in 1969 was selected as one of thirty-
two military lawyers to attend the first Military
Labor Law Course at the University of Virginia.

In 1968 I was selected to defend a murder case in
The Sahn Viet Nam as a civilian counsel. Trial
preparation over a number of months resulted in a
reduced charge of manslaughter and a successful
conclusion of the case.

27. Jill you agree to serve a minimum of twenty-four months
If appointed to this post?

I agree to so serve if appointed.
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Offire uf tip Atturnpg Orttnal
Otts1iington,111. T. 2053.0

May 11, 1977

Mr. Evan L. Hultman
United States Attorney
Sioux City, Iowa

' Dear Mr. Hultman:

The Director of the Federal Bureau of Investigation and others
have informed me of the outstanding work which you did in the recent
prosecution of Leonard Peltier who was convicted of the first degree
murders of FBI Special Agents Jack R. Coler and Ronald A. Williams.
I appreciate this fine example of your .work and commend you for
the high degree of professionalism displayed by you and your staff.

Yours sincerely,

Griffin B. Bell
Attorney General
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Honorable Evan L. Hultman

United States Attorney

Northern District of Iowa

Sioux City, Iowa

Dear Mr. Hultman:

?E'rICIE111171I)
APR 29 /977

ti. S. AT7'ATO °RIVEY• S. OF iow.A

I wish to express my deep gratitude to you
 and your

colleagues for the highly professional manne
r in which you

prosecuted the case of United States v. Leon
ard Peltier.

This case demanded both determination and di
scretion and

you were more than equal to the task. It is reassuring to

know that we can call upon such dedicate
d and able members

of the Department to discharge such diffic
ult duties.

I particularly appreciate the personal sac
rifice you

made in undertaking this lengthy prosecuti
on away from your

own district, and I extend my thanks to yo
ur family for

their indulgence.

Very truly yours,

:ZA-e////),

Benjiamin R. Civiletti

Assistant Attorney General

Criminal Division



40

or,trE or 117. 1;111, fOR

UNITED STATES DEPARTMENT OF JLSTICE

FEDERAL BUREAU OF INVESTIGATION

WASHINGTON, D.C. 20535

Honorable Evan L. Hultman
United States Attorney
Northern District of Iowa
Court House Building
Post Office Box 1138
Sioux City, Iowa 51102

Dear Mr. Hultman:

April 29, 1977

PECE71/E0

MAY - 9 1977

t4 ATT.
Dis °RNEYoF iorra

On behalf of my colleagues in the FBI, I wish to
congratulate you and your staff, Messrs. Robert Sikma,
Lynn Crooks, Richard Vosepka, Dale Danneman, and Bruce
Boyd, for the successful prosecution in U. S. District
Court, Fargo, North Dakota, of Leonard Peltier for the
first-degree murders of FBI Special Agents Jack R. Coler
and Ronald A. Williams.

The killing of these two Special Agents of the
FBI while on official duty in the Indian country on June 26,
1975, were heinous crimes which brought much sorrow and
grief to the FBI and members of their families. From the
outset of the FBI's investigation, our dedicated employees
were on a mission to see that justice was done. I am aware
of the close cooperation between you as Special Prosecutor
and your staff, attorneys in the U. S. Department of Justice,
and Special Agents of the FBI, which culminated in the
successful prosecution of Leonard Peltier.

This complex major case involving hundreds of
suspects and thousands of items of evidence presented to
the investigators and prosecutors a tremendous challenge
which ultimately had to be resolved in U. S. District Court.
Your perseverance and driving energy as Special Prosecutor
insured the ends of justice were met.

A
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Honorable Evan L. Hultman

I personally want to thank you and your staff for

the outstanding professional competency afforded this

historical case. A copy of this letter is being forwarded

to Attorney General Griffin B. Bell to inform him of the

excellent results attained in the interest of justice.

Sincerely yours,

Clarence M. Kelley
Director
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The Attorney General's Advisory Committee of United States

Attorneys has elected its new officers for 1977, Attorney General

Griffin Bell announced today.

Victor R. Ortega, U.. S. Attorney for the District of New Mexico

(Albuquerque), was elected Chairman, Robert B. Fiske, Jr., U.S.

Attorney for the Southern District of New York (New York), was elected

Vice Chairman, and John E. Clark, U.S. Attorney for the Western District

of Texas (San Antonio), was elected Secretary.

5

Mr. Bell said that the Advisory Committee was formed in

September, 1973, to give the United States Attorneys a voice in Departmental

policies.

In advising the Attorney General, the Committee conducts studies

and makes recommendations with regard to improving management, specifically

with respect to relationship between the Department and the United States

Attorneys.

The Committee also works to improve liaison with the State Attorneys

General for better understanding of a proper sharing of law enforcement respon-

sibilities by state and Federal law enforcement agencies, and to promote

better consistency in the application of legal standards acros the country

and across the levels of government.
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Mr. Bell said that the Committee assists, on a continuing basis,

in formulating new programs for improvement of the criminal justice system

at all levels, including legislation and court rules.

The Advisory Committee meets periodically during the year and has

established sub-committees to deal with allocation of resources and case

responsibilities, Department of Justice field offices operations, Indian

affairs, investigative agencies, legislation and court rules, and professional

proficiency and communications.

Mr. Bell reported that the other 'U.S. Attorneys serving on the

Attorney General's Advisory Committee are:

Charles H. Anderson, Middle Tennessee (Nashville)
Lincoln C. Almond, Rhode. Island (Providence)
Frederick M. Coleman, Northern Ohio (Cleveland)
Ira DeMent, Middle Alabama (Montgomery)
Evan L Hultman, Northern Iowa (Waterloo)
Bert C. Hum, Western Missouri (Kansas City)
H. M. Ray, Northern Mississippi (Oxford)
Robert G. Renner, Minnesota (Minneapolis)
Earl J. Silbert, District of Columbia (Washington)
Samuel K. Skinner, Northern Illinois (Chicago)
Dean C. Smith, Eastern Washington (Spokane)
William C. Smitherman, Arizona (Tuscon).
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Would you please give us a little background, Mr. Hultman,
on your occupation, where you are currently employed, during
what period of time you were the U.S. attorney, and where that was?
Mr. HULTMAN. Yes.
I have been practicing law for—it will be 29 years in February,

of which 16-plus of those years have been representing at the local
level, at the State level, and at the Federal level in the Department
of Justice. I have been a prosecutor 16-plus years of that practice.
The rest of that practice has been, as at the present time, as a

private practitioner in small law firms. My practice has been some
criminal defense work, but primarily civil damage cases as a referral
trial lawyer from other firms.
I served as a local prosecutor from 1956 to 1960. I served as the

attorney general two terms from 1960 to 1964. In 1969 I was appointed
U.S. attorney and reappointed again by President Ford. Then I
served as a special prosecutor to complete the Wounded Knee FBI
murder cases after Mr. Reynolds succeeded me. That was a very
complex and lengthy case, and the Department felt that I should
continue that case to its final fruition.

Since that time, in 1978, I have been back in the private practice
of law.
Senator DECONCINI. When did you first have contact with Mr.

Jack Nard? Can you give us the circumstances?
Mr. HULTMAN. Let me preface my remarks by saying we are

going back on events that are almost 10 years ago. Therefore,
I want you to know that my responses will be to the very best of
my recollection. This was only one case in many, many cases that
I handled during the period of time. It has no special significance
other than the nature of the case, which I would indicate at the
outset in response to your question.
Sometime in 1971 or 1972—and, again, I can't tell you the exact

time, but it would have been after Jack Nard completed his case,
the trial, in Sioux City, Iowa; it would be it in that context—John
Nard came to the Office of the U.S. attorney and there made an
allegation that a specific witness had committed perjury in the
course of that civil trial. That was his allegation; that was his accu-
sation; and that was the sum total of it. It went on farther than
that one single accusation.
As a U.S. attorney when a party comes with a complaint, you

have a responsibility. Therefore, I pursued it further.
However, at the very beginning—and I think this is something

that should be noted—it is a case which has a uniqueness different
from any other case, frankly, of the hundreds, maybe even thousands,
of criminal cases that I have prosecuted and investigated before
grand juries. It is a complaint growing out of testimony in a civil
case. That puts a prosecutor right away in a very touchy walking-
a-tightrope-type situation.
A prosecutor—and I have done my very level best through the

years to make certain this doesn't happen—should never use the
power of the office, and especially of the U.S. attorney with the
power of subpena and grand jury, to in any way allow those proc-
esses to be used by a civil litigant to pursue whatever he wishes
to pursue in terms of his civil litigation.
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Therefore, immediately the Office of U.S. Attorney was faced
with this first basic problem. That gave me concern. That influenced
from that point on the actions that I took and the manner, in large
degree, in which I proceeded.
That, of course, is altogether different from a situation where

you have an alleged crime or an allegation out here that has nothing
to do with a civil case and there has been no civil proceedings, and
so forth.
The second thing was the uniqueness of the fact that the allegation

and the accusation is that is it an act of perjury of testimony in
that specific case, which is a very narrow issue which involved
much legal as well as factual.
Beginning with those two, what you might call, parameters

or ground rules, I went ahead and proceeded.
One thing I shou'.d also make clear pursuant to your opening state-

ment is this: Grand juries in Iowa are a process where a single case
is not brought before them, as is the case in a number of juris-
dictions. A grand jury is in session and the U.S. attorney brings
before them, or his assistants do, whatever comes up during that
period of time. This is because it is a rural area, very spread out,
grand jurors come from great distances, witnesses have to come
from great distances, and so forth.
What transpired was that, before we could really get into any

depth on it, that grand jury ran out. As a result, the matter was
presented to the next subsequent grand jury, which comes on again
to hear whatever cases come on before that grand jury.
In the course of those proceedings it came to a conclusion on

the part—and I'm not going to go into testimony here. I want to
make that very clear because I think that would be a violation of
the oath of the U.S. attorney and the proceedings that take place
there.

Senator DECONCINI. We are not asking you to do so. What I
would like you to address, if you can, in some detail for the com-
mittee is the efforts you took to investigate the allegations of Mr.
Nard, including but not limited to the convening of the grand jury.
Mr. HULTMAN. Yes.
Because of the issue itself, as I say, being that of perjury, I made

a very careful analysis of the transcripts and the analysis of the
testimony and as Mr. Nard projected it to us, and what his complaint
was.
The grand jury concluded that they did not feel that there was a

violation of the Federal statute of perjury. We had trouble ourselves
on the staff. In fact, what I would call on a small staff my "legal
expert," he looked at the legal aspect of it very carefully and he
came to that conclusion also.

Senator DECONCINI. Is that Mr. Kirshen?
Mr. HULTMAN. No, not Mr. Kirshen. Mr. Dan—I'll think of his

name as we go along here in a moment.
Senator DECONCINI. Mr. Sikma?
Mr. HULTMAN. No; he is the first assistant who handled part of it.

I will think of his name in a moment.
This was his only participation in it, to look at a legal issue.

77-042 0 - 81 - 4
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We concluded that on the legal side of the house—at least it was
his feeling—that where you were dealing with an expert and his testi-
mony as an expert, giving a judgment or a conclusion, that you are
in a very much different position than you are where somebody is
basically in a normal perjury situation testifying to an item of fact
or an event and all the ramifications that go with that in terms of
its being a material fact and knowing under oath, and so forth.

Senator DECONCINI. Mr. Hultman, did you and your legal expert
then decide that it was sufficient to take to the grand jury?
Mr. HULTMAN. Yes; we took it to the grand jury. This was in

the process of the analysis itself that I am telling you.
When, in effect, the grand jury did not bring an indictment on

this particular professional witness, very frankly, I felt in the early
stages that my preliminary analysis was that it was at a level that in
my original judgment I felt that perjury had been committed. That is
my own personal evaluation as a prosecutor in the early stage.
Senator DECONCINI. Did you present that to the grand jury your-

self?
Mr. HULTMAN. That was presented to the grand jury; that is

correct.
Senator DECONCINI. By you or Mr. Kirshen? Do you recall?
Mr. HULTMAN. I cannot recall whether or not by each of us individ-

ually or both of us.
Senator DECONCINI. In any event, to summarize that part of

it, you made a decision as the prosecuting attorney that in your
judgment there was a good possibility of perjury and you wanted
the grand jury to look at it?
Mr. HULTMAN. Absolutely. We presented everything that we

could pull together and everything that Mr. Nard had in terms
of presenting anything by way of any information to them.
Now even though the grand jury took the action that it did,

I still felt that the allegation was serious enough and there was
enough evidence that it should not be just left there. Again, that
is something that was troublesome to me at the time because a
grand jury has made a determination, but still in my mind it was
to a level that something serious in terms of his testimony had hap-
pened and, if it didn't rise to the level of perjury, it certainly wp
something beyond sound testimony or fair testimony.

Therefore, I assisted Mr. Nard at that time in presenting that
material, in getting it arranged, and so forth, before a State examiner—
and I don't remember the exact name of the committee—before
a State agency. I was familiar with that agency as a former attorney
general of the State of Iowa.

Senator DECONCINI. Would that be the Iowa State Board of
Engineering Examiners?
Mr. HULTMAN. That would be correct, sir.
As a result of that, they did take some action and did make some

findings that were adverse to the witness and, in effect, were in
favor of John Nard.
Now at this point I would like to interject one other item because,

again, this continues from day 1, from the day John Nard came
into the U.S. attorney's office, from that day forward. It became
very obvious to me—and I'm not critical when I say this because
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a person with their cause is going to pursue it, rightfully, as hard
as they can—but it became very obious to me that Mr. Nard was
using the U.S. attorney's office to secure any type of advantage
that he could that would be available to him in his civil case which
had been the basis for coming to me. -

Interestingly, during this whole period of time John Nard never
ever mentioned to me anything about a case in Pittsburgh. I had
absolutely no knowledge. In fact, on a number of occasions I con-
tinued to visit with him on the basis of what this problem was—that
as a prosecutor I was not at liberty to divulge in any way to him
what testimony was coming to me or what testimony beyond what
he, himself, was presenting. Again, to me this would have been
a very clear violation of professional oath.
As I say, I understood what his goals were and what he was seeking,

and I had no quarrel with those. I understood them. However, it
made it very difficult. That is the point I'm trying to make.
Senator DECONCINI. I understand.
Mr. HULTMAN. It made it very difficult.
Senator DECONCINI. Did you ever investigate the events taking

place in Pennsylvania?
Mr. HULTMAN. All right. Now that is the next thing I would

like to discuss.
In your statement that you read—I know of no authorization,

I never sought any authorization, and I had no reason to seek any
authorization to investigate the matters in Pittsburgh. In fact, I
made that very clear to John Nard once I learned 
Senator DECONCINI. Did he ask you to investigate the matter?
Mr. HULTMAN. Yes; he certainly did. In fact, he not only asked,

but he would press at every level to continue to try to get you involved
in any way and in every way in terms of events that had taken
place in Pittsburgh.

Senator DECONCINI. Can you give me a for instance?
Mr. HULTMAN. Yes. For example, he would have newsmen con-

stantly call that he had briefed and to whom he had given his
side of the story. He had his counsel, which continually changed.
It seemed like every time I turned around I had a new counsel with
whom I was dealing.
I had difficulty with John Nard from that standpoint because

he didn't want you to deal with counsel. He was constantly dealing
with you. I mean, he would show up. He would make the phone
calls. He would present everything. 

iThe answer s that he continually tried—and I tried to make
it very clear to him that only to the extent that items in terms of
the allegations of perjury with reference to the Sioux City trial,
and where they might intermesh or the factual problems come to-
gether, naturally you would pursue those. They would be a normal
outgrowth. He constantly was trying to get me involved in all kinds
of motions, all kinds of procedures--

Senator DECONCINI. When did he first mention Pennsylvania?
Mr. HULTMAN. It would be sometime during the second grand

jury. I would have no way of trying to give you a time or a date.
Senator DECONCINI. During the first grand jury you had no

knowledge about that from him?
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Mr. HULTMAN. Absolutely none whatsoever.
Senator DECONCINI. It was sometime during the second grand

jury, which was in our records sometime in March 1973, that he
mentioned the Pennsylvania case?
Mr. HULTMAN. In the 1973-74 timeframe is when we get into that.
Senator DECONCINI. Going back just a minute, when did you

first assign Mr. Kirshen? Do you remember?
Mr. HULTMAN. Again, I can only give you a sequence.
Senator DECONCINI. That is all that is necessary.
Mr. HULTMAN. One, I had a first assistant named Robert Sikma

look at matters in the beginning. Sikma came to a tentative con-
clusion in his mind that he didn't feel that as a prosecutor the case
merited.
Then I assigned Mr. Kirshen. Again, because of my analysis of

the case with reference to the expert case, I had an outlook on the
case and a feeling about the case which literally no one ever shared
with me to that extent at any time during the time that I was in
the U.S. attorney's office. I guess you might say that I was continuing
to press on because of my first exposure with the first allegation,
and the only allegation. Both of those counsel then proceeded.
Mr. Kirshen was the second assistant to delve into the matter.

He came into it, if my memory serves me correctly, in the timeframe
that we are now talking about. That would be the timeframe in
which he with Mr. Nard got into more of the Pittsburgh ramifications
of the Sioux City case. That would be sometime, I would think, in
1971, late 1972, in that timeframe.
Senator DECONCINI. Why was Mr. Kirshen later taken off the

case? Do you remember the reason for that?
Mr. HULTMAN. He was only taken off the case not in the sense

that somebody took him off the case. That sounds like words John
Nard has used to me at various times.
Senator DECONCINI. Was he transferred?
Mr. HULTMAN. No.
SENATOR DECONCINI. Did the case just cease or what?
Mr. HULTMAN. No. What happened was he again made his analysis

and got to a point where he had some assignments that were placed
on him that had to do with some other prosecutions in another
jurisdiction by the Department. Again, I don't remember what
those were. He would be able, I'm sure, to answer that question
for you.
I would say substantially he completed in great depth the items

that were to be pursued in terms of specific records from Armour
Co. and so forth. Those things, I think, you would have to ask him
because he knows the depth and to what extent.
He wasn't pulled off the case in the sense that he wasn't doing the

job or that somebody decided something was not going to be pursued
or something of that kind. That is preposterous—I mean that alle-
gation by John Nard.

Senator DECONCINI. Any removal or reassignment of Mr. Kirshen
had nothing to do with the merits of the case?
Mr. HULTMAN. Absolutely none whatsoever; that is correct, sir.
Senator DECONCINI. That would have been your authority?
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Mr. HULTMAN. Yes; and the Department as they would impinge in
terms of any assignments. If you will recall, during that course of
time we had Wounded Knee go down. My office was one of the primary
offices to handle Wounded Knee matters because I had had some
Indian trial experience myself personally and because my office was
right on the border, so to speak, closer to Wounded Knee than any
other jurisdiction.
Senator DECONCINI. When the subject matter of the Pennsylvania

problem that Mr. Nard was having came up, was that summarily
dismissed by you?
Mr. HULTMAN. No.
Senator DECoNciNr. How did you approach it?
Mr. HULTMAN. My constant reminder to him was that, other than

as they were extenuations of the specific items in the Sioux City case,
those were matters of jurisdiction in Pittsburgh. He is talking about a
separate trial, a separate set of events, et cetera.

Senator D ECONCINI. Did you ever decide to consolidate any of
those matters?
Mr. HULTMAN. Did I—pardon, sir?
Senator DECoNclisn. Did you ever decide that they could be con-

solidated or did you decide not to consolidate them?
Mr. HULTMAN. No, absolutely not. Absolutely not.
Senator DECONCINI. I have here a memo prepared by your office

and the "Brief in Resistance to a Motion to Compel Answers to De-
positions." I will show you a copy of that very shortly.

It says in part on page 3, "Nard continued his demand for investi-
gation and prosecution both at the level of the U.S. attorney's office
and in Washington. It was decided"—this is your office saying this—
"It was decided that the matter would be consolidated in the U.S.
attorney's office in Sioux City to avoid duplication of effort."
Let me give you a copy of that.
Mr. HULTMAN. That is a part that took place in Chicago that

Mr. Kirshen handled. That is why I'm saying to you that I basically
do not have first-hand knowledge of that. I'm not denying what
you are saying here, but, very frankly 

Senator DECONCINI. I am looking at page 3, Mr. Hultman, the last
paragraph there, the first two sentences. I just wonder what that
consolidation was?
Mr. HULTMAN. First of all, would you indicate to me whose docu-

ment this is and whose allegation this is?
Senator DECONCINI. This is a document submitted from your

Office when you were the U.S. attorney. It is a "Brief in Resistance
to a Motion to Compel Answers to Depositions." The statements
of facts are set forth on pages 1 and 2. Then over on page 3 the ques-
tion of consolidation comes up. That is the reason I ask you. In
the last paragraph of page 3 you will see the two sentences I read
to you, or the last sentence I read to you.
I wonder if that recalls to your memory consolidation and why

you would have consolidated or at least why you would have been
m the position at that time of indicating that you were going to
consolidate.
Mr. HULTMAN. No; it does not, Mr, Chariman. I don't take issue

with what is here. However, again I would indicate to you this was
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a matter where John Nard had dragged the Department of Justice into
the civil proceedings. That is what I am saying constantly. This
part was handled by Mr. Kirshen during this timeframe to which
I am referring.
I accept this as being a fact if he prepared it, and I have no reason

to disbelieve that the document that you are saying doesn't purport
to say what it says.

Senator DECONCINI. You did not have that understanding?
Sotneone else prepared this.
Mr. HULTMAN. No; I did not have that understanding. That

was not my personal understanding. I know of no document of any
kind that I've ever seen or anything that would indicate it. This
would undoubtedly be a matter between counsel. Mr. Kirshen at
that time, and this very proceeding that he was involved in.
Senator DECONCINI. I will submit that question to Mr. Kirshen.
Mr. HULTMAN. All right.
Senator DECONCINI. Were you able to complete your investi-

gation 
Mr. HULTMAN. Yes; we were.
Senator DECONCINI [continuing]. To your satisfaction? What

was your final determination?
Mr. HULTMAN. Yes. Now, again, by your opening statement,

it would indicate to me that there were no witnesses called. I don't
have the record here, but the record of witnesses subpenaed at the
grand jury would clearly indicate key witnesses were brought before
the grand jury. In fact, I very carefully, with John Nard, went over
specifically with him which witnesses he felt were the most critical
and the most significant, and those very witnesses were brought
before the grand jury and were questioned before the grand jury.
Here in response to the allegation of John Nard that somebody

from Justice pulled me off the case or put some heat on me or some
pressure on me, that's total fantasy and preposterous.
Senator DECONCINI. You never had any contact with main Justice

regarding this case?
Mr. HULTMAN. not saying that somebody sometime somewhere

may not have had a phone call of some kind. It would be very odd if
that didn't happen with John Nard and all the places he was going
and all the people he was talking to, and so forth. What I am saying is
that categorically no one ever talked to me about this case in terms of
my getting off of it or any political pressures or anything of that kind
or nature. That is absolute fantasy at best and something else at worst.
Senator DECONCINI. Do you remember having a call from main

Justice regarding the Nard case?
Mr. HULTMAN. The only call that I can recollect that I ever had—

and this is procedure. I was the U.S. attorney appointed by the
President of the United States and confirmed by the Senate. I felt I
was the master of the cases in the Northern District of Iowa. If someone
would have tried to interfere in any way in the myriad of cases that
were in my district, they would have been in deep trouble very quickly.

Senator DECONCINI. Your testimony is that you do not remember
any call from main Justice?
Mr. HULTMAN. Except I recall one call, and I can't tell you—this

would be very late. That had to do with a call from the lady that's
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here, the second lady back [referring to a lady in the audience later
identified as Mary Wagner]. That conversation had to do with after
the Nard case was closed some questions concerning the case, and then
I met with her and someone else—and I don't recall who it was—here
in the Department of Justice and went over 

Senator DEConcini. Did you notify Mr. Nard of completion of the
investigation?
Mr. HULTMAN. I absolutely did. In fact, the end day., the last day

of the grand jury he was absolutely furious. He accused me of things
he had accused many people along the line of, including, "Well, lawyers
and judges are all corrupt and a part of the conspiracy." This from
day one literally was his thesis. I brushed it aside, as I say, because
again somebody with their own cause—and I understand that—they're
deeply involved in their own cause. However, it got to the point where
it was something beyond just—

Senator DECONCINI. He became a nuisance to you?
Mr. HULTMAN. Pardon?
Senator DECONCINI. He became a nuisance to you?
MT. HULTMAN. I'm sorry?
Senator DECONCINI. A nuisance to you?
Mr. HULTMAN. Inducements?
Senator DECONCINI. A nuisance?
Mr. HULTMAN. A nuisance? No, not in that sence of the word,

except the statements and allegations were totally outrageous.
Those are the two things when you got to the end of the case that
took me personally from a posture, because of what I had seen in
the beginning and honestly felt in my own mind, that perjury had
been committed to a point when after the evidence is all in and
you then tested John Nard's witnesses and find they don't say what
John Nard said they were going to say—

Senator DECONCINI. How many witnesses did he suggest to you?
Do you have any recollection?
Mr. HULTMAN. I would say approximately one-half a dozen of very

critical, key—again, you are dealing, as I say, with specific testimony
concerning very narrow statements.

Senator DECONCINI. How many did you call before the grand
jury?
Mr. HULTMAN. That's what I'm saying in response. It was at

least approximately one-half a dozen that came before the grand jury.
I can't tell you how many others that I may have talked to along
the line or that Mr. Kirshen may have talked to along the line or
that Mr. Sikma may have talked to.
Senator DECONCINI. You are saying that over the three grand

juries that you held in this matter that there were six supposedly
Nard—
Mr. HULTMAN. Really two grand juries. The first one was at

the very tail end of the grand jury and only the beginning of this.
Senator DECONCINI. Do you remember calling a Mr. William

Sutton? Mr. Peter Novak?
Mr. HULTMAN. Those names do not—Pm not saying didn't, but

those names do not 
Senator DECONCINI. J. E. Watkins?
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Mr. HULTMAN. The names themselves don't raise—the best record
there would be the actual subpenas that went out and the record
at the grand jury in terms of 
Senator DECONCINI. How many witnesses did Mr, Nard suggest

that you call? Do you remember?
Mr. HULTMAN. Well, these were the—no, I don't remember. I

I'm sure he would have called 1,000 if I would have 
Senator DECONCINI. Did he give you a list of suggested witnesses'

names or anything? Do you remember?
Mr. HULTMAN. Maybe he did that. I don't recall. We very care-

fully went through the witnesses and what those witnesses would
say.

Senator DECONCINI. Where did you get those witnesses—from
him?
Mr. HULTMAN. From John Nard and from my analysis of the

massive transcripts, the books, et cetera; yes. It was a combination
of what my analysis was and what John Nard's recommendations
were in terms of certain witnesses that would testify to certain things.
When you took that and then coupled it with what I would say

would be the lack of confidence in your primary witness, those two
things came together and in the end would be the things that would
augur on my judgment and I think would be things that augured
on the judgment of the grand jury.
Senator DECONCINI. Was Mr. Nard your primary witness?
Mr. HULTMAN. Yes, because most of the things which he was

alleging were conversations or items of which he personally had
knowledge. If you didn't believe John Nard in his testimony, you
were very crippled in what it was you were seeking to accomplish
on those specific items.
Senator DECONCINI. I have a list here of witnesses that Mr. Nard

claims he gave to you or to your office to call or suggeste d that they
be called.
[The material referred to above follows:]
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Senator DECONCINI. I wonder if you looked at it if you would
recall any of their names. Would you care to do that for me?
Mr. HULTMAN. I'd be glad to, Mr. Chairman. I don't think I would

be able, as I say, to recall, but I will be very pleased to look at it.
[Witness examines document.]
I don't recognize the document itself. I can say that. Very clearly I

don't. I don't recognize some of the information.
[Witness continues to examine document.]
Senator DECONCINI. None of those names recall anything—
Mr. HULTMAN. I recognize the name George Kellar. I cannot recall

for certain, again, as I say, which witnesses were called. As I say, the
best record of that would be the record.

Senator DECONCINI. I understand.
Mr. HULTMAN. I recognize attorney Robert Grisby, again because

of John Nard's allegations constantly concerning the fix and the
conspiracy between the Federal judges and the attorneys that were

involved. However, I don't recall anything further on Grigsby, or what
it is, other than that. He was not called as a witness.

Senator DECONCINI. That's fine. Do you remember the name James

Levitt or William McKavis?
Mr. HULTMAN. McKavis?
Senator DECONCINI. They are not on this list.
Mr. HULTMAN. I recognize that name as--
Senator DECONCINI. The books that I have here to my left are

some of the books that we are advised were turned over to your

office. In five of those books James Levitt and William McKavis

are mentioned. I wonder if that brought any recollection to you

and if you recall bringing them before the grand jury.
Mr. HULTMAN. No; again, I do not, Mr. Chairman. The best

record would be the record itself. As I say, many cases and many

events have transpired from this time on, and my knowledge just

is not that good. I would have to rely on the record itself. I do recognize

the name.
I do recall also—I know this to be a fact—that at no time did

John Nard ask me to call Orrin Hatch. I know that to be a fact

without any question. The reason I recall that is only because of

the fact that attorney Hatch later became a United States Senator.

Therefore, the name had a reason to come back to me and recall,

plus that John Nard subsequently during the course of the invest'.

gation was very critical to me of attorney Orrin Hatch, along with

every other counsel that he had had at one time and then went 
on

to other attorneys. He was critical of the fee that he had charged

and that the work had not been completed, the typical discussion.

At no time—that I can say without equivocation—I know that

at no time, and that's why I would be very hesitant that I was ever

given a list of this kind because that I would recognize and would

know—at no time did—
Senator DECONCINI. Regarding Senator Hatch then, your testi-

mony was that Mr. Nard was certainly upset with his counsel at

that time?
Mr. HULTMAN. He was upset with counsel—
Senator DECoNciNi. All the time?

77-0142 0 - 81 - 5
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Mr. HULTMAN. Yes, literally all the time, but immediately after
he would get new counsel there would be a tirade about the former
counsel and how incompetent 
Senator DECONCINI. Mr. Hultman, I realize the protection of

6(e) material from the grand jury, but let me ask you this general
question regarding the grand jury.
Was it conducted as you would normally conduct a grand jury

investigation?
Mr. HULTMAN. Yes; again, you have to realize the timeframe

we are talking about. That would not be true today. In fact, it changed
in June 1977, just prior to my leaving the office. That was this:
We didn't have court reporters in the grand juries at that time.

Nard's case was no different than any other case. It was treated
in no different way.
The reason was, one, that had been the custom, and one which

troubled me very much, very frankly. I did everything I could to
assist. Later on in 1977 when there was a court order it come out that
from that point on there would be a reporter in every grand jury.

Second, there was an event that took place, along with the first
two that I mentioned at the outset, that likewise became a very
critical condition in the method of operation. That was when I learned
that Jack Nard—and this was after I had asked Jack Nard at various
times along the line, as I would do with any witness coming before me,
a primary prosecutory witness—"Do you have anything in your back-
ground or do you have any problems now or any problems ongoing that
have to do with the criminal area?"
Again, if you're dealing, one, with a matter that grows out of civil

litigation, you have some responsibilities, but once you find out that
the individual that you are dealing with as a prosecutorial witness
has been indicted and convicted of a serious Federal crime, you now
are on another tightrope. At a given time that came to my attention.
It came to my attention after I had asked Nard as we progressively
went along, and at a given time there isn't any question he had knowl-
edge and his response to my question was not direct, was not forth-
right, if not something else.
Once that came into being, now I'm in the posture that I have to

make doubly certain that on the one hand an investigation in no way
assists a party in civil litigation or against another party in civil
litigation, but also now that any of the testimony or any of the infor-
mation that is coming to me is not in any way going to be used to the
detriment of Mr. Nard.
Senator DECONCINI. Excuse me. Your primary responsibility was

criminal action.
Mr. HULTMAN. That is correct.
Senator DECONCINI. Whether or not there was criminal action.
Mr. HULTMAN. Yes; what I am saying is you can see a very difficult

posture to be in with reference to John Nard.
Senator DECONCINI. Yes; I can. I can appreciate that, having been

a prosecutor.
Let me ask you this: In the course of that grand jury—or let's first

say in the course of normal grand juries—do you at a period of time
ask the grand juries if they want to vote for true bills or not?
Mr. HULTMAN. Yes; very definitely.
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Senator DECONCINI. Do you recall doing that in this case?
Mr. HULTMAN. Absolutely, and the grand jury's determination

was that they would not seek a specific vote on a specific individual
or group of people.
Senator DECONCINI. Keeping in mind rule 6(e), do you recall

prior to going into the grand jury or during the grand jury presen-
tations or during your preparation that your office had a special
number of potential targets for perjury, without naming them?
Mr. HULTMAN. In my judgment it wasn't a great number. It

was limited. It was a very limited number.
John Nard made allegations of that kind against numerous individ-

uals, but when we filtered it down and made the analysis it came
down to a 
Senator DECONCINI. Do you recall, was it more than 2 or less

than 12 or less than 10?
Mr. HULTMAN. Oh, very definitely less than 12, yes.
Senator DECONCINI. Less than six?
Mr. Hultman. It would probably be less than six when you came

down to this, but I don't recall the exact number. It was a small
number.

Senator DECONCINI. Your testimony is then that this grand
jury, as far as your recollection and operation, was conducted like
any other grand jury that you had participated in as a prosecuting
attorney?
Mr. HULTMAN. That is correct; with the same procedures, the

same rules, the same approach, the same everything as hundreds
of other grand juries.
Senator DECONCINI. Mr. Nard has made the allegation that

you told him to write Henry Peterson, then assistant attorney in
the Criminal Division, in order to give you jurisdiction over Nard's

income tax case. Is this your recollection?
Mr. HULTMAN. Any alleptions of any kind that Jack Nard has

made concerning any participation by the office of U.S. attorney
in the Northern District of Iowa and the criminal prosecution are
absolutely total fantasy on his part. In fact, Richard Thornburgh,
who was a U.S. attorney in Pennsylvania at the time that I was
in Iowa and then later was the division chief of Criminal, and I

have never at any time anywhere any place discussed any detail

of any kind concerning the prosecution of John Nard.
I think it's very obvious for any of you who have had any experi-

ence as a prosecutor to know that would be a first rule and a first

basis and a first act of someone in my capacity and someone in

Richard Thomburgh's capacity.
Senator DECONCINI. Thank you, Mr. Hultman.
Mr. HULTMAN. There's absolutely no truth of any kind to that

allegation.
Sentor DECONCINI. That is what I want to find out.
Mr. HULTMAN. In fact, I would say we stepped over backward, to

use a phrase, to make absolutely certain that nothing of that kind did

take place. I, very frankly, as I say, was in a very—once I learned that

there was criminal prosecution on the part of John Nard, I then am in

a very delicate position because here is John Nard providing me with

information as a witness, and things that would undoubtedly have

ramification on what the criminal matter was.
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From that point on I became very, very careful and very selective
and explained to him time and time and time again that, "Anything
you tell me, you've got to make absolutely certain you understand
could be used"—although in no way was I using it or did I ever use it
in any way, but I was giving him a warning, so to speak, as a prose-
cutor—"with reference to any other matters that you're involved in
that have anything to do with criminal prosecution."

Senator DECONCINI. Mr. Nard also has the contention that you
urged him to testify against Judge Weis' nomination for the third
circuit.
Mr. HULTMAN. That is absolutely a total lie. I will brand it exactly

as that. That's not a misconception or anything else.
Senator DECONCINI. In the course of that, Mr. Nard has a tran-

script here of a telephone conversation between you and Mr. Nard. I
will show you the transcript in a moment. In it there is a lengthy
discussion, and then it starts off with Mr. Nard saying, "I think when
you get down to the third circuit you'll see that our brother, our old
friend Senator Scott, did that because 1)

Then you interrupt and say, "Yeah, yeah."
Then Mr. Nard goes on, "He got mad because I testified before the

Judiciary Committee."
Mr. Hultman responded, "Yeah, yeah."
Then Mr. Nard said, "You little bastard, you know what I'm going

to get—you know I'm going to get in trouble doing all this, and you
egged me on."
Then Mr. Hultman said, "No, I'm not. You get in trouble here if

you don't get your nose bloodied. In this day and age you know you
ain't going to accomplish a God-damned thing."
Mr. Nard responds, "Well, you know me, I don't mind it."
Mr. Hultman responds, "Right. I've noticed that."
Mr. Nard, "Huh?"
Mr. Hultman, "I know that."
Mr. Nard, "I don't mind it a bit."
Mr. Hultman, "Oh, what the hell."
Mr. Nard, "Listen, if—"
Then Mr. Hultman, "If there's anything that the last couple

of years have proven, and it's not done yet, Jack, that's hell fires."
Do you recall that conversation?
Mr. HULTMAN. No; I do not, but that is typical of hundreds of

phone calls, literally, that John Nard would give you. Rather than
argue with that kind of a conversation, you would just go on and
listen and say "Uh-huh" and "that's exactly right." In no way,
as you can get from that, is there a conversation on my part to--
Senator DECONCINI. You had never at any time, either by this

conversation or any other conversation, urged him to get involved
with the Weis nomination?
Mr. HULTMAN. Absolutely not. Absolutely not. John Nard and

his MO are constantly using you and other counsel, and in particular
the press, to come up with thoughts and suggestions of this kind.
Then because you don't react and say absolutely no, then you have
just stated what he has stated. That's a technique that he uses.

Senator DECONCINI. I take exception to the insinuation of being
used by Mr. Nard. Mr. Nard has been pounding around here for
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onwards of a couple years now. I have constantly insisted that he

give me transcripts. I have constantly insisted that he give me affi-

davits. I don't know whether or not they are true, but this committee

is only making an inauiry, Mr. Hultman.
We are making no accusations toward you or that you did any-

thing wrong. The only way that I can get this cleared up is to ask

the questions. Your answers have been most forthright. I appreciate

it.
Mr. HULTMAN. I understand.
Senator DECONCINI. This Senator is not being used by Mr. Nard

or by anyone else.
Mr. HULTMAN. Mr. Chairman, I didn't mean to infer that. I hope

you understand that.
Senator DECONCINI. Yes; that's fine.
Mr. HULTMAN. I was referring specifically to conversations--

Senator DECONCINI. I understand Mr. Nard's shortcomings.

I have had to deal with him for months and months here. Onl
y

because there are so many unanswered questions did we inclu
de

his case in the Public Integrity Section. Quite frankly, had we had

cooperation from the Public Integrity Section we might very 
well

not have had to go through these hearings.
Be that as it may—this is a sidelight that does not involve you—we

have had to proceed laboriously going through and asking an
d

imposing on witnesses and citizens such as yourself to get clear

answers. The Public Integrity Section at the Justice Departm
ent

has refused consistently to cooperate with us.
Therefore, when I ask you these questions, it is not to make an

y

inference that the allegations that you did something or didn't 
do

something are true. It is only to get your statement on the recor
d so

that this committee can make a judgment, an objective judgm
ent.

Mr. HULTMAN. I understand, sir.
Senator DECONCINI. Getting back to the grand jury, the judgm

ent

of your expert in your office is that perjury may have been c
om-

mitted. Was that the focus of the grand jury?
Mr. HULTMAN. Purely. Purely that, in all my proceeding with

 the

grand jury.
Senator DECONCINI. A court reporter was present?
Mr. HULTMAN. No. That's what I tried to explain.

Senator DECONCINI. I misunderstood what you said.

Mr. HULTMAN. In the Northern District of Iowa up until June o
f 1977

—and this was true in a number of districts—court reporters w
ere not

in the grand jury. A primary reason for it was, one, the Depa
rtment of

Justice budget.
We used to go round and round. I was an adviser to the 

Attorney

General during that time. That was one of the problems tha
t we had.

Budgetwise a number of us felt that we ought to be recordin
g all grand

jury testimony. I feel very strongly about that because 
many of the

questions we are talking about today would be answered by 
the testi-

mony in the grand jury, the record itself.
It wasn't until June 1977 when we finally got an order f

rom the

judge, from the senior judge, who said from this point on 
all the pro-

ceedings will be transcribed.
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Senator DECONCINI. Just out of curiosity, because I realize many
States are different and Federal laws may be, too, you don't need a
transcript in a perjury grand jury investigation?
Mr. HULTMAN. Not from a target, not on those cases where you spe-

cifically have a target. I think you can accomplish it.
Again, if you bring the individual in, you now have to live—that's

a judgment call at that time—you have to live with what that par-
ticular testimony is going to be.
My procedure there at that time would be to bring a grand jury

witness from the grand jury itself, or two to three of them, who spe-
cifically heard the testimony. That would have been my method.

Senator DECONCINI. Mr. Hultman, referring now to the grand
Jury and the investigation in relation to February 18, 1971, a letter
to Judge McManus, did you ever subpena Armour counsel Raymond
Gass to ask if the Armour suit was brought in Sioux City strictly
for purposes of harassment? Do you recall?
Mr. HULTMAN. No; I do not. That I do not.
Senator DECONCINI. Do you recall why you did not or decided

that was not 
Mr. HULTMAN. Again, as I analyzed the testimony itself, to the

best of my recollection, I could not hone in and put anything of that
kind specifically together as far as counsel itself.
Now, again, maybe the assistant who dealt primarily with the

records and with that phase of it, Mr. Kirshen, he might have some
observations on that which I am not capable of giving.

Senator DECONCINI. I will just put in the record here the particular
letter to which I made reference, and then we will go on to other
questions.
[Material referred to above follows

Hon. EDWARD MCMANUS,
Federal Court Building, U.S. District Court,
Cedar Rapids, Iowa.
DEAR SIR: In their recent suit against Mr. Nard I was very surprised to learn

that Armour & Company had been awarded damages by the jury at Sioux City.
In my opinion as the former projcet manager on the subject project in litiga-
tion I stated in my deposition in an answer to a direct question that Mr. Nard
did not delay that job and I was surprised at the recent verdict since I felt Armour
& Company had no basis for a claim of damage against Mr. Nard for delay of
the job when all the mitigating circumstances were brought to light.
I would like to bring to your attention two points I feel should be emphasized

and to which I had personal knowledge. These two points are as follows:
(1) During one of the negotiations between Armour & Company and Mr. Nard

and the attorney representing Three Rivers Company in Pittsburgh prior to
November 21, 1968, Mr. Raymond W. Gass, the Armour attorney, made a state-
ment regarding possible suit or termination of the Three Rivers contract in
Pittsburgh and at the end of that statement ended with the comment that "and
this goes for Sioux City, too."
When I found out we were going to sue Mr. Nard in Sioux City, I asked Mr.

Gass why we would take such action since we had a without-cause-termination
clause in the Sioux City contract and he stated that he was certain Mr. Nard
would sue Armour & Company in Pittsburgh and, therefore, he wanted to sue Mr.
Nard first in Sioux City and have the case tried there where there would be a
more favorable climate than in Pittsburgh. It was also indicated or implied that
this removal of the case from Pittsburgh would entail more expense and trouble
for Mr. Nard.

(2) In regard to the November 6, 1968 meeting with Armour representatives and
Mr. Nard in Sioux City where complaints are voiced by Armour & Company's
project engineer and field engineer regarding insufficient manpower on the job, I

FEBRUARY 18, 1971.
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made the statement that perhaps Mr. Nard was extending himself too m
uch

financially and that if Armour had paid him within a reasonable period of tim
e

(say, 30 days) he would have been better able to prosecute the job by addin
g

• additional construction personnel. As I recall, Mr. Nard started work on April 2
8

or 29, 1968 and did not receive his first payment until the first part of July, 196
8.

Another aspect of financial difficulties, or one might say embarrassment, to M
r.

Nard was that he would tell his subcontractors or suppliers that Armour & Com
-

pany would pay them directly for their work from funds Armour & Company ha
d

• on deposit in a certain Sioux City bank. Upon checking with the bank, they woul
d

be informed that no such funds were on deposit and would again contact Mr. Nard

who in turn would contact me. I, in turn, would tell Mr. Nard that funds should b
e

in the bank according to my understanding of the payment procedures in the co
n-

tract. Upon checking with Armour & Company's treasury department, I found out

that oft times funds were not on deposit in the bank but only put there a sho
rt

period of time before actual payments were made. Thus, when Mr. Nard's ne
w

suppliers or subcontractors contacted the bank to verify his statements, funds were

usually not on deposit.
I trust the foregoing will be of some interest with respect to the litigation that

has recently taken place in Sioux City on this subject.
Very truly yours, D. E. ZAREMBA.

Mr. HULTMAN. To my knowledge, Mr. Chairman, I have never seen
this letter before in my life. In fact, I would feel very confident that
I've never seen this letter.

Senator DECONCINI. You do not recall having that letter as part of
your investigation then?
Mr. HULTMAN. No; I do not recall. This is a letter to Judge

McManus, who was the presiding judge in the proceeding. The only

thing, to my knowledge, that took place concerning Judge McManus

was that Mr. Nard, when he first came to the office, said that he had

visited—and maybe this letter is what he had reference to—he said

that he had visited with Judge McManus about perjury of an expert

witness and that the judge had referred him to me.
The only other occasion was at a time when some specific records

were being secured. I needed specific testimony. Specific testimony was

secured through the court reporter of that particular case. That court

reporter later indicated to me that he was having trouble getting paid.

In fact, he had received a check which was a check that would not in

normal banking negotiations be honored in order to give us the tran-

script and the information that I needed from that proceeding.

Those are the only two events of any kind, to my knowledge, that

I had anything do do with the court 
Senator DECONCINI. I have just a couple final questions.

To the best of your knowledge, during the grand jury investigation

did any the Armour witnesses lie before the grand jury?
Mr. HULTMAN. In my judgment they did not. As I say, in analyz-

ing their testimony against the record as I viewed it, I could not come

to that conclusion.
Senator DECONCINI. I have an affidavit which I will submit for the

record. We will show you a copy, Mr. Hultman.
[The affidavit follows:]

COMMONWEALTH OF PENNSYLVANIA }

COUNTY OF ALLEGHENY

AFFIDA VIP

SS:

Before me, the undersigned authority, a Notary Public, pe
rsonnally appeared

PORTER H. SCOTT of Pittsburgh, Pennsylvania, who, being 
duly sworn according
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to law, deposes and says that in 1974 in Cedar Rapids, Iowa, where a Grand Juryhearing involving Three Rivers Company and Armour Company was being held,U.S. Attorney Evan Hultman, in his presence and in the presence of J. A. Nard,said that Armour witnesses lied and gave false testimony in the Grand Jury Room.
PORTER H. SCOTT.

Sworn to and subscribed before me this 9th day of December, 1980.
MARY ELLEN POST,

Notary Public,
Whitehall Borough, Allegheny County, Pa.

My Commission Expires February 7, 1983.

It is an affidavit from Porter H. Scott, being duly sworn, et cetera:
* * * where a grand jury hearing involving Three Rivers Company and

Armour Company was being held, U.S. Attorney Evan Hultman, in his presenceand in the presence of J. A. Nard, said that Armour witnesses lied and gave false
testimony in the grand jury room.

Do you refute Mr. Scott's affidavit?
Mr. HULTMAN. No. I have not seen that until this very moment,

Mr. Chairman. Again, Mr. Scott was someone who was deeply
involved with Mr. Nard in the financial transaction.

Senator DECONCINI. Did you know Mr. Scott?
Mr. HULTMAN. I think he was in my presence with Mr. Nard on

one occasion.
What I would indicate is that Mr. Nard and Mr. Scott wanted to

believe a lot of things, and this was many times the subject of the
conversation. They would make an observation and, because I would
not deliberately contest the statement—again, I felt because of my
posture in the grand jury that I should not be doing that because I
would be giving testimony to Peter Scott, to John Nard, to counsel,
or whoever it was—and because I would not take issue with the
statement, thus, a conclusion on his part was then that, well, this is
the position that Hultman takes with reference to testimony in the
grand jury. It's like the phone conversation alleged to which you
referred earlier.
I'm not saying that Peter Scott is saying a lie or anything here.

What I am saying is that, to my knowledge, I would not and did not
make a statement of this kind.

If this was at an early point, a very early point in the investigation,
I may well have made an observation of this kind because in my judg-
ment early on—and I've made that very clear, and that's why I
hung with it when everybody else, my assistants were saying, "No,
we can't come to that kind of a conclusion"—because the first witness,
the first allegation, the first accusation in my judgment had merit,
I proceeded on that basis. I came from a different projection and a
different point of view. Early on I honestly felt my preliminary
conclusion was that there was perjury that had been committed. I
make no bones about it.
Senator DECONCINI. I think you made that very clear, that in

your opinion, your professional opinion and your office opinion,
though there was some discussion on the legal background on it,
you did conclude that there was.
I have one final question. Do you recall having conversations with

then-counsel Orrin Hatch?
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Mr. HULTMAN. Yes. That's in the earlier stages that we're talking
about. I do recall that. As I say, the reason I do recall it is because of
Mr. Hatch becoming a U.S. Senator. Otherwise, I can't even recall
any of the counsel that I dealt with.

Senator DECONCINI. Do you recall in the converastions with then-
counsel Orrin Hatch ever indicating that it was your belief that some
of the witnesses had lied?
Mr. HULTMAN. I think at that stage that very well I could have said

that without any question. At that time that was the feeling, as I said,
that I had. It was only later as, one, Nard's credibility but, two, more
importantly, specific witnesses saying something very much the oppo-
site of what John Nard said in the books, in his discussion, et
cetera—and on which I was relying to a great degree at that stage of
the game—it did not come out that way.
From a posture of a preliminary determination and a feeling of that

kind, later near the end I come to a different conclusion.
Senator DECONCINI. Mr. Hultman, just to finish up, you felt, even

after the grand jury voted not to issue any bill, you testified that there
was still perjury there in your own poinion even though the grand jury
decided not 
Mr. HULTMAN. No; I did after the "first" full grand jury. That's why

I went on and pursued as I did the engineer side of the house.
Senator DECQNCINI. You felt least that there was some more

wrongdoing?
MT. HULTMAN. Absolutely.
Senator DECONCINI. 'Were you still convinced after the first grand

jury that in your professional judgment there was perjury even though
the grand jury didn't 
Mr. HULTMAN. Yes; and that's why I continued to pursue it. Very

definitely. In my judgment that's why I pursued it. But that is a pros-
ecutor's intuition and feeling at that particular time, a preliminary
before you get to a final ending judgment.
Senator DECONCINI. If you can divorce yourself from Mr. Nard and

the confrontations that you had with him, do you believe there prob-
ably was perjury from a prosecutorial point of view?
Mr. HULTMAN. No. Sitting here in the courtroom today, no. No,

sitting here in the courtroom today.
To give you my very fairest, best judgment, after all the evidence,

analyzing, talking to the witnesses, having them under oath, I think
it was a situation where two parties were trying to take advantage of
each other, which quite often happens. They weren't dealing fairly
with each other. I don't think either party was dealing fairly with
each other.

There were a number of things that troubled me, and very seriously
troubled me. However, as I sit here today, in direct response to your
question I say to you in all candor, and putting John Nard
mean, I pursued everything even though there were unpleasantries
all along the line concerning John Nard. He tracked me down clear
in Virginia on one occasion when I was making a speech in Virginia.
He constantly invited me to his home. I never did. Maybe there
was no ulterior motive at all, but I just don't think prosecutors
ought to be in the homes of witnesses who are key witnesses, et cetera.
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The bottom line is no, as I sit here today. But I would say, bottom
line, there are a number of things that troubled me, and even still
trouble me.

Senator DECONCINI. Mr. Hultman, we have a number of other
questions we would like to submit to you. In due time if you would
send those back to us, it would save our going through them now.
Mr. HULTMAN. I shall.
Senator DECONCINI. They're not as in-depth as these were.
I have no further statement. Do you care to make any closing

statement?
Mr. HULTMAN. No, I have no other statement, except to indicate

again that I hope you would understand that I feel it was very critical
from the beginning of this investigation the conditions, the methods,
and the way things went about, that, one, the nature of the charge—
where it was coming from, out of a civil proceeding; two, that it was
narrow—when I say "narrow," I mean a specific issue of perjury
that has to do with specific testimony; third, that in the middle of
things all of a sudden the primary witness, the allegator, becomes
somebody who has not only been criminally charged, but has pled
nob o to a serious criminal matter which is tied to the very events
that you are dealing with and he has come to you about. Those three
factors had what I would call a very important impact on the way that
I proceeded.
Where I would normally send investigators, for example, FBI

agents, et cetera—and plus the actions of John Nard personally
which became very troublesome in that area of contacting reporters, 
giving them information—those particular items are items that
conditioned the way in which I proceeded and made it a very tight-
rope-type process for the prosecutor who was involved with it.

I've never been involved with that set of circumstances in thousands
of cases, to be very frank about it.
Senator DECONCINI. Mr. Hultman, I appreciate your testimony.

Again, from the standpoint of having been a prosecutor, I appreciate
always trying to decipher perjury when it results out of civil litigation,
and most of the time you don't; but when you do decide to take them
you feel like it is very, very conspicuous and a good factual basis. I
appreciate your being here and your candidness and response to the
committee.
Mr. HULTMAN. Thank you.
Senator DECONCINI. Thank you.
Our next witness will be Alan Kirshen,

assistant U.S. attorney.
Mr. Kirshen, please come forward.
If you have an opening statement, please

Omaha, Neb., a former

summarize it for us.
sr

STATEMENT OF ALAN KIRSHEN, FORMER ASSISTANT U.S.
ATTORNEY, STATE OF IOWA

Mr. KIRSHEN. I do not have an opening statement as such.
Senator DECONCINI. Tell us your present occupation and address.
Mr. KIRSHEN. I am an attorney in private practice in Omaha,

Neb. My address is 1166 Woodman Tower.
Senator DECONCINI. For a while you were an assistant U.S. attorney

while living in Iowa; is that correct?
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Mr. KIRSHEN. That's correct.
Senator DECONCINI. Can you give us the dates of that?
Mr. KIRSHEN. I was an assistant U.S. attorney from December 1,

1972, through November 30, 1978—excuse me, April 30, 1978.
Senator DECONCINI. You were working for Mr. Hultman?
Mr. KIRSHEN. Then later Mr. Reynolds.
Senator DECONCINI. And then Mr. Reynolds?
Mr. KIRSHEN. That is correct.
Senator DECONCINI. When did you first come in contact with Mr.

Jack Nard?
Mr. KIRSHEN. My first involvement with the Nard case was the

day that I was sworn in as an assistant U.S. attorney. It was the
first case that Mr. Hultman asked me to handle. I assumed the day-
to-day responsibilities for that case as of that time.

Senator DECONCINI. Did you ultimately take over the full case?
Mr. KIRSHEN. On a day-to-day basis, yes. The way our office oper-

ated, Mr. Hultman placed a great deal of faith in his assistants.When
he gave us a case to handle , pretty well with some oversight from him
it was our case. If we had any questions or any problems, we were free
to consult with him.
One standing order that we had was that if there was anything hav-

ing to do with Washington or inquiries from Washington or any sug-
gestions of pressure from Washington, we were to contact him and
involve him immediately.

Senator DECONCINI. Did you ever have any such contacts or pres-
sure from Washington?
Mr. KIRSHEN. I had a number of contacts with Washington during

the course of the case; yes.
Senator DECONCINI. Did you refer all of those to Mr. Hultman?
Mr. KIRSHEN. Yes. A lot of them he was already aware of. These

were largely in the latter stages of the case.
Senator DECONCINI. What was the nature of those contacts? Do

you recall?
Mr. KIRSHEN. Let's see. The first would have been an inquiry from,

I believe, the Congressional Liaison Office. It would have been in late
1974.
When I stated my dates as an assistant U.S. attorney for the North-

ern District of Iowa, I should largely except from that the dates July 1
of 1974 through sometime in early 1975 when I was assigned by the De-
partment of Justice as Special Prosecutor in charge of the Wounded
Knee nonleadership cases. I had my own office in Lincoln. In essence,
they set up a one case or one problem office, and I was in charge of
that.
I really had no ongoing responsibilities back in Iowa at that time.

That is how I happened to leave the Nard case, not because of anything
having to do with my handling of the case. I had my own office, my
own responsibilities, and I can't do two things at once.
Senator DECONCINI. Who took over that case when you left?
Mr. KIRSHEN. Mr. Hultman took it over himself.
Senator DECONCNI. He took it over himself.
Mr. KIRSHEN. I still had some transitional responsibilities and some

after my return to the office. Because of my absence there was a terrific
backlog, so Mr. Hultman kept the case largely with some residual in-
put and responsibility on my part.
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Senator DECONCINI. Were you primarily in charge of that case
in the inquiry limited to the investigation of possible perjury in either
the Sioux City trial or the Pittsburgh trial?
Mr. KIRSHEN. I was responsible for the case from the time I was

sworn in until the time I left for the Wounded Knee cases in 1974.
The original conception was limiting it to the Sioux City allegations,
but it was so difficult to extricate Pittsburgh from Sioux City that at
some point relatively early on in discussions with Mr. Thornburgh's
office in Pittsburgh it was more or less informally agreed that I
would also take a look at the Pittsburgh side of it in lieu of a duplica-
tion effort. Mr. Thornburgh's office also had an assistant. They also,
looking back on it now perhaps, foresaw same problems with conflict
of interest in that office.

Senator DECONCINI. Do you recall, realizing the 6(e) prohibition
of getting into grand jury testimony and evidence, do you recall the
number of witnesses that you called regarding the perjury matter
in any of these grand juries 
Mr. KIRSHEN. Now I would like to clarify a point about that as

well. You have been referring to a first grand jury and a second
grand jury.

Senator DECONCINI. How many were there? Were there about
three?
Mr. KIRSHEN. In reality you probably should refer to three

grand juries—three, perhaps four. Let me explain that.
Senator DECONCINI. Please.
Mr. KIRSHEN. Mr. Hultman's first grand jury took place, and I

think when he was referring to a grand jury and when I'm referring
to a grand jury, I'm not referring to a grand jury session but to a
grand jury sitting on a particular matter, perhaps over several days,
perhaps over several months. I don't know whether the first grand
jury was a single-day affair or whether it may have been 2 days back
to back. I wasn't there.
What I will call the second grand jury was the grand jury that was

sitting when I was sworn in whose term expired in early 1974.
The way our grand juries work in northern Iowa, there were two

grand juries that were empaneled, one in Sioux City and one in Cedar
Rapids. At various times because of scheduling—being a small office,
we tried to schedule those two grand juries in alternate months.
Because of some of the necessities of witness scheduling and other
things, it ended up that aspects of the Nard matter were presented to
both the Sioux City grand jury and the Cedar Rapids grand jury
during the period that I was responsible for the case.
Subsequent to my leaving for Wounded Knee is when what Mr.

Hultman referred to as the second grand jury took place. That would
have been, I believe, sometime in 1975, to my best recollection.
There was multiple grand jury on this. The grand jury with which I

am familiar is largely the 1973 grand juries which were the second
set of grand juries to look at it. I also had some responsibilities with
respect to the third set of grand juries, which were the ones that Mr.
Hultman took personal responsibility for.

Senator DECONCINI. You talk about all the grand juries. In the
course of the grand juries, do you recall how many witnesses you did
bring before the grand juries?
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Mr. KIRSHEN. In terms of number of subpenas that were issued, my
best recollection would be that we brought in approximately 10 to 12
witnesses in total—maybe a few more, perhaps as many as 14.

Senator DECONCINI. In to the grand jury?
Mr. KIRSHEN. But not all of those actually went in to the grand

jury. It was my practice routinely to interview grand jury witnesses.
Where there weren't any other circumstances involved, I would inter-
view then frequently outside of the grand jury in order to conserve time
inside the grand jury for matters that I felt were appropriate either to
memorialize or because it was very important that the grand jury hear
them. What I was doing in effect was screening the witnesses.

Senator DECONCINI. How many do you remember going in to the
grand jury? Was it 6 or less or 12 or less?
Mr. KIRSHEN. To my best recollection, in addition to Mr. Nard who

testified before each of the grand juries on at least one occasion, I
would say four to five.
Senator DECONCINI. Four to five.
Mr. KIRSHEN. I don't think it was more than six. Again, as Mr.

Hultman indicated, because of budgetary constraints at that time it
wasn't really possible—we were already way over budget on our
court reporters for grand jury.

Senator DECONCINI. Do you recall bringing in witnesses from the
Armour Co.
Mr. KIRSHEN. There were some that were brought in by me. There

were also some that were brought in to the third set of grand juries,
which would have been Mr. Hultman's second set.
Senator DECONCINI. Did you have any employees of Armour from

the Pittsburgh problems?
Mr. KIRSHEN. Excuse me?
Senator DECONCINI. From the Pittsburgh problems?
MT. KIRSHEN. Yes.
Senator DECONCINI. You did?
Mr. KIRSHEN. Well, it was really impossible to extricate them

because 
Senator DECONCINI. Were these cases consolidated in your consider-

ation?
Mr. KIRSHEN. I attempted, not on a formal request basis, but I

attempted to review Mr. Nard's allegations because they were so
interlinked in their totality. Most of the witnesses that we are talking
about had things to do with both Pittsburgh and Sioux City. Because
I regarded them as so intertwined, very frankly, I didn't really draw
any distinctions between Pittsburgh and Sioux City.

Senator DECONCINI. You didn't draw any distinctions. You heard
the memo that I mentioned before, "Brief in Resistance to Motion
to Compel Answers." Do you recall, is that your work?
Mr. KIRSHEN. It was partially my work and, as I recall, it was

partially the work of main Justice and also partially the work of, I
think, Tex Griffin who was an assistant in Chicago.

Senator DECONCINI. Now you say main Justice became involved
in preparing this?
Mr. KIRSHEN. Because I had been subpenaed to testify, it was

under our regulations required that main Justice be apprised of that.
You should have somewhere a copy of the memo that I sent to main
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Justice at the time that I was subpenaed. I believe Mr. Altier is
familiar with that.

Senator DECONCINI. Would that have been in August?
Mr. KIRSHEN. That is correct.
Senator DECONCINI. Would you like to put that memo in the record?
Mr. KIRSHEN. Yes; I believe I would.
Senator DECONCINI. Without objection, it will appear in the record.
[Material referred to above follows:]

DEPARTMENT OF JUSTICE

MEMORANDUM
AUGUST 7, 1973.

To: Mr. 
Criminal Division—D.J., Room 402—Washington, D.C.

From: United States Attorney, Northern District of Iowa, P.O. Box 1138, Sioux
City, Iowa, 51102.

Subject: Armour & Company v. Nard.
Since speaking to you this afternoon, I have learned that I will be served with a

subpoena tomorrow morning to have my deposition taken here in Sioux City on
Tuesday, August 14th. As I related to you over the phone, this subpoena is in a
private civil action in the Eastern District of Pennsylvania entitled Armour &
Company v. Nard. This was an action brought by Armour for alleged breach of
contract in the construction of a meat packing plant by John A. Nard for Armour
& Co. in Pittsburgh in 1967 and 1968. This was a cost-plus contract, and as one
element of damage, Armour alleged that Nard had included in the costing out
certain materials and subcontractors fees for a house that Nard constructed on
his own behalf at the same time. Nard, in turn, counterclaimed for breach of
contract by Armour and for wrongful termination. In this action, the Court
ruled that both parties were in material breach of contract and gave no award to
either, but did award Armour some $280,000 as damages for costs that Nard
wrongfully included, stemming from his house construction. The matter was ap-
pealed by Nard and the Third Circuit affirmed.

Simultaneously, Armour commenced suit in the Northern District of Iowa
against Nard for breach of contract in the construction of a packing plant here in
Sioux City. Again Nard counterclaimed for breach of contract. Here, the Court
awarded Nard some $160,000 on its claims, and Armour some $120,000 netting
Nard approximately $40,000. This action was appealed to the Eighth Circuit,
which affirmed the Court's ruling.

After the two Court rulings, Nard came to this office and to the office of the U.S.
Attorney in the Western District of Pennsylavnia, alleging that Armour had per-
jured itself and had suborned perjury in connection with these two cases. Specifi-
cally, he alleged that Armour had, upon penalty of discharge or transfer, caused its
employees to commit perjury with respect to their testimony about Nard's
performance on the job. Nard also alleged that various subcontractors were
induced to commit perjury upon penalty of not getting paid for the period prior
to Nard's termination, with compensation being their retention on the job and
work in addition to that originally specified for amounts far greater than would
be ordinarily reasonable. Before this office would even consider Nard's allegations,
we required extensive documentation of his allegations. This was duly provided
by Nard over a period of approximately 18 months, and now consist of approxi-
mately ten large notebook binders.

After examining this documentation, it was the decision of this office, after con-
sultation with the Department and the U.S. Attorney's office at Pittsburgh, to
proceed to a grand jury investigation. This investigation was, in addition, induced
by complaints which Nard had made directly to the Department of Justice and
allegations made at the congressional level, primarily in the hearing consider-
ing the nomination of Judge Joseph Weis, the Judge in Nard's Pittsburgh case, to
the Third Circuit.

Before proceeding with a full-fledged grand jury, it was our decision to issue a
grand jury subpoena for Armour's complete set of documents, so that it could be
determined what the further scope of grand jury inquiry would be. Accordingly, a
subpoena was issued to Armour on March 14, 1973, returnable on March 21, 1973,
for all documents pertaining to Nard's allegations. After consultation with

•

•
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Armour's attorneys, it was agreed that, rather than having voluminous docu-

ments transported to Sioux City, I would be permitted to travel to Pittsburgh,

Chicago, and Phoenix, to do a document search and then bring such documents as

might prove interesting, back to Sioux City for further consideration. This trip

was approved by the Executive Office for U.S. Attorneys and in early April I

viewed approximately 40 file drawers of documents in the three cities mentioned

and Sioux City. From these documents, I culled out approximately 8 boxes which

are presently in my office.
From examination of these documents, particularly the ones obtained in Pitts-

burgh, it has now become apparent that Jack Nard was extremely selective in

which documents he showed us. Armour's attorneys were very open with me

and were most anxious to let me see all the documentation in this matter, in the

apparent belief that they would be completely vindicated in so doing. In the course

of this examination, I came to learn that the Internal Revenue Service had made

some attempt to view these documents earlier, but had been rebuffed.

Upon my return to Sioux City, I inquired of the Internal Revenue Service in

Pittsburgh whether they had anything ongoing with respect to Jack here. Ap-

proximately May 17, 1973, I learned that they not only had a matter ongoing, but

were soon going to seek an indictment of Mr. Nard for failure to file income tax

returns and for tax evasion. This tax evasion stemmed from the construction of

Nard's house, for which Amour paid under the precedure previously described. A
t

this point, it was determined that our grand jury would be held in abeyance pen
d-

ing further developments in Pittsburgh, for indictment would certainly cast gra
ve

doubts upon the credibility of our complainant, and we began to wo
nder

whether Nard was perhaps attempting to set up a smoke screen for his own misco
n-

duct. On July 26, 1973, Mr. Nard was indicted by a Federal grand jury in P
itts-

burgh, Pennsylvania on two counts of failure to file income tax returns and
 one

count of tax evasion. This action is presently ongoing, and will most likely be 
going

on for omnibus procedures relatively soon.
While this has all been going on, Nard has continued his litigation with 

Armour

even past the appeal. After our grand jury subpoena produced 40 file drawe
rs of

documents from Amour, Nard claimed in his civil proceeding that Amour
 had

willfully withheld documents during discovery in that proceeding which
 it had

provided to us, and alleged that there was newly discovered evidence whic
h would

permit reopening the case under FRCP 60. There have been two hearings
 on this

Rule 60 motion already, and the instant subpoena is in connection with
 a third

hearing which is to take place late next week. From other sources, I have
 learned

what Nard is seeking to determine by subpoena: the number and nature of 
Armour

documents in the Sioux City grand jury, the nature of the subpoena dire
cted by the

grand jury to Armour, the number and nature of documents applicable to
 each of

Nard's law suits, and the number and nature of documets that we retrieved
 at each

location.
It is my strong recommedation that none of this information be provided t

o Mr.

Nard, particularly in view of the pending criminal proceedings on the 
Western

District of Pennsylvania. Documents which we produce may unduly
 assist Mr.

Nard in his defense going well beyond what would be required under the 
Federal

Rules of Criminal Procedure. Furthermore, nondisclosure would seem
 to be re-

quired in order to preserve the secrecy of the grand jury process and t
o insure in

future cases the fully cooperation with the grand jury that makes that 
body so

effective. If grand jury documents were allowed to be produced in any 
civil pro-

ceeding, the efficiency and integrity of the grand jury would be greatly

compromised.
It is submitted that there are several grounds upon which we can re

fuse dis-

closure. The most obvious, of course, is the fact that the documents
 are grand

jury documents, and come under the umbrella of grand jury secre
cy. Second

of all, as an officer of that grand jury, I would argue that I am not 
permitted to dis-

close anything of the grand jury proceedings or any matters disclose
d to the grand

jury, including documentation. Third of all, I would assert that the
 Court in the

Western District of Pennsylvania has no jurisdiction over a Fed
eral grand jury

in the Northern District of Iowa. I would next assert that the p
roceeding under

which the subpoena is sought has no further viability, due to the 
fact that the

appeal in the Third Circuit is over and the proceeding is terminat
ed. Finally, I

would assert that the Federal prosecutor has an absolute di
scretion to disclose

or not to disclose materials in his custody, under the same doctr
ine of executive

privilege presently being raised in Washington.
I think that the U.S. Attorney's office in the Western District of

 Pennsylvania

ought to be consulted as to how we ought to proceed, in view 
of the fact that
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any disclosures that we might make here in Iowa may jeopardize their criminal
proceeding. Furthermore, since the subpoena is issued out of the United States
District Court for the Western District of Pennsylvania, that office may be
caught in something of a conflict, as may this office be caught in a conflict
between any possible criminal prosecution and having to defend itself against
this kind of unwarranted intrusion into the affairs of its grand jury. Although tou
have advised me to proceed, for the time being, at my own discretion, I would
very much appreciate having the Department's assistance in this matter pursuant
to the provisions of 28 CFR Section 16.28, and would at this time request
instruction as to how to proceed, as well as consideration of the possibility of
representation in this matter. What I intend to do immediately is move to quash
the subpoena on the basis that Section 16.23(c) has not been complied with, and
that no statement by the party seeking the testimony has been filed setting forth
the summary of that testimony for submission by me to you. This should buy us
a few days in which some determination as to how to further proceed can be
reached. Although I visited with you about the possibility of seeking to resist
Nard's motion for a subpoena, it is apparent that subpoena has now been issued,
and a motion to quash would be in order. Unless I hear from you otherwise, I shall
take further steps on the 14th as I deem necessary, including the refusal to
answer any questions put to me at that time.

Please let me know as soon as possible how you wish me to proceed in this matter.

Assistant U.S. Attorney.

P.S. Since dictating the above, I have had a telephone call from Robert Tyler
of Winston and Strawn in Chicago. He is Armour's Attorney in this matter, and
informs me that he has been subpoenaed for Monday, August 13, 1973, to testify
about the same points sought from me. Mr. Tyler was with me during the
Grand Jury document search, and was equally privy to the information turned
over to the Grand Jury by Armour. In the belief that Mr. Tyler's disclosures
would procure for Nard by indirection what he could not obtain directly, and
that they would likewise come under the umbrella of grand jury secrecy, I have,
on my own authority, requested that if Armour approved the decline to answer
questions with respect to Armour's testimony before the Grand Jury or Armour's
disclosure of documents to the Grand Jury. Mr. Tyler agreed not to answer,
such that Nard will have to obtain a Court Order in the Northern District of
Illinois (where Tyler's deposition is to be taken) to compel Tyler's testimony.
This should give us time to make a determination as to what steps ought to be
taken, if any, to protect Mr. Tyler's testimony. In this regard, it is my strong
recommendation that we take all necessary and appropriate steps to protect
the Grand Jury and the Pittsburgh criminal action by guarding Mr. Tyler's
testimony as well as my own. Armour agrees with this, apparently, and I would
therefore ask Departmental direction as to how to proceed in this regard, as well
as whether to proceed in these premises.

Forgive the terrible typing on this last page. The girls are at lunch and I
wanted to get this out.
Attachment.

Alan H. Kirshen was interviewed on August 28, 1979 by Michael F. Murphy
and David H. Noznesky at Creighton University Law School, Omaha, Nebraska.
He furnished his home address as 1114 South 97th Street, Omaha, Nebraska,
telephone 402-397-1661.

Kirshen advised he started with the United States Attorney's office in Cedar
Rapids, Iowa, in November of 1972. Evan Hultman was the United States
Attorney. Hultman gave Kirshen the Jack Nard case to look into his allegations.
Hultman felt the case should be done inside the U.S. Attorney's office. However,
Kirshen did talk to the FBI in Sicux City. Although Kirshen does not remember
the FBI agent he talked to, he did recall that he was told the FBI couldn't get
interested in Nard's allegations. The agent told Kirshen that the FBI looked into
it before when Nard came to them. They didn't see anything in it.

Kirshen's inquiry was primarily concerned with perjury during the Sioux
City trial involving the civil litigation between Armour Company and Nard.
Nard prepared nctebooks and gave them to Kirshen showing the perjured tes-
timony and the fact to refute that testimcny. Nard testified before the Federal
Grand Jury at his (Nard's) insistence. Nard was given a chance to tell his story
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to the Grand Jury in 1972 or 1973. Nard claimed he couldn't get access to docu-

ments that would prove his story. Among other documents, Nard claimed Armour

withheld daily reports.
At the beginning, Kirshen believed Nard's story looked plausible. He advised

documents were subpoenaed from Armour, and they cooperated fully.
Kirshen recalled receiving inquiries from different Department of Justice

offices. Those inquiries were centered around determining what the story was

regarding Nard because Nard had come to their offices making allegations.

The Department of Justice gave Kirshen approval for travel to Chicago,

Pittsburgh, and Phoenix to review Armour documents. Most of the documents

in each of the three cities were duplicates of those in the other cities. Further,

Kirshen believed the manner in which these documents were stored would make

it very difficult for Armour to conceal any documents. Kirshen was looking for

specific things per Nard but they never materialized. Much of Nard's documents

or notebooks were determined to be taken out of context. Much of the information

that was alleged could be neither proved nor disproved.
Kirshen began seeing things were "a little screwy" after he left Pittsburgh where

he was reviewing Armour files. Allegations made by Nard were just not checking

out. In fact, Kirshen believed the documents he saw made him begin to cast doubt

on Nard's credibility. During Kirshen's review of Armour files, the missing docu-

ments were never found. Armour gave full cooperation and literally opened their

filing system and allowed Kirshen free access.
When Kirshen came to Hultman in Cedar Rapids, Kirshen and Hultman talked

about the case. They both agreed the case should be dropped. Hultman, with

Kirshen in agreement, concluded they should go through the entire Grand Jury

process due to the nature of Nard's allegations. Hultman thought it was im-

portant in the interest of justice and in the interest of complete and fair treatment.

Kirshen recalled that Armour told the U.S. Attorney's office about the criminal

tax case about Nard. IRS people had been looking over Armour records. Kirshen

called IRS and asked what they were doing. IRS officials would not tell him the

details and referred him to Assistant U.S. Attorney Tom Daley in Pittsburgh.

Kirshen advised that he called Daley and filled him in on the Grand Jury

inquiry. Daley filled in Kirshen on the details of the tax case. Daley also sent

Kirshen a copy of the indictment. There was no discussion of the indictment dur-

ing the first call. Therefore, Kirshen could not be certain whether the case against

Nard was about to be presented or had been presented to the Grand Jury in Pitts-

burgh on the date of the call. Kirshen called Daley a second time and told him

about "additional stuff" Armour documents may show against Nard. He was

referring to documents he had seen during his review at Armour facilities i
n

Chicago, Pittsburgh, and Phoenix. He recalled that Daley told him it wasn't

necessary, the case they had he felt was "rock solid".
Kirshen insisted there was no discussion or agreement with Daley regarding the

tax case plea. The only person he talked to about the tax case and its impact on
 the

Grand Jury was Nard himself. Nard asked Kirshen if they had to tell the Grand

Jury about the tax case. Kirshen recalled telling Nard that he thought it shoul
d be

disclosed. Nard alleged to Kirshen that Richard Thornburg and Tom Daley 
had

concocted the tax case to discredit him for what he was doing in the Iowa Gr
and

Jury. Nard also told Kirshen that he had pled nob o in the tax case to get it ou
t of

the way before the Grand Jury inquiry. Kirshen could not recall what if anyt
hing

was told to the Grand Jury about the tax case.
Kirshen became involved in Wounded Knee in June of 1974 through January 

of

1975. The Nard Grand Jury inquiry was left hanging. When he cam
e back,

he stated he didn't get into the case as deeply as he did at the beginning. Hul
tman

primarily handled the case.
Kirshen believed the Grand Jury didn't understand the case the first time they

heard it. The second time they appeared to be very negative. Kirshen stated
 the

Grand Jury believed Nard had no credibility and that he was "a nut". All of
 the

witnesses that were subpoenaed to testify before the Grand Jury were at Nar
d's

suggestion according to Kirshen. Kirshen said Hultman and he told Nard, "G
ive

it your best short." This meant providing names of witnesses who could provide

good documents that would support his allegations. Witnesses came, but Kirshen

stated they didn't prove anything. Kirshen concluded that he did not believe the

U.S. Attorney could have gotten a conviction on anyone of the individual
s Nard

made allegations against.
Kirshen insisted that there was never any influence from the Department of Jus-

tice or anyplace else to shut down the Grand Jury inquiry. When it w
as shut
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down, Kirshen concluded with Hultman that the case had no merit. Kirshen
drafted a "form of letter of declination" to Nard, but Kirshen didn't know if Hult-
man signed and sent it out. Since no investigative agency referral was involved, this
letter was considered like a declination letter. Kirshen claims he saw no influence
or pressure of any kind brought against Hultman regarding the Nard matter from
anyone including Richard Thornburg.
Kirshen could not recall a court reporter at the Grand Jury during the Nard

inquiry. At that time, only Burton Boudreau was being used. Kirshen claims he
never saw any real perjury or any conspiracy to get Nard by Armour or anyone
else. He recalled Nard telling him "all would cave in" when the case went to the
Grand Jury. It didn't. Kirshen recalled a Grand Juror commenting if anyone
should be indicted, it should be Nard. Kirshen concluded by repeating that, in
his opinion, he doesn't believe they could have gotten any kind of a conviction on
anyone regarding Nard's allegations.

Mr. KIRSHEN. There were two other later memos, but we have not
been able to come up with any copies of them.
Senator DECONCINI. This particular brief in resistance, to your rec-

ollection, was not prepared by you?
Mr. KIRSHEN. The original draft was done by me but, as I recall,

there were changes made after it left my office. I don't know what the
final draft as filed—I think that was Northern District of Illinois 

Senator DECONCINI. There is refernce here it was decided that the
matter would be consolidated in the U.S. attorney's office in Sioux
City to avoid duplication of effort.
Mr. KIRSHEN. That was what I referred to before. That was in-

formally decided, not as a formal decision but kind of implicit in what
was discussed.
Senator DECONCINI. When you were making reference in this mem-

orandum here, how much consolidation were you talking about or did
you anticipate?
Mr. KIRSHEN. Consolidated to the extent that I didn't draw any

distinction between Pittsburgh and Sioux City. I was just looking at
the totality of it because I considered what happened in Pittsburgh to
to be relevant to Sioux City.
As I recall, there were some aspects of Sioux City that were possible

to compartmentalize, but there were many aspects of it that were im-
possible to deal with—largely, as I recall, McKavis and Levitt—that
it wasn't really possible to separate out Sioux City and Pittsburgh.

Senator DECONCINI. Our understanding of the facts is that Armour
sued Nard for delay in Sioux City and delay in Pittsburgh under the
contracts that he had with them. Did you ever find any Armour
correspondence relating to either job where Armour complained of
Nard's performance prior to termination of the contract? Do you
recall?
Mr. KIRSHEN. May I have that question again, please?
Senator DECONCINI. Yes. Did you find any Armour correspondence

in your investigation in preparation for going to the grand jury relating
to either the Pittsburgh or the Sioux City contracts between Armour
and Nard where Armour complained of Nard's performance prior to
the termination of the contract?
Mr. KIRSHEN. Where Nard complained of Armour's performance?
Senator DECONCINI. No, where Armour complained of Nard's

performance. Did that come up at all?
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Mr. KIRSHEN. To my recollection, I think it did, but I honestly
can't remember at this point. There was a voluminous amount of
documents that I looked at. I spent a total of 7 days largely just
going through documents just to identify the ones that deserved
more of a look. Then I spent several weeks wading my way through
those. However, this was 6 years ago; my recollection is fairly hazy.

Senator DECONCINI. I can appreciate that.
Do you concur with Mr. Hultman that, to your recollection,

you felt there was perjury there and it should be taken to the grand
jury?
Mr. KIRSHEN. I looked at the case another way. The question that

I had to decide, that I was charged with deciding, was whether not
only was there perjury—it is really immaterial to say was there or
wasn't there—the problem that I was faced with was, is there some-
thing upon which we could indict and obtain a conviction?
Looking at all of the documents and subsequent developments,

my conclusion was that I really couldn't say whether or not there
had been perjury. There were some things that appeared to give the
possibility that there may have been perjury, but nothing that I
could say beyond a reasonable doubt or argue to a jury beyond a
reasonable doubt.

Senator DECONCINI. Even a grand jury?
Mr. KIRSHEN. A grand jury or a petty jury. I don't believe it's

appropriate to bring an indictment where you can't prove the offense
to a conclusion at trial.
There was nothing there that I felt that I could in good conscience

present to a jury, either grand or petty, particularly petty, and obtain
a conviction.

Senator DECONCINI. The decision then to go to the grand jury was
not yours?
Mr. KIRSHEN. Excuse me?
Senator DECONCINI. The decision to go to the grand jury was not

yours?
Mr. KIRSHEN. No; that was partially my decision. The second

set of grand juries was my decision.
Senator DECONCINI. You decided to go ahead and go even though

you felt that way?
Mr. KIRSHEN. When I say "go to the grand jury," what I'm refer-

ring to is asking them to vote on a true bill. I felt there was enough
there to warrant a full grand jury investigation. Actually, that wasn't
my decision; that was my charge—to use the grand jury mechanism
along with our other investigatory mechanisms to determine whether

and where we should go. At the end it was my conclusion that there
may have been some substance to Mr. Nard's allegations.

Senator DECONCINI. All of the grand juries in which you partici-

pated, were they conducted as other normal grand juries?
Mr. KIRSHEN. They were.
Senator DECONCINI. Were there votes on whether or not to issue

true bills?
Mr. KIRSHEN. Not in a formal sense, no.
Senator DECONCINI. Not in a formal sense?
Mr. KIRSHEN. No.
Senator DECONCINI. How?
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Mr. KIRSHEN. There was, however 
Senator DECONCINI. How was it done differently than in a formal

sense?
Mr. KIRSHEN. The question before one grand jury—well, I'm not

sure if I'm getting into 6(e) material, but it never came down to the
question of a formal vote.
Senator DECONCINI. Without telling us or referring to any of the

evidence, can you just give us the procedure that occurred? Tell us
generally about the grand jury.
Mr. KIRSHEN. What I would do is present the case to the grand

jury and then at certain points during the presentation—now bear
in mind this took place over a period of time—I would ask the grand
jurors for their consensus as to their feelings of the credibility of some
of the witnesses and whether the grand jury, which is the investigative
body itself, wished to pursue and what it wished to pursue.
In other words, the function of the U.S. attorney in the grand

jury- as I regard it is not as a leader but as an adviser. I was trying to
seek the sense of where the grand jury wished to go with this without
actually 

Senator DECONCINI. In actuality, that isn't how grand juries
work, is it?
Mr. KIRSHEN. Sometimes they do.
Senator DECONCINI. They do? Is that how these worked? You

didn't 
Mr. KIRSHEN. I didn't feel in this type of investigatory situation

that it was my—I'm not telling the grand jury what to do. They're
supposed to tell me what to do if they are to be meaningful.
To some extent, I had a prosecutive decision to make somewhere

along the line, but at the same time so does the grand jury. The grand
jury is not a rubberstamp for the U.S. attorney.
I was really very much concerned in this particular case with

making sure that the grand jury had a maximum amount of freedom
to pursue it—in addition to the way that I wanted to see it pursued—in
the way that they wanted to see it pursued.

Senator DECONCINI. How did that relate to having any votes on
whether or not to issue bills?
Mr. KIRSHEN. At various times I would ask the grand jury, "Based

on the testimony you've just heard, what other witnesses would you
like to hear? Are you satisfied with the completeness of the presen-
tations?"

Senator DECONCINI. Mr. Kirshen, is that the way you conducted
most grand juries, letting them ask you questions 
Mr. KIRSHEN. Not on most types of cases, no.
Senator DECONCINI. On perjury cases?
Mr. KIRSHEN. In cases which are investigatory as opposed to the

more routine criminal cases, where the grand jury is filling a much
more—the same type of function that this committee is filling.
Senator DECONCINI. Was this in your sense more of an investigative

grand jury?
Mr. KIRSHEN. Yes; it was. It was much more of an investigative

grand jury than most of the cases that we had before us.
Senator DECONCINI. During the course of your involvement with

the Nard case; did you ever have the impression that Mr. Nard was
selective in what documents that he was providing your office?
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Mr. KIRSHEN. Very much so, not at first but after a while, when I
started getting into the notebooks particularly.

Senator DECONCINI. Can you elaborate a little bit on anything

that comes to mind?
Mr. KIRSHEN. What I did, at first I started in—I don't even re-

member how they were numbered any more, but I started in on one

of the notebooks and started going through with the documents at-

tempting to prove out the specific allegation or the general allegation

that Mr. Nard was making to determine whether in this specific in-

stance there was anything that was capable of indictment, much less

conviction.
Because of the volume of the material, I then, in addition to going

through a block of them, went through them at random after that—all

of them. Then, in addition to that, I went to specific things to which

Mr. Nard directed me.
In no instance did I come out with a feeling that there was something

there that was capable of indictment, capable of conviction. At best,

things came through very fuzzily. At worst, it appeared that the ma-

terials had been very selectively edited to make it look like there was

something when in fact 
Senator DECONCINI. Excuse me. Is this the material that was in

the books that Nard gave you?
Mr. KIRSHEN. This is what I am referring to largely, augmented by

other materials that he would bring in from time to time and, of course,

augmented now by the Armour documents, of which I had—I don't

remember how many cases of documents we had in our office.
Senator DECONCINI. You felt that the Nard books—I think there

were eight altogether—that were turned over to you had been edited

and you found that out by the other evidence that you had that you

looked at?
Mr. KIRSHEN. That's right. Things had been taken out of context.

There were certain documents there when other documents that were

relative to the same question were not there.
Mr. Nard was a very effective advocate for himself and has been.

This is the impression that I got.
However, when you started trying to look at it objectively, trying

to determine whether there was anything there that should result in

an indictment, should result in taking it to a trial, I just couldn.t come

up with anything.
Bear in mind, I'm talking about the second set of grand juries

largely. Mr. Hultman largely handled the third set, although I did

come in and give them the background from the previous session of

the grand jury.
Senator DECONCINI. In your investigations, if you were investigat-

ing whether or not Armour had withheld documents or subpeaned

information, did you ever advise Armour counsel not to answer

questions regarding the existence of various files that you were at-

tempting to determine?
Mr. KIRSHEN. Did I ever advise Armour counsel not to answer

questions?
Senator DECONCINI. Right.
Mr. KIRSHEN. About the existence of files?
Senator DECONCINI. Yes.
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Mr. KIRSHEN. Absolutely not. I told them—and I made it clear
from the outset—that I wanted to see everything that Armour had,
Pittsburgh 

Senator DECONCINI. Do you think they gave you everything? Are
you satisfied?
Mr. KIRSHEN. I am reasonably satisfied because in looking at the

volume of documents Armour had such a wide dissemination of just
about everything.
Senator DECONCINI. Did you ever make any reference to Armour

counsel that they should not disclose any of this information to Nard or
his counsel?
Mr. KIRSHEN. Anything that was subpenaed to the grand jury would

have been rand jury material. At that point anything that we had in
our possession as opposed to anything that Nard had in his possession I
did not feel it was appropriate to disclose because of the normal grand
jury 

Senator DECONCINI. Even if it had not been presented to the grand
jury?
Mr. KIRSHEN. Mr. Nard was going to use the Armour proceeding

against the Government as a means of obtaining things in his criminal
case that he could not obtain through the normal procedures in
a criminal case.
Senator DECONCINI. Did Mr. Nard ever give you a list of docu-

ments that he thought Armour was withholding?
Mr. KIRSHEN. Yes, he did.
Senator DECONCINI. Did you subpena any of those?
Mr. KIRSHEN. Yes, I did. That was part of the general subpena. I

made a specific effort to look for those particular documents.
Senator DECONCINI. Were in fact some of them on the list?
Mr. KIRSHEN. The only ones that I found, to my recollection, were a

set of the daily reports. One set of reports—I think pertained to the
Pittsburgh side—ran a couple of days beyond what Nard had claimed
that Armour had provided to him. I don't know what had been
provided.

Senator DECONCINI. Did you subpena all of the ones that were on
the lists? Do you recall?
Mr. KIRSHEN. I didn't subpena them specifically that way, no. The

subpena was for all documents pertaining to the entire Nard matter
which would have included those.
Senator DECONCINI. Then when you did get the documents that you

subpenaed from Armour, did you compare them to the list?
Mr. KIRSHEN. Yes, I did.
Senator DECONCINI. How many were there? Do you recall?
Mr. KIRSHEN. Just those few daily reports. Looking at that, I

regarded that as relatively innocuous—again, nothing that was
capable of bringing to trial.
Senator DECONCINI. The list I have here is some 17. Just one of

them is Mr. Watkins' statements which they had him sign. That
was one of them.
Another was all purchasing department files of equipment and

purchases from Pittsburgh.
Do you recall, did those kinds of things come in the subpena?
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Mr. KIRSHEN. The only thing I can say at this point is that I was
looking specifically—assuming the list you have in front of you is the
same list that I had, which I cannot say 

Senator DECONCINI. I will give you a copy of the list to refesh
your memory.
Mr. KIRSHEN. I made a specific effort to look for those items. At

that time I felt the best way of doing that was not to disclose to
Armour what I was looking for. I felt that if I gave them a list of
specific documents that I was looking for, assuming there was some
truth to what Mr. Nard was saying, then in all probability to cover
themselves, if those documents hadn't already disappeared, they
would disappear.
Senator DECONCINI. Do you want to look at that and just see if

you recall if that does appear to be the list?
[Witness examines document.]
Mr. KIRSHEN. It appears similar. I cannot say at this time whether

it is the same.
Senator DECONCINI. You don't remember?
Mr. KIRSHEN. Unless I had a file, which I do not, I cannot at this

time say. I'm pretty sure, however, that the list at that time—let me
look at this again.
[Witness examines document.]
Senator, to my best recollection, I cannot pin this down specifically.

I believe this is not the same list.
Senator DECONCINI. You do not think that is the same list?
Mr. KIRSHEN. No. That is just a general feeling that I have.
Senator DECONCINI. Do you recall any of the specifics of the par-

ticular allegations prior to going to grand jury of Mr. Nard as to the
potential perjury counts as to Armour relating to the reason that
Armour conceled their agreement or terminated their agreement?
One of them was that Mr. Nard failed to have a constant number of

employees toward the last several days. Do you recall that particular
incident at all?
Mr. KIRSHEN. Very vaguely.
Senator DECONCINI. Very vaguely.
Mr. KIRSHEN. I do recall it. I think that's what the daily reports

were all about.
Senator DECONCINI. Yes. Do you recall Mr. Nard suggesting to

you that you ask for those daily reports?
Mr. KIRSHEN. Yes. That was one of the things that was on the list.

I don't think that 
Senator DECONCINI. There are some daily reports requested there.
Mr. KIRSHEN. No. 11. However, as I recall, the list was talking

about daily reports from Pittsburgh, not Sioux City. As I recall, the
refrigeration file, which is No. 20 on this list, was something that
was added later in my own handwriting in a phone call from Nard to
me. So I believe this is not a copy of—just looking at these things, I
just get the feeling this is not the exact same list, although it is some-
what similar.
Senator DECONCINI. I really want to find out whether or not you

did subpena the daily reports. Do you recall?
Mr. KIRSHEN. I did not subpena them specifically. My subpena

was deliberately general because I wanted to avoid tipping Armour
off to what we were looking for.
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Senator DECONCINI. Would that have included all daily reports?
Mr. KIRSHEN. Yes; it would have.
Senator DECONCINI. In your judgment, did it include all daily

reports?
Mr. KIRSHEN. Did the subpena include all daily reports?
Senator DECONCINI. I mean, when you got the material, what you

received, were they all there?
Mr. KIRSHEN. I cannot say for certain. There was one set out of

about five or six that contained several days beyond what the other
sets contained.

Senator DECONCINI. Did you have any feeling that they were not
all there?
Mr. KIRSHEN. No. It just appeared at that time from the looks of

the daily reports that things were starting to peter out and that
they just more or less stopped.
Senator DECONCINI. Not to get into the depth of the case involved,

but Armour apparently used as its basis for termination the fact that
the crews were not at a constant level and were decreasing; yet, the
daily reports that we have here show that the crews were constant
the last several days and, as a matter of fact, the last day they were
higher than the 2 days before.
Do you recall, was that part of the general area of perjury that you

were investigating or considering?
Mr. KIRSHEN. It was, even though it was relevant to us only insofar

as the entire Pittsburgh thing bore on the perjury of the same per-
sonnel in Sioux City. We didn't have, of course, in our district the
ability to indict for what took place in Pittsburgh. That would have
had to have been referred back to the U.S. attorney's office in
Pittsburgh.
Had we found anything that was worthy of doing that, it would

either have had to have been done on the basis of my communicating
to the U. S. attorney's office in Pittsburgh or on the basis of the grand
jury returning a report referring the matter to the grand jury in the
Western District of Pennsylvania.
Senator DECONCINI. Mr. Kirshen, I have no other questions, but I

will submit some in writing. They are more detailed. If you can an-
swer those for us, we would appreciate it.
Do you have any statement you care to make?
Mr. KIRSHEN. Yes, I do. There are a couple things that came up

during Mr. Hultman's interview with you that perhaps need a little
amplification inasmuch as I was on a day-to-day basis involved with
this probably largely to the exclusion of Mr. Hultman except on an
as-required basis during the period that I state.
The discussions that Mr. Hultman had with you would relate to the

period prior to December 1, 1972 and then largely to the period sub-
sequent to 1974. When I was done with this case and by the time I was
on the Wounded Knee special assignment, I had spent 5 or 6 weeks
anyway worth of manhours going through those notebooks. Going
through documents, going through I don't even know how many
things.
I would like to express to you, sir, that I felt in all conscience, and

and still feel, that these allegations that Mr. Nard made to us—and
I did not limit them to Sioux City—were fully explored. Regardless of
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any opinions that anybody might have as to whether there was, in fact,
perjury, I could not say at that point that I had an abiding conviction
that there was not. I was of the opinion, and still am of the opinion,
that there was absolutely nothing on which I would feel in all good con-
science capable of asking a grand jury to return an indictment or tak-
ing to a petty jury and asking for a conviction.
The matter subsequently was almost reopened by Mr. Hultman,

gone through again in great detail. Again the same conclusion was
reached. This is all without reference to what happened to Mr. Nard
in his tax case.
The question you asked Mr. Hultman about Mr. Levitt andMr. Mc-

Kavis, to my recollection Mr. McKavis did testify before the grand
jury. I am not sure about Mr. Levitt. However, both of them were
fully interviewed by me. I was satified that if they had committed per-
jury or if anyone else in the Armour organization had committed per-
jury, that there was no available testimony there to support that. I
just didn't have those witnesses. If you don't have the horses, you
can't make a case go.
I talked to enough of what I considered to be the key witnesses

in this case that there was just on that basis, in addition to documents,
no basis to do anything with the case other than close it down and say,
"We're sorry, but this case is not provable." That's where we ended
up.
I hope that clarifies Mr. Hultman's role with respect to Levitt

and McKavis. That was largely my area of responsibility.
The best I could say to you, sir, is that if there was any testimony

that wasn't 100 percent pure, it wasn't perjury; it was simply, as
many witnesses do, answering in a way to make them look good as
they can and to make the adverse party look as bad as they can.

If you were to ask me the same question you asked Mr. Hultman,
I personally don't feel there was any overt perjury under the legal
definition as such.

Senator DECONCINI. Did you feel that way all the time prior to
going to the grand jury?
Mr. KIRSHEN. I deliberately did not reach a conclusion or attempt

to reach a conclusion. At first I really believed what Nard was telling
me. I was really excited by this. I was a new prosecutor. As I got
more and more into it, as it got more and more murky, as Mr. Nard's
credibility began to crumble, but not his persistence, my final con-
clusion was, having investigated this fully and having spent hours
and hours and hours with those files, hours with Mr. Nard, hours
with the Armour documents, and hours with the witnesses—nothing.

Senator DECONCINI. You had a disagreement then professionally
with Mr. Hultman?
Mr. KIRSHEN. Mr. Hultman ultimately reached the same conclusion

that I did.
Senator DECONCINI. But not at the time?
Mr. KIRSHEN. Not at the same time. He didn't really get into

the depth of detail that I got into until he went over it again after
I was done. That's really when he made his conclusion.

Senator DECONCINI. He testified I think today that he obviously
was convinced that even though the grand jury had not decided to
issue and true bills, that he took it on to 



86

Mr. KIRSHEN. That was the first grand jury.
Senator DECONCINI [continuing]. Or suggested that it go on to a

State board.
Mr. KIRSHEN. Right. That had already taken place at the time

that I came on board. That was the first grand jury. Mr. Hultman
expressed those same sentiments to me.
At first, listening to Mr. Nard—and I think a lot of other people

have fallen into the same trap—when you first hear Mr. Nard, he
sounds completely credible. The notebooks gave enough credence,
in addition, to make you really believe there was something to what
he was saying.
However, the more we got into it, the more detail I got into it, I

realized that none of this stuff would hold water. That's where I
ended up first and where Mr. Hultman ended up afterwards.

Senator DECONCINI. Thank you, Mr. Kirshen.
Our next witness is Mary Wagner, former Department of Justice

employee.
Ms. Wagner, please raise your right hand.
Do you swear the testimony you are about to give the committee is

the truth, so help you God?
Ms. Wagner. Yes; I do.
Senator DECONCINI. Do you have any opening statement, Ms.

Wagner?

STATEMENT OF MARY E. WAGNER, FORMER DEPARTMENT OF
JUSTICE EMPLOYEE

MS. WAGNER. NO; I don't.
Senator DECONCINI. Would you tell us your profession and residence

now, please?
Ms. WAGNER. I am practicing law in Washington with the firm of

Hill, Christopher, and Phillips.
My residence is 4824 Dexter Terrace NW., Washington, D.C.
Senator DECONCINI. When did you work for the Department of

Justice? What was your position?
Ms. WAGNER. I first worked for the Department of Justice in the fall

of 1974. My position at that time was attorney adviser in the Office of
Policy and Planning, which was part of the Office of the Deputy Attor-
ney General. In about April 1975 I became Special Assistant to the
Deputy Attorney General, who was Harold Tyler. I remained in that
position until, I think, March 1977.
Senator DECONCINI. When were you assigned to investigate or were

you assigned to investigate or participate in the Nard case?
Ms. WAGNER. I was assigned to participate in the Nard matter. I be-

lieve that was in June 1976.
Senator DECONCINI. Can you tell us how that came about?
Ms. WAGNER. As best I can recall now, Steve Blackhurst of the

Office of Professional Responsibility in the Department contacted me
with regard to Mr. Nard. I think Mr. Nard had been in contact with
the Office of Professional Responsibility.
His allegations went beyond the jurisdiction of that Office. It was de-

cided that the deputy's office should handle the matter. At that time I
think it was Mr. Blackhurst who first contacted me.
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Senator DECONCINI. Do you know why the Criminal Division did
not handle the case?
Ms. WAGNER. I was told—and I don't recall by whom—that the

Criminal Division didn't handle the case because some of the allega-
tions concerned Mr. Thornburgh who at that time was Assistant Attor-
ney General in charge of the Criminal Division. In that kind of situa-
tion you don't have Criminal Division employees 
Senator DECONCINI. That is th3 reason that was given to you?
Ms. WAGNER. That was the reason it was given to me that it's not

appropriate for people to report 
Senator DECONCINI. Yes; I can appreciate that.
When you were asked to take over this case or get involved in it,

were there any qualifications or limitations discussed with you or
were you to just review it? What exactly were you supposed to do
with it?
Ms. WAGNER. There were no qualifications or restrictions as to

what I was to do with Mr. Nard and his allegations. I don't believe
there are any specific directions as to what T was to do with it. either-

Senator DECONCINI. What did you feel was the thrust of your
investigation? Did you have a plan to run down the various com-
plaints that he had or how did you approach the investigation?
Ms. WAGNER. I approached it not as an investigation per se. My

understanding of an investigation, as used by the Department of
Justice, is something where you might subnena the witnesses. You
might have sworn testimony 
Senator DECONCINI. You did not do any of that?
Ms. WAGNER. You might subnen a documents. You might get the

FBI involved. I did not do that.
I regarded my task as meeting with Mr. Nard, trying to ascertain

what his allegations were, and reviewing the materials he submitted
to me, perhaps going beyond that if necessary.

Senator DECONCINI. Did you do that?
Ms. WAGNER. My review was kind of an initial review to see whether

there was anything that might merit investigation.
Senator DECONCINI. Did you do that?
MS. WAGNER. I did that.
Senator DECONCINI. On several occasions or one occasion with

Mr. Nard?
Ms. WAGNER. I recall meeting with Mr. Nard on one occasion.
Senator DECONCINI. Did he give you information and material?
Ms. WAGNER. He gave me information and material. He gave me,

as I recall, a footlocker full of documents. He gave me a large suitcase
full of documents and I believe other documents.

Senator DECONCINI. What did you do with all that?
Ms. WAGNER. I and another assistant, another special assistant to

Judge Tyler who was also present in the meeting with Mr. Nard,
first attempted after our meeting to—well, during our meeting—to
pin him down on what the allegations were.
We had no difficulty in determining whom he had made charges

against, but we had more difficulty determining what the charges
were.

After the meeting we divided up the documents he had left in.my
office and we read through all the documents submitted. In addition,
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we looked at other departmental files concerning some of the allega-
tions Mr. Nard had made. I and Ms. Gevlin, the other special assistant,
spoke with several departmental employees.

Senator DECONCINI. That was the extent of the review of the ma-
terial? From that did you prepare any documents, any memoranda?
Ms. WAGNER. From that I prepared a letter to Mr. Nard telling

him of my conclusions.
Senator DECONCINI. Which were?
Ms. WAGNER. Which was that there was no reason to hold an

investigation.
Senator DECONCINI. Is that the only 
Ms. WAGNER. That is, his charges I found were unsubstantiated on

the basis of what he gave me.
Senator DECONCINI. Was that the only document you prepared?
Ms. WAGNER. I'm sure—well, I know I had handwritten notes.
Senator DECONCINI. Did you have any interoffice memoranda to

anyone regarding this?
Ms. WAGNER. I don't specifically recall writing any interoffice

memoranda.
Senator DECONCINI. You didn't consider this an investigation;

you considered it an assessment of whether or not it was worthwhile to
proceed "on an official investigation." Is that fair to say?
MS. WAGNER. That's exactly right.
Senator DECONCINI. Is that the normal way? Had you been

involved in these types of cases before where there were complaints and
people turned over evidence?
Ms. WAGNER. I have been involved in some complaint situations.
Senator DECONCINI. Is that the normal way you handle it? Do

you first review what is there and make some kind of a decision whether
or not there is a basis to proceed on an investigation?
Ms. WAGNER. That's right. I think that's the normal way to pro-

ceed in these cases.
Senator DECONCINI. What persons did you talk to besides Mr.

Nard? Do you recall?
MS. WAGNER. I recall some of them. I'm not sure I will be able to

recall all of them.
I spoke with Mr. Cono Namorato in the Tax Division of the De-

partment of Justice because Mr. Nard had some complaints concerning
his prosecution on the tax charges.
I may or may not have spoken with Myron Baum or Scott Cramp-

ton, who were Deputy Assistant Attorney General for Tax and Assist-
ant Attorney General for Tax at the time.
I spoke with someone in the special prosecutor's office because Mr.

Nard at one time had taken some of his allegations over there.
I spoke with Mr. Hultman. I may or may not—I believe I spoke

with Mr. Thornburgh, but I have no specific recollection of that. I
believe I spoke with one of Mr. Hultman's assistants, Mr. Kirshen,
who just testified, but I don't really have any specific recollection of
that, either.
I can't right now recall whether I spoke with anyone else or not.
Senator DECONCINI. Did you keep a file on the investigation?

Did you open up a file?
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MS. WAGNER. I certainly would have kept a file in which I would
have inserted my notes as I went along.

Senator DECONCINI. Do you know, does a file still exist, to your
knowledge?
Ms. WAGNER. I have been told that the Department has been

unable to find a file on Jack Nard if, indeed, such a file existed, and
I'm not sure whether I ever would have sent such a file for permanent
storage.

Senator DECONCINI. Would you have opened a file on this type
of case?
Ms. WAGNER. I would have had at least a looseleaf file in which I

would have inserted my notes, just to keep them all together. There
certainly would have been a file copy of my letter to Mr. Nard. I
don't know whether that would have been in a Jack Nard file or
whether that would have been just in a general file somewhere else.
Senator DECONCINI. Was it common for files not to be located

when you were there?
MS. WAGNER. It's not unusual.
Senator DECONCINI. When Mr. James Reynolds, the U.S. attorney

for the Northern District of Iowa, asked for your file—did he ask for
your file? Do you recall?
Ms. WAGNER. Well, he certainly asked for any documents that I

had or that were in the Department.
Senator DECONCINI. Did he talk to you?
MS. WAGNER. Yes; he did speak with me.
Senator DECONCINI. Did he ask you for whatever file you had on

the subject matter?
Ms. WAGNER. I believe he did, to my best recollection.
Senator DECONCINI. Did you send him anything? Do you

remember?
MS. WAGNER. I sent him what I had, which was very limited.
Senator DECONCINI. Which were basically your notes?
Ms. WAGNER. No. He got in touch with me after I had left the

Department. I didn't take any departmental files with me. What I
had available to me were my chronological files, which contained
copies of letters I had written—which should have contained copies
of all letters I had written and all memoranda I had written. My
chronological file would not have contained handwritten notes.
I had those files in my possession. Those were copies of files, memos,

and letters that should be on file at the Department.
I went through my chronological file and gave Mr. Reynolds what

I had in my possession. Mr. Reynolds later informed me that he had
attempted to gain access to my files that were still at the Department,
or that should have been at the Department or in storage. He's the
one who told me that the Department has been unable to locate them.

Senator DECONCINI. Did Mr. Reynolds ever subpena you to appear
before the grand jury?
MS. WAGNER. Yes, he did.
Senator DECONCINI. Did you?
MS. WAGNER. Yes, I did.
Senator DECONCINI. Realizing the prohibition of giving evidence

on that particular appearance, have you had any experience before
a grand jury before as a prosecutor?
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MS. WAGNER. No.
Senator DECONCINI. When you were interviewed by investigators

from the U.S. attorney's office in Iowa, I presume that was prior to
appearing before the grand jury?
MS. WAGNER. That's correct.
Senator DECONCINI. Did you refuse to answer any questions at

that interview? Do you recall?
Ms. WAGNER. Not that I recall. That's my best recollection.
Senator DECONCINI. Were you asked by anyone in the U.S. attor-

ney's office in Iowa while you were still with Main Justice to be
interviewed?
Ms. WAGNER. To be interviewed in connection with my handling

of the Nard matter?
Senator DECONCINI. Right. Did you give any interviews, in other

words, to anyone in the Iowa U.S. attorney's office?
I am trying to find out if they have files or just where the files

are and what information there is. We have very skimpy information
on what you did and what Justice did in reviewing Mr. Nard's com-
plaint.
Ms. WAGNER. The only interview I gave prior to appearing in

front of the grand jury and after was to some Secret Service agents
that Mr. Reynolds had gotten involved in his grand jury investigation
of some of Mr. Nard's allegations.
Senator DECONCINI. That is outside of the grand jury? That had

nothing to do with the grand jury?
Ms. WAGNER. I thought it did. I thought it was in connection

with the grand jury investigation.
Senator DECONCINI. It was in connection with the Nard case. You

gave some testimony to Secret Service agents?
MS. WAGNER. That's correct.
Senator DECONCINI. I see.
Ms. WAGNER. After I had left the employ of the Department.
Senator DECONCINI. Yes.
Do you know a Mr. Jay Waldman?
MS. WAGNER. Yes, I do.
Senator DECONCINI. Can you tell us who he is?
Ms. WAGNER. At the time I knew him he was a Deputy Assistant

Attorney General in the Criminal Division at the Department of
Justice. He was there when I was there.
He now holds the position in State government in Pennsylvania as

either Governor Thornburgh's executive assistant or some such ca-
pacity. I shouldn't say he now—the last I heard he was holding
that kind of position.
Senator DECONCINI. Did you have conversations with him regard-

ing the Nard matter?
MS. WAGNER. Yes.
Senator DECONCINI. While you were in Justice?
Ms. WAGNER. I believe so; yes. In fact, he may have been one of the

people I spoke with in connection with the Nard allegations.
Senator DECONCINI. Do you recall what he said about the Nardc ase?
Ms. WAGNER. No. He certainly was familiar with the case, but I

can't recall anything specifically he said. He's very familiar with the
Nard case.
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Senator DECONCINI. Do you recall talking to him about the tax
prosecution of Mr. Nard?
Ms. 'WAGNER. I recall trying to reconstruct wth him—and this was

not when I was employed at Justice; this was afterwards in connection
with trying to refresh my recollection before I went to speak with Mr.
Reynolds in Iowa—trying to reconstruct either Mr. Nard's allega-
tions about what various departmental officials had done wrong with
regard to the tax matter or what the actual tax case itself was. I be-
lieve he wasn't personally familiar with any of that information, al-
though he referred me to someone I think.

Senator DECONCINI. You do not recall the specifics?
MS. WAGNER. No.
Senator DECONCINI. Did you return all of Mr. Nard's material?
MS. WAGNER. Yes, I did, to him.
Senator DECONCINI. To him personally?
MS. WAGNER. To him.
Senator DECONCINI. Do you know a Mr. Chuck Ruff?
MS. WAGNER. Yes, I do.
Senator DECONCINI. Who is he?
Ms. WAGNER. He is now a U.S. attorney for the District of Columbia
Senator DECONCINI. Where was he at the time that you were doing

the Nard case?
Ms. WAGNER. I'm not exactly sure where he was. He's held many,

many offices in the Department of Justice.
Senator DECONCINI. Did you contact him during your investigation?
MS. WAGNER. I don't believe so.
Senator DECONCINI. Not investigation, but during your 
Ms. -WAGNER. He may have been in charge of the Special Prosecu-

tor's office at that time. He was in charge of the Special Prosecutor's
office at one tim
Senator DECONCINI. You don't recall having any conversations with

him about this case?
Ms. WAGNER. I recall—not about the case while I was involved

in handling it. I did have a conversation with him later on after I
left the Department.

Senator DECONCINI. In the course of reviewing the information
that Mr. Nard left with you, did you listen to any tapes of telephone
conversations? Was that part of the information that he left with you?
Ms. WAGNER. I don't believe that he left me anything other than

documents, not to my recollection.
Senator DECONCINI. What about transcripts?
Ms. WAGNER. Transcripts—he left me numerous transcripts of

various things, but I don't recall 
Senator DECONCINI. Do you remember transcripts of phone con-

versations?
MS. WAGNER. Not specifically; no.
Senator DECONCINI. Do you know Mr. Steven Blackhurst?
MS. WAGNER. Yes, I do.
Senator DECONCINI. You said you talked to him about the case?
Ms. Wagner. Yes, because he had spoken with Nard a few times

before I got involved.
Senator DECONCINI. Going back to Mr. Ruff, you indicated you

don't recall having any specific conversation about him. Do you
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recall informing him that you were going to be interviewed by the
Secret Service?
MS. WAGNER. Yes.
Senator DECONCINI. Why would you have done that? Was he

your supervisor?
MS. WAGNER. No. I was not employed by the Department at the

time.
Senator DECONCINI. Oh, you just called 
Ms. WAGNER. There is a departmental regulation which requires

that all employees or former employees, when subpenaed to testify
or when a demand is made for information, be in touch with the De-
partment and get clearance prior to revealing any information.
Senator DECONCINI. You were doing that?
Ms. WAGNER. That's correct. At the time that I got in touch with

Mr. Ruff he was Associate Deputy Attorney General in the Deputy
Attorney General's office and would be the person that I logically
went to.
Senator DECONCINI. Did you have to do that in order to come to

this hearing, before coming to this hearing?
Ms. WAGNER. That's correct, to comply with departmental regula-

tions.
Senator DECONCINI. For how long a period of time?
MS. WAGNER. Excuse me?
Senator DECONCINI. For how long a period of time does that bind

you to do that after you've left their employ? Do you know? Forever?
Ms. WAGNER. Forever, as far as I know. It applies to former

employees.
Senator DECONCINI. Twenty years from now if you are asked to

testify, you would have to call? Do you have to get clearance or do
you just advise them that you are going to testify?
Ms. WAGNER. You advise them and you just get departmental

clearance.
Senator DECONCINI. Pardon?
Ms. WAGNER. You must get departmental clearance. That's pro-

vided by the regulation.
Senator DECONCINI. If they say no, you are supposedly prohibited

from testifying?
MS. WAGNER. That is correct.
Senator DECONCINI. Even under subpena?
Ms. WAGNER. That is correct. It's 28 CFR 1621.
Senator DECONCINI. They seem to make a big impression on

that matter.
Ms. WAGER. I used to handle such requests when I was working in

the Deputy's office. People would call me when they were subpenaed
and request clearance.

Senator DECONCINI. Going back to Steven Blackhurst, did he give
you any advice or directions regarding the Nard case?
Ms. WAGNER. I don't believe SO.
Senator DECONCINI. Did you seek any advice from him on what to

do with the case or how to handle it?
MS. WAGNER. I don't believe SO.
Senator DECONCINI. Outside of Mr. Waldman and the people you

mentioned here, do you recall anyone else that you talked to outside of
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the Government in relation to the complaints that Mr. Nard had left
with you as far as the validity of those complaints?
Ms. WAGNER. You're talking about at the time that I was actually

conducting my review?
Senator DECONCINI. Yes.
Ms. WAGNER. Not that I can recall right now.
Senator DECONCINI. Thank you.
Do you have any statement you care to make?
Ms. WAGNER. No, I don't.
Senator DECONCINI. Thank you very much for your time today.
Ms. WAGNER. Thank you.
Senator DECONCINI. We appreciate your being here.
Our next witness will be Mr. Thomas Henderson, former chief of

the Public Integrity Section, Department of Justice.
Mr. Henderson, you have a statement here. We will insert it in the

record as if read in full if you care to highlight that for us.

STATEMENT OF THOMAS H. HENDERSON, FORMER CHIEF, PUBLIC
INTEGRITY SECTION, DEPARTMENT OF JUSTICE

Mr. HENDERSON. Mr. Chairman, I would make a request that I
be allowed to read it in full, if I may. I would very much like to do so.

Senator DECONCINI. Does the statement have anything to do with
the Nard case?
Mr. HENDERSON. Mr. Chairman, these were called as Public Integ-

rity oversight hearings. I think it tells the background of the Public
Integrity Section, how cases are handled. I think it would be illuminat-
ing to this committee. I would very much appreciate reading the
whole statement, if I could.
Senator DECONCINI. Mr. Henderson, we intend to get into the

overall part of the Public Integirty Section, as you know. Only due
to time, I am interested in trying to get to the Nard matter today.
We will be returning and hopefully will have you testify before us.
Therefore, I am more than happy to put the statement in the record
in full.
Mr. HENDERSON. Mr. Chairman, may I read 
Senator DECONCINI. Pardon?
Mr. HENDERSON. As a compromise, may I read the last half of it?
Senator DECONCINI. Yes, sir; that would be fine. Let the record

show that the full statement will appear at the end of your oral
testimony.
Mr. HENDERSON. Thank you.
Mr. Chairman, I do appreciate the opportunity to be here today

and to submit this statement.
The major focus of this committee appears to be cases where we

ultimately declined prosecution. For understandable reasons there
has been considerable confusion and misunderstanding regarding
our decisions to decline prosecution, and this confusion and misunder-
standing have apparently engendered the controversy which pre-
cipitated these harings.

Phil Heymann, in his supplemental remarks to this committee on
April 23, 1980, explained with great clarity the reasons for these
misunderstandings and the unfairness to the section that arises
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therefrom. I strongly endorse Mr. Heymann's words and recommend
them to all who have an interest in this subject.
In the interest of brevity I will not repeat Mr. Heymann's words,

but I do want to speak for a moment on the general subject of declina-
tions. In every matter referred to us—that being the Public Integrity
Section—someone thinks the subject committed a crime. In many
cases referred to us but not prosecuted, the subject committed acts
that are unethical, immoral, and at best lacking in judgment. In
some cases referred to us but not prosecuted, the subject might even
have committed criminal acts of which we are unable to obtain
sufficient evidence.
Because of this reality, the press, the public, and occasionally Mem-

bers of Congress, quite understandably, are disturbed when we decline
prosecution of a matter. This disturbance not infrequently translates
into criticism and suspicion of our motives. Needless to say, almost
every decision to prosecute a public figure is met with equally strident
criticism. We have recognized the inevitability of this negative reaction
throughout our existence and have, nonetheless, endeavored to call
every case on its merits regardless of consequences.
A decision not to prosecute does not necessarily mean we approve of

the questioned behavior. A decision not to prosecute does not necessar-
ily mean we personally believe the subject is innocent. A decision not to
prosecute does not necessarily mean we disbelieve the accuseds. A deci-
sion not to procecute may mean only that the available admissible evi-
dence is insufficient, factually or legally, to warrant a successful crimi-
nal prosecution.
In order to convict an individual, the Constitution requires we sub-

mit to a jury legally admissible evidence sufficient to prove our case
beyond a reasonable doubt. Crafted on this constitutional requiremant
is the general Department policy of not returning an indictment, even
when the evidence is legally sufficient, when there is little likelihood of
conviction. This is a fair, sensible rule which insures that limited re-
sources are diverted from hopeless causes and guarantees that individ-
uals will not be put through the burden and stigma of criminal trial un-
less we have the quantum of evidence needed to convict. The credibil-
ity of the Department of Justice demands no less.
The practical effect of these rules and policies is that a great many

cases have been declined by the section where the subjects might well
have been guilty or at least critics are justified in believing they were
guilty. It does not, should not, and cannot follow, however, that the
decision not to prosecute was made for improper reasons. This charge,
while easily made by critics, is virtually impossible ro rebut because of
the appropriately strong secrecy obligations on a Federal prosecutor.
But make no mistake about it, the charge of coverup, whitewash, or
fix is a most grave one that can spell capital punishment to a prose-
cutor's reputation and professional future.

It has been obviously distressing to me that I have been wrongly
subjected to these charges. It is even more distressing that the dedicated
young attorneys—past, present, and future—who must handle these
cases on the line are being subjected to such charges. In all my 13 years
in the Department of Justice, and particularly my tenure with the
Public Integrity Section, I have never seen an improper motive enter
into any decision not to prosecute or investigate. I would not tolerate
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such interference and I am absolutely confident that none of the line
attorneys who work these cases would sit quietly by were their deci-
sions and recommendations second-guessed for improper reasons.
A fix or coverup by a prosecutor is, in my mind, one of the most

serious criminal abuses of the public trust imaginable. The Public
Integrity Section was created in the wake of Watergate. I and all
the section attorneys were drawn to the section because we wanted
to fight that sort of abuse of power, not because we want to repeat
or emulate it.

It is entirely appropriate that the Senate Judiciary Committee
be vigilant in its oversight of the Department to insure that abuses
of the prosecutorial powers do not take place. I question, however,
whether there has been a sufficient predicate brought to this committee
to justify the present scope of these oversight hearings.
As an example, the subject matter of the hearing today has been

represented to be oversight of the Public Integrity Section in its
handling of the so-called John Nard matter. A cursory examination
of Mr. Nard's contacts with the Department of Justice would clearly
reveal that the Public Integrity Section's involvement with this
matter was tangential at best. It is difficult to imagine what legitimate
oversight function could be served in reviewing a situation in which
the section had such minimal involvement.
For the record, I also feel compelled to state my concerns as to the

manner in which this committee has pursued its present oversight
objectives regarding the Public Integrity Section. Even assuming a
sufficient predicate for the sort of oversight the committee is engaged
in, the procedures followed in this instance have proven unnecessarily
prejudicial to the reputations of individuals who were subjects of the
questioned investigations.
Both before and after obtaining access to section files, numerous

articles have appeared in the media, invariably based on material
derived from this committee, which state, directly or indirectly, that
various public officials wrongly escaped prosecution even though
evidence indicates their guilt. The unfairness and damage to these
individuals from these leaks is immeasurable. While the press has a
right and indeed, an obligation to report matters of official wrong-
doing, this committee, when pursuing the important task of over-
seeing sensitive criminal prosecutions, has a solemn obligation to
assure fairness to all concerned.
In conducting future oversights of this type, I would urge the

committee to institute greater controls over information obtained.
The power of a prosecutor in our system to obtain information m
pursuit of wrondoing is awesome. With this power comes an over-
riding obligation of discretion in the use of this information, and a
full panoply of procedural rights come into play once charges are
publicly made. If this committee chooses to exercise its oversight power
in a way that utilizes this information with no regard for the. rights
and reputations of affected individuals, then I question the utility of
this exercise.
On a more personal note, the manner in which these hearings have

proceeded has proven extremely prejudicial to myself and other
Department officials who have endured an unwarranted cloud cast
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over their heads for many months with little or no promise of resolu-
tion. The following chronology of my own situation illustrates this
problem:
One, in January 1980, after a 12-year career in the Justice Depart-

ment, I accepted a Presidential nomination to be special counsel of
the Merit Systems Protection Board. I accepted the nomination only
after considerable contemplation because it meant giving up a posi-
tion I had enjoyed and which I felt was extremely important.
Two, in February, I began cooperating with the Senate Governmental

Affairs Committee which had responsibility for my nomination and
confirmation hearings.

Three, in March, the Federal Times printed articles alleging the
"mishandling" of 12 cases by the Public Integrity Section during
tenure. The Privacy Act and other legal strictures, such as the regula-
tions of the Department of Justice, prohibited my responding to these
charges. Suffice it to say that the charges of mishandling as to each of
the 12 cases were unfounded, and a careful examination of the files
makes clear that each questioned case was handled professionally
and honestly.
Four, in April, Senator Hatch of this committee asked that I appear

before the Senate Judiciary Committee at the Justice Department
authorization hearings, but a policy decision was made by the Criminal
Division which kept me from testifying. The decision was based
on the fact that the Division felt testimony at such an authorization
hearing should be provided by higher ranking officials. I was then and
I remain willing to testify regarding any matter under my steward-
ship at Public Integrity.

Five, in May, after several discussions between Justice Department
officials and Judiciary Committee personnel, the Department agreed
to permit me to testify in person.

Six, in early June, at the request of the Judiciary Committee—or so
I was told by the chief counsel of the Senate Governmental Affairs
Committee—the Senate Governmental Affairs Committee agreed to
delay my confirmation hearings until oversight hearings could be held
by Judiciary. The Governmental Affairs Committee, whose staff had
already reviewed most of the questioned cases, assured me that Ju-
diciary had agreed to be expeditious.
Seven, on June 9, I received a letter from you, Mr. Chairman, re-

questing me to appear as a "witness" in oversight hearing; on the Pub-
lic Integrity Section to be held by the Judiciary Committee.

Eight, on June 11, I appeared, in response to that request, before
the committee along with Assistant Attorney General Heymann
at this very table and in this very room. At that time several Senators
publicly repeated allegations which had appeared about me and the
section in the press. After several Senators had spoken, Mr. Heymann
requested an opportunity to respond, but was refused. The committee
then adjourned without the benefit of testimony from either Mr.
Heymann or me. As a result, I was not given the opportunity to
answer any of the charges that had been made in spite of having been
specifically called before the committee as a "witness."

Nine, on June 24, this committee and the Justice Department
agreed on committee access to Public Integrity Section investigative
files, and virtually all requested files have since been made available
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to committee staff. On that date Senators Kennedy and Thurmond
wrote that "Senators directly involved will be able to proceed expedi-
tiously with the oversight hearings and Mr. Henderson's nomination."
Having obtained access to the files in June. the committee has

since shown limited interest in reviewing the material provided.
Despite complaints that the Department was delaying and stone-
walling the committee's efforts, all the files have yet, to this day, to
be reviewed by the committee staff.
Ten, 171 days have now passed since the agreement and there

have been no oversight hearings although negative articles regarding
the section citing Senate sources have continued. The failure of the
committee to hold such hearings has meant that my nomination has
died without my ever being allowed to respond publicly to the baseless
and often scurrilous allegations that were made against me and the
attorneys in the Public Integrity Section. Moreover, the position for
which I had been nominated has remained vacant for almost 1 year.
I remain confident that once the questioned cases are objectively

and carefully reviewed by the committee, no questions will remain
regarding the section's performance. I only hope that if the committee
intends to continue its efforts in this regard it do so expeditiously

with due regard for the rights of all concerned. I remain willing and
eager to cooperate in this regard and stand ready to answer any
and all questions this committee might have.
Thank you very much, Mr. Chairman.
Senator DECONCINI. Thank you, Mr. Henderson. As I said, the

full statement will appear following your oral testimony.
With regard to your reference on page 13 to the June 24 agree-

ment between the committee and the Department, are you familiar

with that agreement?
Mr. HENDERSON. Yes, sir, I am. I don't have a copy of it before me,

but I'm familiar with it.
Senator DECONCINI. Is it accurate to say that the agreement

restricted the Judiciary Committee to only two counsel, one represent-

ing the majority and one representing the minority, to review any of

the files?
Mr. HENDERSON. That's correct. I think that's absolutely correct.

Senator DECONCINI. Approximately how many files would you say

are involved in the some 21 cases for which the Judiciary Committee

initially asked?
Mr. HENDERSON. Let me explain that, if I may, Senator.
On June 11, you sent a letter to the Department of Justice—I

think I have a copy with me—in which you listed 15 cases.
Senator DECONCINI. Right.
Mr. HENDERSON. You said that you intended to hold Judiciary

oversight hearings on the Public Integrity Section. I would like to

point out at this time that two of those cases, Robert Frye and Judge

Fogel, have never been connected in any way, shape, or form with

the Public Integrity Section.
Senator DECONCINI. I think we were advised of that.
Mr. HENDERSON. There were only 13 cases. As of June 24, the access

to those 13 or 15 cases, the 15 there, were made available to the

Senate Judiciary Committee staff.
Senator DECONCINI. To whom on the staff?
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Mr. HENDERSON. Well, Senator, if you are interested, I have with
me today logs which are now public records, because they were given
out under the Freedom of Information Act last week, which show
every time a Senate Judiciary Committee staff person came to the
Department of Justice, logged in and took out a file, what time it took.
It is all here.

Several cases have never been looked at by the Senate Judiciary
Committee staff although it's been 171 days since the agreement to
give those files over.

Senator DECONCINI. How many cases have been looked at according
to that log?
Mr. HENDERSON. I think all but four.
Senator DECONCINI. All but four cases?
Mr. HENDERSON. Yes. Obviously, Senator, as you know, the Vesco

case has been looked at extensively. This is a thick file, but most of
this is the Vesco case.
Senator DECONCINI. Most of that deals with the Vesco case.
Mr. HENDERSON. Yes; that's right.
Senator DECONCINI. How may files would you just estimate were

involved in the 21 cases less the two that were not in the Public
Integrity Section that we had asked about? How many physical files
would you say were involved?
Mr. HENDERSON. Are you asking me the size of them?
Senator DECONCINI. Yes.
Mr. HENDERSON. Like a cabinet full?
Senator DECONCINI. Yes.
Mr. HENDERSON. Oh, I don't think that it would be —I don't know,

but I don't think it's an overwhelming amount. It's not rooms full of
documents.
Senator DECONCINI. IS it a closet full?
Mr. HENDERSON. I think it's kept in a closet, in a filing cabinet in

the closet of the Deputy Assistant Attorney General.
Senator DECONCINI. One file?
Mr. HENDERSON. I don't know, Senator. That's roughly correct

but I really don't know the answer to that. I do not have control 
Senator DECONCINI. Did you have anuything to do with making

the agreement or negotiating the agreement as to who could see them
on the Judiciary Committee?
Mr. HENDERSON. No, sir. I have had nothing to do—as you know,

Senator, since June 2 I have not been connected with the Public In-
tegrity Section.

Senator DECONCINI. Do you feel it was reasonable to restrict it to
two lawyers from the Judiciary Committee, one from the minority and
one from the majority?
Mr. HENDERSON. I don't know, Senator. The Senate Judiciary Com-

mittee agreed to that.
Senator DECONCINI. Only because that's the only thing that the

Justice Department would agree to, Mr. Henderson.
Mr. HENDERSON. I wasn't in the negotiations, Senator; I'm sorry.
Senator DECONCINI. During that 171 days, are you aware of the

efforts that the Subcommittee on Improvements in Judicial Machin-
ery has conducted on the Vesco matter?
Mr. HENDERSON. Oh, I've read about it in the paper, Senator.
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Senator DECONCINI. Are you aware that there have been some 8 days
of hearings and many other days of depositions?
Mr. HENDERSON. Yes, I am. Senator, in June, if I may respond to

that 
Senator DECONCINI. Certainly.
Mr. HENDERSON. In June I appeared before the committee, and it

wasn't limited to the Vesco case. Senators —not you, Senator DeCon-
cini, but other Senators on this committee—read from newspaper arti-
cles repeating allegations against me personally. I was not allowed on
June 11 to answer any questions about that. I was prepared. I had all
my books here and I was prepared to answer those questions.
Senator DECONCINI. I regret you were not allowed to do so, but

I have to say, Mr. Henderson, that had your superiors not blocked you
from testifying in April, maybe that would not have occurred. We asked
that you come and testify.
Mr. HENDERSON. That's correct.
Senator DECONCINI. As you testify here, the policy decision was

made by Criminal Division "which kept me"—meaning you—from
testifying.
Mr. HENDERSON. That lasted for about a month.
Senator DECONCINI. Nevertheless, it was certainly an indication

somebody did not want you to testify, and it was not us.
Mr. HENDERSON. Well, that was a policy decision by the Criminal

Division. I say nothing about that other than I've been here and avail-
able since June 11.
Senator DECONCINI. Then when you did testify in May 
Mr. HENDERSON. I've never testified, Senator.
Senator DECONCINI. No. When did you testify before the Senate

Governmental Affairs Committee?
Mr. HENDERSON. I never did. They held off at the request of the

Senate Judiciary Committee. They've never given me confirmation.
Obviously my nomination has died because of the change in adminis-
tration, because I was never given a confirmation hearing, because they
were asked to hold off until the Senate Judiciary Committee held its
expeditious oversight hearings. .That's what I was told by the chief
counsel of the Senate Governmental Affairs Committee.

Senator DECONCINI. Did you ever hear those words "expeditious
oversight hearings" from the Senate Judiciary Committee?
Mr. HENDERSON. Yes; I did, Senator. On June 24, Senators Thur-

mond and Kennedy in a letter to the Justice Department said that, and
I quoted them in my statement—that it would be expeditious over-
sight hearings and we could proceed with Mr. Henderson's nomination.
That came from Senators Kennedy and Thurmond.

Senator DECONCINI. Did you think that had some bearing on .the
feeling that you would be able to testify when asked in April to testify?
Mr. HENDERSON. This is June 24, Senator.
Senator DECONCINI. Right.
Mr. HENDERSON. I had already appeared before the Senate Judiciary

Committee 2 weeks before that, so I obviously was prepared to appear
at any time.

Senator DECONCINI. Isn't it fair to say, Mr. Henderson, that the
Justice Department prevented you from testifying in April before this
committee?
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Mr. HENDERSON. It is fair, on a policy decision. That's a fair state-
ment. By May they had agreed to let me testify as to anything that the
Senate Judiciary Committee 

Senator DECONCINI. Do you think the fact that we had issued a
subpena for you and were ready to go to court had some bearing on the
Justice Department changinff

b 
their mind?

Mr. HENDERSON. I don't know, Senator. You would have to ask
the people who made the decision.

Senator, I have these logs. If you are interested, I will be happy
to give them to you.
Senator DECONCINI. We will be glad to have them. We will put

them in the record.
[The documents mentioned above were not submitted to the sub-

committee by Mr. Henderson at presstimed
Referring now to the oversight hearings that we are expeditiously

conducting on Mr. Nard, might I say I am very dispapomted, too,
Mr. Henderson, that we have not been able to do this sooner.
Mr. HENDERSON. So am I, Senator.
Senator DECONCINI. This case with Mr. Nard has been here far

too long, but with limited resources that I have on the subcommittee
that has taken on this thing it is the best I could do.
Can you tell us when you first became involved in the Nard case,

or did you become involved in the Nard case?
Mr. HENDERSON. No, sir, I didn't become involved. I can tell you

what contacts I had about it.
Senator DECONCINI. Would you tell us what contacts you had

regarding the Nard case?
Mr. HENDERSON. The first thing that I can remember was that

we were referred a letter from Judge Bell that had been sent by Mr.
Nard. This is the first thing I remember. There may be something
before this, but it is the first thing I remember.
One of my deputy section chiefs assigned it to one of our line

attorneys to prepare a response for Judge Bell or prepare a response
for the Assistant Attorney General, who would then send it on to
Judge Bell to see whether he wanted to meet.
The letter requested a meeting. It was from Mr. Nard. To my

recollection, it requested a meeting with Senator Hatch, Senator
Nunn, Mr. Nard, and Judge Bell. He wanted to make some charges
against certain Department of Justice officials.
That was assigned routinely to one of our line attorneys who did

some background on the situation to find out what stance we should
take in the matter,
Mrs. Brinkman—and you have a copy of this memo, Senator—

recommended to me that we send a letter for Judge Bell to sign to
send to Mr. Nard saying that it would not be possible to have a
meeting. That's what we did. Judge Bell sent such a letter. I think he
revised it, but he sent such a letter.

Senator DECONCINI. Were you involved in that decision as to the
reasons not to meet with Mr. Nard?
Mr. HENDERSON. Well, only so far as I was the chief of the section

and responsible for everything that comes through the section. This
was a citizen letter that the Attorney General's office had sent to us
to respond to.
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The memo obviously came through me. I reviewed it and approved
it and sent it on along with a draft letter.

Senator DECONCINI. Now did the complaint involve employees in
the Justice Department?
Mr. HENDERSON. I think it just said generally that that's what

he wanted to talk about.
Senator DECONCINI. What was the reluctance, to your knowledge,

to at least talk to him about it?
Mr. HENDERSON. Well, the line attorney in the Public Integrity

Section who did some background checking found that Mr. Nard
had been indicted in Pittsburgh and had plead guilty to income tax
charges. He had later, so I was informed, tried to withdraw his guilty
plea. When the judge refused to do that, he appealed to the Third
Circuit Court of Appeals, which affirmed the district court judge's
decision not to let Mr. Nard withdraw his plea of guilty.
Mr. Nard obviously had lawyers representing him. They had the

court system. They could make whatever complaints they had through
the court system.
I think another factor, Senator—there were several factors here.

I think just one factor was that here was a private citizen writing to
the Attorney General saying that he wants to bring two U.S. Senators
with him to a meeting at the Justice Department. I am sure the U.S.
Senator can, if he wants, get an appointment with the Attorney
General 
Senator DECONCINI. I agree.
Mr. HENDERSON [continuing]. Much quicker than a private citizen.

Had Senator Hatch or Senator Nunn wished—that was a factor.
Senator DECONCINI. Were there any specifics as to Mr. Nard's

complaint at that time regarding anyone in the Department of
Justice or in the Government?
Mr. HENDERSON. I don't have a copy of that letter Senator, with

me.
Senator DECONCINI. Were there allegations that Mr. Thornburgh

had acted improperly?
Mr. HENDERSON. That may have been the—I think, if you will

just bear with me 1 second, I may have a copy of that.
[Witness examines documents.]
Senator DECONCINI. Mr. Henderson, I am going to have to go to

the floor and vote.
Mr. HENDERSON. I don't think I do have a copy of it.
Senator DECONCINI. I will be back within 7 minutes. If you want

to look for that, we will take a 10-minute break at this time.
[Recess taken.]
Senator DECONCINI. The committee will reconvene.
Did you want to review the letter?
Mr. HENDERSON. Senator, I don't happen to have it. with me.

However, I would like to have the memo from Mrs. Brinkman to
me made a part of the record as to the reasons why we prepared
such a letter.

Senator DECONCINI. Do you have it?
Mr. HENDERSON. I do, Senator.
Senator DECONCINI. If you will give us a copy, we will make it

part of the record, without objection.
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Mr. HENDERSON. Thank you, Senator.
[The memorandum mentioned above was not submitted to the sub-

committee by Mr. Henderson by presstime.]
Senator DECONCINI. Were you here when Ms. Wagner testified?
Mr. HENDERSON. Yes, sir, I was.
Senator DECONCINI. Was she part of the Public Integrity Section?
Mr. HENDERSON. No, sir.
Senator DECONCINI. Were you surprised at all to hear her indicate

that she had heard that the file on Mr. Nard could not be found?
Mr. HENDERSON. I wasn't surprised or not surprised, Senator. I

don't know anything about them. The files that were in the Deputy's
office, if there ever were any files, I really don't have knowledge or
information about that.

Senator DECONCINI. Did you meet with U.S. Attorney Reynolds
regarding the Nard case?
Mr. HENDERSON. Yes, sir.
Senator DECONCINI. Do you recall when that was, approximately?
Mr. HENDERSON. No, Senator, I really don't, but I remember what

he asked me to do.
Senator DECONCINI. Can you tell us the nature of that meeting?
Mr. HENDERSON. Yes. He told me he was investigating this matter

in Iowa. He said he wanted to find the investigative file that had in-
vestigated Mr. Nard's charges about departmental officials. I told
him I didn't know anything about it. He said, "Would you try to
get it for me?" I said, "I 11 be happy to."
I assigned one of my line attorneys to attempt to find such a file. In

fact, it took quite some time. I think he wrote me a letter later saying,
"You never got the file for me." That was true. We had some trouble
finding it because we didn't exactly know what we were looking for.

Senator DECONCINI. When you say you didn't know what you were
looking for, you knew you were looking for 
Mr. HENDERSON. We were looking for the investigative file, but we

didn't know where it was.
Senator DECONCINI. On Jack Nard.
Mr. HENDERSON. That's correct, Senator.
Sentor DECONCINI. It was not in the Public Integrity Section?
Mr. HENDERSON. No, sir; it never was.
Senator DECONCINI. You were having someone look in other areas?
Mr. HENDERSON. In other parts of the Department of Justice, in

other divisions of the Department of Justice.
Finally, the line attorney came and told me that he had found some

files. Therefore, I wrote Mr. Reynolds a letter and said, "The next time
you're in Washington, please come by. We have a file, or the file. It's
everything we could find."
Mr. Reynolds did so. He came into the Public Integrity Section. My

recollection is he looked at the file and then he came into my office and
was very unhappy over what he had seen. He said, "This is not what I
was looking for."
I said something to the effect, "Well, I don't know what else there

is." I directed him to the Deputy's office to see if he could find some-
thing. Maybe the Deputy's office could help him.
The only connection with the Public Integrity Section and Mr.

Reynolds was that we were trying to do him a favor in collecting what-
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ever file we could find in the Department of Justice and making it
available to him.
Senator DECONCINI. You did not have any idea what was in the

file 
Mr. HENDERSON, Oh, no, sir.
Senator DECONCINI [continuing]. That you finally found?
Mr. HENDERSON. That we showed Mr. Reynolds?
Senator DECONCINI. Yes, that you showed him.
Mr. HENDERSON. I don't recall what was in it, Senator. The line

attorney found it. He told me he had it. It wasn't a case in the Public
Integrity Section.

Senator DECONCINI. I understand,
Mr. HENDERSON. We were doing a favor for the U.S. attorney in the

Northern District of Iowa.
Senator DECONCINI. I understand.
Mr. HENDERSON. I wrote him and said, "Please come in." I never

looked at it.
Senator DECONCINI. You never looked at it 
Mr. HENDERSON. No, sir.
Senator DECONCINI [continuing]. To know what was the nature of

the information that was in there?
Mr. HENDERSON. He may have told me and I've forgotten, but I

don't really recall what was in the file that Mr. Reynolds looked at.
Senator DECONCINI. Mr. Reynolds displayed some distress about

what was or was not in the file?
Mr. HENDERSON. Well, he said, "This is not what I wanted to see.

This is not the right file," or something to that effect. He was not happy
with what we had gathered.

Therefore, I said, "Well, the best thing for you to do is to go right to
the Deputy's office and find whatever they have because we didn't con-
duct the investigation."
Senator DECONCINI. Did Mr. Reynolds talk to you about the case

at all?
Mr. HENDERSON. Not in detail, maybe very generally the allega-

tions. I don't recall specifically anything about it, but I never got
into the details. I have heard some of the details this morning and
they did not ring a bell with me.

Senator DECONCINI. He didn't mention any accusations of mis-
conduct by someone in the Justice Department?
Mr. HENDERSON. Oh, yes.
Senator DECONCINI. He did?
Mr. HENDERSON. Yes; but when I say "details," I mean the details

of the Armour case, and that I don't know.
Actually he mentioned the name of Senator Hugh Scott.
Senator DECONCINI. Did your line attorney or you contact Mary

Wagner then? Do you know?
Mr. HENDERSON. Not that I know of.
Senator DECONCINI. You do not know? You never talked to her

about it?
Mr. HENDERSON. Not that I recall, Senator.
Senator DECONCINI. Therefore, as far as you know, you do not

know if there is a file that Mary Wagner put together?
Mr. HENDERSON. No, sir.
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Senator DECONCINI. Certainly it was never in the possession of the
Public Integrity Section?
Mr. HENDERSON. To my knowledge, that's correct, Senator.
Senator DECONCINI. Did you participate in the meeting in August of

1979 with John Keeney, Phillip Heymann, and U.S. Attorney
Reynolds?
Mr. HENDERSON. Well, I don't know whether I participated;

I was present at the meeting.
Senator DECONCINI. You were present?
Mr. HENDERSON. Yes, I was.
Senator DECONCINI. Can you tell us what went on in that meeting?
Mr. HENDERSON. To the best of my recollection, the meeting was

called by Mr. Heymann. He invited me to come over to the meeting,
and I attended.
The issue was whether and in what manner Mr. Reynolds would

continue the grand jury investigation out in Iowa. There was some
discussion by Mr. Reynolds on what he had done and what he was
about to do. My recollection was that Mr. Heymann said, "Fine.
Go ahead."
Senator DECONCINI. If I informed you that we believe Mr. Reynolds

is going to testify that there was a great deal of pressure brought to
bear not to proceed with that, would you say that's not your recollec-
tion?
Mr. HENDERSON. Well, Senator, I happened to read the statement

that Mr. Reynolds submitted to the committee. I don't think that he
said there was pressure. I think there was a discussion and he was
allowed to continue.
There was a discussion of whether the subpena for Mary Wagner

was appropriate. I don't recall what the resolution of that was. I
think Mr. Reynolds explained his viewpoint as to why he did what
he did.
Senator DECONCINI. How long did the meeting take place?
Mr. HENDERSON. I don't recall, Senator.
Senator DECONCINI. Were you there for all of it?
Mr. HENDERSON. I don't recall whether I was or not.
Senator DECONCINI. Was your opinion sought?
Mr. HENDERSON. I don't recall ever giving my opinion. I probably

was asked to relate some facts that the Public Integrity Section had
about the matter. However, I don't recall ever giving my opinion
as to whether or not the investigation should go another 2 months,
another 6 months, or whether witness X or Y should be called. I
don't recall having much to say at the meeting.
I was called over by Mr. Heymann and I attended. I don't recall

giving an opinion of it.
Senator DECONCINI. Would you say that there was any pressure

applied to Mr. Reynolds?
Mr. HENDERSON.I wouldn't say there was pressure. I would say

there was a discussion of whether the investigation was proceeding
in a correct manner. Mr. Reynolds explained his position. My rec-
ollection is that at the end of the meeting Mr. Heymann said, "Well,
go ahead." He did so, as far as I know.

Senator DECONCINI. Was there any recommendation or discus-
sion there about not going ahead?
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Mr. HENDERSON. Not that I recall.
Senator DECONCINI. By Mr. Heymann or Mr. Keeney?
Mr. HENDERSON. Not that I recall.

. Senator DECONCINI. Did you ever have opportunity while work-
ing for the Department of Justice to hear complaints about the
Reynolds investigation of the Nard matter? Did you ever have any
discussions with anybody on that subject matter?
Mr. HENDERSON. If you have a particular instance in mind, Sena-

tor 
Senator DECONCINI. No, I don't. I was just asking the general

question.
Mr. HENDERSON. I am sure that it may have come up. I don't

recall any specific instance right now. Once again, this was not a
case in the Public Integrity Section, so it was not as great an interest
to me as cases in the Public Integrity Section were. This case was being
handled in the Northern District of Iowa.

Senator DECONCINI. At the meeting with Mr. Heymann and
Mr. Reynolds and Mr. Keeney that you were in on in August, do
you recall Mr. Heymann's statement complaining about the Reynolds
investigation of the Nard matter?
Mr. HENDERSON. At the meeting?
Senator DECONCINI. At the meeting.
Mr. HENDERSON. I don't recall.
Senator DECONCINI. What about before or after the meeting?
Mr. HENDERSON. I don't recall.
Senator DECONCINI. Have you had any discussions with Phil

Heymann regarding the Reynolds investigation of the Nard matter
other than that meeting?
Mr. HENDERSON. I may have, but I don't recall a specific meeting,

Senator.
Senator DECONCINI. What about prior to today's hearing—did you

discuss it with Mr. Heymann?
Mr. HENDERSON. I got permission from him to come up here

today. I called him.
Senator DECONCINI. Did you talk to him about this case?
Mr. HENDERSON. No; I didn't talk to him about the facts of this

case. I just told him that I was going to send you a letter asking to

appear before this committee on Monday and would that be all right

with him. He said yes. That's what I did.
Senator DECONCINI. You have not talked to him about the Nard

case?
Mr. HENDERSON. About the facts of this case? No, I haven't.

Senator DECONCINI. Did you have any conversations with the U.S.

attorney in the Western District of Pennsylvania, Mr. Griffith, re-

garding the Nard case?
Mr. HENDERSON. Telephone conversations?
Senator DECONCINI. Either.
Mr. HENDERSON. Well, Senator, you announced at the beginning of

this hearing today that you wanted to keep the Judge. Weis matter

separate. Are you including the Judge Weis matter in this then?

Senator DECONCINI. Well, I am just asking you whether or not you

had any conversation with Mr. Griffith. I have not asked you about

Mr. Weis yet.
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Mr. HENDERSON. I received a letter from Blair Griffith about the
Weis matter, in which he discusses Mr. Nard and his characterization
of Mr. Nard's charges.
Senator DECONCINI. Did you talk to Mr. Griffith about the Nard

case?
Mr. HENDERSON. I don't recall ever discussing that with Mr.

Griffith.
Senator DECONCINI. You don't?
Mr. HENDERSON. I don't recall it.
Senator DECONCINI. Would you have had a discussion about the

Weis/Nard case or Nard/Weis case or any 
Mr. HENDERSON. Oral discussion?
Senator DECONCINI. Yes.
Mr. HENDERSON. I don't recall it. I got the letter and we reacted to

the letter on paper. I can make those documents available to you,
Senator.
Senator DECONCINI. You don't recall having any discussion with

him where supposedly you indicated the Nard case had been thor-
oughly investigated?
Mr. HENDERSON. To Mr. Griffith?
Senator DECONCINI. Yes.
Mr. HENDERSON. I saw that in a newspaper article about me,

Senator. I don't ever recall making a statement like that. I wouldn't
have any knowledge of whether it. was investigated thoroughly or
not. I didn't conduct any investigation.

Senator DECONCINI. You would not have any knowledge from
your own investigation. You would only have knowledge if someone
in the Department had told you.
Mr. HENDERSON. Someone may have characterized it as that and

I may have repeated that, but I don't recall that.
Senator DECONCINI. However, you would have had knowledge also

from the fact that you were at the meeting with Mr. Reynolds and
Mr. Heymann—
Mr. HENDERSON. Oh, this was much later.
Senator DECONCINI. Oh, that's right.
Mr. HENDERSON. Yes; that's much later.
Senator DECONCINI. That's right. Before that you had no meetings

with anyone regarding the Nard case?
Mr. HENDERSON. It may have been mentioned in passing, but, no,

not official meetings such as the meeting in Mr. Heymann's office.
That was an official meeting.
Mr. Nard testified against Mr. Thornburgh, so I had known his

name since—I knew who he was.
If you would like, I'd like to tell you about the one time I met Mr.

Nard.
Senator DECONCINI. Sure. Go ahead. Tell us.
Mr. HENDERSON. I think it was in 1978 that I attended a dinner

here in Washington, D.C. It was called the White House Press Cor-
respondents' Dinner. It was about 1,500 people at the Washington
Hilton Hotel.
I was sitting at a table with about 10 other people. I felt a tap on

my shoulder. When I turned around, it was a man standing there.
He had his finger pointed at me and he said, "Are you Henderson?"
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I said, "My name is Tom Henderson." He said, "Well, my name is
John Nard and you're going to be hearing from me." With that, he
turned around and walked away. That was the first time I'd ever
met Mr. Nard. I never really met him. I never shook hands with him.
Senator DECONCINI. Do you recall having a meeting with a jour-

nalist by the name of Greg Rushford in February of 1978 or any time?
Mr. HENDERSON. Yes. I believe he's associated with Mr. Nard.
Senator DECONCINI. What association does he have with Mr. Nard?

Do you know?
Mr. HENDERSON. Mr. Rushford told me that Mr. Nard helps to

pay his salary.
Senator DECONCINI. Do you recall telling Mr. Rushford that

"the Nard case had been thoroughly and exhaustively investigated"?
Mr. HENDERSON. No, I don't recall saying that, Senator.
Senator DECONCINI. Mr. Henderson, I can't remember if I

put you under oath or not. Do you have any objection to taking the
oath and having it retroactive to your statement?
Mr. HENDERSON. I have no objection, Senator.
Senator DECONCINI. Would you please raise your right hand?
Do you swear the testimony you have given to this committee is

the truth, so help you God?
Mr. HENDERSON. I do.
Senator DECONCINI. Thank you. I have no further questions at

this time, Mr. Henderson. If you have any statement you want to
make in closing, please do so.
Mr. HENDERSON. Well, I have one final comment, Senator.
I only hope that this committee, if it is going to look into and

review the rest of the cases of the Public Integrity Section, that it
do so expeditiously because the rights of people are being affected.
I urge the committee to move expeditiously.

Senator DECONCINI. Mr. Henderson, as I have told Judge Renfrew,
this would be expedited if we had the ability to have our staffs, more
than just one attorney from each side. I wish you would convey that
back to Mr. Heymann and to Mr. Renfrew.
We would be glad to send down several people to review those files.

It takes hours and hours and hours to prepare testimony and questions
to hold an oversight hearing like today's, particularly when you are
limited to only one lawyer on each side.

If they would reconsider that, it would be very helpful to us.
Mr. HENDERSON. Thank you, Senator.
Senator DECONCINI. Thank you.
[The prepared statement of Mr. Henderson follows:]

PREPARED STATEMENT OF THOMAS H. HENDERSON

Mr. Chairman, I appreciate the opportunity to submit this statement to the

Committee. There has been a great deal of confusion and misunderstanding in

the press and elsewhere regarding the role of the Public Integrity Section and the

handling of some of its cases. As Chief of the Public Integrity Section from its

founding in 1976 through June 2 of this year, I am extremely proud of the efforts

and accomplishments of the Section and its attorneys. I thus welcome this oppor-

tunity to state my position for the record.
I would briefly like to explain the background of the Public Integrity Section

and describe how it has operated over the last four years.
The Public Integrity Section was formed in 1976, during the Ford Administra-

tion, under the direction of Assistant Attorney General Richard Thornburgh.
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I was greatly honored when Mr. Thornburgh selected me to head the new Sec-
tion. I had joined the Criminal Division of the Justice Department immediately
after law school in 1966 and my experience over ten years had been extremely
rewarding and meaningful. I thus welcomed the challenge of directing a section
whose mission was to investigate and prosecute public corruption, an area too
often overlooked in the past. In the first few months I recruited and hired seven
attorneys, making every effort to hire the most qualified and experienced people
then available. It was not then and never has been difficult to find bright and
aggressive attorneys eager to work in this most important and challenging field.

Benjamin Civiletti became Assistant Attorney General in 1977 and like his
predecessor was totally supportive of the mission and efforts of the Public In-
tegrity Section. Under his leadership, the Section doubled in size to 16 attorneys
and was assigned progressively more cases and more responsibility, including
the entire Korean bribery investigation. Since Phil Heymann took over in mid-
1978 as Assistant Attorney General, the Section has grown to 28 attorneys and
has continued to handle professionally scores of significant corruption cases
throughout the country.
The attorneys in the Section have been hired solely on the basis of merit—

specifically, academic credentials and legal experience. We have never hired a
political referral and I have no idea what, if any, political affiliations Section
attorneys have. The attorneys represent a rather impressive cross-section of
backgrounds—geographic, racial, social and experiential and I can assure this
Committee that each and every one deeply and justifiably resents any notion
that they have been anything but professional and impartial in their duties.
In furtherance of your oversight responsibilities, this Committee has chosen

to focus on approximately 15 matters handled by the Section during the last
four years. While all matters handled by the Section are important, I should
point out that these 15 matters constitute only a small fraction of the Section's
business. Since the Committee is studying the performance of the Section, I
feel it is appropriate to review briefly some of the Section's accomplishments.

1. Operationally, the Section has handled thousands of matters, including
several hundred investigations, and approximately a hundred indictments. We
have investigated, tried and convicted corrupt officials ranging from United
States Congressmen to Ambassadors to high Executive Branch officials, to State
legislators and executive officials to mayors and to police chiefs. These cases are
invariably difficult, legally and factually, and in every case they are very visible
to the public. A complete listing of Section prosecutions is set forth in our annual
reports to Congress which I would be glad to make available. The prosecution
record of the Section is one we are extremely proud of and demonstrates, I be-
lieve, a high level of competence, perseverance and courage.
The nonoperational responsibilities of the Section are no less important:
2. Section attorneys have processed almost all matters falling under the Special

Prosecutor provisions of the Ethics in Government Act of 1978.
3. Section attorneys, in conjunction with attorneys from the Fraud Section

and agents from the White Collar Crime Section of the FBI, have conducted
six highly successful week-long seminars for over 500 federal prosecutors and
investigators on substantive and procedural methods for combatting corruption
and fraud.

4. Section attorneys monitor and approve all federal election investigations
nationwide.

5. Section attorneys regularly advise a wide range of federal agencies on cor-
ruption matters.

6. Section attorneys provide ongoing advice, support services and operational
assistance to most United States Attorneys' offices on corruption matters.

7. Section attorneys participated in numerous Department of Justice and
congressional legislation initiatives affecting the corruption area, including the
Federal Criminal Code and the various amendments to the Federal Election
Compaign Act.
8. Along with the Fraud Section, the Public Integrity Section has actively

participated in the institution and operation of the newly formed Economic
Crime Enforcement Program.

9. Section attorneys have participated in the training and advising of the
newly-appointed Inspectors General and their aides on corruption matters.

10. Section attorneys have been involved in ongoing efforts to monitor major
corruption problems and initiatives in order to assist the Attorney General in
setting nationwide investigative and prosecutive priorities.
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11. Section attorneys have responded to or provided information for responses

to over a thousand pieces of correspondence addressed to the Department of

justice from other executive agencies.
In sum, the accomplishments of the Public Integrity Section have, in my not

unbiased opinion, been impressive, particularly considering its recent origin

and relatively small size. While each of the matters the Committee is looking

into was handled properly and professionally, in considering your oversight, I

sincerely hope this Committee will not lose sight of the fact that they represent

only a small percentage of the Section's work.
Turning to the subject matter that is of direct concern to the Committee,

I would like to discuss generally how cases are handled in the Public Integrity

Section. Each case is assigned to a line attorney who is primarily responsible

for conducting the investigation. The line attorney reports regularly to a deputy

chief, who is an experienced, tested prosecutor.
Periodically, all matters are reviewed by the chief. At some point after receipt

of a matter, a prosecutive decision must be made. With a great many matters,

no amount of investigation could produce a successful prosecution and such

matters are closed quickly. The more substantial matters are investigated either

by the FBI or some other investigative agency at out direction. The direction

and scope of each investigation is inherently discretionary. Reasonable, experienc-

ed prosecutors can and do often pursue similar investigations differently. When

the investigation has run its course. a prosecutive recommendation is rendered

by the line attorney, usually in the form of a memo, after consultation with a

deputy chief and/or the chief.
Since 1978, in every case where prosecution was recommended and in some

cases where no prosecution was recommended. an indictment review committee

was convened consisting of four to six of the most experienced attorneys in the

Section. They challenge every aspect of the proposed prosecution or declination

and afford the responsible line attorney an opportunity to defend his recom-

mendation. This process insures that the prosecutive decisions of the Section

have the benefit of the informed judgment of its most senior professional members.

Proposed indictments and recommended declinations in close or significant

cases are then sent to the Deputy Assistant Attorney General for review and

input. In the most significant cases the recommendation is also reviewed by

the Assistant Attorney General.
In all but a few cases. the Section's recommendation is accepted with little

or no change by the front office. If and when the front office rejects our position,

we are given full opportunity to express our disagreement. In each of the handful

of matters where the front office has reversed our recommendation in the last

four years, the difference was purely on the merits and I believe the prevailing

position was, in every instance, reasonable and impartial. In the entire life

of the Public Integrity Section, not once has a prosecutive decision been made

based on political or partisan factors.
The major focus of this committee appears to be cases where we ultimately

declined prosecution. For understandable reasons there has been considerable

confusion and misunderstanding regarding our decisions to decline prosecution,

and this confusion and misunderstanding have apparently engendered the con-

troversy which precipitated these hearings. Phil Heymann, in his supplemental

remarks to this Committee on April 23, 1980, explained with great clarity the

reasons for these misunderstandings and the unfairness to the Section that

arises therefrom. I strongly endorse Mr. Heymann's words and recommend

them to all who have an interest in this subject.
In the interest of brevity I will not repeat Mr. Heymann's words, but I do

want to speak for a moment on the general subject of declinations. In every

matter referred to us. someone thinks the subject committed a crime. In ma
ny

cases referred to us but not prosecuted, the subject committed acts that 
are

unethical, immoral, and at best lacking in judgment. In some cases re
ferred

to us but not prosecuted, the subject might even have committed crimina
l acts

of which we are unable to obtain sufficient evidence.
Because of this reality, the press, the public, and occasionally member

s of

Congress, quite understandably are disturbed when we decline prosecutio
n of a

matter. This disturbance not infrequently translates into criticism and 
suspicion

of our motives. Needless to say, almost every decision to prosecute a 
public

figure is met with equally strident criticism. We have recognized the inevit
ability

of this negative reaction throughout our existance and have nonethele
ss en-

deavored to call every case on its merits regardless of consequences.

77-042 0 - 81 - 8
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A decision not to prosecute does not necessarily mean we approve of the ques-
tioned behavior. A decision not to prosecute does not necessarily mean we person-
ally believe the subject is innocent. A decision not to prosecute does not neces-
sarily mean we disbelive the accusers. A decision not to prosecute may mean
only that the available admissible evidence is insufficient, factually or legally
to warrant a successful criminal prosecutiou. In order to convict an individual,
the Constitution requires we submit to a jury legally admissible evidence suf-
ficient to prove our case beyond a reasonable doubt. Crafted on this Constitutional
requirement is the general Department policy of not returning an indictment,
even when the evidence is legally sufficient, when there is little likelihood of con-
viction. This is a fair, sensible rule which insures that limited resources are diverted
from hopeless causes and guarantees that individuals will not be put through
the burden and stigma of criminal trial unless we have the quantum of evidence
needed to convict. The credibility of the Department of Justice demands no less.
The practical effect of these rules and policies is that a great rnanycases have

been declined by the Section where the subjects might well have been guilty or at
least critics are justified in believing they were guilty. It does not, should not,
and cannot follow, however, that the decision not to prosecute was made for
improper reasons. This charge, while easily made by critics, is virtually impossible
to rebut because of the appropriately strong secrecy obligations on a federal
prosecutor. But make no mistake about it, the charge of coverup, whitewash,
or fix is a most grave one that can spell capital punishment to a prosecutor's reputa-
tion and professional future. It has been obviously distressing to me that I have
been wrongly subjected to these charges. It is even more distressing that thededicated young attorneys, past, present and future, who must handle these
cases on the line are being subjected jto such charges. In all my 13 years in the
Department of Justice, and particularly my tenure with the Public IntegritySection, I have never seen an improper motive enter into any decision not toprosecute or investigate. I would not tolerate such interference and I am absolutelyconfident that none of the line attorneys who work these cases would sit quietlyby were their decisions and recommendations second-guessed for improperreasons.
A fix or coverup by a prosecutor is, in my mind, one of the most serious criminalabuses of the public trust imaginable. The Public Integrity Section was createdin the wake of Watergate. I and all the Section attorneys were drawn to theSection because we wanted to fight that sort of abuse of power, not because wewant to repeat or emulate it.
It is entirely 'appropriate that the Senate Judiciary Committee be vigilant inits oversight of the Department to insure that abuses of the prosecutorial powersdo not take place. I question, however, whether there has been a sufficient predicatebrought to this Committee to justify the present scope of these oversight hearings.As an example, the subject matter of the hearing today has been representedto be oversight of the Public Integrity Section in its handling of the so-called"John Nard matter." A cursory examination of Mr. Nard's contracts with theDepartment of Justice would clearly reveal that the Public Integrity Section'sinvolvement with this matter was tangential at best. It is difficult to imaginewhat legitimate oversight function could be served in reviewing a situation inwhich the Section had such minimal involvement.
For the record, I also feel compelled to state my concerns as to the manner inwhich this Committee has pursued its present oversight objectives regarding

the Public Integrity Section. Even assuming a sufficient predicate for the sort ofoversight the Committee is engaged in, the procedures followed in this instancehave proven unnecessarily prejudicial to the reputations of individuals whowere subjects of the questioned investigations.
Both before and after obtaining access to Section files, numerous articles haveappeared in the media, invariably based on material derived from this Committee,which state, directly or indirectly, that various public officials wrongly escapedprosecution even though evidence indicates their guilt. The unfairness and damageto these individuals from these leaks is immeasurable. While the press has a rightand, indeed, an obligation to report matters of official wrongdoing, this Committee,when pursuing the important task of overseeing sensitive criminal prosecutions,has a solemn obligation to assure fairness to all concerned. In conducting futureoversights of this type, I would urge the Committee to institute greater controlsover information obtained. The power of a prosecutor in our system to obtainInformation in pursuit of wrongdoing is awesome. With this power comes anoverriding obligation of discretion in the use of this information and a full panoply
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of procedural rights come into play once charges are publicly made. If this Com-
mittee chooses to exercise its oversight power in a way that utilizes this information
with no regard for the rights and reputations of affected individuals, then I
question the utility of this exercise.
On a more personal note, the manner in which these hearings have proceeded

has proven extremely prejudicial to myself and other Department officials who
have endured an unwarranted cloud cast over their heads for many months with
little or no promise of resolution. The following chronology of my own situation
illustrates this problem:

1) In January 1980, after a 12-year career in the Justice Department, I ac-
cepted a Presidential nomination to be Special Counsel of the Merit Systems
Protection Board. I accepted the nomination only after considerable con-

templation because it meant giving up a position I had enjoyed and which I

felt was extremely important.
2) In February, I began cooperating with the Senate Governmental Affairs

Committee which had responsibility for my nomination.
3) In March, the Federal Times printed articles alleging the "mishandling"

of 12 cases by the Public Integrity Section during my tenure. The Privacy Act
and other legal strictures, prohibited my responding to these charges. Suffice

it to say that the charges of mishandilng as to each of the 12 cases were unfounded,

and a careful examination of the files makes clear that each questioned case

was handled professionally and honestly.
4) In April, Senator Hatch asked that I appear before the Senate Judiciary

Committee at the Justice Department authorization hearings, but a policy

decision was made by the Criminal Division which kept me from testifying.

The decision was based on the fact that the Division felt testimony at such

a hearing should be provided by higher ranking officials. I was then and I remain

willing to testify regrading any matter under my stewardship at Public Integrity.

5) In May, after several discussions between Justice Department officials

and Judiciary Committee personnel, the Department agreed to permit me to

testify in person.
6) In early June, at the request of the Judiciary Committee,the Senate Govern-

mental Affairs Committee agreed to delay my confirmation hearings until over-

sight hearings could be held by Judiciary. The Governmental Affairs Committee,

whose staff had already reviewed most of the questioned cases, assured me that

Judiciary had agreed to be expeditious.
7) On June 9, I received a letter from Senator DeConcini requesting me to

appear as a "witness" in oversight hearings on the Public Integrity Section to

be held by the Judiciary Committee.
8) On June 11, I appeared before the Committee along with Assistant Attor-

ney General Heymann. At that time several Senators publicly repeated allega-

tions which had appeared about me and the Section in the press. After several

Senators had spoken, Mr. Heymann requested an opportunity to respond, but

was refused. The Committee then adjourned without the benefit of testimony

from either Mr, Heymann or me. As a result, I was not given the opportunity

to answer any of the charges that had been made in spite of having been 
specif-

ically called before the Committee as a "witness."
9) On June 24, this Committee and Justice agreed on Committee access to

Public Integrity Section investigative files and virtually all requested files hav
e

since been made available to Committee staff. On that date Senators Kennedy

and Thurmond wrote that "Senators directly involved will be able to procee
d

expeditiously with the oversight hearings and Mr. Henderson's nomination.
"

Having obtained access to the files in June, the Committee has since sh
own

limited interest in reviewing the material provided. Despite complaints tha
t

the Department was delaying and stonewalling the Committee's efforts
, all

the files have yet to be reviewed.
10) One hundred seventy-one days have now passed since the agreement and

there have been no oversight hearings although negative articles regar
ding the

Section citing Senate sources have continued. The failure of the Commi
ttee to

hold such hearings has meant that my nomination has died without m
y ever

being allowed to respond publicly to the baseless and often scurrilous all
egations

that were made against me and the attorneys in the Public Integrity 
Section.

Moreover, the position for which I had been nominated has remained vacan
t for

almost one year.
I remain confident that once the questioned cases are objectively and 

carefully

reviewed by the Committee no questions will remain regarding the S
ection's
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performance. I only hope that if the Committee intends to continue its efforts in
this regard it do so expeditiously with due regard for the rights of all concerned.
I remain willing and eager to cooperate in this regard and stand ready to answer
any and all questions this Committee might have.

Senator DECONCINI. Our next witness will be Mr. James Reynolds,
U.S. attorney in Iowa from Cedar Rapids.
Mr. Reynolds, would you raise your right hand, please?
Do you swear the testimony you are about to give this committee

is the truth, so help you God?
Mr. REYNOLDS. I do.
Senator DECONCINI. Do you have any opening statement, Mr.

Reynolds?

STATEMENT OF JAMES H. REYNOLDS, U.S. ATTORNEY, STATE OF
IOWA

Mr. REYNOLDS. If I could, I would like to incorporate my letter
which I previously sent to this committee as part of my statement.
Senator DECONCINI. Without objection, it will appear in the record.
Mr. REYNOLDS. That pretty well details my involvement here.
Senator DECONCINI. Would you give us background as to what

your occupation is, where you reside, and how long you have been in
that office?
Mr. REYNOLDS.Yes. I am a practicing attorney in the State of Iowa.

I started out my first 2 years as the pi osecutor for the county attor-
ney's office and thereafter joined the law firm of Reynolds, Kenline,
Rodell, Brightbach & McCarthy in Dubuque, Iowa. I practiced law
there as a trial lawyer for 12 years.
In 1977 I was appointed by President Carter as U.S. attorney for

the Northern District of Iowa.
Senator DECONCINI. You are serving in that position now?
Mr. REYNOLDS. I am serving in that capacity at the present time.
Senator DECONCINI. When did Mr. Nard first contact you,

Mr. Reynolds?
Mr. REYNOLDS. He first contacted me the day before I was sworn

in in November 1977 in a telephone conversation. He called me at my
home and made his allegations regarding the handling of his charges
against Armour & Co. and the two lawsuits in Pittsburgh and Sioux
City and their investigation by the then U.S. attorney, soon to be
the former U.S. attorney, Evan Hultman, in his office.

Senator DECONCINI. Did he give you any names, witnesses, or
persons that could verify any of his allegations?
Mr. REYNOLDS. Yes; he did. He gave me the name of Senator

Orrin Hatch who had been a personal witness to some of the matter.
Particularly, at that time Senator Hatch had been a private practicing
attorney in Pittsburgh, Pa., and had represented some subcontractor—
one in particular I believe was Mr. Nard's brother-in-law—in regard
to the Armour suit in Pittsburgh and that he had some personal
knowledge and also had had some conversations with U.S. Attorney
Hultman and had been told by Mr. Hultman that indictments were
forthcoming and never were.

Also, he said that Clark Mollenhoff had had such conversations
and that he was an investigative reporter, a Pulitzer Prize-winning
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reporter from the Des Moines Register, which is our statewide news-

paper, with whom I was also familiar. He said he would also verify

this.
Senator DECONCINI. Did you talk to all of those people?
Mr. REYNOLDS. Yes. The first thing after I was sworn in we had a

U.S. attorneys' meeting here in Washington. Both of those persons

were talked to.
I first went to the Department and explained my situation to

then Associate Attorney General Mike Egan, who referred me to

Ben Civiletti's office, who was then head of the Criminal Division.

He wasn't in, so they sent me to Tim Baker's office.
I told Mr. Baker the allegations that had been made to me. He

referred me to Tom Henderson. I then met with Tom Henderson.

Tom indicated that he was generally familiar with the allegations

regarding Senator Scott. He indicated that there were some matters

that he was familiar with, that he was familiar with an investigation

that had been made, that it had been made by Mary Wagner, and

that he would see that her investigative files would be obtained.

I also indicated that I was going to talk to Clark Mollenhoff and

to Mr. Nard and Senator Hatch. He indicated that it might not be a

good idea to do that until I had obtained the files, that Mr. Nard

was kind of a crank.
I then left. The next day I did have breakfast here at the Senate

with Senator Hatch. He explained his personal involvement and

his conversations with Mr. Hultman. He confirmed some of the allega-

tions that Mr. Nard had been making.
I then later on got a telephone call at the hotel, where I was staying,

from Clark Mollenhoff, in which he then verified again his involvement

in it. From his involvement here in Washington I felt that Mr.

Mollenhoff had been a most knowledgeable person about Washington.

I was totally ignorant of anything. That was the first time I had

ever been here. He had been a special consultant to the White House

and President Nixon. I knew what he had done in his investigative

work. I thought he probably knew the situation well.
He confirmed the allegations. Therefore, at that point I felt I had

predicate enough to press on to get the files.
Senator DECONCINI. Did you say you met with Mr. Civiletti or

tried to do so?
Mr. REYNOLDS. I tried to, but he then was not available. Therefore,

I saw Tim Baker. In fact, ironically, I saw him as Mr. Marston w
as

coming out from talking to him. I went in and talked to him ri
ght

after that about Pittsburgh.
Senator DECONCINI. Did Mr. Baker indicate anything in particula

r

that the Justice Department was doing about the Nard case?

Mr. REYNOLDS. No. He thought that Tom Henderson knew s
ome-

thing about it, and he didn't really know anything about it. 
He

referred me to Henderson. He basically was a conduit, as Mik
e Egan

was. Neither one of them was familiar with it.
Senator DECONCINI. Mr. Henderson did not know much abo

ut it,

either?
Mr. REYNOLDS. Well, he indicated that he at least was aware

 of

the fact that there had been some sort of an investigation 
of Jack

Nard's charges by the Justice Department.
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Senator DECONCINI. Did he tell you who had done that
investigation?
Mr. REYNOLDS. As I recall, I think he even gave me the name of the

person who did it because later on in my correspondence—I think
that's where I got the name Mary Wagner from. Then I tried to
find out where she was and if she was still at the Department. I found
out she wasn't. I made a call to her and talked to her on the phone.
I then told Mr. Nard that I was going to limit my investigation

simply to whether or not the Department had investigated his
complaints. I wasn't going to go back and retry the two perjury
cases. I was not going to go back and do Mr. Hultraan's investigation
again. I was simply going to investigate whether or not his charges
had been properly investigated.
Senator DECONCINI. Now your testimony is that Mr. Henderson

referred you to Ms. Wagner, to your recollection?
Mr. REYNOLDS. He said that he would get her files for me. I asked

him if he would and he said he would.
Senator DECONCINI. Then you left town?
Mr. REYNOLDS. Then I left town. On the 19th of December I

then wrote to him after I had waited 30 days. That was the 19th
of November. I waited 30 days. I had not received them. I wrote
him a letter, which is also attached to my statement. Nothing
happened. I had no response.
Then, as you recall, the Marston matter became quite a matter

of public concern. The Attorney General felt that, rather than be
surprised by investigations of high prominent officials, he wanted
all of us in the field that were doing such things to consolidate by
sending notification of that to Mr. Tyson, our director.
I did that, and in the letter I mentioned that particular case and

these people that were the subjects of Mr. Nard's complaint, all
being prominent persons, filling the criterion that Judge Bell had
set forth. In the final paragraph I asked him if additionally they
could get me these files so that I could verify these allegations so
that I would be able to close up the file.

Thereafter I then got a call from Tom Henderson saying that the
files had been found and that they would be made available to me.
I told Tom that I would be in the U.S. attorneys' meeting in March
and that I would stop in his office at that time and review the files.
He followed it up with a letter, which is also attached.

Thereafter, I did show up negotiating through the line attorney
at Public Integrity named Eric Holder. I came over then to the
Public Integrity office. They produced a file which was basically
part of Jack Nard's tax file, his criminal prosecution part. I looked
at that.
I went back to Tom and said, "This is not Mary Wagner's file.

This is something else. I don't know what this is. This is part of the
the tax file. I didn't want that."
He said, "I don't know where it might be. It might be over at

the Department."
Therefore, I went over to the Justice Department, the main

justice. The Criminal Division at that time, his office, was in another
building.
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I went over there and talked to Judy Woolley who had been Mary
Wagner's secretary, She indicated that there was a file. She recalled
it. It was, I think she said, an inch or an inch and a half thick and
that she thought it had been put away in dead storage up in the
upper level of the Justice Department.
I then went with her up there and met with a lady supposedly

in charge of these records. We looked for the rest of the day to try
to find these files and could find nothing.
I found one file which was Maureen Gevlin's, the other lady with

Mary Wagner who made the investigation. It was a simple yellow
sheet of paper in a file and a couple little notes on it, and that was it.
I went back to Tom Henderson at the end of the day and said,

"I've been over there. There are no files. Whatever it is is gone.
Nobody can find it."
He said, "Well, I don't know what to do. Why don't you just

write and ask Mary Wagner to send you a letter telling who she
saw and what she did in her investigation. You can verify four out
of five of those and you can reconstruct the file."
I said, "That sounds like about all I can do."
I went home and wrote a registered letter to Mary Wagner asking

her to do that. I did not receive a response. She did call back and
said she would do that.
I waited 30 days. Nothing happened. I waited another 60 days.

Nothing happened. I then started calling her. It seemed to me that I
was getting a runaround. She was always in conference, at lunch, or
something. She never would call me back.
I started to become concerned. I discussed it with my staff. We

came to the conclusion that I guess all I had left to do was to subpena
her to the grand jury so that she would answer my letter.
I did subpena her to the grand jury. She called me upon being

served and indicated that she was pregnant and that her doctor
would not let her travel.
I said, "Well, all I wanted, Mary, was for you to answer my letter.

If you'll do that and send me a letter from your doctor, I will excuse
you from testifying on the date," which was about 7 days away.
The time for the appearance came and went. I still had not received

her letter. I never received a letter from the doctor. I had the
Marshall's office call to see where she was. She was at home. She
indicated that she was confused and thought that the date to appear
was Thursday rather than Tuesday and that she was not going to
appear. She thought that the letter from her doctor had gone out
and she would send a letter in response to my letter. She apparently
hadn't sent that yet.
I went back and discussed it with Chief Judge McManus, as to

whether or not I should cite Mary for contempt for failing to show
up. After thinking it over myself, I thought it was an internal Justice
Department matter. At that point nothing had been in any press
and nobody had heard anything.
I felt that very important people were involved and some reputations

were at stake, as Mr. Henderson said, and I wanted to be sure that
this had not gotten into any public record where anyone could have
access to it. No one knew about it. I had strictly discussed it only
within the Department and with people who I thought should know.
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At that point if I had sought the citation for contempt of a former
Justice Department official of Mary's stature, it would have caused
concern.

Therefore, I called Griffin Bell and talked to Phil Jordan of his
office, who indicated he would check on it and see what would happen.
He called me back. He said, "I'll get Mary to write you the letter."
I said, "Well, I've been trying to get it done. If you can do it any

better than I can, OK, fine.'
I still hadn't received the letter from the doctor. We were supposed

to get the letter from Judge Bell on Wednesday. I still hadn't gotten
it by that Friday. Finally, it came across on our teletype appearing
to have been delivered that Friday.

This letter basically said—and I believe there is a copy of it at-
tached—that if there ever was a file, here's who I talked to. It ap-
peared very clearly that she had not done any investigation other than
maybe talking to a few people.

Therefore, I felt at that point I had to do the investigation of Mr.
Hultman's investigation. That's when I commenced with the grand
jury.

Senator DECONCINI. Your own investigation?
Mr. REYNOLDS. That's correct.
Senator DECONCINI. Did you give up on asking Mr. Henderson

to help you? Did you decide just to deal with Mary Wagner or did
you continue to try to get Mr. Henderson to help you?
Mr. REYNOLDS. Really, after his suggestion in March, that was the

last—he suggested to get the letter written. I never went back to him
to try to get him to get the letter written. The next person I talked to
at the Department was the Attorney General himself.
Senator DECONCINI. Was there any reason you did not go back to

Mr. Henderson?
Mr. REYNOLDS. No. It just hadn't crossed my mind to go back and

try again. I had not been successful in the past there.
Senator DECONCINI. When did you start the investigation your-

self?
Mr. REYNOLDS. Well, I had started it on November 19. I was hoping

to get Mary's filing. This all got into July. When I finally came to
the end of the line and found out with the letter that 
Senator DECONCINI. That there was no investigation.
Mr. REYNOLDS. Yes; or that whatever it was, was pretty cursory.

It appeared to be that she had talked to Mr. Hultman and Mr.
Hultman had explained what had happened, and that was the end of it.
Senator DECONCINI. Were you ever under the impression that the

Justice Department had, indeed, conducted an investigation?
Mr. REYNOLDS. I really thought there had been an investigation

when I first got into it.
Senator DECONCINI. Who left you with that impression?
Mr. REYNOLDS. Mr. Henderson.
Senator DECONCINI. Mr. Henderson did?
Mr. REYNOLDS. In November when I talked to him, he indicated

that there had been an investigation of these very charges that Mr.
Nard had made, that they weren't meritorious, that somebody in the
Department had it, that those files would be made available to me,
and that I shouldn't even bother talking to Mr. Nard.
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Senator DECONCINI. Ms. Wagner testified—I don't know if you
were here this morning 
Mr. REYNOLDS. Yes; I was.
Senator DECONCINI. She left anything but the impression that

there was any investigation. It was merely reviewing some of the
evidence that Mr. Nard had left and talking to two or three people
and then writing a letter back saying that there is nothing grounded.

Just in your professional opinion, Mr. Reynolds, would you con-
sider that an investigation?
Mr. REYNOLDS. I was left with the impression there was an investi-

gation up until her letter, which then started to characterize her
activities as an inquiry. The distinction between inquiry and investi-
gation, as I understand it, is something that only came to my attention
in the recent FBI charter where they have started making that
distinction between inquiries and investigations.

Senator DECONCINI. Mr. Henderson had used the word
"investigation" 
Mr. REYNOLDS. Right.
Senator DECONCINI [continuing]. In the sense of some extensive

interviews and seeking out information and verification; is that
right?
Mr. REYNOLDS. It had been characterized as an investigation.

The word of art "inquiry" as opposed to "investigation" came up,
I understood it, chronologically in later times anyway.

Senator DECONCINI. Now you are talking about what—July 1978?
Mr. REYNOLDS. Yes.
Senator DECONCINI. You are in the process of doing your

investigation?
Mr. REYNOLDS. Correa.
Senator DECONCINI. Where did that lead you?
Mr. REYNOLDS. At that point I had to try to consider how I

would make an investigation of such a nature. Since the claims were
possible involvement by high Justice Department officials and there
was also an allegation of maybe it lapped over into the FBI, I felt
that just to be sure that we did not have any question about how
the investigation was conducted that I would not even use Justice
Department officials; namely-, the FBI.
I checked with Ben Civiletti at that time. He indicated that it

would be proper, it would be all right, to use another department's
agencies. I had had quite a bit of success with the Secret Service
and was confident in their capabilities, especially in light of. their
dealing with the protective service they had acquired an ability to
deal with high officials, to do it with a modem of decorum and yet
do what they had to do.

Therefore, I asked the Treasury Department if they would assign
me two agents to make an investigation. They did. I had agents
Noznesky and Murphy, who then conducted investigations for me
and presented evidence to the grand jury.
Senator DECONCINI. Now you brought in the Secret Service and

continued the investigation. Did you go to the grand jury or was
this just an investigation within your own office?
Mr. REYNOLDS. No; we had grand jury testimony, but it became

very apparent that the grand jury was a very cumbersome vehicle
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to do this kind of an investigation. I had to have foot troops. That is
why I used the Treasury Department to go out into the street and
do the investigation.
Senator DECONCINI. During the course of this investigation did

you coordinate it with anybody in main Justice?
Mr. REYNOLDS. No; I didn't think I had to.
Senator DECONCINI. Did you have any contacts with anybody

in main Justice?
Mr. REYNOLDS. I had been constantly in contact with the Ex-

ecutive Director, Mr. Tyson, who was aware of what I was doing.
In fact, he had indicated that he had checked around the Department
and had felt that I had touched all the bases—I think that is the
way he put it—and that I should proceed in the manner that I had
determined, which was to use a grand Jury. That had not been ques-
tioned until later.
Senator DECONCINI. Then when did you finish your investigation?
Mr. REYNOLDS. I finished it with the end of the grand jury in, I

believe it was, June 1980.
Senator DECONCINI. 1980?
Mr. REYNOLDS. Yes.
Senator DECONCINI. What did you do with the results of that

investigation?
Mr. REYNOLDS. The investigation was closed at that point. The

grand jury came to the conclusion that there was not a sufficient
case in which to present an indictment in regard to the handling of
the investigation by Mr. Hultman's office.
Senator DECONCINI. I see. Your investigation was only as to

whether or not it had been properly pursued by your predecessor?
Mr. REYNOLDS. Yes. I limited my investigation to that. I didn't

go back into anything else.
Senator DECONCINI. You did not go into Mr. Nard's accusations

or anything?
Mr. REYNOLDS. No. I guess they have been characterizing it as

Nard 1, 2, and 3. Three was my investigation of Nard 2, which was
the investigation by Mr. Hultman, and the original one would be
the Armour litigation. I never got beyond Nard 3.
I felt the statute of limitations had run, for instance, on the perjury

and that the only thing that I would have had jurisdiction of would
have been whether or not somebody had either improperly influenced
Mr. Hultman or Mr. Kirshen or whether or not they had been de-
ceived.
Senator DECONCINI. You were satisfied that was not the case?
Mr. REYNOLDS. I was satisfied that we were not able to establish

those allegations.
Senator DECONCINI. Now there was a meeting when you were in

Washington in August of 1979 where you met with John Keeney,
Phillip Heyman, and I think Mr. Henderson. Do you recall that
meeting?
Mr. REYNOLDS. Yes. My investigators were completing their work.

One of the last persons they were to talk to was Mary Wagner. They
had indicated to me that because of the prior conduct that they were a
little suspicious of Mary's conduct and wanted to know whether or
not they could serve her with a subpena if at the end of their conversa-
tions with her they did not feel that they were comfortable with her
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testimony. They went and interviewed her and at that time then served
her with a subpena after the interview.
Subsequently I was contacted by Bob Olgren, a partner in her law

firm, who indicated that he wanted to negotiate her appearance
and wanted to know if there was any other way of doing it because
she and he were going to be on separate holidays. There were vacation
periods and they wanted to know whether they could do it at some
other time.
I told them I'd try to check it out from the date on the subpena. I

told them I'd get back to them at 12 o'clock, by noon on Monday. I
got to them at noon and I said, "I'm sorry; I've got 24 Iowa grand
jurors who are going to be just as inconvenienced as you are. If I have
to inconvenience them as opposed to you, I'm going to inconvenience
you. You and your client will have to show up. Mary Wagner will have
to show up on the date," which would be the next week, a Tuesday..
By 5 o'clock that evening I was called by Mr. Heymann, Phil

Heymann, to come to Washington to explain the case. in the phone
conversation I thought I was coming out to discuss whether or not the
ethics bill might apply because the persons involved might have been
persons involved in the ethics bill.
I asked if I could bring someone with me. I brought Mr. Murphy,

Mike Murphy, the Secret Service agent, to the meeting. He and I
attended the meeting. In fact, it was the day that Ben Civiletti was
sworn in.
We were supposed to meet earlier in the day. They delayed it until

later on. We met about 4 o'clock in the afternoon until 7 that
night in Mr. Heymann's office with Jack Keeney, Mr. Murphy,
myself, and Mr. Henderson.
Senator DECONCINI. What took place during that lengthy

discussion?
Mr. REYNOLDS. I was surprised when I was told that there had

been many complaints about my handling of the investigation by
U.S. attorneys.
I had been in contact with Bob Cindrich, the U.S. attorney in

Pittsburgh. He had told me to conduct the investigation. He wanted
to work with me. He thought I should do it because it would bring
less publicity on people out there. It was better to do it outside of
Pennsylvania.
I talked to Mike Hawkins, the U.S. attorney in Arizona, because of

the fact that Phoenix had been the site of some of the records. They
had to go down there.
I coordinated with every U.S. attorney where my investigators

had ever been. They were all familiar with the case and what I was
doing. I was astounded to find out that anyone had objected to it
and that they were going to take the investigation away from me.
Senator DECONCINI. Did he tell you who had objected?
Mr. REYNOLDS. I forgot to ask him; I was so surprised.
Senator DECONCINI. From what you knew, the attorneys you had

talked to thought you were doing the proper thing and were encour-
aging you. Is that fair to say?
Mr. REYNOLDS. Yes. In fact, Mike Hawkins had even told me that

if I needed extra personnel he would send some of his people up to
help me.
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Senator DECONCINI. What did Mr. Heymann want you to do about
it?
Mr. REYNOLDS. He wanted to take the investigation over and

assign, I think, one or two or three other U.S. attorneys to handle it
from there on out.

Senator DECONCINI. What reason did he give you?
Mr. REYNOLDS. Apparently because of these complaints. Then

I explained to him that it was all right with me if he wanted to take
it over, but he would have to explain it to Senator Hatch, who was
very interested in the case and was on the Senate Judiciary Com-
mittee and did hold the purse strings for the Department and ought
to be treated gently, and also Clark Mollenhoff, who was an investi-
gative reporter who no doubt would write something about it.
I thought it would be best if I could complete my investigation.
Senator DECONCINI. What did Mr. Heymann say then?
Mr. REYNOLDS. After some discussion, they agreed that would

be the case and that maybe we shouldn't talk to a couple additional
witnesses that we felt we had to talk to who were former Department
personnel.
Mike Murphy, my Secret Service agent, said that he didn't think

we could complete the investigation unless we did. Finally, at the
end of that discussion they agreed that we'd complete the thing
within 30 or 60 days, the investigation of those departmental per-
sonnel. That was done then at that time.
At the end of the meeting everything was agreed upon. I did

get to complete the investigation. A time limit was set. That was
all that occurred at the meeting.

Senator DECONCINI. Was Mr. Henderson a participant or just
an observer?
Mr. REYNOLDS. I think his characterization as being an observer

was probably correct. He basically sat there. At one point he was
asked a question and he responded. That's the only thing I remember.
Senator DECONCINI. Mr. Reynolds, would you consider it accu-

rate to say, being told that there were complaints against the way
you were investigating it and that it should be taken over by main
Justice, that you felt any pressure?
Mr. REYNOLDS. I've always thought that the U.S. attorney had

enough power as a Presidential appointment to do what he had
to do in spite of the fact that another Presidential appointee was
trying to tell him otherwise.
I know that is within the rules and regulations of the Justice

Department, that the head of the Criminal Division can give direc-
tion regarding criminal investigations. However, I felt that it was
in my power so I didn't feel intimidated, no.

Senator DECONCINI. You felt that you should persist in your
desire to continue the investigation and then pointed out some
political realities to Mr. Heymann?
Mr. REYNOLDS. Right. I felt that I had conducted a good investiga-

tion. I kept it as quiet as I could. I had no press on it in my district
at all. What press it had gotten had been press that had come out
in Pennsylvania, which apparently was the result of Mr. Nard's
talking to the press. I felt that I had conducted it properly and was
quite surprised to find out that anyone was objecting to it.
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Senator DECONCINI. Did you explain to Mr. Heymann the lack
of any investigation by his own Department?
Mr. REYNOLDS. I went through and we spent 3 hours talking about

the chronology. Everything that I explained in that letter was ex-
plained to Mr. Heymann, I think at the end of it then he finally
came to the conclusion that everything had been done properly.

Senator DECONCINI. Everything had been done properly in your
point of view?
Mr. REYNOLDS. On my point of view.
Senator DECONCINI. Not necessarily on previous "investigations"

or the Justice Department.
Mr. REYNOLDS. No conclusion had been made in that regard as

to what had happened prior.
Senator DECONCINI. Did you find that greatly disturbing to you

just as a professional prosecutor, that the Justice Department had
not conducted an investigation or in fact had told you that they
had?
Mr. REYNOLDS. Well, I came to the conclusion I think after it

was all over that, like most big organizations, it is easily attributed to
lack of coordination and the right hand not knowing what the left
hand was doing as to any kind of evil intent. It bothered me a little
bit, but it was more that the Government doesn't work any better,
but I guess maybe it's part of the problem.
Senator DECONCINI. I want to thank you for continuing the in-

vestigation because I am satisfied from the testimony we have had
today we would never have had an investigation had you not
continued.

Going back to your investigation, what files, notes, and documents
did you find of Mr. Hultman's investigation of the Nard case?
Mr. REYNOLDS. Mr. Hultman ran an office out of—Sioux City

was his headquarters, but he also had an office in Waterloo. Records
were found in both locations.

Initially the files were found under another name, the name of
the engineer who had been looked into on the perjury question.
That was found in a separate file drawer out in the hall away from
the other files for some reason.
The other files I found were those files of Mr. Hultman which

were found in Waterloo in a file cabinet after the power change had
occurred between his office and mine. We were collecting some of
those records.
Between the two of them, that consists of the files in my office of

the investigation of the Nard case. Plus, Mr. Nard had been returned
volumes of material. There is a list—I believe the committee counsel
has it—of things that were returned to Mr. Nard. Then Armour & Co.
were returned three boxes of files. That would have been the total
of what our files consisted of.

Senator DECONCINI. Did you find the filing of this case any different
than any other cases that Mr. Hultman and his office had handled?
Mr. REYNOLDS. Only in the fact that the records were not in the

normal file drawer and I had a great deal of difficulty trying to find
them.
Part of the problem would have been this: I suspect, if I had gone

directly to Mr. Hultmen and asked him all about the case, I probably
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could have discovered it, but I suppose I was using the prosecutor's
caution of not going to the accused and asking him whether he did it
or not. It may have been the wrong way to do it inasmuch as Mr.
Hultman and I have had good relationships and I respected Mr.
Hultman not to do it, but I felt that was the way to do it.
We have never discussed the case. Even to this day we have never

discussed it other than through the Secret Service agent. I felt that
was the way to conduct the investigation. It may have been more
cumbersome and therefore made the record discovery not as accurate
as it might have been.
Senator DECONCINI. When you could not find any file at main

Justice of substance, did you ever inform anybody of that other
than Mr. Henderson? Did you talk to any of your superiors, Mr.
Heymann or anyone?
Mr. REYNOLDS. Well, at that meeting then, of course.
Senator DECONCINI. That's it? What was Mr. Heymann's re-

sponse when you showed him the letter, that apparently the file
had been lost?
Mr. REYNOLDS. He indicated that apparently within the Depart-

ment it was not unusual for files to be lost for a period of time, but
did admit that it was unusual for a file never to be found. Files were
missing, I guess, as in any large operation.
He did indicate that he didn't feel that there was anything signif-

icant in the fact that the file was missing or in the fact that this
was a perjury charge.

Senator DECONCINI. Did you have to obtain permission or clear-
ance to appear today?
Mr. REYNOLDS. Yes.
Senator DECONCINI. Did you have any problems securing that?
Mr. REYNOLDS. No.
Senator DECONCINI. Was that done by letter or telephone? A

combination?
Mr. REYNOLDS. It was done by telephone. I called Mr. Tyson,

our Director. He indicated that the legislative liaison was handling
the matter. They referred me to Jack Keeney. I talked to Mr. Keeney
about it and made arrangements for the delivery of my files as sub-
penaed and regarding my testimony.

Senator DECONCINI. Going back to your investigation, you indi-
cated it was only as to the proceedings of your predecessor. Was
your investigation of that matter sufficient in depth for you to
form an opinion with regard to the diversion of funds theory as
indicated and alleged by Mr. Nard?
Mr. REYNOLDS.I came to the conclusion from what I have investi-

gated to date, not having gone fully into the matter of whether Mr.
Nard had some evil intent in building his house out of the proceeds
that Armour was paying him.
It was my conclusion that diversion of funds was a tactic that had

been developed as theory for defense of the lawsuit, as was shown by
the fact that the original lawsuit was amended to include the diversion
of funds although the fact that Mr. Nard was building his house was
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quite well known by Armour officials before that time. Therefore, I
was of the opinion that Mr. Nard's characterization of the diversion

• of funds as a legal tactic was probably correct. In light of subsequent
talking to the attorneys for the subcontractors who signed various
statements regarding the diversion of funds and in getting lien waivers,
including Senator Hatch, I came to the conclusion that probably was

• a tactic used by counsel for Armour.
Senator DECONCINI. In your review of the matter, were you able

to form an opinion as to whether or not you thought as it related to
the Nard case and allegations of perjury regarding the Nard/Armour
case and the supporting documents, that there was sufficient evidence
to indicate some perjury? Did you look at that at all?
Mr. REYNOLDS. Yes, I felt there was. Some other things that we

discovered, that I discovered in my investigation—for instance, that
the engineer had been paid for his discipline time before the Dis-
ciplinary Commission by Armour; they had paid for his lawyer who
appeared to defend him at the Disciplinary Commission—things like
that indicated to me that the testimony was very suspicious.

Senator DECONCINI. Notwithstanding that, you felt that there
was no impropriety on your predecessor's handling of the case?
Mr. REYNOLDS. I suppose it's two prosecutors looking at the same

case and wondering whether you can convict on the evidence. I don't
dispute Mr. Kirshen's view if he went into it to the depth that he
went into far more than I ever got into it. He came to a contrary
conclusion.
I came to the same conclusion that Mr. Hultman did early on, that

it appeared that there was perjury.
Senator DECONCINI. Any of us who have had contact with Mr. Nard

realize he is very persistent and sometimes, indeed, can become in
some terms of some people perhaps a nuisance.
Did he approach you consistently, press you, call you, and write

you as he has, it has been testified here, almost everyone else who has
had any contact with him?
Mr. REYNOLDS. Definitely; almost on a daily basis. However, I've

always taken the attitude in any of the cases that I've ever had that
you ignore the complaint and then you take the complaint and do it
on the merits of the complaint.

Senator DECONCINI. Mr. Reynolds, let me compliment you for
just that attitude because I think that is what should prevail, and
obviously has with you. Your reputation nationally is known just
for that not only in this case, but in other cases. You care enough,
notwithstanding the personality of someone, to review it and do what
you think is right. I am only saddened that other people in the Justice
Department do not do the same thing. That will be a story that we

4 will continue to unveil in the future I believe.
Mr. Reynolds, we might submit some other written questions here.

Due to time, I am going to have to close these hearings shortly.
Thank you very much. Do you have any other statements you care

to make?
Mr. REYNOLDS. None.
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[The prepared statement of Mr. Reynolds, with enclosures, follows

U.S. DEPARTMENT OF JUSTICE, U.S. ATTORNEY,
NORTHERN DISTRICT OF IOWA,

Cedar Rapids, Iowa, September 24, 1980.
Hon. ORRIN G. HATCH, and
Hon. DENNIS D. DECoNcira,
Committee on the Judiciary,
U.S. Senate,
Washington, D.C.
DEAR SENATORS HATCH and DECONCINI: In response to a request from this

Committee and with the permission of the Department of Justice, I am writing
to give you my recollections and what my files and records reveal concerning
an article about Thomas Henderson in the Federal Times of March 17, 1980, by
Inderjit Badhwar and Sheila Hershow and the Department of Justice's oral
testimony and written summaries,2 in response to this Committee's inquiry into
the facts of the Federal Times article.

1. I believe it best to start with the allegations regarding the missing investi-
gative files relating to John A. Nard's complaints to the Justice Department about
former United States Attorney Evan Hultman, my predecessor in this office.
Mr. Nard first approached me with his complaint against Mr. Hultman's investi-
gation by phone the day before I was sworn in as United States Attorney, Nov-
ember 10, 1977. He briefly explained his charges against Armour & Company and
his attorneys, along with certain Government officials. He indicated that his
charges against these people were mismanaged by Mr. Hultman, which could be
verified by Clark Mollenhoff, a Pulitzer Prize-winning investigative reporter,
and United States Senator Orrin Hatch of this Committee, a witness to some of
the matters complained of by Mr. Nard.

While in Washington on November 16, 1977, I met with and explained Mr.
Nard's complaints to Michael Egan, then Associate Attorney General, who
referred me to Benjamin Civiletti, at that time head of the Criminal Division.
Mr. Civiletti was not available, so I met with his assistant, Tim Baker, who
referred me finally to Thomas Henderson, the head of the Department's Office
of Public Integrity. I explained Mr. Nard's complaints to Mr. Henderson who
indicated he was somewhat familiar with the matter, which had been investigated
by other Department personnel. Mary Wagner had been assigned the complaint
because of the possible conflict with the Deputy Attorney General's side of Jus-
tice, and the complaint against Hultman and others had been assigned to the
Associate Attorney General's side and to Ms. Wagner under the then Associate
Attorney General, Judge Tyler. Tom Henderson agreed to see that Ms. Wagner's
files were obtained for me so that I might verify that she in fact had investigated
Nard's complaint against Hultman and others as she had stated in her letter of
July 26, 1976.3 He also advised me against my planned first face-to-face meeting
with Mr. Nard and later with Senator Hatch. (Senator Hatch had represented
one of the sub-contractors in the underlying Armour contract dispute involving
Mr. Nard.) Henderson warned that Nard was to be treated skeptically and as-
sured me that although former Senator Scott, who Nard included in his charges,
was about to be indicted on an unrelated income tax matter, the Department had
found no basis for Nard's complaints after a thorough investigation.

Clark Mollenhoff confirmed that evening to me his personal belief in the
substance of Nard's complaint against Hultman as did Senator Hatch in our
breakfast meeting the following morning.
Upon my return to Iowa a review of matters in the United States Attorney's

office heightened Nard's credibility and the possibility his complaints were
true.
I waited until December 16, 1977, and when I had not received Ms. Wagner's

files as promised from Henderson, I wrote to Tom Henderson about his promise
of November 16, 1977, to produce these files for me.' When the David Marsten
case caused Attorney General Griffin Bell, in January of 1978, to issue an Order
to all United States Attorneys to report to him, through Bill Tyson of our Execu-
tive Office, any pending investigation of prominent persons so as to avoid future

1 Attached is a Xerox copy of a portion of the article pertinent to the Nard case.
2 Xerox portions of the Summaries and "facts" and "allegations" are attached.
3 Wagner's letter to Nard of July 26 attached.
4 Attached is my letter of 12/16/77 to Tom Henderson.

•
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Marsten affairs, I sent a letter on January 25, 1978, to the Department of Justice 
idetailing the subjects of Nard's complaints and, n the final paragraph, asking

the Attorney General's help in obtaining the files Tom Henderson had promised.
On February 16, 1978, Tom Henderson called and told me that the files would

be available, and I indicated that I would examine the files while in Washington
on other business in mid-March of 1978. Henderson followed this up with a letter
to me of February 22, 1978.6 Approximately a week before my meeting on March
15, 1978, I contacted Eric Holder as directed, but he was unavailable and I
talked to Tom Henderson who indicated that the materials I was requesting
would be at the front desk when I arrived. On March 15, 1978, I went to Public
Integrity, where I received only Nard's tax files, not Ms. Wagner's investigative
files. I then asked to talk to Tom Henderson and discussed with him the matters
of Ms. Wagner's files. He suggested I go over to the Main Justice Building and
check at Mary Wagner's former office at the Associate Attorney General's sec-
tion. I did this and discussed the files with Ms. Wagner's former secretary, Judith
D. Woolley, who said she remembered the Nard matter and that a thick file
of Mary's extensive investigation should be "around somewhere". We then
proceeded to the record storage area in the Main Justice Building and searched
for several hours with the record custorian, Dorothy A. Kluge. Finally, at the
end of the day, I returned to Tom Henderson's office and told him Mary Wagner's
files were missing. He suggested then that the only way to reconstruct Ms.
Wagner's investigation was to have her detail out to me who she had talked
to and for me to check with those people to confirm that she had and thereby
satisfy myself that Justice had given Mr. Nard's complaints a full hearing.
The need to obtain Ms. Wagner's files was due to the fact that after my November,
1977, first meeting with Tom Henderson I had told Mr. Nard that my investiga-
tion would be limited solely to satisfying myself of her work by review and verifi-
cation that she had done what she said she had in her letter. (Refer to fn. 3.)
Nard had predicted I would never find any files and that no investigation had
in fact ever been conducted.
On March 14, prior to going to Tom Henderson's office, I had talked to Ms.

Wagner at her private law office and she indicated she would check her phone
logs concerning the claim by Nard and Senator Hatch that his attemps to contact
her during the investigation had met with no response. On April 4, 1978, after
returning from Washington, I called Ms. Wagner about her missing files and
she indicated that it was "a little strange" but that she could not now find her
phone logs and that there may not be much of a file, so may not have been much
missing. I indicated to her that I was going to write to her requesting that she
detail for me her investigation so that I might be able to verify it.
I wrote to Ms. Wagner at her law firm for information on the investigation.7

The letter was returned by the Postal Service indicating the addressee had moved
and the letter was not forwardable. On April 19, 1978, I called Ms. Wagner by
phone and she confirmed the address of her law firm at 1900 "M" Street, and I
re-mailed the letter to her.
During this period of time I also was informed from confidential sources that

the Federal District Judge involved in Nard's complaint had allegedly paid
money to a U.S. Senator for his position. I immediately conveyed that information
to Tom Henderson and on May 8, 1978 was told that the matter had been in-
vestigated and determined that the statute of limitations on the allegation would
have run but that the matter had been turned over to the Judicial Conference and
the Bar Association.

After a month of not hearing from Mary Wagner concerning my letter, I began
to call her from approximately the 25th of May on through the end of May. I
did contact her, and she confirmed that she had received the letter and although
busy would respond before the end of the month of May. When I did not receive
Ms. Wagner's promised response I attempted to contact her by phone without
success and was left with the impression she was avoiding me. On June 12, 1978,
I subpoenaed Mary Wagner to a Federal Grand Jury in Sioux City, since she
would not respond and I had no other alternative. On June 14, 1978, Ms. Wagner
called indicating that she was to have a baby in three weeks and would be unable,
under doctor's orders, to travel to Iowa to the Grand Jury scheduled for June 20,
1978. She indicated she had been attempting to find her files, both at home and

'My letter of January 25, 1978, to Attorney General Griffin Bell attached.
5 Thomas Henderson's letter of February 22, 1978, to me attached.
7 My letter of April 4, 1978, to Mary Wagner.
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at the Department and had been unable to do so and promised she would regpond
to my letter of April 4, 1978, by the end of the week (June 16, 1978). I told her
she would not have to attend the Grand Jury on June 20, 1978, if she would
respond to my letter by the date of the Grand Jury and if I would receive a letter
from her doctor before that time indicating she was not able to appear. She in-
dicated that she would do both things by that time.
On June 20, 1978, I had neither received the letter from Ms. Wagner nor from

her doctor. The United States Marshal Service called Ms. Wagner, who was at
home and who indicated she was not going to appear and claimed that she thought
the date of appearance was June 22 (Thursday) rather than Tuesday. She had no
explanation as to why the doctor's letter had not been received. I contemplated
a request for citation for contempt for failing to appear or respond; however,
instead I called Attorney General Griffin Bell on June 23, 1978, when I still
had not recieved any of the promised letters.
I talked to Attorney General Bell's aide, J. Phillip Jordon, who indicated

he would check with Messrs. Tyson, Civiletti and Egan and get back to me
concerning the situation. Ten minutes before 5 o'clock p.m. on June 26, 1978,
Mr. Jordon called to inform me that he had talked to Mary Wagner and she
indicated that she had talked to Evan Hultman and some others and that she
would respond to my letter of April 4 by Wednesday, June 28. I waited until
Wednesday and heard neither from the Attorney General's office nor from Ms.
Wagner. Finally, on Friday, June 30, 1978, at 19:30 I received a teletype from
Phillip Jordon of a letter to me dated June 29, 1978, from Mary Wagner sent on
the Justice Department teletype. Finally, on Monday, July 3, 1978, I received
Ms. Wagner's response to my letter of April 4.8
The letter questioned the existence of her files, which I had previously been

assured existed and had spent almost seven months looking for. The letter also
listed persons contacted in her investigation. It appeared that the people ques-
tioned were only peripherally engaged in the complaint and that Ms. Wagner
had relied mostly on Mr. Hultman's explanation of his difficulties with the Nard
investigation. She did confirm, however, that Mr. Hultman had found perjury,
as claimed by Mr. Nard, but he had been unable to prove it.
I then decided I needed to expand my investigation of Mr. Nard's complaints.

I also had in the course of attempting to reconstruct Ms. Wagner's files found
that Mr. Nard had previously given information to the Watergate Special Pros-
ecutor's office, which had resultei in the indictment and conviction of a major
corporation, Greyhound, Inc.' With this background, I decided to conduct my
own investigation of Mr. Nard's complaints against Mr. Hultman and his claimed
mismanagement of Nard's complaints against Armour, its attorneys and other
public officials.

2. My access to the Watergate Special Prosecutor's files at the National Archives
was for the purpose of investigating Mr. Nard's complaints which included al-
legations against former Senator Hugh Scott. The records at the National Archives
were checked by the archivist and showed that none of Hugh Scott's investigative
records were among those that were turned over by the Watergate Special Pros-
ecutor to the National Archives. The reason given to the archivist for this was
that the Scott investigation involved income tax matters and due to the law on
non-disclosure of tax material, these materials could not be turned over to the
National Archives with the ,Watergate matters. The Scott materials, I believe,
were handled by the Watergate Special Prosecutor, the Justice Department
Tax Division and are now at the Internal Revenue Service in Washington.
The Watergate Special Prosecutor's files, therefore, do not appear to be missing

but would be at the Internal Revenue Service. I have never verified that, since
Scott's income tax matter was not directly material to the Nard complaint.
Nard complained that Senator Scott in his position as one of the most powerful
members in the United States Senate Judiciary Committee during his party's
years of administration allowed him, due to the advice and consent requirement,
to be in a controlling position on all Justice Department personnel requiring
advice and consent and Federal judges of all levels and most particularly those
relative to the State of Pennsylvania. The circumstantial evidence was established
for such an allegation; however, the only allegation directly relating to Mr. Nard's
complaint was that in regard- to the allegations previously mentioned which
have been referred to Tom Henderson's office, which had indicated the statute of
limitations had run on the facts concerning that allegation. Tom Henderson also

8 Letter to me from Mary Wagner of June 29, 1978.
9 Watergate.Special Prosecutor's material attached.
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confirmed that this allegation had been thoroughly investigated to Assistant
Attorney General Philip Heymann and others in my presence in a subsequent
meeting in August, 1979.

3. I decided to conduct my investigation at first by calling certain witnesses
before a Federal Grand Jury in Sioux City, Iowa. After initially calling a number
of witnesses it appeared that the Grand Jury method of investigation was cum-
bersome and that the Grand Jury could do their work better by utilizing in-
vestigative agents of the Grand Jury.
As a result I contacted the Department of Treasury, Secret Service. In a

previous discussion with then Assistant Attorney General Civiletti I had been
told that the United States Attorney had the discretion to utilize any investigative
agency he saw fit, no matter the traditional jurisdictional boundaries of investiga-
tive agencies. I chose the U.S. Secret Service for the reason that I had great
confidence in their investigative abilities, my previous experience that the Service's
dual duties of protective service and investigation made them most comfortable
with persons of high rank and they would be unswayed by the position of the
person they were investigating or interrogating. The Secret Service agreed to
assign two agents to the matter, after confirming the matter with an under-
secretary of the Treasury, Richard Davis, and theDepartment of Justice. Agents
Michael F. Murphy and David H. Noznesky then conducted the interviews of
33 people, which interviews were conveyed to the Grand Jury in narrative form.
As part of their investigation Agents Murphy and Noznesky interviewed

Ms. Mary Wagner. In making arrangements for her interview, Ms. Wagner
indicated for the first time that she could not discuss the matter without Justice
Department approval. Although this is a standard regulation, Ms. Wagner had
not raised the issue until this time. Agents Murphy and Noznesky cleared the
interview with appropriate Justice Department personnel and interviewed Ms.
Wagner on August 7, 1979. Prior to the interview, arrangements had been made
with Agents Murphy and Noznesky to have in their possession a Grand Jury
subpoena which they were authorized to serve on Ms. Wagner if they felt at the
completion of the interview that it would be better for her to have made her
statements under oath before the Grand Jury. At the completion of the interview
of Ms. Wagner, they served her with the Subpoena to appear before the Grand
Jury at Sioux City, Iowa, on August 20, 1979.
On August 10, 1979, I received a telephone call from Robert Ogren, represent-

ing Ms. Wagner, who indicated that due to her and Mr. Ogren's vacation schedules
he would like her appearance before the Grand Jury to be delayed. I indicated to
him that I would consider the matter and get back to him by Tuesday, August 14.
At 11:00 a.m. (CDT) August 14 I contacted Mr. Ogren and indicated to him
that I could not inconvenience my 24 Iowa grand jurors for the convenience of
two Eastern lawyers and, therefore, would have to require Ms. Wagner to appear
as subpoenaed. Mr. Ogren became quite upset and inquired whether or not I
had received approval for Miss Wagner's appearance as provided by 28 CFR
16.21. At 5:55 p.m. (CDT) that same day I received a call from Phillip Heymann
inquiring about my subpoena of Mary Wagner. I briefed Assistant Attorney
General Heymann on the nature of the investigation and he indicated that I
should come to Washington to discuss the matter. I asked to bring along my in-
vestigator, Michael Murphy, and Heymann agreed.
On August 16, 1979, the day Attorney General Civiletti was sworn in, Agent

Murphy and myself met with Assistant Attorney General Heymann Tom
Henderson, Deputy Assistant Attorney General John C. Keeney. Tom Henderson
was present during the entire meeting from approximately 3:00 in the afternoon
until 7:30 p.m. During the meeting Agent Murphy and I briefed those present
on the investigation and the necessity for interviewing other former members of
the Justice Department besides Mary Wagner. Questions were raised concerning
the amount of time which had been taken up in this investigation and the necessity
for continuing and interviewing additional people in light of the fact that we had
been able to substantiate Mr. Nard's claims at that time. Assistant Attorney
General Heymann indicated that authority would be given to interview former
Assistant Attorney General Richard Thornburgh, former Assistant United States
Attorney Alan Kirshen, former United States Attorney Evan Hultman, and
other former departmental personnel.
We also agreed to attempt to complete these interviews within thirty to sixty

days. During this conference Mr. Henderson was present and participated by
giving his version of various matters that had transpired and his recollection of
departmental activity.
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The investigation of Mr. Nard's complaints was finally completed in June of
1980 in the final session of the Sioux City Grand Jury. The Grand Jury had
previously indicated in the Fall of 1979 that they did not wish to hear any more
evidence unless I felt there were additional matters which should be brought to
their attention. I did this in June of 1980 and, following that presentation to the
Grand Jury again, agreed they wanted to take no further action on Mr. Nard's
complaints nor would they recdmmend any further investigation nor bill of
indictment be presented for discussion or vote.

4. The Department has furnished a written item called "Summary" concerning
the Nard tnatter. The summary is basically correct, with certain important
exceptions:
(a) The whole genesis of the payments for Nard's house by Armour & Company

are not as certain as stated in the Summary for the reasons that:
(i) The manner of billing by subcontractors to Nard for his house was immaterial

until the Armour contract was terminated y since it was a design and build con-
tract with a fixed fee maximum. Payments by Armour to Nard's partnership
under the contract were without regard to the sub-contractors' billing, but only
were in proportion to the percentage of the completion of the project as certified
by Armour personnel and Nard.

(ii) Once the contract was terminated Armour directed the sub-contractors
were to be paid only after their bills were audited. The audit was not done and the
sub-contractors were paid for items including Nard's house which was carried as
EWA 40.

(iii) The payments by Armour for Nard's house appeared to be intentional by
Armour. This would substantiate Nard's charges that Armour payments were
made to make Nard look like a crook and then make him a crook when t'se Internal
Revenue Service discovered (Nard maintains Armour involved the IRS to dis-
credit him) and prosecuted Nard for "constructive receipt" of the house through
Armour payments which Armour now maintains were made in error.
(iv) Judge Joseph Weis, then of the United States District Court of Pennsyl-

vania, now of the Third Circuit Court of Appeals, ordered restitution by Nard to
Armour for the house payments claimed and made by Armour, however, some of
the sub-contractors still have liens against Nard's house for those claimed pay-
ments, which the Nard partnership repaid to Armour. This matter was still being
litigated as recently as 1979 in the Federal courts in Pennsylvania.

CONCLUSION

The four items listed above appear to be mistaken statements of the facts
concerning the Federal Times article. There are some files missing; there are some
files not where they might be expected; there was a meeting at Justice in which
the investigation was questioned and authorized to continue; there would appear
to be some factual basis for Nard's initial complaints against Armour & Company
and its personnel. The conclusion of my office's investigation, however, of Mr.
Nard's complaints against my predecessor, former United States Attorney Evan
Hultman, and his Assistant, Alan Kirshen, have not been able to be verified to
the degree required with the presentment of a criminal indictment against them
or any other accused. I feel that although Mr. Nard's charges have not been able
to be verified, they are not such as to make either my investigation or that of
Mr. Hultman and Mr. Kirshen frivolous or a waste of time. They do establish
one matter which I believe the Senate Judiciary Committee should examine and
adapt measures to protect against, and that is that the advice and consent role
as exercised by the Senate Judiciary Committee does not become one of formality
only, stifled by senatorial custom and courtesy, or subject to abuse in any manner.
This investigation has raised some serious questions about some of the very basic
structures of our governmental system. They have convinced me of the necessity
for a free and independent investigator-prosecutor. Serious concern must be given
to the structure under which we investigate claims of abuse against those who
have been given the most sensitive levers of power in our society. I could not
substantiate the claims that judicial and justice system had been tampered with,
but my investigation did confirm in me the belief that without a better system of
checks and balances, more than just circumstances which indicate abuse will exist.
I believe Watergate has indicated how little our society can afford the actual
corruption of the justice system.
I am,

Very truly yours,

Enclosures (9).
JAMES H. REYNOLDS,
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MT. JOHN A. NARD,
Woodcock Road
Sewickley, Pa.
DEAR MR. NARD: This is to inform you that we have completed our review of

your various allegations and the materials which you have furnished this office
as support for your claims. You have alleged that improprieties occurred relating
to the adjudication of civil actions between you and the Armour Company in the
Western District of Pennsylvania and in the Northern District of Iowa, a tax
prosecution which resulted in your pleas of guilty and nob o contendere, respec-
tively, to two charges, and several other matters.
As I informed you during our meeting of June 29, 1976, it is not our intention

to determine whether there is evidence which would support the prosecution
of private individuals for perjury, which you allege occurred during the two
civil actions. The United States Attorney for the Northern District of Iowa
has already conducted a thorough and extensive grand jury investigation into
your charges of perjury in the civil litigation, and concluded that prosecution
was not warranted.

Regarding your allegations concerning the conduct of various public officials
and employees, we have concluded that there is neither any evidence supporting
your claims nor anything which would indicate that further investigation of your
charges is warranted.
As I stated above, our review has been concluded. I do not believe that anything

could be gained from further discussion of these matters with you. The materials
which you provided may be called for at your convenience.

Very truly yours,

Re: Nard Complaint.
THOMAS H. HENDERSON, Jr.,
Chief Public Integrity Section,
U.S. Department of Justice,
Washington, D.C.
DEAR MR. HENDERSON: When I talked to you on November 16 I indicated

to you that I felt I must pursue the complaint of Mr. Jack Nard of Sewickley,
Pennsylvania, concerning Mr. Evan Hultman's handling of the Grand Jury
investigations of Mr. Nard's complaints of perjury and possible judicial corruption
in Federal suits in Iowa and Pennsylvania. At that time I indicated that I would
like to have the Justice Department file of investigation into the complaints
that were handled by either your office or that of Mr. Sheheen. To date I have
not received any of the material that I requested. I would appreciate it if you
might obtain for me the Department file and the materials upon which the De-
partment wrote its opinion concerning Mr. Hultman's handling of the case. If
there is difficulty in getting the file out to me here in Iowa, I would be glad to
come to the Department to review with you any of the materials you may have

on this matter.
My continuing investigation of the complaints of Mr. Nard to date have not

been resolved to my satisfaction one way or the other, and I am hoping that pro-

duction of the Department files will lead to a satisfactory resolution of Mr. Nard's

inquiries.
Hoping to hear from you in the near future, I am

Very truly yours,
JAMES H. REYNOLDS 

U.S. Attorney, Northern District of Iowa.

OFFICE OF THE ATTORNEY GENERAL,
Washington, D.C., July 26, 1976.

Mary E. Wagner,
Special Assistant to the

Deputy Attorney General.

DECEMBER 19, 1977.
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U.S. DEPARTMENT OF JUSTICE,
Washington, D.C., January 25, 1978.

To: Holders to U.S. Attorneys' Manual Title 1.
From: United States Attorneys' Manual Staff Executive Office for U.S. Attorneys.
For the Attorney General
Re: Notice of Subjects of Investigations.
Note:

1. This policy directive is issued by the Attorney General and does not expire
pursuant to USAM 1-1.550. It will be incorporated into the United States
Attorneys' Manual as printing time perrnits.

2. This material is disclosable under FOIA.
3. Distribute to Holders to Title 1.
4. Insert in front of USAM 1.5-600.

Affects: USAM 1.5-600.

IMMEDIATE DIRECTIVE TO ALL UNITED STATES ATTORNEYS AND ALL HEADS
OF OFFICES, DIVISIONS, BUREAUS, AND BOARDS OF THE DEPARTMENT OF
JUSTICE

SUBJECT: NOTICE OF SUBJECTS OF INVESTIGATIONS

It is the policy and practice of the Department of Justice to keep appropriate
officials, including the Assistant Attorney General of the Criminal Division,
the Associate Attorney General, the Deputy Attorney General and the Attorney
General, advised of sensitive criminal investigations, particularly those in which
public figures or entities are subjects of the investigation. The purposes for this
policy and practice are to avoid inadvertent embarrassment, the unintended
disclosure of information pertinent to an unidentified investigation, and the
possible appearance of impropriety in the event such subjects meet or communicate
with these officials in the regular course of the conduct of the business of the
Department of Justice. To assure that information is brought promptly to the
attention of these Department officials, I direct the following procedures be
followed closely and be effected immediately.

1. This notification procedure shall in no way interrupt, alter or delay the
normal conduct and pursuit of any investigation.

2. If a public figure or entity is the subject of any criminal investigation in the
Department of Justice in Washington, D.C., the responsible prosecuting or
investigating attorney shall promptly advise the Assistant Attorney General of
the Criminal Division of (a) the name of the subject, (b) a brief synopsis of the
nature of the investigation and the subject's role, and (c) the current status of
the investigation. The information may be communicated to the Assistant At-
torney General orally, where necessary, but should be followed immediately
by a written memorandum signed by the reporting attorney. The Assistant
Attorney General shall transmit the same information to the Associate Attorney
General, the Deputy Attorney General and the Attorney General as soon as
possible.

3. If a public figure or entity is the subject of any criminal investigation in a
United States Attorney's Office, the responsible United States Attorney shall
promptly advise the Director of the Executive Office for United States Attorneys
of (a) the name of the subject, (b) a brief synopsis of the nature of the investigation
and the subject's role, and (c) the current status of the investigation. This same
information may be communicated orally, where necessary, but should be followed
immediately by a written memorandum signed by the reporting United States
Attorney. The Director of the Executive Office for United States Attorneys shall
transmit the same information to the Assistant Attorney General for the Criminal
Division, the Associate Attorney General, the Deputy Attorney General and
the Attorney General as soon as possible.

4. A "subject" of an investigation is a person or entity whose conduct is.
within the scope of the investigation, i.e., one whose conduct has been called
into question by an investigation as distinguished from a witness or a person
or entity as to whom merely an unverified allegation or complaint has been
received.

5. To preserve the integrity and efficacy of all investigations and to avoid
the possibility of unfair and prejudicial publicity to any person or entity who
is only the subject of an investigation, the reporting notice should he as brief
as possible and should be kept absolutely confidential.
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6. The notices provided for in this directive will not be a basis for investigative

or prosecutive evaluation or review. Investigative and prosecutive evaluations

and reviews shall be performed in the same manner as in all cases. That is all

determinations and decisions shall be made on the merits in the regular and

itormal manner as prescribed by applicable law, regulation and policy.
GRIFFIN B. BELL,

Attorney General,
January 25, 1978.

FEBRUARY 7, 1978.

Personal and confidential—open by addressee only

Re: Attorney General's Directive for Notice of Subjects of Investigations,
per teletype of 1/25/78.

WILLIAM P. TYSON,
Deputy Director,
Exective Office for U.S. Attorneys,
Washington, D.C.
DEAR MR. TYSON: This date the directive of Attorney General Griffin Bell

of January 25 has come to my attention concerning procedure for notice to

him of the subjects of public figures or entities under investigation.
This letter is to inform you and the Attorney General that I have received

a complaint that former Senator Hugh Scott of Pennsylvania had directly or

indirectly impeded the course of justice in civil litigation in Iowa and related

litigation in Pittsburgh, Pennsylvania. and also subsequent investigation of

the criminal aspects of those matters.
The subjects of the complaint are former Senator Hugh Scott; Elsie Heilman;

Peter F. Flaherty, former Deputy Attorney General; Richard L. Thornberg,

former United States Attorney for the Western District of Pennsylvania and

former Assistant Attorney General in Charge of the Criminal Division; Judge

Joseph F. Weis, Jr. of the Third Circuit Court of Appeals; and my predecessor,

Evan L. Hultman, former United States Attorney for the Northern District

of Iowa.
The basic complaint is that Senator Scott, through the auspices of his office,

influenced and encouraged the perjured testimony in civil litigation involving

John Nard and Armour & Company, a subdivision of Greyhound, a prominent

client of Senator Scott's law firm. The complaint claims that due to Senator

Scott's influence on the Federal judiciary and the Justice Department, due to 
his

power on the Senate Judiciary Committee he was able to involve Peter F.

Flaherty, Richard L. Thornberg, Justice Joseph F. Weis, and Evan L. Hultman
,

among others, in a conspiracy to obstruct justice. Conspiracy includes subsequen
t

investigation by Grand Juries in Iowa in 1973, 1974 and 1975, of the allege
d

perjured testimony and undue i lfluence.
On November 16, 1977, while personally in Washington, I requested Thoma

s

Henderson, Assistant Attorney General in Charge of the Public Integrity Unit o
f

the Justice Department, to provide me with the investigation file made by
 the

Department of these same charges and investigated by Mary Wagner of
 judge

Tyler's office at that time. On December 19, I again wrote to Mr. Henderson
 the

enclosed letter, again requesting such investigative file so that I might 
satisfy

myself that a full investigation of this matter had been completed by the 
Justice

Department. To date I have as yet to receive anything. Through my own 
efforts

I have been able to trace Ms. Wagner, who is now in private practice, and 
have a

brief oral report of her investigation which, if true, may have been comple
te, but

concerning which I have some questions due to the independent incide
nts.

I would appreciate it if the Department might be able, through your 
auspices,

to provide me with the Department's investigative file of this matter a
nd also

any additional information of other investigations being conducted by 
other

United States Attorneys of Senator Scott and the uses or abuses of h
is office in

criminal matters.
Please excuse my delay in responding, caused by the delay in tran

smitting

Judge Bell's teletype due to the transfer of the office form Sioux City to 
Cedar

Rapids with the teletype to me in Sioux City.
Thanking you for your prompt attention, I am

Very truly yours,

Enclosure.

JAMES H. REYNOLDS,
U.S. Attorney,
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Re: Complaint of John Nard
Hon. JAMES H. REYNOLDS,
U.S. Attorney,
Northern District of Iowa,
Sioux City, Iowa.
DEAR MR. REYNOLDS: Pursuant to your request of December 19, 1977 we

have assembled, and are now prepared to make available to you, the investiga-
tive file concerning the complaint filed by Mr. Nard. Please forgive the amount
of time it took to respond to your request but we did encounter some problems
in gathering this material.
In any case, the file is now in the possession of this Section and we will make

it available to you here in Washington at your earliest convenience. Please
contact Eric Holder, an attorney in this Section, who will make whatever ar-
rangements are necessary.

Sincerely,

U.S. DEPARTMENT OF JUSTICE,
Washington, D.C., February 22, 1978.

Re: Jack Nard Complaint of June 29, 1976.
Ms. MARY E. WAGNER,
Washington, D.C.
DEAR MS. WAGNER: As I indicated to you in our phone conversation today,

I was unable to obtain from the Justice Department any material concerning
your investigation of Mr. Nard's complaint upon which you reported on behalf
of Judge Tyler on July 26, 1976, to Mr. Nard. It is necessary then for me to
attempt to reconstruct and check your investigation to resolve matters for
myself.

Please, therefore, detail for me the following:
1. The nature of the complaint to you by Jack Nard;
2. What statutory or generic crimes Mr. Nard was claiming had been com-

mitted;
3. The names of the subjects of the complaint by Mr. Nard;
4. What course your investigation took, including the names and present

where abouts, if you know, of those you contacted, the manner and duration
of your contact, and what information, if any, you received from those you
contacted concerning your investigation of the persons complained of by Mr.
Nard.

If you are able to get me this material as soon as possible, I will attempt to
verify that the investigation was conducted as you indicate and that the con-
clusion that there was no evidence to support the claims and no need for further
investigation of Mr. Nard's charges are as you stated in your letter to Mr. Nard
of July 26, 1976.
Thank you for your help and candor in this matter. I am,

Very truly yours,

BENJAMIN R. CIVILETTI,
Assistant Attorney General,

Criminal Divisiun.

APRIL 4, 1978.

JAMES H. REYNOLDS,
U.S. Attorney.

OFFICE OF THE ATTORNEY GENERAL,
Washington, D.C., June 30, 1978.

DEAR JIM: Enclosed is the letter from Mary Wagner which you and I discussed a
few days ago. I hope you find it helpful.

Let me know if I can he of further assistance in any way.
Best wishes.

Sincerely,
J. PHILLIP JORDON,

Special Assistant to the Attorney General.
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Re Jack Nard Complaint of June 29, 1976.
JAMES H. REYNOLDS, Esquire,
U.S. Attorney, Northern District of Iowa,
Sioux City, Iowa.
DEAR MR. REYNOLDS: This letter is in response to yours of April 4, 1978, which

arrived in this office on April 24, 1978, concerning Jack Nard.
Since you have told me that you have been unable to obtain from the Justice

Department any files concerning my review of Mr. Nard's complaint, I have not
made an attempt to obtain access to such files, if they exist. As I told you in one of
our early telephone conversations some several months ago on this matter, I took
no Departmental files with me when I left the Department, but had all my files,
other than currently active ones, transferred to storage. Therefore, I have no docu-
mentary aids in attempting to reconstruct the course of my review of Mr. Nard's
claims.
In one of our telephone conversations subsequent to your attempt to locate any

files I might have left at the Department, you indicated that it would be sufficient
if I attempted to list, as best I could remember, the Department of Justice officals I
spoke with, and other efforts I made in the course of my review of Mr. Nard's var-
ious claims. As best I can recall, I spoke first with Mr. Steven Blackhurst of the
Department's Office of Professional Responsibility. Mr. Blackhurst had been
speaking with Mr. Nard and it was determined that, since Mr. Nard's allegations
included allegations against officials outside the Department, as well as Depart-
mental officials, it was not appropriate for his office to conduct a review since his
office dealt with allegations of impropriety or misconduct by Departmental offi-
cials. It was also inappropriate for the Criminal Division to conduct a review of the
allegations since the allegations included charges against Mr. Richard Thornburgh
who was then Assistant Attorney General of the Criminal Division. It was for that
reason that I was asked to review Mr. Nard's claims.
I believe my next contact was with Mr. Nard himself. I recall at least one

meeting with him at which I and Ms. Maureen Gevlin, Special Assistant to the
Deputy Attorney General, who was assisting me in the Nard matter, attempted
to elicit from Mr. Nard a statement of his precise allegations and the names of
the parties he had accused. While we were able to obtain an enumeration of the
parties he was charging, I recall we had some difficulty in determining the precise
nature of his allegations, aside from the fact he accused numerous people of
"covering up" evidence of violations of law and of unjustly maintaining a tax
prosecution against him.
Among those included in Mr. Nard's allegations were: Mr. Richard Thornburgh,

in his capacity as United States Attorney for the Western District of Pennsyl-
vania; at least one of Mr. Thornburgh's Assistant United States Attorneys
whose name(s) I do not recall; Mr. Evan Hultman, then United States Attorney
for the Northern District of Iowa; at least one of Mr. Hultman's Assistants,
whose name(s) I do not recall; Senator Hugh Scott of Pennsylvania; I believe a
judge in Pennsylvania who convicted Mr. Nard on a tax fraud count, and the
entire Third Circuit Court of Appeals, which he alleged had been "bought" or
were controlled by either Senator Scott or other Pennsylvania politicians;
and perhaps one or more individuals in the Tax Division of the Department
of Justice. It is likely charges were made against other individuals, but these are
the ones I currently recall.
Ms. Gevlin and I reviewed every document in the files which Mr. Nard brought

to my office, which files, as I recall, were contained in a trunk and one or more
large suitcases and which consisted largely of transcripts of a trial in Pennsylvania
involving the Armour Company, as well as legal briefs relating to the case. Mr.
Nard claimed, inter alia, that various witnesses committed perjury at that trial
and that neither the U.S. Attorney's office in Pittsburgh nor the U.S. Attorney's
office in the Northern District of Iowa had prosecuted such witnesses, even though
the alleged perjury had been brought to their attention by Mr. Nard. Our review
of the materials submitted to us by Mr. Nard took several days.
I specifically recall requesting records from the Tax Division as they related tc.

Mr. Nard and reviewing all the records as to his claim that he was unfairly pros-
ecuted. His allegations also included charges against the judge who found him
guilty of tax fraud. I also recall meeting with Mr. Cono Namarato, head of the Tax
Division's Criminal Section, on the Nard allegations. I believe I also spoke with
Mr. Mike Baum, Deputy Assistant Attorney General for the Tax Division, in this
regard, although I am not absolutely positive about this.
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Mr. Nard told me he had had one or more lengthy discussions with a lawyer in
the Special Prosecutor's Office about his allegations. He further told me that that
lawyer had told him there seemed to be some merit to his case. Nevertheless, the
Special Prosecutor's Office did not act on his allegations. I made contact with this
lawyer (whose name, I believe, was John Lydick), and met with him in his office to
discuss Mr. Nard's allegations. He indicated to me that the Special Prosecutor's
Office took an interest in the case due to the allegations against Senator Scott and
others in Pennsylvania, but that the office was unable to develop anything out of
Mr. Nard's charges.
Ms. Gevlin and I interviewed Mr. Hultman in my office one day in July, when

Mr. Hultman was in town for a U.S. Attorneys' meeting. We discussed with him
the efforts his office took to substantiate Mr. Nard's allegations, and his evaluation
of these allegations. Mr. Hultman stated something to the effect that he believed
that it was possible perjury had occurred in one of the underlying cases that Nard
had brought to his attention, but also stated that he felt it could not be proven. He
also stated that Mr. Nard had promised him certain information that was not forth-
coming. He also indicated his frustrations in dealing with Mr. Nard as a credi-
ble witness and indicated that after the grand jury in Iowa had heard some of Mr.
Nard's testimony, they were on the verge of indicting Mr. Nard himself.
At some point, I spoke briefly with Mr. Rudolph Giuliani, then Associate Dep-

uty Attorney General, about the Nard allegations and my conclusions, and at
that point wrote my letter of July 26, 1976 to Mr. Nard. I doubt I would have
shown this letter to Deputy Attorney General Harold R. Tyler before I sent it,
but at some point I probably sent him a copy of the letter, just to keep him in-
formed as to what I had done in this matter.
I regret I cannot recall more specifically or thoroughly my effort in the Nard

matter, but trust that this letter, together with our various telephone conversa-
tions over the last six months, will suffice for your present purposes.

Very truly yours,
MARY E. WAGNER.

U.S. GOVERNMENT, DEPARTMENT OF JUSTICE,
August 17, 1973.

MEMORANDUM
To: Files.
From: John G. Koeltl.
Subject: Greyhound Corporation.
On August 13, 1973, John Nard, of Pittsburgh , phoned to report

what he believed to be a possible campaign viola und Bus Corpora-
tion. Nard has been sued by Armour, a subsidiary of Greyhound, in federal
court in Iowa. Nard claims that there was extensive perjury at the trial and
that the United States Attorney in Iowa, Evan Hultman, is presently examining
that problem. Nard also indicates, however, that since the original trial he has
been indicted for income tax violations.
Nard received an anonymous phone call saying that Greyhound had made cash

contributions to the Committee for the Re-Election of the President.
I checked the Rosemary Woods list and the GAO computer and learned that

there were no pre-April 7 contributions by the President, Chairman, and Vice
President in Charge of Armour. However, post April 7, each of those officers
(Gerald Trautman, R. F. Shaffer, and Clifton Cox respectively) contributed
$1,000. The amount involved does not appear to warrant further inquiry.

U.S. GOVERNMENT, DEPARTMENT OF JUSTICE,
August 23, 1973.

MEMORANDUM

To: Campaign Task Force File No. 356.
From: John G. Koeltl. Attorney, WSPP.
Subject: Greyhound Corporation.
John Nard of Pittsburgh, who telephoned on August 13, 1973 to report a pos-

sible ccrporate contribution by Greyhound Corporation, called again. He indicates
that he is under active IRS investigation and thinks Greyhound is the cause of
this government interest. He intends to send a copy of a personal letter to all the
corporate officials of Greyhound asking whether they have contributed to FCRP
and he will send us a copy of that letter and any information he obtains.

xxxxxxxxxxxx
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WATERGATE SPECIAL PROSECUTION FORCE,
DEPARTMENT OF JUSTICE,

December 3, 1978.
MEMORANDUM

To: File No. 356.
From: John G. Koeltl.
Subject: Grey our.

John Nard alled on November 28. Nard had called before

with allegatio mour Company which had been acquired by Grey-

hound Corporation. The essence of Nard 's charges were that Armour and Grey-

hound had been persecuting him with the knowledge and consent of the Internal

Revenue Service. He claimed he had been put through trials in which there had

been a great deal of perjury and that this was being condoned by the government.

He charged that all of this was because of possible contributions by Greyhound

Corp. to F.C.R.P. Nard indicated that Bob Arnold of the Wall Street Journal

was extremely interested in the case and had interviewed him several times, and

that Landauer was also becoming interested in the case. He indicated that he

would send whatever material he had on the case to this office.

WATERGATE SPECIAL PROSECUTION FORCE,
DEPARTMENT OF JUSTICE,

July 81, 1974.
MEMORANDUM

To: Leon Jaworski.
From: Thomas F. McBride, Robert L. Palmer.
Subject: Greyhound Corporation.

This memorandum summarizes the facts and staff recommendations concerning

illegal payments totaling $32,080 made in connection with the President's re-

election campaign by the Greyhound Corporation and its Chairman and Chief

Executive Officer, Gerald H. Trautman. The factual presentation is based on

office interviews with Trautman, Raymond Shaffer, Greyhound's President, and

its General Counsel, Louis Miller, in addition to grand jury appearances by

Shaffer and five other senior corporate officials.

I. FACTS

A. Background.—Greyhound is the parent corporation for a large and diversi-

fied corporate enterprise headquartered in Phoenix, Arizona. Principally identified

as a transportation company, Greyhound is by a substantial degree the country's

largest operator of bus lines. The transportation side of the business also includes

significant leasing operations. Several years ago, Greyhound acquired Armour and

Company, the food-processing outfit, and its prinicpal subsidiary, Armour-Dial,

which manufactures cosmetics and other sundries (e.g., Dial soap). For 1973,

Standard and Poor's set forth that the combined entity had over 88,000 employees

and enjoyed sales in excess of $5.3 billion.
Gerald H. Trautman became Chief Executive Officer of Greyhound in 1966. He

was first named President of the Company, then President and Chairman of the

Board, and at present is Chairman. Prior to coming with Greyhound, Trautman

was in private practice with the San Francisco office of the California law firm of

McCutcheon, Doyle, Brown St Enersen.
B. Early solicitation approaches by FCRP.—In early March 1972, a Greyhound

Vice President received a letter from James O'Connor, the Phoenix lawyer who

represents Kalmbach, pointing out that Kalmbach would be stopping over briefly

in Phoenix and suggesting a meeting between Kalmbach and Trautman to discuss

a contribution to the Nixon campaign. The letter recited Kalmbach's important

role in the fundraising efforts then underway and his status as the President's

personal attorney—"a completely trustee right arm of the President." The letter

stressed the desirability of making a contribution through Kalmbach or Stans with

the attendant assurances of anonymity.
Trautman rejected the idea of a meeting with Kalmbach, then or ever, and

insists he has never met Kalmbach.
In April 1972, Stans visited Phoenix to give a fundraising speech to local business

executives. At that time a meeting was arranged by Frank Middleton, a local

Republican official, between Stans and a number of Greyhound officials, including

xxxxxxxxxxxx
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Greyhound's President, Bay Shaffer. The meeting was ostensibly to discuss pos-
sible contributions to the Nixon campaign, but according to Shaffer, Stans never
got to deliver his pitch because the entire meetirg was taken up with Shaffer's
complaints to Stans about the poor treatment Greyhound had received from the
Administration.
C. August visit by Keaton, Firestone and Middleton.—In mid-summer 1972,

Verne Middleton, Vice President for Trade Relations of a Greyhound subsidiary,
Greyhound Lines, Inc., was contacted by Frank Middleton (no relation) and
asked to set up a meeting between high-level Greyhound officials and several
Republican fund raisers who were to visit Phoenix. Verne Middleton consulted
with Shaffer, who refused to participate and discouraged Middleton from asking
Trautman. Shaffer did leave Middleton free to attend such a meeting. On
August 11, 1972, Verne Middleton and Robert Goche, another Greyhound Vice
President, met with Darius Keaton, Frank Middleton and a third person—prob-
ably Brooks Firestone, son of Leonard Firestone. Both Verne Middleton and
Goche described this meeting to the grand jury as quite an explicit solicitation
of corporate funds. Keaton did most of the talking and allegedly described how
there were "clubs" being established for corporations that contributed large
amounts, e.g., $250,000; $100,000. Such contributions would entitle representative s
of the corporation to participate in high-level activities with senior Administration
officials, ineluding the President. At the $250,000 level, the corporation would
also be entitled to the use of the Presidential yacht if not otherwise in use. When
the Greyhound participants said they could not possibly raise that amount of
corporate money, Frank Middleton suggested that Keaton spell out ways the
money could be raised. Keaton then described how the money could not only be
raised but also be taken as a business expense. As an example, Keaton suggested
that Greyhound might invest funds in a "dry hole"— a fictitious drilling operation
by some oil company that would serve as a cover for the transfer of funds to the
campaign.

These two employees reported back to Shaffer on the meeting. Shaffer was firm
that no corporate money could be contributed and discouraged them from ap-
proaching Trautman on the subject. Verne Middleton communicated to Frank
Middleton that no contribution would be forthcoming.
D. September meeting.—In mid to late September, Verne Middleton was again

contacted by Frank Middleton who renewed the request for a large contribution.
Verne Middleton offered to set up a meeting with his superior, James Kerrigan,
President of Greyhound Lines, Inc. Kerrigan and the two Middletons met on
September 22, 1972, at which time Frank Middleton again stressed the desirability
of being "on the team" in terms of contributions. Kerrigan responded with a
litany of complaints Greyhound had against the Administration, including the
FDA's decision to order all Dial soap containing hexachlorophene removed from
the market without warning, something that had caused the company a loss of
several million dollars, and the Administration's refusal to endorse legislation
authorizing wider buses on interstate highways. Middleton responded by pointing
out that Greyhound was not on the team but that he was sure some of Greyhound's
problems could be cleared up if there was at least a $100,000 contribution. It
was left that Kerrigan would consult with Trautman about a contribution.
Trautman has told us that Kerrigan came to him quite exercised about the

need to provide a sizable contribution. Trautman recalls Kerrigan suggesting
that Trautman need know none of the details, which could be handled through
Kerrigan's company, Greyhound Lines, Inc. Trautman immediately killed the
idea of such a corporate contribution and instructed Kerrigan not to meet further
on the idea.
We are conducting further investigation to determine whether the nature of

the solicitations by Keaton, Middleton and Firestone were such as to warrant a
prosecution.
E. October solicitation.—In October, Trautman received a telephone call from

someone, probably Russell Deane, at FCRP urging him to have Greyhound partic-
ipate in FCRP's group solicitation program. According to Trautman, Deane
seemed unaware of the earlier approaches that had been made to Trautman and
Greyhound. Trautman suggested that Deane forward the FCRP solicitation pack-
age and said he would consider using it at Greyhound.
When the FCRP package arrived, Trautman discarded it because he felt that

while it purported to be an impartial solicitation, nevertheless it was "loaded" too
heavily in favor of the President. Instead he substituted a letter of his own which
he considered less overtly partisan. This letter is reproduced in an appendix.
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While the tone of Trautman's letter was nonpartisan, it was not altogether neu-
tral on the desirability of contributing to one of the candidates. The letter empha-
sized "the importance of this election to our business" and requested that all con-
tributions he funnelled through Trautman "and thereby maximize the candidate's
recognition of our support." Since Trautman was leaving on a trip abroad, he asked
Shaffer to handle the contributions as they came in and to maintain a list of who
contributed and how much.
The letter was sent to just over 200 executives of the company at the $25,000+

salary level. Fifty-four of these responded with contributions totaling $15,040.
Trautman himself had earlier contributed $1,000 of personal funds through a trans-
portation group, bringing the total for Greyhound group to $16,040.
F. Understanding as to reimbursement.—At present we have no evidence that

Trautman promised reimbursement to anyone or even discussed the possibility of
reimbursement with any of those who contributed. Shaffer also insists he has no
memory of any discussions about possible reimbursement with anyone; however, two
other executives, the financial Vice President and the General Counsel, recall con-
versations in which Shaffer alluded to the possibility of reimbursement through
bonuses. Nevertheless, their descriptions of the conversations suggest that at most
Shaffer expressed the hope that Trautman would keep the contributions in mind
at bonus time.
G. Bonus reimbursement.—Shortly after the contributions were collected, Traut-

man looked at the list Shaffer had compiled out of curiosity but gave it back to
Shaffer. Then in February, in connection with his consideration of Greyhound's
annual bonus program, Trautman indicated to both Shaffer and to Louis Miller,
the General Counsel, that he planned to take the contributions into account in
computing bonuses for the contributors. The conversations with Shaffer consisted
of little more than a request for the list of contributors kept by Shaffer with an indi-
cation that it would be used in computing bonuses. With Miller, at the end of a con-
versation about other things, Trautman in passing observed that he had in mind
taking the contributions into account in arriving at bonuses for the year and asked
if Miller saw any legal problems with that. Miller, who had been general counsel of
Amour before the merger and had advised Billy Wood Prince on section 610 matters
when he ran the company, thought briefly about it and told Trautman he saw no
problem with giving consideration to the fact an individual made a contribution so
long as there had been no prior understanding or expectation of reimbursement.
By this time Trautman had complied a master list of bonus recommendations

for company employees and one or more separate lists reflecting supplemental
bonus awards based on some particularly worthy or useful activity by selected
individuals. Trautman elected to take account of the earlier contributions by
preparing an additional sheet of supplemental awards which listed each contributor
including himself, together with an amount double his contribution. This list,
along with the other regular and supplemental bonus lists, was sent to the con-
troller of the corporation. Rather than prepare a single master list lumping an
individual's regular and supplemental awards, the controller simply issued sepa-
rate sets of checks for each list. This meant that each individual received, in
addition to his regular bonus check, a separate check based on an amount, less
deductions, of twice his earlier contribution. In one instance, one of the executives
we have interviewed explained that he did not realize he was being reimbursed
for his contribution by the additional check since all his Greyhound checks are
forwarded directly to the hank and he was unaware of the separate checks. All
the other executives interviewed were aware of the separate checks and assumed
they were based on the earlier contribution.
The total amount of the corporate funds spent is $32,080. Trautman insists

he chose the 2-1 ratio for the supplemental bonuses arbitrarily and did not do
so in order to provide enough money at least to reimburse the contributions after
deductions. Indeed he says he considered and rejected giving supplemental bonuses
of exactly the same amount because he did not want it to appear that he was
reimbursing the contributions. It is more likely, of course, that Trautman intended
and in fact those who received the separate checks for the most part assumed,
that the amount was to enable them to recover their contribution after deduc-
tions.
H. FBI Interviews.—At our request, an FBI agent conducted a series of inter-

views with selected Greyhound personnel earlier this year. In connection with
these interviews a variety of corporate records were made available by Trautman
and others, including complete records relating to the bonus situation. In this
respect, the FBI received full cooperation from the company and the individuals.
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In addition, Trautman and the others all told stories that were essentially
accurate in that they conveyed the facts that Trautman had taken the contribu-
tions into account in arriving at bonuses and that separate bonus checks had
been received. The one particular in which the stories were not accurate was that
no one admitted to having been reimbursed by the corporation. In some cases
the agent's questions on this seem to have been turned aside by offers to let him
examine personal financial records. In other cases, including Trautman, the
individuals insist that the bonus money they received was not actually corporate
in source because it came from funds earmarked for employee bonuses.

II. LAW

18 U.S.C. section 610 makes it unlawful for any corporation to make a con-
tribution or expenditure in connection with any election at which Presidential
or Vice Presidential electors . . . are to be voted for.

Corporations that violate section 610 can be fined up to a maximum of $5,000.
Corporate officers or directors who "consent" to an illegal contribution are
liable to a maximum fine of $1,000 and imprisonment for one year; or, if their
violation was "willful" a maximum fine of $10,000 and imprisonment for two
years. The law defines "contribution or expenditure" as "any direct or indirect,
payment. . . to any candidate, campaign committee, or political party or organi-
zation, in connection with any election to any of the offices referred to in this
section."
The theory of a prosecution based on the reimbursement of Greyhound offi-

cials for their 1972 contributions would necessarily be that the supplemental
bonus in 1973 constituted an expenditure of corporate funds which were designed
to reimburse contributions by individuals to political committees and were
therefore an indirect payment to such committees even though there does not
appear to have been any prior understandings as to reimbursement.
The problem with this approach is of course that it does not fit neatly into

the verbal framework of the statute, in the sense that the notion of an "indirect
payment" to a political committee most naturally implies some sort of conduit
arrangement such as was involved in the American Shipbuilding and AMPI
situations—which in turn usually rest on prior understandings as to reimburse-
ment. Counsel for the corporation can he expected to rely heavily on this kind
of argument in two ways: one, to establish that there in fact has been no viola-
tion of section 610 because there were not promises of reimbursement; and second,
assuming there was a technical violation, to justify a decision not to prosecute
both because it is a close legal question and Trautman sought and received
advice from his general counsel that he could take account of the contributions
in arriving at bonuses.

III. RECOMMENDATION

Greyhound Corporation should be prosecuted for a violation of section 610.
Trautman and the other executives involved should not be prosecuted
individually.
To accept the view that corporate reimbursement of individual contributions

are lawful so long as not preceded by promises or understandings as to reim-
bursement would open up an unjustifiable loophole in the statutory coverage.
As counsel for Greyhound have recognized, the necessary implication of such
an interpretation of the statute would be to give every corporation at least one
"bite-at-the-apple" in terms of rewarding employees for political contributions.
And, as a practical matter, corporations would probably not be limited to a
single bite; if liability were made to rest on explicit prior understandings as to
reimbursement, it would mean that in every section 610 case where the proof
consisted of a prior pattern of bonus reimbursement, rather than direct evidence
of promises or understandings as to reimbursement, there would be a jury issue
as to whether the prior pattern was so blatant that the aorporate official respon-
sible for the reimbursement must have realized that executives had come to
expect reimbursement. This would he plainly inconsistent with the abundant
legislative history showing that section 610 was designed both to prevent cor-
porate domination of political campaigns and to protect the interests of share-
holders in preventing the expenditure of corporate funds for political purposes
of which they disapprove.
The facts of this case are an illustration of sorts of the kind of danger that

would be created. Here the Chairman and Chief Executive Officer of the Cor-
poration solicited top management to make political contributions. While his
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letter of solicitation is on its face impartial as to whom should receive the
 contri-

butions, it is not neutral on the desirability of contributing to someone
. Most

of those executives interviewed have conceded the practical reality th
at a letter

such as Trautman circulated does create some pressure, particularly
 on those

who work most closely with Trautman, to go along with the boss's "su
ggestion."

The facts here also show that explicit assurances of reimbursement
 are not

always necessary to create the desired climate. Trautman has told
 us that part

of his rationale in agreeing to undertake the solicitation was the th
ought that it

might alleviate what he viewed as the previous unpleasant pressure Greyh
ound

employees had been subjected to by FCRP fund raisers. Several of t
he executives

interviewed have told us they were aware of the prior apparently il
legal approaches

and realized their contributions might help the corporation out 
of a difficult

situation. They also state that they understand that everything they
 do on behalf

of the corporation is taken into account in arriving at their bonus
es and were not

surprised to learn that Trautman had given appropriate weight to
 their contribu-

tion. At least three of the nine executives interviewed had explicit 
conversations

in which the possibility of recouping their contributions at bonus 
time was dis-

cussed. In our view this case involves a reimbursement mechanis
m that violates

section 610 as well as a factual pattern that warrants prosecution.

The decision to recommend against prosecution of any individ
uals rests on

practical considerations rather than upon an assessment of theoreti
cal legal lia-

bility. The only viable defendant, obviously, would be Trautman
, who takes the

firm position that he felt then and still feels that there was nothing 
illegal in what

he did. As a theoretical matter neither this belief, nor the fact th
at Trautman

casually consulted with his General Counsel about the situation woul
d necessarily

bar his prosecution. The illegality of corporate contributions ha
d been brought

home with force in connection with the Keaton/Middleton solicitat
ions; and the

fact that he felt the need to consult Miller, the General Counsel, 
shows that he

realized that he was treading close to the line with his own bonus 
reimbursement

scheme. He would not, in our view, have a viable "advice of counsel"
 defense since

that defense assumes that there has been a full disclosure of all the rel
evant facts to

a disinterested attorney for his careful appraisal; and here all Trautm
an did was to

inform Miller casually that he planned to give "consideration" to the
 fact

that individuals had contributed, without telling him that what 
he intended

was a 2:1 reimbursement ration that was rather transparently design
ed to provide

reimbursement plus enough money for taxes, etc. In short, even 
conceding that

Trautman mistakenly thought he was within the law, at most this 
would reduce

his violation to a "nonwillful" misdemeanor.
On the other hand, it must be recognized that if Trautman were

 unwilling to

plead guilty to a misdemeanor (and he has so indicated), there is mo
re than a small

chance he would win an acquittal. He is an appealing witness who 
can point to his

evident resistance to earlier blatant attempts to extract corporate f
unds from Grey-

hound. Moreover, there is virtually no evidence of consciousness o
f guilt as to the

bonus reimbursement; Trautman and the other executives gave r
easonably accu-

rate accounts to us and to the FBI; they have provided all releva
nt documentary

materials, and they continue to maintain their innocence of wr
ongdoing. This is

significant both because it highlights the absence of the aggrava
ting feature of ob-

structionist tactics such as have characterized so many of our 
other cases; and also

because it points to the likely acceptance of his contention that 
he believed he was

acting legally, which might well lead a jury or a judge to con
clude that he should

not be forced to accept personal liability despite the legal nicet
ies.

Finally, the law enforcement purposes of this prosecution—t
o establish the ille-

gality of any corporate reimbursement of political contribut
ions, whether or not

accompanied by promises or understandings as to reimbur
sement—can adequately

be fulfilled by a prosecution of the corporation, whether in 
a trial or in a disposition

that sets forth the essential facts.
APPENDIX

"October 10, 1972.

"THE GREYHOUND CORPORATION,
"Greyhound Tower,
"Phoenix, Arizona.
"To SENIOR EXECUTIVES OF THE GREYHOUND ORGANIZAT

ION: All of you have

undoubtedly noted the message in the last dividend noti
ce pointing out to our

Greyhound shareholders the importance of this election to 
our business and urging

our shareholders to vote for those candidates who will be
st serve them and their

company.
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"I have now been asked to make it possible for the senior Greyhound executives
to make a contribution in support of the candidate of his choice and a form for
doing so is enclosed herewith. If you care to make a contribution will you please re-
turn your check and the pledge card to me as soon as possible so that I may forward
all contributions in a group, and thereby maximize the candidate's recognition of
our support.
"In conclusion I want to emphasize that this solicitation is on a non-partisan

basis and that whether you make a contribution or not is strictly your decision.
"Very sincerely yours,

"Enclosure".

"GERALD H. TRAUTMAN,
"Chairman and Chief Executive Officer.

IN THE UNITED STATES DISTRICT COURT FOR THE DISTRICT OF COLUMBIA

(Criminal No. (18 U.S.C. Section 610) Information)

UNITED STATES OF AMERICA V. GREYHOUND CORPORATION, Defendant

The Special Prosecutor charges:

COUNT ONE

1. At all times material to this Information the defendant, the Greyhound.
Corporation, was a corporation established under the laws of the State of Dela-
ware.

2. On or about November 7, 1972, a general election was held pursuant to
the Constitution and Laws of the United States at which Presidential and Vice
Presidential electors were voted for.

3. From on or about October 10, 1972, to on or about February 28, 1973, in
the District of Columbia and elsewhere, the defendant, the Greyhound Cor-
poration, made payments totalling sixteen thousand forty dollars ($16,040) to
various political committees organized to promote the candidacies of Richard
M. Nixon and George McGovern in the aforesaid general election, to wit: by
encouraging senior officials of the defendant, the Greyhound Corporation, to
contribute personal funds to the Presidential candidate of their choice; and by
thereafter awarding to each executive that made a contribution supplemental
bonuses in an amount twice the amount of the previous contribution.

All in violation of Section 610, Title 18, United States Code.
LEON JAWORSKI,

Special Prosecutor,
Watergate Special Prosecution Force.

MEMORANDUM

To: Senators DeConcini and Hatch.
From: Kim Pearson.
Date: October 8, 1980.
Re: Future hearing in re Nard Case.
I have reviewed the following material over the period of the past several

months:
(1) DOJ Nard file for PIS investigation.
(2) DOJ responses to 1979, 1980 Committee inquiries in re Nard.
(3) Notes of conversations with U.S. Attorney Reynolds.
(4) U.S. Attorney Reynolds' letter to Senators DeConcini and Hatch,

9/24/80.
(5) Mike Hunter's report, 10/7/80.
(6) FOIA documents supplied by Nard.
(7) Nard/Armour litigation material.
(8) Secret Service interviews of principals involved from U.S. Attorney

Reynolds' investigation (supplied by DOJ).
(9) Nard/Hultman taped telephone conversation.
(10) Material supplied to U.S. Attorney Hultman by Nard for purposes

of Hultman's grand jury investigations.
(11) Various Nard correspondence with Government officials.
(12) Peter D. H. Stockton memo to Senators DeConcini and Hatch,

10/2/80.
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It is my conclusion that a hearing is warranted to ascertain the merits of
Nard's allegations. Initially, I believe the hearing should encompass the scope
and results of the three previous Nard investigations by thP various offices of
the Department of Justice.

Following the taking of depositions or interviewing by staff, if desired and if
possible, I suggest the following witnesses appear before the Subcommittee on
Improvements in Judicial Machinery:

First, the initial investigation of Nard's complaints by the U.S. Attorneys'
Office in Cedar Rapids, Iowa.

(1) Former U.S. Attorney Evan Hultman—The Subcommittee should
ascertain the focus and jurisdiction of his investigation. There are several
discrepancies involved concerning what Mr. Hultman says he did, what he
actually did, and what he should have done.
(2) Former Asst. U.S. Attorney Alan Kirshen—The Subcommittee should

ascertain Mr. Kirshen's reasons why he resisted disclosure of the nature and
quantity of Armour documents for Nard's Rule 60(b) (3) hearing when Kir-
shen was ostensibly investigating Armour for having hidden those very
documents.

Second, the Department of Justice investigation of the Hultman investigation
conducted by the Deputy Attorney General's Office:

(1) Mary Wagner, former Special Asst. to the Deputy Attorney General—
Nard's complaints were referred to this Office from the Office of Professional
Responsibility. The Subcommittee should ascertain the scope and depth of
Ms. Wagner's inquiry to determine how the Department handles such requests.

Third, U.S. Attorney Reynolds' investigation of the first two investigations:
(1) U.S. Attorney Reynolds—The Subcommittee should follow up on the

issues raised in Mr. Reynolds' letter to Senators DeConcini and Hatch dated
9/24/80.

I also suggest that it would be helpful to conduct interviews, if not take deposi-
tions, of various principals involved in the original Nard/Armour controversy. It
should not be the intention of the Subcommittee to retry Nard's case in Congress;
however, Nard has maintained vehemently that those officials that looked into
his case never asked the right people the right questions.
For example, Daniel Zaremba, the Armour project manager on both the Pitts-

burgh and Sioux City jobs, was called to testify before the Iowa grand jury twice,
in 1972 and 1973. In the 1972 grand jury he was the only witness who testified.
Zaremba told the Secret Service that Hultman only asked him background infor-
mation and that he never felt perjury was the focus of the inquiry. In the 1973
grand jury, Zaremba sat outside the grand jury hearing room for several days but
never was called to testify. He was not recalled for the third grand jury. Nard says
Zaremba's testimony before the grand jury would have shown that:

(1) Armour knowingly paid for work on Nard's house, thus refuting
Armour's diversion of funds theory.
(2) Armour's Pittsburgh counsel, Thomas Jackson, knowingly turned

Nard in to the IRS using the fake diversion of funds issue.
(3) Armour could not provide Three Rivers/Nard with the correct infor-

mation necessary to complete the Pittsburgh and Sioux City projects.
(4) Armour counsel Raymond Gass said Armour was going to sue Nard in

Sioux City to break him financially to preclude Nard's participation in
litigation in Pittsburgh.
(5) Following initiation of suit by Armour, Jackson asked Zaremba where

Nard had breached the contract and Zaremba told him that Nard had not.
(6) Nard did have a superintendent and a design coordinator on the job

in Pittsburgh.
(7) Zaremba saw McKavis' handwritten note cancelling pipe for the job

ordered by Nard, thus preventing commission being paid to Nard.
Other individuals whose statements would be beneficial to the Subcommittee

prior to a hearing include:
(1) Judge Joseph Weis—presided over the Pittsburgh breach of contract

trial; to answer those issues raised in Part II of the Hunter Report.
(2) Bob Sikma—former Asst. U.S. Attorney to Evan Hultman as to con-

flicting statements he has made with regard to the Nard investigation.
(3) John Davis—Three Rivers' former accountant who provided informa-

tion to the IRS on Nard's tax evasion case as to where he got the figures; i.e.
did he get them from Armour counsel Thomas Jackson.
(4) John Taber—former Republican candidate for Mayor of Pittsburgh

who allegedly lost the nomination to the 3rd Circuit when Judge Weis threw
the Nard case.

77-042 0 - 81 - 10
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(5) Robert Cindrich—U.S. Attorney in Pittsburgh. He was called by
U.S. Attorney Reynolds and asked if he was upset with Reynolds' investiga-
tion after Phillip Heymann told Reynolds "three" U.S. Attorneys had com-
plained of Reynolds. Cindrich said he was not. (Cindrich would have been the
most logical Office to complain.)
(6) William McKavis—Armour project manager at the Pittsburgh project,

as to the existence of the daily and weekly reports and his contradictory
testimony before Judge Weis at trial and Judge Snyder at the fraud trial.
(7) Several other possible statements may be desirable in light of facts

ascertained by the above witnesses.

Senator DECONCINI. Very good.
We now have three gentlemen: Paul A. Manion, president, Alle-

gheny County Bar Association; David Fawcett, president, Pennsyl-
vania Bar Association; and David Buerger, former counsel to Mr.
Nard.

Gentlemen, I am advised that you want to testify or make some
statement here regarding Judge Weis. Is that correct?
Mr. MANION. Yes; in relationship to the subject matter of this

hearing.
Senator DECONCINI. Please be seated.
As you can see, we have not developed or done anything in depth

as to allegations regarding Judge Weis. That perhaps will come with
the new Judiciary Committee, assuming that they continue the over-
sight hearings. That was one of the cases that we had on the list. For
that purpose, I would ask you to limit your remarks to the Nard case
as such.

If you have full statements, they will be printed in the record as if
totally read following your oral presentations. I would suggest that
you brief them and keep you remarks as brief as possible.

STATEMENT OF PAUL A. MANION, PRESIDENT, ALLEGHENY
COUNTY BAR ASSOCIATION

Mr. MANION. We will try to do that, Senator.
Senator DeConcini, if I may at the outset, my name is Paul

Manion.
Senator DECONCINI. Let me ask you whether or not I should swear

you. Do you have testimony relating to the case?
Mr. MANION. I have statements to make concerning the investiga-

tion. I would just as soon be sworn.
Senator DECONCINI. Fine. Would you all raise your right hands?
Do you swear the testimony you are about to give the committee is

truth, so help you God?
Mr. MANION. I do.
Mr. FAWCETT. I do.
Mr. BUERGER. I do.
Senator DECONCINI. Thank you. Please proceed.
Mr. MANION. Senator DeConcini, notwithstanding your noble

efforts to keep Judge Weis and the proceeding on Pittsburgh out of this
hearing, it developed very early this morning that the proceedings in
Pittsburgh and criticism of Judge Weis are inextricably intertwined in
the Iowa proceeding and in the Justice Department investigation.



.•

148

As you sat here today and heard Mr. Hultman testify, throughout
the course of his investigation Mr. Nard endeavored to tie the Pitts-
burgh proceeding to his grand jury proceeding in Iowa. Mr. Kirshen
testified that not only did he attempt to tie the two together, but that
efforts were made to initiate proceedings in Pittsburgh and to con-
duct a grand jury investigation with respect to what happened in
Pittsburgh.
I have submitted a statement which I understand will be made

part of the record.
Senator DECONCINI. Without objection.
Mr. MANION. I would like to add to that a newspaper article dated

October 29, 1980, printed in the Valley News Dispatch of New
Kensington, Tarentum, and Vandergrift, Pa.
[The article referred to above follows:]

[Valley News Dispatch, New Kensington, Tarentum, Vandergrift, Pa., Wednesday,
Oct. 29, 1980]

JUSTICE DEPARTMENT ACCUSED OF COVERUP

(By Roger Medges)

WASHINGTON.-The Justice Department is accused of conducting a massive
cover-up of inside wrongdoing in two reports prepared for a subcommittee of the
Senate Judiciary Committee.
The two reports plus one by a U.S. attorney who said his attempts to investi-

gate the affair were thwarted by his superiors, prompted Sen. Dennis DeConcini,
D-Ariz., to announce Monday that his Subcommittee on Improvements to the
Judicial Machinery will hold hearings on the case before the end of the year.
The reports tend to support the claims of Pittsburgh contractor John Nard

that he was railroaded by the federal courts and the Department of Justice after
he tangled with Pennsylvania's power structure a decade ago.

If the recommendations of the investigators are followed, the subcommittee
will question current and past Justice Department officials about the handling
of the Nard case.

Nard's story about his loss of a breach of contract suit, his subsequent convic-
tion on tax charges and his inability to get the Justice Department to act on his
complaints was featured last year in the Gannett News Service series, "Justice
on Trial," a detailed examination of the federal and state judicial systems.
The three new investigative reports, copies of which were obtained by Gannett

News Service, call into question some acts by Pennsylvania Gov. Richard Thorn-
burgh, former U.S. Sen. Hugh Scott, R-Pa., Federal Appeals Judge Joseph Weis of
Pittsburgh, Assistant U.S. Attorney General Philip Heymann and Thomas
Henderson, head of the Justice Department's Office of Public Integrity, which
investigates complaints of official wrongdoing.

Peter Stockton, a special investigator hired by the subcommittee to look into
Nard's allegations, reported: "I conclude that Nard was probably the victim of an
incriminating conspiracy in which an initial act of wrongdoing by a federal judge
was compounded by a series of cover-ups. There is evidence that Judge Weis
dealt unjustly with Nard, possibly as a political favor."
In a separate report, James Reynolds, U.S. attorney in Cedar Rapids, Iowa,

told the subcommittee of what he said were Justice Department roadblocks he
ran into while trying to investigate part of Nard's story and an effort made to
keep him from talking to Nard or Sen. Orrin Hatch, R-Utah, who once was Nard's
attorney. Hatch, a member of DeConcini's subcommittee, was the first senator
to agree to investigate the Nard case.

During a 1977 meeting in Washington with Henderson of the Public Integrity
Office, Reynolds wrote, Henderson, "advised me against my planned first face-to-
face meeting with Mr. Nard and later with Sen. Hatch. Henderson warned that
Nard was to be treated skeptically and assured me that although former Sen. Scott
was about to be indicted on an unrelated income tax matter, the department had
found no basis for Nard's complaints after a thorough investigation."
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Although Reynolds' report does not detail the results of his efforts to determine
whether there was a "thorough investigation," Stockton makes his opinion clear in
his report.
"The Department of Justice went to great lengths to cover up the fact that there

had been no investigation" Stockton wrote. "When Jim Reynolds, the current U.S.
attorney in Iowa, was looking into the Nard case he was subjected to a bizarre
DOJ (Department of Justice) runaround. He finally had to subpoena a former
Justice Department attorney to determine what the department had done on the
Nard case. Justice Department lawyers explained to Reynolds that most of the
relevant records had disappeared."
The Nard case had its beginning in 1967, when Nard contracted to build a plant,

for Armour and Co. in Pittsburgh. Before that plant was completed, he signed an-
other contract to build a second plant for Armour in Iowa. Construction was con-
tinuing on both plants when Armour canceled its contracts.
Both Nard and Armour sued for breach of contract in Pittsburgh and in Iowa.

The Iowa case was heard first and a jury awarded Nard about $90,000 and Armour
$60,000. In Pennsylvania, the case was heard by Weis, then a district court judge.
He found that both Nard and Armour had breached the contract, and ordered

Nard to pay the meat packing company abut $700,000. There was no penalty
for Armour.
By the time Nard's appeal reached the 3rd Circuit Court of Appeals, Weis had

been elevated to the appellate bench. He took no part in the ruling against Nard's
appeal.
The third report submitted to DeConcini's subcommittee was written by Michael

Hunter, a former Justice Department attorney who worked for the subcommittee
until early this year. His report is based on a yearlong study of the evidence and the
more than 1,000 pages of testimony from the trial in Judge Weis' court. He noted
that Weis wrote his opinion before he had received the typed transcript.
"The court's opinion and additional findings of fact provide substantial con-

fusion as they appear to be contradictory, if not incompetent, in essence and in
conclusion," Hunter wrote. "A comprehensive inquiry is warranted to determine
whether prior reviews of Nard's allegations have been conducted adequately
and impartially in furtherance of the administration of justice."
One of the underlying themes of Nard's allegations is that Armour employees

were coerced into giving perjured testimony during the Iowa trial and that
former U.S. Attorney Evan Hultman of Iowa was pressured by someone in the
Justice Department to drop his perjury probe.
Both Hunter and Stockton say in their reports that Hultman dropped his in-

vestigation after a visit in Washington with Thornburgh, who was head of the
Justice Department's Criminal Division at the time. Thornburgh, now the gov-
ernor of Pennsylvania, was U.S. attorney in Pittsburgh when Nard was indicted
on three income tax charges in connection with money he received from Armour.
The reports say there is evidence that Thornburgh based his charges on evidence
provided by Armour attorneys.
Reynolds said he was summoned to Washington by Assistant Attorney General

Heymann to explain his pursuit of the case just a few hours after his investigators
served a grand jury subpoena on Mary Wagner, the former Justice Department
attorney who claimed she thoroughly investigated Nard's charges and found
them groundless.

I would submit that to the committee at this time because that pro-
vides further reason why this 8-year attack, the vilification of an out-
standing Federal judge, has become a part of this proceeding.
That newspaper article indicates that the very day you, Senator

DeConcini, announced that there would be a hearing on this matter
the Gannett News Service had obtained copies of three reports sug-
gesting this hearing. Those reports involve in great detail—as a matter
of fact, out of the 64 pages in the so-called Hunter-Pearson report, 54
pages are devoted to the case and the proceedins in Pittsburgh, Judge
Weis' handling of it.
Let me just, if I may, refer to certain of the comments. The so-called

Hunter-Pearson report commences with that this is an investigation
concerning the weaknesses of the Federal judicial machinery. At page
2 there are questions about court decisions. At page 15—this is of the

•
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first phase of the report—this case presents a case study of the Federal
judicial system. Questions are being raised about the actions of the
courts. Then there's a 29-page purported analysis of Judge Weis'
decision.

Senator DeConcini, I may be a very demanding trial lawyer, but if a
first-year law student working for our law firm had engaged in such an
analysis, he would be discharged in a week. The accusations contained
in that segment of the report are directed against Judge Weis.

Senator DECONCINI. Have you seen the report? I haven't seen it.
Mr. MANION. The only way you can get it is through the news

media.
The article that I quoted says the following:
Two reports, plus one by a U.S. attorney who said his attempts to investigate the

affair were thwarted by his superiors, prompted Senator DeConcini to announce
Monday that his Subcommittee on Improvements to the Judicial Machinery will
hold hearings.

Later on there are accusations the John Nard was railroaded by the
Federal courts and the Department of Justice.

Senator DECONCINI. Who wrote that?
Mr. MANION. This is by Roger Hedges of the Gannett News Service.
Senator DECONCINI. Who is he with the Gannett News? What bear-

ing does that have with this committee? I do not see the relevance.
Mr. MANION. The reports which are the subject matter of the article

are making accusations about Judge Weis.
Senator DECONCINI. Maybe Judge Weis ought to sue the newspaper

or something. I have not read those reports. If they're inaccurate, he
certainly has a right to object to it.
Mr. MANION. The point of the matter, Senator, is that for 8 years an

outstanding Federal judge with an impeccable reputation for honesty
and integrity has been attacked periodically. Every year, every 2 years
there's an article of this caliber in the Pittsburgh newspapers, in the
national news media. This man is an oustanding Federal judge.

Senator DECONCINI. Mr. Manion, I am not here to judge whether
or not Mr. Weis is an outstanding Federal judge. That is your opinion
and the record will so show it. I have no reason to doubt you believe
that he is an outstanding Federal judge.

If you want to talk about the Nard case, that is what we are here for.
I am not here to listen to you tell me that Mr. Weis is an outstanding
Federal judge. I will make that judgment when I get into the com-
plaints.
We have allegations that lead you to believe that he is not an out-

standing Federal judge, but we are not taking those allegations up to-
day. If you want to come and refute those allegations when we get into
them, if the new chairman of the Judiciary Committee continues this
oversight, then that is the proper place to do it.
Mr. MANION. Senator, the subject matter of the reports which

are the subject of the Gannett News Service article relate to Judge
Weis and Judge Weis' handling of the Pittsburgh Armour 

Senator DECONCINI. This hearing is on Mr. Nard. Now if there
is a relation between Nard and Weis, we have barely scratched .that
surface, not because I am not going to do it, I hope this committee
is going to do it, but because we wanted to do the oversight hearings
on the public integrity section and the Iowa U.S. attorney's in-
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volvement with the Nard case. That is what we are trying to do
today.
When we get to the Weis allegations as they relate to the Hunter

report or any other report, then of course we will proceed with that.
I hope the committee next year will continue these oversight hearings.
Mr. MANION. Senator, I appreciate that, but the fact of the matter

is that these articles are appearing not only in the Pittsburgh media,
but in the national news media. They talk about hearings concern-
ing Judge Weis' handling of the case.

Senator DECONCINI. Those hearings have not yet been held. Do
you agree about that?
Mr. MANION. Which hearings?
Senator DECONCINI. The hearings on Weis, the allegations against

Weis.
Have you heard testimony today about allegations against Weis?
Mr. MANION. Oh, yes, throughout the morning from the first

witness, Mr. Hultman, and the efforts of Mr. Nard to initiate pro-
ceedings in Pittsburgh, and Mr. Reynolds, the last witness, dis-
cussing the 

Senator DECONCINI. Do you think the thrust or even the major
part of these hearings has been as to any allegations against Judge
Weis?
Mr. MANION. I said at the outset, Senator, I commend you for

trying to keep Judge Weis out of this, those aspects of the investi-
gation which involve him. The point of the matter is that these
reports, the Hunter report, 54 pages out of it deal with the Pitts-
burgh proceeding.

Senator DECONCINI. I understand that. Eventually I hope this
committee will address those complaints and allegations in the
Hunter report and hold some hearings. However, they are not the
hearings today.
Mr. MANION. I understand that.
I would just say this, Senator: If any citizen of this country is

asked to serve on the Federal judiciary, it will be impossible for
your committee and the Government to get qualified and capable
people to act as judges if they have to undergo the kind of scurrilous
and vicious campaign of innuendo and vilification that Judge Weis
has had to undergo.

Senator DECONCINI. Well, Mr. Manion, let me disagree with you.
Judges are like anybody else and they are subject to public scrutiny
and public criticism. If it is scurrilous, it will come out that it is
scurrilous. If it is not, they ought to be subject to the same standard as
anyone else as far as this Senator is concerned.
I hate to get on a barnstorming speech right here, but I get so tired

of pillars of the professional community coming down to this Judiciary
Committee and constantly telling us how tough it is to get people to
be good Federal judges. I have had no trouble at all in the State of
Arizona getting some of the finest judges that I think that State has
ever had. I am not talking about Mr. Weis.
For you to sit here and tell me that people do not want to be Federal

judges, that is a lot of bunk and you know it. I'll bet you know 40
dozen lawyers—good, qualified lawyers—that would love to be
Federal judges today if they could.
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Mr. MANION. If they have to undergo what Judge Weis has had to
undergo for 8 years, Mr. Chairman, I know of no one in my acquaint-
ance who would ever subject himself to something like that.
Senator DECONCINI. Well, if the bar association and Federal

judges would have supported a judicial discipline act, maybe those
things could be resolved, instead of just handling them through the
good old boy system.
Mr. MANION. I understand, Senator, that an act was passed.
Senator DECONCINI. That is right—a very weak one, too, I can tell

you that.
Mr. MANION. Well, that's the responsibility of the Senate.
Senator DECONCINI. Yes, and I take responsibility. I am ashamed

it is so weak, but it is the Federal judges who kept it as weak as it
is—I can tell you that—and many of the pillars of the American Bar
Association.
Mr. MANION. Senator, that act was passed by the U.S. Congress.

That's all I have to say.
I appreciate the opportunity to appear here.
I suggest to you that the staff reports themselves indicate you

cannot separate the proceedings in Iowa from the proceedings in
Pittsburgh. What is involved primarily is the attack on Judge Weis.
Thank you.
[The prepared statement of Mr. Manion follows :1

PREPARED STATEMENT OF PAUL A. MANION

INTRODUCTION

Mr. Chairman and members of the committee, my name is Paul A. Manion and
I am President of the Allegheny County Bar Association, which is headquartered
in Pittsburgh, Pennsylvania. I appear here today to urge an end to the most base-
less and scurrilous attack upon a federal judge and the federal judicial system that
I have ever witnessed. This eight-year campaign has been carried on by John A.
Nard, a disgruntled litigant who has pleaded guilty to two counts of failure to file
income tax returns and nob o contendere to one count of tax evasion. At the hearing
on the acceptance of those pleas, the Government filed a memorandum showing
that he had failed to file income tax returns for a period of twelve years. Mr. Nard' s
attack is made all the more outrageous because it is directed at Judge Joseph F.
Weis, Jr., a judge whose reputation for honesty and integrity is impeccable. Judge
Weis' outstanding legal ability and his judicial temperament and fairness caused
him to be rated "exceptionally well qualified" in hearings before this very Commit-
tee, which recommended his confirmation to a seat on the United States Court of
Appeals for the Third Circuit 1 year after the trial of the case which has given rise
to this hearing, notwithstanding that Mr. Nard appeared to testify against his
confirmation.
When reports appeared in the national and Pittsburgh news media 6 months ago

that this Committee was conducting an inquiry into this case, I wrote to each
member of this Committee expressing the outrage of the Allegheny County Bar
Association at Mr. Nard's libelous and baseless attacks on Judge Weis. David B.
Fawcett, Jr., the distinguished President of the Pennsylvania Bar Association,
wrote a similar letter of protest. The day after my letter, I received a wholly
unsolicitated telephone call from David B. Buerger, Esq., who had been counsel to
Mr. Nard in the litigation which has given rise to this hearing. Mr. Buerger com-
mended me for my letter and he volunteered to appear and testify against this
baseless attack on Judge Weis at any time and at any place. Both Mr. Fawcett and
Mr. Buerger are present here today to so testify.
Several members of this Committee responded to Mr. Fawcett's and my letter,

advising that they had no knowledge of any inquiry being conducted by the
Committee on this matter. On October 6, 1980, I received a telephone call from
Ceun3e1 to the Committee advising that Mr. Nard's charges concerning Judge
Weis had been found to be so utterly wanting in merit that the Committee would
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not pursue them any further. Yet a few weeks ago, reports again appeared in the

media that the Committee had scheduled a hearing on this matter for today. This

led us to request an opportunity to appear here today, and we are grateful to you,
Senator DeConcini, for granting our request.

SCOPE OF MY REMARKS

For my own part, acknowledging Judge Weis' outstanding reputation for

honesty and integrity, the focus of my remarks shall be the utterly groundless

nature of Mr. Nard's request for an investigation by the Justice Departmnet of

Judge Weis' decision in an eight-year old lawsuit between Mr. Nard and his

associates and Armour & Co.
I point out, first, that, following Judge Weis' decision, Mr. Nard took advantage

of his right to have that decision reviewed by the Court of Appeals. That Court,

consisting of three esteemed appellate judges, considered and rejected each and

every one of Mr. Nard's arguments.
Mr. Nard then sought to have the judgment reopened in the district court.

Again, a fourth federal judge fully considered and rejected his motion.
Simultaneous with these efforts, Mr. Nard sought to have the United States

Attorneys in the Western District of Pennsylvania and in Iowa institute a crim-

inal investigation of his charges. Not only did the United States Attorney in

Pittsburgh conclude that his charges were groundless but, based in part upon

his own testimony in the trial of the Armour case, he was indicted on the income

tax charges to which he has pleaded guilty and nob o contendere, respectively.
It appears that it took the United States Attorney in Iowa longer to reach

the same conclusion that Mr. Nard's charges were baseless but, after initiating

a grand jury investigation of them, he came to the same conclusion.
I submit that it is in this factual and legal setting that Mr. Nard's request for

a Justice Department investigation of his charges must be considered. I submit

further that, considered in the light of the source, nature and character of these
charges and the lack of any substantive basis for them, there was and is not

rational justification for them.
The news media has reported that certain reports submitted to this Committee

suggest that the Justice Department did not adequately investigate Mr. Nard's
charges and that this is the reason for today's hearing. Although these reports

were obtained by the Gannett Newspaper chain sometime ago, I have just had
an opportunity to review them. Staff counsel has advised that we may submit

at a later date any written response to these reports which we believe to be ap-
propriate. Because of my limited opportunity to review them and the limitations

of time at this hearing today, I offer only the following comments at this time
and request leave of the Committee to submit a more definitive written statement

at a later time.
Without in any way passing upon what the Justice Department did or did not

not do in response to Mr. Nard's demand for an investigation, I submit that the
reports themselves demonstrate that there simply is no basis for them.

THE HUNTER-PEARSON REPORT

The principal report which I have been furnished has been labeled by the
media as the Hunter-Pearson Report. The first 15 pages of this 64 page docu-
ment consist of a so-called "Summary Of the Evidence And Proceedings Involved
In The Case Of John A. (Jack) Nard." There then follows a 29 page purported
analysis of Judge Weis' decision in the Armour-Nard case. An additional 10
pages are devoted to Mr. Nard's efforts to vacate Judge Weis' judgment. Only
6 pages are devoted to a summary of the federal criminal tax case against Mr.
Nard. Thus, at least 54 pages of this 64-page report are devoted to a summary
and critique of Judge Weis' decision. I submit that, in these circumstances, any
suggestion that this investigation does not involve an attack upon Judge Weis
is patently absurd.
The criticism of Judge Weis' decision in the report appears on its face to be

based, not upon an analysis of the evidence of record in that case, but upon Mr.
Nard's own version of his case. Time does not permit a detailed commentary
upon this critique, but I believe a few of the glaring fallacies in it deserve brief
mention.
The most overriding fallacy in the critique is that it purports to set forth as

established "facts" what is Mr. Nard's version of those facts and not the facts
as found by Judge Weis on the basis of the record evidence. Further, the critique
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ignores the fact that Mr. Nard had a full opportunity to and did present his
allegations of erroneous factual findings to a reviewing court which affirmed
Judge Weis' decision in all respects.

Next, the critique fails to mention that Judge Weis found numerous facts
in favor of Mr. Nard which resulted in the denial of Armour's principal claim
for damages for breach of contract. Indeed, the sole award which Judge Weis
made in favor of Armour was premised upon accepted principles of restitution
based in large part upon substantial evidence that Mr. Nard had caused Armour
to pay for construction work, not on the Armour construction project, but for
work performed in constructing Mr. Nard's family mansion in Sewickley Heights,
Pennsylvania. Indeed, a reading of Judge Weis' opinion by any fair minded,
objective person demonstrates that the judge, with his characteristic judicial
temperament and restraint, did not characterize Mr. Nard's actions as fraudu-
lent, notwithstanding that the record would have fully supported such a con-
clusion. Rather, Judge Weis based his decision that Mr. Nard and his associates
should make restitution to Armour for these and other diversions of funds upon
well-established equitable principles.
As merely illustrative of the artifice used by Mr. Nard to accomplish this

diversion of funds, I have attached to my written statement a copy of one of the
invoices for an Extra Work Authorization admitted in evidence in the case,
under which Armour paid $38,270.49 for work on the Armour plant which act-
ually involved work on Mr. Nard's residence.
The Hunter-Pearson Report suggests that Judge Weis erred in law in render-

ing his decision. But surely if anything was resolved by the Circuit Court's
affirmance of Judge Weis' decision seven years ago, it was that the judge made
no error of law in his decision.
The report also criticizes Judge Weis for rendering his decision before the

testimony had been transcribed. But as any experienced trail lawyer or judge
can attest, it is a recommended practice in our federal courts that judges not
await a typed transcript before rendering a decision in a non-jury trial, especially
where, as here, the judge has made extensive notes of the evidence as it un-
folded at the trial, including—as the written transcript never does—the fact-
finder's own evaluation of the testimony, particularly the credibility of the wit-
nesses as they testify from the stand. Indeed, as the report fails to mention,
the judge's notes of the testimony were more accurate than the stenographer's
transcript, as was pointed out in the oral argument before the Court of Appeals.

Only brief mention need be made of the report's critique of the Circuit Court's
affirmance of Judge Weis' decision. The report does not challenge the decision
of the Court of Appeals on its merits. Rather, it attempts to make something
of the fact that the Circuit Court had directed the parties to devote their oral
arguments to a particular point raised on appeal but, at oral argument, the Court
had asked questions on other points. The report fails to mention that the briefs
of the parties had in fact been devoted to all of the issues raised on the appeal.
The report also criticizes the Circuit Court for rendering its decision after

counsel for Armour had made an authorized, post-argument submission to the
Court but before a similar submission by counsel for Mr. Nard had been received.
It fails to mention that the post-argument submission by counsel for Armour
had no bearing whatsoever on the decision of the Court.

THE REYNOLD'S LETTER AND THE STOCKTON MEMORANDUM

Neither Mr. Reynold's letter of September 24, 1980 nor the Stockton Memo-
randum of October 2, 1980, both of which are addressed to Senators Hatch and
DeConcini, add anything of substance to Mr. Nard's charges against Judge
Weis. Rather, both appear to be directed primarily to the Justice Department's
handling of Mr. Nard's charges against Armour. Judge Weis is mentioned only
briefly in these documents and then only in the context of the libelous and ground-
less charges which Mr. Nard has circulated concerning Judge Weis since he
decided Mr. Nard's case adversely to him.

MR. NARD'S MISUSE OF SENATOR HATCH

Among the persons Mr. Nard has misused and abused in pursuit of his ulterior
purpose is his former counsel, Senator Orrin G. Hatch, who serves on this Com-
mittee. Indeed, the Hunter-Pearson frankly acknowledges that this matter was
referred to Senator Hatch by Mr. Nard following his election to the Senate,
and that he has been actively involved in pursuing Mr. Nard's charges. In the
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light of their baseless character and the lapse of eight years since the trial of the
Armour-Nard case, any fair minded observer must ask whether these charges
could have reached this stage without Mr. Nard's misuse and abuse of Senator
Hatch and this Committee.

CONCLUSION

For eight years an outstanding and courageous federal judge has been subjected
to a baseless attack by a disgruntled litigant who has circulated false accusations
against him. Among other things, this campaign of vilification has involved the
attempted manipulation of the national and Pittsburgh news media. The charges
have been found to be groundless by everyone who has investigated them and has
knowledge of the person making them and the person against whom they have
been made.
The campaign has now reached the stage that this Senate Committee is being

used to place an imprimatur of legitimacy on these baseless charges. We submit
that you should not permit yourself to be so demeaned.
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Senator DECONCINI. Mr. Fawcett?

420.93

1

9,691.91 -
6,215,51:-
7,047.33:

29.02
159.00
112.30
224./2
159.00.

• 113.95
4,730,C0

. ,

•

8,602.22

.11P5.4.?:

_

$33,270.,

STATEMENT OF DAVID FAWCETT, PRESIDENT, PENNSYLVANIA
BAR ASSOCIATION

Mr. FAWCETT. Pm Dave Fawcett. I'm from Pittsburgh, Pa. I'm
president of the Pennsylvania Bar Association.
The Nard case itself started in 1972. It was a nonjury case in our

Federal District Court for the Western District of Pennsylvania.
The lawyers in the case decided to go nonjury in front of Judge Weis.
The plaintiff, Armour Corp., was opresented by an excellent

lawyer and a good firm from Pittsburgh. Mr. Nard and his company
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were represented by Mr. Buerger, to my right, from the Buchanan
& Ingersoll firm, one of the finest firms in my city. Mr. Buerger is
one of the outstanding trial lawyers in our city.

The case was tried. Judge Weis rendered his opinion. The case
was appealed to the court of appeals. A three-judge panel of VanDusen,
Gibbon, and Rosen affirmed what Judge Weis did. Mr. Nard tried
to open the proceedings in front of Judge Snyder, who is now deceased.
There were further criminal proceedings against Mr. Nard in front

of Judge McCune of our Federal district court.
I submit to you that he had his day in court. Not only did he have

his day in court, but he was always represented by outstanding lawyers.
He was disappointed.
As a trial lawyer my clients are either happy or disappointed. We all

know that. However, there has to be an end to the process.
I can represent to you that Mr. Nard certainly was protected by able

people at every. stage. What he did and the tack that he took was not
unusual. He said that all judges who did not decide in his favor were
politically influenced against him and that's why he lost, that he
didn't lose because of the facts or he didn't lose because of anything he
did; he lost because everybody was politically influenced against him.
Then he made attacks on Judge Weis and all the Federal judges. He

reported in the media that he said that all Federal judges in Penn-
sylvania were subject to political influence and they were all a bunch of
crooks. This was the tack that he took.
Now that presents a tremendous problem to the profession and to

the judiciary. We have an excellent judicial system in comparison to
any country that I am aware of.
I have worked hard and long, and so have you and so have most of

the people in this room, to maintain the competence of our judicial
system. Let the people know that they get a fair shake when they go to
court from independent judges who are fair and reasonable.
When the whole system itself is attacked by a disappointed litigant

who has the opportunity of having that verbalized by the media, all
types of media, then the judges are in a position where they don't have
the ability to protect themselves. Under the Code of Judicial Ethics
it becomes the responsibility of the bar to support the bench when
comments like this are made.
I believe that the members of the bar, all of us that are trial lawyers,

represent the very same public and clients in front of all these judges.
It is our function as an association and as a profession, whether we
belong to the bar association or whether we are a member as a lawyer
of the judicial system, to know about our judges. We are evaluating
them all the time. We know whether they are men of integrity,
whether they are competent, whether they have judicial temperament,
because we have to make decisions when we appear in front of these
judges.
Now I am going to be very brief in my comments because I know

that you have tolerated me, but I would like to say this: The U.S.
District Court for the Western District of Pennsylvania is one of the
best district courts in the United States. Judge McCune, who has
been attacked by Jack Nard, is held up as the epitome of what a
Federal judge should be. Judge Snyder, who is now deceased, also had
an excellent reputation.
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The court of appeals judges that were attacked—VanDusen, Gibbon,
and Rosen—are admired by all the lawyers in Pennsylvania. You don't
hear any bad comments about these people.
. Judge Weis was an outstanding trial lawyer. He was a war hero dur-
ing World War II. He worked as a trial lawyer. He was elected through
the political process to the Court of Common Pleas of Allegheny Coun-
ty, which is one of the best metropolitan courts in the United States.
Soon he was appointed to the district court. He went through this

very committee. He was found to be well qualified for the position.
Two years later, because of problems that former Governor Shafer and
the former attorney general of Pennsylvania were unable to get
through this committee, Judge Weis was nominated for the court of
appeals. He was found exceptionally well qualified by the American
Bar. Certainly the only criticism that I ever heard about him was
from Mr. Nard, who testified at the confirmation hearing before this
committee.
Now the strange thing about all these allegations is that the judges

who are being accused of all these things are our best judges. Certainly
the system isn't perfect. You know that and I know that. We have
judges of different degrees of ability. However, these judges are
among the best we have. I have never heard any lawyer or any liti-
gant other than Jack Nard say one bad word about Joe Weis.
I venture to say that people would really want to have him hear

nonjury cases because he has a reputation of being fair. He's proud of
his job. He's a good American citizen. He's been serving his country by
being on the bench, He's not complaining about his position. He's not
asking to go back to private practice. He feels he has a splendid oppor-
tunity to serve his country, and he really has done it well.
Now what I think is unfortunate about the whole Nard situation is

that his actions and the comments as reported in the paper give an
appearance of legitimacy to these broad-reaching complaints that
affect all the judges and make the citizens feel that when they lose the
case—and there's always one or the other that loses—that they lost
because the judges were rigged. Now that's not true.
The bar has the obligation to speak up loud and clear if we are going

to maintain the freedom and integrity and the independence of the
judiciary.
I was one of the original persons involved in setting up judicial

inquiry boards. I am a former judge. The voters turned me out of
office through their wisdom. I believe in that movement. We have a
fine judicial inquiry board under our constitution in Pennsylvania.
I'm aware of what you mentioned earlier to Mr. Manion concern-

ing the efforts here in the Senate. I have long advocated a system
where judges are evaluated and, if we have problems with Federal
judges, they are like anybody else. We cannot tolerate people who
are unable to act properly. I have no disagreement with your comments
about that.

Again, to say that all judges are crooks and politically influenced
is really a baseless and groundless attack. It really does do. grave
injustice to our judicial system. I submit to you the Federal judicial
system is the best that I'm aware of. I'll continue to work, and I
know you'll continue to work, to improve the system, but I felt
duty bound to speak out about the circumstances and the unfortunate
circumstances involved in this situation.
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Thank you very much.
Senator DECONCINI. Thank you, Mr. Fawcett.
Let me assure you I feel the same way about the judiciary, about the

standards they have to meet, and that we do have overall a very
outstanding judiciary.
Mr. Buerger, I am going to have to leave in about 4 or 5 minutes

to go cast a vote on the floor.
Mr. BUERGER. That will be enough time, sir.
Senator DECONCINI. All right, sir.

STATEMENT OF DAVID BUERGER, ATTORNEY, BUCHANAN, INGER-
SOLL, RODEWALD, KYLE & BUERGER, FORMER COUNSEL TO SACK
NARD

Mr. BUERGER. Pm the attorney who represented Mr. Nard in
the suit against Armour in both Sioux City and Pittsburgh and in
his income tax case. It's my duty to tell the committee that the
Department of Justice cannot have been derelict in its investigation
because there was nothing to investigate.
Mr. Nard contracted to build a plant in Pittsburgh for $6 million.

It cost Armour $10 million. Armour sued Mr. Nard for $4 million
and got a judgment for only $600,000, about 15 percent of Armour's
claim. The cost overruns of $4 million were to a very large extent
due to the incompetence of Armour engineers.
Judge Weis found that Nard was also incompetent, that he didn't

properly manage the construction. As to Mr. Nard's ability, there
was testimony both ways.
I felt that Mr. Nard was telling the truth, but the judge could

certainly believe contrary witnesses without himself being dishonest.
Certainly Mr. Nard's arrogant attitude on the witness stand did not
help him.
Judge Weis concluded that both parties had breached a contract

and awarded no damages. This saved Nard and his partners about
$3 million.
The judge ordered Mr. Nard to return to Armour $400,000 re-

ceived from Armour to pay subcontractors and not used to pay
subcontractors. Armour had not paid Nard as much as it should
have, but it was also true that Nard had not used the money to pay
the subcontractors.
Judge Weis also ordered Nard to pay back $200,000 of Armour

money used by Nard to build his own personal residence. His ex-
planation that he was merely anticipating expected profit was not
one that I was very happy with.
In determining the amount, the judge accepted the testimony of

an expert accountant who I thought was wrong, but he was an honor-
able accountant from a fine firm, and accounting testimony could
go either way.
On appeal to the court of appeals the decision of Judge Weis was

affirmed. I thought I wrote a convincing brief. Many of the pages
of the Stockton report are simply copied from my brief and do not
contain any further analysis.
In certain respects I disagreed with Judge Weis. I might have

decided differently if I were the judge. However, I'm not merely
100 percent sure, I'm 1 million percent sure, that Judge Weis was
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absolutely honest and fair. There is no one more highly or more
deservedly respected. It is outrageous for Nard to be dissatisfied
with an 85 percent victory in the case and to accuse Judge Weis of
anything.
Mr. Nard has also complained that the judge wrote his opinion

before he had the transcript of testimony, but the judge took ex-
ceedingly careful notes and we had not asked that the transcript
be typed until we had decided if we were going to appeal.
He also complains that he was indicted for income tax fraud.

There's no doubt he filed income tax returns years after they were
due. On that alone he was clearly guilty. By having the Government
prosecute him for fraud and merely pay a fine, Mr. Nard was kept
out of a possible jail term. Whether Armour attorneys informed on
Nard, as he claims, I do not know, but Judge Weis was not involved
and Judge McCune certainly had a right to accept the guilty plea.

Since the case was completed I've seen Mr. Nard perhaps a dozen
times, usually chance meetings at airports. At those meetings he
has violently, noisily, and incoherently complained to me of the
dishonesty of the courts. I've repeatedly asked him for any scrap of
evidence against Judge Weis or any other judge. He's always .told
me, "Well, the grand jury in Iowa will find the evidence." I'm positive
there can be no evidence, and I'm compelled, to put it most charitably,
to say that Mr. Nard is not thinking clearly.
Senator DECONCINI. Thank you, Mr. Buerger. Thank you, gentle-

men.
The hearing will stand in recess, subject to the call of the chairman.
[Whereupon, at 2:10 p.m., the hearing recessed, to reconvene at

the call of the Chair.]
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