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FEDERAL USE OF CONTRACTORS AND CONSULTANTS

THURSDAY, SEPTEMBER 25, 1980

U.S. SENATE,
G SUBCOMMITTEE ON LIMITATIONS OF

CONTRACTED AND DELEGATED AUTHORITY,
COMMITTEE ON THE JUDICIARY,

Washington, D.C.
The subcommittee met pursuant to notice, at 9 :35 a.m., in room 5110,

Dirksen Senate Office Building, Senator Max Baucus (chairman of the
subcommittee) presiding.
Senator BAUCUS. The hearing will come to order.

OPENING STATEMENT OF SENATOR BAUCUS

Senator BAUCUS. This subcommittee has looked into Federal con-
tracting and consulting abuses for more than a year and a half. Our
previous hearings into GSA and the Department of Education's title
III program have revealed significant abuses of the contracting
process.
As we expanded our inquiry to encompass additional Federal agen-

ices, we found that virtually every agency and department examined
has its own unique methods of abusing the right of utilization of
outside contractors and consultants.
At the Small Business Administration, we have discovered that a

program designed to aid potential entrepreneurs from previously dis-
advantaged minority groups has become encrusted with undeserving
participants.
Long after they should have been graduated from this program,

as was intened, they have been allowed by a compliant agency to
remain under the Federal umbrella, sheltered and profiting from this
program.
As a result, deserving potential participants must stand in a never-

• moving waiting line, prevented from gaining admittance to this
program.
SBA's Inspector General has reported on this situation at length

and in depth, discovering that over one-third of all participating small
• businesses in the 8 ( a) program are either abusing their participating

status or are undeserving of continuing in the program.
The subcommittee is releasing its report today, complete with accom-

panying specific SBA documentation.
It is still a mystery why multimillionaires enjoying incomes of a

quarter of a million dollars a year and convicted criminals are allowed
to remain in this program in the face of SBA's IG's findings and
recommendations.

(1)
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At the Environmental Protection Agency, we have looked into the
office of radiation programs, whose head seems to view the contracting-
out process as a private preserve. Federal regulations governing
competition for contracts have been ignored.

Contracts amounGing w several innition dollars have been let without
competition, several to former colleagues and acquaintances who have
not been required to go through any competitive bidding process.
At a policymaking level, so many outside consutlants have been

brelight in to supervise career Federal employees and perform related
work, that they actually outnumber career people at those high levels
where the most substantive work is done.
There is every indication that specific policymaking initiatives have

been undertaken by an outside contractor, though these are at sub-
stantial variance with recommendations and misgivings of compe-
tent professional people in other Federal departments.
There is much more to these situations, all of which we will seek to

bring out at today's hearings. Appropriate, supplementary documen-
tation will be made available as the hearings proceed.
A substantial number of honest and able public servants have

cooperated with this investigation. Several career Federal employees
will be appearing as witnesses at these hearings.
It is no secret that Federal workers who cooperate with oversight

subcommittees, willingly or inadvertently, are often subjected to
reprisals by their agencies. I know that the fine men who run EPA
and SBA would never countenance such retaliation. With that in mind,
I open these hearings.

Public attention paid to various abuses involved in the use of con-
tractors and consultants by the Federal Government—this situation
has not improved. Frequent violations of Federal regulations con-
tinue to occur on a wide scale.
Three months ago, an excellent five-part series in the Washington

Post focused attention on the extent of this problem. Apparently
in response to these articles, the Office of Management and Budget
sent a memorandum to all agencies establishing and clarifying guide-
lines for the procurement and consultant-hiring system.

Today's hearing is part of this subcommittee's continuing review
of contract and consultant abuses and efforts to curb them. At our
September 26, 1979, hearing, this subcommittee revealed that the Gen-
eral Services Administration continued to grant questionable contracts
despite evidence of fraud. On November 14 and December 12, 1979,
this subcommittee introduced evidence at hearings that the Office of
Education used questionable procedures to give grants to colleges. At
these hearings and others, we have discussed the role of the Depart-
ment of Justice in coordinating the Government's effort in controlling
fraud.
In addition, Senator Pryor, through work on his Governmental Af-

fairs Subcommittee, has introduced the Consultant Reform Act of
1980. I fully support the disclosure requirements of his bill as an ef-
fective means for making sure Government contracting procedures
are open to public scrutiny.
I have just introduced two bills dealing with enforcement of con-

tract law and contract procedures. The first is designed to insure that

•

•

•

•
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the Department of Justice is capable of monitoring and reporting
back to Congress on the status of both criminal and civil fraud cases,
plus other cases referred to the Department by its client agencies. My
past oversight experience convinces me it is essential that the Depart-
ment of Justice closely monitor referrals.
The second measure addresses a series of clearly perceived loopholes

• in the way Federal procurements are handled gaps that have allowed
much of today's situation to come into being. I want to assure more
open competition for Government contracts, stronger assurance that
an acceptable work product is submitted, more accurate determina-

• tion that each contract is necessary and a specific line item in agencies'
budgets for use of outside contracts and consultants.
Today, this subcommittee will examine the Small Business Adminis-

tration's 8(a) program, a set-aside program involving contracts for
firms owned by members of previously disadvantaged minorities. We
will also review the Environmental Protection Agency's Office of Radi-
ation Programs, which is responsible for setting environmental stand-
ards designed to protect the public from radiation.
At this point, I wish to reiterate my support for the 8(a) program

and the principles behind its efforts. There is no intent on the part of
this subcommittee or its members to harm the program or bring it
into disrepute. Rather, there is an intent to insure that it works ef-
ficiently to aid those minority and disadvantaged entrepreneurs it was
created to assist in the first place. Because of certain abuses we have
discovered, many deserving people are standing in a waiting line that
almost never moves. It is to get that movement started that we are ad-
dressing these problems. My commitment to equality of opportunity
for members of minority groups is as strong as ever.

Senator Gaylord Nelson, of Wisconsin, chairman of the Senate
Small Business Committee, has previously identified 8(a) 's problems,
encouraged our oversight work, given me his assistance, and guaran-
teed followup on his part to our oversight work. Given his knowledge,
position of authority, and command on the subject, I am certain our
efforts will be complemented in an effective manner by his follow-
through, resulting in substantial reform.
The 8(a) program is designed to provide Federal support for mi-

nority small business men and women who are economically, or socially.
disadvantaged. It began in 1967 as an outgrowth of President John-
son's test cities program, which was initiated to provide jobs and
training for the unemployed.

• On April 16, 1974, the General Accounting Office issued a report
about the first serious problems in the 8(a) program. In its report, en-
titled "Questionable Effectiveness of SBA's 8(a) Procurement Pro-
gram," GAO found that numerous 8(a) firms were controlled by non-

• disadvantaged and nonminority business entities.
During 1977, Senator Lawton Chiles held hearings into abuses in

the program. Subsequently, SBA Administrator A. Vernon Weaver
imposed a moratorium on all new entries into the 8(a) program. That
moratorium was rescinded 7 months later.
As a result of serious questions raised regarding the program,

SBA's Inspector General began a comprehensive review of all 8(a)
firms. The final report contained several disturbing findings. Of the
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1,505 firms reviewed, 526-36 percent—were found to have substantive
deficiencies ranging from eligibility problems to criminal fraud.
Twenty-one percent of the firms were headed by individuals who did
not appear to have management control of the companies or owners
who did not appear to be socially or economically disadvantaged
individuals.
A year has passed since the Inspector General notified top SBA of-

ficials of the 526 problem firms. Yet the SBA has been slow to termi-
nate these problem firms from the 8(a) program.
This subcommittee has spent several months examining the 526

problem firms pinpointed by SBA's Inspector General. The subcom-
mittee selected several case studies, representing examples of these
broad-ranging problems uncovered by the Inspector General.
The subcommittee recognizes that the Federal Government, and all

Americans, have a responsibility to correct the history of discrimina-
tion against minorities.
The saddest aspect of the 8(a) situation is that minorities, the very

groups the program was designed to help, suffer most. By retaining
undesirable or unqualified firms, the SBA is denying the rights of
those responsible minority businesses that seek Federal aid. 
In fact, the 8(a) program alone is not enough. Deserving minority

businesses need even more support and encouragement. But the SBA
should at least insure that the 8(a) concept works effectively. Once
and for all, it is time the SBA cleaned house and guaranteed legiti-
mate minority firms a chance to succeed.
Of course, SBA has a responsibility to all taxpayers, minorities in-

cluded, to guarantee that Federal contract funds used by the 8(a) pro-
gram are used wisely. This is an immense program. Since 1968, 4,353
firms have received 24,798 8(a) contracts valued at nearly $4.7 billion.
Only 174 of these firms have graduated from the 8(a) program, a

woeful record of 4 percent.
The case studies reviewed by the subcommittee include:
Chucko, Inc., Columbus, Ga.—According to an Inspector General

audit report, the firm allegedly misappropriated Federal funds on
numerous occasions. SBA provided the firm with $69,994 in advance
business development expenses. However, the firm deposited only $44,-
345 in its account. When questioned, firm officials could not explain the
missing $25,649. In addition, the firm diverted SBA funds into a com-
pany tax account by altering a check. It also misused a substantial
portion of a $500,000 SBA advance payment by using $228,974 of that
sum to pay off debts unrelated to the purpose of the payment. The
Inspector General noted in this case that SBA regulations were
violated when SBA officials authorized business development expenses
after a contract was in progress.
Information Planning Associates, Inc., Gaithersburg, Md.—

According to an Inspector General report, this firm's disadvantaged
owner drained the company by increasing salaries while the company
was losing money. The firm's net worth decreased from a positive $32,-
285 in 1974 to a debit of $108,515 by the end of 1978. Yet total com-
pany officers' salaries increased from $41,124 in 1975, to $164.571 in
1977. During this same period, the principal owner, Alfred Black,
increased his salary from $25,000 per year to $73,900 and increased
his personal assets from $153,350 to more than $1.1 million.

•

•
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Luther Benjamin Construction Co., Inc., St. Thomas, Virgin
Islands—The Inspector General found several problems with this
firm. It entered the 8(a) program in March 1973, receiving one con-
tract to construct a Federal court house and office building on St.
Thomas. That contract, worth $7,368,480, was performed as a joint
venture with a non-8 (a) company. Apparently, the firm applied for
the 8(a) program at the behest of the non-8(a) firm, which wanted
to obtain the contract but was unable to because the contract was
earmarked for the 8(a) program.
SBA referred portions of the Luther Benjoan case to the Internal

Revenue Service because the joint venture reported income of $92,000
less than the amount paid by the General Services Administration for
work performed.
At the time the firm entered the 8(a) program, Luther Benjamin,

the disadvantaged owner, was worth nearly $1 million. In February
1974, Benjamin's high net worth did not escape GSA auditors. They
wrote SBA in wonderment. "It strikes us as rather unusual," wrote a
GSA auditor, "that an individual with a net worth of almost $1 mil-
lion can qualify as an 8(a) subcontractor."
According to a statement submitted to the Governor of the Virgin

Islands by Benjamin, the joint venture with the non-8(a) firm. Rod-
riguez & Del Valle, Inc., was formed solely to obtain that contract on
the Federal building. SBA's Inspector General questioned the ability
of Luther Benjamin's firm, which previously had performed con-
struction contracts no larger than $325,000, to share half of a $7.7
million contract. There are indications Rodriguez & Del Valle did
most of the work on the project, according to the Inspector General.
Maddox and Stabler Construction Co., Inc., Los Angeles, Calif.—

The Inspector General questioned Albert Maddox' eligibility for dis-
advantaged status. On December 31, 1979, Maddox' net worth was
listed as $3,410,290, with an annual income of $286,295. Maddox is
also president and 50 percent owner of two non-8(a) firms. Since SBA
requires 8(a) owners to devote full time to 8(a) firms, the Inspector
General also questioned the ability of Maddox to work full time
with the 8(a) firms.

Multi-Max Service Corp., Hampton, Va.—Although this firm is
defunct, its history illustrates how a member of a minority group loses
when used by a nonminority businessman. Ernest McNeal worked for
15 years with the Kleen-Rite Janitorial Service. Kleen-Rite's white
owner, Harold Greenspan, helped McNeil established Multi-Max. In
exchange, Greenspan and other nonminority individuals were granted
ownership of Multi-Max, along with McNeil. When the firm entered
the 8(a) program, Kleen-Rite and Multi-Max negotiated a manage-
ment agreement whereby Greenspan would have authority to process
and distribute Multi-Max's payroll, maintain records, handle the 8(a)
firm's bank account, and assist in contract solicitations.
In August 197.6, McNeal alleged to SBA that Greenspan was drain-

ing Multi-Max funds for personal use. As a result, SBA ordered
McNeal to buyout the nondisadvantaged, nonminority owners, or be
terminated from the 8(a) program. McNeal's attempts to buyout his
partners were futile. He decided to form a new corporation and apply
to the 8(a) program for assistance. His application was rejected.
Today, McNeal works as a security guard, earning $3.25 an hour. At



6

the time of the Inspector General report, Multi-Mac was still listed in
the 8 ( a) program.
SBA's Minority Small Business office is required to act on Inspector

General recommendations for termination of the firm mentioned, in
addition to hundreds of other firms examined by the Inspector General
review. It appears that, despite IG findings, SBA officials are still
reluctant to terminate or graduate these firms.
The Boston Regional Office of SBA has recommended Grimes Oil

Co., an 8(a) firm in Dorchester, Mass., for graduation several times,
but its recommendations have been ignored, based on the firm's "heed
for additional exposure." According to the Inspector General, Grimes
has received approximately $34 million in 8(a) support. "How much
additional exposure is needed," asks the Insoector General.
Although SBA requires 8(a) firms to seek non-8(a) contracts and

not rely on Federal support, Systems and Applied Sciences of River-
dale, Md., has performed $18,233 in non-18(a) work compared to more
than $6.2 million in 8(a) contracts. However, SBA has not terminated
this company.
Other Federal agencies also appear unwilling to take punitive or

corrective action regarding impropriety in the 8(a) program. Of 20
possible criminal matters recently referred by the SBA, Inspector Gen-
eral to the Justice Department, IRS or SBA's own criminal investiga-
tions office, punitive measures were applied in only one case. In that
case, the firm was simply terminated from the program. No prosecutive
action was taken.
Today's hearing will seek to find answers to the troubling questions

raised by the case studies I have referred to.
The second part of today's hearing will deal with the abuse of Fed-

eral agency must deal with the proliferation of noncompetitive, sole-
source contracts and the extensive use of private consultants. In terms
of these abuses, it is impossible to single out any one agency as the
worst. The Office of Radiation Programs at the Environmental Pro-
tection Agency, however, is a valid example of many of these abuses.
This single office represents the Federal contracting and consultant
system in microcosm.
ORP is responsible for EPA's mandate to promulgate and enforce

regulations to protect Americans from health hazards of radiation
exposure. The radiation office has been plagued by jurisdictional chal-
lenges to EPA's authority, missed deadline for promulgating stand-
ards, limited cooperation with other agencies and staffing problems.
In addition to these problems, during the past year, the Deputy

Assistant Administrator for ORP has hired more consultants than
there are professional staff in his office and has issued more than $2
million in sole-source contracts. Apparently, in several cases, the use
of consultants and the methods used in procuring contractors have
violated agency rules and regulations.
ORP has hired 49 consultants and experts, many of whom ap-

parently supervise and do the work of the permanent career EPA pro-
fessional in the office. We will be questioning witnesses today about the
effect of such hiring practices and EPA's own order on "Employment
of Experts and Consultants," that states consultants shall not be em-

•
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ployed for jobs that can be done by regular employees or to perform
duties of a full-time continuing position.
We will also question witnesses concerning the implementation of

President Carter's "Limitation on Federal Civilian Hiring," that
states, "Individuals will not be hired on a temporary basis as a substi-
tute for full-time permanent employees to evade this limitation."
In addition, we will discuss the contract procurement procedures

used in sole-sourcing 30 contract files of many of these contracts, and
we are concerned that Federal regulations have apparently been vio-
lated or ignored.
In several cases, the Deputy Assistant Administrator apparently

contacted potential contractors and asked them to submit unsolicited
proposals in specific areas. Federal regulations define an unsolicited
proposal as a "written offer to perform a proposed task or effort, ini-
tiated and submitted to the Government by a prospective contractor
without a solicitation by the Government . . ." In addition, section
205 of Executive Order No. 11222, "Standards of Ethical Conduct for
Government Officers and Employees," states "an employee shall not
directly or indirectly make use of, or permit furthering others to make
use of, for the purpose of furthering a private interest, official infor-
mation not made available to the general public." We will question
witnesses concerning the impact of these rules on actions taken by
ORP personnel.
Federal regulations also state that:
All procedures and contracts, whether by formal advertising or by negotiation,

shall be made on a competitive basis to the maximum practicable extent.

In several cases, negotiated contracts were awarded without the
benefit of even limited competition.

Several of these sole-source contracts have been criticized by Bureau
of Mines radiation official, Dr. George Niewiadomski. Regarding an
ORP contract with Harvard University for studying methods to con-
trol radon decay products in buildings, he wrote:
The work described in this proposal appears to be duplicative of various other

efforts * * * it's not at all clear that the approach, discussed in the proposal, to
aerosol attachment or air-cleaning will tell us anything new.

In reference to a study of field monitoring techniques for radon and
radon daughter isotopes to be performed by California Institute of
Technology, Niewiadomski concluded:
The content of the Cal Tech proposals reveals that the authors have no sig-

nificant experience in this area of nuclear radiation research. There is no clear
indication that they are aware of what has been done * * *.

Regarding a contract to study impact of pollution-emitting devices
for the University of Pennsylvania, the Bureau of Mines official stated:
We agree with the intent of this research; however, the sole-source justifica-

tion is not defendable. Since a number of institutions and research organizations
are capable of doing this type of work, we cannot understand why proposals can-
not be solicited from various technically competent organizations.

Dr. Niewiadomski's letter raises serious questions about the accuracy
of the "justification for noncompetitive procurement" on these con-
tracts. We will be questioning the witnesses today about the specific
Federal requirements for a sole-source procurement.
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One additional areas of concern is the role contractors and con-
sultants may have had in making governmental policy decisions.
In the case of ocean dumping of radioactive waste, Mitre Corp. has

displaced EPA staff, seemingly creating controversy by steering ocean
dumping policy on a different course, one that some sources feel could
be more environmentally hazardous.
A memorandum written by a State Department ocean disposal

expert in reference to an analytical position paper prepared by Mitre
contained disturbing comments. It stated:
The paper omits key issues, treats other incompletely, and is not an example

of the objective, technically rigorous analysis that the U.S. requires for future,
environmentally sound ocean disposal * * * the paper risks disregarding the
headway the U.S. has made and open the door to possible regression away from
scientific balance and environmental soundness.

These issues and others raise serious questions about the enforcement
and effectiveness of contract laws and regulations. No single office or
agency can consider itself above these laws and regulations.
Senator BAUCUS. The first agency that we will be discussing this

morning will be the Small Business Administration, and before we
have our regularly scheduled witnesses, I understand that William
Mauk, the Deputy Administrator, has a statement he would like to
make.
Mr. Mauk, I understand you have a prepared statement. Perhaps

you want to summarize it or maybe you want to read it in full, what-
ever you desire. At the conclusion of your statement I will ask Mr.
Boucher and Mr. Clement to give their statements.

STATEMENT OF WILLIAM H. MAUK, ER., DEPUTY ADMINISTRATOR,
SMALL BUSINESS ADMINISTRATION

Mr. MAUK. I have a very short statement that I would like to make,
Mr. Chairman.
I believe it would be useful to the subcommittee to set out the general

framework in which the Small Business Administration provides
Government contracts and other types of assistance to its portfolio of
disadvantaged small businesses.
The objective of the 8 ( a) program is to provide special assistance

to socially and economically disadvantaged business owner/operators
to give them the opportunity for full participation in our free enter-
prise system. There are various social reasons for this program deeply
rooted in our history that I need not go into today. It is a business
development program, designed to provide economical opportu-
nity for social reasons.
Our potential for success has to be measured in juxtaposition to the

fact that the failure rate for all small business in our economy is quite
high. As a society, we hold this economic system to be of vital impor-
tance; the freedom to enter the competitive arena is necessarily linked
with. the possibility, the "freedom" as it were, to fail. It is the respon-
sibility of our Government to see that all who wish to enter, have a
fair opportunity to do so.
The program requires rather difficult judgments be made by the

Government, in both the executive and legislative branches. The social,
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economic, and business reasons underlying the program 
sometimes in-

teract in a conflicting manner. In addition, because of 
the ease of pro-

viding contracts through sole source provisions, s
ome people perceive

the program as a procurement effort solely, not a 
development effort.

Racial prejudice and cultural bias also influence 
assessments.

Some people are against the effort and others feel
 uncomfortable

when they see minorities start to acquire the material 
benefits of being

a business owner. Others have a vested interest in the
 outcome of a

particular decision. Therefore, our decisions are subject to 
much specu-

lation depending upon which aspect you place the most emph
asis.

This program has all the management difficulties of a d
evelopment

effort combined with conflicting perspectives and impediment
s because

of racial prejudice. A high degree of judgment is require
d, which

leaves much room for good and bad judgments as well as h
onorable

disagreements.
Two years ago, the program was in serious difficulty. Past abuse

s

and mismanagement had seriously compromised its development as-

pects. We have taken strong, corrective action within the framewor
k

of countervailing influences.
Much has been accomplished as mentioned in the statements of

Mr. William Clement and Mr. Paul Boucher. Much remains to be done.

Our Inspector General has been of invaluable assistance and should

the need ever arise, we would fight hard to keep this function and the

high level of professional audit and inspection capability it brings to

our effort.
I must be candid and note that there are disagreements between

the Inspector General and program officials on the nature and scope

of action taken on a number of identified firms. This is quite under-
standable in a program as complex as this one.
What has been demonstrated, however, is the value of an inde-

pendent and objective Inspector General's office. His recommendations
and findings may, at times, disagree with MSB—COD staff responsible
for the management of the program, in an effort to insure that proper
attention is focused on matters which should be addressed by SBA.
This "constructive tension", if you will, should do much to give us a
better managed program.
Any program that provides advantages will be used, at times, for

improper purposes. Our role is to maximize the benefits to disadvan-
taged individuals and minimize the improper practices. I believe we
are doing much in both areas and have firm plans for the future.
Mr. Chairman, we will be happy to answer any questions. Thank

you.
Senator BAUM'S. I agree with the part of your statement that the

program is very noble. The point of this hearing is to make sure the
program accomplishes its intended purpose. We all know that this
program is designed to help socially and economically disadvantaged
people. And it is our feeling, based upon the investigation that we
have made thus far, that some people have taken advantage of the
program, and in so doing, the people who were intended to be helped
are not being helped. Many minorities are not allowed to participate
in the program because undeserving people are in the program.
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I want at the outset to make it very clear that as far as I am con-
cerned, the intent of the program is laudable. I have no intention at
all of changing the program; trying to reduce it in any way, or cur-
tailing it.
My whole purpose of the hearing is to make the program work

better than it has thus far, and I hope you understand my intention.
Mr. MAUK. Mr. Chairman, this is exactly the same motivation that

the executive branch has. Over 2 years ago the Administrator and the
President met on this very subject. The resources that were committed
to the audit that Mr. Boucher has conducted and completed over a
year ago were, in fact, committed by the President himself. That audit,
obviously, came up with significant findings and with significant rec-
ommendations for change, in order to provide better practices and
management for the programs.
We believe we are moving to aggressively implement those changes.

We are here today to not only be given advice and counsel from you
as to where we should make change, but also indicate where we are
going to make the program much better.
Senator BAUCUS. The first witness will be Mr. Boucher.

STATEMENT OF PAUL R. BOUCHER, INSPECTOR GENERAL, SMALL
BUSINESS ADMINISTRATION

Senator BAUCUS. Mr. Boucher, do you have a statement you wish to
make at this time?
Mr. BOUCHER. I do, Mr. Chairman, a very short one.
Mr. Chairman, I welcome the opportunity to explain the findings

of the Office of Inspector General and the recommendations which
have been made in the course of several, specialized reviews of the
Small Business Administration's 8(a) business development program.
These reviews covered the administration of advance payments and
business development expenses as well as an exhaustive eligibility re-
view of 1,505 firms in the portfolio.
As a result of these efforts, this office issued a report in April 1979,

which was critical of the administration of advance payments and pre-
dicted losses to the Government of up to $19 million, the vast ma-
jority of which would accrue in the New York region.
Several 8(a) firms have been referred to the Department of Justice

for further investigation and possible prosecution for violation of
Federal criminal laws. Earlier, in January 1977, a report was issued
which raised questions about the management of business develop-
ment expenses. In both the advance payment and business develop-
ment reports, this office made substantive recommendations designed
to enhance the operation of these two aspects of the business develop-
ment program. These recommendations have been implemented by pro-
gram officials and are now a part of program operating procedures.
The most extensive review of the 8(a) program involved a 16-month

effort to verify the eligibility for 8(a) association of some 1,505 firms.
This review absorbed virtually all in-house audit personnel and
eventually required the assistance of 90 auditors who were detailed
to SBA from other departments and agencies. As a result of this re-
view, 526 firms were identified as having deficiencies of varying de-
grees of significance requiring the attention of program officials.

•
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• Not all deficiencies were believed to be disqualifying and all firms
identified as having deficiencies are being reviewed by program officials
in accordance with a process which Mr. Clement has described in his
statement for the record.

Additionally, our report made 21 recommendations for program
modifications, all of which have been concurred in by program officials.
All of these recommendations have been implemented, save one deal-
ing with the development of criteria for economic disadvantage and
program termination. These subjects are currently under active study
by a contractor. I would note that copies of these three audit reports
and voluminous other files and records relating to the 8(a) program
have been provided to the committee.
We plan, in fiscal year 1981, to conduct a followup audit addressing

the deficiencies we found in all three areas—advance payments, busi-
ness development expenses and eligibility.
I want to emphasize that a followup audit is a routine step in the

audit process designed to make sure that agreed upon changes were
actually implemented and, equally important, that those changes were
truly improvements. Close attention will be paid during the followup
audit to those specific deficiencies we noted in the eligibility criteria
of 8(a) companies. The results of those followup audits will be in-
cluded in a future semiannual report of the Office of Inspector
General.
That concludes my prepared remarks. I would be pleased to answer

any specific questions you may have concerning our findings.
Senator BAUCUS. Thank you, Mr. Boucher. I understand you have

another hearing you have to attend this morning so we will try to be
as expeditious as possible.
Could you set the stage and briefly describe the history and the

purpose of the SBA's 8(a) program?
Mr. BOUCHER. Mr. Chairman, I believe section 8(a) of the Small

Business Act authorizes the SBA to enter into contracts with Federal
procurement agencies. The intent is to subcontract the performance
thereof to small business concerns.

Since 1968 the authority by administrative regulation has been used
to channel Federal purchase requirements to economically or socially
disadvantaged individuals. Until the enactment of Public Law 95-
507, Congress had not extended legislative control over the activities
of the 8(a) program. Its purpose, as I believe it, is viewed by Congress
by some of the reports accompanying Public Law 95-507, is to assist
the companies which are owned and controlled by persons who have
suffered unfair disadvantage in the business world and to assist them
to become fully competitive and not require artificial support.
The program objective, I should say, should be achieved, according

to Congress, by creating the artificially protected environment in
which Federal contracting and financial and technical assistance can
be provided to the companies.

Senator BAUCUS. As I understand, the standard requires the owners
of the firm to be socially and economically disadvantaged; is that
correct?
Mr. BOUCHER. That is the current standard.
Senator BAUCUS. Could you give me an idea what constitutes a

socially or economically disadvantaged firm? What does that mean?
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Mr. BOUCHER. I can give you My idea, Mr. Chairman. There are
many ideas of what that constitutes.

Senator BAUCUS. The first question we should ask is, as near as you
can understand, what standards does the SBA utilize in determining
what constitutes a socially or economically disadvantaged firm?
Mr. BOUCHER. I believe SBA's operating procedures follow almost

to the word the language used in Public Law 95-507 delineating cer-
tain groups as being socially disadvantaged and then going on to de-
scribe economic disadvantage in terms of individuals who have been
denied access to capital, access to markets and so forth. As people
who would be classed as economically disadvantaged individuals, there
are a variety of standards which could be used.
Senator BAUCUS. In your opinion, are those standards adequate?

Are they too loose?
Mr. BOUCHER. I think the standards are much too loose and one of

the recommendations we made was that serious study be given par-
ticularly to the economic disadvantaged criteria to try to come up
with a test which would bring more objectivity to the assessment
process.

Senator BAuc-crs. In your judgment, then, to what extent are the
problems that we have uncovered in the 8(a) program attributable to
inadequate regulations, inadequate standards that is, standards
that are too loose rather than problems of personnel or any other
reason?
What I am trying to do at this point is to focus only on the stand-

ards right now.
Mr. BOUCHER. They are too vague. They are too vague and I think

when standards are vague it puts an increasing burden on program
officials to try to make judgments as to what the standards really mean
and what facts would constitute, shall we say, adequate basis for
making a determination the person is economically disadvantaged.
Mr. MAUR. It would be useful to note that under the program prior

to Congress passing Public Law 95-507 the criteria was socially or
economically disadvantaged. Obviously, there are a number of people
who are presently in the program who came under the previous
standards.
We testified over a year ago in front of Senator Chiles and Senator

Nunn that we were having a phaseout of those people who were in the
program who were not socially disadvantaged. A large number of the
companies which have been identified as being owned by people with
large net incomes as well as net assets, in fact, were admitted into the
program under previous standards. We have a systematic approach
to ease them out of the program which, in fact, was fully disclosed over
a year ago.
Senator BAUCUS. I appreciate that. I have some questions that I

want to ask Mr. Boucher and then we will get to you a little
later. Let me ask Mr. Boucher questions first. He is the scheduled
witness. You just walked up here this morning, plunked yourself
up here and wanted to be a witness. Frankly, this hearing will focus
on the Inspector General.
Mr. MAUK. I appreciate that. We did notify you several days ago

of our interest and involvement and wanted to make sure that the
information-

0
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• Senator BArcus. I appreciate that. This subcommittee is conducting
its hearing and will conduct it fairly. One portion of the hearing I
want to focus on is the Inspector General's investigation in this whole
area. Unfortunately we only have so many hours and so many days.
If we had an unlimited number of days in Congress and an unlimited
number of weeks and months, we could talk to everybody about every-
thing, but this niorning, unfortunately, due to the constraints of time,
I will have to focus tile hearing primarily on Mr. Boucher and Mr.
Clement.
Mr. Boucher, to what extent does SBA's management contribute to

the problems in the 8(a) program, in your judgment?
Mr. BOUCHER. As to the operating procedures for the 8(a) program,

there are no clearly defined standards. There were, at the time of our
audit report, no clearly defined standards by which one could measure
or define economic disadvantage, visability, or graduation.
As a result of inadequate management attention, coupled with vague

and inadequate regulations, SOP's, if you would, management has con-
tributed to the problems which have been associated with the 8(a)
program.
I think when you couple inadequate resources to the task of manag-

ing some 1,500 to 2,000 firms, when you couple vague and inadequate
rules and regulations which must be interpreted by numerous people
in the field and at the central office, as well as the type of subjective
judgments that must be involved, you are looking at trouble when try-
ing to manage a program.

Senator BAucus. One potential problem you identified is inadequate
resources. Your feeling is that with greater resources both in the
Washington office and in the field that some of these problems would
not occur; is that correct?
Mr. BOUCHER. I think some of the problems might be alleviated if

we had more resources, but that is not the only problem.
Senator BAUCUS. In addition to lack of resources, could you be more

specific and identify other management problems?
Mr. BOUCHER. I think because of these rules and regulations you will

find management decisions being made in an inconsistent manner.
There is no uniformity in the decisionmaking process as to who is
eligible for the program or who is not eligible for the program. You
see seemingly similar facts and circumstances, but two differing deci-
sions as to what should be done under these same facts and
circumstances.

It has been very loosely run and perhaps that is probably the single
most problem, loose, vague criteria and inadequate management
oversight.

Senator BAucus. How much control does the SBA Administrator
have over this 8(a) program?
Mr. BOUCHER. The SBA Administrator at this time, Mr. Chairman,

the way the public law is written, has virtually no control over the key
decicions that are made in the 8 (a.) program.
Wen I say that, I mean that the Congress has placed the Associate

Administrator for Minority Small Business and Capital .Ownership
Development in the position of having the sole responsibility and sole
authority for making decisions on eligibility as well as graduation and
termination.

73-462 0 - 81 - 2
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There is no appeal to the Administrator possible, therefore the pro-gram is really in its essential form run by the Associate Administratorfor Minority Small Business.
Senator BAucus. I take it from your statement, you feel that thereshould be stronger oversight by the Administrator of the 8(a) pro-gram; is that correct?
Mr. BOUCHER. I believe so, Mr. Chairman. I don't quite clearlyunderstand why Congress felt that they had to create this unique pro-vision in the law.
My concern is that the Administrator of SBA is responsible forSBA and its programs and I think that there should be written intothe law a provision whereby the Administrator of SBA has some sayin some of the important decisions that are made in that program.Senator BAUCUS. What can the head of the 8(a) program do to dealwith problems that he feels exist? What remedies does he have at hisdisposal under law?
Mr. BOUCHER. Let me say this. I think one of the things that theAssociate Administrator has done is implement virtually all of therecommendations which we made to improve the management andcontrol of the 8(a) program as a result of our audit findings.Senator BAUCUS. When where they implemented?
Mr. BOUCHER. I think about a year ago, almost the same time we tes-tified before Senator Chiles.
As I indicated to you, however, they have been implemented.Senator BAUCUS. As I recall, you said they have all been imple-mented but for one.
Mr. BOUCHER. That is correct, and that is the one that deals withascertaining graduation criteria and economic disadvantage criteria.That task has been given to a contractor to develop standards by whichthe program officials can be guided to make these decisions as to eco-nomic disadvantage and graduation.
Some of the other remedies available, depending upon the nature ofthe activity by 8(a) firms, we can have a prosecution or criminalviolation. Some of the 8(a) firms have been referred to the Depart-ment of Justice for prosecution. We could have under some cir-cumstances probably civil proceedings to require any money the

Government lost under a contract, if this was the case. We can have
termination from the program for program reasons. You can have
denial of future benefits as a result of this termination. You can deny
8(a) benefits. You C911 have 01.2 clii a tion and completion for those firms
the Associate Administrator believes have met their business plan
goals. You can have a cure of any defects, many of which we raised,
cured by agreement with the firms.
Not all defects are disqualifying. Some can be Gorrected and the

firm can be retained in the program. So. I think these are the remedies
that are available in addition to implementing and forcibly oversee-
ing the recommendations which I believe will improve the 8(a) pro-
gram. These have been done.
Senator BA-urcus. How many of the referrals to the Justice Depart-

ment are now open cases? Have there been any prosecutions among
the eases referred to Justice?
Mr. BOUCHER. Mr. Chairman, I believe several are pending in the

grand jury at this time. I don't have a specific list for you, But.
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I believe we referred between 21 and 22 cases to the Department of
Justice and IRS. In certain occasions our audit raised questions about
the financial practices of small business concerns which we thought
ought to be referred to the IRS.
Senator BAUCUS. How does SBA determine which corrective action

to take that is, whether a firm should be terminated or whether a firm
should receive management assistance?
Mr. BOUCHER. Mr. Chairman, that decision is solely in the hands of

the program officials.
Senator BAUCUS. How do they make that determination?
Mr. BOUCHER. I beg your pardon?
Senator BAUCUS. Based on your investigation, how do program

officials decide which action to take? Is it a matter of judgment? Do
they have certain standards?
Mr. BOUCHER. They have the standards which they are following

now to make these decisions. The field district director, regional ad-
ministrators are involved in the decisionmaking process to determine
whether or not firms should be terminated, should be graduated. But
the final decision, as I understand it, is vested with the Associate Ad-
ministrator for Minority Small Business.
Maybe I am missing something. Maybe Mr. Mauk would like to

clarify.
Mr. MAUK. The law is very specific and it says that no such firm:

Shall be denied total participation in any program conducted under the
authority of this subsection without first being afforded a hearing on the record
in accordance with chaper 5 of title 5 of the United States Code.

Congress is very specific in terms of setting up an Administrative
Procedure Act to deal with terminations for companies. The formal
process is very deliberate. The Administrative Procedure Act says
in order to deny a company access to the benefits of the program, you
not only have to do what Mr. Boucher indicated, if the company de-
sired, you also have to go in front of an administrative law judge. That
law judge has to make a determination and recommendation, and only
after that can the Associate Administrator for Minority Small Busi-
ness make a decision when the company is denied access to the program
or denied any benefits that the program provides.

Congress spoke very clearly on that point.
Mr. BOUCHER. I don't think we are disagreeing. However, I believe

he asked me how SBA determines which action should be taken.
Senator BAUCUS. That is correct. We are not talking about the process

after a decision is made to terminate. I am first concerned about how
a decision is made.
Mr. BOUCHER. The determination as to whether or not a firm is pro-

posed for termination or graduation is made by prograw officials.
Senator BAUCUS. You indicated in your opening statement that

about 1,500 firms have been studied. As I read your statement, about
526 deserve some kind of corrective action.
Mr. BOUCHER. That is correct.
Senator BAUCUS. Could you .flush that out a little bit? Give this

committee a better feel for the categories of problems that you en-
countered with those 526 firms. They amount to about a third of those
that were studied.
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Mr. BOUCHER. I want to clarify, Mr. Chairman, exactly what the
1,500 represent and the 526 represent.
There were 1,505 firms reviewed. These are the firms which were in

the portfolio as of April 30, 1978. We didn't review all 8(a) firms in
the portfolio. We did file reviews on every single one of these firms
and we did field reviews, onsite visits in approximately one-third of
those cases.
As a result we identified 526 8 (a ) companies, as I say, which have

varying degrees of problems. Of that number, approximately 323 were
identified as having dual problems of either questions as to the true
ownership and control of the firm or questions as to whether or not the
firm was owned and controlled by an individual who was truly socially
and economically disadvantaged.
And I want to be candid here that there are probably some 100

or so firms in that 323 which entered the program at a time when the
standards were economic or social disadvantaged. So, we are talking
in terms—we tried to examine them in terms of the criteria Public Law
95-507—of about 200 or so firms which had potential problems under
that law.
These 100 or so are the firms which I believe we have testified in the

past about our intentions to terminate or grandfather.
Senator BAUCTJS. You are saying that leaves about 200 where there

is some problem of ownership or control.
Mr. BOUCHER. Exactly.
Senator BAUCTJS. Let's talk about a few of the specific findings.

. First, could you describe the audit findings on the Maddox & Stabler
Construction Co. of Los Angeles, Calif.?
Mr. BOUCHER. Yes.
The Maddox & Stabler Construction Co. was admitted to the 8(a)

program in October 1972. Again at a time when SBA regulations said
social or economically disadvantaged. We did audit the Maddox &
Stabler Co., as you know.
We found that at the time of the audit, 1979, records available in

SBA showed that the net worth of the business of Maddox & Stabler
was $1.5 million. We found that in 1976 Mr. Maddox had a personal
net worth of $540,000. As of 1978, the latest period covered by our
audit, Mr. Maddox had a net worth, a personal net worth, of $3.4
million. And he had a personal income, according to our records, of
$286,000.
We raised questions about this particular company to the extent that

we felt that he would be beyond needing the help of the 8(a) program.
He had achieved viability.
We also questioned the economic disadvantage of this particular

individual and sent this particular finding to the program officials.
Senator BAucurs. What happened?
Mr. BOUCHER. The program officials reviewed Maddox & Stabler

and I believe a decision has been made to send that particular company
to the completion and termination committee, which is a process which
Mr. Clement has set up.
What happened is, Maddox & Stabler was reviewed by the program

officials and a decision has been made to submit that firm to a special
committee to decide whether it should be completed or terminated
from the program.

•
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I want to add, however, that the mere reference to the OTC does
not mean a final decision has been made to terminate. That committee
can review the facts and disagree with the referral and say that the
firm ought to be retained. It then goes to the next level of procedures,
if you would.

Senator BAUCUS. I don't understand the process. Who decides that
a firm should be terminated?
Mr. BOUCHER. I believe I understand generally what occurs. We sent

the 526 companies to Mr. ,Clement's office. People on Mr. Clement's
staff review these firms. They go to the field to get additional in-
formation to try to resolve the issues and questions raised by the
Inspector General's audit. The answers come back, recommendations
from the field and so forth, and then Mr. 'Clement's staff has a determi-
nation to make, I believe, that the firm either be retained in the pro-
gram because of the defects and problems having been cured or the
problems are substantial enough to merit referral to the completion
and termination committee.

Senator BAUCUS. When was the decision made to review Maddox
& Stabler?
Mr. BOUCHER. When was the decision made?
Senator BAUCUS. Yes.
Mr. BOUCHER. I don't have that date, Mr. Chairman.
Senator BAUCUS. Mr. Clement, I will ask you questions later, but

can you answer that question?
Mr. CLEMENT. That was in February of this year, February 1980.
Senator BAUCUS. How long has Maddox & Stabler been in the 8(a)

program?
Mr. BOUCHER. I believe we said they entered the program in 1972.
Senator BAUCUS. So it has been an 8(a) firm about 8 years.
Mr. BOUCHER. That is correct.
Senator BAUCUS. And during that time the principal's net worth has

risen from $540,000 to $3.4 million.
Mr. BOUCHER. That is correct.
Senator BAUCUS. Drawing a salary of $286,000 you're saying?
Mr. BOUCHER. Mr. Chairman, as I pointed out, I want to make this

clear. This is one of the problems we have with the pre-Public Law
95-507 criteria. A program official could basically turn his or her head
on the economic question because it was irrelevant so long as you find
the individual was socially disadvantaged. That was the weakness
in the system.
Senator BAUCUS. The law now is socially and economically

disadvantaged?
Mr. BOUCHER. That is correct.
Senator BAUCUS. And when was the law changed?
Mr. BOUCHER. October 1978.
Senator BAUCUS. Have you found many examples in your audit of

this kind of problem involving firms that joined the program since
1978?
Mr. BOUCHER. I don't know of any, Mr. Chairman. I am not pre-

pared to speak to that at this point.
Senator BAUCUS. While we are on the subject, do you personally

believe that the law is correct that firms must both be economically and
socially disadvantaged to participate in the program?
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What I am getting at is whether you think somebody with this much
net worth and this much salary and this much wealth, if he is socially
disadvantaged—whatever that means—could also be economically
disadvantaged?
Do you think millionaires should be allowed to participate, even if

they are socially disadvantaged?
Mr. BOUCHER. That is a difficult question. There are exceptions to

any rule. If we made a rule that millionaires could not participate in
the 8(a) program, I am sure somebody along the way would find some
justification saying why a particualr millionaire ought to be in the
program. Aside from that fact, I will take my chances.
I have a hard time reconciling the term "economically disadvan-

taged" and the term "millionaire." I would have a difficult time as a
person, not just the Inspector General, describing to somebody what
an economically disadvantaged millionaire was. It is rather difficult. I
think the majority of Americans might have some difficulty identifying
that person as having a problem. This is an abstract notion. People
might say this is a business development program and he didn't make
his or her millions as a result of having success in the business world.
I think, quite frankly, that since the 8(a) program can provide, in

relative terms, so little help to so few people that I don't think Con-
gress intended for millionaires to participate in the 8(a) program.
I think that our marketing efforts, if you would, ought to be directed

to people more in need of help, people don't appear to have overcome
any economic disadvantage.
I think program officials agree with me either willingly or otherwise,

because in our review we only found 5 companies out of 1,505 whose
individuals had net worths in excess of $1 million. So, I think perhaps
many other people may share my views in this respect since we had so
few millionaires, if you would, in the program. Those are my thoughts.

Senator BAUCUS. Let me ask Mr. Mauk. Do you think there can be
economically disadvantaged millionaires?
Mr. MA-cm. In relationhip to the total population, obviously not.

The question is, from our point of view, providing minorities main-
stream participation in our system. And if you are talking about that,
you are talking about getting minorities involved in automobile assem-
bly, in the steel business, high technology, pushing the state of the art,
and in whatever industry it may be. I would think that there could be
circumstances in trying to get minority participation in a particular
sector of the economy that they have been denied where you may want
to provide assistance to someone.

Senator BAUCUS. It is a difficult question. If carried to its logical
end, one could argue that minority assistance should be provided to
firms to compete with General Motors.
Mr. MAIM Exactly.
Senator BAUCUS. Or with Lockheed Aircraft, and the Boeing Air-

craft Co. You would have to be a billionaire to compete with those
companies. You could be an economically disadvantaged billionaire. It
seems to me you ought to draw a line somewhere. We are trying to
balance the budget. I am curious where you think the line should be
drawn. It is nice to say it depends on the facts and circumstances, but

4



19 .

•

that is kind of a cop-out. We have to force ourselves to think a little
more critically.
Mr. MAUK. I don't think it is high powered at all. This is a socially

oriented program to try to do some specific things. I think in general
I would say Mr. Boucher's answer I would endorse. I think I indicated
some areas in the economy that we may be interested in helping mi-
norities get into where they have been denied access. I think, however,
that our ability to do that is very limited and, therefore, the SBA
would generally not be involved in that type of activity. Therefore,
high-net-worth and high-income individuals generally would not be
in the program. But, I think there may be a particular opportunity
sometime down the line to help a minority disadvantaged company
get into a particular sector of the economy where they have been so-
cially blocked.
I think, in general, what Mr. Boucher said is operable and I think

it is the way we have been running the program. I think Mr. Clement
can indicate we have not had that type of question since we have been
operating under the new procedures.
Senator BAUCUS. Mr. Boucher, could you discuss the Grimes Oil

Co. in Dorchester, Mass., and give us an outline of the problems you
uncovered with that firm?
Mr. BOUCHER. Yes. The Grimes Oil Co. was also covered by the

eligibility report. That company has been in the program since 1971.
We raised questions about the viability of Grimes Oil and again
whether or not they are now beyond needing the help of the 8(a) pro-
gram to develop into a competitive business.
We pointed out in our audit report that non-8(a) sales now exceeded

8(a) sales, that non-8 (a) sales had gone from $480,000 in 1971 to $5
million in 1978.
It seems to us, at least in our opinion, that the firm seemed quite

capable and viable on its own merit, if you would, and should have
been graduated as a success story, persons who have done well in the
8(a) program.

Senator BAUCUS. Why, in your judgment, was it not graduated?
Mr. noucHER. I don't think there is a clear answer to that, Mr.

Chairman. I believe the record will show that there were attempts, or
at least recommendations, made by the Boston office of SBA to grailu-
ate or to complete the firm. That the program officials in Washington
agreed that the firm ought to be completed at the end of fiscal year
1981.
I think the disagreement was, I thought they ought to be terminated

now. That is where we have room for disagreement. I felt what more
can we do for Grimes Oil Co.?

Senator BAuc-crs. So in this case, a firm has developed a lot of non-
8(a) sales, it looks like it is doing well on its own and it looks like it
should be graduated. Is this a common problem?
Mr. BoucirER. As a result of our audit we identified approximately

38 firms who appeared to have the capability to operate separate and
apart from the 8(a) program. On 16 of these 38 we pointed out that
tl-eir projected sales goals had been significantly exceeded and yet
they were still in the program. We just pointed out these problems to
the program officials.
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Senator BAUCUS. I understand SBA intends to retain this firm in the
8(a) program; is that correct?
Mr. BOUCHER. That is my understanding, through 1981, fiscal year

1981.
Senator BAUCUS. Do you know of any decision to graduate this firm?
Mr. BOUCHER. No,sir, I don't.
Senator BAUCUS. And in your personal opinion, that firm should be

graduated?
Mr. BOUCHER. That is my personal opinion.
Senator BAUCUS. It is my understanding that this firm has already

received about $34 million in 8(a) contracts; is that correct?
Mr. BOUCHER. I believe that is correct, Mr. Chairman.
Senator BAUCUS. Do you believe there should be a limit on the

amount of dollars that individual 8(a) firms can receive from SBA?
Mr. BOUCHER. A limit on the number of dollars?
Senator BAUCUS. Yes, dollar assistance that 8(a) firms can receive.
Mr. BOUCHER. I don't think I can put any limit in dollar terms,

Mr. Chairman. It depends on what industry, what sector of the econ-
omy it is operated in, whether or not it might be a little bit more de-
veloped when it entered the program than another business. I am
not sure I can answer that question.
Senator BAUCUS. Do you believe we should sunset these firms? The

mood here in the Congress is to sunset agencies and programs. Should
there be a fixed limit on the number of years the 8(a) firms can par-
ticipate in the 8(a) program? What is your personal view on fixed
limits, the number of years that a firm could participate in 8(a) ?
Mr. BOUCTIER. Mr. Chairman, one of the things I would point out

with respect to the 8(a) program, and I think our audit graphically
points this out in some respects that there are virtually no incentives
to succeed in the 8(a) program. Individuals have stayed in the pro-
gram for 9, 10, or 11 years. The lack of incentive is a problem.
I believe if we did have a fixed term, I won't say the number, and

the 8(a) firm knows at the time it enters the program that it has 5
years based upon your sales projection that SBA would provide them
not only contractor but management assistance and so forth, I believe
you would build in a considerable incentive for that 8(a) firm to suc-
ceed because they would have to see the light at the end of the tunnel.
They are given a fixed term period of time and they know when they
get in the program they have to work hard and succeed in 5 years,
they get only one bite of the apple. That is my opinion.
Senator BAUCUS. I tend to agree with you. We discovered the same

problem in title 3 with developing institutions in the Department of
Education. Title 3 colleges tend to like the program. But they don't
develop very quickly because of the continued assistance they receive.
There is also a parallel with us in the Congress. We are only elected for
2 or 6 years and theoretically I think it helps us to be a little more
responsive than if we served longer terms. I think the same principle
applies to 8(a) firms as well.
Mr. BOUCHER. I think there has to be some flexibility built into the

system. If you say when you come in the program you have 5 or 6
years, but for reasons beyond the control of that business concern,
things don't go well for a year or two, for instance, adequate amount

•
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of Government contracts are not available, I think you should have
built-in standards wmen must oe met for granting continuances, a
justification for nongraduation if you would.
Senator BAUCUS. Do you have any sense of the number of potential

8(a) firms that are not allowed into the program because too many
nondeserving firms are in the program?
Mr. BOUCHER. I don't have any sense for the numbers, but I suspect

from what little I do hear there are a number of people who would
like to get into the 8(a) program.
My concern is perhaps we have had too much emphasis in the past

on quantity and not developing quality. As Mr. Mauk indicated, we
are trying to develop a business development program and not a
program to give out contracting opportunities. Maybe we ought to
look hard at the number of firms and insure that the number of firms
in the program have adequate support by way of contracting oppor-
tunities, management assistance, and so forth.
Senator BAUCUS. Could you describe your findings on Great Lakes

Research in Minneapolis?
Mr. BOUCHER. Great Lakes Research, Mr. Chairman, I believe that

Great Lakes Research was let into the 8(a) program in 1979. We
conducted our audit and ascertained that the disadvantaged individual
in whom eligibility vested, again the test was economic or social, was a
full-time medical student who spent no time controlling or operating
the firm and that another individual, a nondisadvantaged individual,
was actually running the program.
There was no training given to the disadvantaged individual and

so forth so he could develop the biriness.
Senator BAUCUS. In this case, was a particular SBA rule being vio-

lated or was it just a matter of judgment?
Mr. BOUCHER. No. I believe the rule was in 13 CFR, section 124.8.

It says the disadvantaged owner, the disadvantaged individual upon
whom eligibility rests, must own and control the firm. We never saw
the individual.

Senator BAUCUS. This individual was a full-time medical student.
I understand he is receiving a salary of $4,500.
Mr. BOUCHER. Something like that. I believe he has also been rec-

ommended for termination.
Senator BAucus. Is this a typical problem? Is it common enough

to warrant consideration?
Mr. BOUCHER. What we are talking about is ownership and con-

trol. This is one form, or one piece of evidence that the firm that was let
into the program was not truly owned and controlled by the dis-
advantaged individual. We raised questions in some 200 or more cases
related to ownership and control.
Senator BAUCUS. What was the problem? Did somebody look

another way or was it inadequate personnel in the program? What
happened?
Mr. BOUCHER. I can only speculate that a good hard look was not

given to determine who actually would be running this firm, whether
or not this individual had any expertise by which to run a research
corporation and that perhaps program officials were lax for not taking
a hard look at this company before program entry.
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Senator BAUCUS. So your suggested remedy to prevent this kind of
problem from . reoccurring is to get personnel who are tighter and
more vigilant in insuring that ownership and control is proper?
Mr. BOUCHER. You have got to have very understandable regula-

tions so there is no doubt in anybody's mind what is expected in the
8(a) program. Then you have to have a management commitment to
have these rules and regulations followed to the letter so they can
always document and verify and confirm the basis for the action that
they took.

Senator BAUCUS. 'What hs ppened in the case of Information Plan-
ning Association in Gaithersburg, Md. ?
Mr. BOUCHER. Our audit pointed out, Mr. Chairman, our concern

over the fact that the net worth of the company appeared to be
plummeting considerably while at the same time the personal net
worths and the salaries of the officers, disadvantaged individuals, were
going up.
We raised it as a problem because it appeared to us when you see

the situation that maybe more interest was being paid to developing
their own personal net worth than developing a viable company. It
raises a flag.
An additional problem was that the firm had failed to submit audited

financial statements for a number of years. One could probably say
there was a reason for that, because of what the audited financial
statements might have shown.
Senator BAUCUS. Was there a specific SBA regulation violated in this

case?
Mr. BOUCHER. I believe it goes hack to 13 CFR again about inade-

quate management performance. If you se.e individuals who are in the
8(a) program who are taking a lot of money out of the company which
they are trying to develop, this should trigger some concern about
whether or not they are adequately managing the business with a view
to developing that business.
Senator BAUCUS. Do the administrators of the 8(a) program have

enough financial information to determine these kinds of problems;
that is, enough information to show that the net worth is plummeting
while at the same time the salary and the net worth of the managers
are increasing?
Mr. BOUCHER. The requirements are for the submission of the annual

financial statements, which were not received in this case.
Senator BAUCUS. Who never got them?
Mr. BOUCHER. SBA.
Senator BAUCUS. Did SBA request them?
Mr. BOUCHER. In some cases we requested them and never received

them.
Senator BAUCUS. Does SBA have a file system or a check system

to determine whether or not they are receiving the necessary docu-
ments?
Mr. BOUCHER. I would have to defer to Mr. Clement as to what

processes are in place. Companies are required to have that informa-
tion in on a timely basis.
Senator BAUCUS. Please describe the case of Chucko, Inc., Columbus,

Ga.?
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. Mr. BOUCHER. As a result of our audit of Chucko, we raised ques-
tions about substantial misuse of BDE and advanced payments. We
believe that advance payments, at least portions of advance payments,
had been used to pay expenses, if you would, which are totally unre-
lated to the S ( a) contract for which the advance payment was
awarded. This is typical, if you would, of the problems we found in• New York when we did our advance payment audit.
Senator BAUCUS. Could you describe that a little more fully? I don't

understand. You say there were advance payments made to the firm?
. Mr. BOUCHER. Yes, sir. I will try to explain. The firm has a contract,
it may be some period of time before the Government agency for which
that firm is doing the work will begin to make payments on that par-
ticular contract. So that the company can show profit, meet its pay-
roll, the Government will give advance payments on that particular
contract to the contractor which he is supposed to use in furtherance
of this particular contract.
We found in certain cases that the money was diverted from 8(a)

contract purposes to other, say, commercial accounts. It was not used
for the purposes for which SBA made the payment.
Senator BAUCUS. I assume that is a violation of a specific SRA

regulation
Mr. BOUCHER. Yes; it is. Again, it is inadequate management

performance. And, quite frankly, it could also be a violation of Fed-
eral criminal law if we can show the individual intended to defraud.

Senator BAuctrs. Is this a typical problem?
Mr. BOUCHER. I couldn't say typical. I think the advance payment

audits showed two things. It showed that in one particular region we
had significant problems, that is the New York region. It also showed
that in a number of other regions we were not victimized, if you would,
by the lack of adherence of advance payments rules.
The system itself would allow for this to happen as it existed then.

The most serious problems, though, were in New York.
Senator BAUCUS. Do you know if this company that we are talking

about will be retained in the program?
Mr. BOUCHER. I believe so.
Senator BAUCUS. We are talking about Chucko.
Mr. BOUCHER. I believe Chucko is being retained, Mr. Chairman.
Senator BAUCUS. Do you know why?
Mr. BOUCHER. I don't, because we have not reviewed the determina-

tions made by the program officials to retain that particular firm.
Senator BAUCUS. Could you explain how business development ex-

penses work in the 8(a) program. Are business developing expenses

the kind of advance payments we talked about?
Mr. BOUCHER. Two different things.
Senator BAUCUS. What is the difference?
Mr. BOUCHER. They are basically an outright grant of Federal funds

in support of a particular contract which is being awarded to the 8(a)

firm. It has various purposes. It could make up the. difference between

a fair market price contract and a reasonable price required by the

8 ( a) contract to make a profit. It is used in some eases as price differ-

ential. It can be used by them to purchase capital equipment which is

essential to the contract performance when other means of financing

(
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is not available to acquire the equipment. It is basically used to assist
the 8(a) firm in the startup process or in price differentials on the
contract.
Senator BAUCUS. Are there instances where these business develop-

ment expenses are misused?
Mr. BOUCHER. As I said, we did an audit, the results reported in

1977. What we showed is that there were areas in the management
and control of business development expenses which needed tighten-
ing up. We showed in some cases where individuals were receiving
business development expenses which were double and maybe even
triple the value of a contract for which the business development ex-
pense was given. I think that the current SOP has been tightened up
considerably to the point BDE is permitted only up to 50 percent of
the contract price. But that can be waived given justification.

Senator Baucus. Could you tell us what you think the one or two
most significant suggestions would be to help prevent and correct these
abuses from occurring in the future?
Is is crackerjack management? Is that what we need?
Mr. BOUCHER. It is a combination of a couple of things. It is going

to be a combination of a firm commitment by the program officials to
insure that the program does assist those people it is intended to assist.
With that you must have the types of rules and regulations or proce-
dures to which people must adhere. They should be such that you or
I or anybody else coming in could look at the rules and regulations
and come up with a plausible explanation for why something was done
or was not done.
I think it is a combination of putting the program on track with

sound rules and regulations, addressing the net worth questions, ad-
dressing the viability questions, addressing and making the hard de-
cisions about whom we are suppose to be helping in this program.
Once we do that, we then say, now we are going to run this program

in a professional business manner. There would be justification for de-
cisions that are made; we will be able to backup those decisions in this
particular program.
Senator BAUCUS. How do we assure that all this is done? What you

are saying is we should rely upon and trust the good intentions of
SBA, which is fine. We have to trust somebody in this world, but how
are we going to make sure that SBA does this? Good intentions are
one thing, actions are something else. Should we have monthly hear-
ings like this? Do we need criminal statutes? What do we need to help
encourage SBA? Should SBA itself self-destruct every 6 or 7 years?
I am trying to find some way to hold SBA's feet to the fire, our feet
to the fire and make sure the job gets done so that 2, 3, 4 years from
now we are not back again with the same old problems.
What kind of process do we establish to help make sure these recom-

mendations are pursued?
Mr. BOUCHER. Mr. Chairman, I think it is safe to say, and I feel

convinced myself, the present management of the SBA has learned a
lot from the problems of the 8 (a) program, not just the problems I
have pointed out but also those which GAO has pointed out in the
past.
I believe there is a commitment by the Administrator, by the Deputy

Administrator, by SBA, certainly a commitment by my office, to try

•
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to do all we can to insure that the 8(a) program does succeed. It is a
valuable program. It can pay great dividends to people who participate
in the 8(a) program. I think a combination of commitment to it with
a strong, independent Inspector General—with a plug in for my office,
who will conduct followup audits, who will alert the management
teams to problems that we see, and who will report twice a year to
Congress in my semiannual report the problems that we are still find-
ing in the 8(a) program. I think that is what is needed. I think some
legislative changes are needed as well.
Senator BAUCUS. Mr. Boucher, do you think your office is sufficiently

independent now to conduct proper investigations?
Mr. BOUCHER. Yes, sir, I do. There is no doubt in my mind about

that.
Senator BAUCUS. Do you have sufficient resources?
Mr. BOUCHER. That is a good question.
Senator BAT:re-us. I will be surprised if you say yes.
Mr. BOUCHER. I won't surprise you. I can always use more auditors

and more investigators. There are many, many things that I
think must be reviewed in SBA. I am going to another hearing
after this on another SBA program. I can always use more auditors
and investigators in SBA. I also have to be reasonable on what I
could expect to gain in the budgetary process during these times of
fiscal restraint. But I do have a shortage of auditors and investi-
gators. I am working with the Administrator and the Deputy Ad-
ministrator to try to resolve these shortages and I think, to some
extent, we can resolve them.

Senator BAUCUS. Do you think that there should be more vigorous
action by the Justice Department against these firms? Are there civil
remedies?
Mr. BOUCHER. I believe there are but I am not ready to delineate

what they are.
Senator BAucus. Do you feel Justice puts 8(a) problems in the

back burner? Does Justice spend a sufficient amount of time, in your
judgment, looking at SBA cases?
Mr. BOUCHER. As a former member of the Justice Department, I

would have to say that Justice receives cases from every Federal
agency to prosecute. I have no personal complaints with the level of
service we have been receiving from the Justice Department. We do
have differences of opinion as to whether or not a case merits prose-
cution or not.
Bear in mind many of the cases we refer to Justice particularly in

the 8(a) program are very complex cases to develop—intricate finan-
cial transactions are involved many, many subpenas have to be served.
I have no fault with the relationship my office has with the Justice
Department, but we do have differences of opinions on whether cases
ought to be prosecuted or not.
As you know, the Attorney General has the final say as to whether

or not cases would be prosecuted.
Senator BAUCUS. It seems to me that if somebody sets up a front

firm, that raises questions of intent. I understand the complexity of
prosecuting white-collar cases. It seems to me Justice could be more
vigorous on some of these cases.
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Mr. BOUCHER. You raised a case and I feel I Want to give you'all the
facts. The case in point is Chucko. What happened in that particular
one, we did an audit and we did an investigation and we found that
advance payments were in fact diverted. We brought it to the attention
of the U.S. attorney's office. The U.S. attorney's office declined to
prosecute because, after the information was brought to the attention
of program officials, they continued to award contracts. They condoned
the activity.
The U.S. attorney said, if you are not going to do something about

the program, why should I expend my prosecutorial resources on the
problem?
Senator BAUCUS. In that case, Justice wouldn't prosecute because

the agency condoned the violation?
Mr. BOUCHER. In effect. Because the program

' 
the way it has been

managed, there are several U.S. attorneys who have indicated, "My
gosh, in light of all this, you are still dealing with that individual ?"
And I have to explain to them what the difficulties are in the 8 (a) pro-
gram. You just don't remove somebody from an 8(a) program without
proof; you need a due process hearing. And there is a delicate balanc-
ing test whether or not ti le program officials feel that a particular
finding is a sufficient violation on program responsibility to merit
removal. It is a very delicate balancing test.
Senator BAUCUS. Do you feel the Justice Department has a sufficient

tracking system to monitor the status of investigations you are con-
ducting? Are you aware of the recordkeeping and tracking system of
Justice?
I ask the question because I have discovered in the last couple of

years that the Justice Department has a very antiquated retrieval
system. It often doesn't know the status of many of its cases. In your
experience, have you found the same kind of problem?
Mr. BOUCHER. I did not while I was at Justice. I defer to Justice

for that.
Senator BAUM& In your opinion, did political pressure contribute

to some of the problems we have today?
Mr. BOtTCHER. I have no evidence of political pressure. I think the

8 (a) program is subject to the same types of pressures, if you would,
that any other Government program is subject to when you have people
who are vigorously arguing for their particular position, arguing why
they should get the contract as opposed to somebody else getting the
contract.
That type of politics you are referring to.
Senator BAucus. I was curious whether a political entity applied a

little pressure on SBA to allow a firm to participate in 8(a).
Mr. BOUCHER. I have no evidence, but I think I can speak to the

general concern.
If you are talking about favoritism, cronyism, this type of thing, I

would have to point out that the 8(a) program, like so many other
programs in the Government, is a sole source procurement-type pro-
gram, therefore it is fraught with the very risks which the competitive
system was designed to meet and to head off. That being the case, I
think allegations of favoritism and so forth are very easy to make,
very difficult to prove.

•
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I would have to Say that what has to happen in the 8(a) program, or ,
a program like this is that it must be managed in a professional busi-
ness like manner with sound rules and adequate justifications for ac-
tions which were taken so that these actions can withstand scrutiny
after the fact.
This is the only way, I think, that you can get around the perception

by some people that favoritism is involved.
When you see people remaining in the program for 8 to 10 years who

could seemingly make it on their own, reasonable people would ask the
question, Why are they still in the program? But, these are problems
which are part of the program and many other programs in the
Government.
Senator BAUCUS. Do you have any legislative recommendations to

help prevent these abuses in the future?
Mr. BOUCHER. I addressed the problem, Mr. Chairman, of lack of in-

centives in the 8(a) program. I believe there is legislation pending
right now which I would support in some respects. This legislation
would set a fixed term for association in the 8(a) program. As I testi-
fied earlier, I think that is important to develop an incentive for suc-
ceeding in the 8 ( a) program. I also believe that the Administrator of
SBA ought to be given authority over the very, very important deci-
sions which are made, at least as an appeal level, to review some of the
very, very important decisions that are made with respect to the 8(a)
program.
I also believe that within the 8(a) program, I am not so sure that

this is something legislation should address or not, that we might
want to consider an element of competition among 8(a) contractors
within the program. As they develop, perhaps after they have been
in the program for 2 or 3 years out of a total of 6, that they start com-
peting among one another for certain contract opportunities provided
that this is not perceived as a way of cutting the 8(a) pie any thinner.
But, I think an element of competition would be healthy even

among 8(a) contractors in the program.
I think Congress perhaps can help us out if they would tell us or

give us some guidance as to what Congress really meant when they
said "social and economically disadvantaged." Give us some idea of
what Congress had in mind. Maybe they can give some help in terms
of defining "viability" or what a net worth figure ought to be or
give parameters within which SBA can operate.
Mr. MAUK. Mr. Chairman, if I may, the two recommendations, the

first two that he made in terms of authority within the program as
well as graduation, we have been working very closely with Senator
Morgan on both of those issues and there should be a bill either later
today or tomorrow on the floor which you could vote on which in fact
would provide much better guidance for graduation as well as the
authority issue in the agency, and we would hope that you would do
that.
Senator BAUCUS. I believe I will. Thank you very much.
Mr. Boucher, I want to thank you for your thoroughness and candor

and your cooperation. You have been very, very helpful and that is
a good example of a very fine public servant and I wanted to let you
know. I appreciate your efforts and your testimony today.
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Mr. BOUCHER. I lot of work went into the 8(a) program and I
think my staff did an excellent job in developing areas for review by
the program officials.
There are several people in the room I would like to identify on

the record who have been associated with this program for 2 years
on my staff who have done a tremendous amount of work.
I would like to identify Raymond Randolph, Assistant Inspector

General for Audit; George Smith, Director of Internal Audits; Fred
Burkert, regional audit manager, Internal Audit; and Richard
Snyder also of the audit staff. These are the people who have been in
the trenches and have worked and worked and worked in the 8(a)
program, and I did want to make sure they were properly recognized.
Senator BAUCUS. Thank you, gentlemen, for being here.

Mr. Boucher, I understand your desire to commend your staff. I per-
sonally know how much I rely on my staff.
[Material pertaining audits and reviews of various 8(a) firms ap-

pear in the appendix.]
[The prepared statement of Mr. Boucher follows:]

PREPARED STATEMENT OF PAUL R. BOUCHER

I welcome the opportunity to explain the findings of the Office of Inspector
General and the recommendations which have been made in the course of several,
specialized reviews of the Small Business Administration's 8 (a ) Business Devel-
opment Program. These reviews covered the administration of Advance Pay-
ments and Business Development Expenses as well as an exhaustive eligibility
review of 1505 firms in the portfolio.
As a result of these efforts, this Office issued a report in April of 1979, which

was critical of the administration of Advance Payments and predicted losses to
the Government of up to $19 million, the vast majority of which would accrue in
the New York region. Several 8 (a ) firms have been referred to the Department of
Justice for further investigation and possible prosecution for violation of Federal
criminal laws. Earlier, in January 1977, a report was issued which raised ques-
tions about the management of Business Development Expenses. In both the
Advance Payment and Business Development Expense reports, this Office made
substantive recommendations designed to enhance the operation of these two
aspects of the Business Development Program. These recommendations have been
Implemented by program officials and are now a part of program operating
procedures.
The most extensive review of the 8(a) program involved a 16 month effort

to verify the eligibility for 8(a) program association of some 1505 firms. This
review absorbed virtually all in-house audit personnel and eventually required
the assistance of 90 auditors who were detailed to SBA from other departments
and agencies. As a result of this review, 526 firms were identified as having
deficiencies of varying degrees of significance requiring the attention of program
officials. Not all deficiencies were believed to be disqualifying and all firms
identified as having deficiencies are being reviewed by program officials in ac-
cordance with a process which Mr. Clement has described in his statement for
the record.

Additionally, our report made 22 recommendations for program modifications,
all of which have been concurred in by program officials. All of these recommenda-
tions have been implemented, save one dealing with the development of criteria
for economic disadvantage and program termination. These subjects are cur-
rently under active study by a contractor. I would note that copies of these three
audit reports and voluminous other files and records relating to the 8(a) program
have been provided to the committee.
We plan, in fiscal year 1981, to conduct a followup audit addressing the deficien-

cies we found in all three areas: Advance Payments, Business Development
Expenses and Eligibility.
I want to emphasize that a followup audit is a routine step in the audit process

designed to make sure that agreed upon changes were actually implemented and,
equally important, that those changes were truly improvements. Close attention
will be paid during the followup audit to those specific deficiencies we noted 114

•
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the eligibility criteria of 8 (a) companies. The results of those followup audits
will be included in a future semiannual report of the Office of Inspector General.
That concludes my prepared remarks. I would be pleased to answer any specific

questions you may have concerning our findings.

Senator BAucus. Our next witness will be Mr. William Clement,
Associate Administrator responsible for the 8(a) program.
Mr. Clement, would you please raise and take the oath.
Mr. Clement, could you summarize your statement. We are never

going to get through here today if we maintain the present pace. Your
entire statement will be included in the record.

STATEMENT OF WILLIAM CLEMENT, ASSOCIATE ADMINISTRATOR
FOR MINORITY CAPITAL OWNERSHIP AND DEVELOPMENT,
SMALL BUSINESS ADMINISTRATION

Mr. CLEMENT. We welcome this opportunity to testify before the
subcommittee on the management of the SBA business development
program. Although Mr. Chairman, the authority of SBA to use sec-
tion 8(a) of its act? is approximately 10 or 12 years old, the institu-
tionalization and management of this effort as a truly business develop-
ment program is only 2 years old, since the passage of Public Law
95-507 was passed in October 1978.

Although, Mr. Chairman, the concept to the business development
as a goal at SBA is approximately 7 to 8 years old, it has only been since
Public Law 95-507 that SBA has had a statutory and a legislative
mandate, and second, had public rules and regulations and standards
of operating procedures for this program, and lastly, has had some
framework for making some very difficult decisions with regard to con-
tractual support, financial assistance, eligibility, et cetera.

Although, Mr. Chairman, SBA has provided contracts and loans
and management assistance to 8(a) firms over the past 10 to 12 years,
it has only been since the passage of Public Law 95-507 that all of
these resources have been coordinated and centralized in one program
office.
Although, Mr. Chairman, there have been allegations of abuses with

regard to eligibility and ownership and control of certain 8(a) firms
in the past years, none have been made in the last 2 years since the
passage of Public Law 95-507. Since then approximately 400 firms
have been certified for the 8(a) program.
Although, Mr. Chairman, SBA has not entirely completely termi-

nated those few individuals and companies that have abused the in-
tent and purposes of this program, we have identified and have moved
vigorously toward the formal adjudicatory process to eliminate those
few bad apples that have tainted a very creative and worthwhile
socioeconomic program in this Government.
Although, Mr. Chairman, the SBA 8(a) business development pro-

gram as it is now constituted is only 2 years old, we think we have
made some significant, positive and substantive changes in the man-
agement and delivery of resources to those persons and individuals
to whom this program is intended. 
In conclusion, we have slowly changed and institutionalized this

program consistent with the mandate in Public Law 95-507 to simply

73-462 0 - 81 - 3
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promote business ownership to individuals who have not had the full
opportunity's to freely participate in this country's free enterprise
system.
Senator BAUCUS. Thank you.
Could you please describe your responsibilities regarding the 8(a)

program?
Mr. CLEMENT. Mr. Chairman, generally my responsibilities are in

the area of policy and program management. They are more detailed
in Public Law 95-507 section 7 (j ) (11) and also SOP, page .10.
Senator, BAUCUS. You generally run the program; is that right ?
Mr. CLEMENT. Yes, sir.
Senator BAUCUS. You are the head man; is that correct?
Mr. CLEMENT. Yes, sir.
Senator BAUCUS. How long have you been associated with 8 (a) ?
Mr. CLEMENT. I was appointed to this position in November 1978.
Senator BAUCUS. To whom are you responsible?
Mr. CLEMENT. I report directly to the Administrator or in his ab-

sence his designee, Mr. William Mauk.
Senator BAUCUS. You heard Mr. Boucher testify that there is virtu-

ally no oversight control by the Administrator of your office. Is that
a correct assessment?
Mr. CLEMENT. That is not entirely correct, Mr. Chairman. There are

certain aspects of the program that the Associate Administrator has
control over, for example, eligibility which is a very key decision. But
in terms of overall program responsibility, direction, administrative
changes, proposed legislative changes, we work very, very closely with
the Administrator's office which includes both Administrator and the
Deputy Administrator on the management and direction of this pro-
gram. But there are one or two key decisions that are vested solely in
the Office of the Associate Administrator.
Senator BAucus. Eligibility is one?
Mr. CLEMENT. Yes.
Senator BArcus. That is the main one, the key one. You decide what

firms are allowed to participate and which are not. Is that correct?
Mr. CLEMENT. That is correct.
Senator BAUCUS. Only you can make a determination as to eligibil-

ity, no one else. Is that correct?
Mr. CLEMENT. The authority is vested in the Associate Administrator.
Senator BAUCUS. Do you think that is a good way to run a railroad,

based upon your experience? You have been with the program now a
year or two.
Mr. CLEMENT. I hope the subcommittee does not have the impression

that I singularly review each and every case and individually make a
decision in regard to the eligibility.
I would like to describe the process. The initial point of contact

between an 8(a) firm and the SBA is at the SBA District Office. The
application is reviewed by the District Office Evaluation Committee,
the finance department, the management department, our contract
support department and also the district counsel's office. Each review
a document called the business plan which includes all pertinent infor-
mation on that firm, such as the historical financial information, pro-
forma statement of the disadvantaged with regard to their respective
individuals et cetera. It should be a very complete document.

•
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The district office forwards the application with its recommenda-
tion to the regional office. At the regional level the application goes
through another review with another committee or is reviewed singu-
larly by the regional administrator and/or the regional counsel.
Then. the file comes into the central office of the SBA where we have

a . Tery competent office of eligibility that once again reviews the file
for compliance with the eligibility criteria that we have set forth in
our rules and regulations that were published in 1979 and upon their
recommendation, Mr. Chairman, I then make the final decision. But
only after it has gone through that very length process.
Senator BAIICITS. Do you think appeals of your decisions to the

Administrator should be allowed?
Mr. MAITK. Mr. Chairman, I think it should be of interest to note

that sometimes a legislative recommendation, as time goes by, is viewed
in a different light.
The main reason for centralizing the decisionmaking by Congress

in the Associate Administrator was a complete lack of consistency in
making eligibility determinations. So that what we have is one individ-
ual ultimately responsible for that.
Now, whether that particular decision was the correct one to exactly

change the problem—the point is, Congress was pinpointing a very
critical problem in the way SBA was.
Senator BAUCIIS. That is not the question I was asking.
The question is whether Mr. Clement feels there should be a right

to appeal decisions from the Associate Administrator to the
Administrator.
Mr. CLEMENT. I think the compromise that was worked out in the

bill sponsored by Senator Morgan maintains the authority and the
responsibility of the Associate Administrator and adds the language
with the concurrence of the Administrator is certainly a worthwhile
situation. But I would point out, Mr. Chairman, that in the last 2
years during the period that we have certified approximately 400 firms,
there have been no allegations of any abuses with regard to eligibility,
control or ownership of those 400 companies.
Senator BAUCIIS. What about the firms that are presently in the

program, those that have problems associated with them? You heard
some of the problems itemized this morning. You read about some of
the others and I am sure you are aware of many others that we have
not even discussed or read about in the paper.
What is being done about those firms?
Mr. CLEMENT. I think it is very, very important that we view this

progress 
Senator BAUCIIS. Have you terminated any firms?
Mr. CLEMENT. No, sir; we have not as of today.
Senator BAUCUS. You have not terminated any of these that we have

heard about? They are still getting 8 (a) assistance?
Mr. CLEMENT. Of the 526 companies that were recommended by the

Inspector General's Office as being "problem" companies, we have
reviewed each and every one over the last 11 months.
Mr. Boucher indicated in his statement that of the 323 that were

cited for either eligibility, ownership or control, that approximately
100 were cited for economic reasons and he also indicated that these
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firms were certified in the program prior to 1978, which was the year
the Public Law 95-507 was passed.
So, that leaves approximately 200 firms that we felt had problems

based upon the time, date, and place of the audit. Of the remaining 200
companies, there were varying degrees of deficiencies, as Mr. Boucher
indicated. An example would be a stock certificate had not been issued
in each and every company. In one case the attorney still had them, in
another case there was a volunteer fireman who was working on the
weekends, in another case the spouse of the principal was working in
the Federal Government and did not obtain a waiver. So, there were
varying degrees of problems in these firms. Presently our records
indicate there are approximately 138 companies that have been re-
ferred to the Completion and Termination Committee out of which
52 have been referred to the Office of the General Counsel. Of the 52,
12 show-letters have been sent, the earliest in July of this year, which
is the first point in the formal adjudicatory process mandated in Pub-
lic Law 95-507.
In addition the Completion and Termination Committee is aware of

five voluntary withdrawals of the 526 companies cited by the Inspector
General.
Senator BAUCUS. To date there have been no nonvoluntary

Withdrawals?
Mr. CLEMENT. That is correct.
Senator BAUCUS. When do you expect there to be some nonvolun-

tary withdrawals?
Mr. CLEMENT. Mr. Chairman, the first step in the adjudicatory proc-

ess is the issuance of the formal show-cause letter. Twelve letters have
been sent to date. There are four letters in the office of General Counsel
awaiting issuance. An additional 68 firms are currently under review
in the central office which is the continuance of the process we have
been undergoing for the past 10 to 12 months.
I would expect within the next 30 days, which is the time frame for

seating of the administrative law judge, that we would then begin to
see decisions coming out of that process and also some terminations.
Senator BAUCUS. I understand what you are saying and it sounds

good to hear about 100 or so firms referred to some office and out of
that a certain number referred to another process, et cetera, et cetera.
Still, the fact of the matter is not a single firm has been withdrawn
nonvoluntarily, and second, it has been some time since SBA began
investigations to see whether any firms should be terminated. It has
been a year.
Don't you think this termination process can be expedited somehow

It appears that some of these firms should be withdrawn. Would you
agree?
Mr. CLEMENT. Yes some firms have voluntarily withdrawn.
Senator BAucus. How many of the present firms that have not been

withdrawn do you think should be withdrawn?
Mr. CLEMENT. Mr. Chairman. I wouldn't comment beeause the Ad-

ministrative Procedures Act gives due process to those firms that are
incumbent contractors in the 8(a) programs, and we. are adhering to
the procedures set forth under the Administrative Procedures Act.

•

•



33

Senator BAUCUS. How long under the process as set forth in the
Administrative Procedures Alt would it take before there is a final
determination?
Mr. CLEMENT. That particular process is handled by the adminis-

trative law judge. He or she sets the hearing date at which time the
firm comes forth with their case and the SBA comes forth with its
case and the decision is made by the administrative law judge with
regard to retention, completion or termination.

Senator BAUCUS. Does it take too long to terminate a firm?
Mr. CLEMENT. Mr. Chairman 
Senator BAUCUS. We should afford due process. Every American

is very sensitive to due process of law. Americans are also sensitive
to bureaucratic delay and taxpayers are sensitive to the taxes they pay
every year. And these are competing principles and rights and obliga-
tions, they have to blend together.
I am curious that in your personal judgment whether you think the

summation of the total process to terminate an unworthy firm just
takes too long?
Mr. CLEMENT. Mr. Chairman, prior to October 1978, there was no

formal procedure. As I indicated before, this is a standard operating
procedure which does give due process. Perhaps there are adminis-
trative and bureaucratic procedures that we have to adhear to, but
there are several firms that have been cited by the Inspector General's
report which is very well constructed and well done, that have not
received any contracts over the last 4 years and because of this process
they are now being moved toward termination, but they must be ac-
corded due process.
Mr. MA-crii. Congress has been given two problems. It says formal

process is required; second of all it indicates total participation by the
firm must continue until the process is completed.
If we have a problem with a particular company, it is very hard

for us to stop dealing with that company even thought we know, and
a reasonable person would know, that in fact that there are significant
problems and this company should for all practical terms be
terminated.

Senator BAUCUS. Can SBA speed up the internal process?
Mr. MAUK. That is a problem. As a matter of fact, the first case that

we brought under this proceeding, the administrative law judge ruled
against the Agency. And part of it, I must admit, was we did not have
everything together, we had not done the job properly and we had not
taken the time to make our case. So, we have one experience which is
an unfortunate one.
Senator BAucus. How many firms will receive 8(a) contracts in

fiscal 1980?
Mr. CLEMENT. Approximately 65 percent of these firms in the port-

folio will receive contract support this year.
Senator BAUCUS. How many is that?
Mr. CLEMENT. We have approximately 2,000 firms and I would say

between 1,100 and 1.200.
Senator BAUCUS. How many firms are there on the waiting list to

receive 8(a) contracts?
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Mr. CLEMENT. Mr. Chairman, in checking with our regional offices,
there are approximately 560 applications that are passed the minimum
threshold and there were in the system 340 waiting a final review by
Office of Eligibility. So, approximately 600 firms.
Senator BAucus. On the waiting list?
Mr. CLEMENT. Yes, sir.
Senator BM:ICUS. Is it fair to say that there is considerably more

demand for 8(a) contracts than is available?
Mr. CLEMENT. I think that is a very accurate statement. There is cer-

tainly more demand. We have also seen a trend in the type of contracts
and requirements, for example, coming from the Federal agencies. At
the inception of the program we were getting a lot of requirements for
services but we have noticed this has declined and there has been an
increase in the requirements now for goods or products that are manu-
factured. We have in the last 2 years emphasized nontraditional firms,
such as manufacturing firms. In fact, we certified 95 manufacturing
firms just in the last 2 fiscal years which represents 45 percent of the
total manufacturing firms in the portfolio.
So, while there is more demand, we want to make sure that we match

the type of firm with the type of requirements that are being offered
by the Federal agencies.
Senator BAUCUS. There is more demand than there is assistance

available. That seems to indicate that you undertake an even greater
effort to terminate the firms that shouldn't be in the program.
Mr. CLEMENT. We are moving on, as I explained before and there

is a formal process. But we are vigorously moving toward eliminating
those firms that are abusing the program or should not be in the
program.
,Senator BAUCUS. How many firms shouldn't be in the program?
Mr. CLEMENT. I would say approximately the 138 firms that have

been recommended by our program office to be considered for comple-
tion and/or termination.

Senator BATJCUS. It seems like a fairly large number.
Mr. CLEMENT. Of the oricrinal 526, 323 were cited for eligibility.

ownership or control, but the citations for economic disadvantaged
were for many individuals certified in this program prior to Public
Law 95-507 when the criteria was only social or economic.
Now we have six or seven criterial levels and the present process

under Public Law 95-507 as I indicated to the best of my knowledge
this process has not produced any noncomplying firms.
Senator BAUCUS. So there are 100-some firms that should probably

not be in the program?
Mr. CLEMENT. My statement was that there were approximately 100

firms that were cited for economic status when the criteria for the
eligibility at the time they came in the program was either social or
economic.

Senator BAucus. But that left 200.
Mr. CLEMENT. Yes, sir. Under the agreement we made with the

Senate last year, is that those firms that were certified prior to 95-507
would be grandfathered into the program, but each would have gone
through a review such as any new firm would prior to 95-507 between
last year and September 31, 1981. We will review all of these firms

a
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that have been grandfathered in and they will be subject to the strin-
gent criteria of the public law.
Senator BAUCUS. When will you complete review of all firms?
Mr. CLEMENT. By September 31, 1981.
Senator BAUCUS. It takes that long?
Mr. CLEMENT. You are talking about the firms that were grand-

fathered into the present program or the firms in the IG report?
Senator BAUCUS. The firms grandfathered in.
Mr. CLEMENT. Some of those will be recommended for completion

and/or termination prior to that. By the date of September 31, all of
the firms will have been reviewed and some final decision on eligibility
under the new criteria will be made by September 1981.
Mr. MAUK. We have formally requested for your people who do

the review to have that done by December of this year. We anticipate,
because of the formalized process that it would take until September
30, 1981, in terms of getting these companies out of the program.

Senator BAUCUS. I hope you speed it up because it sounds like a lot
of people are taking advantage of the program during the interim.
They are sitting back, they are clucking and smacking their lips know-
ing, 'Before they get at me there is going to be another 2 years." I
think that is wrong. I understand the due process. Believe me, I under-
stand that. But I think it is incumbent upon you to recommend changes
in the law to speed up the process.
I assume you think the process should be expedited. It is incumbent

upon you to recommend specifically during the normal course of busi-
ness what those changes should be.
You know the program better than we do.
Mr. Clement, you have heard Mr. Boucher discuss his Inspector

General audit report. Do you substantially agree with his findings?
Mr. CLEMENT. Mr. Chairman

' 
there were approximately 22 recom-

mendations that the Inspector General made. We concurred with 21
of the 22 and as I indicated earlier, have been incorporated in our new
standard operating procedures. Concerning the last recommendation
Mr. Boucher's office made, we have delayed a final decision, and the
issue here is the criteria for eligibility and completion pursuant to the
term "economic status" and what constitutes viability for a firm that
has been in this program.
We would like to have our current study completed and then get

back to the management and the Inspector General prior to making a
final decision on the last recommendation. But 21 out of the 22 have
been implemented. • •
Senator BAUCUS. Are you familiar with the audit findings on Del

Green Associates?
Mr. CLEMENT. Yes.
Senator BAucus. Should they be retained in 8 (a) ?
Mr. CLEMENT. Mr. Chairman, we have reviewed this firm, and the

SBA and the contractor have agreed the firm will complete the pro-
gram in July 1981.
Senator BAUCUS. Will complete in July 1981?
Mr. CLEMENT. That is correct.
Senator BAUCUS. Why can't they complete today? 

iMr. CLEMENT. Well, n the opinion of the program people, that
firm is not viable at the present tirne---
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Senator BAUCUS. It was not what?
Mr. CLEMENT. Viable—in its ability to compete in the private sector

without any assistance from the SBA, and that 1 additional year
of contract support would be needed for this firm.
Senator BAUCUS. Would you describe the audit findings of this

company, Del Green Associates?
Mr. CLEMENT. The Inspector General pointed out several problems.

First, that the firm had been in the program for approximately 8 years,
that the owners' net worth had increased from $41,000 to $220,000.
There was an overreliance on the 8(a) program because of the high
percentage of 8(a) sales to total revenues of the business, which was
approximately 82 percent. Further, the firm received a contract in 1978
in the amount of $1.4 million.

Senator BAucus. Let me read the Inspector General's summary. The
Inspector General disagreed with the action taken by your office. His
office reviewed this firm and found that you have not addressed the
facts presented as related to viability; namely, the firm's enrollment
in the program for 8 years increased the owner's net worth from
$42,000 to $220,000.
Why aren't these sufficient grounds to recommend termination

today?
Mr. CLEMENT. Mr. Chairman, I think the issue here is viability.

Whether or not the firm has benefited sufficiently from the program,
whether it can compete on its own. In our opinion, looking at the
financial statements, we felt that one additional year of contract sup-
port from SBA would enhance that. We have agreed along with the
owner for program completion by July 1981.

Senator BAUOUS. SBA regulations stipulate that firms in the 8(a)
program should not rely solely on 8(a) contracts. Should there be a
percentage figure or some more precise guideline to clarify what con-
stitutes reliance?
Mr. CLEMENT. I think that the 8(a) program addressed this very

stark problem in this country, that firms owned by certain individuals
in the country have not had the ability to market and generate sales
in the marketplace in general and to say that because a firm has an
overreliance of 8(a) to total sales should not be an indication that
there has not been an effort to market their products in the private
sector.
Some people say that the 8(a) program at the present time is the

only game in town.
Senator BAUCUS. Please explain the Grimes Oil case?
Mr. CLEMENT. Mr. Chairman, this is a very unusual industry, the

oil industry. The Grimes Oil Co. has been in the program since 1972.
It is a very capital-intensive industry. The contract dollars which you
eluded to are their normal contract dollars for oil companies, high
in dollar amount but low in terms of profit margin.
We have agreed, because of the increase in non-8(a) sales to 8(a)

sales that we are phasing down our support in the region and the
contractor has agreed upon a completion date of September 1981.
Senator BAUCUS. Why does it take so long? Why can't they be

terminated today?
Mr. CLEMENT. Once again, Mr. Chairman, is the issue of viability

and I think the Inspector General eluded to the high-dollar contract
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dollars that the particular firm was getting out of the 8(a) program,
but as indicated earlier, that is normal in that particular industry
but the profit margins in the oil industry is very, very low and it
takes-
Senator BAUCUS. The profit margin in the oil industry is low?
Mr. CLEMENT. For the dealers, not for the Exxons, but 
Senator BAUCUS. Mr. Grimes, what does he do?
Mr. CLEMENT. He is an oil dealer in Dorchester, Mass. He markets

up in the Northeastern part of the country.
Senator BAUCUS. He has approximately $34 million in 8(a) sup-

port; isn't that correct?
Mr. CLEMENT. That is correct, Mr. Chairman.
Senator BAUCUS. Was this an example of somebody relying too

much on 8(a) contracts?
Mr. CLEMENT. I think to the contrary. He has demonstrated that his

non-8(a) sales has progressed steadily each year, that he has been
able to penetrate the private market and with the present mix of 8(a)
and non-8(a) sales has agreed to successfully complete the program in
September 1981.

Senator BAUCUS. Do you think there should be a dollar limit on
receiving 8(a) contracts?
Mr. CLEMENT. Mr. Chairman, I think it would depend on the type

of industry.
For example, in the oil industry, which is the industry that

Mr. Grimes is in, that the contract dollars are normally very, very
large. In other types of industry which might be service industry, the
dollar amount may tend to be nominal and much smaller, and I think
that it ought to be done on an industry-by-industry basis and then
subsequently further broken down company by company before we
put an arbitrary dollar amount on any contract support for any firm
in the program.

Senator BAUOUS. What is your view as to millionaires in this pro-
gram? Should millionaires be allowed to participate?
Mr. CLEMENT. I think we have to look in the composition and the

quality of assets that make up the net worth. I happen to be a banker
by training and quite often in receiving personal financial statements
from individuals they would show, for example, the equity that they
own in a very small privately owned company. The stock which is
shown as an asset and makes up in most cases for 8(a) contractors a
large percentage of their net worth generally has no demand market
value.
On the statement you may find the resident which as real estate was

bought several years ago and has appreciated in value over the years.
The point I am trying to make, I think we need to look at the

composition, market demand value, and the quality of the assets that
make up the net worth and not just view a specific number.
Senator BAUCUS. I understand what you are saying, but I am sure

most people who have $3 or $4 million in net worth in a closely held
corporation would very much rather have that than not have it. There
is something to what you are saying, but it is not a simple issue.
Mr. MAUK. Mr. Chairman, I think all of the issues that you are

talking about are very difficult decisions to be made independent of
anything.
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But when you get back to the question of how long a company

should be in the program, getting back to the whole graduation issue

of time, many of these issues fall by the wayside.
If in Senator Morgan's bill, which you indicated you will vote for,

we, in fact, set a time period with only one appeal right for a small

period of time for extension, the questions of net worth, the question
of how many contracts you should get, many of those issues dissolve
when you finally set up a fixed period of time to be in the program.
Obviously, the question of viability is the toughest we have. We

have markets in this country where people make decisions every day on
what they think the viability of a particular issue is and it is a tough,
tough issue. And the evaluation process that Senator Morgan has come
up with, I think that it will solve many, many of the questions you are
raising.
Senator BAucus. The graduation process doesn't address the ques-

tion of millionaires.
Mr. MAITK. But if you are in the process.
Senator BAucus. I am talking about the question of eligibility in

the first place, not whether a firm is viable and should graduate. I am
not as concerned with that point right now as I am with entry into
the program in the first place.
Mr. MAIIK. The question about Grimes and other individuals who

have been in the program and their net income, as well as their assets,
have risen over a period of time. There is a question of a fixed period
of time or some grace period, depending on the economic situation.
Senator BAUCITS. That is the question I am more concerned with.

How do we get a better handle on that?
As I listen to you, you are doing what most administrators like to

do: give us complete discretion depending on facts and circumstances.
The trouble is, when the Administrator uses too much discretion

there is a greater potential for abuse. I am trying to find out how we
can minimize the abuse. I think you agree there has been abuse. That
is, some people that are too wealthy shouldn't be in the program while
deserving people are denied entrance.
Mr. CLEMENT. In the 400 cases we have looked at and certified in

this program over the last 2 years since the passage of Public Law
95-507, there have been no millionaires receiving 8(a) program
support.

Senator BAucus. Are there any millionaires in the 8(a) program
today?
Mr. CLEMENT. According to the Inspector General, there apparently

are some contractors who show net worth in excess of $1 million. All
of these were certified before Public Law 95-507.
Senator BAUM'S. But there are millionaires in the program today?
Mr. CLEMENT. That is what their statements indicate.
Senator BAUCUS. You agree with that statement?
Mr. CLEMENT. I would have to look at personal financial statements

and look at the composition and quality of the assets that make up the
net worth.

Senator BA-crcus. But you have no reason to disagree with that
statement?
Mr. CLEMENT. If he says his net worth is $1 million, I would say

more power to him.
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Senator BArcrs. Are you familiar with the audit findings on G-reat
Lakes Research?
Mr. CLEMENT. Yes sir, I am.
Senator BAUCIIS. What happened in that case?
Mr. CLEMENT. Mr. Chairman, that firm is no longer in the program.

It voluntarily withdrew February 16,1979.
Senator BAUCUS. But that is a case where a full-time medical stu-

dent was a front for an 8(a) firm is that right?
Mr. CLEMENT. That is the allegation that was made. I am not per-

sonally familiar with the case and it was, once again, certified prior to
Public Law 95-507.
Senator BAUCITS. How could that have happened? This doesn't in-

volve the question of economic and socially disadvantaged status. It
gets to the question of control and ownership.
How could that have happened? How can a full-time medical stu-

dent be set up as a front so that others can reap the benefits of 8(a) ?
Mr. CLEMENT. Mr. Chairman, I frankly do not know the answer to

your question, and would question this particular firm based on the
facts given to us by the Inspector General.

Senator BAUCIIS. But you run the program.
Mr. CLEMENT. This firm was certified prior to Public Law 95-507.
Senator BAucts. That has nothing to do with Public Law 95-507.

That is irrelevant.
Mr. CLEMENT. As I indicated before, I do not know the facts at all

because this was prior to our being involved with the program, but the
firm is no longer in the program and has withdrawn as of Febru-
ary 1979.
Senator BA-crcus. I am asking you as the head of the program, how

could the program have allowed this to happen? Is it inadequate
recordkeeping? Is it inadequate effort on the part of the 8(a) program
to scrutinize financial statements? You are a banker. You have some
familiarity with financial statements. So, how did this happen?
Mr. CLEMENT. Mr. Chairman, I don't want to appear to defend them,

I just don't know the answer to that question.
Senator BAucus. Have you gone back and talked to your people and

set up some kind of a study, some kind of investigation within your
office to determine how these problems occurred in the first place and
how they are going to be corrected in the future? And if you have,
what did you learn regarding this case?
Mr. CLEMENT. I think that Mr. Boucher eluded to the fact as a

result of this audit, that we have made many, many changes in the
administration and management of the program. For example, we
require now that the individual be a full-time participant and also
demonstrate ownership and control.

Senator BAUCIIS. You have read about this in the newspaper, you
knew I was going to ask about it. I am curious about the reason you
didn't go back to your people, those that are still there or were there,
to find out what happened. How did this happen? This has nothing to
do with the law that was passed in 1978.
Is there any reason why you didn't go back and see what happened

in this case and other cases?
Mr. CLEMENT. I went back to the point I found out they were no

longer in the program.
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Senator BAUCUS. That is nice. I think we are all happy to hear that.
But what you are saying is that you are relying upon voluntary with-
drawals to clean up the program. I don't know why they voluntarily
withdrew. But the point is that once you found out that they volun-
tarily withdrew, you did nothing.
Wouldn't it be better for your office to learn what happened so that

you can prevent these kinds of problems from recurring?
Mr. CLEMENT. This was 18 months ago when they withdrew from

the program and I just do not have an adequate answer to that.
Senator BAUCUS. Did you try to check?
Mr. MAUK. Mr. Chairman, I think that we have learned from this.

It isn't that we don't know about it. You have to look at the genesis of
the program and what it was originally used for and where it came
from. This program was paraded with the riots in the cities in 1968,
it was used by various Presidents for their own purposes, particularly
in 1971. There were various initiatives that were taken and there were
certain procedures, there were certain expectations that arose out of it.
We are very vigorously attempting to change that. As you have to

permeate your organization to change the behavior of your employees,
that is in fact what we are doing, obviously, in this case, a hard, agres-
sive review. It was a lax program, there is no question about that.
I think if you look at our review now, if you look at the centraliza-

tion of our review determination, you will see that in fact those types
of problems have been significantly overcome—that is not to say there
are not going to be judgment questions that can be questioned in the
future. But, that type of issue

' 
in fact, we have addressed.

Senator BAucus. Obviously, Mr. Clement, you have not gone back to
see what happened in this case and there may be reasons for that, but
I would just hope you do go back and look at each of the major prob-
lems and try to determine what did go wrong. I think that will help
in the future.
Mr. Clement, when you allow an ineligible applicant into the pro-

gram, doesn't that hurt the truly economically and socially disad-
vantaged individual waiting to get into the program?
Mr. CLEMENT. When we admit an ineligible individual?
Senator BAucus. Somebody that shouldn't be there. Doesn't that

hurt somebody who is deserving of entering the program ?
Mr. CLEMENT. Yes, I would agree with that. We have limited re-

sources and if that particular slot is taken by somebody who should
not be in the program, and we have indicated before there is more
demand than support for the program, I would concur.
Senator BAucus. Are you familiar with the audit findings on In-

formation Planning Associates?
Mr. CLEMENT. Yes.
Senator BAUCUS. Could you describe those findings?
Mr. CLEMENT. Mr. Chairman, this file has been subpenaed by the

U.S. attorney and on advise of our General Counsel we are not in a
position to comment on this particular case.
Senator BAucus. According to the IG report, IPA's net worth de-

creased from a positive $32.285 in 1974 to a negative 14108.000 by the
end of 1978. and the principal owners, according to the IG report, were
drawing high salaries and bonuses during these loss periods. One per-

ft
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son, a principal in the company, increased his salary from $25,000 in
1975 to $74,000 in 1977 and total officers salaries increased from $41,000
to $165,000 during the same period.
Is this, in your experience, a typical problem that warrants our

attention?
Mr. CLEMENT. I would hope that certain aspects would be typical,

increased in the draws and salaries of the principals, but I would also
hope there would be a parallel increase in the assets of the stockholders
and equities and net worth of the particular firm.
I would say this is not a typical case of our portfolio firms.
Senator BAUCITS. Do you know whether your office offered specific

management advice to this firm to help them turn around?
Mr. CLEMENT. Mr. Chairman, could I request that perhaps we could

submit, in response to your question, correspondence in writing at a
later date the facts on this particular case.
Senator BAUCUS. Sure. If a firm won't accept management service

as a general rule, and continues to do poorly, what do you do and
what can you do in that situation?
Mr. CLEMENT. Under the 26 or 27 causes for termination, that par-

ticular one is cited. If there is repeated refusal by an 8(a) firm to not
accept any type of assistance from the SBA and they have demon-
strated that they are not able to show any significant progress, that is
a basis for termination of that particular firm.
Senator BAITCUS. You said you began to implement the 22 recom-

mendations of the IG and the law is different now than it was a couple
of years ago. That might improve the future management of the
program.
Do you have any other recommendations as to what the Congress

should do or what your office should do or Mr. Mauk's office should
do to help prevent these problems from reoccurring?
Mr. CLEMENT. I think if you look at the record over the past 2 years,

that you will note there have been several significant changes. As I
indicated before, prior to October 1978 there were no published rules
and regulations. I think there were three pages in the CFR. We have
published very lengthy rules and regulations setting forth the objec-
tives, goals, criteria, for this program. We have also rewritten on two
occasions the standard operating procedures that we used in the man-
agement, the day-to-day management of this program. We have also
made a significant increase or commitment in people resources to this
program. Prior to 1978. October, there were about 125 people in the
program. Today there are 385 in the program operating at various
levels: business developing specialists, contract negotiators, and cen-
tral office people.
So, we have made significant improvements, we think. Our agency,

as Mr. Mank indicated, has been involved in some legislative changes.
But I have no specific recommendations and we have not discussed
prior to this hearing what we would like to recommend.
Senator BAucrs. You do agree with graduation periods?
Mr. CLEMENT. Sunset.
Senator BAucus. Do you agree with the termination date plan, that

a firm can stay in the program for 5 or 6 years?
Mr. CLEMENT. No; I do not agree with a fixed time limit.
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Senator BAUCUS. Why is that?
Mr. CLEMENT. I think it varies according to industry. I think it

varies according to the company. I think it varies according to the
economy. Who would want to be graduated in the climate we are now
in? I think there should be some flexibility where we can add a year or
two to the graduation date that was previously agreed to.
I think the compromise of the language at the time the firm comes

into the program should have a target graduation date. However, as
we get closer to the date SBA should have and needs a few years of
additional contract financial assistance.
Senator BAUCUS. You would agree that if there is no fixed termina-

tion date that there is much less incentive to perform?
Mr. CLEMENT. We have been instructed by Congress to have gradua-

tion dates agreed upon at the time the firm is certified and or during
the annual review that we subject each of our 8 ( a) firms to.
Mr. MAUK. It is a change in the concept of the program which you

will be voting on. The concept of the program that was legislated pre-
viously was to produce viable firms. By placing a limited period of
time for a firm to be in the program, what you are doing is providing
firms the opportunity to succeed or fail on their own.

Senator BAUCUS. But you seem to agree with that.
Mr. MAuK. I think that the opportunity aspect as opposed to guar-

anteeing viability, as has been stated by many, is the way to go and
will provide significant ability to manage the program in a much bet-
ter way.

Senator BAUCUS. I take it there is a difference of opinion between
you two. You, Mr. Mauk, are more concerned with opportunity and
Mr. Clement is more concerned with viability.
Mr. MAux. I think the difference is very close. I think he agrees it

should vary by industry and individual. In fact, the way the bill is
now coming to the floor, it will allow us to do just that. I think we
will still have some problems in making all of these independent judg-
ments, but at least it is in the right direction.
I would raise two other issues. One is some consistency in terms of

the objectives of the program which would be helpful, and one other
thing, besides the legislative changes we have already made, is the
best way to manage a program to put good people in it, effective man-
agers, professional managers who are willing to make decisions.
The current pay caps that have been legislated on the executive

branch prohibit or inhibit significantly our ability to hire good, experi-
enced professional managers. This is obviously reflected not only in
SBA but throughout the Goverment in terms of who is at the top and
what is their experience and how good they are.
Senator BAUCUS. That is a problem we are all addressing. We are all

trying to get good people in the Government. Pay is certainly one of
the main factors in keeping quality people.
Mr. MAUK. I should mention that all of the people that Mr. Boucher

indicated helped him and did such a fine job all received bonuses from
the SBA to try to assist them and entice them to stay.
[Laughter.]
Senator BAUCUS. I think that wraps it up for this part of the hear-

ing, Mr. Clement. I want to thank you very much for your help today
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and I hope that in a year or two, when we again cast our eye to the
SBA, we will see that a lot of these good intentions are actually reach-
ing fruition. I will be looking back at SBA in a couple of years com-
paring the words of today's hearings with the results.
Mr. CLEMENT. We appreciate your interest in the program and it

certainly is one of the most innovative creative and worthwhile socio-
economic programs in the Government as it attempts to bring certain
groups into the economic mainstream. We appreciate your interest in
the 8(a) business development program.

Senator BAUCUS. We have to realize that people have confidence in
the intent of the program and it's going to work only if people don't
lose interest in it. I was in Pennsylvania over the weekend and one
person walked.up to me, a small business man. He is losing interest in
it. And he said his friends are too. It behooves all of us to do the best
job possible. Thank you.
The next portion of the hearing concerns the Environmental Pro-

tection Agency. The first witness will be Mrs. Inez Smith Reid, Inspec-
tor General, Environmental Protection Agency.

Mrs. Reid, would you please stand and be sworn.

STATEMENT OF INEZ SMITH REID, INSPECTOR GENERAL,
ENVIRONMENTAL PROTECTION AGENCY

Senator BAUCUS. Mrs. Reid is here to discuss her findings regarding
consulting and contracting problems by the EPA Office of Radiation
Programs. I want to thank you very much for appearing today, Mrs.
Reid, and before we begin I want to compliment you and your staff
for your cooperation. I think that your office, as well as the Inspector
General offices of many other agencies, are doing very exemplary work,
and in your case, particularly in the face of a low budget and lack of
manpower.
Mrs. Reid, as of this week I understand that there are 49 consultants

at ORP, but there are only 39 ORP employees doing work at similar
levels. It appears that these consultants were hired because ORP man-
agement is relying upon nongovernment personnel.
Your office has interviewed many key staff members at ORP and I

am wondering, according to your investigation, why it is that so many
consultants have been hired at ORP.
Mrs. REID. Senator, before I answer that question directly, let me

just introduce Mr. Richard Cambell who is my Assistant Inspector
General for Investigations, and Mr. Jim Hagen who is the principal
investigator in this particular matter. Also present are my legal coun-
sel, Mr. Barry Hill, and my special assistant, Miss Laphalia Gause.
Let me also say by way of preliminary comment that our investiga-

tion in this matter is not yet complete. As you pointed out, we do have
limited resources and resource constraints have made it impossible to
proceed any faster in this case. We find ourselves juggling high-
priorities and juggling staff to address these priorities. So my state-
ments today will be based upon written documentation and they will
also be based upon testimony which we have taken to date. We have
not completed all of our interviews. In fact, we have not talked with
Mr. Rosenbaum, but we do hope to complete this investigation as
quickly as possible.
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As to your question, indeed, there are a large number of consultants
and experts in the Office of Radiation Programs. Most of these con-
sultants and experts are located in the immediate office of the Deputy
Assistant Administrator. We have testimony from at least one EPA
employee stating that the Deputy Assistant Administrator's philos-
ophy is not to trust EPA employees, therefore he hires consultants and
experts.
In my experience, I should also point out that many EPA program

managers believe that their staffs are inadequate, inadequate in the
sense that they do not contain enough manpower or womanpower to
get the job done that has to be done, therefore they resort to the hiring
of consultants and experts.
Senator BAUCITS. You said that Dr. Rosenbaum has stated he doesn't

believe his own staff has enough capability to do the job and that is
why he has gone outside his office?
Mrs. REID. I have not yet talked directly with Mr. Rosenbaum. My

last comments are based upon the experience that I have had generally
within EPA in talking to a number of different program managers.
In other words, I believe as a result of those conversations, it is at

least clear to me that a number of them rely upon consultants and
experts because they do not believe they have adequate staff power to
do the job that has to be done.
I should hasten to add that I have not had an opportunity to inves-

tigate those comments. I am relating to you the comments that have
been made to me.
Senator BAucus. Would you please explain the difference between

an "expert" and "consultant"?
Mrs. RErn. Let me respond to your question, Senator, by referring

to the guidance which is set forth in EPA Order No. 3110.4A on
employment of experts and consultants, and let me also refer to your
question in terms of guidance which is set forth in the Federal Per-
sonnel Manual.
The EPA Order 3110.4A refers to a "consultant" as an adviser to

an officer or instrumentality of Government. The order also says that
a consultant is usually an expert but not a specialist, that a consultant
does not perform or supervise performance of any operating functions.
On the other hand, that order defines an "expert" as one who has

mastered a field or an activity or a specialized area, as one who reveals
a high-degree of attainment in a professional, scientific, technical or
other field. In other words, as one whose knowledge or mastery must be
clearly superior to the knowledge and mastery of a competent person.
To put it another way, he must be an authority.
The Federal Personnel Manual defines a "consultant" as one who is

adviser to a Federal officin 1. as one who must not perform operating
functions and that Federal Personnel Manual also defines an expert"
as one who has excellent qualifications, a high-degree of attainment,
superior knowledge, an individual who may perform operating func-
tions under circumstances where the services of an expert. are required
for a limited period of time.
Let me finally say that the EPA order specifies the circumstances

under which neither a consultant nor an expert can be hired. It is not
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proper to hire a consultant or an expert to do the job that can be done
as well by regular employees; to perform the duties of a full-time
continuing position; to avoid competitive civil service requirements
and employment procedures; and to avoid statutory pay limitations.
That, in essence, is exactly how the EPA order defines a "con-

sultant" and an "expert" and how the Federal Personnel Manual
also attempts to define a "consultant" and an "expert."
Senator BAUCUS. I understand generally what you are saying: Ex-

perts are most knowledgeable and on occasion can supervise and
manage; consultants offer advisory services and are not quite as expert
or knowledgeable.

Mrs. REID. As knowledgeable as an expert, that is correct.
Senator BAUGUS. That is a fair summation?
Mrs. REID. Most emphasize the distinction between performance of

supervisory duties and the nonperformance of supervisory duties.
It is clear the expert is deemed to be a little more knowledgeable than
a consultant.
Senator BAUCUS. Do these experts come from parts far way? The

longer you travel in coming to a location, the more of an expert you
are?
[Laughter.]
How many experts are doing supervisory work at EPA?
Mrs. REID. I do not have the exact number.
Senator BAucus. Do you have a rough idea?
Mrs. REID. We have not had an opportunity to examine the functions

of all of the experts and consultants at EPA. Let me say, however,
that I am acquainted with at least one example of an expert who is
doing supervisory work. We have had also at least one allegation con-
cerning the fact that consultants are being used to do supervisory
work, but again because of our limited resources, we have not yet had
a chance to survey the entire universe.
Senator BAUCUS. Are there a good number of experts doing super-

visory work? Is it a significant number? Even though you don't know
the exact number; is it significant?
Mrs. REID. I simply don't have the data upon which I can even

speculate about that.
Senator BAUCUS. I understand Mr. Wendell Webber is an expert

at ORP; is that correct?
Mrs. REID. Yes.
Senator BAucus. What areas does he supervise?
Mrs. REID. I have looked at the personnel action form for Mr. Web-

ber and the personnel action form indicates that Mr. Webber is to
provide overall coordination of ORP, the Office of Radiation Pro-
grams. And within that office he is to provide overall coordination of
ocean disposal activities insuring that in-house efforts are meshed
with outside contracts. He is also to serve as a project officer on some
contract efforts. Also, he represents ORP and EPA in selected na-
tional and international meetings concerning ocean disposal of radio-
active waste.

Specifically in terms of his assignments, we understand that
Mr. Webber is assigned to the Innovation and Surveillance Branch
under the Administrator but he is not under the technical supervision

73-462 0 - 81 - 4
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of the branch chief. He is also as we understand, a project officer on
the Mitre Corp. contracts. He does supervise at least the em-
ployee who broke him into the Agency, as we understand it. And he
has been hired to address the disposal of nuclear waste.
Senator BAUCUS. Did Mr. Webber have experience in the areas he

was hired for prior to coming to EPA?
Mrs. REID. Senator, we have had testimony that Mr. Webber had

to be trained by an EPA employee because he was not an expert in
nuclear waste disposal. Indeed, that he had little knowledge about
radiation and radiation disposal.
I have checked Mr. Webber's 171 form, his job application form,

to see exactly what he was doing before he came to EPA. In his last
job I have noted that he worked for a private company, he also worked
as a consultant and a technical adviser on ocean engineering, salvage
research, and recovery activities. He was involved in designing pro-
grams for underwater demolition operations in the salvage of an oil
tanker in Ireland, and in the 3 years preceding that he was the presi-
dent of a company that he formed and he seemed to have placed
emphasis upon maritime security and maritime sabotage guard sys-
tems. Prior to that he spent a year as the Washington representative
of a private company. His area of emphasis appeared to be marketing
and consumer liaison. He was also involved in decontamination studies
in naval mine countermeasures system and ocean salvage search and
recovery. Earlier in his career has was involved in naval warfare.
In short, as I read the form 171, there was no specific mention of

activities involving radiation disposal.
Senator BAUOITS. Did he have to be trained?
Mrs. REID. We do have testimony that an EPA employee had to

train him in the subject matter.
Senator BAUCUS. Did your investigation uncover any evidence or

any indication that Mr. Webber was not an expert?
Mrs. REID. We have testimony to that effect, Senator.
Senator BAu-cus. It sounds like he is not. If the allegation that he

had to be trained is true it sounds like he is not an expert according
to the definition of EPA guidelines. He doesn't seem to be one of the
more knowledgeable people in the area of radioactive ocean waste
disposal.
Mrs. REID. If in fact he had to be trained by an EPA employee and

if I am reading his form 171 correctly, then I would say, Senator, there
is a presumption he may not have been an expert.
Senator BAUCUS. Was he supervising in any significant way any

substantial part of the office of ORP ?
Mrs. REID. Senator Mr. Webber came on board EPA as a consultant

on October 3, 1979. He was then switched to the category of expert on
October 23, 1979. Now, we have tried to find out the reason why he
was switched from consultant to expert. We have testimony to the
effect that an employee in the Office of Radiation Programs reviewed
the EPA order on experts and consultants, noticed the difference be-
tween an expert and consultant, discussed the order with EPA per-
sonnel in the Office of the General Counsel, then discussed the order
with the Deputy Assistant Administrator, and at that point Mr. Web-
ber was converted to an expert apparently so that he could supervise
employees.
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Senator BA'UCUS. Has ORP used experts or consultants to work on
contracts for universities or firms where that same employee is
employed?
Mrs. REID. Senator, as we examined some of the university con-

tracts, we concluded that there is some of that practice. Let me describe
it.
Senator BAUCUS. If you could. Mitre Corp. is one example.
Mrs. REID. We are talking about university contracts now.
Let me address two situations and then mention a few others. Let

me first talk about a contract involving the California Institute of
Technology and then a contract involving the Massachusetts Institute
of Technology.
With respect to the California Institute of Technology contract,

we have testimony and documentation to the effect that in April of
1980 the Deputy Assistant Administrator gave a proposal from Cal
Tech to a contract specialist for processing. The contract specialist
told the Deputy Assistant Administrator that the proposal really was
not for the purpose that the Deputy Administrator had stated.
The Deputy Administrator then asked Cal Tech to revise its

proposal.
A request for noncompetitive procurement for Cal Tech was sub-

mitted on April 30, 1980, and it was approved on July 11, 1980.
The revised Cal Tech proposal was received on May 1, 1980. The
contract was scheduled to be awarded around September 25, 1980.
As I understand it, it is to be a 2-year contract with $285,000 in the

first year and the remainder in the second year.
Now, the senior investigator on the Cal Tech proposal is a professor

of physics at Cal Tech. He is a specialist in nuclear science and nuclear
physics. On May 18, 1980, the professor entered EPA service as an
expert at the rate of $192.72 per diem. He is not scheduled to receive
any compensation under the contract.
Now, there are other senior investigators under the contract who are

to receive $6,352 to $8,100. As a expert for a period of 130 days the
professor could receive up to $25,053.60.
Now, this professor is also classified as intermittent, that is to say,

not as a temporary employee. This means that he gets the full daily
rate for each day that he performs services, which effectively inter-
rupts his ordinary pursuits for substantially the entire day.
In contrast to an intermittent, a temporary employee is paid only

for the hours of service actually performed.
Now, the subject of the Cal Tech proposal is a study of the field

monitoring techniques for radon and radon daughter isotopes. The
professor's responsibilities as an expert are listed on the personnel
action form for him. He is to assist ORP in the analysis of and the
development of regulations for high- and low-level radioactive waste
and uranium mill tailings. He is to contribute to ORP's study of other
problems such as radon and natural radioactivity in general, where a
thorough knowledge of the properties of radioactive materials and
their interactions with geological structures and with manmade ma-
terials is essential.
Senator, I do not personally know whether this professor will drop

off the Cal Tech proposal as senior investigator or whether an as EPA
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expert will work with the Cal Tech contract. We believe that there is
an overlap between the subject of the Cal Tech proposal and the pro-
fessor's position description as an expert.
Now, let me turn to another university contract which is still pend-

ing and that is the contract with MIT. Senator, we have documenta-
tion and testimony to the effect that the MIT Department of Mathe-
matics has submitted a technical proposal in response to RFP—WA80-
82-72, dated July 30, 1980. The subject of that proposal in a study of
the health effects of radon in water in the New England States. The
proposed contract price, as we understand it, is $150,000. In terms of
the MIT personnel who are to be involved in that proposal, there are
at least three professors. These three professors have been hired by
EPA as experts, as intermittents.
One professor is scheduled to get no compensation under the pro-

posal. Two are listed for compensation under the proposals.
Professor A—and let me identify them only as A, B, C. Professor A

was hired by EPA on August 12, 1980, for up to 130 days at a rate
of $192.72 per diem. In terms of a description of his duties, his per-
sonnel file says he is to assist ORP and provide expert advice in eval-
uating the health effects from exposure to low level ionizing radia-
tion. He is also to do a statistical analysis of data concerning human
response to radiation exposures. In terms of his background, he is a
professor of applied mathematics, a prolific writer.
Professor B was hired by EPA on July 1, 1980, up to 130 days at

a rate of $192.72 per diem. A description of his duties—he is to provide
expert advice on the analysis of data on the presence and effects of
radon on the environment. There are also three very specific tasks
listed including that of analyzing geographical patterns of radon in
water from New England wells and design of a study to determine the
health effects of radon.
In terms of his background, he has a degree in physics, he is a de-

partment chairman in mathematics, he is a consultant for GAO and
NRC and he has a number of publications.
Professor C was hired on December 30, 1979, for up to 130 days at a

rate of $139.36 per diem. In terms of Professor C's description of
duties, he is to provide expert consultation to ORP in the areas of theo-
retical and applied statistics and data analysis in support of radiation
standards development. As far as his background is concerned, he has
a background in statistics and mathematics. He has numerous publica-
tions. He is also an expert for GAO.

Senator, I do not know whether or not these professors and EPA
experts will be investigators under the contract, if it is awarded to
MIT. Two of the professors are mentioned in the justification for non-
competitive procurement and the justification refers to them as prin-
cipal investigators.

Finally, on the university contracts, there are some which we have
not yet examined in detail. A contract to the University of Wisconsin
which is pending, a contract to the University of Texas also pending,
the Wharton School of Business at the University of Pennsylvania.
also pending is one at the University of Minnesota, and there are a
number of other sole source contracts which we do need to examine
but have not yet had a chance to examine.

1.
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Senator BAucu-s. As I understand what you are saying, in many
cases the EPA utilizes consultants or experts to oversee certain pro-
grams in the Office of Radiation Programs, and those same people
are university professors or people employed by the universities at the
same time. These are people who are not only paid a salary by EPA
but also paid a salary by the university and there is a potential conflict
of interest. Is that what you are saying?
Mr. REID. There are three things that have been investigated. The

university submits a proposal. The principal investigators are listed
on the proposal. EPA hires professors as experts. The same professors
being hired as experts are listed on the proposal submitted by the uni-
versity and the professors are being paid by the university.
In the case of the Cal Tech professor whom I mentioned earlier, we

checked with the university personnel and the personnel office would
not confirm whether or not he is a full time employee for the academic
year. We also checked with some one in his own office who did confirm
that he is a full time for the entire year.
In the case of the three MIT professors, we checked with MIT

University personnel and they have confirmed that these men are full
time members of the faculty and that none has asked for a leave of
absence during this particular academic year.
So, you have a situation where they can be principal investigators

on a contract, they can be experts in the Office of Radiation Programs
doing work which is related at least to the contract, and they can be
full time university professors.

Senator BAu-cu-s. But the problem here is conflict; is that right?
Mrs. REID. It may be a conflict. But at this point what we are trying

to do is collect the facts and then you can sit down and analyze them.
I must say that the facts we have collected are troublesome and we

are going to have to take a closer look to see if in fact there is some
kind of a conflict of interest or some kind of irregularity in procedures
here.
Senator BATTCUS. So you have not completed your investigation?
Mrs. REID. No; we have not completed our investigation.
Senator BAucus. Could you describe similar problems that occurred

with Mitre Corp?
Mrs. REID. Yes; we have testimony to the effect that the Deputy

Assistant Administrator has personally contacted some contractors.
Now, we have not posed this question directly to the Deputy Assistant
Administrator. But, we do have testimony to the effect that the Deputy
Assistant Administrator wanted to give the Mitre Corp. a contract,
that indeed he asked an employee on his staff to prepare papers for the
Mitre contract, including a sole source justification.
Further, we have testimony that one of the Deputy Assistant Ad-

ministrator's employees called the Mitre Corp. and requested a
proposal.
We also have testimony that the Deputy Assistant Administrator

wanted to hire a scientist at Mitre as a consultant with EPA. However,
the testimony is to the effect that the scientist did not want to come to
EPA as consultant. Later he was hired by EPA as an expert on De-
cember 30, 1979 for up to 130 days, but at no compensation. A contract
was then awarded to Mitre on May 27, 1980, the contract price being
$127,472.
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Now, the Mitre scientist's duties were described as to provide expert
advice and consultation to ORP in the areas of disposal of radioactive
waste and the development of a standard, particularly in the area of
ocean disposal. These were the descriptions of his duties in terms of
his role as an EPA expert.
The subject of the Mitre Corp. contract was technical assistance and

recommendations for the development of ocean disposal regulations.
So at least the two were overlapping in terms of the emphasis upon
ocean disposal.
Senator BAUCUS. The allegation is, that perhaps the Assistant

Deputy Administrator sole sourced a $127,000 contract on ocean dis-
posal at his personal instruction to Mitre.
Mrs. REID. Yes, that is the allegation.
Senator BAUCUS. And you are saying you are not in a position to

know the truth of the allegation.
Mrs. REID. We have testimony to that effect but we have not com-

pleted our interviews. In fact, we have not talked with the subject of
the allegation. I am reluctant to draw firm conclusions. But there is
that testimony.

Senator BAUCUS. When will you have completed your investigation?
When will you have firm conclusions?
Mrs. REID. As I explained earlier, we have enormous resource con-

straints. We are moving on this as fast as we can. I would hope that
we can bring this investigation to a close within the next couple of
months.
Senator BAUCUS. Did Mr. Rosenbaum work for Mitre before joining

EPA?
Mrs. REID. From 1974 to 1976 Mr. Rosenbaum was senior staff analyst

at Mitre Corp., according to the resume.
Senator BAUCUS. Has Mitre Corp., taken over most of the lead-

work on ocean disposal, according to your testimony so far, at least
testimony you have uncovered so far?
Mrs. REID. Senator, we have testimony related to that question. How-

ever, I do not think that we are in a position to evaluate the testimony
which is essence says that the Mitre Corp., represented EPA at a
major meeting on nuclear disposal in the fall of 1979 and no regular
EPA employee was permitted to attend that particular meeting. As
I said, I don't think we have gone far enough on this to be able to
comment on whether or not there was in fact a takeover of nuclear
waste disposal policy by the Mitre Corp.
Senator BAUCUS. I understand that several EPA employees have

testified that Mitre Corp., has significantly changed EPA policy on
radioactive waste dumping; is that correct? Have EPA employees
so testified?
Mrs. REID. EPA policy on nuclear waste disposal is not an area in

which I am really competent to speak. However, we do have testimony
from two individuals relating to a change in EPA policy on waste
disposal after the Mitre contract was executed. The allegation con-
cerns the U.S. position on the subject in relation to the position taken
by another country. So, we do have testimony to that effect. But, again,
I am simply not an expert on EPA policy on nuclear waste disposal
and I believe we have to do more interviews to even come close to be-
ing able to answer that question in a realistic way.
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Senator BAucus. Do you know whether the Assistant Deputy
Administrator has personally ordered most of the sole source con-
tracts granted or proposed by ORP since he joined EPA?

Mrs. REID. We have testimony to that effect.
Senator BAUCUS. That he has personally ordered most of the sole

source contracts?
Mrs. REID. We have testimony to that effect.
Senator BAUCUS. Do you know whether he signed many of the

justifications for sole source contracts?
Mrs. REID. Yes. Our testimony and our review of the written docu-

mentation indicates that he has. Let me also say, Senator, that in at
least one case that of the Mitre Corp., the additional sole source recom-
mendation was rejected by the contracts office and a second sole source
justification was developed for at least approval by a committee of

Senator BAUCUS. Do you have any sense of what the caliber and the
competence of EPA employees are in this area? Apparently in many
cases administrators will go outside the agency and hire consultants
and experts. Are you in a position to assess the quality and the com-
petence of EPA personnel within this office as to their knowledge, their
caliber and their quality to undertake this work?
Mrs. REID. Senator, I have not looked at resumes or the backgrounds

of the career people in that particular office. We have testimony to the
effect that people in that office are qualified to address the subject, but
I personally have not looked at their backgrounds.

Senator BAUCUS. Have ORP employees testified that some of the
reasons in contract justifications are inaccurate?
Mrs. REID. Yes, Senator, we have testimony to that effect. The testi-

mony reflects the views of some employees that the university selected
for work on a sole source basis or noncompetitive basis was not the
only entity that could perform the work, that others had done the work
particu'arly on radon and that the work being sought was not needed
immediately, therefore they allege that there were inaccuracies on the
sole source justification.

Senator BAUCITS. I take it those same employees have indicated to
your office that these contracts could have been performed by sources
other than the ones they were given to?

Mrs. REID. Two things in response to that. The employees allege that
there are people in ORP as regular employees who could perform the
work, and that entities other than those selected could perform the
work. That is correct.
Senator BAUCUS. When are sole source contracts justified, according

to EPA regulations?
Mrs. REID. The major thing, as I understand it, and I think some-

one who is getting to testify later is a better source for this.
Senator BAUCUS. Well, we will have other witnesses. I will ask the

same questions of them.
Mrs. REID. As I understand it, the emphasis is on the fact that no

other entity can perform this particular work.
Senator BAUCUS. I understand, time constraints is also a justifica-

tion for a sole source contract; is that correct?
Mrs. REID. Yes, that is correct, Senator. We do have testimony from

some EPA employees questioning whether or not the work sought
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through the solo source route in this particular matter needed to be
done immediately. We also have testimony to the effect there was some
concern that it would take too long to get the contract through the
competitive mode. We have attempted to assess the amount of time it
takes to get a noncompetitive contract through compared to the time
it takes to get a competitive contract through. As far as we have bee 
ableto discover, it takes 90 days to get a noncompetitive contract. IL
takes 165 days to get a competitive contract through.
In answer to your question, time restraints are one justification of

sole source.
Senator BAITCUS. Are there indications that the Deputy Assistant

Administrator violated Federal or EPA procurement and consultant
procedures?
Mrs. REID. Let me say, Senator, that initially our investigation

focused upon two particular allegations. First the hiring of close asso-
ciates as experts and consultants. Second the hiring of experts and
consultants to do the work that could have been done by EPA em-
ployees and using consultants to supervise EPA employees. Our in-
vestigation unfolded other questions concerning EPA procedures and
rules in the area of procurement.
I should state that thus far in our investigation there is nothing that

we have come up with that is of a criminal nature. However, there are
some serious questions surrounding the procurement process and we
consider some of these questions to be very serious and particularly
troublesome since there is testimony in the records that the Deputy
Assistant Administrator was warned about the procedures that he was
using and chose for one reason or another to ignore those particular
warnings.
So, we are beginning to take a look at whether or not certain EPA

rules and regulations have been violated in this matter.
Senator BAIJCITS. Would it be your office who would have warned

him?
Mrs. REID. No, Senator. We have testimony to the effect that at least

two contract specialists with the Office of Radiation Programs at-
tempted to explain to the Deputy Assistant Administrator the proper
procedure for soliciting proposals prior to procurement.
Senator BAucu-s. So it would have been contract officers who would

have warned him?
Mrs. REID. Yes. The individuals designated to know the rules of the

game in terms of contracting and procurement.
Senator 

EPA 
BAucus. Do you feel your office is getting recognition from

?
Mrs. REID. I believe that the job of an Inspector General is an ex-

tremely lonely journey. I believe further that the requirements of in-
dependence and objectivity often dictate isolation from normal col-
leagues. Sometimes I also believe it is human nature for employees to
fear an IG rather than to welcome the assistance of an IG or the assist-
ance an IG can bring to an agency.
Having made these less than profound and ambiguous statements,

let me say in some cases we have received very good support from some
EPA staff—especially personnel and those responsible for space at
EPA buildings. We have also received some good moral support from
some middle level and high level EPA employees.
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In one area I do not believe that we have received good support
from EPA. That is in the area of budget and resources. In terms of
our resources, we have 96 auditors and 16 investigators for the entire
country. Now it is true that we do have some contract auditors, but
these contract auditors tend to shy away from audits that will involve
serious question of management and serious fiscal questions. Obviously
the 96 and 16 cannot address the proper expenditure of billions of
dollars plus the increasing number of floor investigations we are asked
to look at.
Senator BAUCUS. I am going to have to interrupt you. I have to get

to the floor for a vote. It is 12:15.
I am wondering if you could supply the answer to the question I

just asked for the record. In addition to that, give me your recom-
mendations not only to help your office, but generally what you feel
we can do to help prevent some of the problems that you seem to be
uncovering thus far. And if you want to come back when we return,
that is fine, but I really have no more questions.
Mrs. REID. I don't think that is necessary, and I will supply the

answers for the record.
Senator BAUCUS. The hearing will recess until 1 o'clock.
[Whereupon, at 12:15 p.m., the subcommittee recessed, to reconvene

at 1 o'clock, the same day.]

AFTERNOON SESSION

Senator BAUCUS. The hearing will come to order.
In this portion of the hearing we will discuss various EPA opera-

tions beginning with a contracting panel.
We have with us this afternoon Mr. William Mathis who is the Di-

rector of the Procurement and Contracts Management Division for
EPA, and Alfred Smith, contracting officer, and also Irene Galatis,
contract specialist.
Will the three of you please rise and be sworn.

PANEL OF EPA OFFICIALS:

STATEMENTS OF WILLIAM E. MATHIS, DIRECTOR, PROCUREMENT
AND CONTRACTS MANAGEMENT DIVISION; ALFRED R. SMITH,
CONTRACTING OFFICER; AND IRENE GALATIS, CONTRACT
SPECIALIST

Senator BAUCUS. I will address my questions primarily to Mr.
Mathis, and Mr. Smith and Miss Galatis can interject responses at any
point.
Mr. Mathis, would you please give your name and title for the

record?
Mr. MATHIS. William E. Mathis, Director, Procurement and Con-

tracts Management, EPA.
Senator BAUCUS. Mr. Smith.
Mr. SMITH. Alfred R. Smith, contracting specialist and contract-

ing officer of the contract.
Senator BAUCUS. Miss Galatis.
Miss GALATIS. Irene Galatis, contract specialist.
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Senator BAtrotis. Do both of you perforni roughly the same responsi-

bilities, Miss Galatis and Mr. Smith?
Mr. SMITH. Primarily, with the exception that I am contracting

officer and Miss Galatis is not.
Senator BAUCUS. Mr. Mathis, would you please describe the role of

contracting personnel at EPA?
Mr. MATIIIS. We are responsible for procuring the goods and serv-

ices that are essential to carrying out EPA's mission. Basically we are

under the Federal Procurement Regulations. We have as our primary

mandate the conduction of competition, the selection of sources, and

awarding contracts.
Senator BAUCTIS. Would you please describe the basic procedures

with respect to competitive contracts and noncompetitive procedures.

Mr. MATHIS. The procedure that is followed in the competitive

solicitation is that as requirements are being defined and as programs

are in process of determining the capabilities of industry, the state of

the art, we encourage and programs do have frequent contact with the

industry to determine what the capabilities are.
Once the requirement is formulated, then all communications with

industry are ceased by the program. The requirement, the budgetary
estimate for that requirement, is then forwarded with the procurement
people together with the evaluation criteria that is to be used in the
evaluating proposals that are submitted as a result for our request for
proposals.
At that time all communication with industry is limited to the con-

tracting officer. Proposals are solicited. We have the proposal packages
broken into two segments, one is the technical proposal and the other
is the cost proposal.
When the proposals are received, we send the technical people for

evaluating criteria which has been predetermined and pushed in the
industry.
At the conclusion of that evaluation and while that technical evalua-

tion is going on, there is a business evaluation that is conducted evalu-
ating the cost, looking at the contractor's past record, assessing the
reasonableness of the cost, in some cases audits are initiated to deter-
mine whether or not the costs are reasonable, what projected over rates
things will be, and to evaluate subcontracting procedures for reasons
of price and whether the competition was obtained in a subcontract.

After technical evaluations are completed, then cost and technical
evaluations are then brought together and for the first time we per-
mit the program people to see the cost estimate. Because we want the
proposals evaluated for their technical merit and not to be in any way
judged based on the cost that it will ultimately cost, at least initially.
When we bring those two evaluations together, then we are looking

at technical merit and the cost of performance of service. At which
time we develop the competitive range. We go back out to the industry,
we notify those firms that are within the competitive range, they have
an opportunity to at that time resubmit their technical proposal and
make any revision they wish to their cost proposals.
Those come back in. If there are significant changes they are evalu-

ated by the program people. Then the costs are further evaluated.
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We complete our audits and then go through the process of final
selection. We are looking at who can do the job as best described and
then that is where cost comes into play to see once you meet the tech-
nical threshold of meeting a certain level of competence, then you are
looking at the efficiency that would be present in the cost proposal.
Then we make a selection considering technical proposal, cost, and
other factors as they come into play. Other factors could be such things
as whether they are a small business, minority business, woman-owned
business, what their past performance record had been, and things of
that kind, and proceed to make a selection.
And that is basically the way the competitive process operates.
Senator BAUCUS. I appreciate the description you gave for competi-

tive procedures. I wonder if you can describe the procedures with re-
spect to sole source procurements.
Mr. MATHIS. This is a complex business.
Senator BAUCUS. I gather.
Mr. MATHIS. In order to explain it sometimes we have to be a bit

thorough.
The basic difference in a sole source procurement is that the program

recommends a single source who has competence to perform that func-
tion. In other words, to make that determination they usually have
to—they do have to make a certification that they have a patent and
they are the only ones that can perform.
Performance requires some unique equipment or facilities that only

this source has or that they have some unique capabilities that are only
present in that firm within the time that is required to perform the
service.
Senator BAUCUS. Does the sole source contractor initiate the inter-

change or discussion?
Mr. MATHIS. The initiation of discussions come from the people

who have the requirement, the program people within EPA and with
the contracting officer of EPA. That is where the basic discussions
start. Quite often program people will come to contracting officers and
say, "I have a sole source requirement."

After having discussions with the contracting officer, understanding
the case they have to make, quite often they decide to go competitive,
depending on the case.
This morning it was testified that requirements were coming to the

contracting office in the spring and it was until midsummer before the
requested for proposals went. What was occurring in that time frame
was an interim process on the justification for the sole source procure-
ment on what it was precisely that operated to make this requirement a
sino:le source or only one firm that could provide the goods or services
within the time frame allotted.
Senator BAUCUS. When can a sole source contract be used?
Mr. MATHIS. The sole source contract can be used when that firm

is the only one within the time frame allotted that can perform those
services.

Senator BAucus. Do sole source contracts require justification, that
is, some written justification as to why this is a sole source contract?
Mr. MATHIS. The program people are required to provide the con-



56

tracting officer with those circumstances that make that source the
only one that can provide those services. In the case of the radiation
programs, that justification would come first to Miss Galatis, who
would review it, it would then be reviewed by Mr. Smith, and then de-
pending on the dollar signs, if it is $100,000 Mr. Smith would submit
it to his supervisor, if it is over $250.000 it would go to Mr. Smith's
section head to the branch head and from the branch head to my
review staff and ultimately I approve it.
It gets several levels of review on approval.
Senator BAucus. Are there guidelines for writing sole source

justifications?
Mr. MATHIS. Yes, there are. We have a project officer's handbook

that contains those guidelines.
Senator BATICIJS. Are there several guidelines that you can sum-

marize briefly?
Mr. MATHIS. Those guidelines would be that they held a patent, that

they had some unique equipment or facility capability or that they had
some expertise within that company that operated to make them sole
source.

Senator BAUCITS. As I understand, the contract office must approve
all sole source justifications; is that correct?
Mr. MATHIS. That is correct. And I would like to go on record in

saying fiscal 1979 as an agency 79 percent of our procurement is com-
petitive; 79 percent of all of our procurement in fiscal 1979 were
awarded as a result of competition.
Senator BATJCUS. Seventy-nine percent?
Mr. MATHIS. Seventy-nine percent.
Senator BAUCITS. Your offering that statement must indicate that is

ia change from a prior year, or t is a high percentage compared to
some other agency or some other program.
Why did you say that?
Mr. MATHIS. We are of the opinion that as an agency our posture in

completing contracting is exemplary.
Senator BAucus. Is that 79-percent figure also applied to ORP?
Mr. MATHIS. It does now.
Senator BAUCTIS. What is the percentage at ORP?
Mr. MATHIS. I have not seen their percentages this year.
Miss GALATIS. I don't really know.
Mr. SMITH. Right now the percentage on sole source requirements

for ORP is 49 percent.
Senator BAUCTJS. About half.
Mr. SMITH. Correct.
Senator BATJCITS. Do you know what it was last year?
MT. SMITH. No, sir, I do not.
Senator BAucus. Was it higher or lower?
Mr. SMITH. I was not serving the program last year so I am not

familiar with the requirements within ORP.
Mr. MATHIS. Senator, this program is just getting started and the

statistics are just beginning to take form.
Senator BAUCTJS. What is just getting started?
Mr. MATHIS. The radiation program is just getting funded and get-

ting its major
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Senator BAucus. Does the contract office have procedures for deter-
mining the validity of sole source justifications?
Mr. MATHIS. Yes. There is discussion conducted on the part of the

contracting officer and contract specialist as to the statement, as to
what is required and sufficient questioning to understand the basis of
the justification for recommending a single source.
Senator BAIICUS. I am trying to get a feel for how much effort is

undertaken to verify justifications. Does the contracts office look at the
papers that cross their desks and stop there or do they spend 90 per-
cent of their time going beyond that and calling up references and
looking at other documentation?
I am curious as to the degree the contracts office verifies the justifi-

cations.
Mr. MATHIS. It depends upon the nature of the sole source.
First of all, we do not question the veracity of our senior technical

people. When they make a certification to us, we accept it.
Senator BAUCITS. When who makes a recommendation?
Mr. MATHIS. When the program people have the requirement, make

a recommendation to us as to the capabilities of various firms and the
exclusion of that firm to any other firm, unless we have some specific
knowledge to the contrary, we accept those statements.
Now, what normally happens is that when we get a justification

they have not justified in our minds to the exclusion of anyone else
that is in fact, the paper itself normally does not justify the sole source
and because of that there will be questions back and forth between the
contracts personnel and the program people on zeroing in on specifi-
cally what it is that makes this a sole source.
And quite often the documentation has to be improved to stand the

test of independent review.
Senator BAUCIIS. I don't quite understand. Whose statements do

you take?
Mr. MATHIS. The program director, the program manager.
Senator BAUCIIS. Why would that be? Maybe I don't understand

your mission sufficiently.
As I understand it, the mission of the contracting officer is to be the

contracting officer and to make sure the contracting procedures are
adheared to, apart from the job of the program manager trying to
administer the program.
Why don't you check when the program director indicates in the

justification that this should be a sole source contract? That is unclear
to me.
Mr. MATHIS. Quite often we are dealing with experts in the fields.

They are sometimes the only experts, sometimes international experts.
So, therefore, there is a high reliance on their judgment and expertise
as to what exists in the industry, what exists domestically and where
the expertise resides.

Senator BAI7CUS. So your office doesn't have significant capability in
determining what other experts there might be, whether there are
other firms that could just as easily if not in a better manner, perform
the mission? As I understand it, you really don't have the where-
withall and expertise yourself to determine if there are other experts
who can handle this?
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Mr. MATHIS. That is true. We do maintain source lists that are in-
dependent of the program people where the industry does come in
and fill out forms that indicate capability in various fields, and we do
have access and quite often we will offer that data to the program
people for consideration.
Senator BAUCUS. Do you feel you need more resources to have an

independent basis from which to determine that there are other
experts?
Mr. MATHIS. No. We need to rely upon the experts in the field who

are in the program to tell us those things.
Senator BAUGUS. It seems to me, a novice, that you would also want

some outside independence, some independent analysis to see whether
or not a contract should be sole source.
Mr. MATHIS. We are all civil servants. We are performing a service.

We are experts in the procurement process, the Federal procurement
regulations and what is needed to conduct competitions and how to
conduct them in a way that meets all of the standards for the Federal
Government.
We consider ourselves a support and a part of the program and we

do not see ourselves in an adversary role with the program. It is a
joint effort. We are all guided under the same regulations. It is our
job to interpret what the Federal procurement regulations are, what
you can and cannot do, what you must do. So, I do not feel that I need
a staff to question the facts the program people have offered me be-
cause I feel I am part of that program.
Senator BAUCUS. I don't mean to be difficult here. But that raises in

my mind a question of what is the purpose of your job. If the pro-
gram director has signed off that this contract should be a sole source
contract, then why do we need a contracting officer in your part of the
program, and you are part of the same team? You don't want to under-
take an objective independent analysis to any degree to see whether in
fact there should be a sole source contract, or whether the contract is
in fact in compliance with the procedures.
Mr. MATHIS. I serve as the expert in what the justification has to

consist of and whether in fact it meets the test. And I do provide an
independent review of that. But I do not hold myself out as the expert
in any of the given fields that we support of solid waste, toxic sub-
stances or radiation.
Senator BAUCUS. Is it the policy of the Government to competitively

bid as many contracts as possible?
Mr. MATHIS. That is the basic premise we have. It is competitive.
Senator BAUCUS. What is the reason, the basis for that policy?
Mr. MATHIS. The basis for that policy is that we are spending public

funds, that competition does secure the most advantageous prices to
the. Government. Quite often we uncover sources as a result of com-
petition that we were unaware of.
Senator BAUCUS. Do you have any feeling for the propensity of

ORP using sole source contracts to the degree that is has, roughly 50
percent? Does that concern you at all? If the basic policy of the Gov-
ernment is to hid comnetitively as many contracts as possible, and
when ORP's bidding is only 50-percent competitive, does that raise any
questions in your mind?
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Mr. MATHIS. Yes.
Senator BAUCUS What questions does it raise?
Mr. MATHIS. Well, the question is, are they aware the sources thatare out there, what is there about this program that makes it so uniquethat there aren't many industrial sources that are able to performthese services, should we initiate any programs to generate corn-

petition?
Senator BA-crcus. Mr. Smith, and Miss Galatis, do you think there

is undue propensity at ORP to sole source?
Mr. SMITH. Based on the percentage I would say, yes. But the per-

centage was not something .that was frank, and each independent
was judged on its own submission. I was only aware of 49 percent of
the sole source based upon accumulation of the total requirements upon
an independent basis. I was 'not aware of the high percentage.
As I indicated, each justification was supported on its own and it so

happened it totaled 49 percent.
Senator BAu-cus. Unfortunately the bells have rung again. I have

to go vote and I will return in about 15 minutes.
[A short recess was taken.]
Senator BAUCUS. The hearing will come back to order.
Mr. Mathis, would you please define an unsolicited proposal?
Mr. MATHIS. I think it is a proposal submitted to the agency as a

result of someone from industry or university that had an idea to a
problem that we are either aware that we have or unaware that we
have.
They submit a technical proposal and the costs associated therewith.
Senator BAUCUS. Would you outline the steps such a proposal must

follow in order to be funded?
Mr. MATHIS. It is submitted to our Grant Application Division for

peer review or experts in the field to review the proposal. They assess
its validity and determinations have to be made as to whether it repre-
sents the needs of the agency and whether it is meritorious of being
funded.

Senator BAUCUS. How does that procedure differ from other con-
tract procedures with other proposals?
Mr. MATHIS. One is solicited and one is unsolicited.
Senator BAucu-s. What different treatment is accorded to each?
Mr. MATHIS. After it is determined that it has merit, then a sole

source justification would be prepared, generally it is for an item that
is unbudgeted so a budget justification has to be developed and then
it is submitted for negotiation.
Senator BAUCUS. And I take it that the firm or university would

initiate the unsolicited proposals?
Mr. MATHIS. That is correct.
Senator BAUCUS. The agency would not?
Mr. MATHIS. That is right.
Senator BAUCUS. Can a Federal official initiate a request for an un-

solicited proposal?
Mr. MATIlls. That would make it solicited.
Senator BAUCUS. The answer is, no?
Mr. MATHIS. Correa.
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Senator BAUCUS. Speaking hypothetically, if a Federal official sug-
gested the content of an unsolicited proposal to a contractor, would
that violate any Federal rules or regulations with respect to proper
contracting procedures?
Mr. MATHS. That is difficult to answer. It would depend on the na-

ture. I don't know why a Federal official would suggest an unsolicited
proposal unless it was during a conversation with someone saying, I
have an idea of how to solve this problem. The response to that could
be: Why don't you give an unsolicited proposal and we will look at the
merit. If it were given subject matter and technical problems on how
to proceed with the solving of that problem, then it would certainly
appear to operate against the competitive solicitation that is our
policy.
Senator BAUCUS. Are you familiar with a contract that ORP pro-

posed to the Wharton School of Business?
Mr. MATHIS. No, I am not.
Senator BAUCUS. Are either Miss Galatis or Mr. Smith aware of this

contract?
Mr. SMITH. Yes, I am aware.
Miss GALATIS. Yes.
Senator BAUCUS. What was the purpose of that contract?
Mr. SMITH. I am not familiar with the technical requirements of

that particular contract.
Miss GALATIS. I may have something with me.
Mr. SMITH. Mr. Chairman, I can read a brief description of what

the requirements for the University of Pennsylvania, Wharton School
were. This is part of the justification.
The proposed effort for which the University of Pennsylvania Wharton is

uniquely qualified to perform is the critical and usual methods of analyzing
environmental pollution data, particularly data for radio nucleus and to develop
new methods as appropriate.

That is primarily the description of the requirement to be
performed.
Senator BAUCUS. This is listed as an unsolicited proposal, isn't it?
Mr. SMITH. No, sir; it is not listed as an unsolicited proposal.
Senator BATJCIJS. I have a procurement request rationale and it is

titled "Project Impact of Pollution Devices." I give you a copy.
Are you familiar with this document?
Mr. SMITH. Not that one in. particular, sir.
Senator BAucus. It is signed Alfred R. Smith, Jr. and is dated

June 5 of this year. I will just describe it and have staff take it down
to you and you can look at it.
The third page is titled "Unsolicited Proposal." This proposed pro-

curement is based upon an unsolicited contract proposal. Does that
make it unsolicited?
Mr. Smrrx. Let me explain something to you, if I possibly can. The

Office of Radiation to my knowledge does not have many, if any, in-
dividuals who are very familiar with the procurement process or the
terminology used in the procurement process. Therefore, I think the
use of the word "unsolicited" was erroneously used. This was a situa-
tion where as a proposal was requested, however it was not requested
through the procurement process. The program was in receipt of a



61

proposal and was forwarded on along with the procurement package.
In this particular instance the university was contacted and a written

request was made for an official proposal. I am not sure but I can check
with Miss Galatis as to whether or not the university resubmitted a
proposal or verified that the proposal submitted was in accordance
with our particular needs.

4 Senator BAUCUS. Why was it originally marked "unsolicited"?
Mr. SMITH. The proposal itself or the request?
Senator BAUCUS. The request.
Mr. SMITH. Miss Galatis just reminded me, we have a format for

the procurement rationale which is called a 12-point document. One of
the items on the 12-point document is unsolicited proposal. And I
think in this instance the Office of Radiation, since they had a proposal
and it was not solicited through the procurement process, identified it
as an unsolicited proposal.
But in the procurement terminology of an unsolicited proposal, this

contract did not result on the basis of the unsolicited proposal.
Senator BAUCUS. So you are telling me that the bottom line is,

regardless of the terminology of the document, that this was not an
unsolicited proposal?
Mr. SMITH. That is correct, sir.
Senator BAUCUS. How did it originate?
Mr. SMITH. That, sir, I cannot specifically say as to how it origi-

nated. The proposal was submitted with the request from the program.
So I would have to rely on the program to identify how they were in
receipt of it, but the proposal was submitted along with the procure-
ment request.
Senator BAucus. Does that circumvent normal procedures?
Mr. SMITH. Yes, sir, it does.
Senator BAUCUS. In what way?
Mr. SMITH. That the normal procedures would be that the program

would submit a requirement to the contracts operation and in the in-
stance of one for which a sole source justification has been approved,
it is the responsibility of the contracts operation to solicit proposals
from that particular vendor.

Senator BAUCUS. Has a contracting officer or specialist warned the
Deputy Assistant Administrator, Dr. Rosenbaum, that he cannot con-
tact contractors personally in advance of the procurement process?
Mr. SMITH. In a meeting, sir, that I had in May 1980 with Dr.

Rosenbaum, I personally informed him that he did not have the au-
thority to go out and solicit proposals and that was the responsibility
of the Contracts Management Division.
Senator BAUCUS. Why did you tell him that?
Mr. SMITH. I told him that because I was aware at that particular

meeting that we were currently in receipt of proposals that had been
solicited through someone within the Office of Radiation Programs,
not that of Contracts Management Division.
Senator BAUCUS. So you told him because essentially someone in his

office, either he or somebody else, had been contacting contractors
personally in advance of the normal procurement process?
MT. SMITH. Yes, sir.
Senator BAucus. And to such an extent that questions were created

in your mind as to propriety of those contracts?
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Mr. SMITH. Correct, to the point they were verified with the source

soliciting the proposal.
Senator BAUCUS. Miss Galatis, have you also warned Dr. Rosenbaum

not to contact?
Miss GALATIS. Yes, I did. I don't remember the date but I would

like to go on record that I did mention to him that it was improper for

him to go out and ask proposals and I don't remember when I did,

but I did.
Senator BAUCUS. Roughly, about a year ago? Two years ago?

Miss GALATIS. It must have been around May or June, just about the

time Mr. Smith came on board to work with me.
Senator BAUCUS. May or June of this year?
Miss GALATIS. Yes.
Senator BAUCUS. To the best of your recollection, how many times

has he been warned?
Mr. SMITH. To my knowledge I know of two occasions.
Senator BAUCUS. Does that include Miss Galatis' ?
Mr. SMITH. Excluding.
Senator BAUCUS. That is three. Could there be others? Could other

contracting personnel have warned him?
Mr. MATHIS. Senator, I might volunteer here that in the spring—

we have a cutoff for which time procurement must be submitted to

Procurement and Contracts Management Division for processing

within the year and that date is in May. At that time we received

several sole source procurements. And there were discussions within

my staff that there should be some discussion with the program on

the need for competition and weakness for some of the justification for

single source.
At one time it was suggested that I personally talk to the program,

but it was concluded as a result of that that we would send the section

head, along with Mr. Smith, to go over and explain the process., ex-

plain that we thought we were seeing an inordinate number of single

source procurement and they did have a meeting as a result of that. I

think it was about a 2-hour meeting.
Mr. SMITH. That is correct.
Senator BAUCITS. When was that meeting?
Mr. MATHIS. I believe it was in May of 1980.
Mr. SMITH. The latter part of May or the first part of June.
Senator BAUCUS. Mr. Smith, if you had known that investigators on

contracts were also consultants, would you have stopped the contract?

Mr. SMITH. Would you repeat that?
Senator BAUCUS. If you had known that investigators on contracts

were also consultants at EPA, would you have stopped the contract?

Mr. SMITH. Yes, sir, I would have stopped it to the point where I

would have gotten counsel from the Office of the General Counsel.
Senator BAUCUS. And Miss Galatis ?
Miss GALATIS. I confirm that.
Senator BAUCUS. Why would you have stopped it?
Mr. SMITH. Because I would not be positive as to whether that

would create a conflict of interest.
Mr. MATHIS. And our operating procedures require that.
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Senator BAUCUS. Were you aware that this was happening?
Mr. SMITH. No, sir, I was not.
Senator BAUCUS. Why would you not be aware?
Mr. SMITH. One, I would not be familiar with the staffing of ORP

nor would I be familiar with the individuals identified in a proposal.
Senator BAUCUS. In your normal contracting operations you would

not be familiar with the names of the people involved, is that correct?
Mr. SMITH. When you say the names of the people involved 
Senator BAUCUS. The names of the experts or the consultants or the

investigators.
Mr. SMITH. No, sir.
Mr. MATHIS. Senator, we have in our, as a standard part of our

solicitation request for proposal, disclosures entitled "Conflict of In-
terest." One of those disclosing whether or not the contractor has in
his employee any former EPA employee. And it would be through that
mechanism if there were anyone to perform on this contract who was
in the employ of EPA, it would be disclosed. At that time we would
make the decision as to whether or not we should proceed with pro-
curement.

Senator BAUCUS. The trouble is, though, some of these people are not
EPA employees but they are consultants.
Mr. MATHIS. Appointed consultants take the oath of office and is

considered a special" employee of the Government.
Senator BAUCUS. For the purposes of this regulation consultants and

experts are considered employees?
Mr. MATHIS. Special employees.
Senator BAUCUS. And this has been a regulation or a practice for,

how long?
Mr. MATHIS. This particular certification I speak to was put into

operation, I believe., in April of 1978.
Senator BAucus. April of 1978?
Mr. MATHIS. Yes, sir.
Senator BAucus. Are you familiar with Cal Tech's contract to im-

prove measurement of radon?
Mr. MATHIS. I became quite familiar with it yesterday.
Senator, that contract has not been awarded. As a result of the

newspaper article in the Star yesterday, my staff is checking out the
accuracy of that report, that report being that the principal investiga-
tor from Cal Tech is alleged to have testified that he knew of three
other capable sources to perform that contract.
If that testimony proves to be accurate, we will not award that

contract.
Senator BAUCUS. It is my understanding, too, that one of the persons

involved claims he was personally contacted by Dr. Rosenbaum.
Is it improper for Dr. Rosenbaum to discuss a potential contract

before a request for a proposal was issued?
Mr. MATHIS. There is no prohibition during the preproposal state.

As a matter of fact, we encourage our program people to be in con-
tact with industry before the work statements are prepared because
our program people must be aware of the state-of-the-art and the
capabilities that reside in industry and the only way they can do that
is through contact with the industry.
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But once the request for proposal hits the street, then only the con-
tracting officer is authorized to have communication with industry.
Senator BAucus. That is with respect to competitive bids, isn't it?

Mr. MATHIS. That is correct.
Senator BAUC1TS. Not with respect to sole source contracts.
Mr. MATHIS. Then we are not compromising any sources.
Senator BAUCUS. Are you familiar with the $55,000 contract with

the University of Wisconsin to design a measurement program of

radon levels of about 1,000 homes in Butte, Mont.?
Mr. MATMS. I am not, but my staff would be.
Mr. SMITH. Yes, sir; we are.
Senator BAUCUS. How was this contract formulated?
Mr. SMITH. It was formulated based on a submission of a pro-

curement request from the program and on the basis of a sole source

justification.
Senator BAUCUS. Are you familiar with that sole source justification?

Mr. SMITH. Not exactly, sir. I am familiar with the submission of

it, but the exact wordage, no, sir.
Senator BAucu-s. In your judgment, how much time would the com-

petitive process have added to the granting of this contract had it not

been sole source?
Mr. SMITH. You are concerned about the amount of time between

sole source and the competitive process?
Senator BAUCUS. That is right.
Mr. SMITH. Approximately 31/2 months difference.
Senator BAUCUS. Do you know why time was so critical in this case

that this contract couldn't have been followed through a normal com-

petitive procedure?
Mr. SMITH. To the best of my knowledge, sir, I believe that particu-

lar justification was based on the unique capability versus that of time.

To the best of my knowledge.
Senator BAUCUS. So you are not in a position to know whether a

better contract could have been signed under the competitive process.

Let me read to you just to establish the justification on record here.

The justification, which was signed by Dr. Rosenbaum, states: "Based

upon the above and the urgency * * * it is hereby recommended that

the University of Wisconsin be awarded the contract on a noncompeti-

tive basis."
Mr. SMITH. I agree with you, sir, that is how it is stated there. How-

ever, there is another sentence which says, "The competitive process

would result in additional time delay that cannot be afforded because

of the high risk of radon exposure."
Senator BAUCUS. Do you know how long after the procurement the

contract was granted ?
Mr. SMITH. That is from the initiation of the request, the time that

it was awarded?
Senator BAUCUS. Yes.
Mr. SMITH. No, sir; not specifically. It would appear here that the

requirement was submitted the latter part of April and the award was

made August 26.
Senator BAUCUS. So that is roughly 4 months?
Mr. SMITH. Approximately.
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Senator BAUCUS. About the same amount of time that the competi-
tive process would have added on?
Mr. SMITH. Somewhat shorter, yes, sir.
Senator BAUCUS. Do you know how Dr. Rosenbaum determined that

other potential contractors would be unavailable for bidding, as he
claimed in the justification?
Mr. SMITH. No, sir; other than what is contained in the justification.
Senator BAUCUS. Did you receive this justification or did Miss

Galatis ?
Mr. SMITH. It was submitted to Miss Galatis for which I did review.
Senator BAucus. Let me ask the same question I previously asked

Mr. Mathis. How much time do you spend perusing these justifications
to determine if the statements in them are accurate as a matter of
course? I am curious as to what the effort is.
Mr. SMITH. There is no standard of time that it takes. The normal

practice is once we receive a justification we determine whether it is a
valid justification. If in fact it does not appear as though the pro-
grams have sufficient justified sole source, we then have face-to-face
discussions with that individual responsible for the requirement and
if he is able to further support it by providing information that was
not currently provided, and the information, in my opinion as con-
tracting officer, stands the test that this is the only source that can
provide us with this service within a given period of time, then it is
normally approved and submitted on to the next level for review and
approval.
Senator BAUCUS. When you read this one on the face of it, did it

seem OK?
Mr. SMITH. No, sir; I do believe this is one for which discussions

were held and additional information was provided.
Senator BAUCUS. You discussed the contract with Dr. Rosenbaum;

is that correct?
Mr. SMITH. In this particular instance I am not sure whether this

was Dr. Rosenbaum or Carl Spector.
Senator BAUCUS. That was in his office?
Mr. SMITH. Yes, sir.
Senator BAUCUS. What were the problems?
Mr. SMITH. Explaining to yourself that there are tremendous num-

ber of requirements that I am responsible for, one within the Office of
Radiation and second for the Office of Noise Abatement and Control,
and it is very difficult to remember the exact concept of each JNCP so
it is an answer I can't really give you at this time.
Senator BAUCUS. Are you aware that the researchers Dr. Rosen-

baum described as key persons are only going to extend about 28 per-
cent and 8 percent of their time on this year-long contract?
Mr. SMITH. No, sir.
Senator BAUCUS. Would that make a difference to you if you knew

at the time you saw this justification?
Mr. SMITH. It would be very hard to say as to whether or not 28 per-

cent was critical to the program. That would be a decision the program
would have to make.
Senator BAUCUS. If the time was so urgent as the justification states

but the person was going to spend 28 percent of his time on a year-
long contract, that seems to be somewhat inconsistent.
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Mr. §strrii. I have no response.
Senator BAUCUS. On the face of it, it raises the question.
Mr. SMITH. I would say it would, sir.
Senator BAUCUS. Do you think that Dr. Rosenbaum has violated any

procurement procedures?
Mr. SMITH. Not to my knowledge, sir.
You said procurement procedures?
Senator BAUCUS. Yes.
Mr. SMITH. Yes, sir, he has.
Senator BAUCUS. Which ones?
Mr. SMITH. That of taking the initiative of going out requesting

proposals and having contact for the purpose of possible award of a,
contract without first making contract with the Contracts Manage-
ment Division.
Senator BAUCUS. Which contracts would these be?
Mr. &Arial. I cannot give you specific contracts, but I would estimate

that they were approximately 8, maybe 10 requirements for which pro-
posals were submitted without CMD going out initially requesting
proposal.
Senator BAUCUS. Over what period of time?
Mr. SMITH. I would have to say during fiscal year 1980. I cannot

specifically say during what period of time.
Senator BAUCUS. Do you have anything to add?
Miss GALATIS. Senator, I think Mr. Smith has been very artful in

stating our position.
Senator BAUCUS. OK. Thank you very much. I want to thank all

three of you for your time this afternoon.
Let's recess again for 15 minutes and resume the hearing in 15-

minutes time.
[Whereupon, a short recess was taken.]
Senator BAUCUS. The hearing will come to order.
Our next witness will be Mr. Raymond Brandwein, Director of the

Office of Radiation programs.

STATEMENT OF RAYMOND BRANDWEIN, DIRECTOR, OFFICE OF
RADIATION PROGRAMS, ENVIRONMENTAL PROTECTION AGENCY

Mr. BRANDWEIN. Mr. Chairman, I want to introduce Mary Doyle
from the Office of the General Counsel, and Mr. Ed Hanley the Deputy
Assistant Administrator for the Office of Management and Agency
Services.
Senator BAUCUS. Mr. Brandwein, would you please describe your

position at ORP ?
Mr. BRANDWEIN. Yes, sir, I will. Actually my title is the Director,

of the Program Management Office at the ORP and in that capacity
I am responsible for the budgetary activities of the program develop-
ing the budgeting. My other principal responsibilities are serving as
the principal liaison between our office and the Personnel Procurement
Offices in the OPA.
Senator BAUCUS. Are you the executive officer?
Mr. BRANDWEIN. You might call it that. Some places call it program

management officer.
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Senator BArcus. How long have you been at ORP?
Mr. BRANDWEIN. I have been there 7 years.
Senator BAUCUS. How many consultants are listed for ORP?
Mr. BRANDWEIN. Right now 49 listed.
Senator BAu-cus. Forty-nine?
Mr. BRANDWEIN. Yes, sir.
Senator BAUCUS And these consultants perform work in roughly

GS-13 to GS-15 range?
Mr. BRANDWEIN. That is the requirement, that they be performing

work in the ranges of grades 13 to 15.
Senator BAUCUS. How many full time employees do you have at

ORP?
Mr. BRANDWEIN. There are right now 143 permanent full time em-

ployees. Approximately 78 of those are in the same grade range as the
consultants, that is, grades 13 through 15 and equivalent.
Senator BAUCUS. Could you, for the record, break out the number of

employees you have at each of the GS ranges?
Mr. BRANDWEIN. Yes, sir. If I may point out for the record, we also

make use of Public Health Service commissioned officers. This is Uni-
formed Service of the United States. The grades and the pay are
equivalent to that of the military services and at this time we have 33
Public Health Service commissioned officers in grades 04 through 06
which are roughly equivalent to GS rates 13 through 15.
Senator BAUCUS. How many ORP employees are there present in the

GS-13 to GS-15 range?
Mr. BRANDWEIN. There are 40.
Senator BAUCUS. I thought you said 78.
Mr. BRANDWEIN. There are 78 who are in the GS-13 to 15 range or

equivalent. They are commissioned officers who are also permanent full
time ORP employees are rated differently. They are not under the
general scheduled. Their responsibilities are equivalent to GS-13 to 15.

Senator BAUCUS. Are they under the EPA budget?
Mr. BRANDWEIN. They are under the EPA budget. For all intents

and purposes, they are the same as any of the other general services
employees. The basic difference is the way which they are employed,
the terms of employment are different. They have different require-
ments for performance, for leave. Their pay rates are different. But
they are equivalent to general service.

Senator BAUCUS. They are paid by the ORP budget?
Mr. BRANDWEIN. Yes, sir, they are.
Senator BAUCUS. Are you familiar with Dr. Webber?
Mr. BRANDWEIN. I am.
Senator BAUCUS. What are his responsibilities at ORP?
Mr. BRANDWEIN. Mr. Webber is the expert who is assigned to work

in the ocean disposal programs. His principal responsibility right now
is coordinating some of the work that is being done inside with some
of the contracts that are being performed at the request of ORP.

Senator BAUCUS. Did Dr. Rosenbaum know Mr. Webber through a
working relationship at GAO?
Mr. BRANDWEIN. I am not sure. I do not know.
Senator BAUCUS. Do you know the capacity Dr. Rosenbaum knew

Mr. Webber prior to working for EPA?
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Mr. BRANDWEIN. No, sir, I do not know.
Senator BAUCUS. Was Mr. Webber originally hired as a consultant?
Mr. BRANDWEIN. Yes, sir, he was.
Senator BAUCUS. It is my understanding he was converted to expert

status about 20 days later after he was hired as a consultant is that
correct?
Mr. BRANDWEIN. That is correct.
Senator BAUCUS. Who made that decision?
Mr. BRANDWEIN. Dr. Rosenbaum felt that we needed to have

Mr. Webber taking a more active role in the oceans program at that
time. Dr. Rosenbaum's concern was that the oceans program had a
lot of work that seemed to be going in different directions. We needed
someone to bring a lot of things together that seemed to be trailing
off in different directions. As a consultant, Mr. Webber was limited in
the types of things that he could perform. He could provide advice.
So we converted Mr. Webber to an expert which would allow him, on
a limited basis, to perform more direct operation for the program.
Senator BAUCUS. Why was he hired as a consultant in the first

place?
Mr. BRANDWEIN. I don't know that, sir.
Senator BAUCUS. Did you interview him or have anything to do

with hiring him?
Mr. BRANDWEIN. Dr. Rosenbaum requested he be hired as a

consultant.
Senator BAUCUS. He just told you 
Mr. BRANDWEIN. He would produce the necessary documents.
Senator BAUCUS. He just said, "Ray, hire him"?
Mr. BRANDWEIN. Yes, that is basically it.
Senator BAUCUS. That is basically it?
Mr. BRANDWEIN. Basically it, sir, "Hire him as a consultant. I want

the man hired as a consultant."
Senator BAUCITS. You heard earlier testimony today that there is

a difference between an expert and a consultant. Do you generally
agree with the characterization of the difference you heard this
morning?
Mr. BRANDWEIN. That is the first time I have heard the characteriza-

tion referred to that way, but it sounds reasonable, yes, sir.
Senator BAUCUS. If it sounded reasonable, I take it to mean it is

somewhat accurate.
Mr. BRANDWEIN. Yes, sir.
Senator BAUCUS. Is it true consultants must be hired for a specific

purpose?
Mr. BRANDWEIN. I believe that is so, yes, sir.
Senator BAucus. Excuse me
Mr. BRANDWEIN. I believe that is so.
Senator BAUCUS. Is a Dr. Daniel Kleitman listed as a consultant

at ORP ?
Mr. BRANDEIN. He is listed as a consultant or expert.
Senator BAUCUS. You don't know which?
Mr. BRANDWEIN. He is listed as an expert.
Senator BAUCUS. He is listed as an expert?
Mr. BRANDWEIN. Yes, sir.



69

Senator BAUCUS. Is that a switch?
Mr. BRANDWEIN. I am not sure. It is possible that is a switch. If it is,

I don't think it is a recent switch.
Senator BAUCUS. But he could possibly have been originally hired

as a consultant, but at some time converted to an expert?
Mr. BRANDWEIN. He may have.
Senator BAucus. Do you know whether he has ever been a

consultant?
Mr. BRANDWEIN. Not offhand I don't know, sir. I can provide that

answer for the record if you like.
Senator BAucus. Whether he is an expert or consultant—and we are

assuming he is an expert right now—did Dr. Kleitman, either as an
expert or consultant, give Dr. Rosenbaum a request for a grant to MIT
to work on radon studies?
Mr. BRANDWEIN. There was a grant request that came in from MIT

that had Dr. Kleitman's name on it, yes, sir.
Senator BAucus. Was that grant turned into a contract?
Mr. BRANDWEIN. Excuse me?
Senator BAucus. Was that grant turned into a contract?
Mr. BRANDWEIN. Yes, sir, it was. It was turned into a contract

request.
Senator BAUCUS. Are you familiar with the contract to Mitre Corp.

to perform work in the ocean disposal area?
Mr. BRANDWEIN. Yes, sir I am.
Senator BAUCITS. Did Dr. Rosenbaum tell you to find a way to sole

source the contract to Mitre?
Mr. BRANDWEIN. I don't know whether I would characterize the in-

struction that way.
Senator BAucus. How would you characterize the instruction?
Mr. BRANDWEIN. Mitre Corp. is such that I don't think they can bid

on contracts.
Senator BAUCITS. Excuse me, I missed the first part.
Mr. BRANDWEIN. The nature of Mitre Corp.'s charter is such I don't

think they can bid on contracts consequently, the only way we could
acquire their services is through a sole source.

Senator BM:ICUS. So, in effect, is it fair to say that he warted Mitre
to do work with the EPA?
Mr. BRANDWEIN. Yes.
Senator BM:ICUS. And, as I understand you, Mitre's charter or

articles of incorporation preclude Mitre from responding to bids.
Mr. BRANDWEIN. Yes, sir.
Senator BAucus. So in order to allow Mitre to do the work, some

kind of sole source arrangement was thought up to enable Mitre to do
some work for EPA. Is that a fair characterization?
Mr. BRANDWEIN. Yes, sir.
Senator BAUCU s. Why did Dr. Rosenbaum want to work with Mitre?

It seems to me-he would want certain work performed regardless of
what company it is so long as the right company could do the best work
for the least cost to the Government. Why did he so specifically want
to do work with Mitre?
Mr. BRANDWEIN. My understanding is that Dr. Rosenbaum wanted

Gordon MacDonald to work with us on the oceans program.
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Senator BAUCUS. Why would he want Gordon MacDonald ?
Mr. BRANDWEIN. Gordon MacDonald is, I gather, a well-known

scientist, environmentalist, one of the original members of the Council
of Environmental Quality. He has been involved in developing other
regulations, I believe

' 
for the oceans. He has a very impressive dossier.

Senator BAUCUS. Are there others that have equally impressive
dossiers?
Mr. BRANDWEIN. Not that I know of.
Senator BAUCUS. Have you looked?
Mr. BRANDWEIN. No, sir.
Senator BAUCUS. Has anyone looked?
Mr. BRANDWEIN. I don't know. Dr. Rosenbaum may know.
Senator BAUCUS. Might?
Mr. BRANDWEIN. Yes.
Senator BAUCUS. Have you discussed the possibility there might be

others who are equally well qualified?
Mr. BRANDWEIN. No, sir.
Senator BAUCUS. Did you discuss the possibility with him?
Mr. BRANDWEIN. No, sir.
Senator BAucus. Did Dr. Rosenbaum ask you to prepare two pur-

chase orders under $10,000 so Mitre could begin work immediately on
the oceans disposal program?
Mr. BRANDWEIN. Yes, sir, he did.
Senator BAUCUS. Why did he do that?
Mr. BRANDWEIN. We had a decision that we wanted Mitre Corp. to

assist us in preparing for some meetings that we were to attend—that
EPA staff members were to attend, international meetings, and also
we wanted Mitre Corp. to help us in developing—at least providing
some longer term planning document to help us in mapping our activ-
ities for the ocean area. The statement of the readings, I believe, were
scheduled for October November of 1979, and there was just no way
that we would have been able to negotiate the contract with Mitre
Corp. in time to have preformed this work. What we did was to extract
the task, the first task, sequentially in the contract and arrange for
Mitre Corp. to provide us the task. It turned out it was under $10,000.
Senator BAUCUS. Why were two separate purchase orders, both

under $10,000 utilized? Why not one with a total of over $10,000?
Mr. BRANDWEIN. Again, it had to do with the time, the delay in

getting the contract negotiated. The first purchase order was written
to acquire Mitre's services very quickly. It was apparent we weren't
going to have the contract negotiated in time. When the contract still
was not negotiated at the expiration of the first purchase order, we
wrote a second purchase order, again as a holding for the second
set of meetings.

Senator BAUCUS. Why work up purchase orders in advance of the
negotiation?
Mr. BRANDWEIN. I am not sure, sir. We had a 
Senator BAUCUS. I mean there is no contract agreed to, yet you are

giving purchase orders.
Mr. BRANDWEIN. No, sir, the contract was not agreed to. It was

going through EPA's procurement process at that point it was still
in the negotiation stage.
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Senator BAD-errs. Is there a $10,000 demarcation or limit by whichthe process can be expedited?
Mr. BRANDWEIN. I think it is. I am not sure what the exact require-ments are, but yes, sir, I believe it is.
Senator BAUCUS. Did Mitre spend any contract money before thepurchase orders or subsequent contract was approved?
Mr. BRANDWEIN. Mitre didn't spend any money for the purchaseorders, to my knowledge, sir.
Senator BAUCUS. Did they spend any money between the two pur-chase orders?
Mr. BRANDWEIN. In our behalf?
Senator BAUCUS. Well, in pursuit of this endeavor, this undertaking.
Mr. BRANDWEIN. I believe that they did, yes, sir.
Senator BAUCUS. Did Dr. Rosenbaum authorize those expenditures?
Mr. BRANDWEIN. He didn't authorize them; he indicated he felt that

they were incurred in good faith and probably should be honored.
Senator I3Aucus. Before the contract was approved?
Mr. BRANDWEIN. Well, I don't think before the contract was ap-

proved. By that time it may well have been we already had a contract.
I am not sure of the exact date of our becoming aware that Mitre had
incurred some expenses between the expirations of the purchase or-
ders and onset of the contract.
Senator BAUCUS. Is that a proper procedure?
Mr. BRANDWEIN. I Suppose it is legal.
Senator BAUCUS. Is it proper?
Mr. BRANDWEIN. I am not sure. All Dr. Rosenbaum did was—I

note here that the request was January 14, 1980, which was after the
time that Mitre Corp. had received a letter from EPA announcing
that they could go ahead and proceed to work on the contract.
Senator BAUCUS. Was that before the money was approved for it,

though?
Mr. BRANDWEIN. Before which money was approved for it, sir?
Senator BAUCUS. Well, any money was approved.
Mr. BRANDWEIN. Well, sequentially we had a purchase order of

$9,900 in, I believe, September, the second purchase order of $9,200, I
believe in October. Those two expired some time in November. The
contract itself was awarded or at least a letter was awarded to Mitre
telling them they were going to get the contract in late December. The
time in question that the payment was requested for work performed
that may not have been under contract was for the period of probably
some time in late November to December approximately 21st, I believe.
Senator BAUCUS. As you have said earlier, Dr. Rosenbaum told

you that the contract should go to Mitre because Gordon MacDonald
worked there; is that correct?
Mr. BRANDWEIN. Essentially that is it, yes, sir.
Senator BAUCUS. Are you familiar with the contract to Cal Tech

to study radon?
Mr. BRANDWEIN. Somewhat, yes.
Senator BAUCUS. Did Dr. Rosenbaum instruct you to sole source this

contract to Cal Tech?
Mr. BRANDWEIN. He did.
Senator BAuctrs. He did?
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Mr. BRAMInctitnt Yes, sir.
Senator BAUGUS; rm sbrry.
Mr. BRANDWEIN. Yes, sir, he did.
Senator BAUCUS. Is it true that the original Cal Tech contract and

justification for sole source contract were inadequate and had to be

reworked?
Mr. BRANDWEIN. Yes, sir, that is true.
Senator BAUM'S. Has Dr. Rosenbaum initiated sole source contracts?
Mr. BRANDWEIN. Initiated? I am not sure initiated. I have—one of

my functions is to receive contracts from staff members in ORP and
deliver them to the contracts office, make sure ORP is provided the
proper documentation. On some occasions Dr. Rosenbaum has been the
person in ORP who has given me those contracts. Whether he has
initiated them or not I don't know. But my only contact with ORP
staff has been with Dr. Rosenbaum on these contracts.
Senator BAucus. So it is possible he has; you just don't know.
Mr. BRANDWEIN. Yes, sir.
Senator BAUCUS. If he has, how often has he done it?
Mr. BRANDWEIN. I would say something on the order of—
Senator BAUCUS. Let me ask the question differently. How often has

Dr. Rosenbaum given you sole source contracts?
Mr. BRANDWEIN. I believe there are about 8 or 10.
Senator BAUCUS. Over what period?
Mr. BRANDWEIN. Over a year.
Senator BAUCUS. In the case of the contracts to Mitre and Scientists

Institute for Public Information, do you feel that in any way you
were, to use the word, "pressured" to grant those contracts sole source,
or did somebody kind of lean on you a little?
Mr. BRANDWEIN. Well, I don't award the contracts, sir. All I do is

make the contracts management division aware that these are require-
ments.
Senator BAUCUS. Did you tell the Inspector General investigator

that you felt pressured as to these contracts?
Mr. BRANDWEIN. On a couple of the contracts, T perhaps indicated to

Dr. Rosenbaum I wasn't sure we had a good sole source, and he felt
that sole source was good enough to go.

Senator BAucus. So the answer to the question is yes?
Mr. BRANDWEIN. Yes, sir.
Senator BAucus. To your knowledge, have contract officers warned

Dr. Rosenbaum that this is an improper practice?
Mr. BRANDWEIN. Are you talking about contacting the
Senator BAUCUS. Yes.
Mr. BRANDWEIN. Yes, sir, I think I was present in a meeting in

May in which the project officers delivered the message to Dr.
Rosenbaum.
Senator BAUCUS. What was his reaction?
Mr. BRANDWEIN. He said he wouldn't do it again.
Senator BAUCUS. When were those meetings?
Mr. BRANDWEIN. It was some time in May. It is still my belief that

there is no real requirement that prevents us from asking a contractor
to provide—to deliver a proposal to us.

Senator BAucus. Why? Is that EPA policy?
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Mr. BRANDWEIN. I don't know, sir.
Senator BAT:CT:FS. No idea?
Mr. BRANDWEIN. No, sir.
Senator BAUCUS. Do you know whether Dr. Rosenbaum stopped

personally contacting contractors after he was warned the first time?
Mr. BRANDWEIN. I believe he did.
Senator BAUCUS. He stopped after he was warned the first time?
Mr. BRANDWEIN. If the first time was in May. That is the first time I

am aware of.
Senator BAUCUS. Was he warned more than one time?
Mr. BRANDWEIN. I don't remember more than one warning. I was

not present for more than one.
Senator BAUCUS. You heard earlier testimony he was warned three

times.
Mr. BRANDWEIN. Yes, I have heard other testimony earlier that I

don't particularly agree with.
Senator BAUCUS. Do you disagree with the IG ? Contracting per-

sonnel said that they warned him three times collectively.
Mr. BRANDWEIN. No, sir, all I am saying with respect to that is I

don't know of other warnings except that one.
Senator BAucus. But you don't have any basis to disagree with that

statement?
Mr. BRANDWEIN. No, sir.
Senator BAucus. So it is possible he was warned three times.
Mr. BRANDWEIN. It is possible.
Senator BAUCUS. Are project officers supposed to prepare the origi-

nal work on contracts?
Mr. BRANDWEIN. Yes, sir, they are.
Senator BAUCUS. Have there been instances where the project officer

has not done the original work?
Mr. BRANDWEIN. If you mean preparing the work scope, yes, sir,

there have been times when, after a work scope has been prepared,
we have made a decision to assign that project officer to monitor the
contract.
Senator BAUCUS. I am sorry.
Mr. BRANDWEIN. After the work scope has been prepared and a

request for proposal developed, we might after that time assign the
project officer to work on the contract, to monitor the contract.
Senator BAUCUS. Has Dr. Rosenbaum ever listed a project officer

without the project officer's knowledge and after the procurement
work had begun?
Mr. BRANDWEIN. Yes, sir, he has.
Senator BAUCUS. When has he done that?
Mr. BRANDWEIN. I can think of two instances. The first instance is

a case where we required some work—where we were seeking some
work, I should say—incidentally, the contract was never let—but we
were seeking some work to examine the economics of our studies on
uranium mill tailings, and we put the project leader for uranium mill
tailings on the contract without his knowledge.
The second case occurred perhaps 2 months after that when the

State of Colorado requested us to find a study or continuation of a
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study that had been originally funded by the Department of Energy,
and at that time we assigned a project officer to monitor the contract.
Senator BAUCUS. Is there anything wrong with that practice?
Mr. BRANDWEIN. I don't think there is anything wrong with it,

no, sir.
Senator BAUCUS. Do you think it can create any problems? I am

just curious.
Mr. BRANDWEIN. Some project officers might want to be involved in

the early stage of the work scope.
Senator BAUCUS. Have, to your knowledge, any project officers com-

plained of this practice?
Mr. BRANDWEIN. Yes, sir, they have. One has complained to me.
Senator BAUCUS. What was the basis of his complaint? Why did

he complain? Why did it bother him?
Mr. BRANDWEIN. He felt he knew nothing about the contract, did not

want to work himself or was not willing to work himself, and didn't
feel it was appropriate he should be listed as project officer.
Senator BAUCUS. That seems reasonable to me; does it to you?
Mr. BRANDWEIN. Yes, sir, it does, but there are occasions when .a

program director may make a decision that I want to assign this
work to a project officer.
Senator BAUCUS. To your knowledge, has ORP violated any Federal

or EPA procurement and consultant regulations?
Mr. BRANDWEIN. No, sir, not to my knowledge.
Senator BAUCUS. You have never indicated to either the IG staff or

my staff that you felt that ORP has violated Federal or EPA procure-
ment regulations?
Mr. BRANDWEIN. I have indicated that we have a large number of

sole source contracts.
Senator BAUCUS. Is that a euphemistic way of stating 
Mr. BRANDWEIN. I am not sure that is a violation, sir. Any one of

these sole source contracts, I believe, is probably justified. It is a matter
of how many sole source contracts 
Senator BAUCUS. How do you know these sole source contracts are

all justified?
Mr. BRANDWEIN. How do I know they are?
Senator BAucus. Yes.
Mr. BRANDWEIN. I don't know that they are.
Senator BAUCUS. Do you see any problems, any irregularities at all

m the operation or in the area that we are talking about now?
Mr. BRANDWEIN. Yes, sir. I think what we have is a difference in

style. I mean Dr. Rose,nbNiTn's style may be different than mine, but
I don't think there is any difference—I don't think that there is any-
thing illegal.

Senator BA-crcus. How would you characterize his style compared
with yours?
Mr. BRANDWEIN. I think that he probably feels a greater sense of

urgency in finding solutions to some of the problems than I might.
Senator BAUCUS. You are either a masochist or not responsive. I

would think you would have a sense of urgency in solving problems,
too.
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Mr. BRANDWEIN. Yes, I do, but mine is, I guess, tempered more by
concern that, for instance, in the procurement processes that we take
full advantage of the competition when we can.

Senator BAUCUS. So you would be more inclined to utilize competi-
tive bidding procedures and the competitive process rather than sole
sourcing?
Mr. BRANDWEIN. If I were writing some of these contracts, yes, sir,

I would.
Senator BAUCUS. Why would you want to be more competitive in

your bidding?
Mr. BRANDWEIN. I believe that is one of the principles of Federal

procurement practices, that, to the maximum extent possible, we use
competitive requirements, and one of the purposes, I assume, would be
to try to get a useful product at the best possible price.

Senator BAUCUS. And it is your opinion that probably EPA would
do better, get a better product at a better price with more competition?
Mr. BRANDWEIN. I don't know about a better product, sir.
Senator BAUCUS. We will get the same product for a better price?
Mr. BRANDWEIN. That I can't even comment on. There may be some

trade-off of quality for price. Another of the departures in style
between Dr. Rosenbaum and I is that is he is very committed to having
the best of work for ORP. That doesn't mean that I am uncommitted
to having good work.

Senator BAUCUS. You anticipated my next question.
Mr. BRANDWEIN. But there can be some trade-off. There can be a

trade-off of some measure of quality for some measure of price, and
sometimes by not competing requirements we don't have the oppor-
tunity to see whether we would have a good tradeoff.
Senator BAUCUS. I have no further questions. Thank you very much,

Mr. Brandwein.
Our next witnesses will be Byron Bunger, Robert Dyer Dan Hen-

dricks, Abraham Goldin, Raymond Johnson, and George Niewiadom-
ski. Would you please come to the witness table.

Gentlemen, will you please all stand and do you swear to tell the
whole truth and nothing but the truth.

PANEL OF EPA AND DOI OFFICIALS:

STATEMENTS OF BYRON BUNGER, STAFF ECONOMIST; WILLIAM
MILLS, RADIATION EXPERT; ROBERT DYER, DAN HENDRICKS,
AND ABRAHAM GOLDIN, ENVIRONMENTAL SCIENTISTS, AND
RAYMOND JOHNSON, CHIEF, IONIZING RADIATION SURVEIL-
LANCE BRANCH, EPA; WITH GEORGE NIEWIADOMSKI, MAN-
AGER, RADIATION HAZARDS, BUREAU OF MINES, DEPARTMENT
OF THE INTERIOR

Senator BAUCUS. We will now hear testimony from a panel of
environmental scientists familiar with the contracting and consulting
practices of the Office of Radiation Programs. They are: Byron Bun-
ger, staff economist; William Mills, radiation expert; Robert Dyer,
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environmental scientist Dan Hendricks, environmental scientist.;
Abraham Goldin, environmental scientist Raymond Johnson, .chief,
Ionizing Radiation Surveillance Branch, EPA and George Niewia-
domski, manager, Radiation Hazards, Bureau of Mines, Department
of the Interior.

Gentlemen, I want to thank you for coming today. I understand
that some of you are concerned about testifying. I want to tell you
that you were invited because of your expertise. I know none of you
volunteered information to this subcommittee, rather we have asked
questions of you. I want to assure you that certainly no action as far
as I am concerned will be taken against you. If in some improper way
somebody does, I will take note of it.
Mr. Hendricks, I understand you handled the contract of the public

hearings into the uranium mill tailings program that eventually went
to the Scientists Institute for Public Information is that correct?
Mr. HENDRICKS. Yes, sir, that is right.
Senator BAUCUS. When you first began work on the project, how

did you go about it?
Mr. HENDRICKS. The total project was a detail, a 120-day detail.
Senator BAUCUS. Pull the microphone closer to you.
Mr. HENDRICKS. I first started the project as a detail. I was detailed

to the project to assist in preparation for an environmental impact
statement in support of those standards. Along toward the end of
that detail, I was asked to prepare a statement of work and procure-
ment request for public hearings for that project.
Senator BAUCUS. Did you list several contractors who could per-

form the contract?
Mr. HENDRICKS. I listed maybe three or four.
Senator BAUCUS. Three or four. And to whom did you submit your

analysis?
Mr. HENDRICKS. I submitted the package, the procurement request

and the statement of work, to Dr. Rosenbaum's office.
Senator BAUCUS. What was the response to this submission?
Mr. HENDRICKS. It was unacceptable.
Senator BAUCUS. What were you instructed to do after it was not

accepted?
Mr. HENDRICKS. I was instructed to go back and copy an earlier sole

source justification for using SIPI.
Senator BAUCUS. Why were you requested to do that?
Mr. HENDRICKS. I don't know.
Senator BAUCUS. And did you follow those instructions?
Mr. HENDRICKS. I followed those instructions, copied verbatim the

earlier statement of work, and returned that package to contracts.
Senator BAUCUS. Was the contract sole sourced to SIPI after that?
Mr. HENDRICKS. That was pretty much the end of my detail, and I

think it was.
Senator BA-crcus. In your judgment, could other contractors have

performed this work just as well?
Mr. HENDRICKS. In my judgment, they could have, yes, sir.
Senator BAUCUS. In your judgment, do you consider this—this

eventual outcome, that is, the sole sourcing—improper? Does it raise
any questions in your mind?
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Mr. HENDRICKS. It raised quite a few questions. I wanted to get rid
of that contract in a hurry.
Senator BAUCUS. What questions did it raise?
Mr. HENDRICKS. Well, it raised the timing question. There appeared

to be time for competitive-
Senator BAUCUS. I am sorry, could you speak a little louder. Again,

pull the microphone a little closer.
Mr. HENDRICKS. It raises a question of timing. I had asked the con-

tracts people how long will this take, and they told me about 4 months,
four or five months. Having worked on the project, it appeared to me
that we were probably 6 months away from hearings.
Senator BAUCUS. Do you th ink it was proper to submit the contract

this way, that is, to copy a prior justification and submit it? Does it
raise questions of propriety to you at all?
Mr. HENDRICKS. I had questions about that, yes.
Senator BAUCUS. Now, Dr. Johnson, I have a justification for a sole

source contract to MIT for the study of health effects of radon in
water. In paragraph 2, the justification states, "The competitive proc-
ess would produce time delays that cannot be afforded because of the
high risk of radon exposure." Do you agree with that statement?
Mr. JOHNSON. No, I do not agree with that statement.
Senator BAUCUS. And why not?
Mr. JOHNSON. Because radon exposures in homes have been naturally

occurring for many years, and there is very limited information about
the extent of such exposures. And I would believe there is a need for
evaluating the extent of those exposures in terms of measurements on
concentrations before attempting to evaluate health risk.
Senator BAticus. The justification also states that, "Mathematics,

statistics, physics, chemistry, and medical experts are needed for the
project." I am wondering, in your view, if the real need is for health
physicists, radiation biologists and epidemiologists. Is it your view
that the latter class of specialists is more needed than the former or
does that make any difference to you?
Mr. JOHNSON. Yes, I believe those disciplines would be needed in

such a study.
Senator BAUOUS. As much or less needed than statisticians or chem-

istry and medical experts ?
Mr. JOHNSON. As I indicated earlier, I believe what is needed has

to do more with measurements and evaluation of measurements data.
By measurements I am talking about measuring radioactive concen-
trations in homes as a result of various radon sources that could in-
clude radon from water. These measurements normally would be
carried out by people with training in health physics or radiation
measurements, and the evaluation of such data in terms of health ef-
fects would also be done by healthy physicists or in a broader scale
by epidemiologists.
Senator BAuctrs. Do you agree that not only was there not a need

for urgency when this justification was written, but there is no need
today as well?
Mr. JOHNSON. OK, I would say there is a need for the study. I am

not clear that the additional time savings of possibly 2 or 3 months
by sole source would be justified on addressing this problem.

73-462 0 - 81 - 6
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Senator BAUCUS. In your view, could other contractors have per-
formed this contract just as well?
Mr. JoHNsoN. I would say to start with that I am not clear how a

group of mathematical experts would represent the best people in the
United States for doing this kind of work, that there are other labora-
tories or universities with people skilled in radiation measurements
and interpretation of radiation data who could have easily done this
work as well.
Senator BAUCUS. Are there others who could have done a better

job?
Mr. JOHNSON. Yes, I believe that would be the case.
Senator BAUCITS. So, in your view, these were not the only contrac-

tors who could have performed this job.
Mr. JOHNSON. Yes.
Senator BAUCUS. And also it is your view that 2 or 3 months'

urgency is not required here?
Mr. JoHNsoN. That is accurate.
Senator BAUCUS. Isn't it true that this contract was also unnecessary

because EPA does not yet know how much radon exists in water?
Mr. JOHNSON. That is true. Our official concern for radon in water

was to be evaluated by a nationwide program for measuring levels of
concentration of radon in water. That program was initiated approxi-
mately a year ago and is presently underway. The outcome of that
would let us know something about the national magnitude or the
scope of a potential problem for radon in water. And that
epidemiology study, in my judgment, would be premature.

Senator BAUCUS. Dr. Goldin, I am looking at a contract here on the
impact of pollution to the Wharton School of Business, University of
Pennsylvania. The first paragraph states, "EPA must promulgate a
standard for the disposal of high-level waste within the next 12
months." Isn't it true that high-level waste will not be disposed of
until 1995?
Mr. GOLDIN. It is true that under President Carter's plans actual

disposal of high-level waste would not take place until the middle
nineties. The statement in the justification that it is important that
EPA promulgate its standards within the next 12 months is true,
because that is the requirement for the developinent of the disposal
program by other agencies.
Senator BAIJOITS. But is that EPA requirement reasonable do you

think?
Mr. GOLDIN. The requirement that we do it within the next 12

months?
Senator BAUCUS. Yes.
Mr. GOLDIN. I would say SO.
Senator BAUCUS. Reasonable?
Mr. GOLDIN. Reasonable.
Senator BAUCUS. I understand the present high-level waste disposal

program is not to be in effect until 1990. How do those two statements
square?
Mr. GOLDIN. Well, the EPA standards form a framework for

further requirements by the Nuclear Regulatory Commission and for
actions by the Department of Energy, and there is, as has been stated
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in this paragraph, a long leadtime between the development of the
regulations and actual establishment of the disposal program.
Senator BATTCUS. Are statisticians at a business school best suited to

do this type of work, in your judgment?
Mr. GOLDIN. I have some problems with this document that I have

just received today. In that the statement of work is rather vague.
The statement of work appears to be a mathematical analysis of
of radionuclide monitoring data, and that is about it—a very small
statement of work. It is not entirely clear to me how that connects to
the qualifications of the statistics people. There is a point that has
been made in here in the fourth paragraph, the background of pro-
curement request rationale is a discussion of outliers. And, in general,
when considering outliers and in considering the analysis of the data
is a requirement that the people involved be familiar with the quality
that you are likely to get out of environmental data. I don't know of
any expertise at the Wharton school in this area.
Senator BAITCUS. Would epidemiologists be better suited to perform

this contract?
Mr. GOLDIN. On this one, I would say not; this is not an

epidemiology problem.
Senator BAUCUS. Has the EPA already done work in this area? I

was wondering.
Mr. GOLDIN. EPA has done a fair amount of work in the quality of

environmental monitoring techniques, which is talked about in the
second paragraph of the justification. We have a quality assurance
program that is operated out of our laboratory in Las Vegas, and the
agency has recently established as a policy that all work done by
the agency or contractors, including environmental pollution meas-
urements, including radioactivity, shall have adequate quality assur-
ance procedures.
Senator BAUCIJS. In your judgment, does EPA have capability to

perform the contract in-house?
Mr. GOLDIN. Limited to the scope of work only. The analysis of

the data and the determination of how they fit into apparent models—
although that is not clear—I am not certain that we have that capa-
bility in-house. I am not an expert in the field of statistics.

Senator BAUCITS. Is it possible that you just don't have sufficient
information?
Mr. GOLDIN. I don't know what is available to us in the agency.
Senator BAUCIJS. Are there other sources who could perform this con-

tract as well or better than the Wharton School of Business?
Mr. GOLDIN. My guess is, without specific knowledge in the area,

that departments of statistics in most places would be competent to
perform this sort of work.
Senator BAucus. Did Batelle Northwest Laboratory do a Depart-

ment of Energy project in this area, do you know?
Mr. GOLDIN. Batelle Northwest—let me answer a question which

you didn't exactly ask.
Senator BAIJCITS. All right.
Mr. GOLDIN. I am aware of the work that has been done at Batelle

Northwest on the development of sampling and monitoring schemes
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in such terms of where samples are drawn and how often they are
drawn, which appear to be complete.
Senator BAUCUS. Mr. Dyer, could you describe your duties at ORP ?
Mr. DYER. My current duties or over the past few years?
Senator BAUCUS. Well, let's start with what you are doing now and

see how relevant it is.
Mr. DYER. Primarily I work on completion of contracts and proj-

ect reports.
Senator BAUCUS. Completion, what does that mean?
Mr. DYER. Well, we have done a series of surveys over the last 4

years which required initiating many separate contractual efforts, and,
through various reasons, many of these contracts have taken a con-
siderable amount of time to complete. I think a case in point was one
involving a geochemical study where the principal investigator died
during the contract performance period. But suffice it to say my princi-
pal duties over the last year have been to complete contract require-
ments, review the reports and see what was necessary to get those re-
ports out.
Senator BAUCUS. Have you been involved in any way with the ocean

disposal program for radioactive waste.
Mr. DYER. Yes, that is exactly what I was referring to, closing out

reports and contracts in that specific area, sea disposal of nuclear
waste.
Senator BAucus. Could you describe the Mitre Corp's role in the

ocean disposal program?
Mr. DYER. That would be very difficult for me. I have had no direct

contact with the Mitre Corp. either in their contractural efforts or in
the purchase orders that have been referred to earlier. I can only judge
their role based on two reports that have been provided to us in the
normal circulation of information.

Senator BAUCUS. Who is playing the key role then?
Mr. DYER. My understanding is that it is Mr. Wendel Webber.
Senator BAUCUS. Is he running it?
Mr. DYER. I don't know who the project officer is for the Mitre Corp.

contracts at this time, but he seems to be the direct contact with Mitre.
Senator BAUCUS. He is pretty high up, then, in the organizational

scale of running it is that correct?
Mr. DYER. Well, he was brought on a year ago as a consultant.
Senator BAucus. I know it, but as a consultant, now expert—I think

we have established 20 days later he was made an expert—is he in a
supervisory role of any kind?
Mr. DYER. Yes, he exercises a supervisory role. I think it was brought

out earlier today that he has technical program management over the
staff. There are three staff—myself and two others.
Senator BAUCUS. Is Mitre Corp. performing a key role in the U.S.

ocean disposal policy?
Mr. DYER. To be quite honest with you, I haven't been involved over

the last year at all in international activities. I have not been consulted
or advised directly on these sorts of activities, so I really am not in the
best position to answer that question.
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Senator BAUCUS. Do you know whether Mitre has in any way
changed the course of EPA ocean disposal policy?
Mr. DYER. I don't have any direct knowledge of whether that course

has been changed.
Senator BAUCUS. How about indirect knowledge?
Mr. DYER. Well, I have been handed a review by the Department of

State of a Mitre contract report on international issues—I don't have
the title in front of me—which seems to raise a number of substantive
questions about the direction of U.S. policy. Whether EPA policy is
changed or not I can't answer that.
Senator BAUCUS. That report is pretty critical of Mitre's handling

of ocean waste disposal?
Mr. DYER. Well, I read it at my lunch hour, and it appears to be quite

critical, yes.
Senator BAUCUS. What is the controversy between the State Depart-

ment's view and the Mitre handling? You said you read it over your
lunch hour. What struck you when you read that as to major dif-
ferences?
Mr. DYER. The one thing that seems to come to mind here is their

concern that we are not drawing upon both the international informa-
tion base and policy progress made to date, and it appears that we are
forging new policies not built upon earlier development. That would
be a very brief summation.
Senator BAUCUS. Are the new policies that Mitre seems to be pur-

suing considered by the State Department to be more environmentally
dangerous or hazardous, less sensitive to the environment?
Mr. DYER. Again, I am at a bit of a loss; it was a very quick review.

But it would seem that their concern is that Mitre is not as sensitive
to EPA's environmental concerns as previously evinced by the agency.

Senator BAUCUS. I am going to include a copy of that memorandum
in the record at this point..

F The memorandum referred to above appears in the appendix.]

Senator BAUCUS. Is Mitre the only company, in your judgment, that
could have performed this contract?
Mr. DYER. I have to stress again that I haven't seen the contract.
Senator BAUCUS. Based upon your experience and based upon your

familiarity?
Mr. DYER. I would like to be able to answer that.
Senator BAUCUS. You can qualify, I understand, but based upon

your present knowledge and information, could anyone else have per-
formed this contract?
Mr. DYER. Without having seen the sole source requirements or the

contract requirements themselves, it would be vary hard for me to
answer that.

Senator BAUCUS. Are there any other sources that could perform
ocean disposal work ?
Mr. DYER. Oh, certainly there are, ocean disposal work in general;

if we are talking about technical programs, yes.
Senator BAUCUS. What would some of those be?
Mr. DYER. Well, could I ask you to qualify what areas of ocean

disposal?
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Senator BAITCUS. The same work that Mitre is undertaking.
Mr. DYER. I would have to ask you to tell me what work Mitre has

undertaken. Are we talking about policy development or technical
programs?
Senator BAUCUS. Policy development.
Mr. DYER. In ocean policy development, there is a considerable

number of institutional experts, such as oceanographic institutions, or
the University of Rhode Island or the Ocean Law Group at the Uni-
versity of Virginia, to name a few. In fact, even in California there
are many of what we would call think-tanks on ocean policy who could
do work in this area.
Senator BAUCUS. What about Cal Tech?
Mr. DYER. Again, we would be looking most to those oceanographic

institutions with proven research capabilities.
Senator BAUCUS. Are there others?
Mr. DYER. Than Mitre?
Senator BAucus. Yes.
Mr. DYER. Oh, yes • there would be many others.
Senator BAUCUS. Mr. Niewiadomski, I have a letter written by you

discussing many contracts of EPA. Could you explain how this letter
came about?
Mr. NIEWIADOMSKI. Yes, Mr. Chairman. The letter in question was

written in response to a request from EPA to review a number of
EPA projects.

Senator BAUCUS. Could you just very roughly summarize the con-
tents of the letter?
Mr. NIEWIADOMSKI. Like with any review, the intent is to provide

some constructive comments and identify any areas where there may
be some duplication or there might be some weaknesses in the pro-
posal. We are not trying to be critical of all EPA's contracts, because
we are not involved in it.
Senator BAUCUS. How did you develop this information contained

in the letter?
Mr. N1EWIADOMSKI. I was one of the reviewers and I also solicited

reviews from other researchers in the Bureau of Alines and outside the
Bureau.
Senator BAUCUS. Did your superiors agree with the content of your

letter?
Mr. NIEWIADOMSKI. Yes, they did.
Senator BAUCUS. Your letter discusses phase I of a contract to Har-

vard University on the study of the effects of indoor circulations sys-
tems on radon decay product concentration. You stated this contract
is like putting the cart before the horse. Why?
Mr. NIEWIADOMSKI. Well, phase I, in my professional opinion,

should describe the problem to be addressed rather than trying to
find out what the problems are. In view of the fact that this effort was.
a sole source contract, the proposer should know exactly what the
problems are and propose technologies or ways of trying to solve the
problem.
Senator BAUCUS. You also noted that phase II of this contract ap-

pears duplicative of Bureau of Mines work in this area.

p.
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Mr. NIEWIADOMSKI. Based on the information which we had avail-able to us—that is, the documents which we had provided to us—some of the work on air cleaning as well as attachment appeared tobe duplicating some of the work which the Bureau has been doing in-
house as well as on contract. Moreover, some of this work has been doneby DOE.
Senator BAUCUS. Is there some way for EPA to utilize that in-

formation?
Mr. NIEWIADOMSKI. One of my conclusions is we need to find some

sort of way to coordinate some of these activities. Even though we
are not directly involved in what EPA is doing, our primary objec-
tive is to protect the health and safety of miners. Some of the things
we have done in the past, some of the technology we have developed
can be transferred.
Senator BAUCUS. So this might be a case of the right hand not know-

ing what the left hand is doing. Would EPA in the ordinary course
be aware of your work?
Mr. NIEWIADOMSKI. Well, let me just say one thing. There is an inter-

agency agreement with EPA. It primarily deals with the area of min-
ing, and we have been cooperating with EPA. We have had informal
meetings not only with EPA, but with DOE, with NRC, with NIOSH,
discussing what work they were doing in the area of mining. We could
do the same in the environmental monitoring area.
Senator BAUCUS. Did EPA know before this contract was entered

into about this interagency agreement?
Mr. NIEWIADOMSKI. I am not really sure. I don't know.
Senator BAUCUS. With respect to the contract to Cal Tech for the

study of field monitoring techniques for radon. does Cal Tech have
expertise to perform this work?
Mr. NIEWIADOMSKI. Well, the principal investigator appears to be

a competent scientist in some areas of physics which are not related
to development of monitoring techniques for radon and radon data
isotopes in dwellings. Again, that is based on the information we had
available to review, and the bibliography which they provided.
Senator BAUCUS. Do you think Cal Tech could be the only source

to perform this contract?
Mr. NIEWIADOMSKI. No, they are not. There are other sources.
Senator BAUCUS. That is pretty clear in your mind?
Mr. NIEWIADOMSKI. Yes, sir.
Senator BAUCUS. I have a couple other questions, but the bells are

ringing again. I will recess the hearing for another 15 minutes, and
that will conclude this panel because there are just two or three other
questions, frankly, and I will submit those to the appropriate people
and you can answer in writing for the record so you don't have to wait
around for the next 15 minutes.
The hearing is therefore recessed 15 or 20 minutes.
[Brief recess.]
Senator BAUCUS. The hearing will come to order.
The next witness will be Dr. Rosenbaum, who is the Deputy Assist-

ant Administrator for the Office of Radiation Programs.
Dr. Rosenbaum, do you swear to tell the truth, the whole truth and

nothing but the truth?
Dr. ROSENBAUM. I do.
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PANEL OF EPA OFFICIALS:

STATEMENTS OF DAVID ROSENBAUM, DEPUTY ASSISTANT ADMIN-
ISTRATOR, OFFICE OF RADIATION PROGRAMS, ACCOMPANIED
BY MARY DOYLE, OFFICE OF GENERAL COUNSEL, AND EDWARD
HANLEY, DEPUTY ASSISTANT ADMINISTRATOR, OFFICE OF
MANAGEMENT AND AGENCY SERVICE

Senator BAUCUS. Dr. Rosenbaum, we are going to have to proceed
at this point in only about 15 or 20 minutes' time. There is a major vote
coming up at that time, followed by another vote. and who knows how
many after that. So if we can just keep it very brief, immediately to
the point, avoid extended answers, I think we can get through,,but in
the event I get the feeling we can't cover this material in 20 minutes,
we are going to have to have another hearing.
Dr. ROSENBAUM. May I just say one thing first?
Senator BAUCUS. Sure.
Dr. ROSENBAUM. I am really delighted to have this opportunity. No

tine has ever talked to me no member of your staff ever interviewed
me; and the Inspector General, they have never talked to me yet; and
I, at no time, have ever had a chance to say anything about these
matters. So I am really glad to be here, and I was hoping to have more
of an opportunity to explain things.

Senator BAUCUS. OK, before we dispose of those preliminaries, you
will have an opportunity to do so. That is the whole point of this, to
give you an opportunity to say what you want.
Just briefly, when did you take charge of OR P?
Dr. ROSENBAUM. It was in June 1979, Senator. I think that is right.
Senator BAUCUS. Were there any staffing problems when you ar-

rived, that is, inadequate number or caliber of people?
Dr. ROSENBAUM. There were a great many problems in both re-

sources and in caliber of people.
Senator BAUCUS. How did you plan to deal with those problems?
Dr. ROSENBAUM. Well, I was a little overwhelmed in the beginning.

It was not only I who perceived problems, it was my superiors who
perceived problems, and that is why I was aked to come on board. The
immediate problem I was asked to deal with was we had a number of
regulations and standards which were very, very far behind schedule.
These were standards either imposed by law—by Congress—or were
imposed by the President. And if I may give you an example—and I
don't mean to put this too much on the staff because they had too much
to do on it—but an example is the Uranium Mill Tailings and Radia-
tion Control Act, and some of that activity has come up here, called
for us to promulgate final standards for inactive mills on November 8,
1980—no 1979,1 am sorry, and to promulgate final standards for active
mills on May 8, 1980. As of now, we have not finished proposing even
in the Federal Register the standards for inactive sites, and we will
certainly not be able to promulgate them probably for another year.
Even though we have done everything to expedite, we are only just
beginning work, major work, on the standards that we were supposed
to have promulgated last May. To cut my answer short, there are lots
of other examples of this, and I would be pleased to go through them.
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Senator BAUCUS. Sure. You also brought. on a lot of consultants,
true?
Dr. ROSENBAUM. Yes; I brought—I gave free rein—let me just say

the number of consultants are part of a group allocation called "other
than permanent full-time equivalent"—experts, consultants, all those
people. The number of such man-hours, the number of such people I
can bring in is allocated to me by the process as in the number of
permanent full-time equivalents, and the number of contract dollars
is all that is given to me as a manager.
Senator BAUCUS. Did you request more personnel?
Dr. ROSENBAUM. I have not requested—the way the budgetary proc-

ess works in EPA, I have not had a chance to request more personnel
until recently, and I don't think we have very much chance
actually—
Senator BAUCUS. When did you make that request?
Dr. ROSENBAUM. Well, you don't actually request personnel in the

ZBB, what you do is request projects for priority which are of per-
sonnel and dollars.

Senator BAucus. When did you make that request?
Dr. ROSENBAUM. It is only in the last budget cycle, which was only a

couple of months ago, because I came 
Senator BAUCUS. I am sorry, when did you come in?
Dr. ROSENBAUM. I came in June 1979, and the budget cycle for 1981

was essentially complete at the level of ORP then, and the budget cycle
for 1980, which we are in now, the end of fiscal 1980, had long since
been done. I had no control over that. It is only with the budget cycle
for fiscal 1982 I have been able to play an active role.
Senator BAUCUS. Isn't there some emergency procedure where you

can go to your superiors at OMB and geta hearing reprieve.
Dr. ROSENBAUM. Well, I have tried to work through the process of

agencies, Senator. Everybody has urgent needs.
Senator BAUCUS. I know, but it sounds as if you have a greater pro-

portionate number of consultants and experts than some other
departments or sections. Your needs might be more urgent.
Dr. ROSENBAUM. Let me say something about that if I may. I think

it will make it clearer.
Senator BAUCUS. Sure.
Dr. ROSENBAUM. I have a list, which I will be happy to provide for

the committee, and about half of the 49 consultants and experts—
let me call them, for simplicity, consultants at the moment—that we
have, have charged no time in the last fiscal year. This only goes up to
September 17. They have charged zero hours to the Government. Most
of the rest of them have charged very few hours. So that the num-
ber—now, you might ask why do we have all these consultants if
they are not charging hours? The reason is because these people are
very great experts in particular areas—technical areas—and it takes
quite a while to process somebody as a consultant; therefore, if we need
somebody who is an expert in pathology, like Dr. Benjamin Castleman
who is listed—now recently I think he is going to charge 3 hours for
review 
Senator BArrcus. Is it true you must have a specific purpose in mind

when you hire consultants?



86

Dr. ROSENBAUM. Yes, as far as I know. I am not an expert in pro-
curement regulations.

Senator BAUCUS. But you are responsible for hiring, aren't you?
Dr. ROSENBAUM. I don't do the hiring, I recommend to the personnel

people who make the decision as to whether they are qualified as
consultants.

Senator BAUCUS. When you make recommendations to hire someone,
does the personnel office ever turn you down?
Dr. ROSENBAUM. Yes, they have.
Senator BAUCUS. How often?
Dr. ROSENBAUM. I don't have a good answer. I never thought to

keep a percentage.
Senator BAUCUS. Five percent? 100 percent?
Dr. ROSENBAUM. Certainly not 100 percent. A reasonable number of

times they have turned me down.
Senator BAUCUS. Reasonable means different things to different

people.
Dr. ROSENBAUM. I don't mean to mislead. I am afraid I am under

oath and I don't want to say a number I am not sure of. I don't have
any such statistics in front of me, and I never kept a list of how many
times I have been turned down, but certainly there have been instances.

Senator BAUCUS. Why did you bring these consultants on board
with you?
Dr. ROSENBAUM. Well, I hired them over a period of time, each one

for a specific reason. And I would be glad to either give you some
examples or if you would like you could ask about any one.
Senator BAUCUS. If you hired them for a specific reason, why are so

many doing so little work?
Dr. ROSENBAUM. May I give you an example?
Senator BAUCUS. Sure.
Dr. ROSENBAUM. I just happened to mention this one before. Dr.

Benjamin Castleman is professor emeritus of pathology at Harvard
Medical School, was at one time director of Massachusetts General
Hospital; he was editor of the New England Journal of Medicine,
which is probably the most distinguished medical journal in the coun-
try; and he has agreed to be on call for us to do things when we need
a pathologist as an expert, and we do sometimes, and we just have
needed one in the last week. His specific task is to review 
Senator BAUCUS. My understanding. though, is that the consultants

are hired not for a specific purpose, but more for a specific project,
rather than the purpose of just being available. One could say that
is the purpose—it is a pretty broad purpose. My understanding is it
has to be more specific than that; it has to be a specific project. Is that
right or am I incorrect?
Dr. ROSENBAUM. Would it be all right if Mr. Hanley answers that?

I can't tell you the rule.
Senator BAUCUS. Mr. Hanley—let's swear you in. Do you promise

to tell the truth?
Mr. HANT,EY. I do.
Senator BAUCTTS. Good. Go ahead.
Mr. HANLEY. My understanding of the remil ntion is that if a pro-

gram were to specify that they needed a particular expert to perform
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a task such as Dr. Rosenbaum described, to review from time to time
the following kinds of materials as a part of a process, and made it
understood that this would not be a continuing task and it didn't have
a start and finish of, say, 6 months of continuous work, but rather that
these things were coming up, it was known they were coming up, they
might require a day's work, 3 days' work, and that is the task defini-
tion that is an acceptable task definition for appointment of a
consultant.
Senator BAucus. Dr. Rosenbaum. Did you feel you needed these

consultants because you didn't have enough staff personnel?
Dr. ROSENBAUM. It isn't so much enough, Senator. It is not possible,

in general, at least at the level we are able to hire people, to hire people
of the eminence of, say, Dr. Castleman. There is no way Dr. Castleman
is going to take a job in the Government, or anyone of his level, and,
frankly, most of these people are not all that eager to be Government
consultants at all, and I have had many experts simply refuse to do so,
some of whom we greatly need their help.
My intent, Sena`tor, was to get the very best minds working on the

problems that we had.
Senator BAUCUS. Are you aware that hiring consultants to circum-

vent personnel ceilings violates EPA regulations and the President's
directive?
Dr. ROSENBAUM. Yes. I didn't mean to hire to circumvent.
Senator BAUCUS. Turning to Mitre Corp., did you, personally,

recommend that a sole source contract be given to Mitre Corp. for the
ocean disposal program?
Dr. ROSENBAUM. Yes. Can I just explain a little bit?
Senator BAucus. Sure.
Dr. ROSENBAUM. EPA has more than a million dollars a year of

contracts with Mitre, has had for some years I don't know the exact
number. So this is a small part of EPA's contracting with Mitre.
Mitre does, I believe, about $130 million a year with the Government.
All of it is sole source because as far as I know, their master contract
with the Air Force doesn't allow them to bid on contracts. Mitre is a
federally funded research and development center. It was created by
the Government; it is chartered by the Government, and they are not
allowed to bid on contracts. So all the 100—I am just guessing at $130
million, but that's not very far off—all of that is sole source, as is all
of the EPA work, and because it is a federally funded research and
development center, there is an extra review at EPA that ordinary
contracts don't go through which this contract did.
Senator BAUCUS. Could you please for the record submit the docu-

ment that requires all Mitre contracts to be sole source?
Dr. ROSENBAUM. I will try to get it for you.
Senator BAUCUS. I would appreciate seeing that.
Did you work for Mitre prior to coming to EPA?
Dr. ROSENBAUM. Yes, sir. Not directly prior, but I did work for

Mitre.
Senator BAUCUS. Could you explain in what capacity?
Dr. ROSENBAUM. Well, I have actually worked—to make it even

worse than it sounds, I have worked for Mitre three times, I will volun-
teer. I worked for Mitre when I was a graduate student part time. I
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am just giving these dates approximately if you want the exact ones,
I could supply it for the record. I worked for Mitre from I believe
1974 to 1976.
Senator BAUCUS. Did you discuss this contract with Dr. MacDonald

at Mitre prior to contacting your own staff at ORP procurement?
Dr. ROSENBAUM. Prior to the procurement offer, I believe I did. But

I did not originally discuss—maybe I should explain. When I came
into the office, one of the big problems there that was perceived by me
and my superiors was the oceans program problems. We had, for ex-
ample, some 50 outstanding contracts, none of which had ever been
finished, some of which had been running for many years and some of
which—many of which involved things like the Farallon islands which
is such an important issue now on the West Coast. That was an ex-
ample of the kind of management problems we had on the ocean. We
also had somewhat a—Dr. MacDonald when I first talked to him was
not at Mitre; he was a professor of environmental science at
Dartmouth.

Senator BAUCUS. Did you, personally, recommend a sole source con-
tract to Scientists Institute for Public Information before hearings on
uranium mill tailings?
Dr. ROSENBAUM. Yes. Originally, I believe—Senator, I think they

have two—again to make it sound worse—they have two sole source
contracts. One is for occupational guidance hearings—these are sup-
port hearings, support contract—an one is for the uranium mill tail-
ings hearings. Yes, I did recommend that—I don't know, I am sure I
recommended it. I don't recall tellino•

b 
anybody myself to copy the

statement of—I don't think I did that, but I did recommend that they
do that, yes, sir.
Senator BAUCUS. Are you aware that the original work prepared for

this project by your own staff recommended competitive bidding?
Dr. ROSENBAUM. No, that is not true, Senator. The original work—

the original time we put them on—can I explain the situation please?
Senator BAUCUS. Sure. Well, you heard the testimony of Mr. Hen-

dricks
' 

didn't you?
Dr. ROSENBAUM. Yes, that was the uranium mill tailings thing. I

don't know that I ever saw that list of his myself. I don't recall having
seen it, though he said it came up to mysef, and it was a long time ago
and I don't remember. But I would be perfectly willing to explain
why I recommended SIPI.
Senator BAUCUS. All right.
Dr. ROSENBAUM. It is very difficult to know—we had hearings on

the occupational guidance schedule jointly with NRC. We had come
to an interagency agreement—and OSHA—for some time. They were
way behind schedule and NRC was so upset about it they were ready
to have hearings on their own without us even though under the way
the system works any regulations they make are supposed to be made
within the purview of guidance we send to the President, if he signs it.
The two chairman of the Nuclear Regulatory Commission, because

there were two chairmen in that period, both spoke to me personally
about hurrying up. At the time we gave SIPI the contract originally,
it seemed like we were going to have the hearings in June. I put a
very great stress in involving the public in a substantive way. We
planned to have hearings not only around the country, but on evenings
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and weekends when ordinary people can come. The lobbyists and people
who represent organizations have no problem coming to see us in
Washington and make their views know, and because of that we needed
someone to go about selecting proper sites and setting them up imme-
diately. As it turned out, those occupational things in the process above
me at EPA were held up, which I had no way to know. I had to go on
the basis things weren't going to be held up.
Senator BAUCUS. Are you familiar with the contract to Cal Tech to

study indoor radon?
Dr. ROSENBAUM. Yes.
Senator BA-ucus. Did you, personally, contact Dr. Thomas Tom-

brello of Cal Tech before you began the contract process?
Dr. ROSENBAUM. I contacted Dr. Tombrello to ask if he would be a

consultant because of his expertise in radon measurement. After he
apparently has been—I am not sure of the date, but I think before
he was actually certified as a consultant—I am pretty sure it was
before—I had some technical discussions with him about the measure-
ment of radon, which is a very serious problem because of the enormous
health effects. I guess I would have to say as part of our discussions I
found out that he had been doing—at least he told me he had been
doing work for the Geological Survey in measuring very small changes
in partial pressure of radon in wells before earthquakes. And I already
had his qualifications, of course, because he had submitted his papers
to be a consultant, and I did speak to him about—I had a long discus-
sion with him about the problems we had with understanding what
your instruments are reading.
For example, we are going to monitor probably—I am guessing, but

probably there haven't been more than 15 homes in the United States
which have been monitored for a full year for radon decay product
concentration and what the health effect is. I would like to mention the
estimate of my bio-effects branch, which has been confirmed by the
carcinogen assessment branch, which doesn't work for me, is that
10,000 to 20,000 deaths a year are caused by indoor radon.
Senator BAUCUS. Excuse me, what is that figure again?
Dr. ROSENBATjM. 10,000 to 20,000 deaths a year.
Senator BAUCUS. Caused by indoor radon?
Dr. ROSENBAUM. Yes, sir.
Senator BAUCUS. Whose study is that?
Dr. ROSENBAUM. That is a determination that was made by our bio-

effects branch, and it was independently made by the carcinogen assess-
ment group, and the Department of Energy laboratories that have
studied this have said they don't have any substantial disagreement
with that.
Senator BAUCUS. Would you provide a copy of that for the record?
[The document referred to above appears in the appendix.]
Dr. ROSENBAUM. Yes, I would be glad to.
Senator BAUCUS. Why, then, do you disagree with the scientist who

testified earlier that, in his judgment, there is no urgency, at least in
the realm of 3 or 4 months, with respect to indoor radon?
Dr. ROSENBAUM. I would be glad to say why. Mr. Johnson works

for me, and he is free—we have different technical judgments. This
isn't really a technical judgment, it is a human judgment.
Senator BAUCUS. It is a what judgment?
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Dr. ROSENBAUM. It is a human judgment. If there are 10-20,000
deaths a year now, and if sealing up the houses the way the Govern-
ment is urging will 10,000 
Senator BAUCUS. I am astounded you say there are 10-20,000 deaths

a year caused by indoor radon.
Dr. ROSENBAUM. Every year, and it is particularly acute in Mon-

tana, Senator. [Laughter.]
Senator BAUCUS. I am not aware of anyone in Montana dying because

of indoor radon.
Dr. ROSENBAUM. Well, the cause of death is lung cancer.
Senator BAUCUS. Well, now what kind of lung cancer? There are all

kinds of lung cancer.
Dr. ROSENBAUM. I am not a pathologist and I can't say what kind of

lung cancer.
Senator BAUCUS. Smoking, that's one.
Dr. ROSENBAUM. No, that is the cause. I don't know what kind of

lung cancer it is.
Senator Maxus. Well, how many of those indoor radon deaths are

smokers?
Dr. ROSENBAtTM. I don't know. All that was factored. I didn't make

the technical judgment, Senator.
Senator BAUCUS. Do you stand by it though, that 20,000 deaths a

year are due to radon?
Dr. ROSENBAUM. Yes, 10-20,000 deaths are caused, and EPA stands

by it, and we have communicated to the Department 
Senator BAUCUS. Is that an EPA official policy?
Dr. ROSENBAUM. It is EPA's official technical judgment. I don't

know if it is policy.
Senator BAucus. Will EPA make a press release tomorrow that

says 20,000 deaths are caused by indoor radon every year?
Dr. ROSENBAUM. We have made—the bad thing is it may double.
Senator BAUCUS. Excuse me?
Dr. ROSENBAUM. The really serious thing is it may double with the

sealing up of houses, and that was part of my eoncern.
Senator BAUCUS. A very high official at EPA told me 3 or 4 days

ago it has nothing to do with indoor radon—that is the problem we
have been discussing in the last several months with respect to indoor
radon—rather, it is radon and water. It is nothing to do with building
materials. This is a very, very top official at EPA that mentioned this
to me within the week. So you have got a problem. Someone at EPA
is saying one thing and you are saying something else.
Dr. ROSENBAUM. Senator, what I am saying is the judgment of the

two independent and biological assessments that were done in EPA—
I didn't make either one of them 

Senator BAUCUS. But you stand by it.
Dr. ROSENBAUM. Yes, sir, and Mr. Hawkins, my superior, has writ-

ten to the Department of Energy and said this in two letters that I am
aware of. So it is not only 
Senator BAUCUS. Let me restate. This person said that radon prob-

lems are not due to building materials or construction materials at all.
According to EPA's analysis, the problem is due to radon in water. It
has nothing to do with building materials.
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Dr. ROSENBAUM. Well, the radon in people's homes can come from
many different things.
Senator BAUCUS. From water.
Dr. ROSENBAUM. It can come from water, but that is a minor part

of it. The radon—I was going to say something about the Cal Tech
contract—but the radon problem in Montana is a very, very great con-
cern to the State Health Department, and we have five contracts going
now, two of them going or in the process of being put together, two
of them with the State Health Department in Montana, and for quite
large amounts—
Senator BAUCUS. Are you looking at water?
Dr. ROSENBAUM. No; the water is not the problem there, Senator.
Senator BAUCUS. I am told, just for your information so you are

aware of this, that it is water due to the underground mine in Butte,
Mont. It has nothing to do with building materials.
Dr. ROSENBATJM. I didn't say it was due to building material.
Senator BAUCUS. You said it is indoor.
Dr. ROSENBAUM. Indoor, but I didn't say the cause is building

material.
Senator BAUCUS. Well, outdoors in Butte, Mont.—
Dr. ROSENBAUM. Well, radon is gas. It comes naturally from the

decay of radium, which is an element. The reasons it is much more
intense inside than outside is because it is trapped in the buildings;
it is gas. In the outside it disperses to very high levels. In Butte, Jae-
cause of the inversions they get in winter, it can be very critical.
Senator BAUCUS. Did you order your staff to sole source the con-

tract to Cal Tech?
Dr. ROSENBAUM. First of all, I don't sole source things; we only sub-

mit them to the contract people.
Senator BAUCUS. You asked somebody to do it?
Dr. ROSENBAUM. I certainly asked, because of the time, I certainly

asked that we give—that was one part of the whole radon plan which
I would be glad to discuss, and a vital one. You asked me about Mr.
Johnson, and let me get to that particular point. Say it is 3 to 4 months,
though my experience is more like 6 months—let's say 3 months-3
months, Senator, is roughly 2,500 to 5,000 extra people who will die in
the country. So that 3 months, when you are talking about 10,000 to
20,000 people—or that is the low, if we close up thhouses, 20,000 to
40,000 people a year-3 months is a lot of dead people. Yes, I was con-
cerned about the time. And I think the problem has been known by
scientists for a long time; it has not been acted on by policymakers for
a long time, and I would be glad to go into why.
Senator BAUCUS. It is your personal judgment that 20,000 people in

America have died in the last year due to indoor radon radiation?
Dr. ROSENBAUM. I could double in the future if they seal up houses.
Senator BAUCUS. Your personal judgment is 10,000 to 20,000 people?
Dr. ROSENBAUM. Yes.
Senator BAUCUS. Radon is the primary cause of those 10,000 to

20,000 deaths.
Dr. ROSENBAUM. Yes. And that is not only my judgment, but is the

judgment of the two groups at EPA who independently made such
assessment, and the same way we make them they are made in other
countries around the world.
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Senator BAuc-us. Do a significant number of scientists disagree with
that assessment?
Dr. ROSENBAUM. I don't have any oount. I would say 
Senator BAUCUS. Do they?
Dr. ROSENBAUM. Oh, certainly. I would say—I am sure there are.
Senator BAUCUS. We heard one today who disagrees.
Dr. ROSENBAUM. No, I don't think Mr. Johnson said he disagreed.
Senator BAUCUS. He said it wasn't urgent. If he felt there were sev-

eral thousand that die each year, he would—
Dr. ROSENBAUM. He is probably still in the room, you could ask him.
Senator BAUCUS. Is he?
Dr. Johnson, would you mind coming back up here and let's find

out, if we can, about this. This is obviously relevant. If 10,000 to 20,000
people are dying a year due to indoor radon radiation, I would think
that would be urgent. In your professional judgment, do you think
10,00 to 20,000 people are dying a year?
Mr. JOHNSON. I cannot vouch for that number. I would accept it as

reasonable. I would also like it be known this is natural radiation.
Senator BAucus. What is natural?
Rr. ROSENBAUM. They are still dying.
Senator BAucus. What is natural radiation?
Mr. JOHNSON. It is a natural part of our environment that we have

always been subjected to. What I would like to add for the record, in
light of the significance of this problem, that you should inquire how
much overall emphasis our office has placed upon this problem.
Senator BAUCUS. How much?
Dr. ROSENBAUM. Would you like me to answer?
Senator BAUCUS. In about 1 minute.
Dr. ROSENBAUM. I reprogramed out of our contract budget $2 mil-

lion this year because no one in the Government at the time I had to
make the decision that I knew of was concentrating on this problem
in a major way, and I would be glad to go into the details of that.

Senator BAUCUS. How much attention has been given, in your judg-
ment, Mr. Johnson?
Mr. JOHNSON. I would look at the number of staff people assigned

to this area and, in my awareness, we have one, possibly two and part
of a third person's time devoted to this problem out of the overall
staff of ORP. I believe it should be much greater than that.
Dr. ROSENBAUM. So do I, Senator, believe it should be. We simply

didn't have the wherewithal to take standards people. We are 30 peo-
ple understaffed right now from our own budget allocation. If I were
given some of those 30, I would certainly put them on that problem.
Senator BAUCUS. I heard there are 78 people.
Dr. ROSENBAtTM. He was talking about people at a certain bracket.

We have 173 full-time permanent equivalents this year, and we have
29 other than permanent full-time equivalents, of which, in spite of
all the talk, we have used only half.

Senator BAUCITS. What was the point of this Cal Tech radon study
if radon is a natural phenomenon? Was it the potential to look at
sources of radon. How was it pinpointed?
Dr. ROSENBAUM. I drew up a whole program to attack the problem.

It is true that radon is a natural product. It is also true people are

a
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dying and something can be done to stop it. If someone is dying from
lung cancer, it really doesn't matter whether they are dying from
natural radon.
Senator BAUCUS. We have about 30 seconds.
Dr. ROSENBAUM. In terms of the measurement programs, such as

what we are going to do in Butte, Mont., in a massive way, we ordi-
narily—the question is how do you know what your instruments are
reading. Ordinarily through a series of steps they are related back to
absolute standards developed by the National Bureau of Standards
and you see if you get the same result as the National Bureau of Stand-
ards. In this case, the National Bureau of Standards has never de-
veloped the standards for radon radiation decay.

Senator BAUCUS. Dr. Tombrello told members of this subcommittee
there were other sources who could perform the contract. Why were
you so sure Cal Tech was the only one that could perform the
contract?
Dr. ROSENBAUM. I wasn't so sure they were the only contractor that

could do the work. I did think we had an enormous batch of health 
Senator BAUCUS. Could other contractors have performed just as

quickly?
Dr. ROSENBAUM. r didn't think other contractors would perform as

well.
Senator BAUCUS. Or as quickly?
Dr. ROSENBAUM. Or as quickly.
Senator BAUCUS. Despite what Dr. Tornbrello said that others

could?
Dr. ROSENBAUM. I think others could, but not as well. I think it is

trying to be honest and saying other people could do it.
Senator BAuc-u-s. I have several other questions, and I apologize for

not being able to have you answer more fully due to time constraints.
Either we come back 
Dr. ROSENBAUM. I have had an awful lot of allegations made about

this program. I would welcome a chance to explain. No one has ever
asked me and I have never had a chance to answer these allegations.
I would welcome for the record, under oath, a chance to answer any
questions you would care to give me.
Senator BAUCUS. Let's do that. I will recess the hearing now and

resume the hearing next Thursday, how would that be?
Dr. ROSENBAUM. Fine. What time?
Senator BAUM'S. We will set the time and let you know.
[Whereupon, at 4:12 p.m., the subcommittee recessed, to reconvene

subject to call of the Chair.]
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FEDERAL USE OF CONTRACTORS AND CONSULTANTS

TUESDAY, OCTOBER 7, 1980

U.S. SENATE,
SUBCOMMII ihE ON LIMITATIONS OF

CONTRACTED AND DELEGATED AUTHORITY,
COMMITTEE ON THE JUDICIARY,

Washington, D .0 .
The subcommittee met pursuant to notice, at 9:30 a.m., in room 2228

Dirksen Senate Office Building, Senator Max Baucus (chairman of
the subcommittee) presiding.
Senator BAUCUS. This morning we will resume the portion of the

hearing on the Environmental Protection Agency and continue ques-
tioning Dr. Rosenbaum. Following questions on the EPA, we will then
turn to questions regarding the Federal Communications Commission,
particularly the contract with SCS the FCC is entering into, looking
forward to office space in Arlington, across the river, and, second, a
sole-source contract, which is designed for FCC office space in Arling-
ton and third, we will turn to Mr. O'Malley, who is editor of the Com-
merce Business Daily to look into some of the practices that agencies
enter into listing or not listing various contracts with that periodical.
We will begin first with Dr. Rosenbaum.
Will you please stand?
Do you swear to tell the whole truth and nothing but the truth, so

help you?
Mr. ROSENBAUM. I do.

STATEMENT OF DAVID ROSENBAUM, DEPUTY ASSISTANT ADMIN-
ISTRATOR FOR RADIATION PROGRAMS, EPA, ACCOMPANIED
BY MARY DOYLE, ASSOCIATE GENERAL COUNSEL, AND ED-
WARD HANLEY, DEPUTY ASSISTANT ADMINISTRATOR FOR
MANAGEMENT SERVICES

Senator BAUCUS. Would you please identify the other two witnesses?
Ms. DOYLE. Mr. Chairman, I am Mary Doyle, Associate General

Counsel of the EPA.
Mr. HANLEY. I am Edward Hanley, the Deputy Assistant Admin-

istrator for Management Services.
Senator BAUCUS. Are either of you going to testify for this por-

tion of the hearing?
Mr. ROSENBAUM. They are here because they might be better able

than I to answer questions about legal and administrative matters.

(95)
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Senator BAUCUS. For the record, our first witness is Dr. David Ro-
senbaum, Deputy Assistant Administrator for Radiation Programs
at the Environmental Protection Agency.
On September 25, this subcommittee heard testimony from the EPA

Inspector General, and contracting officials and scientific experts. The
Inspector General testified that her still incomplete investigation has
uncovered troublesome contracting and consultant practices at ORP.
She testified that apparent conflicts of interest occurred involving

several contracts. Contract officials testified that Dr. Rosenbaum cir-
cumvented EPA and Federal procurement procedures.
The panel of environmental scientists testified that many sole-source

contracts were not justifiable, were duplicative and had already been
performed. So today Dr. Rosenbaum will address several subcommit-
tee concerns, including proliferation of sole-source contracts, violation
of EPA procurement regulations, possible conflicts of interest involv-
ing contractors and any other matter that Dr. Rosenbaum might want
to address.
Dr. Rosenbaum, the Federal policy regarding procurement is that

we have competitive contracts wherever possible. Do you agree with
that policy?
Mr. ROSENBAUM. Yes, sir. I am not a procurement officer, but I think

that that is not exactly the wording of the Federal policies.
Senator BAUCUS. That is the tone and thrust of it? That is the

general intent?
Mr. ROSENBAUM. That is right. I think "whenever practicable" is

the actual wording in the Federal policy.
Senator BA-crcus. But the policy is to, whenever practical, to com-

pete, advertise first, and where you cannot. for various reasons, then
sole-source?
Mr. ROSENBAUM. I am very sympathetic to the idea of competing as

much as possible. I have been on the other side of the issue in my life.
I have run my own business and I understand the reasons for that
policy. There are problems with any procedure, but I can't think of a
better overall structure.
Senator BAUCUS. Why do you think competing as a general rule is

good policy?
Mr. ROSENBAUM. I think it is good policy because it gives many firms

a chance at business that they might not otherwise know about or
have entrance to, though I think that the appearance of the chance
is often more than the reality of the chance. I mean that the actual
procedure is often set up in such a way that, even when rigorously
followed, the competition is not as equal as it might seem.

Senator BAUCUS. Mr. Mathis, head of EPA's Contract Division,
testified that about 79 percent of all EPA procurements for fiscal
1979 were competitive. Do you agree that figure appears to be generally
in line with the policy to first try to compete and advertise rather than
sole-source?
Mr. ROSENBAUM. I don't think that that number is a policy. Each

contract has to be judged on its own merit. I am perfectly willing to
accept the figure.
May I explain why our program has a higher percentage of non-

competitive contracts than the EPA average?

I.
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Senator BAUCUS. Why your program what?
Mr. ROSENBAUM. Why we have larger percentage?
Senator BAUCUS. OK, very briefly. We will get into that a little later.
Mr. ROSENBAUM. Then I will wait. That is fine.
Senator BAUCUS. Mr. Smith, the contracting officer for ORP, testi-

fied that total procurement at ORP at this time was only 49 percent,
that is, roughly 50 percent competitive. I am wondering whether ORP's
procurements in your judgment are in line with the Federal policy
that the contracts be competitive?
Mr. ROSENBAUM. I think the figure given last week was that 49 per-

cent of ORP contracts were noncompetitive. I think the actual per-
centage is 47.

Senator BAUCUS. What about the question?
Mr. ROSENBAUM. I am sorry.
Senator BAUCUS. The question is, are ORP's procurements in line

with Federal policy to compete whenever possible?
Mr. ROSENBAUM. I think they are in line with policy to compete.

Numbers are not the same as EPA policy.
Senator BAUCUS. Excuse me.
Mr. ROSENBAUM. I think ORP's procurements are definitely in line

with the policy.
Senator BAticus. Overall EPA is 80 percent competitive.
Mr. ROSENBAUM. Yes.
Senator BAUCUS. ORP is less, about 50 percent competitive.
Mr. ROSENBAUM. Yes, that is right.
Senator BAUCUS. Only half of ORP's contracts are competitive. That

doesn't seem to be in line with 80 percent for overall EPA procurements.
Mr. ROSENBAUM. The number is quite different, but the number is

not a policy.
Senator BAUCUS. What is the policy at ORP?
Mr. ROSENBAUM. The policy is to go competitive unless there seems

to be only one possible place to go, or unless the additional time would
not be reasonable to take. That is the policy.
Senator BAUCUS. The EPA Inspector General testified on Septem-

ber 25 that her investigators received information that you personally
initiated most of the sole-source contracts proposed by ORP. The
subcommittee staff, has received the same information. Much of this
testimony came from Ray Brandwein of your office.
Is this testimony accurate?
Mr. ROSENBAUM. I have initiated a considerable number of sole-

source contracts. I do not think I initiated most of our sole-source
contracts. I must point out that the Inspector General emphasized
that she had not spoken to me and that her investigation is tentative.
She hasn't in any way 
Senator BAUCUS. That is right.
She says he hasn't completed it. That is based upon information to

date.
Mr. ROSENBAUM. Yes.
Senator BAUCUS. Do you disagree with Mr. Brandwein's assertion

that you personally initiated 
Mr. ROSENBAUM. I don't remember him saying I initiated most of

them. We could go through contracts individually and talk about each
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one, if you want. I don't have the list of contracts in front of me to
know which ones I initiated. It is my impression that I probably
didn't personally initiate most of the sole-source contracts.
Senator BAUCUS. But a good number?
Mr. ROSENBAUM. I certainly initiated a good number. Yes.
Senator BA-crcus. She also testified that she has received testimony

that you discussed contracts with contractors in advance of the pro-
curement process.
In addition, the persons received proposals for many of these con-

tracts before the contracting office did. Is this accurate?
Mr. ROSENBAUM. There were some instances with universities and

perhaps one or two other nonprofit concerns. I did discuss the work.
May I say something about that?
Senator BAUCUS. Sure.
Mr. ROSENBAUM. In the first place I have been advised by the Gen-

eral Counsel's office that none of these things break any laws or reg-
ulations. I have a memo on this to submit for the record.
Last spring—in May, I think—I was advised three times within a

very short timespan that this was contrary to an EPA policy, which
is what is at issue here. The result was, as far as I can best remember,
and I don't keep a log of everything I do, that I haven't done it since.
I wasn't aware of the policy. Once it was explained to me, I stopped

doing it.
Senator BAUCUS. So you are stating that, yes, your actions were in

violation of EPA procedures, even though you were not aware of the
procedures at the time?
Mr. ROSENBAUM. They were against what EPA policy was, yes.

That is right.
Senator BAUCUS. May I ask why you were not aware of EPA

procedures?
Mr. ROSENBAUM. I am not a contracting officer. These things, as I

understand it, are explained in the Procurement Office's Manual.
Senator BAUCUS. But you are the program Director?
Mr. ROSENBAUM. Yes, sir.
I should have been aware of it and I wasn't. I assure you it was

done with the very best motives, Senator. In fact, we are encouraged
by the EPA policy to go out and discuss with people our problems
and .to see what kind of capacity they have to help us. It is almost
inevitable that, if you go out and discuss with the people your prob-
lems, they may get the idea to submit a proposal. But I haven't done
any of that since the first warning.
There is a very fine line dividing what may and may not be dis-

cussed. It is somewhat different, I think, for universities or other
places that simply don't, for whatever reason, bid on contracts. In
that case, if you put out a competitive RFP, you just will never hear
from those people.
You asked me, Senator, by the way, to get you a copy of the part of

the Mitre contract which prohibits them from competing for contracts.
I have that for the record.

Senator BAUCUS. You say it is EPA policy to encourage EPA per-
sonnel to discuss various subjects with contractors. Is it also EPA's
policy to encourage solicitations?

410

p.
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Mr. ROSENBAUM. It is against. EPA policy for a program official to
specifically ask someone to submit a proposal.

Since that has been explained to me, I haven't clone it.
Senator BAUCUS. So you agree with the prior testimony that you

were warned at least twice that discussing contracts with contractors
in advance of the procurement process violates Federal procurement
regulations as well as EPA?
Mr. ROSENBAUM. It is not a regulation. It is an EPA policy.
Senator BAUCUS. It is not a Federal regulation?
Mr. ROSENBAUM. That is what I have been advised. You could ask

Ms. Doyle.
Senator BAucu-s. Since those warnings you have discontinued that

practice • is that correct?
Mr. ROSENBAUM. To the best of my recollection, Senator, I haven't

done it since then.
Senator BAUCUS. Also according to previous testimony, you were

warned by contract officers in late May and after that date. Do you
recall discussing a grant proposal with Dr. Kleitman at MIT?
Mr. ROSENBAUM. I don't remember the exact dates.
Senator BAUCUS. Did you talk to Kleitman after the warnings?

That is the question.
Mr. ROSENBAUM. Kleitman is a consultant and does a good deal of

work for us.
Senator BA-crcus. Did you discuss the grant proposal with him?
Mr. ROSENBAUM. I honestly don't remember.
It is my impression that I haven't talked to people about the con-

tracts since then.
Senator BAUCUS. According to Executive Order 11222, consultants,

advisers or other special employees must refrain from any use of his
public office which is motivated by or gives the appearance of being
motivated by the desire of private gain for himself or other persons,
including—particularly those including his family—business and
financial ties.
William Mathis the top EPA contracting official testified on Sep-

tember 25 that EPA procedures require contractors to disclose if any-
one performing a particular contract is an employee of EPA.
Mr. Mathis further testified that for the purpose of these procedures,

consultants and experts are considered EPA employees. Do you know
of any contractors who are using EPA employees to perform contracts
with ORP ?
Mr. ROSENBAUM. I have a memo from the General Counsel's Office.

It is very short. There is no such instance in ORP 
Senator BAUCUS. There is no what instance?
Mr. ROSENBAUM. There are universities with whom there are con-

sultants, who also have contracts. That is in no way a conflict of in-
terest under any Federal regulation. Those consultants have not in
any way participated in EPA's decisions to award the contracts, and
there is no double billing involved at all. This is completely in accord
with Federal law, regulations, and policy, as far as I know.
Senator BAUCUS. Mathis testified that EPA procedures require the

contractors to disclose if any contract is being performed by employees
of EPA.
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Mr. ROSENBAUM. Yes.
Senator BAUCUS. Was that done in this case?
Mr. ROSENBAUM. The list of consultants is known, is a public list.

I don't understand the import of the question. I really don't under-
stand this line of questioning.
Are you asking whether some regulation was violated?
Senator BAUCUS. The question is whether the contractor disclosed

the information that there are EPA employees working on these same
contracts. That is the question.
Was that disclosed?
Mr. ROSENBAUM. I don't have the contract material in front of me.

The list of consultants is a public list. I would be happy to submit a
memo for the record which has been given to me by General Counsel's
Office explaining the conflict of interest procedures. They haven't been
violated in any of these cases at all.
Senator BAUOUS. The problem is, though, that in previous testimony

the contracting officials testified that had they known of this duality,
they would not have approved the contracts.
Mr. ROSENBAUM. Sir, I don't remember such testimony, but I don't

believe that is true.
There is no conflict of interest in any situation. There is no double

billing. I think what they have said is they would have sought review
by the General Counsel's Office. I believe that is what they said.
Senator BAUCUS. Excuse me.
Mr. ROSENBAUM. I believe what they said is they would have sought

review by the General Counsel's Office.
In general they did know in fact and in fact we have such a review

by the General Counsel's Office. We would be more than happy to sub-
mit it for the record.
The import of that review is that no laws, regulations, or policies

were violated.
Senator BAUCUS. Have you ever advised the Contracts Office of any

possible conflicts regarding experts and consultants paid by EPA?
Mr. ROSENBAUM. Let me say two things: One, I don't think there

were any possible conflicts; two, I have been completely open with the
Contracts Office at all times, which is how in fact they knew that I was
talking to various people and how the original conversation came up
about that. I have told the contracting officers everything all the time.
I am sure they would be happy to testify to that.
Senator BAUCUS. Mr. Mathis' testimony is a little unclear, frankly,

on this point. He did say that he was for proceeding and wanted to
know more information. That is certainly at the very least an ap-
parent conflict of interest?
My question is: Why wasn't this information disclosed to the con-

tracting officers?
Mr. ROSENBAUM. In general it was disclosed to the contracting

office. Mr. Mathis is the head of the whole chain. I have always been
completely open, and as far as I know everybody has been completely
open with the contracting officers. We are lucky enough to have them
housed with us. So they have a great deal of intimate knowledge of
the program. Would it be all right for Mr. Hanley to explain?
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Senator BAUCUS. Let me say this. Ms. Galatis and Mr. Smith testi-
fied that in their role as ORP contracting officers, they were unaware
of this information at the time they were reviewing contracts. Those
were ORP contracting officers who said to my staff that they were un-
aware at the time.
Mr. ROSENBAUM. But as far as I know, we have been completely open

at all times. I will be very sure to inform them in the future. I don't
think there was any conflict of interest, apparent or otherwise.
I would be happy to discuss any specific case you would like to name,

Senator.
Senator BAUM'S. Did you personally recommend that a sole-source

contract be given to Scientist's Institute for public information to
prepare public hearings on the uranium mill tailings?
Mr. ROSENBAUM. Yes, sir, I did.
Senator BAUCUS. Dan Hendricks of ORP testified that he prepared

the scope of work for this contract that included a list of several con-
tractors. He also stated that he forwarded his work to your office; but
it was rejected. Further, he testified that he was told to copy verbatim
a previously sole-source contract at the instruction of your office.
Is that an accurate statement of what transpired between Mr. Hen-

dricks and yourself?
Mr. ROSENBAUM. No. It is not at all.
Senator BAUCUS. Why is that inaccurate?
Mr. ROSENBAUM. I don't think he testified it was under the direction

of my office. I never told him to copy anything.
That might have been a reasonable procedure for the reason that the

first contract and the second were very similar. I never told him any-
thing of the kind. I didn't have a conversation with him. Somebody
might have, but I didn't. I wasn't aware of it.
Senator BAUCUS. You didn't tell him to copy the sole-source

contract?
Mr. ROSENBAUM. Absolutely not.
Senator BAUCUS. Did you tell him to sole-source it, period?
Mr. ROSENBAUM. I didn't even know Mr. Hendricks was working

as the project officer until just before the hearings last week.
I did not assign him to be the project officer. I did not remove him

as the project officer. I did instigate the idea of giving SIPI the con-
tract, but I did not have any dealings with Mr. Hendricks. I didn't
even know he was the project officer.

Senator BAUCUS. Somebody is either not telling the truth or is living
in a different world.
Mr. ROSENBAUM. No. I don't think that is the case. I think Mr.

Hendricks was probably assigned by his branch chief, who works for
his division chief, who works for me. In general, I do not have day-
to-day control over each one of the contracts and each one of the
procedures.
Senator BAUCUS. Let's take what he said step by step. Did he pre-

pare a scope of work to this contract?
Mr. ROSENBAUM. I don't know, Senator. I wasn't aware.
Senator BAUCUS. It included several contracts. You don't know

whether that is accurate or not?
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Mr: ROSENBAtTM. I believe his branch chief is in the room. You
might want to ask him.
Senator BAUCUS. I am asking you what your knowledge is.
Mr. ROSENBAtTM. I don't know.
Senator BAUCUS. He stated that he forwarded his work to your

office; it was rejected. Do you know anything about that?
Mr. ROSENBAUM. When he said he forwarded it, it would have to

go through a long chain. I don't know what he meant by "rejected."
Senator BAucus. Did it come to your office?
Mr. ROSENBAUM. Not to my knowledge, Senator. But I get probably

350 papers a day. As I say, I was not aware Mr. Hendricks was the
project officer.

Senator BAUCUS. Actually he testified it went directly to your office.
You don't remember ever receiving his recommendation?
Mr. ROSENBAUM. To go to my office is to go to an organization and

not to go to me personally. Many things come to my immediate office
which I never see.
Senator BAUCUS. Regardless of all this, did you tell him to sole-

source
Mr. ROSENBAUM. I did instigate giving SIPI a contract. I would

be more than happy to explain why.
Senator BAUCUS. Are there other contractors that could have that

contract, that can perform that same work?
Mr. ROSENBAUM. There probably are other contractors which could

perform that work.
Senator BAucus. Contractors who could perform the same work?
Mr. ROSENBAtTM. Yes; I would be happy to say why I suggested it

to SIPI.
Senator BAUCUS. Since you are so eager to explain it, please do.
Mr. ROSENBAtTM. The EPA policy is, in general, as I understand it,

that when a proposed regulation is put in the Federal Register, about
60 days are allowed for comment.
During those 60 days, EPA likes to have hearings as part of the

public comment. I put a very great stress on allowing the general
public to have an input into the process. That means much more elabo-
rate planning than we would otherwise do.
For example, instead of just having hearings in Washington, which

would be convenient for us, and telling everybody to show up at a
hearing room at a certain hour to testify, we have made an effort to
plan our hearings so that they would be held around the country, par-
ticularly in the areas that are most concerned, as well as in Washing-
ton, and to be held at hours in which people who are not paid to come
to the hearings can come, namely, weekends and on nights, as well as
during the work day.
Because of that, one has to plan to have the backup work for such

hearings done in time for when the Federal Register gets through the
EPA system. Sometimes it takes a long time. In the case of the ura-
nium mill tailings we will be having—shall I go on?
Senator BAUCUS. Go ahead. I am listening.
Mr. ROSENBAUM. In the case of the uranium mill tailings, we ex-

pected to have hearings starting in September. Had we not had a con-
tractor on board immediately, then we could not have been prepared
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to have hearings in the West, where the uranium mill tailings are and
when people could come, on nights and weekends, and have the whole
thing work smoothly. Because SIPI had no conflict of interest, they
were 
Senator BAUCUS. I am sorry. I hear the words but it doesn't make

much sense to me. Why, still, didn't you compete it? Why? I don't
understand.
Mr. ROSENBAUM. If we competed it, we would not have the contract

let and we would not be able to have the hearings.
Senator BAUCUS. Why?
Mr. ROSENBAUM. The procedure takes, in my experience, and we

would be glad to provide for the record the actual numbers 
Senator BAUCUS. Sixty days, I am told, 2 months.
Mr. ROSENBAUM. It takes approximately 9 to 12 months to let a com-

petitive contract.
Senator BAUCUS. Nine months?
Mr. ROSENBAUM. I would be happy 10 supply the records as to when

we put contracts in and when they are actually let.
Senator BAUCUS. The information I have generally is about 150 days

at the most.
Mr. ROSENBAUM. Senator, I would be happy to supply for the record

the actual record of that.
Senator BAUCUS. I see your colleagues nodding in agreement with

my statement that it is less than half a year on the average.
Mr. ROSENBAUM. Senator, the facts are demonstrable. We have dates

as to when we put things into the competitive process. We have dates
when the contracts are let. One can just see how long it takes as a
matter of practice. It may be true that people aim in some
theoretical—

Senator BAUCUS. How long after you gave the SIPI contract did you
have these hearings?
Mr. ROSENBAUM. We haven't had the hearings yet. We will have the

hearings probably in November.
Senator BAUCUS. When was the SIPI contract let.?
Mr. ROSENBAUM. I don't know when it was actually let.
Senator BAUCUS. Two months ago, 3 months ago, a year ago, 10 years

ago? How long?
Mr. ROSENBAUM. I think it was let a couple of months ago.
Senator BAUCUS. You think, you don't know when it was let?
Mr. ROSENBAITM. I don't know exactly. It was let as fast as we could

go do it.
Senator BAUCUS. You don't know whether it was 2 or 3 months ago?
Mr. ROSENBAUM. I don't have the date in front of me. You have all

the records.
Senator BAUCUS. The hearings are not until November?
Mr. ROSENBA1TM. Yes.
Senator BAUCUS. What date in November?
Mr. ROSENBAUM. I think the contract was let within the last month.
The hearings are going to be next month, Senator, and we have

very little time to prepare. In fact, it will be a very arduous and
difficult task to prepare by November the kind of hearings where the
public, in the region concerned, can have real input, even letting the
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contract noncompetitively. It would have been impossible had we not.
Senator BAUCUS. Last month? That was August—September, Octo-

ber, November—that is 3 months.
Mr. ROSENBAUM. It gives us 3 months to prepare for the hearing.
Senator BAUCUS. I am told most competitive procedures take about

3 months.
Mr. ROSENBAUM. Senator, we will supply for the record if you wish

the actual numbers, but in fact, the competitive procedures take 9 to 12
months.
Senator BAUCUS. My understanding is that the contract of SIPI was

requested in April. The hearings will be in November?
Mr. ROSENBAUM. That is right. Even with this procedure, we did not

get the contract until last month. We would not have had the contract
competitively let by November in my opinion and I think the record
will demonstrate that. We would not have let it by November, never
mind by last month.

Senator BAUCUS. The request was in April. You have a hearing in
November. That is quite a few months. It seems to me that if you had
gone through the competitive process, it wouldn't have taken any
longer; second, why does 1 month make that much difference?
Mr. ROSENBAtTM. I don't think the American taxpayers would have

gotten any "break." I do think it is better to have competition, if you
can do it. In fact, we had given an 8—A firm, for example, a non-
competitive contract for similar things under the 8—A procedures. It
takes a great deal of time to prepare for these hearings. As it is, we will
only have about 2 months to prepare for them. In a competitive pro-
cedure, we would not have had any. The contract can't be let the day of
the hearings. It takes months to get these things prepared in order
that such hearings can be held.

Senator BAUCUS. Mr. Hanley, what is your experience concerning
the average time it takes to sole source a contract?
Mr. HANLEY. For a sole-source contract?
Senator BAUCUS. Yes.
Mr. HANLEY. I don't know that figure offhand. I would guess the

sole-source contract typically takes from 2 to 3 months to award.
Senator BAucus. Two to three months?
Mr. HANLEY. Yes.
Senator BAUCUS. What is your experience with competitive

contracts?
Mr. HANLEY. I believe the average for the agency would be between

5 and 6 months.
Senator BAucus. Between 5 and 6 months?
Mr. HANLEY. Six months is probably closer. The figure that I think

we have for fiscal 1979, the last year we have complete figures for, is
150-some days on average. It is important to understand those, of
course, represent the average for some 3,000 awards.
Senator BAUCUS. Some are longer and some are shorter?
Mr. HANLEY. Certainly. A contract of considerable size or com-

plexity could take substantially longer. Obviously there are some
that take less.

Senator BAUCUS. Is the SIPI contract one of considerable size and
complexity?
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Mr. HANLEY. I am not familiar enough with the substance to know
how to answer that. I don't believe the size is that great. But quite
often it is not the mere dollar amount that is involved that determines
the time.

Senaotr BAUCUS. Dr. Rosenbaum, is the SIPI contract one of such
size and complexity that it would take much longer than the average
150 days to complete?
Mr. ROSENBAUM. I don't believe, Senator, that we have ever let a

competitive contract in 150 days.
Senator BAUCU s. You have never let one, have you?
Mr. ROSENBAtTM. Yes. We have let lots of them. None of them take

150 days. We have many that have taken more than a year. If, in fact,
it had taken 150 days to competitively let a contract for the mill tail-
ings, we would not have been able to use it for the hearings; 150 days
would have meant that the contractor came on in such a time that they
would not have been useful to perform the function.
Senator BAUCUS. Stanley Lichtman of ORP is listed as the project

officer on this contract. Did you select him?
Mr. ROSENBAUM. Let me explain how that procedure 
Senator BAUCUS. First of all, did you select him?
Mr. ROSENBAUM. I don't know. I will explain to you how it came

about.
Senator BAUCUS. Did you personally select him or did somebody

else?
Mr. ROSENBAUM. It was sort of a consensus I think. That is what

I am trying to say.
Senator BAUCUS. Who did select him?
Mr. ROSENBAUM. I was involved in selecting him.
Senator BM:7GUS. Explain what happened; that is, how he was

selected and who selected him?
Mr. ROSENBAUM. I don't know the answer, but I can easily imagine

what happened.
Senator BAucus. So you don't know what happened?
Mr. ROSENBAUM. I think if you let me explain it will be clear.
Senator BAUCUS. All right.
Mr. ROSENBAUM. Because I came in right at the beginning of the

fiscal year, I had to concentrate first of all on improving the quality of
the standards and the guides that we were putting out. I could not
immediately review the contracting proposals for the year.
Senator BAUCUS. Excuse me, Dr. Rosenbaum. We have a lot of

questions here. If you could keep your answers much shorter and more
to the point, more responsive, we will both get along a lot better. So
the question is: Who selected Stanley Lichtman ?
Mr. ROSENBAUM. I don't know, Senator. I could explain. I sat down

with each division director and then one branch chief at a time. We
went for as many hours as necessary over the contracts proposed by
that branch. Out of that we dropped about $2 million out of the pro-
posed contracts because I though that they were not justified, or they
were not important enough. That money went into radon. Some of that
money was assigned at that time to other proposals. In the discussions
with the division head and the branch chief we sometimes nominally
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assigned someone in that branch chief's branch to be the project
officer, even though that person wasn't in the room.
Mr. Lichtman was undoubtedly so assigned. The reason he was un-

doubtedly so assigned was that he was in charge of writing the

Uranium Mill Tailings Control Act standards and therefore he seemed

like a logical person.
Senator BAUCUS. Did you personally have anything to do with the

selection of Stanley 
Mr. ROSENBAUM. I may very well have.
Senator BAUCUS. You did?
Mr. ROSENBAUM. I don't remember. I probably did.
Senator BAUCUS. Probably did. That is all you know. Did Mr.

Lichtman write a memorandum insisting that his name be removed
as project officer because it was done without his knowledge?
Mr. ROSENBAUM. He didn't write a memorandum to me. He wrote a

memorandum to Mr. Brandwein, which I was not even aware of.
Senator BAUCUS. He did write a memorandum to Brandwein asking

that his name be removed?
Mr. ROSENBAUM. Yes. I think Mr. Brandwein talked to me about

that before the last hearing. I recalled the conversation in which I said
I would be the project officer for the moment. In fact, it was just a
holding procedure. Mr. Lichtman should have been informed by his
branch chief or his division head. It was just a slipup that he wasn't,
but since he was in charge of all the uranium mill tailings work 

Senator 13Arcus. Project officers are supposed to prepare work on
the contract from the outset. Isn't that the job of the project officers?
Mr. ROSENBAUM. Yes. There wasn't any work to be prepared.
Senator BAUCUS. Do you think it is improper for Mr. Litchman to

be named project officer, that is the person responsible for the project
without first consulting him, asking his permission, approval?
Mr. ROSENBAUM. No. I don't think people are ordinarily asked for

their permission to be project officer. They are assigned to be the
project officer.
Senator BAUCUS. It is assigned without prior consultation?
Mr. ROSENBAUM. Yes.
Senator BAUCUS. Is that the general practice?
Mr. ROSENBAUM. Well, I don't know.
Senator BAucus. Is it standard practice for somebody to be assigned

as project officer without consulting with him? Is that standard
procedure?
Mr. ROSENBAUM. I don't know. I don't usually assign project officers.

I have had very little to do with assigning project officers.
Senator BAUCUS. Could you answer the question? You don't know

whether that is standard procedure?
Mr. ROSENBAUM. No. I imagine that, because people will work to-

gether, they are generally told they have been so assigned.It isn't an
option of someone. They are assigned.

Senator BAUCUS. Yes or no. Is it standard procedure to assign the
person as project officer without asking him or talking in advance
about it ?
Mr. ROSENBAUM. I don't know. I don't think there is a standard

procedure.

T.•
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Senator BAUCUS. Sometimes somebody is assigned, sometimes some-
body is not assigned?
Mr. ROSENBAUM. I think that is right.
Senator BAUCUS. IS that a good way to run a railroad?
Mr. ROSENBAUM. We have had actually very little trouble with this

sort of thing.
Senator BAUCUS. I don't know. Lichtman had some trouble with it.
Mr. ROSENBAUM. I think if you ask Mr. Lichtman in detail you will

find he didn't have trouble. His concerns were satisfied about it.
Senator BAUCUS. Yes, he did get his name off.
Mr. ROSENBAUM. What should have happened is that we should have

explained to him what it was about. He probably would have been glad
to be the contract officer, since he is in charge of writing the uranium
mill tailings standards.
Senator BAUCUS. Did your office list Dave Bernhardt of the Las

Vegas office as the project officer on the proposal contract for Cal
Tech?
Mr. ROSENBAUM. Probably, for the same reason. The Las Vegas

laboratory is the closest ORP office to Cal Tech. In order to save Gov-
ernment traveltime we assigned someone from there as project officer.
Senator Mucus. Do you intend to continue this practice?
Mr. ROSENBAUM. I don't know what practice you mean.
Senator BAUCUS. Listing names of people as project officers again

without prior consultation.
Mr. ROSENBAUM. I would imagine.
Senator BAUCUS. You don't see anything wrong with that?
Mr. ROSENBAUM. I would imagine in the normal course of things

that I will never be in the situation where I will ever assign a project
officer again. That wouldn't be an ordinary part of my duties. It was
because of the extraordinary situation that I was in that I did it.
Senator BAUCUS. Did you personally call Dr. Tombrello of Cal Tech

before calling the Procurement Office?
Mr. ROSENBAUM. In fact, I did. In fact, I told the contracting officer

about it.
Senator BAUCUS. Did you ask Mr. Brandwein of your office to sole

source the contract to Cal Tech?
Mr. ROSENBAUM. I don't know who I asked.
Senator BAUCUS. Did you direct him to?
Mr. ROSENBAUM. I certainly thought the contract should be sole

source to Cal Tech.
Senator BAUCUS. So the answer is "Yes," you did ask Mr. Brand-

wein to sole source?
Mr. ROSENBAUM. Mr. Brandwein doesn't sole source things. That is

why I was hesitating. Mr. Brandwein processes papers. If the intent
of the question is to ask whether I was trying to get the contract given
to Cal Tech, the answer is "Yes."
Senator BA-crcus. Dr. Tombrello told the subcommittee staff that

other sources could have performed the contract. In addition, the
Bureau of Mines expert testified there are other more experienced
sources. You stated previously that no one could do the job better and
faster than Cal Tech. How does your statement square with the state-
ments of others, who stated that other contractors could do a better
job than Cal Tech?
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Mr. 1OSENBA173f. In the first place, I rather think that that is not
an .accurate representation of Dr. Tombrello's opinion. The contracts
people have since talked to him. But you could ask Dr. Tombrello your-
self. I think the import of it is that there are other places that have
some radon experience, who could, given enough time and money,
eventually get up to speed.
But I think it is true that Cal Tech's qualifications are unique. Right

now the contracting office is, because of these hearings, investigating
that question in great detail. I rather think that is the conclusion they
will come to.
Senator BAUCUS. The conclusion again is?
Mr. ROSENBAUM. Is that no one could have performed at that level

at that time what we needed done other than those people.
Senator BA-ucus. I have here staff notes. There is no legal value be-

cause it is not a transcript? But my staff talked to Dr. Tombrello.
This is a memo to the file dated September 4. Tombrello said other
sources could perform, the contract. They are GE Research Labora-
tories and the University of California at Berkeley Radiation
Laboratory.
Mr. ROSENBAUM. I am familiar with each of those places. And I

think what I said still stands. GE has an obvious conflict of interest
because some of the devices that are, called for to be tested under the
contract were in fact developed by GE.

Senator BAUCUS. But the Bureau of Mines testimony at the earlier
hearing is very clear. In their view, other sources could perform the
same work, and in fact do a better job.
Mr. ROSENBAUM. He is entitled to his opinion.
Senator BA-crcus. The question here is the degree to which you try

to find other contractors, other sources that can perform the work that
is being sole sourced. Do you make any effort, do you try to find out
whether others can do the job
In the case of Cal Tech, what effort did you undertake? What dif-

ferent sources did you contact? Can you name them, can you give us
an indication?
What is the procedure in your office for seeking sources in order to

reach a legitimate determination of whether or not to sole source?
Mr. ROSENBAUM. I would be happy to explain what I did in this

instance. It partly is colored by what was brought out before about
the urgency of the radon problem and the number of lives at risk.
The measurement of radon is a very specialized art.
Senator BAUCUS. Before we get into urgency, let's discuss how

many other sources can perform the job. Aren't there other 
Mr. ROSENBAUM. My belief, Senator 
Senator BAUCUS. Contractors?
Mr. ROSENBAUM [continuing]. Is that no one could perform the job

at the level of Cal Tech at that time.
Senator BAUCUS. How many different sources did you consult in

order to determine whether or not they too could perform the job?
Mr. ROSENBAUM. There were very few people in this field.
Senator BAUCUS. How many? Can you name them right now. Name

other sources that you did sit down and talk with and also indicate
the length and depth of the discussion you had with each of those
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sources? I am giving you your opportunity. How many others? IDici
you talk to one person, one other source?
Mr. ROSENBAUM. I talked to people in the field. I was very familiar

with GE's work. They had an apparent conflict of interest. I had
visited Lawrence Berkeley Laboratory and sat in on the Department

of Energy review of their work.
Senator BAUCUS. Did you make a legitimate, good-faith effort with

either GE, or Berkeley, to see whether or not they had the wherewithal

to perform this work?
Mr. ROSENBAUM. Yes. I said GE already had a conflict of interest

which made them out of the question.
Senator BAUCUS. Did you discuss this 
Mr. ROSENBAUM. I didn't discuss it with either one of them.
Senator BAUCUS. You didn't discuss it with anybody?
Mr. ROSENBAUM. I discussed it with people who were knowledge-

able in the field. I don't remember in detail who, but the field is very
small. It is possible as you mentioned three places, I was already
aware 
Senator BAUCUS. The radon field is not that small. It has been

around for years and years.
Mr. ROSENBAUM. The question has been around for years and years.

The level of expertise required to measure radon at the level that is
needed to essentially perform the work that the National Bureau of
Standards Laboratory would perform if they had a radon standard is
not common, it is very rare. I believe, as I said, that the process which
the procurement people are going into now, which is a very exhaustive
process, will come to exactly the same conclusion.
Senator BAUCUS. The point is you didn't talk to anybody else?
Mr. ROSENBAUM. I already knew the capabilities of these places. I

knew the conflicts of interest.
Senator BAUCUS. Do you agree with the prior testimony that the

capabilities of these other places is just as good if not better?
Mr. ROSENBAUM. No; I don't agree.
Senator BAUCUS. You disagree with that?
Mr. ROSENBAUM. Yes; I certainly do.
Senator BAUCUS. With Dr. Tombrello's statement?
Mr. ROSENBAUM. That was not Tombrello's statement.
Senator BAUCUS. Shall I read it again?
Mr. ROSENBAUM. What you are reading is the note your staff made.
Senator BAUCUS. Let's take the testimony of Mr. Niewiadomski of

the Bureau of Mines.
Mr. ROSENBAUM. I don't have it in front of me.
Senator BAUCUS. The point is he did so testify. Is Dr. Tombrello

listed as an expert at ORP ?
Mr. ROSENBAUM. He is listed as an expert. He has never drawn a

penny of salary.
Senator BAUCUS. What are his responsibilities?
Mr. ROSENBAUM. His original responsibilities were to consult on

radon problems. The possibility of a contract came up while he was
being processed as an expert. He has never worked as an expert and
never will.
Senator BAUCUS. He is listed as one that will perform work as an

expert but he never has. Why is he listed?

73-462 0 - 81 - 8
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Mr. ROSENBAUM. Originally I contacted Dr. Tombrello to see if he
would be willing to be a consultant because of his eminence. After he
was in process as a consultant, I was speaking to him about some of the
radon work and found out the laboratory's capabilities to fill a very
important hole in our radon program.
His papers were then in process. If the Cal Tech contract goes

through, which I certainly hope it will, then he won't be used as a
consultant. The reason is not a conflict of interest. The reason he won't
be a consultant is I would hope he would spend any time he could
spend on Government business working on the contract.

Senator BAUCUS. Is Dr. Tombrello also listed as a principal inves-
tigator ?
Mr. ROSENBAUM. Yes.
Senator BAUCUS. On a $285,000 contract to Cal Tech, for the study

of field monitoring techniques for radon; is that right?
Mr. ROSENBAUM. The contract is to make an absolute evaluation of

what the radon devices actually measure.
Senator BAUCUS. It is my understanding that two of the three senior

researchers on this contract were to be paid roughly $6,000, but Dr.
Tombrello is not to receive any pay. Why is that? Do you know?
Mr. ROSENBAUM. I don't know why. Very often we have people

listed on contracts who would lose, most—let me put it this way. Most
of the people we sign on as experts can earn several times the maximum
Government consulting salary, virtually all of them.
Senator BAUCUS. My understanding is he will be paid as an expert

in EPA.
Mr. ROSENBAtTM. He will not be paid as an expert—that is not true.

But if in fact the contract does not go through, we may very well use
him as an expert.
Senator BAUCUS. Had EPA intended to pay Dr. Tombrello as an ex-

pert any time prior to your statement today that he will not be paid
anything?
Mr. ROSENBAUM. When we initiated his paperwork before the con-

tract issue came up, we certainly intended to use him as an expert; yes.
Senator BAuc-crs. You are saying now he will not be paid?
Mr. ROSENBAtTM. He will not be paid if the contract goes through. If

there is a contract with Cal Tech, he will not be paid.
Senator BAUCUS. Again, why not?
Mr. ROSENBAUM. Because I would hope he would spend all the free

time he has on the contract. He doesn't have that much free time. It is
very difficult to get people like Dr. Tombrello to work on your staff
at all.
I believe that Cal Tech, as I recall my original conversations with

Dr. Tombrello, has a very large contract with the Geological Survey
for $3 million that also involves the radon measuring problem. I don't
think he has much time available, with his teaching duties, other
duties, and other consulting.

Senator BAUCUS. Did he ever tell you he would prefer to be paid
as an expert rather than as a contract investigator?
Mr. ROSENBAUM. No; one is instead of the other. As I said, if the

contract does not go through we would certainly hope to use Dr. Tom-
brello as an expert in the future.
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Senator BAucu-s. The request for sole-source procurement to Cal
Tech was submitted on April 30, 1980. Do you know when Dr. Tom-
brello was hired as an expert?
Mr. ROSENBAUM. I don't have the number.
Senator BAUCUS. I understand the date is May 18.
Mr. ROSENBAUM. It may very well be it is easy enough to check.
Senator BAUCUS. Half a month later, which seems to indicate that

you hired Dr. Tombrello as an expert knowing full well that he was
an investigator on a contract with Cal Tech.
Mr. ROSENBAUM. That is not the case at all. The conversations I had

with Dr. Tombrello about making him an expert took place before
there was any discussion of any contract. The initial contact I made
with Dr. Tombrello was to see if he would be willing to work for us
as an expert.

Senator BAUCUS. I am sorry, I missed that, would you restate that?
Mr. ROSENBAUM. The initial conversations I had with Dr. Tom-

brello, in which I asked him if he would be willing to be an expert,
took place before there was any discussion of any contract with Cal
Tech. He then submitted pavers. It takes a long time for these papers
to be processed. It was during the time that the papers were being
processed that I talked to him again. I don't remember the reason,
but I suppose it was to talk to him about what he might do when the
papers were processed, what kind of things he could help us with, what
kind of needs he had. At that time I found out more about what he was
doing with Geological Survey, what capabilities the laboratory had.
It was at that time that I realized the hole we had, which I hadn't

seen any feasible way to fill in a short time, could be filled if he would
be willing to do the work. His initial response to me was that he had
a very large contract with the Geological Survey and he wasn't sure
he could take on anything more—he wasn't that eager.

Senator BAUCUS. So you hired him first as an expert?
Mr. ROSENBAUM. We initiated paperwork first as an expert.
Senator BAUCUS. Then you sole sourced?
Mr. ROSENBAUM. Then we submitted papers for sole source.
Senator BAUCUS. A request for sole-source procurement to Cal Tech?
Mr. ROSENBAUM. Yes.
Senator BAUCUS. Then you hired Tombrello as an expert?
Mr. ROSENBAUM. Then the paperwork went through and he became

hired. The personnel people hired him. Once I send the paperwork
over to make someone an expert or something, I don't see it again until
such time as it reemerges from the process.
Senator BAUCUS. My understanding though is that this contract has

been halted as of this date, partly due to the apparent conflict of Dr.
Tombrello listed as an expert in EPA and working on radon problems,
at the same time as he is the principal researcher on the Cal Tech
contract.
Mr. HANLEY. May I answer that, Senator?
Senator BAuc-crs. Yes, please. Go ahead.
Mr. HANLEY. The contract staff is now reviewing both the sole source

justification and the apparent conflict of interest. If there is any ap-
pearance of a conflict of interest it would be referred to the Office of
General Counsel for review of that issue of procedure required. When-
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ever there is an apparent conflict of interest known to either the pro-
gram officer, contracting official, it will be referred to the Office of
General Counsel for a ruling.
But the principal focus of the contract staff review is the question

of the sole-sources justification, whether anyone else can do the work
in the time required.
Senator BAUCUS. My understanding still is this contract was halted

as a result of this subcommittee's previous hearing. However, if it had
gone through as you planned, the following situation would have
existed: Dr. Tombrello would have been a highly paid expert at the
EPA working on radon problems. At the same time he also would
have been a principal researcher on the Cal Tech contract for the study
of problems associated with radon. Also the same time, Dr. Tombrello
would have been a full-time employee of Cal Tech.
The problem is that it sounds like the fox guarding the chicken

coop.
Mr. ROSENBAUM. I don't think there is any conflict of interest ap-

parent or otherwise. I don't believe the contract has been halted. I
think that is incorrect. The contract is under review.
Senator BA-crcus. It is suspended.
Mr. ROSENBAUM. It is not being suspended. They are actively look-

ing into this issue.
Senator BAUCUS. That is right, looking at these isssues.
Mr. ROSENBAUM. Yes, Dr. Tombrello has not drawn a penny as an

expert, there was no issue whatsoever of Dr. Tombrello doublecharg-
ing, if that is your implication and in fact even if we had used Dr.
Tombrello, which we had no intention 
Senator BAUCUS. Frankly, it sounds like Tombrello is not getting

paid because of these hearings. We discovered the problem here and
now you are trying to back off, prevent it from going through?
Mr. ROSENBAUM. It is not the case at all. You can only draw one

salary for 1 day. There are a number of other consultants who simply
won't take any money from the Federal Government, because they are
earning more where they are working than with the Federal Govern-
ment. They would have to get more pay to work with the Federal
Government.
Senator BAUCUS. Let's turn to Dr. MacDonald. Did you discuss the

proposed ocean disposal contract with him prior to the procurement
process?
Mr. ROSENBAUM. I originally talked to Dr. MacDonald when he was

a professor at Dartmouth. I called him because 
Senator BAUCUS. I don't care. Frankly, I am not too concerned with

where he originated it. These questions by and large yield a yes or no
answer. Did you discuss the proposed ocean disposal contract with Dr.
MacDonald of Mitre prior to the normal procurement process. Yes or
no?
Mr. ROSENBAUM. I don't remember. But I probably did.
Senator BAUCUS. Did you personally receive a copy of Mitre's pro-

posal before the contracts office saw it?
Mr. ROSENBAUM. I might have. I don't remember.
Senator BAUCUS. Robert Dyer, acknowledged ocean disposal expert

at EPA, testified previously that there were many other contractors
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who could have performed this contract. Did you think of looking for
other contractors before proposing the contract for Mitre?
Mr. ROSENBAUM. You are asking me if I stopped beating my wife.
Senator BA-crcus. Did you think of it? Yes or no.
Mr. ROSENBAUM. Yes. Of course I thought of it.
Senator BAUCUS. Did you do it?
Mr. ROSENBAtTM. No. I didn't.
Senator BAUCUS. Why not?
Mr. ROSENBAUM. The reason was that there were some contracts on

oceans which had been let, but none of which had been completed. It
is Mr. Dyer who is the project officer for all of those. The result of
that is that my superior, David Hawkins, is testifying right now in
front of a House committee about the Farallon Islands situation, what
EPA found, and why we didn't release it. The reason we didn't re-
lease it was that nobody knew the results of those contracts. Things
were in chaos; most of the contracts had not been finished. They were
sort of suspended, and we didn't receive the material from the
contractors.

Senator BAUCUS. Why didn't you?
Mr. ROSENBAtTM. We needed MacDonald's specific help, because he

was the most knowledgeable person in the United States for what we
needed, help to fulfill our responsibilities under the London Dump-
ing Act.
Senator BAUCUS. How do you know he is the most knowledgeable

person in the United States?
Mr. ROSENBAUM. Dr. MacDonald, in the first place, has an ex-

emplary scientific background. He is a member of National Academy
of Sciences and has concentrated in this area for many years. He is an
expert in the area. There are no other experts who have Dr. Mac-
Donald's qualifications. He was one of the original three members of
the Council on Environmental Quality and, as a member, he was one
of the principal American negotiators in drawing up the London
Dumping Convention. This is the treaty we are acting under. He knew
all of the implications of the treaty.
He knew the international scene, he knew all the policy issues, and

he also had the scientific background. His qualifications were indeed
unique.
Senator BAUCUS. Is Gordon MacDonald an expert at ORP ?
Mr. ROSENBAUM. Gordon MacDonald is an unpaid expert. He gets

no money. In fact, he draws no money from the Mitre contract either.
Ile draws no money from the Federal Government. The Federal Gov-
ernment gets Dr. MacDonald's services entirely free.

Senator BAUCUS. Is this standard practice; experts are not to be
paid?
Mr. ROSENBAUM. As I explained, Senator, many of our experts get

so much higher pay than the Government can offer them as consult-
ants, that, since they can't double-bill, they would prefer to continue
to draw from where they are drawing ordinarily and to donate their
time to the Federal Government. We have several such consultants
who donate their time to the Federal Government because it would
cost them money to take Government pay.
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In the case of Dr. MacDonald, he is the chief scientist at Mitre and
is not allowed to draw any money. It is donated to the Federal
Government.
Senator BAUCUS. Did you know Dr. MacDonald prior to recom-

mending he be hired as an expert?
Mr. ROSENBAUM. I knew him but not socially.
Senator BAUCUS. How did you know him?
Mr. ROSENBAUM. He has been a very prominent figure in the scien-

tific scene for years. I have seen him in many meetings.
Senator BATICUS. What are his duties at ORP ?
Mr. ROSENBAUM. There are no duties at ORP now. His only duty is

he is working on the contract.
Senator BAUCUS. He is an expert?
Mr. ROSENBAUM. Yes. The only reason we made him an expert is

that an expert can represent the United States at international meet-
ings. We wanted to leave that option open.
Senator BAUCUS. Does he have supervisory authority? 

iMr. ROSENBAUM. He has no supervisory authority. He s an expert
under other terms of expertise; he is the leading authority in the
field.

Senator BAUCUS. So what does he do? If he doesn't supervise and
doesn't draw-
Mr. ROSENBAUM. What he does as an expert is nothing. We keep him

in that status so that he could represent the United States at meetings.
Senator BAUCUS. Has he advised you, has he helped you?
Mr. ROSENBAUM. He has not worked as an expert at all.
Senator BAUCUS. But he has helped?
Mr. ROSENBAUM. He has helped by working on the Mitre contract

free.
Senator BATJCUS. What does he do?
Mr. ROSENBAUM. I am not monitoring the contract day to day. The

project officer of the contract is in the room if you want to get more
detail.
Senator BAUCUS. You seem to be pretty firm in your mind that he

is by far the best person in the field for the job. If that is the case,
it seems to me you must have some idea of what he is doing.
Mr. ROSENBAUM. He is very instrumental in drawing up Mitre's

work for these meetings, among other things. His knowledge is in
such depth and in such breadth that he is able to give a direction
to the contract we could not otherwise have.

Senator BAUCUS. Did you tell your program manager Ray Brand-
we'll that you needed to give Mitre sole-source contract because of
Dr. MacDonald?
Mr. ROSENBAUM. Yes, sir.
Senator BAUCUS. Are you familiar with the contracts to analyze

radon experiments and techniques for the Universities of Texas and
Wisconsin?
Mr. ROSENBAUM. Are you talking about contracts now and not

consultants? Are you talking about the contracts with the Univer-
sity of Texas and Wisconsin?

Senator BAUCUS. Yes.
Mr. ROSENBAUM. Yes.
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Senator BAUCUS. You are familiar with them?
Mr. ROSENBAUM. Yes. They have to plan the Butte, Mont., radon

survey, Senator. That is what they are for.
Senator BAUCUS. Mr. Niewiadomski of the Bureau of Mines testi-

fied that the justifications for sole-source procurements for both
contracts are purely identical. Why do we have two projects for the
similar work?
Mr. ROSENBAUM. I will explain that. Of the areas of the country

that we know about, Montana is the most affected by radon, Butte in
particular, both economically and in terms of health.
Senator BAUCUS. If you could, again, Dr. Rosenbaum, keep your

answers brief.
Mr. ROSENBAUM. Yes. I will try to.
Senator BAUCUS. Why are the projects similar? Very briefly, we

have a lot of questions here.
Mr. ROSENBAUM. I can't answer in a vacuum. The magnitude of

the 
Senator BAUCUS. I am beginning to realize now why it takes so long

for ORP to sole-source.
Mr. ROSENBAUM. Mr. Costle received a letter from Governor Judge

in Montana asking for our urgent help. HUD had cut off mortgage
loans for buildings in Butte and Anaconda. The Federal Housing Ad-
ministration, Veterans' Administration, Commerce Lending and
Mortgage Institution 

Senator BAUCUS. I am sorry. Could you just answer more briefly?
.Just in a nutshell, bottom line.
Mr. ROSENBAUM. It was because of the urgency of the Butte situa-

tion that we have made what amounts to $750,000 commitment.
Senator BAUCUS. You have two similar projects because of urgency?
Mr. ROSENBAUM. No. They are doing different things. One is

measuring 
Senator BAUCUS. So they are not the same. They are not identical.

So, you disagree with Air. Niewiadomski ?
Mr. ROSENBAUM. Yes.
Senator BAucus. That's all I'm trying to find out. You disagree?
Mr. ROSENBAUM. Yes. I would be happy to tell you they are different.
Senator BAUCUS. If you could in two sentences.
Mr. ROSENBAUM. We are planning to monitor a thousand homes in

Butte.
Senator BAUCUS. That is one.
What is the other one?
Mr. ROSENBAUM. One contractor is looking at the spatial distribu-

tion of the 15 devices we are putting in each home. We also need to
look at time series distribution, the time when different ones are taken
out, other ones are put in, and when different devices are moved from
one place to another. The contractor will later be involved in evaluat-
ing the date. Because of the urgency of the problem, we did these tasks
in parallel. We can't start work in Montana until we get the design
done.
Senator BAUCUS. Why couldn't one contractor perform both?
Mr. ROSENBAUM. We didn't believe that either one of them had the

capability to do both. Because the Governor of Montana 
Senator BAUCUS. Did you look for one?
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Mr. ROSENBAUM. Excuse me?
Senator BAUCUS. To do Butte?
Mr. ROSENBAUM. We were told of the urgent health and economic

necessity-
Senator BAUCUS. My question is whether you looked?
Mr. ROSENBAUM. I don't do the looking. I imagine that people

thought a good deal as to who would be available to do it and who
could do these particular things.
Senator BAUCUS. Are you familiar with the $164,000 contract for

the American Statistical Association to establish a program of visiting
fellows at ORP ?
Mr. ROSENBAUM. That was one part of the contract.
Senator BAUCUS. In your justification for sole-source procurement

you noted ASA is the only organization capable of performing this
work. Did you ask any other organizations to determine if any other
sources could perform that contract?
Mr. ROSENBAUM. There are no other organizations comparable to

ASA. That is the professional body 
Senator BAUCUS. Did you ask any other organizations to deter-

mine-
Mr. ROSENBAUM. It wasn't necessary to ask any other. There are

no comparable organizations in the country.
Senator BAUCUS. The answer is "No?"
Mr. ROSENBAUM. The answer is "No."
Senator BAUCUS. That is all I wanted to know. The purpose of this

contract is to establish conferences of statistics, epidemiology, radia-
tion. Do you know how many radiation experts and epidemiologists
belong to ASA?
Mr. ROSENBAUM. I wouldn't imagine very many.
That wasn't the point of the contract.
Senator BAUCUS. Why is it so stated in the justification?
Mr. ROSENBAUM. Why does what SO state?
Senator BAUCUS. That you need epidemiologists and radiation

experts?
Mr. ROSENBAUM. I would be happy to explain.
Senator BAUCUS. All right.
Mr. ROSENBAUM. There is a great lack of statistical expertise in the

Government, particularly in regulatory agencies. I might add, paren-
thetically, that in the OMB budget hearings last week, which were
held on the day that your staff finally wanted to meet with me, ORP
was held up as an example to EPA for having tried to make much
greater use of the good statisticians.
Senator BAUCUS. The justification states this procurement request

has two objectives: One to establish a program of visiting fellows as
statisticians at ORP ; the other to hold a series of conferences on
statistics, epidemiology, radiation.
You have just stated that no purpose of this contract is to look at

the epidemiology and radiation. The justification states 
Mr. ROSENBAUM. No. Let me explain to you the purpose of the

conference.
Senator BAUCUS. On epidemiology and radiation?
Mr. ROSENBAUM. Yes. The point is that epidemiologists and statis-

ticians, at least in the field of radiation, don't have sufficient contact
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with one another. The epidemiologists are not sufficiently strong on
statistics and the statisticians don't know enough about the details of
the epidemiological situation and of the variables that are involved.
Therefore it is necessary for us to get them together.
What we had in mind were conferences similar to the Gordon Con-

ferences or the conferences run by the Engineering Research Founda-
tion for the National Academy of Engineers in which we would get
these people working together. That is vital for our program.

Senator BAUCUS. Let me ask a question. Do you know how many
epidemiologists and radiation experts belong to ASA?
Mr. ROSENBAUM. Probably none. That is irrelevant to the contract.
Senator BAUCUS. I thought you were trying to put groups together?
Mr. ROSENBAUM. We have the radiation experts, Senator. We don't

need to contract out for radiation experts who know about health
effects.

Senator BAUCUS. Why does the justification state one of the purposes
of this procurement is to hold a series of conferences on statistics,
epidemiology and radiation?
Mr. ROSENBAUM. Ordinarily if you just hold a conference, the best

people in the field won't come. They have thousands of invitations for
conferences and thousands of offers for consultancy. It is only with
the prestige of the American Statistical Association behind us that we
could hope to get the very best statisticians involved.
The epidemiologists would be somewhat easier to get involved, I

think, so rather than going to the equivalent professional association
of epidemiology, I thought it would be better to use the statistical pro-
fessional association. There is no other such body; there is no one to
compete with. There is only one American Statistical Association.

Senator BAUCUS. I have a letter from Fred Leone
' 
ASA executive

director, to you, and the letter states that Donald Rubin is the senior
editor at ASA and wrote the proposal for the contract.
Does Donald Rubin have any association with ORP ?
Mr. ROSENBAUM. Donald Rubin is an expert at ORP ; yes.
Senator BAUCUS. Is he a paid expert or is he not paid?
Mr. ROSENBAUM. He is paid.
Senator BAUCUS. Do you think it is proper for an expert paid at

ASA who is also editor at ASA to write the proposal for the contract?
Mr. ROSENBAUM. I am not aware that he wrote any such proposal.

We did receive a contract from ASA. Dr. Rubin is the editor of the
journal at ASA. He was not involved in any way in choosing ASA to
get.the contract.

Senator BAUCUS. Do you think it is proper for the editor of the
journal at ASA to write the proposal for the contract at the same time
he is an expert being paid by EPA?
Mr. ROSENBAUM. It would be perfectly proper under the procedures,

laws, and regulations of the U.S. Government.
You could ask the attorney or Mr. Hanley, if you like.
Senator BAUCUS. Do you know whether he is paid by ASA?
Mr. ROSENBAUM. He is not paid by ASA. He doesn't get paid at all.
Senator BAUCUS. As editor of ASA—he performs those services

gratis. Is that right?
Mr. ROSENBAUM. In general, an editor is an honorary, though very

harft.working,- position ; yes.



118

Senator BAUCUS. Even so, isn't there an appearance problem here?
Isn't there an appearance of conflict?
Mr. ROSENBAtTM. I don't think there is an appearance of impro-

priety. It would be only something wrong if he was getting paid by
ORP at the time he was writing that proposal. I don't believe that is
the case.

Senator BATICITS. First of all, we don't know whether he is paid by
ASA. Let's assume he is not. Even if he is not, isn't there appearance
of impropriety; that is, the editor of the journal of the contractor
writes the proposal at the same time that he is paid as an expert for
EPA?
Mr. ROSENBAUM. ASA is a professional association in which almost

every statistician belongs. I don't see that there is any conflict of inter-
est at all. He was not involved in the decision to give the contract. I
am the one who thought of the idea of using the ASA, using the pro-
fessional body of statisticians. It was my idea, not his.

Senator BAUCUS. Are you familiar with the $250,000 contract ORP
proposed for the purpose of lending assistance during the investiga-
tion of risk assessments of radioactive waste standards?
Mr. ROSENBAUM. I am not familiar with the details. I know there

was such a proposal.
Senator BAUCUS. My understanding is the firm rejected the contract

offer. Do you know why?
Mr. ROSENBAUM. No. I don't.
Senator BAUCUS. My understanding is the firm lacked manpower

to do the work.
Mr. ROSENBAtTM. While I have limited the ideas of doing certain

contracts, in general, I have nothing to do with the procedure after
that. I am not involved in the negotiations. I am not involved in
setting the price. I am not involved in any way in that. In general, I
don't even know about it. I don't know 
Senator BAUCUS. But you initiated it?
Mr. ROSENBAUM. We desperately needed economic help. We have

been criticized for our economic work, and I have tried unsuccessfully
to obtain help. The best economic consulting firms simply won't hid on
Government work; they usually won't take Government contracts at
all. I have tried unsuccessfully to get such help. I have been turned
down by the administrative people in the efforts I have made and I
have, frankly, given up.

Senator BAUCUS. You were turned down in your efforts to do what?
Mr. ROSENBAUM. I was unable to get some of these economic firms

involved, because the Contracts Office didn't think there was a sufficient
sole-source justification. So, I stopped. As I pointed out last time, not
all sole-source requests are approved.
Senator BAUCUS. In the justification for this proposed sole-source

contract EPA stated delays in standard setting could result in a law-
suit against EPA. After the firm rejected the contract, did you try to
give this contract to another contractor?
Mr. ROSENBAUM. No, sir. I didn't know any of those details. I didn't

write the sole-source justification. In fact, I don't think I have written
any of them. And I don't recall, though perhaps I did—even reading
it. I am afraid I can't tell you great many of the details about that.
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Senator BAUCUS. You personally don't write sole-source justifica-
tions. Is that correct?
Mr. ROSENBAUM. I don't believe I have ever actually written one; no.

Everything in the office is my responsibility.
Senator BAUCUS. But you personally have never written one?
Mr. ROSENBAUM. I might have edited one or two once, but that is the

most.
Senator BAUCUS. I am sure nobody can remember everything.
Here is a procurement request where you personally at least signed

the justification.
Mr. ROSENBAUM. I signed many of them. That doesn't mean I write

them.
Senator BAUCUS. But you read them before you sign them?
Mr. ROSENBAUM. I read them; yes, but perhaps not always as care-

fully as I should.
Senator BAUCUS. I know in my office we are given lots of material to

sign and sometimes you don't get much opportunity to read them as
you would like to.
Mr. ROSENBAUM. What I have mostly done is to initiate the idea for

some of these contracts and to suggest that they be sole sourced to cer-
tain places. I have not done in general the detailed work. I haven't
written sole-source justifications though I signed probably almost all
of them and I haven't been involved in the price negotiations at all in
any way whatsoever. I, in general, wouldn't know if the people had
turned them down or why. I was probably told at some point that they
turned them down, but I don't remember.

Senator BAUCUS. I understand you are listed as a project officer on a
proposed contract for the National Economic Research Association
to study economic aspects.
Mr. ROSENBAUM. That was the other economic contract I requested.

As far as I know, that firm, which I considered to be the best such firm
in the country, has never bid on a Government contract. They were not
the slightest bit interested in doing any Government business. I prac-
tically had to beg them to see if I could get one of their best people
involved.

Senator BAUCUS. You are listed?
Mr. ROSENBAUM. I was listed. I probably was project officer.
Senator BAUCUS. The contract was canceled. Do you know why?
Mr. ROSENBAUM. The sole-source justification wasn't approved; that

is why.
Senator BAUCUS. The sole-source justification what?
Mr. ROSENBAITM. Was not approved.
Senator BAUCUS. Not approved.
Mr. ROSENBAUM. I only propose things.
Senator BAUCUS. If this was such an important contract it had to be

let sole source, why did you not try to advertise later?
Mr. ROSENBAUM. I didn't try to advertise because I didn't think the

quality of firms that we could get in that particular field would be
sufficient for our needs. There are lots and lots of such firms, probably
hundreds that would try to do such a thing. In fact, I have stopped
trying to sole-source it at all. I haven't done it.
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Senator BAUCUS. How many consultants and experts are listed for

the Washington area offices for ORP?
Mr. ROSENBAUM. I don't have them separate for the Washington

area, but there are 49 consultants.
I might point out that our budget for other-than-permanent, full-

time equivalents from OMB, which covers consultants and experts, we
have used only about half of our allowance. We have only used half of
the resources for consultants and experts that have, in fact, been given
to us. Most of the consultants, about half of the consultants, haven't
charged a penny.

Senator BAUCUS. How many permanent employees are there in the
Washington area office doing the same type work as consultants,
roughly?
Mr. ROSENBAUM. I don't know.
Senator BAUCUS. Thirty-two sounds about right?
Mr. ROSENBAUM. There are 175 full-time positions in ORP, plus 29

other than permanent, full-time equivalents. There is an artificial dis-
tinction to pick out the Washington office from the other offices of ORP.
Senator BAUCUS. I understand it is about 32.
Mr. ROSENBAtTM. I don't know. I don't know why you would want

to pick out the Washington office. It is 70, I am told, 70 people in ORP
at equivalent positions.

Senator BAUCUS. How many permanent employees are listed in
the Washington area offices of ORP, doing the same level of work as
consultants; that is, environmental science and engineering, in GS-13
to 15 range?
Mr. ROSENBAUM. I don't know. We can get it for the record.
Senator BAUCUS. All right. Good.
You earlier testified, and you stated the consultants and experts are

needed because you had problems with resources in ORP staff. Hiring
consultants to buttress understaffed offices violates a Presidential di-
rective that consultants cannot be used to circumvent personnel
ceilings.
Are you aware of that directive?
Mr. ROSENBAUM. I am aware of the directive. We have not violated

it.
Senator BAucu-s. You previously testified you claim ORP staff are

not of high caliber.
Mr. ROSENBAUM. I did not say anything of the kind.
Senator BAUCUS. What did you say?
Mr. ROSENBAUM. I said the consultants and experts provide a level

of expertise that was not otherwise available to the Government. I
never said ORP employees weren't of high caliber. I am sure I didn't
use such words.

Senator BAUCUS. I asked you about any staffing problems and in-
adequate number of high caliber people. Your answer was, on page
192 of the transcript last hearing, "There are a great many problems
in both resources and in caliber of people."
Mr. ROSENBAUM. That is true. But I didn't say 
Senator BAucus. Excuse me.
Mr. ROSENBAUM. Yes. I did say that. There are a great many prob-

lems. Consultants and experts provide an expertise we cannot get on
the staff and don't have.
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Senator BAUCTIS. All I am trying to understand is, do you think
there is a problem of the caliber of the people working for you? I am
not talking about consultants or experts.
Mr. ROSENBAUM. We have a great many very good people working

for us.
In general, some of the kinds of expertise we need are simply not

hirable in ORP, probably not in the Federal Government at any
level. Many of the best people simply aren't going to work in the Fed-
eral Government.

Senator BAUCUS. All I am asking is you be honest with me. Do you
think there is a problem with the caliber of people in ORP? Is there
a problem? You said the last time you testified there is a problem. I
am asking is it accurate, and if it is we will deal with that, assuming
it is accurate.
Mr. ROSENBAUM. I don't know how to take that, Senator. We have

very many 
Senator BATICUS. I am asking your personal opinion.
Mr. ROSENBAUM. We have some areas in which we don't have as

much expertise as would be in the public interest to use. Therefore we
use consultants and experts, sparingly, I might add, as they are sup-
posed to be used to fill those functions.
Senator BAUCUS. You testified earlier that you had so many con-

sultants on a standby basis because it takes quite a while to process
somebody as a consultant.
Mr. ROSENBAUM. Yes.
Senator BAUCUS. Our staff has examined the processing time of a

representative sampling of consultants. Daniel Kleitman was proc-
essed in 9 working days; Herman Chernoff, 18; Benjamin Castleman,
5; Donald Rubin was processed in 14; Gary Lorden, 2; Charles Mays,
17. I am wondering, does this constitute quite a while?
Mr. ROSENBAUM. In the first place, I don't think those figures are

accurate. I don't know where they are taken from. For example, Gary
Lorden, from the time I contacted him 
Senator BAUCUS. These are EPA's figures.
Mr. ROSENBAUM. It takes, depending on how much pressure we put

on the system, on the average about 9 weeks to process the expert.
Senator BAUCUS. EPA tells us it takes a number of days.
Mr. ROSENBAUM. You put down specific examples. I don't have the

figures in front of me.
Senator BAUCUS. These are representative.
Mr. ROSENBAUM. I don't think those figures are representative. I

would be happy to provide the average for ORP. I can't provide it for
EPA.

Senator BAUCUS. Is Dr. Herman Chernoff an expert at ORP?
Mr. ROSENBAUM. Yes.
Senator BAUCUS. What are his duties?
Mr. ROSENBAUM. I don't have his forms in front of me, but Her-

man Chernoff is one of the leading statisticians in the United States.
He was chairman of the Department of Statistics at Stanford Uni-
versity. He heads the statistics group at MIT and he has one of the
profession's highest awards.
Senator BAUCUS. Do you know whether Drs. Chernoff and Kleitman

are listed as principal investigators on the contract at MIT to study
health effects of radon on water?
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Mr. ROSENBATJM. Yes.
Senator BAUCUS. What are the rates paid for Drs. Chernoff and

Kleitman ?
Mr. ROSENBAUM. Kleitman draws no money on the contract. I would

imagine they both get the maximum rate.
Senator BAUCUS. Their per diem is $192?
Mr. ROSENBAITM. That is maximum; right.
Senator BAUCUS. Are they also employed by MIT?
Mr. ROSENBAUM. Yes. They are professors.
Senator BA-crcus. Does this seem to appear as a conflict?
Mr. ROSENBAUM. No. It is not a conflict.
Senator BAUCUS. Why not?
Mr. ROSENBAUM. No reason why it should be a conflict.
Senator BAUCITS. The same persons are drawing pay from two

sources.
Mr. ROSENBAUM. They are not drawing pay for the same thing.

Dr. Kleitman draws no money from the contract. That is the first
thing.
Senator BAUCUS. He gets paid by MIT?
Mr. ROSENBAUM. Yes. All professors get paid and they are also

allowed to consult outside a certain amount of time.
I believe the MIT rule is 1 day a week as maximum for professor.
Senator BAUCUS. Is Wendell Webber an expert at ORP ?
Mr. ROSENBAUM. Yes, sir.
Senator BAUCUS. What are his responsibilities?
Mr. ROSENBAtTM. I don't actually have his form here. You do,

Senator.
Senator BAUCUS. I understand he does supervisory work in radio-

active waste and ocean disposal?
Mr. ROSENBAUM. He did supervisory work for 4 months. At that

time he had three staff members assigned to him as an expert.
After those 4 months, he has not had anyone assigned to him, if

that is what you mean by supervisory work.
Senator BAUCUS. He was originally hired as consultant?
Mr. ROSENBAUM. He was switched to an expert specifically so he

could help us in straightening out the program.
Senator BAITCUS. Can he supervise?
Mr. ROSENBAUM. Yes.
Senator BA-crcus. If Mr. Webber has the qualifications to be an

expert, why wasn't he hired as an expert in the first place?
Mr. ROSENBAUM. Because when we originally hired him, it didn't

occur to me that he would be used in a role that would be necessary
to make him an expert. Unless you are going to use somebody in a
supervisory role, it is really an option to make someone an expert. He
certainly had the qualifications.
Senator BAUCUS. I have some more questions to ask you, but I must

say I am struck with several observations.
No. 1, your operation seems to be a bit loose; that is, we are not sure

what the standard operating procedure is at certain times. For ex-
ample, we don't know whether or not, project officers should or should
not be listed prior to consultation. That is just a representative ex-
ample. Second, you say you were unaware of certain regulations at
EPA and ORP.
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Now that you are aware of them, you have ceased engaging in cer-
tain contracting procedures. It is 'curious to me that you were unaware
of these procedures in the first place. Hearings of this kind are by
definition always somewhat inconclusive. It is difficult to know exactly
where the truth lies. But my own personal judgment, without being
critical, is that the truth lies somewhere in the area of an operation
that is not terribly efficient, does not really look at every penny, to
make sure that there is absolutely no waste.
The real problem in Government, I think, is that too many people

in Government simply draw their paychecks and put in 8 hours a
day. When it comes to entering into contracts with contractors there
is a tendency to just sign the check because it is not the individual
Government employee's own money. It is Uncle Sam's, it is the tax-
payers' money. So there is a tendency to be not quite as diligent in
making sure that the budget balances as there is to make sure there
is enough grocery money, enough money to pay the mortgage on the
home, or on the car. There is a tendency for people to forget why they
are here in Washington. There is a tendency to forget whom we are
really serving. My only suggestion is that you, going back to your
office, pay extra attention, walk that extra mile to make sure that we
as taxpayers, are getting our money's worth.
You know, I think one of the reasons there is so much dissatisfac-

tion with the Government today, and why there is some concern that
many people won't vote in this next general election is basically
because people are just fed up. With inflation facing them, it is harder
to make ends meet. When they pay taxes, they have a sense that a
lot of the money is just being wasted.
The only way that I think the American public is going to change

that attitude as if they know for sure it is not being wasted. There is
only one way that I know for them to have that impression and that
is for everybody in Government—that includes the executive branch,
as well as the legislative branch, to make every effort possible to make
sure that we are not wasting money at all.
And that is why I have been spending so much time in dwelling

upon sole-source contracting versus competitive contracting. It is my
firm belief that we are going to get a better product for the money
when we compete contracts.
The converse is true, too. The more an agency sole sources, doesn't

try to find competition, the more likely money is going to be wasted,
particularly when some of the same personnel are on both sides of
the fence. Whether or not they are getting paid is probably irrelevant;
that is, if a person is working for EPA on a contract at the same time
he is working with the contractor or associated with the contractor in
all likelihood some money is going to be wasted. That is, the person
is caught in the middle. If he is not caught in the middle he probably
helps the person who butters his bread more and the person who but-
ters his bread more is going to be the contractor.
So I again suggest all of us, particularly ORP, exercise a little more

diligence to q,-et the 'lob done otherwise we are going to have a lot more
hearings like this, otherwise there is going to be a lot more trauma in
trying to cope with these problems.
Mr. ROSENBAUM. I had prepared an opening statement. May I sub-

mit it for the record?
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Senator BAUCUS. Yes.
Mr. ROSENBAUM. I would like to say that a great deal of money is

wasted in Government contracting. I have been around on all sides for

a long time and I have seen it.
I don't work a 9 to 5 day. I work a great deal longer than that. Most

of my colleagues also do. I have been zealous in trying to get the most

for the Federal dollar, as I am sure any of the staff people who testified

will tell you.
Senator BA-crcus. Thank you.
I might say, too, we will be back to look at ORP and EPA in 1 or 2

years, too.
Thank you very much.
Our next witness will be Richard D. Lichtwardt, Executive Di-

rector, FCC; Tom Campbell, Associate Executive Director; Kenneth

A. Gordon, Chief, Procurement Branch of the FCC.
Gentlemen, we would appreciate it if you would come up and sit at

the witness table.
Mr. Gordon, would you please stand?
Do you both swear to tell the whole truth and nothing but the truth,

so help you God?
Mr. LICHTWARDT. I do.
Mr. CAMPBELL. I do.

STATEMENT OF RICHARD D. LICHTWARDT, EXECUTIVE DIRECTOR,

FCC, ACCOMPANIED BY THOMAS P. CAMPBELL, ASSOCIATE EXEC-

UTIVE DIRECTOR OF OPERATIONS

Senator BAUCUS. Mr. Lichtwardt, thank you for coming.
Would you please briefly describe your responsibilities at the FCC?
Mr. LICHTWARDT. Yes.
I am Executive Director of the FCC. I have been employed by the

Commission for some 8 years, and some 6 years in the position as
Executive Director. The Executive Director is essentially the

administrator-coordinator of the agency operating under authority

delegated by the Commission through the Chairman. My purview
involves areas such as procurement and personnel.
Senator BAUCUS. How many contracts over $10,000 has the FCC

let annually? Do you have a rough idea?
Mr. LICHTWARDT. Something in the neighborhood of 24 to 30,. I

would think.
Senator BAUCUS. The figures I have for 1977, 26; fiscal 1978, 30;

fiscal 1979, 49; and fiscal 1980, 35. Does that sound right?
Mr. LICHTWARDT. That is probably correct.
Senator BAUCUS. What is the total dollar figure for those contracts?

I have information here. Let me read it. See if you agree with it.
Fiscal 1977, $1.5 million, roughly; fiscal 1978, $800,000; fiscal 1979, $2.8
million; and for fiscal 1980, about $2.2 million.
Mr. LICHTWARDT. It sounds correct, yes.
Senator BAUCUS. Can you tell me how many consultants the FCC

hires annually?
Mr. LICHTWARDT. How many consultants?
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Senator BM:7GUS. Consultants, that is right.
Mr. LICHTWARDT. Less than half a dozen I should imagine.
Senator BAUCITS. The figures I have for 1978, 26; for 1979, 55; and

for 1980, 38.
Mr. LICHTWARDT. Consultants, Mr. Chairman?
Senator BAUCUS. That is correct.
Mr. LICHTWARDT. Are you including consultants who may be hired

through the personnel system, as opposed to the contractual system?
Senator BAUCUS. That is right. Personnel systems would be included

as well as contractual.
Mr. LICHTWARDT. I can't dispute the figure, Senator.
Senator BAUCUS. The information I have, too, is that the FCC

spends on outside consultants annually about $349,000 in 1978, fiscal
1978; $787,000 in 1979; and about $872,000 in fiscal 1980.
Does that sound accurate?
Mr. LICHTWARDT. That may be correct.
Senator BAucus. What is the salary range for your outside con-

sultants?
Mr. LICHTWARDT. The salary of an outside consultant in the per-

sonnel system is limited by law to the grade 15, step 10.
Senator BAITCUS. Those not in the personnel system?
Mr. LICHTWARDT. I think the maximum is 680—some dollars a day.
Senator BAUCUS. My information is between $200 and $680 a day,

plus expenses; is that correct?
Mr. LICHTWARDT. That is correct.
Senator BAUM'S. How much does the average consultant make in

the FCC per year? Do you have a rough idea?
Mr. LICHTWARDT. We don't have that data. We will have to provide

that for the record.
The average consultant's earnings per year in the FCC: We will

provide that.
Senator BAUCUS. I would appreciate it, but my understanding is it

is about $10,000.
Mr. LicirrwARDT. That seems to be in the ball park.
Senator BAucus. My understanding is the average length, mans

days, average length a consultant takes amounts to about two a month.
Is that right?
Mr. LicirrwARrvr. Two months per year?
Senator BATICUS. Yes.
Mr. LICHTWARDT. Again, it should be within the ball park. But I

will provide that for the record.
Senator BAUCUS. Do you know how much you pay your top com-

munications consultants, how much the FCC pays its top communica-
tions consultant?
Mr. LICHTWARDT. Top communications consultant? I think we have

that, Senator, if you would just give us a moment.
Mr. CAMPBELL. I belive it is in the range of $400 a day.
Senator BAITcus. The information I have is one at 8400 a day, one

at $371 a day.
Are you familiar with part 1-1.301-1, title 481 of the Code of Fed-

eral Regulations which states, "All purchases and contracts, whether

73-462 0 - 81 - 9
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by formal advertising or by negotiation shall be made on a competi-
tive basis to the maximum practicable extent"?
Mr. CAMPBELL. Yes, sir, we are.
Senator BAUCUS. Do you agree with that policy?
Mr. CAMPBELL. Yes, sir.
Senator BAUCIIS. Is it the policy of the FCC to let all contracts on

a competitive basis to the maximum practicable extent?
Mr. CAMPBELL. We believe that is the policy of the FCC. Yes.
Senator BM:ICUS. I have a chart of information supplied to the sub-

committee by the FCC. I wonder if staff could give you a copy of that.
Let me ask whether you agree that figures in the chart appear

accurate?
If you look at the chart, you will note that the percentage of con-

tracts let each year by competition has decreased steadily from 69
percent in 1977 to 26 percent in 1980. I am wondering if that reflects
a change in the FOC mission during the last 4 years that accounts for
such a dramatic drop?
Mr. LICHTWARIYr. I don't think it represents a change in the FCC

mission, but it represents a change in the FCC regulatory philosophy
and a change in the type of things for which we needed to contract.
I think as your staff analyzes the procurements in the earlier fiscal

years of 1977 and 1978, they will note that a great deal of the con-
tractual effort at that time was for buildings and maintenance of
ground and acquisition of computer capability for which we went
competitively and continue to go competitively. With the passage of
time and the introduction of a new chairman in the FCC, Chairman
Ferris in 1977, a change in regulatory philosophy began to appear and
at that time also research budget virtually doubled in fiscal year 1979.
We were tasked by Congress and the Commission to take some -very
far-reaching policy steps.
The Congress tasked us to come up with a UHF comparability study

to determine why the UHF television band cannot be comparable to
the VHF; the Congress tasked us to make a study of the COMSAT
Corp.; and to make a network inquiry to determine the extent of the
influence of the networks over their owned and operated or affiliated
stations.
We individually started a program to see how the networks were

complying with the Commission policy statement on children's tele-
vision. What I am saying is that a shift has occurred over that period
of time from the types of acquisition of goods and services, to the
acquisition of ideas and expertise in very selected and very unique
fields. Some of the results of that shift you have correctly characterized
in a reduction of competitive procurements and a relative increase in
noncompetitive procurements.

Senator BAucus. Which contracts, though, that you have already
generally outlined a number of them, I wonder if you could again
categorize, which ones, the kinds of contracts, the kind of work you
are doing this year and last year, but particularly I guess this year, in
1980, but you were not undertaking in 1977 and 1978. I assume a lot of
the work is the same.
Mr. LICHTWARDT. Yes; as I say, there is still the acquisition of

things.
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Senator BAUCUS. UHF study and the other?
Mr. LICHTWARDT. The Comsat study. There was a great deal of

preparation in late 1978 and early 1979 for the World Administrative
Radio Conference in Geneva. We had to acquire noncompetitively
Hewlitt Packard equipment so we would be compatible with the State
Department and Geneva.

Senator BAUCUS. You have named several, four or five. Why does
that account for such a percentage drop in the number of contracts
again from, roughly, 70 percent competitive?
Mr. LICHTWARDT. You recognize we are dealing with small numbers.

We do not do a great deal. I have analyzed the same statistics that your
staff has here. I have broken those contracts into three separate cate-
gories, our whole contractual effort, competitive and noncompetitive.
Those that deal with research studies, consultants and expert testi-
mony is one category.
Senator BA-crcus. Excuse me?
Mr. LICHTWARDT. Those that deal with research studies, consultants

and expert testimony, are in one category. Those that deal with facili-
ties, equipment, support services and operations are another category.
Then I have a miscellaneous category.
I can go from year to year. For instance, in fiscal year 1977, in the

research area, we had three competitive contracts and six noncompeti-
tive. Of those six, three were for testimony in rate-of-return cases in
the common carrier area, two were proprietary information available
only from one single source.
In fiscal year 1978, we have five competitive procurements, none of

which were time sensitive. We had nine noncompetitive procurements,
five of which were for individual expertise, two dealing with the net-
work inquiry.
In 1979, we had five competitive none of which were time sensitive.

In the noncompetitive area we had 14, 2 of them resulted from unsoli-
cited proposals to us. One was a proprietary matter dealing with Arbi-
tron. Three of them were time sensitive because of the necessity of
getting technical work done for the World Administrative Radio
Conference.
Four of them were simply for the individual expertise of people.
In the miscellaneous area for fiscal year 1980, one is the Kurzweil

reader for the blind. Kurzweil has been working for 50 years and is
the only organization that has a reading machine for the blind. In
each of the cases, for each year, we have two subscription services. Pike
& Fisher Radio Reports and the Television Fact Book that are virtu-
ally bibles that our people work with. We must deal noncompetitively.
We must subscribe with those people.
In each year, 1979 and 1980, we have made a contribution of $15,000

to an annual i'elecommunication Conference hosted by the Depart-
ment of Commerce and other agencies. This shows up in our statistics
as a noncompetitive contract.

Senator BAUCUS. It would be helpful if you could, for the record,
list the contracts for 1980 that were noncompetitive, I mean very ex-
plicitly describe why.
Mr. LICHTWARDT. Why they were not competing?
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Senator BAUCUS. If you are saying they are time-sensitive, I want
much more than just two words.
Mr. LICHTWARDT. Yes, the reason for the time-sensitivity.
Senator BAUCUS. Very explicitly as to the reasons why they are

time sensitive. The more the justifications appear adequate, the less
likely we will come back and revisit. I must tell you that the ones
that don't appear adequate, the greater the likelihood to come back
and look at it.
Mr. LICHTWARDT. I understand.
Senator BAUCUS. What are the most common reasons cited by FCC

for the sole source of contracts?
What is the usual reason?
Mr. LICHTWARDT. I would say it is probably between time-sensitivity

and the individual expertise of the person to be contracted with.
Senator BAUCUS. How many days does it take to advertise, complete

a contract?
Mr. LICHTWARDT. How many days?
Senator BAUCUS. On the average?
Mr. LICHTWARDT. It would depend on the nature of the contract. We

would tend to say 60 to 90 days for any competitive procurement.
Senator BAUCUS. The average at FCC is, you think, about 60 to

90 days?
Mr. LICHTWARDT. I would think so. Yes.
Senator BAUCUS. How many days does it take to sole-source a

contract?
Mr. LICHTWARDT. I don't know.
Ken?
MT: GORDON. It depends on how it is presented.
If it is on a simple work statement, there are ample sources in the

area, probably 2 weeks; 4 weeks, if it is done on the standard form 18.
If you flip-flop over into a complex work statement, task-oriented
work statement, you are talking 75 to 90 days for the RFP.
Senator BA-crcus. Two weeks to ninety days.
Mr. LICHTWARDT. For sole-source.
Mr. GORDON. If you want to take that range, for sole-source; yes.
Senator BAucu-s. So again, so we are clear, between 2 weeks and 90

days for sole-source?
That is the range. The average would be in the middle or would

the average be closer to one end or the other?
Mr. GORDON. The average would be quite low on the sole-source.
Senator BAUCUS. Would it be 2, 3 weeks, 4 weeks?
Mr. GORDON. Probably. Often when the work statement and the pur-

chase request come down to the office, it has been negotiated by the
program manager before I ever get it. So it is a simple matter of
performing 
Senator BAUCUS. The point is by sole-sourcing, maybe a month and

a half; roughly?
Mr. LICHTWARDT. Conceivably 2 months; yes.
Senator BAucu-s. Sixty to ninety days?
Mr. LICHTWARDT. Yes.
Senator BAUCUS. For my information, is there much difference in

the time, here; that is, could we improve the time for either sole-source
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or competitive routes in any significant degree, with any changes in
personnel or regulations within reason? Are those time periods pretty
well set in concrete? Are they pretty well fixed, the two alternate
routes?
Mr. LICHTWARDT. Mr. Gordon can correct me, but I rather doubt

you could make a great deal of improvement on it. I think in an adver-
tised situation, competitive situation, you need to have 30 days for
people to respond. You are going to need roughly another 15 to 30
days to analyze that response, to engage in whatever preawared con-
ferences may be needed, this type of thing. I would doubt that there is
room for significant improvement.

Senator BAUCUS. You don't think better planning for the FCC con-
tracts would help improve the percentage of competitively let
contracts?
Mr. LICHTWARDT. I would certainly say that perhaps better plan-

ning would help reduce that.
Senator BAUCUS. Are you familiar with the September 30, 1980,

report entitled "Management Control of Agency Contracting Activi-
ties, Examination of Consulting Services, Contracts Awarded During
Fiscal Year 1980 By the FCC"?
Mr. LicuTwARDT. Yes, sir. I am.
Senator BA-ucu-s. I understand it was prepared by Fred Goldsmith,

Chief, Internal Review Division, Edward Schafer, Office of Attorney
General Counsel?
Mr. LICHTWARDT. Yes.
Senator BAUCUS. I understand Mr. Goldsmith was appointed by

Chairman Ferris to oversee FCC's efforts to eliminate waste, fraud
and error; is that correct?
Mr. LICHTWARDT. Yes.
Mr. Goldsmith occupies a function similar to the Inspector Gen-

eral's function in a major department.
Senator BAUCUS. Could you briefly explain the genesis of this

report?
Mr. LICHTWARDT. Yes. The genesis of that report came—I am try-

ing to think back, in May or June, when there was in the local press
a great deal of attention paid to Government contracting policies
and particularly the use of consultants.
The Office of Management and Budget called and asked whether

we had made an analysis of our consulting contracts. We had not. We
initiated one at that time. At that time it was June or July.
Mr. Goldsmith and Mr. Schafer went into the procurement files,

the contract files, and examined every consultant contract that we had.
Senator BAUCUS. What areas did this report cover?
Mr. LicHTwARtyr. Only consultants, only consultant contracts over

$10,000, I believe, for fiscal year 1980.
Senator BAUCUS. The report states on page 4:
The absence of any competitively awarded contracts points to the absence of

effective management controls. It appears that in several of the contract situa-
tions examined, the pressures of time and requirement to go sole-source arose be-
cause the need for consulting services was not recognized early enough in a given
project and because insufficient inquiry was made to locate persons called for
under some of those contracts that were admittedly rare skills and ability to ad-
dress the topics without any institutional bias.
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In other words, this report states that inadequate management
planning is one reason for so many sole-source contracts. Is this one
of the reasons why there has been such a dramatic drop in competi-
tively awarded contracts?
Mr. LICHTWARDT. I don't know that has been one of the reasons why

there was such a drop in competitive contracts. But as I said earlier,
I think we have great room for improvement in the planning and man-
agement of the whole contractual effort.
Senator BAUCUS. That means you would be able to advertise more

contracts, probably?
Mr. LICHTWARDT. If we had better planning; yes.
Senator BAUCUS. With better planning, you could probably adver-

tise more contracts?
Mr. LICHTWARDT. Yes.
Senator BAUCUS. I would like to ask a few questions about two con-

tracts, also examined by FCC Internal Review Division. First, Studley
contracts. Would you please describe the work done by Julien J.
Studley?
Mr. LICHTWARDT. Mr. Chairman, if I may, I would like to ask Mr.

Campbell to respond to this.
Mr. CAMPBELL. The Julien J. Studley Corp. is under contract with

the FCC to locate real estate as required by the FCC for additional of-
fice space. That has been its primary function. In addition to that, they
have assisted us in the preparation of competitive leasing proposals—
we have made one of those working with Studley—as well as looking
at preparation of leases for noncompetitive leasing proposals.
Senator BAUCUS. How much money has been allocated for Studley's

services to date?
Mr. CAMPBELL. To date, in fiscal 1980—I believe to date, including

a small amount in fiscal 1979, the total is $86,000.
Senator BAUCUS. The figure I had was $133,000.
Mr. CAMPBELL. In 1980, originally in fiscal 1980 we had increased

the amount obligated to Studley by $30,000. We have since deobligated
that amount as it rose over a confusion as to what sorts of projects we
were being billed for by Studley.

Senator BAu-cus. I'm sorry. Once more, please?
Mr. CAMPBELL. Originally we obligated an amount, I believe in the

$120,000 range. I don't recall a total of 133, but I do recall a total of
$120,000 range. We deobligated $30,000 in fiscal 1980. The deobliga-
tion resulted from our discussions with the Studley Corp. over what
services they had performed on our behalf.
Senator BAUCUS. Does your total include a request for fiscal 1981!
Mr. CAMPBELL. No.
Senator BAUCUS. What would the request for fiscal 1981 be?
Mr. CAMPBELL. We are in the process of determining that at this

point in time. We believe it would be $5,000 to $10.000. But we have
not resolved that at this point. We originally placed i. request in the
procurement office for $20,000, but we have since withdrawn that.
Again, we are in the process of redetermining our requirements.
Senator BAUCUS. Are you familiar with the sole-source justification

in the original purchase order with Studley?
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Mr. CAMPBELL. Yes.
Senator BAUCUS. You signed that justification?
Mr. CAMPBELL. I believe SO.
Senator BAUCUS. I have a copy of that justification here.
Let me read part of it. It states.
There is in reference to our purchase request to contract with Julien J. Stud-

ley, Inc., for assistance in preparing our upcoming office space solicitation. As
you know, the Congress has included a provision in our fiscal year 1980 Appro-
priation Act to allow us to directly lease office space in the downtown Washing-
ton area. We have been seeking office space since January 1978. Therefore, it is
essential we move as quickly as possible to acquire the space as soon after
October 1979 as possible. To do this, we need immediate support in this new
complex program.

Therefore, due to these time constraints we believe it is appropriate to obtain
the services of a sole-source justification.

This document states that you sole-sourced a contract to Studley
because you needed to acquire new space quickly; is that correct?
Mr. CAMPBELL. Yes sir.
Senator BAUCUS. Are you familiar with part 1-5.202 of title 41 of

the Code of Federal Regulations?
Mr. CAMPBELL. If that is the section that deals with the negotiated

procurements, I have reviewed it.
Senator BAUCUS. It states:
In order for this authority to be used—

That is sole-source authority—
the need must be compelling and unusual urgency as when the Government
would be seriously injured financially or otherwise, the property and services
to be purchased or contracted for were not furnished by a certain time and
when they could not be procured by that time by means of formal advertising.

Do you believe the Government would have been seriously injured
had you waited the extra 11/2 to 2 months required to advertise the con-
tract?
Mr. CAMPBELL. Yes, sir, I am not entirely sure of the definition of

"seriously injured," from the FCC's perspective and the Chairman of
the FCC, who gave Mr. Lichtwardt and myself a direct charge in this
matter. We have been waiting since January 1978 to acquire badly
needed office space for our staff in Washington, as well as office space
necessary to consolidate licensing facility in Gettysburg, Pa.
It took several months, obviously, to complete the space procure-

ments in both of those areas. Obtaining office space in Washington, a
town where the office space is not that available; is difficult. It is a very
heavily leased town. As for Gettysburg, Pa., the initial indications
from GSA were that office space was not available there either.
These requirements had been pending for quite some time. There-

fore the Congress gave us this authority to lease our own space.
We felt we could not wait and go through a further competitive cycle

to obtain the initial expertise we needed in this area.
Senator BAUCUS. I understand FCC wanted additional office space;

that is not unusual. But I don't see a 11/2-month delay or 2-month delay,
6-month delay is going to result in compelling unusual urgency, when
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the Government would be seriously injured financially or otherwise. I
don't understand why a several-month delay in getting office space is
so compelling.
Mr. CAMPBELL. I think the original, the sole-source agreement with

Studley was prepared in a relatively short period of time, a few days.
Senator BAUCUS. That doesn't answer the question.
Mr. CAMPBELL. I understand. I was building to that answer, if I

could. We felt at that time that the negotiated cycle, excuse me, com-
petitive cycle would take 75 to 90 days but in any case, 2 to 3 months.
In addition a several month period of lime is necessary to first locate
space, complete a lease, redesign office space, get the staff in there, and
actually begin to resolve the overcrowding problems. The chairman
made it clear to us that we should move as rapidly as possible.
Senator BAUCUS. With all due respect, that is not much of an an-

swer. Whether it's sole-source, competitive, the office is still going to
have to move—that is irrelevant.
The question is why several months' delay, such an urgent com-

pelling need for the Federal Government to require a 2- or
3-month—
Mr. CAMPBELL. We realized the staff would have to move but the

question of getting the office space for them to move was the matter
we were trying to resolve most rapidly. It was not a question they
were going to move at some point in time, but getting that movement
under way as quickly as possible.
Senator BAUCUS. What is the damage to Uncle Sam if you move

2 months later?
Mr. CAMPBELL. I think the dollar damage would be very difficult

to calculate.
Senator BAUCUS. What would it be?
Mr. CAMPBELL. I couldn't tell you.
Senator BAUCUS. $1?
Mr. CAMPBELL. I am unable to tell you what the damage is to the

FCC or to the Federal Government or the taxpayers of saving FCC
staff members from working in overcrowded conditions.
Senator BAUCUS. What is the probable advantage of offering a con-

tract on a competitive basis so that Uncle Sam is paying less for the
same job?
Mr. CAMPBELL. Presumably if we had gone out on a competitive

basis, using the economic forces in the marketplace, we may have
gotten a contract at a lesser rate.
Senator BAUCUS. In all probability?
Mr. CAMPBELL. In all probability, fine. However, the other side of it,

the equation is much more tangible. It is one, however, that the top
management of the agency felt strongly about. It was necessary to get
the FCC staff into adequate, at least minimally adequate, quarters.
I realize there are not dollars on both sides of the equation, but these
are, however, important considerations.
Senator BAUCUS. Frankly, it seems to me, and the agency wants to

move more quickly, 2 to 3 months more quickly.
Frankly, I think there are other reasons why this is sole-sourced.

We will get into that later in the questions.

•
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The point I am getting at is, I don't see what the damage to the
Government is—FCC moves to a new office space 2 months later, as
a practical matter.
How much time has been required for request for quotation to do

the work Studley is doing?
Mr. CAMPBELL. My understanding is our process would take any-

where from 2 to 6 weeks.
Senator BAUCUS. Mr. Gordon said on the average 14 days to several

months.
Mr. GORDON. Again, depending on the statement of work.
Senator BAUCUS. How long did it take to process the original pur-

chase order for Studley?
Mr. CAMPBELL. I cannot tell you how many days. I know it was very

few. I can supply that for the record.
Senator BAUCUS. I understand it took 2 weeks. So we would only

have lost 2 weeks, if you had limited competition.
Mr. LICHTWARDT. I don't know that that follows. What we are saying

is, we could process the request for proposals in 2 to 3 weeks, but we
have the matter of getting the response.
Senator BAUCUS. Can you explain what the request for quotation is?
Mr. CAMPBELL. I think Mr. Gordon can give you the best technical

explanation of it.
Mr. GORDON. It is a standard form prescribed by the Federal Pro-

curement Regulations. The greatest application is in the small trans-
actions, but you can use it in larger transactions, too. Its greatest
application, other than in the small purchase area, would be simplicity
in solicitation.

Senator BAUCUS. Is it competitive?
Mr. GORDON. Yes; you can get competition through it.
Senator BAUCUS. It is another form of competition?
Mr. GORDON. You may get competition, too.
Senator BAUCUS. It is a limited form of competition; instead of ad-

vertising for a contract, you simply send out a required work state-
ment to three or four real estate firms in this instance and ask them to
bid on it. Is that the general 
Mr. GORDON. Yes, essentially. Mechanically, if I were going to follow

through on going out and trying to find somebody in the local area, I
would prepare some telephone calls, solicit over telephone, back it up
with the standard form 18 and ask them to accomplish in writing on
that form what we have discussed on the phone.
Senator BAUCUS. So you could, the FCC could have participated in

the request for quotation and within 3 or 4 weeks, 3 or 4 different
firms would have responded with their bids and their specifications
for the work. It that correct?
Mr. GORDON. Given the availability of sources and the statement of

work, yes.
Senator BAUCUS. My question, then, is, what is the compelling and

usual urgency behind the FCC's need for space, not allowing the FCC
to wait a few weeks? If you can competitively bid it in 4 weeks, why
couldn't you wait 4 weeks?
Mr. LICHTWARDT. Mr. Chairman, your side of the bench and our side

of this table look at that compelling need differently. Of course, it is
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understandable. The Federal Communications Commission has been
chronically overcrowded for years. We moved into the 1919 M Street
building, I think, in 1967. It was too small for us when we moved into
it. We began at that time to look for satellite locations nearby. But for
many, many years, we have been chronically overcrowded. We have
tried to deal with the General Services Administration to locate us
space within our area.
With the passage of this time, the increasing frustration translated

into a compelling need type situation. There is no question but what
there are other ways of getting the Julien Studley expertise, and
there are other ways of doing it. We were advised that the Julien.
Studley Corp. was an internationally-known firm of high reputability.
Senator BAUCUS. Internationally? Are you moving to Geneva?
Mr. LICHTWARDT. No; it is an organization that is of international

scope. We chose to go the sole-source route. I will certainly agree with
you that there were other routes available to us.
Senator BAUCUS. I don't mean to beat a dead horse, but if there

was a chronic space problem at FCC, even if there happens to be
one—I am not sure that is the case compared to other agencies in
town—what difference does several weeks at the most, 2 months, make
in getting new office space when Uncle Sam, sole-source basis, spends
a very high rate of money to affirm; on the other hand, in all proba-
bility they could have saved a lot of money if you had some kind of
competitive process.
That is the basic policy, it seems to me.
Mr. LICHTWARDT. Yes.
Senator BAUCUS. Is it possible you could have contracted with an-

other real estate agency equal in ability to Studley, which could have
charged less?
Mr. LICHTWARDT. I am sure that is within the realm of possibility.
Senator BAu-cu-s. You are paying Studley $680 per day. Is that

right?
Mr. LICHTWARDT. That is what it works out to, a daily rate. We are

paying Studley $85 an hour.
Senator BAUCUS. Excuse me?
Mr. LICHTWARDT. We are paying Studley $85 an hour.
Senator BAUCTIS. How many real estate agencies earn $680 a day,

apart from the commission?
Mr. LICHTWARDT. In a consulting type capacity?
Senator BAUCUS. Yes.
Mr. LICHTWARDT. I am not sure. I am told the Studley rate is very

competitive for that industry.
Senator BAUCUS. Do you know of any other quotes from any other

real estate?
Mr. LICHTWARDT. We have not, sir; no.
Senator BAUCUS. How much do you say you pay your top com-

munications consultant?
Mr. LICHTWARDT. We established 8400 a day.
Senator I3Aucus. The Federal Communications Commission charged

with the communications policy pays its top communications consult-
ant $400 a day, yet it pays the real estate agent close to $700 a day
plus expenses. Is there an anomaly there?
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Mr. LICHTWARDT. I am not sure, sir, that I can address that com-
parison. It is the cost of professional services in the different areas.
We speak of the $680 a day 
Senator BAUCUS. Is the FCC in the real estate business, or in the

communications business?
Mr. LICHTWARDT. No, sir. We are in the communications business.
Senator BAucus. The Internal Review Division report refers to the

Studley contract on page 7 that states, "Prices of services offered ap-
pears to have been accepted without any attempt to bargain."
Why didn't you attempt to negotiate the price of the contract?
Mr. LICHTWARDT. Again I have to turn to Mr. Campbell.
Mr. CAMPBELL. When we discussed it with the Studley Corp., we

were told that was the rate they charged other Government agencies
that they worked for, and that the rate they charged their private
sector clients for consulting services was considerably more.

Senator BAUCUS. Did you check that out?
Mr. CAMPBELL. I talked to the other Government agencies and they

said they had used Studley services. Both the Executive Office of the
President and Federal Mediation Service indicated they were very
satisfied with the service and they paid similar rates.

Senator BAUCUS. By "similar,' $680 a day?
Mr. CAMPBELL. I believe both of those were a couple of years prior

and my recollection is, although I am not absolutely certain about this,
that FMC paid an inflation-adjusted rate, because the work had been
done in 1975 or 1976.
Senator BAUCUS. What were those per diems?
Mr. CAMPBELL. I don't recall off hand. I think it is in the $50 or

$60 range. I am not certain.
Senator BAUCUS. As I understand it, you first contracted with Stud-

ley for 10 days, then an additional 13 through the use of purchase
orders Lis that correct?
Mr. CAMPBELL. Yes.
Senator BAUCUS. At what point did you decide to issue an actual

contract to Studley?
Mr. CAMPBELL. Once we determined we were going to require more

extensive services to obtain both the large office space we needed in
Washington to relieve our overcrowding, as well as to complete the
solicitation for the competitive space procurement in Gettysburg.
Senator BAUCUS. How much has been spent on the Studley contract

to date?
Mr. CAMPBELL. I believe we have obligated $83,000 through the end

of fiscal 1980.
Senator BAITCUS. Why did you decide to sole source this contract?

Why didn't you advertise it?
Mr. CAMPBELL. Again, at the outset, it had to do—you are speaking

now of the contract versus the purchase orders?
Senator BAUCUS. Yes.
Mr. CAMPBELL. I think at that point in time it was the expertise

Studley, Inc. developed when working for us, the experience they had
with respect to the FCC's requirements, as well as the marketplace in
terms of where possible locations existed that would meet the FCC's
needs.
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Senator BATJCUS. Did you personally write this justification, this
sole source contract?
Mr. CAMPBELL. I believe I did. Yes.
Senator BAUCUS. As you know, it states in part services nonpersonal

for following tasks: One, based on the FCC space requirements which
will be provided, assess the office space availability in Washington,
D.C., in Gettysburg, Pa., areas, two, provide assistance as required
during the preparation of the solicitation for space for both the
Washington, D.C., and Gettysburg offices, and three, Mrs. Pryor's
work on 256-9 qualifies her as sole source for this new requirement.
Why had her work on 256-9 qualified her for the sole source contract?
Mr. CAMPBELL. I believe the number you referred to was the earlier

purchase order. Again as I stated during that period of time she
became very knowledgeable about the FCC's requirements and rather
than, again, go through a competitive cycle, we decided that it made
the most sense—

Senator BAuous. Could others have learned her special knowledge
quickly and easily?
Mr. CAMPBELL. I think it would have taken a roughly comparable

period of time for someone else to learn what she knew about the FCC.
But it is certainly not unique. Somebody else obviously could learn.
Senator BAUCUS. Would you please explain to me what is so unique?

Here we have an agency, FCC, looking for office space, Washington,
D.C. area. What is so unique that some other real estate firm couldn't
provide the same work; that is, a real estate firm in the Washington
area which is in the business of real estate in Washington, D.C., that
is their job, that is their business, what is so unique about the FCClooking for office space that some other real estate agent in the business
of real estate in Washington, D.C., couldn't learn fairly quickly.
Mr. CAMPBELL. There are two sides of that question. One is the

office space market in Washington, D.C., which presumably any cor-
poration would come into the contract with that information. The
other side is the FCC's requirements which we had begun discussing
obviously in some detail over this period of time with Studley Corp.
Senator Baucus. What is so unique and special about FCC's

requirements?
Mr. CAMPBELL. I don't think the FCC's requirements are particular-ly unique at this point in time. They are simply requirements of one

agency. But rather it would have been a delay, again a 60- to 90-daydelay.
Senator BAucus. Again, I am sorry, what is so unique about theFCC's requirements that required, that would make it unpracticablefor some other real estate firm to do the work or to make it unprac-ticable to compete with, to advertise the work and put it up on a

competitive basis?
Mr. CAMPBELL. As for the question of practicability, other corpora-

tions could obviously have done the work. The question was time, not
the fact that Studley had unique information.
Senator BATICITS. It is not unique qualities of FCC?
Mr. CAMPBELL. No; it was not the unique qualities of the FCC.
Senator BAUGUS. It is only FCC wanted office space pronto?
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Mr. CAMPBELL. Yes, sir. We described that situation.
Senator BAUCUS. So we are clear now, the point is Mrs. Pryor did

not have any special knowledge that required her to sole-source
contract?
Mr. CAMPBELL. Mrs. Pryor at. that point in time had obviously ac-

cumlated knowledge about the FCC. Other people over a similar period
of time presumably could have accumulated that knowledge. But
at that time she had accumulated the knowledge, and as part of our
concern of expedition in this area we felt the continued sole source
work with Studley was appropriate.
Senator BAUCUS. Let's go back again. What is knowledge that is so

special that some other real estate firm in the business of real estate
could not have learned in a very short period of time, that is, within
5 minutes, 15 minutes, et cetera?
Mr. CAMPBELL. I think the only knowledge that I could describe in

this area would have to do with knowing the FCC's requirements, the
individual bureaus and offices, where the overcrowding occurred and
the kinds of individuals we are proposing to relocate. I am not claim-
ing, I don't believe anyone would, that this is somehow unique infor-
mation that somebody else could not obtain.

Rather, 
it is information that Mrs. Pryor did accumulate over that

period of time and did reduce the startup time with any number-
Senator BAUCITS. I am sorry. I have to be more specific. What specific

knowledge did Mr. Pryor have that would take a significant period
of time for some other real estate agent to learn in order to help the
FCC find office space?
Mr. CAMPBELL. I don't believe that Mrs. Pryor had any knowledge

at that point in time that would require any substantial period of
for anyone else to learn.

Senator BA-u-cus. Therefore, she had no special prior knowledge to
necessitate a sole source contract?
Mr. CAMPBELL. She had some knowledge of the FCC. It was neither

special nor unique. Anyone else in a similar period of time could have
obtained it. The concern was expeditious timing; our urgent need for
office space, rather than the unique qualifications, qualifications that
nobody else could present to the FCC. There was however, obviously
time invested on our part in bringing Mrs. Pryor up to speed on our
requirements. We could have done it with somebody else.
Senator BAUCUS. What would have happened if you waited an extra

75 days for the additional space as a practical matter?
Mr. CAMPBELL. As I mentioned earlier the concern was to eliminate

the overcrowding among our staff as quickly as possible. I believe that
as a practical matter. there is not a tangible answer. We have been
working in overcrowded conditions for a period of time. The Chair-
man of the Commission and ton management of the agency, I felt
that this was no longer appropriate for the Commission. We then
sought our own authority for office space leasing from the GSA, excuse
me, from Congress.
Senator BAucus. Do you know why your office space is more crowded

than any other agency in Washington?
Mr. CAMPBELL. My guess is are more crowded than some and, from

my experience, less crowded than others.
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Senator BAUCUS. There are agencies that have office space more
crowded than yours?
Mr. CAMPBELL. I think that is probably true.
Senator BAUCUS. You are about average?
Mr. CAMPBELL. I can't say we are average. I suspect there are people

more overcrowded than we are.
Senator BAUCUS. If that is the case, I take it from your answer, if

more than one other agency, 2,3, or 4, maybe 10 or 50, are more crowded
than you why is time of such essence for the FCC to delay its move
in 2 months ?
Mr. CAMPBELL. The timing is of the essence to the Commission, to

the Chairman of the Commission.
Senator BAUCUS. I am asking you for the facts. Maybe the Chair-

man's personal view. I am asking you as a practical matter why is time
of the essence in your personal opinion? I will ask Chairman Ferris
that question some other time. I am asking you right now on your per-
sonal opinion what is the practical matter that necessitates this urgent
2-month-
Mr. CAMPBELL. Because of the impact of overcrowding on the FCC's

being able to complete its mission. The overcrowding in other agencies
presumably has a detrimental effect on those agencies in meeting their
missions.
Our concern was the overcrowding impact on the FCC mission and

we attempted to relieve that as quickly as possible.
Senator BAUCUS. Contract for Computer Science Corp., would you

briefly describe that contract?
Mr. CAMPBELL. We initially contracted with the Computer Sciences

Corp. for technical services; to give us assistance in preparing the
necessary plans, and so forth, specifications for leases, as well as to
look at specialized areas such as office landscaping.
Senator BATic-crs. How much has the Commission spent on services

to date?
Mr. CAMPBELL. I believe we have obligated $123,000.
Senator BAUCUS. I have about $196,000. It is somewhere in the

middle? That includes fiscal year 1981?
Mr. CAMPBELL. Exactly. If you include fiscal year 1981, I believe the

196 would be accurate.
Senator BAUCUS. You wrote the sole source justification. Is that

correct, for this contract?
Mr. CAMPBELL. I believe so. Yes.
Senator BAUCUS. In the justification you list two reasons for not

competing. The first is the requirement of time sensitive and it re-
quires expedited action to meet urgent expansion of requirements im-
posed by Congress. When did you first decide that you needed the
services of CSC?
Mr. CAMPBELL. I believe in late September, early October of 1979.
Senator BAUCUS. I understand there was a purchase order Octo-

ber 11, 1979.
Mr. CAMPBELL. Yes.
Senator BAUCUS. There is a second purchase order requested when?
Mr. CAMPBELL. I believe it is in January of 1980.
Senator BAUCUS. That is my information, indicates as well. When

was the contract for CSC signed?
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Mr. CAMPBELL. The first contract was signed with them on March 5,
1980.
Senator BAUCUS. Wouldn't there have been ample time between

October and March to advertise this contract?
Mr. CAMPBELL. Absolutely.
Senator BAUCUS. Why wasn't it?
Mr. CAMPBELL. Because we did nothing at that point in time. We

were dealing with CSC as we did with Studley on a purchase order
basis. Originally we went out to obtain technical services to support
our office space leasing requirements and to look at the issue of office
landscaping as a way of reducing our costs. What happened was not
a question of waiting from October to March to first go out and deal
with CSC, but rather it was a matter of beginning work with them
in October and continuing work with them throughout this period
of time.
It was in March that we decided we had substantial requirements

with respect to telecommunications for a consolidated space for the
FCC—what is now the Roslyn project.

Senator BAUCUS. What unique and peculiar characteristics does
CSC have in your view that would require this?
Mr. CAMPBELL. At that time we felt they had substantial expertise

in two or three areas that the FCC needed support in, one, in com-
puter location, second, in telecommunications requirements. Leaving
aside the telephone systems, the FCC has three other communications
systems. We were very interested in expanding those when we
consolidate.

Senator BAUCUS. Are there any other firms in the area that can per-
form the similar work, have the same peculiar need qualifications?
Mr. CAMPBELL. I suspect there are. I believe in retrospect that the

peculiar and unique side of CSC is a less compelling reason for sole-
sourcing and that the timing aspect was much more compelling.

Senator BAUCUS. The Internal Review Division states the Archi-
tectural Engineering Service is necessary and complementary to the
solutions of the Commission's space problems were negotiated for by
the same staff official responsible for obtaining the services of Studley.
As in the case of Studley ngeotiations, no consideration is given to
other organizations or firms providing similar or identical services.
In a like manner CSC quotations appear to have been accepted with-
out question or attempt at bargaining. The Commission's contracting
officer was not privy to or involved in any of these negotiations.
The first question I have is why didn't you at least consider other

firms that could have provided similar services?
Mr. CAMPBELL. I think at the time we started to deal with CSC,

which was in October 1979, we needed, on a reasonably urgent basis,
technical support to prepare the documentation for our Gettysburg
solicitation, a competitive solicitation for office space, as well as the
solicitations for space and leases for space in Washington. So it was a
question of time sensitivity, again in the October 1979 time frame.
Senator BAUCUS. But time in the same sense, for the same reasons

that you employed Studley to try to find office space. That is the
problem?
Mr. CAMPBELL. That same sense of urgency. Yes.
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Senator BAucus. At least in your view?
Mr. CAMPBELL. Yes, sir. In my view.
Senator BAucus. Why didn't you attempt to negotiate the price?

Bargain?
Mr. CAMPBELL. When we got the price lists from CSC, they had

already been reviewed and approved by the Defense DCAA audit
staff. I am not sure what the C stands for, Defense Contract Audit
Agency. They had approved those, as well as the overhead rates for
CSC. CSC gave us a document to that effect. So we felt those rates
were comparable in the industry at that point, as well as ones that
the Defense Department had apparently accepted.
Senator BAUCITS. Did you check to see whether they are compar-

able?
Mr. CAMPBELL. We did not call other companies at that point. We

had rates that were approved by an agency that had extensive
capability.
Senator BAUCIIS. Is there any reason why you didn't invlove the

contracting officer in these negotiations?
Mr. CAMPBELL. I can't reconstruct entirely our relationship with

CSC versus the contracting officer. I suspect it went pretty much as it
did with Studley. We had an initial discussion, then we began dis-
cussing it with the contracting officer in order to obtain the services
through the contracting system.
Senator BAucus. How did you happen to select Julien Studley to do

the computer science in the first place?
Mr. CAMPBELL. The initial contact, was by a member of my sub-

ordinate staff who had worked with both companies previously when
he was in the private sector. He was aware of Studley, talked with
them. This apparently caused Studley to, in turn, talk with me. I
received a proposal from them.

Senator BAUCITS. The Internal Review Division states the Studley
representative with whom negotiations were conducted is the person
who in fact performed for Studley on the contract. This person is
Barbara Pryor, wife of David Pryor, who at the time A. & E. services
were determined to be required was an employee of CSC. Initial refer-
ence or suggestion of the services that the Studley firm be considered
was made by the Commission employee who is personally acquainted
with both Mr. and Mrs. Pryor; two, formerly employed by CSC
Where Mr. Pryor was his supervisor; and three, is a former tenant
or lessee of a personal residence owned by the Pryors.
These relationships are mentioned not as an indication that any

improper action on the part of the Commission employee who par
enthetically considers both Pryors to be outstanding in their respec-
tive fields but to demonstrate the need for independent inquiry on the
part of negotiating officials and for the invlovement of a contracting
officer in the process on order to arrive at independent judgment of an
officer's qualifications. Do you agree with that statement?
Mr. CAMPBELL. I think the factual portions of the statement are cor-

rect. I did not have all of that information at the time I was dealing
with these two contracts. I think that the contracting officer should be
involved in all contracts at the earliest stage practicable and I believe

IL
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as Mr. Lichtwardt stated earlier, that all of the contracts practicable
should be competed.

Senator BAucus. Any independent judgment has changed the man-
ner in which you chose firms?
Mr. CAMPBELL. I don't believe independent judgment would have

changed it. I think competition may have changed it. I believe my
judgment was substantially correct. We have reviewed both of these
contracts carefully. We have in fact, in the case of CSC, paid them
very little money this year because we have not been satisfied with
their billings. I think you will find that a careful review of our con-
tract management and monitoring will show independence of judg-
ment on my part. I would further add that the individual who rec-
ommended the first company to us, Studley Corp., has had no role
in determining the scope, the amount of money to be paid to Studley,
or the kinds of tasks they are to perform. He is a valuable employee,
but he is at a subordinate level.

Senator BAUCUS. Still he did make the suggestion?
Mr. CAMPBELL. He made the suggestion to Studley, yes. They con-

tacted us. Studley in turn recommended CSC to do the sort of techni-
cal work that we needed done. I did not know that David Pryor
worked there at the time, but his role is not related to the systems divi-
sion that has been doing work for the FCC. When he was working
there he was their Internal Director of Administration. He did, at
one time, when the two individuals working on our contract, one an
architect who had left the CSC and the second gentleman who came
down with hepatitis and was inactive, do some work for us.
David Pryor was asked to fill in on the meetings on our Gettysburg

project. Beyond that he has had no relationship with this. I have met
the gentleman once. Beyond that, we have had no discussions, no
contact.

Senator BM:7GUS. There appears to be a conflict in the Internal Re-
view Division report. Page 8 states the services of Studley are, ac-
cording to the Commission staff officially responsible for procuring
Studley services, combined with space acquisitions in the immediate
geographical center of the Commission's office at 1919 M Street, NW.,
Washington. The ongoing acquisition of space in southwest Pennsyl-
vania, in Gettysburg, the scope of Studley services is to exclude re-
muneration consultation advice with respect to the acquisition of office
space currently under active consideration in Rosslyn, Va. The rela-
tionship, the precise nature of which has not been determined, exists
between Studley and the owners or lessors of the space at Rosslyn that
the Commission is considering for leasing efforts aimed at consolida-
tion of staff offices.
It is presumed Studley is acting as a broker and/or leasing agent

with respect to the Rosslyn space.
Further on the report, it states reference to invoices submitted by

Studley indicates that certain services and advice have been provided
with respect to the acquisition of space in Rosslyn. These invoices have
been honored and payment has been made.
Who is the Commission staff official referred to here? Do you know?
Mr. CAMPBELL. I believe so, yes.,

73-462 0 - 81 - 10
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Senator BAUCUS. Excuse me?
Mr. CAMPBELL. I believe I am.
Senator BAUCUS. Do you know whether Studley has been paid for

work done on the FCC's planned consolidation move to Rosslyn ?
Mr. CAMPBELL. As far as I know, we have not been billed nor have

they been paid for the move to Rosslyn. What I believe the report re-
fers to, I spoke to the authors directly about this, is invoices for work
done on the question of consolidation prior to our making any kind of
decision that we wanted to continue leasing or, excuse me, to begin to
obtain a lease at the Rosslyn location. So there was some work done
in December and January when the FCC realized that the consolida-
tion of the Commission, which is relatively long-term goal, made
sense. We received some billings for this work.
However, to avoid any sort of problem of double-billing in this

matter, we are going back and reviewing and reauditing all of those
bills.
Senator BAUCUS. Did you tell the author of this report that Studley

Services did not violate anything with respect to the acquisition of
space in Rosslyn?
Mr. CAMPBELL. We are not paying Studley a consulting fee with re-

spect to acquisition of space in Rosslyn. They are working on a com-
mission in that particular matter.
Senator BAUCUS. Is the planned move to Rosslyn called Exodus?
Mr. CAMPBELL. Yes, sir.
Senator BAUCUS. Why Exodus?
Mr. CAMPBELL. We sat around the table one day; someone had the

bright idea of Exodus. It seemed like a good idea at the time.
There is nothing particularly esoteric about it.
Senator BAucus. I have a purchase request here dated September 29,

1980, ordered by you and signed by someone for Mr. Lichtwardt. I
wonder if someone from my office could give you a copy.
Under the description remarks, it states modification of FCC con-

tract; 3332, Judien J. Studley, Inc., increased $30,000 work for the
Exodus project. Did you order this purchase request?
MT. CAMPBELL. Yes sir.
Senator BAUCUS. Mr. Lichtwardt, did you know someone signed

this purchase request for you?
Mr LICHTWARDT. No. I signed the purchase request myself. This

purchase request has been withdrawn, by the way. It is no longer
active.
Senator BAUCUS. Why was it withdrawn?
Mr. CAMPBELL. I discussed the question of Barbara Pryor's billings

to the FCC in late September with her and she told me she had
$30,000 worth of billings for Exodus. I assumed at that time. I just
needed a few sections to lead up to this, that we would be billed for
those. In fact, I misunderstood. We are not being billed for that. So
this purchase request for fiscal year 1981 services was predicted on
the assumption that she would bill us for Rosslyn, which was a mis-
understanding on my part. This is the one we are withdrawing and
reissuing to fake into account only additional work she did on the
Gettysburg effort.
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Senator BAUCUS. When was it withdrawn?
Mr. CABPBELL. It was withdrawn yesterday, I think.
Senator BAuc-crs. Yesterday?
Mr. CAMPBELL. Yes sir. We have only had 
Senator BAuc-crs. Why yesterday?
Mr. CAMPBELL. We have had the report for a couple of days. I sorted

out the other issue, the question of the $30,000, I believe on Thursday
or Friday of last week. It was simply a question of getting to it
administratively.
Senator BAUCUS. Studley is doing work still on the Exodus project?
Mr. CAMPBELL. Yes. They will be doing work on the Exodus project,

but only on a commission basis.
Senator BAUCUS. I have a memo here signed by you, Mr. Campbell,

dated September 29, states,
As you know, we have two important space projects underway, Gettysburg

Consolidation and Exodus. The Studley Co., Computer Science Corp., have been
deeply involved with both projects. We are now within a few weeks of completing
the lease in Gettysburg and Exodus project is still continuing. Given the detailed
knowledge both contractors have of these two projects. I believe it would be
substantially disadvantageous for the Government to go through the competitive
process and necessary delays on both space projects. Therefore, I am requesting
sole source contracts for both companies initiated for fiscal 1981 and attach the
appropriate A-78's.

Is this also an indication that Studley continues to be involved in
the move to Rosslyn?
Mr. CAMPBELL. Yes, sir.
Studley will again be working on the move to Rosslyn. So will CSC

at this point in time. CSC is being paid directly by us for their serv-
ices. Studley is not.

Senator BAUCUS. Are you seriously considering any other space in
Rosslyn besides the two towers?
Mr. CAMPBELL. No, sir. We are not at this point.
Senator BAUCUS. I have another memorandum prepared at a meet-

ing on June 19, 1980, entitled "FCC Project Exodus.' I would like to
provide you with a copy right now. It appears from this memo that
you are seriously considering moving into Two Towers because you
have had someone plan which floors will be occupied by which bureaus.
Is that correct?
Mr. CAMPBELL. Our planning for Twin Towers began substantially

earlier. I believe this memo is cut off on one side, but it is dated June.
Senator BAucus. Yes.
Mr. CAMPBELL. We began planning on this much earlier than that. I

think in the time period we have here, we had begun to determine
conceptually which bureaus and offices would be located in which por-
tions of the Twin Towers. In order for us to negotiate a lease we have
to understand the amount of space involved in that lease.

Senator BAUCUS. Which floors will be occupied with the new move
by the commissioners?
Mr. CAMPBELL. In our current plan

' 
which we have not discussed

with them, they would be in the second tower, the uppermost floors of
the first rise, which I believe are floors 22 out of 31. I am doing that off
the top of my head. I am reasonably sure about that.
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Senator BAUCUS. 22d floor?
Mr. CAMPBELL. 22d floor of the 31 floors in the second tower..
Senator BAUCUS. Is it safe to assume Studley is being paid by the

Commission to find space in the building for which Studley is either

the broker and/or leasing agent?
Mr. CAMPBELT.. The FCC is not paying Studley to find space in the

Rosslyn building. They are working on a commission at this point.
They have an agreement as a tenant broker with the corporation,
Westfield Realty, that owns the Twin Towers, to be paid a commission

if, in fact, the FCC locates in those towers.
This is a normal practice of the tenant brokers in Washington.
Senator BAucus. What am I missing here?
You are saying Studley is being paid and will be paid if this con-

tract is agreed to and the move actually takes place. Studley is em-
ployed as an agent by the firm which owns the Twin Towers.
Mr. CAMPBELL. No, they are not. They are not an agent of the firm

that owns the Twin 'rowers. They are not the exclusive leasing agent
for the corporation that owns them, Westfield Realty. Julien J. Stud-
ley is a tenant broker representing the FCC's interest before West-
field Realty.
Senator BAUCUS. What is the relationship between Studley and

Twin Towers again?
Mr. CAMPBELL. They are a tenant broker and they have a brokerage

agreement, as I understand it, which states that if the FCC relocates
to the Twin Towers, they are paid a commission.
Senator BAucus. By whom?
Mr. CAMPBELL. By the Twin Towers.
Senator BAUCUS. That is the problem here, it seems to me.
If Studley is being paid by Twin Towers to locate in Twin Towers,

Studley at the same time is being paid by the FCC to find office space
for the FCC. That to me is a conflict of interest.
Mr. CAMPBELL. The FCC is paying Studley only a consulting fee,

only when we are working on, a specific project such as 2000 L, which
is space we relocated in, such as the _Gettysburg relocation which has
been a substantial part of the Studley payments. We are not paying
them to lease the Twin Towers foi us.

Senator BAUCUS. You are paying them to find office space?
Mr. CAMPBELL. That is correct.
Senator BAUCUS. Who found Twin Towers for you?
Mr. CAMPBELL. Studley Corp.
Senator BAUCUS. Who does Studley also—who will also pay Studley

in the event that this move takes place?
Mr. CAMPBELL. The Twin Towers.
Senator BAUCUS. Isn't that a conflict of interest?
Mr. CAMPBELL. No; I don't believe so.
Senator BAUCUS. Why isn't it?
Mr. CAMPBELL. As a tenant broker, they reviewed all the office space

available in Washington that would meet our needs. I believe any of
those buildings in the normal customary business practice would have
paid the broker that presented the FCC to that building a commission.
In this case, it is normal practice of the marketplace. They would do
this---
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Senator BAucus. It would be a bigger problem here than meets the
eye.
Mr. CAMPBELL. It is a normal practice in the commercial market-

place. The FCC is relatively rare among Federal agencies that use
outside assistance to seek office space. Most of them, as you are obvi-
ously aware, go through GSA. It is a common practice in the private
sector. It is relatively rare in the Government sector. It has, however,
I know, been used in the Executive Office of the President, when find-
ing space for the Presidential reorganization program.

Senator BAUCUS. Isn't it to Studley's advantage to locate the FCC
in the Twin Towers?
Would they earn greater remuneration if they locate in the Twin

Towers, the FCC; wouldn't Studley earn more if the FCC locates
in the Twin Towers compared with what Studley would earn if the
FCC locates someplace up in northwest Washington and has no tie
whatsoever with Studley?
Mr. CAMPBELL. No. I don't believe that would make any difference.
Senator BAUCUS. How much commission would Studley get if FCC

locates in some place where Studley has no connection whatsoever,
other than Studley's connection with the FCC?
Mr. CAMPBELL. They would have, I believe, a similar commission.

The commission would be dependent upon the price, the cost of the
building. Again, with any building we move to, if we move to build-
ing X, right in northwest Washington, the building has a certain,
typically—I can't guarantee this but typically the building will have
a commission built into the arrangement, to the financial arrangements
for that building, and Studley will be entitled to a portion of that,
again typically now, for representing the FCC, another company, or
the building developer. Again, it depends on the particular arrange-
ments as for as who receives the other half, the second half of that com-
mission as the exclusive agents for the building.
So it would not be particularly in Studley's interest to go in one

building versus another. They would presumably—my understand-
ing is—the common practice would be they would receive the com-
mission, regardless of the building, particularly for a deal this size.
Senator BAUCUS. You are saying Studley would receive the same

total dollar remuneration, assuming FCC moves into some office space,
regardless of where the office space is, whether it is Twin Towers,
whether it is any place else is irrelevant? Studley gets the same fee,
the same total fee. Is that correct?
Mr. CAMPBELL. I believe the only variability in the total fee would

be dependent upon the cost of the building, if you will, the amount of
money involved, the dollar per square foot rates. Those are variables
which affect the leasing arrangement. It is a negotiated commission;
it is not a flat—if I were selling my house, there would be an automatic
6- or 7-percent commission there.
These are negotiated commissions but essentially what you say is

correct.
Senator BAUCUS. In your view the Studley has no connection with

Twin Towers in any way which would result in greater remuneration
to Studley than Studley—than any connection Studley might have
with any other office space in Washington?
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Mr. CAMPBELL. Assuming they were representing the FCC, yes.
Again leaving aside the economic barriers.
Senator BAUCUS. The Internal Review Division also makes the fol-

lowing recommendations: determine the status of the task presently
assigned Studley and CSC with respect to specified sites or buildings
and permit no add-ons for further purchase orders for their services
beyond tasks already in progress. Further services of this type should
be obtained competitively.
Will further services of this type be obtained competitively?
Mr. CAMPBELL. I believe at this point in time that the only contrac-

tural agreement we propose to undertake or enter into with Studley
will be for their work on the existing projects. I think the one great
unknown has to do with whether or not we complete our Rosslyn
project. If that does not go, is not approved by the Congress and we
do not go through on it, then we will still have a serious problem with
respect to leases we are losing. I think we would have to evaluate
whether or not we could go competitive on this at that time.
Senator BAUCUS. Let me ask you another question about a meeting

which you had with Mr. Perez, LeMasters, and Mrs. Pryor. My under-
standing is that at this lunch Mrs. Pryor billed the Commission $1,000
to have lunch with her. Is that correct?
Mr. CAMPBELL. No, sir. It is not.
Senator BAUCUS. Would you explain that?
Mr. CAMPBELL. Yes. This was at a time when I was within a couple

of days leaving for vacation in Europe. This was not a lunch, it was
a breakfast. Our offices are relatively close to each other and Barbara
Pryor, Tom LeMasters, and I decided beforehand that on that day
that they would come in an hour early for us to catch up on the various
events and arrangements. I get in my office about 7; they get in at 9:30.
We decided to meet over a cup of coffee and discuss the status of these
things. I did not have time in my schedule between this point in time
and my departure for Europe to discuss with them, in detail, our
projects. The long meeting with Perez and LeMasters represents the
bulk of this billing.
That was a detailed discussion, as I recall, of our Gettysburg

solicitation, the status of that solicitation, and whether or not we
were going to be able to continue that as a competitive solicitation.
So it is not-
Senator BAUCUS. She billed $85 an hour. Is that correct?
Mr. CAMPBELL. She does bill at $85 an hour. That is our agreed-upon

price. There were 12 hours. That was an extensive discussion that day,
but 1 hour or less of that in fad, had to do with my meeting with her
at breakfast, really at my convenience in order to deal with her and
Tom LeMasters prior to their normal business hours before I left the
country.
Senator BAu-cu-s. It is my understanding that GSA has full-time

civil servants that are paid exactly the jobs for which you are planning
to spend nearly a quarter of a million dollars. I understand you're dis-
satisfied with GSA. What problems do you run into with GSA that
require this change?
Mr. CAMPBELL. We have had extensive discussions with GSA about

our requirements both before and after obtaining our separate leasing
authority.
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For example, in the area of office space design and layout GSA has
five employees in the National Capital region that do this work. The
typical job they do, the largest one is 50,000 square feet.
They have told us they have gone up as high as 150,000 square feet

for space studies and space layouts. Our job is in the neighborhood of
450,000 square feet. They contract these jobs out. We have copies of
the contracts or solicitations they have undertaken. In doing that work
they would not do it for us, if you will, at minimum price or at no cost
to the FCC. Leaving aside the GSA costs, jobs of our size they contract
out and it takes somewhere between, as they have told us, 3 and 6
months to get a contract out, as well as 80 to 140 days, which is the
performance time on the examples they have given us, to actually do a
space study.
We did a space study on our own in 2 months. I am speaking now, if

you will, of the Rosslyn project, where we have a certain time frame
we are trying to meet, if in fact the project goes through. If we could
not wait several months to get a competitive contract through GSA
as well as the 140 days just to do a space study, we would have also
paid the full price to the contract. They pass that on in total to the
agency, as well as overhead they are charging.
So, it was not a question, we believe, based on our discussions which

were in the March-April time frame with GSA, of the FCC going out
and contracting for these services versus GSA sitting there with that
excess capacity, if you will, able to do our work for us. They do not
have the capability of this size. They admitted that to us. They said
when they have jobs of this nature, they go out and do it on a contract
as well.

Senator BAUGUS. Let's change the gears here a little bit. You have
thought over this Studley, this other contract for some time. It has
been in the press for a few weeks. You have been working with FCC
for some period of time. What recommendations can you give us as to
help batten down the hatches here a little bit, tighten up the ship a
little bit so that we are wasting fewer dollars? You must admit, I
think you would anyway, that on the surface regardless of the facts,
the facts may or may not agree with the service, appearance, but on
the surface the arrangement with Mrs. Pryor, and Studley is certainly
suspect. Partly because of the way the contract was put together in
the first place; that is, the employee at FCC who is a tenant of Mrs.
Pryor and who worked for her husband at CSC Co. and also because
FCC is wanting to move maybe 1 month, 2 months earlier, sole source
compared with competitive. On the face of it, it looks like there is a
cozy, sweet arrangement, sweet deal here, particularly when she is 

ibilling $85 an hour, particularly when she s getting paid a fee that
is almost twice the top fee that you pay your communications
consultants.
Don't you think there is at least appearance of problem here, at the

very least?
Mr. CAMPBELL. I believe the way you have described it or the way

it has been described to the press, if I were a taxpayer sitting out in
Prince William County, I would 
Senator BAUCUS. That is how it looks.
Mr. CAMPBELL. That is right. If you read the headlines, that is

certainly the impression you are going to get. I think 
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Senator BAUCUS. Not the headlines. If you look at the facts that
went on. That is the original, the first impression that people have.
It may be the valid impression. I am not yet getting to the point
where it is valid or not. I am just talking about the first impression.
Mr. CAMPBELL. From my impression, it is not a valid impression.
Senator BAUCUS. At least the first impression.
Mr. CAMPBELL. There is no question that on first impressions some-

one would look at that who is totally from the outside, say that is
obviously another typical Government contract that has gone awry.
In fact I believe we can justify our actions, I think we have attempted
to do this this morning. I do not believe that our documentation, that
our reasoning has been 100 percent as adequate as it could have been.
In retrospect as I have gone back through the contract files, I believe
I could really have done a better job writing sole-source justifications;
I really could have presented the rationale much more clearly. We
could have given for example, some more consideration to such proc-
esses as RFQ's. However, I think that what we did was proper within
the context in which we were operating. There is no question, it seems
to me in hindsight, that it could have been improved.

Senator BAUCUS. I must say too, I am quite convinced that you had
to make the move 2 months earlier. I just don't see it. That is why I
tend to think that this could have been let on a competitive basis.
Mr. CAMPBELL. I think that is a matter of judgment.
Senator BAUCUS. Several times you tried to explain why, the

urgency, the complelling need, and the reasons why Uncle Sam would
have lost dollars had it not been sole source. But I haven't heard the
reasons yet. I heard all the words. I don't hear the compelling view
that indicates that, by gosh, it is absolutely crucial that we move at that
pace. That is, the building inspector coming in to say the building is
going to collapse or a fire or desk out in the street, you know, rained on,
snowed on. I just don't hear this compelling need. All I hear is the
FCC would kind of like to move a little earlier, nice, cozy 22d floor
over in the Twin Towers in Rosslyn. That is what I hear.
Mr. CAMPBELL. The circumstances are not as compelling as they

could be.
Senator BAUCUS. To say the least, that is an understatement.
Mr. CAMPBELL. We have only had one building currently in the

process of being condemned and demolished but the rest of them are
going to be there awhile. The problem is overcrowding. As I mentioned
earlier, it is an intangible. I think if I were on your side looking at this
I would not see dollar-tangible requirements. I don't believe they can
be presented. I think it is a matter of judgment. It was our judgment.
Senator BAuc-u-s. This is a bit novel, but as soon as we conclude this

hearing I would like to invite you down to my office. I want to take
you through, I have three rooms and I want you to see how crowded
my office is. I want you to tell me in all candor, who has the greater
compelling need to get better accommodations, better space.
Mr. CAMPBELL. I am familiar with the space on Capitol Hill. I am

constantly amazed at how crowded and overcrowded it is. But I think
from our perspective 

Senator BAUCUS. I want you to visually see my office.
Mr. CAMPBELL. I would be glad to, sir.
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Senator BAUCUS. I invite you to come down with me, take you tothree of my rooms.
Mr. CAMPBELL. I would be glad to. I would be glad to show you someof our office space as well.
Senator BAUCUS. I asked my office several times to go over to theFCC. They say they have. They have gone through your building.I personally have not done so. I would like to do so. But it is theircandid assessment that our office space is much more compelling. I don'twant to say much worse than you, but that is just there, I would likeyou to personally get a sense of the feel.
Mr. CAMPBELL. Certainly.
Senator BAUCUS. It is 12:30 right now. I don't mean to impose uponyou at all. Could you possibly wait about 30 minutes so I can takeyou down to my office as soon as we conclude this hearing Mr. LICHTWARDT. We would be glad to.
Senator BAUCUS. That concludes this portion of the hearing. I wantto thank you all for coming. I will quickly get through the next partand we will take a little tour downstairs.
Senator BAUCUS. Our next witness is Mr. O'Malley, editor of theCommerce Business Daily.
Mr. O'Malley?
Do you swear to tell the whole truth and nothing but the truth, sohelp you God?
Mr. O'MALLEy. I do.

STATEMENT OF JOHN O'MALLEY, EDITOR, COMMERCE BUSINESS
DAILY, DEPARTMENT OF COMMERCE

Senator BAUCUS. Thank you for coming.
How long have you been editor of the Commerce Business Daily?Mr. O'MALLEY. About 11 years.
Senator BAUCUS. Would you please describe the function of theCBD, your function and what you do?
Mr. O'MALLEY. Briefly, I function as the editor of the paper. The

paper itself is used to advertise all the proposed amendments
emanating-

Senator BAUCUS. Would you please pull the microphone a little
closer
Mr. O'MALLEY [continuing]. Emanating from Government

agencies.
Senator BAUCUS. I'm sorry?
Mr. O'MALLEY. It is meant to advertise all proposed procurements

that emanate from all Government agencies.
Senator BAUCUS. Could you pull the microphone still a little bit

closer?
Mr. O'MALLEY. It is used to publicize all the proposed procurements

that emanate from all Federal agencies.
Senator BAUCUS. What was the origin of the Commerce Business

Daily?
Mr. O'MALLEY. Actually, it goes back to the Truman administra-

tion, when there were some 5 percent scandals, and it was decided
then, in 1950, to publicize in the widest fashion possible all procure-
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ments of the Federal Government so that would be proper
competition.

Senator BAUCUS. Was it a newsletter first attributed to the Depart-
ment of Commerce?
Mr. O'MALLEY. Yes. Basically it was, it was a one-sheeter and has

since evolved into one that will go as high as 32 pages a clay.
Senator BAUCUS. How many subscribers are there now?
Mr. O'MALLEY. Paid subscribers, there are approximately 34,000.
Senator BAUCUS. How much does the subscriber pay?
Mr. O'MALLEY. There are two prices. It sounds odd, but there is

an $80 subscription, that would be second-class delivery and the first-
class delivery is $105. That would travel by air.

Senator BAUCUS. What type of information are agencies required
to submit to the Commerce Business Daily?
Mr. O'MALLEY. The agencies are supposed to synopsize their pro-

posed procurements in the briefest form and send them to us:
Senator BAUCUS. Do you have any enforcement or investigative au-

thority to insure that the information the agencies submit to you is
actual or proper?
Mr. O'MALLEY. No. We don't.
Senator BAUCUS. You just get what comes in the mail?
Mr. O'MALLEY. That is right. We do a little bit of investigating on

our own, in a very, very minor way. But no, we don't have any au-
thority to enforce.
Senator BAUCUS. You cannot guarantee the acuracy of the informa-

tion that you put out?
Mr. O'MALLEY. No, sir. I cannot.
Senator BAUCUS. As I understand it, one of the purposes of the Com-

merce Business Daily is to help small businessmen, especially those
outside of Washington, to compete -for Federal contracts is that
correct?
Mr. O'MALLEY. That is true.
Senator BAUCUS. That is, people in Washington tend to have a slight

advantage because they are in Washington, and one of the purposes of
the Daily is to let contractors outside of Washington to better know
what is available and what to compete on.
Mr. ()WATLEY. Exactly.
The smaller businessman cannot afford to have a representative here

to look out after his interests.
Senator BAUCUS. I take it that the information, if it is helpful to a

small businessman, has to be timely, too. He has to get the information
as quickly as possible so he has an opportunity to effectively bid on
any contract.
Mr. O'MALLEY. That is correct, to price out his bid.
Senator BAUCUS. Do you also receive the information from agencies

in sufficient time to advertise?
Mr. ()WATLEY. No, sir we certainly don't.
Senator BAUCUS. Would you amplify on that a little bit, give me a

little better feeling of the flavor as to the incidence that that happens,
the number of times, and so forth?
Mr. O'MALLEY. The way the regulations are written, they state that

the agencies are supposed to start their syr opsis to us 10 days before
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it is issued. If this is not possible, it is supposed to be published no
later than the date of issuance, and this is not done.
Senator BAUCUS. Any rough estimate as to the number of times it is

not done, the percentage of items listed where that does not occur, or
that the subject or industry category where it is more prevalent?
Mr. O'MALLEY. It is more prevalent, of course, toward the end of

the year when people and agencies are rushing to spend their funds.
So far as the frequency is concerned, it occurs more I would say, on
repair and improvement projects to real property than it does in any
other area.

Senator BAUCUS. Are there any certain agencies that tend to provide
information slower and later than others?
Mr. O'MALLEY. During this period, there are. Normally, agencies

with far-flung operations such as the Forest Service and the VA for
example. There are ones where the activity has to notify Washington
that they have a project and then they have to wait until the funds are
allocated for that project. Of course, sometimes this takes longer than
it should.

Senator BAUCUS. So it is the agencies that have extensive field
operations?
Mr. O'MALLEY. This is the usual thing; yes.
Senator BAUCUS. What is the result of having information come to

your publication late?
What is the practical effect on subscribers?
Mr. O'MALLEY. Looking at it from the broadest point of view, the

practical effect is that the Government couldn't get the most for its
money. These bids are hurriedly made and of course anybody making
a bid in a hurry is going to give himself every advantage.

Senator BAUCUS. Is it possible that some agencies send you contract
information late specifically to avoid competing?
Mr. O'MALLEY. I think so.
Senator BAUVUS. Do you think it is probable that that might occur

in any significant number of times?
Mr. O'MALLEY. Yes; I suppose so.
Senator BAUCUS. You are saying in all probability a significant

number of agencies and/or, or an agency, a significant number of
times, sends information to you late specifically to avoid competition?
Mr. O'MALLEY. It is done.
I don't know whether an agency would do it repeatedly or not.

But I feel that it is done.
Senator BAUCUS. Is there any way we avoid that?
First, to back up, can you again categorize the areas of businesses

or the agencies, the subjects where this tends to be more of a problem
in your judgment than others?
Mr. O'MALLEY. I cannot really put my finger on it. There are

incidents that stand out in your mind and what not, but to say
that this agency does it all the time, or some other agency, I don't feel
that I can say that because I may be putting them in the wrong light.
Maybe they didn't do it for that reason.
Senator BAUCUS. What makes you believe or feel that this is a

significant problem?



152

Mr. O'MALLEY. I have talked with the people and asked them
why they couldn't send in their synopsis sooner than they did, and in
practically every instance the reason given was that, "We asked our
central office to allocate funds for this project some months ago, but
we only just recently received the authorization to do so." And so,
in effect, they are blaming their central office for not acting expedi-
tiously on their request.

Senator BAUCUS. Would you please describe the coding system
used in the Commerce Business Daily?
Mr. O'MALLEY. Yes; 96 codes are used—they are general codes.

Services are the letter codes, the number codes are used for supply
items. Every synopsis that we receive is published under certain
codes so that people can read the paper.

Senator BAUCUS. Do you have a problem with the coding system
at all? Is there any miscoding?
Mr. O'MALLEY. There is miscoding, yes; definitely.
Senator BAUCUS. Would you explain that? What do you mean?
Mr. O'MALLEY. If an item were published with the wrong code on

it, it is possible that a reader would not be able to find the project
that he was interested in bidding on. In other words, it wouldn't occur
in the paper where he suspected that it would. So he might miss it
altogether.
Senator BAUCUS. Do you believe there is any intentional miscoding?
Mr. O'MALLEY. I think there must be; yes.
Senator BAUCUS. You think some agencies intentionally—why would

they do that? Why would an agency intentionally miscode ?
Mr. O'MALLEY. The one thing that they would succeed in doing, of

course, is limiting competition. In other words, you were talking about
the agencies or the firms that have offices in Washington—they would
probably hear about it. But maybe a firm located in Dubuque, Iowa,
wouldn't.
Senator BAUCUS. Do you sometimes catch miscoding?
Mr. O'MALLEY. Yes.
Senator BAUCUS. What do you do when you catch it?
Mr. O'MALLEY. We change the code.
Senator BAUCUS. If you were provided the contract information

earlier, would you be able to catch more miscodings?
Mr. O'MALLEY. Yes.
Senator BAUCUS. What happens when you find a contract that is

miscoded ? Do you call up and ask them what is going on here, or do
you change it on your own?
Mr. O'MALLEY. No, sir. We change it on our own, but we attempt

to check with agencies when time permits.
Senator BAUCUS. Because you don't have the time to follow up?
Mr. O'MALLEY. That is part of the problem. The other is, we don't

want to start arguing the case on the phone.
Senator BAUCUS. Which e gencies seem to miscode more than others,

whether intentional or otherwise, just the fact there is more miscoding?
When agencies tend to miscode ?
Mr. O'MALLEY. Here again, as I said, there are things that stick

out in my mind. But really I would have to categorize somebody as
deliberately miscoding all the time or at least frequently.
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Senator BAUCUS. Apart from whether or not it is intentional, may
or may not be intentional, are there other agencies that seem to have
a greater incidence of miscoding compared to others, without at-
tributing any culpability or blame? I am just curious if there are some.
Mr. O'MALLEY. There are very unusual things that stick out in your

mind—the Navy in Mechanicsburg.
Senator BAUCUS. Excuse me?
Mr. O'MALLEY. The Navy procurement operation at Mechanicsburg,

Pa., has sent in some items coded under farming equipment. Whether
this is intentional or not, I don't know. I haven't seen it occur lately.
But as I said, this is one of the things that sticks out in your mind.
Senator BM:7GUS. Have you seen any indications of contractors that

are tipped off in advance before the contract is advertised?
Mr. O'MALLEY. We frequently get calls from people asking if a

certain item had been published in the paper. Even though we make a
search, we don't find it, but maybe a day or two later, it will come in;
that is, the synopsis will be delivered to us.

Senator BAUCUS. I assume the contractor who is tipped to the con-
tract in advance, has the advantage over the contractor who first reads
about the contract in the paper?
Mr. O'MALLEY. He certainly does.
Senator BAUCUS. How often do you receive phone calls like this?
Mr. O'MALLEY. Probably as frequently as once a week.
Senator BAUCUS. Would you please explain what the Federal Pro-

curement Data System is?
Mr. O'MALLEY. The Federal Procurement Data System is relative-

ly new. What it does in essence is every contract in the Federal Gov-
ernment of $10,000 or more is supposed to be made known to this data
center. They in turn can compile the statistics and other information.

Senator BAucus. So if I understand correctly, this system should be
a mirror of the contracts you advertised except for minor deviations
in contracts not awarded, is that correct?
Mr. O'MALLEY. The other exception would be multiple awards

where a single item is advertised in the Commerce Business Daily
and maybe there are a number, 5, or 10 or even 50 awards made as
a result of that single advertising.
Senator BAUCUS. I understand that you compared the contracts ad-

vertised in your paper for 1979 and the Federal Procurement Data
System Report for 1979. Could you explain what the result of that
comparison was?
Mr. O'MALLEY. It is rather noteworthy. We advertised approxi-

mately 169,000-164,226 items in the Commerce Business Daily and
the Federal Procurement Data System shows contracts awards of
389,266.
Senator BAUCUS. Why that discrepancy?
Mr. O'MALLEY. Part of it, of course

' 
would be the exceptions to the

statute, itself. There are 10 exceptions for not advertising in the Com-
merce Business Daily, the multiple awards that I have already men-
tioned to you and another possibility would be this failure to
advertise in the Commerce Business Daily.
Senator BAUCUS. Those 10 exceptions and multiple awards account

for the reasons in your judgment for the discrepancy alone, or are
there other reasons?
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Mr. O'MALLEY. The deficit is over 200,000, 225,000, and I find that
a little hard to believe, that all of these are brought about just by
those few exceptions.
Senator BAUCUS. Therefore, you think there are many contracts

just not advertised?
Mr. O'MALLEY. That is correct.
Senator BAucus. That should be advertised?
Mr. O'MALLEY. That is right.
Senator BAUCUS. That obviously hurt businessmen outside of the

Washington area who are just unaware of these contracts?
Mr.O'MALLEy. It certainly does.
Senator BAUCUS. Are agencies required to advertise their contracts?
Mr. O'MALLEY. Yes, sir, by statute, Public Law 87-305.
Senator BAUCUS. It requires them to advertise contracts in the

Commerce Business Daily?
Mr. O'MALLEY. That is correct.
Senator BAD-GUS. Even if they are sole-source?
Mr. O'MALLEY. That is right.
Senator BAUCUS. They have to be advertised or listed so that you

can publish them?
Mr. O'MALLEY. Yes.
Senator BAUCUS. What happens if they don't? Are there any re.

medial measures or provisions actions that can be taken against agen-
cies that don't advertise as they are required by law?
Mr. O'MALLEY. The only action that could be taken, of course, would

be as a result of a GAO audit or something of that nature or notifying
the Congressman and having him look into the matter. But no, there
are no provisions for this.
Senator BAUCUS. Do you have any suggestions?
Assuming that there are many contracts that are not advertised

and by definition should be advertised, do you have any recommenda-
tions of what we, Congress, can do to help remedy that problem?
Does it take criminal statutes or investigative resources on the part
of your office? How do we go about making sure that contracts are
included in the Daily again assuming that there are a large number
that are not?
Mr. O'MALLEY. I think there should be some sort of an audit made.

T doubt that it should be done by the Department of Commerce. I
think a dininterested party should be used to make the audit. But cer-
tainly a sampling of all agency contracts could be taken sometime
during the course of the year, and audit made of the CBD to make
sure that they are advertised.
Senator BAUCUS. Are they particular categories of contracts that

more often than not are sole-sourced or not open to competition?
Mr. O'MALLEY. There certainly are. The research and development

type contract is.
Senator BAucus. Which are research and development types?
Mr. O'MALLEY. I don't have the reason for it, but we are talking

of those that we advertise in terms of from 70 to 75 percent that are
sole-source.

Senator BAUCUS. 70 to 75 percent of the research and development?
Mr. O'MALLEY. That we advertise.

kt.
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Senator BAUCUS. That you advertise?
Mr. O'MALLEY. Yes.
Senator BAUCUS. Are sole source. Do these categories lend them-

selves to sole sourcing rather than to competition?
Mr. O'MALLEY. They are more likely to occur in expert and consult-

ant type and research and development than most other categories.
Senator BAUCUS. Why should they more likely occur?
Mr. O'MALLEY. I am speaking from my point of view. The inci-

dence is higher in these two categories than it seems to be anyplace
else. As for the reason, I really don't know.
Senator BAUCUS. So you are not in a position to pass judgment at

least in your view, or to give an opinion whether more of these con-
tracts should be competitive, rather than sole source?
Mr. O'MALLEY. I really don't have an opinion on that.
Senator BAUCUS. You mentioned earlier that there seems to be a

greater incidence of failure to advertise at the end of the fiscal year,
agencies trying to speed up their spending process. Can you tell us
why agencies, again, which categories, seem to account for the greatest
number of offenses here, the greatest incidence of failure to advertise?
Is there a certain agency or are there some agencies that tend to fall
in this category more than others?
Mr. O'MALLEY. So far as failure to advertise is concerned, that I

can't comment on. I don't know enough about it. I am not privy to it.
But, as was mentioned before, repairs and improvements to real prop-
erty, these are the ones that arrive late. These are really the cause of
an awful lot of criticism by subscribers to the Commerce Business
Daily a lot of criticism of the Commerce Business Daily by subscrib-
ers. Each year at this time, we receive phone calls castigating us or
letters doing the same thing when it is not really our fault.
Senator BAUCUS. What is the current Federal policy with respect to

grants being advertised by the Commerce Business Daily?
Mr. O'MALLEY. The law says all proposed procurements are to be

advertised in the Commerce Business Daily. It doesn't differentiate as
to whether the end result will be a grant or a contrpct. However, the
decision was made years ago not to require that grants be advertised
in the Commerce Business Daily. Grants are supposed to be advertised
in the Federal Register, though.

Senator BAUCUS. Do you believe the grants should be advertised in
the Daily?
Mr. O'MALLEY. Yes. sir.
Senator BAUCUS. Why is that?
Mr. O'MALLEY. The situation with grants. I think, has changed a

lot over the years. A lot of agencies went into such things as competi-
tive grants for example. And, the Federal Government is involved in
so many grants to States and whatnot. The State's procurement poli-
cies do not necessarily parallel the Federal Government's. In other
words, they may be more lax than the Federal Government.
So this has raised a spectre really of the Federal Government being

involved in sleazy contracting when actually they are not.
Senator B A UCUS. I still don't understand.
Mr. O'MALLEY. The Federal Government makes a grant, let's say, to

a State agency to build a road. The State agency follows its own con-
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tracting provisions and regulations and awards a contract on the basis
of these. These regulations within this one State may be very lax. In
other words the contract may not be awarded as competitively as it
could have been.
Senator BAUCUS. But again, why does that indicate to you that grants

should be advertised? Just to encourage contractors in other States or
greater geographic area to compete? Is that the reason?
Mr. O'MALLEY. The competitive contracts should be in the paper.

What we are talking about here are the grants that are made to the
States and once the grant is made, the State isn't going to perform the
service. They are going to go out and they are going to contract for it
with some firm. I think the subcontracts, if you will, or these contracts
stemming from this grant, should be advertised in the Commerce
Business Daily.
Senator BAUCUS. I understand that you received from the Depart-

ment of Transportation, you received a call from the Department of
Transportation an attorney who wanted to advertise State road con-
structions. Is that right, grants, construction grants?
Mr. O'MALLEY. That is right.
Senator BAucs. What happened in that case?
Mr. O'MALLEY. It was a young attorney and he mentioned this very

matter to me on the phone. He asked me first, would I advertise these
contracts stemming from the Department of Transportation grants.

Senator BAUCUS. Grants to State agencies?
Mr. O'MALLEY. That is right, and the contracts that would be let by

the State agency, would be advertised in the Commerce Business Daily.
I said, "Yes, we would." He in turn said,

That he was going to try to get a provision in the regulations to the effect that
whenever these grants were made to State agencies that they would have to
advertise the contract stemming from the grants in the Commerce Business
Daily.

That was the last I heard of it. Apparently, he wasn't successful.
Senator BAUCUS. You feel if more grants were advertised in the

Commerce Business Daily that would minimize a lot of loose contract-
ing procedures that you think presently exist?
Mr. O'MALLEY. That is right. We have had several scandals in the

Chicago area regarding the award of contracts of this nature. I think
if they were advertised it would be the best for all concerned.

Senator BA17CUS. So just to sum up here, what you are saving is in
your experience as editor of the Commerce Business Daily, for a
significant number of years that many agencies don't advertise, that
many miscode, that the failure of agencies to advertise contracts
in the Commerce Business Daily at the very least prevents firms out-
side of the Washington area or even in the Washington area from
learning of the contracts that they might bid on and at worst may
indicate that some agencies are intentionally avoiding advertising
in order to sole source or in order to prevent certain people from be-
coming aware of, and therefore competing with the other firms in
trying to secure a contract.
Mr. O'MALLEY. YES.
Senator BAUCUS. That is basically what you are saying based upon

your experience as editor of the Commerce Business Daily?

*.
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Mr. O'MALLEY. Yes, sir.
Senator BAUCUS. You are also suggesting that this is such a problem

that there should be some remedy, some way to cure it; that is, some
way to force agencies to comply with the law; that is, to advertise
contracts in the Commerce Business Daily as they are supposed to,
in a fair way and in a way that businessmen around the country can
learn of these contracts?
Mr. O'MALLEY. Yes,sir.
Senator BAUCUS. Y011 are not in the position to tell us how we are

going to enforce the compliance. That is not your business, but you
do feel, based upon your experience, that this is such a significant
problem that we have to find some remedy because a large number
of the contracts are being wasted?
Mr. O'MALLEY. Yes.
Senator BAUCUS. Mr. O'Malley, I want to thank you very much for

your testimony. At some future date we will try to find a way to
solve some of this, but you have at least opened the door to the prob-
lem. Now it is up to us to try to find a way to solve the problem.
Mr. O'MALLEY. Good luck to you, Senator.
[The prepared statement of Mr. O'Malley follows:]

PREPARED STATEMENT OF JOHN O'MALLEY

My name is John O'Malley and I am Editor of the Commerce Business Daily,
a publication of the Department of Commerce printed in Chicago. The Commerce
Business Daily originated in the Department of Commerce as a mimeographed
news letter distributed to business-people through the Department's field offices.

It has now some 32,000 paid subscriptions, is published every business day.
averages 28 pages and in fiscal year 1979 published 165,000 procurement synopses.
If I may I would like to give the committee a copy of the 1979 Annual report of
the Commerce Business Daily for possible inclusion in the record because it re-
capitulates recent accomplishments.

It would seem in order at this juncture to also point out every issue of the CBD
carries a statement of editorial responsibility which is to the effect that the U.S.
Department of Commerce is responsible for compilation and editing only. All
substantive information relative to procurement whether printed in the CBD or
not submited for printing is a responsibility of the agency concerned. Also, it may
be noted, Public Law 87-305, the Congress' mandate to the Secretary of Com-
merce that he obtain and publish procurement information provides no enforce-
ment or investigative authority to insure completeness, propriety or timeliness.
Specific directives to agencies not in Public Law 87-305 are currently contained
in the Defense Acquisition Regulations of the Department of Defense and the
Federal Procurement Regulations of General Services Administration for the
civilian agencies.
In conclusion it seems appropriate to state that policy direction to me comes

from the Department of Commerce in Washington, U.S. Commercial Services.
International Trade Administration, and that with that office, I have made num-
erous suggestions for improvement of the current regulations for inclusion in the
to be published Federal Acquisitions Regulations of the Office of Federal Pro-
curement Policy, Office of Management and Budget.
Attachment: CBO Annual Report for 1979.

73-462 0 - 81 - 11
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THE SECRETARY OF COMMERCE
Washington. D.C. 20230

February 14, 1980

ANNUAL REPORT

COMMERCE BUSINESS DAILY

FISCAL YEAR 1979 

The Secretary of Commerce is mandated in P.L. 87-305 to publish

on a daily basis through the International Trade Administration's

U. S. Commercial Services, (formerly Industry and Trade Administra-

tion's Bureau of Field Operations), Federal procurement synopses.

These synopses are published in These synopses are published in the

Commerce Business Daily (CBD) which also includes awards valued at

$10,000 or above for military, and $ 5,000 or above for civilian

agencies. The purpose of the CBD is to benefit U. S. business in

general, and small business in particular by publicizing

opportunities for selling to the Government. The following is the

Annual Report of the CBD activities for Fiscal Year 1979.

1979 was a record breaking year for CBD subscriptions. A two

percent subscription increase was made bringing total subscrip-

tions to nearly 33,000. This gain, in part, is attributed to

promotional efforts in support of the CBD. These efforts in-

cluded a six-month trial subscription campaign; the development

of public service radio announcements that were distributed by

the 43 ITA District Offices throughout the U. S.; as well as press

releases, brochures, CBD sample copies, and order forms used by

140 District Office Trade Specialists in their day-to-day contact

with American business. Moreover, to accommodate international

businesspersons, overseas subscriptions were instituted with 167

subscriptions purchased the first year. This figure is expected

to grow appreciably over the next several years due to the Multi-

national Trade Negotiations Agreement which will open foreign
government procurement opportunities to American business.

Improvement gains were also made in the area of procurements pub-

lished in the CBD. A 13 percent increase in procurements published
which translates into 164,756 procurement synopses (68,16 services,
96,592 supplies) were published in FY 79. In addition, 63,589
procurement awards (30,370 services, 33,217 supplies) were printed
in the CBD during 1979. A slight but highly desirable decrease

occurred in the number of published procurement synopses that
provided less than the required 20-day bid time in 1979 which was
6,344 compared to 6,864 in FY 78. Towards this end, CBD staff

members contacted individual procurement offices 1,017 times during
the year to encourage compliance with civilian and military procure-
ment regulations.



159

Over the past year, strides have been made in the three-tier
Commerce Business Daily Improvement Project. The objectives of
this project are: 1) Data Transmission, 2) Data Retrieval,
3) Federal Acquisition Regulations (FAR) Project. These goals
are intended to improve CBD services to U. S. business, parti-
cularly small business selling to the Government, by the timely
publication of Federal procurement opportunities.

In addition to CBD input into the FAR Project, a data transmission
test was conducted August 1, 1979 through October 1, 1979. During
that time, twenty-four procurement agencies of the Departments of
Energy, Defense and the General Services Administration transmitted
procurement synopses and awards via GSA's Advanced Record System
(ARS) and the Department of Defense's Autodin network to the CBD's

editorial office in Chicago. Through these systems, messages can be

received on a 24-hour basis with the average transmitting time
approximately 1-1/2 minutes per message. This capacity to electron-

ically transmit and receive procurement synopses and awards resulted

in an average 5-7 days in additional lead time to readers of the CBD

versus conventional mail systems. Over the test period, 1,036
synopses were received electronically which resulted in a cumulative

total of 5,180 days saved by prospective bidders. (This total

projects, on an annual basis, to a time-savings of over 31,000 days

in lead time for prospective bidders.) We are currently in the

process of contacting members of the Federal procurement community

to advise them of the availability and advisability of relaying

procurement information through these networks whenever possible.

Thus far, first time procurement synopses have been received and

published for procurement activities in such diverse locations as

the Azores, the Canal Zone, and Hawaii.

The Commerce Business Daily is currently testing another innovative

procedure for direct remote input from NASA to the CBD's computerized

photocomposition facilities. NASA's procurement synopses are access-

ed directly to these storage banks resulting in almost immediate

galley proofs ready for CBD editors. Direct input offers immense

potential for time and cost savings to all in the Federal

procurement community because only a single keyboard operation takes

place, eliminating unnecessary and costly steps.

In addition, we have expedited emergency procurements by installing

and announcing the availability of a 24-hour telecopier service in

the CBD editorial office. Nearly 300 high priority notices have been

transmitted each month since the announcement was made in May 1979.
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UNITED STATES DEPARTMENT OF COMMERCE
International Trade Administration
Washington, DC. 20230

October 7, 1980

SUGGESTED IMPROVEMENTS IN THE

COMMERCE BUSINESS DAILY 

1. Advertise all proposed procurements of $10,000 or more from

both civil and military agencies.

2. Require the advertising of all competitive grants and the

advertising of all subcontracts of $10,000 or more emanating

from Federal grants.

3. Require the advertising of all contract modifications that

would increase the expenditures by $10,000 or more.

4. Require the advertising of all proposed procurements for

personal or professional services.

5. Require the advertising of all proposed'procurements which

are for services from educational institutions.

6. Require that all synopses of proposed procurements must
allow 30 days. for response.

John J. O'Malley
Editor
Commerce Business Daily
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Senator BAu-cus. Thank you. That concludes the hearing.
[Whereupon, at 1 p.m., the subcommittee adjourned to reconvene

subject to call of the Chair.]
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I. SUMMARY OF FINDINGS AND RECOMMENDATIONS 

In a 16-month review by the Office of Inspector General of the
1505 firms in the Section 8(a) program portfolio as of April 30, 1978, a
total of 526 Section 8(a) firms with deficiencies of varying degrees of
significance were identified. The names of those firms were referred to
the Associate Administrator for Minority Small Business and Capital
Ownership Development for review and appropriate action. A total of 323
such firms, or 21% of the entire portfolio, was headed by disadvantaged
individuals who did not appear to control or manage the day-to-day opera-
tions of their firms or whose status as socially or economically disadvan-
taged individuals was doubtful under prevailing eligibility standards.
These standards were viewed as the most significant factors in assessing
whether the manner in which the program was being administered was in
furtherance of Congressional intent and expectations under the law. As
a result of this review, the Inspector General has concluded that it is
essential that guidelines for defining ownership and control as well as
economic and social disadvantage be clarified and simplified if the
program is to provide the maximum possible assistance to the greatest
number of deserving minority businesspersons.

The Inspector General's review has also disclosed the need for
more objective standards for determining when Section 8(a) firms should
be graduated or terminated from the program, as well as the need for an
effective system for the monitoring and oversight of individual 8(a) firm
growth under business plan objectives established for the firm. The need
for such improvements is clearly indicated by the fact that a number of
firms were determined to have reached or exceeded objectives set forth in
their business plans and yet were allowed to remain in the program.
Additionally, effective controls and oversight would permit timely action,
including, where necessary, termination of firms which fail to maintain
their program eligibility status, fail to comply with 8(a) program and
other SBA rules and regulations, fail to conduct their business in a
prudent, responsible, ethical manner,or, for one reason or another, have
no reasonable expectation of ever reaching their stated business plan goals.

Two conditions have led to the findings and recommendations
contained in this report: vague and loosely defined procedures governing
the administration of the program, and inadequate management oversight
and direction at the Central Office and field levels. The Inspector
General has met with the Associate Administrator for Minority Small
Business and Capital Ownership Development to discuss the findings of the
OIG's review and has received and noted his comments herein. It should be
noted that significant progress appears to have been made by program
officials during the pendency of the 8(a) review. A revised Standard
Operating Procedure (SOP) has been drafted and will be issued shortly. It
addresses many of the deficiencies noted by the Inspector General and
could enhance considerably the quality of the management of the Section
8(a) program. Nevertheless, as important as the revised SOP may be, no
meaningful program improvement will result without a management commitment
to fully enforce adherence to the procedures by SBA program officials at
all levels.
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While efforts have been initiated to improve the administration

of the 8(a) program, there is continuing disagreement between the Inspector

General and the Associate Administrator for Minority Small Business and

Capital Ownership Development on what the Inspector General views as

important recommendations which will significantly minimize the vulner-

ability of the program to fraud and abuse. One such disagreement arises

over the type of objective standards needed to determine program gradua-

tion. Officials of the Office of the Associate Administrator for Minority

Small Business and Capital Ownership Development believe that standards to

measure 8(a) firm viability can be established as objective determinants

for graduation. The Inspector General, on the other hand, is of the opinion

that measuring viability of a business concern involves too many variables

to be practical. Additionally, using viability as a standard for gradua-

tion might tend to encourage firms to perform below capacity in order to

extend their tenure in the program and obtain maximum benefits. The
Inspector General recommends the use of business plan objectives consisting
of 8(a) sales projections as a means for identifying candidates for

graduation.

Other areas of disagreement include: (i) permitting management

agreements between 8(a) firms and nondisadvantaged individuals in the same
or similar line of business, and (ii) allowing nondisadvantaged part owners
to donate property, supplies and services and to furnish financial assistance
to 8(a) firms. The Inspector General believes that the risks associated with
allowing these practices far outweigh the possible program benefits and that
their continuation would require an economically unjustifiable degree of
surveillance and oversight to ensure against continuing abuses.

The Office of Inspector General will continue to work with program
officials as they review the audit findings for the purpose of addressing
and taking appropriate remedial action to correct deficiencies developed by
this review.

Following is a summary of deficiencies disclosed during the review:

No. of
Firms

% of Total
Firms Reviewed

Total Firms with Deficiencies 526 35%

Deficiencies Relating to
Ownership/Control and/or
Social/Economic Disadvantage 323 21%

Other Deficiencies 203 14%

Firms With No Deficiencies 979 65%

Total Firms Reviewed 1505 100%

-2-
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A breakdown of deficiencies by regions is found in the Appendix
to this report.

All firms with deficiencies were referred to the Associate
Administrator for Minority Small Business and Capital Ownership Development
for corrective action or other disposition. Also, the activities of 22 of
the firms with deficiencies were referred to other audit and investigative
offices in the Office of Inspector General and other Federal Agencies for
further inquiries.

-3-
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II. INTRODUCTION, BACKGROUND AND SCOPE OF REVIEW 

1. Introduction 

The Office of Internal Audit (OIA) of the Office of Inspector

General (OIG) conducted a review of all firms enrolled in SBA's 8(a)

program. The primary purpose of the review was to obtain pertinent

information relating to (i) the socially and economically disadvantage
d

status of the 8(a) firm owners on whom eligibility was based and (ii)
 the

degree of ownership and control over the 8(a) firms by their owners and

the extent to which they were involved in day-to-day operations. Other

important aspects of the 8(a) program such as size determination, busines
s

development, requirement support, contract negotiations, business develop-

ment expense, advance payments and program completion and termination were

not specifically covered by the review. Nevertheless, when potential

problems in these areas were disclosed and developed'during the course of

the review, they were reported to appropriate Agency officials.

Concurrent with this review, the Office of Financial Investigations

and Examinations of the Office of Inspector General conducted an audit of

selected 8(a) firms that received advance payments and business development

expense. The results of this audit were reported in April 1979.

2. Background 

The legislative origin of the 8(a) program is found in Section 8(a)

of the Small Business Act. That section empowered the Agency to enter into

contracts with other U. S. Government departments to furnish equipment and

supplies to the Government, and to subcontract the performance of the

contracts to small business concerns or others. SBA, in Part 124.8-1(b) of

its Rules and Regulations, established a policy of limiting its 8(a)

authority to assist small businesses owned and controlled by socially or

economically disadvantaged persons. The Rules and Regulations were revised

following an amendment to the Small Business Act, Public Law 95-507 dated

October 24, 1978. All firms included in this review were in the program

before that date.

Prior to this review, several reviews related to 8(a) program

eligibility were made by GAO and OIG. In 1974, GAO conducted a program

audit that included a detailed review of 25 sponsored 8(a) firms. Its

report concluded that all of the firms were controlled by their sponsors

and that the sponsors had little or no incentive to develop the 8(a) firms

into viable businesses.

In 1976, OIG performed an audit of 44 firms in Regions III and IV

and found that 28 were likely controlled by nondisadvantaged individuals

or firms.

-4-
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Another 8(a) program review was performed by GAO in SBA's Region
IX in 1978. This review evaluated how SBA applied eligibility criteria
on social and economic disadvantage. GAO concluded that the criteria were
vague, were inconsistently applied, and that eligibility determinations
were inadequately documented.

Congressional hearings related to the management and administra-
tion of the 8(a) program held in 1977 and 1978 prompted SBA's Administrator
to direct that DIG conduct a review of the entire 8(a) portfolio, the
results of which are the subject of this report.

3. Scope of Review 

The scope of the review consisted of individual examinations of all
firms enrolled in the 8(a) portfolio as of April 30, 1978. One firm in the
portfolio was not examined due to its involvement in a Department of Justice
investigation. As a result, firms so enrolled and reviewed totalled 1486.
The review of an additional 19 firms enrolled after April 30, 1978, but
prior to enactment of Public Law 95-507, brought the total number of firms
reviewed to 1505. Extensive review effort was not expended on those firms
in the portfolio that had been graduated, terminated or withdrawn from the
program by the time the individual reviews were to begin. In those instances,
99 in all, review was limited to obtaining supporting evidence for graduation,
termination and withdrawal actions.

Individual reviews consisted of an examination of each 8(a)
contractor's business plan file plus, where necessary, other SBA records
including 8(a) contract files and loan case files. In addition, field visits
to 8(a) firms were made in those cases where ownership and control problems
were suspected or where sufficient information was not avaialble in SBA's
records to complete the reviews. Field visits were made to all firms with
8(a) contracts totalling $5 million or more except for one firm whose owner
refused an interview. In all, field visits were made to 487 8(a) firms or
32% of the firms reviewed. Additionally, 97 telephone interviews were held
in those instances when field visits were considered unnecessary.

OIG was assisted in the review from March through July 1979 by
approximately 90 auditors from Commerce, HUD, Transportation, and Treasury
Departments and from Defense Contract Audit Agency and Defense Audit Service.

The findings and recommendations of this report were discussed with
the Associate Administrator for Minority Small Business and Capital Ownership
Development. His comments relative to the findings, including corrective
action taken or intended, are stated after each finding. In addition,
individual reports on those companies in which deficiencies were disclosed
were referred to the Associate Administrator.

- 5 -
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FINDINGS AND RECOMMENDATIONS 

1. SBA Criteria Regarding Ownership and 
Control Are Inadequate 

Inadequate Agency criteria for ownership and control have pro-
vided opportunities for nondisadvantaged businesspersons to control 8(a)
firms and to obtain benefits intended for disadvantaged businesspersons.
This appeared to be true in 234 cases or 16% of the 8(a) portfolio. Con-
trol was effected through part ownership and various types of management
and other agreements. As a result, Agency resources may have been
expended for individuals who were not intended by SBA Regulations to
receive benefits from the 8(a) program and diverted from disadvantaged
businesspersons whose development the program was designed to promote.

Except for character determinations, there were no eligibility
standards for evaluating personal attributes of 8(a) applicants. That
is, there were no basic standards set up to assure that applicants had
at least the potential to become competitive businesspersons. Conceivably
therefore, an applicant might lack minimal levels of experience, education
or motivation and still be eligible for the program provided he or she was
of good character and had a maiority ownership in the firm. Without basic
skills to run a business, 8(a) owners might be influenced by nondisadvan-
taged businesspersons whose experience, superior business knowledge,
personal contacts, reputation and access to financial and other resources,
could be used to control the 8(a) firms. This appeared to be the case in
many instances. Control was effected through management, sponsorship,
rental and other types of agreements, oral and written, and part ownership
by nondisadvantaged individuals and companies in the 8(a) firms.

We believe the situations arose because the Agency's standards
on 8(a) firm ownership and control were inadequate. Our search for more
precise standards led us to Part 121 of SBA's Rules and Regulations per-
taining to control through common management. Although these regulations
were developed for use in determining size standards, they were also
found to be appropriate for assessing the degree of control exercised by
disadvantaged owners over their 8(a) firms. According to Part 121.3-2(a)(vi),
a firm has the ability to control another firm through common management
when one or more of the following relationships exist between the two
firms: 0) interlocking management (ii) the use of common facilities
(iii) excessive influence by an established firm in the formation of a
new concern.

Using these standards as guidelines, we were able to identify
certain characteristics of 234 firms that led us to believe they were
controlled by nondisadvantaged individuals or firms, or where the potential
for such control existed.

- 6 -
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Characteristics of Control by Nondisadvantaged Individuals or Firms 

No. of Firms
Description Involved 

1. Disadvantaged owner owned less than 51% of the stock 51

2. 8(a) firm was involved with individuals who were in most
instances owners, officers, or employees in other firms 54

3. Management, ioint ventures, subcontracting or lease agree-
ments were entered into with nondisadvantaged firms whose
line of work was identical or similar to 8(a) firm's 35

4. 8(a) owner worked for nondisadvantaged entity prior to
heading 8(a) firm 16

5. 8(a) owner did not give appearance of actually managing
the firm 39

6. 8(a) owner did not appear to have sufficient education
and experience to operate a business 19

7. 8(a) owner did not pay for capital stock received 5

8. 8(a) owner could not present proof of stock ownership 44

9. Firm reorganized/changed ownership without SBA approval 19

10. 8(a) firm shared same office space with the nondisadvantaged
firm 15

11. 8(a) firm rented office space from the nondisadvantaged entity 17

12. 8(a) firm purchased/rented machinery and equipment, furniture
and fixtures and supplies from the nondisadvantaged entity 12

13. 8(a) firm received financial, technical, and/or administrative
services from the nondisadvantaged entity 29

14. 8(a) firm received working capital, bonding or other financial
assistance from the nondisadvantaged entity 14

15. 8(a) firm was not separately listed in telephone directory 3

16. Nondisadvantaged entities controlled firm through convertible
debentures/stock/promissory note 9

- 7 -
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Characteristics of Control by Nondisadvantaged Individuals or Firms (Cont'd) 

No. of Firms
Description Involved 

17. Partnership agreement/corporate by-laws gave nondisadvan-
taged owners power to control firm 27

18. 8(a) owner's salary was unreasonably low or equal to other
officers' salaries 9

19. 8(a) owner did not devote full time to firm 23

20. 8(a) firm was formed in response to the 8(a) program 6

21. 8(a) firm was formed by or with assistance of nondisadvantaged
entity 28

22. Capital injection of 8(a) firm was minimal, $1,000 or less 9

23. Ownership of 8(a) firm could not be verified 8

24. Eligibility based on group rather than individual ownership 1

25. Control of firms was in hands of estates/trustees (firm
bankrupt) 2

26. 8(a) firm retained public accountant of nondisadvantaged entity 9

In our Report No. 10-77, dated September 9. 1977, captioned a
Review of 8(a) Sponsorships, we reported similar ownership and control
deficiencies in a sample of 8(a) firms reviewed in Regions III and IV.
We concluded that SBA should eliminate the sponsorship concept from the
8(a) program, and develop stringent, specific criteria defining ownership
and control by the disadvantaged owner. The results of this latest review
led us to the same conclusion.

-8-
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Recommendations 

For the Associate Administrator for Minority Small 
Business and Capital Ownership Development:

a. Develop stringent criteria on ownership and control in order
to assure that disadvantaged owners own, control and operate their 8(a)
firms. These criteria should include the following:

(1) Prohibit ownership in 8(a) firms by nondisadvantaged
firms in the same or similar line of business as the 8(a) firm.

(2) Prohibit sponsorship, management or rental agreements,
oral or written, between 8(a) firms and nondisadvantaged firms and individuals
in the same or similar line of business. The need of 8(a) firms for equipment,
supplies, office space or for financial, legal, technical, administrative and
management assistance should be supplied from commercial concerns whose regular
function in business is to furnish these goods and services. SBA programs
should be expected to assist 8(a) firms when commercial sources are not avail-
able.

(3) Permit minority ownership in 8(a) firms by nondisadvantaged
individuals only if they are not former employers of the disadvantaged owner,
are not affiliated with other firms in a similar line of business, and if their
only contribution to the firm is equity capital. Nondisadvantaged owners should
be allowed as officers, directors or employees of 8(a) firms only if their status
is incontrovertibly subordinate to that of the disadvantaged owner.

(4) Prohibit nondisadvantaged part owners from selling, rent-
ing or giving real property, equipment, supplies, services, financial assistance
or other resources other than their own personal services as employees or
directors. Compensation for these services should be limited to reasonable
wages, bonuses and director's fees.

(5) Require the disadvantaged owner to receive a compensation
exceeding that of other firm employees. Any exceptions should be clearly
justified and documented.

(6) Allow joint ventures between 8(a) and nondisadvantaged
firms only if the 8(a) firm is to perform a reasonable portion of the total
contract, the firm's responsibilities under the joint venture are conducive to
the firm's growth, and the joint venture agreement is detailed with sufficient
clarity to identify the scope and nature of the work to be performed by both
parties. The size and nature of prior contracts completed by the 8(a) firm
should be compared with the responsibilities of the 8(a) firm under the con-
templated joint venture in order to determine whether it has the capability to
perform. Serious disparities between past accomplishments and the scope of the
work intended to be performed by the 8(a) firm under the joint venture should be
evaluated and justified before approval. Management agreements purporting to be
joint venture agreements should be prohibited.

-9-
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(7) Require that eligibility determinations of 8(a)

applicants be more than judgments of character and disadvantaged status.

Screening procedures should be established to determine whether applicants

have sufficient education, skills, experience and motivation to become

successful businesspersons. Attempts to justify an applicant's enrollment

into the program by substituting technical and other skills of subordinates

for the applicant's fundamental managerial and operational shortcomings s
hould

not be permitted. Any deficiencies in an applicant's management skills which

cannot be remedied by SBA's management assistance programs prior to or con-

current with his enrollment in the 8(a) program should be cause for dis-

qualification from the program.

(8) Strengthen controls over subcontracting so that non-

disadvantaged firms cannot use this means to circumvent other restrictions

designed to limit the program to disadvantaged firms.

(9) As is the case of SBA borrowers, require 8(a) contractors,

as a condition of participation in the program, to permit SBA to examine the

firms' books and records whenever necessary to affirm the independence and

control of the firms by disadvantaged owners.

b. Identify firms currently enrolled in the program that do not

meet revised criteria and require them to correct deficiencies relative to

ownership and control, or remove them from the program.

Corrective Action to be Taken 

Officials of the Office of the Associate Administrator for Minority

Small Business and Capital Ownership Development partially concurred with our

recommendations and stated that SOP 80 05, soon to be issued, would have

guidelines complying with our recommendations a(1), a(3), a(5), a(6), a(7),

a(8) and a(9). They also stated that firms that do not meet ownership and

control criteria revised as agreed upon would be identified and required to

correct the deficiencies or be terminated from the program. All of the above

actions are expected to be initiated or completed by October 31, 1979.

Officials agreed to establish prohibitions against sponsorship,

management and rental agreements between 8(a) and nondisadvantaged firms in

the same or similar line of business as we recommended in a(2), but did not

agree to prohibit such agreements with nondisadvantaged individuals. They

believed that agreements with individuals could prove beneficial to 8(a) firms

without exposing them to undue influence by the nondisadvantaged individuals.

Officials also agreed to prohibit nondisadvantaged part owners from selling or

renting real property, equipment, supplies and services as we recommended in
a(4), but did not agree to prohibit giving these items, nor did they agree to

prohibit nondisadvantaged owners from providing financial assistance to 8(a)

firms. They thought that many 8(a) firms need this type of help since they
often cannot obtain bank financing.

- 10-
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OIG Comments 

We agree with corrective actions planned for those recommendations
concurred in by the Office of the Associate Administrator. We do not agree
with the opinions expressed relating to our other recommendations. We
believe that managment agreements with individuals should be prohibited as
well as with firms in the same or similar line of business. Unless individ-
uals are also prohibited, firms could circumvent this rule merely by appoint-
ing an agent-employee to execute the management agreement.

In regard to allowing nondisadvantaged part owners to give goods
and services to 8(a) firms, we oppose the practice because the presence of
donated goods or services to an 8(a) firm may imply an obligation to return
the favor in a manner that would undermine the independence of the 8(a) firm.

We are also opposed to nondisadvantaged owners providing financial
assistance to the 8(a) firm. This practice suggests a transaction that may
not be at arms-length. Furthermore, it furnishes a means for a nondisadvan-
taged owner to take over control of an 8(a) firm. In a situation where an
8(a) owner or firm's financing needs cannot be obtained from a bank on its
own credit or collateral, we suggest that the nondisadvantaged owner give
his financial support by being a guarantor of the note.

- 11-
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2. Eligibility Criteria for Determining 
Social and Economic Disadvantage 
Status Are Inadequate 

SBA's criteria for determining whether applicants for the 8(a)
program are socially and economically disadvantaged are too subjective
to permit uniform application or objective analysis and too impractical
to verify. As a result, applicants who do not qualify as being socially
and economically disadvantaged may be approved for the program while
other applicants who have these qualifications may be rejected. Because
of the vagueness of existing criteria, we found it difficult to evaluate
whether 8(a) owners qualified as being socially or economically disadvan-
taged. However, we did find 119 8(a) owners or 8% of the total portfolio
whose socially and economically disadvantaged status was, in our opinion,
at least questionable.

Existing criteria in paragraphs 4a and 18 of SOP 60 41 identi-
fied a disadvantaged person for 8(a) program eligibility as one who is
socially or economically disadvantaged. Neither of the two terms was
defined. However, the SOP listed certain factors or situations that may
have been present in an applicant's background that could qualify him or
her as socially or economically disadvantaged. These included:

a. Inability to obtain business or technical assistance.

b. Difficulty in obtaining financing.

c. Ability to compete effectively for government contracts.

d. Long time residence in urban areas with high concentra-
tions of unemployment or low income persons.

e. Marginal unemployment.

f. Low income status of the individual and applicant
company.

g. Veteran status resulting from service in the Armed
Forces.

The SOP prohibited qualifying an applicant based principally on race, creed
or ethnic background.

The Agency revised its criteria on social and economic disadvan-
tage with a change to its Rules and Regulations effective May 29, 1979.
Section 124.1-1(c) states in part:

- 12-
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(3) Social Disadvantage.
(i) Socially disadvantaged individuals are (A) those individuals
who have been subjected to racial or ethnic prejudice or cultural
bias because of their identification as members of certain groups,
without regard to their individual qualities; such groups includ-
ing, but not limited to, Black Americans, Hispanic Americans,
Native Americans, (including American Indians, Eskimos, Aleuts
and Native Hawaiians) and other minorities, to be designated
from time to time by SBA according to the procedures set forth at
S124.1-1(3)(iii) belOw; and (B) those individuals who are able to
demonstrate to SBA that they have individually been subjected to
chronic racial or ethnic prejudice, or cultural bias.

(ii) The social disadvantage of individuals, including those
within the above-named groups, shall be determined by SBA on a
case-by-case basis. Membership alone in any group is not con-
clusive that an individual is socially disadvantaged.

(4) Economic Disadvantage.
(i) Economically disadvantaged individuals are socially
disadvantaged individuals whose ability to compete in the
free enterprise system has been impaired due to diminished
capital and credit opportunities, as compared to others in

the same line of business and competitive market area who
are not socially disadvantaged.

(ii) In determining the degree of diminished credit and capital

opportunities of a socially disadvantaged individual, considera-

tion shall be given:

(A) with respect to both the disadvantaged individual and the
applicant concern with which he or she is affiliated, to the
following factors, including but not limited to:

(1) Personal and business assets;

(2) Personal and business net worth; and

(3) Personal and business income and profits.

(B) with respect to the applicant concern, the following

factors, including but not limited to:

(I) Availability of financing;

(2) Bonding capability;

(3) Availability of outside equity capital; and

(4) Available markets.

- 13-
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Our review disclosed 114 out of the 119 cases where, in our opinion,

the 8(a) owners' eligibility was questionable because one or 
more factors

in their backgrounds suggested that they were not economically 
disadvantaged

or sufficient information was not available to make a determinati
on:

Factors Questioned 
No. of Disadvan-
taged 0Whers' 

High personal and business gross assets 16

High personal and business net worths 45

High personal and business incomes (annual) 29

Financing available 9

Markets available 20

Bonding available 4

Sufficient background information not available 45

1/ Some owners were questioned on more than one factor.

The following tables show the range of personal gross assets,

net worths and incomes where available, for individual disadvantaged owners

pertaining to the above firms:

High Personal Gross Assets 

Value of Assets

Under $100,000
$100,000 to $200,000
$200,000 to $300,000
$300,000 to $1,000,000
Over $1,000,000

High Personal Net Worth 

Value of Net Worth

Under $100,000
$100,000 to $250,000
$250,000 to $500,000
$500,000 to $1,000,000
Over $11000,000

- 14 -

No. of Disadvan-
taged Owners 

3
3
7
2
1

16 Individuals

No. of Disadvan-
taged Owners

1
25
14
4
1

45 Individuals
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High Personal Incoffe (Annual) 

Value of Incomes

Under $20,000
$20,000 to $50,000
$50,000 to $100,000
$100,000 to $150,000
Over $150,000

No. of Disadvan-
taged Owners 

19
5
3
1

29 Individuals==

We also found 12 cases
ywhere there was a question concerning the

owner's status as socially disadvantaged. In two instances, the indentity
of the disadvantaged owners as members of a minority group was in doubt.
In another case, the owner was approved only because he was handicapped.
In nine cases, the status of the disadvantaged owners was questioned
because they had held positions of influence and authority in government
or private circles, suggesting that they had overcome any social disadvan-
tage.

The revised criteria in the current Rules and Regulations are an
improvement over the SOP guidelines in that they specifically define social
and economic disadvantage. Nevertheless, both the old and new criteria
suffer from the same weakness in that information supplied by the applicant
to satisfy the criteria is difficult to evaluate objectively and in some
cases is difficult to verify. For example, one business development
specialist may consider an applicant's personal net worth of $100,000 to be
a disqualifying factor whereas another specialist may arrive at a contrary
opinion. Similarly, inconsistent decisions might result from .a factor such
as "availability of financing". How "unavailable" must financing be for it
to be considered evidence of economic disadvantage? Obviously, criteria
made up of factors as these make objective, fair and uniform evaluations
nearly impossible.

Racial, ethnic and cultural prejudices flourish -in many insidious
and subtle ways and therefore are difficult to verify. Discrimination
against members of certain groups in our society is generally agreed to be
widespread but is not easy to prove in individual instances. Blatant admis-
sions of racial or other prejudice against individuals are rare. Therefore,
it is often difficult to tell whether discriminatory behavior toward an
individual is due to group prejudice or individual qualities..

y Includes seven cases where economic disadvantage was also questioned.
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We believe the dilemma existing in evaluating social and economic

disadvantage could be lessened by further improving criteria to include

more exacting definitions and guidelines. Social disadvantage eligibility

could be satisfied by identifying specifically which groups are subjected

to racial or other bias and then automatically assuming that all members

of these groups are socially disadvantaged. Individuals outside of these

groups would not be considered socially disadvantaged.

Economic disadvantage could be defined precisely by setting

maximum allowable dollar limitations on an applicant's personal and

business gross assets, net worth and income. If an individual's finan-

cial status placed him or her within these limits, it would automatically

be assumed that his or her ability to compete has been impaired due to

diminished capital and credit opportunities. It would also be assumed

that other factors such as financing, bondability, equity capital and

markets were not available to the extent required or were not relevant

to the applicant's ability to compete in the free enterprise system.

Applicants whose assets, net worths and incomes exceeded the guidelines

would not be considered to be economically disadvantaged.

The requirement of Public Law 95-507 that eligibility determin-

ations be made by one individual, the Associate Administrator for Minority

Small Business and Capital Ownership Development, accentuates the need for

standards under which he should be held accountable in order to minimize

subjectivity in his decision making. Further, objective guidelines would
provide a continuity in interpretation that would be binding upon succeed-

ing Associate Administrators, whatever their social and ethnic backgrounds.

The adoption of guidelines as exacting as we recommend may meet

with significant opposition from some quarters if the guidelines are con-
fined to regulations or SOP's. If so, it may be necessary to request
Congress to have the guidelines enacted into law.

By defining social and economic disadvantage in precise terms,
operating personnel in the field will be able to evaluate applicants in a
fair and uniform manner without the inconsistent results disclosed in our
review.

Recommendation 

For the Associate Administrator for Minority Small 
Business and Capital Ownership Development:

Develop criteria that will more precisely define social and
economic disadvantage. Social disadvantage should be defined to include
all members of specifically identified groups that have been subjected to

- 16-
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racial, ethnic or cultural bias in order to preclude the need to qualify
applicants on an individual basis. Guidelines for economic disadvantage
should establish maximum dollar limitations on personal and business
assets, net worth, and income within which an applicant's financial status
will have to fall in order for him or her to be considered eligible. Con-
sideration should be given to establishing controls that would preclude
qualification of an applicant whose economic eligibility was achieved by
transfer to others of personal assets. Present law permitting, the appli-
cant should also be required to submit tax returns for the purpose of
corroborating income requirements.

Corrective Action to be Taken 

The Office of the Associate Administrator for Minority Small
Business and Capital Ownership Development concurred with our recommenda-
tion. Criteria for social disadvantage have already been developed in
SOP 80 05. It lists groups, the members of which SBA considers to be
socially disadvantaged. The criteria differ from that of our recommenda-
tion in that: (i) under the SOP, a claim of social disadvantage by a
member of a group designated by SBA as socially disadvantaged can be
refuted if there is substantial evidence that the individual has not
experienced or has overcome prejudices identified with his group, and
(ii) applicants who are not members of a designated group may still be
approved as socially disadvantaged provided they can substantiate in
detail their claim of chronic disadvantage. The SOP, however, is in
conflict with SBA's Rules and Regulations Part 124.1-1(c)(3)(ii), dated
May 29, 1979, which states that even individuals who are members of
designated groups are to be determined on a case-by-case basis. It
states, "Membership alone in any group is not conclusive that an individ-
ual is socially disadvantaged." Regarding guidelines for economic disad-
vantage, a contract will be awarded by September 30, 1979, to a contractor
to develop guidelines for determining economic disadvantage.

OIG Comments 

Corrective action to be taken for defining social disadvantage
is basically in agreement with our recommendation. However, the conflict
between the SOP and the Regulations should be resolved in favor of the
criteria stated in the SOP, i.e., applicants who are members of designated
groups should be determined to be eligible automatically, rather than on a
case-by-case basis. At this time, we will withhold comments on corrective
action planned for developing criteria for economic disadvantage, pending
the completion of work under the aforementioned contract.

- 17-
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• If criteria for economic disadvantage cannot be developed, we

would recommend a change in Public Law 95-507 that would require applicants

for the 8(a) program to be approved by an eligibility committee of three

or more members, including the Associate Administrator for Minority Small

Business and Capital Ownership Development. This change will not remove

the element of subjectivity. However, such a procedure would provide a

greater degree of credibility to the eligibility determination process.

- 18 -
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3. More Objective Procedures  for 8(a) 
Firm Graduation Should be Established 

Agency criteria for 8(a) program graduation (completion) were not
sufficiently objective to enable operating personnel to take definitive
and timely action to graduate firms that achieved business plan goals. As
a result, firms that should have been removed from the program were allowed
to remain in the portfolio and continue taking advantage of the program. A
limited review of 8(a) firms to evaluate viability was conducted. This
resulted in the identification of 38 firms which had achieved established
business plan goals or were otherwise considered viable and should have been
graduated.

Par. 16a of SOP 60 41 states that The objective of the 8(a) program
is to assist eligible firms develop the capability to compete effectively in
the nation's marketplace". The SOP does not define at what point an 8(a) firm
will have developed the capability to compete or what measures can be used to
gauge a firm's progress to the point where it can be stated categorically that
the firm has reached viability.

The SOP does list some guidelines in par. 64a that are to be
considered in evaluating the progress of the 8(a) firm. They consist of a
number of factors that include the length of time the firm is in the 8(a)
program, net profit and other financial indicators, quality of performance,
credit ratings, ratio of competitive to 8(a) awards, bonding capabilities
and several subjectively determined factors. These factors, however, are to
be used as guides to assist in making a subjective determination that the firm
is now viable and ready to be graduated from the 8(a) program.

The use of subjective graduation criteria, such as they are, is
understandable. No definition of "viability" is specific enough to describe
precisely what ingredients are necessary to make a firm competitive, nor
sufficiently comprehensive to fit the situation of all firms in all industries
under all market conditions. By making the criteria subjective and elusive,
the problem of precisely defining "viability" is avoided, but the problem of
evaluating a firm's status fairly and objectively remains. The Agency has
evaded the issue by simply postponing a decision in the graduation of 8(a)
firms. SBA consequently graduates few firms, thus diminishing the possi-
bilities of new firms entering the program.

We believe the solution to the problem would be to abandon efforts
to measure or identify "viability" since it is not practical to do so. Instead
of trying to evaluate how well a firm is progressing, a concept obviously valid
in principal, SBA should concentrate on measuring how much benefit the firm is
to receive from the program. In fact, a yardstick for measuring benefits
already exists. Par. 23 of SOP 60 41 describes the preparation of an appli-
cant's business plan. Par. 23b(6)(e) requires the applicant to indicate the
sales volume needed to permit "...profitable, competitive and independent
operations." This sales volume, after evaluation and approval by SBA could be
used as a specific goal for business plan accomplishment, after which no
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additional support would be furnished by the 8(a) program to the f
irm. Sales

volume could be expressed in dollars or units, and in 8(a) sales a
lone or

total sales. Once the stipulated goal is reached, however, no additional

support would be provided regardless of whether or not the firm ha
s "attained

viability".

A maximum, fixed time limit for program participation should be

stipulated in order to provide a firm with reasonable time to attain 
its

business plan goals. Once a firm has reached this time limit, it would be

removed from the program, regardless of whether or not its business 
goals as

expressed in sales volume have been attained.

During our review, we found 38 firms whose financial condition

indicated they had developed the capability to operate independently of t
he

8(a) program. In 16 of the 38 cases, projected sales goals established in

business plans had been exceeded significantly as follows:

Percent Actual Sales
Exceeded Projections

No. of
Firms

Under 10% 1
10 to 25% 3
25 to 50% 5
50 to 100% 3
100 to 250% 3
Over 250% 1

16

We believe these firms should be strongly considered for graduation.

Using business plan sales projections as objective measures for 8(a)

firm graudation would also solve the serious problem of analyzing why an 8(a)

firm has performed so little non 8(a) work. One reason is that the firm has

tried hard to obtain commercial and other non 8(a) work but has failed be-

cause it has not yet reached a competitive status. SBA's remedy in this case

would be to furnish more 8(a) support. The other reason is that the 8(a) firm

has made no attempt to invade the non 8(a) market and is content to remain

dependent on the program. In this case, the solution would be the opposite:

terminate the firm. Unfortunately, SBA seldom has the resources to tell the

difference between the two situations. However, by stipulating a maximum

amount of assistance that a firm can receive from the 8(a) program, the firm

011 know that its participation in the 8(a) program is truly only temporary

and theywill be more motivated to develop a non 8(a) market.

Our review revealed 55 firms that have relied solely or predominately

on 8(a) contracts for support. We believe the Agency should set a limit to

the amount of additional 8(a) support these firms are entitled to, after which

time they should be graduated or terminated.

- 20 -
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Recommendation

For the Associate Administrator for Minority Small 
Business and Capital Ownership Development: 

Develop procedures for measuring the full extent of contract
assistance a firm can expect from the 8(a) program in order to determine
objectively when the firm is to be graduated from the program.

Corrective Action to be Taken 

Officials of the Office of the Associate Administrator for Minority
Small Business and Capital Ownership Development did not concur with our
recommendation. They agreed that objective graduation criteria are needed,
but were opposed to establishing criteria that would drop a firm from the
program after a given amount of assistance regardless of its ability to
compete in the commercial world. They thought that Public Law 95-507 provided
a mandate to develop viable firms and that a firm should not be dropped from
the 8(a) program until it has attained viability or has proved beyond a
reasonable doubt that it will never become competitive. Instead, they intend
to develop quantitative standards to measure viability and to determine when
a firm is a candidate for graduation. The standards will be based on the
size and financial stability of nondisadvantaged firms in the same line of
business and markets. A contract will be awarded to develop these standards.

OIG Comments 

In our opinion, the action planned by the Office of the Associate
Administrator will not correct the serious problem for which the program has
been severely criticized--namely, the lack of program graduates. We hold this
opinion for two reasons. In the first place, as mentioned in the body of this
finding, we do not believe it is practical to develop objective criteria for
defining viability because of the large number of variables to be considered,
including numerous financial ratios and other measurements of financial
position and performance, the variety of firms in the program and related
markets, the difference in 9(a) firm size, and the fluctuations of markets
and the economy in general. We think the result of such research will be
another list of graduation "guidelines" similar to those that already exist
in SOP 60 41. The list may be longer, more detailed and more impressive but
it will still be used in the same fashion as current guidelines--to aid in
making a subjective determination that will more likely result in a firm
remaining in the 8(a) program rather than graduating.

Secondly, there is the problem of negative motivation prevalent in
the program. Firms may tend to refrain from developing non-8(a) markets in
order to obtain maximum program benefits. They may also remove assets from
the firm for personal use or tamper with the firm's operations in ways that
cover up a viable operation in order to postpone graduation. This type of
behavior is inconsistent with the 8(a) program objectives. In theory, of
course, SBA should monitor 8(a) firms for evidence of this type of behavior.
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In practice, we do not believe the Agency has the reso
urces to monitor firms

to the required degree, nor do we see any prospects for d
eveloping this capa-

bility.

Further, we do not see any conflict between our recommend
ation and

Public Law 95-507. The objective of the law is to help disadvantaged

businesspersons become competitive in the market place. It does not state

that this help must be unlimited. If it can be assumed that there are more

eligibile businesses in the country who could benefit from 
the 8(a) program

than the program can accommodate at any one time, it is onl
y fair that the

program benefits be distributed among as many eligible firm
s as can be effec-

tively helped. We believe our proposal of limiting program participation
 of

the firm to a stated amount of contract assistance will provid
e greater

opportunities for other eligible participants to be assis
ted by the program.

- 22-



187

4. Firms in Failing Financial Condition Should 
Be Terminated From 8(a) Program 

The Agency allowed 8(a) firms to remain in the program even
though they were in failing financial condition and could not achieve
objectives set forth in business plans. As a result, 8(a) program re-
sources were diverted away from other firms that showed more promise
and were deserving of the program's benefits. Failure to meet business
plan goals is a cause for termination from the program, according to
Agency procedures. We found 47 firms that, in our opinion, should be
considered for termination from the program for this reason.

According to par. 17 of SOP 60 41, SBA's "...business develop-
ment function is to assist existing and newly organized or prospective
eligible firms in applying resources and techniques designed to achieve
self sustaining independence in the competitive economy". Obviously
firms in the program whose financial conditions have deteriorated to the
point where they have lost the potential to achieve competitive positions
in the business world can no longer be helped by the program and should
be removed. The criteria in SOP 60 41 for program termination provides
this option. Par. 66a(10) states that "inabilities of the firm to make
satisfactory progress in achieving its business development obiectives"
is a cause for termination.

Our audit disclosed 47 firms whose deteriorated financial con-
ditions were, in our opinion, cause for seriously considering termination.
Several financial indicators led us to this conclusion but in 16 cases
serious deficit net worth of the firms was the most obvious reason:

Deficit Net Worth No. of Firms 

Under $25.000 4
$25,001 to $50.000 1
$50,001 to $100,000 2
$100,001 to $250,000 6
$250,001 to $1,000,000 2
Over $1,000,000 1

We believe SBA should carefully review the financial conditions
of these firms in order to identify the causes for their financial diffi-
culty. Where the 8(a) program provides no realistic possibility for
resolution of their problems, the firms should be terminated.
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Recommendation 

For the Associate Administrator for Mino
rity Small 

Business and Capital Ownership Develop
ment:

Determine the causes for the serious fin
ancial plight of firms

in the 8(a) portfolio, and terminate fro
m the program those firms that

can no longer realistically be expected 
to achieve their business develop-

ment objectives.

Corrective Action to be Taken 

Officials of the Office of the Associate
 Administrator for

Minority Small Business and Capital Owne
rship Development concurred with

our recommendation and said that all fir
ms with serious financial diffi-

culties will be reviewed in order to det
ermine the causes of the diffi-

culties and to plot a course of remedial a
ction. In those cases where

there are no realistic solutions to the 
firms' financial problems, they

will be terminated from the program. It is expected that the review

will be completed and required actions ini
tiated by October 31, 1979.

OIG Comments 

The corrective action planned is in accord
 with our recommendation.
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5. Need for Closer. Monitoring 
of Eligibility Requirements 

Because of inadequate eligibility determinations, SBA allowedapplicants who did not meet all eligibility requirements, otherthan social and economic disadvantage and ownership and control, toenroll into the 8(a) program. As a result, applicants who did notqualify as 8(a) owners received program assistance. Our reviewrevealed 167 instances involving 160 firms whose 8(a) owners did notmeet all eligibility qualifications.

In order to qualify for the 8(a) program, an applicant must meeteligibility criteria stipulated in SOP 60 41. The most important ofthese relate to ownership and control and social and economic dis-advantage. 8(a) owners who may not have met these two criteria arediscussed in Findings Nos. 1 and 2 of this report. There are, however,other eligibility requirements that must be met. Our review identified167 instances of 8(a) firm owners who were, in our opinion, deficient infulfilling various eligibility requirements:

a.

Deficiency
No. of

Instances

Eligibility
Criteria

SOP 60 41
Par. 

Disadvantaged owner devotes less than

b.

full-time with 8(a) firm

Spouse of 8(a) firm owner, officer or

117 4c(1)

c.

director employed by Federal Government

Minority stockholder employed by Federal

23 4c(2)

d.

Government

Disadvantaged owner owned or formerly

1 4c(2)

e.

owned other 8(a) firm

Possible fraudulent data submitted with

16 4d

f.

disadvantaged owner's application

Disadvantaged owner was member of SBA

6 23c

g.

Regional Advisory Committee

8(a) firm formed to protect assets of

1 4c(2)

another firm 1 2f

h. 8(a) firm approved on a conditional basis 1 24a, b, c

i. 8(a) firm controlled by nonprofit firm 1 5a(8)

-25-
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In regard to the provision that the 8(a) owner must devote

full-time to 8(a) firm operations, Par. 4c(1) states that this r
e-

quirement affects only those firms entering the program on or

after November 14, 1974. We believe SBA should consider requiring

all 8(a) owners to operate their firms on a full-time basis, reg
ard-

less of when they entered the program.

For all deficiencies noted above, 8(a) owners should be made to

comply with the eligibility standards if possible. If the criteria

cannot be met, or if the owners refuse to cooperate, the firms s
hould

be terminated from the program.

Recommendations 

For the Associate Administrator for Minority 

Small Business and Capital Ownership Develoment:

- a. Improve controls over the evaluation of business plan

applications to insure that applicants for the 8(a) program meet
 all

standards for eligibility.

b. Take corrective action on 8(a) owners currently in the

program who do not meet all eligibility criteria. Those who cannot

satisfy all eligibility requirements should be terminated fro
m the

8(a) program.

c. Change Agency procedures to require all disadvantaged

owners on whom the management responsibility of the 8(a) fi
rm falls

to devote full-time to 8(a) firm operations and management.

Corrective Action to be Taken 

Officials of the Office of the Associate Administrator for

Minority Small Business and Capital Ownership Development s
tated that

the following actions would be taken:

a. Evaluation of business plan applications will be

improved through 0) the establishment of a Central Offi
ce

eligibility committee that will review applications and 
make

recommendations for approval to the Associate Administra
tor for his

approval or declination, (ii) a revision to SOP 80 05 th
at describes

the evaluation process in detail and the various respons
ibilities

connected with the process, (iii) the preparation of new
 eligibility

forms that ask clearly and concisely the questions neede
d to make

eligibility determinations.
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s*

b. A review to evaluate firms with deficiencies related
to eligibility has been initiated. Those that do not meet all
eligibility criteria will be given a period of time to satisfy the
criteria or be terminated from the program.

c. SOP 80 05 has been revised to require all disadvantaged
owners responsible for managing the firms to devote full-time to 8(a)
firm operations.

All of the above actions are expected to be initiated or
completed by October 31, 1979.

OIG Comments 

,
The corrective action planned is in accord with our recommendations.
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6. Firms Out of Business or Recommended 

For Termination Should be Removed 

From the 8(a) Program 

Final action against eleven (11) firms that were
 apparently out of

business or were recommended for termination for 
various reasons had not

been taken by the Agency. Further, we could find no reasons why this action

was delayed except in two cases. As a result, the 8(a) portfolio contains

firms that should no longer be in the program.

The criteria for 8(a) program termination are set 
forth in par.

66 of SOP 60 41 which cites various reasons for te
rminating an 8(a) firm.

Our review of these eleven firms disclosed the fol
lowing:

I. Seven (7) firms were recommended for termina-

tion by Agency officials for one of the follow-

ing reasons:

a. Firm did not meet standards of contractor

responsibility.

b. Firm committed contract violation.

c. Firm violated concession agreement.

d. Firm failed to buy out NDVD owner as

required by SBA.

e. Firm failed to submit financial and other

required data and failed to pursue non

8(a) work.

f. Firm convicted of misapplication of Federal

funds.

In the case of the seventh firm, no reason was

given.

2. Three firms were apparently out of business or

abandoned.

3. One firm's owner himself recommended termina-

tion.

In nine of the eleven cases, Agency records did not reflect any

justification for the failure to institute final termination actions. 
In

one of the eleven cases, the delay was due to higher priority work. In

the eleventh case, district officials were awaiting Regional Office ap
proval

to take final action.
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Recommendation 

For the Associate Administrator for Minority Small 
Business and Capital Ownership Development:

Insure that field offices take timely action to terminate 8(a)
firms that are no longer in business and final action against those where
termination has been recommended.

Corrective Action to be Taken 

Officials of the Office of the Associate Administrator for Minority
Small Business and Capital Ownership Development stated that final termina-
tion actions will be taken against the above mentioned firms by October 31,
1979.

DIG Comments 

The corrective action planned is in accord with our recommendations.
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7. Termination Action May be Needed for 

8(a) Firms Being Investigated for 
Possible Illegal or Improper Actions 

SBA should closely monitor 8(a) firms being investigate
d for

possible illegal or improper activities. Termination or other correc-

tive action may be necessary now or at some future time, 
depending on

the results of investigations that are still in process. 
Our review

disclosed 18 firms suspected of illegal or improper act
ivities which

were under active investigation at the time of our review
. These are

in addition to the 22 firms mentioned in Part I of this r
eport which

have been referred for investigation as a result of this 
audit.

SOP 60 41 requires that 8(a) firm owners operate their

businesses in an ethical and businesslike manner. Par. 4b requires an

applicant to be of good character. Par. 2 requires Agency officials to

report to Security and Investigation Division (now the Of
fice of Security

and Investigation, OIG) evidence of false representation and
 other

irregularities involving 8(a) applicants or 8(a) firms. Par. 66a(55)

establishes unethical business conduct as a criteria for ter
minating an

8(a) firm.

As of this report, 18 8(a) firms either have been or are

presently under investigation by SBA-OIG, the U. S. Justice De
partment,

other Federal agencies, and state and local agencies. In four cases,

information on the nature of the allegations was not available. 
In the

other 14 cases, the description of the allegations against the 8(
a)

firms follows:
No. of
Firms

a. Involved in receiving or transporting
stolen property. 2

b. Improprieties involving former SBA
officials. 4

c. Miscellaneous allegations involving
CETA and 8(a) contracts.

d. Improper payment of wages.

e. On debarred contractors list.

5

In most of the instances noted, the charges are still in a

state of investigation or litigation, or the status is uncertain. In

at least one case, the 8(a) owner was reportedly convicted of a criminal

offense.
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SBA should monitor these firms carefully and, after investiga-
tions are completed, take appropriate action.

Recommendation 

For the Associate Administrator for Minority Small 
Business and Capital Ownership Development: 

Carefully monitor 8(a) firms being investigated for possible
illegal or improper activities. When investigative and litigative actions
are completed, take appropriate action against these firms.

Corrective Action to be Taken 

Officials of the Office of Associate Administrator for Minority
Small Business and Capital Ownership Development stated that field offices
have already been notified by memo to initiate appropriate action against
these firms consistent with the outcome of pending investigation and
litigation.

OIG Comments 

The corrective action planned is in accord with our recommendations.
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8. Various 8(a) Firm Deficiencies 
Require Termination or Other 
Corrective Action 

Various types of deficiencies involving 8(a) firms were disclosed
during our review which require corrective action by SBA and may warrant
termination of some 8(a) firms. A total of 114 instances involving 102
firms were disclosed relating to deficiencies that pertained in general
to Agency procedures.

Many of the deficiencies found were violations of Agency guide-
lines which could require termination of 8(a) firms. These types of
deficiencies are listed in the table below and represent 75 firms with 78
instances of deficiencies.

Deficiency 

a. Timely financial statements
not submitted

b. Wife succeeding disadvantaged
owner not certified as new
disadvantaged owner

c. Subcontract not approved by SBA

d. Nondisadvantaged owner convicted
of bribery

No. of
Instances 

e. Disadvantaged owner refused
SBA management assistance

f. Nondisadvantaged owner helped
obtain 8(a) contracts for % of
profits

g. Management agreement entered into
without notifying SBA

h. 8(a) firm misused or defaulted
ovi SBA loan

i. Existence of 8(a) firm was
questionable

j. Disadvantaged owner convicted of
tax evasion and bribery

SOP 60 41, Par.
Basic Termination
Criteria Clause 

62 25a(1) 66a(8)

2 5a(10) 66a(2)

3 8b(3) 66a(12)

1 2f 66a(5),(16)

1 13a 66a(7)

1 12 66a(14)

1 5a(6)(a) 66a(13)

2 None 66a(6)

4 None 66b

1 None 66a(5)(6)(16)
78
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We also found additional deficiencies where no specific termina-
tion criteria are related to these types of deficiencies. However, some of
the problems involved raises questions about 8(a) owners' ethical conduct,
which is one of the conditions for termination. We believe that where
termination is not called for,other corrective action should be taken. The
following table describes these types of deficiencies for 34 firms (seven
of these firms are included among the 75 firms mentioned in previous table)
and 36 instances of deficiencies.

Deficiency
No. of

Instances

SBA
Criteria
SOP 60 41

Par.

a.

b.

BDE sued for questionable purposes

Failure to provide updated business

7 57b, c

plan file 1 63a

c.

d.

Advance payments misused

Conflict of interest between 8(a)

3 54c, APP. 18

firm and other parties 3 2f

e.

f.

Disadvantaged owner's salary questionable

406 task order approved in unethical

1 None

g.

manner

Participation in joint venture not

1 None

h.

adequately described

8(a) firm suspended from Surety Bond

1 5a(7)

i.

Guarantee Program

Disadvantaged owner involved in criminal

1 .None

j.

action against nondisadvantaged owners

Disadvantaged owner refused interview

1 None

with auditors 2 None

k. 8(a) firm reinstated without explanation 2 67d

1.

m.

8(a) firm exceeded size standards

8(a) owners withdrew funds from firm for
personal reasons to possible detriment

2 20, 23b(1)

n.

of 8(a) firm

Disadvantaged owner refused 8(a) contract

9 None

o.

awards needed to become competitive

Disadvantaged owner owned non 8(a) firm

1 None

represented as 8(a) firm 1 None
36
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Recommendations 

For the Associate Administrator for Minority Small 

Business and Capital Ownership Development:

a. Establish tighter controls in order to identify and correct

the types of deficiencies noted above including, in particula
r, the failure

to obtain financial statements in a timely manner.

b. Take action to correct the specific deficiencies noted.

Corrective Action to be Taken 

Officials of the Office of the Associate Administrator for

Minority Small Business and Capital Ownership Development said t
hat

tighter controls will be established to facilitate the identific
ation and

correction of deficiencies noted above. They consist of (i) SOP changes

that will require periodic field visits to 8(a) firms for the purpo
se of

reviewing firm structure and operations and (ii) an increase in the
 size

of the surveillance team that will review operations of both SBA field

offices and the 8(a) firms.

OIG Comments 

The corrective action planned is in accord with our recommendations.

- 34 -
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IV. GENERAL PROGRAM RECOMMENDATIONS 

The following are general recommendations that were developed
during the course of the review. Not all are directly applicable to
findings reported in Part III of this report, but we believe their imple-
mentations would improve the efficiency and effectiveness of 8(a) program
operations.

1. Assure that all business plan files of active 8(a)
firms contain the appropriate SBA approval documentation including the
rationale for approval, i.e., details on why and how DVD(s) are eligible
for 8(a) program. This documentation would also include the initial
application and subsequent field office annual reviews of 8(a) firms.

2. Require field office adherence to agency procedures
for verifying monthly EDP listings of 8(a) "company", "requirements",
and "contract" data. Timely verifications, as required by par. 71 of .
SOP 60 41 will insure that program records are accurate and current.

3. Controls should be established to insure receipt by
field offices of required financial statements from 8(a) firms and that
these financial statements are reviewed and utilized for the purposes
intended.

4. Selected information pertaining to the owners,
directors and officers of an 8(a) firm should be placed in the computer
and be available to the field offices in order to assist them in detect-
ing and/or precluding such things as interlocking management, ownership
in more than one 8(a) firm and using 8(a) eligibility more than one time.

5. All information currently computerized regarding 8(a)
firms should be processed in a more timely manner to include contracts,
subsequent modifications, and new certifications of 8(a) firms. This
will assure that SBA records would be updated to support program
objectives.

6. Provide a system for comparing on a timely basis
projected vs. actual 8(a) and non-8(a) sales to ascertain viability
which could lead to graduation or termination.

7. The SBA Business Plan and Qualification Resume,
SBA Form 1010, should contain a criminal penalty clause to motivate the
applicant to provide complete and accurate information.

- 35-
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Corrective Action to be Taken 

Officials of the Office of the Associate Administrator for
Minority Small Business and Capital Ownership Development concurred
with our general program recommendations. They stated that recommenda-
tions 4, 5 and 6 require the use of computer facilities and that correc-
tive action cannot be taken on these recommendations until SBA's
computer system has been improved. Regarding the other recommendations,
officials said that revised SOP's, increased surveillance over field
offices, and the centralizing of eligibility determinations should
assure improved compliance with requirements to obtain approval documen-
tation, verify monthly program data and obtain and analyze financial
statements. They also stated that the Business Plan and Qualification
Resume form would be revised to include a criminal penalty clause.

DIG Comments 

The corrective action planned is, for the most part, in
accord with our recommendations.

- 36 -
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67) 2,11
OIA Control No. 390

OFFICE OF INSPECTOR GENERAL 

EVALUATION OF INDIVIDUAL ACTIONS TAKEN BY MSB TO RETAIN 8(a) FIR
MS 

Firm Name: BLK Group, Inc.
Washington, DC (Region III)

Category of Deficiency: Viability and Lack of Audited Financial

Statements

MSB Comments:

DECISION:

This office agrees with the field's recommendation that this firm

be retained in the program.

REASON:

The firm responded timely to the cure notice. It satisfactorily

responded to the allegations raised. On the question of audited

financial statements, the firm was not able to comply because of

the untimely death of its accountant. On the question of non 8(a)

marketing, the firm responded that they have pursued 8(a) business

and were able to obtain eight non 8(a) contracts.

OIG COMMENTS:

Disagree with the action taken by MSB. Pertaining to the potential

problem reported of financial statements, this item was satisfactorily

responded to and considered resolved. However, with regard to the

firm's viability, we disagree with MSB's decision to retain the

firm. The firm has been in the 8(a) program in excess of nine (9)

years and has a history of not obtaining commercial/competitive work.

It appears that MSB's initial decision in December 1979 recommended

program termination because the firm has made no appreciable gain

in the commercial area, is operating at a deficit net worth of

$360,000 and the business plan for FY 80 and FY 81 calls for 8(a)

marketing only and the firm states it will not pursue commercial

sales during this same period. This recommendation was not followed

through with by MSB and there was no indication of additional

information being obtained subsequent to aticember 1979 that could

have altered MSB's final decision.
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OIA Control No. 32

OFFICE OF INSPECTOR GENERAL 

EVALUATION OF MSB ACTION TAKEN ON INDIVIDUAL 8(a) FIRMS 

Firm Name: Car-Ted Industries

Category of Deficiency: Ownership and Control

Action and Comments By MSB: Retain in program.

A cure letter was sent to Car-Ted on September 25, 1979. The
response from Car-Ted was timely received. The allegations were
adequately responded to by Mr. Turner. He reaffirmed the Region's
findings that he is in day to day control -of the firm.

OIG Comments:

Disagree with action taken by MSB. Recommend termination from
program.

MSB comments consist of rhetorical remarks made from several sources
and references to superficial changes made by the firm, apparently in an
attempt to more closely align the firm's operations with the intent of
SBA's criteria on ownership and control.

Quotations were furnished from the firm's management consultant attest-
ing to the disadvantaged owner's understanding of the business and his
competence to manage it. While the professional competence of the consultant
is not questioned, there is doubt that he is in a position to provide an
objective assessment of the owner's competence since his contract is paid
through MSB by BDE funds. To illustrate, on 4/26/79, the consultant told
DIG auditors that the disadvantaged owner was not presently able to run the
8(a) firm nor had he established any plan to obtain the needed technical
competence. It is not likely that the owner could acquire this competence
within a six-week period.

Actions taken by the 8(a) firm included:

1. A statement from the disadvantaged owner that he had now
assumed day-to-day operations over the 8(a) firm.

2. A decision by the firm's Board of Directors that the General
Manager is to report directly to the owner.

3. An increase in the owner's salary by $10,000 per annum.

We do not believe that the additional actions taken or information supplied by
MSB either refutes or mitigates the substantial evidence disclosed by our
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Car-Ted Industries (Cont'd) 

report that the firm is not under the control of the disadvantaged owner or
that his invitation to join the firm was for any purpose other than to
qualify it for the 8(a) program. The Office of Financial Investigations
and Examinations drew a similar conclusion in their report dated July 1979,
followina an examination of the firm.



205

OIA Control No. 665

OFFICE OF INSPECTOR GENERAL 

EVALUATION OF INDIVIDUAL ACTIONS TAKEN  BY MSB TO RETAIN 8(a) FIRMS 

Firm Name: Chata Septic Tank Company
Philadelphia, Mississippi (Region IV)

Category of Deficiency: Economic/Social Disadvantage; Eligibility

MSB Comments:

Retain firm in 8(a) program.

SOP 80 05 does not address the Native American issue. The Central Office
will be coming up with regulations concerning tribal ownership of 8(a)
firms.

OIG COMMENTS:

Disagree with MSB's action on eligibility. A non-profit organization
should not have control over an eligibile 8(a) firm. SOP 80 05, par. ha
says that a non-profit organization "...shall not own a controlling interest
in, or exercise management control over an eligible 8(a) firm." This is
the problem. The 8(a) firm must be owned, controlled and operated by
persons determined to be socially and economically disadvantaged. The
Chata.any, a non-profit cor oratio s •
or-Li—pan There is e nersDn or persons dEclaned 

e g e or t e 8 a program.

Opinion is withheld on deficiencies related to economic and social disad-
vantage until MSB further evaluates the 8(a) firm on the basis of new
criteria being established for economic disadvantage.

73-462 0 - 81 - 14
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OIA Control No. 274

OFFICE OF INSPECTOR GENERAL 

EVALUATION OF INDIVIDUAL ACTIONS TAKEN BY MSB TO RETAIN 8(
a) FIRMS 

Firm Name: Chesapeake Enterprises, Inc. - Norfolk, Va. (Region
 III)

Category of Deficiency: Economic/Social Disadvantage
Other - Federal employment by a member of

Board of Directors

MSB Comments: 

"We do not consider any of the questions raised by the 
auditors to be in

violation of our rules and regulations." "No corrective action deemed

necessary. Concur with Field Office to retain this firm".

OIG Comments: 

Disagree with action taken by MSB. OIG's opinion on questionable economic

disadvantage of disadvantaged owner would have been with
held pending issue

of newcriteria by MSB. However, the additional deficiency mentioned was

not addressed by MSB, namely the directorship in the firm of 
the owner's brother,

who is employed by the U. S. Government. This relationship was prohibited by

SOP 60 41 and is still prohibited by  par. 7a(1) of SOP 80 0
5, which further states

that ineligible applicants in this category are to be refe
rred to the Standard of

Conduct Committee for decision. MSB's action did not indicate that this referral

was made.

‘••
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OIA CONTROL No. 1200 

OFFICE OF INSPECTOR GENERAL 

EVALUATION OF INDIVIDUAL ACTIONS TAKEN BY MSB TO RETAIN 8(a) FIRMS 

Firm Name: Del Green Associates (DGA)
Foster City, California (Region IX)

Category of Deficiency: Viability

MSB Comments:

DECISION:

No corrective action at this time.

REASONS:

When this company entered the program it was not necessary to
establish both social and economic disadvantage status to become
eligibile. Entry in the vast majority of cases was based upon
the social disadvantages suffered by racial minorities.

All companies admitted to the program prior to the spring of
Public Law 95.507 in October 1978 will be reviewed in the near
future to determine present eligibility based upon the new criteria
established by the Act.

We have asked the responsible field office to give priority to the
review of this company and furnish us with a written report when
their determination is made.

DIG COMMENTS:

Disagree with action taken by MSB. MSB reviewed this firm considering
the initial potential problem sheet; however, a revised problem sheet
was forwarded on March 26, 1979. The revised problem sheet cited the
problem as viability instead of economic/social disadvantage. MSB has 
not addressed the facts presented as related to viability;  namely, the

"fira-11—s—enrol1ment in the program for eihrt- ears inFease in 8 a --

owner' s _net _wort_ n0J112 1 I _to_ 2.0.2600.,—receipt of s_esen3

contracts valued at $1,140,225 and over reliance on-pro_gram as shown

by e(a) sales amounting to 82% of 1977 sales.
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OIA Control No. 1378

OFFICE OF INSPECTOR GENERAL 

EVALUATION OF INDIVIDUAL ACTIONS TAKEN BY MSB TO RETAIN 8(a
) FIRMS 

Firm Name: F & M Janitorial Services
Miliani Town, Hawaii (Region IX)

Category of Deficiency: Viability

MSB Comments:

Retain firm in 8(a) program. The firm can achieve competitive status.

It is to submit a revised business plan upon which to base a 7
(j) task

order, develop a marketing plan and achieve competitive status.

OIG COMMENTS:

Disagree with MSB's action. The 8(a) firm has been in the program since

1974, and to date is virtually dependent upon the program for econ
omic

survival. It has not improved its 8(a) dependency since I976's 406 Task

Order.

The 7(j) program is not a panacea to firms in managerial difficulties.

This firm has had ample time to develop a competitive status and diminish

its dependency on the 8(a) program.
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OIA Control No. 25

OFFICE OF INSPECTOR GENERAL 

EVALUATION OF INDIVIDUAL ACTIONS TAKEN BY MSB TO RETAIN 8(a) FIRMS 

Firm Name: Grimes Oil Co.
Dorchester, Mass. (Region I)

Category of Deficiency: Viability

MSB Comments:

DECISION:

Support program completion for this company as soon as possible
{i.e. by FY 1981} preceded by a scheduled decrease in 8(a) support.

REASON:

This company will be inhibited from developing non 8(a) sales if the
large 8(a) support now being furnished is continued up to the com-
pletion date. the completion date being end of FY 1981}

OIG COMMENTS:

Disagree with MSB action to retain the firm until FY 1981. As previously stated,
this firm had non 8(a) sales of 52% for the period ended June 30, 1978
and non 8(a) sales had increased from $460,000 in 1971 to over $5.0
million in 1978. However, the central issue in this case remains,
that is, the Grimes Oil Company was twice considered for program
completion by the Boston Regional Office - but never graduated. 'No
doubt, an extensive and complete analysis was performed by the regional
office prior to notifying the firm of program completion. Now we
learn that the primary reason for not graduating Grimes Oil was based
on the firm's need for additional exposure to federal government 8(a)
contracts and an opportunity to increase its profits and retained
earnings. At present, it appears Grimes Oil has received approximately
$34.0 million in 8(a) support. How much additional exposure is needed?

An October 15, 1979, memo from DAA/MSB to the Boston Regional Administrator
requested a response "...indicating your actions or justification as to
why program completion procedures have not been initiated...." In
response, the region merely referred Mr. Luna to their original memo
of May 22, 1979 with no addi tional comments or justi fi cations .
MSB & COD accepted this response and apparently agreed to program
completion in FY 81. In a February 12, 1980 memo to the file, the
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DAA/MSB stated that the firm "...is being over loaded with 8(a) work

which will stifle non-8(a) work and inhibit viability.

The DAA/MSB comments and concerns were appropriate. Further, the

response by the field office does not provide information of substance

that would al ter our initial concl us ion or reasonably justify the
retention of this firm.

- 2 -
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OIA Control No. 1356

OFFICE OF INSPECTOR GENERAL 

EVALUATION OF INDIVIDUAL ACTIONS TAKEN BY MSB TO RETAIN 8(a) FIRMS 

Firm Name: Boshute Enterprises
Ibapah, Utah (Region VIII)

Category of Deficiency: 
Ownership and Control and Lack of Audited

MSB Comments: Financial Statements

DECISION 

Continue in the 8(a) Program.

REASONS 

The regional office has submitted a new management agreement to the
AA/MSB-COD for approval. A cursory review of the new agreement in-
dicates that it is satisfactory and eliminates the items previously
deemed objectionable. In the matter of audited financial statements,
the regional administrator has stated in writing that satisfactory
unaudited statements have been furnished. Inasmuch as audited
financial statements are not required by SOP 80 05, the issue is •
moot.

OIG COMMENTS 

Disagree with action taken by MSB. Pertaining to the lack of audited
financial statements, MSB has satisfactorily responded to our concerns.
However, with regard to ownership and control, the new management agree-
ment is unsatisfactory. Our position is based on the AA/MSB's response
to the Administrator concerning the Eligibility Review of 8(a) firms.
This response, in part, stated that management agreements between parties
in the same or similar line of business would be prohibited. In this
situation, the parties are in the same line of business and the decision
to retain on that basis would be contradictory of MSB policy.
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OIA Control No. 998

OFFICE OF INSPECTOR GENERAL 

EVALUATION OF INDIVIDUAL ACTIONS TAKEN BY MSB TO RETAIN 8(a) FIRMS 

Firm Name: Harris System Pest Control, dba Limpio Industries
San Antonio, Texas (Region VI)

Category of Deficiency: Other - Possible Misuse of Advance Payments
and BDE Funds and Viability.

MSB Comments:

DECISION:

Retain the company subject to continuing extensive scrutiny.

REASONS:

1. Field office reports that notwithstanding prior problems with
extensive use of consultants, there is no evidence to support
that such consultants unduly influence the voting shares which
are totally held by the eligible individual Vasquez brothers.

2. The auditor's questions about possible misappropriation of the
BDE and Advance Payments were attributable to the assumption
by the owners that the attempted spin-off of the San Antonio
Limpio component would be approved. That is, the financial
plans examined by the auditors assumed approval of the spin-
off and consequently segregated those items allocable to the
Limpio division from the aggregate financial statement of the
rest of Harris Systems. Now that it has been disapproved,
Bernardino Vasquez has been advised that the financial state-
ments must be reconsolidated.

38,4. One of the results of the denial of the effort to spin-off the
• Limpio component of the Harris businesses was that Bernardino

Vasquez has returned to the management of the consolidated entity
and has shown an increased willingness to be responsible to SBA
recommendations regarding the reduction of dependence on outside
consultants. Further, the field office reports that "as a step
to assure span of management control is not extended beyond
demonstrated capability, next year's (now this year's) 8(a)
contract(s) will be reduced by 50% of the current level." The
BDS acknowledges that the company is still having problems,
but notes that the immediate effort is to reduce excessive
dependence on 8(a) contracts for profitable operations. Close
and continuing scrutiny of this retention will clearly be required.
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OIG COMMENTS:

Disagree with action taken by MSB. The ethical conduct of the disad-
vantaged owner is questionable because of his formation of another
firm in an apparent attempt to evade size standards for SBA loans and
to extend his stay in the 8(a) program. During the course of this
activity he made an apparent false statement in a business plan appli-
cation, transferred 8(a) firm equipment from the 8(a) firm to the
non 8(a) firm, used 8(a) firm BDE and advance payments for the benefit
of the non 8(a) firm, and used the non 8(a) firm to perform an 8(a)
contract.

Perhaps of more importance is the lack of progress of the firm since
entering the program on February 1, 1973 after receiving over
$11 million in 8(a) contracts and the apparent ineptness of 8(a)
management which, according to MSB, has ignored or circumvented
SBA management and technical assistance and_has given substantial
loans and salaries to company officials regardless of the firm's
weak financial condition.

The 8(a) owner's own salary has increased from $72,000 to $90,000
and now he wants an increase to $120,000. He does not appear to be
interested in developing the 8(a) firm into a viable business.

- 2 -

4
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OIG Control No. 1080 

OFFICE OF INSPECTOR GENERAL 

EVALUATION OF INDIVIDUAL ACTIONS TAKEN BY MSB TO RETAIN 8(a) FIRMS 

Firm Name: Hogan Hauling, Inc.
Omaha, Nebraska (Region VII)

Category of Deficiency: Viability

MSB Comments:

DECISION:

We recommend that the firm be retained as recommended by the field

offices for approximately two more years. _

REASONS:

Workmen's Compensation Insurance

Program continuation of this firm for two additional years (1982),

will allow the District Office sufficient time to adequately implement

the solutions outlined in their response.

The two years should provide the principals of this firm time to

acquire the type of equipment needed to perform non-8(a) jobs, to

develop its commercial accounts, and to obtain the required bonding
capacity.

OIG COMMENTS:

Disagree with action taken by MSB to retain this firm. The solution

proposed by the Regional office contradicts their previous position

of July 1978 when termination was proposed unless improvements in

business development were reflected. The information contained in

recent correspondence does not justify continuance in the 8(a) program.

On July 13, 1978, the 8(a) Regional Review and Evaluation Committee

considered this firm a prime candidate for program termination since

there was no indication of Hogan Hauling developing a commercial

market. The District office had recommended program continuation for

one year. The Regional office was inclined to agree but requested
the Di s tri ct offi ce to show cause as to why the fi rm shoul d not be
termi nated.
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The present circumstances do not reflect a situation much different
from that consi dered by the review committee. In recommending
retention, the District Director indicated they planned to solve the
firm's financial and equipment problems by providing additional
financing if needed, government surplus equipment, or business
development expense funds. However, SBA has al ready purchased
through BDE funds, equipment of $100,000. Now, the proposal is
for two more years of support through 1982, more financing if needed,
and more BDE even though the firm continues to show losses.

- 2 -
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OIA Control No. 219

OFFICE OF INSPECTOR GENERAL 

EVALUATION OF INDIVIDUAL ACTIONS TAKEN BY MSB TO RETAIN 8
(a) FIRMS 

Firm Name: Kern-Her Construction Co., Inc.
Philadelphia, PA (Region III)

Category of Deficiency: Viability

MSB Comments:

MSB agrees with field's recommendation to retain firm in the 8(a)

program. It is bidding on commercial contracts but the bids are

against high volume, low overhead companies. Commercial contracts

require Bid Bonds as high as 20% of the bid; therefore, the firm

has a limit on the number of jobs he can bid on at any given time.

The indebtedness to SBA has been resolved.

OIG COMMENTS:

Disagree with MSB's action. After being in the 8(a) program since

1971, the firm has been unable to penetrate the non 8(a) market.

The SOS's letter of September 7, 1979 readily admits that this firm

unsuccessfully bids on large commercial jobs and is not receiving

commercial awards. It has also received above average 8(a) support

through the years and has little to show as a result.

A
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OIA Control No. 372

OFFICE OF INSPECTOR GENERAL 

EVALUATION OF INDIVIDUAL ACTIONS TAKEN BY MSB TO RETAIN 8(a) FIRMS 

Firm Name: M.S.I. Services, Inc.
Washington, DC (Region III)

Category of Deficiency: Disadvantaged Owner not Devoting Full Time
to 8(a) Firm

MSB Comments:

DECISION:

This office agrees with the field's decision i to retain this company
in the 8(a) program.

REASONS:

By letter dated 9/9/77, Mr. Childs certified to SBA that he had
terminated his relationship with the law firm of Santarelli ,
Sandground, and Good.

OIG COMMENTS:

Disagree with action taken by MSB. Despite disadvantaged owner's
letter to MSB on October 19, 1979 that he has withdrawn from the
practice of law, it remains OIG's belief that he continues to have
an active practice and therefore cannot be devoting full -titre to
the 8(a) firm. The problem sheet cited our reasons for this belief --
the disadvantaged owner's lack of experience relating to the 8(a)
firm, separate listings on the office directory for both him and
the 8(a) firm, and the confusing and contradictory evidence furnished
by him regarding his salary with the 8(a) firm. Additional review
performed by DIG in April 1980 indicated that, although the disad-
vantaged owner no longer is employed by the cited law firm, he still
maintains his own law offices. He still has a telephone directory
listing as "Winston Childs, Lawyer" which is a different number
than the 8(a) firm. On calling this number, we were led to believe
by Mr. Childs' secretary that he was still practicing law.

4
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OIA Control No. 13-1 

OFFICE OF INSPECTOR GENERAL 

EVALUATION OF INDIVIDUAL ACTIONS TAKEN BY MSB TO RETAIN 8(a) FIRMS 

Firm Name: Red Eagle Construction Co.
Fort Worth, Texas (Region VI)

Category of Deficiency: Ownership and Control

MSB Comments:

Region made a thorough investigation of the Red Eagle Construction

Company and determined that there is no involvement with the Beckman

Construction Company. Memo in file to this effect.

The Dallas District Office has made a thorough investigation of
Red Eagle Construction Company and supplied the following findings
through this office.

1. Red Eagle Construction Company has relocated their
offices to a small town outside of Ft. Worth, Texas.

2. Mr. Richard Longoria has been removed as vice president
of Red Eagle Construction Company and replaced by
Mr. John D. Clement, Jr. (brother-in-law of president).

3. Mrs. Sandra Wilson (wife of president) is replacing Edith
Monzuelo as the firm's bookkeeper. Mrs. Wilson was also
appointed corporate secretary of Red Eagle Construction
Company.

The Regional Office is satisfied that Red Eagle Construction Company 
is no longer involved with Beckman Construction Company and, therefore, 
we are lifting our suspension of this company.

DIG COMMENTS:

Disagree with MSB's action to retain this firm. The district office
investigation was inconclusive since it did not address the use of
leased equipment and manpower obtained from Beckman Construction
Company. These two aspects are significant when considering the fact
that most of the 8(a) firm's business has come from subcontracts
provided by Beckman Construction Co.
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OIA Control No. 1455 

OFFICE OF INSPECTOR GENERAL 

EVALUATION OF INDIVIDUAL ACTIONS TAKEN BY MSB TO RETAIN 8(a) FIRMS 

Firm Name: Robert H. Johnson Construction Co., Inc.
Tacoma, Washington (Region X)

Category of Deficiency: Ownership and Control; Audited Financial
Statements; Less than full time devoted to
firm by disadvantaged.

MSB Comments:

Retain firm in 8(a) program. The Business Development Specialistfeels that Mr. Johnson is engaged full time in the daily managementand operation of his business concern. Mr. Johnson failed to provideSBA with the required audited financial statements and the businessdevelopment file contained written requests for waivers of the auditedfinancial statement requirement for the years 1976 and 1977.

OIG COMMENTS:

Disagree with MSB action. The firms ownership is questionable. MSBhas not provided evi dence of stock certi fi cates indicating Mr. Johnsonas the owner. The firm also has been in the 8(a) program since 1971and cannot provide financial statements due to the condition of thecompany. The firm has demonstrated inadequate management performancein that SBA was not provided the required financial statements.

4
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OIA Control No. 65

OFFICE OF INSPECTOR GENERAL 

EVALUATION OF INDIVIDUAL ACTIONS TAKEN BY MSB TO RETAIN 8(a) FIRMS

Firm Name: Shah Construction Company, Inc.
Wakefield, Massachusetts (Region I)

Category of Deficiency: Other - (Viability)

MSB Comments:

We agree with the field office position that it is premature to
determine this company to be a viable competitor in the construction
industry and no longer in need of 8(a) contract support.

The position of the I. G. that the development of Shah Construction
Company, Inc. is sufficient to justify program completion is rejected.
This Region currently is updating or revising the business plan of
the firm. As a result, it is expected that 8(a) support will con-
tinue through at least FY 1982. At the conclusion of FY 1978, the
net worth of the firm has not reached a level where it could sustain
adverse effects for an erratic construction industry. At this time,
the probability that the Shah Construction Company, Inc. will
complete the 8(a) Program in the next few years is "very high"
(at least 80% subjective probability.)

Therefore, the position of the I. G. relative to the graduation of
Shah Construction Company, Inc. is rejected.

OIG COMMENTS:

Disagree with action taken by MSB. The 8(a) firm showed significant
increases in sales, income, net worth and working capital ratio during
a three-year period. Further, non 8(a) work increased dramatically
from 11% to 54% from 1976 to 1978. These statistics reflect the
operations of a firm that should now be capable of competing in the
business world. We do not consider the two main arguments used by
MSB to justify retaining the firm to be valid:

1. That a firm must necessarily be capable of surviving current
existing economic problems as an erratic construction industry,
excessive costs of money and inflation. -- Many national,
reputable big businesses, not to speak of thousands of small

ot
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businesses, are having difficulties surviving current economic
conditions. It is unrealistic and unfair to insulate otherwise
viable 8(a) firms from market conditions merely because those
conditions are not presently favorable.

2. That the maximum size standard in sales can be used as a target
for which a firm can be retained in the program if the target
has not been reached. -- Size standards were never intended for
use in this manner. Obviously, the smaller the firms in
question, the rture unrealistic a business plan goal geared to
a size standard would be.

73-462 0 - 81. - 15
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OIA Control No. L.

OFFICE OF INSPECTOR GENERAL 

EVALUATION OF INDIVIDUAL ACTIONS TAKEN BY MSB TO RETAI
N 8(a) FIRMS 

Firm Name: S. W. Williams Painting Contractors, Inc.

Detroit, Michigan (Region V)

Category of Deficiency: Ownership and Control

MSB Comments:

Retain firm in the 8(a) program. The field office will be advised

to bring this firm into compliance with SOP 80 05. The nondisadvantaged

owner holds 40% of the outstanding stock and participate
s in the busi-

ness on a part-time basis in the areas of estimating and
 promotion.

DIG COMMENTS:

Disagree with MSB's action. The retention of the firm in the 8(a)

program has not been justified by MSB. Its response admits to the

problems addressed by OIG but no corrective action has been ef
fected
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OIA Control No. 352 

OFFICE OF INSPECTOR GENERAL 

EVALUATION OF MSB ACTION TAKEN ON INDIVIDUAL 8(a) FIRMS 

Firm Name: Systems and Applied Sciences, Riverdale, MD

Category of Deficiency: Viability

Action and Comments By MSB: Retain in program.

Although as of November 1977 the firms 8(a) sales were approximately
99% of total sales, total 8(a) sales were within 7% of projections and
net worth of the firm had increased from $7,500 when the firm was admitted
to the program to $183,014 at the end of FY 1977.

OIG Comments:

Disagree with action taken by MSB, Recommend termination from program.

MSB comments are not germane to the issue which is that the 8(a) firm,
after five years in the 8(a) program as of 6/30/78, received non-8(a)
contracts of only $18,233 compared to $6,221,201 in 8(a) sales. MSB
provided no additional information since our report issuance to indicate
that the 8(a) firm has obtained or even aggressively pursued non-8(a) work.
It is to be noted that the initial field response to the deficiency was
that the firm should be removed from the program due to its failure to seek
non-8(a) work.
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OIA Control No. 84

OFFICE OF INSPECTOR GENERAL 

EVALUATION OF INDIVIDUAL ACTIONS TAKEN BY MSB TO RETAIN 8(a) FIRMS •

Firm Name: Vanguard Oil and Storage Co , Inc.
New York, New York (Region II)

Category of Deficiency: Viability

MSB Comments:

DECISION:

Agree with R/O recommendation to retain firm in the 8(a) program.

REASON:

Field set certain conditions for this firm to continue in the 8(a)
program.

(1) Update business plan projections.

(2) Assist in developing non 8(a) sales with emphasis on marketing.

(3) Submitting evidence to SBA on efforts to obtain commercial
work.

The oil industry is in a peculiar position. Graduating this firm
at this time would result in certain failure. A minority firm would
not get any oil allocation or would get a substantial decrease in
allocation of fuel oil if it was not for government contracts in hand.
Field should keep close review of this firm.

OIG COMMENTS:

Disagree with action taken by MSB. The firm has been in the 8(a)
program since 1972 and has received over $35 million in contracts
since that time, certainly enough support to enable it to compete
in the market if in fact it has the potential to compete there.
Inference is made that this firm must compete against multinational
oil companies and that, without 8(a) assistance, would be helpless.
If this were true, it would imply a need for permanent 8(a) support,
an objective not in accord with 8(a) objectives. 8(a) sales were
49% of total sales, indicating the firm's capacity to exist without
8(a) help.
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OIA Control No. 1289 

OFFICE OF INSPECTOR GENERAL 

EVALUATION OF INDIVIDUAL ACTIONS TAKEN BY MSB TO RETAIN 8(a) FIRMS 

Firm Name: Western Technical Associates
Los Angeles, California (Region IX)

Category of Deficiency: Ownership and Control

MSB Comments:

This office is not aware of any other information that would indicate
that Mr. Redman is not in control of the firm's operations. On the
contrary, Procurement Assistance Division personnel state that past 
contact with this firm indicates Mr. Redman is very active in the
direction of the firm's management. Recent meetings with Mr. Redman
and Mr. Niles and ARD/FI, ARD/PA and RC all conclusively demonstrate
that Mr. Redman is thoroughly aware of and in control of the major
issues facing Westech.

Thus based on the limited information available to our office at this
time, it is determined that termination action is not appropriate.

OIG COMMENTS:

Disagree with MSB action to retain the firm. We reiterate the fact
that during a six hour interview with Messrs. Niles and Redman,
questions asked of Redman were referred to Niles for a response for
approximately 90% of the questions asked. Mr. Niles conducted himself
as the individual who really knew what was "going on" and who, no doubt,
makes most of the real decisions in this company.

Niles' description of duties includes being responsible for financial
planning, scheduling, budgeting, corporate administrative responsibilities
including personnel, security and contract administration, preparation
of pricing estimates, cost proposal justifications and contract nego-
tiations. He originally founded the firm as a sole proprietorship

The field response has not provided additional substance that would
alter our original conclusion that Mr. Niles, the NDVD owner, is
actually in control of this company.
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Additional Submissions of Environmental Protection Agency

UNITED STATES ENVIRONMENTAL PROTECTION AGENCY

WASHINGTON. D.C. 20460

OCT 6 1980

Honorable Max Baucus

United States Senate

Washington, D.C. 20510 
en

Dear Senator Baucus: Op

-o

In a Memorandum to the Office of Radiation Programs' Staff,

Mark Smolonsky, an investigator for your Subcommittee, asked a number of

questions relating to EPA estimates of the lung cancer risks from radon 
0

exposures. Estimates of this risk for the total U.S. population are a

function of the population's average lifetime exposure to radon in the

home and work place and how much a given lifetime exposure increases the

risk of lung cancer. Neither of these quantities are known with much

accuracy, but information is accumulating which indicates the public

risks from radon warrant serious attention.

A Radiation Policy Council (RPC) Task Force, which I chaired,

recently examined the radon question and what the proper Federal role

should be. Their report outlines what is known about how radon gets

into the home environment, what average exposure levels might be, and

the potential consequences. A copy of this interagency Task Force

report is enclosed.

Radon exposures are usually expressed in terms of the concentration

of short half-life radon daughter products, using a unit called the

Working Level (WL). As outlined in the Task Force report, the amount of

radon daughters in homes varies enormously depending on the ventilation,

local geology and a number of other factors. Although average exposures

are not well known, there is some concensus that the mean U.S. exposure

is about 0.004 WL (Tables II-1 and III-1 in the RPC report). The actual

amount of radon in homes could be more or less than this and one of the

aims of the emerging Federal program is to get better data on national

exposures.

As illustrated in Table 11-2 of the RPC report, a wide range of

risks have been estimated for radon exposures. These risk estimates

vary by a factor of eight or more depending on the assumptions made in

applying epidemiological data from occupational exposures (underground

miners) to the general population. EPA has made a straightforward

projection of the observed occupational risks to the general population.

I must emphasize that we do not know if the general population would

have a greater or mailer response than miners. This is a common feature

of all radon risk estimates and is a major source of uncertainty.
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Bearing this in mind, EPA has used three risk models to estimate the lung
cancer risks from lifetime exposures. These estimates are documented in
a 1979 EPA/ORP report "Indoor Radiation Exposure Due to Radium-226 in
Florida Phosphate Lands." A copy is enclosed which outlines in some
detail the various approaches we have used to estimate lifetime risks.
If we assume children and adults have equal sensitivity, 0.004 WL yields
a lifetime risk of about 4000 cases per million persons exposed for a
lifetime, page 52 of the EPA report. (For the same population base, we
would expect about 25,000 additional cases due to causes not associated
with radon.) These estimates are for a stationary population having
1970 death rates with an average age at death from all causes of about
71 years, so that the average annual risk associated with radon is about
60 cases per year per million population. For a U.S. population of 240
million persons, this amounts to an estimated lung cancer death rate per
year of about 14,000 cases. As pointed out in the 1979 EPA report,
cited above, if exposures during childhood are 3 times more dangerous
than adult exposures, the annual risk associated with radon would be
increased to about 20,000 cases per year. On the otherhand, the less
conservative risk model used in the 1979 report yields an average annual
risk of about 7,000 cases per year in a population of 240 million.

We recognize that estimating the risks due to ionizing radiation is
an uncertain business and that other investigators have made estimates
of risks due to radon that are both larger and smaller than those made
by EPA - Table 11-2 in the RPC report illustrates this point. One of
the most recent estimates is one made by the National Academy of
Sciences' BEIR Committee in 1980. Although their methodology was quite
different from that used by EPA, lifetime risk estimates using their
model yields results that are almost identical to the EPA estimate of
14,000 cases per year given above, c.f., Table 11-2 in the RPC report.
Even so, we are not convinced that the risks from indoor radon are well
understood. Projecting risks from occupational exposures to a general
population may not be very accurate. However, in the absence of relevant
data showing that risks to the general population are likely to be less,
we believe current estimates of risk should be used.

The Radiation Policy Council has recently recommended that
considerable Federal attention be directed at the radon problem and
placed responsibility on EPA to provide leadership in a number of areas.
Their September 25 decision paper concerning the indoor radon problem is
enclosed. Expeditious action by EPA and other agencies is required by
these RPC-approved recommendations.
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I hope this letter and the enclosures provide sufficient information
on how EPA risk estimates for radon were made. If you have questions,
please contact me by phone at (703) 557-9380.

Sincerely yours,

L1, , - •
William H. Ellett, Ph.D.
Chief, Bioeffects Analysis Branch
Criteria & Standards Division (ANR-460)
Office of Radiation Programs

3 Enclosures

cc: w/o Enclosures
Mr. Mark Stevens, Office of Legislative Affairs, EPA
Mr. Mark Smolonsky
Dr. David Rosenbaum (ANR-458)
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Memorandum
TO OES/ENH - Don King

FROM : M/FSI/POL — Edward MainlanV

DATE: June 16, 1980

ENH asked for my comments on "An Analysis of International
Issues Associated with Ocean Disposal of Low-Level Radio-
active Waste" (DRAFT), May 1980, by the Mitre Corporation.

Summary:

The paper omits key issues, treats others incom-
pletely, and is not an example of the objective, techni-
cally rigorous analysis that the U.S. requires for future,
environmentally sound ocean-disposal policy. I hope that
the Department cif State is able to influence EPA toward
this professionally rigorous, scientific approach or at
least provide appropriate input so that the Department's
views at all stages are a matter of clear record. I'm
sure you will act so that if and when the probable future
confrontation occurs between EPA's and the public regard-
ing EPA's handling of radioactive waste dumping regulations,
criteria, guidelines, and the permit process, the Department
will have done all it could to facilitate conensus along
environmentally acceptable, openly arrived-at policy lines.
END SUMMARY.

First, the paper inadequately characterizes U.S. positions
and Parties' decisions at the consultative meetings of the
London Dumping Convention. For example, it gives virtually
no attention to specific U.S. suggestions for IAEA's work
program and for improving the IAEA Definition and Recommen-
dations (1979, 1979) while devoting several pages to the
issue of whether NGO's views should be aired.

The paper could more forthrightly state that in IMCO, UNEP
and other such fera-:. the U.S. strongly favors attendance
and an unmuzzled expression of views by environmental NGO's.

The paper advocates "rethinking" and "strengthening" the
IAEA Definition and Recomentations "in light of the Con-
vention's requirements" (p. 1-4). The paper fails to

Buy U.S. Savings Bonds Regularly on tit; Payroll Savings Plan
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indicate in what specific respects the Definition falls

short of the Convention's requirements. Is it too restric-
tive? Too permissive? What are the objectives of review
or revision? Does the author imply a bias toward supplanting

the Definitions with a looser, more permissive one for use
"regionally" by NEA? What does the author think about the

specific U.S. suggestions that were offered to improve the
IAEA definition in 1978-9 and still on the table?

The paper's advocacy of "the development of mutually agree-

able criteria and standards for the preparation of environ-
mental assessments", apparently internationally (p. 1-4),
puts emphasis on the term "mutually agreeable." There is
a point in such negotiations where a least common denomin-
ator is less desirable than no agreement. Dilution of
technical rigor merely to win short-term acceptance and
favor is not always desirable.

For now the highest possible standards should be espoused
by the U.S. in the forum most likely to adopt them. This
forum is not NEA much less an ad-hoc grouping of actual
and potential dumpers. IAEA and the London Convention,
through established U.S. position-paper preparation and
the Ocean Dumping Advisory Committee are more likely to
realize U.S. standards. There must, of course, be more
openness and, above all, wide peer review inside and outside
government of the technical basis of U.S. positions.

The paper shows a tendency to portray the "administrative
procedures" and "standards" areas as tabula rasa as if
nothing much has been done. The evolution o?- Tie IAEA
work program, the Jamaica meeting (Dec 1978), and OECD
experts (July 1979) all achieved something, and the U.S.
is not starting from scratch. The paper dismisses these
efforts without really analyzing what they stood for,
what progress was achieved, and how this evolution can
be continued. The continuity, substance and success of
U.S. efforts in 1974-79 are largely ignored. The paper
should reflect the need for continued development. IAEA,
NEA, and IMCO have been addressing the issues and the U.S.
has been giving immediate attention to them. Is some new
exercise, outside the Convention, envisaged? If so, why?

The paper selectively draws on the 1977 and 1978 IAEA
oceanographic and radiological advisory groups as if they
were ultimate writ. The groups were composed of mortal
men who are no more authoritative than other mortals
whom the paper discounts or ignores.

The paper furnishes little specific or useful guidance
on what U.S. positions should be, and why, on many of

if
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the issues discussed. Its recommendations need more elabor-
ation to know what is meant and implied.

The paper's uncritical advocacy of U.S. participation in
international monitoring activities overlooks some pitfalls.
There is a danger, for example, that U.S. participation may
lend U.S. legitimacy and support to bad science and expedient
but unscientific conclusions and may imply acceptance of the
concept of radioactive waste dumping at sea. This outcome
would be environmentally unfortunate in the NEA context.
The November 1979 NEA experts meeting was a harbinger of
what to expect. It would be wiser to involve the U.S.
actively in the international development of objectives 
and technical strategies of monitoring.

The paper advocates (p. 1-4) a "multi-agency coordinated
effort" to effect its recommendations. Later in the paper
the Department of State and the Nuclear Regulatory Com-
mission are excluded from a list of agencies in this
effort. Why? Is there a desire to sidestep established
machinery, e.g., the Ocean Dump, Advisory Committee?

The paper alleges (p. 1-4) :inconsistencies in U.S. positions
at international meetings but does not document this asser-
tion. In fact, the inconsistencies generally consisted of
DOE officials, experts, and contractors at expert meetings
taking a divergent, less environmentally oriented line than
that established by EPA, State and others through regular
policy channels. The intensified use by EPA/ORP of DOE
contractors would appear to increase the likelihood of
inconsistencies being resolved in favor of solutions
expedient to the generators and custodians of radioactive
wastes.

The paper's recommendation on wider distribution of envir-
onmental assessments would be better phrased as follows:
"The U.S. should be encouraging the international community 
to structure ways of ensuring widespread distribution of
EA' s."

Some big issues are virtually ignored by the paper. For
example, the extent of isolation and containment is still
a major problem internationally. Domestically, it is a
major imperative. Should or should not the U.S. maintain
its position?

Another is dose to man. Do theoretical procedures and
models for assessing the effect on man suffice? Or are
actual measurements of dose to man also needed. It is
argued that there is no way of measuring uloseto man.
If this is so, can we still say that the marine environment

lo
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is protected if man is protected? There is evidently no
way yet of measuring the effect on the marine environment
either.

Should collective population radiation dose be used? Isn't
ICRP in whole or in part inapplicable to the problems of
marine disposal? Can collective dose (accumulation of
dosage to population from dumping over the lifetime of
the emitter) by quantified? What effect do these issues
have on marine disposal?

The paper seems to miss the point on the release rate issue.
It concludes that release rate and dumping rate are and
always will be anonymous. The U.K. has in fact so stated
privately but has never been willing to put its views in
writing. This latter reluctance has been the problem for
the U.S. Once the point is settled officially and formally,
a great deal of wheel-spinning will be put behind U.S.
Doubts will be cleared up concerning alleged U.K. intentions
to use "containment credits" to justify dumping more radio-
activity than the Convention/Definition permits.

The paper also apparently misses the point behind the U.S.
suggestion to incorporate IAEA Recommendation B.1.4 and
3.1.5 in the London Convention's Interim Notification
Procedures. The contractor's view is that such incorpor-
ation is redundant given the agreement of Parties to apply
the Recommendations "to the best of their ability." The
U.S. Delegation detired: that this important element of
the IAEA Recommendations by given added weight and authority
precisely because of the equivocal nature of "ability." If
there are particular national objections to this IAEA
Recommendation regarding making environmental assessments
available to IMCO, it would be instructive to air thoroughly
what they are. The U.S., in general, should advocate a
"sunshine law" in these matters whenever possible lest
public opinion become even more cynical about radioactive
waste disposal procedures than it now is.

Another neglected issue is de minimus. Why is the U.S.
pushing for a definition? De minimus is not the equivalent
of "trace amounts" of other annex substances and there is
no ready precedent for inserting it in the Convention's
work. What is the utility of the concept in terms of U.S.
domestic regulations? Who are the advocates of the con-
cept and what are their interests?

In sum, the "Analysis" makes vague "motherhood" recom-
mendations which have been voiced before by others. It
contains selective presentation with bias toward inexplicit
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objectives, value judgements and undocumented ex-cathedra
assertions. Its discussion does not objectively lay out
pros and cons. It picks and chooses inconsistently in
detailing history and issues. It rewrites and erases
some of the past, giving little credit to international
agencies for what they have accomplished, but does not
demonstrate their work to be unsound. By inferring that
little has been done, the paper risks disregarding the
headway the U.S. has made (e.g., Definition, IAEA work
program, Jamaica meeting, OECD experts group) and opens
the door to possible regression away from scientific
balance and environmental soundness. The Department
may wish to offer to help the contractor correct these
shortcomings for a final version.



234

r

UNITED STATES ENVIRONMENTAL PROTECTION AGENCY

WASHINGTON. D.C. 20460

August 1, 1980

Mr. George E. Niewiadomski
Office of Minerals, Health and Safety
U.S. Bureau of Mines
2401 E. Street, N.W.
Washington, D.C. 20241

Dear Mr. Niewiadomski:

As stated in the current Interagency Agreement EPA-79-D-X0759
between the Office of Radiation Programs, EPA and the U.S. Bureau
of Mines I am requesting BOM's assistance in reviewing the enclosed
documents pertaining to EPA efforts involving the study and measurement
of radon-222. As these efforts are of considerable importance to the
presently defined mission of the Office of Radiation Programs I would
appreciate BOM's most critical evaluation of all technical aspects of
each of these efforts. For your convenience, I have also enclosed a
copy of the original IAG between ORP and BOM and refer you to the
second paragraph under Section III. Provisions.

On behalf of the Office of Radiation Programs I would Like to thank
you for your kind attention to this matter and the many fine services
BUM has rendered EPA during the course of our Interagency Agreement.

Sincerely yours,

2214.<1 2,t 4.4-4
Mark M. Gottlieb

Environmental Engineer (Radiation)
Control Engineering Analysis Branch (ANR-460)

Criteria and Standards Division
Office of Radiation Programs

if



235

UNITED STATES ENVIRONMENTAL PROTECTION AGENCY

WASHINGTON. D.C. 20460

JUN 2 9 1979

Mr. Lindsay D. Norman, Acting Director
Bureau of Mines
2401 E Street, NW.
Washington, D.C. 20241

Dear Mr. Norman:

OFFICE OF
PLANNING AND MANAGEMENT

Please refer to EPA-79—D—X0739

Enclosed are two signed copies of Interagency Agreement
EPA-79—D—X0739, to provide EPA with technical advice and
assessments of uranium mining technology by the U.S.
Bureau of Mines.

If this agreement is acceptable, please sign both copies
and return one original signed copy to me at the following
address:

Environmental Protection Agency
Procurement Section C
401 M Street, SW. (PM-214—M)
Washington, D.C. 20460

We appreciate the opportunity to work with you.

Sincerely yours,

czU
"-riene Galatis
Contract Specialist
Procurement Section C (PM-214—M)

Enclosures
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OFFICE OF THE DIRECTOR

United States Department of the Interior
BUREAU OF MINES

2401 E STREET, NW.

WASHINGTON, D.C. 20241

In Reply Refer to:
EBM:MMRD:Min

Ms. Irene Galatis
Procurement Section C (PM-214-M)
Environmental Protection Agency
Washington, D.C. 20460

Dear Ms. Galatis:

August 9, 1979

Enclosed is one signed copy of the Interagency Agreement (EPA-79-D-X0739)

concerning control of radon gas in uranium mines.

We are pleased to be working with EPA towards solving this significant

problem.

Sincerely yours,

L nisay D. Norman

AasLstaGI Director

Enclosure

d"'
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INTERAGENCY AGREEMENT
BETWEEN

U.S. ENVIRONMENTAL PROTECTION AGENCY
AND THE

U.S. BUREAU OF MINES

I. PURPOSE

The purpose of this Agreement is to provide the U.S. Environmental
Protection Agency (EPA) with technical advice and assessments of
uranium mining technology by the U.S. Bureau of Mines.

Among the responsibilities delegated to the EPA under the Clean
Air Act, as amended in 1977, is the determination of hazardous
radioactive material emissions and the development of standards for the
release of such materials including airborne radionuclides to the
environment from underground uranium mines.

In addition, under the Uranium Mill Tailings Radiation Control Act
of 1978 (UMTRCA), EPA is required to provide a report to Congress which
identifies the location and potential health, safety, and environmental
hazards of uranium mine waste together with recommendations, if any,
for a program to eliminate these hazards.

The USBM has responsibilities to develop methodology to reduce
radiation exposures to uranium miners. In performing its mission, the
USBM has developed broad expertise in mining technology. This USBM
expertise can be most helpful to EPA in EPA's development of standards
and regulations under the above cited authorities and in EPA's
preparation of studies as required by UMTRCA. The purpose of this
agreement is to provide EPA with advice and technical assessments
including recommendations by the USBM on the engineering feasibility of
radon control technology for underground uranium mines.

II. SCOPE OF WORK

Of prime importance in performing determinations under the Clean
Air Act is a knowledge of the engineering feasibility and cost
effectiveness of available and near term control technology options.
Such options include the use of mine wall sealants, the application of
overpressurization of mine atmosphere, the filtration of radon with
charcoal or chemical adsorbents, bulkheading worked out areas, and the
application of negative pressure bulkheading strategies.

The USBM has been conducting extensive studies of these and other
control technology options as part of its efforts to develop methods of
controlling levels of radon and radon daughters in the atmosphere of
underground uranium mines to insure compliance with current
occupational radiation standards.

73-462 0 - 81 - 16
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The USBM shall make available to the EPA technical effectivene...

assessments and cost reviews of potential control technology options

for long-term applications in retarding the emission of radon into mine

atmospheres and the environment. Recommendations on the engineering

feasibility of control technology options shall be included in such

assessments.

III. PROVISIONS

The USBM and the EPA will engage in a continuous exchange of

technical information relevant to the development, assessment and

application of control technology options to retard the emission of

radon from underground uranium mines into the mine atmosphere and the

environment.

The USBM will provide, on a time available basis not to exceed

0.05 man years of effort, technical advice and review of ongoing EPA

contracts in the area of control technology options for retarding the

emission of radon to the environment.

The USBM shall also review with the EPA, on a time available basis

not to exceed 0.05 man years of effort, the underground and surface

environmental impacts of those disposal options for uranium mine waste

and mill tailings involving relocation to underground mines.

The USBM will provide technical advice and assessments, including

recommendations, to the EPA as it exercises its standard setting and

regulatory functions under the CAA as amended in 1977.

The scope of work will be subject to review for extension and

modifications at the end of the FY 1979.

IV. DURATION

This IAG will be in effect from October 1, 1978 to October 1,

1979. Current planning calls for a continuation of this agreement for

FY 1980.

V. REPORTING REQUIREMENTS

The USBM will provide progress reports on the scope of USBM's

activities in radon control technology to the EPA on a basis consistent

with their (USBM's) internal reporting requirements. The USBM shall

provide all available information on the scope of USBM activities in

radon control technology to EPA contractors for the preparation of a

final report. A contractor draft final report suitable for publication

shall be delivered to EPA and USBM within 60 days after the close of FY

1979. This contractor's report shall not be in lieu of, or preclude,

the USBM publications of the results of the completed experiment or

test in either the USBM Reports of Investigation Series or in the open

literature. A final report shall be delivered to EPA and

I.
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USBM within 30 days following receipt by the contractor of EPA and USBM
comments on the draft final report. The USBM comments on the draft
final report shall be included in the final report at USBM's
discretion.

Upon completion of work supported by EPA funds the USBM shall
provide to EPA 20 copies of a final report. This report shall contain
USBM evaluations concerning the engineering feasibility of investigated
radon control technology options.

VI. PROJECT OFFICERS

U. S. Bureau of Mines

Mr. George Niewiadomski
Division of Mining Research,
Health and Safety
2401 E. St., N. W.
Washington. D.C. 20241
(202) 654-1247

VII. FUNDS

Environmental Protection Agency

Mark Gottlieb, Office of
Radiation Programs
401 M Street, S.W.
ANR-459, CM#2
Washington, D.C. 20460
(703) 557-7604

No funds will be provided by the EPA to the USBM under this
Agreement for FY 1979. The EPA will provide $100,000 to the USBM for
use in meeting program goals at the beginning of the FY 1980 depending
upon the availability of funds. These funds will be used in mutually
agreed upon areas oriented toward radon control in the mine atmosphere
and the environment and specific activities by the USBM will be
described in amendments to this Agreement. Payment to the USBM will be
made by submission of Standard Form 1081, Request for Payment, by the
USBM to the EPA on a semi-annual basis. Should additional funding be
required, it will be accomplished through amendment to this Agreement.

EPA accounting data will appear in subsequent amendments to this
Agreement.

as

1
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VIII. AUTHORITY

The basic authority for this agreement is the Economy Act of 1932

(31 U.S.C. 686) as amended. Specific authority is contained in the

Clean Air Act as amended in 1977 and the Uranium Mill Tailings

Radiation Control Act of 1978.

Environmental Protection Agency U. S. Bureau of Mines

-7211/

il/ 

Lindsay 0. Norman,David G. Hawkins,
Assistant Administrator A5siskg0401111,D rector

for Air, Noise and Bureau of Mines

Radiation Programs (ANR-443)

(late)

AUG 2 0 1979
(Date)
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IN REPLY REFER TO:

United States Department of the Interior
BUREAU OF MINES

2401 E STREET, NW.

WASHINGTON, D.C. 20241

September 12, 1980

Mr. Mark Gottlieb
Office of Radiation Programs
U.S. Environmental Protection Agency
ANR - 460
401 M Street, S.W.
Washington, D.C. 20460

Dear Mr. Gottlieb:

As requested in your letter of August 1, 1980, the documents pertaining
to EPA efforts involving the study and measurement of radon-222, which
were provided to us under the Intergency Agreement EPA-79-D-X0759, have
been thoroughly reviewed. Our general and specific comments follow:

A. Technical Proposals

1. Effect of Indoor Air Circulation Systems on Radon Decay
Product Concentration 

The effort described in Phase I is what one would normally
think about doing before one would write a proposal. Our
feeling is that the agency whose support one is requesting
would expect the proposer to do his homework and not look for
support to figure out what needs doing and how to go about it.
If they had a clear idea of what they were after and how to go
about it, that would be fine. To ask for financial support to
learn where the problems are seems like putting the cart
before the horse.

2. Radon Transport in Building Materials-NBS

The objectives of this project are quite reasonable. The lack
of any real details make it difficult to evaluate. However,
it is very likely that NBS would do a first-class job.

3. Radon Progeny Studies: Aerosol Physics Aspects and Despostion
Rates and Mechanisms - NCAR

Dr. Martell maintains that there is no threshold for production
of particles by radon decay. Others have indicated that there
was such a threshold for the formation of condensation nuclei.
There may be no real discrepancy depending on what one means

A
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by a particle. The low levels of radiation may be forming
agglomerations of molecules that are still too small to be
observed as traditional condensation nuclei (0.01 um in diameter).
However, this is an area that would be very useful for some
additional careful study. In addition the further study of
deposition on low level charged and neutral surfaces would be

worthwhile. This proposal recongizes the work done in the
area, identifies problem areas and plans ways to investigate
them.

4. Methods for Control of Radon Decay Products Inside Buildings-
Harvard

The work described in this proposal appears to be duplicative
of various other efforts including BOM's Denver Research
Center, DOE's Environmental Measurements Laboratory (EML) and
a variety of EPA sponsored research in air cleaning methods.
It would have been much more useful to focus on those areas
where new knowledge and/or resolution of discrepancies could
be a result of the study. They are proposing to look at a
broad range of problems that have other active research underway.
We do not know the current status of the EML experiments, but
they were certainly looking at wall plateout and daughter
deposition velocities under various flow conditions. The
BOM's Denver Research Center is continuing an experiments and
it's not at all clear that the approach, discussed in the
proposal, to aerosol attachment or air-cleaning will tell us
anything new.

Page 1, Introduction: There is no recognition of either BOM
or DOE groups who have worked in this area.

Page 3, second paragraph: Based on BOM sponsored research at
the University of Illinois, polydispersed aerosols will not
help resolve the existing discrepancies in the attachment
process.

Page-5, fifth paragraph: The BOM's Denver Research Center has
been conducting experiments on fan plateout in their radon
chamber. The proposed work appears to duplicate previous
experiments unless the intent is to obtain first hand experience.

Page 9, fifth paragraph: There are problems with establishing
real equilibrium. In light of this fact one needs to measure
radon directly.

5. Study of Field Monitoring Techniques for Radon and Radon Daughter 
Isotopes-Cal. Tech.

The principal investigators appear to be competent scientists
in some areas of physics which are not related to the development
of monitoring techniques for radon and radon daughter isotopes
in dwellings.

The content of the Cal. Tech, proposals reveals that the
authors have no significant experience in this area of nuclear
radiation research. There is no clear indication that they te,
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are aware of what has been done; there is no literature review. They
show no understanding of aerosol formation and dynamics, filtration, or
radon and radon daughter studies. Based on the above, a sole source
procurement is not justified because there are several organizations
with greater competence in this area, such as, Aggonne _National Laboratory,
Battelle Northwest and Science Applications, Inc.

Page 1, second para.: Major source of radon is more likely the soil and
rocks upon which the dwelling is constructed.

Page 2, second para.: This is not a significant problem at environmental
levels of radon nor indeed is it a problem in uranium mines.

Page 2, second para., last sentence: Neither method is cost effective.
It is best to prevent radon from entering the dwelling in the first
place.

Page 3, first para., last sentence: This statement is obscure and
pretentious.

Page 3, second para., second sentence: There is no indisputable proof
in the literature that either one of these parameters plays a significant
role in the emanation rate of radon.

Page 4, last para.: This method of measurement is of no significant
value.

Page 5, third para., line nine: This technology is not applicable.

Page 6, second para., line 7: Prefilters for field instruments have
been in use for years.

B. Proposed EPA Contracts

It is difficult to evaluate these on a technical basis since we do not
have the technical proposal response.

1. Statistical Experimental Design and Analysis of Indoor Radiation
Experiments- Univ. of Texas

This project sounds like a virtual copy of "Design and Analysis
of Indoor Radiation Equipment" which is proposed for the
University of Wisconsin. Identical language has been used to
justify the non-competitve procurement. It may be prudent to
have more than one experimental design; however, it is not
clear why one sampling plan wouldn't suffice for the 1000 home
study in Butte, MT. It seems to us to be a serious flaw to
have a design for sampling done by a group who may have substantial
statistical expertise but little or no experience in sampling
and analysis of airborne radioactivity. Much of the design of
such a study must include what to measure: radon; total radon
daughter; RaA, RaB and RaC separately; attached fraction;
aerosol size distribution; other pollutants may be mutagen/
carcinogens. There are going to be problems when the statistically-
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based experimental group to execute. An interdisciplinary team including
bio-statisticans, epidemiologists and airborne radioactivity and aerosol
monitoring scientists should be collected to design and condust
the study to insure that the best results are obtained. However,
before such study is undertaken, one should come up with an accurate
method of measuring radon at the levels likely to be encountered in
these homes.

2. Determining the Indoor Radon Hazard Potential of Undeveloped Lands 

This project is worthwhile if it does as indicated "provide the
methodology and the techniques for evaluating the radon hazard for
any construction area. It at least recongizes a few of the people
in the field for competitive bidding. Much has been done on
developing emanation models and it is possible for the results of
such a project to provide useful planning data for site development
questions regarding radon hazard.

3. Study of Health Effects of Radon in Water -MIT

This study which is oriented toward determining the feasibility of
preforming an epidemiological study on the public health danger of
radon in New England homes has to be questioned from several grounds.
First, from our readings, we are not sure that a potential health
hazard has been established. Second, why is EPA getting into
epidemiological studies and not the health people who have considerable
experience in epidemiological work? Third, it is very difficult
to support a sole source procurement for this one because of its
size and the lack of demonstrated immediacy for the contract.
This proposed contract should go out for review to determine if
such work is needed at this time. If needed, other organizations
such as the Communicable Disease Center, which was suggested by an
EPA reviewer, are better qualified to do epidemiology studies.

4. Design and Analysis of Indoor Radiation Equipment - Univ. of Wisconsin

See B-1 above.

5. Impact of Pollution Emitting Devices - Univ. of Penn.

We agree with the intent of this research; however, the sole source
justification is not defendable. Since a number of institutions and
research organizations are capable of doing this type of work, we
cannot understand why proposals cannot be solicited from the various
technically competent organizations.

6. Development of Monitoring Techniques for Radon and Radon Daughter 
Isotopes in Dwellings - Cal. Tech.

It is very difficult to accept the fact as stated in the sole source
justification thgt Cal. Tech, has unique capabilities in radon and
radon daughter monitoring. One gets the distinct impression that
the writer of this document is clearly no in touch with the academic
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or non-profit institutions who have been ocnducting radon research
over a period of time. Many of the twelve items listed in their
"wish list" have been sutdied by BuMines, DOE ( AEC, ERDA), etc.,
and information on many has been published. For example, efficiency
of filters has been studied by many and reported in Health Physics,
etc.

We agree with the EPA reviewer that greater emphasis should be
placed on developing a program for evaluating the overall efficiency
and realiability of radon daughter measurements by TLD's (evaluate
calibration techniques, reproducibility, accuracy, etc.) to determine
how good are the measurements being currently made by EPA. There
is no justification for keeping this project out of competitive
procurement.

In summary, there is a real problem of coordination in the research efforts
on radon. Several of the technical proposals are duplicative of ongoing
efforts. Sponsoring agencies should make an effort to become aware of
research efforts supported by other agencies such as BuMines and DOE
who have been in the field for some time. It would appear that some
kind of formal interagency coordination is essential if duplicative
research programs are not to proliferate. With many important problems
needing solutions, it is imperative that limited resources be spend wisely.

With regards to needless noncompetitive procurements that fail to recognize
the number of groups with expertise in the field, this practice may result
in both extra cost and lower quality of results. Unless greater urgency
and more knowledge of the problem are shown, it would be more advantageous
to pursue competitive procurements, as well as cooperative efforts with
other Federal agencies under IAG's.

Thank you for the opportunity to evaluate some of EPA's efforts involving
the study and measurement of radon and radon daughters. I hope our comments
will be helpful to you.

ly yours,

George E. liewiadomski
Manager for Radiation Hazards
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PROCUREMENT REQUEST RATIONALE

1. Title of Project. Impact of Pollution Emitting Devices.

2. Estimated Period of Performance. September 1, 1980, to

August 31, 1981.

3. Project Officer. Donald B. Rubin.

4. Background. ORP relies heavily on models of the movement of

radionuclides through the environment to calculate radiation doses to

people. However, the usual methodologies for examining actual

pollution distribution ignore or eliminate outliers, which may be the

most important pieces of data. ORP wishes to fund investigators to

critically examine and analyze this part of the pollution monitoring

problem.

5. Procurement Abstract. ORP relies heavily on models and actual

measurements of the movement and distribution of radionuclides in the

environment to calculate radiation doses to people. ORP requires a

contractor to critically examine the usual methods of analyzing

environmental pollution data, particularly data for radionuclides, and

to develop new methods as appropriate. Contractors should have

extensive training and practice in probability and statistics, and

some experience with pollution problems.

6. Statement of Work. The general role of the contractor shall be

to critically examine the usual methods of analyzing environmental

pollution data, particularly data for radionuclides, and to develop

new methods as appropriate.

A. The contractor shall examine some specific set of data on
radionuclide pollution in the environment (to be agreed to with ORP)
and show how traditional methods of analyzing these data are or are
not adequate. If these methods are not adequate, the contractor shall
develop better methods, apply them to this data, and show how they are
better.

B. The contractor shall examine the applicability of these
methods to the general problem of radionuclide pollution. The
contractor shall also determine if these methods suggest better ways
of monitoring the environment and collecting data.
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7. Proposed Budget.

Statisticians

Computer

Travel

Overhead

1 man-year $36,000

$ 3,000

$ 2,000

$27,000
$68,000

8. Reports. At the end of the contract period, the contractor shall
provide to ORP 10 copies of a report describing his work, including
complete descriptions of the mathematical models investigated,
analyses of experimental data tested, and conclusions and
recommendations for experimental and analytical techniques of
environmental pollution monitoring.

9. Recommended Sources. Abba M. Krieger and James Pickands III,
Department of Statistics, Wharton School, University of Pennsylvania.
Justification for Noncompetitive Procurement attached.

10. Evaluation Criteria. Not applicable.

11. Government-Furnished Property. Not applicable.

12. Unsolicited Proposal. This proposed procurement is based upon an
unsolicited contract proposal.
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This request does not commit the Government t
o pay any costs

incurred in the submission of your proposal o
r in making neces-

sary studies or designs for the preparation the
reof. Nor does

it commit the Government to procure or contract fo
r said serv-

ices or supplies. It is also brought to your attention that

the Contracting Officer is the only individual who c
an legally

commit the Government to the expenditure of public f
unds in

connection with this proposed procurement.

Your proposal shall be signed by an official authorized
 to bind

the offeror. Your proposal will be considered to be firm for a

period of 90 days from the date of receipt ther
eof by the

Government.

Your proposal shall contain a completed and signed
 copy of the

enclosed Representations and Certifications" and a 
statement to

the acceptability of the proposed contract schedule 
articles -

and the General Provisions.

Information will be disclosed to offerors in accorda
nce with -

regulations applicable to negotiated procurements. 
Written

notice will be given to unsuccessful offerors in acc
ordance-

with Federal Procurement Regulations, Section 1-3.10
3(b).

The offeror submitting a proposal in -response to this request

may assert a -business confidentiality claim covering
 part or

all of the information -in -its proposal by placing on (or --

attaching to) the proposal a cover sheet, stamped or
 typed-

legend, or other suitable form of notice employing s
uch

language as "trade secret," "proprietary," or "compa
ny con.-

fidential." Allegedly confidential portions of otherwise

non-confidential documents should be clearly identif
ied by

the offeror and may be submitted separately to facilita
te

identification and handling by the Government. If, the offeror

desires confidential treatment only until a certain dat
e or

until the occurence of a certain event, the notice shou
ld

state this. A claim of business confidentiality will in no

way prejudice the offeror's proposal with respect to th
e

Government's evaluation. If the offeror fails to mark the

prop-osal as specified above, the Government may, following

award, make the information available to the public wit
hout

further notice to the offeror. The Government assumes no

liability for disclosure or use of unmarked data and may 
use

or disclose the data for any purpose. If the proposal is

marked as specified above, the Government will disclose the

information only to the extent, and by means of the pro-

cedures, set forth in 40 CFR Part 2, Subpart Ei (41 Federal 

Register 36906-36918, September 1, 1976).
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PREAWARD EQUAL OPPORTUNITY COMPLIANCE REVIEWS 
(FPR Temporary Regulation 19, dated September 15, 1970)

Where the proposal of the apparent low responsible offeror
is in the amount of $1 million or more, the offeror and
his known first-tier subcontractors which will be awarded
subcontracts of $1 million or more will be subject to full,
preaward equal opportunity compliance reviews before the
award of the contract for the purpose of determining whether
the offeror and his subcontractors are able to comply with
the provisions of the Equal Opportunity clause.

This RFP package consists of the following:

1. Cover Letter

2. General Financial and Organizational Inrornation

3. General Instructions for the Preparation and Submission
of Cost or Price Proposals _

4. Instructions for the Preparation of Technical PrOposile.

5. Representations and Certifications

6. EPA Rules on Conflict of Interest

7. Proposed Contract and Statement of Work

All inquiries concerning this request should be referred to
Irene Galatia, Contract Specialist, at the address given
above for submission of proposals. The telephone number is
number is Area Code (703) 557-0299.

Sincerely yours,

Irene Galatis
Contract Specialist
Procurement Section 8 (PM-214-M)

Enclosures

cc: Region III
(WA 80-8248)

Donald Rubin
Project Officer (ANR-458)

PM-214-C:IGalatis:sjs:rm1022A:CM#2:x70299:6/2/80
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o Ar.E.fi t 4 4-0

SUBJECT

FROM

TO

U.411, I I C1`4V mtLitfmcr41 AL rm.) ct_ ALICPIl. I

Technical Evaluation of RFP No. WA 80B248

(Wharton School)

Carl Spector
Office of Radiation Pro: ,am 4'*-458)

Irene Galatis
Procurement Section (PM-214)

Item 1. The proposal of the Wharton School indicates a thorough understanding

of the task to be accomplished and the problems likely to be encountered. The

proposal shows that the Wharton School has the capability to solve these problems.

Item 2. The Wharton School has already agreed to accept the statement of

work in the procurement request rationale.

Item 3. The proposed level of effort and the proposed personnel are

satisfactory.

Item 5. The amount of travel proposed is reasonable.

Item 9. The use of computers will be essential to accomplish this work.

The amount proposed is adequate.

Item 10. The printing costs are reasonable.

Item 12. No comment.

Item 13. The techniques to be developed under this contract probably will

not have immediate commercial applications.

EPA Fogro. 1320-6 (P•v. 3.26)
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Request for Technical Evaluaon of R uest
SUBJECT: for Propos (1:1,2) No. WA 4. , DATE, 61.30/gO

FRO11:

TO:

•

4k4,44.e.! 
Contract SpeciAll, A•

Project Officer, _____ojEy

6 (PM-214-A)

( Avg- )
The attached proposal is forwarded for technical evaluation.
The evaluation muzt consider the following applicable
aspects of the proposal and your return comments must discuss .
and substantiate in detail your findings regarding each aspect.

(A) (N/A) 

1. ( ( ) Elaborate upon the offerors understanding
of the project objectives and potential
problems. Take into consideration the
proposed method of accomplishing the proj-
ect and the thoroughness, originality and
projected thinking reflected in the proposal.
Strong points and weak points should be
emphasized.

2. (V/r ( ) If there are desired tatement-cf-work
changes and they are minimal in number, they
should be specified in your technical evalua-
tion. The contract will then be written for
procurement in accordance with the offeror's
proposal with specified exceptions, additions,
and/or deletions. If the statement of work
desired is substantially different from that
proposed by the offeror, it should be re-
written, and three copies should be furnished
to this office as attachments to your technica
evaluation.

EPA Perm 1320.6 (Rs., 6.22)
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(N/A) 

3. (17) ( )

4. (

5. ( (

ve"

Evaluate the level of effort estimates and the
offeror 's proposed labor mix as they are pro-
posed. If the caliber of personnel proposed
appropriate for the work involved? Comment on
the number of hours proposed in each labor
category and the make up of the overall labor
spread, i.e., is there too much supervisory
labor, will more engineering effort be neces-
sary, etc? Indicate any adjustments deemed
necessary to successfully accomplish the
program requirements along with comments
supporting your position. When the Project
Officer's estimate for the work differs
materially from that of the offeror, he
should give some rationale in support of the
estimate and not arbitrarily cut the estimate
without sound basis. This procedure is
essential for the development of a sound .
estimate to be incorporated into the Govern-
ment's prenegotiation position.

Evaluate the reasonableness of the types of
matexial and equipment proposed. Please
indicate the reasonableness of the prj.ces
proposed if such catalogue information is
available.

Evaluate the reasonableness of the travel
proposed, i.e., the number of trips, the
points of travel, the duration of trips, and
the size of party.

6. ( ) C prDiscuss the possibility of using Government
furnished property and the availability and
date when shipment of furnished property may
be expected.

7. ( ) (% Evaluate the reasonableness of the con-
sultant effort proposed. Will this effort be
actual consultation or will there be actual
hourly effort involved? Discuss the worth of
the proposed consultant and comment whether or
not other consultant=; may be considered.

8. ( ) Evaluate the subcontracting effort proposed.
Could the work be performea by the prime
Contractor? Comment on the proposed effort,
cost, and competitive possibilities.
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(A)y (N/A)

9. (47) ( )

10. (1/1'( )

11. ( ) (1,4

V/
12. ) ( ) Comment on your general knowledge of the

offeror in areas of personnel, facilities,
etc., which may assist in successful negotia-
tion of the contract. If applicable, comment
upon the offeror's performance under a
current or recent contract, including the
quality of work and any delinquency in sub-
mission of reports or other deliverable items.

13. / ( ) Does the technique or process to be investi-
gated have a good potential for commercial
application by the prospective Contractor? If
so, please discuss.

Evaluate the ncod for computer effort pro-
posed. If, to your knowledge, computer time
is available from Government sources, e.g.,
GSA, please advise.

Comment on the proposed costs associated with
preparation and printing of reports.

Evaluate the reasonableness of the cost for
site restoration.

Please insure that all personnel which handle the proposal rea-
lize that the information contained therein is to be used only 
for evaluation purposes and that this information cannot be dis-
closed or duplicated in whole or in part for any other purpose
without the written permission of the submitting party. Natu-
rally, this stricture does not apply to the same or similar
information which has been or could be obtained from other
sources without restriction. Also, insure that all personnel
who are involved with the evaluation are aware that no contact
can be made by them with the offeror under consideration to
discuss the subject RFP.

You may retain the attached copy of the offeror's proposal for
your file. In order to insure a prompt processing of this
action, the format provided by this memorandum should be
rigorously followed. This office would it: rerte receipt of
the technical evaluation on or before  /I 60 
IcfgLiuLicOztic2c.lav beyond thig,date, please notify.

. -14)241
Enclosure) s)

CC:

73-462 0 - 81 - 17
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REQUEST FOR CDT ANALl

U.S. EnOrniiincitlal Prolection APCnCY

Conly.cls Mannyeinent Di,,,ion (PNI 214)

Cost it,,vicv, and Policy !Iran,.11
Washington, D.C. 20,160

C0114FITTQUII/CII1ANT)4,_

1, U U CUNT /1A CTO I l

, l
7 mi 44.±...ni CWACTL;t/li o ll./ 17 , C."Lf 4 ii

1-1-125
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'

O,E I) 

l 
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i aigi
PROJI,CT TITLE •

:E.. 41,24 ce-r o A 'Po au Tio-zot E.)-4.4 ,-Trie
,.,:-N i ce s D(..SIIIED AT'.FOR rOMPLETED COSTyi

REPORT

It is desired that a cost analysis b emade on the attached propo 
O

,I. S "P

INFORMATION REQUIRED TO YE SUBMITTED (fl/lie tlic appropri:ate lituck,)

CONTRACTS/RFPS
GRANTS

TYPE Of-aCON....TRkA T
PROI5k0F. FI

a

)ER•S NANIk:ci ......,

ii i KOS ON 8a esug-
PERIOD OF PERFORMANCE PHONE 6/ep
CHECK ONE

al<LICITED 0 UNSOLICITED

LOCATION

6-61:_-_-_9_11.0
CHEC%9NE 

0 COMPETITIVErE'SOLE SOURCE

HAS FUNDING PACKAGE CEEN RECEIVE.4F "YE,' FOR H
OW

ML'H7R<ES 0 NO/ AMOUNT: S 6g, 000 •

COMMENTS (Including specific arras of interest, if any.) •

ef aft
15,-K ou260.4.2-0 (

aka...az_ en.4....
. .

•
'PRONE (Inclu, est) _ OATE

R 

/ 3)7)6 a 0
TIRED DATE FOR COMPLETE0 REPORT IS SATISFACTORY UNLESS EX

PLAINE0 BELOW,

4

COST ANALYST DATE

EPA Ferrel 1500-7 (Ray. 11-751 PREVIOUS EDITION IS OLISOLE IC
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Ltlif eoll S11

PROCUREMENT REQUEST RATIONALE 

1. Title. Visiting Fellows in Statistics and Conferences on
Epidemiology, Statistics, and Radiation.

2. Estimated Period of Performance. August 1, 1980, - July 31, 1982.

3. Project Officer. Carl Spector.

4. Background. The Office of Radiation Programs relies on the
statistical analysis of environmental monitoring data and health
survey data to determine the levels of radiation in the environment
and the dangers of this radiation. For this reason, ORP has recently
created a Statistics and Applied Mathematics Division. In order to
broaden the capabilities of this division, ORP wishes to establish a
program for visiting fellows in statistics and requires a contractor
to assist in recruiting and evaluating applicants for these
positions. Furthermore, ORP believes that, in light of the current
problems in statistics and epidemiology and their controversial
applications to radiation phenomena, it is necessary to arrange a
series of conferences on these topics; a contractor is required to
organize and support these conferences.

5. Procurement Abstract. The Office of Radiation Programs wishes to
establish a program of visiting fellows in its new Statistics and
Applied Mathematics Division. ORP seeks a contractor to recruit and
evaluate qualified applicants for these positions. ORP also wishes to
sponsor a series of annual conferences on epidemiology, statistics,
and radiation and requires a contractor to organize these conferences.

6. Statement of Work.

A. The contractor shall recruit and evaluate applicants for the
positions of visiting fellows in statistics at ORP. Recruitment shall
be carried out through appropriate advertising, direct mailing, and
personal contacts. Evaluation and recommendation of applicant shall
be done by a panel whose members are chosen by the contractor and
ORP. The fellows may visit at ORP for up to one year. Within six
months of the start of the contract, the contractor will make his
first recommendations. Although only highly qualified applicants will
he accepted, ORP currently expects to fill two such positions;
additional positions may be made available for periods of less than
one year. The contractor will make a second set of recommendations
within 18 months after the start of the contract. ORP will make all
final decisions on hiring. Fellows will be paid directly by ORP.
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B. The contractor shall organize two conferences on statistics,

epidemiology, and radiation, one for each year of the contract, on

dates to be chosen by mutual agreement of ORP and the contractor. The

contractor shall seek and invite experts in these fields to present

papers and participate in discussions. The conference shall not be

open to the public. The contractor, with the consent of ORP, shall

choose a director for each conference. ORP may elect to specify a

co-chairman for the conference. The contractor shall provide all

support services necessary for the conferences.

7. Proposed Budget.

A. Professional and Clerical Staff 1,300 hours $ 34,000

Travel $ 5,000

B. Director/Staff 1.2 man-years $ 32,000

Supplies $ 5,000

Travel $ 20,000

Meeting Rooms/
accommodations $ 18,000

Overhead t 50,000
t164,000

8. Reports. No reports required.

9. Recommended Source. American Statistical Association.
Justification for noncompetitive procurement attached.

10. Evaluation Criteria. Not applicable.

11. Government-Furnished Property. Not applicable.

12. Unsolicited Proposal. This proposed procurement is based upon an
unsolicited contract proposal.

.N1
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JUSTIFICATION FOR NONCOMPETITIVE PROCUREMENT

This procurement request has two objectives: 1) to establish a
program of visiting fellows in statistics at ORP, and 2) to hold a
series of conferences on statistics, epidemiology, and radiation.
Both of these tasks are necessary to allow ORP to fulfill its
responsibilities in developing standards for high-level waste disposal
and occupational radiation exposure and in determining the extent of
exposure to indoor radon and its danger. The contract will assist ORP
in the development of the rigorous statistical methods needed for
these topics.

The primary requirements for a contractor for these tasks is a
thorough familiarity with the capabilities and members of the American
statistics community. This will enable the contractor to encourage
the widest possible participation in these projects and to evaluate
the ability of these people to contribute to the work of ORP.

The American Statistical Association is the only organization
capable of performing this work. It is the largest and oldest
professional association of statisticians in the United States. Its
members include statisticians in academia and in industry, those
studying theoretical and those studying practical problems in
statistics. ASA has extensive formal and informal contracts with all
segments of the statistics community. It has had experience
organizing programs for visiting fellows (e.g., for the Census Bureau)
and in running hundreds of conferences.

Therefore, I recommend that the American Statistical Association
be issued a contract for the required effort on a noncompetitive basis.

David M. Rosenbaum
Deputy Assistant Administrator

for Radiation Programs (ANR-458)
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AMERICAN STATISTICAL ASSOCIATION
FOUNDED 1839

806 - 15th Street, N.W. • Washington, D.C. 20005 • (202) 393-3253

Mi. David M. Rosenbaum
Deputy Assistant Administrator
for Radiation Programs
U.S. Environmental Protection Agency
Washington, DC 20460

Dear David:

March 28, 1980

Encloseeis the draft of the contract for two fellows and
one conference per year for two years. Note that I have in-
cluded one conference each year. Within the conference, I have
included an item of $10,000 for travel. I have also included
invited papers with an honorarium of $500 each. These could
be considered as costs of necessary work including assistance
to prepare talk and have finished copy available for dissemina-
tion prior to the Conference. Please let me know your reaction
to the above and we can change this if necessary.

The script has been put together by Don Rubin with an
assist and detailed finalization, format, etc. by me. If you
do not see any changes necessary, we will go with this.

I have already canvassed the Executive Committee of ASA
for a preliminary response. The initial impression is "Go."
Now I am sending a copy of this and expect a final response by
mid-week.

EXECUTIVE DIRECTOR
Fred C. Leone

MANAGING DIRECTOR Encl.
Edgar M. Bisgyer

Again, please call me on any of the above.

cc: Donald B. Rubin

Sincerely,

Fred C. Leone
Executive Director

P.S. Are Canadians and other non-U.S. citizens eligible for
the fellowship program? This should be cleared up early.

P.P.S. The vitae are not included in this draft. We are still
waiting for them.

*Also enclosed are copies of grant approval from NSF.

p.
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memo: to file
Re: ORP investigation

Sept. 3, 1980

I talked to Dr. Leone of the American Statistical
Association today. He said David Rosenbaum contacted him
directly to take a contract, sole source, on setting up statistical
fellowships for ORP. Leone said ASA has program with Census
to do similar work. He said he met with Rosenbaum and Don
Rubin in ORP office, where Rosenbaum proposed contract. Leone
said the Institute of Mathematical Statistics and the Eastern
and Western Region of the Biometric Society could also perform
contract work.
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Additional Submission of Federal Communications Commission

MANAGEMENT CONTROL OF AGENCY CONTRACTING ACTIVITIES. 

AN EXAMINATION OF CONSULTING SERVICES CONTRACTS 

(OVER $10,000) AWARDED DURING FISCAL YEAR 1980 

BY THE FEDERAL COMMUNICATIONS COMMISSION

BY: FRED J. GOLDSMITH, CHIEF,

INTERNAL REVIEW DIVISION

EDWIN J. SCHAFER, ATTORNEY-ADVISER,

OFFICE OF GENERAL COUNSEL.

SEPTEMBER 30, 1980
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INTRODUCTION

By letter of February 8, 1979, to Mr. Wayne G. Granquist,
Associate Director, Office of Management and Budget (OMB), FCC
Chairman Charles D. Ferris designated Mr. Fred J. Goldsmith,
Chief, Internal Review and Security Division as accountable
directly to the Chairman to oversee the agency's efforts to
eliminate waste, fraud, and error.

On July 3, 1980, Mr. Goldsmith was contacted by an assistant to
Mr. Howard M. Messner, Assistant Director, OMB, who requested
information as to the agency's actions or follow-up on recently
published information concerning the FCC's use of consultants
hired under sole-source contracts (The information was requested
concurrently with the dispatch of a letter by the Director, OMB,
James T. McIntyre, Jr. to the heads of Executive departments and
agencies. The letter emphasizes the importance of effective
management controls over procurement practices, and stresses that
the policy, guidelines and standards of OMB Circular A-120 apply
to all Executive departments and agencies. Appendix I).
In response, Mr. Messner was informed that the records maintained
by the Commission's Procurement Branch appear to comply with
existing legal provisions, and contain in each instance a
determination by a senior official that sole source procurement
of a consulting service was proper, but that in order to
determine the etficacy of the FCC's management control system, an
independent review was being initiated by Mr. Goldsmith and Mr.
Edwin J. Schafer, Office of General Counsel.

The Commission's use of consultants was also referred to in a
July 17, 1980 letter from Senator Barry Goldwater to the Chairman
of the Senate Committee on Commerce, Science and Transportation,
and the Chairman of the Subcommittee on Communications (Appendix
II). In Chairman Ferris' letter of August 15, 1980, detailed
replies are made to Senator Goldwater's questions concerning two
consulting services contracts, both awarded on a non-competitive
basis (Appendix III).

OMB Bulletin No. 78-11, was issued May 5, 1978 to implement an
earlier Presidential memorandum that asked the heads of agencies
to review consulting services arrangements to assure that they
were both appropriate and necessary (Appendix IV). Basic policy
and guidelines for the use of counsulting services were provided,
as were the management controls to be observed. Basic policy was
stated as follows:

a. Consulting services will not be used in
performing work of a policy/decision-
making or managerial nature which is the
direct responsibilty of agency officials.
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b. Consulting services will normally be
obtained on an intermittent or temporary
basis; repeated or extended arrangements
are not to be entered into except under
extraordinary circumstances.

c. Consulting services will not be used to
bypass or undermine personnel ceilings,
pay limitations, or competitive employment
procedures.

d. Former Government employees per se will
not be given preference in consulting
service arrangements.

e. Consulting services will not be used under
any circumstances to specifically aid in
influencing or enacting legislation.

f. Grants and cooperative agreements will
not be used as legal instruments for
consulting service arrangements.

Following were the guidelines for the use of consulting services:

a. To obtain specialized opinions or pro-
fessional or technical advice which does
not exist or is not available within the
agency or another agency.

b. To obtain outside points of view to avoid
too limited judgment on critical issues.

c. To obtain advice regarding development in
industry, university, or foundation
research.

d. To obtain the opinion of noted experts
whose national or international prestige
can contribute to the success of important
projects. Management controls to be
established for all consulting service
arrangements were to assure that controls
are competitively awarded to the maximum
extent practicable to ensure that costs
are reasonable. Further, that each agency
will establish specific levels of
delegation of authority to approve the
need for the use of consulting services,
with written approval of all such
arrangements required at a level above the
organization sponsoring the activity.
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On April 14, 1980, OMB gave more permanent form to its Bulletin
No. 78-11 by publishing it as Circular A-l20, and adding the
following:

a. The contracting officer is held respon-
responsible for determining whether a
requested solicitation or procurement
action, regardless of dollar value, is for
consulting services, with such
determination being final.

b. The contracting officer will assure that
all provisions of Circular A-120 are
adhered to, and that certain recording
action is taken on all awards of
consulting services contracts over
$10,000.

c. The level of delegation of authority to
approve the need for the use of consulting
services during the fourth fiscal quarEer
will be the second level above the
organization sponsoring the activity
rather than the first (Appendix V).

CONSULTING SERVICES CONTRACTS AT THE FCC 

In fiscal year 1980, approximately $690,000.00 were
awarded in consulting services contracts (over $10,000). All of
these were awarded on a sole source basis. In terms of the
agency's contract obligations for the year (again using contracts
over $10,000 each) the above sum represents approximately 38% of
funds obligated for all contracts.

The actions taken and procedures used in the award of
non-competitive (sole source) consulting services contracts
during Fiscal Year 1980 were subjected to examination during this
inquiry in an effort to determine compliance with and adherence
to existing regulations. A total of fifteen such contracts, all
but one valued at $10,000 or more, were examined (one in the
amount of $9,750 was included because the contractor was a former
Commission employee). The examination included a review of
records maintained by the Procurement Branch, Operations Support
Division; the Finance Branch, Financial Management Division, both
under the Office of the Associate Executive Director
(Operations); records of operating officials; review of pertinent
agency directives; and interviews with finance and contracting
personnel and the officials responsible for initiating the
procurement actions. No effort was directed to ascertainment of
he validity of the need for the consulting services procured.
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In interviews with Bureau and Office Officials

responsible for obtaining desired consulting services it was

found that acquisition of desired services on a sole sourc
e basis

was 1) dictated by time constraints; 2) desired from a 
particular

person or firm because of familiarity with work product; or 3)

felt to be warranted because of the unsolicited nature of the

proposal offered. In most cases, other prospective sources of

the desired services were considered. They were dismissed

usually, because of the unavailability of the person needed to

perform the service. Insofar as price is concerned, Bureau and

Office officials stated that price negotiations were not

undertaken by them but were left to the Commission's procurement

office. It would appear that in most cases, if an offeror's

price was within the limit budgeted for the particular project,

it was accepted without bargaining. In all cases, it was the

view of the Bureau and Office Officials that the price paid was

reasonable - relying upon personal knowledge or experience with

existing market-place rates for similar types of work. In some

cases, analogy to the 10th step of a grade GS-15 was cited, or

the current $80 to $100 per hour fee charged by Washington

lawyers was used as a benchmark. Bureau and Office Officals

agreed that exceptional value was received in most cases; and

that no unsatisfactory or unacceptable work was produced. The

contract disputes clause has not been invoked with respect to any

of the contracts reviewed.

A detailed review, containing the findings made with

respect to the major topics of this inquiry, follows:

Implementation of OMB Directives 

OMB Bulletin No. 78-11, of May 5, 1978 (Appendix IV) wasnot

publicized within the agency, or issued in the form of Commission

instructions. The Chief, Procurement Branch, when meeting with

Bureau representatives engaged in arranging for consulting

services, instructed such persons as to the basic policy and the

guidelines of 78-11; however, the agency did not comply fully

with the management controls prescribed by the OMB directive:

1. Individual justifications did not contain

a certification that there was no
unnecessary duplication of previously

performed work or services (7a(1).

2. The absence of any competitively awarded

contracts points to the absence of

effective management controls (7a.(3). It

appears that in several of the contract

situations examined, the pressure of time

and the requirement to go "sole source"

arose because the need for consulting

services was not recognized early enough

within a given project, and because

insufficient inquiry was made to locate
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persons called for under some of those
contracts or with the admittedly rare
skills and the ability to address the
topics without any institutional bias.

3. The agency did not establish specific
levels of delegation of authority (at a
level above the sponsoring activity) to
approve the need for the use of consulting
services (7b). In many instances, the
requesting and the approving officials
were one and the same.

Following the publication of OMB Circular A-120 in May 1980
(APPENDIX V), the Chief, Procurement Branch recommended in July
1960 the publication of an FCC directive, and submitted it,
through his division chief, to the Associate Executive Director -
(Operations). Although a meeting was held to discuss the matter,
no agreement was reached as to the approving level for the
consulting services arrangements, and publication of a directive
is still pending.

Role of the Office of General Counsel

The role of the Office of General Counsel in the procurement
cycle is at best ill-defined. Currently, pursuant to an
understanding that dates to the early 1970's, the Office of
General Counsel reviews for legal sufficiency all Requests for
Proposals (RFP's) for "research projects" before publication and
prior to final award to the successful offeror. There are no
formal guidelines with respect to other procurement activities.
Insofar as consulting contracts not clearly characterized as
research are concerned, they are referred to the Office of
General Counsel for review for legal sufficiency on an ad hoc
basis at the discretion of the contracting officer. Of the -
consulting contracts reviewed in this inquiry, only five (out of
a total of fifteen) were referred. The Office of General Counsel
review has been confined essentially to determining whether the
strictures of the Federal Procurement Regulations and the Federal
Property and Administrative Services Act of 1949, as amended,
have been adhered to. In other cases the opinion of the General
Counsel's Office has been solicited with respect to ostensible or
possible conflict of interest matters. The Office of General
Counsel does not attempt to go behind the contract to determine,
for example, whether the best prospective contractor has been
chosen for award, or that the contract price quoted is
reasonable.
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Adherence to Legal Strictures Concerning Procurement 

As has been noted elsewhere in this document, all FY 1980

consulting services contracts were awarded on a negotiated rather

than formally advertised basis. Negotiated procurement is

authorized pursuant to Section 302 of the Federal Property and

Administrative Services Act of 1949, as amended (41 U.S.C. 252),

and the Federal Procurement Regulations (FPR) that implement that

Act, see 41 CFR 1-3.200 et. seq.

Of the circumstances permitting negotiated procurement, exclusive

reliance in FY 1980 was placed on Section 302(c) (10) of the

above-referenced act and Section 1-3.210 (a) (13) of the FPR.

These sections provide, in substance, that negotiated procurement

may be pursued in those cases where it is impracticable to secure

competition by formal advertising. Appropriate determinations

and findings (D & F's) were prepared for each of the consulting

contracts awarded; and where required, determinations of

contractor responsibility are to be found in the contract files

of the Procurement Office. Formal adherence to the Federal

Property and Administrative Services Act and the Federal

Procurement Regulations was noted in all cases.

Unsolicited Proposals 

There appears to be considerable confusion surrounding the

treatment afforded unsolicited proposals */ Upon receipt these

proposals are treated as proprietary, whether so requested by the

offeror or not. They are then referred to the appropriate Office

or Bureau of the Commission for consideration. If the proposal

appears meritorious, and it is found to be genuinely worthwhile,

a search for funding is undertaken. Standard Federal

(particularly DOD) practice dictates that negotiations may then

be undertaken with the offeror without soliciting other sources

even though these other sources may be fully and equally

competent to perform the desired work. Any other practice might

discourage people from submitting ideas that have substantial

value to the government. Moreover, making a truly unique

unsolicitei proposal the basis for a competitive solicitation can

raise both legal and ethical questions. The confusion with

respoct to unsolicited proposals centers about the failure to

adequately consider the uniqueness of the proposal, and the

failure to recognize that price may be negotiated. Thus, in

order to warrant the extraordinary treatment reserved for

unsolicited proposals, a determination must first be made that

the ideas contained within the proposal are genuinely novel or

unique. This does not appear to have been done or understood.

*/ The three unsolicited proposals reviewed in this inquiry all

appear to have been genuinely unsolicited.
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The Julien Studley/Computer Sciences 
Company (CSC) Contracts 

The Contracting Officer's determinations and findings with
respect to both of these negotiated sole source procurements are
predicated on the impracticability of securing competition by
formal advertising [41 U.S.C. 252 (c)(10); and 41 CFR 1-
3.210(a)(13)].

Selection of the Studley firm to provide consulting services
relative to the Commission's space acquisition problems was
accomplished without reference to or consideration of other
organizations or firms providing similar services. The price of
the services offered appears to have been accepted without any
attempt at bargaining. The price quoted was, in the view of the
staff official responsible for the negotiations, reasonable and
in accord with prices quoted for other professional services with
which he professed to be familiar. The architectural-engineering
services necessary and complementary to solutions ot the
Commission's space problems were negotiated for by the same Staff
Official responsible for obtaining the services of Studley. As
in the case of the Studley negotiations, no consideration was
given to other organizations or firms providing similar or
identical services. In like manner, price quotations appear to
have been accepted without question or attempt at bargaining.
The Commission's Contracting Officer was not privy to, or
involved in, any of these negotiations.

The Studley representative with whom negotiations were conducted
is the person who in fact has performed for Studley under the
contract. This person, Mrs. Barbara Pryor, is the wife of David
Pryor who, at the time that A-E services were determined to be
required, was in the employ of CSC. The initial reference or
suggestion that the Services of the Studley firm be considered,
was made by a Commission employee who 1) is personally acquainted
with both Mr. and Mrs. Pryor; 2) was formerly employed by CSC
where Mr. Pryor was his supervisor; and 3) is a former tenant or
lessee (1972/73) of a personal residence owned by the Pryors.
These relationships are mentioned not as an indication of any
improper action on the part of the Commission employee who,
parenthetically, considers both Pryors to be outstanding in their
respective fields, but to demonstrate the need for independent
inquiry on the part of the negotiating official and for the
involvement of the contracting officer in the process in order to
arrive at an independent judgment of an offeror's
qualifications. The method used to establish Studley's
qualifications was to initiate a purchase request in a relatively
small amount ($6800), and based on acceptable performance by
Studley, there followed the award of a sole source contract for
which the sum of $62,160.00 has been obligated, and $38,527.65
expended to date.
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The services services of the Studley firm are, according to the Commission
staff official responsible for procuring Studiey's services,
confined to space acquisitions and related matters in the
immediate geographical vicinity of the Commission's Offices at
1919 M St. N.W., Washington; and the ongoing acquisition of space
in South-Central Pennsylvania, near Gettysburg. The scope of
Studley's services, according to the same official, is to exclude
remuneration for consultation or advice with respect to the
acquisition of the office space currently under .active
consideration in Rosslyn, Virginia.

A relationship, the precise nature of which has not been
determined, exists between Studley and the owners or lessors of
the space in Rosslyn that the Commission is considering for lease
in its efforts aimed at consolidation of staff offices. It is
presumed that Studley is acting as a broker and/or leasing agent
with respect to the Rosslyn space.

Reference to invoices submitted by Studley indicates that certain
services and advice have been provided with respect,to the
acquisition of space in Rosslyn. These invoices have been
honored, and payment has been made.

The Role of the Commission's Contracting Officer 

The position and the responsibilities of the Contracting Officer
within the procurement cycle are believed to be little understood
by those staff officials responsible for obtaining desired
consulting services. In most cases, the contracting officer was
not informed or made aware of the true circumstances or
background of the contract he was being asked to enter into on
behalf of the Government. Again, in most cases, preliminary
negotiations or searches for prospective contractors were
undertaken before the contracting officer was even advised that a
contract was being considered. The most glaring of the
deficiencies noted in this area has been the total lack of
inclusion of the contracting officer in the negotiation of
price. It may be said that with respect to the truly critical
aspects of negotiation of contracts for consulting services the
contracting officer has been effectively by-passed. In most
cases the contracting officer is presented with after-the-fact
details and asked to draft the necessary procurement documents
for award. The contracting officer's position or location in the
organizational structure of the Commission is believed to be
indicative of the general lack of emphasis or recognition of the
importance of the procurement function. A current organization
chart is appended hereto as Appendix VI.
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STATE OF RECORDS FINANCE BRANCH

The records of Finance Branch consist of a file containing a copy
of the contract or purchase orders and the record of each payment
made, and a voucher file containing the bill, invoice, etc.
submitted by the contractor, together with a certification by the
COTR that the billing is proper and that payment may be made.
(The COTR, normally an employee of the Bureau/Office that
requested the service, is the person most familiar with the
requirement and the product expected). It was found that there
were no written instructions to guide Finance Branch processing
personnel. It is the present practice, and has been for years,
that a bill submitted by a contractor, and accompanied by the
COTR's certification, will be processed and certified for payment
by one of the four certifying officers of Finance Branch without
efforts to verify the presence of any documentary support of the
charges. For example, bills submitted by Julian J. Studley, Inc.
contained total charges without any breakdown, and make reference
to attached time sheets. These time sheets are not, on file, and,
according to the principal voucher examiner, she has not been
instructed that documentation beyond the COTR's certificate is
needed. However, in instances where it was obvious that the bill
contained an error in totals shown, it would be sent to
Procurement Branch for clarification.

In case of the Studley time sheets, it was found that they had
been submitted to the official who requested the services and is
the COTR. Certification was made by the COTR after review of the
time sheets, but they were then separated and sent to
administrative files, rather than Finance Branch. The employee
having custody of the time sheets indicated no direct involvement
with the particular contract, and assumed that, on completion,
the records would be sent to Procurement Branch. The GAO Manual
for Guidance of Federal Agencies calls for the segregation of
duties and functions as among authorization, performance, keeping
of records, custody of resources, and review, so as to provide
proper internal checks on performance and to minimize
opportunities for carrying out unauthorized, fraudulent, or
otherwise irregular acts. Procedures are called for that provide
adequate control over expenditures in order to provide assurance
that services paid for are actually received and that prices are
in accordance with the applicable contract. Absent the detailed
record of how the expenditures were incurred, it appears that the
current internal control procedures in this specific area are
inadequate. According to the Chief, Finance Branch, this
situation is due to the workload imposed on the office and
limited personnel resources, the absence of any written policy or
instructions, and the fact that the present procedure for payment
of contractors' bills is one that has been in etfect since
1972.

73-462 0 - 81 - 18
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RECOMMENDATIONS 

1. Take priority action to issue an agency directive
implementing OMB Circular A-I20, to include the establishment of
a panel, consisting of senior agency officials, with the
delegated authority to approve the need for the use of consulting
services by Bureaus and Offices. This would require delegation
of authority by the Chairman.

2. Initiate comprehensive training and orientation
programs, based on the Commission's written directive
implementing A-120. It should combine the technical, legal, and
ethical aspects that must be considered in each of the instances
where consulting services are deemed necessary, and provide
checklists, etc. for the use of COTR's and others. Procedures
and instructions should be provided for the handling of
unsolicited proposals.

3. Provide for written directives and instructions
concerning the records required to be maintained by Finance
Branch, and the extent of independent verification of charges to
be performed by its personnel.

4. Require that all contractual arrangements for
consulting services over $10,000 be given a review for legal
sufficiency by the Office of General Counsel.

5. Consider strengthening the role, position, and
visibility of the contracting officer by placing the function at
an organizational level above that of the present branch. With a
considerable amount of the day-to-day procurement actions being
initiated through the division of which Procurement Branch is a
part, or through the Office, Associate Executive Director
(Operations), of which division is a part, the independence of
the contracting function, through elevation within the
organizational structure of the Office of Executive Director,
appears to be desirable. This would also tend to strengthen the
hand of the contracting officer in direct dealings with the heads
of Burea.us and Offices on contractual matters.

6. Determine the status of the tasks presently
assigned Studley and CSC with respect to specified sites or
buildings, and permit no "add-ons" or further purchase orders for
their services (assessing space availability and assisting in the
preparation of solicitations for space in the case of Studley,
architectural and engineering services in the case of CSC) beyond
tasks already in progress. Further services of this type should
be obtained competitively.

7. Establish the legal relationships between a.)
Stodley, b.) the lessors of the office space being negotiated
for in Rosslyn, and c.) the Commission, to determine whether
conflicts of interest may be present.
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Contract with Network Management Associates, Inc.
Contract # FCC-0326

Description: To provide planning support to the ADP Steering Committee.

Justification: In August 1979, the Comptroller General of the United States
published its Report B-145252 "Organizing The Federal Communications Cbmmis-
sion for Greater Management and Regulatory Effectiveness". In chapter 9 of
the Report "Automatic Data Processing Program Reflects FCC-Wide Management
Weaknesses", GAO rendered several recommendations to the FCC Chairman,
designed to improve the overall ADP posture in the agency. The GAO strongly
recatmended the restructuring of the (existing) ADP Steering Committee "under
the direction of a person with sufficient authority to direct FCC-wide ADP
activities". As a result, the ADP Steering Committee received its revised
Charter from the Chairman on November 1, 1979. TO be responsive to the GAO
Report recommendations, the Steering Committee set out to inuediately
perform a zero-base review of all automated functions in the agency. In
the resulting report to the Chairman on February 19, 1980, the ADP Steering
Committee, among other things, recommended that there was an urgent need
for an improved ADP planning process. The Committee then undertook to
develop a "Blueprint for Electronic Information Processing at the FCC".
From the outset it became clear that radical and fundamental changes in
the application of the latest information management technologies would be
needed to address and correct most of the deficiencies which existed in the
ADP Program, as noted in the GAO Report.

Due to urgency of the situation and the gravity of the GAO Report, an unso-
licited proposal from Network Management Associates, Inc. was evaluated by
the technical staff and the Steering Committee. It was determined that the
proposal contained unique and timely consulting services, unavailable in-
house, which would assist the FCC in its attempts to shape the future of the
agency's ADP program in such a manner as to be responsive to the GAO report's
recommendations. The decision to proceed on a sole-source basis was based
on the following considerations:

(1) The project could not be delayed. Any delay necessitated
by the time consumdng process of formulating, negotiating,
and awarding a competitive contract was considered non-
responsive to the GAO Report recommendations. It is our
experience that such a procurement takes in excess of 120
days from time of inception to time of award.

(2) To conduct a competitive procurement of such a relatively
small scope, in terms of dollar-value, was not considered
cost/effective considering the projected in-house person
hours required to conduct such a procurement.
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JULIEN J. STUDLEY, INC.

FCC-0332

In our FY 1980 Appropriation Bill, the Congress provided the F
CC the

authority to lease office space. In attempting to utilize this authority

to resolve what, in our judgment, was, and continues to be, a compellin
g

and urgent need to acquire additional office space, it quickly became appar
ent

that we had no internal expertise or sophistication in the process of

real estate procurement. Thus, we believed it imperative at that point

to solicit such expertise immediately from an external source and

proceeded to write a purchase order with Julien J. Studley, Inc. for

advice on, and assistance in the procurement of office space in both

Washington, D.C. and Gettysburg, Pa.

Subsequently, satisfied with the quality of the services rendered by

J.J. Studley, Inc., and in anticipation of several related upcoming

space projects, we then negotiated a sole-source contract with Studley.

Again, not only was Studley by this time intimately familiar with the

FCC and its space requirements, but we were working under what we judged

to be severe time constraints. The competitive bid cycle ranges anywhere

from 75-90 days; in our judgment the conditions we were attempting to

alleviate warranted more expeditious action. We believed that it was

prudent to proceed with a sole-source contract.
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COMPUTER SCIENCES CORPORATION

FCC-0337

The Computer Sciences Corporation began working with the FCC on a purchase

order basis in October of 1979, providing us with technical or architectural/

engineering services necessary to support our office space leasing efforts

in both Washington, D.C. and Gettysburg, Pa. These services were required

on an expedited basis as we were proceeding on time-sensitive leases in

both Gettysburg, Pa.,i.e. consolidation of our licensing facility, and

downtown Washington, D.C., i.e. two leases to alleviate serious over-

crowding in headquarters buildings. Due to the fact that prior to FY 1980

we had not had our own leasing authority, we had no one on our staff with

the technical expertise required for these projects. CSC provided us

technical support on the Gettysburg solicitation, i.e. preparation of the

RFQ; space design, specialized drafting, architectural and construction

services for facilities in Gettysburg, Washington, and a proposed consolidated

facility in Rosslyn, Va; and architectural and engineering support in

designing an appropriate integrated telecommunications-computer system

for the proposed consolidated facility.

At the outset CSC, a corporation with known expertise in the services we

required, was available immediately to provide us with said services, thus

satisfying the exigencies of our requirements. Over a several month period

we became aware that these space projects were much more involved than

we had initially anticipated, particularly when we decided to pursue the

consolidation of the Agency. Thus, there was a continuing requirement for
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CSC's services. Given the fact that CSC had laid all of the technical

groundwork on our leases, and were thus intimately familiar with the FCC

and its unique requirements, we determined it to be in the government's

best interests to continue.on with CSC for these technical services.

Therefore, once the initial purchase orders were exhausted, we then

negotiated a sole-source contract with CSC to continue the work they had

begun.
A
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Contract No. 1202-0

Policy options in the international communications field.

Over the past year, the Bureau has undertaken an ambitious program to

radically change its approach to the regulation of international common

carriers. In essence the Bureau wanted to move deliberately in the direction

of placing greater emphasis on the role of the market place in determining

the price, quality and combination of services as well as the identity of

suppliers. The Bureau recognized, however, that the character of the

international market is a function of unique economic factors. Thus, before

undertaking such major programs as Comsat restructuring, Authorized User,

Resale, TAT-4, Gateway expansion for the IRCs and Interconnection; it was

essential to have an assessment of the available policy options. Due to the

nature of the work, it was felt that the individual undertaking the project

should possess the, following qualifications: (1) a thorough understanding

of the issues, (2) an appreciation of the international telecommunications

environment and (3) the economic framework necessary to evaluate the impact

of various policy changes.

Dr. Larry Darby is uniquely qualified to undertake such a project. He is

a trained economist and was formerly Chief of the Bureau's Economics

Division. He was also Bureau Chief so he certainly possessed the

specialized knowledge of these issues and the international environment.

Finally, the Bureau was under a short, statutorily imposed deadline on the

Comsat study, one of the main elements of the program. Consequently, the

work had to be undertaken expeditiously. Dr. Darby was available and,,

because he already possessed the knowledge necessary to undertake the

project -- avoiding the need for original research, it was felt that he

would be able to complete the work in the necessary timeframe.
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Kurzweil Computer Products
FCC-0373

The Kurzweil Reading Machine (KRM) translates printed material

into the aural medium, allowing visually handicapped persons to
utilize printed matter without the aid of a human reader. This
independence encourages initiative and increases efficiency on the
job. It also solves the problem of locating capable human readers
within a constricted hiring system.

In the Fall, 1980, a survey was conducted of the facilities
provided by several Federal Agencies for their visually-handicapped
employees. The Department of Justice, the Library of Congress, and
the Office of Education were among those contacted and/or visited.
Much of the various equipment available in this field was still
developmental. The machines capable of translating printed material
were of 2 major types:

1. a hand-held scanner, moved across the printed page by the
"reader," scanning each line; and
2. a stationary screen, on which the book, etc. is placed
and an internal scanner moves across the page.

Discussion and demonstration with some of the Commission's
handicapped persons highlighted the difficulty for a blind person in
moving a scanner straight across a line of print. Therefore, the
alternative (the stationary screen type) was determined to be more
convenient and more easily learned. The KRM was the only model of
that type available commercially.

The KRM was developed by Raymond Kurzweil, a blind computer
expert, in cooperation with the Bureau of Education for the
Handicapped, the Veterans Administration, the Rehabilitation Services
Administration, and other groups. In 1978, the price dropped from
$50,000 to $19,400 due to technological advances in the field which
permitted a redesign of the basic machine. In light of this cost
reduction, as well as the factors cited earlier, the Kurzweil Computer
Products organization was solicited for their equipment.

Since delivery, the KRM has been used by the several blind
attorneys employed by the Commission. The equipment is available for
all uses as required.
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Contract with Terminals Unlimited, Inc.
Contract # FCC-0327

Description: To provide computer terminals and related equipment.

Justification: As a result of the publication of the Comptroller General's
Report 0-145252, "Organizing the Federal Canuunications Commission for
Greater Management and Regulatory Effectiveness", a number of management
actions were taken to immediately address same of the problem areas identified
in the GAO Report. One of these actions involved the restructuring of the
FCC's ADP Steering Committee. This Committee recommended the inmediate
procurement of light-weight terminal devices which would facilitate the
work of its members by enabling them to communicate among themselves via
electronic mail from their offices, their lumes, or wherever their travels
would take them in their performance of duties as Bureau/Office Chiefs.
In addition, several terminal urinting devices were needed to produce photo-
ready copy in support of the Comnittee's work.

Terminals Unlimited was the only local vendor capable to provide the equipment
and maintenance services for this project on short notice, i.e. days instead
of months.
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contract with C.A.C.I. Inc.
Contract # FCC-0322

Description: Provide ADP programming support.

Justification: During the summer of 1979 a study was undertaken to determine

how, through the application of automated data processing technol
ogy, the

burden of the OMB imposed requirements for Zero-Based Budget 
submissions,

could be alleviated.

The results of the study led to a management decision that the ap
plication

of data base management system (DBMS) technology would be the most e
ffective,

the most flexible, and quickest way to implement an automated system in

support of the budget process.

The FCC did not have data base management software operational on its in
-house

Honeywell computer. The agency had only one uulivuter specialist on the rolls

who had data base management experience. This individual was experienced

in only one DBMS, marketed as "System 2000. This particular DBMS was not

designed for Honeywell equipment.

In view of the urgency of the requirement, the FCC concluded an inter-agenc
y

agreement with DOD's Harry Diamond Laboratories for the shared use of their

computer hardware on which the System 2000 data base management system was

available. In addition, the sole source contract under discussion was

concluded with C.A.C.1., a firm which specializes in supporting the specific

System 2000 DBMS software. The decision for concluding a sole-source contract

was based on the following considerations:

(1) The training of those in-house resources required

(in addition to the one experienced canputer

specialist) to perform the necessary programming

using the DBMS would have been too costly in view

of the limited application of the software. It is

estimated that such training would have required

approximately $8,000 to $10,000 in training funds.

(2) The required training would have delayed the start

of the project by at least 4-6 weeks.

(3) The in-house resources necessary to prepare and conduct

a competitive procurement, along with the training

funds mentioned above, would, in all likelihood, have

exceeded the $20,000 expended under this contract.

Such procurement also would have delayed the start of

the project 90-120 days.

•



279

CONSULTING SERVICES FOR INVESTIGATION AND
EVALUATION OF COMMISSION'S DISCOVERY PROCEDURES;

• FCC-0321

This contract involved an examination, analysis, and evaluation of the func-
tioning of the Commission's discovery procedures since their adoption in 1968.
The basic purpose of the study is to determine whether the discovery proce-
dures have been accomplishing their originally intended objectives and to make
such recommendations for revisions, reform, and improvements as may be
warranted to make the process more efficient and effective.

The Contract awarded to Mr. Paglin was not put out for competitive bidding
because the contractor was uniquely qualified by background and experience
to perform the studies and produce the Report required by the contract. There
are only a handful of people in the country whose prior experience has given
them the insight into the actual working of the administrative process that
Mr. Paglin possesses. There is probably no one else in the country with more
insight and knowledge concerning the various aspects of the FCC's adjudica-
tive process, including the discovery phase.

Mr. Paglin is the only staff official in the history of the Commission to
have held both the positions of General Counsel and Executive Director. In
addition, he has served as a trial attorney, Legal Assistant to a Commis-
sioner, Assistant General Counsel, and Senior Supervisory Attorney, Office
of Opinions and Review at the Commission. Additionally, he has served as
a permanent member of the Atomic Safety and Licensing Board Panel, and
served as a consultant to the Administrative Conference of the United States.
He has published many scholarly works in the field of administrative law
and lectured extensively on the subject.

The background and experience detailed above provided him with an expertise
in the area of administrative law in general and all phases of the adjudi-
catory process in particular, including discovery procedures, which made
Mr. Paglin uniquely qualified to aid the Commission in evaluating the
effectiveness of its adjudicatory procedures. No one else could possibly
possess the combined legal and management perspective concerning the Com-
mission's adjudicatory procedures that Mr. Paglin possess since no other
person has ever served as General Counsel (1961-1964) and Executive Direc-
tor (1966-1971) of the Commission, along with the other positions described
above. Mr. Paglin's experience with all aspects of the adjudicatory pro-
cess and the way that each phase (such as pre-hearing, fact-finding, etc.)
interact made him uniquely qualified to evaluate the Commission's discovery
procedures and make recommendations for change.
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Lela Garlington

2671-0
ED-80-36-A

This is to justify the retention of Lela Garlington in

July, 1980 at a cost of $200 as a consultant to the Pre
ss and

News Media Division of the Office of Public Affairs in 
planning

the preparation of the 1979 Annual Report of the Commissio
n.

The Commission has charged the Office of Public Affairs

with assembling, and writing or editing, the Annual Report
 and

preparing it for publication. While the staff of the Press

and News Media Division assigned to this project possesses the

substantive knowledge of the Commission and its functions to

assemble the Annual Report, the staff does not possess the

design expertise necessary for this type of publication. Ms.

Garlington had the design expertise in government and commercial

publications needed to assist the staff in planning the preparati
on

of the 1979 Annual Report. Ms. Garlington fulfilled her con-

tractual obligations on August 8, 1980.
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Dr. Mark Johnson
ED-80-8A
P.O. 0565-0

4 This is to justify the retention of Dr, Mark Johnson in
November, 1979 at a cost of $625 as a consultant to the
Minority Enterprise Division of the Office of Public Affairs to
assist in updating and improving the Commission's Minority
Buyers Listing.

Tr

9

The Minority Buyers Listing was established by the FCC
in November, 1978 as a means of fostering minority ownership
of broadcast properties. The list consists of minority persons
who are interested in purchasing a broadcast facility and who
wish to make their interests known to sellers, brokers and other
persons who are looking for station buyers. The list is updated
periodically.

Dr. Mark Johnson was retained to assist the Minority
Enterprise Division in updating and improving the Minority Buyers
Listing.

Dr. Johnson, Chairman of the Department of Communications
at Mt. Vernon College, had extensive experience, both academic
and professional, in the research skills needed to update the
Buyers Listing. Dr. Johnson surveyed brokers involved with
broadcast properties to determine the information they seek from
potential buyers to assist the Minority Enterprise Division in
making the Buyers Listing more efficient and effective for
potential sellers and brokers by providing more precise infor-
mation. He completed his contractual obligation in December,
1979.
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River-at-Sunrise FCC-0324

Scott D. Bristol (New Matrix) FCC-0345

Beginning in late 1977 and during 1978, the Commission began to place greatly

increased emphasis on marketplace competition as an alternative to traditional

modes of regulation. Major new regulatory initiatives during this period, and

the programatic changes which ensued directly impacted the Commission's staff.

These new directions encompassed not only changes in institutional and personal

regulatory philosophy but necessitated major changes in the agency's internal

organizational structure and management processes.

In early 1979, it became evident to senior FCC officials that the human

dimension of these changes required attention if the new policies and

regulations being promulgated by the Commission were to be implemented in an

effective and timely manner. As the Commission did not have the required

expertise on its staff, it was decided that outside assistance would be

needed to analyze the nature and dimension of the problem and to assist in

developing strategies to promote acceptance and support for these dramatic

changes in the agency's programs and administrative structures. Further,

based on the evidence available at that time it was determined that this

analysis should be given the highest priority. It was the staff's judgement
that time was of the essence.

Consultations with the Federal Trade Commission revealed that they had
recently implemented an internal organization development program to deal
with similar concerns. After several unsuccessful efforts, they had
contracted with the River-at-Sunrise Institute for Human and Organization
Development -- a non-profit organization -- to assist them in this endeavor.
Organization development (OD) utilizes a variety of techniques to change
both institutional and personal values, attitudes and structures so an
organization can better adjust to change.

An OD consultant serves as a change agent or facilitator. The consultant,
by selective interventions, seeks to improve the communication, leadership,
planning and decision-making skills of key personnel within the organization.
The Trade Commission advised the FCC that the River-at-Sunrise Institute had
been extremely effective in this regard and that their fees were comparable
to or less than others providing similar services.

In view of the urgent need to take immediate steps to address the impact of
programatic changes on the human resources of the agency, and with the
knowledge of the Institute's highly successful work in another Federal
agency with similar mission, organization structure and staffing pattern,
the FCC decided to retain River-at-Sunrise Institute to conduct a brief
diagnostic study. The Institute completed the diagnostic study in a very
short time. Their findings and recommendations were perceptive and sound.
Most significantly, the Institute's staff quickly earned the confidence
and trust of key agency officials. It must be emphasized that, as OD is
a highly personalized activity, these attributes are a most critical pre-
requisite to an effective and productive consultancy.
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It was the Commission's judgement that the Institute's past record,
demonstrate" skills and effectiveness in the diagnostic study of the FCC,
fee and availability, coupled with the urgent need to address the
organizational issues identified and clarified during the diagnostic study,
combined to fully warrant a sole source procurement for an initial three-
month organizational development effort. Accordingly, three orders were placed
with the Institute to conduct a bureau and office chiefs retreat, a management
skills workshop, and to provide 14 days of on-site process consulting services.

The result of this initial three-month effort were carefully monitored.
During this period, the Institute's staff clearly demonstrated both their
technical competence and ability to relate effectively to FCC staff at all
levels. It was the consensus of all agency personnel who participated in
this program that the Institute's staff had significantly aided them in
improving internal communications and group effectiveness and had also
enhanced their ability to address a variety of complex and sensitive
administrative issues.

While several of the organization and management issues identified during
the diagnostic study were resolved during this period, other critical areas
required additional effort and new interrelated issues had been identified.
It was the agency's judgement that progress during the initial three-month
period had to be continued without interruption. Accordingly, in view of
the continuing urgent need for assistance and the demonstrated ability and
effectiveness of the Institute, the Commission decided to continue to
utilize their services during the remainder of FY 1980.

In May 1979 one consultant who had been working with the FCC left the River-
at-Sunrise Institute to establish his own non-profit organizational development
consultancy -- New Matrix. Since May, the Commission has used the services
of both the Institute and New Matrix in order to take advantage of the
specialized skills and expertise offered by each.

It should also be noted that one of the underlying objectives of the
Commission's organizational development program from the beginning has been
to develop and enhance the skills of the Commission's staff so they can
deal effectively with management issues without outside assistance.
Consequently, requirements for this type of contractual assistance will
decline in the future. Funds tentatively allocated for OD consulting
services have been reduced by one third in FY 1981 and further reductions
are anticipated in FY 1982.
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Mitre Corporation

FCC-0320

This contract was let in response to Mitre Corporation's unsolicited

proposal to assess the potential of spectrum efficient wide band signaling

(spread spectrum modulation) for radio services licensed by the FCC. Spread

spectrum techniques have had considerable use in military communication, but

there has been little analysis of this type of modulation for non-Government

services. Mitre has done considerable work in spread spectrun for military

use and had looked at some civilian applications before submitting their

proposal. This study was necessary as a part of the FCC's continual search

for new methods to make more efficient allocation and use of the spectrum.

4
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Dr. Kenneth Gordon

3094-0

This contract was awarded to Dr. Kenneth Gordon to obtain his

consulting services for the economic implications of various rulemaking

proceedings before the Commission. He is a respected economist and

has published numerous articles and has extensive professional

experience in regulatory economics and the interaction of economics

and Law. Dr. Gordon was selected as a sole source contractor due to

his microeconomic and analytical skills. He was the only known

individual that was deemed highly qualified to perform the needed

tasks in the available time.

73-462 0 - 81 - 19
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Parry D. Teesdale

2233-0

Mr. Teasdale was selected as a sole source cont
ractor for

a variety of reasons. First, he is an independent television

producer and has writing experience including a
 book, scripts for

television programs and numerous articles for m
edia-related publications.

Second, he has proven expertise in low power tele
vision technology and

recently completed a comprehensive report for t
he FCC's Low Power

Television Inquiry Staff, on the past experience and
 present prospects

for very low power television broadcasting in Nor
th America entitled

"A Micro-TV Service in the United States."

Mr. Teasdale's prior experience and proven capabilitie
s in low power

television research qualified him as the most adroit p
erson to perform

this follow-on research in low power TV.
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Mar-Tech Strategies

FCC-0334

The purpose of this contract was to provide research support

in connection with the Commission's current study of the corporate

structure and operating activities of the Communications Satellite

Corporation (COMSAT). The study was required by Section 505 of the

International Maritime Satellite Telecommunications Act. An outside

contractor was needed to research COMSAT's present and future role

in satellite technology development and the effect that role may

have on the overall development of satellite technology. The purpose

of the research was specifically to assist the FCC's Common Carrier

Bureau to review COMSAT's plans for application of its corporate

technology and expertise to business ventures outside of its

special INTELSAT and INMARSAT functions.

A contract for the research described above was awarded to

Mar-Tech Strategies on a sole source basis for two reasons. First,

the required tasks called for a research entity specializing in

trends and developments in communication's technology markets.

. Second, the limited time available for the conclusion of the study

necessitated an expeditious contract award so that the research

product would be useful in preparing a recommended final report for

Commission consideration.

Mar-Tech Strategies, the principal of which is Mr. Ronald Eward,

was selected due to Mr. Eward's expertise in communications technology

markets and his ability to extract the implications of technology

development to regulatory policy. He is the author of several major
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research studies performed for OTP/NTIA, including:

• Telecommunications Policy Issues in
Electronic Mail

• The Information Society in the
Electronic Age

• The Needs and Dilemmas of U.S.
International Policy

In view of all these factors, Mar-Tech Strategies was selected
for the research task.
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Brookings Institution

Dr. Robert Crandall

0697-0

This contract was cancelled because the anticipated circumstances

did not arise to require his consultancy.
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Decision Science Applications

FCC-0340

Recent international discussion of frequency allocation,

together with rapid development of new telecommunication concepts,

and increasing demand for new assignments within existing spectral

allocations has placed increasing pressure on the Federal Communication

Commission to reexamine existing frequency assignments and frequency

assignment policy. There is growing pressure for the assignment of

additional TV channels, but the potential for new assignments is

severely limited by a complex set of interference constraints.

Because There is a critical need for computerized assistance to

facilitate more efficient assignments and to evaluate technological

alternatives for providing more efficient use of the available

spectrum, a sole source contract was awarded to Decision Service

Application (DSA) based on an unsolicited proposal submitted to the

Commission. DSA's practical and theoretical application experience in

the formulation and calibration of value criteria together with the

systematic and logical proposed approach to study the problem of

optimal allocation of TV channels determined that the contract should

go to DSA.
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Dr. Myron Cordon-Emjay Associates

FCC-325

This contract was let to acquire expert assistance for the

preparation of testimony as to the required rate of return for

AT&T (CC-Docket 79-63).

The firm of Emjay Associates was selected for three major

reasons. First, the docket for which the tasks were to be performed

was designated by the Commission as an expedited proceeding. The

normal time period required to solicit and evaluate bids on a

competitive basis would probably have caused a delay in the

projected schedule for hearings in this case, and thus frustrate

the Commission's order that the matter be handled quickly.

Second, the primary task to be performed required the preparation

of testimony as to the required rate of return for AT&T, and cross-

examination theron. This required the Contractor to be very familiar

with finance in general and required rate of return for a communications

common carrier in particular. Moreover, the issues required that certain

complex accounting matters be addressed to resolve what is the

appropriate AT&T capital structure for rate making purposes. Thus, the

issues encompassed substantially more than the traditional rate of

return analysis of a common carrier whose capital structure is known.

Dr. Cordon, an eminent economist has previously testified on AT&T's

required interstate and foreign rate of return, and has kept aware of--

and in fact has been involved in-continuing F.C.C. activity designed

to measure AT&T's required interstate and foreign rate of return.He
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also has published numerous articles and books dealing with

accounting, and has been a prominent member of the American

Accounting Association. He thus has the background and ability to

develop the required economic and accounting testimony in the

abbreviated time period available.

Finally, it was essential that the contractor not be connected

with other parties that might enter an appearance in this or similar

proceedings. Dr. Gordon had no such interests that would have

precluded him from rendering a fair and impartial opinion on AT&T's

rate of return.
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Arbitron Company

FCC-0341

This was let as a sole source contract because that Was the

only way in which there was any chance of both meeting the contract

specifications and meeting the budgetary and time constraints imposed

on the UHF Comparability Task Force by Congress. The UHF Comparability

Task Force was funded by Congress in October of 1978 and charged to

deliver its final report by the end of the fiscal year, 1980. The

need to coordinate this project with other projects of the Task Force,

and the time necessary to complete a complicated research design

meant that the Task Force was not able to fully specify this project

until the end of calendar 1979. This research design required the

use of a contractor who already had collected television viewing data

froma broad, national sample using a widely accepted methodology.

In this way the Task Force could avoid the prohibitive cost of collect-

ing this viewing data, and also could use viewing data subject to

general scrutiny and validated by wide use for other purposes.

This requirement reduced to a very short list the number of possible

contractoLs who could meet the research specifications. Arbitron was

selected from this short list. Arbitron does collect widely-used

viewing data from a national sample using an acceptable methodology.

Arbitron also was able to make a proposal that met the time and

budgetary constraints of the Task Force. Preliminary discussions

held by the Task Force to determine that its research project

specifications could be met had made it clear that Arbitron was the

only potential contractor who could meet these limitations.
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Parry D. Teasdale

0295-0

Parry Teasdale was selected for this initial contract for

the FCC's Low Power Television Inquiry Staff due to his special

expertise in the technology of low power television. During his

career, Mr. Teasdale has been a writer and independent television

producer; his work has appeared on broadcast, cable television

and in museums, galleries and libraries in the U.S. and Europe.

His other writing experience includes scripts for television programs

and video tapes, as well as numerous articles for media-related

publications. Mr. Teasdale's knowledge of and experience in the

broadcast industry made him the logical choice to research and

prepare a report on low power television broadcasting in North

America.
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Dr. Walter Bolter

FCC-0342

One of the most important tasks currently facing the FCC is to develop

cost allocation and tariff mechanisms that will ensure that telephone

companies are properly reimbursed for providing local exchange access for

interexchange services. Several different mechanisms are in effect to serve

the purpose of reimbursing local exchange companies for access services. This

contrast was executed to explore the design of access charges, options to

access cost allocation and identify deficiencies in data. Dr. Walter Bolter

was selected to perform this contract due to his breadth and depth of

knowledge in jurisdictional cost separations and the division of revenue and

settlements. There are very few experts in this rather narrow, esoteric

field. Dr. Bolter has a specialized knowledge in the subject matter; he has

been deeply involved in proceedings before the Commission involving cost

accounting (Uniforms System of Accounts) and cost allocation (Docket No.

18128) methodologies. In addition, Dr. Bolter initiated and directed a pilot

project for the Commission in the analysis and prescription of access

charges. He has an intimate familiarity with the historical and substantive

aspects of policy development in this field, and his academic training in

economics, engineering and accounting made him an appropriate choice for this

work.
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Dr. Carson E. Agnew

2190-0

Dr. Carson Agnew is a leading regulatory and microecohomic

policy economist. He has published a number of articles and reports

in the area of telecommunications regulatory economics and industry

structure and performance including a Recent Report that has the

most thorough discussion ever written on frequency spectrum

deregulation alternatives and market mechanisms. He has had

extensive professional experience in regulatory economics including

teaching, writing and holding an Assistant Professorship at Stanford

University. Dr. Agnew has a B.S. in aeronautics and astronautics

from M.I.T., and an M.S. and Ph.D. in engineering-economic systems

from Stanford. He has taught courses on telecommunications and

public policy, and the economics of public policy. At the consulting

firms of Mathematics, Inc. and Mathtech Inc., he managed studies on

the impact of revising the 1934 Communications Act on industry

research and development and productivity; cable television demand;

and changes in the F.C.C. uniform system of accounts. Based on

Dr. Agnew's extensive and specialized experience in economic techniques

for spectrum management, a sole source contract was awarded to him.
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William G. Mister

2798-0

The FCC chose Professor Mister as a consultant for his specialized

knowledge in the AT&T rate of return proceeding. Professor Mister has worked

closely on this matter and has devoted considerable research to the subject,

including the development of a computer program. During the time he was

associated with the Commission during 1979 and 1980, he developed an intimate

understanding of the rate of return proceeding. The basic purpose of this

contract was to assist the Trial Staff with cross -examination of AT&T's

witnesses on the computation of the cost of debt capital. It was felt that

Professor Mister would be most helpful to the F.C.C. in preparing for this

proceeding.
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MarTech
OPP-8D-19
FCC-0334

1. The Commission contracted with MarTech Strategies, Inc. to research

the present and future role of the Communications Satellite Corporation

(Comsat) in communication satellite technology development and applica-

tion. The purpose of this research was to assist the Commission in

reviewing Comsat's plans for application of the corporate technology

and expertise that it developed from its monopoly participation in

INTELSAT to competitive non-INTELSAT lines of business. The research

was procured as part of the Commission's overall effort in conducting

the Comsat Study. The Comsat Study was done pursuant to section 505

of the International Maritime Satellite Telecommunications Act, which

required the Commission to conduct a study of the corporate structure and

operating activities of Comsat to determine whether any changes are

required to ensure that Comsat is able to fulfill effectively its

obligations and carry out its functions under the Communications

Satellite Act of 1962 and the Communications Act of 1934. Section 505

required a report to be submitted to Congress no later than May 1, 1980.

2. The Commission's Common Carrier Bureau initiated the Comsat Study

in January 1979. The initial phase of the study included an initial

survey audit of Comsat and its subsidiaries. The major thrust of the

initial survey audit was an on-premises staff examination of Comsat's

operations to provide initial information regarding Comsat's corporate

structure, managerial organization, operating activities, and financial
1/

practices. The on-premises staff examination took place over approximately

1/ The on-premises examination included a review of (1) Comsat's

accounting practices and cost accounting systems, (2) the corporation's

financial obligations, agreements, contracts, and arrangements, (3) the

corporate structure and decision-making process, and (4) the corporation's
activities- and anY 41.11ents or Contr ,s relative to those activities.
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a three-month period. The initial survey audit was completed and a

staff report prepared by June 1979. The report identified and described

Comsat's operations and organization and the interrelationships between

corporate elements in carrying out their functions. The report was used

by the staff as a working reEerence for conducting the remainder of the

study.

3. The second phase of the study consisted of (1) review of the information

obtained from the initial survey, (2) determination of the areas of emphasis

for the remainder of the study, (3) preparation of the Interim Report

and Notice of Inquiry, and (4) preparation and implementation of a program

for further conduct of the study. The program for further conduct of the

study included an analysis of Comsat's economic and financial performance

and additional on-premises review of Comsat's operations. The analysis

of Comsat's financial and economic performance provided a basis on which

to assess Comsat's overall marketplace role and its participation in

diversified activities involving a variety of markets. The additional

on-premises review of Comsat's operations included an update of previously

obtained information regarding Comsat's corporate structure and operating

activities. However, emphasis was placed on examining certain non-INTELSAT

lines of business to assess the extent to which these ventures may result

in actual or potential cross-subsidization and conflict of interest problems

with respect to Comsat's statutory responsibilities. As a preliminary

step to examining these lines of business, an on-site review was conducted

of the operations and activities at Comsat Labs. The on-site review of Comsat

Labs was completed and a staff report prepared in August 1979.
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4. From its initial survey audit and the on-site review of the Labs, t
he

Commission's staff determined that Comsat's involvement in communications

satellite technology development was a major factor in the Corporation'
s

increasing involvement in non-INTELSAT lines of business. The •staff

became concerned (1) that CoMsat's ratepayers for INTELSAT services not

bear an unreasonable burden in supporting Comsat research and developme
nt

efforts which 2rovide a base for Comsat's involvement in non-INTELSAT

lines of business, and (2) that Comsat not utilize its monopoly role

as the U. S. representative in INTELSAT and INMARSAT to gain unfair

advantages in competitive technology development markets. The concerns

were reflected by the Commission in its Interim Report and Notice of Inquiry

released on October 19, 1979, which requested public comment on a number

of issues raised as a result of the staff's initial work in conducting

the study.

5. The staff conducted additional on-premises review of Comsat's operations

following Commission release of the Interim Report and Notice of Inquiry.

This review involved matters related to a variety of issues raised by the

Interim Report and Notice of Inquiry. However, the staff believed that

neither this on-premises review nor the comments the Commission would

receive from interested parties in response to the Interim Report and Notice

of Inquiry would provide sufficient information to assess the overall

industry implications of Comsat's efforts in satellite technology development

and application. The staff viewed such an assessment as necessary in

determining whether Comsat may enjoy competitive advantages in satellite
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technology development markets as a result of its unique INTELSAT roles. The

staff,therefore, decided to seek assistance from an outside source who is

knowledgeable about satellite technology development and has a proven

capability of extracting its implications in terms of regulatory policy.

The staff obtained this outside assistance on a sole-source basis from

MarTech Strategies, Inc.

6. In a memoramdum to the Commission's Procurement Office dated November 5,

1979, the staff advanced two reasons for the sole-source approach in procuring

MarTech's services as opposed to competitive procurement: (1) the tasks

contained in the Statement of Work required a person who specializes in trends

and developments in communications technology markets; and (2) the limited

time remaining for the conclusion of the study necessitated that a contract

be awarded expeditiously so that the contractor's product would be useful

in preparation of a recommended final report to be considered by the

Commission in April 1980 prior to submission to Congress on May 1. The

staff recited MarTech's recognized background and past work in communications

technology development. It emphasized that MarTech's experience coupled

with the limited time remaining to complete the Comsat Study were compelling

reasons to award a contract in an expeditious manner.

7. The contract was awarded to MarTech on January 4, 1981 by the Commission's

Procurement Office. Pursuant to the terms of the contract, MarTech provided

a draft report to the Commission in March. The staff used MarTech's draft

in preparation of certain portions of a comprehensive Final Report and Order

in the Comsat Study which it submitted to the Commission for consideration.

The Final Report and Order addressed a variety of issues concerning Comsat's

73-462 0 - 81 - 20
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corporate organization and operations. It contained a chapter entitled

"Competitive Advantages Related to Comsat's INTELSAT/INMARSAT Roles"

(paragraphs 213 through 260) which was heavily influenced by MarTech's

draft. The Final Report and Order was adopted by the Commission on

April 22 and transmitted to Congress on May 1, 1980. MarTech submitted
2/

a final draft to the Commission in July 1980.— MarTech's final draft was

placed in the Commission's Comsat Study docket file number 79-266 to accompany

the Commission's Final Report and Order. It is therefore available for public

inspection, and may be useful to interested parties who wish to file co
mments

in the Commission's rulemaking proceeding (Docket No. 80-634) recently 
initiated

to consider implementation of the recommendations made in the Comsat Study.

2/ Under the terms of the contract, MarTech was to submit its final
draft 150 days after the contract award, however, a 30-day extension
was granted by the Commission.

.•

11
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William K. Jones - P.O. 0246-0

Professor Jones of Columbia University Law School has been generally

recognized for at least the past 12 years as the senior authority among

law school professors on the topic of economic regulation of broadcasting.

He is also a pre-eminent authority on FCC common carrier regulation. The

purpose of this contract was to gain the advice of Professor Jones on the

design of Network Inquiry research projects and his review of our initial

drafts of key policy papers.

Roger Noll - P.O. 0346-0

Professor Noll of the California Institute of Technology has co-authored

one of the two leading books on television economics and has written

about almost every major FCC broadcasting proceeding in the past decade.

It would have been almost unthinkable to conduct the Network Inquiry without

consulting him. The purpose of this contract was to gain Professor Noll's

advice on the design of our research projects and his review of our

initial drafts of key policy papers.

Ronald Soligo - 0247-0

Professor Soligo, of Rice University, has co-authored leading papers on the

economics of the network-affiliate and network-program supplier relationships.

The Network Inquiry prepared extensive reports on each of these topics and

this contract permitted Professor Soligo to participate directly with the

staff in performing econometric calculations and drafting these reports.
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Brookings Institution; Robert W. Crandall - 0250-0

Dr. Crandall, former economic analyst for FCC Commissioner Glen Robinson,

has published leading articles on the economics of the television program

supply industry. Our own work required us to re-study many Of the issues

addressed in Crandall's earlier writings and the purpose of this contract

was to obtain his review of those portions of our papers.

Herbert Zeltner - Fcc_0255-0

Mr. Zeltner •had for many years been a leading executive in the advertising

industry. He now serves as a consultant to several ad agencies and does

substantial work for the dominant industry weekly publication, Advertising 

Age. He is particularly expert on the structure and organization of the

advertising industry and the growing utilization by traditional ad agencies

of new technologies, such as cable television. We prepared a major report

on the television advertising market. The purpose of this contract was to

gain independent, expert review of our report by a person well-versed in

the industry's daily operations.

Sherwin Rosen- FCC-0256-0

Professor Rosen, of the University of Chicago, is the nation's foremost

authority on the application of hedonic pricing models to economic behavior.

In the course of our study of television advertising markets, it became

apparent that use of a hedonic pricing model would substantially further

our analysis. The purpose of this contract was to gain expert technical

assistance on the research design for this study and review of its Preliminary

draft.
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Professor Thomas Schuessler - FCC-0286-0/0343

Professor Schuessler, of the University of Arizona Law School, has written

the principal legal academic papers on the FCC's 1970 network rules. He

is presently the recipient of a large foundation grant to write a treatise

on the law of FCC network regulation, which will be the only book of its

kind. Two FY 80 contracts were entered into with Professor Schuessler.

The first permitted us to obtain an extensive legal analysis of one of the

1970 rules (the "financial interest rule") which was necessary to dispose

of a major petition for rule-making that accompanied initiation of the

Network Inquiry. The second contract permitted us to obtain the virtually

exclusive services of Professor Schuessler for approximately five months

in the legal analyses of every prior Commission network-regulation proceeding.

These analyses were integral parts of our comprehensive concluding report

to the Commission.

Kenneth Mazer _ FCC-0554-0

During FY 80 it became apparent that we had a need for research in two areas:

(1) a detailed factual investigation of the technology and economic structure

of the satellite and microwave industries that interconnect local broadcast

stations, cable systems and other program outlets; (2) a thorough

compilation and review of dozens of statutes and judicial decisions that

address the question of the extent of the FCC's present jurisdiction to

regulate television networks. This contract enabled us to utilize Mr. Mazer

for these purposes. We selected him because he had previously performed

similar research for the Network Inquiry at a very high level of prOficiency
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and because during his prior experience as an intern at the Citizens

Communication Law Center, a public interest law firm, Mr. Mazer had acquired

a thorough familiarity with broadcast law and extensive knowledge of

research methodology in this field.

Willard G. Manning - FCC-0604-0

Dr. Manning, an economist employed by the Rand Corporation, is co-author of

the other (see Professor Roger Noll, upra) leading book on television

economics. His contributions to this field include seminal work on the

organization and behavior of the program supply industry. The purpose

of this contract was to gain Dr. Manning's expert views on the research

design for our own comprehensive examination of the program supply industry

and his review of preliminary drafts of that report.

Kristin G. Glen - FCC-0854-0

Professor Glen was, at the time this contract was awarded, on the faculty

of the Hofstra University Law School. She has subsequently accepted an

appointment to the New York Law School faculty and has been elected to a

judicial post in the New York court system. Professor Glen was awarded

this contract to provide papers for inclusion in our final report on

Commission regulation of pay television services (so-called "anti-siphoning"

rules) and alternative uses of multi-point distribution service facilities.

Professor Glen was selected for these projects because she had previously

prepared for the Network Inquiry extensive analyses of the subscription

television (STV) and multi-point distribution service (MDS) industries and

she therefore had the unique ability to execute this follow-up work. Her

STV and MDS reports had been released by the Network Inquiry for public

comment and were included in our final set of reports.
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Dennis John Dort - FCC-1348-0

Mr. Dort, former staff attorney for the Carnegie Commission study of the

public (non-commercial) broadcast system (PBS), had been undertaken during

FY 79 to prepare for the Network Inquiry a comprehensive report on the

networking aspects of PBS: The present contract was awarded because

it was necessary to prepare to re-evaluate that report in light of public

comments and to enable the Network Inquiry to obtain further documentation,

where appropriate, for assertions in the report. Because Mr. Dort had

prepared the basic study, he was uniquely qualified to undertake these

tasks.

Lucas A. Powe, Jr. - FCC- 1470-0

The Network Inquiry had a specific need to analyze the extent to which the

First Amendment constrained the FCC's ability to regulate the network

practices we studied. Professor Powe, of the University of Texas Law School,

is one of the most experienced law school teachers in the field of broadcast

regulation and has published more major articles on the applicability of the

First Amendment to television than anyone else in the past ten years. At

the time this contract was awarded, he had also completed an excellent major

paper on another topic for the Network Inquiry.

Frederick A. Raines - FCC-1601-0

Dr. Raines, Professor of Economics at Washington University in St. Louis,

is widely regarded as a leading authority in theoretical and applied

econometrics. As part of our examination of the program supply industry,

we decided to attempt an analysis of some of the determinants of the prices
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paid by the networks for independently produced programs. We had

accumulated data that appeared especially well-suited for these purposes,

but such an analysis had never before been attempted. We concluded, therefore,

that we could not proceed without an especially careful, outside, objective

study of the reliability and significance of our data and the propriety of

the statistical methods to be employed in analyzing it. Dr. Raines was

especially well-versed in these theoretical statistical issues and was

awarded the contract to provide this assistance.

Rand Corp. - Dr. R.E. Park - FCC- 0335

In the early 1970's, the Rand Corporation issued a report by Dr. R. E. Park

that estimated the relative importance of various financial and technological

conditions inhibiting the emergence of additional television networks. That

report is an excellent analytic document and is unique in the field. As

part of the comprehensive, concluding report of the Network Inquiry we

wished to present the Commission an up-dated version of that study, employing

recent data and making technical improvements in the mode of analysis. The

Rand Corporation and Dr. Park seemed obviously uniquely well-qualified

to prepare such a paper. In addition, substantial copyright questions might

have emerged had someone else been awarded the contract and the underlying

computer model system for the project was already in place at the Rand

Corporation.

Mr. Thomas Krattenmaker - FCC-2647-0

When I accepted the job as co-Director of the Network Inquiry, it was with

the clear understanding that I would be free to return to my position

as Professor of Law at Georgetown University for the Fall, 1980 semester.

4
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During the Spring and Summer of 1980 it became clear that the work of the

Inquiry would continue into October, 1980 and that administrative loose-ends

would remain for some time thereafter. Consequently, it became necessary

to arrange to have the Co-Director position filled for an indeterminate

time after August, 1980. Since I had filled that position since June,

1978 and the position was to be abolished shortly, I was necessarily uniquely

qualified and it was determined to handle my remuneration through a

consultant contract because I would not relinquish my position at Georgetown.

I hope the foregoing serves to answer the questions posed in the memo of

October 31. I would be glad to try to answer any questions that remain.

Stan Besen and I endeavored to be especially careful in allocating our

research budget among competing alternative uses and in choosing contractors.

We believe that we obtained very substantial amount of work, at a very

high level of proficiency, from our sole-source contracts and that it may

have been otherwise impossible to obtain comparable output for the

costs incurred.
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SOLE SOURCE JUSTIFICATION

FCC 2797-0

A sole source contract was awarded to John M. Taff, a 
highly qualified

engineer who was extensively involved with allocation ma
tters during

his thirty years at the FCC for two reasons:

° Commissioner Lee needed expert assistance from an engine
er with

extensive experience in allocation matters who was thorough
ly

knowledgeable of the Commission's processes, and;

° the community of qualified people is narrow. Most of the

engineers with the required expertise are employed either at

the FCC or are in private industry in positions which would

involve a conflict of interest.
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Consulting Services to the Separated Trial
Staff in the AT&T Private Line Rate Structure

CC Docket No. 79-246

November 4, 1980

Contract Number FCC-0330, ED-80-14A
1

The statement of sole source justification was as follows: "The

Trial Staff of the Common Carrier Bureau desires to contract with Dr. Lee

L. Selwyn, Economics and Technology, Inc., 101 Tremont Street, Boston

Massachusetts 02108 to perform the tasks described in the attached

Statement of Work. We believe that Dr. Selwyn and his organization are

uniquely able to perform the necessary work, and that a request for

proposals would result in a finding that he is the most qualified bidder.

Several considerations lead to this conclusion.

'!First, the proceeding for which the tasks are to be performed

is on a very tight time schedule. The Commission in its Notice of Inquiry

and Notice of Proposed Rulemaking (FCC 79-565 released October 17, 1979)

set January 7, 1980 as the date for the filing of the first comments in the

proceeding. The Trial Staff was not so designated until an Order

(Mimeo No. 22853) was released October 31, 1979 naming the chief of the

Hearing Division and his staff as the separated Trial Staff. Moreover,

the dates for subsequent filings in the proceeding are February 22 and

March 24, 1980. Thus, work must begin in earnest. The normal time period

required to solicit and consider competitive bids would undoubtedly hinder

substantially the Trial Staff's ability to prepare for and submit timely

worthwhile comments. As can be seen from a reading of the Commission's
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NOI/NPRM, the Trial Staff and its cons
ultants must address some very

complex tariffs and questions concerni
ng those tariffs. Time is of the

essence.

"A review and an-analysis of the existin
g rate structure of

AT&T's private line offerings plus recom
mendations concerning possible

restructuring of those rates are the primar
y tasks assigned to the

Contractor in the associated Statement of W
ork. The Contractor must

have both general knowledge of all sorts of
 rate structures and intimate

knowledge of AT&T'$ private line offerings. The Contractor must also have

the facility to reconstruct or generate rate 
structures. Furthermore,

the complexity of this proceeding requires the u
se of resources such as

computerized data base generation and adept mani
pulation of that data base

in order to analyze and comment on existing and 
proposed rate structures.

Dr. Selwyn and ETI have all of these capabilities a
nd they utilize them

excellently. Indeed, in a recent case (Docket No. 20690 -- AT&T'
s

1.544 Mbps DDS offering), Dr. Selwyn, among other thi
ngs, performed

analysis of an existing rate structure, pointed out i
ts deficiencies and

generated a different rate structure. The Administrative Law Judge in

his Initial Decision (FCC 79D-36 released July 27, 1979)
 adopted Dr. Selwyn's

approach and result with minor omissions, if any. Exceptions to the Initial

Decision are now pending before the Commission. Moreover, ETI and Dr. Selwyn

have done computerized data base work for the Minnesota Publi
c Service

Commission which forms an excellent starting point in terms of t
echnique
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and software availability for the tasks required in this proceeding.

"Accordingly, it is concluded that the contract for the tasks

assigned in the associated Statement of Work for CC Docket No. 79-246

should be awarded to Dr. Lee L. Selwyn, Economics and Technology, Inc.,

on a sole source basis."

8,0 u4,,:talChief, Hearing ivision
Common Carrier Bureau

0
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FCC

J 411/1 E: N J. STUD LE T, INC.
133, NEW HAMPSHIRE AVENUE,. W.

WASH iHGTON, C• 20036

CONSULTING TIME SHEET

Time:

Date:

Client

Gettysburg, 2000.1„ etc.

Location

269
Sequence Number

0800 - 0900.
0900 - 2006'

August 7, 1980

NATURE OF CONSULTATION

Meeting with Tom Campbell at the Bread Oven. Meeting with Perez and LeMasters.

ACTION REQUIRED

Total Used This
Report

EXPENSES  & ALLOCATIONS •

Hours Fee Dollars 

12 hrs $85.00 $1,020.00

a



315

0

FCC - PROJECT, ,Y.ODUS

1. The FCC requirements currently layout to 28 floors in both towers.

This is because of the following reasons:

'a. Large administrative support requirement - 40% of total requirement.

The current requirements should be further investigated to determine

if this is a realistic amount:

135,053 square feet x $16.00 square foot = $2,160,848/yar

b. The butcaus and departments allocated to Tower 2 are the largest in the

agency; when these requirements arc separated into floors, extra unneces-

sary square footai,e develops on each floor. Approximately 32,000 square

feet are currently wasted . because of the proposed stacking plan. It is

suggested that the FCC reanalyze this plan.

32,000 square feet x $16.00 square foot = $512,000/year

c. Proposed open-office furniture creates a 67, (103,000 square feet)

savings. Usually modular furnitere will decrease the required floor

space by 16 to 20 percent. The lower percentage of projected ravings

due to the large administrative support space and the fact that CS

Levels 1-6 are already housed in 60 square feet. The projection was

based that CS 1-13 would utilize modular furniture.

103,000 square feet x $16.00 square feet - $648,000/year

2.. To further reduce the projected floors of the towers, the FCC might con-

sider reducing the size of the offices below current GSA standards. •

3. Does the FCC prefer higher initial costs and lower life-cycle costs or

lower initial costs and higher life cycle costs?

Example:

$16/square foot x 18,650 square feet x 28 floors =.$8,314,880.00

Durable carpet, life expectancy 10 years

$15/square foot x 18,650 square feet x 28 floors = 7,795,200.00

Inexpensive carpet, life expectancy 5 years

Initial Cost Difference = $ 519,680.00

Cost of carpet replacement-in 5 years isith

like quality

$1.20/square foot x 18,650 square feet x 28 floors = $626,640.00

Savings of durable -catpet in 5 years ; $106,960.00
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1000 Wilson Blvd.
Tower One - Phase I

FLOOR SF/FLR USER GROUP GROUP SF EXTENDED SF SF. DIFF

19 13,5790 Sci & Tech-Chief 6,937 6,937

Research & Analysis 5,815 12,752 +827

18 13,5790 S&T-Spec Mgt 7,468 7,468

P.R.-Rules 6,084 13,552 +27

17 13,5790 P.R.-Chief 4,512 4,512

Policy Dev 1,440 5,952

Compliance 4,945 10,897

Licensing 512 11,409

CTV-Spec R&M 2,265 13,674 -95

16 13,5790 CTV-Chief 1,685 1,685

Policy Review 757 2,442

' Research 1,120 3,562

Records & Sys.Mgt 3,600 7,162

Comp. 1,232 8,394

Exec.Dir-Env.Ser 2,196 20,590

Personnel-Train 2,355 12,945 +634

15 13,5790 Exec.Dir-Operation 13,579 13,579 0

Support

14 13,5790 Exec.Dir-Operation 13,579 13,579 0

Support

12 13,5790 Exec.Dir-Operation 1,513 1,513

Support

Visival Info. 742 2,255

Emer. Comm 1,975 6,575

Procurement 1,397 7,972

C.C.-Account & Audit 4,415 12,387

Hearing 2,345 4,600 +1192

11 13,5790 C.C.-Dom. Fac. 9,270 9,270

Enforcement 3,545 12,815

Exec Dir-Record Mgt 1,120 13,935 -356

10 13,5790 B.B.-Hearing 4,380 4.380

Review Board 3,943 8,323 +5256

9 13,5790 AUJ 11,845 11,845 +1734
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FLOOR S.F./FLR USER CROUP CROUP S.F.

, FCC
1000 Vilson Blvd.
Towar One - Phase Two

EXTENDED S.F. S.F. DIFF.

22 13,921SF FOB-Chief 4,464 4,464
Violations 2,246 6,710
Enforcement 4,379 11,089

_
Regional Services 2,499 13,588 +333

21 13,921SF FOB-Engineering 1,684 1,684
8.8.-Renewal & Tran. 9,435 11,119
Sci. & Tech.-

Author & STD. 1,560 12,679 +1242

20 13,389SF S&T-Chief 6,937 6,937
Research & Analysis 5,815 12,752 +637

19 13,579SF S&T-Spec. Mgt. 7,468 7,468
P.R.-Rules 6,084 13,552 +27

18 13,579SF P.R.-Chief 4,512 4,512
Policy Development 1,440 5,952
Compliance 4,945 10,897
Licensing 512 11,409
C.T.V.-Spec. R&M 2,265 13,674 -95

17 13,579SF CTV-Chief 1,685 1,685
Policy R&D 757 2,442
Research 1,120 3,562
R&S Mgt 3,600 7,162
Comp. 1,232 8,394
Exec. Dir-

Eniv. Ser. 2,196 10,590
Person. Train. 2,355 12,945 +634

16 13,579SF Exec. Dir. -
Oper. Sup't. 13,579 13,579 0

15 13,579SF Exec. Dir. -
Oper. Sup't. 13,579 13,579 0

14 13,579SF Exec. Dir. -
Oper. Sup't. 1,513 1,513

Visual Info. 742 2,255
C.C. - Hearing 2,345 4,600
B.B. - Hearing 4,380 8,980
Review Bd. 3,943 12,923 +656

12 13,579SF C.C.-Enforcement 3,545 3,545
Dom. Fac. 9,870 13,415 +164

11 13,579SF OED - Procurement 1,397 1,397
Record Mgt. 1,120 2,517
Emergency Comm. 1,975 • 4,492
OED (Oper.)& Finance 4,585 13,492 +37
C,C. - ACC & Audit 4,415 8,907

73-462 0 - 81 - 21
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FLOOR S.F./FLR USER GROUP

10 13,579SF AL.!

9 13,579SF

FCC
1000 Wilson Blvd.
Tower One - Phase Two

GROUP S.F. EXTENDED S.F. S.F. DIFF. 

11,845 11,845 +1734

•



319

FLOOR SF/FLR USER GROUP GROUP S.F.

,1000 Wilson Blvd.
Tower Two-Phase Two

EXTENDED S.F. S.F. DIFF.

22 13,921SF Chairman &
Commissioners 12,855 12,855 +1066

21 13,921SF Commissioners 9,240 9,240
Q.C.-Chief 3,270 12,510

- Exec. Dir. Main Off. 1,124 13,634 +287

20 13,389SF G.C.-Litigation 3,175 3,175
Legislation 1,335 4,510
A.C. 2,980 7,490
Office Trans. &
Policy 5,695 13,185 +204

19 13,579SF C.C.-Chief 5,295 5,295
Int. Conf. Staff 2,060 7,355
Int. Fac. Planning 2,820 10,175
Int. Fac. Author. &
Lic. 2,775 12,950 +625

18 13,579SF CC-Consumer Affairs 1,925 1,925
Policy & Planning 2,465 4,390
Tariff 6,300 10,690
Gen. Req. 1,700 12,390 +1189

17 13,579SF CC-Mobile Services 5,990 5,990
ECON 4,725 10,715
Credit Union 470 11,185
Health Unit 985 12,170 +1409

16 13,579SF • 8.8.-Facilities 12,295 12,295 +1284

15 13,579SF B.8.-Chief 5,585 5,585
License 7,065 12,650 +929

14 13,579SF 8.8.-Complaints &
Compliance 6,330 6,330

Public Affairs 7,378 13,708 -129

12 13,579SF 8.8.-Policy & Rules 9,620 9,620
Office of Sec'y. 3,500 13,120 +459

11 13,579SF Office of Sec'y. 11,859 11,859
Info. Mgt. GP 1,600 13,459 +120

10 13,579SF Info. Mgt. GP 13,579 13,579 0

9 13,579SF Info. Mgt. GP 13,579 13,579 0
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To` TIT • • It••• T •TT,•
MENT OF SOUCITATION/MODIFIC

. Th,
.OF ONTR cr, Altri. •

• • •Eh

-

F,d,ral Cou-Lunications CommITTTon
Procurement Branch
P.O. Box 19408
Washington, D.C. 20036

7 ,O•114.4101 COOL 1101111 1.001 I
hAT4 AND ADOSTTSS

F—
Julien J. Studley, Inc.

1Stnrei. citT. 1333 New Hampshire Avenue N.W.
Washington, D.C. 20036awl ZIP

Cods)

E

DATED (S.. 0(.,-h 5)

o FCC-033i

1/14/80 (Co. block II I

V MIS WOGS ArrliES ONLY TO AATANDAT&NIS Of SOL iCITATIONS

•ol.c.tat,on • cenerded aT bk., 12 TIT. 0.•c• IPT•T•,•ET T•••• •••••1;•• A. •T •I •T AA, E•,•••.ETTI

e.TTIT In•Ivdes • re.ence Ole solis..• end •nTende.ens nsn.b.., FAILURE Of +OW ACKNOVeltDOe PAINT TO SE SECI,ED AT THE I,SUING OFFICE PITO. TO THE HOU. A.DATE VIM. Ace, RISUO REJECTION or YOU. Of fel I, b, ds... In chenss oRs• sr•sody Tubn,s•d, Tsel. ,honss.sy bs•nsels

!ET sC,,,NTINO AND APPRO,RIATION DATI, T-r.ioTerd)

APPROPRIATION OBAN EE INCREASE AEU TOTAL2700100S&E,FCC,1980 23 25.15_ _ _$30,000.00 $93,160.00
i I. MIS 11100( APPLIES ONO TO MODIFICATIOKS Of CONTRAC15,0.1.1tS

41 0S0(252) (C)( 10 )

The Ona•ee. se. lo..n Weal 17 ..,.d. I. oho.. nund.•••1 conned 'order
_Ljblr] fh• TATA.AET/0,4.... TATT41.1, TAI•vo TA. ,Sons•T sT sT•sna•T PerT^S T•PTI•I'PT.°T.e. IS

- • fned,••• 0.• eco•• rA.TALT•••Tel con••TET. bat taT-TE •TT LIT, IS

Df:tkirTION Of AT,INOTAF, TACTOITICATIC.T 1

By 1-ncre-nting this ord., . listo.d in T.:lock 10, above.

v41

(Mt ‘t‘in.‘6...... _ _ ,
E °00"'O77070,.,„' „1 "°' ""'",

• f%Tf.:•:i4i, (t1.- - - ''.•''''Z'

NUM Of CONTSACTOR/Offte011
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Kenneth A. Gordon )1PR/jf
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meTn orcncum
Asscciate Executive Directo

r ler

so.mc, Purchase Request

TO: Chief, Procurement Branch

Reference my Purchase Request 
in the amount of $30,000 da

ted

September 29, 1980, for the J.
 J. Studley contract.

Take action to cancel this 
requirement by no later than

October 6, 1980.

. -

Thomas Campbelj

L.&

CA.)

-.3

-13

OPTIONAL FORM NO. 10

(N.V. 1410)
GSA FPNISt (41 GFR_)101-11.11

90111.414

tZ,
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g t li ii "1.1" Sireal, N.W. , [Dote I) f p..,..-..,
!'-' 0 ,,,,,',,,,On, D. C. ?V.54 ; i I ' • 1,2:: U• •

---f. vikieoR A ;•TEri TION: Fill in coloons )6) •,* :7), ,eif V os Pa,* .
on Ce-py I cf ri.is kiin and su1:nii1 as your iNVOICE. Rcloin r..py 21or.

ORDER:. Sac Lill'or int.iluclicns on Cogq 2 of I1G s '.
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0527*)(2%:25.1:1)
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Pc f. i• —._ • z___,.,.. ,

live:. fcholule fl—o-. •
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: Z • , ., - e
Appopr ;elk.. . • 270&ioa SUE, . Fo., INV - r .,. • .
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.. E-ra37,•83: • : . .-....
..,- - ... ....:

4 . . . , . r , 1

FE: 
DV: .. 25 • 15 . ''' " . ' ' . . • - ' r- . - ' " '
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Inc 41 &252)(C) ( 3.•)•• ,," ,-!•• - •.; • .,

VENDOR (Nan.. eni er11,,is including ZIP Code) -,-,- : • ,
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TO ---0.-
65(6 Arltngion blvd. -. . , •.:• .,
Foils Church, VA 22045 ' --,
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SOLE SOURCE JUSIIFTCAT1ON

The Agency has an urgent requirement for the performance of specialized

drafting, architectural, and construction services in connection with

office space acquisition. This requirement is time-sensitive and re-

quires expedited action to meet urgent expansion requirements imposed

•by the Congress. The peculiar and unique qualifications of Computer

Science Corp., Arlington, VA, are immediately available and will sat-

isfy the exigencies of this requirement without time delay incidental

to normal 75-90 days in a Procurement cycle.
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L747,.. • 1919 "h4" Street. N.M. 
. o.t• oi order .

'20 , W.,shirpOLn, D. C. 20654 • 
Ijith_2 11 1330

I n s AufnlYIN ,..12, C;pro,
le! pocl o;es ,-.., ,sperS
T m.atir, 10 III, r..tor.

..,. . . .. ....... .

pc,,_-_. 1._. of LL__

-V-VENDOR All Eh 7.0N: Fill in cc !....rins (6) cnd (7), cc!tify as Payee .-

on Copy 1 of thIs kfrn end submit dr your INVOICE. Reloin Copy 2 for
f:.101er -

C:der No. .- .

ic-:76-•0( 2:t25.15)

Bureau Schedul• No.
, . -. •

your copy pi ibe OFDER. Sce instruciions on Copy 2 of this ... Cc-orect No. - • . sur•ou Voucher No.

ACCOUNTING AND APPF0-,RIATION-5.-ArA

,-,,,,,,,,,,,,ion: • 27.)0100 SSE, HZ, 1933 • .
• °BAN:

Requisitioning Oflice/Nombe

ED-S3-16.k•- , • • ,- --- '••• ' •

ON: . .2
5.15 . • •

..
P,rcStase AuthMity ' ..
USC 41 (252((C) 1 3) • -r...

VENDOR (Name an4 address Including ZIP C«!a) . ' •

Cxx:.;=uter Sciences Corporation
Systora Division 14,3edquarters
6565 Arlington Clvd. • •
FcIls Cnurch, VA 22046

SHIP TO (Consig-ea and odd,.,,. inc(uding,- ..
ZIP Cede)

Federal Co-msunications C&:.-Lisf.-,Ic
1919 14 St.,. 14.11., .. Roo!x .648
Washington,- DC 20554., ---.._ ..•...,
VIA - •

Attantiol: iCia .1.6I13:tars
Siipping Point

GOVERNMENT BILL OF LADING NO. • DELIVERY TERMS Delivary required en or

'"'''' 2/29/6.1
---AT

Discount Terms .

Hat

. ,
Purchase

li

Relare,ce yaw C3 WrTtten ,x., Oral
OUOTE, DATED

UNiTED .E--cC A. •

j•• •

11v.0 D every Lk°. stinotir ..e.. .._. ;i..Y..
t-

0
()alive F.O.

q 8" 1-•"' 0, In__. 9
firmturCO-I Z c.. 'Purchasing or Contracting Office

' 1.3'1I-r Lts 1;--'1.s.:1-,Shop?-- __r_,,•:•4A
D•scriprIon Unit U P. ce.,:,::!,7 ''''.n. .

-1517
Qsi,1",',Zi tali

--17F---iii- . .

1. Sarvices, nen-porsonsi, r:::Ct3SSZirY to
provide all plant, labor, ?Lai-oriel
end engiao.iring exprtise to propare
office lan.lsoz2pin0, to pe.rforns
Inspection sc:rvicas of in-progress
and cal:plated cork, and to assist In.
preparation of a stater.ont of work
for office landscaping and to inspect
construction of sa•le, .

CO3t of this work not to oxceed
$10,000.03

, (4

Job

(4

;10,000.'0

(4)

1 S10,000.0C

.

'- L.L.;r

- .:',".. ;---;

-__

•

(4)

r--

•----

•

.

n

i---
• ..L.or

' -. (.:.,

. __j

• . , •• "0. .,••••=•••:.
(CHECK ONE) [TO Small DLer.• CD Inter-Governmentol TOTALS ----.-11.•

10,000.00,'
SNIPMENT

1.10,ABEN

•AATIAL DATE RECEIVED

. 

.

j WHEN MATERIALS AND OR SERVICES
_.'

HAVE SEEN RECEIVED •

SIGN, DATE & RETURN TO

PROCUREMENT DIVISION
-, 

/

i . ' IMMEDIATELY
*

/ '...--,--",/ • .4.-,..4 2//kb

AL

RECEIVED •ND INSPECTED ATt

REPORT OF REJECTIONS

SIGNATURE OF ALIT...Oar:ED SO.S. GOV•T

REPRESENTATIVE RECEIVING MATERIALS AND

OM SCR VIC.

.•

DATE

yorLE
S...n.tur• A'

'IS: I,.,, or: 17 ;7 ed. s-r-R-ErriviNG REPORT (Procurement Division)
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dm a,
612:
3
SOL; Ai-37IN'ICATION

The Agency has an urgent requirement for the performance of

specialized drafting, architectural, and construction services

in connection with office space acquisition. This require7ent

is time-sensitive and requires expedited action to meet urgent

expansion requirements imposed by the Congress. The peculiar

and unique qualifications of Computer Sciences Corp., Arlington,

VA, are immediately available and will satisfY the exigencies of

this requirement without time delay incidental to normal 75-90 days

in a Procurement cycle.
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FCC-0:7:37 Deaiean iraP.

RFM0-16

_
•SSAC BY -T —
Procure,eilt Branch
Federal Cor,unications Co,mission

P.O. Box 19408
hi,...ftc. D.C.  20Q16

-onuot• 1,, be cc•,,,,o 'co 'noon 1,41011/

SOLICITATION

9 St sled effers in end 6 r:Ch?ies lqr furnish., the ',pl.. or se vines in the Schedule will be received at the place spacified in

if ha,drarr.ed, 1,1 Me depos,Tory 
0,

  until  7.-7.-80  local time 4:00 
(Howl tC.re)

I En20-23A

SID Of oth, ow, block lc

f 1,and carried: 1229 20th St.,N.W.
Room A-104

Procurement Branch

II this is an .1:!.i:t1sed sohci,tion. offers will be pub!. ly ap,ayd at that lime.

cAurioN - LATE LFFERS; Se,- pan. 7 and 8 ol Sol,rarion lostrueriont and Co-odroons.
All all,,.;subaect :o the .0.1..ing:

I. The Solici,,ion'tnstrucilo.a and Conditions. SF 33.A.  7-72_ 3. The C.c/iedule included heiein andIor attached heret0.

edition sPaS is altsebad Or incorp0111 led herein by referent!.

2. The General ProvIscris. SF 32. 

altkiched cv incorporated herein by reference.

edition, which iS

ION INFORPAT,ON CALL Milne & Telephone no.) (No col,ct call1)0.

4. Such other prosisions, epresentelionS, certifications, and specifics

as a, attached or incorporated herein by reference.

(Arrachn•ents ere listsd in sehethile.1

SCHEDULE

i3 Mu NO II sureLICS SER,CES 12 0,NTITY um., 14 unlit eitiCE IS ',AC-NT

1. Services, necpersonal, necessary to provide all

plant, lal-.or, material and engineering ex-pertise

to :reTare office lands -aping, to perform

inci.ection services of in-process and completed

work, and to assist in preparation of a
c-..1..”..-..., ....r 1,,srl, I,,.,. ccifi.-in La1.(nrrininr, and In

1 •

H.
.

1 nsnect c,

job

net

inlefini ie o_pentilv

• me.ucti on of s

OFFER pages 2 and 3 mus: else be hilly co.nd clad by offaror)

cc.implianCe wilethe above. 1,4 unicisyried apas 1 hts of ler a .cerned within calendar days ISO caenda• days dnic. a d.,etentl,e,

by re alien:4 lions the dale foi ie,eipt 01 °Heil specific, above. to Ito nith any Of II eon, upon vkich pulp,.re ally. eCi at the pf.ye Set opposite •

ye SI,At ....esioatect point Is). within the time SPEY., Me in the schedule

• DISCOUNT FGP PAYMENT 'See SF 3.7•Al

vOC•.::NDAP DeorS • 20 Cc. ENDASI DAYS C•t EN^AR % CAL END. DAYS

17. OFFEROR CODE L 1 fAC:iii r COM I

COMPUTER SCIENCES CORPORATION, Systems Division

6565 Arlington Boulevard
co.., Sten
41.111.0•1 Falls Church, Virginia 22046

coo, ..., to. ( 703) 533-8877
c-.K. 4100,0112 ,2 floni oncie - vow siicA SrAwdo*

AWARD (To 1i complCed by Goverr meat)

la Nak.tE ANO TI1LE Of PE.Sorc AUTHORIZED TO SIGN °FUJI -
(Ty, Pnn7)

R. W. Steele
Vice President

I
20 L/11ER OAK ,

3/3/80

.. ACCEPTED •S 10 ITEMS NJA,LNE0

all
',=7 individual
delivory orders

23 ACCOuN I in.G AND weeROPRiel ION ()ASA

APPROPRIATION OBAN
—

EE—
25.152700100 S&E,FCC,1980 2)

I sulIN.T en.C.CES/4 capes criuss bine"... secicI1iver

10 ADDRESS ...D.. •• El, DCA 7
23 NEGOTIATED 10 U 5 C 230ctei f I

PubSurtN1 TO
x II U S C 2S2icl 110 /

6 •OtAiNiSTERE Be COIN 77 ecetsciEuT WiLL BE MADE eV

Finance Officer
191q M Street, N.W.
Washi ,U,n, D.C. 30554

CC1441

. r.i.ME Pi EC, , Of ,EP , f,ix• co, einno

Ker,,th A. ('or or
CJG

.ITE0 STATES 0

illci-gnature a conbacfmg officer)
30; 

OAK

3-540 ,

t.

Standard Form 33 Pipe 1 iREV. 3.1
Prescr.bed by GSA FOR 141 CFR) 1-4 e

•
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• _JJNITED STATES GOVERNMENT„
memoranc_um

Associate Executive Director - Operations

Sole Source Justification for Julian J. Studley and
Computer Science Corp. Contracts - FY 1981

TO Chief, Procurement Branch

As you know we have two important space projects underway:
Gettysburg Consolidation and Exodus. The Studley Company
and Computer Science Corporation have been deeply involved
in both projects. We are now within a few weeks of completing
the lease on Gettysburg and the Exodus project is still
continuing. Given the detailed knowledge both contractors
have of these two projects, I believe it would be substantially
disadvantageous to the Government to go through the competitive
prccess and the necessary delays on both space projects.
Therefore I am requesting that sole source contracts with
both companies be initiated for FY 1981. I have attached
the appropriate A-78's.

Thomas P. Camploll

Attachment

(tr) RECEIVED c?..cL
0 SEP 2 9,/94i6 6;

Buy U.S. U.S. Savings Bonds Regularly on the Payroll Savings Plan OPTIONAL FORM NO. 16
(REV. 7-76)
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.TINon Associate Executive Dire
ctor — Operations

zuruEC- FY 1981 CSC Contract

To, Chief, Procurement Branch

UNITED STATES GOVERNMENT

memorandum

I have recently received Computer Science
 Corporation's proposals for

their FY 1981 efforts on our various space projects.

At this time, I would like their FY 1981 contract 
to total $30,000.

This amount will provide $24,600 for Gettysburg
 work and $5,400 for

miscellaneous work on the consolidation project. No additional work

is necessary on the Washington project.

Thomas P. Campbell

Buy U.S. Savings Bonds Regularly on the Payrcti Sart
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TN 0, Chief, Financial Mansgement Division

Sole-Source Justification

TO Chief, Procurement Division

(T) UNITED STATES GOVZI

memorana-
/111.y,/

This is in reference to cur Purchase Request to contract with Julien J.

Studley, Inc. for assistance in preparing our upcoming office space

solicitation. As you know, the Congress has included a provision in

our Fiscal year 1980 Appropriation Act to allow us to directly lease

office space in the downtown Washington area. We have been seeking

office space since January 1978. Therefore, it is essential that we

move as quickly as possible to acquire the space as soon after October 1,

1979 as possible. To do this we need immediate support in this new and

complex program. Therefore, due to these time constraints, we believe

that it is appropriate to obtain the services on a sole-source justi-

fication.

Thomas P. Campbell

Buy U.S. Savings Bonds Regularly on the Payroll Savings Plan opi.i.N.,,eRm
FICV. 7-76
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•

Bureau Voucher No..

ACCOUNTING P.:, APPROPRIA fiON GAIN ..--,
-

Appropriation: ' 2700100 StE, FCC, 1979
'OBAN: 23 

•
R equisitioning CfFice/Number

ED-80-3A.
EE: . 25 . 15 •

.ON: .
Nch.ao Actbority • . •••• ... . •
USC 41 (252)(C) ( j)

VENDOR (Name r.-.1 or:chess including ZIP Code)

. .

• . -• . -

To . Julien J. Studley, Inc.
1900 M St., N.W. -

• - Washington, D.C. 20036

SHIP TO (Consigr•e• and address. Including . _ "
ZIP Code)

,.:.
Federal ComiunIcations

Commleslon ,
1919 M St., N.W.,• Rm. 04$'

VIA Washington, D.C. 20.5:4

. • ...., :.• : , s.,..r7. 1...-:1 '
Shipping Point

• "
GOVERNMENT BILL OF LADING NO. - 7' I DELIVERY TERMS

•• . • _ , .
Delivery required an or• Discount Term's.' -
before: •. 1C130/791 list -36-

-A--m7ur.chas•

:CX .
R•fer•nce yin'', , .. 0 Written Oral -
QUOTE DATED , - • ,:- - - .

yN1TED STATES or

•,•7.-•,,, -,,,,
Deaver, --- - - 1-47 Destinetson •

.4-•"•,././ 'Y'S,1,:f.,,..... I. ,..! ?"--,...,.1:4` A .1 __f..... ' (A.", •
,Delivery 'F.O.B. ,'. I• '' • 

-
_ . r - p Origin. -

Si,•ta, of Auth. Pl.., • Ing 4, Cony. ..U..4 01//ean

qv ii. - ''' "' 7.•- • . •••••,,,.:pesriplion. ' '' - Unit F i,,I: (kronsldzre

...fp"
A', cunt'' .. .

-2;,_'jlii.Quantity ...mow.'
Shipped /plod ..,

—73• (1) ,• . •• •• -

Services,' lion-porsonal,..necass3ry
to provide consultant-service to •dayiS680.0C
assess the availability of office
space in the Washington, D.C.D,C. 6
Gettysburg, PA .areas and to provide
assistance in preparing a solidi-
tatIon for space In both areas.'

. . . . .
• ••

• •
• . • .

. _ .. •
.. _

(3) t3)
•

'OCT

()

13

.

997g.

.. (5)

S8,84.q.00 .*:
.-
• ...

---

- -LI" •
• - : - . 5

-• • .
t '

.

Ok•••
. ,-:

...

. ..:

•
• •

. ,
-

.

•
(CHECK ONE) (=email El Largo 1:3 Inter•Governm•nto TOTALS 18,840.C'
Soil 
NUMBER

Anti. o E RECEIVED
•
..

•
•

WHEN MATERIALS AND OR SERVICES •..

.. ..

HAVE BEEN RECEIVED • . •
. .. •....:-.

SIGN, DATE & RETURN TO -

PROC • EP ENT DIVISION 
..

,

i

.d'IS:cnoc!•1161 -.'

..

RECEIVED AND INSPECTED.ATsI
.

REPORT OF REJECTIONS

. •

SIGNATURE OF AUTHORIZED U.S. GOV'T
REPRESENTATIVE REGEIVING MATERIALS AND
OR SERVICES

.. - . . .

.. . ..

DATE

—'''" ' D •

itE ham 117 1, 7 ed. ' • RECEIVING REPORT •rocurement Divisidn)
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SOLE SOURCE JUS=IFICATION

Services, non-personal for the following tasks:

1. Paced on the FCC space requirements, which will be provided,

assess the office space availability in the Washington, D.C. and

. Gettysburg, Pennsylvania areas.

2. Provide assistance as required in the preparation of a solicita-

tion for space for both our Washington, D.C. and Gettysburg offices.

3. Mrs. Pryor's work on 2656-9 qualifies her as a sole source for this

new requirement.

W
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•
a-rmi E, FOR riA110rFAL DEO LL.3I L,IDEll 1,5 al.c „•:,Lar... 'DLL OLAS —RES F— A7, OF.„

OLICITATION, OFFER AND AWAIT() RA 1
(Poe Ins? od,o1 NO. 2 SOLICITATLON NO

RFP-80-10
FCC-0332 apyi R1 !SID NFB• n1i327 ltPt

BY ODE -1

Federal Communications Commission
Procurement Branch
P.O. Box 12408
4ashington, D.C. 20036

5 DA1 E i53,13 REOL0,1110,41.10ehA, RI DUES, 5.3

1 1 1' ED-80-13A
;DURESS ,/ LP TO / I/ 0,5,, :roan o,1

aenooLuod C'e•or soon I he tens..., n.c an .11 110 nOefiff

...-934504"A fiDN

ssaied offers in original and copies for furnishing ;he supplies or services in the Schedule will be leceived at the place ,ettf'biock 8.o,

irs,ndcarried, in the depository located in   until 

V, is an advertised solicitation, °fiefs will be publicly opened at that time.

- LATE OFFERS: See pan. 7 and 8 of Solicitation Instructions and Conditions

•. • cffers are subject to the following:

• T., Solicitation Instructions and Conditions. SF 33.0

which is attached or incorpoiated y reereRce.

Tne General Piovisions, SF 1  edition, which is

,,,ched or in ed herein by reference.

(Date)

3. The Schedule included herein and/or attached hereto.

4. Such othei provisions, representations, certifications. and so,cificati,ns

as are attached or incorporated herein by reference.

(Attachments are listed in schedule.)

SCHEDULE

D SUPPLIES SERVICES I2 DUANTiTY . la UNIT Pace IS AF,UNT

1. Services, nonpersonal, necessary to provide
consultant services to assess the office space
availability in the Washington, D.C. and

30 DAY $680.00 . .".:0,400.00

Gettysburg, PA, areas and to provide ass isstance
in preparing a solicitation for space in both n
areas. Set •oo V.on scn,foole P4o, 4

OFFER (pages 2 and 3 stunt also La fully completed by offeror 1.1-1

vaoth Ole above, the undersLgned agrees. it this Ciller is aoyepl,dsotltstt calendar ri ys fta3ars.rsdar days unless a chflerA•t peril a

.ned by the offeror) frorn the date for receipt of offers speced above, to furnish any no all items upon which miciffaje•olteled at the setr,osi•.55

St-lotted at the designated point Is), within the tirne specified in the schedule. •

1,312N1 FOR PROM, PAyMENT LSe• par 9 SF 33.AL

IO CAL ENDAR OATS 20 CALENDAR DAYS 30 GAT ENDAI DAYS
,

A CAL,O,

--•

- OFFEROR CODE FACknaCCOE

;;...47 Julien J. Studley, Inc.
I 1333 New Hampshire Avenue, NWStot
8th Floor-Washington, D.C. 20036

Is CODE AND TELAPFLONE NO OF

C•er• ownonanee oneness os dollsown from *bone - wooer sc. anatoss on Se:m.0

t, NAME AND TITLE OF PERSON AU1HORTSC S,N C1eR
Typo ot pFLRF/

/- .1" Q -e
19 SIGNAT

1
AWARD ( To be completed by G vernm lj

PEP DATE

a.C.7.f.FIEL1 AS IT/ ITEMS NUMBERED

All

22 AMOuNT

$20,400.00

23 ACCO r 050 052 el,Eaa I ION DAL
OBAN FE

2700 E, FCC, 1 0 23 25.15

SF.3,1 oNvOICES t• copes ,,niess pie..., Specohedl

-, FTLORE SS SNOWN IN BLOCK '

25 NEGOT IA1 ED 10 U St MOO I

.1°'''''SijAHT X on US C 25910

.1,... FLISIEKO BY CODE 27 PAYMENT Olt IRE MADE BY CODE

Finance Officer
Federal Communications Commission
Washington, D.C. 20554

•...•., (a; cr,I4Acloa, OFF ICER , 7,P. ix Pi,.
•

Kenneth A. Gordon MPR/eh

29. UN 0 STAT OF AV RICA

BY

(1,g;fote contractulg officer)

... a...•iitt :iafif

, f : ,,,,

A•••0 •••11 he er UV Ih n- S:amtvd

Stoncla•O P.;e 1 iiiEV 3-271
Prescribed Cy GSA. 019 C .) 1-16 101
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. - -

---V,'il:•75-..E7 17.,, JO. ;Ult. -117/e/ — . I ••••,? •• :1

CANTRAI WV,. ADA1,1411A1/0E4 AMENI>:,,i.ENT OF SOLICITATION/MODIFICAN OF CONTRACT I 1
ND PeX. RES NI C111 1,6101 

,`

I AmI,C4•1141,•,:,•ttita NO 
1 a 1,., t, / y .,,,,...,,,

#1 zi I 1/80 F:7-80-2A I-

Federal 0c,mun icat i ons Cerr

I

., :.•-• _ i on 
....

ProcureTeilt Branch
P.O. Box 19408
Washincton, DC 20036

R. CON7ItAC70. •

NAME AND An1ESS

(   thy.

J., ZIP

CODE T 1.3,11111 to.L L

Julien J. Studley, Inc.
1333 New Hampshire Avenue, NW

Washington, DC 20036

L_ Attn: Barbara L. Pryor

1"41'1CAAT'INCIN°:10  

DATED 414.4

., FCC-0332 

1/14/30
CATED (Cre 41,4 III

1HIS S1OCK AN., ONLY 70 AMENDMENTS Of $01101•11ONS

•.••• ;••..det • ,t,•••••• lo 11.• Del,loCor ond c,ndmv, FART:. Of YOUR ACR,,,111.1•1N1 TO EE 
RECEIVED Al IHE IS, NG OFFICE PRIOR 10 THE HOUR AND

DATE /RECIFIED NAY RESULT IN REJECTION Of YOUR Off. II. .NN el c•-•cndn-R. yos ...• 1. ,•••• •• •,•• 0,•.44 cLong. ̂ BR IN br

. 03AN EE INCREASE ADJ TOTAL
2700100 S&E, FCC, 1980 23 25.15 $21,760.00 $42,160.00

II. THIS kOCR ONO TO MODIFICAIIDN5 OF CON1%.C7,0101/1/

to
Th.. c„, „„..n„... 4 I LISC 252) C) (10)

'o-ecfN conboo . Icoh -1,0 12.

12 DE SCATP1101.1 AmE,DmEN7/MODPICrilON

By changing -1-.4 quantity of this contract to: 62 days.

2. By irL9feasingd)his contract by the amount listed in Block 10 above.
-4

371 By changing the completion date for this contract to: September 30, 1980.

13. i' 1...' • 
.. 

0 f:"L"..;::,!:.g.IC:.:', ".! 0(000(0 0 C.,...3AC1011.01/1ROR T3....0,-,IND 1,23,1C.N 1,-..t.DOcUmErff AND .17:...--...5___. C001$ 10 isG 0,,ect

. ...... .t.31/,,,G.t:17(10,0111 (I , 13 ,r,,,,,,t, or ......,..c•
,

. I' ,, , .7...... ts 9-.,-... ,..::•-. c.,..:
- , 

13 ,14N 13RE. N. TIM Of 3.41 ( rit• .• ;;--,,t f , la DAll 114,40 13 NA.. OR COII, SACI1NG ON ',IR , F V• oR (NNI 9

Peter M.•Speier
K.nnolh A. GordanSenior Vice President
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: C.N•le.V1.1.vc:11,3.,f1c.;;:••,::1,1:1,:sCrf 1 AMEN.ENT OF SOLICITATION/MODIFlC.A. Vol OF CONTRACT I

• 
, lf•ICIIVI Dell 13 11101.11,4,1,10,31 1,...A1 NO

I

; 4 4.( t.1,44tr, 44X111,41.4 '40 I A f ,..4C, /40 (if apphda,,,,

?! 1(3/83 F.P-P2-40A
. 

, ! •Etuf D Al ( ',)f. F-i ,„,,,
redcra I Co, _ni cat ions L. • • ; •-,-:; i 07, I t

I

•

Froc,reMent E.:ranch
P.O. box 1.08
Washington, .C.C. 20036

C0N,Y.C101 CODE
.40,..41SS

• I—
Julk-,n J. Studle, Inc.
i333 New Hampshire Avande, NW
Wahihaton, DC

4.4 IIP

DATED (See btni 9)

1.,...DifICA1.0., Of

FE C311TRA(1/C.,..11

1,7ED  
14/80

  art V..) HI

• le, I., efellEt 0141 IO emEND.NTS Of SO:, • 0.0.,3

44..44 .441,4...4,44,4 go .S. and 4-.44c -or. nee,bt.s. FAILURE Of VOUt eC,10W1(EsCEentee1 10 AE RECEIVED Al 1. SSU1NG Off ICE PRIOR .1. MOVA AND

°All PICO ICC 4.4., 0500.N I/11,CM Of TOO _,11111 If. ley ',fee of 4.44404,4. yo. 4••••• t,,,e on o•••• el•eode eNd. chonge me, be nve.le by •••••2•••••

ACCCUNT44:: 4.4.0 .41,10f, D•TA (11

APPROPRI AT I Ole OBAN INCREASE
2733130 SuE, FCC, 1933 23 25.15 5..21,000.00

1•e•S b•OCS e.fr•ItS ON, 10 ee0Dtfl,•110NS Of C.,,KACTS 'ORDERS

41 USC  (252) (c) (10)

•

• 2 r•SC.•,,,,•• 0, .• ICA110.4

ADJ.TOTAL 
4/,3,160.00

1. By increasing this contract by the affount listed in Block 10, above.

••• weel ttenebbons •••• ,,,,, ence.I Woe% 11.

13.
r401 4100400 121

.4 ,4,4441 (0.4144.00.'0,,140.

.i.--14.4•44 ANC 0111 lie *me

-19-1P
330,2:421,1113 10 ISSUING 011101

IS,e•-••

I. NARY CO3R4C11,40 03C1I 37

l7tnneth A. Gordon MPR/eh

0/.0 31.444,0

-
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,$TANDATEI FORM 30. JULY 1166 . Fn.
0E0E1A1 SERvICIS ADS,NISTRATION AMENDMENT OF SOLICITATION/MODIFICATIoN OF CONTRACT
TED. FR.D, PEG. 141 CFR) 1-16101

I AMEN...E•ar'm000lc6TICa4 NI).

S. I$SUED IT
Federal Communications Commission
Procurement Branch
P.O. Box 19408.
tf.as.hington, DC 20036

2 ETTtcliVE DATE

/
(11DE

3. RE°, ii-.0...PURCH4SE RIOUES7 NO. 4 r,,ECT NO r i., andi,.,

6_ A2m,•:RED er e If .iber.th. ,t 91,6 5) , fou.

,

7. CONTRACTOR CODE E.--"-------1 F.4C11-171: COIIE

NW

a
AMENDMENT OF
0 SOUCITATiON .0

NAME AND ADDRESS

r- Julian J. Studley, Inc.
1333 New Hampshire Avenue,

rs,,,,. do. Washington, DC 20036
•,,,i IIP
(at)

. L .
•

—I

__I

DATED (Cr, ONE 9)

E z*DT,F.,.:.;'..... o4 ,„..„ FCC-0332

,,1 /3 4/80 (Cm bha 11)

1 T. MOCK APPLIES ONLY 10 AMENDMENTS OF SOLICITATIONS

0 .... ob.. monk...d soliciroSion is ennendnd os sot forth in block 12. The how ond dors. spHirred for mcerpl of OITers 0 :s esriridnd, 0 is ned eanendod.
01.on ....st oct a...ledge nts., of this omendmont p.r..• to the hose ond dots, sp.,. in I.• solicitorron. or os amended, by one of the fa, , meNmist
Ill. ,,,.. and rt....Mg—mores of TS, ornonYIN, (b) By ocbno.tidoino ,.., .1 +.. c.o.d.., on •osts copy of Mr oRor sobooted; es (c) By sepo•ote It,. rm ....prom
mtliclo :NW. • oefesenco to the solicise.on ond omend-•nt mombo.s. FAILURE OF YOUR ACKNOVAEDGEMENT TO SE RECEIVED AT THE ISSUING OFFiCE PRIOR TO THE HOoT AND
DATE SPECIFiED MAT RESULT IN RE1EClION Of YOUR OFFER. If. by ..,to• , Mos ....on...Too sko,• lo sk..9. nn nTi. obootfi1ob,,,,. Tosh shonEto moF b• mod* 4 ...'S•°.
so len, 000.ideel swat Hletoom or Ton. macs soloton. so th• soli...Con ond this omondmows, end is ,,,, ,../ R.o, 1. Mo oPon•ng Ins., ond an10 sPos,...

lo. .ccov,ING AND AFPROPIRATION DATA (If ,,,,,,...a)

APPROPRIATION OBAN EE
. 75..11___

[(CREASE ADJ TOTAL

blear 12.

--

2 700 100, SAE . FCC_,19_241 23 $98,320.00_s5,16a:_no
'I. THTS 160,A AFT. ONLT TO MODIFICATIONS OF CONTRACTS/ORDERS

41 USC (252) (c )(10)
1. OK,. se1 for. in Mod 12 roe mode to , A..* no.b.od co.odlon.r.

(b) 0 The ob.. nomtn,seTtonttoct/o.d..s mod,red to reft.t the ochnin•suoti.e
m 0 Th.s S.pp'emontol Aores.n•nr ,s rrn.,4 ins. ,.•,rorsr so 0..,thoris, of

Is .rodAss 1, obese nombr.oel coot•ost os .1 Car+ in bloc' 12.

changes (aHls os chonges in paying office. o1'pgc6'o11on ,sro, et. ) se, forth in
-

12. OfSCRIZ:ON OF 01ENTWENT:m00IFICA11014

1. By increasing this contract by the amount listed in Block 10, above.

_

•

11..0 es rewittod Iwo, dll N... OINI caddie.* ,11. sloo,nons rolo.ense4 ,e, Meg, 111. Gs honesch.• shonood. nrnein unchanged and 4.. Itleme and elect
13.

CONTRAC,ovarttoa is N.J.° To SIGN THIS OONMENT AND *ETON CONTS TO ISSUING O..

Id. NAJAI OF CONTRACTOR/OFfEROR

SY

17. UNITED STATES OF ...ItICA

V
a.....,,..5 penal 015....dhi 0.4 

-. 
• (5.s....4 el Ca4..304.. °Kw(

13 NAMI 040 TM Of SIG.t. (Ty)e or frets,/ le DATE S*CoT)D .,..1 OF CONTRACTING OFFICIO I fs/rs dr P15RF2

Kenneth A. Gordon, MPR/mr

I, DATE 501410
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fit —cm...0 1004 30, 1,1 1960 •

Ft0C. 00 141 Val T-•• t01
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9224";80" "::1;f8.3:.47:" 1." 
"*.j. 

." "11'.

_

• cm.* 1 .z.,..SIULD 91 a/ Med 11

Federal CorAnications 
_

Procurement Branch

P.O. Box 19408,

Washington, D.C. 20036

7. roper.mot cove I 1.1r99 
RAUt AND ADDITSS

I— 
—1

Julien J. Studley, Inc.

1333,rcw Hampshire Avenue N.W.

Washington, D.C. 20036

15:,1114111).
errs**. Ora,

ZIP

A Ors::VglArig. NO

DAM,

OrgITICA=0(11 NO FCC-r0332

1/14/80

V TKS DOCK 99'91133 ONLY TO AMENDMINTS Of SONCITAIIONS

0 no oboe* kantraol uo'inrYon ft sruondN1 so. NON Wank 12 .5. ho, o..o Joie got.foll lue ranto• 09e.s 0 n ••ioneent. 0 :s nor e•knoed

CPIs.. must eellaner,d, •use•pI tlus oneneneni pno• k iho ono du. iso robot...on. or on aurn.leel. by one of Tne foNou•ne

1.11, •gol uthoning—eup4. of Vus .,..,d,.,,0. 59 by o•L•ouledg.no 
••ist •1 e.•./.e.i etrel. cop, el the of le, Sy typongo

.343 inc.,. • 00000 en.* to Ito solitaolon end emeAdmen1 
TAIIIJR1 •OLIN ACKNOWIt DC( Y3NT TO If itiaiNLD AT TN( 

15.51.PNG Off ICY Pt•01 IQ Pelf NOUN A.

0ATIT 3,101110 TAA1 mutt ItInCrION Of YOU. OM! 11. 3.• ...rue el r• • ono,.••••• you N...., en 4,94” o,••ady km, then, noy 5. —..sy by kieg.o.•

or lel, p.,.:41.1 ,r1rd5 le.e•enc• To the tolie.roYon rarrrorrefrr,o. 4,0 mon•os1 p*.e. le The Juen.ng 1kuu one Joie spue.Ced

.0 ACCOVNTING AND AIM-TAMS DATA (if reYnTYYd)

APPROPRIATION OBAN EE 1NCREASE Aru  TOTAL
2700100S&B,FCC,1980 23 25.15 $30,000.00 $93,160.00

11. 503 3,--0iTI A71.1.119 OKI To Ay...boa.999 or cor9'1Scts•C9i.tis

n„, „.„...a.. ......d ,. ,..,.., ,.. 41 USC(252) (C)( 10 )

15. a..., .... 5, . T•luek 19 n.• :X.. 10 , uSoo n•on,••••J 0.......441.

IN 0 , .t S. .......1. ,..4 tom..0 ,e.d..e . .. ad., of ft • a r•tr 0.• lul— • ono... 
,,,,, ;••••••. o• .5unge• • pop, oVue. coo :pioi•en ,n.n. en / •e, Tn.' . 5...` .2

N •he oboe. ....,,e•ed erne. es set jar. ••• bleak 12

I: IXICUPTION 01 4,N3n•TNT NOONKATION

13.

1. By increasing this order by the amount listed in Block 10, above.
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