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CITIZENS' RIGHT TO STANDING IN FEDERAL
COURTS, S. 680

FRIDAY, OCTOBER 12, 1979

U.S. SENATE,
COMMITTEE ON THE JUDICIARY

'Washington,D.C.

The committee met, pursuant to notice at 9:47 a.m. in room 2228,
Dirksen Senate Office Building, Senator Howard M. Metzenbaum (act-
ing chairman of the committee) presiding.

Present: Senators Metzenbaum and Thurmond.

OPENING STATEMENT OF SENATOR METZENBAUM

Senator METZENBAUM. The committee will come to order. Today we
begin hearings on S. 680, legislation that would strengthen the rights
of citizens to bring Federal court suits challenging unlawful govern-
mental action. More particularly, this bill attempts to lower technical
barriers to suits against the Federal Government—barriers which have
been created through restrictive interpretations of the legal doctrine
of "standing."
The bill currently before us is the product of a significant group

effort. Members of my staff and the staffs of Senators Kennedy and
Ribicoff worked with the Department of Justice on the issues under-
lying this bill for over a year. The Justice Department endorsed a
similar bill introduced toward the end of last session and has en-
dorsed the modifications made in this year's bill.
This measure also reflects the commitment made by President Carter

to improve access to the courts. As the President stated in April of
1977, support legislation which will give citizens broader standing

to initiate suits against the Government, in appropriate cases * * *

Relaxation of present standing barriers, the President said, will "en-

hance the consumer's influence with Government without creating

another unwieldly bureaucracy."
I could not agree more with the President. Legislation such as this

is essential if we are to make Federal public officials more accountable

through the court system to individual citizens, individual small busi-

nessmen, and others who are subject to governmental regulation and

who are the intended beneficiaries of Government actions.
"Standing" is a technical legal concept involving the right of a

plaintiff to present his or her case in court. The question is whether a

person has a sufficient stake in the outcome of a case to insure that he

or she will really fight that case. In this way, those with no real inter-

est in a suit will not be able to tie up scarce judicial resources.

(1)
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Recently, however, the courts have been narrowing the class of
persons entitled to sue through an overly restrictive definition of
standing. For example:
Low-income plaintiffs denied medical treatment at a hospital have

been barred from challenging an Internal Revenue Service ruling
granting tax-exempt status to that hospital despite its failure to serve
indigents at the level of its financial ability.
The Supreme Court has barred a mother from challenging the fail-

ure of law enforcement authorities to enforce a criminal child support
statute in favor of her illegitimate child.
Low-income minority plaintiffs have been denied standing to chal-

lenge a community's exclusionary zoning ordinances.
Citizens and taxpayers have been barred from challenging the

legality of Congressmen's participation in military reserve units
despite the constitutional prohibition against Members of the House
and Senate holding offices in the executive branch.
These are but a few of the instances where barriers to "standing"

have hindered judicial consideration of the merits of citizen and
business complaints against illegal or unconstitutional governmental
action. Not only do such decisions deny needy plaintiffs access to
justice, they waste valuable judicial resources in the process. A lead-
ing "standing" case, Simon v. Eastern KentUcky Welfare Rights
Organization, took 5 years to wend its way through the courts only
to have the Supreme Court throw carefully considered lower court
opinions out and dismiss the entire suit without any decision on
important legal questions about the appropriateness of tax exempt
status for charitable institutions.
Even where standing is ultimately found, significant judicial re-

sources are frequently wasted. In Duke Power v. Carolina Environ-
mental Study Group, the plaintiffs' standing was ultimately upheld
but the trial judge felt it necessary to hold a 4-day preliminary trial
and to make detailed findings of fact in order to resolve the standing
issue. And this was just to make a threshold determination that the
plaintiffs had a real interest in fighting the case.
I believe enactment of standing legislation is extremely important.

It will permit a broader range of issues involving illegal government
action to be presented to Federal judges for resolution and it will
eliminate the inordinate amount of energy and resources presently
devoted to the litigation of "standing" in the Federal courts.
Individual citizens should be permitted to augment enforcement

efforts of Federal officials. They should be allowed to assume some re-
sponsibility for the effective operations of their government.
As the Senate Committee on Government Affairs observed:
We believe that the restrictive course the Supreme Court has taken on the

issue of standing is unfortunate. The ability of members of the public to obtain
judicial review of allegedly unlawful agency action is a key element in citizen
participation in the regulatory process. It is also, in our opinion, an essential
ingredient of a well-functioning democratic process. It is our view that persons
with a legitimate and genuine interest in a particular matter should have the
opportunity to challenge allegedly illegal or unconstitutional governmental action
in the Federal courts. For those wrongs, there should be a judicial remedy avail-
able to the public.

So stated, the Government Affairs Committee.
This bill incorporates these vital considerations. It recognizes that

citizen access to the Federal courts to redress unlawful governmental
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actions is essential to the democratic process. It is our view that it
acknowledges that limited judicial resources are better used to reach
prompt resolution of lawsuits on their merits than in the interpreta-
tion of technical "standing" issues. And perhaps, most importantly,
S. 680 emphasizes that Congress intends the Federal courts to settle
disputes that have long-term and significant impact on American
citizens.
I am aware that many, including Justice Douglas, believe more

extensive remedial action is necessary. We will explore that question
today.
I would like to close by quoting from a statement submitted by

Marilyn Rose, the attorney involved in the Eastern Kentucky 'Wel-
fare Rights litigation, which I believe makes a most compelling case
for this remedial legislation:
On June 2, 1976, I called Eula Hall, the Chairperson of the Health Commit-

tee for Eastern Kentucky Welfare Rights, to tell her that the Supreme Court
concluded that EKWRO's members, denied admission to charitable hospitals,
did not have standing to contest the action of I.R.S. reinterpreting the term
charitable adversely to the poor after 40 years. Mrs. Hall responded that she
was not surprised, that she did not expect justice, but she felt sorry for me,
not just because I had worked so hard on the case, but that I believed that the
system worked. S. 680 helps restore the faith that our system does indeed work.

I might say in that connection that when you talk about the issue
of standing to the American people—you could talk about it to 215
million Americans—they truly would not know what you were talk-
ing about. It is not one of the issues that has a high profile. It is not,
one of the issues that causes people to go out on the debating plat-
form. Whoever heard of standing? What is it all about?
But actually, it really has such a vibrancy and it means so much

to the quality of justice in this country and to the ability of the peo-
ple to obtain redress for their rights in the courts that it is, indeed,
one of the most important subjects, even though there are very few
who have taken an interest in it.
Before we hear from our five witnesses, I would like to put into

the record copies of three Justice Department communications to
this committee: a letter in support of last year's bill, a staff memo-
randum accompanying that letter assessing the impact of this stand-
ing legislation, and a letter endorsing the changes made in this year's
bill.
[Material referred to above appears in the appendix.]
It has been suggested that we put into the record at this point and

we will include in the record, Marilyn Rose's entire statement as well
as the opinions in two recent cases, Duke Power as well as Glad-
stone v. Bellwood.
[The cases cited above appear in the appendix.]
Mr. CHUMBRIS. Mr. Chairman, Senator Thurmond will be here

and he has an opening statement.
Senator METZENBAIIM. Certainly we will be pleased to hear from

him or if he desires to put it into the record immediately after mine,
we will be very happy to do that.

OPENING STATEMENT OF SENATOR THURMOND

Senator THurnuoND. This morning the Senate Judiciary Committee
is conducting a hearing on S. 680. The Citizens' Rights to Standing in
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Federal Courts Act. On August 16 and 23, 1978, hearings were held
jointly by the Committee on Governmental Affairs and the Judiciary
Committee's Subcommittee on Citizens and Shareholders Rights and
Remedies on S. 3005, a bill very similar to S. 680. During those 1978
hearings, the pros and cons of the issues were presented for the record.
My staff has discussed the principle issues of this proposed legis-

lation with the staff of the minority of the Senate Governmental Af-
fairs Committee and others in order to get a reaction to this controver-
sial bill. These discussions revealed that no markup of the bill was held
by the Committee on Governmental Affairs nor by the Judiciary
Committee's Subcommittee on Citizens and Shareholders Rights and
Remedies.
I note that five witnesses are scheduled for this morning's hearings,

and certainly we look forward to their testimony and related discus-
sion. I also note, however, that not included among today's witnesses
are such outstanding legal scholars on this particular subject as former
dean of Harvard Law School and former Solicitor General Erwin
Griswold who has graced our Judiciary Committee hearings on a
number of instances in the past. Judge Griswold said among other
items:

Well, Senator Metzenbaum, I don't think so many cases are being thrown out
of court. I think that the need has been greatly exaggerated. Moreover, I think
that the question of the burden on the courts is a very real one. . .
I am now reading from a letter addressed to me by the general counsel of the

Administrative Office of the U.S. Courts, Mr. Carl H. Imlay, as follows:
"This subject matter, dealing as it does with citizens' protests against govern-

ment action, is so broad as to defy precise predictions of future impact. I can only
relate general considerations."
He [Imlay] then gives startling figures about the burdens of the Federal

Courts . . .

Mr. Griswold set forth three major reasons for his opposition to the
bill plus a discussion on the overall subject.
I also note

' 
in fairness to your bill, that a number of witnesses, in-

cluding U.S. Court of Appeals Judge James Oakes, spoke in favor of
the bill. I shall follow the hearings and the testimony closely because
I have a strong concern both for the rights of individuals and for the
prerogatives of the separate branches of our Government and, particu-
larly in this case, to the U.S. courts and the judges who make the deci-
sions. There are times admittedly, when we, in the Congress, disagree
with a few of the court's decisions. In the overall context, however, we
must evaluate the prerogatives of each separate branch—executive,
judiciary, and legislative—in the best light as contained in our U.S.
Constitution.
Senator METZENBAUM. Mr. Alan Morrison, we are happy to have you

with us this morning, sir.
Mr. MORRISON. I am very happy to be here, sir.

STATEMENT OF ALAN B. MORRISON, DIRECTOR, PUBLIC
CITIZEN LITIGATION GROUP

Mr. MORRISO.N. We are pleased to be here to urge the Congress to
amend the law of standing in the Federal courts. There seems to me to
be an urgent need to do so, for three reasons:

First, the present rules are incomprehensible, if not silly.
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Second, there is an enormous waste of time and money for the courts
and litigants now underway with regard to deciding questions relating
to the law of standing, and
Third, for the Government of the United States to raise standing in

these circumstances is immoral.
Senator, if I may, I would like to pick up something that you said at

the end of your opening statement about this not being an issue for the
people of this country that they are readily aware of. I believe, in many
ways, the people are ahead of the lawyers and the courts on the issue.
I was one of the counsel in the Duke Power case and as we were liti-
gating this case which raised the question as to the constitutionality of
the statute, that would allow a person's home to be destroyed and no
compensation paid if there were a major nuclear accident. We would
talk to people about the case and we would say and try to describe to
them what the case was all about and they would say "yes," and we
would say, "But by the way, there is this issue of standing, first." They
would say, "What do you mean ?" Well, the Government says:
You can't go to court and have this question decided now; you have to wait

until an accident takes place and then and only then can you decide whether it is
constitutional for the Government to not compensate you for your property and
not pay you back for your injuries.

Judge McMillan, in the district court opinion in that case uphold-
ing standing, said in words that are particularly apt here, "the time
to put on the roof is before it starts to rain." I think most people be-
lieve that we ought to decide these questions at the time they arise and
not at some later date. I come to this view based on three separate ex-
periences that I have with the law of standing.

First, I was an assistant U.S. attorney in the civil division in the
Southern District of New York for 4 years. In that capacity, we were
called upon to raise standing by a number of Federal agencies in a
number of cases. In many instances, we declined to do so, believing
that it was inappropriate or the wrong thing to do. Then for the last
7 years

' 
I have been a litigator with the Public Citizen Litigation

Group. The standing shoe has been on the other side. The Government
has raised this against us constantly and it has been a source of an
enormous diversion of our resources and governmental resources.

Last, the 1978-79 academic year, I taught administrative law at
the Harvard Law School. And I would say to you, Senator, the single
most frustrating experience I had in that course was trying to explain
to students what the law of standing was. It is, many ways, an obstruc-
tionist doctrine like the $10,000 amount in controversy we used to
have in Federal questions against the U.S. Government. Congress got
smart a couple of years ago and struck that $10,000 requirement. Now,
it is not quite so easy to fix up the law of standing, but I believe that if
Congress is willing to do it and the administration stands behind it, it
can be done.
I say the doctrine of standing is uncomprehensible and I suggested

that we ought to look at the cases in terms of the results. Compare the
results in the SCRAP case with the Sierra Club with that in Reserv-
ists, with that in Duke Power—if you look at what interest was held
sufficient to be standing in some cases and not in others, it is virtually
incomprehensible to a lay person to explain how the legal technicalities
produced such widely disparate results. Then if you compare the de-
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cisions in TV arth, v. Selden and the Village of Arlington Heights, both
involving exclusionary zoning cases—in one case the court said stand-
ing, and in another case, the court said no standing.
There are cynics who say, Senator, that if the plaintiff is going to

win on the merits, then he doesn't have standing. But, if he is going to
lose on the merits, then he does have standing. I don't know that I
would adopt such a cynical view of the way the courts have been treat-
ing the law of standing, but I would leave the ultimate evaluation to
somebody else.
But one thing I am certain about—the incomprehensibility of this

document leaves it clearly to one result and that is, the Government
is going to raise standing virtually at every turn. It is almost never
a frivolous claim to raise standing. Conversely, the plaintiff will not
quit when he, she, or it, if it is an organization, is thrown out because
of standard. The doctrine of standing says to the plaintiff, "go mind
your own business, you have no reason to be in the Federal courts,
this is really none of your business what is going on here." People
don't like to be told that.
Senator METZENBA.ITM. Mr. Morrison, do you think that the Govern-

ment lawyers have a legal responsibility to raise the issue of stand-
ing—a responsibility that is higher than their moral responsibility to
permit certain issues to be litigated in the courts? As you may know,
I had the privilege of being thrown out of court myself on the standing
question, along with Senator Barry Goldwater, in a case in which we
were raising the question of the propriety of a bidding procedure to
buy some airplanes by the U.S. Navy.
Does a lawyer have an obligation to raise an issue because the law

gives him or her the right to do so when that lawyer knows that the
issue itself really ought to be litigated in the courts and that there is
a true litigable matter that should be resolved by the judiciary.
Mr. MORRISON. I do not think so, Your Honor, when that—
Senator METZENBAUM. I am not your honor. [Laughter.]
Mr. CHUMBRIS. He's being modest.
Mr. MORRISON. I do not think so when the lawyer is a lawyer rep-

resenting the United States of America. After all, the taxpayers of
this country pay for the Justice Department to run. It is the United
States of America it is not the particular interest, the particular per-
son who happens to be occupying the particular office at the time who
is the defendant in the given case.
Congress has passed certain laws; we have a constitution which

establishes certain laws and I believe it is immoral for a Government
attorney to raise those defenses when there are serious questions
going to the merits. Now I do not suggest., your honor, Senator—
Senator METZENBAUM. It is because I am an honorable fellow.
Mr. MORRISON. I do not suggest, Senator, that where an attorney

concludes that the Constitution itself, as a matter of article, case, or
controversy requirements precludes a suit from going forward—thathe does not have a duty to at least advise the court of his opinion aboutthat.

Senator METZENBAUM. When is that?
Mr. MORRISON. When the lawyer concludes that it would be uncon-stitutional when there is no article III case or controversy for thematter, but I don't think anybody is suggesting in these cases, cer-
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tainly not in your case or many of the other cases of which I am aware,
that article III itself, assuming that the law was absolutely clear that
you were entitled to standing; for instance, it had not simply been
put in the appropriation bill what was supposed to be done in the
competitive bidding case, but it said any Member of the Senate of
the United States shall have standing to challenge it in the event that
that's not followed. That in those circumstances,  Senator, unless the
lawyer concluded on behalf of the Government that that specific grant
of standing was unconstitutional, he would have no obligation, indeed,
I would say—the obligation would be to defend to the contrary. The

• right thing for the Government to do, if it believes it is doing the
right thing is to defend it. It is a little bit like the kid on the block—
where you used to say will you defend it? Not on your life I won't
defend it. I will go hide behind something.
Well, put up your dukes and fight, the U.S. Department of

Justice, if you think you are right, then the right thing to do is to
defend it on the merits and if you are wrong, if the Constitution or
the Congress says you are supposed to do something else, then it is
your duty, as a public servant, to do what is right and not simply what
happens to be preferable and feasible to you.
Third, I want to point out, besides the incomprehensibility and

immorality is the enormous waste of resources of both private litigants,
governmental litigants and the courts. The Duke Power case, we had
a 4-day trial plus there was enormous preparation in advance solely
on the question of standing. The issue on the merits was decided with
virtually no pretrial preparation and no trial time at all.
My prepared statement--
Senator METZENBAIIM. All your prepared statement will be included

in the record, as well as the prepared statement of all of the witnesses.
Mr. MORRISON. Thank you, Senator.
Senator METZENBAIIM. Are you reading from particular points in

your prepared statement at this point?
Mr. MORRISON. No, Senator, I am not. I am making reference to cases

that are discussed in there—the Health Research Group case against
Kennedy involving a challenge to the FDA's program dealing with
over-the-counter drugs. That case was initially brought on behalf of
the Health Research, Group. The case was fully briefed and argued on
the merits. The court then, sua sponte raised the issue of standing.
The Health Research Group standing was then fully briefed and
litigated and the court said "Health Research Group did not have,
standing." However I will allow you to bring before the court addi-
tional individual plaintiffs. The complaint was then amended and
individual plaintiffs were brought before the Court; they were de-
posed; submissions were made; further argument on the standing
issues took place. The court then ruled the individual plaintiffs do have
standing and it agreed with us 100 percent on theY merits, struck down
the entire FDA program and, ironically, the FDA and the private
groups that intervened in this case were so convinced by the judges'
opinion that they decided not to appeal that case and the FDA is now
reformulating its process.
We wasted a good year in time, not to mention countless judicial

hours and litigants' hours litigating an issue which turned out to be
absolutely nothing.
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Senator METZENBAUM. Do you think that the courts sometimes use
the issue of standing in order to duck the more weighty issues in the
case?
Mr. MORRISON. I would say so, Your Honor, Senator.
Senator METZENBAUM. You are determined to put me on the bench.

I really don't want to go there. [Laughter.]
Mr. MORRISON. I think we need you in the Senate. Senator, I think

that is unfortunately the case and you could never be sure but there
are a significant number of cases in which lower courts' opinions—the
Reservists case which is discussed at various points—was a case in
which the district court concluded that the plantiffs had standing
and that the merits were clearly in their favor. The court of appeals
thought the matter was so clear that they summarily affirmed, without
even writing an opinion, on the merits. The Supreme Court reversed
on the issue of standing and we will never know what the law is.
Senator METZENBAUM. On behalf of Senator Simpson, I would like

to ask you a question. Would you give to the committee your under-
standing of the reasons for standing requirements and comment on
these reasons?
Mr. MORRISON. In my view, standing requirements are grounded in

the requirement of article III of the Constitution that we have a case
in controversy. The. nrinci pa 1 reason to insure that there is a case in
controversy is to assist the court in making the determination based on
true adversity between the parties. This will insure that the issues and
the presentations on both sides are adequate and the court will not be
making a hypothetical ruling or a ruling which all sides have not been
heard. Flast v. Cohen, Baker v. Carr indicate that where the
reckless adverseness is present, as no one disputes that it is in any of
these cases that that is the reason behind the requirement of standing.
So we insure that there are two sides to a controversy and the people
who have a genuine concern about an issue are litigated.
Senator METZENBAUM. Mr. Morrison, I am going to have to step out

for a few minutes. Mr. Chumbris, on behalf of Senator Thurmond has
some questions and we would appreciate if you would respond.
Mr. MORRISON. I would be pleased to.
Mr. CHUBRIS. Mr. Morrison, Senator Thurmond has been delayed

and since Senator Metzenbaum has to make his commitment here, I am
going to ask a question in his name.
On August 16, 1978, former dean of Harvard Law School and for-

mer U.S. Solicitor General, Irwin N. Griswold testified before a joint
committee on S. 3005, a similar bill to S. 680 as follows:

Well, Senator Metzenbaum, I don't think so many cases are being thrown out
of court. I think that the need has been greatly exaggerated. Moreover, I think
that the question of the burden of the courts is a very real one.

And he continues:
I am now reading from a letter addressed to me by the General Counsel of the

Administrative Office of the United States Court. Mr. Carl H. Imlay. as follows:
"This subject matter dealing as it does with citizens" protests against govern-
ment action, is so broad as to defy precise predictions of future impact. I can only
relate general considerations.

He continues the quote.
He, Imlay then gives startling figures about the burdens of the Federal courts.
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Mr. Grisworld then sets forth three major reasons of his opposition
to the bill on page 57 and 58 which I asked to be printed as if read
in full.
You may comment now, or you may submit your answer in writing

after reviewing a copy of these series of quotes.
Mr. MORRISON. I would like to do both, if I may.
Mr. CHUMBRIS. Good.
Mr. MORRISON. Since I haven't heard the three specific reasons, I

obviously can't comment on those, but I do want to make two points.
Mr. CHUMBRIS. I could read those to you.
Mr. MORRISON. Well, maybe I will make these two first and then we

can try that afterwards, if I could.
Former Solicitor Grisworld, in his position as the Solicitor General

and as clean of the Harvard Law School, didn't see all the cases we
had that were thrown out of court and I can assure that there are
significant number that are thrown out of court although there are
many that are not thrown out of court. But the important points, and
this gets to the second objection Mr. Griswold made is that the courts
are being enormously burdened now by litigating standing because the
law is unclear and because the courts are often very result-oriented and
the reason that I believe that this legislation or even more sweeping
legislation would be appropriate is because it would not result in a net
increase in the amount of litigation in the Federal court. It would
shift the litigation from litigation over the law of standing to litiga-
tion over the merits and the courts would be there to do what they
are supposed to do which is to say what the law is—not who should
have entry into the Federal courts.
So, it is for those reasons that I believe that there would be almost

no net increase in litigation in terms of judicial time in the Federal
courts.
But let me say one other thing—that I believe that even if there

were an increase, that that's a proper increase. That if we want to get
rid of some actions in the Federal court we could start with diversity
and knock out those 25 percent of the cases or most of them that come
in on diversity. The Federal court's first and primary responsibility
ought to be to decide Federal questions. That is a resource allocation
question and I believe that when Congress passes laws, when the
Founding Fathers enacted the Constitution, they meant for those
provisions to be enforced and not simply left up in the air. The law
of standing isn't doing that.
Mr. CHUMBRIS. Let me read you these three statements. They, are

found on page 57 of last year's hearings on S. 3005, August 16 and 23.
"The reasons for the college's opposition to S. 3005 may be summarized
as follows :"—
Mr. MORRISON. Excuse me, that is the American College of Trial

Lawyers?
Mr. Cnumems. Yes; because he was speaking of the American

College.
Mr. MORRISON. Let me just note for the record that the American

College of Trial Lawyers by and large is representative of the defense
bar and the defense bar in the cases in which we have been invloved in
these agency challenges are often in the same side of the agency which
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is being sued. So, having said that, I think we ought to make that clear
that I don't think he is speaking in his capacity as the Solicitor Gen-
eral, although the Solicitor General often raised these defenses.
Mr. CHUMBRIS. This subcommittee knows that the American Trial

Lawyers—they have been before us a number of times but this is the
first point.

There is no evident need for the enactment of such a provision. The Federal

courts are full of cases involving public questions. Many cases have been brought

by organizations such as the Sierra Club, the NAACP, and even such a group as
SCRAP, Students Challenging Regulatory Agency Procedures, consisting of five

students in a seminar at Georgetown Law School. See United States v. SCRAP,

412.

I hate to say it that way but that is the way they pronounce it.

412, U.S. 669, 1973. Such cases have also been brought successfully by indivi-

duals as in Flast v. Cohen, 392 U.S. 83 (1968). There is nothing to indicate that

there is under present law any unreasonable restriction on the right of citizens to

raise before the Federal courts the sort of questions which are appropriate for

court action.

Mr. MORRISON. I think maybe it would be easier if I tried to answer
the one.
Mr. CHUMBRIS. Go right ahead.
Mr. MORRISON. I don't think you can get an answer to this question

by counting the number of cases that are in court as opposed to the
ones that might have been in court. The question can't be answered
that way.

Second, the fact that there are many cases doesn't indicate that that
is an appropriate number of cases.
Third, I would say that all those cases cited in that memorandum

are several years old and the tide has turned rather dramatically in
the Supreme Court and what the statement doesn't mention is cases
like TVarth,, Eastern Kentucky Welfare Rights and so forth. So I
would find that first point not to be very persuasive at all.
Mr. CHTIMBRIS. Well, since the chairman is back, we will give you

the other two—they are rather long—and we will have you submit them
in writing.
Thank you very much.
Mr. MORRISON. I would be glad to submit them in writing.
Senator METZENBATIM. Thank you very much, Mr. Chumbris.
Mr. Morrison, Mr. Simpson, Mr. Simpson is the Senator.
Mr. MORRISON. We seem to be having confusion about our roles to-

day. If the Senator doesn't want to be a judge, I don't want to be a

Senator. [Laughter.]
Senator METZENBAITIVI. In EKWI?0, the court said that it could not

find injury fairly traceable to the challenged action and denied

standing.
Two years later in Duke Power it used the same fairly traceable

standard and fund standing in circumstances which appear to be far

more attenuated than those in EKTVRO. Is this legislation still

necessary?
Mr. MORRISON. Senator, probably the best evidence of that is a brief

which we received just yesterday signed by the Assistant Attorney

General Shenefield on behalf of the Department of Justice in a case

called Public Citizen v. Foreman challenge by public citizen an indi-
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vidual consumers to the USDA and FDA's nonregulation of nitrites
in bacon. The basic question is whether the agencies are doing what
they are supposed to do under the law. We lost the case in the district
court. District court declined to rule on the standing question and
said that it would rule on the merits and it did so. Now we are in the
court of appeals. Despite the Duke Power case, they are saying that
an organization which commented extensively on the regulations
issued below, participated over a long period of time in this process,
and the two individuals, one of whom is desirous of eating meat prod-
ucts, particularly bacon, which have no nitrites in them, and another
who says that he will not eat those products until the FDA makes
them available without them, do not have standing.
The Department of Justice says that those people don't have a stake

in the controversy and they should go mind their own business. Now
you may think that the Duke Power case controls it; I may thihk it
controls it; the court of appeals may think it controls it but we have
to go and litigate it again and it seems to me a silly way to have
lawyers and judges spend their time. Until we get some clear legisla-
tion, we are going to have to keep litigating these things in situations
that don't make any sense.

Senator METZENBAUM. Mr. Morrison, did you ever discuss with the
Department of Justice this question that I raised and that is the
moral obligation to raise an issue even if you have a legal right
to do so?
Mr. MORRISON. I raised that when I was assistant U.S. attorney,

Senator. I didn't think I got very far at that point although sometimes
we were able

' 
in our little power struggles between the Southern Dis-

trict of New York and the Civil Division in Washington, to sometimes
prevail and not raise the issue, I once wrote a little piece about it
which some of my friends in the Justice Department have agreed with
but didn't agree with. We suggested on numerous occasions that they
ought not to raise it.

Senator, let me just give you a footnote here in this Public Citizen
v. Foreman case, which I just mentioined. I intended to raise it before.
This is footnote 6 on page 8, a footnote to the heading "Appellants
Lack Standing to Maintain this Litigation." "It is the publicly stated
policy of the Food and Drug Administration not to raise standing as a
defense in suits assailing agency action." Citation to the regulation.
"For that reason, the FDA does not join the standing argument ad-
vanced in this brief." Will the real Department of Justice, will the real
United States of America please stand up and tell us what they think?
Senator METZENBAUM. The lawyers are saying that the case

should be dismissed because there is no standing and the Department
has a publicly enunciated position?
Mr. MORRISON. There are two departments—the Agriculture Depart-

ment which is one client and the Food and Drug Administration which
is another. This brief which is signed by one of the lawyers, the Chief
Counsel and Assistant Chief Counsel for the Food and Drug Adminis-
tration and a lawyer from the Department of Agriculture and three
lawyers in the Justice Department. They can't seem to make up their
minds whether they are going to assert standing or not. We have to do
something about that.
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Senator METZENBAUM. Well, I don't quite understand that. There is
a publicly enunciated position that they have a policy not to raise
the issue of standing and then sign the brief, or the motion.
Mr. MORRISON. It is a brief, your honor.
Senator METZENBAUM. A brief, to raise that very issue. And then

they point out in the brief that it is contrary to their own policy.
Mr. MORRISON. Well, apparently this is really a two-part brief. One

part is joined in by both defendants and one part—the standing
issue—is joined in only by the Agriculture defendant.
Senator METZENBAUM. So that the standing issue is not raised by

the FDA attorneys?
Mr. MORRISON. But it is raised by the USDA, at least that is the best

that I can figure out.
Senator METZENBAUM. Will you favor my staff with a copy of that

brief, because I think we would like to inquire into it and possibly
inquire of the departments directly.
In particular, what is it in the courts' opinions which creates the

practical difficulty for litigants. Is it the restrictiveness of the courts'
opinions or their unpredictability, or both?
Mr. MORRISON. I think some of it is restrictiveness, but I think much

more of it is unpredictability. What I really feel is needed is a clear
test that makes it very difficult to have to litigate over the law of
standing anymore. It is also, I think, Senator, that this lack of clarity
is encouraging for litigation on both sides. It encourages those who
have a glimmer of hope that their standing may be upheld to litigate
and it encourages those who don't have a very strong defense on the
merits to litigate standing in the hopes of avoiding this.
I don't think that is the right way for the Government to be run-

ning. If I may turn to S. 680 in particular, I applaud the goals of S.
680, but I must respectfully suggests that there is a fundamental prob-
lem with it and that is that the bill as now written is framed in the
negative rather than the positive fashion. That is, as I understand S.
680, it is now saying plaintiffs will not lose standing cases for the
following reasons. It doesn't say that they are going to win standing
issues. I don't care so much why I lose but I want to win these issues.
And I think what the bill needs is an affirmative grant of standing and
I have suggested language at page 13 of my prepared testimony to
that. There is nothing magic about the particular words that we have
chosen here. But, what we want to do is to see some results be differ-
ent—not simply some rationales. That may be fine for the academics,
but the people in the real world, the people that want to see that the
laws are enforced and for judges who don't want to have to litigate it,
they want to know what the answer is and have it clear.

Senator METZENBAUM. Mr. Morrison, with respect to the restrictiv,e-
ness of the courts' standing requirements, there appear to be at least
three different issues. One is the degree to which direct as opposed to
attenuated connection between the injury and the challenged action are
required; the second is how primary or dominant the challenged ac-
tion must be in the causal chain; and the third is how much up-front
proof is required at the time of a motion to dismiss for lack of stand-
ing? Are these all equally serious problems and, if not, which presents
the most serious practical difficulties to litigants?
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Mr. MORRISON. I think the first two are much more of a problem
than the third. The first, this semantic game between direct and indirect
injury reminds me of a statement that Mr. Justice Jackson made in a
case involving interstate commerce—Wiekard v. Filburn in which
he said that the use of the term "direct" means that you have reached
the conclusion that it affects interstate commerce and, therefore, it is
unconstitutional and the use of the term "indirect" means that you
have reached the opposite conclusion but doesn't help us how we got
there in either instance. I think that direct versus attenuated is sim-
ply a way of announcing the result—it doesn't tell you how you get
there. I don't know of any very good way, when we are trying to
evaluate under the present criteria.
Second, as far as how important the particular event is in the claim

of events seems to me to be a similar problem. It is a very visceral reac-
tion—very subjective. And, I don't think legislation, however, care-
fully drafted focusing on those kinds of words is going to help us out.
I think that the problems of proof are only problems because of the
need to prove directness or primacy.
Senator METZENBAU111. Mr. Morrison, I have a number of other

questions, but I am watching the clock, and I have a number of other
witnesses. It if meets with your approval, we may want to submit our
questions to you in writing and ask you to respond in writing and we
will include them in the record.
Mr. MORRISON. Fine.
Senator, if I could, could I make one last set of remarks.
Senator METZENBAIIM. Sure.
Mr. MORRISON. I want to say a word about judicial review in the con-

text of administrative agency decisions of Federal agencies. S. 680
deals with Federal and State actions. There are two types of cases,
basically. One involving independent Federal actions not arising out
of an administrative action—I think of the Reservists case so forth
and so on as a typical case in that variety. Then there is by far the larg-
est group of cases—those which there has been an administrative pro-
ceeding of some kind already, either an adjudication or most typically
a rulemaking proceeding. After a party has fully participated either
as a party status in or simply is a participant since there are no parties
in rulemaking status, rulemaking proceedings.
In those 

cases, 
when the question of judicial review and whether the

person who participated below should get it, that issue of judicial
reviewability for participants is a separate issue and can be dealt with
in a separate bill or can be dealt with as part of the regulatory reform
bills that are now proceeding for consideration in both this committee
and in the Governmental Affairs Committee. Accordingly, we have
proposed in our written statement that there be a specific provision
that would authorize any person who participated in the administra-
tive proceeding leading to agency action, which is the subject of judi-
cial review, be entitled to seek judicial review without any further tests
whatsoever. We think that there is more than a sufficient stake in the
outcome required to meet the constitutional minimum or, moreover,
the test is a clear, bright-line test that would provoke no litigation of
any kind and it would simply make it fair that the Government decide
cases at the adiiiinistrative level, not based .on who can seek judicial
review, but on the merifs of the Controveisy.

72-708 0 - 81 - 2
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So, we urge you to give particular consideration to that matter
which can be handled, I believe, somewhat differently from the more
general problems raised by S. 680.
Senator METZENBAUM. Thank you very much Mr. Morrison. That

was very helpful.
[The prepared statement of Mr. Morrison follows:]

PREPARED STATEMENT OF ALAN B. MORRISON

Mr. Chairman and distinguished members of the Judiciary Committee, thank

YOU for the opportunity to comment on S. 680, a bill that I believe reflects a

sincere effort to restore legitimate order to the realm of "standing."

"Standing," of course, is the technical term defining who may properly ask a

court to correct unconstitutional or otherwise illegal action. I first appeared to

urge the enactment of remedial standing legislation three years ago, before

Senator Kennedy's Judiciary Subcommittee on Administrative Practice and

Procedure. Then, the term "standing" was not so well known. It was just the

name of an esoteric procedural doctrine. But now the term has become rather

infamous because of the serious problems that it has created.
Restrictive standing rules have completely insulated many illegal actions

from judicial review, and every segment of the population is beginning to feel

the effects of this institutional lawlessness. Moreover, the rules have become

so confusing that our limited judicial resources are being wasted litigating

the issue of standing.
As a result of these problems, the need for remedial legislation has how been

widely recognized. The Senate Governmental Affairs Committee recommended
in its "Study of Federal Regulation," Vol. III at xi (1977) : "Congress should
ease the requirements of standing in order to provide greater public access to

the Federal courts for review of regulatory agency decisions."
Likewise, President Carter declared in his April 6, 1977 consumer message:
"I support legislation which will give citizens broader standing to initiate

suits against the government, in appropriate cases . . . Recent court decisions
have greatly restricted their ability to do so."
In addition, the Department of Justice—which has traditionally been the

most outspoken opponent of standing reform—has now actively participated
in the drafting of remedial legislation. Another promising sign is that standing
legislation is also being considered in the House of Representatives. Represent-
atives Kastenmeier, Railsback, and Harris have introduced H.R. 1047, the House
version of S. 680, which has been referred to the Judiciary Subcommittee on
Courts, Civil Liberties, and the Administration of Justice.
In the climate of broad, bi-partisan support generated by the crucial need for

standing legislation, I hope that the Congress will swiftly enact a statute ade-
quate to correct the problems posed by the many restrictive decisions that have
been handed down in recent years. But meaningful reform can be expected only
if the purpose of the doctrine of standing, and the problems caused by recent de-
cisions, are fully understood.

PURPOSE OF THE DOCTRINE

Perhaps the worst aspect of the present law of standing is the particular way in
which the doctrine has been abused. Standing was originally intended to help the
courts do a better job of interpreting the laws by making sure that a plaintiff
had a sufficient stake in the outcome of a lawsuit to present adequately the issues
to the court in an adversary context. In the frequently quoted words of Justice
Brennan:
The "gist of the question of standing" is whether the party seeking relief has

"alleged such a personal stake in the outcome of the controversy as to assure
that concrete adverseness . . . upon which the court so largely depends for the
illumination of difficult constitutional quest,ons." Baker v. Carr, 369 U.S. 186,
204, (1962). [Flast v. Cohen, U.S. 83, 99 (1968) ; also quoted in United States v.
Richardson, 418 U.S. 16, 173 (1974) ].
The standing requirements imposed in recent cases, however, have completely

overlooked this purpose and have produced precisely the wrong result. Rather
than enabling the courts to do a better job of interpreting the laws, standing
requirements have been applied in such a stringent manner that in many cases
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the courts never even reach the merits. Moreover, application of the require-
ments has become so artificial that standing no longer has anything at all to do
with the issue-presentation function that standing evolved to serve.
Not only have private parties been denied the right to sue because of lack of

standing, but the doctrine has been taken so far that the Attorney General of
the United States has been barred from suing on behalf of individuals whose
constitutional rights have been abridged. See United States v. Mattson, 600 F.2d
1295 (9th Cir. 1979), where the court threw out the efforts of the Attorney Gen-
eral to protect mentally retarded individuals confined in an unsanitary, unsafe
environment, resulting in death and serious injuries to them.

Similar standing challenges have also been upheld in cases involving a state
mental hospital, United States v. Solomon, 563 F. 2d 1121 (4th Cir. 1977), and a
racially discriminatory school system, United States v. School District of Fern-
dale, 900 F. Supp. 1122 (E.D. Mich. 1975). The fact that the Department of Jus-
tice, which has an entire division that works exclusively on civil rights matters
and has an obvious stake in protecting mentally retarded individuals and pre-
venting racially discriminatory schools, was denied standing, is little short of
amazing. If the law of standing can produce such outrageous results, it is time
to change that law.
Some of the older, better reasoned decisions of the Supreme Court have taken

a more realistic approach to standing. They have recognized that even a rela-
tively minor stake in the outcome of a suit is enough to satisfy the purposes of
the doctrine. In Baker v. Carr, 369 U.S. 186 (1962) , the plaintiff had standing to
maintain an action even though only a fraction of a vote was involved. In
McGowan v. Maryland, 366 U.S. 420 (1961) , a five-dollar fine was at stake, and
in Harper v. Virginia Board of Elections, 383 U.S. 663 (1966) , a '$1.50 poll tax
was at issue.
In United States v. SCRAP, 412 U.S. 669 (1973), the interest of a single citizen

in preserving the environment was found by the Supreme Court to be enough for
standing, and in Flast v. Cohen, 392 U.S. 83 (1968), the nearly minute interest
of a single taxpayer was enough for standing to challenge the constitutionality of
expenditures from the federal treasury. These cases and hundreds of others like
them are products of an era in which standing rules reflected a more meaningful
concern with the lawful operation of our government. More recent decisions, how-
ever, have allowed standing to be used as a procedural defense in controversial
and politically unpopular eases when no defense existed on the merits.

PROBLEMS CAUSED BY RECENT DECISIONS

There are three fundamental problems that have been created by recent stand-
ing cases. First, many decisions have made it difficult, if not impossible, for
individuals and organizations to protect their own interests from the effects of
unlawful government and private action. Second, some cases have astonishinglv
held that many laws and constitutional provisions which are intended to preteet
the public in general simply cannot be judicially enforced because no one will
ever have standing to enforce them. Third, the law of standing has become so con-
fused and riddled with inconsistent and contradictory holdings, that substantial
judicial resources are being wasted litigating this technical issue, thereby need-
lessly increasing the workload of the federal courts. In order to fully appreciate
just how serious these problems have become, it is important to consider the
actual cases in which they have arisen.

Protection of interests
One of the most disturbing examples of a case in which individuals were held

to lack standing to protect their own interests is Simon v. Eastern Kentucky Wel-
fare Rights Organization, 426 U.S. 26 (1976) . There, the Supreme Court showed
a deplorable lack of sensitivity to the rights of indigents unable to afford medical
care, and turned a deaf ear on their pleas for relief. The plaintiffs were sev-
eral low-income individuals who could not afford to pay the high costs of hos-
pital care, and organizations representing the interests of such individuals. They
sued to set aside a Revenue Ruling granting favorable tax treatment to hospitals
that would not provide free medical care to indigents, even if they were finan-
cially able to do so. The plaintiffs argued that because such favorable tax treat-
ment was reserved for charities, the Revenue Ruling was invalid because it
violated a provision of the Internal Revenue Code.
Although the plaintiffs had an obvious stake in the enforcement of a law en-

acted to benefit them by providing a financial incentive for hospitals to treat
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them free of charge, the Supreme Court dismissed their case for lack of stand-

ing. That decision must have been a very bitter pill for those plaintiffs to sw
al-

low. Although they had enough at stake to file a lawsuit and take it all the way

to the Supreme Court, the Burger majority told them that their interest w
as not

sufficient for standing because they did not meet the Court's ill-defined 
concept of

injury. Decisions such as Simon hardly inspire confidence in the judiciary. The
re-

fore, legislative action is needed to change the results in such cases if c
onfidence

in the fairness of our government is to be restored.

Law enforcement

The obvious harm caused by restricting standing decisions is that pl
aintiffs

with important legal claims are left without a forum in which to asse
rt them.

But in some instances, illegal actions can be so pervasive that every 
member of

the public is injured by them. Ironically, however, under current 
standing rules,

the more people that are injured, the less likely it is that anyon
e will have

standing. United States v. Richardson, 418 U.S. 166 (1974), and Schlesin
ger v.

Reservists Committee to Stop the War, 418 U.S. 208 (1974), provide instr
uctive

examples.
In United States v. Richardson, a taxpayer challenged the secrecy of the

CIA budgetary process, arguing that Art. 1, § 9, cl 7 of the Constitutio
n, which

requires publication of "a regular Statement and Account of the Receipts 
and

Expenditures of all public Money," was violated by the secret budget. 
Mr. Rich-

ardson, however, was denied standing even though the court admitted t
hat no

other citizen would ever have standing. Thus, the secrecy of the CIA bu
dget may

well be unconstitutional, but the courts will allow the practice to con
tinue solely

because no plaintiff will ever have standing to challenge it.

The Reservists case is similar. There, citizens and taxpayers argued that 
Art.

I, § 6, cl. 2—the Incompatibility Clause—of the Constitution prohibited 
Mem-

bers of Congress from serving in the armed forces reserves. The Supreme
 Court

dismissed for lack of standing stating that:

"Standing to sue may not be predicated on an interest of the kind alleged her
e

which is held in common by all members of the public, because of t
he neces-

sarily abstract nature of the injury all citizens share.'' 418 U.S. at 220
.

However, the Incompatibility Clause was enacted by the framers to preven
t

the potential conflicts of interest that can resu.t when a member of Congress ho
lds

another government office at the same time. Because that provision neces
sarily

benefits the public in general, it is nonsensical to hold that the injury res
ulting

from violations of the Incompatibility Clause is too "generalized" to serve a
s a

basis for standing.
When the law of standing deteriorates to the point where illegal actions 

can

be placed beyond the reach of judicial remedies simply by inflicting them up
on

large numbers of citizens ancl taxpayers, it is time for Congress to take acti
on.

Therefore, remedial legislation should not only insure that individuals and
 orga-

nizations have standing to protect their own rights and interests, but shou
ld

insure that any citizen has standing to enforce laws intended to benefit th
e gen-

eral public.

Drain on judicial resources

The third serious problem created by recent standing decisions is that t
hey

have resulted in unnecessary work for the courts. Because the leading prece
dents

are not only inconsistent, but are unrelated to the purposes for which 
standing

rules evolved, courts and litigrants alike must spend enormous amount
s of time

on this procedural issue which should hardly ever arise.

For example, in Simon v. Eastern Kentucky Welfare Rights, which I 
men•

tioned a few months ago, five years of litigation were virtually wasted
 because

of this issue. The case was filed in July of 1971, and it was liitgated u
ntil June

1976. The District Court invalidated the challenged Revenue Ru
ling on the

merits. The Court of Appeals reversed, upholding the Revenue Ruling. 
But then

the case went to the Supreme Court where, despite the benefit of tw
o carefully-

considered lower court opinions on the merits, the Court dismisse
d the entire

suit on the issue of standing. That meant that the prior 5 years of 
litigation

served no purpose whatsoever in determining whether the Intern
al Revenue

Service was violating the law.
A similar waste of judicial resources occurred in Warth v. Seldin, 42

2 U.S.

490 (1975), where minority plaintiffs who were the victims of housing 
discrimi-

nation were denied standing to challenge the constitutionality of a racially 
re-

strictive zoning ordinance that they claimed to be responsible for their
 inability,
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to live in the suburb of Penfield, New York. That case was litigated from Janu-
ary 1972 until June 1975, but the waste of judicial resources was even more ex-
tensive. As a result of the TVarth decision, Evans v. Lynn, 537 F.2d 471 (2d Cir.
1975) (en bane), another case involving a similar legal claim, had to be recon-
sidered en bane, resulting in the ultimate denial of standing, .although the plain-
tiffs' standing had initially been upheld. That process took three and one-half
years and involved 11 separate judges.
Duke Power Co. v. Carolina Environmental Study Group, 438 U.S. 59 (1978),

a case involving the constitutionality of the Price-Anderson Act's limitation on
liability resulting from a nuclear power plant accident, also illustrates the drain
that standing is placing on valuable judicial resources. Although the plaintiffs'
standing was ultimately upheld in that case, the District Court believed that the
Supreme Court's standing precedent required it to hold a trial on the issue of
standing. Consequently, four days were spent on a trial relating to this issue,
followed by very detailed findings of fact, before the standing issue could be
resolved.

It is ironic that the Chief Justice, who has spent so much of his energy
complaining about the heavy burden placed on the Federal Courts, has done so
much to increase that burden through restrictive standing decisions. To the
extent that the federal courts have been overburdened in recent years, many of
their problems will be eased by the 152 new judgeships created by Congress in
1978. If problems remain, Congress will be taking another step forward by
enacting remedial legislation with clear and sensible standards relating to stand-
ing. Such standards will eliminate the considerable and senseless drain on judi-
cial resources that presently arises from standing litigation, as well as relieving
litigants of the burdens of trying the issue.

CONSTITUTIONALITY

Because standing relates to the "case or controversy" requirement of Art. III
of the Constitution, some questions have been raised concerning the power of
Congress to enact remedial legislation. However, the controlling cases indicate
that Congress has a considerable amount of power in this area. With the excep-
tion of the requirement that a plaintiff suffer some threshold degree of injury,
all of the restrictions placed upon standing are what have been termed "pru-
dential," and the cases have authoritatively established that Congress has the
power to limit such prudential limitations. See, e.g. United States v. Richard-
son, 418 U.S. 166, 196 n.18 (Powell, J. concurring) ; Warth 1. 'Seldin, 422 U.S.
490, 501 (1975) ; Association of Data Processing Service Organizations v. Camp,
397 U.S. 150, 154 (1970). Moreover, the Supreme Court's decision in Duke Power
Co. v. Carolina Environmental Study Group, 438 U.S. 59 (1978), holds that the
"nexus" requirements for standing, including the traditional "zone-of-interest"
test, as well as the "generalized grievance" and "third-party" tests are non-
constitutional in nature. Id at 78-79.

All that the Constitution requires is that a plaintiff be threatened with a
"distinct and palpable injury" that has a "fairly traceable" causal connection
to the challenged action, Duke Power, supra, 436 U.S. at 72, but the injury can
be very small and the causal connection can be very attenuated. The cases dis-
cussed in the section of my testimony relating to the purpose of the doctrine of
standing provide examples of very small and speculative individual injuries that
have been sufficient for standing. In addition, the Duke Power case itself shows
that a long or attenuated chain of causation does not defeat the plaintiff's stand-
ing. There, the connection between the environmental injuries complained of
by the plaintiffs and the liability limitation being challenged was very indirect,
but was nevertheless sufficient to satisfy the demands of Art. III.

It should also be emphasized that Congress possesses a reservoir of power to
affect the parameters of an Art. III injury. Traificante v. Metropolitan Life Ins.
Co., 409 U.S. 205 (1972), indicated that Congress can recognize new rights and
grant standing to enforce them. Moreover, as Kenneth Culp Davis has pointed
out, because the public interest requires that government officials operate within
the bounds of law, the involvement of the public interest alone in a lawsuit is a
sufficient basis for constitutional standing even where the plaintiff's interest
might not suffice by itself. Davis, "Administrative Law Treatise," vol. 3, § 22.05,
pp. 225-26 (1958). Associated Industries of New York v. Ickes, 134 F.2d 694, 704
(2d Cir. 1943). See also Federal Communications Commission v. Sanders Radio
Station, 309 U.S. 470, 477 (1940) ; Scripps-Howard Radio, Inc. v. FCC, 316 U.S.
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4, 14 (1942) • Office of Communication of the United Church of Christ v. FCC,
359 F.2d 994,1001 (D.C. Cir. 1966). Under this theory, Congress has broad powers
to grant standing to enforce the laws of the United States under a "private-at-
torney-general" theory, especially where the laws at issue are intended to benefit
the general public.
Many statutes have already been enacted which contain broad grants of

standing to "any person," "any citizen," or "any interested person." See, e.g., the
Clean Air Act Amendments of 1970, 42 U.S.C. § 1957h-2; the Noise Control Act,
42 U.S.C. § 4911; the Federal Water Pollution Control Act of 1972, 33 U.S.C.
§ 1365; the Marine Protection, Research and Sanctuaries ( Ocean Dumping) Act,
33 U.S.C. § 1415 (g) ; the Consumer Product Safety Act, 15 U.S.C. § 2073. These
statutes, as well as the Federal Informers Act, 31 U.S.C. § 232(B), which I will
discuss in a moment, all base standing on the same type of citizen interest in
effective law enforcement that should be recognized by Congress in compre-
hensive standing legislation.

IMPACT ON THE COURTS

In hearings on prior proposed standing legislation, testimony was offered in
opposition to relaxed standing rules, which expressed the fear that a flood of
new litigation would overburden the courts. This is wholly unwarranted and
mischievous speculation, however. Most states have liberal standing provisions,
and their courts have not been overburdened as a result. In addition, the "any
person" statutes that I just mentioned have not "flooded" the federal courts.
The words of Chief Justice Burger himself, when he was on the D.C. Circuit, are
instructive. In Office of Communication of the United Church of Christ v. FCC,
359 F. 2d 994, 1006 (D.C. Cir. 1966), he said concerning administrative proceed-
ings:
"The fears of regulatory agencies that their processes will be inundated by

expansion of standing criteria are rarely borne out. Always a restraining factor
is the expense of participation in the administrative process, an economic reality
which will operate to limit the number of those who will seek participation; legal
and related expenses of administrative proceedings are such that even those with
large economic interests find the costs burdensome."
The same economic reality will prevent overburdening of the courts under

comprehensive standing legislation, and if such legislation provides long needed
clarification of the law, judicial resources will be saved rather than drained. As
Kenneth Culp Davis has stated:
"Why should not 'any citizen' or 'any person' be allowed to litigate any question

in which the public has an interest? Some state courts have gone about this far,
and experience has shown that no significant harm seems to result. The dif-
ference between the law that stems from Data Processing and Barlow differs
only slightly from a system allowing 'any person' to litigate any question in which
the public has an interest." [Davis, Administrative Law Text, 1972, at 429.]
The public has a strong interest in seeing that federal laws are enforced, and,

here, where there is no reason to believe that relaxed standing requirements will
overburden the courts, private civil enforcement of those laws should be wel-
comed rather than discouraged.

NECESSARY MODIFICATION TO S. 680

As I stated earlier, I believe that S. 680 represents a sincere effort to remedy
many of the problems posed by the current restrictive standing rules. The
Bill precludes dismissal for lack of standing because the plaintiff's injury is
a "generalized grievance- shared by a large number of other people, because
the defendant's conduct is not the primary cause of the plaintiff's injury, be-
cause a favorable decision is not certain or likely to remedy the plaintiff's in-
jury, or because the plaintiff's injury is not within the zone of interests to
be protected or regulated by the applicable statutes or constitutional provi-
sions. The Deparment of Justice, which participated actively in the drafting
of the Bill, also prepared a memorandum to accompany an earlier version
of the Bill, S. 3005, explaining how it believes the Bill would affect the re-
sults of the best-known standing decisions. In light of the language of the Bill
and the background memorandum, I believe that, with a few exceptions, there
is general agreement among most of the interested parties concerning the ways
in which remedial legislation should change the law of standing. However, I
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believe that certain modifications are necessary to insure that the Bill pro-
duces those desired results.
One shortcoming of S. 680 in its present form is that it takes a negative

rather than a positive approach to the problem of standing. It says, "do not
dismiss for any of the following reasons," but it nowhere contains an af-
firmative grant of standing to interested citizens. As I discussed in the section
of my testimony relating to the constitutionality of remedial standing legis-
lation, Congress can fully exercise its authority to bring some meaning to the
elusive concept of injury by explicitly recognizing that certain rights exist and
that particular classes of plaintiffs have standing to enforce those rights. Ac-
cordingly, I believe that S. 680 should affirmatively grant standing to any in-
dividual or organization that may benefit from enforcement of the law or
constitutional provision at issue. When the law at issue is intended to benefit
the general public, as in the Richardson. and Reservists cases, any member
of the public should nave standing as a beneficiary. S. 680 precludes dismissal
because the desired benefit is not certain to result from success on the merits
but by making an affirmative grant of standing to beneficiaries, Congress will
be placing the full thrust of its power behind the statute.
In a letter written last year to you, Senator Metzenbaum, by Mr. Justice

Douglas, concerning S. 3005, the predecessor to S. 680, Justice Douglas stressed
the need for Congress to take a more affirmative approach. He suggested that
Congress pass legislation which succinctly declares that "there is a conclusive
presumption of proper standing for all citizens who file suit in Federal Courts
against their government." That seems to go straight to the heart of the matter,
and I strongly urge the Committee to adopt a more affirmative approach for both
constitutional and policy reasons.
The needed modification can be accomplished by adding a new section (1) to

the Bill which states:
(1) A person who may benefit from enforcement of a provision of the Con-

stitution or of a law of the United States is injured when such provision is not
enforced, and that injury is sufficient to enable such person to advance the pub-
lic interest in ensuring compliance with the Constitution and the laws of the
United States.
As a constitutional matter, this section would make it clear that in enact-

ing S. 680, Congress intends to exercise the full scope of its authority to define
the parameters of an Article III injury. As a po:icy matter, the suggested modi-
fication would emphasize that Congress is not in the business of creating hollow
rights without remedies; when Congress enacts legislation, the intended and
incidental beneficiaries of that legislation have the right to insure that it is en-
forced. Also, Congress would be assigning to potential beneficiaries of legislation
the role of private attorneys general, to supplement public enforcement and to
insure that the laws are not ignored when public enforcement is not viable or
likely.

Another needed modification relates to the specific prohibitions on dismissal
contained in the present Bill. Although the enumerated prohibitions address most
of the grounds for dismissal that have been articulated in recent cases, three
additional prohibitions should be enumerated. First, a section should be added
which prohibits dismissal for lack of standing because (d) the injury which
plaintiff alleges to have suffered is small, indirect, or speculative.
This provision would simply codify the decision of the Supreme Court in

United States v. SCRAP, 412 U.S. 669 (1973), which held that even a very small,
indirect and speculative injury was a sufficient basis for standing. It is my under-
standing that S. 680 as presently drafted was Intended to retain the vitality of
the SCRAP ruling, but it would be better to add a section which would do this
directly and to indicate that SCRAP is not limited to environmental cases, as
some have suggested.
The second additional prohibition that should be added Is one that would

eliminate the rule that in some instances a plaintiff may not raise the rights of
third parties. Scordari v. Alexander, 69 F.R.D. 656 (E.D.N.Y. 1976), one of the
eases discussed in the memorandum prepared by the Department of Justice,
shows the need to eliminate the "third-party" prudential restriction. There,
several treasury agents challenged the legality of a new IRS policy requiring
them to disclose the identities of their confidential informants. In addition to
arguing that the new policy would interfere with their ability to perform their
jobs, the agents attempted to asset the constitutional rights of their informants,
but were prevented from doing so by the "third-party" rule.
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The fact situation presented by Scodari shows that the third-party rule can be

unrealistic and very wasteful. There, the informants could not reasonably be

expected to enter court and challenge the new IRS policy themselves. However,

even if such a suit were realistic, there is no reason to require two lawsuits where

one would suffice. Once a suit is commenced, the plaintiff should be permitted to

raise all pertinent legal arguments in order to assist the court in reaching a well-

reasoned decision. Sound arguments should not be arbitrarily precluded by pru-

dential rules such as the "third-party" rule.
Third, S. 680 should contain an explicit prohibition on dismissals based on any

other "prudential" ground which is not already specifically enumerated in the

Bill. As Senator Kennedy indicated in his remarks accompanying the introduction

of S. 680, the so-called "prudential" limitations on standing are not really "pru-

dent" at all. They have not only generated waste in the use of judicial resources

and confusion among courts and litigants, but they have often forced important
federal rights to go unenforced for reasons which are unable to withstand scru-
tiny. Where the Constitution permits a lawsuit to be maintained, that should end
the inquiry into the plaintiff's standing. Accordingly, I believe that S. 680 should
contain an explicit prohibition on dismissal based on any "prudential" ground.

TAXPAYER STANDING

Another major problem with S. 680 is that it does not contain a taxpayer stand-
ing provision and, in fact, expressly disclaims any intent to clarify taxpayer
standing rules. I must emphasize that the way S. 680 is presently drafted, the dis-
claimer of intent to affect taxpayer standing, which is contained in § 1591(a), is
stated so broadly that it would render the rest of the Bill nugatory whenever the
tax liability of anyone other than the plaintiff was even indirectly affected. That
provision, for example, would not permit the remainder of the Bill to change the
result in Simon v. Eastern Kentucky Welfare Rights Organization, 426 U.S. 26
(1976), even though, as Senator Metzenbaum's speech introducing S. 680 indi-
cates, that is one of the cases which S. 680 was primarily drafted to reverse. While
I am certain that the use of such broad language in the disclaimer was inadvert-
ent, it creates a problem which must be dealt with.
The best way to eliminate this problem is to eliminate the disclaimer, since its

only purpose is to maintain the status quo until the problem of taxpayer standing
is addressed in subsequent litigation. This purpose can be accomplished most
safely by simply not addressing the issue of taxpayer standing at all. Once an
explicit disclaimer is added, serious unintended results such as the incidental-tax-
liability problem that I just cited can be produced. However, if a disclaimer is
retained, great care must be taken to insure that it is narrowly drafted, to mini-
mize unforeseen problems, and, at the very least, the incidental-tax-liability prob-
lem must be corrected.
By far the better approach, however, is to use S. 680 to improve the law of

taxpayers standing. The absence of a taxpayer standing provision in the Bill is
a serious defect because in many instances, the courts have denied standing
where the result has been to force taxpayers to watch helplessly as property ac-
quired with their tax dollars was given by the government to favor corporations
for less than its actual value. An example is provided by the case of Public
Citizen v. Lockheed Aircraft Corp., No. 74-535 (D.D.C., Jan. 8, 1975), aff'd, 565
F.2d 708 (D.C. cir. 1977). There, a wide variety of plaintiffs were denied stand-
ing to challenge the legality of the sale of an Air Force plant to Lockheed at a
price far below its assessed value. The plaintiffs included a citizen/taxpayer
organization, a trade association representing some of Lockheed's competitors,
and a United States Senator—William Proxmire—concerned with eliminating
wasteful government actions. The plaintiffs argued that the Government failed
to comply with the competitive bid requirements of the Federal Property Act,
40 U.S.C. § 471, in selling the plant to Lockheed, but, because they were denied
standing, the legality of the sale was never considered by the courts. As a re-
sult, the purpose of the Federal Property Act, which is to insure top-dollar for
the government in disposing of taxpayer-owned property, was frustrated.

Predictably, because of the denial of standing, the sale was finalized, and the
government received less money for the plant than it was worth. Moreover,
Lockheed then went on to sell the plant to the City of Burbank, California at a
substantial profit—a profit which the government might have obtained if it had
complied with the statute. The final irony is that Burbank used federal funds to
pay for the plant. That means that the government not only failed to realize a
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profit on the sale, but the government itself ended up paying the profit that
Lockheed realized.

Senator Metzenbaum, I know that you are aware of this problem because you
and Senator Goldwater were denied standing in a similar case, Metzenbaum v.
Brown, 448 F.Supp. 538 (D.D.C. 1978). There, you challenged the legality of the
Defense Department's failure to purchase the CTX aircraft through competitive
bidding as required by statute, but were denied standing even though you and
Senator Goldwater specifically established during the floor debate on the appro-
priation bill that competitive bidding was intended by Congress. Despite the fre-
quency with which these types of cases arise, no one has standing to prevent the
waste of tax dollars—not competitors, not Members of Congress, and not the tax-
payers themselves.
The need for taxpayer standing legislation is very strong. Taxpayers support

the government, and they should be able to insure that laws regulating gov-
ernment operations are enforced, especially with respect to financial matters.
The connection between taxpayers and expenditures of federal funds is in-
tuitively a close one, and taxpayer standing would allow needed private en-
forcement of the laws that governmental officials never get around to enforcing.
The idea that private civil law enforcement is necessary to supplement Execu-

tive enforcement is by no means a new idea. As Judge Frank noted in his now
famous opinion in Associated Industries v. Ickes, 134 F. 2d 694, (2d Cir. 1943),
statutes providing for supplemental law enforcement by private citizens" ' . . .
have been in existence for hundreds of years in England, and in this country
ever since the foundation of our government,' Marvin v. Trout, 199 U.S. 212, 225,
26 S. Ct. 31, 34, 50 L. Ed. 157." Congress, for example, has already authorized
private individuals to bring actions to recover for the United States funds ob-
tained through false claims against the federal government. See the Federal

Informers Act of 1863, 31 U.S.C. §§ 231-32. These so called qui tam actions,

however, cannot be brought with respect to any claim of which the United States

government is aware. This means that qui tam actions do not provide needed
supplemental enforcement where the Executive simply refuses to bring an en-
forcement action for whatever reason.
In addition, qui tam actions are designed to recover money and do not appear

to be authorized where only declaratory or injunctive relief is sought to prevent

future unlawful spending. Further, qui tam actions cannot be maintained to

challenge the legality of Treasury rulings and regulations, even though they can

result in the loss of millions of tax dollars. Consequently, a taxpayer provision

Is necessary to flu the huge gap left by the Informers Act so that more meaningful

private enforcement can be had.
Most states already have taxpayer standing provisions. In his concurring

opinion in Flast v. Cohen, 392 U.S. 83, 108 (1968), Mr. Justice Douglas indi-

cated that all of the states except Kansas and New York allow some forms of

taxpayer suits to supplement official enforcement of the laws, with many states

explicitly authorizing taxpayers to sue as private attorneys general. Several

commentators have also surveyed the law of taxpayer standing in the states.

See, e.g., Davis, Administrative Law Treaties, Vol. 3, § 22.09 (1958) §§ 22.09-22.10

(1965 Supp') ; Jaffe, "Standing to Secure Judicial Review: Public Actions," 7

Harv. L. Rev. 1265, 1276-1281 (1961) • Comment, "Taxpayers' Suits: A Survey

and Summary," 69 Yale L. J. 895 (1960;). Moreover, Flast indicates beyond doubt

that a taxpayer standing provision meets the Art. III constitutional requirement,

since the plaintiffs granted standing there had precisely the same interest as any

taxpayer. For all of these reasons, a taxpayer standing provision should be

added to S. 680.
REPRESENTATIONAL STANDING

A new problem that has emerged in some recent cases relates to the ability

of organizations to represent the interests of their members, contributors, and

supporters. In Health Research Group v. Kennedy, 83 F.R.D. 21 (D.D.C. 1979),

a case in which I am one of the counsel, the court held that a consumer organiza-

tion with an established reputation for high quality advocacy relating to food

and drug safety matters did not have standing to represent the interests of

its contributors and supporters in challenging the legality of a particular FDA

practice. There, the Health Research Group challenged the FDA's practice of

permitting over-the-counter drugs to be marketed where there was concededly

insufficient evidence to establish that the drugs were safe and effective. Be-

cause the Food, Drug and Cosmetic Act, 21 U.S.C. §§ 301-381 (1976), permits
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the marketing of drugs only after they are proven to be safe and effective,
the Health Research Group argued that the FDA regulations permitting pre-
mature marketing violated the statute.
Rather than reach the merits, the Court ruled that the plaintiff lacked

standing because the Court disapproved of the plaintiff's organizational struc-
ture and method of internal governance. The Health Research Group is one
component of Public Citizen, an organization with 70,000 contributors that
was established by Ralph Nader as a non-membership organization in order

to promote efficiency and to minimize the expenses and other burdens that
frequently render membership organizations less effective than they other-
wise might be. The well-known activities of the Health Research Group are
financed exclusively by private contributions, and many contributors choose
to support the Health Research Group rather than other, less effective mem-
bership organizations precisely because the Health Research Group is struc-
tured in a way that avoids bureaucratic waste and inefficiency. Through regular
reports and newsletters, contributors and supporters are apprised of the Group's
activities, and they continue to support the Group because they approved of
those activities.
Under the law as articulated by the Supreme Court in Hunt v. Washington

State Apple Advertising Commission, 432 U.S. 333 (1977), the fact that an
organization is not technically established as a membership organization does
not defeat a standing claim. However, in Health Research Group v. Kennedy,
the District Court chose to conduct an extensive inquiry into the internal gov-
ernance of the Health Research Group because of its nonmembership structure.
Then, because the Court disapproved of the Group's method of internal gov-
ernance, it denied standing.
Even a moment's reflection reveals that this was an improper result. The

relevant question is not whether the Court approves of an organization's struc-
ture, but whether the supporters do. As long as a lawsuit is germane to the
purposes for which an organization was founded, and for which contributors
or supporters continue to associate themselves with the organization, the orga-
nization should have standing to represent their interests. The courts should
not, under the guise of conducting a standing inquiry, intrude into areas of
internal governance.

Moreover, the test of germaneness should be a realistic one, not an artificial
one such as that applied by the Court in the Health Research Group case where
it concluded that broad public interest activities precluded a finding of germane-
ness. Rather, germaneness should be tested by determining whether the suit at
issue is within the purposes of the organization as set forth in its articles of
incorporation or other formal documents, or is within the range of activities in
which members, contributors or supporters could reasonably expect the orga-
nization to engage in light of its newsletters and other reports of past activities.

Accordingly, a provision to that effect should be added to S. 680 in order to
reverse the decision in Health Research Group v. Kennedy. Although the deci-
sion is a recent one, it has already had a pernicious impact. In Consumers Union
v. Miller, No. 78-2188, a ease now pending in the District Court for the District
of Columbia, the government argued that Consumers Union, a classic example
of a membership organization, lacked standing because its members had not
voted to authorize the particular lawsuit at issue. It is, of course, unrealistic
to expect an organization to poll its members or contributors with respect to
every lawsuit authorized by its officers or directors, but that is what the gov-
ernment cited Health Research Group v. Kennedy as requiring. The fact that
the government was able to make such a suggestion with a straight face illus-
trates just how problematic the law of standing in this area has become.
There is one additional point that I would like to emphasize with respect

to representational standing. It might be argued that representational standing
by an organization is unnecessary because a suit could always be filed in the
name of one or more of the individual supporters or contributors of the orga-
nization. However, that is frequently not the case. For example, in the Health
Research Group case itself, there was never any doubt that a large number of
the organization's supporters and contributors were consumers of the over-the-
counter drugs at issue. However, because the legal status of each drug and
drug ingredient was continually subject to change, there were potential prob-
lems in having an individual consumer serve as a plaintiff. This is because at
any given point in time, the case might be moot or not yet ripe with respect
to the drug being used by any particular consumer. Moreover, as soon as a
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substitute consumer could be found to serve as a plaintiff, new ripeness or
mootness problems could arise before the case could be finally adjudicated. It
is precisely this type of case—where the class of affected individuals is large
but the membership is fluid over time—in which representational standing is
essential.
There are also cases in which representational standing is necessary because,

by definition, there can never be an adequate individual plaintiff. Again, the
Health Research Group case provides an example. One of the claims made there
was that consumers had been misled by the FDA regulations at issue and were
relying on perceived FDA approval which did not actually exist. However, once
a particular plaintiff became involved in the suit, he or she necessarily knew
about the lack of actual approval and arguably no longer had standing to raise
the claims of misled consumers. This "Catch-22" approach to standing is simply
an amusing curiosity as long as we permit organizations to represent the inter-
ests of their supporters and contributors. However, if representational standing
is denied, the problem becomes a serious one, possibly precluding all judicial
review for an entire category of cases.
It should also be noted that many individuals contribute to consumer organiza-

tions so that their interests will be protected without the need for them to under-
take the expense and inconvenience of bringing their own lawsuits. In the Health
Research Group case, each of the individually named plaintiffs had to undergo
extensive depositions by attorneys for the drug manufacturers. The depositions
were not only time consuming, but the lawyers inquired into personal matters
such as political associations and social acquaintances. Overly restrictive limita-
tions on representational standing should not be permitted to unnecessarily inter-
fere with the ability of consumers and citizens to utilize the organization that
they support to protect their inerests.
Since the original decision in Health Research Group v. Kennedy, there have

been two new developments. First, the District -Court in that case upheld the
standing of the individual consumer plaintiffs even though it denied standing to
the Health Research Group. Cutler v. Kennedy, No. 77-0734 (D.D.C., July 16,
1979). It also decided the merits—just as it had been urged to do on the motions
for summary judgment which had been argued more than a year before—and it
decided the case in plaintiffs' favor, ruling that the FDA's entire program under
challenge was illegal.' Second, in Consumers Union v. Miller (D.D.C. July 17,
1979) , the Court refused to adopt the government's construction of the Health
Research, Group case and ruled that Consumers Union had standing. However,
these decisions do not obviate the need for legislation to prevent the problems dis-
cussed above. The cases may be reversed on appeal, or other courts may resolve
the issues differently. But the most serious problem relates to the amount of time
and judicial resources wasted on this issue. Until remedial legislation is enacted
which addresses representational standing, as well as the other problems to
which the Committee's attention has been directed, we can be sure that substan-
tial amounts of time and resources will continue to be expended on representa-
tional standing issues, regardless of how they are ultimately resolved.
Accordingly, S. 680 should contain a provision limiting representational standing
inquiries to the question of whether the suit at issue is germane to the purposes
for which an organization exists and for which contributors and supporters
associate themselves with the organization.

JUDICIAL REVIEW OF AGENCY ACTION

A final modification that should be made in S. 680 is the addition of a special
provision amending the Administrative Procedure Act in a way that will clarify
the rules governing standing to seek judicial review of administrative agency
actions. I propose that a section be added which simply grants standing to any
participant in an agency proceeding to obtain judicial review of the agency action
taken in that proceeding, just the way litigants in a trial court have the right to
obtain review of the trial court's ruling in an appellate court. Such a provision is
desirable for both policy and constitutional reasons.
As a policy matter, a participant-standing provision certainly makes intuitive

sense. The law has traditionally focused on a litigant's stake in the outcome as
central to the issue of standing, and once a party expends the time and money
necessary to participate in an agency proceeding, he or she has certainly acquired

In fact, both the FDA and the drug makers were sufficiently persuaded by the Court's
opinion on the merits that they have decided not to appeal.
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a substantial stake in the outcome. As a result of participation, petitions or com-

ments will have been drafted, briefs will have been filed, or testimony will have

been presented, and the presiding agency officials will have made numerous fac-

tual and legal determinations that affect the interests of participants. Accord-

ingly, participants are entitled to ensure that their briefs are read and that their

arguments are adequately considered. In fact, fundamental notions of due process

require many of the procedural safeguards that are now guaranteed by the Admin-

istrative Procedure Act. Accordingly, once parties participate in an administrative
proceeding, they should, at a bare minimum, be able to ensure that the Adminis-

trative Procedure Act guarantees to which they are entitled are honored by the
agency.
The similarities between judicial review of agency proceedings and appellate

review of trial court proceedings are striking. In both, a higher tribunal is charged
with reviewing the proceedings of a lower tribunal in order to ensure that the
substantive and procedural rights of the parties are not violated. Moreover, in
both, the scope of review is narrowly limited to prevent waste of judicial re-
sources. I wish to emphasize that a participant-review proceeding would not
expand the scope of permissible judicial review. Review would continue to be
available only within the parameters already set by the Administrative Procedure
Act and the pertinent substantive legislation. The proposal that I am suggesting
would simply eliminate the need to waste time litigating the issue of standing
where participants seek merely to obtain review under the Administrative Pro-
cedure Act.
Although much confusion exists with respect to the scope of congressional power

to confer standing, a participant-review provision is well within the power of Con-
gress to enact. The Supreme Court has repeatedly held that Congress has the
power to grant standing as long as the ArtieLe III "case or controversy" require-
ment of the Constitution is satisfied. Gladstone Realtors v. Village of Bellwood,
47 U.S.L.W. 4377 (U.S. April 17,1979) ; Warth v. Seldin, 422 U.S. 490,501 (1975) ;
Association of Data Processing Service Organizations v. Camp, 397 U.S. 150,154
(1970). As I mentioned a moment ago, and as the Supreme Court recently re-
affirmed in Duke Power Co. v. Carolina Environmental Study Group, 438 U.S. 59,
72 (1978), the gist of the question of standing, for Article III purposes, is whether
the plaintiff has a "personal stake" in the outcome of the proceeding at issue.
This requirement, frequently referred to as the "injury in fact" requirement, is

satisfied under a participant-review provision because once parties become in-
volved in an agency proceeding, they have an obvious and substantial stake in
making sure that they are accorded the protections that the Administrative
Procedure Act and substantive statutes provide: they have a stake in ensuring
that the testimony they present is weighed with all the other testimony: they
have a stake in ensuring that the agency does not treat them in an arbirary and
capricious manner; and they have a stake in ensuring that the agency does not
subject them to actions which exceed the limits of the Constitution or the
agency's enabling legislation. These are certainly sufficient to satisfy the de-
mands of Article III, especially in light of the much smaller personal stakes
that were constitutionally sufficient in cases like United States v. SCRAP, 412
U.S. 669 (1973) ; Flast v. Cohen, 392 U.S. 83 (1968), and the other cases cited in
the section of my testimony entitled "Purpose of the Doctrine." In fact, in Com-
mittee For Full Employment v. Blumenthal, No. 77-1939 (D.C. Cir., June 12,
1979), a recent decision of the U.S. Court of Appeals for the District of Columbia,
the Court squarely held that violation of procedural rights created by the Ad-
ministrative Procedure Act or an agency's own regulations constitutes "injury
In fact" for the purposes of standing under Article III. Slip op. at 6.
That leads to a second reason why a participant-review provision is within

the power of Congress to enact. Although the Constitution requires an injury to
create a "case or controversy," the Article III concept of injury is not static or
absolute. Rather, the Supreme Court has ruled that Congress has the power to
enact legislation creating substantive rights, the deprivation of which gives rise
to standing. Trafficante v. Metropolitan Life Ins. Co., 409 U.S. 205 (1972). The
Administrative Procedure Act creates such a substantive right; participants in
agency proceedings are entitled to the safeguards contained in the Act as well as
the rights contained in other relevant substantive litigation. Deprivation of those
rights and safegivrds, therefore, give rise to an Article III injury.

Finally, as is discussed more fully in the section of my testimony on Con-
stitutionality, many cases have he'd that Congress can assign to private litigants
the right to assert the public interest in compliance with the laws under the
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private-attorney-general theory. The involvement of the public interest is then
sufficient to satisfy the injury requirement of Article III. A participant-review
provision would assign to participants in agency proceedings the ability to assert
the public interest compliance with the Administrative Procedure Act and the
substantive legislation to which it relates.
Because the problem of standing to obtain judicial review of administrative

agency actions can be readily eliminated by a simple amendment to the Admin-
istrative Procedure Act, a participant-review provision should be added to S. 680.

CONCLUSION

With the modifications that I have suggested, I believe that S. 680 would be-
come an excellent piece of legislation which we would vigorously support, and we
are willing to work actively with the Committee to implement the needed modi-
fications. Prompt enactment of remedial standing legislation is important, but
it is also important for that legislation to be carefully tailored to solve the many
standing problems that have arisen. I hope that the Congress will take advantage
of the favorable climate that presently exists to enact legislation allowing the
courts to get back into the business of deciding the merits of the cases presented
to them, thereby fulfilling their function as the guardians of our federal rights.

Senator METZENBAUM. Our next witness is Lawrence Kaye appear-
ing on behalf of the Committee on Federal Legislation and the Com-
mittee on the Federal Courts of the Association of the Bar of the city
of New York.
Mr. Kaye, are you here?
Mr. Kaye, we will put your entire statement in the record and ask

you to summarize. How many pages is your statement?
Mr. KAYE. 175 pages.
I fear our statement is somewhat lengthy, Senator.
Senator METZENBAUM. That is the understatement of the year. But

I am sure that you have dealt with the material very thoroughly.
Do you want to introduce the others who are with you here?
Mr. KAYE. I would very much like to, Senator. To my right is

Michael Oberman, my left, Victor Lewkow and Peter Sobil who are
members of the two committees of the Bar Association of the city of
New York who prepared the lengthy report before you. They worked
very closely with me in the preparation of the report and I shall make
my statement as brief as possible, stating our conclusions in summary
fashion and then we will try to respond to any questions you may have.

Senator METZENBAUM. Well, I notice that you call it an unofficial
draft not for publication or general distribution—for use by the Judi-
ciary Committee only. Do you want to explain that?
Mr. KAYE. I certainly shall, Senator. The mechanics of the pro-

duction of a report by the bar association warrant that temporary
caveat, the association of the bar which has, by the way, more than
12,000 members engaged in all aspects of the legal profession, has a
number of committees which study a variety of public issues and
publish reports which represent the formal opinion of the associa-
tion on those issues.
The report before you is the joint product of two of our commit-

tees—the Committee on Federal Legislation and the Committee on the
Federal Courts and, while the report has been cleared through all
channels of the bar association, one of our committee chairmen has
been on trial and merely has to be his on the form of the report and
he has assured me that the final version will be ready within the week
and we respectfully request that it be included in the record. But, so
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far as the substance of the report is concerned, the draft before you

will essentially be identical to the final version.
Senator METZENBAUM. There may be some changes, is that what you

are saying?
Mr. KAYE. Of a technical nature, only, Senator.
Senator METZENBAUM. And you are asking that the report as finally

drafted be included in the record.
Mr. KAYE. Yes; Tam.
Senator METZENBAUM. Without objection, that is agreeable.
Can you make your presentation relatively brief so that we may

know the substance of your position because we have you and three

more witnesses.
Mr. KAYE. I understand that. I am watching the clock, too, Senator.

I notice as I look at my brief summary that it is probably not brief

enough so I will go through it and make it even more brief.

STATEMENT OF LAWRENCE M. KAYE ON BEHALF OF ASSOCIATION

OF THE BAR OF THE CITY OF NEW YORK, COMMITTEE ON FED-

ERAL LEGISLATION AND COMMITTEE ON THE FEDERAL COURTS,

ACCOMPANIED BY MICHAEL OBERMAN, VICTOR LEWKOW AND

PETER SOBIL

Mr. KAYE. I would like also just to note, for those who may not be
more familiar with our association that the members of the associa-
tion who serve on our committees represent no particular constituen-
cies or interest groups and they strive to issue objective reports on
questions we believe are appropriate to study by the legal profession.
We have been studying the standing legislation since the introduc-

tion as 3005 and the report, which you have in draft before you, recog-
nizes the significant issue and also recognizes the confusion and in-
consistency and restrictiveness of the developent of law in this area
and is so articulated by Mr. Morrison.
Also, we recognize as Mr. Morrison also stated, that the doctrine

of standing has constitutional and policy underpinnings. The consti-
tutional dimensions routed in article III and beyond this constitu-
tional standard, prudential tests created by the courts as matters of
judicial self-governing.
In our report, we trace the history of the standing doctrine focus-

ing particularly on the leading recent cases of the Supreme Court
which is where we note the unfortunate inconsistency in the law
which we believe is due in part to the failure of the Supreme Court
in many cases to distinguish adequately between the requirements of
article III and prudential tests, and also to the numerous inconsis-
tencies which have been achieved in the results of particular cases.
Moreover, we note that the major decisions of the courts issued be-

tween 1973 and 1976 against a particularly restrictive trend sharply
reducing the availability of the Federal courts forum to litigants chal-
lenging Government actions. It is plainly these restrictive decisions
that provided the impetus for remedial legislation such as the bill
before us.
We believe, in view of the state of the law, that there is plainly a

need for congressional guidance. The difficult thing for us is what type
of legislation ig called for, what type of legislation is proper.
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It is clear in our view that Congress may not abrogate the minimum
standing requirement of article III but equally, the prudential restric-
tions are subject to congressional reversal. We believe that the elimina-
tion of the prudential test is justified. That any citizen

' 
adversely

affected by Government action, should have standing to challenge that
action if the requisites of article III are fulfilled. But we must em-
phasize at the outset that the impact of any such .remedial legislation
is necessarily limited. Legislation cannot automatically cure all the
ills all the problems in the law that have been described.
fn particular, we believe that legislation cannot automatically re-

verse the restrictive trend evidenced in those decisions between 1973
and 1976 because our review of those cases leads us to the inescapable
conclusion that they are grounded firmly on the strict application of
constitutional standards and not primarily on prudential concerns.
That this is so was made very clear by the two decisions that you refer
to earlier, Duke Power and Gladstone. These decisions are significant,
not only because they signal the return to the liberal trend on standing
prior to 1973, but also because they delineate the constitutional and
and prudential tests more precisely than ever before, though make
claim that the formulation of those tests is not substantially different
than earlier pronouncements.

Senator, I do not intend to go into the cases which we described in
detail in our report; however, because I think it is a necessary focal
point for analysis of the present bill, I would like briefly to state the
formulation of the test in Duke Power and Gladstone Realtors. As to
article III, two elements were plainly identified. A distinct and pal-
pable injury, in fact, to the plaintiff, and second, that there be a fairly
traceable causal connection between the injury and the challenged
conduct.
Moreover, and we believe this quite significant, the court made

claim that the second prong of the test, causation, must be viewed
in terms of redressability. In other words, whether the exercise of
the court's remedial powers would redress the claimed injuries. The
court noting only a substantial likelihood that the relief sought would
redress the injury need be shown. The court also identified pruden-
tial tests beyond the constitutional minimum: the generalized griev-
ance test, the third party standing test, and the much maligned zone-
of-interest-standing test. Also, there was recognition of the nexus
test formulated in Flast v. Cohen in which the court in due power
plainly limited to taxpayer litigation.
It is clear we believe, as I have said, that these cases read in light

of due power, that the cases from 1973 to 1976 read in light of due
power, are plainly constitutional cases. We believe thus and we an-
alyze this in more detail in our report that the results in these cases,
however unfortunate, are not subject to reversal by Congress. We
nevertheless believe that remedial legislation abolishing the pruden-
tial test is warranted and may well contribute to a relaxation of
standing barriers. If the Supreme Court has repeatedly suggested to
Congress that standing can be expanded to its constitutional limits.,
there is no doubt that the Court's restrictive application of the con-
stitutional requirement, like the creation of the prudential test, has
evolved out of notions of separation of power.

Senator METZENBAIIM. Mr. Kaye, when you say that these are deci-
sions that are irreversible by the Congress. I gather the basis of your



28

point is that you think that we don't have the constitutional author-
ity to do so; is that what you are saying?
Mr. KAYE. Yes, we do, Senator and I will elaborate in a moment

on that.
But we do suggest though, though the, decisions may not them-

selves be subject to reversal, that an elimination, an abolition of
prudential tests drafted in a positive affirmative form may help relax
application of the constitutional tests. As I have stated, the Supreme
Court has often suggested to Congress that Congress may eliminate
standing requirements and extend standing to the full limits per-
mitted by the Constitution. We believe that an affirmative grant of
standing would help alleviate the separation of powers notion that
we believe may be responsible for certain restrictive trends in the
Court's decisions. We also firmly believe that the congressional
action may reduce the confusion and inconsistency which we have
referred to today.

Certainly, the disarray has been aggravated by the failure to dis-
tinguish between policy and constitutional tests and also by eliminat-
ing policy concerns; the Court will focus more precisely on the con-
stitutional standards and we will have a more evenhanded and easily
applied area of law.

Also, of course, to the extent that the courts have in the past relied
on prudential tests to bar plaintiffs from court, obviously, the aboli-
tion of prudential tests will alleviate standing in those areas.
Although we believe that remedial legislation is warranted for the

reasons I have just suggested, we are unable to endorse 680 in its
present form because we believe there are serious constitutional prob-
lems presented and also because we have some question with the nega-
tive and piecemeal manner in which the problem is addressed. Very
briefly, our primary concern on the constitutional side is subpara-
graph (c) which, in our view, would directly contravene the sr,.0-nd
prong of the article III test as clarified in the Duke Power and Glad-
stone Realtors decisions. There is no doubt that that subparagraph
is intended to eliminate the standards of redressability first articu-
lated in Simon and now reaffirmed in Duke Power, but Duke Power
makes plain that it is a constitutional standard and that Congress
does not have the power to eliminate this.

Senator METZENBAUM. Mr. Kaye, many of us in the Congress think
that when there is a serious constitutional question and we think that
certain legislation should be enacted, that we should not act as both
the judge and the legislator. We feel that we ought to act in accord-
ance with the dictates of what we believe to be appropriate and then,
if there is a constitutional question, let that matter be resolved by
the courts.
Do you think that this is possibly one of these areas? We have that

issue many times where somebody argues that a piece of legislation
is unconstitutional. If you happen to be for it, you vote for it and
say, let the courts take care of it. If you happen to be against it, you
say, well I can't vote for an unconstitutional bill. Myself, I have al-
ways felt that when there is any area of doubt, and the legislative
thrust is right, that we ought to go ahead and enact the legislation
and then let the court determine whether or not it is constitutional.
Do you challenge that position?
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Mr. KAYE. I appreciate that position, Senator, and I know that in
certain circumstances, it is the most appropriate way to proceed. Our
problem here is focusing on a long line of decision. It is our view
that there really is no doubt as to this aspect of the constitutional
infirmity. That the Court has articulated the problem as a question
of interpretation of the judicial power under article III; that the
tests are plain; they are there; they have been articulated;
that it is not a question of, perhaps this is, and perhaps this is not,
an infringement. We, unfortunately, we believe that any attempt to
redefine the standards of article III standing that has been applied
differently in certain cases, but consistently set forth in the earlier
cases and in Duke Power and Gladstone Realtors is very unwise, that
it is not legislation where there may be a hope that it is constitu-
tional but where it is plainly in disregard for constitutional stand-
ards that have been reiterated and reiterated by the Court.
Our problem, as I said, is the more significant, with respect to sub-

paragraph (c) because the language of the legislation particularly
would eliminate a need for a showing that there is a substantial like-
lihood that the relief sought would redress the claimed injuries. That
language of substantial likelihood is quoted in the Duke Power de-
cision, and in Simon and TV arth and other earlier cases, and we feel
that that situation, that what the Senate appears to want to do is to
take a firm constitutional standard and abrogate it. We are troubled
by that. We also are troubled generally in an area such as this where
it is plainly a question of article III power that there be any attempt
by Congress to suggest the parameters of the constitutional require-
ment—that is for the court to do and I think that lesser problems is
evidenced by subparagraph (b) which would eliminate the need to
show primary cause.
The bill purports to eliminate prudential standards. There is no

prudential concern or primary cause that is a means of determining
the parameters of the causation requirement. Those, as liberally ap-
plied, in Duke Power, this standard might pass muster. It is not a
question of the test itself, but of the application of the test. We are
troubled by it. In a moment, I will suggest how we believe that can
be cured, but I would mention also very briefly that even if constitu-
tional infirmities were cured, we do not believe that a negative ap-
proach, as articulated by Mr. Morrison, is a proper approach; that by
eliminating .certain prudential tests and not others doubt that was
reiterated last year on the hearings on 3005, we think would serve as
to whether there was an intention only to eliminate some, but not
others, whether the courts can come back with some new policy in-
spired concerns and we think that would be very strongly cut against
the intent of the sponsors of the legislation and, perhaps, to the extent
that there is an impact of the bill, it would be cut back even further.
I can conclude now, very briefly, and state that in view of the diffi-

culty in distinguishing between constitutional and prudential con-
cerns, we believe that any attempt to isolate and to eliminate particular
tests is going to be troublesome.
What we do recommend is direct corrective legislation drafted to

declare that standing be granted to every citizen who seeks to chal-
lenge illegal or unconstitutional Government conduct to the fullest
extent permitted by article III. That is language very similar to that

72-708 0 - 81. - 3
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employed by States in connection with long-arm statutes where they
want to have the long-term statutes to be as broad as possible and that
type of statute is a signal to the courts that they should go to the full
extent of the Constitution. In determining long-arm jurisdiction,
we, believe that a similar signal to the Court here will aid in a relaxa-
tion of the requirements but, more importantly, that, it is the only
way to eliminate unconstitutional concerns being utilized by the courts
and, at the same time, avoid the constitutional problems which we
believe are so evident in the present draft of the bill.
One of the other areas that we have gone into in our report which
would comment on if you would like, Senator 
Senator METZENBAUM. What I would really like is to ask a few

questions at this point.
Isn't the issue of Congress authority to affect the parameters of

article III standing fundamentally rooted in the separation-of-power
doctrine?
Mr. IcAyE. Yes, it is Senator.
Senator METZENBAUM. If so, then isn't there a role for Congress to

play in defining the scope of its own authority? Shouldn't we expect
the court to be attentive to a message from Congress about the proper
enforcement of rights it has created? I take it that is the thrust of
your report. On page 26 of your statement you suggest that if Congress
wants standing expanded, the courts may not apply article III so
strictly.
Mr. KAYE. That is a hope, Senator. It is a hope that our signal, the

signal that we recommend will be taken by the Court to continue what
we believe is a very liberal trend of Duke Power and Gladstone
Realtors.

Yes, Congress does have a role to play. That role is being very well
served here by first telling the courts that they are not to employ non-
constitutional standards in denying standing. The arguments have
been heard that if prudential limitations are abolished, public action
will flood the courts. They are better reserved to the legislative process.
In that regard, we believe, and the Court has noted this before, that
once Congress speaks and says you are better equipped to deal with it
than we are, then the Court will. The alleviation of the separation of
powers concern will be present and the courts will not concern them-
selves with prudential tests.
The problem is one of power. The Congress in our view does not

have the power to determine what is required by the case or con-
troversy standard of article III. Only the courts have that power and
the courts have done that here. Legislation to reverse that, we think,
we believe, would violate the separation of powers.
Senator METZENBAUM. Doesn't this really go to the question of the

root of Congress authority to act in this area. Aren't you suggesting
by your testimony that we don't have that authority. Aren't you almost
making the judicial determination on your own?
Mr. KATE. No in our view, we are recognizing the unquestionable

statement of the Supreme Court of the United States that Congress is
without that power, to effect the constitutional standards.
Senator METZENBAUM. But really what you are saying is: "This is

the way we interpret the Court's decisions that have been made hereto-
fore and therefore we are saying to you, you dort't have thitt author-
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ity." And I, both as a private citizen and as a public servant, have
heard the argument made so often about that which is and isn't con-
stitutional—that if we had followed the claim of unconstitutionality
over a period of our Nation's history, we never would have had any
workmen's compensation laws; we never would have had any social
security; we never would have had any medicare or medicaid. We
never would have had probably a hundred social concepts that have
now been included into the law, including all the labor laws, wage and
hour laws. And in every instance, the argument has been made, it is
unconstitutional. And in every instance, prominent scholars such as
yourself have come forward to speak with great efficacy that this is
unconstitutional. What I am saying to you is that we enact the law
and the Court determines that it is unconstitutional and, so be it. But
should we not act because an organization such as yours predeter-
mines the constitutionality issue? Incidentally, how big a committee
is yours?
Mr. KAYE. There are two committees Senator, each of which consists

of approximately 20 members.
Senator METZENBAUM. And is it a unanimous decision in each

instance?
Mr. KAYE. The report and the form before you has been unani-

mously approved by the two committees.
Senator METZENBAUM. Go ahead and answer the question.
Mr. ICAyE. I first thank you for the compliment that was included

in the middle of your articulate statement.
Senator METZENBAUM. The previous speaker made me a judge and

I am happy to make you a part of that group.
Mr. KAYE. I am happy to benefit without engaging in the expertise

of my colleagues.
I would not have any of the legislation which you have just referred

to treated in any other way. I think that obviously that constitutional
fears expressed by scholars or others should not dissuade Congress
from enacting what it feels is proper legislation and then let the
Court say whether that is or is not constitutional legislation. The dif-
ference here, we believe, is that the courts have already done that in
the manner, the very plain unambiguous manner in which S. 680
would eliminate what the Court has already decided, we think, makes
it a very different situation from those that you just described.
I would like to add one other thought because I believe, and I think

it would come out of our report, but I don't think that we necessarily
take the position quite as stringent as the Senator may believe. We do
not suggest that Congress does not have areas of authority here. We
note in our report that on a statute-by-statute basis, the Congress can
grant standing. They can increase the class of aggrieved persons un-
der particular statutes and the Court has said that Congress can do
that so long as the constitutional tests are still applied. And, I think
the Gladstone Realtors and the Traffican,ti cases are a very good ex-
ample of that where Congress specifies a particular injury or creates
a right, the violation of which would be an injury and then provides
the remedy thus eliminating any question whatsoever on a determina-
tion by the Court as to whether this redressability standard has been
satisfied. Congress can do that.
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- Professor Tribe in the supplement to his recent treatise in which he
discusses the Duke Power case makes that distinction very plain. The
substantial likelihood case is there, the test, the Congress cannot do
anything about it. But what Congress can do is find factually that
certain type of injuries are sufficiently likely to be redressed by speci-
fied forms of relief to confer standing. That is our problem.
We also know that there are a variety of proposals that have been

made by various groups that suggest an affirmative grant which they
define injury broadly and use terms such as "direct" or "indirect,"
and "beneficiary of the statute."
We don't think that those statutes are very far off from the type

of statute that we are urging. What we are troubled by is that it is very
difficult to make those, to create definitions that will uphold in a gen-
eral sense. On a statute like that you, statute by statute, the Congress
can do it; they do it very well, and they have done it and they will
continue to do it. It is in a broader area that we think legislation of
that type will do nothing for this, nothing more than create very pro-
lix litigation on the types of definitions that are being made and we
believe that our standards that Congress direct the courts to extend
standing to the broadest extent permitted by article_ III will accom-
plish every bit as much as those affirmative definitions of standing
without the fear of a prolix litigation over the meanings of definitions
and the possibility of the Court creating new policy limitations that
nobody has thought of before.
We think that our language is precise; it is clear and will give the

courts the direction that we believe the sponsors of this legislation
want to give.
Senator METZENBAUM. Thank you very much, Mr. Kaye. We ap-

preciate your testimony and appreciate the others who have come here
with you from New York, and we certainly will take into account your
entire report as well as the suggested language.
I think that Senator Thurmond and others may have some questions

for you.
Mr. KAYE. I will be glad to respond, Senator, and we will have our

final version of the report to you in the next few days.
Mr. CHUMBRIS. May I have the record show, I was right in the

middle of one of three points and that the second and third point
be added to that colloquy that I had while you were absent?
Senator METZENBAUM. Without objection.
[The prepared statement of Mr. Kaye follows:]
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I. Introduction

A democratic society must maintain mechanisms for insuring that the
conduct of government employees does not deprive citizens of constitu-
tionally guaranteed rights. Disclosures during the past decade of miscon-
duct by government officials have led to increased concern that such
mechanisms have not been sufficient, particularly with respect to the activ-
ities of investigative and intelligence agencies.' These same revelations,
coupled with expanded opportunities to obtain information from the gov-
ernment under such statutes as the Freedom of Information Act, have
spawned a great number of lawsuits against present and former individual
government employees as well as the federal government itself. The desire
to shield government employees from the demoralizing effects of such
legal actions, and to reduce the expense of retaining private counsel to
defend them, has produced several bills introduced in Congress which
would provide that the civil remedy for the acts and omissions of federal
employees, including their so-called "constitutional torts," would lie
exclusively against the United States and not against the employees.

This report focuses upon the bills currently pending, H.R. 2659 and S.
695, introduced in March 1979, which would amend the Federal Tort
Claims Act ("FTCA"), 28 U.S.C. §§ 2671-80, to provide for an exclusive
remedy against the government, coupled with a procedure for the injured
party's participation in an agency disciplinary action against the employee.

Any structure of remedies for controlling government employee con-
duct must serve a number of sometimes competing interests. Most obvious
are compensation of injured parties and punishment of offending employ-
ees in order to deter future misconduct. Also important, however, are
establishment and enforcement of agency standards that protect and
encourage lawful conduct by all levels of governmental employees, includ-
ing supervisory officials; promotion of efficiency and economy in govern-
ment operations;2 and maintenance of incentives for "innovative" and
"courageous" conduct3 by government employees.

Properly balanced civil damage remedies can be a very important ele-
ment in any such structure, especially since civil damages are the only
remedy which can both compensate the injured party while at the same
time deterring the offending party.4 The framework for federal civil dam-
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age actions has, however, developed very slowly, hindered by the doctrine

of sovereign immunity and various other doctrines granting immunities to

individual government employees.5 In the last two decades, the Civil

Rights Act of 1871, now codified as 42 U.S.C. § 1983, has become a major

means of redress for persons deprived of constitutional rights by state and

local law enforcement officers or other employees.6 But Congress has

never enacted legislation providing for a similar cause of action against

federal employees.
Although the United States first waived its sovereign immunity for torts

of its employees by enacting the Federal Tort Claims Act in 1946, the

FTCA originally excluded most intentional torts. However, under a 1974

amendment broadening the FTCA to cover torts such as assault, battery,

false imprisonment, and false arrest by investigative or law enforcement

officers, injured parties have been able to sue either the government or its

employee. An election is required, since it has been judicially determined

that plaintiffs may not sue both the government and the employee in one

action.7 Even when the United States is sued, it has generally been held

entitled to assert as its own defense the good faith belief of its employee

that his conduct was lawful.8 In addition, under the FTCA the govern-

ment can only be liable to the extent that the conduct would constitute a

tort under the law of the state where the act was committed.9

Further impediments to civil redress for wrongful government conduct

have been provided by several long-standing "immunity" doctrines sur-

rounding the activities of government employees. One is even enshrined in

the Constitution: members of Congress "shall not be questioned in any

other Place" for what occurred in speech or debate on the floor of either

house.10 Not only legislators, but judges, prosecutors and persons per-

forming analogous functions have been held entitled to absolute immun-

ity.11 The courts have also developed a doctrine of immunity for employ-

ees of the executive branch who are perfarming a "discretionary function"

within the scope or perimeter of their duties. This doctrine was exempli-

fied by the 1959 Supreme Court decision in Barr v. Matteo,12 where the

Acting Director of the Office of Rent Stabilization was exonerated of

liability for an allegedly libelous press release regardless of whether it had

been issued with malicious motives. The doctrine has in recent years

evolved from one of absolute immunity into a qualified immunity based,

again, upon the "good faith" defense.13 The doctrine is also embodied in

the FTCA, which excludes government liability for claims based upon "the

exercise or performance or the failure to exercise or perform a discretion-

ary function or duty . . . whether or not the discretion involved be

abused." 14

Despite these restrictions in the FTCA and case law, many recent fed-

eral statutes contain specific statutory remedies for the violation of indi-

vidual rights by government employees—for example, the Privacy• Act of

1974,15 the Foreign Intelligence Surveillance Act of 1978,16 and the Tax

Reform Act of 1976." This Committee has supported such remedies in

numerous reports on pending or proposed federal legislation. As indicated

in our 1977 report on Legislative Control of the FBI, we are in favor of

2
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remedies that place primary responsibility on the government and hold
individual employees liable only if the injured party can prove that they
acted willfully or maliciously (rather than placing the burden on the em-
ployee to prove "good faith"). It seems to us that this strikes a fair balance
and affords an opportunity to reach supervisory and policy making person-
nel, who often bear responsibility for unconstitutional employee con-
duct.18

Even without specific legislation, the Supreme Court held in 1971, in
Bivens v. Six Unknown Fed. Narcotics Agents,19 that persons injured by
Fourth Amendment violations could maintain civil damage actions against
federal government employees, leading to the development of the concept
known as "constitutional tort." It was subsequently established, however,
that (like the government in FTCA suits) individual employees would not
be liable if they could establish as a defense their own reasonable good
faith belief in the lawfulness of their conduct.20

Since the accountability of government employees is such an important
goal, the current patchwork of civil remedies sketched above should cer-
tainly be improved. The bills that the administration has proposed, S. 695
and H.R. 2659, would expand the FTCA to cover virtually all deprivations
of constitutional rights by government employees; the government would
waive what remains of its sovereign immunity in this area. The "good
faith" defenses of individual employees could not be asserted by the gov-
ernment, nor would the employee's exercise of a "discretionary function"
be relevant to recovery against the government for violation of constitu-
tional rights, except where present law gives absolute immunity, as in the
case of judges, prosecutors, or members of Congress. In return for the im-
position of broad liability on the government, individual employees them-
selves would become virtually immune from civil suit. If an employee were
sued, and the Attorney General certified that the conduct complained of
was within the scope of the defendant's employment or under color of it,
the United States would automatically (with a minor exception) be substi-
tuted as sole defendant. The bills would not affect the right of agencies to
discipline their employees, but would give a plaintiff who recovered from
the United States, whether by judgment or settlement, certain limited
rights to initiate and participate in the disciplinary proceedings.

A Summary of the Committee's Views

This Committee is sympathetic to the goals of this legislation. As stated
above, we believe that improved mechanisms to insure accountability are
essential. We strongly support the extension of the liability of the United
States to all deprivations of constitutional rights by its employees—indeed,
we think the extension should reach all intentional invasions by govern-
ment officials of individual rights, whether "constitutional" or not. Sover-
eign immunity is an outmoded doctrine no longer appropriate to our form
of government. We therefore support legislation waiving sovereign immu-

3
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nity in all suits to redress federal government deprivation of rights secured
"by the Constitution and laws" of the United States. That is the standard
of liability for suits to redress injuries caused by actions of state and local
officials under 42 U.S.C. § 1983, and we believe the same standard should
apply to injury caused by federal officials as well.

The Committee of course shares the view that innovative and courage-
ous action by federal officers and employees should be encouraged. But
we believe equally that unlawful conduct should be discouraged, and that
employees of the federal government must be held accountable for their
actions in the most effective manner that can be devised.21 Finding a
balance between these conflicting interests is not easy. But we have serious
doubts that accountability would be encouraged at all by the grant of
virtually complete civil immunity for government employees proposed by
S. 695 and H.R. 2659. Even though the availability of the "good faith"
defense has meant few actual recoveries against individuals, we believe that
the possibility of such a civil recovery does and should continue to deter
willful and intentional misconduct. We are not convinced that internal
disciplinary procedures, with or without the participation of the injured
party, can provide equivalent deterrence. We therefore strike a different
balance than S. 695 and H.R. 2659: rather than immunizing individual
employees, persons whose rights have been violated by a federal employee
should be allowed to sue both the government and the employee, but
recovery against the employee should be granted only after plaintiff carries
the burden of establishing that the employee acted willfully or with mali-
cious intent. This standard would protect the employee more than present
law, which requires that he establish his own "good faith". The Church

Committee reached a similar conclusion in its final report, although stay-
ing closer to present law by recommending that the employee be required
to prove his good faith as an affirmative defense.22

Even if the foregoing formulation is adopted, we have another major
reservation about S. 695 and H.R. 2659: after considerable study and
thought, we have concluded that the FTCA is not the appropriate vehicle
for establishing a statutory remedy for intentional violations of individual
human rights. The FTCA was originally designed to provide recovery pri-
marily for negligent torts; it has a cumbersome administrative structure;
and it does not provide for jury trial or punitive damages. The proposed
legislation shows, in several places, the strain of trying to consolidate
dissimilar structures for redressing negligent and intentional torts. We
therefore believe that the new civil damage remedy envisioned by the draft-
ers of S. 695 and H.R. 2659 would be better enacted in a separate statute
rather than by amendments to the FTCA. We will comment below on the
features we think this statute should incorporate.

Whether or not civil liability of individual employees is preserved, and
regardless of the framework employed, we generally approve the concept
of disciplinary proceedings embodied in the pending legislation. Permitting
an injured party to trigger an agency disciplinary proceeding against an
offending employee could be a useful device, particularly if it spurs agen-
cies to establish and enforce standards for lawful employee conduct.23

4
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The disciplinary mechanisms set out in S. 695 and H.R. 2659 therefore
deserve careful attention and, we feel, can be improved in a number of
ways.

Finally, the most effective total structure must include a balance of
civil liability, criminal liability, agency discipline, and the exclusion from
criminal trials of evidence gathered in violation of the Constitution. It has
been suggested that a structure such as S. 695 and H.R. 2659 propose
might be a substitute for the exclusionary rule. 24 Last year's congressional
hearings do not reveal any such intent nor any reason to make such a basic
change, and we would strongly oppose it. Ultimately, the best protection
against government conduct in violation of constitutional rights is a broad
array of remedies, of which the established and effective exclusionary rule
is one of the most important.

II. The Present State of the Law

A. Actions Against the Government—the
Federal Tort Claims Act and Other Statutes

The doctrine of sovereign immunity ("the King can do no wrong", or at
least should not have to pay for it) was brought over from England and
engrafted onto our republican form of government from the very begin-
ning. By the mid-1970's, however, the doctrine had been substantially
narrowed in its application. In 1855, Congress established the Court of
Claims, with jurisdiction over claims against the United States arising out
of any contract or law of Congress. The Tucker Act of 1887 granted
concurrent jurisdiction to the federal district courts.25 The Tucker Act
also gave the Court of Claims jurisdiction to hear claims "founded upon
the Constitution" but "not sounding in tort".26 There was then no con-
cept of a "constitutional tort" as federal wrong; rather, this clause of the
Tucker Act was construed to cover compensation for the taking of prop-
erty.27 In 1910, the government agreed to accept liability for patent
infringement and in 1920, for maritime torts.28 But the great bulk of
common law torts committed by federal government employees, such as
negligent driving, could be redressed by the government only through
private bills.29 By the 1940's, the number of such bills introduced in each
Congress had grown so large and their consideration so time-consuming
that a general waiver of sovereign immunity for common law negligent
torts, which had been rejected several times before, was enacted in 1946 as
the Federal Tort Claims Act."

The present FTCA has been amended several times but is not dissimilar
from its original form, with one major exception, noted below. The FTCA
permits the recovery from the United States of money damages for injury
caused by "the negligent or wrongful act or omission of any employee of
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the Government while acting within the scope of his office or employ-
ment" but only "in the same manner and to the same extent as a private
individual under like circumstances", e., under state law.31 There is no
jury tria1.32 The government is not liable for interest prior to judgment or
for punitive damages.33 Employees of any federal agency and members of
the military 34 are covered, but not a "contractor" with the United
States. 35

A plaintiff may not institute an FTCA action unless he has first pre-
sented his claim to the appropriate federal agency and the claim has been

denied in writing or six months have passed.36 The head of the agency
may settle a claim for an amount up to $25,000, or more if approved by
the Attorney General or his designee.37 The acceptance of a settlement or
a judgment under the FTCA constitutes a complete release (and a com-
plete bar of additional actions) not only against the United States but also
against the employee whose act or omission gave rise to the claim. 38
Attorneys' fees must be borne by plaintiff and are limited to 25% of the

amount of the settlement or judgment; for a lawyer to charge more is
punishable by a fine of up to $2,000 or a year's imprisonment or both.39

Under the so-called "Drivers' Act" amendment of the late 1950's, the

FTCA was made the exclusive remedy for claims arising out of the opera-

tion of a motor vehicle by government employees acting within the scope

of their employment. If an employee is sued in any court, and the Attor-

ney General certifies that he was acting within the scope of his employ-

ment at the time of the accident, the United States must be substituted as

the defendant. If the action was brought in state court, it is removed to

federal court.4° Thus, in claims for operation of federal motor vehicles,

along with certain medical claims41 and claims for violations of statutes

such as the Right to Financial Privacy Act, the federal employee respon-

sible may be completely shielded from liability for negligent/ or even

intentional,acts committed within the scope of his employment.4'

The FTCA excludes many classes of tort claims from its coverage.43
Significant among such exclusions are claims arising out of enumerated

intentional torts. Originally, the FTCA excluded all claims arising out of

assault, battery, false imprisonment, false arrest, malicious prosecution,

abuse of process, libel, slander, misrepresentation, deceit, and interference
with contract rights, although it has been held that the United States may

be sued under the FTCA for the intentional torts of its employees not

enumerated in the exception, such as trespass or invasion of privacy." In

1974, widely-publicized raids by federal and state narcotics agents on two
innocent households in Collinsville, Illinois, prompted a speedy modifica-

tion of the FTCA." An exception to the exception was created: the

United States agreed to accept liability for assault, battery, false imprison-

ment, false arrest, abuse of process and malicious prosecution, but only

based on acts or omissions of federal investigative or law enforcement

officers. Thus, the FTCA is now available to redress some unconstitutional

acts of federal employees, although it has rarely been used successfully by

injured parties." It still cannot be used at all where conduct such as

defamation is at issue, and would thus be inapplicable to such illegal
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conduct as the FBI campaign against Dr. Martin Luther King, Jr., or its
COINTELPRO activities involving deliberate dissemination of injurious
falsehoods.'"

The FTCA is not, however, the sole vehicle for statutory actions against
the government. A number of recent statutes create rights of action against
government agencies in situations where the conduct involved might
involve the deprivation of constitutional rights. For example, if any agency
"acted in a manner which was intentional or willful" in violation of the
Privacy Act of 1974, an individual adversely affected may recover actual
damages or a minimum of $1,000, costs of the action, and attorneys'
fees." The Right to Financial Privacy Act of 1978 also allows persons
injured by a statutory violation to recover actual damages or minimum of
$100, attorneys' fees and costs. In the case of willful or intentional viola-
tions of that Act, punitive damages may be awarded against the agency.'"

Some of these statutes recognize civil actions against individual federal
employees for statutory violations which may also involve deprivation of
constitutional rights. For example, the Omnibus Crime Control and Safe
Streets Act of 1968 creates a civil cause of action for wiretapping in
violation of that Act; the aggrieved plaintiff may recover actual or liqui-
dated damages, punitive damages, and attorneys' fees from any person
who intercepts, discloses, or uses his communications in violation of the
Act.50 A similar cause of action is created for violations of the Foreign
Intelligence Surveillance Act of 1978.51

B. Actions Against Federal Officers and Employees—
"Bivens" Suits and Statutory Remedies

The, facts that gave rise to Webster Bivens' lawsuit were not dissimilar
from the Collinsville, Illinois incidents mentioned above. In 1965, federal
narcotics agents entered his apartment, manacled him, threatened his fam-
ily, searched his apartment, and took him to the station house, all alleg-
edly without a warrant or probable cause.52 His suit in the Federal
District Court for damages was dismissed for failure to state a cause of
action; the Court of Appeals affirmed. In 1971, the Supreme Court
reversed the dismissal, holding that Bivens was not relegated to his state
tort remedies. Rather, the alleged violation of the Constitution gave rise to
an independent claim, and damages were available because of the violation
even if no federal statute specifically so provided. The Supreme Court left
the separate issue of defendants' immunity to the Second Circuit. On
remand, that court decided the agents had no immunity from damage suits
charging constitutional violations, but held that they would have a valid
defense if they proved they acted in good faith and with a reasonable
belief in the validity of the search and arrest.53

Although neither the Supreme Court nor the Second Circuit used the
term, the type of conduct at issue in Bivens became known as a "constitu-
tional tort", to contrast it with a cause of action specifically created by
statute, such as 42 U.S.C. § 1983. During the 1970's, various lower federal
courts found additional "constitutional torts" under the Fourth, and
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other, Amendments.94 Within the last eighteen months, the Supreme

Court has specifically acknowledged that damage remedies are available for

violation of the First Amendment55 and the due process clause of the

Fifth Amendment.66

C. § 1983 Actions Against State and Municipal
Officers and Employees

Although this Report is concerned with federal remedies for constitu-

tional violations by federal officers and employees, the comparable body

of law with respect to such violations by state or local officers and em-

ployees is better developed and offers several interesting points of compar-
ison. In addition, as discussed below, 42 U.S.C. § 1983 (which provides
for such liability) may well be a more appropriate model than amendment
of the FTCA for the legislation being considered.

42 U.S.C. § 1983 provides as follows:

"Every person who, under color of any statute, ordinance, regula-

tion, custom, or usage, of any State or Territory, subjects, or causes

to be subjected, any citizen of the United States or other person

within the jurisdiction thereof to the deprivation of any rights,

privileges, or immunities secured by -..the Constitution and laws,

shall be liable to the party injured in an action at law, suit in
equity, or other proper proceeding for redress."57

Although enacted in the wake of the Civil War, it was not until after

World War II that this statute became an important means of vindicating

constitutional rights (other than voting rights) against state and local gov-

ernment employees. The term "under color of law" has come to mean not

simply conduct authorized or directed by a state statute, but "misuse of

power, possessed by virtue of state law and made possible only because the

wrongdoer is clothed with the authority of state action".58 First so con-

strued in the context of a criminal civil rights statute, in 1961 in Monroe v.

Pape s9 the definition was extended to civil actions under § 1983. An

extraordinary growth ensued in the number of lawsuits filed under that

section and related civil rights statutes: there were 280 such cases filed

nationwide in 1960, 3,985 in 1970, and 12,213 in 1977.60

While Monroe v. Pape also held that governmental entities were not

subject to suit under § 1983, that holding was overruled in large measure

last year in Monell v. Dept. of Social Services.61 In Monell, the Supreme

Court continued to read § 1983 as granting absolute immunity to munic-

ipalities where the claim against the local government is based solely upon

the doctrine of respondeat superior. However, the Court rejected absolute

immunity where an unconstitutional action taken by a local government's

employee "implements or executes a policy statement, ordinance, regula-

tion, or decision officially adopted and promulgated by that body's offi-

cers" or results from an "official policy" or "governmental 'custom' even

though such a custom has not received formal approval through the body's
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official decision making process".62 The Court left for the future the issue
of which, if any, qualified immunities were left to municipalities in cases
where absolute immunity no longer protects them under § 1983. Thus,
while the scope of § 1983 liability of state and local governmental bodies
remains undefined, it is clearly narrower than that proposed under the
pending bills to amend the FTCA.

Many states and localities have responded to the potential liability of
their employees under § '1983 by enacting legislation indemnifying offi-
cers and employees found liable under that section.63

The practical worth to plaintiffs of § 1983 suits has been questioned,
at least in instances where police officers are being sued. 64 A recent study
of § 1983 suits against police officers in Connecticut showed that juries
render few verdicts against police officers; that any such verdicts are small;
that pro-police and racial and economic prejudices appear to have a signifi-
cant effect on verdicts; and that indemnification is so broadly granted in
practice by municipalities that police officers are routinely shielded from
personal liability, even, in one case, when punitive damages were
awarded.6 5

Section 1983 takes an approach to government employee liability dia-
metrically opposed to S. 695 and H.R. 2659. The recent move toward
liability of governmental entities shown by Monell strikes us as salutory,
since the evidence suggests that, without such liability, § 1983 actions
have serious short-comings as a means of compensating victims of constitu-
tional torts. If, as we suggest in this report, § 1983 is used as a basic model
for a statute covering such torts by federal employees, there should be full
responsibility of the government, beyond that found in Mone11.66

The Justice Department's section-by-section analysis of S. 695 states
that:

"[i]t is not contemplated that every unconstitutional act necessarily
will rise to the level of a constitutional tort. The bill makes no
attempt to define the breadth or scope of those rights or constitu-
tional deprivations which are compensable under a Bivens theory.
Rather, that is left to the developing case law."67

Thus, in addition to the cases following Bivens, the foregoing case law
under § 1983, which speaks of the deprivation of rights secured by the
Constitution, should be relevant to construction of the new legislation,
whether it retains its present form, or is re-modelled after § 1983.68 Al-
though that case law has undergone a longer and more extensive develop-
ment than that following Bivens, there still remain many unanswered ques-
tions. In June of this year, for example, the Supreme Court found that a
false imprisonment claim against a sheriff, possibly tortious under state
law, on its facts did not give rise to a constitutional claim under § 1983;
the Court specifically deferred consideration of whether negligent conduct
(in this case, the sheriff's failure independently to investigate the validity
of the arrest) could give rise to such a claim.69
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D. Existing Disciplinary Mechanisms

There are well-established mechanisms for the federal government's dis-
cipline of employees who engage in misconduct. Civil service law covers all
the executive agencies except the FBI, CIA, and other intelligence agen-
cies. 7° Such disciplinary proceedings (called "adverse actions") against
government employees range from various forms of reprimands and delays

of salary increases and promotion to the maximum sanction—removal. A
proceeding is initiated by the agency, in practice by the employee's super-

ior. There is no provision for a person outside the agency to initiate or
participate in such a proceeding, although he may make what complaint he

wishes to the ,agency about the conduct of its employees. Where the

"adverse action" entails the possibility of a suspension of fourteen days or
a greater sanction, employees are entitled to administrative review by their

agency and thereafter by the Merit Systems Protection Board,71 and they
may seek judicial review of the Board's decision in the Court of Claims or
a Court of Appeals. 72

Although the FBI is exempt from these civil service procedures, the
Department of Justice and the FBI responded to the Church Committee
Report and other disclosures of unlawful and unconstitutional conduct by
revising agency disciplinary procedures. In 1975, Attorney General
Edward Levi established an Office of Professional Responsibility in the
Justice Department, and in 1976 a similarly named office was established
in the Planning and Inspection Division of the FBI. In some cases, special

task forces were appointed to investigate specific matters, such as the
FBI's activities involving Dr. Martin Luther King, Jr. In a related area, and

responding to similar concerns, an Intelligence Oversight Board under the
President's direction was set up by Executive Orders 11905 and 12036 to
watch for illegal or improper intelligence activities, including FBI counter-
intelligence. 73

The effectiveness and fairness of bureaucratic disciplinary mechanisms

have been much commented upon.74 Where norms of conduct accepted

within an agency are violated, disciplinary procedures are apparently effec-

tive. However, when conduct not condemned by agency norms, but never-

theless violative of the Constitution, is involved, no such assurance can be

gleaned from the record to date. The present public record would not

support the conclusion that such internal mechanisms have adequately

discharged the responsibility of punishing employees for violations of con-

stitutional rights. Indeed, it would be particularly unlikely that an

"adverse action" or similar proceeding would result from a violation sanc-

tioned or ordered by the same superior who would have to initiate the

disciplinary action.

* * *
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Against this background, we turn now to a consideration of the two
pending bills—S. 695 and H.R. 2659—which would address the problem of
"constitutional torts" by federal employees through amendments to the
FTCA.

III. S. 695 and H.R. 2659

S. 695 is the Carter administration's bill; it was introduced by Senator
Kennedy of Massachusetts, Chairman of the Judiciary Committee, who
nevertheless expressed certain reservations about it and indicated that the
issue of granting absolute immunity to federal employees should be ex-
plored thoroughly in committee.75 H.R. 2659, while containing virtually
all of the provisions found in S. 695, was restructured by House Subcom-
mittee staff before its introduction, in an attempt to create a more man-
ageable format. 76

A. General Provisions

Both bills would amend the current FTCA to give the federal district
courts jurisdiction over claims involving acts or omissions of government
employees

"where the claim sounding in tort for money damages arises under
the Constitution of the United States when such employee of the
Government is acting within the scope of his office or employment,
or under the color thereof, such liability to be determined in accord-
ance with applicable Federal law."77

The FTCA would continue to cover claims not arising under the Consti-
tution based on a negligent or wrongful act or omission of a federal em-
ployee, but only if the employee was acting within the scope of his office
or employment.78 The bills would make no change in the sections of the
FTCA denying jury trial, punitive damages, and interest prior to judgment.
Nor would they change the definition section of the FTCA, so that the
United States would not waive its sovereign immunity for claims arising
under the Constitution but performed by its "contractors". The United
States would be liable for claims brought against former employees, in-
cluding former Presidential appointees, and they would receive the benefit
of the immunity provisions, but only if they agreed to submit to the bills'
disciplinary procedures.79

The proposed legislation would grant new substantive rights by adding a
subsection to the FTCA placing liability upon the United States for "tort
claims arising under the Constitution." In addition, significant restrictions
would be placed upon the government's right to assert the defenses now
available to its employees in cases of this sort. Thus, both bills would
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specifically preclude the United States from asserting as a defense either
the absolute or qualified immunity of its employee (except a member of
Congress, a judge, a prosecutor, or a person performing analogous func-
tions) or the employee's "good faith." A successful plaintiff would recover
actual damages, which "may not be less than liquidated damages com-
puted at the rate of $100 a day for each day of violation or $1,000,
whichever is higher, up to a maximum of $15,000." In contrast to the
FTCA's existing limitation of attorneys' fees to 25% of the recovery, the
bills would permit a successful plaintiff on a constitutional tort claim to
receive a reasonable attorneys' fee and litigation costs, excluding, however,
attorneys' fees or costs incurred for thurocessing of the initial adminis-
trative claim required under the FTCA. Class actions would be permit-
ted for constitutional torts, but liquidated damges in such actions could
not exceed $1,000,000.81

The legislation would shorten the FTCA's laundry list of excluded
intentional torts so that only actions for libel, slander, misrepresentation,
deceit or interference with contract rights would remain outside the Act's
scope.82 In other words, assault, battery and the other intentional torts
for which the United States may now be sued only if they were committed
by an investigative or law enforcement officer would, in the future, give
rise to an action against the United States regardless of who committed
them. Both bills appear to provide, albeit in somewhat confusing language,
that all of the other material exceptions to government liability under the
FTCA, including the discretionary act exception, the foreign country
exception, the exceptions for libel, slander, misrepresentation, deceit, or
interference with contract rights, would not apply to "constitutional tort"
actions.83 Administrative adjustment of claims against the United States
would be permitted (indeed, prior submission of claims to the administra-
tive adjustment process would continue to be a precondition to suit), but
the bills would require the Attorney General's prior written approval for
any settlement of a "constitutional tort."84
A central feature of S. 695 and H.R. 2659 is apparently modelled after

the "Drivers' Act" amendment to the FTCA for automobile accidents:
upon commencement of any suit against a federal employee sued in his
individual capacity, the Attorney General must certify whether the
defendant was acting (a) within the scope of or (b) solely under the color
of his office or employment at the time the action arose. If the Attorney
General certifies to either circumstance, the United States would automat-
ically be substituted as the defendant. If the certification is that the
employee was acting within the scope of his employment, the action
would proceed only against the government. However, if the certification
is that the employee was acting solely "under color of"—but not within
the scope of—his office, the plaintiff could still elect to proceed against the
individual, but then not against the government. Any such action com-
menced in state court would be removed to federal court upon the Attor-
ney General's certification (even, apparently, if the plaintiff elected to
proceed against the employee alone). The certification of the Attorney
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General, which only the individual defendant could challenge, would es-
tablish the scope of office or employment for purposes of removal and
would be binding and conclusive.85

B. Disciplinary Proceedings

Both bills provide measures designed to ensure that an aggrieved party
has an opportunity, at least under certain circumstances, to cause disciplin-
ary proceedings to be initiated against the offending government employ-
ee. Thus, they would permit a person who recovers from the United States
on a constitutional tort claim by judgment, award, compromise or settle-
ment to request within sixty days that the employing agency commence
an inquiry of the conduct underlying the claim. Such an inquiry could also
be requested between sixty and one hundred twenty days after starting
suit, even if there has been no recovery. If the agency institutes such an
inquiry, it may "in its sole and unreviewable discretion" invite the plaintiff
to participate, but only to the extent described below.86

Once an inquiry is initiated, the head of the agency may terminate it if
he "finds that the matter is . . . lacking in substance . . . or unsubstanti-
ated". A hearing must be held if there is a "genuine, material and substan-
tial dispute of fact which can be resolved with sufficient accuracy only by
the introduction of reliable evidence in a hearing and the decision of the
agency in the matter is likely to depend on the resolution of such dis-
pute". The head of the agency may, "in his sole and unreviewable discre-
tion", give the injured person, the employee, or both (in H.R. 2659, only
the employee or both) the opportunity to suggest witnesses, to be called
and documents to be produced at the hearing and to examine and cross-
examine witnesses. After all of the above, the head of the agency or his
designee shall determine whether disciplinary action is warranted, issue a
statement of findings and the disciplinary action taken, and notify both
the employee and the person who requested the inquiry.87

Both bills contain provisions for administrative review of disciplinary
decisions. A person who has recovered against the United States may seek
administrative review of the matter within sixty days after this determina-
tion or upon expiration of one year after the inquiry was requested, if no
final action has been taken by then. However, a person who has not
recovered against the United States may not seek review unless the agency
consents, again "in its sole and unreviewable discretion".88

The administrative review would in most cases be conducted by the
Merit Systems Protection Board; in a few cases, review would be by the
head of the employing agency. A special body designated by the President
would act as the reviewing body with respect to an officer or employee
who at the time of alleged misconduct was engaged in intelligence activi-
ties. 89

The designated reviewing bodies are directed by the bills to issue regula-
tions to implement these procedures. The standard on review would be
whether the agency's initial determination was "reasonable"; in the
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absence of final agency action, or if the reviewing body finds the record
inadequate, it may remand for further proceedings or itself take evidence
to supplement the record.90

Both bills also provide for judicial review. Thus, a person who has
recovered against the United States could petition a United States Court of
Appeals for review within sixty days after the issuance of the administra-
tive review decision. (Again, a person who has not recovered against the
United States must obtain the agency's consent, even if it previously con-
sented to the first level of review.) The standard of judicial review would
be whether the decision was "arbitrary or capricious" or whether "mater-
ial factual determinations [were] ... unsupported by substantial evi-
dence." 91

In the case of a Presidential appointee, the agency conducting the
review could only issue a statement of findings and a recommendation to
the President as to appropriate disciplinary action, if any.92 As to such
employees, there is no provision for administrative review in either bill.
A former employee, including a former Presidential appointee, would

be entitled to have the United States substituted as defendant only upon
agreeing to submit to the disciplinary procedures. The maximum discipline
that could be imposed on a former employee would be limited to a repri-
mand or a civil penalty not to exceed one-twelfth of the average annual
federal salary earned by the former employee when the act or omission at
issue occurred.93
A former employee or former Presidential appointee who has been

assessed a civil penalty (i.e., not one who has merely been reprimanded),
and the person requesting the inquiry if he has recovered against the
United States, would be entitled to petition the Court of Appeals for
review within sixty days after the "decision"."

Finally, in a court action under the disciplinary procedures of these
bills, the court could award reasonable attorneys' fees and reasonable costs
of experts, and other reasonable costs of litigation, including taxable costs,
to the complainant (injured party) or to the employee, whoever obtains
the relief sought "in substantial measure".95 Attorneys' fees and other
costs incurred in the various levels of administrative action are not men-
tioned in either of the bills, except that fees and costs incurred in connec-
tion with administrative claims are specifically not recoverable.

C. Miscellaneous Provisions

Seeking to avoid overlapping liability, both bills would add a paragraph
to the wiretap provisions of the Omnibus Crime Control and Safe Streets
Act (18 U.S.C. § 2520) to exempt from liability under that section any
officer or employee of the United -States acting within the scope of his
office or employment or under color of it. However, neither bill would
affect the similar civil liability section of the Foreign Intelligence Surveil-
lance Act of 1978 (50 U.S.C. § 1810). The pending bills would also repeal
a number of sections scattered throughout the U.S. Code that relate pri-
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manly to immunizing the conduct of certain government medical person-

nel.% But they do not v!fer to, and presumably would not affect, the

existing statutory remedies against government agencies provided under

the Privacy Act of 1974, the Freedom of Information Act, and the Right

to Financial Privacy Act of 1978.97
Each bill would apply to "all claims and actions pending on the date of

enactment", including "causes of action known to an aggrieved party on

or before the date of enactment". There would be limited retention of the

right to trial by jury for a plaintiff who has made a jury demand prior to
enactment or if the right to such demand had not expired by the date of
enactment (which would include all aggrieved parties who have not filed
suits). If a plaintiff elected to retain his jury right, however, he would not
be entitled to the government's waiver of immunity and the "good faith"
defense, or to liquidated damages or the expanded provision for recovery
of attorneys' fees. A case pending on appeal when the legislation is enacted
would be remanded to the district court for further proceedings.98 The
bills also contain a "sunset" provision providing that, unless Congress re-
enacts the legislation, it will terminate five years after enactment and the
present FTCA will be revived; claims pending on the date of expiration
would nevertheless continue to be processed under the terms of the new
legislation.99

IV. The Committee's Recommendations

A. The Waiver of Sovereign Immunity and the Good
Faith and Discretionary Function Defenses

The Committee strongly approves the waiver of sovereign immunity by
the United States and its acceptance of liability for deprivation of consti-
tutional or analogous federal statutory rights by federal officers and em-
ployees. "Sovereign immunity" has been chipped away in many respects,
and we see no reason for its continued application in cases where the
doctrine of "respondeat superior" would otherwise apply. We note that
many states and localities have already waived their sovereign immu-
nity.1°° The extension of 42 U.S.C. § 1983 to such governmental enti-
ties, so that they would be liable in addition to their employees, has been
urged several times.101 Although such proposals are beyond the scope of
this report, if a satisfactory structure is worked out at the federal level for
the liability of government agencies, it might serve as a model for restruc-
turing § 1983, so that there would not be "one law for Athens and anoth-
er for Rome."1°2
We further approve imposition of liability upon the government for

actual or liquidated damages regardless of the employee's good faith or his
performance of a "discretionary function." This assures an injured party
of some recovery in most cases where violation of individual rights can be
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shown. It is fitting that the government compensate an injured party
who has had a constitutional right violated, even if the violation would
otherwise fall within one of the FTCA's exceptions, e.g., if it was commit-
ted by a governmental employee outside the United States. We recom-
mend that the language of S. 695 and H.R. 2659 provide clearly for
removal of all such exceptions.1°3

As noted, the proposed legislation would impose liability upon the
government for "constitutional torts". But we believe the bills should go
further: the United States should no longer be immune from suit for any
intentional torts of its employees, even those not amounting to constitu-
tional wrongs. The distinction is ill-defined and difficult to apply in prac-
tice.

Even if a satisfactory line could be drawn, we agree with Prof. Davis
that the absence of a remedy against the government for intentional torts
is "contrary to elementary justice".1°4 The recent assumption by the
government of liability for its employees' violations of certain statutory
requirements, as in the Privacy Act of 1974, the Tax Reform Act of. 1976,
the Right to Financial Privacy Act of 1978, and the Omnibus Crime Con-
trol and Safe Streets Act of 1968, among other statutes, provides an impor-
tant precedent for expansion of the waiver of sovereign immunity to all
intentional torts. Likewise, as we urged in our 1977 report on Legislative
Control of the FBI, any statutory charter for the Federal Bureau of Inves-
tigation should make the government liable for damages caused by
violations of the charter, such as by unauthorized or otherwise illegal use
of intrusive investigatory techniques, with individual employees liable only
where the plaintiff can prove willfulness.105 The government should
shoulder the responsibility for those wrongs; injured persons should not be
deprived of redress for actions that strike very close to, and often directly
at, the basic protections our Constitution provides.

If the present legislation must be limited to so-called "constitutional
torts", we urge that the legislative history make it clear that the term is to
be given an expansive reading. The government should be liable for all
intentional acts by its employees in the nature of constitutional wrongs.
Persons so injured should not be deprived of a remedy or thrown back
upon the structure of the present FTCA, with its several immunities,
exceptions and defenses, the absence of any right to liquidated damages
and with at best nominal attorneys' fees.

B. Deterring Unconstitutional Conduct:
Liability of Federal Government Employees

While we agree with the imposition of liability upon the United States,
this committee has serious reservations about the trade-off embodied in S.
695 and H.R. 2659. By immunizing individual employees from even the
threat of liability, the legislation would, in our opinion, leave no adequate
mechanisms for preventing repetition of unconstitutional conduct. The
Treasury can make injured persons whole, but that has no deterrent effect
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on the employees who injured them. We do not dispute that it is fitting

and proper for the government to be primarily liable, but granting govern-
ment employees and officials complete immunity from civil liability
removes a strong deterrent to unlawful conduct. The possibility of civil
liability becomes most important as a deterrent to high-level misconduct
by supervisory officials and top-level appointees who are less likely to be
found judgment proof.

Deterrent factors under present law stem from three principal sources:
civil liability, criminal liability, and disciplinary action by the employing
agency. Criminal liability would be unaffected by these bills, although, as
noted above, 106 it has to date been of limited usefulness as a deterrent.
Elimination of civil liability as a deterrent is not balanced by subjecting
the employee to a disciplinary process, because that process already exists.
Giving the claimant a role in the disciplinary process does not, in our view,
correct the balance.
A large majority of the Committee thus believes that the possibility of

civil liability of employees and officers of the government, present and
former, must be preserved, at least in the most egregious cases, where the
plaintiff can prove willful or malicious violations. We would therefore urge
that the procedure for substituting the government as a defendant be
eliminated, with the plaintiff left free to sue either the government, the
employee, or both—but that the legislation clearly impose a heavy burden
on plaintiff to prove willfulness or malice in order to recover from the
individual.

C. Strengthening the Disciplinary Mechanism

Whether or not they are accompanied by individual civil liability, this
Committee believes that the disciplinary mechanisms proposed in S. 695
and H.R. 2659 are inadequate in any event. We recognize, of course, that
participation of the claimant in disciplinary proceedings could become a
valuable part of a total scheme for assuring employee accountability, 

107

but we see the need for strengthening the proposed mechanism in several
respects.

The value of such a procedure as a deterrent depends in large measure
on the speed and certainty with which the facts are disclosed and disci-
pline is meted out. That objective is undermined by the proposed require-
ment that a claimant's request for an inquiry—the first step in a disciplin-
ary proceeding—must await completion of the administrative claims pro-
cess, the filing of suit and the passage of at least sixty days thereafter.
Thus, many months will normally have elapsed before the claimant's right
to initiate an inquiry ripens. Even then, speed is by no means guaranteed;
while the agency is required to conduct the inquiry "without unnecessary
delay," no right to administrative review of agency inaction arises until a
year after the inquiry was requested. And if the initial stage of the disci-
plinary inquiry results in an agency decision unsatisfactory to the claim-
ant, additional delay may frequently be encountered because the right to
request administrative review of that decision does not mature until and
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unless the claimant has recovered from the government. Nor do the bills
mandate that the administrative review be completed within any particular
time frame; they say only that a petition for review by a United States
Court of Appeals is permitted after a "final decision" of the reviewing
agency.108 Indeed, as drafted, the bills would deny any administrative or
judicial review to a person who requested the disciplinary inquiry before
receiving a judgment against the government and who then obtained judg-
ment more than sixty days after the initial disciplinary decision. That is
surely an unintended result which should be corrected.

Instead of the proposed amalgam of confusing administrative and judi-
cial review provisions, we recommend that the complainant be entitled to
initiate and participate in disciplinary proceedings without the require-
ment of a prior judicial proceeding. Indeed, complainants who have not
suffered actual damages and are primarily interested in preventing recur-
rence of wrongful conduct may opt for the disciplinary proceeding alone,
thereby avoiding needless federal litigation. Agencies would be free to
devise administrative procedures for weeding out frivolous claims, which
would not in any event be diminished simply by the requirement of first
filing a lawsuit.

The proposed procedures not only foster delay, they do not guarantee
certainty of action. While a claimant in some circumstances would be
entitled to both administrative and judicial review of the administrative
record, there is no assurance that a satisfactory record will have been
created during the disciplinary proceeding. The bills require a hearing only
if, after preliminary inquiry, there is a

"genuine, material, and substantial dispute of fact which can be
resolved with sufficient accuracy only by the introduction of relia-
ble evidence in a hearing and the decision of the agency in the
matter is likely to depend upon resolution of such dispute." 109

The claimant's active participation in the initial disciplinary proceeding is
subject to the virtually complete discretion of the agency. The claimant
may, as of right, make a written statement to the agency; but his rights to
appear in the proceeding, to examine and cross-examine witnesses, and to
suggest witnesses to be called and documents to be produced are subject to
the agency's unfettered discretion. All in all, the record reviewed on appeal
will frequently be sketchy. 110 It seems to us that a hearing below should
be mandated, if not in every case, then at least under broader guidelines
than the present bills provide; otherwise, de novo review on appeal, at least
for the administrative appeal, might be appropriate. And when a hearing is
held, the claimant must be given the right to appear, to suggest necessary
documents and witnesses, and to examine and cross-examine the witnesses.

We are concerned about the provision of both bills that would keep
"national security" information from being introduced in any disciplinary
hearing. It is in this area that all too many of the most serious abuses have
occurred in the past.' Only at the second appeal level is provision made
for a review, in camera, of what the agency has alleged must be kept

18



52

secret. This does not seem satisfactory to us, particularly if the legislation

continues to shield employees from civil liability and consequently from

the possibility of any other judicial inquiry. In such a case, the government

could simply offer a settlement of maximum liquidated damages, thereby

preventing the challenged conduct from receiving judicial scrutiny until

the second appeal level.
We do endorse the concept embodied in S. 695 and H.R. 2659 that

would take the administrative review of disciplinary decisions involving
intelligence officials away from the employing agencies. The goals of deter-
rence and accountability ought to be furthered if agents are on notice that

their agencies' disciplinary decisions will be reviewed by an independent
body. However, we do not agree that the review function should be

lodged with a special body designated by the President, rather than the
Merit Systems Protection Board, which would discharge that function as

to other federal agencies.112
The need for certainty as an element of effective deterrence also

requires that significant disciplinary action can be foreseen by employees.

But the pending bills neither set nor suggest guidelines for sanctions to be

imposed upon an agency finding of wrong-doing by its employee. Accord-

ingly, this Committee urges that Congress set guidelines for sanctions or, at

least, require that each agency adopt regulations, reviewable by the Attor-

ney' General, establishing minimum (and maximum) disciplinary sanctions

to be imposed upon a finding that an employee committed an intentional

wrong. For example, we would endorse a standard that required an
agency, in the absence of mitigating circumstances, to dismiss an employee
who intentionally violated a person's constitutional rights without reason-
able cause to believe that his conduct was lawful.

We also question whether a civil penalty not to exceed one-twelfth of a
former employee's annual salary, as proposed by the bills, is an adequate
deterrent when the employee acted maliciously.1 3

Our final comment on the disciplinary procedures concerns the
accountability of supervisory officials. Although the recent record shows

that low level employees may sometimes take it upon themselves to invade
constitutional rights, it also shows that such invasions are often dictated
directly by supervisors or by policies and standards of conduct known to
and sanctioned by supervisory officials.114 Effective deterrence requires
that accountability reach all levels of government. Yet we do not see such
accountability in the pending bills. At a minimum, we suggest that pro-
vision be made for employees to implead their superiors in the disciplinary
proceedings (as they may now do under the Federal Rules of Civil Proce-
dure, in Bivens-type actions).115 We also recommend that a government-
wide study be instituted to find ways to increase the accountability of
supervisory personnel and give them incentives to prevent their subordi-
nates from violating constitutional rights.
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4.•

D. Damages and Attorneys' Fees; Jury Trial

The Committee approves the basic provisions contained in S. 695 and
H.R. 2659 for awarding compensatory damages in suits against the govern-
ment. The provision for a minimum statutory damage award of $1,000 or
$100 a day up to a maximum of $15,000 is consistent with this Commit-
tee's recommendations in prior reports, although we question whether the
$1,000 minimum provides a sufficient incentive to someone who has been
wronged, but cannot prove actual financial loss. And, as noted, we recom-
mend that recovery of damages also be permitted against individual
employees who have acted willfully.
We are also troubled by the absence of any provision for recovery of

punitive damages, even in the most egregious cases of misconduct. When
the FTCA was enacted in 1946, punitive damages were specifically
excluded. A commentator noted at the time that this omission followed
from the exclusion from the FTCA of all intentional torts, in which puni-
tive damages are most frequently awarded. 116 Since the 1974 amendment
extending coverage to certain intentional torts was passed hastily and no
broad review was undertaken of the effect on the other sections of the
FTCA, there was no consideration of punitive damages. But if the govern-
ment is now to assume full liability for intentional torts of its employees
or for those that rise to the level of constitutional violations, we believe it
is time to rethink this exclusion. We believe that the court should at least
retain discretion to award punitive damages against the United States,
especially in circumstances where the constitutional tort was committed
pursuant to policies or instructions emanating from supervisory officials of
federal agencies.

Although authorization for punitive damages against the government is
not unprecedented, as evidenced by the Right to Financial Privacy
Act, 117 the Justice Department has argued that the imposition of punitive
damages against the government in constitutional tort cases would "penal-
ize only the taxpayer without serving any meaningful deterrent pur-
pose". 18 We disagree and believe that the award of punitive damages
against the government would serve several deterrent purposes. To begin
with, it would add incentive for suit by plaintiffs wronged by particularly
egregious acts, but not suffering significant actual damages, which is often
the case with constitutional violations. As noted above, we question
whether the minimum liquidated damages of $1,000 provides sufficient
incentive. But we believe punitive damages would make civil litigation
attractive in the egregious case, thus adding to the overall scheme of
accountability. Moreover, deterrence would be accomplished if, as we rec-
ommend, the legislation were to require that any damages paid by the
government—compensatory or punitive—be charged to the budget of the
offending agency, rather than general Treasury funds. Such a requirement
was included in a bill introduced in the last Congress by Senator Percy. 119

We recognize that most agencies' budgets are so large that it will be the
rare damage award which will have a substantial effect on its own. But we
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believe that several such assessments would not be lost on those in charge

of agency purse strings nor, we hope, congressional committees approving

agency budgets. Especially if punitive damages are visible through adverse

publicity, they would serve to remind the agency's supervisors that their

agency as an institution has failed to live up to its commitment to respect

the rights of the individuals it exists to serve.
If, as we recommend, injured parties may also sue officials guilty of

willful offenses, then punitive damages should also be available against

individuals. The possible recovery of punitive damages taxed personally

against willful offenders would have undeniable deterrent effect.

We have noted that maximum liquidated damages of $15,000 for an

individual might be acceptable if punitive damages are available. But we

see no justification for limiting liquidated damages in proper class ac-

tions to an aggregate of $1,000,000. For example, illegal government sur-

veillance of the members of a group for 150 days or more would, under

the bills, entitle each individual to a $15,000 award and is exactly the sort

of conduct that should be deterred and redressed by a class action. But the

$1,000,000 limitation would permit maximum liquidated damages only if

the class did not exceed sixty-six members—in which case class action

status might be denied for lack of "numerosity" under Fed. R. Civ. P.

23(a)(i). We believe that the liquidated damages available to a class should

be no less and no greater than if each class member had sued individually.

While we approve the allowance for reasonable attorney's fees and costs

to successful claimants in court proceedings involving "constitutional

torts", we are troubled by the absence of any provision for attorneys' fees

in the disciplinary proceeding or in the administrative claim process. This

lack could serve (perhaps it is intended to serve) as a disincentive for an

injured party to pursue disciplinary proceedings. The agencies' reaction to

date upon the disclosure of constitutional violations by their personnel

does not give us confidence that, left to themselves, they will discipline

future violators. As noted above, these proceedings are primarily designed,

where they have operated at all, to punish transgressions of bureaucratic

norms, not constitutional mandates. Unless the injured party is encouraged

actively to participate in the proceedings by the same incentives available

in judicial actions, it seems most unlikely to us that they can ever have the

effect of disclosing and deterring constitutional violations.
Although the FTCA does not provide for jury trials, a majority of this

Committee believes that there should be a right to trial by jury in actions

against the government alleging constitutional violations. While it is settled

that j
1
ury trial may constitutionally be denied in suits against the govern-

ment 20 (althoughit is required when individual employees are sued), we
believe that the interests both of justice and of the appearance of justice

are served by affording injured parties a public trial by jury of their peers
in these kinds of cases. The FTCA originally dealt merely with the negli-

gence of government employees, and so denied jury trials. But these bills
concern something entirely different. The judgment of a panel of ordinary
citizens is particularly appropriate where it is a citizen's fundamental rights
vis-a-vis his government that are at issue.
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E. Additional Comments on
S. 695 and H.R. 2659

S. 695 and H.R. 2659 would apply the amended FTCA to all actions
pending on the date of enactment and apparently also to those that are
known to exist but have not led to the institution of suit. We find these
retroactivity provisions troubling in several respects.

In recognition of the constitutional questions arising through an auto-
matic deprivation of the right to jury trial, the bills provide that, in cases
where jury trial has been elected or the right to elect has not expired, the
plaintiff may have his case against the United States tried before a jury.
However, a large price is exacted if he chooses that option: he would be
denied liquidated damages, government waiver of the employee's immu-
nity defenses, and attorneys' fees. 121 Nor would punitive damages be
available to compensate the plaintiff for having lost a potential recovery of
such damages from the individual defendant.

We have already indicated that in our view both punitive damages and
jury trial should be permitted in suits against the United States arising
from injuries to constitutionally protected rights. It is particulary disturb-
ing to us, and seems at least questionable under the Constitution, that in
addition to denying these rights in such suits, S. 6% and H.R. 2659 would
exact such a price from a plaintiff who exercises a vested right to jury trial.
Instead, we believe plaintiffs should be given an unfettered option to elect,
within a reasonable time period, whether to proceed under prior law or
under the new statute, if that statute does not permit jury trial.

It would also be unfortunate, if the proposed legislation does give
immunity to individual employees, for it to appear as a retroactive "bail
out" of current defendants. But the retroactivity provision, together with
the bills' "sunset" provisions, which would terminate these revisions of the
FTCA in five years unless Congress extends their life, give the legislation at
least an appearance of absolving individual officials of liability for claims
arising out of the Watergate era, while not assuring the survival of any of
the reforms in the disciplinary process that are proposed as a counter-
measure.

Another disturbing feature of S. 695 and H.R. 2659 is the procedure
for certification by the Attorney General that an individual was acting
within the scope of his employment or under color of it. This certification
is critical to the immunization of individual employees under the present
.bills: if the employee is certified to have acted within the scope of his
employment, he is completely insulated from civil liability; if he is certi-
fied to have acted only under color of his employment, the claimant must
elect whether to sue him or the government. But the Attorney General's
certification would not be reviewable by any court or agency at the claim-
ant's instance; only the emvloyee could seek review of a certification
which fails to immunize him. 22

Under our recommended approach, the "scope of—under color of"
distinction would not be relevant, since individual employees would be
subject to suit in either event, provided the plaintiff can prove willfulness.
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page 23

That change would obviate the necessity for any certification by the

Attorney General. But if the distinction and accompanying immunity pro-

vision is preserved, we believe that the right to judicial review of the

Attorney General's certification must at least be made mutual. It hardly

seems appropriate for a remedial statute designed to redress violations of

constitutional rights and foster accountability in government to permit the

Attorney General to immunize government officials from suit, with no

opportunity for review of that decision, while giving those same officials a

right to review if the decision goes against them.

Lastly, we are concerned that the bills 'would allow any constitutional

tort claim to be settled at the administrative stage, but only with the

"prior written approval" of the Attorney Genera1.123 That would allow

the government to "bury" embarrassing incidents, while at the same time

shielding the responsible officials from suit, merely by offering a large

enough settlement. To prevent this, we recommend that the Attorney

General be required, in approving any such settlement, to set forth in

writing the details of the claim, state what has been done to investigate it,

and disclose any disciplinary action taken—and that all such approvals be

published in the Federal Register.

F. The Federal Tort Claims Act is
Not the Appropriate Framework
for Constitutional Tort Claims

As all of the foregoing makes clear, FTCA is a complex statute and

there are many problems in adapting it to provide a satisfactory remedy

for "constitutional torts." 124 We believe such problems follow inevitably

from the fact that the FTCA was designed primarily to compensate per-

sons injured by negligence, not to redress intentional violations of individ-

ual rights. As we have noted throughout this Report, different considera-

tions apply to these two types of claims. Since no statute covered the

conduct at issue in Bivens, it became known as a "constitutional tort,"

leading many to conclude that such conduct might be dealt with simply

by amending the existing tort claims statute. With strain, the FTCA could

of course be adapted to include "constitutional torts". But we think that

the type of conduct at issue here is much better dealt with in a separate

statute, which (excluding disciplinary procedures) would have the simplici-

ty of Section 1983, instead of the complexity of the FTCA.
The strains of adaptation have been identified throughout this Report:

the absence of punitive damages and jury trials, the inevitable delay inher-

ent in the requirement that an administrative claim be presented to the

agency before suit is brought, the FTCA's restriction to damage actions to

the exclusion of injunctive and other relief—remedies recommended by the

Church Committee125 and already available in § 1983 actions.
All of the foregoing problems could be considered and resolved by

abandoning the attempt to re-mold the FTCA to incorporate intentional

23



57

and constitutional torts and formulating a new statute, modelled perhaps
after § 1983 (which is quoted above, pp. 11-11). An appropriate title
might be 'The Constitutional Rights Protection Act." It, too, would waive
sovereign immunity for claims against the government based on constitu-
tional torts. It could deal with immunities and defenses in simple, direct
language such as this:

"In any suit brought pursuant to this statute, immunities and
defenses available at common law, including the defense of good
faith, are abolished." 126

If the disciplinary mechanisms are to be retained, as we have indicated
they should be, with improvements, the length of the statute would be
increased; but its core—the structure of the government's civil liability and,
in our view, individual liability in cases of wilful or malicious miscon-
duct—would remain simple. This, we feel, is a far more appropriate and
effective structure than the attempts to amend the FTCA represented by
S. 695 and H.R. 2659.

V. Conclusion

For the reasons stated above, this Committee supports the concept of
creating a statutory remedy for redress of constitutional violations by
federal officers and employees. But it does not support the enactment of
S. 695 or H.R. 2659 as proposed. We think a better structure can be
devised that (1) deters conduct by officers and employees of the federal
government that would deprive persons of fundamental rights; (2) encour-
ages "innovative and courageous" employee conduct and protects employ-
ees lawfully exercising their functions; and (3) fully compensates persons
whose constitutional rights have been violated by government misconduct.

December, 1979
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FOOTNOTES

1See Intelligence Activities and the Rights of Americans: Final Report
of the Select Committee to Study Governmental Operations with respect
to Intelligence Acitivites, 94th Cong., 2nd Sess., S. Rep. No. 94-755
(1976) [hereinafter Church Committee Report]; Committee on Federal
Legislation, Legislative Control of the F.B.I., Federal Legislation Report
(May 1, 1977), reprinted in part in 32 Record of N.Y.C.B.A. 478 (1977)
[hereinafter F.B.I. Report]. The Federal Bureau of Investigation and the
Central Intelligence Agency have been the primary subjects of concern,
but disclosures have also involved the Internal Revenue Service, the Drug
Enforcement Administration, the National Security Agency, and other
federal agencies, in particular those with intelligence responsibilities.

2 The Department of Justice has developed the practice, for morale and
other reasons, of representing or retaining private counsel to represent
federal government employees sued individually for actions within the
scope of their employment. The retention of private counsel is the practice
when there are or may be conflicts of interest, either because the employ-
ee is also the target of a criminal investigation of a pro secutive authority
within the Department of Justice or because several employees have con-
flicting legal or factual positions in the same case. See Department of
Justice, Statement of Policy on Limitation for Representation of Federal
Employees, 42 Fed. Reg. 5695 (1977); 28 C.F.R. §§ 50.15, 50.16
(1979). The private counsel program has grown and is said to have cost
$600,000 in fiscal year 1977, with a 60% increase expected for fiscal
1978. See Hearings on H.R. 9219 relating to the Federal Tort Claims Act
before the Subcommittee on Administrative Law and Governmental Rela-
tions of the House Committee on the Judiciary, 95th Cong., 2nd Sess., at
5 (1978) (statement of Griffin B. Bell, Attorney General) [hereinafter
House Hearings]. Eliminating this expense appears to be one of the mov-
ing forces behind the bills the administration has proposed. See gener-
ally Joint Hearing on Amendments to the Federal Tort Claims Act: S.
211 7 (part 1) and Joint Hearing on Amendments to the Federal Tort
Claims Act: S. 211 7, S. 2868 and S. 3314 (part 2:) Before the Subcommit-
tee on Citizens and Shareholders Rights and Remedies and the Subcom-
mittee on Administrative Practice and Procedure of the Senate Committee
on the Judiciary, 95th Cong., 2nd Sess. [hereinafter Senate Hearings].
While eliminating or reducing this expense is a worthy government pur-
pose, the Committee does not consider it to have the same importance as
the other factors mentioned. The American Bar Association has also stated
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that this factor should be given relatively low priority. See Senate Hear-

ings, part 2, at 408 (statement of John Greacen).

3In introducing S. 695, Senator Kennedy stated:

"Viewed from the employee's perspective, under the present system,

a Federal employee who has acted in good faith is subject to law

suits for large amounts of money whenever he takes an innovative

or courageous action. Even though he may ultimately prevail by

asserting his good faith defense, the employee must face the spec-

tre of financial ruin, the anxiety, and the damage to reputation

which are inherent in any law suit which is, in essence, attacking

his personal integrity. Thus the possibility of personal liability for

monetary damages arising from activities performed in the scope of

their employment is a Sword of Damocles which discourages Fed-

eral officials from performing assignments vigorously and cour-

ageously."

123 Cong. Rec. S2919 (daily ed. March 15, 1979).

4Criminal actions and administrative proceedings of various kinds,

while also available, do not compensate the injured party. Administrative

proceedings might in theory be so structured, but they have not been to

date. Even in their deterrent function, criminal actions have a number of

shortcomings, such as the high standards of proof and intent required and

the inability of the injured party to assure that a criminal action will be

brought regardless of the available evidence. Criminal cases have in fact

rarely been brought by the government even in the egregious cases under

COINTELPRO described in the Church Committee Report; see Senate

Hearings, supra note 2, part 1, at 19-22.
5 State law (common law and statutory) tort actions for damages are

also available, although outside the scope of this report. We note that they

are circumscribed by jurisdictional limitations and subject to the various

immunity doctrines described in the report; see text accompanying foot-

notes 10-14. See also Note: Damage Remedies against Municipalities for

Constitutional Violations, 89 Harv. L. Rev. 922 at fn. 7 (1976).

6Monroe v. Pape, 365 U.S. 167 (1961). See generally Developments in

the Law—Section 1983 and Federalism, 90 Harv. L. Rev. 1133 (1977)

[hereinafter Developments—Section 1983].
7 Uarte v. United States, 7 F.R.D. 705, 707 (S.D.Cal. 1948) (ordering

a joint tort-feasor dropped from the action). Noting that waivers of sover-

eign immunity are to be strictly construed, the court reasoned that the

FTCA contemplates that the government shall be the sole defendant, in

part because of the absence of jury trial. In some recent cases, both the

government and its employees have been sued together, apparently with-

out a jury and without an argument by the government against joinder.

See e.g. Norton v. United States, 581 F. 2d 390, 392 (4 Cir. 1978).

8 it has been suggested that under the developing case law the govern-

ment may not in fact be entitled to that defense. Letter dated January 31,

1979, from John Shattuck, Director, Washington Office, American Civil

Liberties Union, to Senator Edward M. Kennedy, at 2-3. Also in the
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Norton case, supra note 7, Judge Butzner in dissent argued that the gov-
ernment should not be immunized from claims arising out of "good faith"
constitutional violations of its employees because private employers sued
under the doctrine of respondeat superior are not allowed to assert the
personal defenses of their employees. 581 F. 2d at 397.9 28 U.S.C. § 1346(b) and § 2674.10U.S. Const., Art. I, § 6, cl. 1 (the Speech and Debate Clause). In
Davis v. Passman, 47 U.S.L.W. 4643 (June 5, 1979), the Supreme Court
concluded that an employee of a Congressman who was discharged
because of her sex had a cause of action under the Due Process Clause of
the Fifth Amendment, but remanded for further proceedings as to
whether the Congressman-employer was shielded by the Speech and
Debate Clause.

11See e.g. Pierson v. Ray, 386 U.S. 547 (1967) (state court judges);
Tenney v. Brandhove, 341 U.S. 367 (1951) (state legislators); Imbler v.
Pachtman, 424 U.S. 409 (1976) (prosecutors); Butz v. Economou, 438
U.S. 478 (1978), reprinted in Senate Hearings, supra note 2, part 2, at 702
et seq. (judicial officer, chief hearing examiner and prosecuting attorney in
federal agency proceedings).

12360 U.S. 564 (1959).
13 See Scheuer v. Rhodes, 416 U.S. 232 (1974). That action was

brought under 42 U.S.C. § 1983 by personal representatives of students
killed by National Guardsmen in the May 1970 civil disorder at Kent State
University. The Governor of Ohio, various officers and enlisted members
of the National Guard and the President of the University were defen-
dants. Holding it erroneous for the District Court to have dismisssed the
complaint, the Court concluded that an executive officer has only a quali-
fied immunity under Section 1983 which is based upon his good faith
belief formed on grounds which seem reasonable when judged in light of
the circumstances existing at the time he made his decision. See also
Halperin v. Kissinger, et al., 607 F. 2d 1192 (July 12, 1979, D.C. Cir., Civil
Action No. 1187-73), holding President Nixon entitled .only to qualified
immunity from suit for constitutional violations. The Court made the
further distinction that the standards for Presidential immunity should be
applied on a sliding scale to make allowance for the special demands on
the time and attention of the President.

14 28 U.S.C. § 2680(a).
15 Where an agency has willfully or intentionally violated the provisions

of the Privacy Act (other than those requiring access to or correction of a
record), the plaintiff may recover from the agency the greater of $1,000 or
his actual damages plus an attorneys' fee and court costs. 5 U.S.C.
§ 552a(g)(4). See generally Committee on Federal Legislation, Government
Databanks and Privacy of Individuals (H.R. 16373 and S. 3418), 30
Record of N.Y.C.B.A. 55,96 (1974).

16A person subjected to illegal electronic surveillance, or about whom
information obtained by illegal electronic surveillance is used or disclosed,
may recover from the individual employee the greater of his actual dam-
ages, $1,000 or $100 for each day of violation, reasonable attorneys' fees,
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litigation costs, and in some cases punitive damages. 50 U.S.C. § 1810. See

generally Committee on Federal Legislation and Committee on Civil

Rights, Judicial Procedures for National Security Electronic Surveillance,

29 Record of N.Y.C.B.A. 751, discussing a predecessor bill, and testimony

of Steven B. Rosenfeld dated January 24, 1978, on behalf of the Commit-

tee on Federal Legislation, discussing S. 1566, which was enacted, with

modifications, as the Foreign Intelligence Surveillance Act of 1978.
17Any person other than the United States or the Internal Revenue

Service who knowingly or negligently discloses taxpayer return informa-

tion in violation of the Internal Revenue Code's confidentiality require-

ments may be held liable for the greater of $1,000 or the actual damages

caused by disclosure plus court costs, but not attorney's fees. Where the

disclosure was willful or the result of gross negligence, the defendant also

may be liable for punitive damages. Internal Revenue Code of 1954,

§ 7217 (26 U.S.C. § 7217); see generally Committee on Federal Legisla-

tion, Access to Federal Income Tax Returns, 34 Record of N.Y.C.B.A.

376, 403-04 (1979).

18 F.B.I. Report, supra note 1, at 37.
'p403 U.S. 388 (1971), reprinted in Senate Hearings, supra note 2, part

1, at 220 et seq. [hereinafter Bivens].
20 Bivens on remand, 456 F. 2d 1339, 1347-48 (2 Cir. 1972), reprinted

in Senate Hearings, supra note 2, part 1, at 263 et seq.
21 iThis principle s widely recognized. See, for example, the Church

Committee Report, supra note 1, stating its "fundamental conclusion"

that intelligence activities have undermined the constitutional rights of

citizens "primarily because checks and balances . . . to assure accountabil-
ity have not been applied". Church Committee Report at 289. See also
John T. Elliff, The Reform of F.B.I. Intelligence Operations (Princeton
University Press 1979), at 6, describing the F.B.I. reform efforts made to
date: "Accountability was the key . . . to bring [ing the F.B.I.] . . . within
the rule of law."

22Church Committee Report, supra note 1, at 338 (Recommendation
91). For the intricacies of pleading the employee's reasonable grounds for
belief in the legality of his action (referred to as the "objective" basis) and
the employee's good faith (referred to as the "subjective" basis) and the
resolution of these defenses by pre-trial motions, see Halperin v. Kissinger,
supra note 13, at 1208-10.

23 The amendments to the FTCA introduced in the last Congress at first
contained no provision permitting a tort victim to initiate agency disciplin-

ary proceedings. Such a provision evolved as an additional incentive to

accountability. See House Hearings and Senate Hearings, supra note 2.

This Committee recognizes that the provision was proposed as a trade-off

for civil immunity for government employees, which we do not support.

We think that an effective administrative disciplinary mechanism is an

important addition to the arsenal we would like to see built up, however,

and we would support it, with the improvements suggested below, regard-
less of whether our position on civil immunity were adopted. If the civil
immunity provisions remain in any final legislation, of course, an improved
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disciplinary mechanism becomes essential.
24 See Chief Justice Burger's dissent in Bivens, supra note 19, at 411.
25Note: The Federal Tort Claims Act, 56 Yale L.J. 534 (1947) [herein-

after FTCA-1947].
26Id. at 534, fn. 5.
27/d.
28/d. at 535.
29The victim would first have to sue and recover against the federal

employee. If the employee proved judgment-proof (as was often the case),
the victim would throw himself on the mercy of the government by having
his Congressman introduce a private bill. See Gottlieb, The Federal Tort
Claims Act—A Statutory Interpretation, 35 Geo. L.J. 1, at 9 (1946) [here-
inafter FTCA-1946].

3° See generally FTCA-1946 and FTCA-1947, supra notes 25 and 29,
for a complete description of the events leading to the original FTCA.

31 28 U.S.C. §§ 1346(b), 2674.
3228 U.S.C. § 2402.
33 28 U.S.C. § 2674.
34Despite the statutory language, in 1950 the Supreme Court held that

on-duty servicemen injured by government negligence were not covered
by the FTCA; they may seek relief only under veterans' benefit acts. Feres
v. United States, 340 U.S. 135. The Court added that "if we misinterpret
the Act, . . . Congress possesses a ready remedy." 340 U.S. at 138. Since
Congress has not acted in this area despite the invitation, a long line of
cases has applied the Feres doctrine to a variety of situations. It has
recently been held that the Feres doctrine also bars government liability
for intentional and constitutional torts against on-duty servicemen. Thorn-
well v. United States, 471 F. Supp. 344 (D. D.C. 1979). The present bills
would not affect the Feres doctrine.

3528 U.S.C. § 2671. To the extent that F.B.I., and other, informants
are "contractors" with the federal government, this exclusion does not
seem proper in the constitutional context.

36 28 U.S.C. § 2675(a).
37 28 U.S.C. § 2672.
3828 U.S.C. §§ 2672, 2676.
39 28 U.S.C. § 2678.
4°28 U.S.C. §2679(b) and (d).
41 Government employees are currently immunized from liability for

certain medical claims in the nature of malpractice in five situations:
health care for members of the Armed Forces and their dependents, 10
U.S.C. § 1089; for foreign service personnel, 22 U.S.C. § 817; for veter-
ans, 38 U.S.C. § 4116; and when they are acting as officers or employees
of the Public Health Service, 42 U.S.C. § 233, or the National Aeronautics
and Space Administration, 42 U.S.C. § 2458(a). Generally, such immuni-
zation is not absolute.

42In effect, this patchwork scheme of statutory indemnity results in the
government providing liability insurance to its motor vehicle drivers and
most medical personnel at no cost to them, which inures to the benefit of
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victims of their negligence. The majority of employees, most notably law
enforcement officers, are left to procure their own liability insurance if
they are inclined to do so and if coverage is available. See the testimony of
John S. McNerney, Federal Criminal Investigators Assocation, on the diffi-
culty of obtaining such insurance, Senate Hearings, supra note 2, part 2, at
402.

43Among the excluded claims are claims arising in a foreign country;
claims under the Trading with the Enemy Act; claims connected with
war-time combatant activities; claims cognizable in admiralty proceedings
where public vessels are involved; claims arising out of the performance of
a "discretionary function", see text accompanying note 12 supra, or the
execution of a statute or regulation; claims arising out of the loss, miscar-
riage or negligent transmission of mail; claims arising in respect of the
assessment of any tax or customs duty, the fiscal operations of the Treas-
ury or the regulation of the monetary system; claims arising out of the
detention of merchandise by customs or similar officers; claims for dam-
ages caused by a government-imposed quarantine; and claims arising from
the activities of the Tennessee Valley Authority, the Panama Canal Com-
pany, a Federal land bank, a Federal intermediate credit bank or a bank
for cooperatives. 28 U.S.C. § 2680.

44 E.g., Hatahley v. United States, 351 U.S. 173 (1956) (trespass and
conversion); Palomo v. United States, 188 F. Supp. 633 (D. Guam 1960)
(waste); Myers & Myers, Inc. v. United States Postal Service, 527 F. 2d
1252 (2 Cir. 1975) (interference with business opportunity through black-
listing); Birnbaum v. United States, 588 F. 2d 319 (2 Cir. 1978) (invasion
of privacy).

45 Senate Hearings, supra note 2, part 1, at 158-59 (remarks of Rep.
Holifield); Boger, Gitenstein and Verkuil, The Federal Tort Claims Act
Intentional Torts Amendment: An Interpretative Analysis, 54 N.C.L.
Rev. 497, 516-17 (1976), reprinted in Senate Hearings, supra note 2, part
1, at 164 et seq. [Hereinafter FTCA Amendment Interpretative Analysis.]
The 1974 amendments to the FTCA were tacked onto a bill to repeal the
transfer of 900 agents from the Immigration and Naturalization Service to
the Customs Bureau. See Senate Hearings, part 1, at 158-163.
'See e.g., Norton v. Turner, supra note 7, at 395-97.
47The FTCA does not apply "to any claim arising out of . . . libel,

slander, misrepresentation [or] deceit. . ." 28 U.S.C. § 2680(h). For a
description of the F.B.I.'s activities under its COINTELPRO program
against Martin Luther King, Jr., see Church Committee Report, supra note
1, at 11-12, 219-23. Recently the government made its first settlement
under the FTCA with a victim of a COINTELPRO program; although
the complaint alleged that the tortious activity was defamatory, among
other things, the settlement agreement did not characterize the conduct.
Marwick, The First COINTELPRO Damage Award: $48,000, First Princi-
ples, September 1979, p. 1 (reporting settlement of Blair v. Baumgardner,
No. 77-C-390 (E.D. Wisc. complaint of June 23, 1977)).
'Supra note 15.
49 12 U.S.C. § 3417(a). P.L. 95-630,92 Stat. 3708, Section 1117. That
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section also states that the remedies and sanctions in it are the "only
authorized judicial remedies and sanctions" for violations of the Act, and,
in a provision modelled after one in the Freedom of Information Act, 5
U.S.C. § 552(a)(4)(F), provides for commencement of disciplinary pro-
ceedings by the Civil Service Commission (now the Merit Systems Protec-
tion Board) when a court 'finds that the circumstances surrounding a viola-
tion of the Act raise questions whether an agent or employee acted will-
fully or intentionally with respect to the violation.

5018 U.S.C. § 2520.
51 Supra note 16.
52Bivens, supra note 19, at 389. In the Collinsville incidents, the indiv-

iduals were not arrested; the agents discovered the identification error
while still at their houses. See FTCA Amendment Interpretative Analysis,
supra note 45, at 500-01.

53Bivens, supra note 20, at 1347-48, reprinted in Senate Hearings, supra
note 2, part 1, at 271-72.

54E.g., Paton v. LaPrade, 524 F. 2d 862 (3 Cir. 1975; First Amend-
ment); U.S. ex rel Moore v. Koelzer, 457 F. 2d 892 (3 Cir. 1972; Fifth
Amendment); Patmore v. Carlson, 392 F. Supp. 737 (E.D. III. 1975;
Fifth and Eighth Amendments); and see Gardels v. Murphy, 377 F. Supp.
1389 at 1398 (N.D. Ill. 1974). "Bivens recognizes a cause of action for
damages for violation of any constitutionally protected interest."

55Butz v. Economou, supra note 11.
56 Davis v. Passman, supra note 10.
57Section 1984 of Title 42 contains related jurisdictional provisions.
58 United States v. Classic, 313 U.S. 299 at 326 (1941). See generally

Developments—Section 1983, supra note 6.
59 365 U.S. 167.
60Newman, Suing the Lawbreakers: Proposals to Strengthen the Section

1983 Damage Remedy for Law Enforcers' Misconduct, 87 Yale L.J. 447 at
452 (1978) [hereinafter Lawbreakers].

61436 U.S. 658 (1978).
62/d. at 690-1.
63E.g., CONN. GEN. STAT. § 7-465 (1977); N.Y. GEN. MUN. LAW

§ 50-k (1979).
64Note, Suing the Police in Federal Court, 88 Yale L.J. 781 (March

1979) [hereinafter Suing the Police]; see also Lawbreakers, supra note 60.
65 Suing the Police, supra note 64, at 814-15. The case cited was from

Connecticut. The New York Court of Appeals recently ruled that the
liability insurance policy of a municipality could not cover punitive dam-
ages awarded under § 1983. Hartford Accident and Indemnity Company
v. Village of Hempstead (No. 386), N.Y.L.J. October 26, 1979, 1:3.
Among other reasons, the Court stated that allowing such coverage would
defeat the purpose of punitive damages.

66 This is also recommended in Lawbreakers, supra note 60. The
Supreme Court may also decide another case involving municipal liability
in the § 1983 context, Owen v. City of Independence, Missouri, 560 F. 2d
925 (8 Cir. 1977), which was vacated and remanded for further considera-
tion in light of Monell, 438 U.S. 902 (1978).
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67 Section-by-Section Analysis of S. 695 at 1.
68 In Butz, supra note 11, the Supreme Court quoted with approval

then-Attorney General Griffin Bell, writing in a Fifth Circuit case in 1971
when he was a judge: "'all police and ancillary personnel in this nation,
whether state or federal, should be subject to the same accountability
under law for their conduct... '.There should not be 'one law for Athens
and another for Rome' ". 438 U.S. at 486, fn. 7; Senate Hearings, supra
note 2, at 723-4.

69Baker v. McCollan, 47 U.S.L.W. 4834 (June 26, 1979).
70Other government employees disciplined under regulations not appli-

cable to the majority of civil servants include members of the uniformed
services, administrative law judges, members of the senior executive ser-
vice and presidential appointees confirmed by the Senate. See S. Rep. No.
969, 95th Cong., 1st Sess., at 41, reprinted in [1978] U.S. Code Cong. &
Ad. News at 2763; 5 U.S.C. § § 7521, 7541.

71 Merrill, Procedures for Adverse Actions Against Federal Employees,
59 Va. L. Rev. 196, 218 (1973) [hereinafter Merrill]; S. Rep. No. 969,
supra note 70, at 51; 5 U.S.C. § 7513(d). The Civil Service Reform Act of
1978 established the Merit Systems Protection Board, together with the
Special Counsel to the Merit Systems Protection Board and the Office of
Personnel Management, as the successors to the Civil Service Commission.
S. Rep. No. 969, supra note 70, at 5-7.

725 U.S.C. § 7703.
73John T. Elliff, supra note 21, at 160-61.
74 See e.g., Merrill, supra note 71; Vaughn, The Personal Accountability

of Public Employees, 25 Am. U.L. Rev. 84 (1975).
75123 Cong. Rec. S. 2920 (daily ed. Mar. 15, 1979).
76 • •
Tb1S Is according to the statement of a member of the staff of the

Subcommittee on Administrative Law and Government Relations of the
Committee on the Judiciary of the House of Representatives in a tele-
phone conversation with a member of this Committee on May 9, 1979.

77Sec. 1, S. 695; Sec. 2, H.R. 2659; in each case amending 28 U.S.C.
§ 1346(b). The exact language quoted is that of S. 695.

78 Inits present form the FTCA covers only acts done "in the scope of
employment," which reflects its origin as an analog of private employer
liability. The term "under color of law" has undergone an entirely separate
development, primarily in cases under the Civil Rights Laws. See text at
footnotes 58-9. The two terms have come to overlap in some recent cases;
for example, in Birnbaum v. U.S., 588 F.2d 319 (2 Cir. 1978), the court
found that CIA conduct under its mail-opening program was "so far
beyond its authority" that no discretionary function defense could be
properly asserted, 588 F.2d at 332, but still assumed that the conduct was
within the scope of employment for the purpose of finding that the FTCA
covered it.

79Sec. 12, S. 695, adding 5 U.S.C. § 7804(a); Sec. 8, H.R. 2659, add-
ing 28 U.S.C. § 2685(a). This provision is contained only in the disciplin-
ary provisions of the bills; the sections that provide for the United States
to substitute itself when an employee is sued contain no similar provision
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or cross-reference, although the determination would clearly have to be
made at the time suit is brought.

so Sec. 3, S. 695, amending 28 U.S.C. § 2674; Sec. 3, H.R. 2659,
creating a new 28 U.S.C. § 2681.

81Sec. 4, S. 695, amending 28 U.S.C. § 2675(a); Sec. 3, H.R. 2659,
creating a new 28 U.S.C. § 2681(d). In S. 695, this provision is incongru-
ously placed in the section of the present FTCA relating solely to adminis-
trative proceedings prior to suit.

82Sec. 9(c), S. 695; Sec. 4(c), H.R. 2659; in each case amending 28
U.S.C. § 2680(h).

83 Sec. 9(a), S. 695, amending 28 U.S.C. § 2680; Sec. 3(g), H.R. 2659,
adding 28 U.S.C. § 2681(g).

84 Sec. 4, S. 695, amending 28 U.S.C. § 2675(a); Sec. 3, H.R. 2659,
adding 28 U.S.C. § 2681(a) and (C).

85Sec. 7, S. 695, amending 28 U.S.C. § 2679(d); Sec. 3, H.R. 2659,
adding 28 U.S.C. § 2681(e). By adding this new section, H.R. 2659 broad-
ens the employee immunization procedures only to the case of constitu-
tional torts, while the language of S. 695 makes them applicable to any
suit against a government employee where the FTCA is available. The
distinction made by H.R. 2659 is unworkable, since it would require some-
one-presumably, the court-to determine, before the suit is removed,
whether the conduct at issue amounted to a constitutional tort; plaintiff's
characterization of it, or that of the Attorney General, should certainly
not suffice, and they would presumably often differ.

86Sec. 12, S. 695, adding 5 U.S.C. § 7802; Sec. 8, H.R. 2659, adding
28 U.S.C. § 2683. In each bill, the inquiry is made to the head of the
employee's agency and must be accompanied by a certified written state-
ment setting out facts. The employee need not be specifically identified if
the facts are sufficient for the corm_ lencement of an inquiry.

87Sec. 12, S. 695, adding 5 U.S.C. § 7803(b); Sec. 8, H.R. 2659,
adding 28 U.S.C. § 2684(b).

88Sec. 12, S. 695, adding 5 U.S.C. § 7803(c) and (e); Sec. 8, H.R.
2659, adding 28 U.S.C. § 2684(c) and (e).

89Sec. 12, S. 695, adding 5 U.S.C. § 7805(a) and (c); Sec. 8, H.R.
2659, adding 28 U.S.C. § 2686(a) and (c). The body the President selects
for intelligence reviews may not be the Central Intelligence Agency, the
Federal Bureau of Investigation, the National Security Agency, the
national intelligence components of the Defense Department, or the
National Security Council or its component parts. Nor may any person
who has been an employee of one of the listed agencies during the pre-
ceeding two years be appointed by the President to serve on that reviewing
body.

90Sec. 12, S. 695, adding 5 U.S.C. § 7803(c) and § 7806; Sec. 8, H.R.
2659, adding 28 U.S.C. § 2684(c) and § 2687. Ruth Prokop, Chairwoman
of the Merit Systems Protection Board, in a statement dated August 1,
1979, delivered to the House Subcommittee on Administrative Law and
Governmental Relations of the House Committee on the Judiciary [the
Prokop Statement] noted that the "reasonable" standard of this legisla-
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tion is in conflict with the Board's obligations in handling employee
appeals to use a "preponderance of the evidence" standard in most cases
and a "substantial evidence" standard for unacceptable performance
appeals. If both the complainant and the employee appeal the same deci-
sion, the Board might be compelled to reach inconsistent findings. Prokop
Statement at 4-5.

91Sec. 12, S. 695, adding 5 U.S.C. § 7803(d) and (e); Sec. 8, H.R.
2659, adding 28 U.S.C. § 2684(d) and (e). Review of information relating
to national security, national defense, or foreign affairs would be in cam-
era.

92 Sec. 12, S. 695, adding 5 U.S.C. § 7804(b); Sec. 8, H.R. 2659,
adding 28 U.S.C. § 2685(b).

93 Sec. 12, S. 695, adding 5 U.S.C. § 7804(a); Sec. 8, H.R. 2659, adding
28 U.S.C. § 2685(a).

94Sec. 12, S. 695, adding 5 U.S.C. § 7804(c); Sec. 8, H.R. 2659, adding
28 U.S.C. § 2685(c). The same "arbitrary or capricious" standard would
apply as in the case of other appeals.

95Sec. 12(a), S. 695, adding 5 U.S.C. § 7807(e); Sec. 8, H.R. 2659,
adding 28 U.S.C. § 2688(e).

96Sec. 10, S. 695; Sec. 6, H.R. 2569. The affected statutes would be
those listed above in footnote 41.

97Thus, it is not clear whether both remedies would be available for a
breach of one of those acts by a government employee in the nature of a
"constitutional tort," or whether one set of provisions would be pre-
empted, or if so, which one.

98 Sec. 13, S. 695; Sec. 10(a) and (b), H.R. 2659.
99 Sec. 14, S. 695; Sec. 10(c), H.R. 2659. The Attorney General and the

Office of Personnel Management are each directed to submit a report to
Congress six months before the termination date, recommending whether
the legislation should be continued.

100According to Professor Davis, thirty-three states had done so in
whole or in part by 1978. K.C. Davis, Administrative Law § 25.00 (1978
Supp.).

101See e.g., Lawbreakers, supra note 60, at 455-58; K.C. Davis, Observa-
tion: An Approach to Legal Control of the Police, 52 Tex. L.R. 703
(1974).

102Supra note 68. We recognize, of course, that because of the Eleventh
Amendment and other concerns of federalism, identical treatment may
not be feasible, in particular in the area of the disciplinary mechanism.

103 Last year's Senate bills did this more clearly, by a lead-in clause
excluding the exceptions of 28 U.S.C. § 2680(h); see e.g. Senate Hearings,
supra note 2, part 2, at 453. The House bill was silent on the issue. House
Hearings, supra note 2, at 1-3. S. 695 would instead add a paragraph at the
end of that section, presumably to do the same thing, but the paragraph
could be read as having the opposite effect, i.e., making the most impor-
tant exceptions apply to constitutional torts. Sec. 9(a). H.R. 2659 does the
same thing in Sec. 3(g), and is also ambiguous.
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1°4K.C. Davis, Administrative Law in the Seventies, § 25.08-1 (1976).
We have already mentioned, supra note 41, that COINTELPRO defama-
tions are outside the present FTCA; if the courts find that they, or similar
activities, do not rise to the level of "constitutional" torts, they would also
be outside the amended FTCA.

1°5 F.B.I. Report, supra note 1, at 35-38. See also testimony of Kath-
leen A. Imholz on behalf of the Committee on Federal Legislation to the
Senate Judiciary Committee (statement dated October 24, 1979) and the
Subcommittee on Civil and Constitutional Rights of the House Judiciary
Committee (statement dated October 30, 1979) on the absence of civil
remedies in the Federal Bureau of Investigation Charter Act of 1979 (S.
1612 and H.R. 5030). The proposed charter, which was introduced in
Congress on July 31, 1979, is the subject of a forthcoming report by the
Committee on Federal Legislation.

106Supra note 4.
10'7 See note 23 supra.
108 Sec. 12, S. 695, § 7803(d); Sec. 8, H.R. 2659, 28 U.S.C. § 2684(d).
109 

This is the language of S. 695.
110 There are procedures for supplementing the record or remanding at

the administrative review level, but this would be quite late in the proceed-
ings, especially considering the layers of administrative and legal action
that would have to be passed on the way to that level. The Chairwoman of
the Merit Systems Protection Board has suggested that due process
requires a better hearing. See Prokop Testimony, supra note 90, at 2-3.

111For example, intrusive investigatory techniques against newsman
Joseph Kraft were justified, after the fact, on grounds of "national secur-
ity". See D. Wise, The American Police State: The Government Against
the People, at 3-30 (Vintage Books 1976); see also numerous examples in
the Church Committee Report, supra note 1, and Athan Theoharis, Spying
on Americans: Political Surveillance from Hoover to the Huston Plan
(Temple University Press 1978).

112-1VIs. Prokop, the Board's Chairwoman, has stated that she believes
the Board should also be the reviewing body for foreign service and public
health service personnel. Prokop Testimony, supra note 90, at 7. The
Congressional Quarterly reported in its issue of June 2, 1979, that the
Board, which was created by the Civil Service Reform Act of 1978, has
been inadequately funded to date. Page 1057.

113 See comments of Senator Abourezk, reprinted in Senate Hearings,
supra note 2, part 2, at 866-68, on some of the additional complications
concerning former employees, including former presidential appointees.

114 For example, in his recent book The Bureau: My Thirty Years in
Hoover's FBI, (W.W. Norton 8c Company 1979), the late William C. Sulli-
van, number three man in the F.B.I. until 1971, describes his organization
of a COINTELPRO against the Ku Klux Klan. The Bureau at 128. Mone-
tary awards against the agents who carried out his instructions or against
the United States would not likely have deterred that conduct.

115 Fed. R. Civ. P. 14(a).
116FTCA-1946, supra note 29, at 21, fn. 62.
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11712 U.S.C. § 3417(a).
118Letter dated September 16, 1977, from Attorney General Bell to

Vice President Mondale, reprinted in Senate Hearings, supra note 2, part 1,
at 29.

119 Senate Hearings, supra note 2, part 2, at 358.
120E.g., City of Pittsburgh v. United States, 359 F. 2d 564 (3 Cir.

1966); Glasspool v. United States, 190 F. Supp. 804 (D. Del. 1961); Reid
v. United States, 211 U.S. 529 (1909); Glidden Co. v. Zdanok, 370 U.S.
530, 572 (1962).

121 Sec. 13(a), S. 695; Sec. 10(a). H.R. 2659.
122 •

it is at least questionable whether an attempt to limit judicial review
of the Attorney General's certification would be successful. See memoran-
dum from the Congressional Research Service of the Library of Congress
dated July 18, 1979, to the Senate Subcommittee on Administrative Prac-
tice and Procedure, reprinted in Senate Hearings, supra note 2, part 2, at
673-77.

123The present 28 U.S.C. § 2672 contains such a requirement for
settlements in excess of $25,000; the bills would expand the requirement
to cover any "constitutional" tort.

124 We have noted, but cannot address, a number of additional problems
with this statute, such as the Feres exclusion, supra note 32, and the
absence of a remedy for many intentional torts, supra note 104.

125 Church Committee Report, supra note 1, at 338 (Recommendation
91).

126 This language is the suggestion of Judge Jon Newman (now on the
Second Circuit). In Lawbreakers, supra note 60, at 467, he suggested the
following statute, modelled on § 1983, covering the acts of federal, state
and local government employees:

"The employing department or unit of government of every person
who, under color of any statute, ordinance, regulation, custom, or
usage of the United States or any State or Territory, subjects, or
causes to be subjected, any citizen of the United States or other
person within the jurisdiction thereof to the deprivation of any
rights, privileges, or immunities secured by the Constitution and
laws shall be liable to the party injured in an action at law, suit in
equity, or other proper proceeding for redress. The United States
shall be entitled to intervene in any such action on behalf of the
plaintiff or to bring such action on behalf of the party injured. In
any suit brought pursuant to this statute, immunities and defenses
available at common law, including the defense of good faith, are
abolished. To establish liability, the plaintiff need establish by a
preponderance of the evidence only that adverse action was taken
against the party injured; liability can be defeated when the defen-
dant establishes by a preponderance of the evidence that the
adverse action taken against the party injured was lawful. Whenever
a verdict is returned in favor of the party injured in a suit under
this statute, the Court shall award, in addition to compensatory
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damages determined by the trier of fact, a sum of $ as
liquidated damages for the denial of a federally protected right."
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Senator METZENBAUM. Mr. Frank Smizik. Mr. Smizik appears on
behalf of the access to justice project of the National Legal Aid and
Defenders Association.
Mr. Smizik, we will be happy to put your entire statement in the

record. The hour is 3 minutes to 11 and the Chair will have to adjourn
promptly at 12. I will ask you to make your presentation in something
like 5 to 10 minutes and then we will take a few questions.

STATEMENT OF FRANK I. SMIZIK, ATTORNEY, ACCESS TO JUSTICE
PROJECT, NATIONAL LEGAL AID AND DEFENDERS ASSOCIATION

Mr. SMIZIK. Thank you, Mr. Chairman. Thank you for inviting
me here.
As a legal services lawyer for the past 9 years, I brought much liti-

gation against the Department of Housing and Urban Development.
I would like to relate presently what is going on in the city of Boston
because I think it has a direct effect on this legislation today.
We brought a lawsuit against the city of Boston and a similar case

against the city of Chelsea. They were consolidated and both cases
involved the cities receiving several millions of dollars in both com-
munity development and urban development action grant moneys.
They received these moneys despite the uncontroverted fact that both
cities failed to build one new unit of family housing which is a viola-
tion of the act; that both cities failed to have strategies or even
plans to combat extensive racial segregation; that both cities failed
to adopt or implement even minimally effective affirmative action
plans; that both cities failed to develop strategies to combat the
problems of the lowest income neighborhoods and that both cities
failed to provide plans to protect against displacement. All• these were
violations of the act—despite this, both cities received several millions
of dollars from HUD without question. After extensive negotiation
and filing of an administrative complaint, these lawsuits were filed
in 1977. They were to prevent the city from receiving the money with-
out providing for the very people that the act was intending to bene-
fit---as the lowest income people.
Yet, over 2 years later, the First Circuit Court of Appeals is still

wrestling with one issue and that issue is standing. As Judge Oaks
said in the dissenting opinion in the Hartford case, standing is only
another barrier in the way of a litigant who is attempting to challenge
illegal Government action.
The District Court in Boston and in Chelsea held that if Boston wen,

denied the funds, these funds could very well wind up in San Francisco
thus no one would benefit. This could be true even if Boston were
threatened with the loss of funds because they have failed to comply
with the intent and purposes of the law; they may very well begin to
comply with the law. In my own personal view, the act causes a substan-
tial harm that the court did not even address. The circuit court 
Senator METZENBAUM. Let me just interrupt. Has anybody yet dis-

cussed with the Justice Department, you or others who are associated
with you, the morality of raising the standing issue in the matters
about which you are speaking?
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Mr. SMIZIK. We haven't raised them per se, but we have done, we
argue, of course, privately, out of court, that standing is a ridiculous
issue in this matter and that the Government in the Alabama case ad-
mitted in their brief that there was standing. But it is a defense and the
TT.S. attorneys are not willing to give up a defense.
Senator METZENBAUM. What about HUD? HUD has a policy and

you are saying that the policies are not being followed. •
Why doesn't HUD direct their lawyers—direct the Department of

Justice—not to raise the issue of standing. What these people are actu-
ally claiming are the very points that we ourselves believe should be the
case. If they can prove their point, we are in agreement—the money
should not be made available. Why doesn't that happen?
Mr. SMIZIK. I really can't answer that. That is an ideal world and

I don't think HUD has a clear policy. I think they change very often
and there are competing departments within HUD that argue.
Senator METZENBAUM. You mean to say that HUD doesn't have a

policy to say that funds that are to be used to build houses for the poor
shouldn't have to be used for the poor? Funds that are to be used for
integrated housing shouldn't have to be used for integrated housing?
Mr. SMIZIK. Well, the act itself is schizophrenic. It is to give money

to the city, but they are supposed to do things for the poor to get that
money. The city gets the money but they don't do things for the poor
and how does HUD tell a city like Boston—they did it in Philadel-
phia—but, generally, how does HUD tell a city like Boston, "you can't
receive $30 million this year because you haven't built any housing."
It is a very difficult political question and that is really the issue—it is
a political issue. We want the courts to deal with the legal issue.
Senator METZENBAUM. Well, Mr. Califano found that he could tell

the University of North Carolina that if they didn't integrate, he was
going to cut off their funding. For his reward, he got fired, but cer-
tainly they can do it.
Mr. Smizix. I agree with you. I have been at several meetings with

the Assistant Secretary Embry and the Assistant Secretary has said
that he doesn't want to use the method of cutting off the moneys be-
cause he feels that no one will benefit. That is his philosophy. I don't
know how we will get enforcement unless they use strong methods.
Senator METZENBAUM. Please proceed.
Mr. SMIZIK. The first circuit just reached a decision in this case, this

last week and the court held that there was standing—this is after 2
years—but the burden was still on the plaintiff to prove at the trial
that they will benefit if the lower court rules on their favor on the
merits. Quite honestly, this case could again go up—they said they
left the 'question of standing open. This case could then go up again
on standing and have another delay. This redressability issue is causing
untold grief for low-income people.

It should not be a factor, really. It is a red herring as we used to say
in law school. It is not dealing with the true issue. The true issue is
whether or not low-income people are supposed to benefit under this
Act; if they are, can they enforce the act.
In the meantime, as the plaintiff's lawyer, we have to go back to our

clients and explain why they can't find a place to live in Boston; why
they are being forced from their neighborhoods with money that was
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intended to benefit them and why they are not getting their share of
the jobs that are being created for this program.
We had a very similar fight several years ago with the FHA 235

existing home program where several thousands of persons were sold
homes that were defective. It took 3 or 4 years to determine that the
people who bought these homes had actual standing to fight these
cases. In the meantime, thousands upon thousands of persons in Phila-
delphia, Detroit, and Chicago lost their homes.
We believe that S. 680 is a start to remove these artificial barriers

that are presented, created by the court. We believe that section 1 ( a)
and (d) eliminate two of the three prudential hurdles.
However, we think that there should be a section in there that would

eliminate the concept that an aggrieved party can only assert their
own mitigable rights and not that of a third party. Although excep-
tions have been made to the court, we think that there should be an
affirmative denunciation of this prudential rule.
We also agree with what Mr. Morrison stated earlier in that the act

should have an affirmative grant of standing so long as it doesn't
abridge the Constitution and the case in controversy requirement. We
believe that this Senate, that it is within this body's power to do so.
They have done it in other laws, in the fair housing area, in the en-
vironmental area and there is no reason why it can't be done here.
As I stated earlier, there is redressability—a key issue in the Boston

case and should be dealt with directly by 680. The present clause (c) is
quite confusing; the term substantially and significantly are terms at
common parlance are used interchangeably. The courts will use these
words to create a new doctrine, I am sure, or just continue on with
what they have been doing with the redressability argument.
Mr. METZENBAUM. Mr. Smizik. In your opinion, where does Con-

gress authority to enact an affirmative grant come from?
Mr. Sivitztx. Well, I am not a constitutional scholar but I do think

that you have done in the past—you have done in other acts, done in
the fair housing area that someone is harmed—they have a right to
sue. I don't see any difference here.
Senator METZENBAUM. Would you feel that the Tranicante case sup-

ports that position?
Mr. Smiztx. That's right. Bellwood. Those cases all support the

fact that you can do it through statute.
Senator METZENBAUM. Would your beneficiary standing approach

involve the court in determining who the intended beneficiaries of the
governmental programs are?
Mr. SmiziK. Well, I think the legislative history of an act does that.

If someone is injured, they should have a right to a hearing on the
merits. I think standing is a constitutional concept. The act itself
would give the person a claim or not.
Senator METZENBAUM. Mr. Smizik, unless you have some other

great gem to share with us, we would like to move on, although both
1 and Senator Thurmond and possibly other members of the commit-
tee may want to submit some questions in writing to you.
Mr. SmiziK. We would be happy to respond to that.
[Questions and answers referred to above follow:]
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QUESTIONS OF SENATOR THURMOND AND RESPONSES OF MR. SMIZIK

Question. On August 16, 1978, former Dean of Harvard Law School and former
U.S. Solicitor General Erwin N. Griswold testified before a Joint Committee hear-
ing on S. 3005, a similar bill to S. 680, as follows:
"Well, Senator Metzenbaum, I don't think so many cases are being thrown out

of court. I think that the need has been greatly exaggerated. Moreover, I think
that the question of the burden on the courts is a very real one . . .
"I am now reading from a letter addressed to me by the general counsel of the

Administrative Office of the U.S. Courts, Mr. Carl H. Imlay, as follows:
"'This subject matter, dealing as it does with citizens protests against gov-

ernment action, is so broad as to defy precise predictions of future impact. I can
only relate general consideration.'
"He [Imlay] then gives startling figures about the burdens of the Federal

courts . . ."
Mr. Griswold then sets forth three major reasons of his opposition to the bill

on pages 57 and 58 which I ask be printed as if read in full.
You may comment now or you may submit your answer in writing after review-

ing a copy of this series of quotes.
Answer. Mr. Griswold first states that there is no need for S. 680 beca'use

persons can easily bring cases before the courts under present standing require-
ments. To the contrary, the present standing requirements place unreasonable
and burdensome restrictions on the rights of citizens for two reasons. First,
there can be no question that citizens with legitimate federal questions are being
denied court access due to standing problems. A number of these cases are dis-
cussed in our written statement which was submitted at the hearings and a copy
of which is attached hereto.

Second, the Court's rulings have been so erratic that citizens have no stand-
ards to determine whether they have standing. They must undergo lengthy

litigation to determine standing before ever arguing the merits of their claim.
This point is also fully developed in our written statement. The uncertain nature
of the law of standing has made it very difficult for many persons, particularly

those of limited means, to bring their claims in federal court and it has burdened
the courts with wasteful and inefficient litigation on obscure and difficult proce-
dural points.

Mr. Griswold next claims that enactment of S. 680 may clog the courts with

new cases. We believe that there is no basis in fact for this assertion. As Chief

Justice Burger himself explained as a Circuit Court Judge, the costs of litigation

are satisfactory deterrents to a flood of lawsuits. Office of Communications of

United Church of Christ v. F.C.C., 359 F2d 994, 1006 (D.C. Cir. 1966). States such

as New York and California which have recently expanded standing far beyond

the limits of S. 680 to citizen-taxpayer standing have not experienced a flood of

litigation. Further, the Omnibus Judgeship Act, which provides for more than 150

new judges, and the Magistrates Act passed this session will more than accomo-

date any increase in litigation. Those interested in lessening the number of fed-

eral court cases would do far better by eliminating diversity jurisdiction.

It is also important to note that the inconsistency of the Court's present

opinions on standing has actually resulted in an increased burden on the courts,

because cases are being brought to the circuit courts and Supreme Court on

the question of standing alone. When no standing is found, years of litigation and

court time become totally wasted. Evans v. Lynn, 537 F2d 571 (2nd Cir. 1975)

(en bane), cert. denied 429 U.S. 1066 (1977) offers a good example of increased

burden on the courts due to inconsistent rulings on standing. In that case, minor-

ity residents of Westchester County, New York challenged a federal grant. by the

Department of Housing and Urban Development and a local bureau, alleging a

violation of the Civil Rights Act. Their complaint was filed in August, 1973. The

District Court dismissed their complaint for lack of standing in May, 1974. One

year later the Second Circuit reversed the District Court. but the defendants were

then granted a rehearing en bane. This time (June, 1976) the Second Circuit de-

cided that the plaintiffs did not have standing. Finally, in January 1977, the

Supreme Courf denied certiorari and the litigation ended. That was four years

after the initial complaint was filed, four years spent litigating the issue of stand-

ing. See also, Simon v. Eastern Kentucky Welfare Rights Organization, 426 U.S.

26 (1976). S. 680, by clearly defining standing, would eliminate these complicated

procedural battles and allbW a court to promptly and efficiently decide the merits

of a case.
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Mr. Griswold further claims that enactment of S. 680 would require courts
to determine the limit of the "case or controversy" test. But this is precisely the
exercise in which the Court is now engaging, with the erratic and inefficient re-
sults discussed above. By clarifying the law of standing, S. 680 will provide guid-
ance to the courts regarding what is necessary for a finding of Article III
standing.
Of course, S. 680 does not, as it could not and should not, abrogate the Article

III requirements. It merely defines standing within Article III limits. Just as Con-
gress defines the limits of the courts constitutionally granted Article III juris-
diction, it is fully within Congressional power to define standing within Article
III limits.

Finally, Mr. Griswold claims that S. 680 will result in a usurpation of Con-
gressional power by the Judiciary, by making public policy issues constitutional
issues. But granting standing does not affect the merits of a claim or the other
requirements of jurisdiction. Claims that formerly involved policy issues or
political questions and not federal questions will still not involve federal ques-
tions, and therefore the courts will not have jurisdiction to adjudicate. The sepa-
ration of power will remain unaffected.

[The portion of Dean Griswold's statement referred to earlier
follows:]

PREPARED STATEMENT OF ERWIN N. GRISWOLD

My name is Erwin N. Griswold. I am now a lawyer here in Washington. I grew
up in Ohio, and spent many years in Massachusetts before coming to Washington.
My domicile and voting residence remain in Massachusetts.
I appear here this morning on behalf of the American College of Trial Lawyers.

This is an organization of several thousand trial lawyers of substantial experi-
ence in trial practice, and maintaining high standards in the practice of their
profession. I am a member of the College's Committee on Special Problems in the
Administration of Justice, and also a member of its Subcommittee on Delays and
Congestions in the Courts. The Chairman of the Committee, Thomas E. Deacy,
Jr., of Kansas City, had hoped to be present today, but a conflicting engagement
made that impossible. He has asked me to appear on his behalf.
After investigation and consultation, the Committee on Special Problems in the

Administration of Justice of the Americ n College of Trial Lawyers, on August 3,
1978, voted to oppose the enactment of S. 3005, and this recommendation of the
Committee was approved by the Regents of the College on August 4, 1978. Thus
in speaking here, I am presenting the fully authorized position of the College.
The reasons for the College's opposition to S. 3005 may be summarized as

follows:
1. There is no evident need for the enactment of such a provision. The federal

courts are full of cases involving public questions. Many cases have been brought
by organizations, such as the Sierra Club, the NAACP, and even by so evanescent
a group as SCRAP, Students Challenging Regulatory Agency Procedures, consist-
ing of five students in a seminar at Georgetown Law School. See United States v.
SCRAP, 412 U.S. 669 (1973). Such cases have also been brought successfully by
individuals, as in Flast v. Cohen, 392 U.S. 83 (1968). There is nothing to indi-
cate that there is, under present law, any unreasonable restriction on the right of
citizens to raise before the federal courts the sort of questions which are
appropriate for court decision.

2. There is no way to measure the impact of S. 3005 on the badly overcrowded
federal courts in terms of the volume of cases which will be brought there for
decision. It may not be very many. The Department of Justice has presented an,
analysis of certain cases decided by the Supreme Court, and has considered the
effect of S. 3005 as applied to those cases. But this does not help in establishing
the aggregate number of cases which may be brought under the stimulus of
zealous parties and ingenious counsel.

There is lurking in this area an important constitutional question. Under the
Constitution, the federal courts have jurisdiction only over "cases" and "con-
troversies" and this is recognized in S. 3005. The precise limits of "cases" and
"controversies" are not clear, and probably cannot be made wholly clear. Thus,
if S. 3005 is enacted, the courts may be confronted with many cases, perhaps hun-
dreds of cases, in which they will have to wrestle with the fringes of the "cases"
or "controversy" doctrine. This will be largely fruitless litigation, but it will
add heavily to the burden of the federal courts, since there are few questions
in our law which require more historical research, more jurisprudential evalua-
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A

tion, and more shades of difference and nice distinctions than the determination
of the constitutional meaning of "cases" or "controversy."
3. The final reason for opposing S. 3005, in my mind, is perhaps the most

important. The constitutional requirement of "case" or "controversy" is not a
mere accident, nor occasion for verbal quibbles. On the contrary, it is an essential
element in preserving the separation of powers between the three branches of
government, which was so wisely established by the Founding Fathers, and the
preservation of which is so important to the effective operation of our democratic
government. The limitation of the jurisdiction of the federal courts to "cases" and
"controversies" was intended to confine the courts to the resolution of problems
which are appropriate for judicial consideration. Such questions include the
resolution of actual controversies between individuals, or between an individual
and the government. The broad public questions, questions of policy, affecting
the society as a whole, or large segments of the society, should be resolved by the
representatives of the people assembled in Congress. That is the proper alloca-
tion of responsibility in a constitutional system so firmly based on separation of
powers as ours is.
We have already shifted too many things away from Congress, both to the

courts and to the Executive branch. In my view, the enactment of S. 3005 would
be another, and substantial, step in the process by which we are shifting the reso-
lution of important public questions from the elected representatives of the
people, that is, Congress, to the judiciary, who have tenure for life, and are
appointed, not elected. Indeed, the judges are given great independence for the
very purpose of protecting them from being influenced by popular views and pub-
lic reaction. Moreover, putting these questions into the courts tends to make large
numbers of public questions into constitutional questions, beyond the power of
Congress to make changes, except with great difficulty, rather than keeping them
as statutory questions, where an answer, once made by Congress, can be readily
changed if it turns out to be unsatisfactory, or if public views on the question
change.
I have twice emphasized the word "public" in what I have said above because

I think that the questions to which S. 3005 is directed are, in large measure, essen-
tially public questions, that is, questions involving large groups of people, of the
sort with which Congress can appropriately deal, after suitable hearings and con-
sideration. They are not the sort of private question, that is, controversy between
one party and another, which the courts are set up to resolve. I know that the
lines are not clear. The Steel Seizure ease involved a great many people. Neverthe-
less, it was an actual controversy between a steel company and the government
officer. Moreover, the essence of the decision was that it was a matter which
should be resolved by Congress rathei than by the President.
Question. From the previous hearing this quote appears significant: "But

the judiciary's [the courts] reasons for exercising a limited amount of self-
restraint have gone beyond what may appear to be the obvious practical diffi-
culties of providing access to every citizen who objects to allegedly unlawful
governmental action. Thus, the courts have been keen to avoid the possibility
of being used as a surrogate for the legislative process. In the words of former
Solicitor General Griswold, unlimited citizen access to the Federal Courts could
lead to the creation of a Government by the Judiciary. This theme was perhaps
best articulated by Justice Powell in U.S. v. Richardson where he stated at 418
U.S. 166 at page 184, as follows:
"'It seems to me inescapable that allowing unrestricted—citizen standing

would significantly alter the allocation of power at the national level, with a
shift away from a democratic government.'"
Answer. The question asks whether increased standing will alter the allocation

of power among the three branches, giving too much power to the judiciary.
In fact, the courts function largely to ensure that Congressional statutory man-
dates are followed and not ignored by those charged with enforcing them. By
increasing the Court's ability to redress violations of Congressional enactments,
Congressional power will, thus, be increased by S. 680.
Checks on agencies and localities that would ignore Congressional mandates

are especially important today. Administrative agencies are burgeoning and so
are all the rules they issue. By not allowing standing to challenge the rules,
the courts are, in fact, allowing them to thwart the will of Congress and thus
usurp that branch.

Question. It is contended that the pending bill would likely have the effect
of inviting suits by groups desiring to contest or delay enforcement of an ad-
ministrative action on the basis of some vague political or philosophical belief.

72-708 0 - 81 - 6
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As a consequence, not only would the entire judicial system be more clogged
than it already is, but finality of governmental actions would be substantially
impaired. Please comment.
Answer. This question asks whether extended standing would increase suits

by individuals contesting administrative action on the basis of vague political
beliefs, resulting in delayed enforcement of administrative rules.
As stated before, courts cannot adjudicate claims on the basis of vague beliefs.

There must be an actual controversy and there must also be a federal question
to provide the jurisdictional basis. Further, it has long been established that
courts cannot issue advisory opinions and S. 680 would not affect that rule.

Second, passage of S. 680 would not affect that finality of governmental actions.
In order to delay a governmental action, a party must satisfy the traditional
equitable requirements for temporary or permanent injunctive relief. S. 680 has
no effect at all on this area of the law. It merely defines standing to comport
more nearly with the constitutional requirements.

Question. It appears that at least one principle consistently maintained by the
Supreme Court is well-grounded in Article III of the Constitution. In order to
satisfy the "case or controversy" requirement, the Federal plaintiff must—at the
minimum—have a "personal stake in the outcome of the controversy" and must,
therefore, allege injury in fact. As stated in Warth v. Selden, 422 U.S. 490 [1975]
regardless of the Congressional grant to standing:
"The Article III's requirement remains: The plaintiff still must allege a distinct

and palpable injury by a large class of other possible litigants."
Thus, a Federal plaintiff must assert his own legal right than the rights of third

parties, and his interest must be arguably within the zone of interests to be pro-
tected or regulated by the statute or Constitutional guarantee in question. Please
comment.
Answer. This question asks whether third party standing or standing to protect

an interest not arguably within the "zone of interests to be protected" by a given
statute are barred by the Constitution, considering the requirement of injury for
standing. The Court has consistently he:d that these two limitations on standing
are prudential or court-determined requirements and are not constitutionally re-
quired. Indeed, the Supreme Court itself has allowed third-party standing, see,
eg. Griswold v. Connecticut, 381 U.S. 479 (1975), and has specifically stated, "Con-
gress may grant an express right of action to persons who otherwise would be
barred by prudential standing rules." Warth v. Seldin, 422 U.S. 470, 501 (1975).
As long as the plaintiff alleges a "case or controversy", Congress may grant stand-
ing. Id.

Senator METZENBAUM. Thank you. Your testimony has been very
helpful.
[The prepared statement of Mr. Smizik follows

PREPARED STATEMENT OF FRANK I. SMIZIK

INTRODUCTION

Mr. Chairman and Members of the Committee: My name is Frank I. Smizik.
I have been a legal services attorney for nine years and now practice law with the
Massachusetts Law Reform Institute. I am appearing today on behalf of the
Access to Justice Project of the National Legal Aid and Defender Association.
I very much appreciate this opportunity to present the views of the legal services
community on S. 680, a bill which we believe has great potential to remove the
artificial barriers which have served to keep many of our clients with meritorious
claims out of the federal courts.
We strongly endorse Senator Metzenbaum's statement, made as he introduced

this bill, that ". . . citizen access to the federal courts to redress unlawful govern-
mental action is essential to the democratic process." We also agree, however, that
". . . this bill does not necessarily represent the complete answer to the standing
issue. While the enactment of this bill would go a long way toward permitting
citizens whose Constitutional rights have been violated to have their day in court,
we are aware of the fact that a number of legal experts, including Justice Doug-
las, believe the scope of this legislation should be significantly expanded."
My testimony will focus on three basic aspects of the issue of standing. First,

there is no question that the present law of standing works a significant and un-just hardship on many persons who seek to bring federal claims before the federal
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courts. Second, Congress has ample constitutional authority to act to resolve many
of the confusing and restrictive standing policies which have been announced by
the courts. Finally, while S. 680 takes substantial steps toward relaxing several of
the technical and gratuitous standing requirements which have closed the court
house doors to deserving litigants, we urge the committee to amend the bill to
make certain that the only restrictions placed on a litigant's standing are those
found in Article III of the Constitution.

A. PRESENT CASE LAW DENIES MANY DESERVING LITIGANTS THE OPPORTUNITY TO
BRING THEIR CLAIMS TO A FEDERAL COURT

The present law of standing is badly in need of clarification and repair. In re-
cent years, the Supreme Court has seesawed back and forth in its analysis of what
is required for a plaintiff to establish standing to sue in the federal courts. The
court has consistently paid lip service to the proposition that the basic constitu-
tional test for standing is that there be injury in fact which is fairly traceable to
the action of the defendant or which is likely to be redressed by the requested
remedy. It has applied this test, however, in an uneven and unpredictable manner.
In certain cases, the court has exhibited a willingness, which we believe is in-

tended by Article III, to find a case or controversy where the defendant's conduct
contributes to the plaintiff's injury, even though a favorable decision on the merits
cannot guarantee that plaintiff will be made whole because third parties or inde-
pendent causes have also contributed to the injury. In more cases, however, the
Court has demanded that, prior to discovery or the full development of their case,
plaintiffs show with virtually an absolute certainty that they will be made whole
by the requested relief. For example, the Court denied standing to indigent per-
sons unable to get hospital care who challenged an IRS revenue ruling allowing
tax-exempt status to certain hospitals while demanding only minimal charitable
activities in return. Although there can be no question of the enormous impact of
the revenue ruling on the hospital's activities, the Court decided that there was
not a sufficient likelihood that the plaintiffs would get the medical care even if
there was a ruling in their favor. Simon v. Eastern Kentucky Welfare Rights
Organization, 426 U.S. 26 (1976).
The Court also found the relation between the defendant's actions and the

plaintiff's injury to be too attenuated to confer standing in Linda R.S. v. Richard
D., 410 U.S. 614 (1972). In that case a Texas criminal statute punished "parents"
who did not contribute to their children's support. The mother of an illegitimate
child who was receiving no support from the father challenged Texas' poliey of
refusing to prosecute fathers of illegitimate children to force compliance with the
statute. The Court found that even if Linda received the relief she requested,
prosecution of the father, it was far from certain that she would receive any sup-
port and thus find a remedy for her injury. As the dissent noted, this was a curious
view of our system of criminal law, which is generally seen as a means of com-
pelling certain behavior—in this case, parental support of children.
In contrast, the Court found a sufficient nexus to confer standing where five

law students alleged that an ICC ruling raising freight rates would damage the
environment which they enjoyed. United States v. SCRAP, 412 U.S. 669 (1973).

Standing decisions have become so difficult to characterize that they can only
be described as outcome-determinative. The courts have applied the threshold
requirement of standing to decide cases on the merits. As Mr. Justice Brennan
observed in his dissent to Warth v. Seldin, 422 U.S. 490, 520 (1975), a case which
denied standing to individuals and a builders' association seeking to challenge
exclusionary zoning policies:

... the opinion, which tosses out of court almost every kind of plaintiff who
could be injured by the activity claimed to be unconstitutional, can be ex-
plained only by an indefensible hostility to the claim on the merits.

Two years later, in Village of Arlington Heights v. Metropolitan Housing Develop-
ment Corporation, 429 U.S. 252 (1977), the Court granted standing in a virtually
identical case, but true to Justice Brennan's analysis, denied the claim on the
merits.
A disproportionate number of the decisions dismissing cases on the basis of

standing have served to keep the claims of the poor and powerless out of courts.
The plaintiffs in EKWRO, L4nda R.S. and TVarth were all underprivileged per-
sons seeking redress from governmental action which had substantial impact on
their lives. This very troublesome application of the standing doctrine has been
true not only in the Supreme Court but in the lower courts as well. In those
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courts, not surprisingly, the application of the standing doctrine reflects the
chaotic, yet highly restrictive, lead of the higher court. Particular problems have
arisen for those litigants who are the intended yet indirect beneficiaries of
governmental programs. This was very much the case in EKTVRO where there
can be little question that the plaintiffs, persons in need of free medical care, were
meant to benefit from tax laws giving benefits to charitable institutions who pro-
vide such care. Yet because it was not absolutely clear who would benefit from the
enforcement of the governing law, that very class of persons was barred from
bringing a claim.
Mr. Justice Brennan's observation concerning hostility to the merits in Warth

has real life application to those of us involved in the day-to-day representation
of the poor. My own experience has been in the housing field with Community
Development Block Grant (CDBG) and Urban Development Act Grant (UDAG)
challenges. The courts have used the doctrine of standing to avoid reviewing
CDBG and UDAG grants even where there can be no question that money is
being ,spent in direct violation of the controlling legislation. A brief discussion of
the judicial record in this area is most helpful in illustrating the impact of the
developing law of standing on legal services clients.
The controlling legislation earmarks substantial funds for our cities and metro-

politan areas with the prime objective of benefiting low and moderate income
persons. Unfortunately, too many cities have spent the funds according to their
own agendas and little has gone to the persons actually intended as beneficiaries.
In particular, CDBG funds have been used to benefit homeowners, most of whom
are not low-income, and nothing has been done for the elderly, large families and
renters, most of whom are poor. Minority and low-income persons, the very per-
sons intended to be benefited have been displaced, and have not even been
provided relocation assistance or alternative housing.
UDAG monies are closely related to CDBG funds, but are to encourage private

investment in a community. They often lead to increased ,speculation in a com-
munity and much indirect displacement. Past performance in providing housing
for low-income persons is a prerequisite for receiving UDAG monies but this is
often not enforced by HUD.

Despite a clear pattern of non-compliance with the controlling legislation,
several courts have denied standing to plaintiffs who have been refused benefits
under these programs on the grounds enunciated in EKTVRO. The courts have
ruled that even if the plaintiffs were eligible to be recipients and even if they
could prove the funds were being spent erroneously, their claims would not be
heard because there was not absolute certainty that they would personally benefit
if the money was spent properly.
As the Second Circuit ruled in 'Hartford v. Town of Glastonbury, 561 F. 2d 1032,

1051 (2d Cir. 1977) (en bane) in a very restrictive reading of Warth:
"Thus, we conclude that the plaintiffs have failed to trace their alleged

injury to the allegedly unlawful conduct of the defendants and they have
failed to demonstrate that the relief they seek would serve to redress that
injury." Hartford, p. 1053.

The dissent was far more persuasive:
"Hartford has shown injury to itself and a probability of benefit from

judicial interference. It should therefore be held to have standing. To deny
Hartford standing means, in Chief Judge Kaufman's words, that it is un-
likely that there could ever be a plaintiff who will be allowed access to the
courts to challenge HUD's abdication of its Congressionally imposed duty."
Evans v. Lynn, 537, F2d 571 (197,N).

Unfortunately in two cases I am currently involved with, NAACP v. Harris,
No. 79-1051 (12/1978, D. Mass.) and Latinos Unidos De Chelsea En Aceion, Inc.
(Lucha) v. Harris, No. 79-1114, (2/22/79, D. Mass.) (consolidated appeal pend-
ing), the court has adopted the majority opinion of the Second Circuit. The Dis-
trict court in Chelsea required that the plaintiffs show without any question that
they would be made whole by the requested relief. Because the program at issue
was national in scope and because it was possible that if the plaintiffs were
victorious that the monies might be removed from their community, my clients
were denied standing. Since no plaintiff could show with absolute certainty
where those disputed funds might be channelled if it were proved that the
municipalities were spending them illegally, this ruling, if affirmed, will
immunize these programs from any judicial reviews. The municipalities will be
given a carte blanche to spend substantial federal monies in whatever way
they see fit.
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The effects of these decisions have been far-reaching. They have hurt ongoing
negotiations with other communities including Salem, Brockton, Holyoke and
Boston where the relevant agencies are well aware of the procedural problems
of getting these cases heard. Because there has not yet been a definitive ruling
on standing in this area, and we believe that our clients have been injured within
the meaning of Article III, we are therefore forced to resort more often to the
courts. And, of course, the battles over standing become increasingly long and
difficult as the chief defense is typically framed in a claim of the plaintiff's lack
of standing.
The situation faced by those of us representing persons who are homeless or

are confined to substandard, inadequate and often dangerous housing is further
complicated by a spate of housing decisions applying the Supreme Court's deci-
sions in a confusing and contradictory manner. We can rely on Jaimes v. Toledo
Metropolitan Housing Authority, 432 F. Supp. 25 (D.C. Ohio, 1977) which granted
standing to former residents of Toledo who now live in its suburbs, to compel
HUD to approve Metropolitan disbursed housing in these suburbs, even if it was
possible that suburbs themselves would not accept the necessary cooperation
agreements. How can this be reconciled with Hartford and Warth?
In Planning For People Coalition v. DuPage City, Ill., 70 F.R.D. 38 (N.D. Ill.,

1976), individuals and an association with low-income members were granted
standing to challenge exclusionary housing. However, the court denied standing
to an association who merely wanted benefits of integrated living. Can this be
reconciled with Gladstone Realtors v. Village of Bellwood, 474 U.S.L.W. 4377
(U.S. April 17, 1979) and Trafficante v. Metropolitan Life Ins. Co., 409 U.S. 205
(1972) ?
The Third Circuit found standing for tenants in a non-subsidized housing proj-

ect in Ellis v. U.S. Department of Housing and Urban Development, 551 F. 2d 13
(3D Cir. 1977). However, in Sadler v. 218 Housing Corporation, 417 F. Supp. 348
(N.D. GA 1976) the court denied standing to low-income residents of a subsidized
housing project who sought to enjoin demolition of a housing project on the
grounds that HUD had not adequately considered the impact on the housing
market. Some consistency is obviously needed.

It is not only poor people who have found the courthouse door slammed in their
faces. Residents of a federal irrigation district in California sued to enforce the
requirement that irrigation benefits go only to properties of a maximum of 160
acres. The plaintiffs' goal was to break up the big concerns illegally benefiting
from the public irrigation projects and make land available at prices they could
afford. Yet, the court denied them standing because it was "a mere speculative
possibility" that enforcing the law would put the price of land within their
reach. United States v. Imperial Irrigation District, 559 F. 2d 509 (9th Cir. 1977).
Other courts have chosen to laboriously circumvent the Supreme Court's rul-

ings as the only way to hear justiciable disputes which have been brought before
them. In Kennett Dairies, Inc. v. Farrow, 580 F. 2d 1260 (5th Cir. 1978), a small
dairy sued the federal government for awarding a procurement contract to a
much larger dairy in alleged violation of a Congressionally mandated set-aside
for small concerns. Under EKTVRO, Linda and Warth, the court should have
denied standing because there might have been any number of other reasons why
the plaintiff dairy did not get the contract, and there was no reason to think he
necessarily would have gotten it had the law been obeyed. Yet that would have
been an unjust, absurd result. The court, to its credit, noted that competition
standing in these cases was established in the Fifth Circuit and in a footnote
said that despite the decisions of Warth and EKWRO, "we find nothing in those
decisions . . . requiring any thoroughgoing reexamination" of that policy.
We believe that this situation has become totally untenable. Large amounts of

judicial time and energy are spent trying to unravel the intricacies of the latest
announcements on standing while many persons with legitimate and important
claims are denied the opportunity even to be heard. It is time for Congress to
act to insure that the federal courts are open to hear citizens' grievances and
judges' time is spent, not on the technicalities of threshold issues, but on the
merits of the cases before them.

R. CONGRESS HAS THE AUTHORITY TO CLARIFY AND EXPAND THE JUDGE-MADE LAW
OF STANDING

Enacting legislation to clarify and expand standing requirements is well within
Congress' power. The Supreme Court, even at its most ungenerous moments, has
always recognized this power of Congress:
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Congress may not confer jurisdiction on Article III federal courts to
render advisory opinions . . . or to entertain friendly suits, or to resolve
"political questions" . . . because suits of this character are inconsistent
with the judicial function under Article III. But where a dispute is other-
wise justiciable, the question whether the litigant is a "proper party to
request an adjudication of a particular issue" . . . is one within the power
of Congress to determine.

Sierra Club v. Morton, 405 U.S. 727, 732 N. 3 (1972).

There are two kinds of limits on standing. One kind is Constitutional, based
on Article III's mandate that federal courts decide only "eases" and "contro-
versies." The other set of limits are the so-called "prudential" limits, rules of
self-governance fashioned by the courts. To begin by addressing the non-
Constitutional requirements, there is no question that Congress can repeal all
"prudential" limits on standing. The Supreme Court has explicitly acknowledged
this on many occasions. See, e.g., Village of Bellwood, supra. The prudential
tests which have been announced by the Court include the requirements that a
party may not assert anyone's legal rights but his own, that a party must fall
within the "zone of interests" sought to be protected by the law on which he
bases his claim, and that a party may not assert an injury shared by a large class
of citizens.
Turning to the Constitutional requirements for standing, even while Congress

is limited by Article III, it has long been recognized that:
. . . Congress may enact statutes creating legal rights, the invasion of

which creates standing, even though no injury would exist without the
statute. Linda R.S. v. Richard D., 410 U.S. 614, 617 n.3 (1973).

Congress has acted on numerous occasions in this fashion to define injury and
thus create a "case of controversy" when its will has been thwarted. The courts
have consistently deferred to these Congressional grants of standing. For ex-
ample, § 810 of the Fair Housing Act grants standing to any "person aggrieved"
by a discriminatory housing practice. In Trafficante, supra, the Court held that
two residents of an apartment complex—one black, the other white—had stand-
ing to challenge the management's policy of not renting to blacks. Without the
statute, the concurrence noted, it would have been inconceivable that plaintiffs,
who already lived in the building, would have had standing to challenge the
rental policy. The Court again affirmed the very broad definition of injury under
the Fair Housing Act in its recent decision, Gladstone Realtors, v. Village of
Bellwood, supra.
This is not an isolated example. Congress has also defined injuries in the

Clean Air Amendments of 1970, 42 U.S.C. § 7604 (a), Endangered Species Act
of 1973, 16 U.S.C. § 1540 (g), Federal Informers Act, 31 U.S.C. § 232, Noise Con-
trol Act, 42 U.S.C. § 4911, and Consumer Product Safety Act, 15 U.S.C. § 2073.
They all grant standing to "any person" or "any interested person." None has
ever been held to exceed Article III.
Under the same analysis, Congress has the authority to delineate how string-

ently the Article III causality and redressability requirements should be applied.
Since Congress has the power to define the class of persons aggrieved by the
improper enforcement of any legislative scheme and to thus create an injury
where there might not otherwise be one, it necessarily follows that Congress can
define the exact parameters of the case or controversy regarding the causality
and redressability requirements. These requirements are nothing more than com-
ponent parts of the Constitutional definition of injury.
In sum, we believe that Congress has clear Constitutional authority to define

the class of persons injured by the non-enforcement of any of its Acts. In so doing,
Congress has the authority to define those cases or controversies which are
cognizable under Article III of the Constitution.

C. AN ANALYSIS OF S. 680

The bill currently before this committee, S. 680, takes several important steps
toward relaxing and rationalizing the application of the standing doctrine. How-
ever, we are very concerned with the bill's failure to provide an affirmative grant
of standing to persons injured by the non-enforcement of governmental programs.
Since Congress can create injury—or more precisely, create interests whose in-
fringement is an injury—in legislation focused on specific areas, it can likewise
declare in general terms that anyone who is injured by the non-enforcement of a
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governmental program has standing to challenge such non-enforcement. To clarify
the meaning of "injury" the bill should state explicitly that when the enforce-
ment of a law of the United States may benefit a person, that person is injured
by the failure to enforce that law. Replacing the current piecemeal approach
with a consistent policy would greatly assist courts, who must now struggle with
difficult questions of redressability, proximate cause, and statutory intent at
what should be the fairly uncomplicated stage of determining standing. It would
also take the step, so critical to our democratic system, of insuring that persons
who are harmed by the improper enforcement of a federal statute will have ac-
cess to a judicial forum before which their claim can be heard.
Regarding the rest of the bill, we strongly support § 1591 (1) (a) and (d)

which eliminate two of the potential standing requirements. Section (a), which
eliminates the generalized grievance bar to standing, wisely recognizes the
fallacy of confusing widespread injury with no injury. This section will insure
that harms will not go unredressed simply because they are shared by many
persons. Similarly, § (d) will clarify and simplify standing law by eliminating
the zone of interest test. Once a plaintiff has alleged that a defendant has caused
him "injury in fact," he should be able to bolster his case with any law on the
books, regardless of whom Congress intended to help when it passed the law.
We see no reason, however, why_ the third prudential rule, which states that

parties may assert only their own legal rights and not those of third parties, has
not been eliminated as well. Although the court pays lip service to this rule, it
has created many exceptions. For example, doctors have been permitted to raise
legal claims of their patients, Griswold v. Connecticut, 381 U.S. 479 (1965) and
organizations have been able to raise the claims of their members. Hunt v.
Washington State Apple Advertising Commission, 432 U.S. 333 (1977). Further,
the court has specifically acknowledged that this is a prudential and not a Con-
situtional rule. We believe that once a plaintiff has satisfactorily established
his own standing, he is a proper party and should be free to press whatever
claims will help him prevail and gain full redress for his injury. We urge the
committee to amend S. 680 to include a section prohibiting the use of all pruden-
tial limitations on standing.
We also support the bill's effort to codify and relax the requirements of caus-

ality and redressability. Section 1591 (1) (b) takes an important step in making
clear that even though the defendant's conduct may not be the primary cause of
the plaintiff's injury, if it contributes to the injury, it is sufficient to confer stand-
ing. This framing of the causality test is in total accordance with Article III
and will eliminate much of the confusion created in recent judicial decisions.

Section 1591 (1) (c) appears to seek the same result regarding the redress-
ability test but there are problems in the drafting of the section. By conferring
standing where an injury may not be "substantially" likely to be remedied if it is
"significantly" likely to be remedied, the bill invites a confusion in its application
which nullifies its force as a corrective measure. By failing to define the differ-
ence between these two terms which are so close to each other in common par-
lance, the bill forces each court to concoct its own definitions. The major damage
done by EKWRO, Warth and Linda, R.S. has not only been the strict redress-
ability rule they enunciated, but the erratic and unpredictable application of
that rule. In legislation that seeks to bring predictability back into the law of
standing, dismissal should not hinge on the application of these elusive terms.
We urge the committee to include a section in the bill to make clear that no one
will be barred from federal court as long as prevailing on the merits is likely to
contribute directly or indirectly to redressing or preventing their injury.

Finally, we believe that Section 1591(2) should be deleted from the bill. Stand-
ing to challenge an illegal revenue ruling should be determined by the same
criteria as standing to challenge any other illegal government action. The goal
behind S. 680, which we applaud, is to remove technical barriers to standing and
allow citizens who have been injured by an action of their government to gain
access to a federal court to have their claim heard on the merits. The exception
for revenue rulings by its terms preserves the confusion and inequity endemic
to the current law of standing. Once a plaintiff has shown an "injury in fact",
he should have standing to assert all claims. A claim that he has been injured
because of an illegal tax ruling can and should be dealt with on the merits where
there are parties who can present an Article III case or controversy. Similarly,
we believe that the exception of taxpayer standing from this act is misplaced.
The exceptions preserved in this section are a blot on an otherwise coherent law.
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CONCLUSION

With the modifications suggested, we believe that S. 680 will insure that
persons with actual grievances against their government will have access to the
judicial system to have their claims resolved. We urge prompt passage of this
bill.

Senator METZENBAUM. Our next witness is Mr. carrasco who ap-
pears before us as the legislative director, Equal Justice Foundation,
Inc.
You might tell us, as you begin, who and what the Equal Justice

Foundation is.
Mr. CARRASCO. I would be more than happy to, Senator.

STATEMENT OF GILBERT PAUL CARRASCO, LEGISLATIVE
DIRECTOR, EQUAL JUSTICE FOUNDATION, INC.

Mr. CARRASCO. I want to thank the committee for the opportunity
of the Equal Justice Foundation to assist it in this very important
legislation.
The Equal Justice Foundation is a nonprofit organization estab-

lished to contribute to access to justice. Its primary objective is to
facilitate the judicial process through elimination of procedural bar-
riers which operate to deter underprivileged and civil rights litigants
from litigating in the courts.

Senator METZENBAUM. Would you continue on and I will be back.
Mr. CARRASCO. Senator Metzenbaum stated in his opening statement

that the testimony of the witnesses today would include proposals for
remedial action. It is to this question we would primarily like to
address ourselves today. Beginning with a brief analysis of S. 680
in its present form, as has been expressed by other witnesses, we are
of the opinion that S. 680 is a very negative approach and is phrased
in a piecemeal fashion. There are other ways to accomplish the very
commendable purposes of the legislation as expressed in the "Findings
and Policy." First, the section which addresses itself to the injury
which is shared by all or a large class of persons is a section which we
feel is very well addressed by S. 680. It eliminates the generalized
grievance rationale as propounded in the Reservists and Richardson
cases.
This prudential, as it has been called, limitation, is one which the

Equal Justice Foundation in its opinion feels is essential for some
standing legislation. The second section which deals with the primary
cause of the injury is of minimal effect because of the problem of
causation. Causation is a constitutional requirement, but the court has
not expressed it as a requirement of primary causation. So to eliminate
the requirement of primary causation would really have no effect on
the causation factor at all.
The third section dealing with redressability, although perhaps con-

stitutional in construction because of the remedy which would be
buried by the significant part language—that is, the redress could be
remedied, effected in part, although not completely. That would makeit constitutional, but the effect of such an elimination, an elimination
of—the language would be of minimal effect because it is not oper-ated to deter parties from litigation. The substantially likely language
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is a constitutional requirement, but it has not been qualified by the
significant part language.
The last section of S. 680—the zone-of-interest test—has operated

to deter litigants from access to the courts, but it has not been used
very successfully in denying access.
Our proposals which I will sketch very briefly, seek to accomplish

the objectives of S. 680 in a constitutional manner and in a very direct
manner. It is comprised of three elements.
The first is a presumption of standing. Now, Justice Douglas has

proposed a presumption of standing in his letter to the committee in
the hearings last year, last Congress

' 
S. 3005; however, Justice Douglas

posited a conclusive presumption. IVe feel that a conclusive presump-
tion would operate to infringe on the separation of powers concept
because it would foreclose any inquiry into or with regard to article
III, cases in controversy. We feel that a very good approach, however,
would be an affirmative presumption of standing. This would operate
to expedite the process of litigation and would foreclose extended
expenditure of time on the issue of standing.
As Mr. Morrison pointed out, he litigated the issue of standing

in Duke Power for 4 years. A presumption of standing, I think,
would expedite this process in a very effective manner.
The second component of our proposal which is appended in the

testimony which we have submitted is a limitation on the Federal
courts inquiry to cases in controversies. That is, all the so-called pru-
dential limitations would be foreclosed automatically and it would
simply limit the Federal courts to denials of standing on the basis of
constitutional requirements.
Third, is the beneficiary standing. Beneficiary standing, we feel,

is essential to meaningful standing legislation. Beneficiary standing
would derive its constitutional authority from the Trafficante and
Bellwood line of cases in which Congress expressly legislated to remove
prudential considerations from the issue of fair housing.
Now, Trafficante is recognized only addressed fair housing—a very

specific substantive area of the law. However, if beneficiary standing
were linked to rights and to entitlements under other congressional
acts, then it would derive its power from article I, section 8, clause
18, and "Necessary and Proper" clause, as well as all of the power of
enforcement clauses of the civil rights, amendments to the Constitution
including the 13th, 14th, 15th, and. 19th.

Additional power, perhaps, could be derived from the "Committee"
clause and perhaps the taxing and spending power. This would sup-
plement the power invoked under S. 680 as presently drafted because
it is phrased in negative terms addressing the Federal court's power
under article III.
The Federal courts, of course, have primary authority to define what

the Constitutions means—what a case in controversy is, and to the ex-
tent that those questions are peripherally addressed by S. 680 in its
present form, it would perhaps draw into question constitutional is-
sues in litigation under this statute as presently drafted.
Senator METZENBAII3f. Mr. Carrasco, may I ask a couple of

questions?
Mr. CARRASCO. Certainly, Seriator.
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Senator METZENBAUM. Who currently has the burden of proof of

standing or lack of standing?
Mr. CARRASCO. The plaintiff. The plaintiff must show, must present

or show a case of controversy however, for a summary judgment, the

defendant, under Jenkins v. MeKeathen and TV arth, v. Seldin has to
raise the question, but I believe that is correct.
Senator METZENBAUM. How would creating an affirmative grant of

standing change this?
Mr. CARRASCO. An affirmative presumption of standing would

require the defendant to draw the question of case or controversy into
serious question. The plaintiff would, therefore, be assumed to have
standing and would go through the process of litigation without an
extended amount of time being spent on the issue of standing.
Senator METZENBAUM. Would your approach extend standing to

those who are intended beneficiaries of a law or constitutional

provision?
Mr. CARRASCO. It would extend standing to beneficiaries to provi-

sions of the Constitution or of the statutory law of the United States.
Senator METZENBAUM. Do you mean they extend standing to any

individual who in fact may benefit from enforcement of the provision

in question regardless of whether that individual is an intended
beneficiary?
Mr. CARRASCO. Senator, that is an open question as to whether Con-

gress would want to go that far; however, I think that Congress could
achieve an additional amount of effect to its legislation through such
a law. Allowage would affect a standing provision to the beneficiaries
of all laws and would allow beneficiaries of those laws to secure their
rights under them.

Senator METZENBAUM. Senator Thurmond, do you have any
questions?

Senator THURMOND. Mr. Chairman, I have an opening statement
and I would ask that it follow your opening remarks.
Senator METZENBAUM. Without objection, it is so ordered.
Senator THURMOND. We could just let him answer these for the

record if we could do that.
Senator METZENBAUM. Very good.
Thank you very much, Mr. Carrasco. Mr. Carrasco, we may have

some questions for you that we will submit in writing and we ask that
you respond in writing.
Mr. CARRASCO. I will be happy to assist the committee in that way.
Senator METZENBAUM. Thank you very much.
Mr. CARRASCO. Thank you, Senator.
[The prepared statement of Mr. Carrasco follows:)
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INTRODUCTION

Mr. Chairman and distinguished members of the Judiciary

Committee, on behalf of the Equal Justice Foundation I would

like to thank you for the opportunity to contribute to the

Judicial System and the law of "Standing to Sue."

"Standing" relates to whether a plaintiff has
enough of an interest in a matter to warrant
allowing him or her to sue. It is designed to
prevent people who have no real interest in
prosecuting a suit from maintaining an action.
Recently the courts have been narrowing the
class of persons entitled to sue through an
increasingly restrictive definition of "stahd-
ing."***1

This procedural doctrine is of particular concern to the

Equal Justice Foundation, since the reason for this organiza-

tion's existence is to ensure equal access to justice without

regard to litigants' social or economic status.

***When an individual is an "obvious party
plaintiff"----i.e., he is a member of the
class at which the statutory prescriptions
are aimed----his standing presents little
problem. Modern society, however, is char-
acterized by the interconnections in its
parts and the interdependence of its mem-
bers. That being the case, a statute may
have impact beyond those at whom it is
directed.. .2

It is essential to the proper function of our system of

justice for people to have access to their courts; however,

litigants are frequently hindered in their ability to proceed

to the merits of legitimate claims because of a systemic pre-

occupation with this obscure procedural technicality known as
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the standing doctrine.

The urgent need for legislation to eliminate this tre-

mendous waste of valuable time and resources has been ex-

pressed by eminent officers of both the Executive3 and Judi-

cia14-branches. This need is also commendably stated in the

"Findings and Policy" section of S.680.

While we embrace the objectives of S.680--increased

access to the courts and abrogation of unnecessary barriers

to redress--the means S.680 uses to accomplish these objec-

tives are of questionable efficacy and pose substantial

problems which require review and improvement'. While recog-

nizing that criticism without solution is of little use, we

will proffer alternatives for the Committee's consideration.

THE CONSTITUTIONAL ELEMENTS

OF THE STANDING DOCTRINE

S.680 isolates and overrides certain grounds which have

been employed to deny litigants access to our judicial system.

In legislating in this area, it is essential for Congress to

recognize the dual nature of the standing doctrine.

...In essence the question of standing is whether
the litigant is entitled to have the court decide
the merits of the dispute or of particular issues.
This inquiry involves both constitutional limita-
tions on federal-court jurisdiption and prudential
limitations on its exercise...

Congress has power to modify, supersede, or abrogate the "pru-

dential" barriers to standing, but legislation which attempts

to accomplish such objectives without respect to constitu-
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tionally
6 

required elements of the law of standing is con-

trary to the fundamental principle of separation of powers.

***Apart from Article III jurisdictional
questions, problems of standing, as required
by this Court for its own governance, have
involved a "rule of self-restraint." Con-
gress can, of course, resolve the question
one way or another, save as the requirements
of Article III dictate otherwise.. .7

Thus, the "judicial power" only extends to "cases" and

"controversies,"8 and Congress is without power or authority

to enlarge federal jurisdiction beyond the parameters of

Article III.
9 

Further, the constitutional aspects of the

standing doctrine have been characterized as "Art. III

minima, "1° and it "is emphatically the province and duty of

the judicial department to say what the law is.
.11

When Congress legislates, particularly on matters impli-

cating the separation of powers, current judicial precedent

should be closely scrutinized. Although many12 of the Su-

preme Court's decisions do not clearly articulate whether •

they are based on constitutional or "prudential" grounds or

a combination of both, there is general agreement as to the

distinct constitutional elements which must be considered in

legislating on the subject.

Most importantly, the plaintiff must state tha' (s)he

has suffered injury.

***The constitutional limits on standing
eliminate claims in which the plaintiff
has failed to make out a case or controversy
between himself and the defendant. In order
to satisfy Art. III, the plaintiff must show
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that he personally has suffered some actual
or threatened injury...13

Secondly, the plaintiff must allege a causal relation-

ship between the injury alleged and the defendant's chal-

lenged conduct."

...The injury may be indirect, but the
complaint must indicate that the injury
is indeed fairly traceable to the de-
fendant's acts or omissions...15

This causal connection may be demonstrated by a showing of

"a substantial likelihood that the judicial relief requested

will prevent or redress the claimed injury," and thereby

'satisfy the 'case or controversy' requirement of Art. 
III.u16

This latter element is the result of the recent elaboration

of a more expansive and restrictive "cases/controversies"

requirement by the Supreme Court in such cases as Warth v.

Seldin, supra, and Simon, Secretary of the Treasury v.

E.K.W.R.O., supra.

The barriers to access to the courts have been further

compounded by the Supreme Court's elaboration and use of the

"prudential" limitations.
17 

In the law of standing, however,

the constitutional requirements are the only limitations to

18

***Congress may, by legislation, expand
standing to the full extent permitted by
Art. III, thus permitting litigation by
one "who otherwise would be barred by the
prudential standing rules." In no event,
however, may Congress abrogate the Art.
III minima.. 19
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In addition to the authority Congress possesses in its

supervisory Ale over the federal courts,2° ostensibly that

which would be invoked by S.680 in its present form, Congress

may affirmatively confer standing21 to secure rights or

entitlements through substantive legislation.22 Using this

affirmative approach, Congress can implement its full

panoply of power under Article 123 and its enforcement

powers under the Thirteenth, 24 Fourteenth,25 Fifteenth,26

and Nineteenth Amendments and empower litigants to indicate

public policy through federal court litigation. This dis-

tinction provides the basis for the alternate approach to

extending standing which we urge Congress to embrace.

SECTION-BY-SECTION ANALYSIS

OF S.680 

As mentioned earlier, the preamble to S.680 ("findings

and policy") is a compelling statement of the serious conse-

quences whichhave ensued due to judicial abdication 
27
 of

the responsibility to decide difficult, controversial issues

"even at the instance of a party whose Art. III standing is

clear. 
,,28
 Thus, the need to supersede ill-defined, wholly

discretionary, "optional,"28 "prudential" rules of standing

is well-founded. However, the piecemeal approach taken by

S.680 is of questionable merit. By eliminating only some of

the "prudential" limitations, it seems to ratify and invite

the expanded use of others.



93

•

•

The crucial section of S.680, 1591(1), attempts to

eliminate four reasons for dismissing a suit for lack of

standing. Although ostensibly these provisions would narrow

the grounds the judiciary could use to deny litigants their

day in court, in our view the bill does not go far enough to

address critical problems in the-law of standing. Moreover,

one of the primary reasons for legislating on the subject is

that current law lacks clarity and ease of application. In

its present form, 5.680 does little to remedy either of these

problems.

The first "prudential" limitation which the bill would

supersede speaks to injury which is "shared by all or a large

class of persons" §1591(1). This section would preclude the

denial of "standing where the harm asserted amounts only to

a generalized grievance shared by a large number of citizens

in a substantially equal measure,"" a limitation which the

Supreme Court has expressly acknowledged to be "prudential"

and, therefore clearly within the power of Congress to over-

rule.
31

The "generalized grievance" rationale was employed to

deny standing in United States v. Richardson,
32 

where the

court held that a taxpayer could not challenge the Constitu-

tionality33 of the C.I.A.'s secret budget. Although it is

doubtful that §1591(1) (a) of S.680 would change the result

in that decision,34 it adds needed support to dicta in an

earlier case.35

72-708 0 - 81 - 7
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...But we have already made it clear that
standing is not to be denied simply because
many people suffer the same injury....To
deny standing to persons who are in fact
injured simply because many others are also
injured, would mean that the most injurious
and widespread government actions could be
questioned by nobody. We cannot accept that
conclusion. ***36

Congress may extend standing to a plaintiff alleging an

injury suffered by many. There is the further question of

whether it can extend standing to injury which is shared by

all persons, as §1591(1)(a) provides.

...Of course, Art. III's requirement remains:
the plaintiff still must allege a. distinct .
and palpable injury to himself, even if it is
an injury shared by a large class of other
possible litigants... .3

In our judgment, 141591(1)(a) is Constitutional, even as

it extends standing to an injury which is suffered equally

and by all persons. For if a person is injured, he should

be deemed to satisfy the Constitutional requirement, regard-

less of what has occurred to others.
38

The very essence of civil liberty certainly
• consists of the right of every individual

to claim the protection of the laws, whenever
he receives an injury. One of the first
duties of government is to afford that
protection... .39

The second "limitation" addressed by S.680 is found in

§1591(1)(b). It proscribes dismissal of a suit on the ground

that "the defendant's conduct which forms the basis for the

complaint is not or may not be the primary cause of the tin-

jury Csic) complained of." We are aware of no case which has

been dismissed on this ground for lack of standing.
40 

Rather,
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the Supreme Court has required only "a causal link between

such injury and the challenged conduct. 
41

In other words, the "case or controversy"
limitation of Art. III still requires that
a federal court act only to redress injury
that fairly can be traced to the challenged
action of the defendant, and not injury that
results from the independent action of some
third party not befoi.e the court.***42

That Simon43 did not require sole or primary causation is

substantiated by the Court's analysis44 in distinguishing

the case of United States v. Students Challenging Regulatory 

Agency Procedures (SCRAP),45 where the line of causation was

extremely attenuated. Hence, while the Equal Justice Foun-

dation would endorse g1591(1)(b), we believe that it would

have very minimal effect in improving the law of standing.
46

The third limitation which S.680 would supersede is set

forth in [41591(1)(c). It provides that a "court.. .shall not

dismiss an action.. .on the ground that the plaintiff lacks

standing to sue because...the injury which plaintiff alleges

to have suffered as a result of the defendant's conduct is

not substantially likely to be remedied or prevented by a

determination on the merits in the plaintiff's favor, if such

determination may contribute in significant part to remedying

or preventing such injury...."

As a matter of legislative drafting, this subsection

compounds the uncertainty in the law of standing with its

nebulous double-negatives coupled with phrases such as "sub-

stantially likely" and "significant part," and "will only

breed further confusion and unnecessary litigation."47
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***The need for remedial standing legislation
has long been apparent. The courts today
appear to be hopelessly divided and confused
as to the precise contours of the doctrine of
standing, with the result that judges and
litigants are forced to devote inordinate
time and resources to settling technical
issues which ought not be that difficult to
resolve. 48

The bill should be amended so as-to add more clarity to the

standing doctrine.

In addition to these constructional problems, the sub-

section is of dubious effect in its impact on standing bar-

riers. A literal reading of this obtuse language leads one

to the conclusion that a court governed by it could not re-

fuse to hear a case if compliance with a plaintiff's prayer

for relief would result in redress of the grievance "in

significant part," as opposed to complete redress. However,

neither the Supreme Court, nor any other court of which we

are aware, has explicitly denied a litigant standing for lack

of complete redressability but, rather, has insisted only on

the high probability that the injury be redressed completely.

***Moreover, the complaint suggests no substantial
likelihood that victory in this suit would result
in respondents' receiving the hospital treatment
they desire. A federal court, properly cognizant
of the Art. III limitation upon its jurisdiction,
must require more than respondents have shown
before proceeding to the merits.49

We interpret this to mean that under current law a litigant

who demonstrates a strong likelihood of redress meets stand-

ing requirements.

Moreover, if complete redressability is indeed one of

"the Art. III minima," an attempt to dilute it through leg-
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islation would likely be ineffectual.51 Similarly, if

§1591(1)(e) is construed to vary the likelihood of redress,

as has been suggested,52 it might also spawn constitutional

problems.53

Because the Supreme Court has not been predictable on

the standing issue, it may deem language which can be con-

strued as threatening the core of constitutional requirements

as an unconstitutional challenge to the separation of powers.

Although other interpretations of this language are possible,

it would be improvident for Congress to risk such a defeating

interpretation by choosing unclear language.

The fourth and last standing limitatioh addressed by

S.680 is the "zone of interests"54 criterion. §1591(1)(d)

would preclude dismissal on the ground that "the injury which

plaintiff alleges to have suffered as a result of defendant's

conduct is not within the zone of interests to be protected

or regulated by the applicable statutes or constitutional

provisions." This judicially-created "prudential" barrier

has been a source of confusion - and has prevented promising

lawsuits from being heard on the merits; moreover, "the issues

avoided have sometimes been substantial."55

Congressional elimination of this "prudential" element

of the standing doctrine will contribute to the improvement

of justice in the federal courts. Moreover, since the Su-

preme Court has expressly characterized the "zone of inter-

ests" test as a "nonconstitutional standing requirement,"56
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Congress has plenary power to abrogate it.57 The Equal

Justice Foundation earnestly supports the accomplishment of

this objective.

The last section of S.680 which bears comment is

§1591(2), which disclaims any impact on "the standing or

lack of standing of persons to sue as taxpayers" or "of

persons to challenge agency action which affects the liabil-

ity or status of another person under the revenue laws."

The section seems to ratify the law of taxpayer standing, a

separate doctrine posing substantial barriers58 to access

to the courts. Furthermore, it seems to approve the ra-

tionale of Simon,58 a most unfortunate decision for the

indigents who were denied standing when they sued to enjoin

implementation of a Revenue Ruling which was allegedly vio-

lative of the Internal Revenue Code provisions governing

charitable organizations.

The Equal Justice Foundation would support deletion of

§1591(2). In addition, we would recommend that further study

be undertaken to explore and address the specific and ex-

traordinary problems of taxpayer standing.

ALTERNATIVE STANDING LEGISLATION:

SOME PROPOSALS FOR AMENDMENT 

While there are some problems with S.680 in its present

form, we believe there is a long-standing and profound need"

"for Congress to restore the doctrine of standing to the

fundamental constitutional purposes for which it was intend-
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ed."
61

The following proposals are posited to assist the

Committee in accomplishing the objectives of S.680.

Appended to this commentary is our proposal. The Com-

mittee could implement the findings and policy of S.680 by

striking §1591(1) and including three fundamental components

in its stead: 1) an affirmative presumption of standing to

sue; 2) a limitation on the standing inquiry of federal courts

to the question of whether "cases/controversies" are presented,

and an express grant of standing to sue to parties within the

compass of Article III of the Constitution; and 3) an express

grant of standing to sue to any person or organization who

(or that) is a direct or indirect beneficiary of a right,

entitlement, privilege, or immunity provided by the Constitu-

tion, treaties, or laws of the United States, to secure such

right, entitlement, privilege, or immunity. Such an affirm-

ative approach would effectuate directly the goals of S.680.

A Presumption of Standing 

The complex procedural rule of standing needs a proce-

dural device to expedite62 its determination. All too often,

especially in actions involving public law, litigants are

confronted with a pro forma standing defense by government

defendants.

A device which would greatly contribute to the procedural

problem of standing is the presumption. Presumptions are

designed both to facilitate proof and to promote social

63policy. 
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A presumption may be defined to be an inference
required by a rule of law to be drawn as to the
existence of one fact from the existence of some
other established basic fact or combination of
facts. Such rules usually grow out of the col-
lective experience of mankind which has observed
the regular and repetitive existence of a cer-
tain factual situation arising from the exist-
ence of an underlying or basic pattern of other
facts...."

Although an affirmative presumption of standing to sue

would give rise to an inference that Article III is satis-

fied and that the plaintiff is properly before the court, we

do not suggest a conclusive presumption.65 To provide a

conclusive presumption "is to make a rule of substantive law,

and not a rule apportioning the burden of persuading as to

certain propositions or varying the duty of coming forward

with evidence.
u66

A conclusive presumption of standing would

foreclose any judicial inquiry into Article III, and thereby

might infringe on the separation of powers.67

The strength of the presumption can still be varied,

however. Of course, the stronger the presumption, the more

effective it will be in allowing standing to plaintiffs. An

appropriate criterion, it is suggested, would require a de-

fendant to draw the existence of a "Case" or "Controversy"

into serious question to overcome the presumption ,,nd to

justify the expenditure of judicial time on the issue of

standing.

The beneficiary of the presumption introduces
evidence of the basic fact (goes into court).
The presumption shifts the risk of non-
persuasion (burden of proof). Once the court
finds the basic facts, it must find the
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presumed fact unless the opposing party
convinces him by a preponderance of the
evidence that the presumed fact does not
exist.68

An affirmative presumption of standing would merely

give Congressional recognition to the fact that generally a

litigant who goes to the time and expense of bringing suit

in federal court has ample interest in the litigation to

state a "Case" or "Controversy" and, therefore, should have

his/her day in court without unnecessary delay and expense.

Fears that such a presumption will cause adjudicative "proc-

esses to be inundated are rarely borne out. 
,,69

...The plaintiff (or the organization actually
funding and conducting the litigation, if legal
rules force the use of nominal plaintiffs) must
feel strongly enough about the issue in question
to pay the bills, and that both cuts down the
flood and gives at least a partial measure of
his "stake" in the outcome...."If plaintiff did
not have the minimal personal involvement and
adverseness which Article III requires, he
would not be engaging in the costly pursuit of
litigation...." The idle and whimsical plain-
tiff, a dilettante who litigates for a lark, is
a specter which haunts the legal literature,
not the courtroom.70

The argument that legislation which facilitates stand-

ing to sue will open the floodgates of litigation makes little

sense when it is discovered that presently a very substantial

percentage of judicial time is devoted to litigating the

issue of standing.71 In our view, this time should be used

for litigation on the merits instead of contesting whether

litigants have actual grievances.Of ten proponents of this

"floodgates argument" would rather deny these plaintiffs
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access to the court, a solution which is disingenuous and

unfair.

***It is true, of course, that there has been

an increasing amount of litigation of all types

filling the calendars of virtually every state

and federal court. But a solution that shuts

the courthouse door in the face of the litigant

with a legitimate claim for relief, particularly

a claim of deprivation of a constitutional

right, seems to be not only the wrong tool but

also a dangerous tool for solving the problem.
The victims of the use of that tool are most

often the litigants most in need of judicial

protection of their rights--the poor, the
underprivileged, the deprived minorities. The

very life-blood of courts is popular confidence

that theymeVeout evenhanded justice and any

discrimination that denies these groups access

to the courts for resolution of their merito-

rious claims unnecessarily risks loss of that

confidence.***72

By expediting the judicialprocess,apresumption of stand-

ing will decrease the costs of litigation and increase the

availability of federal judicial resources. To curtail the

standing inquiry through the presumption will allow suits,

often of a substantial substantive nature,73 to move more

directly to the merits.

...The fact that the result is serious does

not, of course, make the issue "justiciable."
But resolutions of any doubts or ambiguities

should be toward protecting an individual's

stake in the integrity of constitutional
guarantees ratner than turning him away with-

out even a chance to be heard....74

Elimination of "Prudential" Standing Limitations 

The objectives of S.680 would be facilitated in a manner

indubitably consistent with Article III by limiting the Fed-

eral Courts' standing inquiry to the question of whether the
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litigant has presented a "Case" or "Controversy." The

Equal Justice Foundation is in agreement with the conclusion

of the exhaustive study of the Senate Committee on Govern-

mental Affairs:

Congress should expressly declare in the
statute that standing to sue should not be
denied on the basis of non-constitutional
or prudential standing requirements estab-
lished by the judiciary.75

Senator Kennedy, the Chairman of this Committee, has

also expressed the view that one should have standing if

(s)he satisfies the requirements of a "Case" or "Controversy,"

a view we commend and endorse.

...In my judgment, standing should be grounded
solely in Article 3 of the Constitution, and
not in nebulous concepts of judicial expedience.
I therefore believe that Congress should act to
eliminate all prudential standing tests and to
restore the doctrine of standing to its limited
constitutional dimension. 76

To grant standing to litigants who meet the requisites of

the Constitution is a far more effective method of super-

seding the "prudential" standing limitations than is the

approach taken by S.680 in its present form.

If dismissal for lack of standing were simply limited

to the ground that the plaintiff failed to satisfy Article

III, the "prudential" limitations superseded by S.630 as

presently drafted would be eliminated, but without the con-

comitant constructional problems. Thus, the objective of

g1591(1) (a) would be effected: "Where the harm asserted

amounts only to a generalized grievance shared by a large
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number of citizens in a substantially equal measure,"77

there would be standing, as the court has expressly stated

that a denial of standing on this ground derives "from gen-

eral prudential concerns. 
,,78

Any "prudential" aspects of the limitations addressed

by §§1591(b) and (c) would also be overturned.'" The "zone

of interests" test would be nullified as well, so the con-

cern of §1591(d) would be achieved."

Furthermore, eliminating all standing barriers not man-

dated by Article III overrides "the prudential standing rule

that normally bars .litigants from asserting the rights or

legal interests of others in order to obtain relief from

injury to themselves. 
,,81

...When a governmental prohibition or restric-
tion imposed on one party causes specific harm
that a constitutional provision or statute was
intended to prevent, the indirectness of the
injury does not necessarily deprive the person
harmed of standing to vindicate his rights.
E.G., Roe v. Wade, 410 U.S. 113,124 (1973).
But it may ma -e--it substantially more difficult
to meet the minimum requirement of Art. III:
to establish that, in fact, the asserted injury
was the consequence of the defendants' actions,
or that prospective relief will remove the
harm. ***2

But if the plaintiff does state a "Case" or "Controversy"

within the meaning of Article III, the fact that he asserts

deprivation of a third party's rights in addition to hissown

should not operate to deny him standing and, effectively,

deny him redress.83

Elimination of the "third party" "prudential" limita-
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tion will allow standing in cases where the litigant has a

legitimate grievance himself, but also wishes to assert the

rights of others who cannot assert themselves.84 It will

also circumvent inappropriate denials of standing in cases

which the Attorney General brings to redress the rights of

third persons.
85 

Where a "Case" or "Controversy" is pre-

sented, the rationale of the "third party" rule, that the

parties be true adversaries and that there be effective

advocacy, is simply not apposite.

If the inquiry were limited to whether a party presents

a "Case" or Controversy," standing for organizations could

be more easily established. The test for such "associational"

or "representational" standing, as it has been called, is

comprised of three elements.

Thus we have recognized that an association
has standing to bring suit on behalf of its
members when: (a) its members would other-
wise have standing to sue in their own
right; (b) the interests it seeks to protect
are germane to the organization's purpose;
and (c) neither the claim asserted, nor the
relief requested, requires the participation
of individual members in the lawsuit.***86

Additionally, the Supreme Court has stated organizations

must meet the requirement of Article III, as must all other

litigants,87 but has not specified whether any of the three88

requirements of associational standing are Constitutionally

based. There may be reason to believe that component (a) is

related to "injury in fact" and, therefore, required by

Article III, but (b) appears clearly "prudential" and (c)
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fails within the traditional third-party rationale. Thus,

two barriers to associational standing could be eliminated

by the proposed provision.

When the concerns of (c) are present, Professor Tribe

has suggested alternatives to the denial of standing, i.e.,

the Court can appoint amici curiae to provide fuller repre-

sentation of various interests or it can remand to the rel-

evant administrative agency to consider those interests."

Professor Tribe's analysis is preferable to dismissal, es-

pecially when one considers that if an organization is in-

terested enough to spend the time and resources" to bring

suit and otherwise makes out a "Controversy" within the

meaning of Article III, it should get a hearing on the merits.

Furthermore, it is far more likely that an indigent, for

instance, would secure redress for a cognizable injury if

his resources were supplemented by those of an organization;91

and the additional expertise which associations contribute

to the judicial process amply justifies the facilitation of

representational standing.

Beneficiary Standing

The problems addressed by S.680 could be remedied most

effectively by an affirmative Congressional grant o: stand-

ing. Such a grant would give direct or indirect benefici-

aries of rights, entitlements, privileges, or immunities

provided by the Constitution, treaties, or laws of the United

States, standing to sue to secure such rights, entitlements,

privileges, or immunities.
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Analyzed from the perspective of the separation of

powers, "beneficiary standing" is on much firmer ground than

is a comprehensive legislative definition of "injury," a

term has been defined by the Supreme Court in the context of

Article III.
92 

Since the "beneficiary standing" provision

here posited seeks to secure presently extant rights, the

full panoply of Congressional power is available to support

its validity.
93

Moreover, it would seem to comport with the

intent of the framers with respect to Article 111.94

"Beneficiary standing," of some form, has been endorsed

by prominent members of the academic95 and public interest
96

communities. It is one of the specific recommendations for

legislation included in the Study on Federal Regulation pre-

pared by the Senate Governmental Affairs Committee.97

***Also in broadening citizen access to Federal
courts this Congress will be recognizing the
many benefits to our country from suits brought
by private attorneys general, who are ordinary
citizens seeking to enforce the requirement of
the law. First, such suits augment the en-
forcement efforts of federal officials. Second,
they allow citizens to assume part of the re-
sponsibility for the effective operation of
their government... 98

An affirmative grant to citizens of beneficiary stand-

irg would increase the effectiveness of laws Congress enacts

an would ensure that the benefits of the Constitution are

accorded to the people.

For example, a citizen asserting beneficiary standing

could have a hearing on the merits in cases such as

Richardson99 and Schlesinger.
100
 In Richardson Justice
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Douglas, dissenting, analyzed the history of the constitu-

tional provision at issue with perspicuity:

...The mandate runs to the Congress and to the

agencies it creates to make "a regular State-

ment and Account of the Receipts and Expendi-

tures of all public Money." The beneficiary--

as is abundantly clear from the constitutional

history--is the public....101

But the Court did not agree.

...It is therefore open to serious question

whether the framers of the Constitution ever

imagined that general directives to the

Congress or the Executive would be subject

to enforcement by an individual citizen....
102

The Court denied standing in Schlesinger on similar grounds:

The proposition that all constitutional

provisions are enforceable by any citizen

simply because citizens are the ultimate

beneficiaries of those provisions has no

boundaries... .The assumption that if

respondents have no standing to sue, no

one would have standq, is not a reason

to find standing....i"

However, if the framers had been consulted, it would have

been clear that "it cannot be presumed that any clause in

u104
the Constitution is intended to be without effect.

***The first point depends upon this obvious

consideration, that there ought always to be

a constitutional method of giving efficacy

to constitutional provisions.105

Congress should enact a provision conferring beneficiary

standing and thereby restoring citizens' ability to reap the

benefits of their Constitution, and the laws of the land.

While S.680, in §1591(1)(c), ostensibly addresses the

Simon'" decision, it has been suggested that a grail of

beneficiary standing would accomplish the objective of S.680

without the concomitant Constitutional problems.



109

...As beneficiaries of these Code provisions,
plaintiffs would have standing to challenge
the revenue ruling as contrary to the intent
of Congress that economic inducements to serve
indigents be required for hospitals receiving
favorable tax treatment... .Thus, while the
relief sought may not ensure their admittance
to hospitals, it would restore the inducements
to hospitals to admit indigents and thereby,
at least theoretically, increase their oppor-
tunity to receive medical services. By adopt-
ing this approach, the Court would satisfy the
basic standing requirement underlying Article
III....This definition avoids the difficulty
of establishing a causal nexus between the IRS
action and private action....Thus regardless
of the ruling's impact on the actions of the
regulated entity, plaintiffs have standing to
challenge the ruling because it adversely
affects a right or benefit conferred by Con7
gress.***107

Just as there should be a remedy for every wrong, there

should be a mode for securing the entitlements afforded by

law. Beneficiary standing provides such a vehicle and it

would alleviate problems of standing substantially.

***The challenge to the legal system in this
collectivist age 1g to facilitate and encourage 
individual in-TEM-five through the courts to
assure that constitutional and statutory Tights 
are respected, that government agencies do
their job, and that corporations function 
within the law.:771013

The time for private attorneys general has come.

On behalf of the Equal Justice Foundation, I would like

to extend my sincere thanks for the opportunity to contribute

to this issue which is so important to those who are being

turned away from our courts. If we can be of any assistance

to the Committee in further formulating this essential legis-

lation, we are willing take an active role. We commend the

Committee for its concern and believe that, with some neces-

sary amendments, S.680 will ensure equal access to justice.

72-708 0 - 81 - 8
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33Article I, Section 9, Clause 7 provides, in part, that

"...A regular Statement and Account of the Receipts andEx-

penditures of all public Money shall be published from time

to time." (House Document No. 93-215).

34
The special requirements- for taxpayer standing were not

satisfied. United States v. Richardson, 418 U.S. 166,175

(1974); see Flast V. Cohen, 392 U.S. 83, 101-3 (1968). How-

ever, the court did indicate that Congress has the power to

"grant standing to taxpayers or citizens, or both, limited,

of course, by the 'cases' and 'controversies' provisions of

Art. III" to enable such a challenge. United States v.

Richardson, 418 U.S., at 178 n.11.

See also Schlesinger, Secretary of Defense v. Reservists 

Committee to Stop the War, 418 U.S. 208, 227-8 (1974), where

the Court denria-both taxpayer and citizen standing. In its

discussion of the latter, the interest of the litigants in

the claimed violation of the Incompatibility Clause of Article

I, Section 6, Clause 2, of the Constitution, by reservist

Members of Congress was deemed "held in common by all members

of the public." Id., at 220. Although the Court suggested

that such generalried interests are "too abstract to constitute

a 'case or controversy,'" Id., at 227, the ratio decidendi has

subsequently been characterized as "prudential." Duke Power 

Co. v. Carolina Environmental Study Group, 438 U.S. 59, 80

(1978).

35United States v. Students Challenging Regula,-ory Agency 

Procedures (SCRAP), 412 U.S. 669 (1973).

36  at 687-8 (Stewart, J., delivered the opinion of

the court, Part II of which, quoted here in part, was joined

by Brennan, Blackmun, Douglas, and Marshall, JJ.).
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37Warth V. Seldin, 422 U.S. 490, 501 (1975).

38,, .The fundamental aspect of standing is that it
focuses on the party seeking to get his complaint before a
federal court and not on the issues he wishes to have adju-
dicated...." Flast v. Cohen, Secretary of Health, Education,
and Welfare, 392 U.S. 83, 99 (1968).

39
Marbury v. Madison, 5 U.S. (1 Cranch) 137, 163 (1808);

Id., at 147: "...It is a settled and invariable principle,
that every right, when withheld, must have a remedy, and
every injury, its proper redress...."; cf. Schlesinger,
Secretary of Defense v. Reservists Committee to Stop the
War, 418 U.S. 208, 229 (1974) (Stewart, J., concurring).

40
It has been suggested that the language of §1591 (1)

(b) "would change the result in the Linda R. S. case." 124
Cong. Rec. S. 6498 (Daily Ed. April 27, 1978) (Statement of
Sen. Matzenbaum). In that case, the mother of an illegiti-
mate child brought a class action to enjoin the "discrimi-
natory application" of a provision of the Texas Penal Code
providing that "any parent who" fails to support his "chil-
dren" is subject to prosecution, but which by state judicial
construction applied only to married parents. Linda R. S.
V. Richard D., 410 U.S. 614, 615 (1973). The court appeared
to rest its holding on two grounds: lack of causation, i.e.,
failure "to allege a sufficient nexus between her injury and
the government action which she attacks, "and lack of re-
dressability. Id., at 617-9. It does not, however, mention
"primary cause."

41
 Duke Power Co. v. Carolina Environmental Study Group,

438 U.S. 59, 78 (1978).

42
Simon, Secretary of the Treasury v. Eastern Kentucky 

Welfare Rights Organization, 426 U.S. 26, 41-2 (1976). In
its analysif §3000(1)(b) of S.3005 (the standing bill which
was introduced in the 95th Congress) the equivalent of §1591
(1)(b) in 5.680, the Department of Justict concluded that
Simon "amounts to a 'sole causation' requirement." Letter and
staff memorandum on the impact of standing legislation from
Patricia M. Wald, Assistant Attorney General, Justice Depart-
ment, to Senator Metzenbaum, Joint Hearings on S. 3005 Before 
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the Subcommittee on Citizens and Shareholders Rights and

Remedies of the Committee on the Judiciary and the Committee 

on Governmental Affairs of the Senate 95th Cong., 2d Sess.,

at 131 (1978). With all due respect, we do not read the

Court's decision in Simon as requiring "sole causation" or

even "primary" causation.

Moreover, if the Justice Department were correct in

its analysis of the requirement of causation in Simon,

abrogation of such a limitation through legislation would

not be consistent with the principle of separation of powers.

Because the element of causation is an element of "the min-

imum requirement of Art. III," Congress cannot properly

legislate to eliminate or dilute it, as it can override the

"prudential" limitations. Warth v. Seldin, 422 U.S. 490,

505 (1975); notes 17 and 18 and accompanying text, supra;

note 53, infra; Gladstone, Realtors v. Village of Bellwood,

47 U.S.L.W. 4377, 4379 (April 17, 1979); compare United 

States v. Richardson, 418 U.S. 166, 193 (1974) (Powell, J.,

concurring): "...The court has confirmed the power of Con-

gress to open the federal courts to representatives of the

public interest through specific statutory grants of stand-

ing. E.g., FCC V. Sanders Bros. Radio Station, 309 U.S. 470

(1940); Scripps-Howard Radio, Inc. v. FCC, 316 U.S. 4 (1942);

Flast v. Cohen, 392 U.S. at 130-133 (Harlan, J., dissenting);

Trafficante v. Metropolitan Life Insurance Co., 409 U.S. 205,

212 (1972) (White, J., concurring)...."

43Ibid

44Id., at 45 n. 25. There, the court once again spoke

in terms of "injury that fairly can be traced to petitioners'

challenged action."

45
412 U.S. 669 (1973). The citizen group plaintiffs

personally used the forests, streams, mountains, and other

resources; that use was disturbed by nonrecyclable materials;

the adoption by the Interstate Commerce Commission of a new

rate structure encouraged the use of such raw materials,

usually transported by rail: thus, the environment was ad-

versely affected contrary to law and to the detriment of

plaintiffs.
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46 .
A similar conclusion was reached by the A.C.L.U. in

its analysis of the language of §1591(1)(b). Testimony of
Pamela S. Horowitz, Legislative Counsel, American Civil
Liberties Union, Washington, D.C., Joint Hearings on S.3005
Before the Subcommittee on Citizens and Shareholders Rights 
and Remedies of the CommiEtee on the Judiciary and the Com-
EiEtee on Governmental Affairs of the Senate, 95th Cong.,
2d Sess., at 114-5 (1978).

47
Statement of Daan Braveman, Associate Professor of

Law, Syracuse University College of Law, Representing the
Legal Services Attorneys Court Access Group, Joint Hearings 
on S.3005 Before the Subcommittee on Citizens and Share-
holders Rights and Remedies of the Committee on the Judiciary 
and the Committee on Coverrmental Affairs of the Senate, 95th
Cong., 20 Sess., at 51 (1978).

48
Introduction of S. 3005 by Senate Metzenbaum, Kennedy,

and Ribicoff, Joint Hearings on S. 3005 Before the Subcom-
mittee on Citizens and Shareholders—faiihts and Remedies of
the Committee on the Judiciary and the CommiTtee on Govern-
mental Affairs of the Senate, 95th Cong., 2d Sess., at 134-5
(1978) (statement of Sen. Kennedy); 124 Cong: Rec. S. 6501
(Daily Ed. April 27, 1978). K. Davis, Administrative Law
in the Seventies Ig22.06, at pp. 518-9 (1976): "One who tries
to TiFid a rational explanation for the contrariety of hold-
ings is driven to the question whether the motivation for
the holdings on standing lies in the Court's inclination or
disinclination to decide particular substantive issues...."

49
Simon, Secretary of the Treasury v. Eastern Kentucky

Welfare Rights Organization, 426 U.S. 26, 45-6 (1976).
This is where the redressability formula, the verification
mechanism for the causation factor, first emerged.

50
Gladstone, Realtors v. Village of Bellwood, -- U.S. --

47 U.S.L.W. 4377, 4379 (April 17, 1979)7

1
5 
While the Constitutional aspects of the standing

doctrine may be unsettled or in a state of flux, we feel
that the appropriate means to modify or question current
judicial precedent which derives from interpretation of the
Constitution by the Supreme Court is through litigation, not
legislation. See Note 11 and accompanying text, supra.
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52fl...(U)nder the proposed 'citizens' right to standing
in Federal Courts Act, A plaintiff need only show some like-
lihood that his injury will be redressed, or cured, by a
favorable ruling.***" 124 Cong. Rec. S 6498 (daily ed.
April 27, 1978) (Statement of Sen. Metzenbaum).

53"...Congress is presently considering legislation
that would remove causation and redressability from the
federal courts' standing requirements. See S. 3005, 95th
Cong., 2d Sess., 124 Cong. Rec. S 6498-99 (daily ed. April
27, 1978). The proposed bill, however, erroneously inter-
preted Eastern Kentucky as resting upon prudential consid-
erations, rather than Article III requirements. See 124
Cong. Rec. S 6497 (daily ed. April 27, 1978) (remarks of
Sen. Metzenbaum). Although Congress has the power to remove
prudential limitations, it cannot remove considerations of
constitutional dimension.... Accordingly, Congress lacks
the power to remove the strictures of Eastern Kentucky from
the federal courts' standing requirements...." Note,
"Standing for Public and Quasi-Public Interest Tax Litigants."
1978 Wash. U.L.Q. 571, 584 n. 91 (1978). -

54.It concerns, apart from the 'case' or 'controversy'
test, the question whether the interest sought to be pro-
tected by the complainant is arguably within the zone of
interests to be protected or regulated by the statute Or
constitutional guarantee in question..." Association of
Data Processing Service Organizations, Inc. v. Camp,
Comptroller of the Currency, 397 U.S. 150, 153 Tig70).

55Letter from Paul Neuelski, Deputy Assistant Attorney
General, Office for Improvements in the Administration of
Justice, Department of Justice, to Senator Metzenbaum con-
cerning conclusive presumption and the zone of interest test.
Joint Hearings on S. 3005 Before the Subcommittee on Citizens 
and Shareholders Rights and Remedies of the Committee on the
Jlidiciary and the Committeeon Governmental Affairs of the
Senate, 95th Cong., 2d Sess., at 10 (1978); see also Appendix:
Plaintiffs Who Failed the Zone of Interests Test: U.S. Courts
of Appeal, 1974-1978, Id., at 11-2.

56Simon, Secretary of the Treasury v. Eastern Kentucky 
Welfare Rights Organizatian, 426 U.S. 26, 39 n. 19 (1976).
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57See text accompanying note 19, supra,.

58See Flast v. Cohen, Secretary of Health, Education,

and Welfare, 392 U.S. 83, 101-3 (1968). It is not clear

whether these requirements are "prudential" in character or

constitutionally based. See Duke Power Co. v. Carolina 

Environmental Study Group, 438 U.S. 59, 78-80 & n. 25 (1978).

59
Simon, Secretary of the Treasury v. Eastern Kentucky

Welfare Rights Organizati&n, 426 U.S. 26 (1976).

60„...We suggest that it is one of the critical items

on the Congressional agenda to do something about the Doctrine

of Standing to make sure that persons with genuine constitu-

tional grievances do have some forum within which to redress

those grievances.***" Statement of Burt Neuborne)Professor

of Law at New York University, Hearing on Causes of Popular 

Dissatisfaction with the Administration of Justice, Before 

the Subcommittee on Constitutional IT4Hts of the Senate

Committee on the JudiEiary, 94th Cong., 2d Sess., at 61 (1976).

61Introduction of S. 3005 by Senators Metzenbaum,

Kennedy, and Ribicoff, Joint Hearings on S. 3005 Before the

Subcommittee on Citizens and Shareholders Rights and Reme-aies 

of the Committee on the Jaaciary and the 'ffEiMETEtee on Govern-
mental Affairs of the Senate, 95th cong., 2d Sess., at 135
(1978) (statement of Sen. Kennedy); 124 Cong. Rec. S 6501

(daily ed. April 27, 1978).

62
An increasing amount of time and resources of both

litigants and the judiciary is being spent on the issue of

standing. In one recent case, four days of hearings were

held by the trial court on the questions of standing and

ripeness alone. Duke Power Co. v. Carolina Environmental 
Study Group, 438 U.S. 59, 72 (1978). "...Well over half the
current energy of Federal judges deciding constitutional.
cases is devoted to deciding whether to decide them. If
judicial resources are scarce, such an allocation of energy
is not rational.***" Statement of Burt Neuborne, on behalf
of the American Civil Liberties Union, Hearings on State of
the Judiciary and Access to Justice Before the gib-65ETtittee
on court, civil LiSe-FETe-s, and the AalTilligtration of Justice 
of the House Committee on the Jaaciary, 95th Cong., 1st
Sess., at 115 (1977).
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63
R. Lempert & S. Saltzburg, A Modern Approach to

Evidence: Text, Problems, Transcripts, and Cases 886 (1977).

64I S. Gard, Jones on Evidence: Civil and Criminal,
§3.1, pp. 125-6 (6th ed. 1972) (emphasis in .5Pigina1;
footnote omitted).

65
Justice Douglas has suggested a conclusive presumption

of proper standing for all citizens who file suit in Federal

Courts against their Government. Letter from Justice William
0. Douglas to Senators Ribicoff, Kennedy, and Metzenbaum-con-

cerning standing, Joint Hearings on S. 3005 Before the Subcom-

mittee on Citizens and Shareholders Rights and Remealie-s of

the ComEittee on the Judiciary and the Commiaee on Govern-
mental Affairs of-EHe Senate, 95th Cong., 2d Sess., at 5 (1978).

66
V J. Wigmore, A Treatise on the Anglo-American System

of Evidence in Trials at Common Law 1t2492, pp. 453-4 (2d ed.

1921).

67Marbury v. Madison, 5 U.S. (1 Cranch) 137, 177 (1803).

68
R. Lempert & S. Saltzburg, A Modern Approach to Evi-

dence: Text, Problems, Transcripts, and Cases 884 (chart

X-1, #2) (1977). Congress could also apply the lower stand-

ard codified in Federal Rule of Evidence 301 (1974): "In

all civil actions and proceedings not otherwise provided for

by Act of Congress or by these rules, a presumption imposes

on the party against whom it is directed the burden of going

forward with evidence to rebut or meet the presumption, but

does not shift to such party the burden of proof in the

sense of the risk of nonpersuasion, which remains throughout

the trial upon the party on whom it was originally cast."

69Office of Communication of the United Church of Christ

V. Federal Communications Commission, 359 F.2a--9-94, TU0-6-(-57-J.

Cir. 1966) (Burger, J.). For example, litigation has not

mushroomed under the Fair Housing Act of 1968 (42 U.S.C. 3601

et seq.), which abrogated "prudential" barriers to standing.

•
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70
Scott, "Standing in the Supreme Court--A Functional

Analysis," 86 Harv. L. Rev. 645, 673-4 (1973) (footnote
omitted).

71
See note 62, supra, see also Flast v. Cohen, Secre-

tary of Health, EducTia.311, and Welfare, 392 U.S. 83, 112

(1968)—(Doug as, J., concurarig).

72
Brennan, "State Constitutions and the Protection of

Individual Rights," 90 Hap,. L. Aey, 489 (1977). This
article by Justice Brennan is excerpted in Appendix 2 of the

Hearings on State of the Judiciary and Access to Justice 

Before the SubcommiEtee on Courts, aVi1 Liberaes, and the
Administration of Justice of the House Committee on the
Judiciary, 95th Cong., 1st Sess., 292, 297 (1977).

73
See note 55 and accompanying text, supra.

74
United States v. Richardson, 418 U.S. 166, 202 (1974)

(Douglas, J., dissenting, in 5-4 decision).

75
III Senate Committee on Governmental Affairs (formerly

Government Operations), Study on Federal Regulation (Public
Participation in Regulatory Agency Proceedings), 95th Cong.,
1st Sess., at 41 (from "Judicial Standing") (Washington, D.C.:
U.S. Government Printing Office, 1977); Joint Hearings on
S 3005 Before the Subcommittee on Citizens and Shareholders
Rights and Remedies of the Committee on the JudIFITT-aiTY--
the Committee on Governmental Affairs of the Senate, 95th
Cong., 2d Sess., at 153 (1978).

76
Introduction of 3005 by Senators Metzenbaum, Kennedy,

and Ribicoff, Joint Hearings, Id., at 135 (Statement of
Senator Kenned177--

77
Duke Power Co. v. Carolina Environmental Study Group,

438 U.S. 59) 80 (1978).

78
Ibid.; and see text accompanying notes 30-9, supra.
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79
See text accompanying notes 40-53, supra.

80
See text accompanying notes 54-57, supra.

81
Warth v. Seldin, 422 U.S. 490, 509 (1975) (denying

Rochester residents and taxpayers standing on this ground,
thus vitiating their challenge to Penfield's exclusionary
zoning policy, which resulted in higher Rochester taxes to
support low-income housing for persons who might otherwise
live in Penfield). "...Nothing in Article III, in the canons
of sound judicial administration, or in the judicial prece-
dents, required so harsh and bizarre a result." L. Tribe,
American Constitutional Law 133-21, p. 97 (1978).

82
Id., at 505.

83
See note 29 and accompanying text, supra.

84
E.g., Scodari v. Alexander, 69 F.R.D. 652 (E.D.N.Y.

1976) (criminal investigatory agents of Internal Revenue
Service, alleging that forced disclosure of informants'
identities would impair their ability to function effectively
in a professional capacity and injure their reputations,
could not assert the rights of the informants, and were
denied standing on the basis of the "third party" rule). Of
course, the informants could not reasonable be expected to
assert their own rights in such a situation. In Singleton,
Chief, Bureau of Medical Services, Department of Health and 
Welfare of Missouri V. Wulff, 428 U.S. 106 (1976), the Su-
preme Court was evenly divided on the question of third-
party standing. There two physicians brought an action for
injunctive relief and a declaration of the unconstitutionality
of a Missouri statute that excludes abortions that are not
"medically indicated" from the uses for Which Medicaid bene-
fits are available to needy persons.

Justices Blackmun, White, and Marshall would have
permitted the doctors to assert their patients' rights. Id.,

at 113-8. Justice Powell, in a concurring and dissenting

opinion joined by Justices Rehnquist, Stewart, and Chief
Justice Burger, while recognizing Congress' power to confer

it, would have denied third-party standing. Id., at 122,
124-5 n.3. Justice Stevens was "not sure." Id., at 122.

(IoorivoTr t/ 0,1 foLcow,,,e. p4,c).
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tot coNr.)

This case illustrates how inappropriate it would be to
deny third-party standing. A woman cannot safely secure an
abortion without a physician's aid, and an impecunious woman
cannot easily secure an abortion without the physician's
being paid by the State. The physician has a confidential,
professional relationship with his patients and so should
be able to litigate the constitutionality of the State's
interference with, or discrimination against, the abortion
decision. Moreover, there are obstacles to the woman's
assertion of her own rights; for example, the desire to
protect her privacy may deter her from bringing suit herself.
See also Tileston v. Ullman, State's Attorney, 318 U.S. 44,
46 (1943) (per curiam).

85
E.g., United States v. School District of Ferndale,

Michigan, 400 F. Supp. 1122 (E.5.Tich. 1975) (Attorney
General denied standing "to raise claims based on alleged
denials of Fourteenth Amendment rights of other persons,"
i.e., racially discriminatory practices in elementary .
schools). Id., at 1129; cf. United States v. Solomon, 563
F.2d 1121 (4th Cir. 1977) (Attorney General could not sue to
enjoin certain practices and policies of Maryland mental
health administrators that were allegedly in violation of
the constitutional rights of mentally retarded citizens,
where the United States was expending various funds at
institution in question); and see S. 10, 96th Cong., 1st
S.ess. (1979).

86
Hunt, Governor of North Carolina v. Washington State 

Apple Advertising CommigsiEdi7-432 U.S. 333, 343 (1977).

87"***Even in the absence of injury to itself, an
association may have standing solely as the representative
of its members. The possibility.of such representational
standing, however, does not eliminate or attenuate the
constitutional requirement of a case or controversy...."
Warth v. Seldin, 422 U.S. 490, 511 (1975) (citations omitted);
but see Health Research Group v. Kennedy, No. 77-0734, 47 U.S.
L.W. 2586 (D.D.C. Mar. 13, 1979): "The associational standing
doctrine represents a very limited exception to the funda-
mental Article III requirement that the plaintiff before the
court 'be himself among the injured.'" Id., slip op. at 6.



123

88In Health Research Group, the Court, in denyingstanding, insisted on the additional requirement of "somesort of substantial nexus between the injured party and theorganizational plaintiff--a nexus normally to be providedby actual membership or its functional equivalent measuredin terms of control." Id., 47 U.S.L.W. at 2586, slip op.at 10. However, Judge Sirica did not make it clear whetherthis is required by Article III or was merely a "prudential"concern.

89
L. Tribe, American Constitutional Law §3-29, p. 114(1978); see also Scott, "Standing in the Supreme Court--AFunctional Analysis," 86 Harv. L. Rev. 645, 681 (1973). •

90
See text accompanying note 70, supra.

91,,
...The individual is almost certain to be plowedunder, unless he has a well-organized active political groupto speak for him....I would not be niggardly therefore ingiving private attorneys general standing to sue." FlastV. Cohen, Secretary of Health, Education, and Welfare, 392U.S. 83, 111 (1968) (Douglas, J., concurring).

92
See note 11 and accompanying text, supra. Of course,this is not to say that Congress does not have ample power

to define "injury" in a particular, substantive area, and
to confer standing to redress that injury. E.g., Trafficante v. Metropolitan Life Insurance Co., 409 U.S. 205 (1972), seealso,e.g., Consumer Product Safety Act, 15 U.S.C. §2073;
Toxic Substances Control Act, 15 U.S.C. §2619; Water PollutionControl Act, 33 U.S.C. §1365.

93
In addition to Congress' supervisory power over theFederal Courts under Article III and Article I, §8, cl. 9,

its substantial powers under Article I, §8, CL. 18 (Necessary
and Proper Clause), the Fourteenth Amendment (§5 "Pwer to
Enforce"), the Thirteenth Amendment (§2 "Power to Enforce"),the Fifteenth Amendment (§2 "Power to Enforce"), and the
Nineteenth Amendment ("Power to Enforce"), also support such
"beneficiary standing."
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94
The "authority of the judicial department" was

intended to be "carefully restricted to those causes which
are manifestly proper for the cognizance of the national
judicature." The Federalist on the New Constitution No.
81, at 376 (Hallowell ed. 1842) (A. Hamilton).

95
Statement of Daan Braveman, Associate Professor of

Law, Syracuse University College of Law, representing the
Legal Services Attorneys Court Access Group, Joint Hearings 
on S. 3005 Before the Subcommittee on Citizens and Share-
holder —Rights and Remedies of the Committee on the Judiciary
and the Committee on Governmental Affairs of the Senate, 95th
Cong., 2d Sess., at 51 (1978).

96
Statement of Ralph Nader, accompanied by Girardeau

Spann, Acting Director, Public Citizen Litigation Group,
Washington, D.C., Id., at 83, 91.

97
III Senate Committee on Governmental Affairs (formerly

Government Operations), Study on Federal Regulation (Public
Participation in Regulatory Agency Proceedings), 95ch
1st Sess., at 41 (Washington, D.C.: U.S. Government Printing
Office, 1977); excerpted in Joint Hearings, Id., at 153:
"***Therefore we propose that the following legislation on
standing be adopted by Congress: 1. When a statute has
been designed primarily to benefit the general public, any
member of the public has standing to sue to enfore the
provisions of that statute...."

98
124 Cong. Rec. S. 6498 (daily ed. April 27, 1978)

(Senator Metzenbaum).

99
United States V. Richardson, 418 U.S. 166 (1975).

There, the secret C.I.A. budget was challenged. See notes
32-4 and accompanying text, supra.

100
Schlesinger, Secretary of Defense v. Reservists

Committee to Stop the War, 418 U.S. 208 (1974). There, mem-
bership in the reserves by Members of Congress was challenged;
see note 34, supra.
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10 
'United States v. Richardson, 418 U.S. 166, 201 (1974)

(Douglas, J., dig-E.-el-Tang); see also, Id., at 200 n. *; "'The
people may use the constitutional mode of redress,'" quoting
Livingston.

102
 at 178 n. 11 (Burger, C.J., for 5-4 majority).

10 
3Schlesinger, Secretary of Defense v. Reservists 

Committee to Stop the War, 418 U.S. 208, 227 (1974)
(Burger, C. J7T7

104
Marbury v. Madison 5 U.S. (1 Cranch) 137, 174 (1803).

105
The Federalist on the New Constitution No. 80, at

364 (Hallowell ed. .18423--(A.

10
6Simon, Secretary of the Treasury v. Eastern Kentucky 

Welfare Rights Organization, 426, U.S. 26 (1976). There,
several foW=ificEiFie—individuals and organizations representing
such individuals brought a class action on behalf of all
persons unable to afford hospital services, against the
Secretary of the Treasury and the Commissioner of Internal
Revenue, claiming that Revenue Ruling 69-545, which announced
and Internal Revenue Service policy of extending favorable
.tax treatment to hospitals that did not serve indigents
adequately, "encouraged" hospitals to deny services to
indigents, and that it was invalid in contravention of the
Internal Revenue Code and the Administrative Procedure Act.
They were denied standing to sue.

107
Note, "Standing for Public and Quasi-Public Interest

Tax Litigents," 1973 Wash. U.L.Q. 571, 585-7 (1978). Some
courts have employed the beneficiary rationale and circum-
vented Simon sub silentio. Id., at 586-7 and n. 109, citing,
E.g., Sa-fir v. Kreps, 551 F.2a 447, 454 (D.C. cir. 1977)
(Merchant Marine Act, 46 U.S.C. §1227 (1976), allowed share-
holders in a steamship company to demand that the Maritime
Subsidy Board, Maritime Administrator, and Secretary of
Commerce recover subsidies paid to potential competitors of
the shareholder's company; plaintiffs alleged financial
injury from the failure of agency to recover improperly paid
subsidies); National Association of Neighborhood Health

72-708 0 - 81 - 9
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Centers, Inc. V. Mathews, 551 F.2d 321, 329 (D.C. Cir. 1976)

(Hill-Burton Act, 42 U.S.C. §§291-910-1 (1976), allowed

health centers to challenge HEW cut-off and restriction of

funding for their health services; plaintiffs alleged

failure to receive federal funding because HEW regulation

violated the Act); see also Ellis v. HUD, 551 F.2d 13, 16

(3d Cir. 1977).

108Statement of Charles R. Halpern, Executive Director,

Council for Public Interest Law, Hearing on the Causes of

Popular Dissatisfaction with the AdministratiEE of Justice 

Before the Subcommittee on Constitutional Rights of the

Senate Committee on the Judiciary, 94th Cong., 2d Sess.,
at 117-8 (1976) (emphasis in original).
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APPENDIX

BILL TO EXPAND STANDING IN FEDERAL COURTS

To strengthen the right's of citizens to sue in Federal Courts.

Be it enacted by the Senate and House of Representatives

of the United States of America in Congress assembled, that

this Act may be cited as the "Citizens Right to Standing in

Federal Courts Act".

FINDINGS AND POLICY

Sec. 2. The Congress finds and declares that --

(a) the ability of members of the public to have

access to the Federal Courts to obtain redress for

unlawful governmental action is essential to the

democratic process, both to enable members of the

public to protect their own interests and to allow

redress of injuries that affect many members of the

public in relatively equal. measure;

(b) substantial uncertainty surrounds the specific

requisites for standing to sue in the Federal Courts,

forcing both the Courts and individual litigants to

devote an inordinate amount of resources to the

resolution of this issue;

(c) unduly restrictive standing requirements have

prevented resolution of meritorious lawsuits, and

have resulted in the dismissal of complaints alleging
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serious violations of the Constitution and laws of

the United States without consideration of their

merits, even where plaintiffs have shown injuries

sufficient to enable satisfactory presentation of

relevant issues in a concrete and adversary context;

(d) it is a more efficient and productive use of

limited judicial resources to reach prompt resolu-

tion of meritorious lawsuits alleging violations of

the Constitution and laws of the United States by

officers and agencies of government rather than

utilizing those resources for the interpretation of

unduly restrictive or complex standing requirements.

Sec. 3. (a) Part IV of title 28 of the United States Code is

amended by redesignating chapter 97 as chapter 99

and by inserting immediately after chapter 95 the

following new chapter:

"CHAPTER 97 -- COURTS OF THE UNITED STATES: STANDING

Sec. 1591. Standing to sue in Federal Courts.

"111591. Standing to sue in Federal Courts

"(1) In any action brought in a Court of the United

States by any citizen or resident of the United States

or any domestic partnership, corporation, association,

or other organization, there is an affirmative presump-

tion of standing to sue, and no action shall be dismissed

on the ground that a party lacks standing to sue except
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as required by Article III, §2, of the Constitution of

the United States.

"(2) Any citizen or resident of the United States

or any domestic partnership, corporation, association,

or other organization who (or that) is a direct or in-

direct beneficiary of rights, entitlements, privileges,

or immunities provided by the Constitution, treaties,

or laws of the United States, shall have the right to

bring an action in a Court of the United States to

secure such rights, entitlements, privileges, or immu-

nities.".

Sec. 4. The table of chapters of Part IV of title 28 of the

United States Code is amended by striking out the item

relating to chapter 97 and inserting in lieu thereof

the following:

"97. Courts of the United States: standing 1591.

"99. Jurisdictional immunities of Foreign States..  1602.11

Sec. 5. (a) This section shall become effective immediately

and shall apply to all civil actions brought in or re-

moved to Courts of the United States.

(b) If any provision of this Act or the application

thereof to any person or circumstances is held invalid,

the remainder of the Act and the application of the

, provisions to other persons not similarly situated-_or

to other circumstances shall not be affected thereby.
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Enactment of this bill, including the amendments
proposed by the Equal Justice Foundation, has been endorsed
by the National Resource Center for Consumers of Legal
Services.
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Senator METZENBAUM. Our last witness is Karen Christensen. We
are very happy to hear from you, Ms. Christensen.
You appear here, as I understand, on behalf of the American Civil

Liberties Union.
Ms. CHRISTENSEN. Yes, Senator.

STATEMENT OF KAREN CHRISTENSEN, LEGISLATIVE
COUNSEL, AMERICAN CIVIL LIBERTIES UNION

Ms. CHRISTENSEN. I want to thank you on behalf of the American
Civil Liberties Union for the opportunity to testify this morning. As
you will recall, the ACLU testified last year in support of similar
standing legislation and we appear again this morning to endorse the
goals served by S. 680, although to recommend a few changes.
As with all of the witnesses who have appeared before me this morn-

ing, we are unanimous in agreeing that there is a need for standing
legislation. The current state of the law in standing is confused and
conflicting and we describe the decisions in the standing area as creat-
ing a virtual checkerboard of decisions on which a litigant must risk
chance and perhaps repetitive litigation to make sure that he will be
able to present the merits of the case before the Federal court.

Certainly this committee does not agree that that state should be
allowed to persist. The recent Supreme Court decisions in the standing
area, the Duke Power case and Bellwood case, although in both in-
stances standing was granted to the plaintiffs, do not clarify the law
in any meaningful extent, and they do not obviate the need for legisla-
tion. They simply add to the confusing checkerboard of decisions.

Senator METZENBAUM. Ms. Christensen, I want to interrupt for a
moment. In your testimony, you make a point that many of these
standing cases that are thrown out are cases which have been brought
by small businessmen for challenging questionable Government regua-
tions. I think that sometimes the issue of standing is considered to be
one only that affects the indigent and the poor and so, perhaps,
consumer-oriented cases; but I wonder if you would address yourself
to the small businessmen and their need to have some change in the law
in order to have an opportunity to challenge Federal regulations?
Ms. CHRISTENSEN. Mr. Chairman, I think that you are correct. This

standing legislation is not directed to any one category or class of
plaintiffs; it is the problems that are faced by litigants are faced across
the board. It may be a civil rights litigant; it may be a small business
litigant. Everyone is equally confronted with the position that the
Government is taking that the prudential limitations must be applied
and that the access to the courts is limited.
In the cases which we refer to in our statement, we are saying that

citizen groups, Members of Congress and businessmen have all been
denied standing. In the cases which refer to businesses, have been
referring to business organizations which have been challenging vari-
ous Federal regulations as affect their competitors, where certain Fed-
eral laws were not enforced as to their competitors and, therefore, they
suffered a competitive disadvantage. To that extent, the impact of
this legislation will be to aid not just low-income people; not just civil
liberties plaintiffs, but all citizens.
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I think it is important to note that the Senate Governmental Affairs
Committee, several years ago, in a study of Federal regulation, made
the recommendation that standing be—requirements be liberalized and
made the finding at that time that prudential limitations of standings
should be eliminated by Congress, and this was not to benefit just any
one category of complainants.
Going back, the need for the legislation still exists. There is a very

definite burden of citizens and I think that the injury to citizens that
this committee should take note of is that there is a loss of faith and
confidence in the democratic system, and the judicial system. I think
that your reference in your opening statement to the letter from the
counsel in the EKW1?0 case very much exemplifies that sense. There
is some criticism that liberalizing standing might lead to more ex-
tensive judicial supervision in the affairs of citizens and I think that
really the issue is quite contrary—that citizens must have the sense the
courts are available to them to provide redress of their grievances so
that the courts are there and to present their legitimate claims. By the
courts not being there—the courthouse doors being shut—they are
very definitely injured.
We believe that Congress does have the authority to enact S. 680

as it is presently written and as it would be written through the modi-
fications which we suggest. Specific sources of congressional authority
would, of course, be article I, the "Necessary and Proper" clause as
well as section 5 of the 14th amendment.
In enacting this legislation, we are not saying to the courts that you

will have no further role in the determination of standing. The courts
will, in fact, be left with the question of and the determination of
whether injury actually exists and S. 680 will not do away with that
constitutional limitation.
It is our recommendation, as far as the specifics of this legislation,

that we concur with previous witnesses that the legislation would be
strongest if it were to specifically eliminate all prudential limitations.
The court, most recently in the Bellwood decision, has said that the
Congress, in effect, has the authority to eliminate all prudential limita-
tions. The Senate Governmental Affairs Committee, in its report sev-
eral years ago, made that same recommendation and we would en-
courage the committee to explicitly state that courts shall not apply
any prudential limitations in determining whether a plaintiff has
standing so that the merits of the claim can be presented.
One point which has not been mentioned—the section on taxpayer

standing in S. 680 does maintain some of the problems in the area of
standing law. We would hope, because you have indicated by use of the
EKTVRO case, that this is a problem that you wish to address. We
would hope that this section on taxpayer standing be clarified, at the
least, so that the EKTVRO case might possibly be remedied by this
legislation. I know that the Tax Division of the Department of Justice
believes that tax matters, not only in the context of standing, but in
attorney fees and other areas of legislation, tax matters need to be
carefully crafted to address this special need for tax legislation. We
have no quarrel with that, but we believe that a comprehensive stand-
ing bill can be carefully drafted by this committee that will also in-
clude redress in the area of taxpayer standing.
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Finally, we believe that, as far as modifying the current draft of
S. 680, that an affirmative grant of standing to an individual or
organization which benefits directly or indirectly from the enforce-
ment of Federal laws or a provision of the U.S. Constitution should he
included in S. 680.
Our statement goes through the authority and the foundations for

such a provision and we think that this would go far to clarify the
law of standing.
A final technical recommendation would be that the legislation in-

clude an effective date so that it is clear that this would apply to all
pending actions. As Mr. Morrison and several of the previous wit-
nesses have indicated, cases now in courts now go through literally
days of trial and sometimes years of litigation on whether or not stand-
ing exists. If this legislation is to have the fullest impact, we believe
that those questions in pending litigation should be resolved.
Senator 1VIETzENBAum. Ms. Christensen, is the restrictiveness of the

courts' opinions the problem or is it there unpredictability which
causes the greatest problems or is it both?
Ms. CHRISTENSEN. I would agree that it is both. Certainly the re-

strictive notions in the area of standing is not just in this one particu-
lar area of the Supreme Court's attitude on citizens' access to the courts.
We would differ with their attitudes on other Federal doctrines, such
as exhaustion of remedies and several other areas which Congress is
now taking a look at and hopefully will produce some remedial legisla-
tion. So the restrictive notion is there and in the courts but the other
part of it is just the uncertainty because, as is clear from the pattern
of cases which the witnesses have gone through, sometimes there is
standing and sometimes there isn't. It appears to be very result-ori-
ented. I am not sure that I ascribe to the cynical view which Mr.
Morrison described if the plaintiff is going to lose they have stand-
ing. I agree with him that that may not be true, but sometimes there is
certainly the appearance of a result orientation that we would not
approve of.
Senator METZENBAUM. Do you believe that the prudential rules of

standing are necessary to keep the courts from deciding issues of public
policy more appropriately left to Congress?
Ms. CHRISTENSEN. Absolutely not. I think that in most cases, the

public policy question has already been spoken to and that what we
are talking about here are enforcement of Federal laws in which there
is a clear congressional mandate, and that it is not a matter of judicial
stepping in to an area which is uncertain. It is a matter of citizens
trying to get the Federal Government, whether it is the FDA or the
IRS or anyone of the Federal Government agencies, to enforce clear
congressional policy.
We also believe in that regard, as I had stated earlier, that it is im-

portant for citizens to believe that they can go somewhere because they
go to the agency and they can't get any help there, and they come to

iCongress and deal with a process which is not always responsive to n-
dividual needs, and assumedly, the democratic system was set up with
the process of having the courts available to offer them that sort of
individual redress.
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Senator METZENBAUM. Couldn't a court still utilize the doctrine of
taxpayer standing to deny standing in an EKTVRO type situation, re-
gardless .of whether the status quo provision is in the bill?
MS. CHRISTENSEN. Yes; it is probably true and under the existing

law in standing, and one of the reasons why we suggest that rather
than simply clarify the language, by taking off the second clause of
the section on standing that perhaps the Congress may take a look at
this and adopt, in a Federal statute in the way that many States have
adopted in State statutes, an affirmative taxpayer standing provision.
T think last year, in testifying on S. 3005, Mr. Nader testified and gave
a list of the numerous States which have already enacted taxpayer
standing. He testified that in none of those State situations did an en-
actment of a taxpayer standing provision ever burden the court or
lead to civil lawsuits, or any of the other problems which have been
speculated.
Senator METZENBAUM. Ms. Christensen, we may have some addi-

tional questions which we will submit to you in writing. We appreciate
your testimony. I think Senator Thurmond may have some questions
and other members of the committee, may, as well.
Ms. CHRISTENSEN. I will be pleased to respond.
[The prepared statement of Ms. Christensen follows:]
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Prepared Statement of Karen Christensen

On behalf of the American Civil Liberties Union, I want to

thank you for this opportunity to comment on S. 680, "Citizens Right

to Standing the the Federal Courts Act."

The ACLU is a nonpartisan organization of over 200,000 members

dedicated to protecting individual rights and liberties guaranteed

by the United States Constitution. Improving access to the federal

courts has been a priority on our legislative agenda for some time.

We are wholly supportive of this Committee's efforts to improve

the operation of the federal judicial system and to remove the bar-

riers which deny citizens access to the federal courts. The ACLU

wholeheartedly endorses the goals of S. 680 to clarify the doctrine

of standing which now poses a substantial barrier to persons seeking

to challenge allegedly unlawful government action.

Over the past several years this Committee has embarked on a

legislative campaign to achieve an efficient and well functioning

federal judiciary. In the 95th Congress, the work of this Committee

resulted in the addition of 152 new federal judges.

Already in the 96th Congress, the Senate has approved several

measures recommended by this Committee which seek to improve and

update the American judicial system -- expansion of the civil and

criminal jurisdiction of federal magistrates (S. 237); creation of

mechanisms for informal dispute resolution (S. 423); relieving the

United States Supreme Court of mandatory jurisdiction (S. 450). The

Committee has reported favorably legislation to change the appellate

structure of the federal courts (S. 1477). In addition, other remedial

measures are being considered by the Committee, such as the abolition

of diversity jurisdiction and the elimination of the jurisdictional

requirement of amount-in-controversy in federal question cases (S. 697)

and use of arbitration in certain civil cases (S. 373). Reforming the

judicial doctrine of standing is a necessary and important aspect of
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this balanced approach to create a fair and efficient 
court system

with a reasonable workload while guaranteeing an opp
ortunity for *citizens

to present the merits of their claims to a federal 
judge without un-

necessary technical barriers or procedural delay.

The Senate has also approved a bill (S. 265), report
ed favorably

by this Committee, which provides for the award of a
ttorney fees to

individuals and small businesses who challenge governmen
t activity.

The rationale underlying S. 265 also supports cla
rification of the law

of standing. Where the government acts in an unreasonable or harass-

ing manner, or where an agency fails to enforce a federa
l law, a

citizen, small business or organization should have the abi
lity to

1/

challenge the government.- Having expanded the opportunities for

recovery of attorney fees, this Committee must act to assure that
 the

same citizens, small businesses or organization will have stan
ding to

bring the lawsuits.

Substantial congressional attention has been focused on the issu

la/
of standing. Previous studies and hearing records indicate that the

doctrine of standing consists of confusing legal precedents. This lack

of consistency and clarity has necessitated extensive litigation on

the threshold issue of whether the parties have standing to be in court

and to present the issues for judicial determination. The results

1/
Ts an organization, the ACLU is sensitive to the need to protect indi-
viduals from unreasonable or harassing government activity and is sup-

portive of legislation which would prevent such action and provide r
e-

dress, including attorney fees, for instances in which government- act-

ions are in bad faith or contravene important national policies. To

achieve this purpose we believe such legislation should make clear that

fees will be awarded only when the government's position in litigation

is unreasonable.
la/
Tr tudy of Federal Regulation" Ch. 3, vol. 3, July 1977, Government Af-

fairs Committee; Joint Hearings before the Subcommittee on Citizens and

Shareholders Rights and Remedies of the Committee on the Judiciary a
nd

the Committee on Government Affairs, 95th Congress, 2d session (1978

(Hereinafter Joint Heariii-gs.)
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represent an enormous expense for litigants and an unnecessary ex-

penditure of judicial resources. Meritorious lawsuits have been dis-

missed on highly technical consideration. Individuals and organizations

are unable to protect their rights and the government has been enable

to act in violation of the Constitution and federal laws with 
impunity.

I. What are the dimensions of the need for legislative action to 

clarify the doctrine of standing?

Article III of the Constitution limits the jurisdiction of

federal courts to "cases" and "controversies." Historically, stand-

ing has been viewed as a necessary threshold question mandated by

Article III. The court must determine whether the plaintiff has

such a personal stake in the outcome of the controversy so as to
2/

adequately present the issues. While some constitutional scholars

challenge the historical foundation for this constitutional core
3/

of the law of standing, the standing inquiry has been summarized

thusly:

"In terms of Article III limitations on federal
court jurisdiciton, the question of standing
is related only to whether the dispute sought
to be adjudicated will be presented in an adver-
sary context and in a form historically viewed
as capable of judicial intervention. "./

2/
faker v. Carr, 369 U.S. 186 (1962).

3/
fee, Joint Hearings at 95-114 (testimony and statement of Prof.
Raoul Berger). "In sum, at the adoption of the Constitution,
the English practice encouraged strangers to attack unauthorized
action. Such suits were therefore 'cases or controversies' to which
'judicial power' extended.. .Underlying these 'stranger' cases is '
the premise that the public interest is best served when illegal
action is checked, even in a suit by a stranger." Joint Hearings
at 103.

4/
flast v. Cohen, 392 U.S. 83, 101 (1968).
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* * * *

"The gist of the question of standing (is)

whether the party seeking relief has alleged

a personal stake in the outcome of the con-

troversy as to assure that concrete adverse-

ness which sharpens the presentation of
issues upon which the court so largely depends
for illumination of difficult questions.1/

In addition to the constitutional requirements of "personal

stake" and issue presentation, the Supreme Court has, in recent

years, interposed new obstacles in the path of those seeking access

to the courts. Recent Supreme Court decisions have grossly distorted

the historical and functional underpinnings of standing. The Court

has applied so-called "prudential" limitations to standing which

are not required by Article III and unrelated to "personal stake.

and issue presentation. Prudential limitations involve consider-

ations which often go to the merits of the plaintiff's claims.

Thus, the case may be prematurely "tried" at the outset without a

full presentation of facts and law.

It is ironic that the "prudential" limitations on standing

which were developed to foster efficiency and judicial economy have

become a major source of wasteful and expensive litigation. "Pruden-

tial" limitations applied by the Supreme Court have meant that a

plaintiff will not have standing if the injury asserted is a "general-

ized grievance" (such as where a constitutional violation affects

6/
many citizens equally); if the legal interests of a third

5/
United States v. Richardson, 418 U.S. 166 (1964) (concurring opinion)

6/
See, e.g., Schlesinger v. Reservists Committee to Stop the War, 418

U.S. 208 (1974). The Court denied standing to citizens to challenge

the practice of allowing members of Congress to serve in the Armed

Forces Reserves on the ground that it violated the Incompatibility

of Offices clause of Article I. The Court declared that "standing to

sue may not be predicated upon an interest...which is held in common

by all members of the public, because of the necessarily abstract
nature of the injury all citizens share." at 220.
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party are asserted (even where it would be impossible or absurd
7/

to require the third party to identify himself); and if a plaintiff's

injury does not fall within the "zone of interests" to be pro-
8/

tected or regulated by a federal law or constitutional provision.

Blurred and distorted distinctions between these prudential limit-

ations and Article III considerations have created confusing pre-

cedents and erected artificial barriers to citizen access to the
9/

courts. As a result, questionable government activity escapes

7/
Nee, e.g. Scodari v. Alexander, 69 F.R.D. 656 (E.D.N.Y. 1976).
Treasury Department agents challenged the legality of an IRS policy
requiring them to disclose the identity of their confidential
informants. The court would not permit them to assert the consti-
tutional rights of the informants because of the third party rule,
even though it was clear that the informants could not be expected
to appear in court to challenge the policy on their own.
8/
-gee, Association of Data Processing Service Organizations, Inc. v. 
Camp, 397 U.S. 150 (1970). This test has been the subject of much.
criticism and confusion in the lower courts and has been virtually
ignored by the Supreme Court since its enunciation.

9/
As Justice Douglas observed, in response to the Court's disposition
of Warth v. Seldin, "Standing has become a barrier to access to
the federal courts...[c]ases such as this one reflect festering
sores in our society; and the American dream teaches that if one
reaches high enough and persists there is a forum where justice
is dispensed. I would lower the technical barriers and let the
courts serve that ancient need." Warth, supra at 519.

Justice Brennan has stated: "...but a solution that shuts the court-
house door in the face of a litigant with a legitimate claim for
relief, particularly a claim of deprivation of a constitutional right,
seems to be not only the wrong tool but also a dangerous tool for
solving the problem..." Brennan, "State Constitutions and the Pro-
tection of Individual Rights," 90 Harv. L. Rev. 489, 498 (1977).

Judge Oakes testified last year "...we are, or should be, in the
business of deciding federal claims, whether they arise under a stat-
ute, a regulation or the Constitution itself. And there should be no
artificial barriers to our deciding them. If a person has a demon-
strable personal injury, he is entitled to his day in court, even
though others have the same personal injury, even though causation
is in doubt, and even though the remedy is not easily conceived
or its effects readily foreseeable." Joint Hearings at 45.
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judicial scrutiny and citizens are left without a remedy for con-

stitutional wrongs.

The highly technical doctrine of standing has been applied

and expanded by the Supreme Court in a way which "complicates the

law of standing and creates unfortunate precedents that may cause
10f

injustice in later cases."— In fact, the Court appears to address

the standing issue anew each time it is presented with a difficult

case. Sometimes, the issue is ignored when it appears that the

plaintiffs would be denied standing were past tests to be applied.

Other times the issue is relegated to a footnote discussion so that

the Court can reach the merits of the case.— A once "definitive"

test for standing, such as the "zone of interests test",— may be

ignored for several years and perhaps implicitly overruled when a new

"definitive" test is laid out. Finally, the Supreme Court has begun

to characterize as constitutional some elements previously considered

to be prudential such as "causation" or "redressability", thus

10/
Davis, Administrative Law of the Seventies, 1978 Supp. Ch. 22, at 197.

11/
Planned Parenthood of Central No. v. Danforth, 428 U.S. 52 (1976).

12/
Kegents of California v. Bakke, 438 U.S. 265, fn. 14 (1978).

13/
Association of Data Processing Service Organizations v. Camp, 397

U.S. 15,0 (1970).

14/
ISuke Power Co. v. Environmental Study Group, 438 U.S. 59 (1978).
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building new barriers to court access. As a result, it is perhaps

fair to say that there is no doctrine of standing at all, but a

checkerboard of Supreme Court decisions. The litigant must rely

on luck and chance to land on a safe square from which to present

his claims of statutory or constitutional violation.

Restrictive decisions on the issue of standing have imposed

substantial and unwarranted burdens on citizens and the courts.

There is a drain on the resources of the plaintiffs and defendants

as well as the judicial system; the confidence of citizens in

the availability of the judicial system is undermined; substantive

rights are effectively diminished, and the unlawful activity of

government is placed beyond the reach of judicial review.

Vast amounts of time and effort are expended in attempting
15/

to establish standing. In Warth v. Selden- 3 1/2 years of litigation

were essentially wasted when the Supreme Court determined that the

parties lacked standing to challenge allegedly discriminatory

16/
zoning practices. Similarly, in Evans v. Lynn after a trial in

the district court and two appellate court hearings (including one

en banc proceeding), the challenge of minority residents of West-__

chester county to HUD and Bureau of Recreation grants used for

discriminatory community development programs was dismissed without

final resolution of the claims presented. Four days of trial

151
T22 U.S. 490 (1975)..

'S-37 F.2d 571 (2d Cir. 1975), cert denied 429 U.S. 1066 (1977).

72-708 0 - 81 - 10
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were devoted to the questions of standing and ripeness in Duke 
17/

Power Co. v. Environmental Study Group -Where citizens sought to

challenge the constitutionality of the provisions of the Price-

Anderson Act which limit the liability of a nuclear power plant
18/

in the event of an accident.

As these cases indicate, the confused state of standing law

resulted in a substantial drain on judicial resources. In addition,

repetitive litigation is encouraged whein a plaintiff dismissed

on standing grounds files a new suit joining new plaintiffs or

changing the approach of the pleadings in the hope of finding the

seemingly magical combination which will allow the case to go forward.

- Enactment of S. 680 would help to solve the wasteful expend-

iture of judicial resources occasioned by unduly restrictive and

complex standing requirements. Therefore, even if this legislation

permits more individuals to have their claims adjudicated, a net
19/

savings of time and effort for courts and litigants is likely.

1//
T38 U.S. 59 (1978).

18/
Plaintiffs in Duke Power were allowed standing. A denial of standing
would have left intact the opinion of lower courts that the Price-
Anderson Act was unconstitutional, thereby effectively halting the
development of nuclear energy.

19/
Federal district judge James L. Oakes testified regarding S. 3005,
the predecessor of S. 680:

"I do not think that there is going to be any
new flood of cases that this bill would create
...instead of having to argue about standing
and go back and forth on that issue, we would
wind up deciding a case on the merits, assuming
the initial barriers to getting into court are
met." Joint Hearings at 79.
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Virtually every individual, business and organization seeking

to challenge government action may be burdened by restrictive

standing decisions which preclude a proper hearing on the merits of

one's claim. For example, business enterprises have been denied

standing to challenge questionable government activity on a number

of occasions. Challenges to both overreaching regulation and other

forms of government activity have been frustrated and have produced
20/

substantial advantages to a plaintiff's competitors.— Standing has
21/ 22/

been used to keep Members of Congress, taxpayers, and citizen
23/

organizations out of the courts.

Congress must take action to clarify the law of standing and to

assure that persons with legitimate claims of injury may seek a

judicial remedy.

20/
See, e.g. Ellsworth Bottling Co. v. U.S., 408 F.Supp. 280 (W.D.

Okla. 1975); Northwestern Public Service Co. V. FPC, 520 F.2d

454 (D.C. Cir. 1975); Independent Meat Packers Ass'n v. Butz, 526

F.2d 228 (8th Cir. 1975), cert denied 424 U.S. 966 (1976).

21/
Retzenbaum v. Brown, 448 F.Supp. 538 (D.D.C. 1978); Public Citizen v. 

Lockheed Aircraft Corp., No. 74-535 (D.D.C. 1975, Jan. 8, 1975).

22/
United States v. Richardson, 418 U.S. 166 (1974); Schlesinger v. 
Reservists Committee to Stop the War, 418 U.S. 208 (1974).

23/
Sierra Club v. Morton, 405 U.S. 727 (1972); Health Research Group v. 
Kennedy, No 77-0734 (D.D.C. Mar. 13, 1979).
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II. Does Congress have the authority to make changes in prudential 

limitations and other aspects of the law of standing? 

Congress can provide full and necessary relief to the federal

courts •by eliminating all prudential limitations on standing and

by clearly stating the right of citizens to be governed in strict

accordance with the laws and Constitution of the United States.

The Supreme Court has indicated on a number of occasions that
24/

Congress has the power to eliminate prudential considerations.

In its most recent discussion of standing, the Court stated that

"Congress may, by legislation, expand standing to the full extent

Permitted by Article III, thus permitting litigation by one who
25/

otherwise would be barred by the prudential standing rules."-

24/
Data Processing, supra, at 154 ("Congress can, of course, resolve the
questions of [pruTeTITTal restrictions] one way or another, save as
the requirements of Art. III dictate otherwise."); Trafficante v.
Metropolitan Life Insurance Co., 409 U.S. 205, 209 (1972) ("...the
words used ['a person claiming to be aggrieved' under the Civil Rights
Act of 1964] showed a congressional intention to define standing
as broadly as is permitted by Article III of the Constitution).;
Linda R.S. v. Richard 1)., 410 U.S. 614, 617 note 3 (1973) ("But Con-
gress may enact statutes erecting legal rights, the invasion of
which creates standing, even though no injury would exist without
the statute."); Warth v. Seldin, 422 U.S. 490, 500 (1975) ("The
actual or threatened injury required by Art. III may exist solely
by virtue of statutes erecting legal rights, the invasion of which
creates standing..."); Simon v. Eastern Kentucky Welfare Rights 
Organization (EKWRO), 426 U.S. 26, 41 note (22)(1976)("...in recogn-
ition of Congress' power to create new interests the invasion of
which will confer standing.")

25/
'dladstone Realtors v. Village of Bellwood, U.S. , 47 U.S.L.W.
4377, 4379 (April 17, 1979).
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Congressional action must be within the contours of Article
26/

III jurisdictional requirements. Congress may act to assure that

courts impose only those standing limitations which are necessary
27/

to meet the minimum requirements of Article III. Congress has

exercised this authority previously by allowing citizens to sue

on behalf of the public in areas where specific national policies
28/

are being enforced. Clearly the same compelling rationale behind

these federal statutes exists for other federal laws and for provisions

of the Constitution.

As to the Constitutional pre-requisites of standing, Congress

cannot take action which will eliminate the requirement that a

plaintiff show some minimal injury and causal relationship in order

to establish standing. The Supreme Court has recognized a substantial

powel in Congress to define and to create rights, the violation of

which will constitute injury sufficient to satisfy the Article III

threshold requirement. In this way Congress can work within the

framework ebtablished by the Court, and yet still retain a role in the

reform of the standing law which goes beyond elimination of prudential

considerations.

26/
Muskrat v. United States, 219 U.S. 346 (1911).

27/
Other sources of Congressional authority to modify standing law are
Article I (Necessary and Proper clause) and Section V of the 14th
Amendment.

28/
Civil Rights Act of 1968, Title VIII (Fair Housing Act of 1968), 42
U.S.C. §3601 et seq.; Toxic Substances Control Act, 15 U.S.C. S2619;
Consumer Product Safety Act, 15 U.S.C. §2073; Clean Air Act Amendments
of 1970 42 U.S.C. §1957h-2; Noise Control Act, 41 U.S.C.S4911; Federal
Water Pollution Control Act, 33 U.S.C. S1365.
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An examination of Supreme Court decisions sheds light on the

nature of the injury and causal relationship sufficient for the

requirements of Article III andillustrates the breadth of Congress-

ional power in this area. Under these decisions the injury may be
29/ 30_/

actual or threatened only; it may be "economic or otherwise";

31/
it may involve a personal interest, such as freedom of religion;

32/
it may be an environmental or aesthetic injury; it may be shared

33/
with others; and most importantly for present purposes "the actual

or threatened injury required by Article III may exist solely by

virtue of statutes creating legal rights, the invasion of which
34/

creates standing..." Highly attenuated causal chains have also

- 29/
Warth v. Selden, supra at 499; Linda R.S. v. Richard D., 410 U.S.
614, 617 (1973).

30/
Data Processing, supra at 152.

31/
'School District v. Schempp, 374 U.S. 203 (1963):

32/
--Sierra Club v. Morton, 405 U.S. 727 (1972).

33/
U.S. v. SCRAP, 412 U.S. 669 (1973).

34/

fiarth v. Selden, supra at 501.
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u/
been found adequate to meet Article III requirements.

Together, these cases indicate that the Supreme Court has con-,t

ferred standing on plaintiffs who showed only the slightest injury and a

highly attenuated causal relationship. Unfortunately, the Supreme

Court has not applied these standards with any consistency. The

substantial variation in standards applied both underscores the

need for legislation and illustrates the substantial distance which

Congress can travel to define rules of standing without overstepping

the minimum requirements of Article III.

35/
For example, in U.S. v. SCRAP, supra, the Supreme Court granted
standing to plaintiffs challenging the adoption of a new rate
structure by the Interstate Commerce Commission on the grounds
that "a general rate increase would allegedly cause increased
use of non-recyclable goods, thus resulting in the need to
use more natural resources to produce such goods, some of which
resources might be taken from the Washington area, and resulting
in more refuse that might be discarded in National Parks in the
Washington area." SCRAP at 688.

See also, Village of Arlington Heights v. Metropolitan Housing
Development Corp. 429 U.S. 252 (1977); Duke Power, supra.
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By directing the Supreme Court to restore the standing doctrine

to its minimal constitutional dimensions, Congress would be acting

consistently with its constitutional authority to determine federal

court jurisdiction. For this reason, concerns about whether such

congressional action would unduly strain the judicial function are

clearly misplaced. As the Court itself has pointed out, such con-

cerns are irrelevant in the face of a congressional mandate. Indeed,

Justice Harlan, who was a primary exponent of the view that "public

actions.. .may involve important hazards for the continued effective-

ness of the federal judiciary because they strain the judicial function

and press to the limit judicial authority," repeatedly emphasized

that these hazards "would be substantially diminished if public actions
36/

had been pertinently authorized by Congress..."

III. How can S. 680 be strengthened to assure citizens of standing 

to challenge government activity?

Like its predecessor, S. 3005, one of the commendable goals of

S. 680 is to remove the confusion surrounding the law of standing.

In our view, this may best be accomplished by language which expressly

eliminates all prudential limitations and which explicitly spells

out congressional intent to create "beneficiary standing."

36/
Tiast v. Cohen, 390 U.S. 83, 130, 132 (1968)(dissenting opinion).
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As presently worded, S. 680 lists several prudential limitations

which the courts are directed not to apply in determining the stand-
37/

ing of plaintiffs. Limiting the scope of the bill to these four

proscriptions invites the courts to devise new prudential limit-

ations. In order to prevent the creation of new discretionary

limitations which would circumvent the intent of S. 680, we recommend

that the Committee also include an explicit prohibition on dismissal

for lack of standing on the basis of any prudential limitation.

Sections (1)(b) and (1)(c) address the issues of "causation" and

"redressability" which have been used by courts in determining stand-

ing. Congressional guidance in these areas is important so that the

federal courts will be able to exercise their jurisdiction without pre-

mature inquiry into the merits of the plaintiffs. These sections

clearly indicate that inquiry into the level of causation and the

possibility of total redress is to be limited.

3V
S1591 (a) - (d) .
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A commendable change which has been made in S. 680 i
s the additior

of subsection (1)(d) concerning the "zone of interes
t" prudential

limitation. As we noted previously, this limitation has been

generally ignored by the Supreme Court over the pa
st years, and it

38/

has caused substantial confusion in the lower federa
l courts.

Elimination of this discretionary test is an important 
and helpful

step in clarifying the rules of standing.

The language of section (2) concerning taxpayer st
anding should

be clarified. While this section is apparently intended to st
ate that

S. 680 does not address the issue of taxpayer stan
ding, the broad

language used to state this intent may lead to some 
confusion.

The second phrase of section (2), "shall not affect the
 standing of

or lack of standing of persons to challenge agency a
ction which

affects the liability or status of another person 
under the revenue

laws", detracts from the utility of provisions of 
section (1)

3.8/
The D.C. Circuit Court of Appeals concisely summed

 up the confusion:

The zone test was announced and applied in 1970...

In applying the zone test...the Court has not attemp
ted a

detailed explanation of the purpose, meaning, or sco
pe of

the standard. The deficiencies, ambiguities, and un-

resolved questions inherent in the zone test have be
en the

subject of voluminous criticism. There has also been

confusion in the application of this prudential st
andard in

the courts. Some courts have chosen to ignore the zone

test; at least one circuit has chosen forthrightly to

state its opposition to the test. Perhaps the most

common pattern is to announce in conclusory terms that

the zone standard has or has not been satisfied.

Tax Analysts & Advocates v. Blumenthal, 566 F.2d 130, 138-39
 (1977).
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which address problems raised by such cases as Simon v. Eastern
39_/

Kentucky Welfare Rights Organization.

This Committee has several options available to correct this

deficiency. It may simply eliminate section (2) and not address

the law of taxpayers standing; it may amend section (2) to include

more narrow language; or it may use this occasion to more fully
40/

address and clarify the law of taxpayer standing. The ACLU would

support inclusion of a taxpayer standing provision in S. 680.

39/
426 U.S. 26(1976).

40/
See p. 9 supra. See Joint Hearings, Testimony of Ralph Nader at
94 ("need for taxpayer standing is very strong."); testimony of
Military Audit Project at 70 ("this disclaimer will exacerbate the
problems that face citizens lab., seek redress through the courts
for unlawful or wasteful spending of their tax dollars"); National
Taxpayers Legal Fund statement at 277 (encourages inclusion of
taxpayers as a recognizable entity).
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Finally we encourage this Committee to take full advantage

of this opportunity to clarify: the law of standing in a way which

will strengthen citizen rights. We recommend that S. 680 be amended

to include a provision which is an affirmative grant of standin
g

to any individual or organization which benefits, directly or in-

directly, from the enforcement of a federal law or a provision of 
the

Constitution of the United States. Such a grant would ensure that

citizens receive the full measure of protection and benefit availa
ble

under federal laws. It will also guarantee that challenges can be

raised when laws enacted.by Congress are not being implemented by

the government. The clear message that such a provision will send to

the courts is that Congress intends that enforcement of federal laws

will not be hindered by technical barriers whichkeep those with

legitimate claims out of the court.

The suggested modifications will contribute to a clearly stated

congressional policy regarding the doctrine of standing to bring suit.

This legislation, as modified, would set forth clear rules for courts

to follow in determining when to exercise their jurisdiction. In

bringing litigation, plaintiffs would still have to meet constitutional

jurisdictional requirements. It is also important to note that lower-

ing the barriers to access to the courts by enunciating clear rules of

standing will not require the courts to adjudicate cases when it is

improper or impracticable to do so. The doctrines of abstention,

political question, mootness, ripeness, and the prohibition against

advisory opinions will be left intact by this reform of the standing

doctrine.
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Conclusion

The civil liberties lawyer who is protesting violations of the

Constitution, women and minority groups who seek to challenge government

funding of discriminatory programs, small businesses which seek to

invoke the protections of federal legislation and countless other people

in other situations require that the law of standing be clarified

so that their claims can be heard in court. A statute directing the

courts to focus the standing inquiry where it belongs -- on whether

there will be a concrete presentation of the issues -- will go far

towards assuring these people access to the courts.

We look forward to working with you in this critical area and

we commend you for your efforts to assure that citizens have access

to the federal courts to obtain redress for unlawful governmental

action. We believe that S. 680, with the suggested modifications,

is an important and necessary step toward acheiving meaningful access

to justice.

The ACLU would like to express its appreciation to Paul Zieff,
Legislative Associate, for his assistance in preparation of this •
statement.
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Senator METZENBAUM. We are grateful to you for the continued
interest in the ACLU in this legislation and thank you personally for
appearing here today.
That concludes our hearing for today.
[Whereupon, at 11 :34 a.m., the hearing was adjourned.]
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APPENDIX

.680
To strengthen the rights of citizens to sue in Federal courts for unlawful

governmental action.

IN THE SENATE OF THE UNITED STATES

MARCH 15 (legislative day, FEBRUARY 22), 1979
Mr. METZENBAUM (for himself, Mr. KENNEDY, and Mr. RIBICOFF) introduced the

following bill; which was read twice and referred to the Committee on the
Judiciary

A BILL
To strengthen the rights of citizens to sue in Federal courts for

unlawful governmental action.

1 Be it enacted by the Senate and House of Representa-

2 tives of the United States of America in Congress assembled,

3 That this Act may be cited as the "Citizens' Right to Stand-

4 ing in Federal Courts Act".

5 FINDINGS AND POLICY

6 SEC. 2. The Congress finds and declares that-

7 (a) the ability of members of the public to have

8 access to the Federal courts to obtain redress for un-

II—E•
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1 lawful governmental action is essential to the demo-

2 cratic process, both to enable members of the public to

3 protect their own interests and to allow redress of inju-

4 ries that affect many members of the public in relative-

5 ly equal measure;

6 (b) substantial uncertainly surrounds the specific

7 requisites for standing to sue in the Federal courts,

8 forcing both the courts and individual litigants to

9 devote inordinate amounts of their resources to this

10 issue;

11 (c) unduly restrictive standing requirements have

12 prevented the prompt resolution of meritorious law-

13 suits, and have resulted in the dismissal of complaints

14 alleging serious violations of the Constitution and laws

15 of the United States without consideration of their

16 merits, even where plaintiffs have shown injuries suffi-

17 cient to enable adequate presentation of relevant issues

18 in a concrete and adversary context;

19 (d) it is a more efficient and productive use of lim-

20 ited judicial resources to reach prompt resolution of

21 meritorious lawsuits alleging violations of the Constitu-

22 tion and laws of the United States by officers and

23 agencies of Government rather than utilizing those re-

24 sources for the interpretation of unduly restrictive or

25 complex standing requirements.
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1 SEC. 3. (a) Part IV of title 28 of the United States Code

2 is amended by redesignating chapter 97 as chapter 99 and by

3 inserting immediately after chapter 95 the following new

4 chapter:

5 "CHAPTER 97—COURTS OF THE UNITED STATES:

6 STANDING

"Sec.
"1591. Standing to challenge unlawful governmental action.

7 "§ 1591. Standing to challenge unlawful governmental

8 action

9 "(1) A court of the United States shall not dismiss an

10 action brought against the United States or any officer or

11 agency thereof or against any State or local governmental

12 entity or officer or agency thereof or against the District of

13 Columbia or any officer or agency thereof based in whole or

14 in part upon an act or omission alleged to be in violation of

15 the laws or Constitution of the United States, on the ground

16 that the plaintiff lacks standing to sue because-

17 "(a) the injury which plaintiff alleges to have suf-

18 fered as a result of the defendant's conduct is shared

19 by all or a large class of persons; or

20 "(b) the defendant's conduct which forms the basis

21 for the complaint is not or may not be the primary

22 cause of the unjury complained of; or

23 "(c) the injury which plaintiff alleges to have suf-

24 fered as a result of the defendant's conduct is not sub-

72-708 0 - 81 - 11
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1 stantially likely to be remedied or prevented by a de-

2 termination on the merits in the plaintiff's favor, if

3 such determination may contribute in significant part to

4 remedying or preventing such injury; or

5 "(d) the injury which plaintiff alleges to have suf-

6 fered as a result of defendant's conduct is not within

7 the zone of interests to be protected or regulated by

8 the applicable statutes or consitutional provisions.

9 "(2) This section shall not affect the standing or lack of

10 standing of persons to sue as taxpayers and shall not affect

11 the standing or lack of standing of persons to challenge

12 agency action which affects the liability or status of another

13 person under the revenue laws.".

14 (b) The table of chapters of part IV of title 28 of the

15 United States Code is amended by striking out the item relat-

16 ing to chapter 97 and inserting in lieu thereof the following:

"97. Courts of the United States: standing  1591.

"99. Jurisdictional immunities of Foreign States  1602."

17 SEC. 4. If any provision of this Act or the application

18 thereof to any person or circumstances is held invalid, the

19 remainder of the Act and the application of the provisions to

20 other persons not similarly situated or to other circumstances

21 shall not be affected thereby.
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Letters

• • • • • • •
DEPARTMENT OF JUSTICE.

Washington, Thr.
Hon. How Ann M. METZENBAIIM,
Chairman., Committee an the Judiciary, Subcommittee on Citizen,' Shareholders

Rights and Remedies, U.S. Senate, Washington, D.C.
DEAR MR. CHAIRMAN : I am enclosing for your consideration a memorandum,

prepared by the Department of Justice Staff 'attorneys in the Office for Improve-
ments in the Administration of Justice and reviewed by the Office of Legal Coun-
sel, which analyzes the potential effect on several recent court decision, of the
draft statute on standing which we have discussed with members of your stall.
The memorandum has also been reviewed by the Office of Management and
Budget, which has no objection to its transmittal to you.
We have appreciated the opportunity to review in advance your standing pro-

posal. Our reading of the legislation indicates to us that the modifications which
this Department has recommended have been adopted. Accordingly, as presently
drafted, the proposed statute incorporates principles which we are prepared to
support in the form of legislation.
We look forward to working with you on this important project.

Sincerely,
PATRICIA M. WA in.

Assistant Attorney General.
Attachment.
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STAFF MEMORANDUM ON THE IMPACT OF STANDING LEGISLATION

The draft "Citizens' Rights to Standing in Federal Courts Act" identifies three
grounds upon which federal courts should not deny standing to sue in federal
civil actions. This memorandum compares the results in seven leading cases re-
cently decided on grounds of standing with the results which could be expected
had the "Act" been in effect at the time of judgment.' In analyzing each, case we
have identified and considered the grounds upon which the court expressly relied
in denying standing to sue. Where the memorandum finds the draft statute to
apply, we conclude that the reason given by the court would be removed by the
statute as a basis for denying standing. It does not follow that the case would be
litigated on its merits. In several cases, other aspects of the doctrine of standing
and justiciability may also be relevant, but are not discussed in this memorandum
because they are not treated in the court's opinion.

I. THE ACT

The Act has four major features:
1. It applies to civil actions against governments, their agencies, or their

officials;
2. For violations of the laws or Constitution of the United States;
3. It provides that standing cannot be denied in those actions on three grounds:

(a) that plaintiff's injury is shared by all or a large class of persons ("gen-
eralized grievance" or abstract injury") ; or
(b) defendant's conduct may not be the primary cause of plaintiff's injury

("causation") ; or
(c) judgment on the merits for plaintiff is unlikely or uncertain to cure

the plaintiff's injury ("remedy").
4. The draft disclaims any effect on the law of taxpayer standing.
Each of the three forbidden grounds has been, or has seemed to be, a develop-

ing trend in standing analysis. The Act would prevent dismissals based on those
grounds, but would not further structure the court's analysis of standing issues
except as they necessarily depend on arguments within the three disfavored
grounds.
The Act also provides that in all federal civil cases (not merely those against

governments, etc.), objections to standing must be raised prior to judgment in the
federal court of first impression. If not raised, prudential objections to standing
are lost. The policy behind this provision is that judgment in the court of first
impression itself constitutes an interest sufficient to warrant continuance of the
action on its merits, rather than on procedural issues.

II. THE OASES

The seven cases will be discussed individually. In each case, standing was de-
nied to one or more named or unnamed plaintiff. Because the cases are familiar
to most persons concerned with standing legislation, each discussion will be
limited to identification of the parties, claims, results as decided, and projected
results under the Act. Where the claims of one or more plaintiffs were dismissed
on non-standing grounds, these grounds will also be identified. Where a result
under the Act differs from that reached by the court in the reported decision, a
brief statement of the reason for projecting that difference will also be set out.

A. Simon v. E.K.W.R.O.

Five organizations and a number of individuals brought suit against the Sec-
retary of the Treasury and the Commissioner of Internal Revenue. Plaintiffs,
seeking to represent the interests of low-income persons and welfare recipients
in receiving cost-free hospital services, claimed that the Secretary's adoption
of a revised revenue regulation violated both the Internal Revenue Code and
the Administrative Procedure Act. The regulation arguably reduced the level
of charitable (cost-free) services which a hospital might extend and still qualify
for tax benefits as a charitable organization under the IRC. Plaintiffs claimed

The eases are: Simon v. Eastern Kentucky Welfare Rights Organizations, 426 U.S. 26
(1976) ; Warth v. Seldin, 422 U.S. 490 (1975) ; Schlesinger v. Reservists Committee to Stop
the War, 418 U.S. 208 (1974) ; United States v. Richardson, 418 U.S. 166 (1974) ; Linda
R.S. v. Rif:kw' D., 410 U.S. 614 (1973) ; Public Citizen, Inc. v. Simon, 539 F.2d 211 (D.C.
Cir. 19700 codari v. Alexander, 69 F.R.D. 652 (E.D.N.Y., 1976).
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that this reduction, in turn, encouraged hospitals in eastern Kentucky to altertheir rules and to reduce the level of services offered the poor. 'The Supreme Court held that all plaintiffs lacked standing to raise the is!.ueagainst the named defendants. Its decision turned on a finding that the injuryalleged—deprivation of hospital services—was only speculatively related to talleged violation by defendants. 426 U.S. at 42-43. It. based this conclusion iitwo grounds: first, that plaintiffs had failed to show the alleged injury Wasfairly attributable to the challenged action, rather than to other factors. 121;at 44 (citing Warth at 507), note 1 supra. Secondly, the Court seemingly nies-ured the degree of injury by looking to the effect of a .remedy, 426 1.s. at 43.45 n. 25. It found that it would be "speculative whether the desired exercise (ifthe court's remedial powers in this suit would result in the availability to respond-ents of such services." Id., at 43.2
Neither ground would be permitted under the draft Act in non-taxpayerThe first amounts to a "sole causation" requirement forbidden by propos,sdsection 3000b, while the second "remedial" ground would be prevented by i:roposed section 3000c. Thus the basis relied on by the majority would be ruol‘.,-edunder the draft statute. However, a further ground of denial (that plaintsought to challenge the tax liability of a third party) which was not (sxpre. '1;t•relied on in the Court's opinion might form another ground for denying stand-ing. See, e.g., the concurring opinion of Justice Stewart at 426 U.S. at. 16. Thedraft statute does not affect the present law of standing to challenge agentyaction which affects the tax liability of third parties.

B. 1Varth v. Seldin

Warth is a case complicated by a variety of plaintiffs and claims. Plaintiffssought to prevent enforcement' of a zoning ordinance of the town of Pentield,New York. They claimed that the ordinance had the purpose and effect of eNeluding low-and-moderate-income persons from living in Penfield, because itdiscouraged or prevented construction of inexpensive housing in the town.There are five groups of plaintiffs. Group 1 consisted of Metro-Act on behalf of
c ..

its members. Metro-Act was a non-profit corporation with social concernsi .11 ii'.'housing housing field. Group 2 contained several individual taxpayers and residents ofRochester, a nearby city, who argued that Penfield's exclusionary policy re-sulted in higher Rochester taxes to support low-income housing for person!, whomight otherwise live in Penfield. Group 3, a subdivision of both Groups 2 and 4.was one Ortiz, a low-income or minority-group taxpayer of Rochester. Gronn .1represented low-income or minority-group Rochester residents. Group 7, in-cluded Home Builders, an association of construction firms which s.ong.111 tointervene on the grounds that Penfield prevented them from building low-in..oineprojects, and Housing Council, an interest group which sought to join 'lain;i itT.One member of Housing Council ad evidently sought a permit to build low-to.moderate-income housing in Penile I, but the request was no longer ni'l iVP.The Supreme Court found that a 1 members of Groups 1 through 4, :,11,1 i tonieBuilders, were without standing to challenge enforcement of the Peniield ,rdi-nance. As t.o Housing Council, the Court found that—because the reque.,:t of itsmember was no longer active and had not been formally denied—tberc was to,concrete, live, dispute. The Court's decision as to Housing Council, I hen. -A - As ineffect a finding that the controversy was moot. 422 U.S. 490, 517.Members of Group 3 and Group 4 (low-income/minority resident:Th xl,.,yer: ofRochester) were denied standing On the grounds that they had allcgod zos422 U.S. U.S. at 503. The Court measured the absence of injury by noting t Inc 1, i •1 , nt itThad failed to allege that the relief requested would be effective in rem,' inc tio.harm alleged—inability to find housing in Penfield. 422 U.S. at 501- ,(1,-,.Members of Group 2 (Rochester residentWtaxpayers) were denied s ild,f, 4$11the ground that they sought to represent the rights of third partie,. a trnd i 1 iolif,1prudential ground for denial. 422 U.S. at 509-510. Metro-Act was deoieit ,:1,.!,,i,o:both on this third-party rule and on the ground that no injury had b(sen ill ie.,11to its members. 422 U.S. at 512, 514. Home Builders was denied the riHit 1,) IT.-ceed on both its claim for damages and for prospective relief, for different reasolv:.

The detailed "Injury" analysis of E.K.W.R.O. and Schlesinger, part 47 is *,-quired only in the absence of a recognized statutory or constitutional injury tiff can point to an Identifiable statutory protection not drawn from the At'.4 Ue!r, t.---„injury need not be subject to the remedial analysts. Ree, e.g., United States 1 •• .12U.S. 699 (1973) ; Trafficante v. Metropolitan Life Ins. Co., 409 U.S. 205 (1972
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The Court reasoned that there was no certainty that an award of the monetary

damages claimed would effectively remedy the underlying claims of the Associa-

tion's members. Based on this "remedial" analysis, it denied standing to the As-

sociation to represent its members' monetary interests. On the claim for prospec-

tive relief, enjoining enforcement of the ordinance, the Court noted that Home

Builders' members had no specific, identified project which would be prevented by

enforcement. Evidently, then, the case was "unripe" because of the absence of a

controversy. 422 U.S. at 516 (The Court does not cast the analysis in ripeness

terms, however.)
Under the draft Act, Groups 3 and 4 (low-income/minority residents/taxpayers

of Rochester) could not be denied standing on the grounds set out in the Court's

decision.. The Court found that plaintiffs had alleged no recognized injury which

was fairly traceable to defendants. In so doing, the Court measured the absence of

injury by analyzing the effect of a remedy in plaintiff's favor, if granted, using

the test which would be forbidden by draft section 3000c. Similarly, the result

on Home Builders' monetary claim rests on the same "remedial" analysis, and

could not be supported under the Act.

C. Schlesinger v. Reservists Committee to Stop the War

Schlesinger involves both taxpayer and citizen claims to standing. The taxpayer
claims were denied, and this result would not be affected by the draft Act. On
the citizen claims, an Association of Reservists and five individual members
brought a class action on behalf of all U.S. citizens for a declaratory judgment
that membership in the Reserves by Members of Congress violates Article I,
section 6, cl. 2 of the Constitution, the "incompatibility of officers" clause. They
claimed that this violation injured them as citizens by imposing inconsistent
duties on those persons holding dual office, thus depriving citizens and members
of the Reserves of the objective service due from both Congress and Reserve
officers.'
The Court characterized this claim as an "abstract injury", a kind of gen-

eralized grievance which was shared with all other citizens:
. • standing to sue may not be predicated on an interest of the kind alleged

here which is held in common by all members of the public, because of the neces-
sary abstract nature of the injury all citizens share." 418 U.S. at 220.
It required greater specificity of injury and pleading, and .a "particular" rather

than general, widespread, or abstract injury. Id at 22-223.
This result depends on the Court's decision to deny standing based on an

injury which is widely shared in relatively equal measure by all or most mem-
.bers of the public. The arguments made in favor of that decision relate to
the Court's need for concrete factual settings in which to decide difficult con-
stitutional issues, and a desire to avoid "unnecessary constitutional adjudica-
tion," 418 U.S. 221-223, and are not rooted in the constitutional requirement that
a case present an actual "case or controversy." (But see Justice Stewart's
concurrence at 418 U.S. 228-229, expressing the view that the "generalized
grievance" rule is a constitutional element of standing analysis.) As a result,
the reasons given by the Court would be removed as a basis for judgment if
decided under the draft Act, section 3000a. That section is expressly intended
to evidence a Congressional finding that widespread public injuries do not
lose their public importance, and that a violation of law or the Constitution
is not converted from injury into unreviewable reality because it injures
all citizens equally.

D. United States v. Richardson

An individual taxpayer brought suit for a declaratory judgment of the un-
constitutionality of the Central Intelligence Agency Act, claiming that those
portions of the Act which authorize the Agency to account for ependitures
solely on the certificate of the Director violate portions of the Constitution re-
quiring an annual statement and account of public monies. Because plaintiff
rested his claim solely on his asserted status as a taxpayer, the Court's finding
that he lacked standing to assert a generalized grievance would not be affected
by the draft Act. Had the claim been rested on other, non-"taXpayer" grounds
of standing, the result would be otherwise. Draft section 3000a.

e Only one Member of Congress, Senator Tower of Texas, held a noncommissioned post
in the Rese- --,- Several other Members held commissioned rank in various State militias,
organized ational Guard. Officers in the National Guard are not officers of the
United St ss and until called to active duty in the federal service. See 418 U.S.
at 207n.2.
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E. Linda R. S. v. Richard D.

Linda, an unwed mother, had been unsuccessful in urging the child's ailegedfather to provide financial support. Both resided in Texas, which I hen had inforce a statute making it a criminal violation for a "parent" to refuse supportto or to abandon a child. Texas courts had consistently interpreted ihis statnteto apply only to married parents, and to impose no duty on unmarried ones.Linda brought a class action in federal court seeking to enjoin the local dis-trict attorney from allegedly discriminatory application of the Texas statutewhen the D.A. refused to prosecute the alleged father, basing his decision enthe judicial interpretation of the Texas statute. The Supreme Court foundthat Linda lacked standing to sue the D.A. on those grounds, because it ,-,1wno relationship between the alleged injury (lack of support for the child)and the alleged discriminatory government action (failure to bring a criminalprosecution against the child's father). 410 U.S. at 618. It reached thic, uelusion by analyzing the effectiveness of granting the remedy requested : a jail
ef 

term for the child's father would not necessarily result in payment of childsupport. Id. Therefore, the Court found that Linda had failed to show thefather's failure to support was a consequence of the D.A.'s refusal to prosecutehim for violation of the Texas statute.
The result would be reversed under the draft Act. The Court's decision rests oila finding that the injury alleged was not substantially likely to be remedied orprevented by a determination on the merits in Linda's favor.4 1.'his ba,is fordenying standing would be forbidden by draft section 304)(k!. Consequently.Linda would not be denied. standing to sue the D.A. for non-enforcement, onthese grounds.

F. Public Citizen, Inc. v. Simon

Plaintiff organization, a body of taxpayers, and an individual named pl ainti ft'brought suit against the Secretary of the Treasury claiming that the Secre!aryhad approved payment of federal salaries to purely political campaign worherson the President's campaign staff during an election for that office, in as .erteoviolation of Article I, section 9, cl. 7 of the Constitution (the appropria lionsclause), and 31 U.S.C. 628 (1970) (an implementing statute). Plaint iris restedtheir standing solely on their status as taxpayers, attempting to extend thi,test of taxpayer status in Flag v. Cohen. Because the draft Act does not niterthe rules of standing for federal taxpayers, the D.C. Circuit's denial of standingwould not be altered by the Act.

G. Scodari v. Alexander

Several revenue agents of the Internal Revenue Service (IRS), and one linnamed informant sought to enjoin the Commissioner of Internal Revenue frillenforcing a new IRS policy requiring agents to identify their confident ihforiu
ants to internal auditors. The audit was intended" to verify the legality ofpayments to the informants and the propriety of the informants' sem Lee, inreturn. The agents claimed standing based on asserted injury to their physical,professional, and mental well-being resulting from the claimed diseon ra ring ofreetwhich the new policy would have on their relationship with est al dished infor-
mants. The court found that agents has asserted no recognized jns bili injury,only a subjective concern about government action. (19 KRA). 67,1. II
unclear whether this analysis rests on the "generalized grievance" rule v•is forbidden by draft section 3000a, but the question would be open if Ito
Act were in effect. The court, however, also denied standing to assert theof third parties (absent informants), and held that the agents wer, not ,vit
the zone of interests of the regulation in question. Id. at 660-601. The Ir: II A,'•does not remove a court's authority to refuse to find standing based ou suit"third-party" or "zone-of-interest" rules, and these results would not be alteredby adoption of the Act.
The court also refused to allow the unamed informant to proeeed, punting

out that his action—assertedly based on a contract assuring confident iity
his identity—should have been brought in the Court of Claims. Id. at t;G...!.result, however cast, is not a standing decision, but a jurisdictional one based on
statute.

'The Court assumed, evidently, that the only result of a decision to ‘,,i 1, I •;Incarceration. Child-support prosecutions are often brought for the exp,,,,(if/forcing errant parents to choose between jail and support (which vitiates the ion
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III. SUMMARY

The projected results of decision in these seven cases are mixed. In three
cases (-Worth, Schlesinger, Linda R.S.), it appears that all or part of the partic-
ular grounds of decision relied upon in the Court's opinions could not be supported
following adoption of the draft Act. While standing would not be assured in
these cases under the Act (other grounds for denial might still be put forward),
the ground rules for denial would be substantially altered.
In three other cases (Richardson, Public Citizen, Scodari), it appears that

the court's decision would not be affected. However, the result would have been
altered in two of these cases as well, but for that portion of draft section 3000
which disclaims any effect on the rules of taxpayer standing. In one other case
(E.K.W.R.0.), the Act would prevent reliance on the particular grounds of deci-
sion which form the basis for the Court's opinion, but it appears that—because
the plaintiffs avowedly sought to challenge the tax liability of third parties
not named as defendants—the Court would continue to hold that plaintiffs lack
standing to sue in federal court.

Mr. METZENBAUM. Mr. President, I ask unanimous consent that the measure
that I am introducing, be jointly referred to the Committee on the Judiciary
and the Committee on Governmental Affairs. The matter has been cleared with
the respective minority members of both committees.
The PRESIDING OFFICER. IS there objection?
Mr. STEVENS. Mr. President, reserving the right to object, I understand that

that statement is Correct, that the ranking Republican members of both com-
mittees have been consulted. I do not object.
The PRESIDING OFFICER. Is there objection to the request of the Senator from

Ohio? Without objection, the bill will be received and jointly referred.
Mr. KENNEDY. Mr. President, the legislation which Senator Metzenbaum,

Senator Ribicoff, and myself are today proposing addresses one of the most
fundamental issues facing the courts of this Nation: The right of citizens to
take legal action challenging unlawful activities of their Government.
The bill constitutes a growing recognition on the part of many Members of

Congress and of the administration itself that Federal courts—led by the Su-
preme Court—have been erecting unwarranted judicial barriers to the initia-
tion of important and meritorious lawsuits. These barriers often lack constitu-
tional or statutory foundation, and operate to deny citizens access to the
Federal courts for the vindication of their rights.
It has been a fundamental tenet of American jurisprudence since the crea-

tion of this Republic that there should be no important right without a corre-
sponding remedy. Legal rights—whether conferred by the Constitution, by
statute, or by judicial interpretation—are meaningless without some means of
judicial enforcement. Yet, the recent resurgence of standing as a barrier to
the 'maintenance of important litigation has created precisely this anomalous
situation: There are indeed rights which the court have effectively said there
can be no remedy.
The nonconstitutional aspects of the doctrine of standing—the so-called

"prudential" limitations—reflect, we are told, principles of sound management
of scarce judicial resources. There are cases which the courts have said they
should not hear—cases in which the parties are not sufficiently adverse, or
which lack the requisite concreteness necessary for the framing of effective

"remedies. These are often legitimate considerations; courts should not squander
their time on issues which cannot be resolved in a judicial framework.
Yet there is a serious question in my mind whether such issues can or should

be resolved under the rubric of standing. Standing is a threshold considera-
tion: Is the plaintiff an appropriate person to maintain the lawsuit? The "pru-
dential" considerations which the courts have been attempting to subsume
under the doctrine of standing—whether the causation of the injury *com-
plained of is too attenuated, whether the grievance is too "generalized," whether
an appropriate remedy can be fashioned, whether the plaintiff is asserting
the rights of third parties, whether the plaintiff's injury is in the "zone of
interests" sought to be protected by a particular statute, and others yet to be
devised—cannot often be determined at the outset of litigation. Indeed, there
is the more fundamental question whether the Federal courts ought to be refus-
ing to hear otherwise meritorious claims on these grounds at all.
The nee' - remedial standing legislation has long been apparent. The

courts tod ar to be hopelessly divided and confused as to the precise
contours o octrine of standing, with the result that judges and litigants
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are forced to devote inordinate time and resources to settling teelmicalwhich ought not be that difficult to resolve. As a former chairman of theJudiciary Committee's Subcommittee on Administrative Practice and Pro,.•e-dure, and the sponsor during the 94th Congress of legislation to cl ri ri fy thelaw of standing to bring legal actions seeking judicial review of agency ,I am well aware of how complicated the law of standing has become. 1 mict ,I.this conclusion has been cogently documented by a recent study 11nanimole:1.%endorsed by the Senate Government Affairs Committee, under the leaiirr.,Idpof Senators Ribicoff and Percy. The time has come for Congress to rw;t ere thedoctrine of standing to the fundamental constitutional purposes for whichit was intended.
I believe, Mr. President, that the legislation we are proposing establi,hes :1solid framework for consideration of this issue by the Congress. The protioct ofextensive discussions between its Senate sponsors and the Attori,ey t;eiteral,it represents an important step in resolving some of the difficult policy nne,!ion,involved in the standing question. I want especially to commend Pat Hein Wald,Assistant Attorney General for Legislative Affairs, for the leadership silo oasprovided in facilitating consideration of this issue by the Department of just ieeand by other executive and administrative agencies. She has made many in-valuable contributions to the formulation of an effective standing bill.While I am in full accord with the principles embodied in t he (!itto Standing in Federal Courts Act, I would urge that the committee considerthe issue of standing in its broadest context. In my judgment, standing hailbe grounded solely in article 3 of the Constitution, and not in nebulous concept-:of judicial expedience. I therefore believe that Congress should act to elimiti.!!:.all prudential standing tests and to restore the doctrine of standing to its I tio I I 0,!constitutional dimension.
Mr. RIBICOFF. Mr. President, I am pleased to join with my distinaishedcolleagues, Senators Metzenbaum and Kennedy, in introducing tin' Citizens'Right to Standing in Federal Courts Act.
The principal purpose of this bill is to enhance the ability of citizens to ohtat iijudicial review of allegedly unconstitutional or unlawful government net Ho,The bill does this by eliminating certain technical and noneonstitut halal resit-L.tions on the judicial standing. As my colleague, Senator Metzenbaum, haspointed out, Congress has undisputed authority to take this action.Specifically, the bill provides that standing may not be denied in lawsuitsalleging unlawful government action on these three grounds:That plaintiffs injury is shared by all or a large class of persons; orDefendants' conduct may not he the primary cause of plaintifrs injury ; orJudgment on the merits for plaintiff is unlikely or uncertain to cure theplaintiff's injury.
It should be noted that this bill has no effect on the constitutional rcipiirc,-ment for judicial standing, nor does it alter the present restrictions on tax(tnor ,N• standing.
This legislation results from a joint effort between the Department of hit letand the sponsors of the bill. The bill, in draft form, was the subject of itirefiti• review and revision within the Department of Justice. We have .ncorporatedof the suggested changes proposed by the Department. The Justice Dep:irt merithas indicated its support of the measure in principle. In April 1977, the Presidentrecognized the need for this kind of legislation in his consumer message. At thattime, President Carter declared:
"I support legislation which will give citizens broader standing to initiate suitsagainst the government, in appropriate cases. . . . Recent court decisions havegreatly restricted their ability to do so."
The same conclusions were reached in the Governmental Affairs Conitnitt,..•%,"Study of Federal Regulation." Volume III of our study, which was conducte6pursuant to Senate Resolution 71 and published in July 1977, contains a detaileildiscussion of the law of judicial standing. As a principal finding, the committeestudy concluded:
"The Supreme Court in recent years has taken an increasingly restrictive viewof the standing requirements that make it difficult for citizens to obtain areview of allegedly unlawful government action. At present, some ofCourt's decisions in this area constitute a considerable barrier to citir-T • wi-***vation in the regulatory process."

- Recommendation No. 1 of Volume III stated that, "Congress shoui, 4 therequirements of standing in order to provide greater public access to the Federal
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courts for review of regulatory agency decisions." More specifically, the 
commit-

tee study proposed that Congress should "expressly declare in the st
atute that

standing to sue should not be denied on the basis of nonconstitutional 
or pruden.

tial standing requirements established by the judiciary." Effective c
itizen partici-

pation in the regulatory process, in my opinion, requires formal access
 to the

courts.
The measure we introduce today reflects those recommendations. Thus

, it is a

further step toward implementation of the recommendations of our study on 
Fed-

eral regulation.
Judicial standing to sue in court is essentially a permission to bring the actio

n.

Standing does not concern the merits of the issues to be raised. Rather, it foc
uses

on the persons who wish to have those matters decided by the court. It is a 
thresh.

old question; namely : Is the plaintiff in a lawsuit entitled to initiate that ac
tion

against a named defendant?
At present, the law of judicial standing is not as clear as it ought to be. Judici

al

stand, as the late Mr. Chief Justice Warren observed, is one of the "most amor-

phous [concepts] in the entire domain of public law." I view the bill we introduce

today as a starting point for a full and informed public discussion of the impor-

tant issues of judicial standing. It is my intention that, in the course of hearings

On this measure, significant issues and concerns will be fully developed and ad-

dressed. With that in mind, I am pleased to join my colleagues in introducing this

bill.
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U.S. DEPARTMENT OF JUSTICE,
OFFICE FOR IMPROVEMENTS IN THE ADMINISTRATION OF JUSTICE,

Washington, D.C., February 15. 1979.
Hon. HOWARD M. METZENBAUM,
U.S. Senate,
Washington, D.C.
DEAR SENATOR METZENBAUM : This 'letter is a response to your request for the

Department's position . regarding amendments to a bill introduced in the last
Congress, S. 3005 ("to broaden the rights of citizens to sue Federal courts for
unlawful government action"). Two of the proposals concerned legislative abo-
lition of (1) the so-called "zone of interests" test and (2) limitations on litigants'
capacity to assert the rights of third parties. The Department will support the
first amendment, but opposes the second. There follows a summary of considera-
tions that were influential in reaching these determinations.
The Department sees no reason to retain the zone of interests test. The test

prevents even plaintiffs concretely injured by illegal government action from ob-
taining redress unless they can demonstrate that they are "arguably within the
zone of interests to be protected or regulated" by applicable statutes or con-
stitutional guarantees. Since announcing this standard, in an opithon liberaliz-
ing federal standing doctrines, the Supreme Court has virtually ignored it and
has never used it to deny standing to anyone. A survey by our office of 1974-1978
published opinion in the Courts of Appeal, reported to you in my letter of
November 3, 1978, revealed that the zone test has been frequently discussed
(113 cases), but has seldom influenced outcomes. By the most generous count,
the test was applied to deny plantiffs the right to litigate particular claims
only thirteen times in the interval examined. Even these actions—to the extent
unmeritorious—apparently could have been defeated through application of other
doctrines. The scholarly response to the zone test has been uniformly negative;
often cited are the confusion and unnecessary expenditure of time it engenders in
federal courts. Finally, the Supreme Court has explicitly adverted to the uncon-
stitutional statute of the test, leaving no doubt as to the legitimacy of legislative
abolition.

Regarding the proposed amendment dealing with assertion of third party
rights, the Department believes that the judicial limitations that have emerged
in this area should not be altered by statute. The third-party rule is riddled with
judge-made exceptions that seem generally to prevent the appearance of injustice
in particular cases, and the barriers that remain serve nontrivial functions.
Radical changes in third party standing doctrine could (1) affect many motions
in criminal cases to suppress evidence seized in violation of the Fourth Amend-
ment; (2) promote an unjustified surge of prisoner petitions; and (3) in general,
open the way to advancement of claims completely unrelated to plaintiff's
injuries.

Recently, you requested that the Department also indicate its views on an
alternative version of section 3000(2) of the bill, to read as follows:

This section shall not affect the standing or lack of standing of persons to
challenge rulings or regulations which implement or interpret the internal revenue
laws or to challenge agency action which affects the liability or status of another
person under the internal revenue laws.
This amendment differs from the present text only in that it eliminates a

reference to suits by persons in their capacity as taxpayers and incorporates a
disavowal of intent to enhance litigants' standing "to challenge rulings or regu-
lations which implement or interpret the internal revenue laws." I do not an-
ticipate that this relatively minor change, which the Tax Division deems an
improvement, will cause any problems within the Department.

Please let me know if I can provide any additional assistance.
Sincerely,

PAUL NEJELSKI,
Deputy Assistant Attorney General.
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ADDITIONAL PREPARED STATEMENTS

PREPARED STATEMENT OF MARILYN G. ROSE

I am Marilyn G. Rose, an attorney with the Center for Law and Social Policy
in Washington, D.C. I would like to thank the Committee for the invitation to
'estify on S. 680.
The Center for Law and Social Policy is a public interest law firm, funded

since 1969 with foundation monies to represent people and interests not usually
represented by the private bar because the cost of litigating those causes cannot
be covered by our market economy or by voluntary legal services. Our clients
are the intended beneficiaries of much of the civil rights, social welfare, environ-
mental, and health and safety legislation which Congress has promulgated dur-
ing the past two decades. Most of our litigation involves allegations that some
federal agency has failed to enforce one of these statutes. While often we may
sue multiple private parties who are benefiting from the failure of the federal
agency to enforce obligations which arise from a particular statute, more often
we attempt to obtain redress by an order against the derelict federal agency
itself. The decision to sue only the federal agency is a product of an evaluation
how to achieve an effective result at the least cost. It is also a recognition that
our legal system operates on a concept of voluntary obedience, that a federal
agency determines the conduct of private parties which voluntarily obey the
directive and interpretations of law of those who administer the statute. Thus,
an order against a federal agency to enforce a statute or a declaratory judg-
ment that a statute has been incorrectly interpreted by the federal agency has the
effect, albeit indirect, of changing the behavior of parties regulated by that
statute.

It is in that context that I am here to testify in support of S. 680. In particular,
I am here to testify from my experience as counsel for plaintiffs in Simon v.
Eastern Kentucky Welfare Rights Organization et al., 426 U.S. 26 (1976). In
that case, one of the cases to which Senator Metzenbaum referred in introducing
S. 680 on March 15, 1979, the Supreme Court made a "game" out of pleading,
imposed excess cost upon plaintiffs and burdens on federal district courts need-
lessly, but did not at all advance the constitutional requirement that plaintiffs
have that personal stake in the outcome which assures concrete adverseness.
Let me explain my conclusions in a discussion of EKWRO and its successor.

Lugo v. Blumenthal, presently awaiting oral argument in the Sixth Circuit. These
cases involve the standards required of nonprofit hospitals in order that they be
eligible for the benefits of "charitable" status under the Internal Revenue Code.
From 1913 until 1969, the Internal Revenue Service required hospitals to provide
some reasonable volume of free (or charity) care in order to be classified as
charitable institutions. Proposals of the American Hospital Association to elimi-
nate that requirement failed enactment in the Tax Reform Act of 1969, but
nevertheless IRS announced a change of position and eliminated the requirement
in late 1969.
In July 1971, on behalf of EKWRO and a number of other organizations and

individuals residing in 12 different states, we filed suit against IRS in the U.S.
District Court for the District of Columbia. We alleged that the individuals and
individual members of organizations were, or at relevant times had been, in
need of hospital care, that they were not covered by any public and private health
insurance, and that they had been turned away from particular hospitals because
they could not pay for that care. The health consequences to them were alleged
to be "dire." In one instance we alleged that one man had died and hospital
records demonstrated that he had been previously denied admission because he
could not pay a preadmission deposit. We also alleged that the particular hos-
pitals which refused admission to plaintiff were classified as "charitable" by the
Internal Revenue Service, but were encouraged to deny free service by the action
of IRS eliminating the requirement that a charitable hospital give some free
services.
IRS filed a motion to dismiss, which included a challenge to the standing of

plaintiffs. In 1972, that challenge was denied by the District Court. In late 1973.
when the District Court issued its decision on the merits, it discussed at length

(169)
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its conclusion that the plaintiffs had standing to sue, that they had suffered
"injury in fact." IRS was then contesting plaintiffs' standing on a "causation"
basis, alleging insufficient nexus between the action of IRS removing the re-
quirement and the injury which plaintiffs suffered, i.e., the denial of needed
hospital care. The District Court rejected that argument, and, on the merits,
found that IRS had violated its obligations under the Internal Revenue Code
by, in effect, amending the requirement for charitable hospitals without statutory
authorization.
With respect to the standing-to-sue issue, the District Court, while recognizing

that an iron-clad nexus between the tragic situaions in which plaintiffs found
themselves and hospital behavior towards indigents could not, in all probability,
be provided, reviewed the evidence presented on cross-motions for summary
judgment and found that the crucial significance with which hospitals regarded
their charitable status supported a conclusion that "the relaxation of the re-
quirements for charitable classification would necessairly effect hospital policy
. . . upon which such status had been earlier dependent." 370 F. Supp. 325.
IRS appealed. IRS spent very little time on the standing issue on the appellate

court level, indeed reducing any challenge to plaintiffs' standing to a footnote
on page 67 of its 71 page brief. In late 1974, the Court of Appeals reversed the
District Court on the merits, 2-1. The appellate court also gave the standing
issue little heed, finding that plaintiffs had standing in a footnote comment
(506 F2d 1278, 1282, fn. 6). In the spring of 1975, we applied for certiorari on
the merits. IRS cross-petitioned for certiorari on a number of procedural issues
which did not include the finding that plaintiffs had standing.' Certiorari was
granted on both petitions in May 1975. As initial petitioners we filed the first
brief, and addresed the merits and the procedural issues raised by IRS in its
cross-petition. IRS raised standing as a distinct issue in its responding brief,
citing 'Worth v. Seldin (which had been issued in June 1975) for the proposition
that plaintiffs

"rely on little more than the remote possibility, unsubstantiated by allega-
tions of fact, that their situation might have been better had respondents
acted otherwise, and might improve were the court to afford relief."

We contested the matter in our reply brief.
The Supreme Court ignored all other issues upon which it had granted

certiorari and decided that plaintiffs lacked standing to sue, holding that the
complaint was insufficient to withstand a motion to dismiss because: (1) specu-
lative inferences are necessary to connect the injury of plaintiffs to the chal-
lenged actions of petitioners, and (2) the complaint suggests no substantial like-
lihood that victory would result in increased services to indigents rather than a
likelihood that the hospitals would give up their charitable status. The fact that
plaintiffs had alleged that these hospitals received substantial donations deduct-
ible by their donors was found to be an insufficient allegation to "establish" the
proposition that those hopsitals are dependent upon such contributions. The latter
was characterized as "speculative" at best.
In the course of its comments that it was speculative whether the remedy

which plaintiff sought (return to the prior ruling) would cure the injury which
they alleged (access to hospitals by indigents), the Supreme Court alluded to
the fact that the hospitals were not defendants. The Court then itself speculated
that it was just as plausible that these hospitals might elect to forego favorable
tax treatment to avoid an "undetermined financial drain." Thus, in Lugo we
turned to "correct" the pleading and proof problem which the Supreme Court
found in EKTVRO.
Lugo involves a number of migrant farmworkers or their dependents who were

denied access to a number of hospitals in northwestern counties of Ohio in the
summer of 1974. The hospitals were named as parties-defendant, as were govern-
mental officials (the Secretary of the Treasury and the Commissioner of In-
ternal Revenue). In order to withstand the defects found in EKTVRO we had
to plead, and then prove at the motion to dismiss stage, that the particular
hospitals would not forego their charitable status rather than give a reasonable

'IRS was, aud still is, concerned with other Jurisdictional issues which it contends bar
the action, including sovereign immunity and prohibitions which bar taxpayers from
litigating claims involving federal taxes outside the refund and deficiency judgments
methods of challenging IRS action. Those issues were decided adversely to IRS in the
Court of Appeals.
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amount of free care.2 To do so required extensive discovery upon the hospitals to
obtain financial statements and audited cost reports over a period of years and
their reports to IRS. The hospitals were reluctant to reveal this information, in
particular the identity of the contributors, and were unable to state, categorically,
that all contributors deducted their contributions from their own taxes. In the
latter regard the hospitals, to avoid discovery being instituted against the con-
tributors, stipulated that contributions to them were deductible under the chari-
table provisions of the Code, that "some" of the contributions were presumably
motivated by the fact that they were deductible, and that the benefits accruing
from the hospitals' tax status contributed to their ability to pursue the purposes
set forth in their Articles of Incorporation. We presented an economic analysis to
demonstrate that each of the hospitals would be in an economically more advan-
tageous position by affording a reasonable amount of free care and retain its
charitable tax status rather than pay taxes on revenues which exceeded costs, lose
charitable contributions, and lose or be forced to repay a number of governmental
construction grants which were dependent upon continued status of the institution
as a charitable institution. The development of this record was not easy, but,
over IRS's contentions that our economic analysis was still "speculative" and
the stipulation with the hospitals inadequate, the District Court accepted our
theory. On appeal to the Sixth Circuit the IRS is still contesting the standing of
the plaintiffs.
What does the record in EKWRO and Lugo indicate? First, it demonstrates a

needless waste of financial and legal resources to establish whether a federal
agency has breached a duty which it owes to members of a particular class of
persons whom Congress has determined to benefit!' That itself should constitute
"legal injury", sufficient for constitutional purposes, and your legislation is de-
signed to so declare. Secondly, it demonstrates that other parties may be forced to
expend resources to defend their conduct, although they are acting in conform-
ance with the legal interpretation of the governmental agency regulating them.
Third, it demonstrates added burdens on the entire federal judiciary system,
making pleading more of a game between attorneys and assuring at least one
more round of procedural decision making before the merits of a controversy
can be reached. In the latter regard, it should be noted that while the Justice
Department had not eliminated challenges to standing of plaintiffs in actions
against federal agencies in the years between Association of Data Processors v.
Camp, 397 U.S. 159 (1970) and the decisions in Warth and EKWRO, Justice
was much more judicious in the use of that procedural defense.
Another case where I encountered problems with standing illustrates this

latter point quite well. In National Association of Neighborhood Health Centers
v. Mathews, D.D.C. 74-52, we had already won one cause of action on cross-
motions for summary judgment (an impoundment issue) , engaged for over a
year in discovery, and filed a motion for summary judgment on the other issues,
when Warth v. Seldin issued. The Justice Department opposed our motion for
summary judgment on the merits and filed a motion to dismiss challenging
plaintiffs' standing, an issue which it had not raised in the prior twenty months.
Some twenty-two months after we initiated the case and expended the resources
on discovery, the District Court summarily dismissed, citing Warth v. Seldin.
Fortunately, we obtained summary reversal in the U.S. Court of Appeals for
the District of Columbia, and won a significant portion of the case on the
merits on remand. In a second appeal in which we challenged as inadequate the
remedy and the merits were not in issue, we again confronted a challenge to our
standing, this time with citation of EKWRO. The Court of Appeals reaffirmed
its earlier finding of standing (see 551 F2D 321. 327-29), Our resources were
thus, twice, subjected to challenges to our standing albeit the Justice Department
did not consider the causation issue sufficiently viable to raise for 20 months,
until after Warth issued, and the remedial issue sufficiently viable for 30 months
until after EKWRO issued.
Further, in granting summary reversal for NANHC, our leading plaintiff

organization, the Court of Appeals predicated standing upon findings that three

2 The prionposition of IRS was that charitable hospitals give free service within their
financial ability; no one, including the plaintiffs in both cases, has ever suggested that
such services be given without reasonable limitation.

3 We do not suggest that "zone of interests" be required, but only use it here because
it does exist in EKWRO and Lugo.
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particular members of that organization, whose interests had been most specifi-

cally detailed, would have increased opportunities to benefit from our interpreta-

tion of the law in question. Subsequently, these particular members did not in

fact benefit, although other members of NANHC did benefit. But, ironically, an-

other organization denied standing by the District Court, and for which we did

not receive summary reversal (and thus, by agreement, dropped from the case

so that we would not expend additional resources on continuing the regular ap-

peal) did in fact benefit from our subsequent victory on the merits for NANHC.

With due deference to Justice Powell, those events suggest that the difference

between "speculaton" and "probability" of future consequences is a matter of

degree, separated by too fuzzy a line to pose as a legal standard.
Do the plaintiffs in these cases have the sufficient adverseness to satisfy the

case and controversy requirements of the Constitution? Between 1970 and 1975
no one would have doubted it. I still believe that they do, but because of Warth

and EKWRO Congress must remedy the denial of access to the Courts which these
decisions present. S. 680 represents an affirmation of justice to persons in the
position of these plaintiffs. On June 2, 1976, I called Eula Hall, the chairperson

of the health committee for Eastern Kentucky Welfare Rights, to tell her that
the Supreme Court concluded that EKWRO's members, denied admission to
charitable hospitals, did not have standing to contest the action of IRS rein-
terpreting charitable adversely to the poor after 40 years. Mrs. Hall responded
that she was not surprise, that she did not expect justice, but she felt sorry for
me, not just because I had worked so hard on the case, but that I believed the
system worked. S. 680 helps restore the faith that our system does indeed work.
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PREPARED STATEMENT OF PROF. CHARLES ALAN WRIGHT,
ON BEHALF OF THE JUDICIAL CONFERENCE OF THE UNITED STATES

Mr. Chairman and Members of the Committee, at your invitation, addressed to
the Director of the Administrative Office of the United States Courts, I am sub-
mitting this statement in regard to S. 680, a bill to "strengthen the rights of
citizens to sue in Federal courts for unlawful governmental action."
My statement is made on behalf of the Judicial Conference of the United States,

which has assigned me to study this legislation in my capacity as a member of
the Subcommittee on Federal Jurisdiction of its Committee on Court Adminis-
tration. I serve on this subcommittee by appointment of the Chief Justice of the
United States, in addition to my usual work as Professor of Law at the Univer-
sity of Texas Law School.
In 1979 you referred S. 680 to the Director of the Administrative Office with

a request for the views of the Judicial Conference concerning it. This bill was
subsequently considered by the Committee on Court Administration. At its Sep-
tember 19, 1979, meeting the Judicial Conference received the report of the Court
Administration Committee and voted to inform the Congress as follows (see the
Report of Judicial Conference Proceedings for 1979 at pages 70-71) :

1. The Conference opposes enactment of S. 680 in its present form.
2. The Conference noted that there are questions as to the constitutional-

ity of several provisions in the bill.
3. In any event, it is recommended that this bill be reconsidered in the

light of several recent Supreme Court decisions, including Duke Power Co.
v. Carolina Environmental Study Group, Inc., 438 U.S. 59 (1978), Orr v. Orr,
440 U.S. 268 (1979), and Gladstone Realtors v. Village of Bellwood, 491 U.S.
91 (1979).
4. The Conference believes that prudential standing rules should not be

treated in an "omnibus" approach, as in S. 680, but instead particular prob-
lems should be addressed by amendment to the relevant statutes or by the
incorporation of standing provisions in newly enacted substantive statutes.

5. The complete elimination of all prudential rules as to standing might
require the courts to decide questions which could be decided more appro-
priately in a constitutional democracy by the national legislature.

EFFECTS OF S. 680 IN SUMMARY

This bill would for the first time enact a statute specifically addressing the
concept of standing to bring a lawsuit. The doctrine of standing has until now
been a matter wholly enunciated by the courts through decionsal law. i The statu-
tory approach of S. 680 is apparently intended to result in liberalizing the exist-
ing law on standing as interpreted by the Supreme Court. That its sponsors envi-
sion this result seems clear from their remarks upon the introduction of the bill
In the Senate.'
The heart of this bill is found in its section 3, which would amend title 28 of

the United States Code by redesignating present chapter 97 as chapter 99 and
by adding a new chapter 97 with respect to standing to sue in the courts of the
United States. This new chapter would consist of a single section, 28 U.S.C.
§ 1591, which would apply only to actions brought against the United States, a
state or local governmental entity, the District of Columbia, or any officer or
agency thereof, based wholly or partly upon an act or omission alleged to be in
violation of the laws or Constitution of the United States. Section 1591 would
provide as follows:
(1) A court of the United States shall not dismiss such an action on the ground

that the plaintiff lacks standing to sue because of any of the following theories:
(a) that the injury alleged is shared by all, or by a large class of persons; or
(b) that the defendant's conduct may not be the primary cause of the injury

complained of; or

1 Some of these decisions have construed statutes providing for judicial review of agencyaction, such as section 10 of the Administrative Procedure Act (5 U.S.C. § 702) and thevarious administrative agency enabling acts affording the courts specific subject-matterjurisdiction in this regard. See generally Schiaffo v. Helstoski, 492 F.2d 413, 421-422(3rd Cir. 1974). Other cases have interpreted statutes concerning a particular subjectarea as sources of standing to persons aggrieved in a manner found to be within theIntended coverage of the statute, amounting to an injury sufficiently direct to create acase or controversy under Article III of the Constitution. E.g., Gladstone Realtors v.Village of Bellwood, 441 U.S. 91, 100-109 (1979).
2 125 Cong. Rec. S2821-2824 (daily ed. Mar. 15, 1979).
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(c) that the injury alleged is not substantially likely to 1;e remedied or pre-
vented by a determination on the merits in the plaintaiff's fa, or (if str.11 deter-
mination may "contribute in significant part" to remedying or preventing such
injury) ; or
(d) that the injury alleged is not "within the zone of interests to be protected

or regulated by the applicable statutes or constitutional provisi-ns."
(2) This section does not address or apply to the standing of persons to sue

as taxpayers or the standing of persons to challenge agency action wh'cli affects
the liability or status of anothPr under tl e re- enue
The doctrine of standing has classically been considered by the courts as a

burden that must be overcome by the plaintiffs preliminarily to the resolution
of the case on its merits. Where the plaintiffs' standing was denied by the defense
in its answer to the complaint or via a motion to dismiss, or was raised by the
court sua sponte, and the plaintiffs were unable to establish their standing to
bring suit, the ease could then he diqthis e(1 y the court in its liminary stages
and without the expenditure of vast judicial resources.' If S. 680 were to become
law, this preliminary resolution of the standing issue might require increased
judicial scrutiny in the class of cases to which it would apply.
More fundamentally, however, the objections of the Judicial Conference to

this legislation are based upon the view that it does not properly acknowledge
the relationship between the so-called prudential aspects of standing and the
constitutional requirement in Article III for the existence of a case or con-
troversy as a prerequisite to judicial review and ruling. I will endeavor to show
in this statement that the significant decisions of the Supreme Court in the
standing area have in fact been compelled by the constitutional limitations upon
justiciability. I believe it will also become manifest by this showing that the
federal courts, in their interpretation of the "case or controversy" requirement,
have been sensitive to the need for a judicial forum to litigate certain grievances
that affect the population in general and might otherwise evade effective review.
Thus this bill simply is not needed to provide access to the federal judicial
process for parties who can demonstrate some personal injury and a stake in
the outcome of a controversy stemming from a more generalized grievance. I
respectfully suggest that it is preferable to allow the law of standing to continue
to develop as a decisional doctrine without legislative intervention, in the absence
of any overriding legislative purpose that is being demonstrably unmet at present.

THE JUDICIAL DOCTRINE OF STANDING

The doctrine of standing has been defined as one element of justiciability.'As such, it has been recognized as having two distinct aspects. The first of theseis, of course, constitutional.' The second has been commonly described as the"prudential" aspect of standing, which consists of -discretionary doctrines aimedat prudently managing judicial review of the legality of public acts." 6 The spon-sors of S. 680 assert that this bill is intended to eliminate certain prudentialdoctrines of standing, which have been formulated in four decisions of theSupreme Court to be discussed in greater detail hereafter, without interferingwith those aspects of the standing doctrine based directly upon constitutionalrequirements and thus capable of alteration only via constitutional ammendment.7I believe, however, that the changes that this bill would make in federalstanding requirements may well be unconstitutional, entirely apart from thequestion whether it is wise to interfere with the courts' use of prudential stand-ing doctrines. Indeed the distinction between the constitutional and prudentialaspects of standing has never been well defined, and the Supreme Court hassaid that these prudential aspects are a "rule of self restraint" formulated by

3 See 13 Wright, Miller and Cooper, Federal Practice and Procedure: Jurisdiction§ 3531 at 199-200 (1975). The complaint need only allege facts sufficient to providestanding under Article III, and such facts are, of course, open to contest at trial. SeeGladstone Realtors v. Village of Bellwood, 41 U.S. 914, 115 (1979).Id. at 221, and 230-233.
"Justiciability is the term of art employed to give expression to [the] dual limita-tion placed upon federal courts by the case and controversy doctrine," deriving from Art.III, sec. 2 of the Constitution as a limitation upon the federal judicial power. Congres-sional Research Service, The Constitution of the United States: Analysis and Interpreta-tion, S. Doc. No. 92-82, 92nd Cong., 2d Sess. 633 (1972).

6 13 Wright, Miller and Cooper, Federal Practice and Procedure: Jurisdiction § 3531at 176 (1975).
7 See 125 Cong. Rec. at S2823 (remarks of Senator Kennedy).
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the courts that is complementary to and not always clearly distinguished from
the constitutional limitations of Article III. Barrows v. Jackson, 346 U.S. 249,
225 ( . 9o3 ).8 The Constitutional power 0 c the C‘)ngress to alter the established
requirements of standing was considered in Trailicante v. Metropolitan Life Ins.
Co., 409 U.S. 205 (1972), wherein it was held that Congress may define standing
as broadly as permitted by Article III of the Constitution.' It is first necessary
to consider the nature of the limits thus imposed upon the congressional power
to alter standing requirements by legislation.

Standing is distinguishable from the overall concept of a court's jurisdiction
because it focuses, not upon the issues that may be adjudicated, but upon the
(west ion of which parties may be i ermined to raise such issues in court for
judicial resolution." The requirement for standing to sue has been classically
stated as the need for the plaintiff in a civil action to establish a prime facie
case of injury to some form of legally protected right. Joint Anti-Fascist Refugee
C9inm. v. McGrath, 341 U.S. 23. 4O-4, I 95.j. Tile Supreme Court held in
this case that these organizations had standing to contest their designation by
the Attorney General as Communist on a list of so-designated groups prepared
and distributed by him under the authority of an executive order. The opinion
of Mr. Justice Burton in announcing the Court's judgment stated:

". . . The touchstone to justiciability is injury to a legally protected right
and the right of a bona fide charitable organization to carry on its work, free
from defamatory statements of the kind discussed, is such a right." 351 U.S.
at 140-41.

This constitutional requirement to show an injury or grievance in fact has
been variously described in judicial decisions. One of the most common analyses
speaks in terms of achieving the necessary adverseness between the parties and
a stake in the outcome to ensure vigorous litigation and the resultant sharpening
of the issues appropriate for judicial decision under the "case or controversy"
requirement of Article III. Mr. Justice Frankfurter in a concurring opinion in
the Joint Anti-Fascist Refugee Committee case, supra, wrote that "adverse per-
sonal interest" would ordinarily be "sufficient to meet constitutional standards
of justiciability" in cases in which specific subject-matter jurisdiction is given
to the courts by act of Congress. 341 U.S. at 151.
A relationship has also been recognized between the Article III requirement

of a case or controversy as the predicate for judicial artion and the guiding con-
stitutional conception of a separation of governmental powers.' In Baker v. Carr,
369 U.S. 186 (1962), the Supreme Court summarized the "gist" of the various
considerations and tests of standing as amounting to whether there is "such a
personal stake in the outcome of the controversy as to assure that concrete ad-
verseness which sharpens the presentation of issues upon which the court so
largely depends for illumination of difficult constitutional questions[.}" 369 U.S.
at 204. In holding that voters have standing to challenge a state statute appor-
tioning the legislature so as to afford representation to counties without regard
to their proportion of the state's population, the Court recognized that the stand-
ing inquiry had frequently been extended by courts to a consideration of the
merits in order to verify whether the particular plaintiffs had actually been in-
jured by a deprivation of legal rights. It determined that no such preliminary
inquiry as to the merits of the case is necessary, so long as the plaintiffs' allega-tions are such as to entitle them to any relief which might be granted by thecourt upon an eventual finding of legally cognizable injury. 369 U.S. at 208.

Subsequent to the decision in Baker v. Carr, a significant expansion has oc-curred in the constitutional basis for standing through a judicial extension ofstanding to organizations seeking to uphold the rights of their members andothers 12 to vindicate interests not formerly recognized by the courts. This trend

8 Accord, Duke Power Co. V. Carolna Environmental Study Group, Inc., 438 U.S. 59,80-81 (1978). Cf. Gladstone Realtors V. Village of Bellwood, 441 U.S. 91, 99-100 (1979).Accord, id. at 100 and 109. In Scenic Hudson Preservation Conf. v. Federal Power„Comm., 354 F.2d 608 (2nd Cir. 1965), it was said that "a 'case' or 'controversy' whichIs otherwise lacking cannot be created by statute .
Flast v. Cohen, 392 U.S. 83.99 (1968).

n Id. at 92. 96. The decision in the Float case seems to conclude that the separationof powers is not the ultimate rationale for the standing doctrine. 392 U.S. at 100-101.
12 In Griswold V. Connecticut, 381 U.S. 479 (1965), it was held that the Executive Di-rector and Medical Director of the Planned Parenthood League of Connecticut, who hadbeen convicted of violating a state criminal statute prohibiting assistance to marriedpersons in obtaining contraceptive devices, had standing, in a suit to enjoin the enforce-ment of such statute, to raise the constitutional right to privacy of the married peoplewhom they had counseled.
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was presaged in respect to judicial review of administrative agency action by
the decision of the Court of Appeals for the Second Circuit in Scenic Hudson
Preservation Cont. v. Federal Power Commission, 354 F.2d 608 (2nd Cir. 1965),
cert. denied, 384 U.S. 941 (1966), in which it was held that " (t)he 'case' or 'con-
troversy' requirement of Article III, § 2 of the Constitution does not require that
an 'aggrieved' or 'adversely affected' party have a personal economic interest."
354 F.2d at 615.1' The Supreme Court discussed the extension of standing to par-
ties claiming injury of a noneconomic nature to interests which are widely shared
in Sierra Club v. Morton, 405 U.S. 727 (1972). In denying standing to the Sierra
Club in proceedings against Interior Department officials with respect to the use
of a national park, Mr. Justice Stewart in a plurality opinion acknowledged the
existence of a trend toward recognizing that injuries other than economic harm
may form the basis for judicial review and that injuries which are widely shared
are not necessarily insufficient for this purpose. This opinion further stated:

". . . It is clear than an organization whose members are injured may rep-
resent those members in a proceeding for judicial review." 405 U.S. at 739.

This modern view of the constitutional requisites for standing to redress gen-
eralized noneconomic injuries affecting major segments of the public was ap-
plied by the Supreme Court in United States v. Students Challenging Regulatory
Agency Procedures (SCRAP). 412 U.S. 669 (1973), upholding the lower court's
denial of an attack upon the standing of several environmental groups, including
an unincorporated association of law students, to enjoin enforcement of Inter-
state Commerce Commission orders allowing railroad carriers to collect sur-
charges on freight rates. This decision distinguished the Sierra Club case on
the ground that the Sierra Club had failed to allege that it or its members would
actually be affected by the development of the national park which was sought
to be enjoined. "Here, by contrast, the appellees claimed that the specific and
allegedly illegal action of the Commission would directly harm them in their use
of the natural resources of the Washington Metropolitan Area." 412 U.S. at 687.
The court strongly reiterated the conclusion that standing may not be denied
simply because many people have suffered the same Injury:

". . . To deny standing to persons who are in fact injured simply because
many others are also injured, would mean that the most injurious and wide-
spread Government actions could be questioned by nobody. We cannot accept
that conclusion." 412 U.S. at 688.

Nor was the Supreme Court deterred in the SCRAP case by the somewhat
attenuated nature of the line of causation between the plaintiffs and the injury
claimed as the basis for their standing to sue. It was contended that members
of the plaintiff environmental groups would be affected in their enjoyment of
natural resources in the Washington area because a general freight rate increasewould allegedly cause increased use of nonrecyclable commodities requiring the
increased consumption of natural resources, and the court agreed that such an
injury could provide the basis for standing if these allegations could be proved.Similarly in Hunt v. Washington State Apple Advertising Comm., 432 U.S.333 (1977), a state promotional agency was afforded standing to raise the in-terests of that state's apple growers in a lawsuit against another state challeng-ing its regulation of the identification by grade of apples shipped into that state.This decision was premised on the basis that, although the agency was not avoluntary membership association such as the various environmental groupsthat have been granted standing to raise the legal rights of their members, itfunctioned as the representative of the growers in speaking for their industryand promoting their product. Further, the Commission's annual financial assess-ment of the growers could be adversely affected by a contraction in apple salpsresulting from the operation of the statute in question."
From this discussion the conclusion emerges that the constitutional requisitesfor standing to sue have been more freely interpreted by the Judiciary in recentyears and that the courts have in fact already accommodated many of the con-cerns enumerated by the sponsors of S. 680. The courts have been opened to liti-gants seeking to redress injuries outside of the traditional categories and, under

13 Accord, Office of Communication of the United 'Church of Christ v. Federal Com-munications Comm., 359 F.2d 994 (D.C. Cir. 1966), holding with respect to administra-tive proceedings that standing to intervene in FCC broadcast license renewal hearings isnot limited to parties making the traditional showings of electrical interference or eco-nomic injury, but extends as well to responsible representatives of the listening public." S ee also Boston Stock Exchange v. State Tax Comm., 429 U.S. 318, 320 n.3 (1977),and Meek V. Pittenger, 421 U.S. 349, 355 n.5 (1975).
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certain circumstances, to vindicate the rights of others, so long as the plaintiff
can show at least a minimal individual stake in the controversy and a substantial
connection (apart from merely the context of the instant litigation) with the
third parties who are sought to be represented. At the same time that they have
been reinterpreting the constitutional contours of standing, however, certain court
decisions have also engrafted upon them the so-called "prudential" limitations of
the standing doctrine. These prudential aspects will be examined below in the
context of analyzing section 3 of S. 680.

Parenthetically one further facet of the standing question should be mentioned
under the heading of constitutional considerations. The standing of citizens to
sue on the basis solely of their status as taxpayers raises some unique issues."
This aspect of standing, however, need not be further considered in connection
with S. 680. Proposed section 1591 (2 ) , which would be added to title 28 by sec-
tion 3 of this bill, expressly disclaims any legislative intention to affect the stand-
ing of persons to sue as taxpayers or to challenge agency action which affects
liability under the revenue laws.

ANALYSIS OF PROPOSED 28 U.S.C. SECTION 1591 (1)

Section 3 of S. 680 would enact into law a new chapter of title 28 consisting of
a single section on the subject of standing to sue in the courts of the United States.
It will first be observed that this new section 1591 would apply only to lawsuits of
a public nature in which the United States, a state or local governmental entity,
or an officer or agency of the United States or of such an entity, is named as
defendant in an action based in whole or in part upon an act or omission alleged to
be in violation of the Constitution or laws of the United States. This limitation in
the scope of the proposed statute on standing does not appear to be significant,
inasmuch as substantial questions on the existence of standing to sue are unlikely
to arise in any other context than this." In a wholly private action the question
whether the plaintiff has standing to sue is typically subsumed in the determina-
tion of whether the court has subject-matter jurisdiction in the case. These facts
were recognized by the Department of Justice in testimony upon a predecessor
bill, S. 3005 in the 95th Congress."
Proposed section 1591 (1) (a) would preclude a federal court from dismissing an

action within the above-described category of lawsuits on the ground that the
plaintiff lacks standing because the injury that he alleges is shared by all or by a
large class of persons. The introductory statement of Senator Howard Metzen-
baum cites the case of Schlesinger v. Reservists Committee to Stop the War, 418
U.S. 208 (1974 ) , as a prudential canon of standing, fashioned by the courts, which
would be annulled by this subsection of the proposed legislation. It was stated
that the Supreme Court in this ease took "the anomalous position of denying relief
to a meritorious claim simply because the injury is shared by many Americans."'
In fact it has been shown in the foregoing discussion that the courts have become
increasingly sensitive to the need for the redress of just such grievances, as enun-
ciated by the Supreme Court in United States v. SCRAP, supra.

Further, a close reading of the Schlesinger ease reveals what I respectfully
submit is a basic misconception in Senator Metzenbaum's characterization. The
holding in this case, that respondents lacked standing either as citizens or tax-
payers to proceed against the Secretary of Defense for a court order to remove
from the Armed Forces Reserve all members of Congress belonging thereto, was
firmly based upon constitutional considerations of standing and was by no means
merely a "prudential" decision. In writing for the Court, the Chief Justice of the
United States focused, not upon the widespread effect of the alleged injury on

,5The traditional rule was that a federal taxpayer is without standing to challenge
the constitutionality of a federal statute. Frothingham v. Mellon, 262 U.S. 447 (1923).
This rule was modified in Flast v. Cohen, 392 U.S. 83 (1968), in which it was held that a
citizen qua taxpayer may constitutionally challenge government programs on this standing
ground alone if he has a sufficient personal stake in the outcome of the case and there
is a "logical nexus" between the status of taxpayer and the claim sought to be (1974).

le See 13 Wright, Miller and Cooper, Federal Practice and Procedure: Jurisdiction
3531 at 176 (1975), and Congressional Research Service, The Constitution of the

United States: Analysis and Interpretation., S. Doc. No. 92-82, 92nd Cong., 2d Sess. 636
(1972).
"Statement of Paul Nejelski, Deputy Assistant Attorney General, Office for Improve-

ments in the Administration of Justice, before the Senate Judiciary Subcommittee on
Citizens and Shareholders' Rights and Remedies on August 16, 1978. In this testmony
the Justice Department supported "the limited approach incorporated in S. 3005' as
a method to improve citizen access to the courts. Hearing transcript at p. 19.

18 125 Cong. Rec. at S2821 (daily ed. Mar. 15, 1979).



178

numerous persons, but rather upon the failure of the claimants to allege any
injury sufficiently concrete to lay the basis for an adjudication under Article III.
418 U.S. at 217, 220." The constitutional basis for this ho.lding Is plain from
the Chief Justice's conclusion:

"... In some fashion, every provision of the Constitution was meant to
serve the interests of all. Such a generalized interest, however, is too abstract
to constitute a 'case or controversy' appropriate for judicial resolution." 418
U.S. at 227.

I would respond to Senator Metzenbaum's position by observIng that the federal
courts. as demonstrated above, have been w;11'ng to hterpret the constitutional
requirements of standing to offer a judicial forum for the redress of injuries
having widespread effect, when such injuries are sufficiently defined and when
those seeking to raise them can show a direct effect upon themselves from the
matters to be litigated.' In Craig v. Boren, 429 U.S. 190 (1976), for example,
the Supreme Court held that a licensed vendor of 3.2% beer had standing to
contest, on equal protection grounds, the enforcement of a state statute prohibit-
ing the sale of such beer to males under the age of 21 and to females under 18.
Mr. Justice Brennan here concluded in his opinion for the Court that vendor had
incurred "injury in fact" from the operation of the statute, sufficient to meet
the constitutional requirements affording standing, because she would suffer
direct economic injury to her business if she heeded the duties imposed by the
statute or would be subject to legal sanctions if she failed to heed them. It was
further held that the vendor, in exercising her standing to sue, could assert
"those concomitant rights of third parties [i.e., males between the ages of 18
and 211 that would be 'diluted or adversely affected' should her constitutional
,hatenge fail and the statutes lernain in oice. . . . Ac,ordingly. vendors and
those in like positions have been uniformly permitted to resist efforts at restrict-
ing their operations by acting as advocates of the rights of third parties who seek
access to their market or function." 429 U.S. at 195.'
Thus the concern that litigation of issues affecting the public at large is being

foreclosed by the courts does not api ear to be justiticd in fact. The trend of the
case law indicates that the courts have granted standing to hear such eases on a
generous basis, limited only by their perception of the constitutional limitations
upon justiciability. As Mr. Justice Powell wrote in Warth v. Seldin, 4422 U.S.
490 (1975), "the Court has held that when the asserted harm is a 'generalized
grievance' shared in substantially equal measure by all or a large class of citizens,
that harm alone normally does not warrant exercise of jurisdiction." (Emphasis
supplied.) 2' The premise upon which the sponsors of S. 680 have advocated the
enactment of proposed 28 U.S.C. § 1591(1) (a) appears to be effectively rebutted
by the following language of Mr. Chief Justice Burger writing for the Supreme
Court:

. Our system of government leaves many crucial decisions to the
political processes. The assumption that if respondents have no standing to
sue, no one would have standing, is not a reason to find standing." Sch,le-
singer v. Reservists Comm. to Stop the War, supra, at 227.
"It can be argued that if respondent is not permitted to litigate this issue,

no one can do so. In a very real sense, the absence of any particular individ-
ual or class to litigate these claims gives support to the argument that the
subject matter is committed to the surveillance of Congress, and ultimately

19 Although this decision does refer to "the necessarily abstract nature of the injuryall citizens share," it seems clear that the court did not view the injury as unsatisfactor-ily abstract merely because of its generalized effect but rather because of its lack ofspecificity. The quoted language seems to be intended only as an observation that griev-ances affecting the general public, rather than any identifiable individual or group,frequently tend to be too ill-defined to provide the concrete injury needed to afford aconstitutional basis for standing.
2° See Warth v. Seldin, 422 U.S. 490, 501 (1975), and Laird v. Tatum, 408 U.S. 1, 13(1972).
21 Accord, Carey v. Population Servicee International, 431 U.S. 678, 682-684 (1977),In which the Supreme Court recognized the standing of a mail-order retail seller of non-medical contraceptive devices to challenge the constitutionality of a state criminal lawaffecting the sale, distribution, and advertisement of contraceptives.22 The fact that this position is firmly based upon constitutional considerations isemphasized by the sentence that follows: "Second, even when the plaintiff has allegedinjury sufficient to meet the 'case or controversy' requirement, this court has held thatthe plaintiff generally must assert his own legal rights and interests. . . ." 422 U.S. at499.
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to the political process. Any other conclusion would mean that the Founding
Fathers intended to set up something in the nature of an Athenian demo-
cracy or a New England town meeting to oversee the conduct of the National
Government by means of lawsuits in federal courts. . . . I ack of standing
within the narrow confines of Art. III jurisdiction does not impair the
right to assert his views in the political forum or at the polls. . . .
". . . The acceptance of new categories of judicially cognizable injury has

not eliminated the basic principle that to invoke judicial power the claimant
must have a 'personal stake in the outcome,' . . . or a 'particular, concrete
injury,' . . . or 'a direct injury'.. . ; in short, something more than 'generalized
grievances' . . . ." United States v. Richardson, 418 U.S. 166, 179-180 (1974).

Subsection ( b) of proposed section 1591(1) would preclude a federal court
from dismissing an action for lack of standing because the defendant's conduct
that forms the basis for the complaint is not or may not be the primary cause
of the injury complained of. Senator Metzenbaum's statement suggests that this

r inn of S. 680 -would chano.e the frequently critif-i7ed result' in the ease of
Linda R. S. v. Richard D., 410 U.S. 614 (1973). This Supreme Court decision
held that the mother of an illegitimate child had no standing to enjoin the
district attorney from failing to prosecute the child's father for non-support
under a state statute imposing criminal penalties upon parents who fail to sup-
port their children.'s This denial of standing was grounded upon the failure to
make a sufficient showing of a "direct nexus between the vindication of [the
aprellant's] interest and the en for-ement of the State's criminal laws." Great
stress was laid upon the fact that this issue arose "in the unique context of a
challenge to a criminal statute," and the Court seemed to view this aspect of
standing to challenge the application of criminal laws as necessitating separate
treatment and analysis in the same manner as taxpayer standing, citing Flast v.
Cohen, 392 U.S. 83 (1968).
It seems apparent therefore that this case must be viewed as separate and dis-

tinct from the main line of standing cases because it involved a criminal statute.
Thus the Supreme Court applied different treatment from other cases invoking
more typical manifestations of the standing issue (which is preeminently a doc-
trine for civil application and thus foreign to the criminal law in most contexts).
In explaining this case, I would elevate this consideration above the matter of
injury causation upon which the sponsors of S. 680 have focused:

"... Stanoing was denied, with the surprising assertion that there was no
adequate claim that the lack of support payments was a 'direct' injury result-
ing from failure to prosecute. More usefully, the Court said that a private
citizen lacks a 'judicially cognizable interest' in the prosecution of another.
This lack of judicial intervention seems well founded, not in the lack of direct
interest, but in a host of special reasons surrounding criminal penalties."
13 Wright, Miller and Cooper, Federal Practice and Procedure: Jurisdiction
§ 3531 at 229 (1975).

The facet of injury causation is discussed in a single paragraph of the Court's
opinion, which comments upon the lack of a showing that the appellant's failure
to receive child support payments would actually be cured by the granting of
the requested relief and the resulting enforcement of the criminal statute. It was
noted that this would most likely result merely in the jailing of the father with-
out effectively redressing the actual financial injury complained of. 410 U.S. at
618. While it was observed that the failure to make this showing casts doubt upon
the directness of the injury alleged, the above statement does not appear to con-
stitute the primary rationale for the Court's holding. It is doubtful that this por-
tion of the opinion should even be characterized as a "prudential" rule of stand-
ing, as the bill implies. In any event, this subsection of S. 680 appears largely
superfluous because its enactment would not necessarily have changed the out-
come of Linda R. S. v. Richard D. or of other past or future suits. Even if the sub-
section were amended to address more directly the matter of standing to contest
criminal law enforcement, this change might not result in any greater effect, since
it could be argued that this principle of standing is not merely a prudential rule

23 The state courts had construed this statute to apply solely to the parents of legiti-
mate children and to impose no duty of support on the parents of illegitimate children.
The appellant claimed that this interpretation constituted a "discriminatory applica-
tion" of the statute. 410 U.S. at 615.
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and changeable by the Congress but rather is constitutionally based, in the sense
that the challenger would not be able to demonstrate injury in fact to himself."
The third major subsection of proposed 28 U.S.C. § 1591 (1 ) provides that a

court shall not dismiss an action for lack of standing on the theory that the
injury alleged is not 'substantially likely" to be remedied or prevented by a
determination on the merits in the plaintiff's favor, if such determination may
"contribute in significant part" to such remedy or prevention. This part of the bill
is closely related to the immediately preceding subsection, as the discussion in
Linda R. S. v. Richard D. would suggest. It is not immediately clear from the lan-
guage employed what distinction is intended or how the courts would differen-
tiate between a determination that would be substantially likely to remedy the
alleged injury and one that may contribute in significant part to such remedy. The
decision that this portion of S. 680 seeks to reverse is Simon V. Eastern Kentucky
Welfare Rights Organization, 426 U.S. 26 (1976) , in which it was held that cer-
tain low-income individuals and organizations representing them were without
standing to judicially challenge the charitable tax-exempt status of hospitals
which refused to provide full service to indigent patients. In reaching this decision
the Supreme Court inquired "whether any individual respondent has established
an actual injury, or whether the respondent organizations have established actual
injury to any of their indigent members." 426 U.S. at 40. It concluded,

"... A federal court, properly cognizant of the Art. III limitation upon its
jurisdiction, must require more than respondents have shown before pro-
ceeding to the merits." 426 U.S. at 46.

The Court further relied in this case upon its earlier decision in Warth v.
Seldin, 422 U.S. 490 (1975), which clarifies that the denial of standing in these
eases rested firmly upon constitutional requirements and not upon the invocation
of any mere prudential rule. In the Warth case it was stated clearly that indirect-
ness of injury does not in itself deprive anyone of standing to sue or of prospects
for relief, thus contradicting the thesis of S. 680:

"... When a governmental prohibition or restriction imposed on one party
causes specific harm to a third party. ... the indirectness of the injury does
not necessarily deprive the person harme 1 of standing to vindicate his
rights.... But it may make it substantially more difficult to meet the mini-
mum requirement of Art. III: to establish that, in fact, the asserted injury
was the consequence of the defendant's actions, or that prospective relief will
remove the harm." 422 U.S. at 505.

The existence of a constitutional basis for these holdings is made explicit in
Gladstone Realtors v. Village of Bellwood, 441 U.S. 91 (1979 ) , wherein Mr. Justice
Powell observed as follows concerning the constitutional limitations upon legis-
lative expansion of the standing doctrine:

"Congress may, by legislation, expand standing to the full extent per-
mitted by Art. III, thus permitting litigation by one 'who otherwise would .be
barred by prudential standing rules.' Warth v. Seldin, supra at 501. In no
event, however, may Congress abrogate the Art. III minima: A plaintiff must
always have suffered 'a distinct and palpable injury to himself.' ibid., that
is likely to be redressed if the requested relief is granted. Simon v. Eastern
Kentucky Welfare Rights Org.. supra. at 38." 421 U.S. at 100.

Here again it my view that this legislation has focused upon noncrucial
language of various judicial decisions and has overlooked the constitutional
vequirements that ha', e consistently onr (1!ed the actual holdings of the
Supreme Court in resolving the issue of standing to sue. The view that litigants
are not about to be barred from receiving their day in court on account of some
technical inability to draw a connection between their injury and an under-
inclusive statutory seherne is again supported by the recent decision in Orr V.
Orr, 440 U.S. 268 (1979). The Supreme Court here found standing in a divorced
man to contest an Alabama statute which provided that husbands, but not
wives, may be required to pay alimony upon divorce, although the appellant had
not himself sought alimony from his ex-wife and the striking down of the statute

24 n Simon v. Eastern Kentucky Welfare Rights Organization, infra, the requirement
to establish causation of the claimed injury by the challenged conduct of the defendant
was imputed to the "case or controversy" limitation of Article III, thus explicitly placing
it on a constitutional rather than prudential basis. 426 U.S. at 41. Accord, Duke Power Co.
v. Carolina Environmental Study Group, Inc., 438 U.S. 59, 72-75 (1978).
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would not necessarily afford relief from his own liability to pay alimony. Mr.
Justice Brennan in this opinion noted:

" . . . In every equal protection attack upon a statute challenged as under-
inclusive, the State may satisfy the Constitution's commands either by
extending benefits to the previously disfavored class or by denying benefits
to both parties.... In this case, if held unconstitutional, the Alabama divorce
statutes could be validated by, inter alia, amendments which either (1)
permit awards to husbands as well as wives, or (2) deny alimony to both
parties. . . . Because we have no way of knowing how the State will in fact
respond, unless we are to hold that underinclusive statutes can never be
challenged because any plaintiff's success can theoretically be thwarted, Mr.
Orr must be held to have standing here." 440 U.S. at 272.

Subsection (d) of proposed section 1591 (1), as set forth in S. 680, would seek
to undo the supposed standing requirement that the plaintiff must allege an
injury "within the zone of interests to be protected or regulated by the applicable
statutes or constitutional provisions." In respect to this "zone of interests" con-
cept, Senator Metzenbaum has cited Association of Data Processing Service
Organizations, Inc. v. Camp, 397 U.S. 150 (1970). In this case sellers of data proc-
essing services sought standing under the Administrative Procedures Act, 5
U.S.C. §702, to challenge a ruling of the Comptroller of the Currency that
national banks might make data processing services available to other banks
and to bank customers. Standing was granted on the ground that bank com-
petitors had alleged economic injury from the challenged action and were argu-
ably within the zone of interests intended to be protected by the Bank Service
Corporation Act of 1962. It should be emphasized that the Supreme Court was
here construing statutes specifically addressing the regulation of banks and the
review of administrative agency action, in contrast to the situation where stand-
ing is sought to litigate a constitutional or legal claim arising outside of a specific
statutory scheme of economic regulation.
While Mr. Justice Douglas acknowledged in the Court's opinion that problems

of standing, apart from Article III questions and as resolved by the Court "for
its own governance, have involved a 'rule of self-restraint,'" (397 U.S. at 154),
It is apparent that this decision was fundamentally based upon the constitutional
criterion of a showing of economic injury. Indeed the "zone of interests" test
formulated here might be viewed as simply an alternative expression (appropri-
ate only in cases where the right to judicial review is grounded on a specific
statutory provision) referring to that basic tether between the injury alleged
and the remedy invoked, which has traditionally been considered essential to
produce an Article III "case" or "controversy" rather than an academic exer-
cise.' It has been observed that the actual application of this formula "will
allow standing to all but the most implausible assertions of interest." Even
the sponsors of S. 680 admit that the Supreme Court has never applied the "zone
of interests" test to deny standing to a plaintiff and that the lower courts have
rarely done so.'

Senator Metzenbaum contends that the "zone of interests" test has been widely
criticized as causing "undue confusion and unnecessary expenditure of judicial
time." This statement appears to be contradicted, however, by the fact that thedoctrine has very rarely been found to require a denial of standing and does notappear to be a substantial component of the standing doctrine, as compared withthe more direct and better defined constitutional requirements governing thisissue. In any event, it appears that the enactment of subsection (d) would havelittle practical effect, since it would be expected to alter the result in virtuallyno cases and would "repeal" a judicial formulation which has been useful per-haps primarily as a descriptive and explanatory device for more substantialcomponents of the standing doctrine.

25 In two footnotes to subseauent decisions, Mr. Chief Justice Burger noted the primaryof this showing and emphasized that standing in this case arose under a specific statute.United States v. Richardson, 418 U.S. 166, 176 n. 9 and Schlesinger v. Reservists Com-mittee to Stop the War, 418 U.S. 208, 227 n. 16.
28 See 13 Wright, Miller and Cooper, Federal Practice and Procedure: Jurisdiction§ 3531 at 203 (1975).
21 Id.
28 125 COng. Rec. at S 2822 (daily ed Mar. 15, 1979). E.g., Gladstone Realtors v.Village of Bellwood, 441 U.S. 91. 111-115 (1979), and Tar Analysts and Advocates v.Blumenthal, 566 F. 2d 130 (D.C. Cir. 1977), cert denied, 434 U.S. 1086.
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CONCLUSION

Although it has been said that the issue of standing is surrounded by "com-
plexities and vagaries" and is "'one of the most amorphous [concepts] in the
entire domain of public law,' " 29 the Judicial Conference does not believe that
the legislation currently being considered on this subject would do anything to
improve the present situation. I have attempted to demonstrate my belief that
the so-called "prudential" aspects of standing that S. 680 attempts to address are
for the most part either derivations or reformulations of ultimately unbending
Article III concepts. Any substantial attempt by the Congress to alter such
concepts would fail as an effort to legislatively amend the Constitution without
the proper resort to the amending process.
While portions of S. 680 may indeed be unconstitutional, its constitutionality

In the event of enactment is, as a practical matter, quite unlikely to be tested.
Judges would probably respond merely by avoiding any mention of the more
policy-oriented and prudential facets of the judicial standing formulation. For
this reason the sponsors' vision of resultant increasing litigation in the areas of
public policy is not likely actually to be realized, although the enactment of this
bill might, I suppose, offer some psychological impetus for the increased filing
of these sorts of cases by citizens.
Indeed the Supreme Court has most recently deemphasized these prudential

doctrines of standing and has declined to apply them outside of the special con-
text of taxpayer suits. In Duke Power Co. v. Carolina Environmental Study
Group, Inc., 438 U.S. 59 (1978), Mr. Chief Justice Burger wrote that the Supreme
Court "cannot accept the contention that, outside the context of taxpayers' suits.
a litigant must demonstrate anything more than injury in fact and a substantial
likelihood that the judicial relief requested will prevent or redress the claimed
injury to satisfy the 'case or controversy' requirement of Art. III." Apart from
situations where rights of third parties are implicated, this opinion concluded
that "the basic practical and prudential concerns underlying the standing doc-
trine are generally satisfied when the constitutional requisites are met." 438 U.S.
at 79-81.
Thank you for offering me the opportuntiy to submit the foregoing statement

in support of the Judicial Conference position opposing the enactment of S. 680.
I shall be pleased to offer any additional assistance which might be desired by
the Judiciary Committee in its consideration of this legislation.

29 Fiala v. Cohen, 392 U.S. 83, 98-99 (1968).
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Additional Submissions of Senator Metzenbaum

GLADSTONE, REALTORS v. VILLAGE OF BELLWOOD
CI, as 99 S.Ct. 16.01 (1979)

and of his profound influence in the impar-
tation of our society's values. Are the at-
tributes of an attorney any the less? He
represents us in our critical courtroom con-
troversies even when citizenship and loyalty
may be questioned. He stands as an officer
of every court in which he practices. He is
responsible for strict adherence to the an-
nounced and implied standards of profes-
sional conduct, to the requirements of
evolving ethical codes, and for honesty and
integrity in his professional and personal
life. Despite the almost continuous criti-
cism leveled at the legal profession, he, too,
is an influence in legislation, in the commu-
nity, and in the role model figure that the
professional person enjoys.' The Court spe-
cifically recognized this in In re Griffiths:

"Lawyers do indeed occupy profession-
al positions of responsibility and influence
that impose on -them duties correlative
with their vital right of access to the
courts. Moreover, by virtue of their pro-
fessional aptitudes and natural interests,
lawyers have been leaders in government
throughout the history of our country."
413 U.S., at 729, 93 S.Ct., at 2858.9

If an attorney has a constitutional right
to take a bar examination and practice law,
despite his being a resident alien, it is im-
possible for me to see why a resident alien,
otherwise completely competent and quali-
fied, as these appellees concededly are, is
constitutionally disqualified from teaching
in the public schools of the great State of
New York. The District Court expressed it
well and forcefully when it observed that
New York's exclusion "seems repugnant to
the very heritage the State is seeking to

8. See also Stockton v. Ford, 11 How. 232, 247,
13 L.Ed. 676 (1851); Hickman v. Taylor, 329
U.S. 495, 514-515, 67 S.Ct. 385, 395, 91 L.Ed.
451 (1947) (concurring opinion); Schware v.
Board of Bar Examiners, 353 U.S. 232, 247, 77
S.Ct. 752, 760, 1 L.Ed.2d 796 (1957) (concurring
opinion); In re Sawyer, 360 U.S. 622, 668, 79

• S.Ct. 1376, 1399, 3 L.Ed.2d 1473 (1959) (dis-
senting opinion); J. Story, Miscellaneous Writ-
ings, Value and Importance of Legal Studies,
503-549 (W. Story ed., 1972); H. Stone, The
Pulilic Influence of the Bar, 48 Harv.L.Rev. I
(1934); W. Brennan, Jr., The Responsibilities of
the Legal Profession (1967); A. de Tocqueville,
Democracy in America 321-331 (Schocken ed.

inculcate." 417 F.Supp. 913, 922 (SDNY
1976).

I respectfully dissent.

GLADSTONE, REALTORS, et
al., Petitioners,

V.

VILLAGE OF BELLWOOD et aL

No. 77-1493..

Argued Nov. 29, 1978.

Decided April 17, 1979.

'Actions by area residents and a village
charged real estate brokers and sales per-
sonnel with "steering" prospective home
buyers to different residential areas accord-
ing to race, in violation of the Fair Housing
Act and Civil Rights Act of 1866. A sum-
mary judgment of dismissal was affirmed
in part and reversed in part, and remanded,
by the Court of Appeals, Seventh Circuit,
569 F.2d 1013. On writ of certiorari, the
Supreme Court, Mr. Justice Powell, held
that: (1) standing under the Fair Housing
Act section providing for enforcement, by
civil action in United States district court,
of rights granted by specified sections of
the Act is as broad as is permitted by the

1961); J. *Rogers, The Lawyer in American Pub-
lic Life, in Morrison Foundation Lectures 40, 61
(1940). ,

9. In order to keep attorneys on the nongovern-
mental 'side of the classification.line, the Court
continued:

"Yet, they are not officials of government by
- virtue of being lawyers. Nor does the status of
holding a license to practice law place one so
close to the core of the political process is to

, make him a formulator of government policy."
- 413 U.S., at 719, 93 S.Ct., at 2858.
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§§ 3604, 3610, 3610(c, d), 3612; Civil Rights

Act of 1964, §§ 706 et seq., 706(b), (f)(1, 2)

as amended 42 U.S.C.A. §§ 2000e-5 et seq.,

2000C -5(c), 2000e -5(f)(1, 2).

7. Statutes c=219(1)

Agency's interpretation of statute ordi-

narily commands considerable deference.

Civil Rights Act of 1968, §§ 810, 812, 42

U.S.C.A. §§ 3610, 3612.

8. Civil Rights 0=13.6
Standing under Fair Housing Act sec-

tion providing for enforcement, by civil ac-
tions in United States district court, of
rights granted by specified sections of Act
is, like standing under Fair Hoilsing Act
section providing for aggrieved person's en-
forcement of rights granted by Fair Hous-
ing Act provisions generally, as broad as is
permitted by judicial article of the Consti-
tution. Civil Rights Act of 1968, §§ 810,
812, 42 U.S.C.A. §§ 3610, 3612;- U.S.C.A.
Const. art. 3, § 1 et seq.

9. Federal Courts (2=460 ,
In resolving issue of standing, Supreme

Court would, as did courts below and par-
ties themselves, arrPpt as true all material
allegations of complaint and facts contained
in discovery materials, and would construe
complaint in favor of. complaining party.

10. Civil Rights 1=13.6 -
Upon allegations that sales practices of

real estate brokerage firms and employees
had actually begun to rob village of its
racial balance and stability, village had
standing to challenge legality of such con-
duct under Fair Housing Act. Civil Rights
Act of 1968, §§ 801 et seq., 810, 812, 42
U.S.C.A. §§ 3601 et seq., 3610, 3612; U.S.C.
A.Const. art. 3, § 1 et seq.

11. Civil Rights 1=13.12(3)
Complaint alleging only that violations

of Fair Housing Act caused harm to partic-
ular area and its residents showed no stand-
ing on part of individual plaintiffs who
resided el§ewhere- Civil Rights Act of

• The syllabus constitutes no part of the opinion
of the Court but has been prepared by the
Reporter of Decisions for the convenience of

1603

1968, §§ 810, 812, 42 U.S.C.A. §§ 3610, 3612;

U.S.C.A.Const. art. 3, § 1 et seq.

12. Civil Rights .:3-13.12(3)

Complaint alleging that Fair Housing
Act violations by real estate brokerage
firms and employees were depriving plain-

tiff residents of village of "social and pro-
fessional benefits of living in an integrated
society" although complaint defined com-
munity in terms of city blocks in suburban
neighborhood rather than, apartment build-
ings, was sufficient allegation, of injury to
plaintiff individual residents of the describ-
ed area, to confer standing, subject to re-
quirements of proof of "distinct and palpa-
ble injury", to which nature and extent of
business of the real estate brokers would be
relevant. Civil Rights Act of 1968, §§ 810,
812, 42 U.S.C.A. §§ 3610, 3612; U.S.C.A.
Const. art. 3, § 1 et seq.

13. Federal Civil Procedure 1=103

Standing is generally matter dealt with
at earliest stages of litigation, usually on
pleadings, but it sometimes remains to be
seen whether factual allegations of com-
plaint necessary for standing will be sup:-
ported adequately by evidence adduced at
trial. U.S.C.A.Const. art. 3, § 1 et seq.

Syllabus*

Section 812 of the Fair Housing Act of
1968 (Act) provides that the rights granted
by § 804 against racial discrimination in the
sales or rental of housing "may be enforced
by civil actions in appropriate United States
district courts." Respondents (the village
of Bellwood, one Negro and four white resi-
dents of Bellwood, and one Negro resident
of a neighboring municipality) brought sep-
arate actions in District Court under § 812
against petitioners (two real estate broker-
age firms and certain of their employees)
alleging that they had violated § 804 by
"steering" prospective Negro homeowners
toward a specified 12- by 13-block integrat-
ed area ("target" area) of Bellwood and by

the reader. See United States v. Detroit Tim-
ber & Lumber Co., 200 U.S. 321, 337, 26 S.Ct.-
282, 287, 50 L.Ed. 499.
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judicial article of the Constitution; (2) upon
allegations that such realty sales practices
had actually begun to rob the village of its
racial balance and stability, the village had
standing to challenge legality of such con-
duct under the Act; (3) complaint alleging
that violations of the Act caused harm to
particular area and its residents showed no
standing on part of individual plaintiffs
who resided elsewhere, and (4) complaint
alleging that violations by real estate bro-
kerage firms and employees were depriving
plaintiff residents of village of "social and
professional benefits of living in an inte-
grated society" was sufficient allegation of
injury to plaintiff individual residents of
the described area, to confer standing, sub-
ject to requirements of proof.
, Affirmed, subject to exception.
Mr. Justice Rehnquist dissented and

filed opinion in which Mr. Justice Stewart
joined.

1. Federal Civil Procedure 4=403
. Constitutional limits on standing elimi-
nate claims in which plaintiff has failed to
make out case or controversy between him-
self and defendant, and, in order to satisfy
judicial article of Constitution, plaintiff
must show that he personally suffered some
actual or threatened injury as result of
putatively illegal conduct of defendant.
U.S.C.A.Const. art. 3, § 1 et seq.

2: Federal Civil Procedure 0=403
Even when case falls within constitu-

tional boundaries, plaintiff may still lack
standing under prudential principles by
which judiciary seeks to avoid deciding
questions of broad social import where no
individual rights would be vindicated, and
to limit access to federal . courts to, those
litigants best suited to certain particular
claim, and, e. g., litigant normally must
assert injury peculiar to himself or to dis-
tinct group of which he is part, rather than
one Oared in substantially equal measure
by all or large class of citizens, and plaintiff
must also assert his own legal interests
rather than those of third parties. U.S.C.A.
Const. art. 3, § 1 et seq.

3. Federal Civil Procedure ,t=103

Congress by legislation may expand
standing to full extent permitted by judicial
article of Constitution, thus permitting liti-
gation by one who otherwise would be
barred by prudential standing rules, but in
no event may Congress abrogate judicial
article minima, and plaintiff must always
have suffered distinct and palpable injury
to himself that is likely to be redressed if
requested relief is granted. U.S.C.A.Const.
art. 3, § 1 et seq.

4. Civil Rights 03=43.6

That plaintiffs themselves had not been
granted substantive rights by Fair Housing
Act section did not determine whether they
could sue to enforce rights granted to oth-
ers by such section. Civil Rights Act of
1968, §§ 804, 812, 42 U.S.C.A. §§ 3604, 3612;
42 U.S.C.A. § 1982.

5.. Civil Rights t=13.9

Fair Housing Act section providing for
enforcement, by "person aggrieved," in fed-
eral district court, of rights granted is net
structured to keep complaints brought un-
der it from reaching federal courts, or even
to assure that administrative process runs
its full course, though such section does
appear to restrict access to federal courts in
one respect not paralleled by section provid-
ing for civil actions for enforcement of cer-
tain provisions, in that, to extent state or
local remedies prove adequate, complainant
under first-mentioned section is required to,
pursue them. Civil Rights Act of 1968,
§§ 801 et seq., 810, 812, 42 U.S.C.A. §§ 3601
et seq., 3610, 3612.

6. Civil Rights 4=)13.9

Fair Housing Act section providing for
enforcement, by "person aggrieved," in fed-
eral district court, of rights granted, unlike
section providing remedy for violation of
equal employment opportunity provisions,
does not provide effective administrative
buffer between federal courts and individu-
al complainants. Civil Rights Act of 1968,
§§ 804, 810, 810(c, d), 812, 42 U.S.C.A.
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steering white customers away from the

"target" area. It was further alleged that

Bellwood had been injured by having its

housing market wrongfully manipulated to

the economic and social detriment of its

citizens and that the individual respondents

had been denied their right to select hous-

ing without regard to race and had been

deprived of the social and professional ben-

efits of living in an integrated society.
Monetary, injunctive, and declaratory relief
was sought. Prior to bringing suit, the
individual respondents, purportedly but not
in fact seeking to purchase homes, had act-
ed as "testers" in an attempt to determine
whether petitioners were engaged in racial
steering. Four of the six individual respon-
dents reside in the "target" area. The Dis-
trict Court granted summary judgment for
the petitioners in both cases, holding that
respondents, who, had acted only as testers
and thus were at most indirect victims of
the alleged violations, lacked standing to
sue under § 812, which was limited to ac-
tions by "direct victims" of violations. The
Court of Appeals reveised and remb.nded,
holding that although the individual respon-
dents lacked standing in their capacity as
testers, they were entitled to prove that the
discriminatory Practices documented by
their testing deprived them, as residents of
the adversely affected area, orthe social
and professional benefits of living in an
integrated society; that the requirements
of Art. HI had been satisfied as to both the
individual respondents and respondent vil-
lage; that § 810 of the Act—which provides
that a "person aggrieved" by a violation of;
the Act may seek conciliation from the Sec-
retary of Housing and Urban Development
(HUD) and if conciliation fails bring suit in
district court—and § 812 provide alterna-
tive remedies available to precisely the
same class of plaintiffs; and that the con-
clusion in Trafficante v. Metropolitan Life
Ins. Co., 409 U.S. 205, 209, 93 S.Ct. 364, 366,
34 L.Ed.2d 415, that standing under § 810
extends "'as broadly as is permitted by
Article III,'" is applicable to cases brought
under § 812. Held:

1. The Court of Appeals correctly in-

terpreted §§ 810 and 812 as providing alter-

native remedies to precisely the same class

of plaintiffs, with the result that standing

under § 812, like that under § 810, is as

broad as is permitted by Art. III. Traffi-

cante, supra. This construction of the Act

is consistent with both its language and its

legislative history and with the interpreta-

tion of HUD, the agency primarily assigned

to implement and administer the Act. Pp.

1608-1613.

2. The facts alleged in the complaints

and revealed by initial discovery are suffi-

dent to provide standing to respondents

under Apt. III, except with respect to the

two individual respondents who do not re-

side within the "target" area, and thus

summary judgments for petitioners should

not have been entered. Pp. 1613-1616.

(a) If, as alleged, petitioners' sales
practices actually have begun to rob Bell-
wood of its racial balance and stability, the
village has standing to challenge the legali-

ty of that conduct. Pp. 1613-1614.

(b) The allegation that the "target"
area is losing its integrated character be-
cause of petitioners' conduct is sufficient to
satisfy Art. III with respect to the individu-
al respondents'who reside in that area. The
constitutional limits of these respondents'
standing to protest the intentional segrega-
tion of their community do not vary simply
because that community is defined in terms
of city blocks rather than, as in Trafficante,
supra, by reference to apartment buildings,
but rather are determined by the presence
or absence of a "distinct and palpable inju-
ry" to respondents. Mirth v. Seldin, 422
U.S. 490, 501,95 S.Ct. 2197, 2206, 45 L.Ed.2d
343. Moreover, to the extent that the com-
plaints allege economic injury to these re-
spondents resulting from a diminution in
the value of their homes due to petitioners'
conduct, convincing evidence of such a de- -
crease in value would be sufficient under
Art. III to allow standing to contest the
legality of that conduct: Pp. 1614-1616.

569 F.2d 1013, affirmed in part.
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Jonathan T. Howe, Chicago, Ill., for peti-
tioners.

F. Willis Caruso, Chicago, Ill., for respon-
dents.

Lawrence G. Wallace, Washington, D. C.,
for United States, as amicus curiae, by spe-
cial leave of Court.

Mr. Justice POWELL delivered the opin-
ion of the Court.

Title VIII of the Civil Rights Act of 1968,
82 Stat. 81, 42 U.S.C. § 3601 et seq., com-
monly known as the Fair Housing Act of
1968 (Act), broadly prohibits discrimination
in housing throughout the Nation. This
case presents both statutory and constitu-
tional questions concerning standing to sue
under Title VIII.

Petitioners in this case are two real es--
tate brokerage firms, Gladstone, Realtors
(Gladstone) and Robert A. Hintze, Realtors
(Hintie), and nine of their employees. Re-
spondents are the Village of Bellwood, a
municipal corporation and suburb of Chica-
go, one Negro and four white residents of
Bellwood, and one Negro resident of neigh-
boring Maywood. • During the Fall of 1975,

1. Section 812 provides in part:
"(a) The rights granted by sections 803, 804,

805, and 806 may be enforced by civil actions
in appropriate United States district courts
without regard to the amount in controversy
and in appropriate State and local courts of
general jurisdiction."

2. Section 804 provides: .
"As made applicable by section 803 and ex-

cept as exempted by sections 803(b) and 807, it
shall be unlawful— -
"(a) To refuse to sell or rent after the making

of, a bona fide offer, or to refuse to negotiate for
the sale or rental of, or Otherwise make una-
vailable or deny, a dwelling to any person be-
cause of race, color, religion, or national origin.
"(b) To discriminate againS1 any person in

the terms, conditions, or privileges of sale or
rental of a dwelling, or in the provision of
services or facilities in connection therewith,
because of race, color, religion, or national ori-
gin.

VILLAGE OF BELLWOOD
iv) (1578)
the individual respondents and other per-
sons consulted petitioners, stating that they
were interested in purchasing homes in the
general suburban area 'Of which Bellwood is
a part. Respondents were not in-fact seek-
ing to purchase homes, but were acting as
"testers" in an attempt to determine
whether petitioners were engaging in racial
"steering," 1. e., directing prospective home
buyers interested in equivalent properties
to different areas according to their race.

In October 1975, respondents commenced
an action under § 812 of the Act, 42 U.S.C.
§ 3612,1 against Gladstone and its employ-
ees in the District Court for the Northern
District of Illinois, alleging that they had
violated § 804 of Title VIII, 42 U.S.C.
§ 3604.2 Simultaneously, respondents filed
a virtually identical complaint against
Hintze and its salespeople in the same
court. The complaints, as illuminated by
subsequent discovery, charged that petition-
ers had steered prospective Negro home
buyers toward an integrated area of Bell-
wood approximately 12 by 13 blocks in di-
mension and away from other, predomi-
nately white areas. White customers, by
contrast, allegedly were steered away from
the integrated area of Bellwood. Four of
the six individual respondents reside in this
"target" area of Bellwood described in the

1605

"(c) To make, print, or publish, or cause to
be made, printed, or published any notice,
statement, or advertisement, with respect to
the sale or rental of a dwelling that indicates
any preference, limitation, or discrimination
based on race, color, religion, or national ori-
gin, or an intention to make any such prefer-
ence, limitation, or discrimination.
"(d) To represent to any-person because of

race, color, religion, or national origin that any
dwelling is not available for inspection, sale, or
rental when such dwelling is in fact so availa-
ble.
"(e) For profit, to induce or attempt to in-

duce any person to sell or rent any dwelling by
/representations regarding the entry or pros-pec-
tive entry into the neighborhood of a person or
persons of a particular race, color, religion, or
national origin."
Respondents also claimed that petitioners

had violated 42 U.S.C. § 1982.
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complaint.3 The complaints further alleged
that the "Village of Bellwood[) has been
injured by having [its] housing market . .
wrongfully and illegally manipulated to the,
economic 'and social detriment of the citi-
zens of [the) village," and that the individu-
al respondents "have been denied their
right to select housing without regard to
race and have been deprived of the social
and professional benefits of living in an
integrated society." App. 6, 99. Respon-
dents requested monetary, injunctive, and
declaratory relief.

Petitioners moved for summary judgment
in both cases, rguing that respondents had
"no actionable claim or standing to sue"
under the statutes relied upon in the com-
plaint, that there existed "no case or contro-
versy between the parties within the mean-
ing of Article III of the Constitution," and
that respondeds failed to satisfy the pru-
dential requirements for standing applica-
ble in the federal courts. App. 78, 143.

3. Respondent Perry is a resident of Bellwood,
but lives outside the area allegedly affected by
petitioners' steering practices. Respondent
Sharp lives in Maywood. These respondents
are Negroes.

4. Section 810 provides in part:
"(a) Any person who claims to have been

injured by a discriminatory housing practice or
who believes that he will be irrevocably injured
by a discriminatory housing practice that is
about to occur (hereafter "person aggrieved")
may file a complaint with the Secretary [of
HUM. . . -.- Within thirty days after re-
ceiving a complaint, or within thirty days after
the expiration of any period of reference under
subsection (c), the Secretary shall investigate
the complaint arid give notice in writing to the
person aggrieved whether he intends to resolve
it. If the Secretary decides to resolve the com-
plaint, he shall proceed to try to eliminate or
correct the alleged discriminatory housing
practice by informal methods of conference,
conciliation, and persuasion. . .

"(c) Wherever a State or local fair housing
law provides rights and remedies for alleged
discriminatory housing practices which are
substantially equivalent to the rights and reme-
dies provided in this title, the Secretary shall
notify the appropriate State or local agency of
any complaint filed under this title which ap-
pears to constitute a violation of such State or
local fair housing law, and the Secretary shall
take no further action with respect to such

The District Judge presiding over the case
against Gladstone and its employees decided
that respondents were not within the class
of persons to whom Congress had extended
the right to sue under § 812. The court
expressly adopted the reasoning of TOPIC
v. Circle Realty, 532 F.2d 1273 (CA9 1976); a
case involving facts similar to those here.
In TOPIC the Ninth Circuit decided that
Congress intended to limit actions under
§ 812 of the Act to "direct victims" of Title
VIII violations, even though under Traffi-
cante v. Metropolitan Life Insurance Co.,
409 U.S. 205, 93 S.Ct. 364, 34 L.Ed.2d 415
(1972), standing under § 810 4 of the Act
extends to the broadest class of plaintiffs
permitted by Art. III. Since the individual
respondents had been acting only as testers
and thus admittedly had not been steered
away from any homes they might have
wished to purchase, the court concluded
that they were, at most, only indirect vic-
tims of Gladstone's alleged violations of the

complaint if the appropriate State or local law
enforcement official has, within thirty days
from the -date the alleged offense has been
brought to his attention, commenced proceed-
ings in the matter, or, having done so, carries
forward such proceedings with reasonable
promptness. In no event shall the Secretary
take further action unless he certifies that in
his judgment, under the circumstances of the
particular case, the protection of the rights of
the parties or the interests of justice require
such action.
"(d) If within thirty days after a complaint is

filed with the Secretary or within thirty days
after expiration of any period of reference un-
der subsection (c), the Secretary has been un-
able to obtain voluntary compliance with this
title, the person aggrieved may, within thirty
days thereafter, commence a civil action in any
appropriate United States district court,
against the respondent named in the complaint,
to enforce the rights granted or protected by
this title, insofar as such rights relate to the
subject Matter of the complaint: Provided,
That no such civil action may be brought in any
United States district court if the person ag-
grieved has a judicial remedy under a State or
local fair housing law which provides rights
and remedies for alleged discriminatory hous-
ing praCtices which are substantially equivalent
to the rights and remedies provided in, this title.
•

•

•

•
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Act. As respondents' action was brought
under § 812, the court ruled that they
lacked standing under the terms of the Act.
The court did not discuss Gladstone's con-
tention that respondents lacked standing
under Art. III and the prudential limita-
tions on federal jurisdiction. The District
Judge presiding over the case against
Hintze adopted the opinion of the Gladstone
court as his own and also granted summary
judgment. -

The Court of Appeals for the Seventh
Circuit consolidated the cases for appellate
review. It first considered the significance
of the fact that the individual respondents
were merely testers not genuinely interest-
ed in purchasing homes. The court noted
that while this precluded respondents from
arguing that they had been denied their
right to selett housing without regard to
race, "the testers did . . . generate
evidence suggesting 'the perfectly permissi-
ble inference that [petitioners] have been
engaging, as the complaints allege, in the
practice of racial steering with all of the
buyer prospects who come through their
doors." 569 F.2d 1013, 1016 (1978) (empha-
sis in original). Thus, although the individ-
ual respondents lacked standing in their
capacity as testers, they were entitled to
prove that the discriminatory practices doc-
umented by their testing deprived them, as
residents of the adversely affected area, "of
the social and professional benefits of living
in an integrated society."

The Court of Appeals then turned to the
question whether the Art. III minima for
standing had been satisfied. Observing the
similarity between the allegations of injury
here and those accepted as constitutionally
sufficient in Trafficante, it concluded that
the individual respondents_had presented a
case or controversy within the meaning of
Art. III. The court also read the com-
plaints as-alleging economic injury to the
Village itself as a consequence of the
claimed racial segregation of a portion of

5. The Court of Appeals agreed with the District
Court that the Leadership Council for Metro-
politan Open Communities, also a plaintiff in

1607

Bellwood. Although this aspect of the case
was not directly controlled by Trafficante,
the court found that the requirements of
Art. III had been satisfied.6

-Having concluded that a case or contro-
versy within the meaning of Art. III was
before it, the Court of Appeals addressed
the District Court's ruling that § 812 of the
Act, unlike § 810, affords standing only to
those directly injured by the discriminatory
acts challenged. After considering the leg-
islative history and recent federal court de-
cisions construing these provisions, the
court concluded, contrary to the decision in
TOPIC v. Circle Realty, supra, that §§ 810
and 812 provide alternative remedies availa-
ble to precisely the same class of plaintiffs.
The conclusion of this Court in Trafficante
that standing under § 810 extends "as

• broadly as is permitted by Article III of the
Constitution," 409 U.S., at 209, 93 S.Ct., at
367, quoting Hackett v. McGuire Bros. Inc.,
445 F.24 442, 446 (CA3 1971), was seen as

• applicable to these cases brought under
§ 812. The Court of Appeals reversed the
judgments of the District Court and re-
manded for further proceedings.

Petitioners sought review in this Court.
We granted certiorari to resolve the conflict
between the decision of the Court of Ap-
peals in this case and that of the Ninth
Circuit in TOPIC, and to consider the im-
portant questions of standing raised under
Title VIII of the Civil Rights Act of 1968.
436 U.S. 956,98 S.Ct. 3068,57 L.Ed.2d 1120
(1978). With the-limitation noted below, n.
25, infra, we now affirm.

In recent decisions we have considered in
some detail the doctrine of standing in the-
federal courts. "In essence the question of
standing is whether the litigant is entitled
to have the court decide the merits of the
dispute or of particular issues. This inquiry
involves both constitutional limitations on
federal-court jurisdiction and prudential

the two actions in the District Court lacked
standing. 569 F.2d 1013, 1017 (1978). That

ruling has not been challenged in this Court.

72-708 0 - 81 - 13
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limitations on its exercise. . . . In

both dimensions it is founded in concern

about the proper-and properly limited-

role of the courts in a democratic society."

Warth v. Seldin, 422 U.S. 490, 498, 95 S.Ct.

, 2197, 2205, 45 L.Ed.2d 343 (1975). _

[1] The constitutional limits on standing
eliminate claims in which the plaintiff has

failed to make out a case or controversy
between himself and the defendant. In

order to satisfy Art. III, the plaintiff must
show that he personally has suffered some
actual or threatened injury as a result of
the putatively illegal conduct of the 'defend-
ant. Duke Power Co. v. Carolina Environ-
mental Study Group, 438 U.S. 59, 71, 98
S.Ct. 2620, 2630, 57 L.Ed.2d 695 (1978); Vil-
lage of Arlington Heights v. Metropolitan _
Housing Develop.ment Corp., 429 U.S. 252,
260-261, 97 S.Ct. 555, 560-561, 50 L.Ed.2d
450 (1977); Simon v. Eastern Kentucky
Welfare, Rights Org., 426 U.S. 26, 38, 96
S.Ct. 1917, 1924, 48 L.Ed.2d 450 (1976);
Mirth v. Seldin, supra 422 U.S., at 499, 95
S.Ct., at 2205; Linda R. S. v. Richard D., 410
U.S. 614, 617, 93 S.Ct. 1146, 1148,35 L.Ed.2d
536 (1973). Otherwise, the exercise of fed-
eral jurisdiction "would be gratuitous and

• thus inconsistent with the Art. III limita-
tion." Simon v. Eastern Kentucky Welfare
Rights Org., supra, 426 U.S., at 38,96 S.Ct.,
at 1924. -

[2] Even when a case falls within these
constitutional boundaries, a plaintiff may
still lack standing tinder the prudential
principles by which the judiciary seeks to

• avoid deciding questions of broad social im-
port where no individual rights would be
vindicated and to limit access to the federal
courts to those litigants best suited to as-
sert a particular claim. For example, a
litigant normally must assert an injury that
is peculiar to himself or to a distinct group
of which he is a part, rather than one
"shared in substantially equal measure by

.6. There are other nonconstitutional limitations
on standing to be applied in appropriate cir-

- . cumstances. See, e. g., Simon v. Eastern Ken-
tucky Welfare Rights Org., 426 U.S. 26, 39 n.
19,96 S.Ct. 1917, 1925 n. 19, 48 L.Ed.2d 450
(1976) ("the interest of the plaintiff, regardless

all or a large class of citizens." Warth v.

Seldin, supra, 422 U.S. at 499, 95 S.Ct. at

2205. He also must assert his own legal

interests rather than those of third parties.' '

Ibid. Accord, Arlington Heights v. Metro-

politan Housing Development Corp., supra,

429 U.S., at 263, 97 S.Ct., at 561.

[3] Congress may, by legislation, expand

standing to the full extent permitted by

Art. III, thus permitting litigation by one
"who otherwise would be barred by the
prudential standing rules." Warth v. Sel-
din, supra, 422 U.S., at 501, 95 S.Ct., at
2206. In no event, however, may Congress
abrogate the Art. III minima: A plaintiff
must always have suffered "a distinct and
palpable injury to himself," ibid., that is

, likely to be redressed if the requested relief

is granted. Simon v. Eastern Kentucky
Welfare Rights Org., supra, 426 U.S., at 88,
96 S.Ct., at 1924.

Petitioners have insisted throughout this
litigation that respondenti lack standing

under the terms of the Act- Their argu-
ment, which was accepted by the District
Court, is that while § 810 provides standing
to the fullest extent :permitted by Art. HI,
see 7'rafficante v. Metropolitan Life Insur-
ance Co., supra, 409 U.S., at 209,93 S.Ct., at
366, § 812, under which respondents pro-
ceed, affords standing only to "direct vic-
tims" -of the conduct proscribed by Title
VIII. Respondents, on the other hand, ar-
gue that the Court of Appeals correctly
concluded that §§ 810 and 812 are alterna-
tive remedies available to precisely the
same class of plaintiffs. The issue is a
critical one, for if. the District Court cor-
rectly understood and applied § 812, we,do
not reach the question whether the mini-
mum requirements of Art. III have been
satisfied. If the Court_ of Appeals is cor-

a its nature in the absolute, [must] at least be
'arguably within the zone of interests to be
protected or regulated' by the statutory frame-
work within which his claim arises." Quoting
Data Processing Serv. v. Camp:397 U.S. 150,
153, 90 S.Ct. 827, 829, 25 LEd.2d 184 (1969)).
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rect, however, then the constitutional ques-
tion is squarely presented.7

Petitioners' argument centers on two
points. First, § 810 uses the term "person
aggrieved," defined as "[a]ny person who
claims to have been injured by a discrimina-
tory housing practice," to describe those
who may seek relief under that section. By
contrast, § 812 Jacks this broad definition of
potential plaintiffs, referring explicitly only
to civil suits brought to enforce the rights
granted elsewhere in the Act. Second, un-
der § 810 a plaintiff must first seek infor-
mal conciliation of housing discrimination
disputes from the Department of Housing
and Urban Development (HUD) and appro-
priate state agencies before pursuing a judi-
cial remedy. See n. 4, supra. But under
§ 812 a complainant may proceed directly to
federal court. •

From these facts, petitioners infer a con-
gressional plan to create two distinct,
though overlapping, remedial avenues un-
der Title VIII. Under § 810, they argue,
Congress intended to reach all victims—
both direct and indirect—of housing dis-
crimination by referring generally to those
"aggrieved." But in order to protect the
courts from the volume of litigation such
plaintiffs might generate, to make available
the administrative expertise of state and
federal agencies, and to involve state and
local governments in national fair housing
goals, Congress interposed administrative
remedies as a prerequisite to the invocation
of the federal judicial power by "indirect
victims" of Title VIII violations.

Since § 812 does not specifically refer to
"persons aggrieved" and allows direct ac-
cess to the courts by those invoking it,
petitioners argue that Congress must have
intended this provision to be available only

7. It is not clear whether our opinion in Traffi-
cante was intended to construe § 812 as well as
§ 810._ Although certain intervening plaintiffs
in that case asserted standing under § 812, but
not § 810, see Trafficante v. Metropolitan life
Inf. Co., 322 F.Supp. 352, 353 (N.D.Cal.), aff'd,
'446 F.2d 1158, 1161 n. 5 (CA9 1971), and the
Court failed to disclaim a decision on the for-
mer provision, the opinion focuses exclusively
on § 810. Rather than attempt to reconstruct

191

v. VILLAGE OF BELLWOOD
Ct. 1601 (1979)

to those most in need of a quick, authorita-
tive solution: those directly victimized by a
wrongful refusal to rent or sell a dwelling
place or by some other violation of the Act.
The construction of § 812 accepted by the
Court of Appeals, they contend, is illogical
because it would permit a plaintiff simply
to ignore, at'his option, the scheme of ad-
ministrative remedies set up in § 810.
Thus, according to petitioners, "direct vic-
tims" may proceed under either § 810 or
§ 812, while those injured only indirectly by
housing discrimination may proceed, if at
all, under the former provision alone.

1609

[4] Finally, petitioners claim that the
legislative history of the Act supports their
view. That history reflects that Congress
was concerned that Title VIII not be used
as an instrument of harassment.° Petition-
ers contend that permitting individuals such
as respondents, who have not been harmed
directly by petitioners' alleged conduct, to
invoke § 812 provides substantial opportuni-
ty for abuse of that kind.

We find this construction of Title VIII to
be inconsistent with the statute's terms and
its legislative history. Nothing in the lan-
guage of § 812 suggests that it contem-
plates a more restricted class of plaintiffs
than does § 810. The operative language of
§ 812 is 'phrased in the passive voice—"[t]he
rights granted by [§ 804] may be enforced
by civil actions in appropriate United States
district courts"—simply avoiding the need
for a direct reference to the potential plain-
tiff. The absence of "person aggrieved" in
§ 812, therefore, does not indicate that
standing is more limited under that provi-
sion than under § 810. To the contrary,
§ 812 on its face contains no particular

whatever understanding of tile relationship be-
tween §§ 810 and 812 "might have been implicit
in Trafficante, we consider the merits of this
important statutory question directly.

•
8. This concern was expressed clearly con-

nection with an amendment to § 804 proposed
by Senator Allott. See 114 Cong.Rec. 5515
(1968).
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statutory restrictions on potential plain-

tiffs.'

[5, 6] Contrary to petitioners' conten-

tion, § 810 is not structured to keep com-

plaints brought under it from reaching the

federal courts, or even to assure that the

administrative process runs its full course.

Section 810(d) appears to give a complain-

ant the right to commence an action in
federal court whether or not the Secretary
of HUD completes or chooses to pursue

conciliation efforts." Thus, a complainant

9. Both petitioners and the dissenting opinion,
post, at 1620, emphasize the language of § 812
that "Mlle rights granted by sectio[n] . . .
804 . . . may be enforced by civil actions
. . .." See n. 1, supra. They argue that
since § 804 on its face grants no right to have
one's community protected from the harms of
racial segregation, respondents have no sub-
stantive rights to enforce under § 812.

That respondents themselves are not granted
substantive rights by § 804, however, hardly
determines whether they may sue to enforce
the § 804 rights of others. See p. 1608, supra.
If, as is demonstrated in the text, Congress
intended standing under § 812 to extend to the

• full limits of Art. III, the normal prudential
rules do not apply; as long as the plaintiff
suffers actual injury as a result of the defend-
ant's conduct, he is permitted to prove that the
rights of another were infringed_ The central
issue at this stage of the proceedings is not
who possesses the legal rights protected by
§ 804, but whether respondents were genuinely
injured by conduct that violates someone's
§ 804 rights, and thus are entitled to seek
redress of that harm under § 812.

10. The lower federal cpurts are divided over
the question whether a, Title VIII complainant
who has enlisted the aid of HUD under § 810
must commence the civil action .referred to in
§ 810(d) no later than 60 days after the filing of
his administrative complaint, even if HUD has
not completed its conciliatory, efforts by that
time. Several courts believe the plain language
of § 810(d), see n. 4, supra, requires this result.
Green v. Ten Eyck, 572 F.2d 1233, 1240-1243
(CA8 1978); Tatum v. Myrick, 425 F.Supp 809,
810-812 (M.D.Fla.1977); Sumlin v. Brown, 420
F.Supp. 78, 80-82 (N.D.Fla.1976); Brown v.
Blake & Bane Inc., 402 F.Supp. 621, 622 (ED.
Va.1975); Young v. AAA Realty Co., 350
F.Supp. 1382, 1385-1387 (M.D.N.C.1972). Oth-
ers, following HUD's interpretation of § 810(d),
see 24 CFR §§ 105.16(a), 105.34, believe that
the only time limitation on one who has proper-
ly complained to HUD is that a civil action be
commenced within 30 days of notice of HUD's
failure to negotiate a settlement. Logan v.

under § 810 may resort to federal court

merely because he is dissatisfied with the

results or delays of the conciliatory efforts

of HUD." The most plausible inference to

be drawn from Title VIII is that Congress

intended to provide all victims of Title VIII

violations two alternative mechanisms by

which to seek redress: immediate suit in

federal district court, or a simple, inexpen-

sive, informal conciliation procedure, to be

followed by litigation should conciliation ef-

forts fail."

Richard E. Carmack & Assoc., 368 F.Supp. 121,
122-123 (E.D.Tenn.1973); Brown v. Ballas, 331
F.Supp. 1033, 1036 (N.D.Tex.1971). This case
does not require us to resolve this conflict, and

we express no views on it. But regardless of
which position is correct, it is clear that § 810
does not serve as a screening mechanism to
deflect certain classes of Title VIII grievances

from the federal courts.

11. Section 810 does -appear to restrict access to

the federal courts in one respect not paralleled

by § 812. To the extent state or local remedies

- prove adequate, a complainant under § 810 is

required o pursue them. Thus, under § 810(c),

the Secretary of HUD must suspend his concil-
iation efforts if local remedies providing protec-

tion equivalent to that of Title VIII are being
carried forward by the appropriate public offi-
cials. Such deferral by the Secretary apparent-
ly delays the availability of judicial review un-

der § 810(d). Section 810(d) also conditions

the availability of its civil action on the absence

of an equivalent state or local judicial remedy.
Section 812 contains no such limitation.

We are convinced that neither these differ-

ences nor the variations between § 810 and

§ 812 relied upon by the dissent, see post, at
1620-1621, imply that § 810 is directed to a
larger class of plaintiffs than is § 812. The
legislative history, discussed in the text, contra-
dicts any such suggestion. See pp. 1611-1612,
and n. 20, infra. _

12. It' is instructive to compare the administra-
tive remedy of § 810 with that provided by
§ 706 of Title VII of the Civil Rights Act of

1964, 42 U.S.C. § 2000e-5. Under § 810(d), a
complainant may simply bypass the conciliato-

ry efforts of HUD by commencing a civil ac-
tion, apparently without notice to the agency,
30 days after filing his 'complaint_ s Under
§ 706(0(2), by contrast, a complainant must
allow the EEOC a full 180 days to negotiate a

settlement, and he must obtain a "right-to-sue"
letter before proceeding in federal court.
Moreover, under § 706(b), the EEOC is instruct-

•
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Although the legislative history gave lit-
tle help in determining the proper scope of
standing under § 810, see Trafficante, 409
U.S., at 210, 93 S.Ct., at 367, it provides
substantial and rather specific support for
the view that §§ 810 and 812 are available
to precisely the same class of plaintiffs."
Early legislative proposals for fair housing
legislation contained no administrative rem-
edies." The nonjudicial avenue of relief
was later added on the theory that it would
provide a more expeditious and less burden-
some method of resolving housing com-
plaints." There is no evidence that Con-
gress intended to condition access to. the

ed to make a judgment on the merits of the
• administrative complaints it receives by dis-
missing those it does not have reasonable cause
to believe are true. No such administrative
statement On the merits of a § 810 complaint is
required; the Secretary of HUD is asked only
to indicate whether he "intends to resolve" a
complaint. Finally, under § 706(0(1), the
EEOC may elect to bring suit itself, thereby
preempting the individual complainant's right
to commence the litigation and exercising im-
portant supervision over the conduct of the
case. The Secretary of HUD enjoys no similar
authority under § 810. From these and other
differences between the two statutes, it is ap-
parent that § 810, unlike § 706, does not pro-
vide an effective administrative buffer between
the federal courts and individual complainants.

13. For a general review of the legislative histo-
ry of Title VIII, see Dubosfsky, Fair Housing: A
Legislative History and .a Perspective, 8 Wash-
burn Li. 149 (1969).

14. Three bills containing fair housing provi-
sions were introduced in Congress in 1966. S..
3296, 89th Cong., 2d Sess. (1966); H.R. 14770,
89th Cong., 2d Sess. (1966); H.R. 14765, 89th
Cong., 2d Sess. (1966). As introduced, they
provided for judicial enforcement only.

15. Explaining the 'addition of administrative
remedies to H.R. 14765, one of the bills intro-
duced in 1966, Representative Conyers stated:
"Experience with comparable State and local

agencies repeatedly has shown that the admin-
istrative process is quicker and fairer. It more
quickly implements the rights of the person
discriminated against and also quickly resolves
frivolous and otherwise invalid complaints.
Conciliation is easier in an informal administra-
tive procedure than in the formal judicial proc-
ess. Also individual court suits would place a
greater burden of expense, time and effort on
not only the plaintiff but on all other parties
involved, including the seller, broker and mort-

courts on a prior resort to the federal agen-
cy. To the contrary, the history suggests
that all Title VIII complainants were to
have available immediate judicial review.
The alternative, administrative remedy was
then offered as an option to those who
desired to use it.

[7] This apparently was the under-
standing of Representative Geller who, as
chairman of the House Judiciary Commit-
tee, summarized the Act on the floor of the
House." Similar perceptions were re-
flected in reports on the proposed legisla-
tion by the Department of Justice " and the

gage financier, and on the judicial system it-
self." 112 Cong.Rec. 18402 (1966).

Fair housing legislation introduced in 1967
similarly provided for administrative relief,
which again was justified in terms of its per-
ceived advantages to litigants over judicial re-
view. Hearings on S. 1358, etc. before the
Subcommittee on Housing and Urban Affairs of
the Senate Committee on Banking and Curren--
cy, 90th Cong., 1st Sess., 108 (testimony of Roy
Wilkins, Executive Director, NAACP, and
Chairman, Leadership Conference on Civil
Rights).
The administrative remedies in the 1966 and

1967 proposals would have granted substantive
enforcement powers to HUD. Although Title
VIII, enacted in 1968, provided fOr only infor-
mal, conciliatory efforts by that agency, peti-
tioners have identified nothing in the legislative
history suggesting that the purpose for includ-
ing an administrative avenue of relief had
changed from that stated with respect to the
1966 and 1967 bills.

16. In describing the enforcement provisions of
Title VIII, Representative Celler stated: "In ad-
dition to administrative remedies, the bill au-
thorizes immediate civil suits by private per-
sons within 180 days after the alleged discrimi-
natory housing practice occurred .
114 Cong.Rec. 9560 (1968).

17. The Justice Department report explained an
amendment to the proposed Fair Housing Act

- offered by Senator Dirksen, which contained
the enforcement provisions ultimately enacted
as §§ 810 and 812. It states:

"In addition to the administrative remedy
provided through the Department of Housing
and Urban Development, the bill provides for
an immediate right to proceed by civil action in
an appropriate Federal or State court." 114
Cong.Rec. 4908 (1968).
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House Judiciary Committee.18 HUD, the

federal agency primarily assigned to imple-

ment and administer Title VIII, consistent-

ly has treated §§ 810 and 812 as alternative

remedial provisions." Under familiar prin-

ciples, see International Brotherhood of

Teamsters v. Daniel, — U.S.   at

 , 99 S.Ct. 790 at 800 n. 20, 59 L.Ed.2d

  (1978); Udall v. Tallman, 380 U.S. 1,

16, 85 S.Ct. 792, 801, 13 L.Ed.2d 616 (1965),

and as we stated in Trafficante, supra, 409

U.S. at 210, 93 S.Ct. at 367, the agency's
interpretation of the statute ordinarily com-
mands considerable deference.

[8] Petitioners have identified nothing
in the legislative history contrary to this
view. Their reliance on -the expressed in-
tent that Title VIII not be used for harass-
' ment_ is unconvincing. Nowhere does the

history of the Act suggest that Congress
attempted to deter possible harassment by
limiting standing under § 812. Indeed,
such an attempt would have been pointless,.
given the relatively easy acrPss to the
courts provided by § 810.28

18.. The House Judiciary Committee report
states:
"Section 812 states what is apparently an

alternative to the conciliation-then-litigation
approach [of § 810]: an aggrieved person with-
in 180 days after the alleged discriminatory
practice occurred, may, without complaining to
HUD, file an action in the appropriate U. S.
district court" 114 Cong.Rec. 9612 (1968)
(emphasis added). .
The use of the term "aggrieved person" to

refer to potential plaintiffs under § 812, as well
as the reference to the § 812 remedy as an
alternative to that of § 810, indicates that the
authors of this report believed the two sections
were intended to reach a single class of plain-
tiffs.

19. In its regulations describing the process of
administrative conciliation under § 810, HUD
provides that every "person aggrieved [who
files a complaint with HUD] shall be notified of
. . . his right to bring court action under
sections 810 and 812." 24 CFR § 105.16(a)
(1978). The regulations suggest no distinction
between complainants under § 810 and plain-
tiffs under § 812.
In a handbook designed for internal agency

use, § 812 is described as an "additional re-
med[y] for discriminatory housing practices
[that] may be pursued concurrently with the
complaint procedure [of § 810]." Department

Most federal courts that have considered

the issue agree that §§ 810 and 812 provide

parallel remedies to precisely the same pro-

spective plaintiffs. E. g., Wheatley Heights

Neighborhood Coalition v. Jenna Resales

Co., 429 F.Supp. 486, 489-492 (E.D.N.Y.

1977); Village of Park Forest v. Fairfax

Realty, P-H EOH 1113,699, at 14,467-14,468

(N.D.I11.1975); Fair Housing Council v.

Eastern Bergen County Multiple Listing

Serv., Inc., 422 F.Supp. 1071, 1081-1083

(N.J.1976). See also Howard v. W. P. Bill

Atkinson Ent., 412 F.Supp. 610, 611 (W.D.

Ok1.1975); Miller v. Poretsky, 409 F.Supp.

837, 838 (D.C.1976); Young v. AAA Realty

Co., 350 F.Supp. 1382, 1384-1385 (M.D.N.C.

1972); Crim v. Glover, 338 F.Supp. 823, 825

(S.D.Ohio 1972); Johnson v. Decker, 333

F.Supp. 88, 90-92 (N.D.Ca1.1971); Brown v.

Lo Duca, 307 F.Supp. 102, 103-104 (E.D.

Wis.1969). The notable exception is the

Ninth Circuit in TOPIC v. Circle Realty,

supra, 532 F.2d 1273, upon which petitioners

rely. For the reasons stated, we believe

that the Court of Appeals in this case cor-

of Housing and Urban Development, Title VIII

Field Operations Handbook 59 (1971).

20. Although the legislative history is not free

from some ambiguity, we do not agree with the
view of it taken by the dissenting opinion. See
post, at 1621-1622. The fact that, under Sen-

ator Miller's amendment Title VII complainants

choosing to avail themselves of the informal,
administrative procedures under § 810 are re-

quired to exhaust state remedies equivalent to
Title VIII does not compel any particular con-
clusion about the size of the class to which
§ 812 extends. It was not irrational for Con-

gress to conclude that, even with its limited
exhaustion requirement, the incentive of

§ 810's simple, inexpensive conciliation proce-
dure, as opposed to the immediate commence-
ment of a formal lawsuit in federal district
court under § 812, would be an attractive alter-
native to many of those aggrieved under Title

VIII. Thus, under our construction of § 812,

the exhaustion requirement of § 810 is not
rendered meaningless. Apart from the argu-
ment based on the Miller amendment, the dis
sent relies on nothing more than an isolated,
rhetorical remark by one Senator. Nothing in
the legislative history or the administrative

practices of HUD affirmatively supports the

view that standing under § 810 is not identical
to that under § 812.

S
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rectly declined to follow TOPIC. Standing
under § 812, like that under § 810, is "as
broa[d] as is permitted by Article III of the
Constitution." Trafficante, supra, 409 U.S.,
at 209, 93 S.Ct., at 367."

IV

[9] We now consider the standing of the
Village of Bellwood and the individual re-
spondents in light of Art. III. We "accept
as true all material allegations of the com-
plaint, and . . construe the com-
plaint in favor of the complaining party,"
Warth v. Seldin, 422 U.S., at 500, 95 S.Ct.,
at 2206, as standing was challenged largely
on the basis of the pleadings.n

A

[10] -The gist of Bellwood's complaint is
that petitioners' racial steering effectively
manipulates the housing market in the de-
scribed area of the Village: Some whites
who otherwise would purchase homes there
do not do so simply because petitioners re-
frain from showing them what is available;
conversely, some Negroes purchase homes
in the affected area solely because petition-
ers falsely lead them to believe that no
suitable homes within the desired price
range are available elsewhere in the general
area. Although the complaints are more

21. Petitioners argue that regardless of the
scope of standing under § 812, the Village of
Bellwood cannot sue under that provision since
it is not a "private person" as referred to in the
caption to § 812.

The Court of Appeals noted that "[in a sin-
gle sentence at oral argument, counsel for [pe-
titioners] advanced the argument, not men-
tioned in their brief, that the Village lacks
standing because it is not a 'person' as defined
in [§ 802(d)]." 569 F.2d, at 1020 n.8. The
court rejected this contention, reasoning that
the inclusion of "corporation" in the Act's defi-
nition'of person encompassed municipal corpo-
rations such as Bellwood. Ibid. In this Court,
petitioners have not argued that the Village is
not a "person," contending instead that it is not
a "private person." Petitioners thus have
presented a variant of the question raised belat-

- edly in the Court of Appeals and given, perhaps
deservedly, only cursory treatment there. Un-
der these circumstances,-the question whether
Bellwood is a "private person" entitled to sue

VILLAGE OF BELLWOOD 1613
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conclusory and abbreviated than good
pleading Would suggest, construed favor-
ably to Bellwood they allege that this con-
duct is affecting the Village's racial compo-
sition, replacing what is presently an inte-
grated neighborhood with a segregated one.

The adverse consequences attendant upon
a "changing" neighborhood can be pro-
found. If petitioner's steering practices
significantly reduce the total number of
buyers in the Bellwood housing market,
prices may be deflected downward. This
phenomenon would be exacerbated if per-
ceptible increases in the minority popula-
tion directly attributable to racial steering
precipitate an exodus of white residents.
Cf. Zuch v. Hussey, 394 F.Supp. 1028, 1030,
1054 (E.D.Mich.1975), afrd and remanded,
547 F.2d 1168 (CA6 1977); Barrick Realty,
Inc. v. Gary, 354 F.Supp. 126, 135 (N.D.Ind.
1973), afrd, 491 F.2d 161 (CA7 1974); Unit-
ed States v. Mitchell, 335 F.Supp. 1004, 1005
(N.D.Ga.1971), afrd sub nom. United States
v. Bob Lawrence Realty, Inc., 474 F.2d 115
(CA5 1973), cert. denied, 414 U.S. 826, 94
S.Ct. 131, 38 L.Ed.2d 59 (1973)? A signifi-
cant reduction in property values directly
injures a ,municipality by diminishing its
tax base, thus threatening its ability to bear
the costs of local government and to pro-
vide services. Other harms flowing from

under § 812 is not properly before us, and we
express no views on it.

22. In addition to the complaints, the records in
these cases contain several admissions by re-
spondents, answers to petitioners' interrogato-
ries, and exhibits appended to those answers,
including maps of Bellwood. As did the courts
below and the parties themselves, we accept as
true the facts contained in these discovery ma-
terials for the purposes of the standing issue.

23. Zuch and Mitchell were cases in which real
estate brokers were accused of "blockbusting,"
i. e., exploiting fears of racial change by direct-
ly perpetuating rumors and soliciting sales in
target neighborhoods. Respondents have not
alleged that petitioners engaged in such unprin-
cipled conduct, but the description in those
cases of the reaction of some whites to a per-
ceived influx of minority residents underscores
the impoq of Bellwood's allegation that peti-
tioners' sales practices threaten serious eco-
nomic dislocation to the Village.
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the realities of a racially segregated com-
munity are not unlikely.14 As we have said
before, "Where can be no question about
the importance" to a community of "pro-
moting stable, racially integrated housing."
Lin mark Associates, Inc. v. Willingboro Tp.,
431 U.S. 85, 94, 97 S.Ct. 1614, 1619, 52
L.Ed.2d 155 (1977). If, as alleged, petition-
ers' sales practices actually have begun to
rob Bellwood of its racial balance and sta-
bility, the Village has standing to challenge
the legality of that conduct.

The individual respondents appeared be-
fore the District Court in two ,capacities.
First, they and other individuals had acted
as testers of petitioners' sales practices. In
this Court, however, respondents have not
pressed the claim that they have standing
to sue as testers, see Brief for Respondents
14-15, and we therefore do not reach this
question. Second, the individual respon-
dents claimed to be injured as homeowners
in the community against which petitioners'
alleged steering has been directed. It is in
this capacity that they claim standing to
pursue this litigation.

Four of the individual respondents actu-
ally reside within the target area of Bell-
wood. They claim that the transformation
of their neighborhood from an integrated to
a predominantly Negro community is de-
priving them of "the social and professional
benefits of living in an integrated society."
This allegation is similar to that presented
in Trafficante. In that case a Negro and a
white resident of a large apartment com-
plex in San Francisco complained that the

24. It has been widely recognized, for example,
that school segregation is linked closely• to
housing segregation. See, e. g., Lee v. Nyquist,
318 F.Supp. 710, 717 (W.D.N.Y.1970) (three-
judge court), affd, 402 U.S. 935, 91 S.Ct. 1618,
29 L.Ed.2d 105 (1971); National Advisory Com-
mission on Civil Disorders, Report 237 (1968);
114 Cong.Rec. 2276 (1968) (remarks of Sen.
Mondale).

25. Neither respondent Perry nor respondent
Sharp resides within the target neighborhood
of Bellwood. We read the complaints as claim-
ing injury only to that area and its residents,

landlord's exclusion of nonwhites from the
complex stigmatized them as residents of a
"white ghetto" and deprived them of the
social and professional advantages of living
in an integrated community. Noting the
importance of the "benefits from interracial
associations," 409 U.S., at 210, 93 S.Ct., at
367, and in keeping with the Court's recent
statement that noneconomic injuries may
suffice to provide standing, Sierra Club v.
Morton, supra, at 734-735, we concluded
that this injury was sufficient to satisfy the
constitutional standing requirement of ac-
tual or threatened harm.

,
[11] Petitioners argue that Trafficante

is distinguishable because the complainants
in that case alleged harm to the racial char-
acter of their "community," whereas re-
spondents 'refer only to their "society."
Reading the complaints as a whole, and
remembering that we encounter these alle-
gations at the pleading stage, we attach no
paiticular significance to this difference in
word choice. Although an injury to one's
"society" arguably would be an exceptional-
ly generalized harm or, more important for
Art. III purposes, one that could not con-
ceivably be the result of these petitioners'
conduct, we are obliged to construe the
complaint favorably to respondents, against
whom the motions for summary judgment
were made in the'District Court. So con-
strued, and read in context, the allegations
of injury to the individual respondents' "so-
ciety" refer to the harm done to the resi-
dents of the carefully described neighbor-
hood in Bellwood in which four of the indi-
vidual respondents reside. 25 The question

and we are unable to find any allegations of
harm to individuals residing elsewhere. On the
record before us, we therefore conclude that
summary judgment at to these two respon-
dents was appropriate. We note, however,
that the standing issue as framed by the Dis-
trict Court was simply whether respondents
were direct, as opposed to indirect, victims of
the steering practices of petitioners. Viewed in
that context, it made no difference whether
Perry and Sharp were residents of the target'
' area or not, for they would be found to be

without standing in either event. As stated in
Part III, supra, the District Court's perception
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before us, therefore, is whether an allega-
tion that this particular area is losing its
integrated character because of petitioners'
conduct is sufficient to satisfy Art. 111.2‘

[12, 13] Petitioners suggest that there is

a critical distinction between an apartment
complex, even one as large as that in Traf-
ficante,27 and a 12 by 13 block residential
neighborhood. Although there are factual
differences, we do not view them as control-
ling in this case. We note first that these -
differences arguably may run in favor of
standing for the individual respondents, ac-
cording to how one views his living environ-
ment. Apartment dwellers often are more
mobile, with less attachment to a communi-
ty as such, and thus are able to react more
quickly to perceived social or economic
changes. The homeowner in a suburban
neighborhood such as Bellwood may well
have deeper community attachments and be
less mobile. Various inferences may be
drawn from these and other differences,
but for the purpose- of standing analysis, we

of the standing question was incorrect. Only
upon reaching this Court has the failure of the
complaints to make sufficient allegations as to
these two individuals been put in issue clearly.
Although we intimate no view as to whether
persons residing outside of the target neighbor--
hood have standing to sue under § 812 of Title -
VIII, we do not foreclose consideration of this
question if, on remand, the District Court, per-
mits respondents Perry and Sharp to amend
their complaints to include allegations of actual
harm.

26. Apart from the use of "community" rather
- than "society," the complaint in Trafficante dif-
fered from those here in that it alleged that a
segregated community was prevented from be-
coming integrated because of the defendant's
conduct. Here, by contrast, respondents claim
that an integrated neighborhood is becoming a
segregated community because of petitioners'
conduct. We find this difference unimportant
to our analysis of standing. In both situations,
the deprivation of the benefits of interracial -
associations constitutes the alleged injury.

27. The apartment complex in _Trafficante
housed 8,200 tenants. 409 U.S., at 206, 93
S.Ct., at 365. The population of Bellwood, of
which the target neighborhood is only a part,
was estimated at 20,969 in 1975. Department
of Commerce, Bureau of the Census, Popula- -
tion Estimates and Projections, Series P-25,
No. 661, p. Ill. 15 (1977).
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perceive no categorical distinction between
injury from racial steering suffered by oc-
cupants of a large apartment complex and
that imposed upon residents of a relatively
compact neighborhood such as Bellwood.28

The constitutional limits of respondents'
standing to protest the intentional segrega-
tion of their community do not vary simply
because that community is defined in terms
of city blocks rather than apartment build-
ings. Rather, they are determined by the
presence or absence of a "distinct and pal-
pable injury," Warth v. Seldin, 422 U.S., at
501, 95 S.Ct., at 2206, to respondents result-
ing from petitioners' conduct. A "neigh-
borhood" whose racial composition allegedly
is being manipulated may be so extensive in
area, so heavily or even so sparsely populat-
ed, or so lacking in shared social and com-
mercial intercourse that there would be no
actual injury to a particular resident. The
presence of a genuine injury should be as-
certainable on the basis of discrete facts
presented at trial."

28. See Shannon v. HUD, 305 F.Supp. 205, 208,
211 (E.D.Pa.1969), aff'd in part, '436 F2d 809,
817-818 (CA3 1970) (residents in a neighbor-
hood affected by urban renewal project have
standing to challenge the project's impact on
the neighborhood's racial balance). Accord,
Fox v. HUD, 416 F.Supp. 954, 955-956 (ED.Pa.
1976); Mann City Council v. Mann County
Redevelopment Agency, 416 F.Supp. 700, 702,
704 (N.D.Ca1.1975). See also Comment, The
Fair Housing Act: Standing for the Private
Attorney General, 12 Santa Clara Law. 562,
568-571 (1972).

29. In addition to evidence about the communi-
ty, it will be relevant at trial to consider the
nature and extent of the business of the peti-
tioning real estate brokers. This 'should in-
clude an inquiry into the extent of their partici-
pation in the purchase, sale and rental of resi-
dences in the target area, the number and race
of their customers, and the type of housing
desired by customers. Evidence of this kind
may be relevant to the establishment of the
necessary causal connection between the al-
leged conduct and the asserted injury. Re-
spondents apparently attempted to discover
such information, but summary judgment was
entered against them before this was accom-
plished.
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In addition to claiming the loss of social
and professional benefits to the individual
respondents, the complaints fairly can be
read as alleging economic _injury to them as
well." The most obvious source of such
harm would be an absolute or relative dimi-
nution in value of the individual respon-
dents' homes. This is a fact subject to
proof before the District Court, but con-
vincing evidence that the economic value of
one's own home has declined as a result of
the conduct of another certainly is suffi-
cient under Art. III to allow standing to
contest the legality of that conduct. _

V

We conclude that the facts alleged in the
complaints and revealed by initial discovery
are sufficient to provide standing under
Art. III. It remains open to petitioners, of
course, to contest these facts at trial." The

30. The complaints state that petitioners have
manipulated the housing market of Bellwood
"to the economic and social detriment of the

_ citizens of [the] village." App. 6, 99.

31. Although standing generally is a matter
• dealt with at the earliest stages of litigation,
usually on the pleadings, it sometimes remains
to be seen whether the factual allegations of
the complaint necessary for standing will be
supported adequately by the evidence adduced
at trial.

32. The federal courts that have considered the
question have concluded that racial steering is
prohibited by Title VIII. E g., Wheatley
Heights Neighborhood Coalition v. Jenna Re-
sales Co., 429 F.Supp. 486, 488 (E.D:N.Y.1977);
_United States v. Real Estate One., Inc., 433
F.Supp. 1140, 1144 (E.D.Mich.1977); Fair
Housing Council v. Eastern Bergen County
Multiple Listing Serv., Inc., 422 F.Supp. 1071,
1075 (N.J.1976). We do not reach this issue, ai
it is not presented by this case.

33. The Court of Appeals found it unnecessary
to consider respondents' standing under § 1982.
' For this reason, and because of our decision
with respect to respondents' standing under
Title VIII, we do not reach the § 1982 issue.

1. Section 810 provides:
(a) "Any person who claims to have been

injure cl by a discriminatory hbiising practice or
who believes that he will be irrevocably injured
by a discriminatory housing practice that is
about to occur (hereafter "person aggrieved")
may file a complaint with the Secretary. Corn.

adequacy of proof of respondents' standing
is not before us, and we express no views on
it. We hold only that the summary judg-
ments should not have been entered on the
records before the District Court, except
possibly with respect to respondents Perry
and Sharp. See n. 25, supra. Subject to
this exception, the judgment of the Court
of Appeals is affirmed."

So ordered.

Mr. Justice REHNQUIST, with whom
Mr. Justice STEWART joins, dissenting.

Title VIII of the Civil Rights.Act.of 1968,
42 U.S.C. § 3601 et seq., which outlaws
discrimination in virtually all aspects of the
sale or rental of housing, provides two dis-
tinct and widely different routes into feder-
al court. Under § 810, 42 U.S.C. § 3610,1 a

plaints shall be in writing and shall contain
such information and be in such form as the
Secretary requires. Upon receipt of such a
complaint the Secretary shall furnish a copy of
the same to the person or persons who alleged-
ly committed or are about to commit the al-
leged discriminatory housing practice. Within
thirty days after receiving a complaint, or with-
in thirty days after the expiration of any period
of reference under subsection (c) of this sec-
tion, the Secretary shall investigate the com-
plaint and give notice in writing to the person
aggrieved whether he intenly to resolve it. If
the Secretary decides to resolve the complaint,
he shall proceed to try to eliminate or correct
the alleged discriminatory housing practice by
informal methods of conference, conciliation, -
and persuasion. Nothing said or done in the
course of such informal endeavors may be
made public or used as evidence in a subse-
quent proceeding under this subchapter with-
out the written consent of the persons con-
cerned. Any employee of the Secretary who
shall make public any information in violation
of this provision shall be deemed guilty of a
misdemeanor and upon conviction thereof shall
be fined not more than $1,000 or imprisoned
not more than one year."
(b) ."A complaint under subsection (a) of this

section shall be filed within one hundred and
eighty days after the alleged discriminatory
housing practice occurred. Complaints shall
be in writing and shall state the facts upon
which the allegations of a discriminatory hous-
ing practice are based. Complaints may be
reasonably and fairly amended at any time. A
respondent may file an answer to the complaint

•
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"person aggrieved," that is, "[a]ny person
who claims to have been injured by a dis-
criminatory housing practice," may seek ad-
ministrative relief from the Secretary of
the Department of Housing and Urban De-
velopment and, if the Secretary cannot
within 30 days resolve the dispute "by in-
formal methods of conference, conciliation,
and persuasion," may bring a civil action in
federal district court. In Trafficante v.

against him and with the leave of the Secre-
tary, which shall be granted whenever it would
be reasonable and fair to do so, may amend his
answer at any time. Both complaints and an-
swers shall be verified."
(c) "Wherever a State or local fair housing

law provides rights and remedies for alleged
discriminatory housing practices which are
substantially equivalent to the rights and reme-
dies provided in this subchapter, the Secretary
shall notify the appropriate State or local agen-
cy of any complaint filed under this subchapter
which appears to constitute a violation of such
State or local fair housing law, and the Secre-
tary shall take no further action with respect to
such complaint if the appropriate State or local
law enforcement official has, within thirty days
from the date the alleged offense has been
brought to his attention, commenced proceed-
ings in the matter, or, having done so, carries
forward such proceedings with reasonable
promptness. In no event shall the Secretary
take further action unless he certifies that in
his judgment, under the circumstances of the
particular case, the protection of the rights of
the parties or the interests of justice require
such action.
(d) "If within thirty days after a complaint is

filed with the Secretary or within thirty days
after expiration of any period of reference un-
der subsection (c) of this section, the Secretary
has been unable to obtain voluntary compli-
ance with this subchapter, the person aggriev-
ed may, within thirty days thereafter, com-
mence a civil action in any appropriate United
States district court, against the respondent
named in the complaint, to enforce the rights
granted or protected by this subchapter, inso-
far as such rights relate to the subject of the
complaint: Provided, That no such civil action
may be brought in any United-States district
court if the person aggrieved has a judicial
remedy under a State or local fair housing law
which provides rights and remedies for alleged
discriminatory housing practices which .are
substantially equivalent to the rights and reme-
dies provided in this subchapter. Such actions
may be brought without regard to the amount
In controversy in any United States district
court for the district in which the discriminato-
ry housing practice is alleged to have occurred

Metropolitan Life Insurance Co., 409 U.S.
205, 93 S.Ct. 364, 34 L.Ed.2d 415 (1972), we
held that the broad definition given to the
term "person aggrieved" in § 810 evinced
"a congressional intention to define stand-
ing as broadly as is permitted by Article III
of the Constitution." Id., at 209, 93 S.Ct.,
at 367.

The second rout e into federal court under
Title VIII— § 8122—provides simply that

or be about to occur or in which the respondent
resides or transacts business. If the court finds
that a discriminatory housing practice has oc-
curred or is about to occur, the court may,
subject to the provisions of section 3612 of this
title, enjoin the respondent from engaging in
such practice or order such affirmative action
as may be appropriate."
(e) "In any proceeding brought pursuant to

this section, the burden of proof shall be on the
complainant."
(f) "Whenever an action filed by an individu-

al, in either Federal or State court, pursuant to
this section or section 3612 of this title, shall
come to trial the Secretary shall immediately
terminate all efforts to obtain voluntary com-
pliance." 42 U.S.C. § 3610.

2, Section 512 provides:

(a) "The rights granted by sections 3603,
3604, 3605, and 3606 of this title may be en-
forced by civil actions in appropriate United
States district courts without regard to the
amount in controversy and in appropriate State
or local courts of general jurisdiction. A civil
action shall be commenced within one hundred
and eighty days after the alleged discriminatory
housing practice occurred: Provided however,
That the court shall continue such civil case
brought pursuant to this section or section
3610(d) of this title from time to time before
bringing it to trial if the court believes that the
conciliation efforts of the Secretary or a State
or local agency are likely to result in satisfacto-
ry settlement of the discriminatory housing
practice complained of in the complaint made
to the Secretary or to the local or State agency
and which practice forms the basis for the
action in court: And provided, however, That
any sale, encumbrance, or rental consummated
prior to the issuance of any court order issued
under the authority of this Act, and involving a
bona fide purchaser, encumbrancer, or tenant
without actual notice of the existence of the
filing of a complaint or civil action under the
provisions of this Act shall not be affected."
(b) "Upon application by the plaintiff and in

such circumstances as the court may deem.
just, a court of the United States in which a
civil action under this section has been brought
may appoint an attorney for the plaintiff and
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"[t]he rights granted by sections [803, 804,
805, and 806] of this title may be enforced
by civil actions in appropriate United States
district courts . . . ." 42 U.S.C.
§ 3612. Despite the absence from § 812 of
the "person aggrieved" language so crucial
to our holding in Trafficante regarding
standing under § 810, the Court today holds
that "[s]tanding under § 812, like that un-
der § 810, is 'as broa[d] as is permitted by
Article III of the Constitution.'" Ante, at
1613, quoting Trafficante v. Metropolitan
Life Ins., supra, at 209, 93 S.Ct. at 366. I
think that the Court's decision ignores the
plain language of § 812 and makes nonsense
out of Title VIII's formerly sensible statu-
tory enforcement scheme.

The doctrine or standing is comprised of
both constitutional limitations on the juris-
diction of, federal courts and prudential
rules of self-restraint designed to bar from
federal court those parties who' are ill-suit-
ed to litigate the claims they assert. In its
constitutional dimension, the standing in-
quiry asks whether the party before the
Court has "'such a personal stake in the
outcome of the controversy' as to warrant
his invocation of federal-court jurisdiction
and to justify exercise of the court's reme-
dial powers on his behalf?: Warth v. Sel-
din, 422 U.S. 490, 498-499, 95 S.Ct. 2197,
2205, 45 L.Ed.2d 343 (1975) (emphasis in
original), quoting Baker v. Carr, 369 U.S.
186, 204, 82 S.Ct. 691, 703, 7 L.Ed.2d 663
(1962). The crucial elements of standing
are injury in fact and causation. To dem-
onstrate the "personal stake" in the litiga-
tion necessary to satisfy the Constitution,
the party must suffer "a distinct and palpa-
ble injury," Warth v. Seldin, supra, ‘422
U.S., at 501, 95 S.Ct., at 2206, that bears a

may authorize the commencement of a civil
action upon proper showing without the pay-
ment of fees, costs, or security. A court of a
State or subdivision thereof may do likewise to
the extent not inconsistent with the law or
prOcedures of the State or subdivision."
(c) "The court may grant as relief, as it

deems appropriate, any permanent or tempo-
rary injunction, temporary restraining order, or

"'fairly traceable' causal connection" to the
challenged action. Duke Power Co. v. Car-
olina Environmental Study Group, Inc., 438
U.S. 59, 98 S.Ct. 2620, 2630, 57 L.Ed.2d 595
(1978), quoting Arlington Heights v. Metro.
politan Housing Development Corp., 429
U.S. 252, 261, 97 S.Ct. 555, 561, 50 L.Ed.2d
450 (1971). Accordingly, when an objection
to a party's standing to litigate in federal
court is constitutionally based, "the rele-
vant inquiry is whether . . . the
plaintiff has shown an injury to himself
that is likely-to be redressed by a favorable
decision." Simon v. Eastern Kentucky Wel-
fare Rights Org., 426 U.S. 26, 38, 96 S.Ct.,.
1917, 1924, 48 L.Ed.2d 450 (1976).

A plaintiff who alleges sufficient injury
to satisfy these minimum constitutional lim-
itations on federal jurisdiction may none-
theless be barred from federal court under
our prudential standing rules because he
asserts a generalized , grievance shared in
substantially equal measure by all or a
large class of citizens, Schlesinger v. Re-
servists to Stop the War, 418 U.S. 208, 94
S.Ct. 2925, 41 L.Ed.2d 706 (1974), or because
he seeks to "rest his claim to relief on the
legal rights or interests of third parties"
rathei• than his own. Warth v. Seklin, su-
pra; 422 U.S., at 499, 95 S.Ct., at 2205.
These prudential rules, however, are subject
to modification by Congress, which may
grant to any person satisfying Art. III's
minimum standing requirements a right "to
seek relief on the basis of the legal rights
and interests of others, and, indeed, [to]
invoke the .general public interest in sup-
port of [his] claim." Id., at 501, 95 S.Ct., at
2206. Congress did just that in enacting
§ 810 of Title VIII, which grants to "[a]ny
person who claims to have been injured by
a discriminatory housing practice" a right

other order, and may award to the plaintiff
actual damages and not more than $1,000 puni-
tive damages, together with court costs and
reasonable attorney fees in the case of a pre-
vailing plaintiff: Provided, That the said Plain-
tiff in the opinion of the court is not financially
able to assume said attorney's fees." 42 U.S.C.
§ 3612.



z

201

GLADSTONE, REALTORS V.
Cite as 99 S.Ct.

to seek federal administmitive and judicial
relief. In Trafficante, supra, we held that
the broad definition given "person aggriev-
ed" in § 810 indicated a congressional intent
to accord apartment dwellers, who had not
themselves suffered discrimination, an ac-
tionable right to be free from the adverse
consequences flowing to them from racially
discriminatory rental practices directed at
third parties.3 Plaintiffs' alleged "loss of
important benefits from interracial associa-
tions," Trafficante, supra, 409 U.S., at 210,
93 S.Ct., at 367, was sufficient to satisfy the
injury in fact requirement of Art. III.

In the case now before us, respondents--
the Village of Bellwood, five of its resi-
dents, and one resident of a neighboring
community—brought suit against petitioner
real estate firms, alleging that the firms
had violated both 42 U.S.C. § 1982 and
§ 504 of Title VIII by "steering" prospec-
tive homebuyers to different areas in and
around Bellwood according to their race.
Like plaintiffs in Trafficante, the individual
respondents allege that petitioners' practice
of racial steering has deprived them of "the
social and professional benefits of living in
an integrated society." App. 6, 99, Re-
spondent Village of Bellwood alleges that it
has been injured "by having [its] housing
market . . . wrongfully and illegally
manipulated to the economic and social det-
riment of [its] citizens." Ibid. Unlike
plaintiffs in Trafficante, however, respon-
dents have not Proceeded under § 810 of
Title VIII, choosing instead to travel the
direct route intr federal court provided by
§ 812.

In pertinent part, § 812 provides:

3. Despite suggestions to the contrary by the
Court, ante, at 1609 n. 7, our decision in Traffi-
cante was clearly not intended to construe
§ 812 as well as § 810. The opinion focuses
exclusively on § 810, closing with the following
statement:

"We can give vitality to § 810(a) only by a
generous construction which gives standing to
sue to all in the same housing-unit who are
injured by racial discrimination in the manage-
ment of those facilities within the coverage of
the statute." Trafficante, supra, 409 U.S., at
212, 93 S.Ct., at 368.

VILLAGE OF BELLWOOD
5601 (1979)
"The rights granted by sections [803, 804,
805, and 806] may be enforced by civil
actions in appropriate United States dis-
trict courts without regard to the amount
in controversy and in appropriate State
or local courts of general jurisdiction."
42 U.S.C. § 3612(a).

The language of § 812 contains no indica-
tion that Congress intended to authorize the
commencement of suits under Title VIII by
persons who would otherwise be barred
from federal court by prudential standing
rules. Indeed, were § 812 the only method
for enforcing Title VIII respondents—who
were not themselves discriminated against
by petitioners—could hardly argue that
they were statutorily authorized to seek
relief on the basis of legal rights and inter-
ests of third parties who had been racially
"steered" into and away from certain areas
in the community. The Court, however, in
effect reads the broadly defined "person
aggrieved" language of § 810 into § 812,
holding that the alternative routes into fed-
eral court provided under the sections are
available to precisely the same class of
plaintiffs. The language and structure of
Title VIII leads me to a contrary conclu-
sion.

1619

The term "person aggrieved" is used
throughout § 810—no less than four
times—to denominate the proper § 810
claimant; 5 by contrast, in § 812 Congress
wholly avoided use of this broadly defined
term, preferring instead the familiar "plain-
tiff." Noting that § 812 is phrased in the

The Court's passing reference in Trafficante to
§ 812 can hardly be construed as an interpreta-
tion of that provision.

4. Alleging injury to "their right to select hous-
ing without regard to race," App. 6, 99, the
individual respondents initially sought to estab-
lish standing in their capacity as "testers." Re-
spondents have abandoned, in this Court, their
claim of standing as testers, electing to stand or
fall on their allegations of injury in their capac-
ity as residents in and around Bellwood.

5. Indeed, the term is found nowhere else in
Title VIII.

72-708 0 - 81 - 14
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passive voice, the Court concludes that the
absence of the "person aggrieved" language
from the provision "is not indicative of an
attempt to limit standing." Ante, at 1609
(emphasis added). The point of our decision
in Trafficante, however, was that the pres-
ence of the "person aggrieved" language in
§ 810 demonstrated Congress' affirmative
intent to abrogate prudential standing rules
and to expand standing under the section to
the full extent permitted by Art. III of the
Constitution. It thus follows that the ab-
sence of "person aggrieved". from § 812
indicates that Congress did not intend to
abrogate the normal prudential rules of
standing with regard to § 812.

Consistent with § 810's broad grant of
standing is the language chosen by Con-
gress to define the scope of the civil action
that may be brought under the section:
"[T]he person aggrieved may . . .
commence a civil action in any appropriate
United States district court . . . to
enforce the rights granted or protected by
this subchapter . . .." 42 U.S.C.
.§ 3610(d) (emphasis added). Section 812, in
contrast, authorizes the commencement of a
civil action to enforce only "Nile rights
granted by," as opposed to "rights granted
or protected by," § 803, § 804, § 805, and
§ 806. Clearly, Congress contemplated that
§ 812 suits could be instituted only by per-
sons alleging injury to rights expressly se-
cured under the enumerated sections.

Section 804, the provision allegedly of-
fended by petitioners, provides in pertinent
part:

"Mt shall be unlawful—

"(a) To refuse to sell or rent after the
making of a bona fide offer, or to refuse
to negotiate for the sale or rental of, or
otherwise make unavailable or deny, a
dwelling to any person because of race,
color, religion, sex, or national origin.
"(b) To discriminate against any per-

son in the terms, conditions, or privileges

"Person" is defined in Title VIII as "one or
more individuals, corporations, partnerships,
associations, labor organizations, legal repre-
sentatives, mutual companies, joint-stock corn-

of sale or rental of a dwelling, or in the
provision of services or facilities in con-

nection therewith, because of race, color,

religion, sex, or national origin.

•
"(d) To represent to any person be-

cause of, race, color, religion, sex, or na-

tional origin that any dwelling is not
available for inspection, sale, or rental
when such dwelling is in fact so availa-

ble." 42 U.S.C. § 3604.

In essence, § 804 grants to all persons
seeking housing the right not to be discrimi-
nated against on the basis of race, color,
religion, sex, or national origin. Nowhere
in the section are the individual respondents
granted a right to reap the "social and
professional benefits of living in an inte-

grated society." Nor does § 804 grant the

Village of Bellwood an actionable right not
to have its housing market "wrongfully and
Megan); manipulated." Accordingly, re-
spondents have suffered no injury to
"rights granted by [§ 804]."

The structure of both § 810 and § 812 and
the significant differences between the two
enforcement provisions further support the
conclusion that Congress intended to re-
strict access to federal courts under § 812 to
a more limited class of plaintiffs than that
contemplated under § 810. A "person ag-
grieved" proceeding under § 810 must first
file a complaint with the Secretary of Hous-
ing and Urban Development, who is autho-
rized "to try to eliminate or correct the
alleged discriminatory housing practice by
informal methods of conference, concilia-
tion, and persuasion." 42 'U.S.C. § 3610(a).
The Secretary, hoWever, must defer to the
appropriate state or local agency whenever

state or local fair housing laws provide

rights and remedies substantially equiva-
lent to those secured under Title VIII. The
Secretary may recommence action on the
complaint only upon certification that such
action is necessary to protect the rights of

panics, trusts, unincorporated organizations,
trustees, trustees and bankruptcy, receivers,
and fiduciaries." 42 U.S.C. § 3602(d).
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the parties or the interests of justice. Id.
§ 3610(c). If the Secretary's informal ef-
forts prove futile, the "person aggrieved"
may commence a civil action under Title
VIII in federal district court, but only if he
has no comparable judicial remedy under
"substantially equivalent" state or local fair
housing legislation. Id., § 3610(d).

The § 812 "plaintiff" is not similarly en-
cumbered. He may proceed directly into
federal court, deferring neither to the Sec-
retary of Housing and Urban Development
nor to state administrative and judicial
processes. See id., § 3612(a). The District
Court is authorized to appoint an attorney
for the § 812 plaintiff and to waive pay-
ment of fees, costs, and security. Id.,
§ 3612(b). Additionally, broader relief is
available under .§ 812. The "prevailing
plaintiff" may be awarded a "permanent or
temporary injunction, temporary restrain-
ing order, or other order, and . . .
actual damages and not more than $1,000
punitive damages, together with court costs
and reasonable attorney fees . ."
Id., § 3612(c). Section 810, by contrast,
makes no allowance for damages, costs, or
counsel fees, limiting the victorious claim-
ant to injunctive relief and such other af-
firmative action as may be appropriate.
Id., § 3610(d). Nor does § 812 contain a
provision similar to § 810(e), which provides
that "[i]n any proceeding brought pursuant
to [§ 810], the burden of proof shall be on
the complainant!" Given the advantages to
the claimant of proceeding under § 812, it is
hard to imagine why anyone would volun-
tarily proceed under § 810 if both routes
were equally available.

When the carefully chosen language and
the widely variant provisions of § 810 and
§ 812 are thus compared, the logic of Title
VIII's private enforcement mechanism be-
comes clear. Immediate access to federal
judicial power under § 812 was reserved to
those directly victimized by a discriminato-

ry housing practice; that is, those actually
discriminated against on the basis of race,
color, religion, sex, or national origin. Only
direct victims of housing discrimination

1621

were deemed to suffer injuries of sufficient
magnitude to authorize appointment of i
counsel and recovery of compensatory and
punitive damages, costs, and attorney fees.
But because discrimination in hot:sing can
injure persons other than the direct objects
of the discrimination, Trafficante, svra,
409 U.S., at 210, 93 S.Ct., at 367, Congress
believed that the statute's fair housing
goals would be served by extending stand-
ing under § 810 as broadly as constitutional-
ly permissible. Anyone claiming to have
been injured by a discriminatory housing
practice, even if not himself directly discri-
minated against, is authorized to seek re-
dress under § 810. By barring indirect
victims of housing discrimination from im-
mediate access to federal court under § 812,
and thus requiring them to exhaust federal
conciliation procedures as well as viable
state and local remedies pursuant to § 810,
Congress sought to facilitate informal reso-
lution of Title VIII disputes, to avoid feder-
al judicial intervention when possible, and--
to encourage state and local involvement in
the effort to eliminate housing discrimina-
tion.

The legislative history of Title VIII,
while "not too helpful," Trafficante, sDpra,
409 U.S., at 210, 93 S.Ct., at 367, supports
the view that standing to commence a civil
action under § 812 is limited to direct vic-
tims of housing discrimination. Introduced -
on the Senate floor and approved un-
changed by the House, Title VIII's legisla-
tive history must be culled primarily from
the Congressional Record. The brief debate
preceding adoption of Amendment No. 586,
which amended § 810 to require exhaustion
of "substantially equivalent" remedies un-
der state or local fair housing laws as a
prerequisite 'to the filing of a Title VIII
action in federal court, is particularly en-
lightening. Senator Miller, who introduced

the amendment, explained:

"[I] provide in the second part of my
amendment that no civil action may be
brought in any U. S. District Court if the
person aggrieved has a judicial remedy
under a state or local fair housing law
which provides substantially equivalent
rights and remedies to this Act
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"I believe it is a matter of letting the

' State and local courts having jurisdiction.

We in the Senate know that our federal

district court calendars are crowded

enough, without adding to that load if

there is a good remedy under State law."

114 Cong.Rec. 4987 (1966).

Senator Hart added that the amendment

"recognizes the desire all of us share that

the State remedies, where adequate, be

availed of and that unnecessary burdening

litigation not further clog the court calen-

dars." Ibid. It seems unlikely that Con-

gress would wholly frustrate the concerns

moving it to adopt § 810's exhaustion re-

quirement by opening § 812's direct route

into federal court to all "persons aggriev-

ed."

The debate 'concerning the allowance of

attorneys fees to prevailing plaintiffs under

§ 812 also indicates 'a congressional under-

standing that standing to proceed immedi-

ately into federal court under § 812 was

limited to discriminatee.s. Senator Hart

commented that § 812(b) and -(c)—which

authorize the district court-to waive pay.-

nient of fees, costs, and security in appro-

priate cases and to award damages, court

costs, and reasonable attorney fees to pre-

vailing plaintiffs—"reveal a clear ,congres-

sional intent to permit, and even encourage,

- litigation by those who cannot afford to

redress specific wrongs aimed at them be-

cause of the color of their skin." 114 Cong.
Rec. 5514-5515 (1968).

The meager legislative history rparshaled
by the Court provides at best thin support
for its expansive interpretation of standing
under § 812. References in the legislative
history describing § 812 as an "addition[al]"
and "alternative" remedial provision to
§ 810, ante, at 1611, and nn. 16, 17, and 18,
are hardly diSpositive: one need only read
the two sections to conclude that they pro-
vide "alternative" enforcement mecha-
nisms. That § 810 and § 812 are "alterna-
tive" remedial provisions does not, however,
compel the conclusion that they are equally
available to all potential Title VIII claim-
ants. The only piece of legislative history

arguably supporting the Court's interpreta-

tion of § 812 is the House Judiciary Com-

mittee staff's use of the term "aggrieved

person" to refer to potential § 812 plain-

tiffs. Ante, at n. 18. This single, fleeting

reference in the legislative history hardly

seems sufficient to overwhelm the contrary

indications of congressional intent found

elsewhere in Title VIII's legislative history

and in the carefully worded and structured

provisions of § 810 and § 812.

I think that Trafficante pushed standing

to the limit hi construing the "person ag-

grieved" language of § 810. I cannot join

the Court in pressing the more narrowly

confined language of § 812 to the same

limit.

III

Respondents also claim standing under 42

U.S.C. § 1982, which provides: "All citizens

of the United States shall have the same

right . . . as is enjoyed by white citi-

zens . . . to inherit, purchase, lease,

sell, hold, and convey real and personal

property." Unlike Title VIII, "§ 1982 is not

a comprehensive open housing law." Jones

v. Alfred H. Mayer Co., 392 U.S. 409, 413, 88

S.Ct. 2186, 2189, 20 L.Ed.2d 1189 (1968).

Enacted as part of the Civil Rights Act of

1866, the section bars all racial discrimina-

tion, both private and public, in the sale or

rental of property. /bid. -

It is clear that respondents have suffered

no injury to the only right secured under

§ 1982—the right to be free from racially

motivated interference with property

rights. Their claim of standing under

§ 1982 is thus conceptually indistinguishable

from a similar claim rejected by this Court

in Warth v. Seldin, 422 U.S. 490, 95 S.Ct.

2197, 45 L.Ed.2d 343 (1975). Plaintiffs in

Warth brought a § 1982 action against the

town of Penfield, New York, and Members

of its Zoning, Planning, and Town Boards,

claiming that the town's zoning ordinance

effectively excluded persons of minority ra-

cial and ethnic groups. One of the plain:

tiffs, a nonprofit corporation organized to

alleviate the housing shortage for low- and

•
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moderate-income persons in and around

Penfield, based its standing to challenge the
zoning ordinance on the loss to its members

residing in Penfield of the "benefits of liv-

ing in a racially and ethnically integrated

community." Id., at 512, 95 S.Ct., at 2212.

This Court rejected plaintiff's claim of

• standing, distinguishing Trafficante on the

ground that § 1982, unlike § 810 of Title

VIII, does not give residents of certain com-

munities an actionable right to be free from

the adverse consequences of racially dis-

criminatory practices directed at and imme-

diately harmful to others. Thus, We held

plaintiffs' "attempt to raise putative rights

of third parties," id., at 514, 95 S.Ct., at

2213, barred by the prudential rules of

standing.

Like plaintiffs in Warth, respondents
claim that they have been injured by racial-
ly discriminatory acts practiced on others.

Thus, their claim of standing under § 1982

must also fail. -

Because I think respondents have no

standing to litigate claims under 42 U.S.C.

§ 1982 and § 812 of the Civil Rights Act of

1968, I would reverse the judgment of the

Court of Appeals.

Daniel BURCH et al., Petitioners,

V.

• STATE OF LOUISIANA.

No. 78-90.

Argued Feb. 22, 1979.

Decided April 17, 1979.

Defendants' convictions of exhibiting

obscene motion pictures were affirmed by
•
*The syllabus constitutes no part of the opinion
of the Court but has been prepared by the
Reporter of Decisions for the convenience of

OUISIANA 1623
1623 (1979)
the Supreme Court of Louisiana, 360 So.2d

831, and certiorari was granted. The Su-

preme Court, Mr. Justice Rehnquist, held

that conviction by a nonunanimous six-per-

son jury in a state criminal trial for a

nonpetty offense violated the right of de-

fendant to trial by jury.

Affirmed in part, reversed in part and

remanded.

Mr. Justice Stevens filed a concurring

opinion.

Mr. Justice Brennan filed an opinion

concurring in part and dissenting in part in

which Mr. Justice Stewart and Mr. Justice

Marshall joined. •

Jury e=32(4)

Conviction by nonunanimous six-person

jury in state criminal trial for nonpetty

offense violated right of defendant to trial

by jury. U.S.C.A.Const. Amends. 6, 14;

LSA—C.Cr.P. art. 779, subd. A.

Syllabus'

Conviction by a nonunanimous six-per-

son jury in a state criminal trial for a

nonpetty offense, as contemplated by provi-

sions of the Louisiana Constitution and

Code of Criminal Procedure, which permit a

conviction by five out of the six jurors, held

to violate the right of an accused to trial by

jury guaranteed by the Sixth and Four-

teenth Amendments. Pp. 1625-1628.

(a) Lines must be drawn somewhere if

the substance of the jury trial right is to be

preserved, and while this line drawing proc-

ess "cannot be wholly satisfactory, for it

requires attaching different consequences

to events which, when they lie near the line,

actually differ very little," Duncan v. Loui-

siana, 391 U.S. 145, 161, 88 S.Ct. 1444, 1453,

20 L.Ed.2d 491, conviction for, a nonpetty

offense by only five members of a six-per-

son jury presents a threat to preservation

of the substance of the jury trial guarantee

the reader. See United States v. Detroit Tim-

ber & Lumber Co., 200 U.S. 321, 337, 26 S.Ct.

282, 287, 50 L.Eci. 499. _
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of critical importance to his defense,5 faces

the additional risk that the disbelief of a
single listener will itself result in time in

prison.

The minimal contribution that the de-
fendant's possibly untruthful testimony
might make to an overall assessment of his
potential for rehabilitation, see n. 2, supra,

cannot justify imposing this additional bur-
den on his right to testify in his on behalf.
I do not believe that a sentencing judge's
discretion to consider a wide range of infor-
mation in arriving at an appropriate sen-
tence. Williams v. New York, 337 U.S. 241,
69 S.Ct. 1079, 93 L.Ed. 1337, allows him to
mete out additional punishment to the de-
fendant simply because of his personal be-
lief that the defendant did not testify
truthfully at the trial.

_Accordingly, I would affirm the judg-
ment of the Court of Appeals.

DUKE POWER COMPANY, Appellant,

V.

CAROLINA ENVIRONMENTAL STUDY
GROUP, INC., et al. - -

UNITED STATES NUCLEAR REGULA-
- TORY COMMISSION et al.,

Appellants,

V.

CAROLINA ENVIRONMENTAL STUDY
GROUP, INC., et al.

Nos. 77-262, 77-375.

Argued March 20, 1978.

Decided June 26, 1978.

Direct appeal was taken from a deci-
sion of the United States District Court for

-5. Notwithstanding the standard instruction
that the jury is not to draw any adverse infer-
ence from the defendant's failure to testify, "a
defendant who does not take the stand will

the Western District of North Carolina, 431
F.Supp. 203, declaring that the Price-An..
derson Act, which imposed a $560 million
limitation on liability for nuclear accidents
resulting from operation of federally li-
censed private nuclear power plants, was
constitutionally invalid. The Supreme
Court, Mr. Chief Justice Burger, held that:
(1) citizens living near the site of proposed
nuclear power plants had standing to main-
tain the declaratory judgment action; (2)
the constitutional challenges to the Act
were ripe for adjudication; (3) the Act did
not violate the due process clause of the
Fifth Amendment, and (4) the Act did not
violate the equal protection component of
the Fifth Amendment.

Reversed.

Mr. Justice Stewart filed an opinion
concufring in result.

Mr. Justice Rehnquist filed an opinion
concurring in judgment, with whom Mr.
Justice Stevens joined.

Mr. Justice Stevens filed an opinion
concurring in the judgment.

1. Federal Courts e=242

For purposes of determining whether
general federal question jurisdiction exists,
it is not necessary to decide whether alleged
ca-use of action against federal agency
based direitly on Constitution is in fact
cause of action on which plaintiffs could
actually recover; instead, test is whether
cause of action alleged is so patently with-
out merit as to justify court's dismissal for
want of jurisdiction. 28 U.S.C.A. § 1331(a).

2. Federal Courts (B=.243

District court had jurisdiction over
complaint seeking declaration of constitu-
tional invalidity of statute limiting liability
for nuclear accidents resulting from opera-

probably fatally prejudice his chances of ac-
quittal." Note, The Influence of the Defend-
ant's Plea on Judicial Determination of Sen-

tence, 66 Yale L.J. 204, 212 n. 36 (1956).
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tion of federally licensed private nuclear
power plants under general federal ques-
tion jurisdictional statute rather than under
statute granting jurisdiction over cases aris-
ing under acts regulating commerce or pro-
tecting against restraints and monopolies,
where complaint, fairly read, raised two
basic challenges to act, both of which were
derived from Fifth Amendment; whether
direct cause of action against Nuclear Reg-
ulatory Commission under Constitution was
one generally to be recognized need not be
decided since claimed cause of action to
vindicate plaintiffs' constitutional rights
was sufficiently substantial and colorable to
sustain jurisdiction. Atomic Energy Act of
1954, § 1 et seq. as amended 42 U.S.C.A.
§ 2011 et seq.; 28 U.S.C.A. §§ 1331(a), 1337;
U.S.C.A.Const. Amend. 5.

3. Federal Civil Procedure c=.103
Essence of standing inquiry is whether

parties seeking to invoke court's jurisdiction
have alleged such personal stake in outcome
of controversy as to assure that concrete
adverseness which sharpens presentation of
issues upon which court so largely depends
for illumination of difficult constitutional
questions; "personal stake" requires not
only distinct and palpable injury to plain-
tiff, but also fairly traceable causal connec-
tion between claimed injury and challenged
conduct.

4. Federal Courts 0=-178'
In action brought against Nuclear Reg-

ulatory Commission challenging constitu-
tional validity of statute imposing $560 mil-
lion limitation on liability for nuclear acci-
dents resulting from operation of federally
licensed private nuclear power plants, dis-
trict court's finding that several of immedi-
ate adverse 5effcts of construction of
plants, including environmental and aes-
thetic consequences of thermal pollution of
two lakes in vicinity of disputed plants and
emission of nonnatural radiation into envi-
ronment, were adequate to satisfy "injury
in fact" standard required as predicate- for
standing was not clearly erroneous. Atom-
ic Energy Act of 1954, § 170 as amended 42
U.S.C.A. § 2210.

2621

5. Federal Courts c=,478

In action brought against Nuclear Reg-
ulatory Commission by citizens groups and
individuals living near sites of proposed nu-
clear power plants, seeking declaration of
constitutional invalidity of statute limiting
liability for nuclear accidents resulting
from operation of federally licensed private
nuclear power plants, district court's find-
ing of "substantial likelihood" that neither
of disputed nuclear plants would be com-
pleted or operated absent challenged stat-
ute, and that relief requested would redress
injury claimed, so as to satisfy constitution-
al standing requirement, was not clearly
erroneous. Atomic Energy Act of 1954,
§ 170 as amended 42 U.S.C.A. § 2210.

6. Federal Civil Piocedure Q=403

Outside context of taxpayer suits, liti-
gant need not demonstrate more than inju-
ry in fact and substantial likelihood that
judicial relief requested will prevent or re-
dress claimed injury to satisfy "case and
controversy" standing requirement; where
party champions his own rights, and where
injury alleged is concrete and particularized
one which will be prevented or redressed by
relief requested, basic practical and pruden-
tial concerns underlying standing doctrine
are generally satisfied when constitutional
requisites are met. U.S.C.A.Const. art. 3,
§ 1 et seq. -

7. Constitutional Law <3 ,42.3(2)

Citizens groups and individuals who
lived within close proximity to planned nu-
clear power plants had standing to maintain
action against public utility and Nuclear
Regulatory Commission seeking declaration
of constitutional invalidity of statute limit-
ing liability for nuclear accidents resulting
from operation of federally licensed private
nuclear power plants where immediate ad-
verse effects of construction of. plants, in-
cluding environmental and aesthetic conse-
quences of thermal pollution of two lakes in
vicinity of plants, was adequate to satisfy
"injury in fact" standard and where there
was substantial likelihood that plants would
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be neither completed nor operated absent
challenged statute. Atomic Energy Act of
1954, § 1 et seq. as amended 42 U.S.C.A.
§ 2011 et seq. •.

8. Federal Courts c==13 •
Constitutional challenges to statute im-

posing $560 million limitation on liability
for nuclear accidents resulting from opera-
tion of federally licensed private -nuclear
power plants were ripe for adjudication
where all parties would be adversely affect-
ed by decision to defer definitive resolution
of constitutional validity vel non of act, and
where alleged injury could be redressed by
relief requested. Atomic Energy Act of
1954, § 170 et seq. as amended 42 U.S.C.A.
§ 2210 et seq.

9. Constitutional Law e=48(4)
Statute iinposing limitation on liability

for nuclear accidents resulting from opera-
tion of federally licensed private nuclear
power plants was classic example of eco-
nomic regulation, and came to court with
presumption of constitutionality; burden
was on parties complaining that statute vio-
lated due process to establish that legisla-
ture acted in arbitrary or irrational way.
Atomic Energy Act of 1954, § 170 as
amended 42 U.S.C.A. § 2210.

10. Constitutional Law 0..299
United States 0=,53(6)
Price-Anderson Act statutory limit on

liability for nuclear accidents resulting
from operation of federally licensed private
nuclear power plants bears rational rela-
tionship to Congress' concern for stimulat-
ing involvement of private enterprise in
production of electric energy through use of
atomic _power and thus the Act does not
violate the due process clause.- Atomic En-
ergy Act of 1954, § 170 as amended 42
U.S.C.A. § 2210; U.S.C.A.Const. Amend. 5.

11. Constitutional Law e=>299
United States c=,53(6)
Assuming arguendo that $560 million

fund provided by Price-Anderson Act limit-
ing liability for nuclear accidents resulting
from operation of federally licensed private

nuclear power plants would not insure full
recovery in all conceivable circumstances, it
does not follow that liability limitation is
therefore irrational and violative of due
process in view of extremely remote possi-
bility of accident in which liability would
exceed statutory limit; and of Congress'
commitment to "take whatever action is
deemed necessary and appropriate to pro-
tect the public from the consequence of" a
disaster of such proportions. Atomic Ener-
gy Act of 1954, § 170 as amended 42 U.S.
C.A. § 2210.

12. United States 43=,53(6)
• District court's finding that statute

limiting liability for nuclear accidents re-
sulting from operation of federally licensed
private nuclear power plants encouraged
irresponsibility in matters of safety and en-
vironmental protection could not withstand
careful scrutiny, since nothing in liability
limitation provision undermined or altered
rigor and integrity of process involved in
review of applications for license to con-
struct or operate nuclear power plant, and
since in event of nuclear accident utility
itself would probably suffer largest dam-
ages. Atomic Energy Act of 1954, § 170 as
amended 42 U.S.C.A. § 2210.

13. Constitutional Law (B=.92
Person has no property right or vested

interest in any rule of common law; Consti-
tution__ does not forbid creation of new
rights or abolition of old ones recognized by
common law to attain permissible legisla-
tive objective, despite fact that otherwise
settled. expectations may be upset thereby.

14. Constitutional Law 0=92
Parties who lived within close proximi-

ty to planned nuclear power plants, and
who sought declaration of constitutional in-
validity of statutory limitation on liability
for nuclear -accidents resulting from opera-
tion of federally licensed private nuclear
power plants did not, prior to enactment of
such statute, have any right cognizable un-
der due process clause to be free of nuclear
power or to take advantage of state of
uncertainty which inhibited private devel-
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opment of nuclear power; parties' only rel-
evant right prior to enactment of statute
was to utilize their existing common-law
and state law remedies to vindicate any
particular harm visited on them from what-
ever resources. U.S.C.A.Const. Amend. 5;
Atomic Energy Act of 1954, § 170 as
amended 42 U.S.C.A. § 2210.

15. United States cz=53(6)

Statute limiting liability for nuclear ac-
cidents resulting from operation of federal-
ly licensed private nuclear power plants to
$560 million provides fair and reasonable
substitute for state tort law remedies it
replaces, in view of uncertainty of recovery
of damages of such magnitude from utility •
or component manufacturer whose re-
sources might well be exhausted at early
stage, and in view of congressional assur-
ance of $560 million fund for recovery ac-
companied by statutory commitment to
"take whatever action is deemed necessary
and appropriate to protect the public from
the consequences of" a nuclear accident;
statutorily mandated waiver of defenses es-
tablishes right of injured parties to compen-
sation without proof of fault and eliminates
burden of delay and uncertainty which
would follow from need to litigate question
of liability after accident. Atomic Energy
Act of 1954, § 170 as-amended 42 U.S.C.A.
§2210.

16. Constitutional Law 03=,243(1)

United States (g=,53(6)

General rationality of Price-Anderson
Act imposing limitation on liability for 'nu-
clear accidents resulting from operation of
federally licensed private nuclear power
plants, particularly with reference to impor-
tant congressional purpose of encouraging
private participation and exploitation of nu-
clear energy, is ample justification for dif-
ference in treatment between those inju'red
in nuclear accidents and those whose inju-
ries are derived from other causes; liability
limitation does not violate equal protection.
Atomic Energy Act of 1954, § 170(b, e) as

The syllabus constitutes no part of the opinion
of the Court but has been prepared by the
Reporter of Decisions for the convenience of

amended 42 U.S.C.A. § 2210(b, e);
Const. Amend. 5.,

17. Eminent Domain c=.266

Statute imposing limitation on liability
for nuclear accidents resulting from opera-
tion of federally licensed private nuclear
power plants does not withdraw Tucker Act
remedy for any "taking" which would re-
sult from such 'accident. 28 U.S.C.A.

§ 1491; Atomic Energy Act of 1954,
§ 170(b, e) as amended 42 U.S.C.A. § 2210(b,

e); U.S.C.A.Const. Amend. 5.

Syllabus*

The Price-Anderson Act (Act), having
the dual purpose of protecting the public
and encouraging the development of the
nuclear energy industry, imposes a $560
million limitation on liability for nuclear
accidents resulting from the operation of
federally licensed private nuclear power
plants, requires those indemnified by the
$560 million fund established under the Act
to waive all legal defenses in the event of a
substantial nuclear accident, and further
provides that in the event of a nuclear
accident involving damages in excess of. the
amount of aggregate liability Congress
"will take whatever action is deemed neces-
sary and appropriate to protect the public
from the consequences of a disaster of such

magnitude." Appellant Duke Power Co.
(Duke), an investor-owned public utility

which is constructing nuclear power plants

in North and South Carolina, and appellant
Nuclear Regulatory Commission (NRC),
were sued by appellees (an environmental

organization, a labor union, and a number
of individuals who live near the plants in

question) who sought a declaration that the
Act is unconstitutional. After finding, in-
ter ails, that the "immediate" adverse ef-
fects upon appellees resulting from the op-
eration of the plants included thermal pol-

lution of lakes in the vicinity, and emission

of non-natural radiation into appellees' en-

the reader. See United States v. Detroit Tim-

ber & Lumber Co., 200 U.S. 321, 337, 26 S.Ct.

282, 287,, 50 L.Ed. 499.
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vironment, and also that there was a "sub-
stantial likelihood" that Duke would not be
able to complete construction and maintain
operation of the plants "but for" the protec-
tion provided by the Act, the District Court
held that appellees had standing to chal-
lenge the Act's constitutionality and that
their claim could be properly adjudicated.
The court then went on to hold that the Act
violated the Due Process Clause of the
Fifth Amendment because the amount of
recovery is not rationally related to the
potential losses, the Act tends to encourage
irresponsibility in matters of safety and en-
vironmental protection, and there is no quid
pro quo for the liability limitation, and also
offended the equal protection component of
the Fifth Amendment by forcing the vic-
tims of nuclear incidents ,to bear the burden
of injury, whereas society as a whole bene-
fits from the existence and development of
nuclear power. Held:

1. The District Court had,jurisdiction
over appellees' complaint against the NRC
under § 1331(a) rather than § 1337, the
.jurisdictional base pleaded-. The complaint,
fairly read, raised two basic challenges to
the Act, both of which are derived from the
Fifth Amendment. Appellees' cause of ac-
tion against the NRC directly under the
COnstitution is sufficiently substantial to
sustain jurisdiction; the further question of
whether such a cause of action is to be
generally recognized need not be decided on
this record. Pp; 2628-2630. - -

2. Appellees have standing to chal-
lenge the Act's constitutionality. That sev-
eral of the "immediate" adverse effects of
construction of the plants' were found to
harm appellees is sufficient to satisfy the
"injury in fact" prong of the constitutional
requirement for standing. And the finding
as to the "but for" causal connection be-
tween the Act and the construction of the
plants satisfies the second prong of the
constitutional test for standing, that the
exercise of the court's remedial powers
would redress 4,the claimed injuries. Pp.
2630 -2635.

3. The constitutional challenges to the
Act are ripe for adjudication, since all par-
ties would be adversely affected by a deci-
sion to defer definitive resolution of the
constitutional validity yel non of the Act.
To the extent that "issues of ripeness in-
volve, at least in part, the existence of a
live 'Case or Controversy.'" Regional Rail
Reorganization Act Cases, 419 U.S. 102, 138,
95 S.Ct. 335, 355, 42 L.Ed.2d 320 (1974), the
fact that appellees will sustain immediate
injury from the operation of the disputed
power plants and that such injury would be
redressed by the relief requested satisfies
this requirement. P. 2635.

4. The. Act does not violate the Due
Process Clause of the Fifth Amendment.
Pp. 2635-2641.

(a) The record supports the need for
the imposition of a statutory limit on liabili-
ty to encourage private industry participa-
tion and hence bears a rational relationship
to Congress' concern for stimulating private
industry's involvement in the production of
nuclear electric energy. P. 2636.

(b) Assuming, arguendo, that the $560
million fund would not insure full recovery
in all conceivable circumstances, it does not
follow that the liability limitation is there-
fore irrational and violative of due process.
When appraised in light of the extremely
remote possibility of an accident in which
liability wotild exceed the statutory limit
and Congress' commitment to "take what-
ever action i deemed necessary and appro-
priate to protect the public from the conse-
quences of" a disaster of such proportions,
the congressional decision to fix a $560 mil-
lion ceiling is within permissible limits and
not violative of due process. Pp. 2636-
2638.

(c) The District Court's finding that
the Act tends to encourage irresponsibility
in matters of safety and environmental pro-
tection cannot withstand careful scrutiny,
since nothing in the liability limitation pro-
vision undermines or alters the rigor and
integrity of the process involved in the re-
view of applications for a license to con-
struct or operate a nuclear power plant, and
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since, moreover, in the event of a nuclear Steve C. Griffith, Jr., Charlotte, N. C., for
accident the utility itself would probably appellant in No. 77 262.
suffer the largest damages. P. 2638.

(d) The Act provides a reasonably just
substitute for the common or state tart law
remedies it replaces, and nothing more is
required by the Due Process Clause. The
congressional assurance of a $560 million
fund for recovery, accompanied by the stat-
utory commitment to "take whatever action
is deemed necessary and appropriate to pro-
tect the public from the consequences of" a
nuclear accident, is a fair and reasonable
substitute for the uncertain recovery of
damages of this magnitude from a utility or
component manufacturer whose resources
might well be exhausted at an early stage.
And, at the minimum, the statutorily man-
dated waiver of defenses establishes at the
threshold the right of injured parties to
compensation' without proof of fault and
eliminates the burden of delay and uncer-
tainty which would follow from the need to
litigate the question of liability after an
accident. Pp. 2638-2641.

(e) There is no equal protection viola-
tion, since the general rationality of the
Act's liability limitation, particularly with
reference to the congressional purpose of
encouraging private participation in the ex-
ploitation of nuclear energy, is ample justi-
fication for the difference in treatment be-
tween those injured in nuclear accidents
and those whose injuries are derived from
other causes. P. 2641.

(f) The Price-Anderson Act does not
withdraw the Tucker Act remedy, 28

§ 1491, and thus appellees' chal-
lenge under the Just Compensation Clause
must fail. The further question of whether.
a taking claim could be established under
the Fifth Amendment is a matter appropri-
ately left for another day. P. 2641 n. 39.

431 F.Supp. 203, reversed and remand-
ed.,

1. Under the terms of the Energy Reorganiza-
tion Act of 1974, 42 U.S.C. (Supp. V) § 5801 et
seq., the Nuclear Regulatory Commission

2625 .

Sol. Gen. Wade H. McCree, Jr., Wash-
ington, D. C., for appellants in No. 77-375.

William B. Schultz, Washington, D. C.,
for appellees.

Mr. Chief Justice BURGER delivered the
opinion of the Court.

These appeals present the question of
whether Congress may, consistent with the
Constitution, impose a limitation on liability
for nuclear accidents resulting from the
operations of private nuclear power plants
licensed by the Federal Government.

A

When Congress passed the Atomic Ener-
gy Act of 1946, it Contemplated that the
development of nuclear power would be a
government monopoly. See Act of Aug. 1,
1946, ch. 724, 60 Stat. 755. Within a dec-
ade, however, Congress concluded that the
national interest would be best served if the
Government encouraged the private sector
to become involved in the development of
atomic energy for kaceful purposes under
a program of federal regulation and licens-
ing. See H.R.Rep. No. 2181, 83d Cong., 2d
Sess., 1-11 (1954). The Atomic Energy Act
of 1954, Act of Aug. 30, 1954, ch. 1073, 68
Stat. 919, as amended, 42 U.S.C. §§ 2011-
2281 (1970), implemented this policy deci-
sion, providing for licensing of private con-
struction, ownership and operation of com-
mercial nuclear power reactors for energy
production under strict supervision by the
Atomic Energy Commission (AEC).' See
Power Reactor Development Co. v. Inn.
Union of Electrical, Radio & Machine
Workers, 367 U.S. 396, 81 S.Ct. 1529, 6
L.Ed.2d 924 (1961), rev'g, 108 U.S.App.D.C.
97, 280 F.2d 645 (CADC 1960).

(NRC) has now replaced the AEC as the licens-
ing and regulatory authority.
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Private industry responded to the Atomic
Energy Act with the development of an
experimental power plant constructed un-
der the auspices of a consortium of interest-
ed companies. It soon became apparent
that profits from the private exploitation of
atomic energy were uncertain and the ac-
companying risks substantial. See Green,
Nuclear Power: Risk, Liability, and Indem-
nity, 71 Mich..L.Rev. 479, 479-481 (1973).
Although the AEC offered incentives to
encourage investment, there remained in
the path of the private nuclear power in-
dustry various problems—the risk of poten-
tially vast liability in the event of a nuclear
accident of a sizeable magnitude being the
major obstacle. Notwithstanding compre-
hensive testing and study, the uniqueness of
this form of energy production made it
impossible totally to rule but the risk of a
major nuclear aceldent resulting in exten-
sive damage. Private industry and the
AEC were confident that such a- disaster
would not occur, but the very uniqueness of
nuclear power meant that the possibility
remained and the potential liability.
dwarfed the ability of the industry and
private insurance companies to absorb the
risk. See Hearings before the Joint Com-
mittee on Atomic Energy on Government
Indemnity for Private Licensees and AEC
Contractors Against Reactor Hazards, 84th
Cong., 2d Sess., 122-124 (1956). Thus, while
repeatedly stressing that the risk of a ma-
jor nuclear accident was extremely remote,
spokesmen for the private sector informed
Congress that they woulebe forced to with-
draw from the field if their liability were
not limited by appropriate legislation. Id.,

2. A "nuclear incident" is defined as "any oc-
currence . . . within the United States
causing, within or outside the United States,
bodily injury, sickness, disease, or death, or
loss of or damage to property, or loss of use of
property, arising out of or resulting from the
radioactive, toxic, explosive, or other hazard-
ous properties of source, special nuclear, or
by-product mater,ial . . ." 42 U.S.C.
§ 2014(q) (1970).

3. "The term 'person indemnified' means (1)
with respect to a nuclear incident occurring
within the United States . . . - the person
with whom an indemnity agreement is exe-

at 9, 109-110, 115, 120, 136137, 148, 181,
195, and 240.

Congress responded in 1957 by passing
the Price-Anderson Act, Act of Sept. 2,
1957, Pub.L. No. 85 -256, 71 Stat. 576 (codi-
fied at 42 U.S.C. § 2210). The Act had the
dual purpose of "protect[ing] the public
, . . and . . . encourading] the
development of the atomic energy indus-
try." 42 U.S.C. § 2012(i) (1970). In its
original form, the Act limited the aggre-
gate liability for a single nuclear incident 2
to $500 million plus the amount of liability
insurance available on the private market—
some $60 million in 1957. The nuclear in-
dustry was required to purchase the maxi-
mum available amount of privately under-
written public liability insurance, and the
Act provided that if damages from a nucle-
ar disaster exceeded the amount of that
private insurance coverage, the Federal
Government would indemnify the licensee
and other "persons indemnified"3 in an
amount not to exceed $500 million. Thus,
the actual ceiling on liability was the
amount of private insurance coverage plus
the Government's indemnification obliga-
tion which totalled $560 million.

Since its enactment, the Act has been
twice amended, the first occasion being on

• the eve of its expiration in 1966.4 These
amendments extended the basic liability
limitation provisions for another 10 years,
and added a provision which had the effect
of requiring those indemnified under the
Act to waive all legal defenses in the event
of a substantial nuclear accidents This

cuted and any other person who may be liable
for public liability . . .“ 42 U.SC.
§ 2014(t).

4. By the terms of the Act as originally passed,
it was only applicable to licenses issued be-
tween August 30, 1954, and August 1, 1967.
Act of September 2, 1957, Pub.L. No. 85-256,
§ 4, 71 Stat. 525, as amended, 42 U.S.C.
§.2210(c) (1970).

5. The waiver provision is incorporated in the
indemnity agreement. The defenses of negli-
gence, contributory negligence, charitable or
governmental immunity and assumption of risk
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provision was based on a congressional con-
cern that state tort law dealing with liabili-
ty for nuclear incidents was generally un-
settled and that some .way of insuring a
common standard of responsibility for all
jurisdictions—strict liability—was needed.
A waiver of defenses was thought to be the
preferable approach since it entailed less
interference with state tort law than would
the enactment of a federal statute pre-
scribing strict liability:' See S.Rep. No.
1605, 89th Cong., 2d Sess., 6-10 (1966); U.S.
Code Cong. & Admin.Code 1966, p. 3201.

In 1975, Congress again extended the
Act's coverage until 1987, and continued the
$560 million limitation on liability., How-
ever a new provision was added requiring,
in the event of a nuclear incident, each of
the 60 or more reactor owners to contribute
between $2 'and $5 million toward the cost
of compensating victims.? 42 U.S.C.
§ 2210(b). Since the liability ceiling re-
mained at thesame level, the effect of the
"deferred premium" provision was to re-
duce the Federal Government's contribution
to the liability poo1.8 In its amendments to
the Act in 1975, Congress also explicitly
provided "that in the event of a nuclear
incident involving damages in excess of
[the] amount of aggregate liability, the
Congress will thoroughly review the partic-

all "a're waived in the event of an extrao-rdinary
nuclear occurrence, as are, to a limited degree.
defenses based on certain short state statutes
of limitations. Act of October 13, 1966, Pub.L.
No. 89-645, 80 Stat. 891, codified at 42 U.S.C.
§ 2210(n)(1). See also 10 C.F.R. §§ 140.81 to
140.85, 140.91 to 140.92.

6. The Act was alsii amended in 1966 to provide
for the transfer.of all claims arising out of a
nuclear incident to a single federal district
court. 42 U.S.C. § 2210(n)(2). If the court
finds that liability may exceed the liability limi-
tation of the Act, immediate payments to in-
jured parties are limited to 15% of the liability
limitation until the court approves a plan of
distribution to insure equitable treatment of all
parties. Id., at § 2210(o).

7. The NRC, which was empowered by the 1975
mendments to choose a figure in the $2-$5

million range, has set the assessment at $5
million. 42 Fed.Reg. 46 (1977).

8. As the number of reactors increases, the $5
million deferred premium in itself will yield a

2627

ular incident and will take whatever action
is deemed necessary and appropriate to pro-
tect the public from the consequences of a
disaster of such magnitude , . ." 4i
U.S.C. § 2210(e).

Under the Price-Anderson Act as it pres-
ently stands, liability in the event of a
nuclear incident causing damages of $560
million or more would be spread as follows:
$315 million would be paid froth contribu-
tions by the licensees of the 63 private
operating nuclear power plants; $140 mil-
lion would come from private insurance (the
maximum now available); the remainder of
$105 million would be borne by the Federal
Government"

Appellant Duke Power Company is an
investor-owned public utility which is con-
structing one nuclear power plant in North
Carolina and one in South Carolina. Duke
Power, along with the Nuclear Regulatory
Commission, was sued by appellees, two or-
ganizations—Carolina Environmental Study
Group and the Catawba Central Labor Un-
ion—and 40 individuals who live within
close proximity to the planned facilities.
The action .was commenced in 1973, and
sought among other relief a declaration

fund exceeding the present liability ceiling.
For example, it is predicted that by 1985 there
will be a maximum of 138 reactors operating,
see Executive Office of the President, The Na-
tional Energy Plan 71 (1977), which would. pro-
duce $690 million in addition to whatever in-
surance is available from the private insurance
market. Under the Act, the liability ceiling
automatically increases to a level equal to the
amount of primary and secondary (deferred
premium) insurance coverage when the
amount of such coverage exceeds the $560 mil-
lion figure. 42 U.S.C. § 2210(e)..

9. Appellees' expert witness on insurance testi-
fied in the District Court that homeowners
were unable to purchase insurance against nu-
clear catastrophes because "the nuclear indus-
try has essentially absorbed the entire capacity
of the private insurance market in their need
for property and liability insurance." App., at
293. -
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that the Price-Anderson Act is unconstitu-

tional."

After the parties had engaged in exten-

sive discovery, the District Court held an
evidentiary hearing on the questions of

whether the issues were ripe for adjudica-

tion and whether appellees had standing to

challene the constitutionality of the Act.

That court determined that appellees had

standing and that their claim could properly

be adjudicated. The District Court went on
to hold that the Price-Anderson Act was
unconstitutional in two respects: (a) i vio-

lated the Due Process Clause of the Fifth
Amendment because it allowed iNuries to
occur without assuring adequate compensa-

tion to the victims; (b) the Act offended

the equal protection component of the Fifth
Amendment by forcing the. victims of nu-
clear incidents to bea? the burden of injury,
whereas society as a whole benefits from

the existence and development of nuclear
power.

We noted probable jurisdiction 11 in these
appeals, 434 U.S. 937, 98 S.Ct. 426, 54
L.E.T.2d 297 (1977), and we now reverse.

II

As a threshold matter, we mustaddress
the question of whether the District Court
had subject matter jurisdiction over appel-
lees' claims, despite the fact that none of
the parties raised this issue and the District
Court did not consider it. See Liberty Mu-
tual Ins. _Co. v. Wetzel, 424 U.S. 737, 740, 96
S.Ct. 1202, 1204,47 L.Ed.2d 435(1976). Ap-
pellees' complaint alleges jurisdiction under

10. The complaint also sought review ofthe
Atomic Energy Commission's decision-to grant
a construction permit for one of the plants.
During the pendency of this action, however,
the United States Court of Appeals for the
District of Columbia Circuit decided that the
AEC had properly,i§sued the permits. CESG v.
United States, 166 U.S.App.D.C. 416, 510 F.2d
796 (1975). Accordingly, the District Court
dismissed all counts of the complaint except
those relating to the Price-Anderson Act's con-
stitutionality; -

11. Our jurisdiction was invoked under--28
U.S.C. § 1252, which provides for a direct ap-
peal to this Court from any decision invalidat-

28 U.S.C. § 1337, which provides for original
jurisdiction in the district courts over "any
civil action or proceedings arising under any
Act of Congress regulating commerce or
protecting trade and commerce against,re-
straints and monopolies." Our reading of
the pleadings," however, indicates that ap-
pellees, claims do not "arise under" the
Price-Anderson Act as that statutory lan-
guage has been interpreted in prior deci-
sions. See Peyton v. Railway Express
Agency, Inc., 316 U.S. 350, 353, 62 S.Ct.
1171, 1172, 86 L.Ed. 1525 (1942). ___

Specifically, as we read the ,complaint,
appellees are making two basic challenges
to the Act—both of which find their moor-
ings in the Fifth Amendment. First, appel-
lees contend that the Due Process Clause
protects them against arbitrary governmen-
tal action adversely affecting their property
rights and that the Price-Anderson Act—
which both creates the source of the under-
lying injury and limits the recovery there-
for—constitutes such arbitrary action. And
.second, they are contending that in the
event of a nuclear accident their property
would be "taken" without any assurance of
just compensation. The Price-Anderson
Act is the instrument of the taking since on
this record, without it, there would be no
;power plants and no possibility of an acci-
dent. Implicit in the complaint is also the
assumption that there exists a cause of
action directly under the Constitution to
vindicate appellees' federal rights through a
suit against the NRC-, the executive agency
charged with enforcement and administra-

ing an Act of Congress in any suit to which the
United States, its agencies, officers or employ-
ees are parties.

12. The complaint provides in relevant part: -

"19. Since the Price-Anderson Act provides
victims of a nuclear disaster no benefit while at
the same time limiting their right to recover for
their losses to approximately 2'h percent of
such losses, the operation of the $500 million
limitation would, in the event of a nuclear dis-
aster, deprive the persons injured by such a
disaster of property rights without due process
of law in violation of the Fifth Amendment to
the Constitution of the United States." App.,
at 32.
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tion of the allegedly unconstitutional stat-
ute.13 Appellees' right to relief thus de-
pends not on the interpretation orconstruc-
tion of the Price-Anderson Act itself but
instead "upon the construction or applica-
tion of the Constitution," Smith v. Kansas
City- Title & Trust, 255 U.S. 180, 199, 41
S.Ct. 243, 245, 65 L.Ed. 577 (1921). Hence,
if there exists jurisdiction to hear appellees'
claims at all, it must be derived from 28
U.S.C. § 1331(a), the general federal ques-
tion statute, rather than from § 1337-the
jurisdictional base pleaded.I4

[1,2] For purposes of determining
whether jurisdiction exists under § 1331(a)
to resolve appellees' claims, it is not neces-
sary to decide whether appellees' alleged
cause of action against the NRC and based
directly on the Constitution is in fact a
cause•of action "on which [appellees] could
actually recover.". Bell v. Hood, 327 U.S.
678, 682, 66 S.Ct. 773, 776, 90 L.Ed. 939
(1946). Instead, the test is whether "the
cause of action alleged is so patently with-
out merit as to justify . . . the

13. Mr. Justice REHNQUIST would read the
complaint, insofar as it alleges- a denial of due
process, as stating a claim only against Duke
Power under North Carolina law. Under such
a construction of the complaint, the question of
the constitutionality of the Price-Anderson Act
would emerge only in anticipation of a defense
to appellees' state law claims and thus would
not support federal jurisdiction under the
"well-pleaded" complaint rule regardless of the
jurisdictional statute relied upon. See Louis-
ville & Nashville R. Co. v. Mottle'y, 211 U.S.
149, 29 S.Ct. 42, 53 L Ed. 126 (1908). We
conclude that the complaint is more fairly read
as stating a claim against the NRC directly
under the Due Process Clause of the Fifth
Amendment. See n. 12 supra. On this view,
the "well-pleaded" complaint rule poses no bar
to the assertion of jurisdiction. Appellees'
claim under the Due Process Clause is an es-
sential ingredient of a well-pleaded complaint
asserting a right under the Constitution and is
not simply a claim made in anticipation of a
defense to be raised in an action having its
origin in state law. See also n. 26, infra. _-

14. Previously § 1331(a) required a minimum
amount in controversy in all suits, but a 1976
anvridment eliminated the jurisdictional
amount requirement in actions "brought
against the United States, any agency thereof,
or any officer or employee thereof in his official

court's dismissal for want of jurisdiction."
Hagans v. Lavine, 415 U.S. 542 -543, 94
S.Ct. 1372, 1382, 39 L.Ed.2d 577 (1974) quot-
ing Bell v. Hood, supra, 327 U.S., at 683, 66
S.Ct., at 776. (Emphasis added.) See also
Oneida Indian Nation v. County of Oneida,
414 U.S. 661, 666-667, 94 S.Ct. 772, 778, 39
L.Ed.2d 73 (1974) (test is whether right
claimed is "so insubstantial, implausible,
foreclosed by prior decisions of this Court or
otherwise completely devoid of merit as not
to involve a federal controversy.") In light
of prior decisions, for example, Bivens v.
Six Unknown Named Agents of Federal
Bureau of Narcotics, 403 U.S. 388, 91 S.Ct..
1999, 29 L.Ed.2d 619 (1971) and Hagans v.
Lavine, supra, as well as the general.admo-
nition that "where federally protected
rights have been invaded . . . courts
will be alert to adjust their remedies so as
to grant the necessary relief," Bell v. Hood,
supra, 327 U.S., at 684, 66 S.Ct., at 777, we
conclude that appellee's allegations are suf-
ficient to sustain jurisdiction under
§ 1331(a),I4

capacity." Pub.L. No. 94-574 § 2, 90 Stat.
2721. Thus this action, at least as against the
Nuclear Regulatory Commission, would seem
clearly permitted by § 1331(a) without specifi-
cation of an amount in controversy. See An-
drus v. Charlestone Stone Products Co., Inc.,
- U.S.  ,98 S.Ct. 2002, 55 L.Ed.2d  
(1978), slip. op., at 3 n. 6. Appellees' failure to
assert § 1331(a) as a basis for jurisdiction in
their complaint is not fatal since the facts al-
leged are sufficient to support such jurisdic-
tion. See ibid.

15. Mr. Justice REHNQUIST suggests that ap-
pellees' taking claim will not -support jurisdic-
tion under § 1331(a), but instead that such
claims can only be adjudicated in the Court of
Claims under the Tucker Act, 28 U.S.C. § 1491.
We disagree. Appellees are not seeking com-
pensation for a taking, a claim properly
brought in the Court of Claims, but are now
requesting a declaratory judgment that since
the Price-Anderson Act does not provide ad-
vance assurance of adequate compensation in
the event of a taking, it is unconstitutional. As
such, appellees' claim tracks quite closely that
of the petitioners in the Regional Rail Reorgani-
zation Act Cases, 419 U.S. 102, 95 S.Ct. 335, 42
L.Ed.2d 320, which were brought under §.1331
as well as the Declaratory Judgment Act. See
Joint App. in Regional Rail Reorganization Act
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The further question of whether appel-

lees' cause of action under the Constitution

is one generally to be recognized need not

be decided here. The question does not

directly implicate our jurisdiction, see Bell

v. Hood, supra, was not raised in the court

below, was not briefed and was not ad-

dressed during oral argument. As we not-

ed last Term in a similar context, questions

of this sort should not be resolved on such

an inadequate record; leaving them unre-

solved is no bar to full consideration of the

merits. See Mount Healthy v. Doyle, 429

U.S.' 274, 278-279, 97 S.Ct. 568, 571-572, 50

L.Ed.2d 471 (1977). It is enough for

present purposes that the claimed cause of

action to vindicate appellees' constitutional

rights is sufficiently substantial and colora-

ble to sustaih jurisdiction under § 1331(a)."

The District Judge held four days of

hearings on the questions of standing and

ripeness; his factual findings form the ba-

sis for our analysis of these issues.

A -

[3] .The essence of the standing inquiry

is whether the parties seeking to invoke the

court's jurisdiction have "alleged such a

Personal stake in the outcome of the contro-

versy as to assure that concrete adverseness

which sharpens the presentation of issues

upon which the court-so largely depends for

illumination of difficult constitutional ques-

tions." Baker v. Carr, 369 U.S. 186, 204, 82

S.Ct. 691, 703, 7 L.Ed.2d 663 (1962). As

refined by subsequent reformulation, this

requirement of a "personal stake" has come

to be understood to require not only a "dis-

tinct and palpable injury," to the plaintiff,

Warth v. Seldin, 422 U.S. 490, 501, 95 S.Ct.

Cases, 0.T.1974, Nos. 74-165, 166, 167, 168, at

p. 161, 95 S.Ct. at p. 367. While the Declarato-

ry Judgment Act does not expand our jurisdic-

tion, it expands the scope of available reme-

dies. Here it allows individuals threatened

with a taking to seek a declaration of the con-

stitutionality of the disputed governmental ac-

tion before potentially uncompensable damages

are sustained.

2197, 2206, 45 L.Ed.2d 343, but also a "fairly

traceable" causal connection between the

claimed injury and the challenged conduct.

Arlington Heights v. Metropolitan Housing

Development Corp., 429 U.S. 252, 26.1, 97

S.Ct. 555, 561, 50 L.Ed.2d 450 (1977). . See

also Simon v. Eastern Ky. Welfare Rights

Org., 426 U.S. 26, 41-42, 96 S.Ct 1917,

1925-1926, 48 L.Ed.2d 450 (1976); Linda R.

S. v. Richard D., 410 U.S. 614, 617, 93 S.Ct.

1146, 1148, 35 L.Ed.2d 536 (1973). Applica-

tion of these constitutional standards to the

factual findings of the District Court per-

suades us that the Art. III requisites for

standing are satisfied by appellees.

We turn first to consider the kinds of

injuries the District Court found the appel-

lees suffered. It discerned two categories

of effects which resulted from the opera-

tion of nuclear power plants in potentially

dangerous proximity to appellees' living

and working environment. The immediate

effects included: (a) the production of small

quantities of non-natural radiation which

would invade the air and water; (b) a

"sharp increase" in the temperature of two

lakes presently used for recreational pur-

poses resulting from the use of the lake

waters to produce steam and to cool the

reactor; (c) interference with the normal

use of the waters of the Catawba River; (d)

threatened reduction in property values of

land neighboring the power plants; (e) "ob-

jectively reasonable" present fear and ap-

prehension regarding the "effect of the in-

creased radioactivity in the air, land and

water upon [appellees] and their property,

and the genetic effects upon their descend-

ants''; and (f) the continual threat of "an

accident resulting in uncontrolled release of

large or even small quantities of radioactive

material" with no assurance of adequate

compensation for the resultant damage.

16. We need not resolve the question of whether

Duke Power is a proper party since jurisdiction

over appellees' claims against the NRC is es-

tablished, and Duke's presence or absence

makes no material difference to either our con-

sideration of the merits of the controversy or to

our authority to award the requested relief.
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431 F.Supp. 203, 209. Into a second catego-
ry of potential effects were placed the dam-
ages "which may result from a core melt or
other major accident in the operation of a
reactor . . . ." Id., at 209.17

[4] For purposes of the present inquiry,
we need not determine whether all the pu-
tative injuries identified by the District
Court, particularly those based on the possi-
bility of a nuclear accident and the present
apprehension generated 'by this future un-
certainty, are sufficiently concrete to satis-
fy constitutional requirements. Compare
O'Shea v. Littleton, 414 U.S. 488, 94 S.Ct.
669, 38 L.Ed.2d 674 (1974) with U. S.. v.
Scrap, 412 U.S. 669, 93 S.Ct. 2405, 37
L.Ed.2d 254 (1973), See also Conservation
Society of Southern Vermont et aL v. AEC,
Civ. Act No. 19-72 (April 16, 1975 DDC). It
is enough that several of the "immediate"
adverse effects were found to harm appel-
lees.' Certainly the environmental and aes-
thetic consequences of the thermal pollution
of the two lakes in the vicinity of the
disputed power plants is the type of harm-
ful effect which has been deemed adequate
in prior cases to satisfy the "injury in fact"
standard. See United States v. Scrap, su-
pra. Cf. Sierra Club v. Morton, 405 U.S.
727, 734, 92 S.Ct. 1361, 1365, 31 L.Ed.2d 636
(1972).18 And the emission of non-natural
radiation into appellees' environment would
also seem a direct and present injury given

17. For a detailed explanation of the nature and
consequences of a coremelt, see 431 F.Supp., at
206-207.

18. "We do not question that this type of harm
may amount to an 'injury in fact' sufficient to
lay the basis for standing . . . . Aesthetic
and environmental well-being, like economic
well-being, are important ingredients of the

• quality of life in our society . . . ." Sierra
Club v. Morton, 405 U.S., at 734, 92 S.Ct., at
1366.

19. It is argued that the District Court's findings
on the question of injury in fact upon which we
rely are clearly erroneous and should not be
accepted as a predicate for standing. "A find-
ing is 'clearly erroneous' when although there
is evidence to support it, the reviewing court
on the entire evidence is left with the definite
and firm conviction that a mistake has been
committed." United States v. U. S. Gypsum

our generalized concern about exposure to
radiation and the apprehension flowing
from the uncertainty about the health and
genetic consequences of even small emis-
sions like those concededly emitted by nu-
clear power plants."

The more difficult step in the standing
inquiry is establishing that these injuries
"fairly can be traced to the challenged ac-
tion of the defendant," Simon v. Eastern
Kentucky Welfare Rights Org., 426 U.S. 26,
41, 96 S.Ct. 1917, 1926, 48 L.Ed.2d 450, or
put otherwise, that the exercise of the
Court's remedial powers would redress the
claimed injuries. Id., at 43, 96 S.Ct., at
1926. The District Court discerned a "but
for" causal connection between the Price-
Anderson Act, which appellees challenged
as unconstitutional, _"and thb construction
of the nuclear plants which the [appellees]
view as a threat to them." 431 F.Supp. 219.,
Particularizing that causal link to the facts
of the instant case, the District Court con-
cluded that "there is a substantial likelihood
that Duke would not be able to complete
the construction and maintain the operation
of the McGuire and Catawba Nuclear
Plants but for the protection provided by
the Price-Anderson Act." Id., at 220. _-

These findings, which, if accepted, would
likely satisfy the second prong of the consti-
tutional test for standing as elaborated in
Simon," are challenged on two grounds.

Co., 333 U.S. 364, 395, 68 S.Ct. 525, 542, 92
L.Ed. 746 (1948). Application of this standard

, to the factual findings of the District Court
does not persuade us that they should not be
accepted.

20. Our recent cases have required no more
than a showing that there is a "substantial
likelihood" that the relief requested will redress
the injury claimed to satisfy the second prong
of the constitutional standing requirement.
See Arlington Heights v. MHDC, 429 U.S. 252,

262, 97 S.Ct. 555, 561, 50 L.Ed.2d 450, quoting
Simon v. Eastern Kentucky Welfare Rights Or-
ganization, 426 U.S. 26, 38, 96 S.Ct. 1917, 1924,

48 L.Ed.2d 450 ("MHDC has shown an injury

to itself that is 'likely to be redressed by a

favorable decision' "). See also Vilarth v. Se-

din, 422 U.S. 490, 504, 506-507, 95 S.Ct. 2197,

2207, 2209-2210, 45 L.Ed.2d 343.

72-708 0 - 81 - 16
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First, it is argued that the evidence present-
ed at the hearing, contrary to the conclu-
sion reached by the District Court, indicated
that the McGuire and Catawba nuclear
plants would be completed and operated
without the Price-Anderson Act's limitation
on liability. And second, it is contended
that the Price-Anderson Act is not, in some
essential sense, the "but for" cause of the
disputed nuclear power plants and resultant
adverse effects since if the Act had not
been passed Congress may well have chosen
to pursue the nuclear program as a govern-
ment monopoly as it had from 1946 until
19M. We reject both of these arguments.

• The District Court's finding of a "sub-
stantial likelihood" that the McGuire and
Catawba Nuclear Plants would be neither
completed nor operated absent the Price-
Anderson Act rested in major part on the
testimony of corporate officials before the

• Joint Committee on Atomic Energy (JCAE)
in 1956-1957 when the Price-Anderson Act
was first considered and again in 1975 when
a second renewal was discussed. During
the 1956-1957 hearings, industry spokesmen
for the utilities and the producers of the
various component parts of the power
plants expressed a categorical unwillingness
to participate in the development of nuclear
power absent guarantees of a limitation on
their liability. 431 F.Supp. 215. See also
Green, supra, at 486, 490-491.21 By 1975,
the tenor of the testimony had changed
only slightly. While large utilities and'pro-
ducers were somewhat more equivocal
about whether a failure to renew Price-An-
derson would entail their leaving the indus-
try, the smaller producers of component
parts and architects and engineers—all of -
-whom are essential to the building of the
reactors and generating plants—considered
renewal of the Act as the critical variable in

21. Nor was the situation different in 1965-
1966, when the first 10-year renewal of Price-
Anderson was' considered. See H.R.Rep.No.
883, 89th Cong., 1st Sess., 9 (1965). See gener-
ally Green, supra, at 493.

22. "From what I know about nuclear power, it
would be my recommendation that Duke pro-
ceed even in the absence of Price-Anderson.
However, from the point of view of how others

determining their continued involvement
with nuclear power. 431 F.Supp. 216-217.
Duke Power itself, in its letter to the Com-
mittee urging extension of the Act, cited
recent experiences with suppliers and con-
tractors who were requiring the inclusion of
cancellation clauses in their contracts to
take effect if the liability limitation provi-
sions were eliminated. Id., at 217. And the
Report of the JCAE, in discussing the need
for renewal of the Act, stated:

"Nuclear power plants now in the plan-
ning and design phases would not receive
construction permits until about 1977-
-1978. Thus there is uncertainty as to
whether these plants would receive pro-
tection in the form of Government in-
demnity. Reactor manufacturers and ar-
schitect-engineers are already requiiing,
escape clauses in their contracts to permit
cancellation in the event some form of
protection from unlimited potential liabil-
ity is not provided. Action is required
soon to prevent disruption in utility plans
for nuclear power." H.R.Rep.No.94-648,
94th Cong., 1st Sess., 7 (1975).

[5] Nor was the testimony at the hear-
ing in this case, evaluation of which is the
primary responsibility of the trial judge, at
odds with the impression drawn from the
legislative history. The testimony of Vice
President Lee of Duke Power simply echoed
the views presented by Duke and others to
Congress in 1975, that is, although some of
the utilities themselves might be confident
enough with respect to safety factors to
proceed with nuclear power absent a liabili-
ty limitation, the suppliers of critical parts
and the utility shareholders could reason-
ably be expected to take a more cautious
view. 22 Appellees presented expert testi-

perceive nuclear power, there is some question
about whether it would be a practical under-
taking in the absence of the Act. . . . I
have already been advised by several firms that
the existence of Price-Anderson is !Nuked for
them to be a supplier to our nuclear program
. . If Price-Anderson did not exist, I
would, therefore, have to evaluate the extent to
which its absence caused disappearance of sup-
pliers from the marketplace in arriving at my
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mony essentially to the same effect. Con-
sidering the documentary evidence and the
testimony in the record, we cannot say we
are left with "the definite and firm convic-
tion that" the finding by the trial court of a
substantial likelihood that the McGuire and
Catawba Nuclear Power Plants would be
neither completed nor operated absent the
Price-Anderson Act is clearly erroneous and
hence we are bound to accept it. United
States v. U. S. Gypsum, 333 U.S. 365, 395,
68 S.Ct. 526, 541.

The second attack on the District Court's
finding of a causal link warrants only brief
attention. Essentially the argument is, as
we understand it, that Price-Anderson is
not a "but for" cause of the injuries appel-
lees claim since if Price-Anderson had not
been passed, the Government would have
undertaken development of nuclear power
on its own and the same injuries would
likely have accrued to appellees from such
government operated plants as from pri-
vately operated ones. Whatever the ulti-
mate accuracy of this speculaiion, it is not
responsive to the simple proposition that
private power companies now do in fact
operate the nuclear powered generating
plants injuring appellees and that their par-
ticipation would not have occurred but for
the enactment and implementation of the
Price-Anderson Act. Nothing in our prior
cases requires a party seeking to invoke
federal jurisdiction to negate the kind of
speculative and hypothetical possibilities
suggested in order to demonstrate the likely
effectiveness of judicial relief.

It is further contended that in addition to
proof of injury and of a causal link between

recommendation." Testimony of Executive
Vice President Lee, Duke Power. App., at 368-
369.

23. 'The only injury that would possess the re,
quired subject matter nexus to the due process
challenge is the injury that would result from a
nuclear accident causing damages in excess of

. the liability limitation provisions of the Price.
Anderson Act.
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such injury and the challenged conduct, ap-
pellees must demonstrate a connection be-
tween the injuries they claim and the con-
stitutional rights being asserted. This nex-
us requirement is said to find its origin in
Flast v. Cohen, 392 U.S. 83, 88 S.Ct. 1942, 20
L.Ed.2d 947 (1968), where the general ques-
tion of taxpayer standing was considered.

"The nexus demanded of federal tax-
payers has two aspects to it. First, the
taxpayers must establish a logical link
between that status and the type of legis-
lative enactment attacked. . . .
Secondly, the taxpayer must establish a
nexus between that status and the pre-
cise nature of the constitutional infringe-
ment alleged." Id., at 102, 88 S.Ct., at
1954.

See also United States v. Richardson, 418
U.S. 166, 174-175, 94 S.Ct. 2940, 2945-2946,
41 L.Ed.2d 678 (1974). Since the environ-
mental and health injuries claimed by ap-
pellees are not directly related to the consti-
tutional attack on the Price-Anderson Act,
such injuries, the argument continues, can-
not supply a predicate for standing." We
decline to accept this argument.

[6] The major difficulty with the argu-
ment is that it, implicitly assumes that the
nexus requirement formulated in the con-
text of taxpayers suits has general applica-
bility in suits of all other types brought in
the federal courts. No cases have been
cited outside the context of taxpayer suits
where we have demanded this type of sub-
ject matter nexus between the right assert-
ed and the injury alleged and we are aware,.
of none." Instead, in Schlesinger v. Re-

24. In Linda R. S. v. Richard D., 410 U.S. 614,93
S.Ct. 1146, 35 L.Ed.2d 536 (1972), a non-tax-
payer suit, reference was made to Flast's nex-
us requirement in the course of denying appel-
lant's standing to challenge the nonenforce-
ment of Texas' desertion and nonsupport stat-
ute. _ Upon careful reading, however, it is clear
that standing was denied not because of the
absence of a subject matter nexus between the
injury asserted and the constitutional claim but
instead because of the unlikelihood that the
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scrvists to Stop the War, 418 U.S. 208, 225,
94 S.Ct. 2925, 2934, 41 L.Ed.2d 706 n. 15, we
explicitly rejected such a broad compass for
the Flast nexus requirement:

"Looking 'to the _substantive issues'
Flast stated to be both 'appropriate and
necessary' in relation to taxpayer ,tand-
ing was for the express purpose of deter-
mining 'whether there is a logical nexus
between the [taxpayer] status asserted
and the claim sought to be adjudicated.'
392 U.S. at 102 [88 S.Ct. 1942]. This step
is not appropriate on a claim. of citizen
standing since the Flast nexus test is not
applicable where the taxing and spending
power is not challenged. . . ."

We continue to be of the same view and
cannot accept the contention that, outside
the context of taxpayers' 'suits, a litigant
must demonstrate anything more than inju-
ry in fact and a substantial .likelihood that
the judicial relief requested will prevent or
redress the claimed injury to satisfy the
"case and controversy" requirement of Art.
111.25

Otir prior cases have, however, acknowl-
edged "other limits on the class of persons
who may invoke the court's decisional and
remedial powers," Warth v. Seldin, 422 U.S.
490, 499, 95 S.Ct. 2197, 2205, 45 L.Ed.2d 343
(1974), which derive from general pruden-
tial concerns "about the proper—and prop-
erly limited—role of the courts in a demo-
cratic society." Id., at 498, 95 S.Ct., at
2205. See also Schlesinger v. Reservists to
Stop the War, supra, 418 U.S., at 221-227,
94 S.Ct., at 2932-2935. Thus, we have de-
clined to grant standing where the harm
asserted amounts only to a generalized
grievance shared by a large number of citi-
zens in a substantially equal measure. See

relief requested would redress appellant's
claimed injury. Id., at 618, 93 S.Ct., at 1149.
This case thus provides no qualitative support
for the broader application of Flast 's principles
which appellants appear to advocate. Cf.
Scott, Standing in the Supreme Court—A
Functional Analysis, 86 Harv.L.Rev. 645, 660-
662.

25. Both at the time of its formulation, 'see ;last
v. Cohen, 392 U.S. 83, 120, 130-131, 88 S.Ct.

United States v. Richardson, supra. We
have also narrowly limited the circumstanc.
es in which one party will be given standing
to assert the legal rights • of another.
"[E]ven when the plaintiff has alleged inju-
ry sufficient to meet the 'case or controver-
sy' requirement, this Court has held that
the plaintiff generally must assert his own
legal rights and interests, and cannot rest
his claim to relief in the legal rights or
interests of third parties." Warth v. Seldin,
supra, 422 U.S., at 499, 95 S.Ct., at 2205.
See also United States v. Raines, 362 U.S.
17, 80 S.Ct. 519, 4 L.Ed.2d 524 (1960). This
limitation on third party standing arguably
suggests a connection between the claimed
injury and the right asserted bearing some
resemblance to the nexus requirement now
urged upon us.

There are good and sufficient reasons for
this prudential limitation on standing when
rights of third parties are implicated—the
avoidance of the adjudication of rights
which those not before the Court may not
wish to assert, and the assurance that the
most effective advocate of the rights at
issue is present to champion them. See
Singleton v. Wulf, 428 U.S. 106, 113-114, 96
S.Ct. 2868, 2873-2874, 49 L.Ed.2d 826 (1976).
We do not, however,- find these reasons, a
satisfactory predicate for applying this limi-
tation or a similar nexus requirement to all
cases as a matter of course. Where a party
champions his own rights, and, where the
injury alleged is a concrete and particular-
ized one which will be prevented or re-
dressed by the relief requested, the basic
practical and prudential concerns underly-
ing the standing doctrine are generally sat-
isfied when the constitutional requisites are
met. See, e. g., Village of Arlington Hts. v.
MHDC, supra:

1942, 1962, 1968-1969, 20 L.Ed.2d 947 (Harlan
J., dissenting), and more recently, see united
States v. Richardson, 418 U.S., at 181, 196 is.
18, 94 S.Ct., at 2948, 2956. (POWELL, J., con- _
curring), there have been questions as to
whether the nexus requirement, even in the'
context context of taxpayers' suits, is constitutionally
mandated or is instead simply a prudential lim-
itation.
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[7] We conclude that appellees have
standing to challenge the constitutionality
of the Price-Anderson Act.'

The question of the ripeness of the consti-
tutional challenges raised by appellees need
not long detain us. To the extent that
"issues of ripeness involve, at least in part,
the existence of a live 'Case or Controver-
sy,'" Regional Rail Reorganization Act
Cases, 419 U.S. 102, 138, 95 S.Ct. 335, 356,
42 L.Ed.2d 320 (1974), our conclusion that
appellees will sustain immediate injury
from the operation of the disputed power
plants and that such injury would be re-
dressed by the relief requested would ap-
pear to satisfy this requirement.

[8] The prudential considerations em-
bodied in the ripeness doctrine also argue
strongly for a prompt resolution of the
claims presented. Although it is true that
no _nuclear accident has yet occurred and
that such an occurrence would eliminate
much of the existing scientific uncertainty
surrounding this subject, it would not, in
our view, significantly advance our ability
to deal with the legal issues presented nor
aid us in their resolution. However, de-
layed resolution of these issues would fore-
close any relief from • the present injury
suffered by appellees—relief that would be
forthcoming if they were to prevail in their
various challenges to the Act. Similarly,
delayed resolution would frustrate one. of
the key purposes of the Price-Anderson _
Act—the elimination of doubts concerning
the scope of private liabilityin the event of
major nuclear accident. In short, all par-
ties would be adversely affected by a deci-

26. Mr. Justice REHNQUIST undertakes to sev-
er the action of the NRC in executing indemni-
ty agreements under the Act from the Act's
allrged constitutional - infirmities—particularly
the liability limitation provisions. Careful ex-
amination of the statutory mechanism indicates
that such a separation simply cannot be sus-
tained. The execution of the indemnification
agreements by the NRC triggers the statutory
ceiling on liability which, in terms, applies only
to "persons indemnified." See 42 U.S.C.
§ 2210(e). Thus, absent the execution of such

2635

sion to defer definitive resolution of the
constitutional validity yel non of the Price-
Anderson Act. Since we are persuaded
that "we will be in no better position later
than we are now" to decide this question,
Regional Rail Reorganization Act Cases, su-
pra, 419 U.S., at 143-145, 95 S.Ct., at 359,
we hold that it is presently ripe for adjudi-
cation.

IV

The District Court held the Price-Ander-
son Act contravened the Due Process
Clause because "[t]he amount of recovery is
not rationally related to the potential loss-
es"; because "[the Act] tends to encourage
irresponsibility in matters of safety and en-
vironmental protection .. . ."; and fi-
nally because "there is no quid pro quo" for
the liability limitations. 431 F.Supp. =-
223. An equal protection violation was also
found because the Act "places the cost of
[nuclear power] on an arbitrarily chosen
segment of society, those injured by nuclear
catastrophe." Id., at 224-225. Application
of the relevant constitutional principles
forces the conclusion that these holdings of
the District Court cannot be sustained.

A

Our due process analysis properly begins
with a discussion of the appropriate stan-
dard of review. Appellants, portraying the
liability limitation provision as a legislative
balancing of economic interests, urge that
the Price-Anderson Act be accorded the tra-
ditional presumption of constitutionality
generally accorded economic regulations
and that it be upheld absent proof of arbi-

agreements between the NRC and the licen-
sees, the liability limitation provisions of the
Act, to which appellees object, would simply
not come into play. This fact coupled with the
District Court's finding that "but for" the liabil-

ity limitation provisions there is a substantial -
likelihood that the contemplated plants would
not be built or operated, is sufficient to estab-
lish the justiciability of appellees' claim against

the Commission. See Simon v. Eastern Ky.
Welfare Rights Org., 426 U.S., at 4.4-46, 96
S.Ct., at 1927-1978.
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trariness or irrationality on the part of Con-

gress. See Ferguson v. Skrupa, 372 U.S.

726, 731-732, 83 S.Ct. 1028, 1031-1032, 10

,L.Ed.2d 93 (1963); Usery v. Turner Elkhorn

Mining Co, 428 U.S. 1, 15, 96 S.Ct. 2882,
2892, 49 L.Ed.2d 752 (1976). Appellees,

however, urge a more elevated standard of

review on the ground that the interests

jeopardized by the Price-Anderson Act "are

far more important than those in the eco-

nomic due process and business oriented

cases" where the traditional rationality
standard has been invoked. Brief of Appel-,

lees, at 36. An intermediate standard like

that applied in cases such as Craig v. Boren,

429 U.S. 190, 97 S.Ct. 451, 50 L.Ed.2d 397

(1976) (equal protection challenge to statute

requiring that males be older than females

in order to purcITse beer) or United States
Trust Co. of New York v. New Jersey, 431
U.S. 1, 97 S.Ct. 1505, 52 L.Ed.2d 92 (1977)
(contract clause challenge to repeal of stat-
utory covenant providing security for bond-
holders) is thus recommended for our use
here.

• [9] As we read the Act and its legisla-
tive history, it is clear that Congress' pur-
pose was to remove the economic impedi-
ments in order to stimulate ,the private
development of electric energy by nuclear
power while simultaneously providing the
public compensation in the event of a cata-
strophic nuclear incident. See, e. g., S.Rep.
No. 296, 85th Cong., 1st Se,ss., 15 (1957);
U.S.Code, Cong. & Admin.Code 1957, p.
1803. The liability limitation provision thus
-emerges as a classic-example of an econom-
ic regulation—a legislative effort to struc-
ture and accommodate "the burdens and
benefits of economic life." Usery v. Turner
Elkhorn Mining Co., supra, 428 U.S., at 15,
96 S.Ct., at 2892. "It is by now well estab-
lished that [such] legislative acts . . .
come to the Court with a presumption of

27. Appellees, in apparent reliance on our
recent deciiion in National League of Cities v.
Usery, 426 U.S. 833, 96 S.Ct. 2465, 49 L.Ed.2d
245 (1976), argue that because the Price-Ander-
son Act encroaches on substantial state
government interests, an augmented standard
of review under the Due Process Clause is

constitutionality, and that the burden is on
one complaining of a due process violation
to establish that the legislature has acted in
an arbitrary or irrational way." Ibid.
That the accommodation struck may have
profound and far-reaching consequences,
contrary to appellees' suggestion, provides
all the more reason for this Court to defer
to the congressional judgment unless it is -
demonstrably arbitrary or irrational?

[10] When examined in light of this
standard of review, the Price-Anderson Act,
in our view, passes constitutional muster.
The record before us fully supports the
need for the imposition of a statutory limit
on liability to encourage private industry
participation and hence bears a rational re-
lationship to Congress' concern for stimu-
lating the involvement of private enterprise
in the production of electric energy through
the use of atomic power; nor do we under-
stand appellees or the District•Court to be
of a different view. Rather their challenge
is to the alleged arbitrariness of the partic-
ular figure of $560 million, which is the
statutory ceiling on liability. The District
Court aptly summarized its position:

"[t]he amount of recovery is not rational-
ly related to the potential losses. Abun-
dant evidence-in the record shows that
although major catastrophe in any partic-
ular place is not certain and may not be
extremely likely, nevertheless, in the ter-
ritory where these plants are located,
damage to life and property for this and
future generations could well be many,
many times the limit Which the law
places on liability." 431 F.Supp. 222.

[11] Assuming, arguendo, that the $560
million fund would not insure full recovery
in all conceivable circumstances,—and the

warranted. Nothing in National League of
Cities or. in our prior due process cases pro-
vides any support for this claim.

28. As the various studies considered by the
District Court indicate, there is considerable
uncertainty as to the amount of damages which
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hard truth is that no one can ever know—it
does not by any means follow that the
liability limitation is therefore irrational
and violative of due process. The legisla-
tive history clearly indicates that the $560
million figure was not arrived at on the
supposition that it alone would necessarily
be sufficient to guarantee full compensa-
tion in the event of a nuclear incident.
Instead, it was conceived of as a "starting
point" or a working hypothesis." The rea-
sonableness of the statute's assumed Ceiling
on liability was predicated on two corollary
considerations—expert appraisals of the ex-
ceedingly small -risk of a nuclear incident
involving claims in excess of $560 million,
and the recognition that in the event of
such an incident, Congress would likely en-
act extraordinary relief provisions to pro-
vide additional relief, in accord with prior
practice.

"[T]his limitation does not, as a practical
matter, detract from the public protec-
tion afforded by this legislation. In the
first place, the likelihood of an accident
occurring which would result in _claims
exceeding the sum of the financial pro-
tection required and the government in-
demnity is exceedingly remote, albeit the-
oretically Possible. Perhaps more impor-
tant, in the event of national disaster of
this magnitude, it is obvious that Con-

would result from a catastrophic nuclear acci-
dent. See 431 F.Supp., at 210-214. The Reac-
tor Safety Study published by the NRC in 1975
suggested that there was a one in 20,000
chance (per reactor year) of an accident
causing property damage approaching $100
million and having only minor health effects.
By contrast, when the odds were reduced to the
range of one in one billion (per reactor year),
the level of damages approached $14 billion,
and 3,300 early fatalities and 45,000 early ill-
nesses were predicted. United States Nuclear
Regulatory Commission, Reactor Safety Study,
An Assessment of Accidents Risks in U. S.
Commercial Nuclear Power Plants 83-85
ZWash. 1400 1975). For a thorough criticism of
the Reactor Safety Study, see EPA, Reactor
Safety Study (Wash. 1400): A Ryview of the
Final Report, EPA-520/3-76-009 (1976).

29. "What we were thinking about was the
magnitude of protection and we set up an arbi-

2637- -

gress would have to review the probleni
and take appropriate action. The history
of other natural or man-made disasters,
such as the Texas City incident, bears this
out. The limitation of liability serves
primarily as a device for facilitating fur- -
ther congressional review of such a situa-
tion, rather than as an ultimate bar to
further relief of the public." H.R.Rep.
No. 89-883, 89th Cong., 1st Sess. 6-7
(1965).

See also S.Rep. No. 296, 85th Cong., 1st
Sess., 21(1957); H.R.Rep. No. 94-648, 94th
Cong., 1st Sess., 12, 15 (1975).

Given our conclusion that in general lim-
iting liability is an acceptable method for
Congress to utilize in encouraging the pri-
vate development of electric energy by
atomic power, candor requires acknowledg-
ment that whatever ceiling figure is select-
ed will, of necessity, be arbitrary in the
sense that any choice of a figure based on
imponderables like those at issue here can
always be so characterized. This is not,
however, the kind of arbitrariness which
flaws otherwise constitutional action.
When appraised in terms of both the ex-
tremely remote possibility of an _accident
where liability would exceed the limita-
tion se and Congress' now statutory commit-
ment to "take whatever action is deemed

trary figure because it seemed to be practical at
that time and because we didn't think an acci-
dent would happen . . . but yet ye recog-
nize that it could happen. We wanted to have
a base to work from." Hearings before the
Joint Committee on Atomic Energy on Possible
Modification or Extension of the Price-Ander-
son Insurance And Indemnity Act of 1957 In
Order for Proper Planning of Nuclear Power
Plants to Continue Without Delay, 93d Cong..
2d Sess., 68 (1974) (remarks of Rep. Holifield)
(emphasis added).

30. Congress' conclusion that "the probabilities
of a nuclear incident are much lower And the
likely consequences much less severe than has
been thought previously," was a key factor in
the decision not to increase the $560 million
liability ceiling in 1975. S.Rep. No. 94-454,
94th Cong., 1st Sess., 12 (1975), U.S.Code,
Cong. & Admin.News 1975, pp. 2251, 2262.
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necessary and appropriate to protect the.

• public from the, consequences of" any such

disaster, 42 U.S.0 (Supp. V) § 2210(0," we

hold the congressional decision to fix a $560

million ceiling at this stage in the private

development and production of electric en-

ergy by nuclear power, to be within permis-

sible limits and not violate of due process.

[12] This District Court's further con-

clusion that the Price-Anderson Act "tends

to encourage irresponsibility . . . on

the part of builders and owners" of the

nuclear power plants, 431 F.Supp. 222, sim-

ply cannot withstand careful scrutiny. We

recently outlined the multitude of detailed

steps involved in the review of any -applica-

tion for a license to construct or to operate

a nuclear power plant, Vermont Yankee

Nuclear Power Corp. v. NRDC, - U.S.
 , at    , 98 S.Ct. 1197, at
1203-1204, 55 L.Ed.2d 460 (1978); nothing
in the liability limitation provision under-

'mines or alters in any respect the rigor and

integrity of that process. Moreover, in the
event of a nuclear accident the utility itself

31. In the past Congress has provided emergen-

cy assistance for victims of catastrophic acci-

dents even in the absence of a prior statutory

commitment to do so. For example in 1955,
Congress passed the Texas City Disaster Relief
Act, 69 Stat. 707, to provide relief for victims of
the explosion of ammonium nitrate fertilizer in
1947. Congress took this action despite the
decision in Dalehite v. United States, 346 U.S.
15, 73 S.Ct. 956, 97 L.Ed. 1427 (1953), holding
the United States free from any"liability under
the Federal Tort Claims Act for the damages
incurred and injuries suffered. More recently
Congress enacted legislation to provide relief
for victims of the flood resulting from the col-
lapse of the Teton Dam in Idaho. Pub.L. 94-
400, 90 Stat. 1211. Under the Act, the Secre-
tary of the Interior was authorized to provide
full compensation for any deaths, personal in-
juries or property damage caused by the failure
of the dam. Ibid.

The Price-Anderson Act is, of course, a sig-
nificant improvement on these prior relief ef-
forts because it provides an advance guarantee
of recovery up to $560 million plus an express
commitment by Congress to take whatever fur-
ther steps are necessary to aid the victims of a
nuclear incident.

would suffer perhaps the largest damages.
While obviously not to be compared with

the loss of human life and injury to health,

the risk of financial loss and possible bank- -

ruptcy to the utillty is in itself no small

incentive to avoid the kind of irresponsible

and cavalier conduct implicitly attributed to
licensees by the District Court.

[13,14] The remaining due process ob-
jection to the liability limitation provision is
that it fails to provide those injured by a
nuclear accident with a satisfactory quid
pro quo for the common-law rights of re-
covery which the Act abrogates. Initially,
it is not at all clear that the Due Process
Clause in fact requires that a legislatively
enacted compensation scheme either dupli-
cate the recovery at common law or provide
a reasonable substitute remedy." How-
ever, we need not resolve this question here
since the Price-Anderson Act does, in our
view, provide a reasonably just substitute
for the common or state tort law remedies
it replaces. Cf. New York Central R. Co. v.
White, 243 U.S. 188, 37 S.Ct. 247, 61 L.Ed.

_
32. Our cases have clearly established that

person has no property, no vested interest, in
any rule of the common law." Second Employ-
ers' Liability Cases, 223 U.S. I, 50, 32 S.Ct. 169,
175, 56 L.Ed. 327 (1911), quoting Munn v. Illi-
nois, 94 U.S. 113, 134,24 L.Ed. 77 (1876). The
"Constitution does not forbid the creation of
new rights, or the abolition of old ones recog-
nized by the common law to attain a permissi-
ble legislative objective," Silver v. Silver, 280
U.S. 117, 122, 50 S.Ct. 57, 58, 74 L.Ed. 221
(1929), despite the fact that "otherwise settled
expectations" may be upset thereby. Usery v.
Turner Elkhorn Mining Co., 428 U.S., at 16, 96
S.Ct., at 2892. See also Arizona Employer's
Liability Cases, 250 U.S. 400, 419-422, 39 S.Ct.
553, 555-556, 63 L.Ed. 1058 (1918). Indeed,
statutes limiting liability are relatively com-
monplace and have consistently been enforced
by the courts. See, e. g., Silver v. Silver, 280
U.S. 117, 50 S.Ct. 57, 74 L.Ed. 221 (automobile
guest statute); Providence & NYSS Co. v. Hill

Mfg. Co., 109 U.S. 578, 3 S.Ct. 379, 27 L.Ed.

1038 (limitation of vessel owner's liability); In-
demnity Ins. Co. of North America v. Pan
Amer. Airways, 58 F.Supp. 338 (SDNY 1944)
(Warsaw Convention limitation on recovery for

injuries suffered during international air trav-

el). Cf. Thomason v. Sanchez, 539 F.2d 955

(C.A.3 1976) (Federal Driver's Act).
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667(1916); Crowell v. Benson, 285 U.S. 22,
52 S.Ct. 285, 76 L.Ed. 598 (1932).4

The legislative history of the liability lim-
itation provisions and .the accompanying
compensation mechanism reflects Congress'
determination that reliance on state tort
law remedies and state court procedures
was an unsatisfactory approach to assuring
public compensation for nuclear accidents,
while at the same time providing the neces-
sary incentives for private development of
nuclear produced energy. The remarks of
Chairman Anders of the Joint Committee
on Atomic Energy during the 1975 hearings
on the need for renewal of Price-Anderson
are illustrative of this concern and of the
expectation that the Act would provide a
more efficient and certain vehicle for assur-
ing compensation in the unlikely event of a
nuclear incident.
' "The primary defect of this alternative
[non-renewal of the Act], however, is its
failure to afford the public either a se-
cure source of funds or a firm basis for
legal liability with respect to new plants.
While in theory no legal limit would be
placed on liability, as a practical matter
the public would be less assured of ob-
taining compensation than under Price-
Anderson. Establishing liability would
depend in each case on state tort law and
procedures, and these might or might not
provide for no-fault liability, let alone the
multiple other protections now embodied
in Price-Anderson. The present assur-
ance of prompt and equitable compensa-

33. We reject at the outset appellees' contention
that the Price-Anderson Act differs from other
statutes limiting liability because the Act itself
is the "but for" cause of the tort for which
liability is limited. -Put otherwise, the argu-
ment is that no quid pro quo can be provided
by the Act since without it there would be no
nuclear power plants and no possibility of acci-
dents or injuries. As we understand the argu-
ment, it proceeds from the premise that prior
to the enactment of Price-Anderson, appellees
had some right, cognizable under the Due Proc-
ess Clause, to be free of nuclear power or to
take advantage of the state of uncertainty
which inhibited the private development of nu-
clear power. This premise we cannot accept.
Appellees' only relevant right prior to the en-
actment of the Price-Anderson Act was to uti-

tion under a pre-structured and national-
ly applicable protective system would
give way to uncertainties, variations and
potentially lengthy delays in recovery. It
should be emphasized, moreover, that it is
collecting a judgment, not filing a law-
suit, that counts. Even if defenses are
waived under state law, a defendant with
theoretically "unlimited" liability may be
unable to pay a judgment once obtained.
When the defendant's assets are exhaust-

- ed by earlier judgments, subsequent
claimants would be left with uncollecta-
ble awards. The prospect of inequitable
distribution would produce a race to the
courthouse door in contrast to the present
system of assured orderly and equitable
compensation." Hearings on H.R. 8631
before Joint Committee on Atomic Ener-
gy, 94th Cong., 1st Sess., 69 (1975).

Appellees, like the District Court, differ
with this appraisal on several grounds.
They argue, inter alia, that recovery under
the Act would not be greater than without
it, that the waiver of defenses required by
the Act, 42 U.S.C. § 2210(n), is an idle
gesture since those involved in the develop-
ment of nuclear energy would likely be held
strictly liable under common-law princi-
ples; 34 that the claim-administration proce-
dure under the Act delays rather than expe-
dites individual recovery, and finally that
recovery of even limited compensation is
uncertain since the liability ceiling does not
vary with the number of persons injured or

-amount of property damaged. The exten-

lize their, existing common-law and state-law

remedies to vindicate any particular harm visit-

ed on them from whatever sources. After the

Act was passed, that right at least with regard
to nuclear accidents was replaced by the com-
pensation mechanism of the statute, and it is
only the terms of that substitution which are
pertinent to the quid pro quo inquiry which
appellees insist the Due Process Clause re-

quires.

34. See Rylands v. Fletcher, LR 3 H. L. 330
(1868). See generally Prosser, The Law of

Torts 516 (1971); Cavers, Improving Financial
Protection of the Public Against the Hazards of

Nuclear Power, 77 Harv.L.Rev. 644, 649 (1964).
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sion of short state statutes of limitations

and the provision of omnibus 15 coverage do

not save the Act, in their view, since such
provisions could equally well be included in

a faire i' plan which would assure greater
compensation.

[15] "We disagree. We view the con-
gressional assurance of a $560 million fund
for recovery, accompanied by an express
statutory commitment, to "take whatever
action is deemed necessary and appropriate
to protect the public from the consequences
of" a nuclear accident, 42 U.S.C. § 2210(e),
to be a fair And reasonable substitute for
the uncertain recovery of damages of this
magnitude from a utility or component
manufacturer, whose resources might well
be exhausted at an, early -stage. The record
in this case raises serious questions about
the ability of a utility or component manu-
facturer to satisfy a judgment approaching
$560 million—the amount guaranteed under
the Price-Anderson Act.14 Nor are we per-
suaded that the mandatory waiver of de-'
fehses required by the Act is of no benefit
to potential claimants. Since there has nev-
er been, to our knowledge, a case arising
out of a nuclear incident like those covered
by the Price-Anderson Act, any discussion
of the standard of liability that state courts
will apply is necessarily speculative. At the
minimum, the statutorily mandated waiver
of defenses establishes at the threshold the
right of injured parties to compensation
without proof of fault and eliminates the
burden of delay and uncertainty which
would follow from the need to litigate the

35. See n. 3, supra.

36. The expert testimony before the District
Court indicated that Duke Power, one of the
largest utilities in the country, could not be
expected to accumulate more than $200 million
for damage claims before reaching the point of
insolvency. App. 393 -397. This amount, even
when coupled with the amount of available
private insurance, would be less than the $560
million provided by the Act. Moreover, if the
liability were of sufficient magnitude to force
the utility or component Manufacturer into
bankruptcy or reorganization, recovery would
likely be further reduced and delayed. See
Issues of Financial Protection in Nuclear Activ-
ities in Selected Materials on Atomic Energy

question of liability after an accident. Fur-
ther, even if strict liability were routinely

applied, the common-law doctrine is subject
to exceptions for acts of God or of third
parties 17—two of the very factors which
appellees emphasized in the District Court

in the course of arguing that the risks of a
nuclear accident are greater than generally
admitted. All of these considerations belie

the suggestion that the Act leaves the po-
tential victims of a nuclear disaster in a
more disadvantageous position than they

would be in if left to their common-law
remedies—not known in modern times for
either their speed or economy.

Appellees' remaining objections can be
briefly treated. The claim-administration
procedures under the Act provide that in
the event of an accident with potential lia-
bility exceeding the $560 million ceiling, no
more than 15% of the limit can be distribut-
ed pending court approval of a plan of
distribution taking into account the need to
assure compensation for "possible latent in-
jury claims which may not be discovered
until a later time." 42 U.S.C. § 2210(o).
Although some delay might follow from
compliance with this statutory procedure,
we doubt that it would approach that re-
sulting from routine litigation of the large
number of claims caused by a catastrophic
accident.11 Moreover, the statutory scheme
insures the equitable distribution of bene-
fits to all who suffer injury—both immedi-
ate and latent; under the common-law
route, the proverbial race to the courthouse

Indemnity and Insurance Legislation, Joint

Committee on Atomic Energy, 93d Cong., 2d

Sess., 110 (Committee Print 1974).

37. See Prosser, Law of Torts, supra, at 520-

521.

38. The Act explicitly provides for "payments

to, or for the aid of, claimants for the purpose

of providing immediate assistance following a
nuclear incident." 42 U.S.C. § 2210(m). Un,

like the normal tort recovery situation, these
emergency payments are made prior to the

determination of injury and the setting of dam-
ages, and are not conditioned on the execution

of any release by the victim. Ibid.
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would instead determine who had "first
crack" at the diminishing resources of the
tortfeasor and fairness could well be sacri-
ficed in the process. The remaining conten-
tion that recovery is uncertain because of
the aggregate rather than individualized
nature of the liability ceiling is but a thinly
disguised version of the contention that the
$560 million figure is inadequate which we
have already rejected.

In the course of adjudicating a similar
challenge to the Workmen's Compensation
Act in New York Central R. Co. v. White,
243 U.S. 188, 201, 37 S.Ct. 247, 252,-6-1 L.Ed.
667 (1917), the Court observed that the Due
Process Clause of the Fourteenth Amend-
ment was not violated simply because an
injured party would not be able to recover
as much under the‘Act as before its enact-
ment. "[H]e is entitled to moderate com-
pensation in all cases of injury, and has a
certain and speedy remedy without the dif-
ficulty and expense of establishing negli-
gence or proving the amount of damages."
The logic of New York Central would seem
to apply with renewed force in the context
of this challenge to the Price-Anderson Act.
The Price-Anderson Act not only provides a
reasonable, prompt and equitable mecha-
nism for compensating victims of a cata-
strophic nuclear incident, it also guarantees
a level of net compensation generally ex-
ceeding that iecoverable in privete litiga-
tion. Moreover, the Act contains an explic-
it congressional commitment to take fur-
ther action to aid victims of a nuclear acci-
dent in the event that the $560 million
ceiling on liability is exceeded. This pano--
ply of remedies and guarantees is at the
least a reasonably just substitute for the
common-law rights replaced by the Price-

39. Appellees also contend that the Price-Ander-
son Act effects an unconstitutional "taking"
because in the event of a catastrophic nuclear
accident their property would be destroyed
without any assurance of just compensation.
We find•it unnecessary to resolve the claim
that such an accident would constitute a "tak-
ing" as that term has been construed in our
precedents since on our reading the Price-An-
derson Act does not withdraw the existing
Tucker Act remedy, 28 U.S.C. § 1491. See

• 98 S Cu —56
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Anderson Act. Nothing more is required
by the Due Process Clause.

[16, 17] Although the District Court also
found the Price-Anderson Act to contra-
vene the "equal protection provision that is
included within the Due Process Clause of
the Fifth Amendment," 431 F.Supp., at
224-225; appellees have not relied on this
ground since the equal protection argu-
ments largely track and duplicate those
made in support of the due process claim.
In any event, we conclude that there is no
equal protection violation. The general ra-
tionality of the Price-Anderson Act liability
limitations—particularly with reference to
the important congressional purpose of en-
couraging private participation in the ex-
ploitation of nuclear energy—is ample justi-
fication for the difference in treatment be-
tween those injured in nuclear accidents
and those whose injuries are derived from
other causes. Speculation regarding other
arrangements that might be used to spread
the risk of liability in ways different from
_Price-Anderson is, of course, not pertinent
to the equal protection analysis. See
Mourning v. Family. Publications Service,
Inc., 411 U.S. 356, 378, 93 S.Ct. '1652, 1665,
36 L.Ed.2d 318 (1973)." _

Accordingly, the decision of the District
Court is reversed and the case is remanded
for proceedings consistent with this opinion.

Reversed. _

Mr. Justice STEWART, concurring in the
result.

With some difficulty, I can accept the
proposition that federal subject matter jur-
isdiction under 28 U.S.C. § 1331 exists here,
at least with respect to the suit against the

Regional Rail Reorganization Act Cases, 419
U.S. 102, 125-136, 95 S.Ct. 335, 349-354, 42
L.Ed.2d 320 (1974). Appellees concede that if
the Tucker Act remedy would be available in
the event of a nuclear disaster, then their con-
stitutional challenge to the Price-Anderson Act •
under the Just Compensation Clause must fail.
Brief of Appellees, at 71 n. 56. The further
question of whether a taking claim could be
established under the Fifth Amendment is a
matter appropriately left for another day.
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Nuclear Regulatory Commission, the agen-
cy responsible for the administration of the
Price-Anderson Act. The claim under fed-
eral law is to be found in the allegation that
the Act, if enforced, will deprive the appel-
lees of certain property rights, hi violation

of the Due Process Clause of the Fifth
Amendment. One of those property rights,
and perhaps the sole cognizable one, is a
state-created right to recover full compen-
sation for tort injuries. The Act impinges
on tWar right by llmiting recovery in major
accidents.

But there never has been such an acci-
dent, and it is sheer speculation that one
will ever occur. For this reason I think
there is no present justiciable controversy,
and that the appellees were without stand-
ing to initiate this litigation.:

On the issue of standing, the Court relies
on the "present" injuries of increased water
temperatures and low-level radiation emis-
sions. Even assuming that but for the Act
the plant would not exist and therefore
neither would its effects on the environ-
ment, I cannot believe that it follows that
the appellees have standing to attack the
constitutionality of the Act. Apart from a
but-for connection in the loosest sense of
that concept, there is n relationship at all
between the injury alleged for standing
purposes and the injury alleged for federal
subject matter jurisdiction.

Surely a plaintiff does not have standing
simply because his challenge, if successful,
will remove the injury relied on for stand-
ing purposes only because it will put the
defendant out of existence. Surely there
must be some direct relationship between
the plaintiff's federal claim and the injury
relied on for standing. Cf. Arlington
Heights v. Metropolitan Housing Corp., 429
U.S. 252, 261, 97 S.Ct. 555, 561, 50 L.Ed.2d
450; United Stites v. SCRAP, 412 U.S. 669,
687-690, 93 S.Ct. 2405, 2415-2417, 37
L.Ed.2d 254; Linda R. S. v. Richard D., 410

1. Appellees have explicitly abandoned their
claim based upon the so-called equal protection
component of the Fifth Amendment "since in
this case any equal protection arguments

U.S. 614, 617 618, 93 S.Ct. 1146, 1148 •1149,
35 L.Ed.2d 536. An interest in the local
water temperature does not, in short, give
these appellees standing to. bring a suit
under 28 U.S.C. § 1331 to challenge the
constitutionality of a law limiting liability
in an unrelated and as-yet-to-occur major
nuclear accident.

For these rea.sons,I would remand this
case to the District Court with instructions
to dismiss the complaint.

Mr. Justice REHNQUIST, with whom
Mr. Justice STEVENS joins, concurring in
the judgment.

I can understand the Court's willingness
to reach the merits of this case and thereby
remove the doubt which has been cast over
this important federal statute. In so 'doing,
however, it ignores established limitations
on District Court jurisdiction as carefully
defined in our statutes and cases. Because
I believe the preservation of these limita-
tions is in the long run more important to
this Court's jurisprudence than the resolu-
tion of any particular case or controversy,
however important, I too would reverse the
judgment of the District Court, but would
do so with instructions to dismiss the com-
plaint for want of jurisdiction. Cf. Mon-
tana-Dakota v. Public Service Co., 341 U.S.
246,249-250, 71 S.Ct. 692, 694-695, 95 L.Ed.
912 (1951).

Giving the conclusory allegations of ap-
pellees' complaint the most liberal possible
reading, they purport to establish only two
grounds for the declaratory relief request-
ed. First, they contend that the Price-An-
derson Act deprives them of their property
without due process of law in that it irra-
tionally limits the tort recovery otherwise
available in the North Carolina courts.'
Second, they contend that the Act works an
unconstitutional taking of their property
for public use without just compensation.
They purport to base District Court juris-

would be largely duplicative of appellees' due
process arguments." Brief of Appellees, at 21
n. 26. •
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diction upon § 1337 which covers
"any civil action or proceeding arising un-
der any Act of Congress regulating com-
merce or protecting trade and commerce
against restraints and monopolies."

It is apparent that appellees' first assert-
ed basis for relief does not state a claim
"arising under" the Price-Anderson Act.
Their complaint alleges that the operation
of the two power plants will cause immedi-
ate injury to property within their vicinity.
App. 32 5 21. The District Court explicitly
found that these injuries "give rise to an
immediate right of action for redress. Un-
der the law of North Carolina a right of
action arises as soon as-a wrongful act has
created 'any injury, however slight,' to the
plaintiff." 431 F.Supp. 203, 221 (W.D.N.C.
1977) (citations omitted). This right of ac-
tion provided by state, not federal, law is
the property of which the appellees contend
the Act deprives them without due process.

• Thus, the constitutionality of the Act be-
comes relevant only if the "appellant Duke
Power Co. were to invoke the Act as a
defense to appellees' suit for recovery under
their North Carolina right of action. •

It has long been established that the
mere anticipation of a possible federal de-
fense to a state cause of action is not suffi-
cient to invoke the federal question jurisdic-
tion of the District Courts. In Louisville &
Nashville R. Co. v. Mottley, 211 U.S. 149, 29
S.Ct. 42, 53 L.Ed. 126 (1908), the plaintiffi
sought to compel the specific performance
of a contract by which the railroad had
granted them free passes for life. Al-
though their contract was not predicated
upon federal law, the plaintiffs contended
that federal question jurisdiction was estab-
lished by the presence of an Act of Con-
gress forbidding railroads to issue free pass—
es. This Court held that the District Court
did not have jurisdiction to consider wheth-
er the Act was inapplicable or unconstitu-
tional:
"It is the settled interpretation of these
words ['arising under'], as used in this

2620 (1078)

statute, conferring jurkdiction, that a
suit arises under the Constitution and
laws of the United States only when the
plaintiff's statement of his own cause of
action shows that it is based upon those
laws or that Constitution. It is not
enough that the plaintiff alleges some
anticipated defense to his cause of action,
and asserts that the defense is invalida-
ted by some provision of the Constitution
of the United States. Although such al-
legations show that very likely, in the
course of the litigation, a question under
the Constitution would arise, they do not

— show that the suit, that is, the plaintiff's
original cause of action, arises under the
Constitution." Id., at 152, 29 S.Ct., at 43.
Just as the underlying claim in Mottley

arose under Kentucky contract law, the un-
derlying claim in this case arises under
North Carolina tort law. This Court has
construed the "arising under" language of
28 U.S.C. § 1337 just as it has the similar
language of 28 U.S.C. § 1331. Peyton v.
Railway Express Agency, Inc., 316 U.S. 350,
353, 62 S.Ct. 1171, 1172, 86 L.Ed. 1525
(1942).

Nor does the fact that appellees seek only
declaratory relief under the Declaratory
Judgment Act, 28 U.S.C. § 2201, support a
different result. This Court has held that
the well-pleaded complaint rule applied in
Mottley is fully applicable in cases seeking
only declaratory relief, because the Declara-
tory Judgment Act merely expands the
remedies available in the district courts
without expanding their jurisdiction. "It
would turn into the federal courts 'a vast
current of litigation indubitably arising un-
der State law, in the sense that the right to
be vindicated was State-created, if a suit
for a declaration of rights cbuld be brought
into the federal courts merely because an
anticipated defense derived from federal
law." Skelly Oil Co. v. Phillips Petroleum
Co., 339 U.S. 667, 673, 70 S.Ct. 876, 880, 94
L.Ed. 1194 (1950). See also Phillips Petrole-
um Co. v. Texaco, Inc., 415 U.S. 125, 94
S.Ct. 1002, 39 L.Ed.2d 209 (1974); C.
Wright, A. Miller & E. Cooper, Federal
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Practice and Procedure § 3566, at 437 438
(1975).2

Appellees do not contend that the Price-
Anderson Act itself grants to them personal
rights which may be vindicated in a federal
proceeding. Since the only property rights
they assert arise under North Carolina law,
the District Court had no jurisdiction to
consider whether the setting up of an Act
of Congress as a defense against those
rights would deny them due process of law
under the Fifth Amendment.

Indeed, the Court does not even contend
that there is an independent statutory
source of jurisdiction over Duke. Ante, at
2630 n. 16. It suggest; instead that the
complaint states a claim against the Nucle-
ar Regulatory Commission, not as a joint
tortfeasor under North Carolina law, but as
the administrator of an unconstitutional
federal statute. The Court's theory is that
the complaint alleges the existence of an
implied right of action under the Fifth
Amendment to obtain relief against arbi-
trary federal, statutes. It can hardly be
said that this theory of the case emerges

The Court act-efts that its decision today does
not undermine the well-pleaded complaint doc-
trine because of its conclusion "that the com-
plaint is more fairly read as stating a claim
against the NRC directly under the, Due Proc-
ess Clause of the Fifth Amendment." Ante, at
2629 n. 13. The supposed claim against the
Commission arises only under federal law,
since the complaint does not allege and the
District Court did not find that North Carolina
law would provide any remedy against it as a

— joint tortfeasor. On the Court's theory of the
case, then, it need not decide whether -jurisdic-
tion could be obtained over Duke Power under
§ 1331. Ante, at 2630 n. 16. That is a particu-
larly felicitous conclusion from the Court's
point of view, since the complaint does not
allege that each member of the plaintiff class
has a 810,000 claim against Duke Power, which
is a prerequisite to jurisdiction under § 1331.
Zahn v. International Paper Co., 414 U.S. 291,
94 S.Ct. 505.38 L.Ed.2d 511 (1975).

Despite the Court's assurances, it is conceiv-
able that the practical effect of today's decision
could be an erosion of the well-pleaded com-
plaint doctrine. Had the plaintiffs in Mottley
joined as defendants a federal agency having as
ephemeral a relation to the statute challenged
there as does the Commission to the statute
involved here, the District Court, -according to

with crystal clarity from either the com-
plaint or the brief of the appellees.

More importantly, there is no allegatiOn
in this complaint that the Nuclear Regula-
tory Commission has taken or will take any
unconstitutional action at all. The com-
plaint alleges only that the Commission
granted construction permits to Duke, and
that it will enter into an agreement "to
indemnify Duke for any nuclear incident
exceeding the amount of $125,000,000, sub-
ject to a maximum liability of $560,000,-
000." App. 31 ir 13. Neither of these ac-
tions is alleged to be unconstitutional. The
gist of the complaint is the asserted uncon-
stitutionality of 42 U,S.C. § 2210(e) which
limits Duke's liability. But this limitation
of liability is separate and apart from the
indemnity agreement which the Commis-
sion is authorized to execute under 42
U.S.C. § 2210(d). The Commission has'
nothing whatever to do with the adminis-
tration of the limitation of liability; what-
ever administration of that statute there is
to be is left in the hands of the District
Court. 42 U.S.C. § 2210(o). The District
Court, of course, is not a party to this suits

today's decision, would have had jurisdiction to
consider the constitutionality of the statute,
even though its judgment would not have been
binding against the Louisville & Nashville Rail-
road. Innumerable federal statutes and regula-
tions affect the daily decisions of private par-
ties, who would -undoubtedly appreciate the
sort of advisory opinion rendered today on the
validity of those provisions. This Court should
not encourage the hope that such opinions may
be obtained by suing an appropriate federal
agency under a claim which verges on the

_—frivolous.

3. Appellees' challenge to the construction per-
mits was rejected in Carolina Environmental
Study Group v. United States, 166 U.S.App.
D.C. 416, 510 F.2d 796 (1975). It is true, as the
Court remarks, ante, at 2635 h. 26, that "ab-
sent the execution of such [indemnity] agree-
ments between the NRC and the licensees, the
liability limitation provisions of the Act, to
which appellees object, would simply not come
into play." That logical connection, however,
does not amount to an allegation that the Com-
mission's execution of an indemnity agreement
is itself unconstitutional. The only federal ac-
tion challenged by this complaint is a hypothet-
ical district court's hypothetical invocation of
the statute in the event of a hypothetical nude-

4

4
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It simply cannot be said that these allega-
tions make out an actual controversy
against the Commission. While the Com-
mission may be quite interested in the con-
stitutionality of the statute, that is hardly
sufficient to establish a justiciable contro-
versy. Muskrat v. United States, 219 U.S.
346, 361-362, 31 S.Ct. 250, 255-256, 55 L.Ed.
246 (1911). While appellee may have been
damaged by Duke's decision to construct
these plants, there is no "challenged action
of the defendant" Commission to which
their damage "fairly can be traced." Simon
v. Eastern Kentucky Welfare Rights Org.,
426 U.S. 26, 41, 96 S.Ct. 1917, 1925, 48
L.Ed.2d 450 (1976). If Duke decided to
proceed with construction despite a declara-
tion of the statutes unconstitutionality,
there would be nothing that the Commis-
sion could do to aid appellees. Where the
prospect of effective relief against a de-
fendant depends on the actions of a third
party, no justiciable controversy exists
against that defendant. Warth v. Seldin,
422 U.S. 490, 505, 95 S.Ct. 2197, 2208, 45
L.Ed.2d 343 (1975). In short, appellees'
only conceivable controversy is with Duke,

• over whom the District Court had no juris-
diction.

II

As appellees themselves describe the
second aspect of their complaint, "the cen-
tral issue is whether in the circumstances of
this case, the complete destruction of appel-

ar accident. In that entire string of hypotheti-
cal events, no action of the Commission is
alleged to be unconstitutional.

4. The Court concludes, ante, dt 2629-2630 n.
15, although appellees do not so contend, that
their taking claim is cognizable under 28 U.S.C.
§ 1331(a) which grants jurisdiction to the dis-
trict courts where the suit "arises under the
Constitution." The Court cites only the Re-
gional Rail Reorganization Act Cases, 419 U.S.
102, 95 S.Ct. 335, 42 L.Ed.2d 320 (1974), in
support of its conclusion that this claim maybe
maintained under § 1331. It is, of course, well
established that "when questions of jurisdic-
tion have been passed on in prior decisions sub
silentio, this Court has never considered itself
bound when a subsequent case finally brings
the jurisdictional issue before us." Hagans v.

2645

lees' property by a nuclear accident occur-
ring at one of Duke's plants would be a
'taking' by the United States, as that term
is defined in the Fifth Amendment." Brief
of Appellees, at 62. This statement makes
clear that appellees' claim arises not under
the Price-Anderson Act, but under the
Fifth Amendment itself. Jurisdiction un-
der § 1337 extends only to actions vindicat-
ing rights created by an Act of Congress.
Compare Switchmen's Union v. National
Mediation Board, 320.U.S. 297, 300, 64 S.Ct.
95, 96, 88 L.Ed. 61 (1943), with General
Committee v. Missouri-K.-T. R. Co., 320
U.S. 323, 337, 64 S.Ct. 146, 152, 88 L.Ed. 76
(1943). Since it cannot be maintained that
the Price-Anderson Act created appellees'
asserted right to be free from takings for
public use without just compensation, it fol-
lows that District Court jurisdiction may
not be predicated upon § 1337.

The District Court does have jurisdiction
to consider claims of taking under the
Tucker Act, 28 U.S.C. § 1346(aX2), where
the amount in controversy is under $10,000.4
"But the Act has long been construed as
authorizing only actions for money judg-
ments and not suits for equitable relief
against the United States." Richardson v.
Morris, 409 U.S. 464, 465, 93 S.Ct. 629, 631,
34 L.Ed.2d 647 (1973). It is incontroverti-
bly established that neither the dis'trict
courts nor the Court of Claims have juris-
diction under the Tucker Act to issue the
sort of declaratory relief granted here.

Lavine, 415 U.S. 528, ,535 n. 5, 94 S.Ct. 1372,
1378, 39 L.Ed.2d 577 (1974). In the Regional
Rail Reorganization Act Cases this Court's
opinion did not even cite the statutory basis for
jurisdiction, much less consider its validity. To
conclude that § 1331 embraces a "taking"
claim makes the Tucker Act largely superflu-
ous, cf. United States v. Testan, 424 U.S. 392;
404, 96 S.Ct. 948, 956, 47 L.Ed.2d 114 (1976),
and will permit the district courts to consider
claims of over $10,300 which previously could
only be litigated in the Court of Claims. Rich-
ardson v. Morris, 409 U.S. 464, 93 S.Ct. 629, 34.
L.Ed.2d 647 (1973). Such a significant expan-
sion of the jurisdiction of the district courts
should not be accomplished without the benefit
of arguments and briefing. -
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Compare ibid., with United States v. King,

395 U.S. 1, 89 S.Ct. 1501, 23 L.Ed.2d 52

(1969). Thus, the record does not establish

any jurisdictional basis upon which the Dis-

trict Court could grant declaratory relief on
appellees' taking claim.

There being no basis for District Court
jurisdiction over either of appellees' claims,
its judgment should be reversed and the
cause remanded with instructions to dismiss
the complaint for want of jurisdiction.

Mr. Justice STEVENS, concurring in the
judgment.

The string of contingencies that suppos-
edly holds this case together is too delicate
for me. We are told that but for the Price-
Anderson Act there would be no financing
of nuclear power plants, no development of
those plants by private parties, and hence
no present injury to persons such as appel-
lees; we are then asked to remedy an al-
leged due process violation that may possi-
bly occur at some uncertain time in the
future, and may possibly injure the appel-
lees in a way that has no significant connec-
tion with any present injury. It is remark-
able that such a series of speculations is
considered sufficient either to make this
case ripe for decision or to establish appel-
lees' standing; • it is even more remarkable

With respect to whether appellees' claim of
present injury is sufficient to establish stand-
ing, it should be noted that some sort of financ-
ing is essential to almost all projects, public or
private. Statutes that facilitate and may be
essential to the financing abound—from tax

'that this occurs in a case in which, as Mr.

JUSTICE REHNQUIST demonitrates,

there is no federal jurisdiction in the first

place.

The Court's opinion will serve the nation-

al interest in removing doubts concerning

the constitutionality of the Price-Anderson.

Act. I cannot, therefore, criticize the

statesmanship of, the Court's decision to

provide the country with an advisory opin-

ion on an important subject. Nevertheless,

my view of the proper function of this

Court, or of any other federal court, in the

structure of our government is more limit-

ed. We are not statesmen; we are judges.
When it is necessary to resolve a constitu-
tional issue in the adjudication of an actual
case or controversy, it is our duty to do so.
But whenever we are persuaded by reasons
of expediency to engage in the business of
giving legal advice, we chip away a part of
the foundation of our independence and our
strength.

I join Mr. Justice REHNQUIST'S opinion
concurring in the judgment.

statutes to statutes prohibiting fraudulent secu-
rities transactions. One would not assume,
however, that mere neighbors have standing to
litigate the legality of a utility's financing. Cf.
Blue Chip Stamps v. Manor Drug Stores, 421
U.S. 723, 95 S.Ct. 1917, 44 L.Ed.2d 539.
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