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TO AMEND THE COPYRIGHT ACT, S. 2082

WEDNESDAY, AUGUST 20, 1980

U.S. SENATE,
STJBCOMMITTEE ON IMPROVEMENTS IN

JUDICIAL MACHINERY,
COMMITTEE ON THE JUDICIARY,

Washington,D.C.
The subcommittee met, pursuant to notice, at 9:35 a.m. in room

6226, Dirksen Senate Office Building, Senator Dennis DeConcini
(chairman of the subcommittee) presiding.
Present: Senator DeConcini.
Also present: Senator Zorinsky.
Staff present: Robert E. Feicller, chief counsel; Robert Cynkar,

minority counsel; and Pamela Phillips, chief clerk.

OPENING STATEMENT OF SENATOR DeCONCINI

Senator DECoNaNi. The subcommittee will come to order.
The subject of today's hearing is S. 2082, a bill to amend the Copy-

right Act by creating an exemption for nonprofit fraternal and vet-
erans' organizations from the obligation of the act to pay performance
royalties.
These nonprofit entities believe that this requirement under present

law that they must pay a copyright fee, generally in the form of
purchasing a license from either the American Society of Composers,
Authors and Publishers or Broadcast Music, Inc., is contrary tc;
other laws governing these nonprofit organizations, and that it
creates an undue burden on them in their laudable community efforts
of promoting charitable causes.
The other side of the issue addresses the rights of the creator of

the copyrighted work, and that individual or group's reasonable ex-
pectation that they will receive the fruits of their labor.
We will hear today from witnesses representing both sides of this

issue. It is the subcommittee's intention to hold another day of hear-
ings, with a specific date to be announced.
Our first witness is Senator Edward Zorinsky, the distinguished

Senator of Nebraska, the author of S. 2082.
We thank you for bringing this to the attention of the subcommittee.

You may proceed with your statement.
After your statement I would be more than happy to have you

join us here on the panel and have you participate in the hearings.
Prior to proceeding with your statement, Senator Zorinsky, Senator

Thurmond has asked that his statement be made a part of the record.
(1)
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[The prepared statements of Senators Thurmond and Simpson
follow:]

PREPARED STATEMENT OF SENATOR THURMOND

Mr. Chairman, I appreciate your taking time out of your busy schedule to hold
these hearings.
I have been contacted by a number of groups in my State of North Carolina,

such as the American Legion and the Veterans of Foreign Wars. They tell me
the requirement in the present law with regard to the payment of performance
royalties for entertainment they hire for various social events is a real burden.
All they want is a clarification of the law so that on a one-time basis performance
royalties will not have to be made.
As I understand it, this exemption would be limited to nonprofit organizations

and only for limited performances for events where although tickets may be
sold, any profits would go for nonprofit purposes.
I look forward to the testimony of our witnesses today.

PREPARED STATEMENT OF SENATOR SIMPSON

I should like to join you in expressing the appreciation of this Subcommittee
to all of the witnesses who have appeared before us today, and a special thanks
to the representatives from the Benevolent and Protective Order of Elks, the
Loyal Order of Moose, the Fraternal Order of Eagles, the Veterans of Foreign
Wars and the American Legion.
I have long observed this issue of royalty payments required to be made by

veterans' and fraternal organizations and have, therefore, joined Senator Zorin-
sky as a cosponsor of this legislation. I am compelled to speak out as this Sub-
committee begins deliberations on S. 2082.
From 1909 to 1978 these types of fraternal and veterans' organizations enjoyed

an exemption from the requirement that they pay any royalty for the use of copy-
righted music. During this period, each of these organizations built an outstand-
ing record of local, state and national service gained through a wide variety of
charitable programs. The extent and scope of the programs developed by these
non-profit groups is due in part to the exemption that was extended to these
organizations. Each of the witnesses today has detailed for us the wide range of
charitable works undertaken by his or her respective group. We can all be quite
proud and grateful that there are such devoted and selfless individuals who will
give of themselves for the benefit of others.
Today, however, these same dedicated groups are being threatened; and the

good that they do is also being threatened. The 1976 revision of the copyright
law took away the exemption that was enjoyed by them for so long a time and
which enabled them to put their assets to such good use. Since 1978, each of the
over 30,000 local units of the organizations represented here today has been
required by law to pay a music copyight royalty, even though their use of the
music has been only to further the fine programs outlined above. The result of
this requirement has been to force the small local club to discontinue the use of
music to assist in supporting its programs, in spite of the fact that music pro-
grams are one of the primary ways in which these clubs can generate revenue
to finance their charities. In addition, even where the club is not forced to dis-
continue music the royalty payments must still be paid from funds which would
otherwise be available for direct use in charitable programs. S. 2082 would
restore the exemption previously enjoyed by these organizations and it would
remove the threat to their very worthwhile charities.
There is another type of negative force at work here, that is the threat of

prosecution of these charitable organizations in Federal Court For Copyright
Infringement with a potential judgment for statutory damages in the amount of
not less than $250.00 for each copyrighted musical composition that is performed
without permission of the copyright holder. The existence of this sanction—so
inappropriate outside of the commercial context—has given rise to an unfortunate
situation. Under threat of prosecution these representatives of the copyright
holders can demand immediate compliance with their demands for royalty fees.
I have been made aware of cases in my own state where this power has been
wielded in a highhanded and arrogant manner. I believe that it reflects poorly
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on the copyright holders that such shabby treatment is allowed to persist. Strong-
arm tactics have no place here.

Further, Mr. Chairman, I believe that the very small sacrifice that the copy-
right holders will be called upon to make needs to be re-emphasized. Testimony
today by Mr. Cramer confirms that the copyright industry derives less than one
tenth of one percent of its gross income from the organizations that would be
exempted under the provisions of this act. This same amount that would mean
so little to the copyright holders collectively means a great deal to those who con-
tribute so much to those in need. I feel no pangs of remorse on this issue. All that
this bill will do is to restore the pre-1978 "status quo" and place the parties in
the same relationship which they have been in since 1909—a period during which
the American music industry has grown and developed into the world leader.

STATEMENT OF SENATOR EDWARD ZORINSICY

Senator ZORINSKY. Thank you Mr. Chairman. I appreciate having
the opportunity to come here today to talk about S. 2082 and I thank
you for holding this hearing. I realize in the waning days of this ses-
sion our time is limited and very precious. For you to extend this
courtesy to us and give us the opportunity to have this hearing I feel
is an outstanding contribution of yours to the hearing process.
In 1976 the Congress passed a general revision of the copyright law

in an effort to improve a very complex situation, and they may have
actually done so. But at the same time I believe the Congress took the
unfortunate step of removing the exemption that had been in effect
since 1909 for some very worthwhile organizations.
This issue was originally brought to my attention by a fellow mem-

ber of the Fraternal Order of Eagles from my hometown of Omaha.
As I looked into this further, I came to the conclusion that it would
be extremely worthwhile to join Congressman Harsha of Ohio, Who
introduced a similar bill in the House, in an effort to provide relief
to the fine organizations who do so much in the way of community
service and public good.

Those who oppose this bill claim that this is a taking of private
property without just compensation. Well, I agree it is a taking, but
it is such a small taking when compared to the overall amount of
copyright fees collected, and let us look at what we get in return.
Take the Fraternal Order of Eagles, for example. This organization,

which just celebrated its 82d anniversary, has over 1,350,000 members
in 3,500 chapters. It follows a credo "To make human life more de-
sirable by lessening its ills and promoting peace, prosperity, gladness
and hope." The Eagles have been involved in natural problems such as
legislation for the elderly and poor, and on local issues like blood banks
to save lives, an iron lung for a polio victim, and donations to the
Red Cross and the Community Chest. The Eagles have been very in-
volved in the development of Boys Town in my own State, and with
all of the boys clubs across this country. In the 1950's the Eagles raised
over $1 million for the Damon Runyon Cancer Funds, and in the last
10 years founded the Max Baer Heart Fund, whieh has donated over
$4 million for heart research. This group pays $550,000 a year in fees
to copyright owners.
Let us look at the Loyal Order of Moose, founded nearly 100 years

ago, with 1.7 million members in 200 lodges now in operation. This
• group is dedicated to the belief that a person can attain no higher
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destiny than to serve his or her fellow human. The Order of Moose
has developed an extensive and varied program of activities for the
betterment of local communities throughout the Nation, with special
emphasis placed on youth activities of recreation and training for the
future.
Many lodges support Boy Scout troops, Girl Scout troops, and

Camp Fire Girls. A typical lodge is involved with the sponsorship of
scouting in all its branches, teenage activities, cooperation with rec-
ognized charitable organizations in fundraising projects, screening
tests to determine hearing deficiencies, blood banks, and local cleanup,
paintup campaigns.
The pride and joy of the Order of Moose is Mooseheart and Moose-

haven. The former is the famed City of Children, which is a home and
school owned and maintained by the order for the benefit of children
of deceased members of the order, and other fatherless or motherless
children. Moosehaven is a home maintained for aged members and
their wives in Jacksonville, Fla. This organization pays over $500,000
a year in fees to copyright owners.
The American Legion is another group actively involved in an

effort to make the world a little better place to live. The legion has
2.6 million members in 16,000 posts. We are familiar with American
Legion baseball, and I know that we in public life have experience
with Boys and Girls State, as well as Boys and Girls Nation.
In addition to these well-known programs, there is the Special

Olympics, nursing scholarship programs, grants to national founda-
tions for research, and participation in local telethons. This group
pays over $1.5 million a year in fees to copyrights owners.
Mr. Chairman, what these and so many other fine organizations do,

and what they contribute to our society, cannot be given enough credit.
There is the Lions Clubs, with its work with seeing-eye dogs and the
blind. There is the Shriners, and its work with crippled and disabled
children. Then there is the Elks, and the Veterans of Foreign Wars.
The list goes on and on.

All this legislation does is to provide a little relief and help, and
in return we ask the copyright owners to give up 1 percent of their
gross income of close to $200 million a year.
Mr. Chairman, I can appreciate the concern of the copyright re-

garding the precedent of opening up this area of exemptions. There
are many groups who would seek to be included but whose activities
are either for profit, or who do not serve the general public in any
constructive way. I urge the committee to study very carefully the
wording of any legislation it might decide to approve, because there
are many such groups that are considered nonprofit by the Internal
Revenue Service, but who should not, in my opinion, be covered by
S. 2082.
Mr. Chairman, I would like to discuss one more point of great con-

cern to me, and that is the fact that the 1976 Copyright Act put the
management of this new statute under the Library of Congress. This
makes no sense at all. If it is to be anywhere, it should be under the
executive branch of Government, not the legislative. However, even
better, it really should be in the private sector of our business com-
munity, subject to contractual negotiations and bargaining, not Gov-
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ernment edict. Other than as a recorder of copyrights, the Federal
Government should leave to the free market system the determina-
tion of how, how much, and when royalty fees are paid.
To make matters even worse, the new law also established the Copy-

right Royalty Tribunal which must decide how much the cable sys-
tems, public broadcasters, and jukebox owners should pay, and how
much of the cable revenues should go to the producers and how much
to the broadcasters. Although the Tribunal is under the Library of
Congress, it is not subject to congressional review.

President Carter initially did not even want to appoint anyone to
the tribunal because that would be inconsistent with his campaign
promise to eliminate unnecessary and duplicative Federal agencies.
Each of the five commissioners is paid $50,112.50 a year, plus staff
and rent. Mr. Chairman, why should the taxpayer support this pro-
gram, and pay for expenses that should rightfully be paid for by the
beneficiary; namely, the copyright holders? Eliminating this would be
a step in balancing our Federal budget and in reducing unnecessary
regulations.
Thank you, Mr. Chairman.
Senator DECONCINI. Senator Zorinsky, thank you. You make an

eloquent statement and explain the issue quite clearly.
I was unfamiliar with the amounts of money which are involved

here until I read your statement. Have those amounts paid by the
Fraternal Order of Eagles been increasing on an annual basis, or
shall I withhold that question for one of the members of that group?
Mr. ZORINSKY. To the best of my knowledge they have not. However,

I understand it is under consideration to increase the rate, as every-
thing increases with inflation. Obviously the current rates are not set
in concrete to last up to infinity. Definitely there would be an antici-
pation of increased rates.
Senator DECONCINI. Your legislation will apply only to charitable

organizations?
Senator ZORINSKY. That is correct. As I pointed out in my statement,

Mr. Chairman, there are some which are considered charitable orga-
nizations by the IRS but do not perform a public service. In that
sense possibly verbiage could be created to include those.

Senator DECONCINI. Your primary intent in the paragraph for
exemption is for the nonprofit veterans' organizations and fraternal
organizations only to be covered?
Senator ZORINSKY. That is correct.
Senator DECONCINI. That definition differs from the charitable or-

ganizations definition under IRS regulations, I understand.
Senator ZORINSKY. That is right.
Senator DECONCINI. Religious organizations are already exempt

from the copyright provisions?
Senator ZORINSKY. As far as I know, they are.
Senator DECoNcINI. So there is no need to include them here so far

as you know?
Senator ZORINSKY. As far as I know they are exempt under the cur-

rent law.
Senator DECoNcnvi. Thank you very much, Senator.
We welcome your joining Us here to participate in any questioning.
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Senator ZORINSKY. Thank you, Senator.
Senator DECONCINI. We will now have a panel consisting of Daniel

Splain, Fraternal Order of Eagles; Carl Weis, Loyal Order of Moose;
Clarence J. Ruddy, Loyal Order of Moose; Anthony Ranieri, Loyal
Order of Moose; and Donald 0. Oesterling, member, Grand Lodge,
Benevolent & Protective Order of Elks.
Please identify yourselves for the reporter when you speak. If you

have statements, we would appreciate your summarizing them.

PANEL OF FRATERNAL ORDER OFFICIALS:

STATEMENTS OF DANIEL SPLAIN, FRATERNAL ORDER OF
EAGLES; CARL WEIS, CLARENCE J. RUDDY, AND ANTHONY
RANIERI, LOYAL ORDER OF MOOSE; AND DONALD 0. OESTERLING,
BENEVOLENT & PROTECTIVE ORDER OF ELKS

Mr. SPLAIN. Mr. Weis will lead.
Senator DECoNcINI. Please proceed.
Mr. WEIS. Mr. Chairman, I represent the Loyal Order of Moose

which expresses its appreciation to you, Mr. Chairman, for the oppor-
tunity to present to your subcommittee this memorandum in support
of the Senate bill 2082, to amend title 17.
The Loyal Order of Moose, which was organized in 1888, is a non-

profit private fraternal order now including more than 2,000 lodges
throughout the United States. Each lodge is separately incorporated
not-for-profit and has its own board of officers and its own funds.
The purposes of the order as stated in its constitution are to unite

in the bonds of fraternity and charity persons of good character; to
educate and improve members and their families; to assist aged mem-
bers and their wives; to encourage and educate members in patriotism
and obedience to laws; to encourage tolerance; to render services to
orphaned or dependent children by the operation of the institution
called "Mooseheart," situated at Mooseheart, Ill.; and to serve aged
members and their wives at the institution called "Moosehaven" which
is in Orange Park, Fla.
The Supreme Lodge of the World, Loyal Order of Moose, is the

administrative representative and agent of the lodges of the order
in all matters of common and joint interest which may be best ad-
ministered by one central agency.
Both Mooseheart and Moosehaven are charities maintained by

a portion of the dues of members and contributions of members and
their families. In addition, the different lodges support a broad range
of purely local, charitable, philanthropic, and community service ac-
tivities. The continued existence of these charitable and community
service activities depends upon the dues and contributions from these
sources. No public solicitations of any kind are ever made.
To help carry out the purposes of the order nearly all Moose lodges

provide music as a social activity for their members. For such func-
tions, lodges usually hire one or more musicians, frequently members
of the lodge, to furnish music for the particular occasion.
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On all such occasions, admission is limited to Moose members, their
wives, and their guests. Moose lodges use music strictly for nonprofit
and noncommercial purposes, in which no provision is ever made for a
profit for any promoters or organizers—usually not even for the lodge
itself.
Lodges are merely interested in furnishing music for their mem-

bers and their wives on various occasions throughout the year, infre-
quently making the equivalent of an admission charge to offset part
of the cost of the evening, but never to make a profit for any promoters
or organizers or anybody else, or even the lodge itself. Many of these
affairs actually result in a small loss which the members willingly off-
set with a portion of their dues payments.

Naturally, increased costs occasioned by copyright fees and licenses
result in more frequent losses which are borne by the respective
lodges. Those losses curtail contributions to charitable institutions of
the order as well as local charitable, philanthropic, and community
service activities, and reduce the effectiveness of the lodges as well.
On a projected basis the amount paid for royalties and licenses by

Moose lodges alone is more than a half million dollars annually. This
diversion of funds materially reduces the contributions which could
otherwise be made to Mooseheart, Moosehaven, and local charitable,
philanthropic, and community service activities.
In fact, in an effort to reduce the effects of the excessive burden of

the act, it has become necessary for many lodges to reduce the fre-
quency of musical entertainment they provide for their members.
Many of the newly restrictive provisions applied to nonprofit or-

ganizations by the act stemmed from the monster rock concerts which
some nonprofit groups sponsored in the past however, none of those
groups were nonprofit fraternal or veterans' organizations. Thus, these
organizations are being penalized for improper actions which others
committed.
The 1909 Copyright Act took note of the distinction between public

performance for profit and those not for profit. Historically, public
performances were required to have permission of the copyright owner
and hence generally were charged a fee. Nonprofit performances were
exempt.
The 1976 act now in effect reverses this. It does so by broadening the

definition of the "public" in such a way as to distort its generally
accepted meaning. The word "public" is defined in the dictionary as
"of, pertaining to, or affecting the people as a whole, the community,
State or Nation." The definition in the present Copyright Act is much
broader. Section 101 states—
To perform or display work "publicly" means—(1) to perform or display it

at a place open to the public or at any place where a substantial number of
persons outside of a normal circle of a family and its social acquaintances are
gathered . . .

The act places an excessive financial burden upon the nonprofit
fraternal and veterans' organizations by its severely narrowed defini-
tion of a "private" group. An illustration of this severity is the ob-
servation that a literal interpretation of the act would require in many
cases a "father of the bride" to obtain a music license for his daughter's
wedding reception at their home simply because he is paying one or
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more musicians and has invited some of the groom's friends who have
never been within the circle of his family and his social acquaintances,
and, in fact, who are totally unknown to him and his family. The
wedding reception thereby becomes a "public performance" under
the terms of the act.
The definition of "public" or "publicly" in the Copyright Act is in

direct conflict with the language of the public accommodations section
of the 1964 Civil Rights Act which exempts private clubs and other
establishments not in fact open to the public. By providing that a per-
formance is made public if it is presented to an audience greater than
a family circle or its social acquaintance, the Copyright Act makes a
private club public.
The Civil Rights Act does not define the word "public," so it must be

given its generally accepted meaning as pertaining to the community
as a whole. If the definition in the Copyright Act were accepted, clubs
would be in fact public and the distinction as a private group intended
to be given by the Civil Rights Act would be lost. Fraternal orders
would, therefore, lose their well-recognized character.
This status is already recognized by nearly all concerned branches

of Federal and State Governments. For example, the State alcoholic
beverage licenses held by nearly all Moose lodges carry a restriction
specifically prohibiting accommodations of the general public, and
limiting the benefits of the license to the members, their families, and
their bona fide guests.

Additionally, although the act provides for exemption of certain
performances, this purpose is virtually defeated for all nonprofit fra-
teral organizations by the, requirement that there be no compensation
paid to the performer. This requirement is unrealistic.
A performer's services are limited by time and space—in other

words, he can perform at only one place at a given time, whereas an
author can derive income indefinitely from a single action. In our so-
ciety today it is unreasonable—even unthinkable—to expect musicians
to perform without compensation, even in the many cases where they
are also members of the lodge.
The Loyal Order of Moose does not object to a requirement that

all performances truly public should require permission of the copy-
right owner; or to the concept that all persons engaged in a genuinely
public venture for profit should share in the profits. It does object to
the requirement that a fee be paid for a performance given by a pri-
vate nonprofit veterans' or fraternal group for its bona fide members
and their wives. Such functions are simply not public, except by arti-
ficial definition.

This requirement of a fee unfairly burdens the lodge officers and
members who give of their time and energy in order to help a charity,
and diverts to the copyright owner sums which would otherwise be
available to that charity. Sums intended by the lodge members to be
used for charity are thus siphoned off for the copyright owner.
The power given Congress by the U.S. Constitution to enact a copy-

right law was not primarily for the benefit of the author, but primarily
for the public. The permissive works of the Constitution granting the
power are "to promote the progress of science and useful arts."
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The U.S. Supreme Court has held that the copyright law makes a
reward to the owner a secondary consideration. It has held that rights
of access through fair use of the copyright material pertaining to the
cultural, esthetic, historical, educational, scientific, technical, and re-
ligious heritage of the Nation come within the scope of the right of
free press guaranteed by the Bill of Rights.
The first amendment guarantees freedom of speech, of- the, press,

and assembly, and the Supreme Court has said that these rights are
meaningless unless the people have freedom of access to the materials
protected. It has, therefore consistently applied the doctrine of fair
use to copyrighted materials. In passing upon particular claims of
infringement, courts have occasionally subordinated the copyright
holder's interest in a maximum financial return to the greater public
interest in the development of art, science, and industry.
The Loyal Order of Moose respectfully submits that a perform-

ance given by a veterans' group or a fraternal lodge, to its members
and guests, for nonprofit and noncommercial purposes, is fair use of
the copyrighted material and should not be regarded as a copyright
infringement.
Summing up, from 1909 to 1976 America's nonprofit veterans' and

fraternal organizations were regarded as exempt from the old Copy-
right Act because they were looked upon as private groups whose
musical performances were generally limited to their members and
families. On behalf of its more than 1.7 million members, the Loyal
Order of Moose respectfully urges restoration of the exempt status
of these organizations from the requirements of the 1976 Copyright
Act.
Thank you Mr. Chairman.
Senator DECONCINI. Thank you, Mr. Weis.
Does anyone else care to make an opening statement?
Mr. OESTERLING. I appreciate the opportunity to present testimony

at this public hearing. My name is Donald 0. Oesterling. I am here
officially as a member of the Grand Lodge, Benevolent & Protective
Order of Elks, Government Relations Committee, to testify in favor
of passage of S. 2082, which would exempt fraternal organizations
and others from payment of license fees and royalties under the Copy-
right Act of 1976.
By way of background, let me say that I am a past State president

of the Pennsylvania Elks State Association, a former State senatorin Pennsylvania, and presently president of a public affairs and pub-
lic relations organization located in Harrisburg, Pa.
The Benevolent & Protective Order of Elks is fundamentally an

organization numbering 1,649,267' members bound together under the
basic tenets of love of God, flag, and country. Yes, we are basically a
patriotic group, but more than that, we are a community-oriented
order which is dedicated to helping those in our society who are less
fortunate than we.
Our membership is diverse throughout the 50 States, belonging to2,257 lodges. All the States or combinations of several are also com-bined into organizations further dedicated to social and community

improvement. Most of these State organizations have projects of major
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proportions and usually referred to as the "major project:" These in-

volve work with persons with cerebral palsy, crippled children proj-
ects, eye banks, youth camps, just to name a few.
I'm most familiar with the Pennsylvania major projects program

and want to relate briefly what that's all about. Our major project

supports 21 registered nurses in mobile units working in concert

with the various local cerebral palsy affiliates to bring home-bound
nursing care and therapy and counseling to the hundreds of people,
mostly youngsters, who are afflicted with cerebral palsy and may have,
years ago, been closeted away with no attempt to educate or blend
them into society.
Our .program cost this year in Pennsylvania is close to $400,000.

Many States are doing similar work and many of them are spending
much more money. Nationally, our expenditure on cerebral palsy is
$2,279,553 and for crippled children's programs $2,300,000 for a total
of $4,579,533 annually.
I mentioned that we are a patriotic oganization and indeed we do

go out of our way to exercise our patriotism, for it was through the
Elks that the national observance of Flag Day was instituted. Further,
our order has pleilzed that so long as a disabled veteran is hospi-
'a lized in these United States, the Order of Elks will never forget
him, and to that end, the Order of Elks spends yearly almost $1 mil-
lion with hundreds of thousands of volunteer hours donated by our
members. Our people visit every veterans' hospital in this Nation on
a weekly and often daily basis.
When we realized that we would be called on to testify at the hear-

ings, a call went out to all our State organizations to see if we could
get current information regarding our charitable works as to dollars
and volunteer time. I have received current information from 35
States reflecting charitable contributions of over $20,208,184 and well
over 20,979,770 volunteer hours. Who knows what figure we might ap-
proach if all Elks State organizations were factored into those
figures?
In addition to those figures, the grand lodge of our order disbursed

$1,691,814 paid out in scholarships principally, but also to State major
projects and some youth programs.

Gentlemen, what I'm trying to say is that the Order of Elks is a
totally unselfish, nonprofit organization that should not be considered
under the Copyright Act. S. 2082, designed to exclude fraternals from
paying licensing fees and royalties, ought to have your favorable
consideration.
We are not promoters we are not for profit we are not in competi-

tion with entertainment groups. We do have dances for our membership
and sometimes bona fide guests. Most of our dances are for the benefit
of our many charities.

Fraternals are not unlike other organizations who in this time of
inflation and diverse activity are having trouble maintaining them-
selves. The impositions on our lodges placed there by the Copyright Act
are yet another "straw on the camel's back."
On behalf of the entire membership of the Elks, I join with my col-

leagues from the other fraternal organizations to request your favor-
able consideration of S. 2082 and your support for its eventual passage.
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I will be happy to try to answer any questions you might have about
our order.
Senator DECONCINI. Thank you very much, sir.
Anybody else?
Mr. SPLAIN. My name is Daniel Splain. I appear before you today

representing 1,800 local aeries of the Fraternal Order of Eagles in the
United States of America for the purpose of voicing our support of
S. 2082, amending the Copyright Act of 1976 to grant relief to non-
profit veterans' organizations and nonprofit fraternal organizations for
the performance of musical works in connection with their nonprofit
activities.
The Fraternal Order of Eagles is a nonprofit, fraternal, beneficial

society exempt from income tax under section 501(e) (8) of the Inter-
nal Revenue Code as amended and has approximately 1,250,000 mem-
bers in the United States of America.
In behalf of the entire American membership of the Fraternal Order

of Eagles, we strongly urge this subcommittee to favorably consider
the amendment to the Copyright Act of 1976 that is proposed in
S. 2082.
In 1835, Alex DeTocqueville wrote in his epic book "Democracy in

America" the following statements:
Americans of all ages, all conditions, all dispositions, constantly form associa-

tions. They have not only commercial manufacturing companies in which all take
part, but associations of a thousand other kinds—religious, moral, fraternal,
serious, futile, general and restricted, enormous and small. The Americans make
associations and organizations to give entertainment, to found seminaries, to
build endowments, to construct churches, to aid hospitals, to diffuse books, to
send missionaries abroad and in this manner they have founded most of the
hospitals in America; have helped the prisoners, have built America's schools.
If it is proposed in the United States of America to inculcate some truth or to

foster some feeling by the encouragement of a great example, the Americans
form an association or organization or a society.
Whenever, at the head of some new undertaking in France you will see the

head of government; or in the country, the United Kingdom, you will see a man
of title and rank; in the United States of America you will be sure to find an
association or an organization heading or leading the way.

What DeTocqueville wrote in 1835 still remains very true to the
present day. Unfortunately, many of the burdens imposed by Govern-
ment on legitimate nonprofit organizations like the Fraternal Order
of Eagles and my colleague groups here today make it much more
difficult for members of the Eagles and other similar organizations to
lead the way to aid our society.
S. 2082, if passed by the Congress of the United States, willl provide

a great deal of relief to nonprofit fraternal organizations in the pursuit
of their charitable activities by relieving the organizations of the cur-
rent requirement imposed by the Copyright Act of 1976 that they
secure copyright licensing agreements for the performance of musical
work in conjunction with our legitimate nonprofit activities. The pas-
sage of S. 2082 is compatible in principle with section 110, paragraph
4, of the Copyright Act of 1976, as currently written.

Nonprofit fraternal organizations like the Fraternal Order of
Eagles raise a great deal of their charitable funds through fundraising
dances. These dances, at which live music is performed by a band, are
restricted to members of the fraternal organizations and their bona
fide guests.
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According to reports filed by local aeries of the Fraternal Order of
Eagles with our international office, the local units of our order in the
United States are now paying approximately $550,000 annually to
copyright licensing organizations.
The current definition of the performance of a public work in the

Copyright Act of 1976 indicates the following in section 101 of the
act:
To perform or display it at a place open to the public or at any place where

a substantial number of persons outside of a normal circle of a family and its

social acquaintances is gathered * * *.

We feel that the Copyright Act of 1976 would be much fairer to
nonprofit organizations if the same definition of "public facility" were
used in the Copyright Act as is used in the Civil Rights Act of 1964.
There is presently a conflict in the definition of a public place between
the Civil Rights Act of 1964 and the Copyright Act of 1976.
A legitimate nonprofit fraternal organization is not a public accom-

modation as defined in the Civil Rights Act of 1964. Dances and other
social events held under the sponsorship and on the premises of non-
profit fraternal organizations are not functions that are open to the
public. Admission is restricted by fraternal law, State liquor laws,
and coverage of the Civil 'Rights Act of 1964 to members, their
families, and guests.
If this is not the case in any given situation, as far as we are con-

cerned, the organization is not operating as a legitimate nonprofit
fraternal organization and should be entitled to no favored treatment
under the Copyright Act of 1976, the Internal Revenue Code of 1954,
the Civil Rights Act of 1964, or any other Federal, State, or municipal
legislation.
However, as long as a nonprofit organization operates for the ex-

clusive benefit and enjoyment of its members, their families, and their
guests, we strongly feel that the definition of a public act of a musical
performance should be redefined in the Copyright Act of 1976 to con-
form to the definition of a place of public accommodation in the Civil
Rights Act of 1964.
We are confronted today with the strange situation of operating

the Fraternal Order of Eagles as a place of private accommodation
within the scope of the Civil Rights Act of 1964 while at the same
time as being treated as a public place of accommodation by the Copy-
right Act of 1976.
If S. 2082 is passed and the Copyright Act is amended to exempt

fraternal and veterans' organizations from the coverage provisions of
the act, copyright owners would still have remedy under section 110
to object to any given performance of a musical work in a fraternal
or veterans' organization by filing the notice of objection defined in
section 110(4). In this way, the copyright owner would still be pro-
tected from organizations that he or she felt were not truly operating
as nonprofit organizations.
The six theater owners who founded the Fraternal Order of Eagles

in 1898 set forth as their basic goal for the organization the following
ideals:
"To make human life more desirable by lessening its ills and by

promoting peace, prosperity, gladness, and hope."
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The Fraternal Order of Eagles has done a remarkable job over thelast 82 years emulating those ideals set forth by our six founders.
In 1935, President Franklin Delano Roosevelt credited the FraternalOrder of Eagles for the passage of the Social Security Act. TheEagles sponsored the first old age security insurance law in the coun-try in Montana in 1923 -and worked for 12 years after the passage ofthat first piece of legislation until national social security became areality in 1935.
Among the many other programs the Eagles have been given creditfor over the years are the passage of workmen's compensation acts,mother's pension laws, the Age Discrimination in Employment Act,and vigorous liberty under law programs to teach the young people ofour Nation respect for our country's laws and the people whose respon-sibility it is to enforce those laws.
In cooperation with CARE, the International Relief Agency, theEagles have established 32 vocational training centers throughout theworld to aid young children regardless of race, religion, color, andcreed to learn a vocation in order that they may get a start in life.When the late broadway columnist Walter Winchell launched theDamon Runyon Fund for cancer research, the Eagles were the firstnational organization to join the effort. One million dollars later,Winchell was to term the Eagles ". . . the Santa Claus of the DamonRunyon Fund."
Well over $12 million has been raised and distributed by the Fra-ternal Order of Eagles nationally in the last 5 years alone for heartresearch, cancer research, gerontological research, and research intocatastrophic diseases of childhood.
It is impossible to estimate total voluntary man-hours that FraternalOrder of Eagle members devote to charitable activities. It is also im-possible to pinpoint the exact amount of money that is donated bylocal Fraternal Order of Eagle aeries in the 50 United States directlyto charities and community services in the 1,800 localities that theEagles call home in our great Republic. Without a doubt, both man-hours and dollar volume locally would reach the 5 million mark.
Attached to our testimony, Mr. Chairman, are several pamphletsand brochures which describe in detail the goals and accomplishmentsof the Fraternal Order of Eagles for our Nation.
We sincerely hope, Mr. Chairman, that your distinguished subcom-mittee will favorably consider S. 2082 in order that the FraternalOrder of Eagles, and many other organizations like the FraternalOrder of Eagles, can continue to serve their communities and theirfellow man was we have done rather capably for the last 82 years.All we are really asking, Mr. Chairman, is some degree of reliefunder the Copyright Act of 1976 so that we may continue to emulatethose very high standards established by our founders 821/2 years agoin Seattle, Wash.
The favorable consideration of the legislation currently before youcan help 11/4 million Americans honor their constant commitment tofulfill the dreams of those six Seattle theater owners who founded theFraternal Order of Eagles.
We wish to thank you, Mr. Chairman, for the opportunity to appearbefore your subcommittee today and we stand ready to provide any

72-543 0 - 81 - 2
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further information or assistance that you or the subcommittee may

need to answer any questions unresolved in your minds.
Senator DECONCINI. Any further statements?
Mr. SPLAIN. Not at this time.
Senator DECONCINI. Gentlemen, let me first thank you for your

background material. Also let me note for the record that this Senator

is well aware of the Eagles', the Moose's and the Elks' participation,

at least in the State of Arizona, in many charitable functions.
I happen to be a member of one of those organizations, and I am

keenly concerned about the equities involved here.
I do not think anyone questions, certainly not this Senator, the fine

work that these organizations have done. I am familiar with them, and
I know in my own State of Arizona the Elks have provided rest homes
for their own members and for disabled veterans for years. They were
leaders in this activity, as they still are, in Tucson, Ariz., demonstrat-
ing great foresight and the need for a great social cause long before
the Federal Government responded.
I appreciate the record which shows not only your fine statement but

also the sediments of this Senator who is extremely supportive of your
efforts. I wish you would express that to the local chapters upon your
return.
Let me address a couple questions to you. It seems to me we are not

discussing just the benefits and the magnificent display of community
participation and patriotism of organizations we are talking about
some equities involved here. We need to examine thoroughly the public
good, in my opinion, of taking from someone something which under
the law they have a right to have at this time, and balancing that with
the public good provided by the organizations which will benefit.
In the fraternal order that you represent, are you permitted, and do

you at any time hold, events purely for the public to raise money for
your charitable causes?
Mr. SPLAIN. Speaking on behalf of the Fraternal Order of Eagles. at

no time do we hold purely public functions. By virtue of liquor licens-
ing laws we are restricted to members and their families and guests.

Senator DECONCINI. Is that correct as to your organization?
Mr. OESTERLING. Likewise with the Elks. We are nonpublic.
Senator DECONCINI. You do not sell tickets to dances which non-

members can purchase?
Mr. OESTERLING. Unless they are a bona fide guest of a member, we

too are restricted under the liquor licensing provisions.
Senator DECONCINI. If I am not a member of an Elks club but a

friend of yours, and you are having a dance and you sell me a ticket
for $10 
Mr. OESTERLING. I could take you as my guest.
Senator DECONCINI. You could not sell me a ticket for $10?
Mr. OESTERLING. That is right.
Senator DECoNcrisa. In light thereof, are the estimates of money

paid for the copyright benefit an increasing expense incurred in the
organizations and one which is escalating by inflation or increase in
organization charges, and is there any special fee for charitable
organizations?
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Mr. SPLAIN. In my opinion the annual payments made by the Fra-
ternal Order of Eagles and most of the other organizations, Elks and
Moose who are here today, have increased each year since the Copy-
right Act became effective in 1978. This is due to two factors, one being
inflation. The second is by increasing requirements for compliance
with the act, as ASCAP and BMI became more aware of local organi-
zations and licensed more of the organizations which were not previ-
ously licensed.
Senator DECoNcnn. Referring to those fees which are paid, each

chapter or each lodge has to pay it?
Mr. SPLAIN. Each local area has its own individual contract with

BMI or ASCAP and their payments are determined with BMI based
upon the annual dollar volume which they spend on entertainment.
With ASCAP it is based on a number of variable factors, including

seating capacity.
Senator DECONCINI. Is there any consideration for charitable

organizations?
Mr. SPLAIN. No.
Senator DECoNam. No deduction or lessening of the amount?
Mr. SPLAIN. Not to my knowledge.
Senator DECoNcim. Just for the Eagles, what do you estimate the

expenditures are for the Eagles?
Mr. SPLAIN. I do not have figures. I would hate to hazard a guess.
Senator DECoNara. Will that involve a great deal of time?
Mr. SPLAIN. I can write each of the lodges and find out.
Senator DECONCINI. I do not want to put you through any tremen-

dous effort of expenditure. I would be interested to know how much
that would amount to.
Mr. SPLAIN. I would be happy to find out.
Senator DECoNcusri. The same would apply to the Elks if that in-

formation is available. I would like to have it in the record.
The other question which comes to my mind is with regard to reli-

gious organizations. In looking at the limitations on exclusive rights,
it makes reference to the literary and musical works of a religious na-
ture, but it certainly is unclear as to whether or not if a nonprofit reli-
gious organization wanted to put on an event whereby they would use
the funds either for their members or even for the public for charitable
purposes they might be exempted today.
What is your feeling about including nonprofit and religious or-

ganizations if the exemptions were expanded?
Mr. SPLAIN. Speaking only on behalf of the Eagles we would be

more happy and would welcome the inclusion of nonprofit religious
organizations and nonprofit fraternal organizations already covered
by Senator Zorinsky's bill.
Senator DECoNciNt. Do the Eagles. Elks, or Moose have patents

themselves on any of their songs, writings, or other fraternal and
ritual works?
Mr. SPLAIN. Our emblem is copyrighted as a trademark. We do not

have an official song in the Fraternal Order of Eagles to have a
copyright.
Mr. OESTERLING. The same is true of the rlks.
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Mr. WETS. We do not have copyrights on any of our material.

Senator DECONCINI. If someone were to use your copyright or any
-

thing that you have copyrighted, if there were a charitable organiza-

tion involved would you object to the use of it?
Mr. SPLAIN. We have had many local units and internal units of the

Fraternal Order of Eagles and other related nonprofit organizations

who have wanted to use our emblem or trademark for a charitable

purpose. We have gladly permitted them to do so.
Senator DECONCINI. Can you supply a few examples of where that

has occurred?
Mr. SPLAIN. I would be more than happy to do so.
Senator DECONCINI. Do you know of any?
Mr. OESTERLING. I don't know of any case we have done that.
Senator DECONCINI. Have you ever objected to anyone using it for

a nonprofit purpose?
Mr. OESTERLING. To my knowledge, no.
Senator DECONCINI. As to the cost of these copyright fees, can you

give me an example of what it costs a local lodge in Pennsylvania,

Utah, or Arizona annually for the Elks Lodge in Tucson, Ariz., or in
Pittsburgh?
Mr. SPLAIN. My own home club of the Fraternal Order of Eagles

in Pittsburgh is paying $150 a year to BMI and I think the figure is
$285 or $385 to ASCAP.

Senator DECONCINI. About how many performances does that lodge
have a year?
Mr. SPLAIN. Approximately 14 a year.
Senator DECONCINI. Can you gentlemen from the Moose or the

Elks give me an example of one or two fee structures you have to pay?
Mr. WETS. Mr. Chairman, in your own backyard of Arizona we have

three lodges that are currently paying license fees totaling $440 by
the three lodges to ASCAP and we have four lodges paying to BMI
a total of $340.

Senator DECONCINI. Let me have another State. Do you have those
States listed? Give me Pennsylvania.
Mr. WETS. In Pennsylvania there are 64 lodges.
Would you like New York?
Senator DECONCINI. I would like to have some idea.
Mr. WETS. Pennsylvania 64 lodges paying $8,252 to ASCAP and

12 lodges paying $1,530 to BMI. This is as of April 30.
Mr. OESTERLING. I have no figures but I will be happy to compile

them and supply them.
Senator DECONCINI. I would like to have them for the record.
From your experience with the local lodges, has this been a signifi-

cant financial burden or strain on the lodge?
Mr. SPLAIN. As Mr. Oesterling pointed out in his testimony, it is

one more straw breaking the camel's back. Although it sounds very
good to be a nonprofit fraternal organization, in every State of this
Nation we must pay property tax. The only thing we are exempt from
is income tax. However, we have the same costs of operation as any
other profitmaking facilities. At the same time while trying to see
that many of our dollars go for charity purposes, locally, statewide,
and nationally, it makes it much more difficult to hold fundraising
dances and events where we must pay this additional fee.
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Senator DECoNam. Your testimony is that it is an additional
burden.
Mr. SPLAIN. Yes.
Senator DECONCINI. It is certainly not the cause of less expansion

or less participation, is it?
Mr. SPLAIN. It has been the cause in some localities of the cessation

of fundraising dances.
Senator DECoNcna. It has?
Mr. SPLAIN. Yes.
Senator DECoNcna. Can you give me a list?
Mr. SPLAIN. I will be happy to provide a full list.
Senator DECoNcusn. Is that true with the Elks?
Mr. OESTERLING. The problem is that not only is it an added expense

but it is an agitation. Having enjoyed an exemption up until the pas-
sage of the Copyright Act of 1976, it is an agitation and it makes it
difficult. The more lodges being discovered now by ASCAP and BMI,
the more agitation we get from the lodges because they are going after
licensing these. That is why costs are increasing to the various or-
ganizations as well.
Senator DECONCINI. How about the Moose?
Mr. WEIS. Mr. Chairman, I know of none which have discontinued.
Senator DECONCINI. As a result of that?
Mr. WETS. As a result of that, except to the extent of reducing the

entertainment program or the social activity program of the mem-
bers themselves. It has made the difference 
Senator DECONCINI. Along that line, when you make a payment to

ASCAP or BMI, is that for the total year? Are you restricted then
to the number of performances?
Mr. WETS. The payment is for the total year. That is my under-

standing.
The number of performances in the one contract, the ASCAP con-

tract, is specified. In the BMI contract, it is not specified.
Senator DECONCINI. So they vary.
Mr. WEIS. That is right.
Senator DECONCINI. In the ASCAP contract, if your fee for the

lodge is $150 a year, it is in that contract that you have the right to
have 12 performances of live music?
Mr. WEIS. I don't believe it is worded that way but that is the es-

sence of it. There is a fee.
Senator DECONCINI. Then if you have No. 13, 14, or additional ones,

you are subject to additional fees?
Mr. WETS. I would suppose so. I have not heard of that.
Senator DECONCINI. In BMI, you pay a fee and can have as many

as you want.
Mr. WETS. Based upon total expenditure for entertainment of all

kinds, not including just music.
Senator DECONCINI. Total expenditures of the lodge toward

entertainment?
Mr. WETS. Yes.
Senator DECONCINI. When you say entertainment, is that just musi-

cal entertainment?
Mr. WEIS. All kinds of entertainment.
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Senator DECoNcim. If you had a singer come in, a local singer, and

you were going to pay him something, that is included in the total

()Toss amount of dollars?
Mr. WETS. That is right.
Mr. RANIERI. In our area of the country, I am famiilar with approxi-

mately 25 lodges in the State of Arizona. It has come back to me di-

rectly from official representatives from some of those lodges they are

having considerable difficulty financially although they are making

it. However, they are having problems financially, and this licensing

fee has a significant effect on their operation and discouraging their

providing entertainment for the operation of their lodges.
Senator DECONCINI. You have been paying this for 2 or 3 years?

When did it start?
Mr. SPLAIN. The third year, Mr. Chairman.
Senator DECoNcnn. I have no further questions.
Mr. Feidler ?
Mr. FEIDLER. I have no questions.
Mr. SPLAIN. Thank you in behalf of all of us.

PREPARED STATEMENT OF CARL WETS

The Loyal Order of Moose expresses its appreciation to the Chairman of the

Senate Judiciary's Subcommittee on Improvements in Judicial Machinery for the

opportunity to submit this memorandum in support of Senate Bill 2082 to amend

Title 17 of the United States Code to exempt nonprofit veterans' organizations

and nonprofit fraternal organizations from the requirement that certain perform-

ance royalties be paid to copyright holders.
The Loyal Order of Moose, which was organized in 1888, is a nonprofit private

fraternal Order now including more than 2,000 lodges throughout the United

States. Each lodge is separately incorporated not-for-profit and has its own board

of officers and its own funds.
The purposes of the Order as stated in its Constitution are to unite in the bonds

of fraternity and charity persons of good character; to educate and improve

members and their families; to assist aged members and their wives; to encour-

age and educate members in patriotism and obedience to laws; to encourage toler-

ance; to render services to orphaned or dependent children by the operation of the

institution called "Mooseheart", situated at Mooseheart, Illinois; and to serve

aged members and their wives at the institution called "Moosehaven" which is in

Orange Park, Florida.
The Supreme Lodge of the World, Loyal Order of Moose, is the administrative

representative and agent of the lodges of the Order in all matters of common and

joint interest which may be best administered by one central agency.
Both Mooseheart and Moosehaven are charities maintained by a portion of the

dues of members and contributions of members and their families. In addition, the
different lodges support a broad range of purely local, charitable, philanthropic
and community service activities. The continued existence of these charitable
and community service activities depends upon the dues and contributions from
these sources. No public solicitations of any kind are ever made.
To help carry out the purposes of the Order nearly all Moose lodges provide

music as a social activity for their members. For such functions, lodges usually
hire one or more musicians, frequently members of the lodge, to furnish music for
the particular occasion.
On all such occasions, admission is limited to Moose members, their wives, and

their guests. Moose lodges use music strictly for nonprofit and noncommercial
purposes, in which no provision is ever made for a profit for any promoters or
organizers—usually not even for the lodge itself.
Lodges are merely interested in furnishing music for their members and their

wives on various occasions throughout the year, infrequently making the equiva-
lent of an admission charge to offset part of the cost of the evening, but never to
make a profit for any promoters or organizers or anybody else, or even the lodge
itself. Many of these affairs actually result in a small loss which the members
willingly offset with a portion of their dues payments.
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Naturally, increased costs occasioned by copyright fees and licenses result in
more frequent losses which are borne by the respective lodges. Those losses curtail
contributions to charitable institutions of the Order as well as local charitable,
philanthropic and community service activities, and reduce the effectiveness of
the lodges as well.
On a projected basis the amount paid for royalties and licenses by Moose lodges

alone is more than a half million dollars annually. This diversion of funds materi-
ally reduces the contributions which could otherwise be made to Mooseheart.
Moosehaven, and local charitable, philanthropic and community service activities.
In fact, in an effort to reduce the effects of the excessive burden of the Act, it has
become necessary for many lodges to reduce the frequency of musical entertain-
ment they provide for their members.
Many of the newly restrictive provisions applied to nonprofit organizations by

the Act stemmed from the monster "rock" concerts which some nonprofit groups
sponsored in the past; however, none of those groups were nonprofit fraternal
or veterans' organizations. Thus, these organizations are being penalized for
improper actions which others committed.
The 1909 Copyright Act took note of the distinction between public perform-

ance for profit and those not-for-profit. Historically, public performances were
required to have permission of the copyright owner and hence generally were
charged a fee. Nonprofit performances were exempt.
The 1976 Act now in effect reverses this. It does so by broadening the definition

of the "public" in such a way as to distort its generally accepted meaning. The
word "public" is defined in the dictionary as "of, pertaining to, or affecting the
people as a whole, the community, state or nation". The definition in the present
Copyright Act is much broader. Section 101 states unto perform or display work
'publicly' means—(1) to perform or display it at a place open to the public or at
any place where a substantial number of persons outside of a normal circle of a
family and its social acquaintances are gathered . . ."
The Act places an excessive financial burden upon the nonprofit fraternal and

veterans' organizations by its severely narrowed definition of a "private" group.
An illustration of this severity is the observation that a literal interpretation of
the Act would require in many cases a "father of the bride" to obtain a music
license for his daughter's wedding reception at their home simply because he is
paying one or more musicians and has invited some of the groom's friends who
have never been within the circle of his family and his social acquaintances, and,
in fact, who are totally unknown to him and his family. The wedding reception
thereby becomes a "public performance" under the terms of the Act.
The definition of "public" (or "publicly") in the Copyright Act is in direct

conflict with the language of the public accommodations section of the 1964 Civil
Rights Act which exempts private clubs and other establishments not in fact
open to the public. By providing that a performance is made public if it is pre-
sented to an audience greater than a family circle or its social acquaintances, the
Copyright Act makes a private club public. The Civil Rights Act does not define
the word "public", so it must be given its generally accepted meaning as pertain-
ing to the community as a whole. If the definition in the Copyright Act were
accepted, clubs would be in fact public and the distinction as a private group
intended to be given by the Civil Rights Act would be lost. Fraternal Orders
would, therefore, lose their well recognized character.
This status is already recognized by nearly all concerned branches of Federal

and State governments. For example, the State alcoholic beverage licenses held
by nearly all Moose Lodges carry a restriction specifically prohibiting accommo-
dations of the general public, and limiting the benefits of the license to the mem-
bers, their families, and their bona fide guests.

Additionally, although the Act provides for exemption of certain performances,
this purpose is virtually defeated for all nonprofit fraternal organizations by the
requirement that there be no compensation paid to the performer. This require-
ment is unrealistic.
A performer's services are limited by time and space—in other words he can

perform at only one place at a given time, whereas an author can derive income
indefinitely from a single action. In our society today it is unreasonable—even
unthinkable—to expect musicians to perform without compensation, even in the
many eases where they are also members of the lodge
The Loyal Order of the Moose does not obiect to a requirement that all per-

formances truly public should require permission of the copyright owner; or
to the concept that all persons engaged in a genuinely public venture for profit
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should share in the profits. It does object to the requ
irement that a fee be paid

for a performance given by a private nonprofit veterans o
r fraternal group for

its bona fide members and their wives. Such functions 
are simply not public,

except by artificial definition.
This requirement of a fee unfairly burdens the lodge 

officers and members

who give of their time and energy in order to help a cha
rity, and diverts to the

copyright owner sums which would otherwise be availab
le to that charity. Sums

intended by the lodge members to be used for charity a
nd thus siphoned off for

the copyright owner.
The power given Congress by the United States Constituti

on to enact a copy-

right law was not primarily for the benefit of the author,
 but primarily for the

public. The permissive words of The Constitution grantin
g the power are "To

Promote the Progress of Science and Useful Arts".

The United States Supreme Court has held that the c
opyright law makes a

reward to the owner a secondary consideration.' It has held 
that rights of access

through fair use of the copyright material pertaining to t
he cultural, aesthetic,

historical, educational, scientific, technical and religious h
eritage of the nation

come within the scope of the right of free press guara
nteed by the Bill of

Rights.'
The first amendment guarantees freedom of speech, of the pres

s, and assembly,

and the Supreme Court has said that these rights are 
meaningless unless the

people have freedom of access to the materials protected.
 It has, therefore,

consistently applied the doctrine of fair use to copyrighted ma
terials. In passing

upon particular claims of infringement, courts have occasio
nally subordinated

the copyright holder's interest in a maximum financial return
 to the greater

public interest in the development of art, science and industry.3

The Loyal Order of Moose respectfully submits that a performanc
e given by

a veterans' group or a fraternal lodge, to its members and guest
s, for nonprofit

and noncommercial purposes, is fair use of the copyrighted materia
l and should

not be regarded as a copyright infringement.

Summing up, from 1909 to 1976 America's nonprofit veterans' and
 fraternal

organizations were regarded as exempt from the old Copyright Ac
t because

they were looked upon as private groups whose musical performa
nces were

generally limited to their members and families. On behalf of its more than
 1.7

million members, the Loyal Order of Moose respectfully urges restoration of th
e

exempt status of these organizations from the requirements of the 1976 Copyrigh
t

Act.
Thank you, Mr. Chairman.

PREPARED STATEMENT OF DONALD 0. OESTERLING

My name is Donald Oesterling, I'm here officially as a member of the Grand

Lodge Benevolent & Protective Order of Elks, Government Relations Commit
tee,

to testify in favor of passage of S. 2082, which would exempt Fraternal organiza
-

tions and others from payment of license fees and royalties under the Copyrigh
t

Act of 1976.
By way of background, let me say that I am a Past State President of t

he

Pennsylvania Elks State Association, a former State Senator in Pennsylvani
a

and presently President of a Public Affairs & Public Relations organizatio
n

located in Harrisburg. Pa.
The Benevolent & Protective Order of Elks is fundamentally an organization

numbering 1,699,267 members bound together under the basic tenets of love of

God, Flag and Country. Yes, we are basically a patriotic group, but more tha
n

that, we are a community oriented Order which is dedicated to helping those in

our society who are less fortunate than we.
Our membership is diverse throughout the 50 States, belonging to 2,257 Lodges.

All the States or combinations of several are also combined into organizations

further dedicated to social and community improvement. Most of these State

Organizations have projects of major proportions, usually referred to as their

"Major Project." These involve work with persons with Cerebral Palsy, Crippled

Children Projects, Eye Banks, Youth Camps. just to name a few.

I'm most familiar with the Pa. Major Projects program and want to relate

briefly what that's all about. Our Major Project supports 21 registered nurses in

Mayer v. stein. 347 U.S. 201, 219, 74 S. Ct. 460, 471, 98 L. Ed. 630 (1954).
2 Red Lion Broadcasting Co. v. FCC, 395 U.S. 367, 386, 390, 23 L. Ed. 2d 371.
3 Berlin v. E. C. Publications, 329 F. 2d 544. Aug. 5, 1980.
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mobile units working in concert with the various local CP Affiliates to bring
homebound nursing care and therapy and counseling to the hundreds of people,
mostly youngsters, who are afflicted with CP and may have, years ago, been
closeted away with no attempt to educate or blend them into society.
Our program cost this year in Pennsylvania is close to $400,000. Many States

are doing similar work and many of them are spending much more money. Na-
tionally, our expenditure on CP is $2,279,553 and for Crippled Childrens' Pro-
grams $2,300,000, for a total of $4,579,533 annually.
I mentioned that we are a patriotic organization and indeed we do go out of

our way to exercise our patriotism, for it was through the Elks that the National
Observance of Flag Day was instituted. Further, our Order has pledged that
so long as a disabled veteran is hospitalized in these United States, the Order of
Elks will never forget him, and to that end, the Order of Elks spends yearly
almost $1 million with hundreds of thousands of volunteer hours donated by our
members. Our people visit every Veterans Hospital in this Nation an a weekly
and often daily basis.
When we realized that we would be called on to testify at the hearings, a call

went out to all our State organizations to see if we could get current information
regarding our charitable works as to dollars and volunteer time. I have received
current information from 35 States reflecting charitable contributions of over
$20,208,184 and well over 20,979,770 volunteer hours. Who knows what figure
we might approach if all Elks State Organizations were factored into those
figures?
In addition to those figures, the Grand Lodge of our Order disbursed $1,691,814,

paid out in scholarships principally, but also to State Major Projects and some
Youth Programs.
Gentlemen, what I'm trying to say is that the Order of Elks is a totally un-

selfish, nonprofit organization that should not be considered under the Copyright
Act. S. 2082 designed to exclude Fraternals from paying licensing fees and
royalties ought to have your favorable consideration. We are not promoters; we
are not for profit; we are not in competition with entertainment groups. We do
have dances for our membership and sometimes bonafide guests. Most of our
dances are for the benefit of our many charities.
Fraternals are not unlike other organizations, who in this time of inflation

and diverse activity, are having trouble maintaining themselves. The impositions
on our Lodges placed there by the Copyright Act are yet 'another "straw on the
camel's back." On behalf of the entire membership of the Elks, I join with my
colleagues from the other Fraternal Organizations to request your favorable
consideration of S. 2082 and your support for its eventual passage.
I will be happy to try to answer any questions you might have about our Order.

BENEVOLENT AND PROTECTIVE ORDER OF ELKS-CHARITABLE CONTRIBUTIONS

State Annual amount Man-hours donated

Maine $149, 136  
California-Hawaii 5, 609. 089 16,665,432

Honolulu 63, 113 4,750
Hilo 3,912  

Utah 415, 224 72,162
Maryland, Delaware, District of Columbia 269, 079 48,400
Iowa 131, 000 12,730
North Dakota 353, 640 1,174
Alabama 923, 250 48,720
Idaho 357, 949  
Alaska 396, 200 20, 930
Kansas 86, 000 5,600
Missouri 270, 994 67,000
South Carolina 38, 900 31, 000
Pennsylvania 1, 100, 000  
Wisconsin 300, 000  
New Jersey 1, 308, 455  
Nebraska 354, 400 33,694
Massachusetts 1, 183, 919  
Nevada 616, 066 875, 000
South Dakota 171, 416 5, 000
Tennessee 193, 000 34, 000
Arizona 418, 957 1, 922, 822
West Virginia 100, 983 23, 915
New York 713, 300  
Connecticut 319, 000 12, 040
Oregon 1, 437, 656  
Colorado 524, 374 72,828
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PREPARED STATEMENT OF M. DANIEL SPLAIN

I appear before you today representing 1,800 local Aeries of the Fraternal

Order of Eagles in the United States of America for the purpose of voicing our

support of S. 2082, amending the Copyright Act of 1976 to grant relief to non-

profit veterans' organizations and non-profit fraternal organizations for the per-

formance of musical works in connection with their non-profit activities.
The Fraternal Order of Eagles is a non-profit fraternal, beneficial society

exempt from income tax under Section 501 (c) (8) of the Internal Revenue Code as

amended and has approximately 1,250,000 members in the United States of

America.
In behalf of the entire American membership of the Fraternal Order of Eagles,

we strongly urge this Subcommittee to favorably consider the amendment to the

Copyright Act of 1976 that is proposed in S. 2082.
In 1835, Alex DeTocqueville, the noted French author, historian, and states-

man. wrote in his epic book "Democracy in America" the following paragraph:

"Americans of all ages, all conditions, all dispositions, constantly form associa-
tions. They have not only commercial manufacturing companies in which all

take part, but associations of a thousand other kinds—religious, moral, fra-
ternal, serious, futile, general and restricted, enormous and small. The Ameri-

cans make associations and organizations to give entertainment, to found semi-

naries, to build endowments, to construct churches, to aid hospitals, to diffuse
books, to send missionaries abroad and in this manner they have founded most of

the hospitals in America; have helped the prisoners, have built America's

schools.
If it is proposed in the United States of America to inculcate some truth or to

foster some feeling by the encouragement of a great example, the Americans
form an association or organization or a society.

Whenever, at the head of some new undertaking in France you will see the

head of government; or in the Country, the United Kingdom, you will see a man of

title and rank; in the United States of Ameriea you will be sure to find an asso-

ciation or an organization heading or leading the way."
What DeTocqueville wrote in 1835 remains very true to the present day. Un-

fortunately, many of the burdens imposed by government on legitimate non-profit

organizations like the Fraternal Order of Eagles and my colleague groups here

today make it much more difficult for members of the Eagles and other similar

organizations to lead the way to aid our society.
S. 2082, if passed by the Congress of the United States, will provide a great deal

of relief to non-profit fraternal organizations in the pursuit of their charitable

activities by relieving the organizations of the current requirement imposed by

the Copyright Act of 1976 that they secure copyright licensing agreements for the

performance of musical work in conjunction with our legitimate non-profit activi-

ties. The passage of S. 2082 is compatible in principle with Section 110 paragraph

4 of the Copyright Act of 1976, as currently written.
Non-profit fraternal organizations like the Fraternal Order of Eagles raise a

great deal of their charitable funds through fund raising dances. These dances,

at which live music is performed by a band, are restricted to members of the

fraternal organizations and their bona fide guests.
According to reports filed by local Aeries of the Fraternal Order of Eagles with

our International office, the local units of our Order in the United States are now

paying approximately $550,000 annually to copyright licensing organizations.

The current definition of the performance of a public work in the Copyright

Act of 1976 indicates the following in Section 101 of the Act:
"To perform or display it at a place open to the public or at any place where

a substantial number of persons outside of a normal circle of a family and it's

social acquaintances is gathered . . ."
We feel that the Copyright Act of 1976 would be much fairer to non-profit

organizations if the same definition of "public facility" were used in the Copy-

right Act as is used in the Civil Rights Act of 1964. There is presently a conflict

in the definition of a public place between the Civil Rights Act of 1964 and the

Copyright Act of 1976.
A legitimate non-profit fraternal organization is not a public accommodation

as defined in the Civil Rights Act of 1964. Dances and other social events held

under the sponsorship and on the premises of non-profit fraternal organizations

are not functions that are open to the public. Admission is restricted by fraternal
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law, state liquor laws, and coverage of the Civil Rights Act of 1964 to members,
their families and guests.
If this is not the case in any given situation, as far as we are concerned, the

organization is not operating as a legitimate non-profit fraternal organization
and should be entitled to no favored treatment under the Copyright Act of 1976,
the Internal Revenue Code of 1954, the Civil Rights Act of 1964, or any other
federal, state, or municipal legislation.
However, as long as a non-profit organization operates for the exclusive bene-

fit and enjoyment of its members, their families, and their guests, we strongly
feel that the definition of a public act of a musical performance should be re-
defined in the Copyright Act of 1976 to conform to the definition of a place of
public accommodation in the Civil Rights Act of 1964.
We are confronted today with the strange situation of operating the Fraternal

Order of Eagles as a place of private accommodation within the scope of the
Civil Rights Act of 1964 while at the same time as being treated as a public place
of accommodation by the Copyright Act of 1976.
If S. 2082 is passed and the Copyright Act is amended to exempt fraternal and

veteran's organizations from the coverage provisions of the Act, copyright own-
ers would still' have remedy under Section 110 to object to any given performance
Of a musical work in a fraternal or veteran's organization by filing the Notice
of Objection defined in Section 110 (4). In this way, the copyright owner would
still be protected from organizations that he or she felt were not truly operating
as non-profit organizations.
The six theatre owners who founded the Fraternal Order of Eagles in 1898 set

forth as their basic goal for the organization the following ideals:
"To make human life more desirable by lessening its ills and by promoting

peace, prosperity, gladness, and hope."
The Fraternal Order of Eagles have done a remarkable job over the last 82

years emulating those ideals set forth by our six founders.
In 1935, President Franklin Delano Roosevelt credited the Fraternal Order of

Eagles for the passage of the Social Security Act. The Eagles sponsored the first
Old Age Security Insurance Law in the country in Montana in 1923 and worked
12 years after the passage of that first piece of legislation until National Social
Security became a reality in 1935.
Among the many other programs the Eagles have been given credit for over

the years are the passage of Workmen's Compensation Acts, Mother's Pension
Laws, the Age Discrimination in Employment Act, and a Vigorous Liberty Under
Law program to teach the young people of our nation respect for our country's
laws and the people whose responsibility it is to enforce those laws.
In cooperation with CARE, the International Relief Agency, the Eagles have

established 32 vocational training centers throughout the world to aid young
children regardless of race, religion, color, and creed to learn a vocation in order
that they may get a start in life.
When the late broadway columnist Walter Winchell, launched the Damon

Runyon Fund for cancer research, the Eagles were the first national organization
to join the effort. One million dollars later, Winchell was to term the Eagles
". . . the Santa Claus of the Damon Runyon Fund."

Well over 12 million dollars has been raised and distributed by the Fraternal
Order of Eagles nationally in the last five years alone for heart research, cancer
research, gerontological research, and research into catastrophic diseases of
childhood.

It is impossible to estimate total voluntary man hours that Fraternal Order of
Eagle members devote to charitable activities. It is also impossible to pinpoint
the exact amount of money that is donated by local Fraternal Order of Eagle
Aeries in the 50 United States directly to charities and community services in the
1,800 localities that the Eagles call home in our great Republic. Without a doubt,
both man hours and dollar volume locally would reach the 5 million mark.
Attached to our testimony, Mr. Chairman, are several pamphlets and brochures

which describe in detail the goals and accomplishments of the Fraternal Order of
Eagles for our nation.
We sincerely hope, Mr. Chairman, that your distinguished Subcommittee will

favorably consider S. 2082 in order that the Fraternal Order of Eagles, and many
other organizations like the Fraternal Order of Eagles, can continue to serve their
communities and their fellow man as we have done rather capably for the last 82
years.



24

All we are really asking, Mr. Chairman, is some degree of relief 
under the

Copyright Act of 1976 so that we may continue to emulate those very high
 stand-

ards established by our founders 821/2 years ago in Seattle, 
Washington:

The favorable consideration of the legislation currently before you, can 
help

11/4 million Americans honor their constant commitment to fulfill the 
dreams of

those six Seattle theatre owners who founded the Fraternal Order of Eagles.

We wish to thank you, Mr. Chairman, for the opportunity to appear before

your Subcommittee today and we stand ready to provide any further information

or assistance that you or the Subcommittee may need to answer any questions

unresolved in your minds.

Senator DECoNciNi. The next panel will consist of Phillip Riggin,
Deputy Director, National Legislative Committee, American Legion,
and Donald H. Schwab, Veterans of Foreign Wars.
You may put your statements in the record in full and highlight

them for us.
Thank you for being here today, gentlemen. I know your national

conventions are in process right now in Chicago. Is that correct?
Mr. SCHWAB. Yes we are in Chicago and the American Legion is in

Boston.
Senator DECoNciNi. I appreciate your leaving those events to be

here for this hearing. I am sorry we had to schedule it on this day.
With the Billy Carter hearings and the Vesco hearings as well as other
matters my time has been restricted.
Please identify yourselves and proceed.

STATEMENT OF DONALD H. SCHWAB, NATIONAL LEGISLATIVE
DIRECTOR, VETERANS OF FOREIGN WARS

Mr. SCHWAB. I am Donald H. Schwab. It is my privilege to serve the
1.9 million men and women of the Veterans of Foreign Wars of the
United States as their national legislative director.
I want to thank you, Mr. Chairman, for holding this hearing and

giving us the privilege of presenting our views with regard to the
pending legislation which has been identified.
The Veterans of Foreign Wars are in their 81st year. We are a non-

profit organization, congressionally chartered by Public Law 630 of
the 74th Congress on May 28, 1936, and codified as 36 U.S.C. 111
through 120.
The purpose of the VFW, the membership of which consists entirely

of men and women who served in our Armed Forces overseas in active
combat areas during periods of war and hostility, is set forth in 36
U.S.C. 113, which is herein quoted:
The purposes of this corporation shall be fraternal, patriotic, historical, and

educational; to preserve and strengthen comradeship among its members; to
assist worthy comrades; to perpetuate the memory and history of our dead, and
to assist their widows and orphans; to maintain true allegiance to the Govern-
ment of the United States of America, and fidelity to its Constitution and laws;
to foster true patriotism, to maintain and extend the institutions of American
freedom; and to preserve and defend the United States from all her enemies,
whomsoever.

Mr. Chairman, because of the high and noble purpose of nonprofit
veterans' and fraternal organizations, and the time and effort gratui-
tously given to help others, we have historically been given special
consideration by the Congress of the United States as opposed to
profitmaking organizations or enterprises established for the sole pur-
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VI

pose of the personal financial gain of individuals or groups. This is
true with respect to tax treatment as enunciated for veterans' organ-
izations in 501(c) (19) of the Internal Revenue Code and, also with
respect to postal rates as enunciated in 39 U.S.C. 4359 and 4452. The
same was true with respect to live performance of music in our VFW
post homes until enactment on October 19, 1976 of the Copyright Act
of 1976, which became Public Law 94-553, with an effective date of
January 1, 1978.
Mr. Chairman, the VFW is made up of nearly 10,000 posts located

in the 50 States and several overseas areas. Two-thirds of these posts
consist of 200 or less members, 46 percent have 100 or less members
and 8.5 percent have memberships between 500 and 3,000 veterans.
Under the provisions of Public Law 94-553, both the American

Society of Composers, Publishers and Authors and Broadcast Music,
Inc., have been actively pursuing the payment of licensing fees by our
posts in which paid musicians perform or, if unpaid an admission fee
is charged. Those who violate the law by copyright infringement sub-
ject themselves to Federal court action and a judgment against them
for statutory damages.
Under the provisions of 17 U.S.C. 504(c), such judgment will ordi-

narily not be less than $250 for each copyrighted musical composition
performed without a license plus court costs and attorneys' fees. The
license fees imposed on our VFW posts by both ASCAP and BMI
are identical to those charged commercial enterprises, such as restau-
rants, taverns, nightclubs, and similar establishments operated solely
for the personal financial gain of the owner or owners.
You will find appended to my testimony a license agreement be-

tween VFW Post 1769 in Effingham, Ill., and ASCAP wherein that
post must pay ASCAP $285 per annum for the right to perform live
music in their post home. The rate schedule appended thereto lists
the various criteria used to compute the license fee.
BMI, on the other hand, has a set scale with the minimum charge

of $75 annually if less than $5,000 is paid for entertainment, a copy
of which is also appended.
Mr. Chairman, the performance of live music at our VFW post

homes is resorted to to enhance their fund-raising activities which
are not for the personal financial gain of anyone, as is a commercial
enterprise, but, rather, for the good of the order to support our rather
extensive youth activities programs and community service programs.
Among these worthwhile endeavors to assist others, but by no means
a complete listing, are the following:
One, our Voice of Democracy scholarship scriptwriting program for

senior high school students, participated in last year by more than
a quarter of a million students in over 8,000 secondary schools through
the efforts of 4,400 VFW posts and 3,600 ladies auxiliaries.
Two, Boy Scout troops, Cub packs, Explorer units and Girl Scouts

and Brownie units, supported by 1,500 posts throughout the Nation.
Three, VFW teen-er baseball.
Four, VFW—NRA junior rifle matches.
Five. VFW-sponsored drum and bugle corps.
Six, VFW Lite-a-bike program.
Seven, VFW drive to survive programs.
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Eight, VFW drug abuse seminars.
Nine, the donation by VFW posts and a

uxiliaries of wheelchairs

and television sets, among other items, to 
Veterans Administration

hospitals.
Obviously, not all VFW posts participate in all prog

rams and some

in other services, such as transporting senior
 citizens on shopping

tours, to church, and to the polls to vote.
Mr. Chairman, the thrust of current law with 

respect to perform-

ance of live music is to protect the author and his
 or her heirs and

assure them of recompense for the author's work d
uring his or her

lifetime, and for a period of 50 years thereafter. Be that 
as it may,

there is little doubt in my mind that if authors and 
composers of

music realized that the new law greatly reduced the abil
ity of VFW

posts to support youth and community activities, they would
 willingly

waive this new found royalty source with respect to nonprof
it vet-

erans' and fraternal organizations.
Along this same line, there is absolutely no doubt in my mind

 that

it is patently unfair and discriminatory to assess nonprofit vete
rans'

and fraternal organizations licensing fees at the same rate as cha
rged

commercial enterprises operated only for personal financial gain.

In view thereof, I urge this subcommittee to advance S. 2082 expedi-

tiously and shepherd it through this 96th Congress prior to adjourn-

ment sine die.
In conclusion, Mr. Chairman, we of the VFW thank you for hold-

ing this hearing to provide a forum for airing views perhaps not fully

appreciated when S. 22 was considered, which became Public Law

94-553.
Thank you, Mr. Chairman, and I will be happy to respond to any

questions you may have.
Senator DECormiNt. Mr. Riggin ?

STATEMENT OF E. PHILLIP RIGGIN, DEPUTY DIRECTOR, NA-

TIONAL LEGISLATIVE COMMITTEE, AMERICAN LEGION

Mr. RIGGIN. My name is Phillip Riggin. I am deputy director of the

National Legislative Commission of the American Legion.
I would like to state that I appreciate the opportunity on behalf of

my organization to present testimony before this subcommittee on
legislation to exempt nonprofit veterans organizations from the re-
quirement of paying certain performance royalties to copyright-
holders.
We appear before you today in support of S. 2082 because we believe

that continuing to require local American Legion posts to pay royalty
fees through the purchase of copyright licenses will seriously jeopar-
dize our voluntary effort. We also believe the current law, as imple-
mented, reflects an inconsistency with longstanding congressional rec-
ognition of veterans' organizations as clearly defined nonprofit groups
which are routinely exempted from such obligations.
It should be stated at the outset that the American Legion does not

dispute the right of any creator of music to protect his creation
through the receipt of royalties. We recognize the need for a copyright
mechanism and we do not quarrel with the principle of requiring com-
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pensation from those who seek financial gain through the use of
material created by someone else.
We, however, believe that the use of copyrighted material for the

expressed purpose of promoting charitable activities differs signifi-
cantly from that principle.
Our demonstrated support for copyright legislation is probably best

illustrated by our long and friendly association with licensing orga-
nizations. In fact, we offered no resistance to their efforts several years
ago when they sought enactment of Public Law 94-553. We believed
then in the credibility of their argument that the line between some
nonprofit organizations and commercial ventures was becoming in-
creasingly difficult to draw and that stricter controls were necessary
because there were groups which exploited copyrighted works under
the guise of nonprofit status.
In addition, we accepted as valid their complaint that a liberal inter-

pretation of the "not for profit" exemption contained in the 1909
statute was hurting authors and was creating a disincentive to write.
Of course, the intervening years have produced Public Law 94-553

and a very strict interpretation of the nonprofit exemption. This in-
terpretation, as reflected in section 110, paragraph (4) , of the act,
allowed copyright organizations to begin planning in 1976 on how
they would collect royalties from this new revenue reservoir.
The American Legion soon learned that it was at the top of the col-

lection list when agents from the respective licensing organizations
began to contact local posts across the country. When it was clear that
there would be no early resolution of the payment controversy between
these organizations and the Legion, our national convention unani-
mously adopted a mandate in 1979 seeking exemption legislation.
It is our sincere belief that neither Congress nor the creators of

copyrighted musical works have ever intended copyright legislation as
an impediment to legitimate nonprofit community service activity.
Yet, Public Law 94-553 is having precisely that impact. Many posts,
facing financial survival on a day-to-day basis, are simply not willing
to risk the consequences of outright violation of the law and, therefore,
have terminated all live musical performances. Without this source offund raising they have simply been forced to curtail their community
service activities.
A nationwide review of such activities reveals some rather astound-ing figures across the Nation for the American Legion. With 44 per-

cent of our 17,000 posts reporting, we found that last year 355,101
veterans, widows, and orphans were assisted with their Veterans
Administration claims by post service officers. Our members also con-tributed more than 1 million hours as volunteers in VA hospitals,assisted 28,422 veterans in finding employment, donated more than113,000 pints of blood, and donated more than 2.2 million hours to avariety of community projects. These were strictly gratuitous servicesand involved no direct fundraising.
As we turn our attention to those activities which are sponsored asa result of fundraising, it is important to note that the average Legionpost is a small town operation consisting of 157 members with an annualdues of $11 per member. From the amount $4.25 goes to the Stateorganization and $3.50 goes to the national organization. That leaves
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$3.25 per member, or $510 per post, as dues income. It, therefore, is

clear that fundraising is necessary and it has been a longstanding

Legion practice to use music as an integral part of such fundraising.

Last year—again with 44 percent of all posts reporting—$1.5 million

was spent sending boys to the American Legion boys state program;

$1.4 million was spent in sponsoring drum and bugle corps groups;

$4.7 million was spent to sponsor Legion baseball teams; $454,000 was

spent on Scout troops; $669,000 In academic scholarships were

awarded; and $2 million in cash assistance was given to needy children.

Our posts also purchased and donated more than $3 million worth of

clothing and essentials for needy children and distressed families. Do-

nations to mental health programs amounted to $96,000 with $171,000

going to $67,000 to the Red Cross; $150,000 for cancer research;

$223,000 to crippled children; and $1.5 million to many other

miscellaneous community projects.
Mr. Chairman, it is not our intention here to imply that the amounts

of money necessary to purchase copyright licenses at current rates are

forcing Legion posts into bankruptcy. It is our intention, however, to

advise you that some Legion posts are terminating those fund-raising,

activities in which music was previously used and that such termina-

tion has removed a major revenue source which had previously paid

for a variety of community service projects.
It is also our intention to report a developing fear among Legion

posts that the purchase prices of copyright licenses will rise dramatic-

ally if we recede from our position and accept the right of copyright

organizations to demand payment from the American Legion as they

would from any profitmaking activity.
If such prices did increase then license fees would, in fact, impose a

financial and perhaps terminal hardship. These perceptions, whether

accurate or inaccurate, are coupled with a developing attitude at the

local level that the posts are being consumed by a combination of

bureaucracies. The royalty payment obligation is perceived by many

officers at the post level as another in the never-ending series of regu-

lations which require more time than they, as volunteers, are willing

to spend on preparing paperwork.
Our members, who willingly give their time and energy to partici-

pate in activities which benefit the community, are inclined to view the

royalty payment obligation as they would a seemingly needless gov-

ernmental regulation—both are sources of frustration. They serve to

discourage volunteerism when individuals decide that personal satis-

faction is not sufficient to compensate for the inconvenience of con-

tending with such restrictions.
As stated previously. Congress has historically recognized the value

of volunteerism and of community service. With the knowledge that

many of the services provided through volunteer activities would

otherwise be funded by taxes, Congress has enacted legislation w
hich

offers tax incentives on proceeds generated through such activities.

The American Legion convinced Congress long ago that its p
ro-

grams met the standards to qualify for such tax treatment. 
Our

organization has enjoyed exemption from Federal income tax since

its creation, an exemption which was made more specific in 1972 with

the enactment of section 501 (c) (19) of the Internal Revenue Code.



29

Since 1934 our national headquarters in Washington has been spe-
cifically exempted, by act of Congress, from District property tax.

Despite challenges from the Internal Revenue Service, Congress has
consistently protected certain legion activities from taxation as
"unrelated business income."
We, therefore, were disappointed over the enactment of Public Law

94-553 and its failure to exempt our organization and others like us
from the royalty payment obligation.
The 1909 statute vividly illustrated congressional intent to exempt

nonprofit organizations. Admittedly, the increased frequency of live
performances and the changing nature of so-called nonprofit musical
presentations demanded tighter controls through more precisely
worded legislation. Yet, Congress remained convinced during its
deliberations on Public Law 94-553 that exemptions from royalty pay-
ment were in order, by approving nine exemptions under section 101
of the act.
We offer no objection to those exemptions for educational, religious,

or governmental activities—all of which are accompanied by nonprofit
stipulations. We can, with some effort, even accept the rationale for
exempting State fairs. But we find it difficult to understand how
establishing criteria for these exemptions led Congress to the deci-
sion to exclude veterans' organizations. It appears as though Congress
was particularly interested in protecting educational, religious, and
charitable enterprises from the royalty payment obligations because of
the social benefit derived from their activities.
In paragraph (4) of section 110 our exemption as a charitable orga-

nization would be assured except for the language which requires thatno fee or compensation be paid to performers, promoters, or organizers
of a musical performance.
The language contained in this paragraph is somewhat disappoint-

ing for several reasons. First, it appears as though Congress, in
approving such language, was attempting to exclude from exemption
those who promote, organize, and perform at live concerts under theguise of some nonprofit cause. Certainly, recent history has recorded
frequent violations of the copyright principle by those who stage such
concerts with the precise intention of making a profit. It is particularly
unfortunate, however, that this exclusion also terminated ourexemption.
Second, paragraph (4) of section 110 makes specific reference to

"charitable purposes"—the same category of activity which until 1972,exempted veterans' organizations from Federal income tax under sec-tion 501 (c) (3) of the Internal Revenue Code. Our annual report toCongress clearly shows that, except for normal operating expenses, allproceeds are for charitable purposes.
Despite the requirement in paragraph (4) that no fee or compensa-tion be paid to performers, promoters, or organizers of musical per-formances, paragraph (6) of section 110 seems to impose no suchrestriction on fee or compensation payment when the performance isassociated with an agricultural or horticultural fair. The consistencyof standards for which exemptions are granted therefore becomessomewhat vague at this point.

72-543 0 - 81 - 3
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Mr. Chairman, we believe that our request for this su
bcommittee's

approval of language to specifically exempt nonprofit veterans' 
orga-

nizations from the requirement of paying royalty fees to 
copyright

holders for the live performance of copyrighted musical works is 
legi-

timate. We believe that your approval of such language would be
. in

conformity with the intent of Congress when it passed the bill 
which

became Public Law 94-553 because the standards for exemption 
quali-

fication will not have been violated.
We appreciate the opportunity to present this statement and we 

will

be happy to respond to any questions you might have.
Senator DECONCINI. Let me thank you for your fine statements. They

will appear in the record in full.
You have demonstrated the contributions your organizations have

made. There is a need to promote the organizations from the standpoint

of less Government interference and providing an environment that

supports those types of organizations.
Your testimony, Mr. Riggin, makes reference to Public Law 94-553.

You did not take any active role in that legislation, for or against?

Mr. RIGGIN. I was not here then. The organization to my knowledge
took no active role.

Senator DECONCINI. Why was that?
Mr. RIGGIN. We felt there was a protection which we enjoyed over

the years.
Senator DECoNcm. Who made those representations? Do you

recall?
Mr. RIGGIN. It would have been our legislative commission.
Senator DECoisrcira. They substantiated that to you, that they

thought you would be exempt?
Mr. RIGGIN. Yes, sir.
Senator DECoNcm. You are not involved in litigation now with

BMI or ASCAP ?
Mr. RIGGIN. No, sir.
Senator DECoNcim. But you are not paying any money they con-

sider their due?
Mr. RIGGIN. We are not paying money? Yes; we are paying.
Senator DECoNcirri. I thought you were just not paying.
Mr. RIGGIN. No, sir, we are pavincr. Our local posts are being con-

tacted individually by both organizations.
Senator DECONCINI. And they are paying?

. Mr. RIGGIN. I cannot say categorically they are all paying but I am
simply saying that they are being approached by these two organiza-
tions. I do not have a percentage of who is and who is not paying, but
they are paying.

Senator DECONCINI. Has the American Legion taken a position in
recommending that they do not pay?
Mr. RIGGIN. No, sir, not at all. These posts are not advised not to pay

by the national organization. We realize it is a violation of the law
not to pay.
Senator DECoNcim. You are taking the position that you ought to

be exempt?
Mr. RIGGIN. Yes, sir.
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Senator DECoNcirri. With the Veterans of Foreign Wars, Mr.Schwab, do you have any idea as to the amount of money paid?Mr. SCHWAB. Overall I do not. I have appended to my testimony acontract with VFW Post 1769 with ASCAP. They pay ASCAP $285a year.
Based on their criteria, which is seating capacity, the seating capac-ity of the post is 210; drinks of nationally listed liquor are $1 whenthere is music played; they have two or more instrumentalists onenight per week, and they do charge admission. By their scale this comesto $285 a year.
Then under BMI they have a scale based on the amounts spent forentertainment with a minimum fee being $75 if $5,000 or less is spenton entertainment.
Senator DECoNciNi. Is there any lesser fee structured for veterans'groups?
Mr. SCHWAB. No, sir. We are charged the same rate as a nightclub, arestaurant, or anyone else, such as a bar.
Mr. RIGGIN. In respect to that question, I am aware of some intro-ductory letters sent to some of our posts by the licensing organizationsand contract holders. These were obviously form letters. They say,"This is to advise you we understand you are performing live music atyour business establishment." There is no separation between the twotypes of organizations.
Senator DECoNcixi. How do you answer the question if you have aVFW lodge, an American Legion lodge, and you are on a busythoroughfare, as many of them are in Arizona, and you are next to oron the same block with a legitimate businessman who is having liveentertainment?
If there were an exemption for your organization, how do you re-spond to being fair to the small businessman and not making it moreattractive to join your lodge or your organization rather than helpingthe small businessman who has to compete, make a living, pay his taxesand support his family?
Mr. RIGGIN. Anyone who comes by who is of drinking age can gointo a business establishment. The individual, to go to the AmericanLegion post or a VFW post, has to comply with our membershipcriteria and would be given membership only and therefore access tothat post if he complied with those criteria. We simply service themilitary.
Our membership definitions are different but they involve service inthe military. There is a restriction, and therefore this is not purely apublic facility.
Senator DECoNcirri. Do you have any objection if nonprofit religiousorganizations were included in this exemption?
Mr. RIGGIN. No, sir. I thought they were already in.
Senator DECoNciNi. Not if they raise funds, as I read the law.
Mr. RIGGIN. I don't know.
Senator DECoNcim. They are not included if they do this for fundraising.
Mr. RIGGIN. Our position is that it was felt exemptions were in orderand some standard should be applied to granting this exemption. If
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the organization can comply with that standard, the exemptio
n would

be in order.
Senator DECONCINI. Senator Zorinsky ?
Senator ZORINSKY. When you received these notifications i

nforming

you that you might be in violation by playing live music
 in public

performances, do you know where these notifications came
 from? Did

they come from the Library of Congress?
Mr. RIGGIN. I think from ASCAP or BMI headquarters.

Senator ZORINSKY. Where? To the District of Columbia?

Mr. RIGGIN. New York, or I assume some regional offices.

Senator ZORINSKY. Are you aware whether you have ev
er had any

corresponding with the Library of Congress with regard
 to applica-

tion forms to be filled out or any informational forms bein
g requested?

Mr. RIGGIN. I am not familiar. I am not saying it has 
not happened.

Senator ZORINSKY. Are you aware of any differential 
within your

organization with regard to latitude being provided fo
r negotiating

the annual fee costs other than what is prescribed in t
he literature?

Mr. RIGGIN. We have had a rather long and friendly
 association

particularly with the American Society of Composers, 
Authors and

Publishers. There has been discussion of a possible negot
iated settle-

ment between that group and ours.
In fact, as I said in my statement, to some extend it was 

the result

of not moving anywhere in that aspect of the issue that we
 decided to

promote and seek exemption legislation. That is not the simp
le reason

we do this because we think the exemption for our organiza
tion is in

order.
Senator ZORINSKY. Have you talked to any of your club ma

nagers

who have indicated an amount as specified by personal visit wi
th com-

ments such as, "Well, then, what would you be willing to pay?" 
would

be acceptable?
Mr. RIGGIN. I am not aware of any such conversations. I am not 

sure

any specific agent who goes into a post would have the author
ity to

make that kind of offer and offer that kind of alternative. I c
annot

answer that question because we are talking about an ASCAP or B
MI

agent.
Senator ZORINSKY. The occupancy numbers prescribed in the tab

le

which equates to the annual fee, I assume, is accepted from the seat
ing

capacity maximum which is generally issued by the fire department o
f

a local community?
Mr. RIGGIN. That is my understanding, sir. It is a rather simple

standard.
Senator ZORINSKY. Thank you, Mr. Chairman.
Senator DECONCINI. Do either of your organizations do fundraisin

g

available to the public or for the benefit of your members in t
he

organization?
Mr. RIGGIN. Not that I am aware of, Mr. Chairman.

Senator DECoNarra. How about the Veterans of Foreign Wars?

Mr. SCHWAB. If a post engaged in such activity, they would be

subject to having their charter pulled.
•Senator DECONCINI. How about bingo?
Mr. RIGGIN. The most recent exemption with regard to bingo was

dealt with 2 years ago in Congress. That dealt with the unrelated busi.

ne,ss aspect and that clause under the Internal Revenue Code.
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Senator DECONCINI. Your organizations do not sponsor a fund-raising dance for the benefit of your local chapter or local lodge, sell-ing tickets to the public and letting anyone come in and dance?
Mr. RIGGIN. Not the public. It is for the members and perhaps someinvited guests but it is not a public event.
Senator ZORINSKY. Do you ever pay twice? For instance, if you havedances during specified hours, and in the interim I assume most Amer-ican Legion or VFW clubs or service organizations have an automaticphonograph, commonly referred to as a jukebox, and you own thatpiece of equipment yourselves, you have to pay, are you aware, on theautomatic piece of music equipment in addition to the live perform-ance on an annual basis?
Mr. RIGGIN. I am not sure of what the requirements are regardingjukeboxes, but there are payments made on that, and then the liveperformance requirement applies.
Senator ZORINSKY. In addition?
Mr. RIGGIN. Yes, sir.
Mr. SCHWAB. Fees required by ASCAP and BMI have hurt oursmaller posts more than our larger posts in that the smaller posts—and most of our posts are smaller posts—have had to curtail activitiesor eliminate them.
Senator DECONCINI. You have posts as small as 100 members?Mr. SCHWAB. Some fewer than 100 members.
Senator DECONCINI. A couple hundred a year means a lot to them?Mr. SCHWAB. A good deal. Larger posts, which have membershipsof 500 to 3,000, they will not go bankrupt.
Senator DECONCINI. Have you had negotiations with either of theseorganizations about their granting a waiver for the VFW?Mr. SCHWAB. We have not. I would not look for much favorableconsideration by the organization in view of the law which gives themthis right. They have pursued payment of fees by our post.Senator DECONCINI. You might try. You cannot tell. Perhaps theyhave a charitable feeling toward your organizations as well.I would suggest that to you see what their reaction might be.Mr. RIGGIN. I have a statement in my prepared text. We have157 members. Annual dues to our organization average $11. Of thatamount, $425 goes to State organizations of the American Legion,$350 to the national organization. That leaves about $3.25 per member,$510 per post annually, as dues income.
Therefore, it is clear that the operation of any post will rely heavilyon fundraising activities, and specifically entertainment and live per-formance of music is the primary source for that fundraising.Senator DECONCINI. A good point.
Thank you very much, gentlemen.
[The prepared statements of Messrs. Schwab and Riggin follow:]

PREPARED STATEMENT OF DONALD H. SCHWAB
Thank you for the privilege of appearing before this most distinguished Sub-committee to present the views of the Veterans of Foreign Wars of the UnitedStates with respect to pending legislation.My name is Donald H. Schwab and it is my privilege to serve the 1.9 millionmen and women of the Veterans of Foreign Wars as their National LegislativeDirector.
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The bill before you, Mr. Chairman, S. 2082, w
as introduced by the Honorable,

Edward Zorinsky and would amend 17 USC 110 t
o exempt non-profit veterans

organizations and non-profit fraternal organizations 
from the requirement that

certain performance royalties be paid to copyright 
holders. This bill is fully

supported by current V.F.W. Resolution No. 301 entit
led, "The Copyrights Act

of 1976," passed by the voting delegates to our 80th 
National Convention, a copy

of which is appended to my testimony.
Mr. Chairman, the Veterans of Foreign Wars are now in 

their 81st year. We

are a non-profit organization, Congressionally chartered by 
Public Law 630 of

the 74th Congress on May 28, 1936 and codified as 36 USC 
111 through 120.

The purpose of the V.F.W., the membership of which consists 
entirely of men

and women who served in our Armed Forces overseas in active 
combat areas

during periods of war and hostility, is setforth in 36 USC 113, which 
is herein

quoted:
"The purposes of this corporation shall be fraternal, patriotic, historic

al, and

educational; to preserve and strengthen comradeship among its members; to

assist worthy comrades; to perpetuate the memory and history of our dead, and

to assist their widows and orphans; to maintain true allegiance to the Govern
-

ment of the United States of America, and fidelity to -its Constitution and laws;

to foster true patriotism, to maintain and extend the institutions of American

freedom; and to preserve and defend the United States from all her enemies,

whomsoever."
Mr. Chairman, because of the high and noble purpose of non-profit veterans'

and fraternal organizations, and the time and effort gratuitously given to help

others, we have historically been given special consideration by the Congress of

the United States as opposed to profit making organizations or enterprises estab-

lished for the sole purpose of the personal financial gain of individuals or groups.

This is true with respect to tax treatment as enunciated for veterans' organiza-

tions in 501(c) (19) of the Internal Revenue Code and, also, with respect to

postal rates as enunciated in 39 USC 4359 and 4452. The same was true with

respect to live performance of music in our V.F.W. Post homes until enactment

on October 19, 1976 of the Copyrights Act of 1976, which became Public Law
94-553, with an effective date of January 1, 1978.
Mr. Chairman, the V.F.W. is made up of nearly 10,000 Posts located in the fifty

states and several overseas areas. Two-thirds of these Posts consist of 200 or less
members, 46 percent have 100 or less members and 81/2 percent have memberships
between 500 and 3,000 veterans.
Under the provisions of. Public Law 94-533, both the American Society of

Composers, Publishers and Authors (ASCAP) and Broadcast Music, Inc. (BMI)
have been actively pursuing the payment of licensing fees by our Posts in which
paid musicians perform, or if unpaid, an admission fee is charged. Those who
violate the law by copyright infringement subject themselves to Federal court
action and a judgment against them for statutory damages.
Under the provisions of 17 USC 540(c), such judgment will ordinarily not be

less than $250 for each copyright musical composition performed without a
license plus court costs and attorneys' fees. The license fees imposed on our
V.F.W. Posts by both ASCAP and BMI are identical to those charged commercial
enterprises, such as restaurants, taverns, nightclubs and similar establishments
operated solely for the personal financial gain of the owner or owners.
You will find appended to my testimony a license agreement between V.F.W.

Post 1769 in Effingham, Illinois and ASCAP wherein that Post must pay ASCAP
$285 per annum for the right to perform live music in their Post home. The rate
schedule appended thereto lists the various criteria used to compute the license
fee.
BMI, on the other hand, has a set scale with the minimum charge of $75 an-

nually if less than $5,000 is paid for entertainment, a copy of which is also
appended.
Mr. Chairman, the performance of live music at our V.F.W. Post homes is

resorted to to enhance their fund-raising activities which are not for the personal
financial gain of anyone, as is a commercial enterprise but, rather, for the good
of the order to support our rather extensive youth activities programs and com-
munity sevice programs. Among these worthwhile endeavors to assist others, but
by no means a complete listing, are the following:
1. Our Voice of Democracy Scholarship Scriptwriting Program for senior high

school students, participated in last year by more than a quarter of a million
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students in over 8,000 secondary schools through the efforts of 4,400 V.F.W.
Posts and 3,600 Ladies Auxiliaries.

2. Boy Scout Troops, Cub Packs, Explorer Units and Girl Scouts and Brownie
Units, supported by 1,500 Posts throughout the nation.
3. V.F.W. Teene-er baseball.
4. V.F.W.-N RA Junior Rifle matches.
5. V.F.W. sponsored drum and bugle corps.
6. V.F.W. Lite-A-Bike Program.
7. V.F.W. Drive to Survive Programs.
8. V.F.W. drug abuse seminars.
9. The donation by V.F.W. Posts and Auxiliaries of wheelchairs and television

sets, among others items, to Veterans Administration hospitals.
Obviously, not all V.F.W. Posts participate in all programs and some in other

services, such as transporting senior citizens on shopping tours, to church, and
to the polls to vote.
Mr. Chairman, the thrust of current law with respect to performance of live

music is to protect the author and his or her heirs and assure them of recompense
for the author's work during his or her lifetime and for a period of 50 years
thereafter. Be that as it may, there is little doubt in my mind that if authors and
composers of music realized that the new law greatly reduced the ability of
V.F.W. Posts to support youth and community activities, they would willingly
waive this new found royalty source with respect to non-profit veterans' and
fraternal organizations.
Along this same line, there is absolutely no doubt in my mind that it is patently

unfair and discriminatory to assess non-profit veterans' and fraternal organiza-
tions licensing fees at the same rate as charged commercial enterprises operated
only for personal financial gain.
In view thereof, I urge this Subcommittee to advance S. 2082 expeditiously and

shepherd it through this 96th Congress prior to adjournment sine die.
In conclusion, Mr. Chairman, we of the V.F.W. thank you for holding this

hearing to provide a forum for airing views perhaps not fully appreciated when
S. 22 was considered, which became Public Law 94-553.
Thank you, Mr. Chairman, and I will be happy to respond to any questions

you may have.

RESOLUTION No. 301—THE COPYRIGHTS ACT OF 1976

Whereas, the Copyrights Act of 1976, Public Law 94-553, which became effec-
tive January 1, 1978, as written, permits Broadcast Music, Inc. (BMI) and/or
the American Society of Composers, Authors, and Publishers (ASCAP ) to require
our V.F.W. Posts to pay an annual $75.00 license fee when annual entertainment
costs are less than $5,000; and
Whereas, the penalty for copyright infringement subjects the violator to suit

in federal court and, under the law, fines of $250 for each piece of music played
during an unlicensed performance may be levied, plus court costs and attorney
fees; and

Whereas, the Veterans of Foreign Wars of the United States, including all of
its Posts, is a Congressionally chartered, non-profit, fraternal and patriotic
organization; now, therefore
Be it resolved, by the 80th National Convention of the Veterans of Foreign

Wars of the United States, that we seek the introduction and passage of legisla-
tion in the Congress of the United States to amend Section 110 of Public Law 94-
553, the Copyrights Act of 1976, to specifically exempt any and all musical
performances within the Post homes of the Veterans of Foreign Wars of the
United States, and all other Congressionally chartered, non-profit, fraternal and
patriotic organizations.
(Adopted by the 80th National Convention of the Veterans of Foreign Wars of

the United States held in New Orleans, Louisiana, August 17-24, 1979.)
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American Society of Composers, Authors and Publishers
GENERAL LICENSE AGREEMIN - SI ownwNIS, TAVERNS.
NIGHTCLUBS, AND SIMILAR ESIABLISHMETITS

Agreentritt between AMERICAN SOCIETY OF COMPOSERS, AUTHORS AND PUBLISHERS ("SOCIETY"),

located at 10400 WEST HIGGINS RD., SUITE 235, ROSEMONT, ILLINOIS 60018

and V.F.W. THEODORE HOFFMAN POST' 1769 •

("LicEmsEE"), located at SOUTH 4th STREET ROAD EFFINGHAM, IL. 62401 as follows:

1. Grant and Term of License
(a) Sociurt grants and LICFNnEr accepts for a term of one year, commencing FEBRUARY 1, 1978 , and

continuing thereafter for additional terms of one year each unless terminated by either party as hereinafter pro-

vided, a license to perform publicly at
V.F.W. CLUB POST 1769 SOUTH 4th ST. RD. EFFINGHAM, IL. 62401

("the premises"), and not elsewhere, non-dramatic renditions of the separate musical compositions now or here-

after during the term hereof in the repertory of SOCIETY, and of which SOCIETY shall have the right to license such

performing rights.
(b) Either party may, on or before thirty days prior to the end of the initial term or any renewal term, give

notice of termination to the other. If such notice is given the agreement shall terminate on the last day of such

initial or renewal term.

2. Limitations on License
(a) This license is not assignable or transferable by operation.of law or otherwise, and is limited to the

LICENSEE and to the premises.
(b) This license does not authorize the broadcasting, telecasting or transmission by wire or otherwise, of

renditions of musical compositions in SOCIETY'S repertory to persons outside of the premises.

(c) This license is limited to non-dramatic performances, and does not authorize any dramatic performances.

For purposes of this agreement, a dramatic performance shall include, but not be limited to, the following:

(i) performance of a "dramatico-musical work" (as hereinafter defined) in its entirety;

. (ii) performance of one or more musical compositions from a "dramatico-musical work" (as hereinafter
defined) accompanied by dialogue, pantomime, dance, stage action, or visual representation of the work from

which the music is taken;
(iii) performance of one or more musical compositions as part of a story or plot, whether accompanied

or unaccompanied by dialogue, pantomime, dance, stage action, or visual representation;

(iv) performance of a concert version of a "dramatico-musical work" (as hereinafter defined).

The term "dramatico-musical work" as used in this agreement, shall include, but not be limited to, a musical

comedy, oratorio, choral work, opera, play with music, revue, or ballet.

3. License Fee
(a) lit consideration of the license granted herein, LICENSEE agrees to pay SOCIET1 the applicable license fee

set forth in the rate schedule printed below and made part hereof, based on "LICENSEE'S Operating Policy" (as
hereinafter defined), payable quarterly in advance on January I, April I, July I and October I of each year. The
term "LICENSEE'S Operating Policy," as used in this agreement, shall be deemed to mean all of the factors which
determine the license fee applicable to the premises under said rate schedule.

(b) LICENSEE warrants that the Statement of LICENSEE'S Operating Policy on the reverse side of this agree-
ment is true and correct.

(c) Said license fee is TWO HUNDRED EIGHTY FIVE AND 140/100 Dollars ($285.00 )

annually, based on the facts set forth in said Statement of LICENSEE'S Operating Policy.

4. Changes in Licensee's Operating Policy
(a) LICENSEE agrees to give SOCIETY thirty days prior notice of any change in LICENSEE'S Operating Policy.

For purposes of this agreement, a change in LICENSEE'S Operating Policy shill be one in effect for no less than
thirty days.

(b) Upon any such change in LICENSEE'S Operating Policy resulting in an increase in the license fee, based
on the annexed rate schedule, LICENSEE shall pay said increased license fee, effective as of the initial date of such
change, whether or not notice of such change has been given pursuant to paragraph 4(a) of this agreement.

(c) Upon any such change in LICENSEE'S Operating Policy resulting in a reduction of the license fee, based
on the annexed rate schedule, LICENSEE shall be entitled to such reduction, effective as of the initial date of such
change, and to a pro raw credit for any unearned license fees paid in advance, provided LICENSEE has given SOCIETY

thirty days prior notice of such change. If LICENSEE fails to give such prior notice, any such reduction and credit
shall be effective thirty days after LICENSEE gives notice of such change.

(d) In the event of any such change in LICENSEE'S Operating Policy, LICENSEE shall furnish a current State-
ment of LICENSEE'S Operating Policy and shall certify that it is true and correct.

(e) If LICENSEE discontinues the performance of music at the premises, LICENSEE or SOCIETY may terminate
this agreement upon thirty days prior notice, the termination to be effective at the end of such thirty day period.
In the event of such termination, SOCIETY shall refund to LICENSEE a pro rata share of any unearned license fees
paid in advance. For purposes of this agreement, a discontinuance of music shall be one in effect for no less than
thirty days.

5. Breach or Default
Upon any breach or default by LICENSEE of any term or condition herein contained, SOCIETY may terminate

this license by giving LICENSEE thirty days notice to cure such breach or default, and in the event that such breach
or default has not been cured within said thirty days, this license shall terminate on the expiration of such
thirty-day period without further notice from SOCIETY. In the event of such termination, SOCIETY shall refund
to LICENSEE any unearned license fees paid in advance.

6. Notices
All notices required or permitted hereunder shall be given in writing by certified United States mail sent to

either party at the address stated above. Each party agrees to inform the other of any change of address.

IN WITNESS WHEREOF, this agreement has been duly executed by SOCIETY and LICENSEE this day

of .19

AMERICAN SOCIETY OF COMPOSERS,
AUTHORS AND PUBLISHERS

• • •

V.F.W. THEODORE HOFFMAN POST 1769

By

LICENSEE
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RATE SCHEDULE

This rate schedule applies to Bars, Grills, Taverns, Restaurants, Lounges, Supper Clubs, Night Clubs, Piano
Bars, Cabarets, Roadhouses and similar establishments where:

(a) The highest price (when musical entertainment is provided) of a nationally advertised brand of bourbon.
rye or scotch is 850 or more a drink; or

(b) If the establishment does not sell liquor but sells beer, or if liquor Or beer are not sold but the establish-
ment sells set-ups, the hiithest price (when musical entertainment is provided) of a bottle, can, draught,
or other serving of a nationally advertised domestic beer, or an individual set-up where beer is not sold,
is 500 or more.

A rate schedule applicable to establishments charging less than the amounts set forth above will be furnished
to such establishments.

:4114
NA.

/HOU
Per
Week

ANNUAL RATE

LIVE MUSIC--SINCLE INSTRUMENTALIST

NO. OF ViRIABLES•

Odd Throe

MmOd

Add

NO LIVE MUSIC—
LIVE MUSIC—TWO OR MOdE INSTRUMENTALISTS MECHANICAL MUSIC ONLY

Meek.
Music
U.,
Add

NO. OF VARIABLE,

Odd Twd OW.
Bass
did* Odd Two

$90 $120 $160 $215 $35 6120 $160 $215 $285 $35 $90 $120 $1600-75 2-3 125 165 220 295 45 180 240 320 425 45 90 165 2.20
4-7 155 205 275 370 55 240 320 425 570 55 90 205 275
1 120 160 215 285 50 160 215 285 380 50 130 160 215

76.150 . 2-3 180 240 320 425 65 240 320 425 570 65 130 240 320
4-7 240 320 425 570 80 320 425 570 760 80 130 320 425

160 215 285 380 65 215 285 380 510 65 170 215 285
151-225 2-3 240 320 425 570 85 325 430 575 765 85 170 320 425

4-7 320 425 570 760 105 430 575 765 1020 105 170 425 570
200 265 355 475 80 270 360 480 640 80 210 265 355

226-300 2-3 300 400 535 715 105 405 540 720 960 105 210 400 535
4-7 400 535 710 950 130 540 720 960 1280 130 210 535 710
1 240 320 425 570 95 325 435 580 770 95 250 320 425

301.375 2-3 360 480 640 855 125 490 650 870 1155 125 250 480 640
4-7 480 640 855 1135 155 650 865 1155 1540 155 250 640 855
1 280 375 500 665 110 380 505 675 5o0 110 290 375 500

376-450 2-3 420 565 745 995 145 570 760 1015 1350 145 290 560 745
4-7 560 750 995 1325 180 760 1015 1350 1800 180 290 750 995
1 280 375 500 665 110 435 580 775 1030 125 330 425 575

451-525 2-3 420 565 745 995 145 655 870 1160 1550 165 330 640 865
4.7 560 750 995 1325 180 870 1160 1545 2060 205 330 850 1150
1 280 375 500 665 110 490 655 870 1160 140 370 475 650

526-600 2.3 420 565 745 995 145 735 980 1305 1740 185 370 715 975
4-7 560 750 995 1325 180 980 1305 1740 2320 230 370 950 1300
1 280 375 500 665 110 545 725 970 1290 155 410 525 725

611-675 2-3 420 565 745 995 145 820 1090 1455 1935 205 410 790 1090
4-7 560 750 995 1325 180 1090 1455 1935 2580 " 255 410 1050 1450

280 375 500 665 110 600 800 1065 1420 170 450 575 800
676-750 2-3 420 565 745 995 145 900 1200 1600 2130 225 450 865 1200

4.7 560 750 995 1325 180 1200 1600 2130 2840 280 450 1150 1600
1 280 375 500 665 110 600 800 1065 1420 185 490 625 875

751 and over 2-3 420 565 745 995 145 900 1200 1600 2130 245 490 940 1315
4-7 560 750 • 995 1325 180 1200 1600 2130 2840 305 490 1250 1750

•VARIABLES (Applicable to single instrumentalist):
—Show or act(s) or vocalist(s).
—Admission, minimum, cover, entertainment or similar charge.
—Alternate or relief music (live) by an instrumentalist except in those cases where the alternate.music

is provided solely at the time of a show or act(s).

• eVARIABLES (Applicable to two or more instrumentalists): .
—Show or act(s).
—Admission, minimum, cover, entertainment or similar charge.
—Alternate or relief music (live) by a band or an instrumentalist except in those cases where the

alternate music is provided solely at the time of a show or act(s).

"VARIABLES (Applicable to mechanical music only):
—Show or act(s).
—Admission, minimum, cover, entertainment or similar charge.

SEASONAL RATES

For seasonal licensees, the rates for periods up to four months of operation are 1/2 the annual rate; for each
additional month the rate is 1/12 the annual rate. The seasonal rate will in no case be more than the annual rate.

COMPUTATION OF RATE FOR MIXED POLICIES

I. Compute rate for the higher policy for the number of nights that the higher policy is in effect. The "higher
policy" is the policy which generates the highest rate for any one day.

2. Note total number of nights entertainment is provided.

3. Compute rate for the lower policy using the total number of nights entertainment is provided under both the
higher and lower policies.

4. Compute rate for the lower policy using the number of nights the higher policy is in effect.

5. Subtract rate computed in step 4 from rate computed in step 3.

6. Add rate computed in step 1 to rate computed in step 5 for total rate.
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STATEMENT OF LICENSEE'S OPERATING POLICY

LICENSEE 
V.F.W. THEODORE HOFFMAN POST 3769

PREMISES  
V.F.W. CLUB 

FULL ADDRESS 
SOUTH 4th ST. RD. 

EFFINGHAM, ILLINOIS 62401

Indicate only applicable factors:

1. Seating capacity  
210

TELEPHONE NO

2. The highest price (when" musical entertainment is 
provided) of:

a. Nationally advertised brand liquor

b. Individual set-ups  

c. Nationally advertised brand beer  

d. Average price of dinner

3. Description of Entertainment

• a. Single instrumentalist EJ
b. Two or more instrumentalists

No. Nights Per Week

1 npw 

$1.00

Nights Used (Circle)

Su M Tu W Th F So

Su M Tu W Th F So

4. Mechanical music not cleared at the source 
Nights Used (Circle)

o. Radio El No. of Speakers   Su M Tu W Th F So

b. Records El 
Su M Tu W lh F So

c. Tapes D 
Su M To W Th F So

5. Mechanical music cleared at the source

a. Records

b. Tapes

c. Wired

d. Multiplex

6. Show Act(s) J 
Vocalist(s) El Check if None Ej

Name and address

El of supplier:

7. Charge made

Admission E Minimum Cover Entertainment Check if None

Similar charge (describe):

8. Alternate or relief music provided by instrument
alist(s) [II Check if None ID

9. Number of rooms with musical entertainment  
one 

"If music is performed in more than one room,
 fill out and attach a separate Statement of Op

erating Policy for

each room.

10. If seasonal operation, indicate seasonal peri
od

Opening date  Closing date  
Rate based on above policy 

$  285.00 

(If more than one room,

total rate for premises $ 

CERTIFICATE

I hereby certify that the foregoing Statement of

Operating Policy is true and correct as of this

  day of  ,

V.F.W. THEODORE HOFFMAN POST 1
769

LICENSEE

sign here (x)
By 
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4\
\

at New Y1111., N. V. on   19  Is.
!Ivo ,,iir:AsT Mt :••..r.•ta:o.ri 131;t.t11;/1,1 ui Ii ht, • if tilt• State if Net, YOl (heetitl.t (tel e•litett liN:
with principal is ht. •10 West htla SI.,,te New York, N. V. 10019, anti

(Legal Nome ol

Strike Out A corporation organized under the laws of the State of 
inapplicable A partnership composed of  

lines An individual residing at  

(hereinafter called LICENSEE) with offices located at  

City of —    State of   Zip No.

I. 13N11 hereby grants to LICENSEE a non-exclusive license to perform publicly for profit by musicians.
singers and other entertainers actually present and performing and hy no other means whatsoever at the premises known •

located at (street address)  

in the City of  in the State of .  Zip No,  
all oldie musical works, the right to grant public performance licenses of which BNB shall during the term hereof con-trol. Said license shall nut include dramatic rights or the right to perform drainatiemmusical works in whole or in sail,-
stantial part; or the right to broadcast, telecast or otherwise transmit the performances licensed hereunder to persons
outside of the premises.

2. LICENSEE agrees to pay BM! for each year of tile term, the applicable fee listed opposite lata:xst:E's
bracket of enter tal•-••• nt costs as defined in Schedule "A" hereinafter set forth and made a part hereof.

3. The term shall commence on  and end on  
and shall be extended for additional periods of one (1-1 year unless cancelled by either party by written notice given to.the other thirty (30) da)s prior to the end of die said term or of any subsequent period.

4. LICENSEE agrees to pay BN1I for each contract year of the term an estimated fee as an advanceor: account of the actual fee for such contract year.
The estimated fee for the lust contract year of the term shall be determined by I..teF...:xsr.E project-ing entertainment costs over a twelve month period pursuant to Schedule "A” hereof except that if LICENSEE ,as a musicuser for a period of twelve i 121 months prior to tile commencement of the term. the estimated fee shall be an amoutit equalto what the actual fee would have been pursuant to Schedule "A" for the immediately preceding twelve (121 months.

5. LICENSF.E hereby estimates its fee for the first year of the term to be S 
based on entertainment costs of  for the immediately preceding, year computed in accordance
with Para....J:11,h .1. w h e ich is du and payable upon the signing of this agreement ail upon each anniversary date during
the life of the agreement. At the option of the Lact:Nshe.. iiittnetit of the estimated f..e rilay be made in quarterly
merits in advance of each quarter provided that said quarterly installments are made within ten I hihi days after the tir-tday of each quarterly period. If ativ quarterly payment is not timely made. the option herein granted to LICF.NFEE to
make quarterly payments shall fortliwith•terminate. Payments are made subject to the following:

(a) Within twenty (201 days after the expiration of each contract year. LleitxsstE shall furnish
EMI a statement fon forms to be supplied by II:\II), certified either by an officer or auditor of LICENSEE, setting forth
LICENSEE'S total entertainment costs for such contract year.

(i) If the actual fee due BNB is less than the estimated fee already paid to BMI duringthe contract year, 11MI agrees to credit the difference to the account of LICENSEE and, if such difference shall occurduring the last ycar of the term hereel, Bi\li agrees to return the same pr,..mptly.

(ii) If the actual fcc due IIMI is greater than the estimated fee already paid hy the
LICENSEE to BM! during the contract year, I.acENsEc shall pay li:111 the diffetence between the actual and estiinat,dlicense fee. •

GM The estimated fee for each contract year, subsequent to the first contract year of theterm hereof shall Le the actual fee reported hr LICENSEE for the previous contract year.
(111 If Irtcs:Nsitt: shall fail to furnish Mil with the statement descrihed in sub-paragraph (al•

hereof on or before the date set forth in such sub-paragraph, ENII may make wr ill iii 11,:nand therefor his ordinary :nail.In the event that 1..ichNstx fails to furnish sueli statement within twty 1210 rl.r• after 'the mailing of such writtendemand, then until Ntleit t inie as LICENSEE shall furnish soch statement. Lit Esshc.'s entertainment costs and license feefur said coritract year shall lie the amount listed in the highest bracket of the Schedule "A" hereof.

fl In the mem that 1.1eENsue shall discontinue dre use of all music and entertainment at the prernis,during the term of this a;:reement. 1.1hEssEst mar give uritten rioti..;. thereof to It \II. Within twenty t 201 lasso (ter thedate of receipt by il:111 of stall notilieation of discontinua:lee. ati adjustment shall he 1.1110 for the part of such contract

AIear preccding styli disc...tom:lore on the basis 14 the elitelliaillIttellt lists at iho e fur ,ttelt 11:Itt Of Snell suit,
it the ailliiii it41, '1,11 not h.. than the 111:11i11111 Hi fee set ft. tit: 111 Seliedul, Alit sitihi uihiiisl mill has I.......made, 1.scr:xshr. sloth ILO: iq` i4) )11.11“. (*name payments to 11\11 until stair time as LICENSEE shall resunle the Use

of allttSie at the presnim, durilig the term.

(a) It is agreed that the term "discontinua:are" as used herein shall mean the total abandonmentof the use of music and entertaintnent and shall not refer to a sr...rural or periodic cessation of the use if music am:entertaimilent.

(I.) Notwitirshuirliag such diseinitilinarree,:lAct:Nsitit agrees to ehntinue to furnish to hblii Istate-. stients as provided in stili-j.aragiapla (a) of l'aitawaph 5 hetetif.
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i•a• ate 13,e ti.trmg the :ern). Shall. for the individual licensing of csta;.%sn•

ments of the same el,- and cat,,,sory us hat of licenses s;:11:1.17 to 111.1,

hy this og:reinent nt more favorahie rill', of p.1) T.1,1t fl:.111 lee se! fmtli 
herein. BMl shall, for the balaaec if

tender to LmEssatt an agreement containiaA such store fav,uablc tales of 
payment.

/3. agrees to indemnify, save harmless 11(111 defend LIC/NSEE, its officers and employees, fr
om awl

against any and all claims, detuaft(14 01' suits that may sinade 4, brought against 
them or any of them with respect to

the per formanee tinder this m.treement coy or ail nmiical works licese•ed hereunder .0 the titne of Lim:ast:E's perform.

ance thereof. ISNII's lodes Depart:nem shall a! any tiro... 111.n request, advise 1.1cr•Nsm: whether par 'tar ...Lk, are

available for ',cif...lice . Or of liNll's repettoire.f.tcs.asi:t: agre
es to give 11111 intmediate notice of any such claim.

dmiand or suit, to deliver to ItMl, anv papers pertainaig thereto, and to co•operate 
with LIN1I with respect thereto, and

• 13M1 shall have full charge of the defense of any such claim, demand 
or suit.

9. Upon any breach or default of any of the terms or conditions herein 
contained. 0111 tray, at its

sole option, and in addition to any and all other remedies which it may have. can
cel this agreement upon ten 1101 days

notice in writing ta I.:ct:asEr., addressed to the preinis4,s. No waiver by ilMI of
 full performance of this a(rvement hy

LICENSEF. in ally one or :nine insulin:es shall be <keine) a waiver of the right to requir
e toll and complete performance

of this agreement thereafter or ,of the right to cancel this agreement.

,• • 10. Any controversy or claim arising out of, or relating to, this agreement or the 
breach thereof, shall

be settled by arbitration in the CilV of New York, in accordance with the Rules
 of the American Arbitration Aseocia•

lion, and judgment upon the award of the arbitrator may be entered in any Cou
rt having jurisdiction thereof.

• •. • • • ..... • . •

11. All notices given by BM; hereunder shall be duly and properly given if mailed 
to the premises.

12. This agreement constitutes the entire understanding between the parties with re
spect to the subject

matter hereof. This ak,rerment cannot be waived or added to or modified orally a
nd no waiver, addition or modi:,ation

shall be valid unless in writing and signed by the parties. This agreement, its validity, 
construction and effect, shall he

govetocd top Ow laws oi the Scaie Of New York.

IN WITNESS WHEREOF: the parties hereto have duly executed this agreement the day a
nd date here-

inbeforc sct forth.

. BROADCAST MUSIC, INC.

1.!

33y:  

. •• ......

VICE PRESIDENT

•.,
.. LICENSEE (1-,74 Mont)

(Signature)

(Pets; Name el 5.1.,,)

TITLE OF SIGNER

„

•• SCHEDULE "A"— RATE OF ANNUAL FEES

'BRACKET 07 ANNUAL
F.:;:r.te,...tsm;.-.Ny Cases

ANNUAL
Ltcr.Ns::

'BRAC.KLIT OF ANNUAL
ENTERTAtttmENT

ANN1/Al,
1.:CT.N57:

Lens than $ 5,000.00 3 75.00 $120,000.00 to $139,999.99 3 700.00

• 5,000.00 to 7,999.99 90.00 140,000.00 to 159,999.9) 800.00

3,000.00 to 9,999,99 100.00 160,000.00 to 179,999,99 900.00
10,000.00 to 14,999.99 120.03 180,000.00 to 199,999.99 1,000.00

15,003.09 to 2.1,999.99 180.00 200,000.00 to 249,999.99 • 1,250.00

25,004t.00 to 31,099.99 2,10.00 250,000.00 to 299,999.99 1,300.00

35,000.00 to 49,999.99 300.00 300,000.00 to 319,999.09 1,400.00

50,000.00 to 61,999.99 325.00 350,000.00 to 399,999.99 1,500.00

65,003.00 to 79,999.9) 400.00 400,000.00 to 4.19,999.9.) 1,000.00

80,000.09 to 99,999.99 500.00 450,000.00 and over 1,700.00

100,000.00 to 119,9)9.99 600.03

•

• '"1-.:ntertainutratt Co.t." •I•all Nets ell expenditaren nf cliety Litt: sad n•iiiire (nt.ecfi,' it ran:ley or any raLei foil, of cnosidet,ion)

illatle "cii LI. 1.,11../. 1...1...1f, 101 the /.4,it 211..! 1111 AtOlf :,:f..11.11..g at

•ct,it re 1I.tt an a ItOi• t•t• rt.te..iai,r Atoll I.eit:,-itttlet: itt "l'idurtaitooet:: at ti,e

rate {La ;a the colon ..... tc, 11,1,1e.1 -latte,Ltattnet.t Co•t.." a t!le ..,..reet1 V.4041 of room ett,1 LW. it

0.Orif ..... to 1,1,1,1,1A 01...1,1 10. it ..: aI.e ia,,.i,tc,.,',,..s fvf 4,11,,1
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PREPARED STATEMENT OF E. PHILLIP RIGOIN

The American Legion appreciates the opportunity to present testimony before

this Subcommittee on legislation to exempt nonprofit veterans organizations from

the requirement of paying certain performance royalties to copyright holders.

We appear before you today in support of S. 2082 because we believe that
continuing to require local American Legion posts to pay royalty fees through

the purchase of copyright licenses will seriously jeopardize our volunteer effort.

We also believe the current law, as implemented, reflects an inconsistency with
longstanding Congressional recognition of veterans organizations as clearly de-
fined nonprofit groups which are routinely exempted from such obligations.

It should be stated at the outset that The American Legion does not dispute the
right of any creator of music to protect his creation through the receipt of
royalties. We recognize the need for a copyright mechanism and we do not quarrel
with the principle of requiring compensation from those who seek financial gain
through the use of material created by someone else.
We, however, believe that the use of copyrighted material for the expressed

purpose of promoting charitable activities differs significantly from that
principle.
Our demonstrated support for copyright legislation is probably best illustrated

by our long and friendly association with licensing organizations. In fact, we
offered no resistance to their efforts several years ago when they sought enact-
ment of Public Law 94-553. We believed then in the credibility of their argument
that the line between some nonprofit organizations and commercial ventures was
becoming increasing difficult to draw and that stricter controls were necessary
because there were groups which exploited copyrighted works under the guise of
nonprofit status.
In addition, we accepted as valid their complaint that a liberal interpretation

of the "not for profit" exemption contained in the 1909 statute was hurting
authors and was creating a disincentive to write.

Of course, the intervening years have produced Public Law 94-553 and a very
strict interpretation of the nonprofit exemption. This interpretation, as reflected
in Section 110 paragraph (4) of the Act, allowed copyright organizations to begin
planning in 1976 on how they would collect royalties from this new revenue
reservoir.
The American Legion soon learned that it was at the top of the collection list

when agents from the respective licensing organizations began to contact local
posts across the country. When it was clear that there would be no early resolu-
tion of the payment controversy between these organizations and the Legion, our
National Convention unanimously adopted a mandate in 1979 seeking exemption
legislation.

It is our sincere belief that neither Congress nor the creators of copyrighted
musical works have ever intended copyright legislation as an impediment
to legitimate nonprofit community service activity. Yet, Public Law 94-553 is
having precisely that impact. Many posts, facing financial survival on a day-to-
day basis, are simply not willing to risk the consequences of outright violation
of the law and, therefore, have terminated all live musical performances. With-
out this source of fund raising they have simply been forced to curtail their
community service activities.
A nation-wide review of such activities reveals some rather astounding figures

across the nation for the American Legion. With 44 percent of our 17,000 posts
reporting—we found that last year 355,101 veterans, widows, and orphans were
assisted with their Veterans Administration claims by Post Service Officers. Our
members also contributed more than one million hours as volunteers in VA
hospitals, assisted 28,422 veterans in finding employment, donated more than
113,000 pints of blood, and donated more than 2.2 million hours to a variety of
community projects. These were strictly gratuitous services and involved no
direct fund raising.
As we turn our attention to those activities which are sponsored as a result

of fund raising, it is important to note that the average Legion post is a small
town operation consisting of 157 members with an annual dues of $11.00 per mem-
ber. From that amount $4.25 goes to the state organization and $3.50 goes to the
national organization. That leaves $3.25 per member, or $510 per post, as dues
income. It, therefore, is clear that fund raising is necessary and it has been a
longstanding Legion practice to use music as an integral part of such fund
raising.
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Last year—again with 44 percent of all posts re
porting—$1.5 million was spent

sending boys to The American Legion Boys State program, 
$1.4 milhon was spent

in sponsoring drum and bugle corps groups; $4.7 million 
was spent to sponsor

Legion baseball teams; $454,000 was spent on Scout troops; 
$669,000 in academic

scholarships were awarded; and $2 million in cash assistance was give
n to needy

children. Our posts also purchased and donated more than $3 m
illion worth of

clothing and essentials for needy children and distressed families. 
Donations to

mental health programs amounted to $96,000 with $171,000 going to the Uni
ted

Fund; $223,000 for the mentally retarded; $67,000 to the Red Cross; 
$160,000

for cancer research; $223,000 to crippled children; and $1.5 million to m
any other

miscellaneous community projects.
Mr. Chairman, it is not our intention here to imply that the amounts of money

necessary to purchase copyright licenses at current rates are forcing Legion posts

into bankruptcy. It is our intention, however, to advise you that some Legion

posts are terminating those fund raising activities in which music was previously

used and that such termination has removed a major revenue source which had

previously paid for a variety of community service projects.

It is also our intention to report a developing fear among Legion posts that the

purchase prices of copyright licenses will rise dramatically if we recede from

our position and accept the right of copyright organizations to demand payment

from The American Legion as they would from any profit-making activity.

If such prices did increase then license fees would in fact, impose a financial

and perhaps terminal hardship. These perceptions, whether accurate or inac-

curate, are coupled with a developing attitude at the local level that the posts

are being consumed by a combination of bureaucracies. The royalty payment

obligation is perceived by many officers at the post level as another in the never

ending series of regulations which require more time than they, as volunteers,

are willing to spend on preparing paperwork.
Our members, who willingly give their time and energy to participate in activi-

ties which benefit the community, are inclined to view the royalty payment obli-

gation as they would a seemingly needless governmental regulation—both are

sources of frustration. They serve to discourage volunteerism when individuals

decide that personal satisfaction is not sufficient to compensate for the incon-
venience of contending with such restrictions.
As stated previously, Congress has historically recognized the value of volun-

teerism and of community service. With the knowledge that many of the services
provided through volunteer activities would otherwise be funded by taxes. Con-
gress has enacted legislation which offers tax incentives on proceeds generated
through such activities.
The American Legion convinced Congress long ago that its programs met the

standards to qualify for such tax treatment. Our organization has enjoyed ex-
emption from federal income tax since its creation, an exemption which was made
more specific in 1972 with the enactment of Section 501 (c) (19) of the Internal
Revenue Code. Since 1934 our national headquarters in Washington has been
specifically exempted, by act of Congress, from District property tax.
Despite challenges from the Internal Revenue Service, Congress has consist-

ently protected certain Legion activities from taxation as "unrelated business
income."
We, therefore, were disappointed over the enactment of Public Law 94-553 and

its failure to exempt our organization and others like us from the royalty pay-
ment obligation. Of course, an exemption from taxes levied by government is not
the same as an exemption from the requirement of paying a private citizen for
a specific product. However, the difference between these exemptions becomes
less clear cut when one reviews the legislative history of copyright law.
The 1909 statute vividly illustrated Congressional intent to exempt nonprofit

organizations. Admittedly, the increased frequency of live performances and the
changing nature of so-called nonprofit musical presentations demanded tighter
controls through more precisely-worded legislation. Yet, Congress remained con-
vinced during its deliberation on Public Law 94-553 that exemptions from
royalty payment were in order, by approving nine exemptions under Section
101 of the Act.
We offer no obligation to those exemptions for educational, religious, or gov-

ernmental activities—all of which are accompanied by nonprofit stipulations.
We can, with some effort, even accept the rationale for exempting state fairs.
But we find it difficult to understand how establishing criteria for these exemp-
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tions led Congress to the decision to exclude veterans organizations. It appears
as though Congress was particularly interested in protecting educational, re-
ligious, and charitable enterprises from the royalty payment obligation because
of the social benefit derived from their activities.
In paragraph (4) of Section 110 our exemption as a charitable organization

would be assured except for the language which requires that no fee or com-
pensation be paid to performers, promoters, or organizers of a musical perform-
ance.
The language contained in this paragraph is somewhat disappointing for

several reasons. First, it appears as though Congress, in approving such language,
was attempting to exclude from exemption those who promote, organize, and per-
form at live concerts under the guise of some nonprofit cause. Certainly recent
history has recorded frequent violations of the copyright principle by those who
stage such concerts with the precise intention of making a profit. It is particu-
larly unfortunate, however, that this exclusion also terminated our exemption.

Second, paragraph (4) of Section 110 makes specific reference to "charitable
purposes"—the same category of activity which until 1972 exempted veterans
organizations from federal income tax under Section 501(c) (3) of the Internal
Revenue Code. Our annual report to Congress clearly shows that, except for
normal operating expenses, all proceeds are for charitable purposes.

Despite the requirement in paragraph (4) that no fee or compensation be paid
to performers, promoters, or organizers of musical performances paragraph
(6) of Section 110 seems to impose no such restriction on fee or compensation
payment when the performance is associated with an agricultural or horticul-
tural fair. The consistency of standards for which exemptions are granted there-
fore becomes somewhat vague at this point.
Mr. Chairman, we believe that our request for this Subcommittee's approval

of language to specifically exempt nonprofit veterans organizations from the re-
quirement of paying royalty fees to copyright holders for the live performance
of copyrighted musical works is legitimate. •We believe that your approval of
such language would be in conformity with the intent of Congress when it passed
the bill which became Public Law 94-553 because the standards for exemption
qualification will not have been violated.

Senator DECoNciNi. Our last panel will consist of Broadcast Music,
Inc.; Edward Cramer, president, Broadcast Music, Inc.; Frank King,
songwriter; L. Russell Brown, songwriter; and Irwin Levine, song-
writer.
Please come forward, gentlemen.
Any statements you have will be printed in the record. Would you

highlight them and identify yourselves?

PANEL OF BMI OFFICIALS:

STATEMENTS OF EDWARD CRAMER, PRESIDENT, ACCOMPANIED
BY EDWARD W. CHAPIN, GENERAL COUNSEL, IRWIN LEVINE,
L. RUSSELL BROWN, AND FRANK (PEE WEE) KING, SONG-
WRITERS

Mr. CRAMER. I am Edward Cramer. I am accompanied by Edward
W. Chapin, general counsel for BMI.
To my right is Larry Brown. To his right we have Pee Wee King.
I am president and chief executive officer of Broadcast Music, Inc.,

BMI, a nonprofit operation representing some 60,000 American com-
posers, lyricist and publishers, located in every State.
I have submitted for the record statements by Gunther Schuller,

who is the past president of the New England Conservatory of Music
and the present president of the National Music Council, an organiza-
tion representing millions of affiliates, and who is probably best known
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to the public as the one who did the re-creation of the Scott Joplin

music in "The Sting."
I also submitted for the record a statement by Felice Bryant, a pro-

fessional songwriter who, together with her husband, wrote some of the
great songs that are identified in her statement. The younger people
will recognize them—"Bye, Bye Love" and many others.
There is another statement by Jerry Goldsmith, one of the most dis-

tinguished Hollywood composers, who won an Academy Award, Emmy
Awards, and who did scores for the television series 'The Waltons,"
"Barnaby Jones," and scores for such films as "Patton" • "McArthur";
"Tora, Tora, Tora ;" "The Sand Pebble;" and "Blue Max."
I also have a statement by Sy Oliver, a BMI affiliate composer and

writer of one of the great songs, "Opus One," and perhaps best known
to some of the older members as the principal arranger for the great
Tommy Dorsey Band and Jimmy Lunceford Band.
I have two other statements, one by Irwin Levine and L. Russell

Brown, Harry Brown, who is here and who might say several words
later and answer questions for the panel.
He is coauthor of many very famous songs—one that everybody

knows and veterans are familiar with, "Tie a Yellow Ribbon Round
the Ole Oak Tree."

Last, at the end of the panel, we have Pee Wee King, a long time
BMI writer. You can identify some of his songs. The one everybody
knows is "Tennessee Waltz."
BMI's main task is to collect—
Senator DECONCINI. Do you want those entered in the record?
Mr. CRAMER. Yes.
Senator DECONCINI. Without objection, they will be entered fol-

lowing the oral testimony of the panel.
Mr. CRAMER. Our main task is to collect royalties for these tens of

thousands of affiliates whenever their music is performed around the
world.
I am making this statement in opposition to S. 2082 on their behalf,

and I am confident on behalf of every composer, writer, and publisher,
whether or not affiliated with us.
The text of the amendment is clear. It would exempt nonprofit

veterans' organizations and nonprofit fraternal organizations from
paying royalties in the performance of music as now required by the
Copyright Act.
This bill in my view is much more than a piece of narrow special

interest legislation. Leaving aside serious questions about its constitu-
tionality, its enactment in my view would create serious precedents
which I am sure that those people who preceded me and who are well-
intentioned did not have in mind.
Some of the questions basically are as follows:
If these organizations can hold dances and charge admission—re-

member the law requires that there be admission charges and that they
mpay the performers—they can be exempt from paying per perform-

ance, then why can't this Congress enact legislation which would
require the owners of the dancehalls and other facilities to furnish
their facilities rent free?
Why can't these organizations require the motion picture companies

to furnish their films without charge?
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•

I noted in a statement of one of the organizations the Eagles was
founded by theater owners. There is no legislation which would require
theater owners to give their facilities free to the Eagles.
Can these organizations then go, because they are of noble purpose,

and I will say that once, twice, probably three times—none of us
objects to their functions, and we think they have done great things
and we support them, but can they go to the local newsstands and book-
stores and say, "I want copyrighted books to put in the lounge and
I don't want to pay."?
Going beyond the copyrighted area, can they go to the local plumber,

the carpenter, and say, "We are a noble organization. You donate your
services free."?
I give you these simple examples because it takes little imagination

to expand the list to illustrate what is wrong with this legislation.
I think Senator Zorinsky stated, and I think I quote him correctly,

that it is taking of private property, but only a small taking. That is
a question of judgment. That is what we have been careful of, what is
a small payment, whether you are a little pregnant or a little
constitutional.
The composer of music and a writer of songs is a creator. What he

or she creates is his or her property just as a machine dreamed up by an
inventor is his or her property. The fact that one is tangible and the
other intangible should make no difference. The patent law protects
the property right of the inventor the copyright protects the property
rights of the musical creator. In some instances those rights are tangi-
ble and in some instances intangible.
If this bill is enacted it would be voting for discrimination against

those Americans who make a living from writing music. This bill does
not provde fraternal and veterans' organizations with a broad exemp-
tion from paying musicians who play at their functions, from paying
other performers, for liquor, refreshments, paying utilities or cleanup
costs. It is only the property of the songwriters which is taken away
without compensation.
This bill would require the songwriter to contribute to organizations

whether or not they are in favor of them, whether or not they approve
them, and contribute to all of them. It is not a matter of choice that
the rest of us have.
If a person in a community wants to join the Elks, the Moose, or

wants to join an organization, and if they are eligible for membership,
they can contribute financially, but this bill does not say that. This bill
says that you as a composer must contribute, like it or not.

Personally, as a veteran, I believe that the veterans are deserving of
benefits because of their service.
Again on a personal level, if it were not for the GI bill after World

War II, I don't know whether I would have gone throup:h law school.
However, this legislation really has nothing to do with the service

of veterans to our country. Hundreds, maybe thousands, of our song-
writers are veterans themselves. Except for the few stars in music
performance, most songwriters do not make a great deal of money
from their music. We are not talking about big performers but people
who are songwriters. They don't make more than the average, perhaps
far below. Should this committee vote to take from one group of veter-
ans and give to another?

72-543 0 - 81 - 4
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Hundreds, perhaps thousands of the Nation's 
songwriters belong

to fraternal orders.
These organizations which appeared before you th

is morning pr?-

vide a great deal of community service. Everyone 
can support their

charitable activities. However, would we make it mand
atory that mem-

bers of the Eagles contribute to the Elks or that the 
Moose contribute

to the Shriners ? No. However, that is what this bill doe
s. It says as a

songwriter you must contribute.
I think we ought not to overlook something else. The 

music industry

contributes millions annually to charitable causes, 
both directly

through contributions and indirectly. You can see on 
your television

screen and you know it locally. Not only the big names
, not only star

performers contribute their time and effort, but they do it 
voluntarily.

I am sure that Mr. Brown and Mr. King can tell you fro
m their own

experience the time and effort where they have performed 
services.

I am not talking about financial contributions but times 
where they

have made appearances.
I do not think that is the issue. We are not disputing whethe

r the

Elks or the Moose have done that.
What is this royalty we are discussing here? Somebody is mak

ing

money here and it is not coming to BMI. All I heard today—again 
I

tell you, Senators—all this money being paid is not coming to us. We

are talking about a small annual fee from each user of copyri
ghted

music made even more modest when we negotiate a national or State

arrangement with each of the nonprofit organizations.
When we issue a license it is for the use of all music of all of our

affiliates.
First, as you know, the minimum rate for a small post that does not

spend more than $5,000 a year, and if it is small it will not spend more

than $5,000 a year, for entertainment is $75 a year. It goes up gradu-

ally from that rate.
Recognizing the unioue situation of these organizations, and a ffain

I think it was a suggestion of yours, we did attempt to see whether we

could work out some kind of agreement which would recognize the

unique status of these organizations and would provide special fees

without abandoning the principle that our affiliates should not be

required to give of their services free.
Our proposal was—I am embarrassed because our writers will know

how long it was but I will tell you—on a bulk deal we were prepared

to license for $35 a year from these posts.
We were not party to it and I was not present, but we believe that

in one State the American Legion, which has more Legion posts than

anyone, solicited from posts an agreement to pay $35 a year, a blanket

deal for all of them in the State. Only seven indicated a positive
response. Therefore, this cry of wolf that you hear that they will go

out of business or won't play music because of the nominal fee we are

charging. I suggest this is because of a lack of information that the

spokesmen have, and I attribute it to no more than that.
I don't think they are aware of these facts or they would not have

made the statement. We have not made anywhere near the kind of
money that was related to you here earlier.
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Congress has already given thought and had discussion with regard
to the issues raised in bill 2062. These issues were debated for 13 years.
Congress specifically eliminated the copyright exemption given for
nonprofit performance of music under the original act of 1909.
In considering the new copyright legislation in 1976, Congress found

that the line between commercial and nonprofit organizations had
become increasingly difficult to draw, and that there was widespread
exploitation of copyrighted music by the so-called noncommercial
organizations.

Attached to my statement is a sample of ads run by some of these
organizations which invited the public to attend by paying an admis-
sion charge.
A representative of the Elks said they do not invite the public. The

first ad which appears in the exhibit attached here states, "Open to
the public," Elks No. so and so.
There were at least 100 here. If you want to burden the record we can

increase the number by manyfold.
"Open to the public." "Everyone is invited." "Come on in." "Every-

body will be here." "Ladies' night every so and so," and on and on.
Because of time limitations I will not read them into the record but

they are attached to my statement. You will see the words "open to
the public."
Here is one from the Legion—"Public invited."
Congress found that many of the so-called nonprofit organizations

were actually getting an unearned subsidy by not paying for the
music they performed, and that the nonprofit organization should pay
for the music just as they paid for all other property, goods and
services.
It is important to recognize that the new Copyright Act already

provides an exemption for nonprofit organizations, including the fra-
ternal organizations and including veterans' posts. They are exempt
from paying royalties for copyrighted music. They can play all the
music they want for free as long as no admission is charged and no
compensation is paid to musicians or to the producers or the promoters
of the affair.
I noted that in the testimony of Mr. Weis he said it was unthink-

able not to pay musicians, even if they happened to be members of
a lodge. If that is unthinkable, even if they are members of the lodge,
it follows it is unthinkable not to pay composers who are not.
There is this exemption, but if musicians are paid, if promoters and

producers are paid, then the Copyright Act states the songwriters
should not be discriminated against. They should not be singled out
for this special treatment. They should be treated just as every other
American is.
I applaud Senator Zorinsky's opening remarks when he defended

the free enterprise system. In my judgment it is in keeping with the
free enterprise system that we do not take away the property rights
of one select group.
Thank you, Mr. Chairman and Senator Zorinsky.
With the permission of the Chair, I would like to have informally,

either by questions or making brief statements, comment from Mr.
King and Mr. Brown.
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Senator DECorrerra. Mr. King or Mr. Brown?

Mr. King, we welcome you here. 
Mr. KING. Thank you, Mr. Chairman. I am a coun

try style song-

writer. As a long-time member of BMI, I've written and 
collaborated

on over 300 songs, songs like "Tennessee Waltz," "You 
Belong to Me,"

"Bonaparte's Retreat," and "Slowpoke."
I have always been proud of my country associations and I think

that country music is unique in many ways. I am kind of 
prejudiced

when I say to you it is the world's most popular music.

I like to think that "Tennessee Waltz" is not unknown whethe
r it

is Bombay, Saudi Arabia, Ankara, or wherever you are in the world—

you will find "Tennessee Waltz" is being played.
Country music fans are the most loyal and supportive people any-

where. In my case, I was born in Wisconsin. My father was a polka

player. He played an accordion and concertina, and music fascinated

me as a youngster.
I was destined to become a musician and songwriter. I played his

music, polkas, and country and western music.
There are a number of stars who write their own material. Take

people like Willie Nelson, Dolly Parton and Tom T. Hall. The public

sees them as performers, but they got to be stars only because of some

songwriters' efforts.
I remember being at a dinner once when Atlanta publisher Bill

Lowery called the songwriter "the gem" because without the song-
writer there is no music or song. That is how we feel about it.
Without songwriters it all begins with a song—there would be no

music.
That is my point, gentlemen. While we may be performers in your

eyes, a great deal of our income is derived from the use of our music
by those who feel it is a happy addition to the business.
. Take the Saturday night dance or whatever, there is not a songwriter
in the world who isn't happy knowing that his song is known and
loved and being sung and played. Like everyone else, the songwriter
has every right to be paid for his work, even after he or she no longer
travels as a performer and remains a songwriter.
I would like to reiterate what Mr. Cramer said—it is unthinkable

not to pay the musicians. As a member of the Elks and Lions and the
Shriners, I feel the same way. It is unthinkable not to pay the song-
writer for his efforts.
When you put yourself in my shoes, how would you feel if, when

you went to a social function, you heard them play the "Tennessee
Waltz" and the law specified that although the band leader and the
sidemen were paid, it is said you don't have to pay for the use of the
musical composition, it was free?
I don't think it would be fair or just, and speaking on behalf of all

the songwritersI know, including my partner Red Stewart, we have
talked about this so often, I must voice an opposition to the proposal
that we curtail through special interest legislation any income derived
from songwriting.
Senator DECorsTcrivr. Thank you, Mr. King.
Mr. Brown?
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Mr. BROWN. I want to thank you for the opportunity for allowingme to speak with regard to 2082 which was brought to my attentionnot too long ago.
When I heard about this, being a veteran myself and performingspecial services and also performing when I was in Paris—I even sangfor Lauris Norstad at the time—he paid me $100 and he was happyabout paying me because I put on a good show for him.
When I heard about this bill I said, "Well, I have a wife and threechildren. I am trying to get them through school and trying to feedthem. We all know how things are today, not quite that easy."I though about my being blessed and fortunate to write songs like"Tie a Yellow Ribbon" and having the whole Nation get behind thesong, like a "Yankee Doodle Dandy" song. I am overcome by how ithas taken on a different feeling through the hostage situation. It mademe feel great about it and I pray everything works out right.Getting back to the point, the point is that I make a living fromthe music I write. With this living I buy clothes for my children andget my kids an education, and also I take my time. I do things whichI feel I should do in terms of charity.
I played in a golf tournament last week for retarded adults. I sangto 350 people over the age of 65. I just sang three songs, but it was agreat experience to do that. They were a great audience.
Then again it was my desire to take the money that I make andearn and put it where I felt it should go.
I think that the motives of the veterans are excellent and really onthe money. However, I think I should have the right to put my charitywhere I feel my charity should be given.
If I sold cigars for a living, or if I sold drinks for a living, if I soldreal estate for a living. and I sold my real estate to these organizations,I would feel I should be compensated for it, just as I give music tothem and should be compensated.
Basically that is it in a nutshell. I give a service and I would like tofeel I am getting paid like the next guy, whether he sells shoes orcigars.
Every time I can help I generally get around to singing a few tuneshere and there for people.
Senator DECONCINI. Thank you, gentlemen.
Many members of your association have donated numerous hoursfor veterans' organizations and charitable organizations, and all ofAmerica thanks you. We thank you for your talent and for the finesongs you have written.
Mr. Cramer, I have a number of questions.
First of all, what is the amount of money that is collected by yourorganization from fraternal orders and from veterans' organizations?Mr. CRAMER. I don't have that segregated, Mr. Chairman. That canbe furnished for the record. I think we can break it down.Senator DECoNciNi. Would you please supply that to us?Would you care to guess? Is it 10 percent of your income, 2 percent,1 percent?
Mr. CRAMER. Let me do a little arithmetic. It is very small.Senator DECONCINI. Give me an estimate. You can correct it onceyou have verified the figure from your records.
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Mr. CRAMER. Probably at the momen
t from veterans and fraternal

organizations, and this would be subject 
to confirmation for the record,

I don't believe it is more than 1 per
cent. It is not the dollars involved

but a serious principle of erosion for us.

Senator DECoNciNt. I understand tha
t. I want to talk about the

money first. What does 1 percent amoun
t to? What is your income?

Mr. CRAMER. For the past year probably
 about $90 million gross.

Therefore when I said 1 percent I am t
alking about somewhere be-

tween $90,000 and $100,000. I could be wron
g on that.

Pardon me, I mean one-tenth of 1 percent.

Senator DECONCINI. You mean one-tenth is 
$900,000?

Mr. CRAMER. My decimal point was off. It i
s not 1 percent but one-

tenth of 1 percent.
Senator DECoNcirri. From the standpoint of

 money loss, then, it is

minimal and of no great consequence. It that a f
air statement?

Mr. CRAMER. No immediate great consequence;
 that is correct.

Senator DECoNciNt. Let's turn to the preceden
ts you point out.

Mr. CRAMER. Yes, sir.
Senator DECoNctra. The present act does e

xempt agriculture and

horticulture organizations when they have an
nual agricultural or

horticultural fairs or exhibits. How does your or
ganization feel about

that?
Mr. CRAMER. There is a liability under the ac

t on behalf of the

promoter to continue to pay, so that while the fair 
is exempt, my re-

collection is that the promoter still has to pay for tha
t. In other words,

it is not an exempt performance. It is an exemption t
hat extends to the

fair rather than to the performance.
In other words, we get paid for the performance. T

he question is

which organization pay us for it. Therefore, it is n
ot an exempt

performance.
Senator DECoNciNI. When a county fair sponsors a gro

up and hires

a band which plays music which one of your members co
mposed, you

get paid; is that correct?
Mr. CRAMER. The act provides for it. There is a pa

yment by the

concessionaire, business establishment, or other person
 but shall not

exclude such person from liability for the performance. S
omebody is

liable for that performance.
Senator DECoNciNt. In other words, in my hypothetical case

, if the

county government or the county fair commission hires a local
 band

to play music, and they play music at the fairgrounds and are 
paid

for doing that, they will have to pay you? Is that right?

Mr. CRAMER. I will have to know more. Somebody has to pay 
us for

that. The exemption goes to the governmental body for the nonpr
ofit

horticultural organization, but as the act says, the act does not ex
cuse

any such person from liability for the performance, meaning the con
-

cessionaire, the business establishment, or other persons at the fa
ir.

The analogy would be then, that somebody will have to pay for that,

so in the case of a producer, a performer, it might impose a liability

on them.
We have not run into that question as a practical problem so far,

but in answer to the theoretical I would have to know more. Many

county fairs use an outside organization to get the talent for them.
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In answer to your specific question, in a highly theoretical instance,
I don't know what the answer to that would be.

Senator DECONCINI. The act makes specific reference to the con-
cessionaire and business establishment. It would certainly seem to me
that if a fairground leases a piece of its ground and permits an organ-
ization to come on and charge to have people come in and dance and
listen to music, obviously that is a business to the concessionaire.
If a fair commission hires a local band to play for the general audi-

ence at the fair, that band is paid whatever the contract is. Do you look
to the band to pay for playing the music?
Mr. CRAMER. Up to this point we have not, no.
Senator DECONCINI. Then as far as section 6 of 110 is concerned,

you do not object to that as it relates to governmental bodies, agricul-
tural and horticultural bodies and exhibitions.
Mr. CRAMER. It has not created a practical problem to date. If it did

I would not know what my answer would be. Up to the moment it has
provided no problem.
Senator DECONCINI. The question you raised about precedents is

certainly one the committee has to consider. Your testimony makes the
point that this may lead to further precedents. The Government could
exempt the band, the plumber, the copyrighted book purchaser.
In essence, is it fair to say this is fairly restrictive legislation? We

are talking about only charitable organizations, a small amount of
money as it relates to your organization.
I can appreciate the concern of your members, but I wonder whether

it is really legitimate when you talk about one-tenth of 1 percent. Is it
a precedent if Congress enacts something for a charitable group?
Is that a precedent they will do it for a noncharitable group and

start exempting other people? Are there any cases of that that you
can point out?
Mr. CRAMER. Two objections I have. One is a matter of precedent not

so much for us, but the question is whether this is precedential legisla-
tion and provide the basis for legislation where the same charitable
organizations said they wanted an exemption for plumbers. That is an
issue which is one side of the question. That is the example of the
illustration I gave.
Senator DECoNci-Nr. Are you making a comparison that if someone

plays your members' music it is the same thing as hiring a plumber to
work, forcing a plumber to do repairs and not paying him?
Mr. CRAMER. You say to the plumber this is only one-tenth of 1 per-

cent of your income to fix a leaky faucet. That is the analogy.
Senator DECoNciNi. Are you making the analogy it is the same as

the plumbers being forced to fix it?
Mr. CRAMER. Yes, sir. Because it constitutes only one-tenth of 1 per-

cent of that person's income, then 
Senator DECONCINI. You do not see a distinction between the artist

who has created something and which is played by someone else versus
the plumber who has to do the physical work himself and perform
his own function? You see no distinction there? You say they are the
same?
Mr. CRAMER. That is exactly the point. Whether one performs labor

in one way or another, whether manual labor or the creative activity
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which goes into writing a song, or you can take the local accountant
not performing physical labor, that it constitutes only one-tenth of 1
percent of the income, do the lodge's books for nothing.
Senator DECONCINI. Let's go to the one-tenth of 1 percent. It is the

principle involved. You make the analogy they are one and the same,
the plumber versus the creative writer?
Mr. CRAMER. Absolutely correct. They all pay bills, all support their

families. They have to eat and support families on their activities for
income to do that. They are the same.

Senator DECONCINI. Referring to these artists who belong to your
group, besides writing songs, do a number of them also sing and
perform?
Mr. CRAMER. You have two examples before you—some do and some

don't. Mr. King does at times. Mr. Brown generally does not. He did
at one time but he does not now, so some do and some do not.
Senator DECoNciNt. Would you say most of them have?
Mr. CRAMER. I don't think most of them are performers; no.
Senator DECONCINI. Or have performed?
Mr. CRAMER. Performed at one time or another, just as Mr. Brown

performed. He would not classify himself as a performer now.
Mr. BROWN. Not at all.
Senator DECONCINI. When the law was passed in 1977, did you

testify in favor of that, or did your organization take a position?
Mr. CRAMER. Those hearings were held over a period of 12 or 13

years and there were various hearings in support of the copyright bill.
It went back to the early sixties. On parts of it, we testified, but to the
best of my knowledge, we did not take a position overall as to the
total bill. However, as to individual sections, we did, and when hear-
ings were held, we appeared. We favored some and did not favor
others.
Senator DECONCINI. You did participate in the process?
Mr. CRAMER. Yes, indeed.
Senator DECONCINI. Senator Zorinsky ?
Senator ZORINSKY. In some of these clippings you have enclosed, it

was stated previously by some members of the American Legion or
the VFW that the economics forced some of the clubs to give up
music.
Some of these ads you have here, "Serving 5:30 to 8 :30"—they do

not mention anything about music or dancing. What does that have to
do with this?
Mr. CRAMER. We put all kinds of ads in there. These are the kinds

of ads used.
Senator ZORINSKY. You are trying to point out that the music is

played and open to the public and therefore it enables the law to be
applicable to those posts.
Mr. CRAMER. Part of that is because it is open to the public, which

indicates these organizations, some of whom appeared before you
today, indicated they were not open to the public.
The reason for these ads is not only the question of music but gen-

erally the facilities are open to the public.
Mr. ZORINSKY. Are religious groups open to the public?
Mr. CRAMER. I personally don't know of any religious organizations

which would exclude anybody if they wanted to enter a religious
service.
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Senator ZORINSKY. Why weren't their ads in there?
Mr. CRAMER. There is no legislation pending before this committeethat I am aware of which is related to a religious exemption.
Senator ZORINSKY. But they are exempt and you are using that as acriterion for these ads as to whether or not a place is open to the pub-

lic. You have an ad here saying, "Fish fry, walleye or cod, 5 to 8
o'clock at night."
What if they don't play music? There is nothing wrong with any

nonprofit organization raising money selling fish to the public in order
to contribute it to a needy group.
Mr. CRAMER. I am not arguing that point, Senator. We are not in

disagreement.
Senator ZORINSKY. I am trying to rationalize the mixture of ads

here.
You indicate in your testimony that nobody would expect a plumber

not to charge for his services or a carpenter for VFW or the American
Legion. You are aware many services do donate their services?
Mr. CRAMER. That is a matter of choice. That is the whole point. If

a carpenter or plumber decides to donate his services, fine. You are
saying to Mr. Brown and Mr. King they must donate their services.

Senator ZORINSKY. What if the band donates its services?
Mr. CRAMER. If there is no admission charge and if nobody is paid,

then there is no charge.
Senator ZORINSKY. Both of them? What if there is an admission

charge to raise money for a child, they want to pay for an operation,
and the band donates its services and there is an admission charge
Mr. CRAMER. If there is no payment then, and the money is used

solely for charitable purposes, there is an exemption under the present
act unless the copyright owners file an objection to that, so you do not
have to change the law one sentence for that. That is my understand-
ing. In my view, that is covered by the present act without a single
amendment.
Senator ZORINSKY. As Senator DeConcini mentioned earlier, agricul-

tural use of fairs was referred to. Can you cite any specific examples
of where a band or an orchestra or a musical group has reimbursed
your group in lieu of the agricultural group's nonpayment for that
performance?
Mr. CRAMER. No, but I can say the promoters, the people who send

that attraction out, have paid us many times. If you will keep the
record open, I can give you examples of where they paid us repeatedly.
That is a common occurrence.
Senator ZORINSKY. It was indicated there are many contributions

made by members of the music-writing profession as there are by
those who do not have those talents by writing out a check and sending
it into charitable organizations. The difference is that one has latent
talent and the other has overt talent to be able personally to make a
contribution.
The bottom line, I have found, is generally that the contribution

has a benefit to the person making the contribution, and, moreover, it
has some applicable deduction in taxes.
I talked to entertainers myself. They figured it would cost more for

the air ride than the time they would have to give and donate a per-
formance, and therefore they contribute the performance in order to
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write off the airline ticket to go to wherever they wanted to go, any
way.

This is the way they explained it to me.
I know there are selfish motives as well for these contributions, 

not

only in your industry but in all industries. I am not singling out an
y

individual industry.
You indicated that the money we spoke of previously is not coming

to BMI, these large sums of money we are talking about. We spoke of

originally $2 million coming from the charitable organization groups

we are attempting to exempt from the current bill before us.

If it is not coming to you, and according to their records they are

paying for it, and being very suspicious of governmental oversight,

which is what happens with respect to your law, I think possibly we

should have full hearings on what is happening to that money because

it would not be the first time there were cracks as to what happened to

money.
How do you get the money separated between you and ASCAP?

Mr. 'CRAMER. I don't think it is a matter for governmental interven-

tion because the Government is in no way involved. It is a payment

made by the post or the local chapter to BMI or ASCAP.
Senator ZORINSKY. Who keeps the records?
Mr. CRAMER. There is no intervening governmental agency.
Senator ZORINSKY. Who keeps the records?
Mr. CRAMER. We do or ASCAP does, depending upon who is licens-

ing them.
Senator ZORINSKY. The Library of Congress?
Mr. CRAMER. They are not involved in this in any way except when

the legislation was proposed they took a position in favor of this act,
and specifically the way the section now is.
In terms of administration of the act, they are not involved at all.

None of the money goes to the Library of Congress or any other gov-
ernmental agency.

Senator ZORINSKY. Who pays the salary of the Tribunal?
Mr. CRAMER. Paid by the Government.
Senator ZORINSKY. By the taxpayers of this country.
Mr. CRAMER. Yes.
Senator ZORINSKY. What is the purpose of the Tribunal?
Mr. CRAMER. The Tribunal is involved in the distribution of royal-

ties in certain areas and fixing those rates in other areas. Specifically
they are involved in the distribution of cable royalties, public broad-
casting income, and the distribution of jukebox royalties.
They are also involved in adjusting fees for jukeboxes and record-

ing rates. They are not involved in the overwhelming percentage of
activities that songwriters' organizations are engaged in. They play no
role in our licensing commercial broadcasting, hotels, nightclubs. They
have no role whatsoever in that.
Senator ZORINSKY. When a performer or artist is remunerated for

his artistic ability, is it differentiated as to how many dollars came
to him as a result of his music being played in a VFW club as opposed
to "on the air" broadcasting on a radio station or on a jukebox, or does
he get a lump sum check?
Mr. CRAMER. The writer and publisher, as they are paid from BMI

with very limited exemptions, the income is distributed on broadcast
performances. It depends on the number of broadcasts.
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Senator ZORINSKY. They don't get paid for performances in a VFW
club?
Mr. CRAMER. They get paid for it because all the money goes into one

central pot. We use that and we distribute it all. There is no profit.
However, we distribute it based on a formula which is predicated on
radio performances for the most part.
There are certain incidental things which would confuse matters,

but what we do is this:
We don't have a system as yet which is capable of determining per-

formances in the nonbroadcast areas in the VFW halls or in a bar or
a nightclub. To do that would be very, very costly. It would take
far more than we receive.
If we were to license, say for $35 a post, we could not afford to spend

that kind of money in determining what is played there. Therefore, it
is our judgment, until we come up with a better way, that we take all
the money, but it into one pot, and distribute that money based on
broadcast performances.
We do that because we think that in today's market in the United

States, with 8,000 AM stations and broadcasting stations, that a rep-
resentative sampling of commercial broadcasting stations gives us a
pretty good idea of what is played generally around the country.
It is not completely accurate but it is pragmatic and at the present

time it is the best system we. know how to devise.
Senator ZORINSKY. I think you have a unique mechanism where you

have gotten the taxpayers of the United States to pay the funds of a
Tribunal to collect the money and distribute it, as you say, to artists.
Mr. CRAMER. They are not involved in that, Senator. There is a

misconception.
Senator ZORINSKY. They are not paid by the taxpayers?
Mr. CRAMER. Yes; but part of the expenses come off the top. How

much comes off the top of the distribution I cannot tell you the
breakdown.
Senator ZORINSKY. Are the staffs not paid by taxpayers?
Mr. CRAMER. I don't know what the division is between staff and

how much is paid there and how much comes off 
Senator ZORINSKY. You admit taxpayers are funding some portion

of this operation?
Mr. CRAMER. Yes, sir.
Senator ZORINSKY. It is a mandatory collection whether it is from

a profitmaking organization or nonprofit?
Mr. CRAMER. I am sorry that I am being confusing.
Serator ZORINSKY. The radio stations pay.
Mr. CRAMER. The Tribunal is in no way involved in the collection

and distribution of royalties from veterans' organizations, from
fraternal organizations, from broadcasting, from nightclubs. They
have no role whatsoever to play in that. It is zero.
Senator ZORINSKY. What do they do?
Mr. CRAMER. They distribute the money that is collected from cable,

for example. Right now that is where it is. The amount of money col-
lected for the use of copyright programs on cable is paid over eventu-
ally to the copyright portion of the Tribunal.
Senator ZORINSKY. The copyright agency is a collection agency for

you?
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Mr. CRAMER. Not just for us. We got only 4.5 percent of 
the total

amount of money which the copyright Tribunal has to 
distribute. The

balance of that money, 95.5 percent, went to other interests 
outside of

music.
Therefore, what the Tribunal decided was that there was an

 alloca-

tion, 75 percent of the money to broadcasters, so much to 
sports, so

much to music, and so forth, that is one of their major funct
ions.

The other function is to decide how much the royalty right
s should

be when a record company makes a record—how much should
 it pay

the copyright owner.
There have been hearings for about 30 days on how much the reco

rd

royalty should be that the record company pays, or the statutory ra
te.

Should it be two and three quarters cents, a percentage, and so fort
h?

The amount devoted to the distribution of BMI and ASCAP is

minimal. Four and a half percent of the total paid for cable is musi
c.

The rest involves primarily motion picture interests.
Senator ZORINSKY. Where would I go to find that information as to

the total budget of that organization being funded with tax dollar
s?

Mr. CRAMER. I don't know.
Senator ZORINSKY. You do not have those figures?
Mr. CRAMER. I am not involved in that in any way.
Senator ZORINSKY. Can you as the representative of BMI or any of

you agents—you said you were willing to make a $35 a year deal, so to

speak, and there are only four places?
Mr. CRAMER. We did it in bulk so we would not have to send mem-

bers.
Senator ZORINSKY. Do you have the ability and authority to do that

independent of ASCAP?
Mr. CRAMER. Yes. We compete.
Senator ZORINSKY. They have additional fees when they come

around and make their own deals?
Mr. CRAMER. We act totally independently except for certain

areas 
Senator ZORINSKY. That is where there is a misunderstanding as to

the amount of money. You come around and make your deal and

ASCAP makes its deal?
Mr. CRAMER. They are entirely independent.
Senator ZORINSKY. So when you say one-tenth of 1 percent you are

talking about only BMI and not ASCAP?
Mr. CRAMER. Yes. Those figures are subject to confirmation. I am

not privy to their data. Obviously we compete and there are certain
legal restrictions against us.

Senator ZORINSKY. I thought the two were together.
Mr. CRAMER. No.
Senator ZORINSKY. Finally, I would like to make a comment with

regard to your philosophy of a band being paid to play, and therefore
the performer is being paid to sing or play an instrument and the com-
poser should also be paid.
A band can be in only one place at a time. If a band plays tonight

on the steps of the Capitol, physically their bodies will be on the steps
of that Capitol tonight at 8 or 9 o'clock.
However, a composer can be at thousands of places receiving royal-

ties constantly wherever his music is played. That is a tremendous
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advantage and does not equitably express the ability of the human toget paid for a single performance.
Mr. CRAMER. If I were to write a book, my book can be sold in everybookstore and my magazine sold on every news counter, and I could bein more than one place at one time. I don't think you would advocatehaving every charitable organization go to the newsstand and pick upa magazine for nothing.
Senator ZORINSKY. You would be getting paid, though, by thepublisher of that book.
Mr. CRAMER. Not if it is for free. That is based on royalty sales.Senator ZORINSKY. If you were getting royalties based on the num-ber of books published or produced 
Mr. CRAMER. No; sold.
Senator ZORINSKY. All right, sold—not on the number of books read.What if I buy a book and never read it? Would you give me back theroyalty you received?
Mr. CRAMER. No; you are buying it.
Senator ZORINSKY. You are using a public performance. People arehearing the music as a criterion for paying the royalty. What if theysat there and you used that criteria?
Mr. CRAMER. I very much doubt admission charges would be paid.If no admission charges are paid there is an exemption. This is not aproblem if looked at from a practical point of view.I believe that much of this resulted in misunderstanding.Senator ZORINSKY. Thank you.
Senator DECONCINI. Has your organization ever considered a blan-ket exemption for charitable groups?
Mr. CRAMER. I have been head of the organization since 1968 and Inever considered it positively. In fact I would take a position to thecontrary. I would be opposed to it.
Senator DECONCINI. You would not recommend to your membersthey be generous enough to give their works and their talents to legit-imate nonprofit groups?
Mr. CRAMER. For the reasons I have indicated to you today I wouldsay it is a matter of individual choice. If an individual member wantsto take the money he earns for performance of his or her compositionand wants to turn it over to the charity, good for them. That is theirchoice, not mine. I don't want to be in a position of dictating to them.Senator DECONCINI. Do you set the policy or would that be a mem-ber's decision or a majority of the members' decision?Mr. CRAMER. As to whether there should be an exemption?Senator DECONCINI. Yes.
Mr. CRAMER. It would be a matter I would take before my board ofdirectors.
Senator DECONCINI. They have the authority to do that if theywanted to?
Mr. CRAMER. I think they could. I don't know what the reactionwould be.
Senator DECONCINI. Are you aware of precedents in other organiza-tions where they perform and do services for certain charities andthere is a policy such as the Fire Fighters of America, unions, andother organizations?
Mr. CRAMER. I do, too, for the organization. When we get a requestand they want to use music in a commercial, and it is played, we do it.
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We do it for announcements made by many charitable organizations.
That is different from here because in those cases it is different from
the cases we are talking about here. Musicians are being paid and we
feel we should be paid.

Senator DECorrcim. The board of directors could consider a blanket
exemption for charitable groups, veterans, or fraternal groups if they
wanted to. Is that correct?
Mr. CRAMER. As far as I blow there is no restriction on the board.

They can decide whatever they want to.
Senator DECoNcim. They have not done that since you have been

with them?
Mr. CRAMER. No, sir. In individual instances we have granted per-

mission wherever requested. No question whatsoever.
Senator ZORINSKY. Would you have any objection to the nonprofit

groups, such as we are attempting to exempt in this instance, being
considered the same as the agricultural groups in this law and your
group be paid through a promoter? That would leave them out of the
bill and they would be exempt. However, the promoters getting their
entertainment would be subject the same as the promoter would be in
the agricultural example.
Mr. CRAMER. The situation is not quite analogous. I would think

about it but it is not analogous. As you heard today, we are talking
about small organizations where they have weekly performers, Satur-
ady, Friday, Wednesday night, a couple times a week, using local
musicians.
In most instances these are not big name acts brought before the

local groups.
Senator ZORINSKY. There are many small fairs.
Mr. CRAMER. Usually those acts are brought into the fair through

a promoter. There is no practical problem there. Where you talk about
six people playing or three people playing 2 nights a week, it poses
a practical problem.
I was careful to say to the chairman that the section poses no prac-

tical problem. That doesn't mean I like it. Since there is no practical
problem now it may pose a practical problem if it were extended to
the situation you suggested.
I have not considered it until you posed the question to me.
Senator ZORINSKY. Thank you.
Senator DECoNciNi. Mr. Cramer and gentlemen, thank you for your

testimony and for helping me understand the problem far better than
I did before we started.
[The prepared statement of Messrs. Cramer, King, Levine, and

Brown follow:]

PREPARED STATEMENT OF EDWARD M. CRAMER

My name is Edward M. Cramer, I am president and chief executive officer of
Broadcast Music, Inc. (BMI), a non-profit operation representing some 60,000
American composers, lyricists and publishers, located in every state. BMI's main
task is to collect the royalties for these thousands of affiliates wherever their
music is performed around the world.
On behalf of BMI, and on behalf of our 60,000 affiliates whose music America

plays and whose songs America sings every hour of the day, I am making this
statement in opposition to S. 2082.

S. 2082 would exempt "non-profit veterans organizations and non-profit fra-
ternal organizations from paying royalties" for the performance of music as re-
quired by the Copyright Act.
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Senate Bill 2082 is more than a piece of narrow special interest legislation.
Leaving aside questions about its constitutionality, its enactment would create
serious precedents which I'm sure its well-intentioned supporters did not have in
mind.
Simply stated, the questions its raises are the following:

If the organizations can hold dances and charge admission, but don't have
to pay the owners of the music they play, then why can't the owners of the
halls be required to furnish their facilities rent free?
Why can't these organizations require motion picture companies to furnish

films without charge?
Can they go to the local newsstands and bookstores and demand free

magazines and books for their lounges?
Should they be required to pay carpenters or plumbers?

I give you these simple examples and it takes little imagination to expand the
list, to illustrate the basic flaw with the proposed legislation.
The composer of music and the writer of songs is a creator. What he creates is

his property, just as the machine dreamed up by the inventor is his property. The
patent law protects the property rights of the inventor; the Copyright Act pro-
tects the property rights of the music creator.
If this subcommittee votes to take away the property of the song writer in

order to give fraternal and veterans organizations an exemption from royalties
umter the Copyright Act, it will be voting for discrimination against those
Americans who make their living from the music they create.
This bill does not provide the fraternal and veterans organizations with a

broad exemption from paying the musicians who play at their functions, from
paying for the other performers and entertainment, from paying for the liquor,
soft drinks and other refreshments, from paying for the utilities and the cleanup
costs.
Only the property of the song writers is taken away, without compensation.
As a veteran, I believe that the veterans of our wars are deserving of bene-

fits because of their service. However, this legislation has nothing to do with the
service of veterans to our country. Certainly hundreds, and probably thousands,
of the nation's song writers are themselves veterans, and except for the few
stars in music performance, most song writers eke out a bare living from their
music. Should this subcommittee vote to take from one group of veterans and
give to another?
Hundreds, perhaps thousands, of the nation's song writers belong to fraternal

orders. Should this subcommittee vote to take from one and give to the other?
No! Of course not!
What is this royalty we are discussing? We are talking about a small annual

fee from each user of the copyrighted music, made even more modest when we
negotiate a national or state arrangement with each of the non-profit organiza-
tions. For this small fee, BMI issues a blanket license for the use of all of the
music of all of its 60,000 affiliates.
Congress has already given intensive thought and discussion to the issue raised

in S 2082. Congress debated the issues from 1965 into 1978, when the Copyright
Law was enacted. Congress specifically eliminated the copyright exemption
given for "non-profit" performance of music under the original act of 1909.
In considering the new copyright legislation in 1976, Congress found that the

line between commercial and "non-profit" organizations had become increasingly
difficult to draw, and that there was widespread exploitation of copyrighted
music by so-called non-commercial organizations. Attached as an exhibit is a
sample of ads by some of these organizations inviting the public to attend
their functions by paying an admission charge.
Congress found that many of the so-called "non-profit" organizations were

actually getting an unearned subsidy by not paying for the music they performed,
and that the "non-profit" organization should pay for music just as they paid
for all other property, for all other goods and services they used.

It is important to recognize that the new Copyright Act already provides an
exemption for non-profit organizations—including the fraternal orders and
veterans posts—from paying royalties on copyrighted music. These organizationscan play all the music they wish for free, so long as no admission is chargedand so long as no compensation is paid to the musicians, or to the producers orthe promoters of the affair.
However, if the musicians are paid, if the promoters or producers are paid,then, says the Copyright Act, the song writers must also be paid a royalty fortheir music.
Surely this is fair to all concerned.



60

t MTC serviv.,

•

,

77-1,71" -• •M;i4r.lt IPA, • ' „ uç
; oin.ething gx aturdav,i0tt,113t1u.'"

4
(if 'ex• 

k( ,

;.LAYSORL".The2Elki"'• .:•., 
HAKE itoqlm Mona Haag'1•• 1;4 Vrc

.;.

'
I 

. •
'Su

••-% to r,itt Arnol4 Laria

.1?; vp, . -A •!olibyleil§ertillanil,",,J
•,•• , •- , •• • • tr•

.;
MEATB4LLSOPPER

THE tifyi:icDpi.,..vAlgy,-':

CIuL
• Tuesday, Feb. .2.  

rican•Legion• •

5*r*Inpkt 445

t*. P•r firson

V1141./.'bPENTOTHE OUBL!c44

1 iris ty1444.:1 ;

• 3110:' ltrrilied SupijoI Ttck.ts34 rky
VOR RESERVATIONS

ELKSLODGE
230-7456

N. Hwy. 71 INIIImar

• •••'

Q,11ProlimPWRIIMmilkillrld717'1!"."7,
-

,;;,i, , ,,,,,.,- ,,ri :! ti. ,i: .1,•,- „ ,I o 4,,,,xario

•

•••••••;.' 
1•
1'1 ••"”,01;.,•C

,
I •

• , -4414;i

, t ,
a 4 • '

liff° ' owilroars, ',,,,-
...79,1,1 .,.,a.,..Eve artyP 

.
%-ot-g..1.01t.: ..!$.;f- -!-,ifii

•41Sieatis for, i
t•iO4,c,. 7,‘eti*I.tit.t. (111311 I+ 4400 pent) P
11 ,4. ,r3, irAiii ay. . law": • :'' - - , . 0

( at, . . •1.119r,1114,:.4 .ti4V1,..... • , ,.., ...,, ,
.0,., live Music ::,-J!. • 3!«:. •: ;',V4pet,E4

, "AV

1 9.1COuntry A ires!!. iL.O.A-16• , 

''I'
r....,-..-J, .t.

IP .1

00

Tabf• risievations till 91011 

aeon VI!„ fto
44" ?P

•
al ,9066 Iltn•e‘

—AntiffinMoielr



61

.examstammoupiraam1•.....0.
,Ixotowl,p04,v,ry wenie

; f

Blooming Prairie, Minnesotait• • •t

INN C

gad

rEA
.j:401 4,t1'.;,
,
1--"nf ()inside On Clubroom Grill',

Serving 6:30 to 8:30,,P.M,

1:P'1-4.1 THE &VV. D'14-$',..c.:!

IDINrHji
Playing from 8:30 p.,12:

THIEF RIVER FALLS TIMES
Pimilnpten Cs. I

SEP 1 9 1979

• t • "Saturday,
4:- 4". ;1051”Yt4

n.Thel

4(01,

1 T
"

PPtNING

*FRI; JULY 6*
RRYS CONCERTINA •

BAND

;.SAT., JULY 741.14.
ni ANNIVERSARY', • ,

DINNER FOR JULY
Wont wt. Ann,u,n, le hi, WI nein •
Fla Owe AIT rg, T1111 by lryT

•

..Saturday l :, ,
..; i:September45%

14 Mu* bx."

American: Levert:Quizti Eden Valley; Mn. '

MNA Clipping Bureau

HALSTAD
VALLEY JOURNAL

SEP 1 9 1979

;,•• *4:3,

ne(
THE FUN P

h 0 Ily'VFV
OarOng from
to 1s00
•

Saturday, Spptemberi.22.; 
DANCE TO THE A411PC or

- ..•,.-1SA.T.'" 14: ▪ 4:1;44

EADOWS'f
Celebrate thcnarrest season; by relaxing'al se,VFW Saturday ovanIng4veryone will bs Minh.

- —4

WedneSdayr4ePt.2 ; 4

WIZARD'• ti4tok
' tIROCK,ANID ROLL

Five Guys and A Gal
' Fro, Keg at 8:39 p.m: 1111N•
ATTITUDE ADJUSTMENT PERIOD: hry,thii
...4;1"-7,•-•:64.:-5:00.7:00 p.m. ;: •
DIIr-IIGHT EVERY NORWAY: 4ad:.: ddols belt lib

• "E :SHELLY YFtVt.1•••••1, ,..r. , .



I Licium
ENTERPRISE-BULLETIN ,

I SEP '18 1979

HASTINGS GAZETTE
Dakota Ga.

SEP 20 1979

'SAT •IEPT.;(22 
'D L&. TiIi DRIFIgRil.'

. ' 
ei 

1 4 • t,
.'"Ftd91 Or smilixi ia mitsiloke, fei i.• '-,..-klatytietlesaisiRosmtustrer

Nit.... aublieurc
.fr,htirffi'342

VF4Wo
4.••• —

sB.vi.
.1̀,4 As* _ M

:.;',...American Legion. -,.- .!,
'Post 47 Flostions,.

FRYlisti , MNA Capping Bureau
HOWARD LAKE

HERALD

SEP 27 1J/L

ALL YOU CAN EA,T,13, . ,
children 'der 2)$,

!
. .-• •.!, • 
rak OUt:olic)ars' lyailabla at $3.7B• 7;1

.14 . •
0 Vtitiisilliiirt; HaltingsrMN '-‘1437.91.1ti . .

il..a7A a!FdaYt. SepYll & 22f. 9-Ia't
II ,I la 061 ..-. ,

arren VVeaver''o

J4. it Attention Membersi:'
, It:ft tr Initiation and dinner 71'

6 , :Saturday, Sept. 22nd 6 p.m. fr

, • ,

AUSTINDAILYHERA.LD
MRRST 

c 

bost,1
11,4!.LODGEI?tiliso
L.
;
,
1111 oar.51

, • -
Sirving 

PEER

6,3Ci - 10.00p.m..
1

SAT:, OCT. 6 • :
• Donee 151 2:45
IIJUST COUNTRY'
111111111111111111111111.1



&Mrs.QonGoe
25th Wedding ,
Anniversary ,t

DANCE
T VFW • 

Wabashiit

• The RitYthntil l• 14;* *****.A

Masters .# *."ci

SEP 1979

WEEKLY SPECIAL

lions Club Parties
EVERY. FRIDAY RITE...

• • —I r

SAUK' fi•
CNTRE'4111A1.1-, . , • 'cot

ss, s
tFAI ONT• t.,44:,
444,EGIONst.4„,
,4 !V•i ' .; ...t i
:n Saturday May 12

4st: Jdhn Vianney

'i PTA !lance ;,,z'•

4 '

L BEN POWDER:..
IJIT:43AND.,'. 

4.14aIrment Junlorito
yBas tall Benefit

.ft.i.sla .13y '
tBAK1N POWDER
';..i:BISCUILIAND•t
• Admission It door

, 

jINRMPNT',14)41

iiday,i1ty 81f AM.
'

DEPUTY D

op 

D,
b

r
Nelson

'Pure Pralrin PAO.

saturday, Oqto e

e-411 '...01hecRoa4rutinessi

For; •It.
Coralle Tommendk
' ! &
Jay Farkas

; Music By
POriftwood";,*

Saturday, Sept47$0, 9,4•• '!`• 4E4
,10.,

Gary Legion Hal



64

4', THEY ARE BACK i!:

THE . V.F.W.- LITTLE FALLS.
pool now be serving 1,-;';,'k ,,.• ' '

, ,Steak or Lobster , ,
:Fri.,Jan. 1 l' '- Basement; - Club

t

,i ,, . • .5:00-9:00 p.67, 

Come on down'. Be a guest
Reasonable Prices vr,s44' 4iis

lysic 1:00 p.st,-1;00 Lip., Cortry folicateery

Fraternal order ;

of Eagles;• :.;
Elk. giver 32

324 RiiiirpatkOrli.ni 33,

COMING EVENTS

..tuIr12 Jai; Session, 2.10 p.m,'.Public Invited. +• 0, • 
July u 7 meeting Member‘only.

Jult pa y Anniversary Steak Fry and Dane* ,f• ,44.: em, Leo Alexander Band — Public invited, .
arlIum•

WEDDING DANCE
honor el

;,. Badoara Fostveit and Layne 
Blastill -fl

.• Saturday, October 20, 1079
8:30 p.m. ,

AMERICAN LEGION CLUBROOMS

Fiew R,Lniand,-Minneiota

I Peer me 
4.

Aazeryons Welco 
_

..,9alendar of Events
at ,

COSMOS, Legion
!Club
Wed. Oct,. 24„

iSteaks, Ribs, 'Shrimp

Fri. Oct 26.
'Chicken & Fish I

., Sat. Oct., 27
Wedding Dance -

\Ilan, Stanton & Jeff /W
ickland

Band 
Happy Rangers

teekfry Every Wednesday
Serving (1,11p.m. .•

For Reservations fOr Wedding &
kikniversarY divides call 877-7

525 atter
4 p.m. • Catering Available

 Na.

• II

-1LEGION.CLIJB MAPLE LAKE7

SATURDAY, ,OCT.12C
t it •,

•

353 U.S Army
Reserve Unit
4#11litarielei

Opento

THIE
‘,*

by,the flarlandery,
• 14f,w.., '*

-116% At' 5hwx• 3 ,

in&NCING! !
lEvery rirt.p Sat. niW.
NtIlYtime.- a.ory
wattfx,4mts.15II!

!!Pe" I. .•

1314 1406.44. II

t,

IL



65

,Saturdari t;'2
nu 71 tci )14pri.! DAN,C hAUR-.. X,. •'••••'

Ferdie 8, Knights of Rythm!y! 
HALLOCK,EAGLES,. HaIlock, Mn,

843-5801 •,
• -• • '

SAL -1

MNA. Clipping 
Bureau

PERHAM
ENTERPIHSE-BULLETIN

IL.. .5
• ,

t.SEP '-•-

A

•THIF - RIVER FALLS TIMES
•0 g Pormingtu Co.

SEP 1 9 1979

JAIRMONI
;• LEGPN'''

rfrif(yiedillnpapc!,.!:',
_,....ti„r"-7-- -7 ri , ?7,1 4 . .

MNA Clipping Bur!

DULUTH BUDGRTI

SEP 2 0 19)

t.: VFM13714,::- ,III,!tjt(R1.7159,.. .':4' " Clubintottis -
ROBERT tearTin".? , i ' fltd,gy, Sept: tiari

1MM W. &tor* SS. -
, i ' 1 I. A • : i • •• :. ••• l . •:, i

Mink BY •:', ,..t, • , 47, pimp), t.),,1
•: ,!`' •-_.- : , CO, UNIFU SIR r.1 -. -  Gcislii)hteis.0.4' ks.‘ Sat., •Sept. 2244= ,4. .0;!opem SIX Public '. 1 , k m

54p.m. ..1,

' 
,.1(?rime Ribt
',,F:t„Sa lad Dep.,

-1. '•'. $6" '• '...

Donee 94 I's
,,„ 4 j'iGene;Frel,41'
fa .4..e.4.s.,•.s4:;•••4I  i 

American Legion
David Wistail .

• . NOrr,4,14:f. fr!!!!.1,17,1r‘s! ,A,,. t1.:., 
:.6.„:.... pits:I:host ii*:;:

LEGION''' 

. t, : ‘ ':•-,28 .., ,t;

W. 'Superiors

,.,-Li110 M9SiC-

tf' i'll'''I AMiRICAtil,' !;1 444. .

,..

..POST 117 
kr?tiiday-rl.: .
September us.,thi.e River Palls A. '''',. • — y 4' •!'. 'r , , ,:.' 'fMike MeyersFr1..Sckt, Sippt: ;1.g21:r '.''.

• ."Dave
- •

Featuring Jerry Peterson cin.cf,fits
Elvis Impersonations

pt SEPT.2 ,,,,,,, ,,,,,,,,,, „.a ' 1
foe ec.'D L& THE pgifTERsr.:4°,,,
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RECORD,
EAST GRAND FORKS

SEP 27 1979

Fine Dinin
o. . •

Make Friday ancf Saturday Evening
„ an Occasion. Then Sunday Morning!
Stop in for Breakfast. For the Best i
in Dining, in a idtarraploaphere,

US. • „ -•
"44i..•

'411AERICAN LEGION
posT 157

'Gaud orks '

)rw.msNz,'`i's"\\ '‘'.'N'aZ.Al\IVANA111111.VililiTTill 

*k.

)1̀

;E-MUSIC
'Saturday, September 22

' tiff Icoliritryi,

9 p.m, —1:09 alp.,
,

t.Westbrook V.F.W.

MNA Clipping Bureau

EDEN VALLEY
JOURNAL
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6, ...a, .4

,
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Wed. July 4_CLOSED

H. July 6— Annivprsary Dam
Mr. & Mrs. Harold Kre,rle
Music 13y; Happy Rangert0

Sat. July 7.4 music By:
pick Bisecpol

Mon. July 9— 4

Legion Meeting

Steak Fry Every Wadnescla
6.11 ..01:

F Wedding di
e call 877.7525 iitt
Vng Available -

Ct I er 3,41,..
• ' .tctive sic

::-.Friday;lepp 28-7 
a" nait
• '4 Dance (i,eonds):• Ao"

,uea; -
Grande Sentral. Stationmu
The Mello, Tones

Sisal and 'The
rande*Otrat'Slatio
. T'T,!IE NEW, EDO .4.4401.

nOrkaiLegion"Cl
- 

' eb- amaimuielmemennueloweemeweiele-
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r :Polka ,,;r'!....,' Fest-;
: Aug 12
VFW,Club
Luverne; Minn '

if Bands playing plus
LITTLE 'JOE •

130? Onto. ii.env•

•tZL... •
; ?I. ,t •

Open to Public 9 pia.'

fi,  . Friday,
i September, 21st -,

Music by .,

• ''•''''' '' 'The, Bradley's,-...%-.‘..,.. .. '., ',...,Americani.egion L Club. 
-'041 0....-t Eden Valley, Pilo. - it-. . ,
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• 
U.V.;'..r.

HAS LIQUOR. LIQUOR; LICENAE;, , .,..„ 1
h•t, ••* OPEN 3 TO 10 P. 4 , ,•• of :ty;i i4it4- 

il,..10NDAY THROUGH WEDNESDAY.;"'"
THURSDAY 3 70 MIDNIGHT., •

16 FRIDAY 1 P.M. TO MIDNIGHT. ,
r' •

IS-HALLOWEE.N_DANCE ,--,„4:••
..5CTOBER.27,(01-PEll y. 0 THE pUi11.1 •*

44 .....10.00 411. . , -,i - 4, , •--____. ..... T,..a.r; ..„. , 1,, , • , . ;At 4,43, i , : 1 t. aP/442 , ,Ni of • ,• ' ..4 • .. 1:. 1..!

... 1 'Ill AltA -Pi 11.341 ''), It '. V•••••.' a ili, 4. i !i 1 -..,•• •. • ` i . i , I f ..

8 oi.-111beye - Charcoal Grilled •,,' .,"1.',.,`•
.•

- . • 1 ,1,4:: t ,,:. .-,'i q,,,,,:-. . , .. '-
Eve ry o n e 'Welcome", . ,.-1 . , f , . ,, ' Donation $8.8D.

Sherburn American Legion Post No. 456 '1/4

e. • :

-fWilt:t o II: P.44.

[la ,$QUAD BENEFIT

•• 

9' ;ft
•

, 2

IrdaY AriI,21 ."•

k COSMOS LEGION
CLUB ..;

24 t.4* I Steal. MP, Shrimp

FA. Septa&  "   .Chickim Fish

Sat. Sept. 29., .  Wed4b. Dance

1.1 0°6 &

far Wedding & Arral.Mimp
paw", Call 877.7525 afiler I RAIr
" Sipe.%

---f4411111111m.„2.
• "

•

••••
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COTTONWOOD
courrrY crnzEN.

WINDOM
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me out for in evening of-,funI1
1,45tur CfrilnkFlOom Fenturen:,

' Chicken
tSeafp9d

W. Ai 04,14 64;iSf"it'i ODMdUIOOA

.4W100m0.egio.p. Bar A§uppir Club 
514-04,Pc-re..-

^"gan MNA Clipping Bureau

MONTICELLO TIMES

SEP 261979

MNA Clipping Burns

ZUMBROTA NEW

SEP 1 2 19";

VFV .; !•
9r4.' I

' 'MR. & MRs.'
T. e, BORCHARDT

, music by; P!.

I3AKIN POWDER
BLSCUEIS .

• Public invited
40 One Under' 19 elkwir

.! • 1;r:

mnunosems us essimmommoomm
...FRI.-SAT. -SEPT: 28-29—''

!,, ' • • IN3
. LONGHORNS • ,,

BECKER 
:AMERICAN::

Back-To ,School;Dance
Ws THEME (iANCE

ispoi..ted.by Ike Jiiyeet Wellitra
1, •

at Zumbrolicy F . •• .  b

ept. 15, 1979 9 p.m.-1 a.m.
'MUSI( BY: DJ. JERRY MORROW r•• " • ''" !".•••
r;,..,CONTEMANOPRIZESL. st,

t —Limbo—Bubble Gum tilowingLSpotlight Dan•
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ash each) • r
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FAWN,
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,;• • r
,7 WEDDING

DANCE ,
,• Nang; Lenor

Greg Nelson

I Music by!

• 
!.,

WIN POWDER
BISCUITS ,1

'A...Open to pubip
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Musicbj
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TEAK .H1FRY.f.
(Every Saturday night incept fintbateleagybe the "

"SATURPAIrit410101r:: Serving 6r00-9r00 14.
choke Of; * Pork Chaps

Req"ptss * T4Ofie 45'

11:47;44671 Ls • s! * .1titlye
11NIELCOM

:ERIDAY RoSATURDAY''''' '
' OCTOBER 19 it .20 

0441 .1w;*:::s4.4.0 •

•

•

DANCE SCHEDULE FOR THE

NEW RICHLAND AMERICAN LEGION CLUBROOMS
FRIDAY, AUGUST 3
Ross & Weyhrauch
Wedding Dance
Melody Men Band

SATURDAY, AUGUST 4
Russell Fette & Debra Gelloff
Wedding Dance
Count! y Cadillac Band

THURSDAY, AUGUST 9
8:30 p.m.
American Legion meets

FRIDAY, AUGUST 10
Open SATURDAY, SEPTEMBER 8

Krogsgaard & KathNo charge for wedding or Wedding Dance
anniversary dances C.W. Express Band

FRIDAY, AUGUST 31
Jack Hargurth
45th Anniversary
Andy Lawrence Band

SATURDAY, SEPTEMBER 1
Schumacher & Smith
Wedding Dance
Melody Men

SATURDAY, AUGUST 11
Kelly Routh & Lorl Amley
Wedding Dance
Melody Men

FRIDAY, AUGUST 17
Rlemir & Johnson
Wedding Dance
Mr. & Mrs. Country Band

SATURDAY, AUGUST 18
Spooner & Johnson
Wedding Dance

FRIDAY, SEPTEMBER 7
Jeff Thompson & Pawn Hendricks
Wedding Dance
Larry's Concertina Band

THURSDAY, SEPTEMBER 13 •
Legion meets

FRIDAY, SEPTEMBER 14
Open

Legion membership Is due

SATURDAY, SEPTEMBER 15
Neal K. Berg & Kahnke
Wedding Dance
Freddles Concertina Band

L/31,,, A e•crerci r.,1, 01.
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anti, -Friday; August 31
Sherman Swanson Band '

;,i..Torkey and Dreseing Dinner Sened
tridaieAugni4111;4''

from 5 to 7:30 Per puts

fahrrdair),'Iteitortsborr., Vt?.
' Olubber.:Band::

• Post 3979 -=';Eietions WeloOmel
CLOQUET IfFW'CLUEI

219 Arch Streetire Cloquet
 oo
ELNIORE EYE

SEP 2 7 1979

rDAN
SEPT: ,2 9 vE

"HARMONAIREV
thru Ttfur'?

'• Sept 3.2 toi2 p m I '
'.kITCHIEP4OPEN FRIDAY& sAruRo vrb at P

\11',..Ohlinillgt.A1141,1LED • • --

DANCli

Err,: 11,r1.41.
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, BUIDEW
1174191a ji

Illonthly . fish Fry,::, 1.
- i • , 

Friday, Sept. 28, :1979,.., ,I, . .. i,,, Serving 4:30 to 1:00 p.m.
„.

Wallei,koli ErickionPermderitin Legion PcDEEILN00., ...,. 44.;

:, f.. p.,,,,. 4 • . . Om per Pilri011—$1.15 dillth:en undi412'' . t '4±''''''''' it,s1
::' ".0r6,"-Xli, • - (..



r.•
PIEIRE RIVER PALI/ TIME81

Pennington C.

SEP 1 9 1979
,t.„

e ,  
‘a08 • 'i•1I • • !:,
NIVERSARY'
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Saturday, Nov. 3

Legion Post
Benefit Dance

• • Music by;

SANDY .LEE •

,„:111E.VELVETS.
Open to Pubhc

Admission tit door

..,
r i 16th ANNUA

R1EY,z14.111t,:,,,,'IT. t .
'13ARi-B-QUE i.'-',:'‘

..;';..: Saturdays:- Sept: 15tIrh
,t the Plpestonoyn71,Pub„: 34 i I,.7, f 4,, i„,,,-, fr. 5.. , I, • -

1 f SERVING 5,10 8:pim
AuItsG'ö724%aO.

EVERYMVE yEkiiW,EiCoM
*-- ' -±:-' ---;- •;V-"'".••"1'!'.''.?5-411:
DANCE AT 9 P.M. '., :.#!.

DAKOTA COUNTRY '..iven
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Legion Auxiliary

• FAIRMONT ,
;52„

1-'••,•'. Saturday, July 22 ;
' 0). • ,

WEDO1NG DANCE
Kill Baumnoetntx ..t'n

8040rIler •

•-•

YflE

•

• e. UNE .• .•

••.( Open to'Piibila /

• •
..at • ' t • •

• '10

-

teak ',,Fr
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• , 8 OZ. Wheys

- Charcoal

$6.00 Douala.

MNA Clipping Bun=

WABASSO STANDARD

SEP 27 1979
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4.,11...1kflYvkl".."-11:101Vi.,..t

Sherburn American ,Leg•

• Stea
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‘$ .1̀4 1'1,11
.10 Oz.libeye 9•
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lkegf?1•01
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Jor Reseriationsi

•,;!,'.Cal 752-8885.
ress Code In Effect
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'Lladenvood-Nelson,

Wedding Dance I

.DANC
Pc

WEDDING.DANCE ;• ;•
144 Sept 28

ifEFf Kremer.3,14-1104‘PlOx:
Music by the Cards '•'

r••.  ̀• • ' '
, BENEFIT DANCE

Set.,'Sept.

, Lumberton S'ic:tinerie Club r,

Music by Country Express

;'•• dross 4oChi' 4ffeet

1. No blue je grit te,Yeark )acketa •

,.,‘,2; No ball feet

„ 3. No bare zntartffs; bairn be
ak,
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tt.

:•• 4; No pert of U. S. Armed 
,;•

, Tomas arifon•a„

5. No shalt ebotu• •
6. Thin tells tsfeked f•

7. Perroaal dress pnia,be weer!
awl due at all dm.i

•e•,:;:r It!' •

aridategloirTIM
iewirmr.: Car iny,yeln

41
DANCE

.1,{,:.Sat.,,-June 30 ,
"Majestie Mu4ic. Kings;

'EGI„oh,. .Polat 328
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Locations'
NFAArliallroon-..„-ii, Musi c

,Blackie 8, the ,
'Olueboyl ,

, .
kt.egion Ballroom
,

Music Br

,Ozone Rangers
Th.JacksnnVoluntuø

8:30 P: m. wishes to thank t '

• t",, for its support in

Steaks. ilbs.Starisni-

' pecIalfl.ken& Ftsh "Nile"

, • l• Band "Ravens" ,

Dee. I . 4 '.. Chili Slipper Nile 5:30-9 ;

AVadding Dance Mani (Bann -Gaylen Inselmsnn

.Banfi -;" hie t:47.:

Ifie
Pm Reservations for Wedding & Anniveraary

Dances, Call 877-7525 after 4 P.M.
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WADERS PIONEER JOURNAL. ,
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p —apt r A .12...._"ftrorie.

00.7000,

4:PY.:A

FRIDAY)
Sept
Turkey

-

*, Sh rimp 41'
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•
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- 4

Dance pluTtt 8:15

 'VFW Post. 3922- 'Wadip.

d. tri

'iday,.Sept;7.
.ptiate to

heIhree,of Us, 
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1

" BASSETT
AMERICAN LEGION POST 11 •

Proudly Presents

BOBBY ATKINS AND
. COUNTRYMEN

FEATURING

TOREY
Singles S3.00; Couples 15.00

8 Oil 12— Every Saturday Nite

10:00 — DRAWING FOR RECORD

ALBUM & 4 FREE PASSES

11:30 — DRAWING FOR $10.

VFW POST No. 4631
,Chatham Heights Road

DANCE
Rock 'n Roll and Country Music

...,' By RENEGADE DEMOLITION
4' 2 Cash Jackpots — 3 Free Passes and Steak Dinner

Given Away Every Week

1.1t

ill ."" ••••r

.: •
Al tea
Western Steer

Family

STUMM
. • Hoy. 210 S„ 630 11 MortIns.,Plo. Vs.

(Neu,. K Mort) . • •
Open Sun. - Thurs. 11 amt. •'9 p.m.

Fri.& Sat. 11 am -TI p.m.

FOR BUDGET-MINDED PEOPLE!!

CHOICE CHOPPED.

LB. SIRLOIN STEAIU1/ft 
..I.—s—

laked Potato $ 1 99 ̀'•
(Or FF)

Large

Texas Toast

Special Good Fri., Sat. & Sun.

(tift tedi C.4I‘\ 
W 

(.!ft
%7 '(;11VMVO,

TALK OF THE TOWN
Friday Nlte

Seafood Buffet
New &lead Clam Chowder
X Item Salk BY .
fried Shine .-
Broiled Trout
fnei Oysters
Shrimp Creole
Fned f launder
Com Fritters
Fried SealloPs
Baked Potato

. 1r7ch fned Palates 62

' All Ypir Can
Tails

Milne Is 10.3.S0

5:30 P.M. TII 1:30 P.M.

Party Facilities
For 200

Saturday
Prime Rib
Buffet

New frglald Clam Chowder
' 30 Item Sala i Bar

Prime Ribs 01 Beef
Sliced To Order •
Fated Chicken
Baked Lasagna,
Slredish Meat Ms
Rice Pdal -
Baked Potato
Oven &wed Potatoes
Gorier V4getahle 725
ANT.. Cars
him

Chain isalw 11, UM

6 P.M. MI1:30 PA.

AL GRODEN'S

DUTCH INN
Collinsville, Va.

GUIDE

Sunday
Buffet

FaCICA One Scup'
Help rcursell Gannet Salad Bar
Steamship Round Of lief,
Sliced To Order

New Orlers STyle Stevie Creole
hest a fried Clicker
4 Vegetables
2 Potalres
Asserted Frey time 75

All Tros Care
T. bri
Mien Valor 11 ,2"
12 Biwa 111 3:110 PA.

Regular Menu .
Also Available

•
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PREPARED STATEMENT OF FRANK PEE WEE KING

I'm Frank Pee Wee King and I'm a Country songwriter and one time performer.
As a long-time member of BMI, I've written and collaborated on over 300 songs,
songs like "Tennessee Waltz," "You Belong To Me," "Bonaparte's Retreat" and
-Slowpoke."

I've always been proud of Country associations and I think that Country
music is unique in a number of ways. First, it's the world's most popular music.
I like to think that "Tennessee Waltz" is not unknown in Ankara, Mombasa or
Bombay. Country music fans are the most loyal and supportive to be found any-
where. And Country music boasts a great number of performer/writers. I guess
we all grew up close to the music. I know that as a boy in Wisconsin, I was
fascinated by my father's concertina and accordion—he was a polka player—and
I grew up learning to play them.
Any number of Country figures write much of their own material. Take people

like .Willie Nelson, Dolly Parton and Tom T. Hall, for instance. Often, the public
only sees the performer, but the base is the writer. Atlanta publisher Bill Lowery
called the songwriter "the gem" because without the songwriter there is no song.

That's my point, gentlemen. While we may be performers in your eyes, a great
deal of our income is derived from the use of our music by those who feel it is a
happy addition to the business, the Saturday night dance, or whatever. There's
not a songwriter in the world who isn't happy knowing that his song is known and
loved and sung, but like everyone else, the songwriter has every right to be paid
for his work, even after he or she no longer travels as a performer.
Put yourself in my shoes. How would you feel if, at a social function, you heard

the band play "Tennessee Waltz" and realized that although the bandleader and
sidemen were being compensated, the law specified that your contribution was
free. It wouldn't be fair or just and speaking for all songwriters. I must voice
opposition to a proposal that will curtail income through special interest
legislation.

PREPARED STATEMENT OF IRWIN LEVINE AND L. RUSSELL BROWN

We are the writing team of Levine & Brown . . . Irwin Levine and L. Russell
Brown. We're both affiliates of BMI and natives of Newark, N.J., and you prob-
ably never heard of us. But you may know at least one of our songs: "Tie a
Yellow Ribbon Round the Ole Oak Tree." We both started out as performers
(Levine as part of a singing duo called The Naturals, Brown as a soldier. He
joined the Army at 18, learned to play guitar and wound up touring for Special
Services) but today we're songwriters and publishers of our own music.
We started writing together in 1970 and we've had success with songs like

"Ribbon," "Knock Three Times," "Sweet Gypsy Rose" and others, most of them
recorded by Tony Orlando.
As family men, we're concerned about our children and their futures. We each

have three youngsters and we look upon the income we receive from the per-
formances of our songs as a guarantee that they will have some of the things we
never had as kids.
If our songs remain popular, we may even be able to help out the next genera-

tion—our grandchildren. They haven't arrived as yet, but we'd like to spoil them
when they do. Unfortunately, we're songwriters. Thinking and planning and
putting something aside for future generations would be perfectly reasonable and
even laudable, if we were manufacturing bricks or merchandising a line of
housewares.
For songwriters, however, the rules change and the misconceptions flourish.

For instance, songwriters are thought to be inordinately wealthy and even a
little greedy about their copyrighted songs. First, although many songwriters
earn a comfortable living from their creations, the vast majority struggle and do
the best they can. True, they do jealously guard their copyrights. At every turn,
someone wants to take them away, as could be the case with the bill before you.

Speaking for thousands upon thousands of American songwriters, we must
point out the basic injustice of proposing that our creations may be used without
compensation. Why should music be singled out for free use by veterans orga-
nizations? These veterans would never suggest that the man who supplies the
sound system, or the one who cleans up after the Saturday dance, or the one who
stocks the bar offer his services without charges,
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Someone once said, "Well, music is different. . ." Music certainly is different,

but not when you consider it in the only way you can. To those thousands of

writers we've mentioned, music is their bread and butter. It's how they earn their

living. Income from music pays the rent and sends the kids to college. Songwriters

are not so different.

Senator DECoNara. The record will remain open for the clarifica-
tions suggested earlier.
We will have another partial day of hearings to be set sometime in

September or early October.
I would suggest that the fraternal orders and the veterans' groups

take a look at the exhibits which have been presented by BMI. I would
appreciate some response regarding some of these ads. Certainly some
of them indicate there are charges being made and they are open to
the public. I am sure there is some explanation.
We will adjourn subject to call.
[Whereupon, at 12:08 p.m., the subcommittee recessed, to reconvene

at the call of the Chair.]
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U.S. SENATE,

SUBCOMMITTEE ON IMPROVEMENTS IN

JITDICIAL MACHINERY,

COMMVPLEE ON THE JUDICIARY,

TV ashing ton, D .0 .
The subcommittee met, at 10:05 a.m., in room 2228, Dirksen Senate

Office Building, Senator DeConcini, chairman of the subcommittee,
presiding.
Present: Senators DeConcini and Zorinsky.
Staff present: Robert Feidler, counsel; Adrian Hall, staff assistant;

and Pamela Phillips, chief clerk.
Senator DECoNcira. The subcommittee will come to order.

OPENING STATEMENT OF SENATOR DECONCINI

Senator DECoNcira. Today we are having our second and final
hearing on S. 2082, a bill to amend the Copyright Act by creating an
exemption for nonprofit fraternal and veterans organizations from
obligations to pay performance royalties.
We have been very fortunate to have this issue well briefed and dis-

cussed by those organizations favoring and opposing the bill, and I
would like to take this opportunity to thank all of you for being here
today and for submitting your statements and testimony. I hope that
we can continue to call upon you for help in the future.
I thank Senator Zorinsky for bringing this matter to the attention

of the committee.
I note that a good friend of mine, Ben Zelenko, is here today. We

welcome you here, Ben.
You will be appearing with the American Society of Composers; is

that correct?
Mr. ZELENSO. Yes.
Senator DECoNciNi. I hope to be able to stay for the entire hearing.

There is a conference committee on appropriations which is convening
at 10 o'clock, and I have several matters to take up with those con-
ferees. However, I shall remain here for some time.
Senator Zorinsky, have you an opening statement?
Senator ZORINSRY. Inasmuch as this is the second part of our hear-

ings, and I presented my statement at the first hearing, I think it is
best that we proceed.
Senator DECONCINI. Very well.
We will now hear from a panel consisting of Mr. Richard Carroll,

Mr. Eugene Resnick, Mr. George A. Hamid, Jr., and Mr. Robert
Chapman.

(81)
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I see those gentlemen are all present. Please come forward and be
seated at the witness table.
Mr. Carroll, will you begin?

PANEL OF BENEVOLENT ASSOCIATION OFFICIALS:

STATEMENTS OF RICHARD CARROLL, COUNSEL, KNIGHTS OF CO-

LUMBUS; EUGENE RESNICK, COUNSEL, AND GEORGE A. HAMID,

JR., VICE PRESIDENT, CIRCUS PRODUCERS OF AMERICA; AND

ROBERT CHAPMAN, PRESIDENT, KANSAS CITY, MO., POLICE

BENEFIT ASSOCIATION

Mr. CARROLL. Mr. Chairman, you have my prepared statement. I
will brief it.
Senator DECONCINI. The complete statements will be made part of

the record of this hearing.
Mr. CARROLL. Mr. Chairman, I am counsel of the Knights of Colum-

bus, an international fraternal benefit society whose membership in-
cludes more than 1 million Americans. I appear before you today on
behalf of the Knights of Columbus to voice its support of Senate bill
2028, legislation which would amend the Copyright Act of 1976 to
exempt both veterans' organizations and fraternal benefit societies
from the requirement that royalties be paid for the performance of
copyrighted music.
There are approximately 6,000 local Knights of Columbus councils

located throughout the United States. They are engaged in very worth-
while activities which are of great benefit to their communities.
The members of the Knights of Columbus make substantial dona-

tions of both time and money to assist the sick, the handicapped, and
victims of disaster.
I have attached to my written statement a summary of the 1979

expenditures of the Knights of Columbus for various charitable activi-
ties. This summary shows that our membership donated more than
$20 million in 1979 to a variety of very worthy causes.
I will not detail the numbers which are involved here, but I would

like to point out that I have also attached two copies of our most
recent newsletter. These newsletters contain articles concerning dona-
tions of a Birmingham, Ala., council to a shelter workshop, a grant
given by a Ohio council to a school which serves mentally retarded
and handicapped children, and a Knights of Columbus road race for
Boysville sponsored by a Michigan council. This is what the $20
million donated is all about. It is work done at a local level in the
community of benefit to everyone in the community.
Most Knights of Columbus councils hold at least one event each year.

Of course, music is usually performed at such events. Also, of course,
some of our larger and more active councils hold dances as a means of
raising funds as a worthwhile youth activity. Here, too, the perform-
ance of music is important. Because of the nonprofit and essentially
private nature of this performance of music, our councils were exempt
from the license fee requirement. However, since the passage of the
1976 act, such musical performances have been deemed public and the
councils have been subjected to the same form of license fee require-
ment that formerly applied only to profitmaking ventures.



83

It is very difficult to determine the extent of the financial impact of
the Copyright Act of 1976 on the Knights of Columbus. However, we
believe it is potentially very significant.
As I said, there are approximately 6,000 active councils in this coun-

try. If we assume that Broadcast Music, Inc., will allow the Knights of
Columbus to pay a flat rate of $35 per council rather than contacting
each council individually and charging it a much higher rate, then
the annual payment by the Knights of Columbus to BMI alone will be
nearly $250,000.
Thus, even if the ASCAP and SESAC were willing to offer the

Knights of Columbus similar reduced bulk rates, the potential ex-
penditure by either the Knights of Columbus central organization or
its local councils could amount to $11 million each year. This is the
burden that the Copyright Act of 1976 has placed on the Knights of
Columbus and its programs of service to the community and Nation,
and it is for this reason that we are urging you to pass S. 2082.

Finally, I would like to address myself to the question which has
been raised by the opponents of this bill. The question they ask is this:
When a Knights of Columbus council holds a dinner-dance, it pays
the band, it pays the caterer; why, then, should it not pay the composer
who writes the music performed at the dance?
There are, of course, important differences between musicians and

caterers and composers. Their time—and, therefore, their ability to
make a living—is, in a sense, used up by the council that employs them.
They cannot provide musical and catering services for a private, non-
profit event for no compensation, and during the same time period
offer their services for compensation, to entertain or cater a public,
profitmaking event. Music, however, is not used up when it is per-
formed at a Knights of Columbus council social event. It may be per-
formed publicly in conjunction with profitmaking enterprises at the
same time that it is being performed at. a council dinner-dance.

If the argument of the opponents of S. 2082 were carried to its logi-
cal conclusion, then all uses of music, even the most private—such as
playing the piano for one's own entertainment—would subject the
user to liability for the payment. of a royalty. If we assume that the
composer's creation can be equated to a musician's services, then it
follows that music should not be used by anybody for any purpose
without compensation to the composer.
However, the composition of music cannot be equated to its live

performance. After the initial publication of a musical composition,
the composer has such property rights in the music only to the extent
provided by statute, since he has given up his common law right to
his intellectual property by the act of publication. Under this statu-
t-ry authority, private performances of music have been exempt from
royalty. requirements since at least 1909. The Copyright Act of 1976
continued this exemption for private performances of music.
However, the 1976 act unreasonably broadened the definition of

"Public" to mean any place where a substantial number of persons out-
side the family and its social acquaintances are gathered. It is the
heart of our position that private, nonprofit fraternal organizations,
like the Knights of Columbus, should not be required to pay royalties
on music provided for noncommercial purposes to their members,
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their families and guests. For this reason, we 
support passage of

S. 2082.
Thank you for the opportunity to appear before you

 this morning.

Senator DECONCINI. Thank you, Mr. Carroll.

Mr. Resnick?
Mr. RESNICK. I am Eugene Resnick. I represent the 

Circus Pro-

ducers' Association of America. My offices are in Chicago, 
Ill.

I am here today with Mr. Robert Chapman, seated on 
my left, and

Mr. George Hamid, Jr., seated on my right, both of w
hom will testify

in favor of S. 2082, to amend title 17 of the United S
tates Code to

exempt nonprofit veterans' organizations and nonprofit f
raternal or-

ganizations from the requirements of certain performance
 royalties

being paid to copyright holders.
Mr. Robert Chapman is president of the Kansas City, Mo

., Police

Benefit Association, a nonprofit fraternal organization whi
ch has been

in operation for over 40 years.
Mr. Chapman is a retired officer of the Kansas City, Mo.

, police

force, having served for many years.
Mr. Chapman will testify as to the purposes of the Police 

Benefit

Association which include, but are not limited to, payment of
 life in-

surance covering retired and active police officers, maintena
nce of

blood banks, family counseling in times of emergency and stress,
 over-

view of all matters legislative and otherwise affecting police officers
.

Mr. Hamid, seated on my right, will also testify. He is the vice presi-

dent of Hamid Morton Circuses of New York, and for over 50 year
s

he has been the owner of the Hamid Morton Circus, which is primari
ly

a sponsored circus working for the purpose of nonprofit fraternal or-

ganizations. He is also president of the New York State Fair and is

very active in Shrine affairs. Mr. Hamid is a member in good standing

of the Crescent Temple Shrine of Southern New York and within that

Shrine temple is a member in good standing of the Legion of Honor.

Mr. Chapman will now present his statement to the committee.

Senator DECoNcim. Please proceed, Mr. Chapman.

If you have a lengthy statement we will put it in the record in full,

and you may summarize it orally.
Mr. CHAPMAN. Our organization was started on the 11th day of

April 1938. That is even before my time.
One reason for starting it was that a lot of officers did not have

insurance. They would more or less pass the hat to take care of the

families of these officers. They then started this benevolent associa-

tion. We have a membership of 1,196 law enforcement officers, of

which 265 are retired officers.
I understand that a lot of these retired officers are up in age now,

and the only insurance they have is what we can provide them.

The board of trustees we have is made up of Kansas City officers

entirely. We furnish this insurance to the officers and their families at

no cost to them. All we ask them to do is to support the annual police

circus where the proceeds underwrite this insurance program.
We also underwrite a blood bank for our members and their fami-

lies, where many times blood is needed for an officer who has been

shot.
We also have a monument that we are very proud of. I have a pic-

ture of it here. The names of officers killed in the line of duty are in-
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scribed on this monument. We maintain this monument ourselves, and
regretfully, when an officer has been killed, we have the names placed
on the monument.
Another function we do—we don't do it too often but we have done

it in the past—the wife of a member had a lot of hospital bills, a
large number of children, sickness in the family and a large number
of doctor bills. We loaned this officer $7,800 interest-free. He pays it
back at the rate of about $50 a month.
Mr. RESNICK. Mr. Hamid would now like to make his statement,

Mr. Chairman.
Senator DECONCINI. Mr. Hamid, you may proceed.
Mr. HAmm. I am here, first of all, as vice president of the Circus

Producers Association of America, Inc. We are a group of circus pro-
ducers which has spent the better part of our professional life present-
ing circuses for nonprofit fraternal organizations, police benefit associ
ations, Knights of Columbus, and so forth. We also present our circuses
for the Shriners of North America.
I would like to point out that the primary purpose of each and

every one of these sponsored circuses is to render a service either for
the community, for a person, or for the direct beneficiaries of the as-
sociation, such as Bob Chapman just spoke to you about, members of
the Police Benefit Association of Kansas City, Mo., in that case.
I am a Shriner. Just recently the Shriners made an agreement with

ASCAP and BMI on very modest terms to present their circuses in the
areas where they have been presenting them for upward of 50 to 60
years without paying any music copyright fees.
Senator DECONCINI. You say without payment?
Mr. HAMID. Without payment until just recently.
I would like to point out that Shriners, and there are 180 Shrine

temples in this country, put on these circuses, and they are the primary
fundraising effort of their organization.
Many of you may know it, but it bears repeating; that is, the Shrin-

ers maintain by themselves 18 crippled children's hospitals through-out the United States and three burns centers for children. Children
up to the age of 18—rich, poor, black or white—are admitted merely
upon request if they require treatment for crippling diseases or if they
require burn treatment. They do not pay.
All of the money that maintains and supports the Shriners' hospi-

tals comes either directly through requests by Shriners or money that
the Shrine raises. No outside funds are gotten for that purpose.
In addition, the Shriners' circuses provide entertainment to well over

2 to 3 million young people in the United States who can't afford to go
to a circus and who are brought there free of charge by the Shriners. In
many cases they go out with buses, many times private vans. They see
the circus and then are taken back to where they came from.
The main purpose of fraternal organizations being exempted from

these fees is precisely what is written into the law, and that is that no
one—be he a fraternal organization or otherwise—is exempted from
the enormous actual and potential pressure of the two copyright giants.
In this booklet alone—I have studied this for many years and I testi-

fied at the original hearings for the bill. I was involved in a lawsuit
back in the sixties by BMI regarding this.
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The law is designed so that the Copyright Society at its pleasure—
not at the pleasure of the defendant—may take legal action against a
defendant, whoever he or she may be, in an amount so grotesquely dis-
proportionate to the damages that the defendant has no recourse what-
soever but to accede and knuckle under.
Even ASCAP tells you, "ASCAP licensing procedure is simple."
I am reading now from the ASCAP Bulletin.
When we learn of a new user of music, we advise him of the need for license

and the applicable license fee. Almost all establishments then become licensed

since their owner recognize that composers are entitled to be paid and because of

their potential liability if they infringe under the copyright law.
Relatively few refuse a license and if they persist in rendering infringing per-

formance they are sued for copyright infringement in Federal court. Violations of

the copyright law are expensive.

Even ASCAP says this.
The law provides for an injunction prohibiting further infringements. Damages

of not less than $250,000 or more than $50,000 for each song infringed plus court

costs, and in the court's discretion a reasonable attorney fee is paid by the de-

fendant for ASCAP's or BMI's attorneys.

I note in a statement that you probably have either read into the
record, or perhaps they are already there, that approximately 400
American Legion posts are licensed, which comes to about $1,110 to
$1,120 per legion post.

Sitting to my right is counsel for the Knights of Columbus. What I
am about to say is perhaps not familiar to him.
Anyway, they recently presented a circus in San Francisco for

10 days. They were not asked to pay $1,100 or $1,110. They were
asked to pay $5,000 for that 10-day circus.
In the situation in which the circus producer and the Knights of

Columbus were placed under that condition, having been advised in
no uncertain terms of the powers of ASCAP in the event they did not
comply, they are now in the process of endeavoring to resolve this for
a sum in the amount of something in the neighborhood of $2,500,
not $100 per year per unit.
As I understand it, the settlement has not been signed, but it is in

the process of being completed. It is being completed because they
have no other choice.
Why are we asking that this bill be passed? In Mr. Cleary's state-

ment he says that we expect to be charitable in dealing with charitable
organizations. However, that is their decision. It is not our decision
and not the decision of the public.
If they chose not to be charitable—and I don't think they were

charitable in San Francisco-4f they chose not to be charitable we are
dead because what they have—and it is written explicitly in the law,
and I begged 5 years ago that it be changed—what these people have
is the power.
No. 1, they are a monopoly. If you play licensable music you have

to play something copyrighted by BMI or ASCAP. You have no
second choice.
Furthermore, if you go into the public domain there is a problem

because BMI and ASCAP will not give you a list of the songs that
they have copyrights to. Some, yes, but not the whole library. Public
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domain is a last resort if you try to please the public which brings
money into the children's hospitals, into the blood banks, and so forth.
We ask this bill be passed because pending any alternative to the

present potential liability that exists, I grant you the first time around
the Shriners just signed to pay a total of $2,500 for all the 1,180 items
to the combined ASCAP and BMI contracts.
What we Shriners are asking each other is—what will it be the next

time? Where will it end? How can it end?
Under the conditions of the pressures which exist by reason of this

law we urgently ask that these extremely worthy causes, these orga-
nizations which render incalculable numbers of people, be spared the
pressures that can arise under the act.
We think this exemption makes sense. We do not think it will hurt

BMI or ASCAP because, if you look at the figures of Mr. Cleary,
they make only $150,000 from the Eagles and the American Legion
combined. When you think of the $50, $60, $100 million they make
this is not very important. However, what these charities do is
important.
I submit, sir, these points hopefully will be taken under serious

consideration by your committee.
Senator DECONCINI. Mr. Hamid, do you put on the circuses?
Mr. HAMID. I have a circus which I own which plays for an assort-

ment of sponsor organizations.
Senator DECONCINI. Is that a profitmaking organization?
Mr. HA]slip. That is my business.
Senator DECONCINI. So you contract with Shriners or whomever

to put on performances?
MT. HAMID. Correct.
Senator DECoNciNr. They sell the tickets then, is that right?
Mr. HAMID. Yes.
Senator DECONCINI. They pay you, and whatever is left is their

profit?
Mr. HAMID. That is correct.
Senator DECONCINI. Do you pay the BMI and ASCAP or does the

organization with which you contract pay them?
Mr. HAMID. We don't pay BMI or ASCAP.
Senator DECONCINI. What would be the problem of having you pay

them, inasmuch as you are in the profitmaking business?
Mr. HAMID. Senator 
Senator DECONCINI. Wait a minute. It seems to me that if you use

their product for profit that there is an obligation for you to stand
that as part of your expense.
I am very sympathetic as to the charitable aspects of this. You

might argue that, "I charge a little bit less." However, you are in the
business of making money. You do not put on those circuses as a
charity but to make money, which is very legitimate.
Why should that not be part of your expense?
Mr. HAMID. In all of the cases where we function, the circus itself

is either purchased or taken on a conditional contract where maybe
we make money or not, depending on the outcome of it.
Bands almost invariably and music almost invariably is provided

by the charitable organization.
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We are merely one function of their cost. Of course, 
we try to keep

the cost down as low as we can. That is our busines
s.

If we didn't make money running the circus there 
would be no

circuses for the Shriners or police. You have to make a 
living.

Senator DECONCINI. I am not questioning your making a
 living.

It seems to me that from the standpoint of a profitmaking 
organization,

which is what you yourself are when you put on a circus, th
at a copy-

right use fee is a legitimate cost because you are not a charity.
 You

obviously have to make a living, and rightfully so.

I see a distinction from the standpoint of your having to pay 
it or

being. exempt as opposed to the Shriners, Knights of Columbus, t
he

Eagles and others.
Mr. HAMID. The question really is that it is a cost.

Senator DECONCINI. Sure, it is a cost.
Mr. HAMID. And it is a cost which has to be borne by someone.

Senator DECONCINI. So are all your other costs; is that right?

Mr. HAMID. That is true. The cost of musical copyright, if we had

to pay it, whoever pays it, for example in San Francisco, the cost has

to be borne by someone. It is just as if we hired an extra act we don't

need for an extra $3,000 or $4,000.
Senator DECONCINI. What bothers me is this: if we exempt you;

that is, if you would not have to pay it or the organization would not

have to pay it, it seems to me we are giving you a preferential treat-

ment as a businessman. As long as you are in the profitmaking busi-

ness but contract with charitable organizations you then do not have

to pay that cost, which puts you in a far more competitive position

than the circus operator who does not do it for charity. That does not

seem to me to be quite fair.
Understand that I am sympathetic to helping the charitable and

fraternal organizations being exempt from some of these costs. How-
ever, we have a problem with the idea of subsidizing a profitmaking

business.
Mr. HAMID. The copyright societies invariably license the building

in which you play, and they pay the fee.
Senator DECoNciNi. The building does?
Mr. HAMID. Buildings in general pay a fee for copyright licenses.

Usually the producer of the event, whatever it may be, is then called
upon to pay a license fee.
In the case of the circuses themselves, our circus for example, if

the copyright societies come to our circus and say to us—"All right,
you are a circus. You are using such and such an amount of music.
Sit down and negotiate"—obviously we would have to do so.
Senator DECONCINI. Do you do that now?
Mr. HAMID. Until the present time, Senator, to be perfectly frank

with you, until this law was passed, until the copyright law was
passed, the society never paid attention to sponsored circuses. They
never bothered with one.

Senator DECONCINI. Do you deal with those societies?
Mr. HAMID. We have recently started to get letters from them. We

have not entered into any negotiations because you cannot negotiate.
They tell you how much it is or what it is.
Senator DECONCINI. Do you pay fees to them yourself?
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Mr. HAMID. My circus?
Senator DECONCINI. Yes.
Mr. HAMID. Not at the present time.
Mr. RESNICK. There are two things that the Chair should consider

with respect to profitmaking. In our free enterprise system circuses
as well as any other business is entitled to a profit. However, the profit
we are talking about is a reasonable profit.
If I understand these license fees which are charged, it is solely at

the discretion of ASCAP.
In their booklet, they say that if you complain about the copyright

fee—let me read it—
These factors work to prevent any discrimination or inequality. If you thinkASCAP's rate is unreasonable, you have the right to apply to the U.S. DistrictCourt for the Southern District of New York to determine a reasonable rate.
Senator DECONCINI. Are you suggesting that they not charge any

rate?
Mr. RESNICK. I am not suggesting that at all. However, people who

have to pay this rate have no voice in what the amount of rate
would be.
Who is to say the rates will not be doubled or tripled? Who is to say

those rates will not put circuses out of business?
Senator DECONCINI. I think the existing law was an inside job. I

don't know many businesses that have such a license to charge what-
ever they want. However, that is not really where I am coming from.
Where I am coming from is trying to find some equity for charitable

organizations so they do not have to pay.
However, it bothers me that what is in the law is there already. I

will not go into the entire subject of trying to repeal the entire law.
What bothers me is that a business person who is in business to make

money—not your Shriners and not the fraternal orders and not the
Knights, the Moose, or the veterans who are in business to make money
for charity—it seems to me that license, reasonable or unreasonable, is
a cost of business, just like taxes, wages, insurance, interest payments,
everything else.
I see a distinction between that situation and charitable efforts to

raise money where you have to pay it at the lodge or you have to pay
it because you want a dance, or if you were really putting the circus on
yourself.
Mr. RESNICK. I think both you and I agree I hope we do—circuses

are entitled to a reasonable profit.
Senator DECoNcira. Sure.
Mr. RESNICK. They are entitled to a reasonable profit. If they do

what I believe all other businesses in this country do, Illinois Bell is
taxed, and they pass this on to the consumer.
Senator DECONCINI. Sure.
Mr. RESNICK. For the circuses to make a reasonable profit, we then

would have to pass that on to the charitable organization. Once they
do that, who is the person being hurt? It is the blind child, the crip-
pled child? It is a person who ultimately needs this exemption.
You just cannot divorce the profitmaking aspect of the circus from

the ultimate person being charged, and that's again the blind, the crip-
pled child, people in the burn centers, police widows, orphans.
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Senator DECoNcim. Can't you use that same argument with 
any

legitimate business with which you might have contact?

Mr. RESNICK. I am using that.
Senator DECONCINI. If you hire a painter to paint one of the te

mples,

you can say,
Gee, you should not be able to make 20 percent profit be

cause we are a charity.

You should be restricted to a 5 percent profit.

That precedent troubles me, trying to exempt circus people bec
ause

they are in the profitmaking business.
Mr. RESNICK. We have to look at positive factors. We are not the on

es

charging the license fee. That is a charge to us. We are in business t
o

make a reasonable profit. If it is put to us in such a state that we can
-

not make a reasonable profit, that has to be passed on to the not-
for-

profit organization.
If it is passed on to them, the ultimate consumer—for want of a be

t-

ter word—is the one who will suffer.
We are in no different position from any other business except we

are dealing in our situation with not-for-profit organizations. That is

the difference. We had testimony here at our last hearing from several

organizations. These were clubs for the most part which had to pay

a license on a yearly basis, based on the number of seats or the numbe
r

of people who could be in the house or in the hall for their dances or

jukebox.
Quite frankly, that is really objectionable to me because those small

organizations or big ones for that matter—are charitable or fraternal

organizations. There is nobody to pass it on to.
The band does not pay it, the band which plays the music for the

Saturday night dance for the Moose. The Moose have to pay it because

they have a hall which seats 400 to 500 people.
I can see the direct relationship there. That group will not have that

extra money for their charitable interest, such as the Elks Hospital for

the Aged or insurance for their members.
However, when you deal with a business I find a different problem

there. Where do you stop from passing on the cost?
If I may approach it from another point of view.
Senator DECoNcirri. Sure. I am interested in finding a distinction

without trying to regulate or deregulate all business.
Mr. RESNICK. Let's put it in this context. I hope I can articulate this

as I want it to come out.
Basically, what we have is a situation where, if the circuses are

charged a license fee and it is not passed on, and they find they are not

in a profitmaking business, they will not do business with fraternal

organizations.
If they don't do business with fraternal organizations who will put

on the circus, where is the money coming from to support these

organizations?
Senator DECoNciNi. I understand that argument. However, would

you carry that to the city in which they do business, that they should

not charge a fee if they have an ordinance which says you have to have

a- license to run a circus, or a State which says you have to have a

health license to put on a circus?
You can say, "Look, Arizona you should not have a fee you would

charge a profitmaking circus because they will do something for the
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Shriners or the Knights of Columbus and thereby let's exempt usfrom that."
Would you carry that on that far, or would you carry it on to theutility company?
Mr. RESNICK. With the utility company, I can see the relevance. Icannot see relevance with respect to the other problems you mentioned.With the utility company, a public service type of organization,they pass the rate on to the ultimate consumer. I look at this in thesame light and the same context.
Although the circuses are hopefully profitmaking, they are in effectpresenting a public service.
Senator DECONCINI. Perhaps we should think about permitting thecircuses to make only so much profit and exempting them from this;that is, we could say that they cannot make above a certain profitso we can assure that the bulk of the profits go to the charitableorganization.
Mr. HAMID. If I may interrupt.
Mr. RESNICK. There are some State laws.
Senator DECONCINI. Perhaps that is the approach.
Mr. HAMID. There are several points. No. 1, in terms of municipal-ities, in most cases they have what they call a charitable rate if yourent a building or license fees. Usually for a charitable endeavor therates are lower.
I want to call your attention to the fact that in most cases the costto the circus is a reasonably small part of the operation.There is not a circus producer in America who would not be happyto limit the amount of profit because they are not making much. Insome cases we take a gamble and frequently lose money.I would like to direct your attention to the thrust of what I wassaying, which is the exposure not to the $100 per temple per yearcharge or fee, not to the $110 per Legion hall fee, or let's say per circus$125 to $150. However, there is no limit. This is the only aspect of ourwhole operation that can immediately put us out of business.Senator DECONCINI. I agree with you. I cannot understand whythese organizations do not have a policy exempting all charitablegroups. However, they do not. They want to make money for theirmembers, and I understand that. However, that is my own opinion.If they did that I probably would not be holding these hearingstoday.
Mr. HAMID. I don't know how it could be done, but if it could bedone it would be super.
I have been in many aspects of show business in my life, not onlycircuses.
Back in the early sixties we had an agreement with I3MI to operateon a 3-month basis. A new man came in to head BMI.He said, "We are changing our fee charges. We will charge a 6-per-cent amount of your gross amount of business." It would have raisedour fee 50 times what we were paying.
I sat down with this man and said, "This is unconscionable. We arenegotiating."
He said, "We will not negotiate. You will pay what we charge. Ifyou don't pay it we will sue you." He sued me. If that is the attitude ofthose organizations, I daresay a Republican or Democratic Congress
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will not tolerate that. I do not think that is the intent of that act or

the free enterprise system.
I am not addressing myself to that. That is another aspect and the

day for that may come.
Mr. HAMID. That is the reason I have requested the only defense

posture available to any of us involved in this business.
Senator DECoNcim. For charitable groups it is amazing to me that

these organizations have not rranted a blanket exemption, particu-

larly when they testified last time the amount of money they collect
from these organizations is miniscule compared to the total amounts
they collect.
Mr. HAmm. How can they get the exemption?
Senator DECoNcim. What amount of money does your organiza-

tion pay to ASCAP or BMI?
Do you know, Mr. Chapman?
Mr. CHAPMAN. None.
Senator DECONCINI. You pay none now?
Mr. CHAPMAN. That is right.
Senator DECONCINI. How about the Knights of Columbus? Did your

statement give an estimate?
Mr. CARROLL. We have been contacted by BMI. They mentioned a

flat rate of $35.
Senator DECoNcim. Is that what they are talking about negotiating

with you now?
Mr. CARROLL. That is right. Up to date we have not gone along

that route. I don't know what contacts they are making with the local
councils.
I assume some councils are paying without letting the home office

know.
Senator DECONCINI. That is my next question.
I am under the impression from talking to people in my State that

some of them have had local contacts making payments because they
are presented with excerpts from the law and they pay whatever they
are billed.
Mr. CARROLL. We will hear from the councils occasionally. Some

will call the home office and tell us about it.
Senator DECONCINI. What advice do you give, Mr. Carroll, if a

lodge in Nevada or in California or Arizona calls you and says, "We
have had a letter from BMI or ASCAP. They want to charge us $135
a year." What do you tell them to do?
Mr. CARROLL. Frankly we advise them to contact our own State law-

yer. Each State organization has a lawyer. They all have copies of the
materials involved.
In a sense we try to divorce ourselves from the situation because we

are afraid ultimately there will be a ground swell request that this kind
of cost be assumed by the central organization, that is, by the national
Knights of Columbus.
At that stage we can be talking about $1 million a year.
Senator DECONCINI Mr. Resnick, regarding the Shriners, you have

many social and charitable events. I have been to many of them, and
they are worthy causes. These are events other than circuses.
Do the Shriners pay these directly from the temple? Do you know?
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Mr. RESNICK. I will have to defer that to Mr. Hamid. He is a Shriner.
I am not.

Senator DECONCINI. Mr. Hamid ?
Mr. HAMID. I have been on the Music Copyright Committee for theImperial of the Shrine. If you understand the Shrine, it is governed by

the Imperial.
Senator DECONCINI. Yes.
Mr. HAMM. We transmitted to all of the temples approximately ayear and a half ago a directive from the Imperial Potentate referring

all inquiries or all threats or whatever from any music copyright orga-
nization to the Imperial.
This was done. The Imperial Committee negotiated, as I said, acharitable agreement with the two copyright societies.
Senator DECONCINI. What is that?
Mr. HAMID. It came to $35 per temple for BMI, and $100 a templefor ASCAP, a total of $25,000 paid by the central organization.
Senator DECONCINI. This is the first year you have done that, 1980?Mr. HAMID. Yes. The Imperial pays and not the individual Shrinetemples.
The reason for this was that Shrine temples themselves, knowingnothing about this—for example, the temple in Wilkes-Barre, Pa., theygot frightened and recapitulated to have stern demands.
Once the Imperial told them they could not—I don't know howstrong the Knights of Columbus organization is, but once the Imperialsaid they could not negotiate, that took a load off their shoulders.
Senator DECONCINI. So the Imperial takes on that obligation andliability?
Mr. HAMID. Yes. The Imperial did this because first of all he felt itwas not that awful, except $25,000 is $25,000.
Senator DECoNciNi. Sure.
Mr. HAMID. The main concern now is the next go-around. What willhappen?
Senator DECONCINI. The $25,000 you are talking about has nothingto do with circuses?
Mr. HAMID. Yes.
Senator DECoNciNi. What about other charitable events?
Mr. HAMID. I will give you a specific example. Osmond Temple inSt. Paul, Minn., they have what we call a temple headquarters whichalso has a restaurant in it. Occasionally the restaurant plays music oronce in a while they have a dance.
The fee negotiated is for all the functions of Osmond Temple, musicand incidental music.
Senator DECoNciNi. That is what I wanted to know.
Mr. HAMID. And every temple, even the one which does not have acircus.
Senator DECoNcim. They still have a band in under this fee ar-rangement you negotiated?
Mr. HAMID. Yes. No one is concerned about fees of this nature.
Obviously, however, where they have $25,000 individual chapters,$35 or $100 becomes a very big number.
Where we have 180 it is a different matter.

72-543 0 - 80 - 7
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Senator DECoNciNt. You understand with the VFW and the Am
eri-

can Legion you have the same thing.
Thank you, gentlemen. I appreciate your presentations.

Mr. RESNICK. Two housecleaning matters. One is that inadve
rtently

the statement was made that the Knights of Columbus were t
hreatened

with a suit. It was Getty Charles Circus threatened for pl
aying a

Knights of Columbus date. That matter was settled for $2,500 
purely

on an economic basis on the theory it would cost them that m
uch to

defend. If they lost they would have to pay ASCAP attorneys.

The second item, basically various States—I am not familiar wi
th

them all—I will notice do have a statute which limits the amou
nt of

administrative costs and expenses which can be used in connection with

charitable affairs, so there is a limitation.
What I am driving at is that that. limitation makes it unprofitab

le

for circuses to put on shows for fraternal organizations such as poli
ce

benefit shows. They may not happen. That is where we are direct
ly

affected.
Senator DECoNcusa. Thank you very much, gentlemen.

[The prepared statement of Mr. Carroll follows:]

PREPARED STATEMENT OF RICHARD B. CARROLL

My name is Richard Carroll and I am the counsel of the Knight
s of Columbus,

a Catholic international fraternal benefit society whose m
embership includes

more than 1 million Americans. I appear before you today on 
behalf of the

Knights of Columbus to voice its support of Senate bill 2082, l
egislation which

would amend the Copyright Act of 1976 to exempt both 
veterans' organiza-

tions and fraternal societies from the requirement that royaltie
s be paid for the

performance of copyrighted music.
There are approximately 6,000 local Knights of Columbus counc

ils located

throughout the United States. By exempting them from the lic
ense fees now

imposed by the Copyright Act, Senate bill 2082 will assist thes
e councils in

carrying out their many worthwhile activities which are of gr
eat benefit to

their communities.
Members of the Knights of Columbus make substantial donations of 

time and

money to assist the sick, the handicapped, and victims of disaster. 
They also

make significant contributions to hospitals, schools, libraries and oth
er institu-

tions, and to a variety of civic and community projects. I have attache
d to my

written statement a summary of the 1979 expenditures of the Knights of Co
lum-

bus for charitable activities. This summary shows that our membership don
ated

more than $20 million in 1979 to a variety of worthy causes, including $7 
million

to the poor, the sick, and the disabled; $3 million to orphanages, hospitals
, and

homes for the aged; and $4 million for cancer research, scouting, and 
other

community projects.
To give you a better idea of what these numbers really mean in terms of

service to the community, I have attached a copy of two of our weekly news-

letters to my written statement. The October 31, 1980, newsletter contains articl
es

describing a $1,700 donation of a Birmingham, Ala., council to a sheltered w
ork-

shop, a $7,000 grant given by an Ohio council to a school which serves mental
ly

retarded and handicapped children, and a Knights of Columbus road race f
or

Boysville sponsored by a Michigan council. The October 17, 1980, newsletter de-

scribes a project of a Perth Amboy, N.J., council to provide bulletproof ves
ts

to the police department. This newsletter also contains articles about a Wis-

consin council's scholarship program, and a variety of donations made by a

North Dakota council.
These are the types of worthwhile activities that the 6,000 American Knights

of Columbus councils are engaged in, and we believe that passage of Senate b
ill

2082 will assist these councils in carrying out this good work.

Most Knights of Columbus councils hold at least one dinner-dance or other

social event each year. Naturally, music is usually performed at such events.
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These social gatherings serve a useful purpose in our fraternal organization by
helping to attract new members and encouraging the active participation of old
ones. Thus, the performance of music plays a significant role in the development
and vitality of our councils. Also, of course, some of our larger and more active
councils hold dances as a means of raising funds and as a worthwhile youth
activity. Here, too, the performance of music is important.

Prior to the passage of the Copyright Act of 1976, our councils were able to
hold their dinner-dances and other non-profit social events without being sub-
jected to a license fee for the performance of music. Because of the nonprofit
and essentially private nature of this performance of music, Knights of Columbus
councils were exempt from the license fee requirement. Since the passage of the
1976 act, however, such musical performances have been deemed "public" and
the councils have been subjected to the same form of license fee requirement that
formerly applied only to profitmaking ventures.

While it is difficult to determine the extent of the financial impact of the Copy-
right Act of 1976 on the Knights of Columbus, we believe that it is potentially
very significant. If we assume that there are 6,000 active Councils in this coun-
try, and if we assume that Broadcast Music, Incorporated will allow the Knights
of Columbus to pay a fiat rate of $35 per Council, rather than contracting each
Council individually and charging it a much higher rate, then the annual pay-
ment by the Knights of Columbus to BMI alone will be nearly $250,000. Thus,
even if the ASCAP and SESAC organizations were willing to offer the Knights of
Columbus similar reduced bulk rates, the potential expenditure by either the
Knights of Columbus central organization or its local Councils could amount to
$1,000,000 each year. This is the burden that the Copyright Act of 1976 has
placed on the Knights of Columbus and its programs of service to the community
and nation, and this is the burden we are urging you to remove through the pas-
sage of Senate Bill 2082.

Finally, I would like to address myself to the question that has been raised by
the opponents of Senate Bill 2082; i.e. When a Knights of Columbus Council holds
a dinner-dance, it pays the band, and the caterer; why, then, should it not pay
the composer who writes the music performed at the dance? There are, of course,
important differences between musicians and caterers and composers. The
musician and the caterer provide services at a specific time and place. Their
time—and, therefore, their ability to make a living—is, in a sense, used up by the
Council that employs them. They cannot provide musical and catering services
for a private, non-profit event for no compensation, and during the same time pe-
riod offer their services for compensation, to entertain or cater a public, profit-
making event. Music, however, is not used up when it is performed at a Knights
of Columbus Council social event. It may be performed publicly in conjunction
with profit-making enterprises at the same time it is being performed at a Council
dinner-dance.

If the argument of the opponents of Senate Bill 2082 were carried to its logical
conclusion, then all uses of music, even the most private—such as playing the
piano for one's own entertainment—would subject the user to liability for the
payment of a royalty. If we assume that the composer's creation can be equated
to a musician's services, then it follows that music should not be used by any-
body for any purpose without compensation to the composer. However, the com-
position of music cannot be equated to its live performance. After the initial
publication of a musical composition, the composer has such property rights in
the music only to the extent provided by statute, since he has given up his com-
mon law right to his intellectual property by the act of publication. Under this
statutory authority, private performances of music have been exempt from
royalty requirements since at least 1909. The Copyright Act of 1976 continued
this exemption for private performances of music, however, the 1976 Act un-
reasonably broadened the definition of "public" to mean any place where a sub-
stantial number of persons outside the family and its social acquaintances are
gathered. It is the heart of our position that private, non-profit fraternal organi-
zations, like the Knights of Columbus, should not be required to pay royalties on
music provided for non-commerical purposes to their members, their families and
guests. For this reason, we support passage of Senate Bill 2082.
Thank you for the opportunity to appear before you this morning.
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1979 Fraternal Survey -Money Expended

STATE MEM3E3518Z2 Yan%
7.0TAL PER yz,sza

Alabama 3,459 $ 4,176.00 $ 88,414.00 5 92,590.00 526.77

Alberta 8,679 57,336.00 265,045.00 322,381.00 37.13

Arizona 5,724 13,863.04 116,669.30 130,532.34 22.30

British Columoia 4,714 14,229.00 278,387.00 292,616.00 62.10

Calltornia 43,413 64,890.00 664,465.00 729,333.00 16.30

Colorado 7,235 10,529.00 135,760.00 166,289.00 22.98

Connecticut 30,099 18,216.00 243,681,83 261,897.83 8.70

Delaware 1,837 2,146.00 18,333.00 20,479.00 11.03

District of Columbia 1,076 2,141.00 20,279.00 22,420.00 20.84

Florida 21,365 36,331.00 503,759.00 540,090.00 25.28

Georgia 3,455 5,960.00 147,134.00 153,094.00 44.31

Idaho 2,4/3 2,656.00 19,813.00 22,469.00 9.31

Illinois 72,219 123.157.00 1,620,327.00 1,745,484.00 24.17

Indiana 10,490 29,468.00 498,311.14 527,779.14 17.31

Iowa 27,992 22,841.00 611,594.00 634,435.00 22.67

Lansas 26,356 29,989.00 275,648.00 305,637.00 11.60

Kentucky 7,547 9,986.00 192,955.00 202,941.00 26.89

Louisiana 26,488 153,449.30 668,696.50 822,145.80 31.04

Maine 8,955 10.255.00 186,675.00 196,930.00 21.99

Manitoba 5.858 12,626.00 129,722.00 142,348.00 24.30

Maryland 19.620 15,127.00 571,452.00 606,579.00 30.92

Massachusetts 60,031 57,654.44 996,775.00 1,054,429.44 17.57

!lexica 8,161 7,724.00 176,548.00 184,272.00 22.58

Hicnigan 65,923 92,264.00 1,119,675.00 1,211,939.00 18.38

Minnasota 4.5,927 50,687.87 444,430.00 495,120.87 10.78

Mississippi 3,609 4,529.70 135,005.07 139,534.77 38.66

Itissouzi 28.660 21.777.00 694,939.39 716,716.39 26.88

Meecana 5.415 4,154.00 23,839.34 27,993.34 51.69

Nebraska 13,879 16,546.77 163,761.55 180,308.32 12.99

Nevada 1,631 1.562.00 19,369.80 20,931.80 12.83

New Brunswick 9,978 10,106.00 127,685.00 137,791.00 13.81

Newfoundland 4,274 8,121.22 136,480.56 164,601.78 38.31

New Nampshirs 6,732 6,946.00 72,260.97 79,206.97 11.77

New Jersey 63,650 70.6.03.00 744,389.00 644,992.00 13.28

New Mexico 4,034 10,747.83 88,638.21 99,386.04 24.64

New York 119,532 123,257.00 1,533,907.00 1,657.164,00 13.86

North Carolina 2,995 9,835.00 131,675.00 241,510.00 80.64

North Dakota 14,177 14,255.00 233,740.00 247,995.00 17.49

Nova Scants 4,079 5,197.00 73,282.00 78,459.00 19.24

Ohio 62.951 188,566.68 1.022,899.29 1.211,465.97 19.25

Oklahoma 4,444 9,257.00 113,200.00 122,457.00 27.56

Ontario 40,385 84,803.00 1,339,367.00 1,444,670.00 15.60

Orsgon 6,160 6,212.00 76,302.00 82,514.00 13.40

Pennsylvania 60,114 2,302.47 432,201.00 434,503.47 7.23

Philippinas 37,296 6,248.00 113,978.00 115,003.00 3.08

Prin. Edward Island 836 1,025.00 9,965.00 10,940.00 13.15

Puarto Rico 2,860 5,103.00 122,135.00 127,238.00 44.49

Quabec 117,703 204,141.00 848,435.00 1,052,576.00 8.94

Rhoda Island 10,445 20,784.00 113,843.00 134,627.00 12.88

Saakarchewan 10,216 48,976.00 302,027.06 399,979.06 39.13

South Carolina 3,015 4,686.00 107,475.00 112,161.00 37.20

South Dakota
TOMASSSO4

6.007 10,116.00 78.499.21 88,615.21 14.75

4,775 6,306.00 208,940.00 215,446.00 45.12

TaXia 43,064 144,817.00 957,268.00 1.102,085.00 25.59

Utah 1.118 1.068.00 8,815.00 9,883.00 8.84

Vermont. 4,827 2,248.00 27,200.80 29,448.80 61.01

Virginia 9,334 15,455.67 274,844.33 290,300.00 31.30

Washington 9,479 13,843.00 188,496.00 202,339.00 21.33

West Virginia 4,678 3,444.00 103,268.34 106.712.34 22.81

Wisconsin 40,421 58,101.00 608,691.00 666,792.00 16.50

Wyoming 2.176 2,448.00 33,137.00 35,137.00 16.15

TOTAL 1.314,819 2,026,678.99 24,061,009.67 26,087,688.66 19.84
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Senator DECoNam [continuing]. Our next witness is Ms. Dorothy
Schrader, General Counsel, Copyright Office.

STATEMENT OF DOROTHY SCHRADER, GENERAL COUNSEL, U.S.
COPYRIGHT OFFICE, LIBRARY OF CONGRESS

Ms. SCHRADER. Thank you, Mr. Chairman. I am Dorothy Schrader.
I am General Counsel of the Copyright Office, which is a department
of the Library of Congress. I do thank you for the opportunity to
appear here today to give the views of the Copyright Office on S. 2082.
I should also like to convey the regrets of the Registrar of Copy-

rights, Mr. David Ladd, that a prior conflicting commitment to par-
ticipate in an international meeting on copyright prevented him
presenting these views personally.
The Copyright Office opposes S. 2082 on the ground that the pres-

ent exemption for nonprofit organizations in section 110(4) of the
Copyright Act, title 17 of the United States Code, representing an
equitable balance between the right of creators to be compensated for
performances of copyrighted music and the reasonable needs of the
nonprofit users for royalty-free access to copyrighted music.

Section 106 of the Copyright Act gives copyright owners the ex-
clusive right to perform music in public, continuing a property right
that has been part of the copyright statutes since 1897.1
This exclusive right is, however, subject to exceptions and limita-

tions, the most significant of which appear in section 110 of the act.
S. 2082 proposes an amendment to section 110 that would add a 10th
exemption and would have the effect of exempting "performance of
a musical work in the course of the, activities of a nonprofit veterans'
organization or a nonprofit fraternal organization."
The Copyright Office respectfully submits that Congress adequately

provided for the reasonable needs of nonprofit organizations for royal-
ty-free performance of copyrighted nondramatic music in clause (4)
of section 110. This general exemption, while narrower than the ex-
emption of the statute in effect before 1978, in its essentials exempts
performances of nondramatic music by nonprofit organizations pro-
vided the performers, promoters, and organizers are not paid and
provided proceeds from admission charges, if any, are used for edu-
cational, religious, or charitable purposes.
If a nonprofit organization performs nondramatic music by mechan-

ical means such as records, tapes, cassettes, and so forth, the perform-
ance is potentially royalty free under section 110(4).
If a nonprofit organization performs nondramatic music and the

performers, promoters, and organizers are unpaid, the performance
is potentially royalty free under section 110(4).
In passing the current Copyright Act, Congress drew this new line

separating for-profit and not-for-profit performances. It decided that
if a nonprofit organization has the money to pay the singer or musician
who performs copyrighted music, it is only fair and reasonable that
the same nonprofit organization budget enough funds to pay copyright
performance royalties to the author-copyright owners of the music

1 Act of Jan. 6, 1897, 29 Stat. 481.
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performed. Without the creative effort of composers and lyricists, the
music would not exist because performers would have nothing to
perform.

Since copyright is an intangible property interest, it is sometimes
easy to forget that it is property. Creators of copyrightable works and
copyright owners derive income by licensing various uses of the works.
These are not licenses comparable to municipal licenses. These are the
ways one grants permission to use a profit. Any significant unauthor-
ized use interferes with the legitimate expectation of creators and copy-
right owners that they will be compensated for uses of their property.
The public performance of music is one of the most significant sources
of royalty income for composers and lyricists.
Copyright is of course a statutorily created property right, and Con-

gress both defines the scope of the right and sets limitations on its ex-
ercise. However, any such limitations should be consistent with the
fundamental purpose of the copyright system, as established by the
copyright clause of the Constitution. This purpose was expressed by
the Supreme Court in Mazer v. Stein, 347 U.S. 201 (1954) in this way:

The economic philosophy behind the [constitutional] clause empowering Con-
gress to grant . . . copyrights is the conviction that encouragement of individual
effort by personal gain is the best way to advance public welfare through the tal-
ents of authors and inventors in "science and useful arts." Sacrificial days de-
voted to such creative activities deserve rewards commensurate with the serv-
ices rendered. (347 U.S. at 219.)

We are all enriched by the creative spirit that animates composers
and authors. We encourage authors to utilize this creative spirit to its
maximum potential by assuring them of adequate control over, and
compensation for, uses of their creative output. We submit the interest
of nonprofit organizations in royalty-free performances has already
been accommodated in the current Copyright Act. This accommoda-
tion which Congress legislated only recently has been in effect just
short of 3 years, and it should not be disturbed.
Thank you. I shall try to answer any questions you might have.
Senator DECONCINI. I take it from your statement that you do not

feel a public interest is served by exempting charitable groups even if
they hire someone to play the music?
Ms. SCHRADER. We do not believe the public interest is served by

broadening the exemption which has already been given.
Senator DECoNciNi. How do you answer the tough question when

the Shriners pay $25,000 a year which would go toward helping dis-
advantaged children if that money were not paid for royalty use?
Do you still come to the same decision that it is better to pay that

than having that money available for disabled or crippled children or
disabled veterans and other charitable purposes?
Ms. SCHRADER. As you say, it is a tough question and a tough policy

decision Congress must make. I can only suggest that Congress recently
decided that if authors and composers contribute the use of their music
free, performers and musicians and organizers of events should also
contribute their services free. In a sense that is the balance which was
struck.
If the music is to be performed without any royalty, then also those

who do the performing should be expected to make this charitable
contribution.

a
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The authors are willing to make their contribution to charity if
those who are doing the performing also make the same contribution.

Senator DECoNcira. Yes, but the author might be having his music
played at 300 places that evening, or perhaps even on television, having
40 million people viewing it and having 400 stations paying for it;
whereas, the band which is playing at the local place is one single unit
and it cannot spread itself.
Is there not a distinction there?
Ms. SCHRADER. Well, it is true that the music may be performed

more than once at a given time. However, the rates usually take that
into account so that when you have a blanket license, part of the license
is permission to perform the music an unlimited number of times.

Senator DECoNciNi. Thank you very much for your testimony.
[The prepared statement of Ms. Schrader follows:]

PREPARED STATEMENT OF DOROTHY SCHRADER

Mr. Chairman, I am Dorothy Schrader, general counsel of the Copyright Office,
a department of the Library of Congress. I should like to thank you and the Sub-committee for giving me the opportunity to appear before you today to present theviews of the Copyright Office on S. 2082. I should also like to convey the regretsof the Register of Copyrights, Mr. David Ladd, that a prior conflicting commit-ment to participate in an international meeting on copyright prevented him from
presenting these views personally.
The Copyright Office opposes S. 2082 on the ground that the present exemption

for nonprofit organizations in section 110(4) of the Copyright Act, title 17 of the
United States Code, represents an equitable balance between the right of creators
to be compensated for performances of copyrighted music and the reasonable
needs of nonprofit users for royalty-free access to copyright music.

Section 106 of the Copyright Act gives copyright owners the exclusive right to
perform music in public, continuing a property right that has been part of the
copyright statutes since 1897. [Act of January 6, 1897 (29 Stat. 481).]

This exclusive right is, however, subject to exceptions and limitations, the
most significant of which appear in section 110 of the Act. S. 2082 proposes an
amendment to section 110 that would add a tenth exemption and would have
the effect of exempting "performance of a musical work in the course of the
activities of a nonprofit veterans' organization or a nonprofit fraternal organiza-
tion."
The Copyright Office respectfully submits that Congress adequately provided

for the reasonable needs of nonprofit organizations for royalty-free performance
of copyrighted nondramatic music in Clause (4) of section 110. This general
exemption, while narrower than the exemption of the statute in effect before 1978,
in its essentials exempts performances of nondramatic music by nonprofit orga-
nizations provided the performers, promoters, and organizers are not paid and
provided proceeds from admission charges, if any, are used for educational, re-
ligious, of charitable purposes. [However, the copyright owner may object to the
performance where an admission charge is made by an appropriate advance no-
tice in writing.]
If a nonprofit organization performs nondramatic music by mechanical means

such as records, tapes, cassettes, etc., the performance is potentially royalty-free
under section 110(4).
If a nonprofit organization performs nondramatic music and the performers,

promoters, and organizers are unpaid, the performance is potentially royalty-free
under section 110(4).
In passing the current Copyright Act, Congress drew this new line separating

for-profit and not-for-profit performances. It decided that if a nonprofit organiza-
tion has the money to pay the singer or musician who performs copyrighted
music, it is only fair and reasonable that the same nonprofit organization budget
enough funds to pay copyright performance royalties to the author-copyright
owners of the music performed. Without the creative effort of composers and
lyricists, the music would not exist because performers would have nothing to
perform.
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Since copyright is an intangible property 
interest, it is sometimes easy to

forget that it is property. Creators of copy
rightable works and copyright own-

ers derive income by licensing various uses of
 the works. Any significant unau-

thorized use interferes with the legitimate e
xpectation of creators and copy-

right owners that they will be compensated fo
r uses of their property. The

public performance of music is one of the most 
significant sources of royalty

income for composers and lyricists.
Copyright is of course a statutorily created propert

y right, and Congress both

defines the scope of the right and sets limitations o
n its exercise. However, any

such limitations should be consistent with the fu
ndamental purpose of the copy-

right system, as established by the Copyright Clau
se of the Constitution. This

purpose was expressed by the Supreme Court i
n Mazer v. Stein, 347 U.S. 201

(1954) in this way:
"The economic philosophy behind the [constitutional] 

clause empowering Con-

gress to grant . . . copyrights is the conviction that enc
ouragement of individual

effort by personal gain is the best way to advance publ
ic welfare through the

talents of authors and inventors in 'Science and Usef
ul Arts.' Sacrificial days

devoted to such creative activities deserve rewards co
mmensurate with the

services rendered." [347 U.S. at 2191.
We are all enriched by the creative spirit that anim

ates composers and

authors. We encourage authors to utilize this creative spi
rit to its maximum

pot( ntial by assuring them of adequate control over, and
 compensation for,

uses of their creative output. The interests of nonprofit orga
nizations in roy-

alt-frec,, performances of copyrighted music have been accomm
odated in the

current Copyright Act. This accommodation, which Congress leg
islated only

recently, should not be disturbed.
Thank you. I shall try to answer any questions that you may have.

Senator DECoNciNt [continuing]. Our next witness is Mr. Al Cian-

cimino, SESAC, New York City.
Your full statement will be printed in the record.
Mr. CIANCIMINO. I have a brief statement I would like to summarize.

Senator DECONCINI. Fine.

STATEMENT OF ALBERT F. CIANCIMINO, COUNSEL, SESAC, INC.

Mr. CIANCIMINO. I am Albert F. Ciancimino. I am an attorney duly

admitted to practice before the bar of the State of New York. I have
been counsel for SESAC for 21 years. I participated from the year 1964

up until the very recent passage of the Copyright Act of 1976, in all of

the deliberations and hearings before both the House and Senate.
I did not count the number of times I participated but the appear-

ances are quite numerous.
SESAC is the second oldest music rights organization in the United

States but we are the smallest of the three. ASCAP and BMI are re-
ferred to as the giants, and rightfully so. They are the two giants of
our industry. However, SESAC's contribution in the area of music and
our representation of publishers' rights is substantial and significant.
We represent more than 300 publishing accounts and thousands of

writers. As I said before, on behalf of the individuals, I have taken
part in all of the hearings before both the House and Senate on the
copyright bill.
The subject of private performances by nonprofit fraternal lodges

and veterans' organizations was carefully considered by Congress when
it enacted the 1976 Copyright Act. It was not done in a slipshod
manner.
In this area, Congress handled it in two major ways. The first was

that it eliminated the for-profit limitation that theretofore had existed
on public performances under the 1909 act.

•
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In its place it substituted very specifically defined areas of exemption
in section 110.

Also it defined the term "public" much more broadly than it ever had
been defined before by either the courts or Congress.
What was the net result of Congress' efforts in this area? It is clear

that under section 110(4), Congress has allowed an exemption for per-
formances which are truly of a charitable nature. That is to say, these
have organizations that are proponents of this bill who may perform
music without payment of royalty under certain conditions. These con-
ditions have been clearly set forth by Ms. Shrader from the Copyright
Office, and I will not reiterate them.
However, we can also see that Congress took great pains to define the

word "perform."
Let me quote the definition for a moment as it appears in the bill:

To perform or display at a place open to the public or at any place where a
substantial number of persons outside of a normal circle of a family and its social
acquaintances is gathered.

Clearly, Congress intended certain performances to be exempt. I read
in the record there are allegations made that the father of the bride
would have to pay for performances at a daughter's wedding. That is
clearly not true under the statute. There is an exemption under this
language.
I heard it said this morning that perhaps the playing of a piano

alone by a person would cause it to be subject to liability. That is
clearly not true under the definition of the word "perform" in the
statute.
There was a delicate balance Congress struck between true chari-

table performances and performances by so-called private clubs or
charitable organizations.
To amplify and clarify their intent, in both the Senate and House

reports, this language appears:
One of the principal purposes of the definition was to make it clear that per-

formances in "semi-public" places, such as clubs, lodges, factories, summer
camps and schools, are "public performances" subject to copyright control.

We therefore submit that the intention of Congress is quite clear.
Turning now to an area which the proponents urged as the reason

for enacting this legislation, they claim that were it not for the moneys
paid to licensing organizations they would be able better to use such
moneys for the charities with which they are involved.
Might I suggest to the subcommittee that there is no worthier char-

ity than the impoverished American author and composer of music
the overwhelming majority of whom would qualify for the Federal
low-income credit given by the U.S. Government to taxpayers in need
of financial assistance.
It was somewhat amusing to hear the testimony preceding mine

by the representative of the circus group and to hear cries of anguish
when it was suggested by the chairman of this subcommittee that per-
haps he should forgo payment of his services as a circus.
He said, "Without those payments, I cannot stay in business."
We submit, Mr. Chairman, that without payment to the writers of

music, they also cannot stay in the business of writing.



104

The record of hearings before Congress is replete with evidence and

testimony from author and composer groups of their inability, except

for a very small percentage, to earn a living solely from their writings.

The typical creator of music must work at it in. his spare time while

he devotes his primary time to earning a living in another field.
Indeed, we again urge the proponents of S. 2082 to consider the

creator of the kind of music that has made America great in the same
category as a young teenager who may benefit from one of their finan-
cial grants or to any other charitable group worthy of their attention.
My final point, Mr. Chairman, is simply to reiterate a point which

already has been made on the record.
To state it simply, why punish the writer and composer of music?

Of all the services supplied to charitable organizations, why single
out music as the one service to be given free of charge?

Surely veterans' posts and other such organizations pay rent, pay for
electricity and heat, pay for their telephone, pay for their repairs, and
they also pay for their periodicals.
Why is music, among all the services, the only one earmarked for

nonpayment by them? The obvious answer is that there is no justifica-
tion for this piece of narrow, special interest legislation, and we re-
spectfully ask the subcommittee to come to this conclusion.
Thank you, Mr. Chairman, for the opportunity to appear before

you. I will answer any questions you might have.
Senator DECONCINI. Thank you. How large is SESAC ? How do

you rate your organization? Is it by volume or numbers of members?
Mr. CIANCIMINO. We are the smallest of the three. We do represent

more than 500 publisher catalogs and thousands of writers either
directly or through a writer agreement or indirectly through agree-
ment with publishing houses.
Senator DECoNcirri. How do you approach charitable organiza-

tions? Do you have any exemption built into your rules or bylaws?
Mr. CIANCINIINO. We follow the policy of the statute, Mr. Chair-

man. We feel Congress has amply provided for guidelines.
Senator DECoNciNi. What do you do for a fraternal order or a club

which will hire a band and they have capacity for 250 people in their
hail? It is for a charitable purpose and they have a Saturday night
dance.
Do you charge them the same as you would a restaurant, a bar, or

someone down the street which is in the business solely to make money?
Is the charge the same or is there some preferential treatment for the
one which is doing it for charitable purposes?
Mr. CIANCIMINO. Our rates are based on entertainment expenditures,

Mr. Chairman. There are blanket license rates.
Senator DECONCINI. There is no special 
Mr. CIANCIMINO. In other words, a licensee would contract with us.

For example, if there are expenditures of less than $5,000 a year, they
contract with us for payment of $60 per year.
For that $60 they can use as much of our music as they wish during

that year.
Senator DECoNcim. You mean if $5,000 is the amount they have

spent on bands or entertainment?
Mr. CIANCIMINO. Yes. I believe the same policy applies to ASCAP

and BMI.
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Senator DECoNcim. So as you use less you pay less. Is that fair to
say?
Mr. CIANCIMINO. No. You are free to use as much as you wish. As

you pay for entertainment expenditures the fee would increase. That
is how we gage the size of the license.
SenatorDECowaNi. As you spend more for entertainment then the

fee goes up?
Mr. CIANCIMINO. Yes.
Senator DECoNciNi. Thank you very much. We appreciate your

appearance.
[The prepared statement of Mr. Ciancimino follows:]

PREPARED STATEMENT OF ALBERT F. CIANCIMINO

Mr. Chairman, Members of the Subcommittee, my name is Albert F. Ciancimino
and I am duly admitted to practise before the Bar of the State of New York.
I appear here as Counsel for Sesac Inc., an organization which represents the
performing rights, among others, in the catalogues of more than five hundred
(500) music publishers and in the musical works of thousands of writers and
composers.

Sesac is the second oldest music rights organization in the United States, hav-
ing been organized in the year 1931. Sesac's main headquarters are at 10 Colum-
bus Circle in the Coliseum Tower, New York and we also maintain regional
offices in the Sesac Building, 11 Music Circle, Nashville, Tennessee and 9000
Sunset Boulevard, Los Angeles. California.
As a music rights organization representing approximately 150,000 musical

compositions, we have a vital interest in any legislation such as 5 2082 which
would affect our right to license performances of the musical compositions which
we represent. Sesac therefore is making this statement in opposition to S 2082
which would exempt non-profit veterans organizations and non-profit fraternal
organizations from paying performance royalties as is now required by the Copy-
right Act of 1976.
The subject of "private performances" by non-profit fraternal lodges or vet-

erans organizations was carefully considered by Congress when it enacted the
1976 Copyright Act. Under the 1909 Act a performance royalty could only be
earned by an author of music if the performance was both public and for profit.
In a sweeping reversal of this 1009 concept, Congress, in the 1976 Act, eliminated
the for profit limitation on performances, and in its place set forth clearly
defined and limited instances in Section 110 when certain performances would
be exempt from the payment of copyright royalties. It also indicated its clear
intention as to the meaning of "performance" by expressly defining the word
"perform" more broadly than those terms had previously been construed by the
court and the 1909 Act.
What was the net result of Congress' efforts in this area? It is clear that under

Section 110(4) Congress has allowed an exemption for performances which are
truly of a charitable nature, that is to say fraternal orders and veterans posts
can play music without payment of copyright royalties as long as there is no com-
pensation paid to the musicians or producers or promoters of the event. In short,
if there is a charitable event where admission is charged and there is no com-
mercial advantage either directly or indirectly to anyone but the charity, music
may be performed free of charge as long as no objection to the performance has
been made by the author of the music. Even if an objection is made by an
author, the music may still be used free of charge as long as there is no admis-
sion charge.
We therefore can readily see that Congress has taken pains to outline, in de-

tail, rather strict circumstances under which non-profit fraternal and veterans
organizations may perform copyrighted music without liability. As a complement
to the language of Section 110(4), Congress has defined the term "perform . . .
publicly" as meaning, "to perform or display it at a place open to the public or
at any place where a substantial number of persons outside of a normal circle
of a family and its social acquaintances is gathered."
This broad definition in the statute goes well beyond the definition of public

performance as has been set forth by various courts since the 1909 Act. Fur-
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ther, in order to be sure that its intention was clear and that there would 
be no

mistake with regard to the parameters of liability, Congress stated the 
following,

in both the Senate and House reports concerning the 1976 Copyright Act:

"One of the principal purposes of the definition was to make it clear that . 
. .

performances in 'semi public' places, such as clubs, lodges, factories, summer

camps and schools, are 'public performances' subject to copyright control."

We therefore submit that the intention of Congress in the 1976 Act was clear

in that it committed to copyright liability all non-profit organizations which did

not meet the strict exemption requirements for the performance of music set

forth in Section 110(4). The proponents of S. 2082 would now have Congress

reverse itself in this area by adding another exemption to Section 110 for non-

profit veterans organizations and fraternal organizations.

One of the primary reasons given by proponents of this Bill for the need of

an exemption is that copyright royalty payments diminish the amount of money

that they, as non-profit groups could raise for charity. May I suggest to the

Subcommittee that there is no worthier "charity" than the impoverished Amer-

ican author and composer of music, the overwhelming majority of whom would

qualify for the Federal Low Income Credit given by the United States Govern-

ment to taxpayers in need of financial assistance.
The record of hearings before Congress on the 1976 Copyright Act is replete

with evidence and testimony from author and composer groups of their in-

ability (except for a very small percentage) to earn a living solely from their

writings. The typical creator of music must work at it in his spare time while

he devotes his primary time to earning a living in another field. Indeed, we

urge the proponents of S. 2082 to consider the creator of the kind of music that

has made America great in the same category as a young teenager who may

benefit from one of their financial grants or to any other charitable group

worthy of their attention.
Finally, I would like to simply reiterate a very important point that has

already been placed on the record by Ed Cramer, president of Broadcast Music,

Inc. To state it simply—why punish the writer and composer of music? Of all

the services supplied to charitable organizations, why single out music as the
one service to be given free of charge. Surely veterans posts and other such
organizations pay rent, pay electric and heat, pay for their telephone, pay for

their repairs, pay for their periodicals. Why is music, among all the services,
the only one earmarked for non-payment by them? The obvious answer is that
there is no justification for this piece of narrow, special interest legislation, and
we respectfully ask the Subcommittee to come to this conclusion.

Senator DECONCINI. The last panel we will hear from is the Amer-
ican Society of Composers; Messrs. Korman, Cleary, Holyfield, and
Drake. Your statements will be printed in the record in full following
the complete oral presentation of the panel. Please highlight your
statements now.
Mr. Korman, you might start.

PANEL OF ASCAP AND AGAC OFFICIALS:

STATEMENTS OF BERNARD KORMAN, GENERAL COUNSEL, AND

JAMES CLEARY, MANAGER OF GENERAL LICENSING, ASCAP;

WAYLAND HOLYFIELD, MEMBER, ASCAP, AND DIRECTOR, NASH-
VILLE SONGWRITERS ASSOCIATION, AND ERVTN DRAKE, SONG-
WRITER AND PRESIDENT, AGAC, AS PRESENTED BY ALVIN
DEUTSCH, COUNSEL

Mr. KORMAN. Thank you Mr. Chairman.
To my left is Mr. Holyfield, a songwriter and a member of the

board of the National Songwriters Association.
To my right is Mr. James Cleary,' manager of general licensing

activities.
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To Mr. Cleary's right is Mr. Alvin Deutsch, who is here in place
of Ervin Drake and who will speak for Mr. Drake. Mr. Deutsch is
counsel to the American Guild of Authors and Composers.
Mr. Chairman, the president of ASCAP wanted to be here today

but because of a conflict he was unable to be here. I would like to
summarize his statement.
He points out that ASCAP is an unincorporated membership asso-

ciation. It consists of more than 28,000 writers and publishers who
come from all the States.
Like other Americans they join organizations—fraternal, veterans

and others—and make contributions, in many cases well beyond what
normal Americans do.
I think of Irving Berlin. "God Bless America" royalties go to the

Girl Scouts. He never talks about it, but we know. Also, "This Is the
Army in World War II," I think of the USO.
Mr. David goes on to speak of the fact that he was fortunate to

write songs that the public liked. He named some of them—"Rain-
drops Keep Falling on My Head ;" "Do You Know the Way to San
Jose ;" "The World Is Now in Love;" "I'll Never Fall in Love Again."
He also makes the point that like all other songwriters, even Irving

Berlin, he has written many songs that have failed. Indeed, for all
songwriters they have written far more which fail than succeed.
Mr. David points out in today's world the principal source of in-

come for a writer or publisher of music is from nondramatic perform-
ance rights. It used to be from sheet music many years ago, but people
don't buy sheet music very much any more. Television long ago re-
placed the piano as the center of home entertainment in America.
Next Mr. David talks about ASCAP and its role as a clearing-

house. It is important to focus on that for a moment, particularly in
Eight of Mr. Hamid's remarks.
Through ASCAP members are able to issue licenses which grant

the right to perform all the works in their repertory, the works that
exist at the time the license is entered into plus those created during
the term of the license and works of literally hundreds of thousands
of foreign writers and publishers as well. The user can go to one place
and get a single license which grants him the right to perform
hundreds of thousands of works.
Without such a clearinghouse, I suggest, the postage involved in

trying to locate the owners, trying to work out agreements with in-
dividuals, would far exceed the license fees.
Indeed, one of the statements made, I think by the representative of

the Eagles at the first hearing, referred to how Americans like to form
associations. ASCAP is as good an example of that as you will find
anywhere. The performing right of music first granted in 1897 did not
mean anything until there was a mechanism to enforce that right.
That mechanism was ASCAP, originally formed in 1914.
Folks did not just line up to pay licenses and pay fees. They pre-

ferred the old system where they paid nothing.
Even restaurants and hotels took the position that because they did

not charge separately for music from charges for rooms or food, they
said they were not performing for profit. It took a U.S. Supreme
Court decision in 1917 before the matter was settled.
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It was not until 1921 that there was enough money around for any
royalty distribution. It was a long haul.
After that the broadcasters resisted paying. They said performances

were in the privacy of studios and in the privacy of homes. In those
days you did not have the kind of advertising you have now.
I have interpolated, as you might have noticed, from Mr. David's

statement. He then says there are many different forms of licenses.
With respect to Mr. Hamid's comments about fees, how users are at

the mercy of any fee ASCAP chose to quote, the statement implies
knowledge that is not inherited, and I would refer to Mr. Hamid's
father in the 1950's.
The Hamid family long owned the famous Steel Pier in Atlantic

City. Mr. Hamid's father and Mr. Hamid are traders as shrewd as you
will find anywhere. He knew that all ASCAP can do is quote the fee it
thinks is reasonable. If the user thinks that fee is unreasonable he has
an absolute right to have a Federal court determine a reasonable
fee, so the fear expressed here today—"very charitable," I think was
the term used by the representative of the Shrine—a fee of $18,000
that got worked out for ASCAP, might one day go through the roof 

i 
,

this s really not a genuine fear. I think that statement is made out of
ignorance rather than any intention to mislead.
However, ASCAP must quote reasonable fees because a Federal

judge stands by to fix a reasonable fee in the event that the fee we
quote is considered 1,-) be unreasonable.
In those proceedings, and there have been many, the burden of proof

is on ASCAP to establish the reasonableness of the fee quoted.
I am sure as a lawyer the chairman knows that it would be a terrible

risk for ASCAP ever to quote unreasonable fees and have a Federal
judge say ASCAP is out to gouge somebody because, with a stroke of
the pen, his ruling setting a fee lower than it should be can hurt us
forever. We are careful always to quote reasonable fees.
I think much has been said about the study Congress made before

it drew the line where it did. This is mentioned by Mr. David. I will
skip over it quickly and point out there is a separate document out-
lining the legal issue involved here.
The fees we have been talking about are nowhere near those that

fraternal organizations have referred to. The amounts are in Mr.
David's statement on page 6.
We have tried to work out a national agreement because it saves us

money and it saves the user money as well. We have been successful
with the Shrine. We are talking to the American Legion. We believe
we will be successfp.1 there. Rates are well below those we normally
would charge for other types of worthy users.
Let me turn to the second statement we have filed dealing with the

legal issues very quickly to point out that the original grant of the
performing rights did not have a full profit limitation. The 1909 law
did.
My recollection is that what Congress was concerned about in 1909

was to put the for-profit limitation into the law, and that was the
criminal provision of the law. There was some reference that I remem-
ber reading, which was amusing at the time, that the Senate-House
committee, which met together in those days, expressed a concern that
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if the law were passed without such limitations as a for-profit limita-
tion, if a child watching a parade were to whistle or singa copyrighted
song that child might be hustled off to jail. There was similar concern
about performance in church.
I think that is where the for-profit limitation originally came from

rather than any thought that organizations which are able to pay for
performance would not pay people who create the music that perform-
ers need to play.
The legal memorandums point out all the study and care taken to

draw the line. I will not go into that.
Let me stress that Congress knew what it was doing. In the report

it stated quite precisely that it intended lodges and private clubs to be
liable under the new law. This was no oversight. Indeed, we learned
this morning that Mr. Hamid argued 5 years ago to have the law
changed.
I think the American Legion representative might have indicated

that they may not have noticed it. Truly the Shrine noticed that be-
cause Mr. Hamid called it to the attention of the committee and the
committee did not buy the argument.
There has been tremendous concern expressed here that the term

"public" in the copyright law does not square with the term "public"
in the Civil Rights Act. We deal with that in our memorandum and
conclude that the fraternal organizations need not fear the loss of their
exemption from nondiscriminatory treatment under the Civil Rights
Act because of their copyright liability under the Copyright Act.
Mr. Chairman, we think it is very important that this committee

view copyright in the context that the Copyright Office has suggested
it be viewed. It is a property right.
As the chairman put the issue at page 33 of the prior hearing, once

you realize you are dealing with a question of whether to take an ex-
isting right away, I think the argument has to be very, very strong
that there is some real public need to do it. I submit to you there has
been no such case made here. The fees are very modest.
Sure every penny that can go to a charity would be a good thing,

but why only music? Why not take 1 percent of the telephone com-
pany's revenues? Then you really would have some money to talk
about.
Fact 2, it is a mistake to think of ASCAP as some big organization.

Yes, we are collectively large in that we collect a lot of money, but
that money is distributed to all of our members. We are nonprofit in
the sense that every penny we have left over after paying the cost of
running ASCAP gets distributed each year to the members. They are
the people who create something which didn't exist before it came out
of their minds and their talents.
Sure it may be used in many places, but it is valuable to each user.

If you view it as property, no one under the free enterprise system can
use somebody else's property without permission.
In the case of a copyright or patent that is given by a license, there

is nothing wrong with someone who has written a successful song used
by a number of different people being paid for each use. I submit it
would be wrong if it were not so.
I realize, Mr. Chairman, you have heard a lot of testimony on this

issue. Let me not belabor any of these points.

72-543 0 - 81 - 8
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I wish to refer briefly to a statement of a member of ASCAP named
Paul Wendell. Wendell is a member of the Legion and a past com-
mander of the John Philip Sousa Post.
John Philip Sousa happens to have been a founding member of

ASCAP. He is the writer, as you know, of America's ()Teat marches.
He would be spinning, as a former Commander of the United States
Marine Corps Band, in his grave to know people wanted—people who
are veterans--to seek this legislation.
Mr. Wendell, as an American Legion member and as a member of

the post consisting only of musicians, opposes this bill.
Mr. Chairman, I would like now to introduce Mr. James Cleary.
Senator DECONCINI. Please go ahead, Mr. Cleary.
Mr. CLEARY. I am Jim Cleary. I would like to thank you for the

opportunity to testify in opposition to Senate bill 2082.
I am the ASCAP's national sales manager for general licensing. It

is my job to supervise licensing through 18 district offices located
throughout the country.
Of all the nonbroadcast public performances, I have the responsi-

bility of overseeing licensing of fraternal and veterans' organizations.
Before I speak to the issue of the bill, I would like to tell you of my

background for I think it will put my remarks in some perspective.
I started to work for ASCAP in 1939 in Cincinnati, Ohio, as a field

representative. My job was to go from town to town visiting establish-
ments using music, explaining the copyright law and licensing them
for performances of our members' music.
In 1941, before Pearl Harbor

' 
I took a leave of absence from ASCAP

and enlisted in the Army Air Corps. After a stint as a test pilot, at
Wright Field, I flew combat mission in the Middle East in B-25's
with the 12th Bomber Group, 83d Squadron, over North Africa.
In late October of 1942 I was shot down. For the next 21/2 years

I was a guest of the Third Reich.
I left the service in 1946 and returned to ASCAP where I made my

career, eventually becoming national sales manager in 1973. I should
also like to add I am a member of the American Legion.
Our president, Hal David, notes in his statement some of the things

ASCAP has done in the past to support the Legion's charitable efforts.
He also mentioned ASCAP's willingness to offer a special license to
fraternal and veterans' groups which takes into account their unique
position in our society.
I would like to comment on some of the statements made by those

advocating this bill regarding ASCAP's licensing activities, for those
statement are distortions—I am sure unwitting—of the facts.
Most amazing are the dollar figures quoted in regard to license fees.

Senator Zorinsky testified that the Moose pay "over $500,000 a year
in fees to copyright owners," and the American Legion "pays over $1.5
million a year in fees to copyright owners." The spokesman for the
Moose later said this group's figure was "projected." Daniel Splain,
representing the Eagles, said his organization is now paying about
$550,000 annually to copyright licensing organizations. These claims
have no basis in fact that I can see.
The facts are these: 753 Moose lodges are licensed, for a total annual

amount of $140,907.38, not $500,000. We have licensed 400 American
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Legion posts for a total annual amount of $51,506.27, not $1.5 million.
And 335 Eagles aeries are licensed, for a total annual amount of
$54,630.68, not $550,000. BMI's representative has testified that the
amounts these organizations say they are paying in license fees are not
going to BMI. They are certainly not going to ASCAP. There is a
factual error somewhere and I know it is not ASCAP's error.
As to the ability of these groups to pay reasonable license fees, I

have obtained a copy of the most recent audited financial report of
the American Legion National Headquarters, which was filed with
the House Judiciary Committee. It shows an excess of income over
expenditures in 1978 of $1,129,221 in 1978 and $964,824 in 1979. These
groups are not in any danger of going bankrupt if asked to pay the
modest license fees we suggest.
You have also received in evidence copies of advertisements taken

from newspapers which demonstrate that, contrary to the representa-
tions of the spokesmen for the fraternal and veterans' organizations,
many of their places are open to the general public. I know, from per-
sonal experience, that many of these lodges and posts are the social
centers of many communities throughout the country. As such, they
compete with commercial ventures, many of which hold ASCAP music
licenses. I know, too, that many admit the public, unaccompanied by
any member, even if the ads say "members and their guests only."
Mr. Chairman, you suggested at the previous hearing that these or-

ganizations sit down with us and try to work out a licensing arrange-
ment. You said we might have "a charitable feeling" toward them. We
do have that kind of feeling.
As ASCAP's national sales manager, I would be delighted to dis-

cuss licensing arrangements with all of these groups. Indeed, we have
begun to do so, and were able to reach agreement with the Shriners.
Our negotiations and dealings with the Shrine were very cordial. The
amount of the license fee was $18,000, which included circus perform-
ances. I believe both sides are pleased with the outcome. We are now
talking to the Legion and I believe an agreement will result.
Let me be clear, Mr. Chairman and members of the committee. We

cannot and shall not simply give our members' valuable property away.
We shall continue to offer licenses that take account of the role these
organizations play in America. These hearings should improve the
chances that agreement will be reached, for which we thank you.
Mr. KORMAN. Mr. Cleary mentioned ads. We have several thousand.

Many say "members and guests only."
As Mr. Cleary indicated, that is not necessarily dispositive of the

question as to who is admitted. That includes event the Moose, who
seem to be the most careful to have only members and guests appear in
their ads.
Whether that term appears or not, as the chairman pointed out in

questioning one of the proponents today, the fact is that many of these
places do compete with our commercial licensees.
Indeed, in that connection we took a lot of heat from Barnum &

Bailey and other circuses because they were not licensing the Shrine
circuses. The Shrine circuses were competitors of Barnum & Bailey.

Circuses have assorted entertainment that one does not go to every
other day. If you go to a Shrine circus you are apt not to want to go
to anyone else's circus in the future.
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Our next witness, Mr. Chairman, is Mr. Wayland Holyfield, of
Nashville.
Mr. HOLYFIELD. Mr. Chairman and members of the subcommittee,

my name is Wayland Holyfield. I appreciate the opportunity to ap-
pear here today to oppose Senate bill 2082.
I am a professional songwriter. My music is country music pri-

marily. My songs include: "Nobody Likes Sad Songs, 'If I had a
Cheating Heart," "No, No, No," "I've Got a Winner in You," "I'm
Gonna Love You Tonight," "I've Never Seen the Likes of You,"
"Lovely Lonely Lady," "New York Wine and Tennessee Shine," ard
many others. I hope they are familiar to you. I'm sure they are fa-
miliar to all those who hear them played by bands or on jukeboxes in
places like fraternal lodges all across America.
I am an ASCAP member, and also serve on the board of directors

of the Nashville Songwriters Association. The association represents
over 2,000 songwriters of all types of music, nationwide and even
worldwide. We are a nonprofit organization, and our goal is the ad-
vancement of music.
I support charitable causes such as those espoused by the fraternal

and veterans' organizations as much as anyone else, but I am deeply
troubled by the thought that these groups ask for a law that would
let them use my property without payment. I toiled as long and as
hard on my work as anyone else does on his. If these groups pay for
everything else, let them pay for my music. Don't single me out be-
cause I make my living by writing songs.
I have reviewed the testimony at the prior hearing, and I was sur-

prised by one of the supposed justifications for this bill: the notion
that income from these groups would represent a tiny percentage of
total collections for performing rights.
The amount of money may be small, but please don't belittle my

work by calling it insignificant. Many sources of royalties are in-
dividually small. That does not justify exempting those uses from
payment.
Indeed, the person who supplies food or drink to an individual

fraternal lodge may find a minuscule portion of his revenues come
from that source. Is that any reason to force him to give away his
property for nothing? I think not.
I urge you to remember that we songwriters must make a living

from our creations. Income from performing rights such as these is
the largest single source of our living.
In response to the argument that the uses this bill would exempt

are charitable, many of the songwriters I represent would say, "charity
begins at home."
If we wish to contribute our music, or discount its price, we may do

so ourselves, directly or through ASCAP. Please don't single us out
and force us to do so with this discriminatory legislation.
Mr. KORMAN. Finally, Mr. Alvin Deutsch.
Mr. DEuTscH. I am here today on behalf of the president of the

American Guild of Authors & Composers and National Songwriters
Association, Mr. Ervin Drake. Unfortunately, a medical incapacity
which occurred last night prevented his being here.
Our members are all songwriters, some 6,500, and members of 3

songwriters' societies.
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You have Mr. Drake's statement before you. I will not repeat it. I
will highlight only four aspects of it.
"The songwriter lives in the economic backwaters of time."
That statement is not based on hearsay. It is based on a survey done

by Rinfret Associates, Inc., in connection with testimony in hearings,
45 days of hearings, concluding at this moment before the Copyright
Royalty Tribunal determining the royalty rate to be paid songwriters
and music publishers. I will leave a copy of the survey with the com-
mittee.
Some of the facts you have heard today will highlight what the life

of the songwriter is about. All songwriters are not Cole Porter, Irving
Berlin, and Rodgers and Hammerstein. The survey proves the
following:
Twenty-eight percent of all of our members received a total income

of $5,200 from all sources in the year the survey was completed.
Fifty-five percent of those respondents received an average total in-

come per year from music-related source covering the 5 years preceding
the survey of $5,200. Seven percent received income from $5,200 to
$8,500, and 6 percent reported that their income from music-related
sources was between $8,500 and $11,500.
The profile of our members indicates the following:
About 58 percent of all respondents have no dental insurance.
About 33 percent of all respondents do not have disability insurance.
About 15 percent of all respondents have no hospitalization

insurance.
About 21 percent of all respondents have no major medical

insurance.
About 43 percent of all respondents have no insurance against

unemployment.
About 43 percent of all respondents have no workmen's compen-

sation.
When this committee discusses the paltry sum paid by these various

organizations, you must remember that ASCAP, BMI, and SESAC
do not keep any of this money. After they pay for their own expenses
it comes to our members, and those members, as you can see from these
economic statistics, are in dire need of every cent. That is the reason
we are participating and have participated for 45 days before the copy-
right tribunal, in an attempt to maximize the royalties paid by record
companies when they perform our songs.
You have heard testimony concerning our support for the worthy

activities of these organizations. Indeed, it is our position that if they
were not performed by these organizations they would have to be per-
formed by the U.S. Government.
In our opinion, these are worthwhile endeavors. However, remember,

each of our members pays income taxes on the moneys they receive.
Once money is exempt, no further income tax will be paid by our
members.
In short, Mr. Chairman, I believe that no one should be forced toplay our members' music. They don't have to pay and they don't haveto play the music and they don't have to pay for it.
Indeed, they can play all public domain music, and contrary to thestatements made earlier, there are many documents prepared by the
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Copyright Office itself which would easily leave someone to pla
y all

of the public domain music if they sought to do so.
However, do not burden the already economically burdened song-

writer with this further problem.
I would like to point out one discrepancy, Mr. Chairman, which I

find in the hearings which were previously conducted.
In the course of those hearings, it was stated that no performance

royalty is paid for the use of religious music.
The Copyright Act provides that no performance royalty is pay-

able if music is used in the course of the service at a place of worship

or religious assembly.
Accordingly, if a church or other organization of a religious nature

were holding a social event which is not a religious service, they would

be covered by the provisions of the act. If Mr. Drake were here, he
would relate how personal this position is to him.
Ervin Drake wrote a song called "I Believe." Many people consider

that song to be semireligious in nature. It is one of his most impor-
tant copyrights.
However, if every religious organization were exempt from paying

royalties on that song, then, indeed, Mr. Drake's income would be
seriously deteriorated and he indeed would become possibly someone
who, like so many other members, would be required to rely upon the
State for financial aid during the later years in life when they are no
longer able to support themselves from the writing of their music.
Members of AGAC and the National Songwriters Association have

contributed much to the country. I can point out that one of our de-
ceased members wrote a song called, "I Am An American." You may
well remember that that song became the cornerstone for "I Am An
American Day" which meant a lot to this country during the forties.
Our members have written such songs as "76 Trombones," "I Love

a Parade," "I'll Be Home for Christmas," and "There She Is, Miss
America."
We make our contributions. We make them willingly. However, we

feel that, as anyone else, it is important that our music be paid for when
it is performed.
It is not true that merely because a song is performed on several

occasions in one night a member of ours is earning money. It is only if
that member's song is being performed on that night somewhere that
performance money is earned.
As you will see from the Rinfret survey, which I will leave with you,

most of our members are not earning above the lowest level of the
members of our society.
Thank you, Mr. Chairman.
Mr. KOR1VIAN. Before concluding, I mentioned we had these thou-

sands of ads. Might I suggest that I sit down with committee counsel
and select a few typical ads from this group for inclusion in the record?
Senator DECONCINI. I think if you have thousands, it would be more

convenient if you would select representative 'samples, and we would be
glad to have them as part of the file. I will not put them all in the rec-
ord because it is extremely expensive. We already have a number from
our last hearings.
Mr. Korman, let me thank you for your fine presentations.
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Let me assure you that there seems to be some prevailing feeling from
your testimony here that this committee or that the chairman does not
appreciate the magnificent performance and charitable gifts whichyour members have made. We do.
We are not here to question the patriotism of any of them or theirright to own private property. In fact, as to the property right we aretalking about, I want the record to be clear this bill was not introducedas a punitive action toward your group. It was introduced by SenatorZorinsky and brought to my attention and Senator Simpson's attentionas well as others for the purpose of checking whether there is a publicinterest. That is the purpose of these hearings—to determine whetheror not there is a public interest for legitimate charitable groups to beexempt from paying your fee when they are raising money for charity.I want the record to be very clear that the tenor of a number of yourstatements is that we are picking on somebody and not preservingtheir property rights. I think the matter of the public interest is some-thin°. we all have to face in our own lives in the complex society inwhich we live today. Often you and I will disagree as to what is andwhat is not the public interest.
The only point I want to bring up is this: Mr. Cleary mentionedsome figures. My recollection, Mr. Cleary, is that those were combinedfigures which those organizations said they paid. I cannot refute thosefigures.
You said the Moose paid you $140,000. The Moose said they paid 10times that amount for all of their fees. I don't know that the figureis so dramatic as much as the fact of the dollar amount if it is usedfor charitable purposes. I think that is important.
Given that as a fact, that the money is used for charitable purposes,the question for this member of the committee is whether there is apublic interest.
Obviously, your association already has determined that there issome public interest to charge a lesser license fee for fraternal ordersand nonprofit organizations. I compliment you for coming to thatconclusion.
Therefore, I think the matter for this committee to determine iswhether or not you have operated in what we consider to be the publicinterest and representing 'the public" if we can be so bold in our at-tempt to do that.
Therefore, I have no further questions but I wanted to make thatstatement to assure you and your membership that we are trying onlyto determine public interest here and whether or not there should beexemptions from the existing law for truly charitable organizations.Senator Zorinsky ?
Senator ZORINSKY. Thank you, Mr. Chairman. Certainly I want tocompliment you for defending your industry. Certainly that is whatAmerica is all about, Mr. Korman.
There is no doubt in my mind there is public interest in this billdue to the fact that I have received a high volume of mail from thepeople of this country who are affected by the actions of ASCAPand BMI. Had I not received this high degree and volume of mail,obviously there would not have been as high a degree of public interest.
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Certainly there was a high degree of interest on your part when

you initiated this copyright bill not too long ago in past Congresses.

As I find from my research, it was quite a protracted fight. The

copyright law concerning ASCAP and BMI did not come easy. There

was voluminous testimony on both sides, which indicates to me that

there is interest on both sides with regard to this bill.
I personally feel it goes beyond the dollars being generated. I think

this goes to the very heart of what, in effect, is a tangible or intangible

product from which someone can derive future economic benefits..
Senator DECoNcukri. I have to go to a conference and I am 20 min-

utes lath.
Would you conclude the hearings today and adjourn the subcom-

mittee?
Senator ZORINSKY. Certainly.
Senator DECoNciNi. Thank you.
Senator ZORINSKY. I feel that this legislation in itself, if carried out

to its fullest extent, and which presupposes the creation of an indi-
vidual who is appealing to the auditory aspects of another human
being—and I guess that is how popular songs are evolved, those which
are catchy or appealing to the general public obviously are played to a
ilio,ther degree than others—likewise, I have this legislative bill here
which is a product of mine where I sat with my staff and evolved it
I selected what I thought would be a public interest.
This legislative bill is being played pretty much throughout the

country right now. I am getting a lot of people spending 15 cents to
send me a letter with regard to their support of it or their opposition
of it.
An act of Congress in itself is a creative device which people

throughout this country randomly or selectively will utilize in the
future. Is this to say that congressional people in this Congress, be-
cause they created a piece of legislation which will prove popular in
some areas to the people of this Nation as they selectively use that leg-
islation, are we entitled, if we get lobbyists and attorneys and propose
similar legislation, that we copyright our own legislation?
I know this may sound far-fetched, but maybe many Elks clubs and
gles clubs might have thought it far-fetched that somebody come in

one day and tell them they cannot play that song up there on the band-
stand unless they remunerate composers or authors for the use of that
article.

It appears to me—and I am sure it is no secret to you that I have
been in the coin-operated amusement machine business—records are a
tangible item on which a copyrighted article which you can be paid for
the work, so many cents per record, or sheet music which is also an
indicator of the works of that composition, anything that is pur-
chased or repurchased through our society is a good place to re-
munerate an individual for his efforts and works.
As we sit with this copyright law and certain performances are paid

for, many others under the law which should be paid for are not being
paid.
That is why the law in itself is difficult to enforce. It creates agita-

tion on the part of those paying for this. I feel perhaps there are al-
ways two sides to a story.
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Certainly your story needs to be told. I am going to do what I can to
keep an open mind as regards your side of the issue.
However, I will remind you that I have heard a lot of horror stories

coming back from the field. I know that you individuals at this table
are not responsible for going into business establishments and making
the pronouncements that "money is due."
However, some of the people who do it for you as an extension of

your industry are not doing it with the best interest of your com-
posers and authors in mind in the long range program.
I know a lot of that is beyond the control of an industry as huge and

as large as yours.
I am sure the same point can be made as to other industries. How-

ever, I will say there is no doubt in my mind that there is public in-
terest in this bill. Otherwise I would not have had the voluminous
contacts from both sides of this issue which I have received.
Would you like to comment on that?
Mr. KORMAN. Let me make one or two comments in response to what

you have just said. It is clear that we begin from opposite positions.
As a jukebox operator you were happy with the situation that no

performance fees be paid under the 1909 act.
You know, Senator, ASCAP started trying to get that provision

changed in 1928.
There were bills introduced in virtually every Congress beginning

in 1928, and we think that the 1909 exemption was a pure fluke. The
coin-operated device referred to in the 1909 act was nothing like the
modern jukebox.
However, be that as it may, it was not ASCAP that got this copy-

right revision ball rolling. Rather it was the Registrar of Copyrights,
Arthur Fisher.
For many years, when Congress thought of copyright, talk to a

Senator or Congressman, he thought you were talking about juke-
boxes and that is all that was involved.
There were many other issues, and the United States was behind

many other countries in the copyright world. People having no inter-
est in ASCAP or jukeboxes finally said, "It is time we did something
about the 1909 law."

Justice Fortas said that trying to decide a copyright liability issue
with respect to cable television under the 1909 act was like trying to
fix a television set with a mallet.
In 1955 Congress appropriated some money for a Copyright Office

study. Those studies were made, and they took years to make.
However, we, didn't cause this law at all, Senator. It was the interest

of authorship. Authorship is a vital interest in this country. It is an
interest that every American should be concerned with, particularly
every Senator and Congressman, because you are responsible for the
copyright law.
When we think of the great things about this country, particularly

if you have traveled abroad, you will find American music every-
where.
I just came back from Senegal and Morocco last week. All the music

you hear is American music. It is a great export.
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The balance of payments for music is all our way because 
foreign

countries use and pay far more for American music in their 
terri-

tories than we do for use of foreign music here.
When this bill was approved in the Senate in 1976 the vote was

96 to zero. I don't think it was only because people were tired. It w
as

because it was generally recognized that all the complicated and dif
fi-

cult issues had been finally worked out with many compromises.

Look at the jukebox provision—$8 a year per jukebox.

When it happens anywhere else in the world that figure becomes a

joke—not to the jukebox operator but to everyone else who did not

have a direct financial interest in the jukebox business. Everyone else

thought the figure was a joke, and thought the exemption was wrong,

from the State Department to the Girl Scouts.
Senator, you were out of the room when I made this point. ASCAP

has no power to compel anyone to pay a license fee he feels is unrea-

sonable. We have a consent decree which imposes on us the burden

of dealing uniformly.
I remember at the first day's hearings you asked whether one of

the fraternal or veterans' groups was in a position to negotiate with

ASCAP or whether they had to pay the fee.
Do you remember that, Senator?
An answer was that you could not negotiate.
Why is that?
Because a representative cannot vary the terms of the uniform rate

schedules. If so, there would be discrimination.
Therefore, we have terms applied uniformly.
However, if a user thinks the fee is too high there is a Federal judge

standing by to hear him. ASCAP has the burden of persuading that

judge that the fee it quotes is reasonable. That is a heavy burden.
In an organization like ASCAP, which is regulated under a decree,

you can be sure that ASCAP is going to take every precaution to ap-
pear and to be reasonable so that the judge will have confidence in
us and so that we do not lose his confidence.
As I said while you were out of the room, if we did that, with a

stroke of the pen he could cut our rates and seriously injure our mem-
bers for years to come.
I hope that you appreciate that people like Oscar Hammerstein

and Dick Rodgers, who sat on the ASCAP board, and Hal David
today who is president, Harold Arlen, these people are not out to do
in users. These people are out to do fairly with users, to get paid what
is appropriate. ASCAP could not stand the scrutiny of the Congress
if it were to behave otherwise.
Yes, I have heard horror stories, too. ASCAP has had representa-

tives with its ears bitten off, people stabbed. It works both ways. Some
of the horror stories are true and some are not.
I remember a radio broadcaster in North Carolina who always paid

his fees each month and suddenly stopped and didn't respond to letters
requesting payment. Finally we canceled his license and sued him for
infringement.

After the lawsuit got settled on the verge of trial the lawyer asked,
"Why did you stop paying, Joe ?"
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He said, "I stopped paying because station so and so, a competitor,
said they had not paid for years."
The other station had not failed to pay. He just told the other guy

he had not paid.
Licensing copyrights is a hard business. One of the reasons we do

not want to see this exemption is because it will encourage others not
to pay, and it will encourage others to seek further exemptions.

Senator, if you would use your good offices to help to work out na-
tional arrangements with these groups—we have volunteered to do
that, and offered very substantial savings, and that is a strictly busi-
ness proposition—we will save a lot of money, and we are anxious to
pass that on to the user.
However, as many people have said here, don't single out the com-

poser, the person who created something which, if it is worth any-
thing at all, is worth a great deal in terms of making people's lives
happier and more effective.

•Do not single that creative person out and make him make a con-
tribution against his will where no one else has to. Do not permit an
anomalous situation to exist where the musician is paid and the crea-
tive work he plays goes uncompensated.
That, I submit, would be wrong.
Senator ZORINSKY. Thank you.
Mr. DEUTSCH. Most of our songwriters are underpaid for their work

and are living on the edges of the economic society. It would be our
pleasure, and I hope we would be given an opportunity, to meet with
some of the members of your staff and some individual songwriters
who have been surveyed in this Rinfret survey so that we could express
on human terms what our problems are as creators of music. We would
appreciate that opportunity.
Senator ZORINSKY. Thank you. I appreciate that opportunity, also.
However, I also want to set the record straight that I do not think

in any way this piece of legislation even involves the jukebox industry
with regard to your royalty rights.
Second, you say the deficit and trade balance is reduced. Fine, I will

help you strengthen that part of it.
I am concerned about American consumers of music and not foreign

consumers. I am a U.S. Senator and not a French or British senator.
I would also say that these very able songwriters and composers I

am sure we all would like to protect—every single person who has a
service or talent to perform in this country would like to be protected
in one way or another, to be assured a viable way of living, whether
they be a plumber, a carpenter, a manufacturer, or a songwriter. That
is human nature.

Unfortunately,, this country cannot do that for everybody and can-
not be everything to everyone.
However, when I see broadcasters and jukebox people themselves

who promote the very essence of the success of a composer or an author,
it is a two-way street. Composers and authors do not become famous
nor does their product become famous or salable until it is recognized
by the public to exist, and that very existence is transmitted by the
broadcasting industry and, in some sense, the jukebox industry.
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Certainly you are being paid to portray your side of the issue. How-
ever, I would like at this hearing to point out that there is more than
one side to this issue.
With that, I would like to thank you very much for your appear-

ance here. Hopefully we will have a dialog to continue our education
on your subject and hopefully we can impart some of the problems as
we see them on behalf of these nonprofit groups to you as well.
Thank you very much.
Mr. KORMAN. We would very much welcome that.
[The prepared statements of Messrs. Korman, Cleary, Holyfield,

and Drake follow:]

PREPARED STATEMENT OF BERNARD KORMAN

The American Society of Composers, Authors and Publishers (ASCAP) sub-
mits this statement, in opposition to S. 2082, on legal issues raised by the pro-
posed legislation.

1. THE 1976 COPYRIGHT ACT REPRESENTS THE APPROPRIATE STANDARD OF COPYRIGHT
PROTECTION

The fraternal and veterans' organizations have argued that the 1976 Copyright
Act is somehow an aberration because they have liability for public performances
of copyrighted music. They maintain that the old 1909 Act, with its general "for
profit" limitations on the nondramatic performing right in music, is the norm
which should be restored for them.' Historically, they are in error.
The first performing right in music was granted in 1897.2 It provided for copy-

right liability on the part of "[a] ny person publicly performing or representing
any dramatic or musical composition for which a copyright has been obtained."
There was no "for profit" limitation of any kind.
The 1976 Act restored the law to its 1897 condition. Thus, the "for profit" limi-

tation of the 1909 Act—not the 1976 Act—is the aberration in the history of
copyright protection in this country.

II. CONGRESS CAREFULLY CONSIDERED BOTH THE "FOR PROFIT" AND "PUBLIC" ASPECTS
OF THE PERFORMING RIGHT IN THE 1976 COPYRIGHT ACT. IT CONCLUDED THAT FRA-
TERNAL AND VETERANS' GROUPS SHOULD PAY FOR THE PROPERTY THEY USE

Some veterans' and fraternal organizations say they were not aware of the
details of the 1976 Copyright Act when it was being considered. That may be so—
but Congress knew what it was doing.
The 1976 Act did not spring into life overnight. It was considered for 21 years

before enactment. Its provisions are not hastily-made mistakes; they are the
result of long and wise Congressional consideration.

A. The Elimination of a General "For Profit" Limitation on the Performing
Right was Carefully Thought Out

Congress appropriated funds in 1955 for a series of Copyright Office studies of
the Copyright Law. The studies, written in the late 1950's and published in 1960
and 1961, were to form the basis for legislation to replace the 1909 law.
One study dealt specifically with the "for profit" limitation of the 1909 Act.'

It noted that Congress could take one of four courses concerning the "for profit"
limitation: (1) it could be maintained in its existing form; (2) specific exemp-
tions could be substituted for the general "for profit" limitation; (3) the general
limitation could be retained and combined with specific exemptions; or (4) the
limitation could be abolished altogether.'

Congress opted for the second alternative—substituting specific and limited
exemptions. This approach was taken in the first Copyright Revision Bill, intro-

1 See, e.g., letter of Clarence J. Ruddy, General Counsel, Loyal Order of Moose, dated
Oct. 24, 1980.

2 Act of Jan. 6, 1897, ch. 4, 29 Stat. 481.
3 Varmer, Study No. 16, Limitations on Performing Rights, in 2 Studies on Copyright 837

(Copyright Office, Arthur Fisher Mem. Ed., 1963).
4 Id. at 119.
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duced in 1964.5 Congress' position remained unchanged over the next 12 years,when it was considering all aspects of copyright revision. Indeed, the Congres-sional reports stated that "this approach is more reasonable than the outrightexemption of the 1909 statute." 6
In deciding what the specific exemptions were to be, Congress concluded thatno general exemption for fraternal, veterans', or, indeed, for any charitablegroup, was warranted. Instead, Congress decided generally that if no payment ofany sort were being made by noncommercial groups, then non-dramatic perform-ances of copyrighted music should also be unpaid. Accordingly, an exemption wasgranted under the limited circumstances specified in 17 U.S.0 § 110(4) (no director indirect commercial purpose, no payment to performers, promoters, or orga-nizers, and no admission charged except in certain instances). Congress knewthis exemption was more limited than the 1909 law's exemption and said no.7The fact that others were being paid was central to Congress' thinking thatthese performances should not be exempt, even though the purposes were charita-ble. Thus, the Reports say:
"An import condition for this exemption is that the performance be given'without payment of any fee or other compensation for the performance to anyof its performers, promoters, or organizers.' The basic purpose of this requirementis to prevent the free use of copyrighted material under the guise of charity wherefee or percentages are paid to performers, promoters, producers and the like.""

B. The Definition of "Public Performance" Was Intended to Include Perform-ances By Fraternal and Veterans' Organizations
Congress also intended performances by fraternal and veterans' groups to be"public" in the copyright sense—a sense that differs from any other. It is highlysignificant that, in explaining its intent, Congress included lodges as examples ofthe types of places where "public"—in the copyright sense—performancesoccurred:
"One of the principal purposes of the definition was to make clear that, con-trary to the decision in Metro-Goldwyn-Mayer Distributing Corp. v. Wyatt, 21C.O. Bull. 203 (D. Md. 1932) , performances in semi-public places such as clubs,lodges, factories, summer camps, and schools are 'public performances' subject tocopyright control."'
A representative of the Moose claimed that the law's definition would requirethe "father of the bride to obtain a music license for his daughter's weddingreception." " Mr. Weis was in error. A wedding or similar family affair is notpublic because it is a gathering of "a normal circle of a family and its socialacquaintances," in accordance with the law's definition.'

C. "Public" Does Not Have The Same Meaning For The Copyright Law As ItDoes For Other Laws, Such As The Civil Rights Act
The fraternal and veterans' groups are unhappy about the Copyright Act'sdefinition of "public" because it differs from the definition in the Civil RightsAct. They see it as "distorted", because they would prefer a meaning which wouldmean they need not pay.
This criticism is what the courts have referred to—in copyright cases—as the"one-word-one-meaning-only fallacy." 12 In those cases, the courts were discuss-ing the definition of "publication" under the copyright statutes. Their observa-tions hold equally true for the definition of "public". A word's definition in the lawmust be seen in its specific context. That the word may be used or defined other-wise in another context, for another purpose is both natural and irrelevant as abasis for criticism.
Here we are talking about public performances, in the copyright context, notpublic accommodations, in the civil rights context.

H.R. 11947, 88th Congress, 2d session (1964) ; S. 3008, 88th Congress, 2d session(1964).
6 S. Rept. No. 94-473, 94th Congress, 1st session. (1975), 59; H. Rept. No. 94-1476, 94thCongress, 2d session (1976), 62.
7 The exemption "would cover some, though not all, of the same ground as the present'for profit' limitations" Senate Report, 77; House Report, 85.
8 Senate Report 77; House Report 85.
9 Senate Report 60; House Report 64.
10 Testimony of Carl Weis, Aug. 20, 1980, 16.
1117 U.S.C. § 101.
72 E.g., American Visuals Corp. V. Holland, 239 F. 2d 740, 742 (2d Cir. 1956).
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The provisions of the Civil 
Rights Act of 1964 do not apply t

o "a private club

or other establishment no
t in fact open to the public . . 

." 42 U.S.C. § 2000a (e).

However, Congress clearly int
ended a different standard to ap

ply in determining

what a "public performanc
e" was under the Copyright Ac

t. Thus, the Congres-

sion:11 Report specifically enu
merate private "clubs" as places 

where "public

performances" take place." And t
he law's definition states "public

 performances"

can occur even at places not o
pen to the general public, if "a 

substantial number

of persons outside of a norma
l circle of a family and its social

 acquaintances is

gathered" there. 17 U.S.C. § 101. 
There is thus no conflict betwee

n the Civil

Rights Act and the Copyright 
Act. The fraternal organizations 

need not fear

the loss of their exemption from 
nondiscriminatory treatment under t

he former

because of their copyright liability 
under the latter.

III. THE PROPOSED EXEMPTION WOUL
D IMPROPERLY ERODE COPYRIGHT

Much has been said by the propo
nents about the relatively small 

amount

involved in license fees as a rationali
zation for enacting this legislation. Th

e real

vice of this bill is that it erodes a
 valuable property right.

Other narrow special interest groups a
re watching and will be quick to pre

ss

for exemptions for their activities if 
this bill is reported favorably. So-call

ed

"private" clubs—country clubs and golf 
clubs—now ask to be included in this

bill." Congress explicitly intended thes
e groups to pay reasonable license fees!"

Profit-making private instructional fa
cilities—dancing schools—seek to over-

turn Congress' careful work by an exemp
tion for their narrow special interest."

So, too, commercial broadcasters who c
harge preachers for the use of their

broadcasting facilities, persuade Rep. Kell
y of Florida to propose an exemption

for their broadcasts, as well as for profit
-making private schools like dancing

schools."
None of this special interest legislation is just

ified. Indeed, S. 2082 has been

specifically disapproved by the Section of Pat
ent, Trademark and Copyright Law

of the American Bar Association, and by the A
merican Patent Law Association.

CONCLUSION

The issue here may seem minor but it is major.
 Congress should not do any-

thing to erode the rights of copyright owners, r
ights it granted only after careful

consideration over two decades prior to passage 
of the 1976 Copyright Act. This

Committee should support the legitimate rights of aut
hors and disapprove S. 2082.

PREPARED STATEMENT OF JAMES CLEARY

I am Jim Cleary, and would like to thank you for the 
opportunity to testify

in opposition to S. 2082. I am ASCAP's National Sales Ma
nager for General

Licensing. It is my job to supervise ASCAP's licensing, th
rough 18 District Offices,

of all non-broadcast public performances of our member
s' music. I have the

responsibility of overseeing licensing of fraternal and ve
terans' groups.

Before I speak to the issue of this bill, I'd like to tell yo
u of my background,

for it will, I think, put my remarks in perspective.

I first started to work for ASCAP in 1939, as a field repre
sentative. My job

was to go from town to town, visiting establishments usin
g music, inform them

about the Copyright Law and license them for performan
ces of ASCAP's mem-

bers' music.
In 1941—before Peal Harbor—I took a leave of absence fr

om A SCAP and en-

listed in the Army Air Corps. After a stint as a test p
ilot, I flew combat mis-

sions in B-25's with the 12th Bomb Group. 83rd Squadro
n. over North Africa.

In October, 1942, my plane was shot down on a combat mi
ssion. I spent the

next two and one-half years in German prisoner-of-war camps. I w
as awarded the

Air Medal, Bronze Star and Presidential Citation.

13 Senate Report, 60; House Report. 64
14 Letter of Herbert L. Emanuelson, Jr., President, Nation

al Club Association, Sept. 8.

1980.
13 The Reports speak of performances at "clubs" as properly 

under copyright control.

Senate Report, 60: House Report, 64.
16 H.R. 4264, H.R. 5183, 96th Congress, 1st session (1979).

1 H .R. 6262, 96th Congress, 2d session (1980).

•
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I left the service in 1946, and returned to ASCAP where I made my career,
eventually becoming National Sales Manager in 1973. I should also add that I'm a
member of the American Legion.
Our President, Hal David, notes in his statement some of the things ASCAP

has done in the past to support the Legion's charitable efforts. He has also
mentioned ASCAP's willingness to offer a special license to fraternal and vet-
erans' groups which takes account of their unique position in our society.
I wou_d like to comment on some of the statements made by those advocating

this bill regarding ASCAP's licensing activities, for those statements are dis-
tortions—I am sure unwitting—of the facts.
Most amazing are the dollar figures quoted in regard to license fees. Senator

Zorinsky testified that the Moose pay "over $500,000 a year in fees to copyright
owners," (Tr. 5) and the American Legion "pays over $1.5 million a year in feesto copyright owners" (Tr. 6). (The spokesman for the Moose later said thisgroup's figure was "projected" (Tr. 14) ). Daniel Splain, representing the Eagles,
said his organization is now paying about $500,000 annually to copyright licensing
organizations ( Tr. 2i). These claims have no basis in fact that I can see.
The facts are these: 753 Moose lodges are licensed, for a total annual amountof $140,907.38, not $500,000. We have licensed 400 American Legion posts for a

total annual amount of $51,506.27, not $1.5 million. And 335 Eagles aeries arelicensed, for a total annual amount of $54,630.68, not $550,000. BMI's representa-tive has testified that the amounts these organizations say they are paying in
license fees are not going to BMI (Tr. 78) . They are certainly not going to ASCAP.
There is a factual error somewhere and I know it is not ASCAP's error.
As to the ability of these groups to pay reasonable license fees, I have obtaineda copy of the most recent audited financial report of the American Legion Na-tional Headquarters, which was filed with the House Judiciary Committee. It

shows an excess of income over expenditures in 1978 of $1,129,221 in 1978 and
$964,824 in 1979. These groups are not in any danger of going bankrupt if askedto pay the modest license fees we suggest.
You have also received in evidence copies of advertisements taken from news-

papers which demonstrate that, contrary to the representations of the spokesmenfor the fraternal and veterans' organizations, many of their places are open to thegeneral public. I know, from personal experience, that many of these lodges andposts are the social centers of many communities throughout the country. As
such, they compete with commercial ventures, many of which hold ASCAP music
licenses. I know, too, that many admit the public, unaccompanied by any member,
even if the ads say "members and their guests only."
Mr. Chairman, you suggested at the previous hearing that these organizations

sit down with us and try to work out a licensing arrangement. You said we might
have a "charitable feeling" toward them. We do have that kind of feeling.
As ASCAP's National Sales Manager, I would be delighted to discuss licensing

arrangements with all of these groups. Indeed, we have begun to do so, and were
able to reach agreement with the Shriners. Our negotiations and dealings with the
Shrine were very cordial. I believe both sides are pleased with the outcome. We
are now talking to the Legion and I believe an agreement will result.
Let me be clear, Mr. Chairman and Members of the Committee. We cannot and

shall not simply give our members' valuable property away. We shall continue
to offer licenses that take account of the role these organizations play in America.
These hearings should improve the chances that agreement will be reached, for
which we thank you.

PREPARED STATEMENT OF WAYLAND HOLYFIELD

My name is Wayland Holyfield. I appreciate the opportunity to appear before
you today to oppose S. 2082.
I am a professional songwriter. My music is country music. My songs include:

"Nobody Likes Sad Songs"
"If I Had a Cheating Heart"
"No No No"
"I've Got a Winner in You"
"I'm Gonna Love You Tonight"
"I've Never Seen The Likes of You"
"Lovely Lonely Lady"
"New York Wine and Tennessee Shine"
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and many others. I hope they are familiar to yo
u. I'm sure they are familiar

to all those who hear them played by bands or on
 jukeboxes in places like

fraternal lodges all across America.

I am an ASCA_P member, and also serve on the 
Board of Directors of the

Nashville Songwriters Association. The Association 
represents over 2,000 song-

writers of all types of music, nationwide and even wor
ldwide. We are a nonprofit

organization, and our goal is the advancement of music.

I support charitable causes such as those espoused by 
the fraternal and vet-

erans' organizations as much as anyone else. But I am
 deeply troubled by the

thought that these groups ask for a law that would let
 them use my property

without payment. I toiled as long and as hard on my wo
rk as anyone else does

on his. If these groups pay for everything else, let th
em pay for my music—

don't single me out because I make my living by writing 
songs. I have reviewed

the testimony at the prior hearing, and I was surpri
sed by one of the supposed

justifications for this bill: the notion that income from these 
groups would repre-

sent a tiny percentage of total collections for performing righ
ts.

The amount of money may be small, but please don't 
belittle my work by

calling it insignificant. Many sources of royalties are indi
vidually small. That

does not justify exempting those uses from payment.

Indeed, the person who supplies food or drink to an individ
ual fraternal lodge

may find a minuscule portion of his revenues come from that 
source. Is that any

reason to force him to give away his property for nothing? I thin
k not.

I urge you to remember that we songwriters must make a 
living from our

creations. Income from performing rights such as these is the
 largest single

source of our living.
In response to the argument that the uses this bill would exemp

t are charitable,

many of the songwriters I represent would say, "charity begins at
 home."

If we wish to contribute our music, or discount its price, we may d
o so our-

selves, directly or through ASCAP. Please don't single us out and
 force us to do

so with this discriminatory legislation.

PREPARED STATEMENT OF ERVIN DRAKE

I am Ervin Drake, a songwriter. I also appear as president of Ameri
can Guild

of Authors and Composers ("AGAC") and have been authorized to speak on 
be-

half of the Nashville Songwriters Association, International ("NSAI").

Together, AGAC and NSAI enjoy a membership of approximately 6,500 so
ng-

writers who reside in the 50 United States and whose songs are perform
ed

in virtually every city, town and state in the United States and throughout the

rest of the world.
"The songwriter lives in the economic backwaters of time."

This statement is not based on hearsdy or supposition but rather on an economic

survey—the first and only one of its kind—which was commissioned by AGAC

and NSAI from the distinguished consulting firm of Rinfret Associates Inc. in

connection with record rate hearings which are now being concluded before the

United States Copyright Royalty Tribunal. You are familiar with this Tribunal

since, in reviewing the statements made before this Committee on August 20, 1980

Senator Zorinsky referred to it on several occasions. It was created by the 1976

U.S. Copyright Act (Public Law 94-553) for the purpose of adjusting the amount

of royalties to be paid by certain users of the music and lyrics created by our

songwriters. If that task were not performed by the Copyright Royalty Tribunal

then it would have been incumbent upon Congress to continually meet and hold

hearings for the purpose of making royalty adjustments for use of our composi-

tions by cable stations, educational broadcasters, the juke box industry and the

record companies who record our original musical compositions. It functions

much in the same manner as any independent regulatory agency for the purpose

of hearing testimony and making adjustments in royalty rates.
The Rinfret Survey, to which I have just referred, was commissioned by AGAC

and NSAI and introduced at the present Copyright Royalty Tribunal hearings

which at this very moment is concluding over 40 days of testimony to determine

whether the present copyright royalty paid to composers, lyricists and their pub-

lishers by record companies is fair and equitable under the criteria set forth
in the 1976 Copyright Act. You may be interested to know that from 1909 when
the last U.S. Copyright Act was passed, to 1976, the total royalty paid by re-
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cording companies for the privilege of recording a musical composition was 2
cents for each record made and distributed. As a result of the 1976 Copyright
Revision Law, that royalty alter 66 years was increased to 2% cents. Considering
the inflationary spiral during that time, the increase was insignificant. To give
you a realistic picture of what this means to a songwriter and his or her music
publisher, if a record sells one million copies—an exceptional sale—then the total
royalties paid by the record company would be $27,500 which would be shared
by the music publisher, the composer and lyricist. In over 80 percent of the cases,
the individual composer or lyricist would receive no more than $6,875 from the
sale of one million records.
In analyzing the economic well-being of songwriters, Rinfret Associates Inc.

prepared a questionnaire which was distributed to all the members of AGAC
and NSAI. It was the first and only cross section analysis of the sources of their
income, the amount of time spent in writing their songs and the financial rewards
therefrom. The results of that survey may be summarized as follows:

1. About 56 percent of all respondents have no guaranteed income from any
source for songwriting activities.

2. About 28 percent of all respondents received a total income of $5,200 or less
from all sources, music and non-music related; in the "last year" [of the survey].

3. About 55 percent of all respondents reported that their average total income
per year received from only music related sources in the "past five years" was
$5,200 or less. About 7 percent reported that it was $5,201 to $8,500. About 6 per-
cent reported that it was $8,501 to $11,500. This means that about 68 percent of all
respondents reported that their average total income per year in the "past 5 years"
was less than $11,501.
4. About 77 percent of all respondents indicated that they have no financial

arrangements (with publishers or others) which protect them from inflation.
5. About 58 percent of all respondents have no dental insurance.
6. About 33 percent of all respondents do not have disability Insurance.
7. About 15 percent of all respondents have no hospitalization insurance.
8. About 21 percent of all respondents have no major medical insurance.
9. About 43 percent of all respondents have no insurance against unemployment.
10. About 43 percent of all respondents have no workmen's compensation.
11. The conclusions that may be drawn from the Rinfret Association Survey are

as follows: (a) The popular notion that songwriting is a lucrative occupation is
shown to be highly erroneous. Songwriting is an occupation which has a high
degree of risk, a high degree of failure, a low chance of success and, in general.
miserly rewards.
(b) Songwriting as an occupation, is still in the early 1900s economically and

financially.
Thus, while most people in the United States think that songwriters are such

luminaries as Johnny Clark, Bob Dylan, Rogers and Hammerstein, Lerner and
Lowe, Cole Porter and Bock and Harnick, the overwhelming majority of song-
writers are underpaid for their work and efforts and live on the edges of the
economic society which enjoys the fruits of their labor.
In addition to the royalties which are paid by record companies for the record-

ing and sale of our musical works, each songwriter allows either ASCAP, BMI or
SE SAC, which are known as performing rights organizations, to license the use of
their compositions for performance on television, radio, in night clubs, social halls,
etc. Obviously, no individual songwriter is in a position to license use of his or her
individual composition each time someone wished to perform it. Economic neces-
sity dictates that there be organizations capable of furnishing a whole body of
music to those who wish to perform their songs. The monies collected by these
societies, after deducting operating expenses, are distributed entirely to the com-
poser, lyricist and his or her music publishers. Each writer pays income tax on
the monies he or she receives.
The proposal which is the subject of S. 2082 which is proferred by some very

worthwhile organizations would deny these songwriters badly needed income by
exempting the sponsoring organizations from royalty payments when they per-
form our music and lyrics. I support the worthwhile activities of these organiza-
tions. We believe their social and medical endeavors serve to reduce the fed-
eral government's obligation to furnish this type of service where it is success-fully performed by private nonprofit organizations. Many of our songwriters
are members of these organizations. But as has been indicated before, the mem-
bership of these fraternal groups is voluntary and is based on the members' belief
in their.goa-ls.

72-5143 0 - 81 - 9
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However, no matter what is the worth of these groups there is no justifica-
tion for permitting performance of our music and lyrics in support of fund-rais-
ing endeavors by exempting these organizations from the payment of royalties.
These very same organizations do not question their obligation to pay for those
who sing or play our music or indeed the need to pay janitorial services or the
cost of heat, light and other services furnished to their fraternal clubhouses.
Why should the copyright be singled out for such an exemption. There is no
rationale. As the Rinfret Survey clearly points out, the rewards of our members
are not great. Most songwriters are required to take other jobs in order to supple-
ment their songwriters income until they are hopefully able, one day, to become
self-sustaining.
I have been a songwriter all my life; my livelihood is derived solely from the

revenue I receive from songwriting. During the August 20 hearings of this sub-
committee, a suggestion was made that if this exemption were granted, it would
only mean a dimunition of some $90,000 to $100,000 in royalties otherwise pay-
able by these fraternal organizations to BMI. This proposed dimunition rep-
resents real dollars lost by each songwriter member of BMI when you multiply
this lost revenue by each year our songs are played but not paid. That, in turn,
represents lost revenue to the United States Government in the form of income
taxes that will not be remitted.
The 1976 Copyright Law does grant certain exemptions to certain organiza-

tions for the use of our music. Testimony has been given concerning these exemp-
tions. I wish to point out, however, that the exemption for religious uses of our
music is not as broad as the testimony would seem to indicate. It provides that
no performance royalty is payable if the music is used "in the course of services
at a place of worship or religious assembly." Thus, if a church or synagogue
were holding a social event (which was not a religious service) they, like anyone
else would be required to pay a performance royalty to use copyrighted music. It
might be of interest to this sub-committee to realize how closely this issue hits me.
I wrote a song with which I believe you may be familiar called "I Believe". There
are many people who consider this semi-religious in nature. It is one of my most
important copyrights. However, if every religious organization was exempt from
paying royalties on that song when it was performed independent of a religious
service, my royalties would be greatly diminished.
The only manner in which a songwriter can earn money from the use of his

material is by its performance on records and performance by those groups who
are licensed by ASCAP and BMI.
To eviscerate the sources of our revenue will only increase the number of

people who are forced to abandon songwriting. That will represent a serious
loss to all who depend on the performance of music as a source of living. One
of our deceased songwriters wrote a song called "I Am An American". That
song gave birth to "I Am An American Day". You will well remember how much
that song meant during the period it was written to so many people. Our mem-
bers have also written such great songs as "76 Trombones", "I Love A Parade",
"The National Guard March", "I'll Be Home For Christmas" and "There She
Is, Miss America". No parade or public event ever occurs without some of that
music being played. We, therefore, respectfully ask that this committee not take
such action as would further encroach upon our creativity and income. We
also urge this sub-committee to review the findings of the Rinfret Survey
which I am furnishing to you. It stands as a grim reminder that those indi-
viduals who have contributed much to this country by their creativity are still
numbered among the lowest economic strata of this country.

Senator ZORINSKY. The subcommittee is adjourned.
[Whereupon, at 12:08 p.m., the subcommittee adjourned, to recon-

vene at the call of the Chair.]
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APPENDIX

96TH CONGRESS S
1ST SESSION . 2082

To amend title 17 of the United States Code to exempt nonprofit veterans'
organizations and nonprofit fraternal organizations from the requirement that
certain performance royalties be paid to copyright holders.

IN THE SENATE OF THE UNITED STATES

DECEMBER 5 (legislative day, NOVEMBER 29), 1979

Mr. ZORINSKY introduced the following bill; which was read twice and referred to
the Committee on the Judiciary

A BILL
To amend title 17 of the United States Code to exempt

nonprofit veterans' organizations and nonprofit fraternal or-

ganizations from the requirement that certain performance

royalties be paid to copyright holders.

1 Be it enacted by the Senate and House of Representa-

2 tives of the United States of America in Congress assembled,

3 That section 110 of title 17 of the United States Code is

4 amended-

5 (1) by striking out the period at the end of para-

6 graph (8) and inserting a semicolon in lieu thereof;

(127)
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2

1 (2) by striking out the period at the end of para-

2 graph (9) and inserting a semicolon and "and" in lieu

3 thereof; and

4 (3) by adding at the end thereof the following new

5 paragraph:

6 "(10) performance of a musical work in the course

7 of the activities of a nonprofit veterans' organization or

8 a nonprofit fraternal organization.".

0

,
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Additional Prepared Statements

Prepared Statement of Gunther Schuller

My name is Gunther Schuller. I am taking time out from my duties as Artistic

Director of the Berkshire Music Center (Tanglewood) to write you on a subject

of great concern. You also may know of me as a composer (in both the classical

and jazz fields), as past President of the New England Conservatory of Music,

and for my recreations of Scott Joplin's Ragtime pieces used in the film, The

Sting. I played for many years not only in the Metropolitan Opera Orchestra,

but also with such jazz greats as Charlie Parker, Dizzy Gillespie, Miles Davis,

and the Modern Jazz Quartet. In addition, I have conducted most of the major

symphony orchestras of the United States not only in standard programs but in

works by our leading contemporary composers. I have also served for the past

six years on the Council of the National Endowment for the Arts and am presently

President of the National Music Council.

I cite the above not in a display of egotism, but merely to offer a few of .

my credentials.

In contemplating S2082, I have a strange sense of de'ja vu, of having been

through all this before. During much of my life, I have been a teacher, educat-

ing and training young Americans to write music and otherwise engage in an hon-

orable creative profession in which their contributions to our national culture

will be awarded not only public recognition and other honors, but rewarded with

just and proper remuneration as well. However, the history of protection of

intellectual property in the United States, particularly of music, has been a

checkered one. For every gain made by composers, writers and copyright owners

of music during the past two centuries, there have been other counter-efforts

to deprive them of these very gains, often won only after long legislative

battles and deliberations.

S2082 clearly represents another of these efforts to peck away at the law

of the land and to change it for the benefit of certain special interests. This

bill asks more than 100,000 American writers of music of every type to give
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their property rights away to veterans and f
raternal organizations. It asks

them to do so even when admission is charged, musicians are paid, and promoters

or producers of such programs receive their exp
ected compensation. Apart from

being totally unfair and undemocratic, it is pa
tently illogical to pay everyone

involved with an event, except the people whose 
creativity makes the event pos-

sible in the first place. If composers didn't compose their music, musici
ans

would have nothing to play, promoters would hav
e nothing to promote, and these

organizations would have no music with which to 
entertain. Why must the composer--

the creator--be the one who is asked to make th
e financial sacrifice? The jan-

itor of the building will be paid--maybe even o
vertime. So will the bartender

serving refreshments. The person selling tickets will probably be paid;
 the

musicians will be paid, and their leader will 
probably get double payment. Why

should not the composer receive his or her due?

Furthermore, why should veteran and fraternal g
roups be uniquely entitled

to such a special privilege? This kind of favor for the few at the expense of

American creativity is wrong, unfair and un-American.
 It runs against the very

principle of property right and creative enterpris
e on which our nation is founded.

I urge you to reject S2082 unequivocally.

Gunther A. Schuller
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STATEMENT BY FELICE BRYANT

TO THE JUDICIARY COMMITTEE

ON BILL # S 2082

Sirs:

MAIL P. 0. BOX 12618
NASHVILLE, TENNESSEE 37212

My name is Felice Bryant. I am a professional songwriter, as is my husband,Boudleaux Bryant. Each of us is affiliated with BMI.

Through the blessings of providence and the application of a lot of hard work,many of my songs, both those written by-myself alone and those written incollaboration with my husband, have achieved considerable success. Among themare: "Bye Bye, Love", "Wake Up Little Susie", We Could", "Raining In MyHeart", "Rocky Top", and many others.

Since nineteen hundred and forty-nine, the writing of songs has been our solemeans of livelihood. It has provided the wherewithal/ by which we have clothed,sheltered, and fed ourselves and have become responsible, self-sufficient, tax-paying citizens; raising and schooling two children (each of which has servedin the Armed Forces, one in Viet Nam) who are also responsible citizens of ourgreat country, and who are also earning a living in the music business.

One can easily see that in view of the foregoing, I do not regard the ownershipof my songs lightly. Indeed, I am sure that I feel fully as proprietary aboutthem as does the farmer his crops, the contractor his buildings, the manufacturarhis goods, or the brewer his beer. Therefore, I feel that it is not onlyunfair, but downright un-American, that a composer or lyricist should be singledout to be forced to "donate" the products of his labor to any organizationwhatsoever; no matter what its charitable, social, political, or patrioticattributes might be.

I believe in rendering unto God what is God's, and to Caesar what is Caesar's.It is my emphatic opinion that Caesar should not have any extraordinaryparticipation in the ownership of my songs.

I am grateful to God for the many blessings that have made me a successfulwoman in a sometimes trying and difficult business. I am also thankful tolive in a country that places value on the private ownership of property.If that country should start whittling away at these property rights by
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NASHVILLE, TENNESSEE 37212

confiscating the goods of selective minority groups, that would be a truly

sorry commentary on the democratic principle in action.

Sincerely,

Felice Bryant
P.O. Box 120608
Nashville, TN 37212
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Prepared Statement of Jellery Goldsmith

My name is Jerry Goldsmith and I'm a writer of music for feature

films and television, the themes and scores that enhance the action on

the screen.. Some of my scores for feature films include "Patton",

"MacArthur", "Tora! Tora! Toral", "The Sand Pebbles" and "The Blue Max".

My scores and themes have been heard in a number of television series,

among them "The Waltons" and "Barnaby Jones". I've received an Academy

Award and three Emmy Awards for my work.

I'm offering this statement today in opposition to the legislation

that is proposed. I know of many established writers who have made their

contributions and done their benefits for all sorts of worthy causes. As

you know, people igi the entertainment industry - and songwriters must be

included - are always giving.

But in giving, they do so voluntarily and freely. They can pick

.their shots and that's as it should be. It's quite another thina to

legislatively volunteer a man's services or talents gratis to a special

interest group, as will be the case if the present bill is enacted.

Music is so much a part of our lives that it would be difficult to

think of existing without it. Perhaps because it is so much of our daily

fiber that we take it for granted. We're all music lovers. We just differ

on the type we like. But behind all music is the creator, the individual

who sits down and laboriously puts the notes on paper. Like all craftsmen

and artisans, his product is worthy of compensation... if his product finds

public favor. To say that all the public must pay for music, except this

special group, or that unique organization, is to treat the creator of

music unfairly.
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For many years, educational institutions and public broadcasters,

among others, paid for the use of all copyrighted material - except music.

The new Copyright Law ended that discriminatory practice while still

providing for free music use under certain teaching circumstances.

Now, special legislation aims at eroding that small advance by music

creators, special legislation will again have him reluctantly volunteering

his creations to groups quite able to pay for music use. •

•
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Prepared Statement of Sy Oliver
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PREPARED STATEMENT OF HAL DAVID

Mr. Chairman and Members of the Subcommittee, I am

Hal David, President of the American Society of Composers,

Authors and Publishers (ASCAP), an unincorporated membership

association of composers, authors (lyricists) and publishers of

music. I appreciate your invitation to discuss the important sub-

ject of royalty payments for the performance of music by nonprofit

fraternal and veterans organizations.

ASCAP's more than 28,000 members come from all states

and from all walks of life. They engage in and support the public

service activities and goals of fraternal and veterans organizations

to the same degxee as all other Americans. ASCAP itself has, over

the years, supplied the prizes for musical competitions conducted

by the American Legion. And contributions to America, and to these

groups, by ASCAP members such as Irving Berlin, are too well-known

to warrant retelling here today.

I have been fortunate in writing songs the public has

liked -- "Raindrops Keep Falling On My Head", "Do You Know The

Way To San Jose?", "What the World Needs Now Is Love", "I'll

Never Fall In Love Again" and "Alfie" are some you may recall.

Like all other songwriters, I have written many songs that have

failed. But like most professional composers and lyric writers, I rely

•
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almost completely on copyright royalties for my livelihood. The
performance royalty is the mainstay of my financial security.

Although writers share many of the goals of the nonprofit
fraternal and veterans organizations which Senator Zorinsky, sponsor
of S.2082, seeks to benefit, we vigorously disagree that a blanket
exemption from copyright responsibility is equitable or appropriate.
We welcome these hearings because of the very real need for better
understanding of the role of the copyright law in the life of our
nation. Authorship is, and should be, a matter of vital concern to
this Committee and, indeed, to all Senators and Congressman.

The legitimate interestsof,creators of copyrighted music,
and of music users, deserve public discussion. We think these

hearings serve that purpose.

It will, - I think, be helpful first to discuss ASCAP's

role as a clearinghouse for creators and users and then to examine
S.2082.

ASCAP's Role as a Clearinghouse 

ASCAP was founded in 1914 by Victor Herbert, John Philip

Sousa, Irving Berlin, and other leading American writers and publishers
of music of that day. Its primary purpose was to make it possible for
creators to be paid for the performance of their music, as the Federal

•
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Copyright Law intended.

ASCAP operates as a clearinghouse for nondramatic

performing rights in music. It licenses on behalf of all of

its members, collects license fees from users, and then distributes

those fees to its members after deducting the Society's cost of

operations. It is governed and managed by a Board of Directors of

12 writers and 12 publishers.

ASCAP has many different forms of license agreements,

each tailored for the particular type of music user. These are

blanket licenses granting access not only to the existing repertory

but also to all new works created during the term of the license.

License agreements vary in rate and rate structure from industry

to industry and often are the product of negotiations with industry-

wide groups such as the American Hotel and Motel Association and

the National Association of Broadcasters.

The most numerous type of user is the one we refer to as

the "general establishment" -- the bar, restaurant, tavern, night-

club and similar place. The rate schedule for these users estab-

lishes the license fee based upon a number of objective factors,

such as the price of a drink, seating capacity, number of nights

per week music is used, type of musical rendition (e.g., mechanical

music, single instrumentalist, two or more instrumentalists) admission

•
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or similar charge, and so forth. ASCAP's general counsel, Mr.

Bernard Korman, can explain the derivation and application of these

criteria. The rates are part of the license agreement so that the

user can compute his own fee or verify that the fee quoted by an

ASCAP representative is proper for his use.

When an unlicensed music user is located, the Society

sends a letter explaining the necessity for obtaining a license for

the performance of copyrighted music. Often a series of letters and

visits are required before a license is obtained. The Society thus

performs an educational function: it informs music users that a

copyright is a form of property, and that the creator and copyright

owner are entitled to be paid for the uses of their property. The

job of licensing is made easier the more understanding there is of

the underlying notion of copyright as the author's property right.

It is, after all, one of the basic rights of man to own what the

mind has created.

Nonprofit Performance of Music 

Mr. Chairman, the 1909 Copyright Law, like the 1976

Act, recognized the general principal that a copyright is property

and one cannot lawfully use another's property without permission.

Under the old statute, copyright owners of musical compositions

licensed nondramatic public performances only when the performances
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were "for profit".

Many groups organized on a nonprofit basis cl
aimed

their performances were not "for profit" even wh
en they were

charging the public and paying musicians and in 
competition with

commercial establishments. Although these groups paid for all the

other property they used -- food, beverages, uti
lities, rent -- they

did not pay the creator for the use of his or her m
usic.

Congress corrected this inequity in the new copyrig
ht

law which generally gives the copyright owner the rig
ht to license

any "public performance". The "for profit" requirement was eliminated.

Specific exemptions were provided for certain educati
onal and other

nonprofit uses -- such as performance in the course .o
f religious ser-

vices at a place of worship, or noncommercial performanc
es where no

admission is charged and no promoter, performer, or orga
nizer is paid.

In other words, Congress decided, after full and careful

consideration, that copyright owners should not be force
d to contribute

to give away -- their property to a group when no one else was bei
ng

forced to do the same with other property.

The Copyright Act of 1976 (which became effective

January 1, 1978) culminated a long and arduous effort to revi
se and

update the provisions of the 1909 copyright law. It took more than

ten years of congressional hearings, study, markups and reports.
 The

final product was the result of painstaking drafting and redrafting and
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an extremely careful evaluation of a number of issues including the

nonprofit performance exemption.

In explanation of the action taken, the Senate and

House Judiciary Committee Reports noted that distinctions between

commercial and "nonprofit" operations were becoming increasingly

difficult to draw. The Committees warned that perpetuation of a

broad "not for profit" exemption not only could hurt authors, but

might "dry up" their incentive to write.

ASCAP has submitted a memorandum explaining the legal

issues in greater detail.

Now, only two years and ten months after the new Act

became effective, we are told by the proponents of S.2082 that

veterans' posts and fraternal lodges must curtail all live music

performances because they confront financial survival on a day-to-

day basis. And why must live performance be stopped? Because, we

are told, the performance license fees for music are very burdensome.

In fact, it is said, many have stopped using music rather than pay

these fees.

The license fees which ASCAP has sought to collect are

very modest indeed, and BMI's are even lower. The average annual

fee for the 831 licenses issued since 1978 to veterans organizations

is $128.91. For the 1565 fraternal organizations licensed it is

$171.23.

72-543 0 - 81 - 10
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We have endeavored to negotiate a national license with

the national veterans and fraternal organizations. A national license

reduces our administrative costs and we would pass these savings on

to the licensee. To date, we have succeeded in reaching only one such

accord -- a national agreement covering all activities of the Shriners.

However, we believe we are close to an agreement with the American

Legion and would be happy to negotiate similar agreements with others.

The Act already confers a valuable exemption for music

use -- noncommercial performances of music by means of records, tapes

and cassettes. Live musical performances at social functions of

veterans or fraternal organizations are exempt so long as the per-

formers, promoters or organizers are not paid and there is no admission

charge.

The musical performances by veterans and fraternal

organizations which ASCAP seeks to license are precisely the types

of performances that blur the distinction between commercial and

nonprofit establishments. When a Legion post or Eagle lodge offers

the same sort of food, beverage and music as a local commercial

establishment and that commercial establishment pays performance

royalties for its use of music, sound public policy does not justify

any exemption for the nonprofit organization. To confer such an

exemption and obliterate the distinctions carefully drawn in 1976
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after decades of study would be to confiscate a valuable property

right. Owners of copyrights in music would be compelled to sub-

sidize certain activities and certain nonprofit organizations.

This legislation would deny to our members the right "other citizens

possess of determining which charitable unit or nonkofit organization

should receive their contribution. It simply would be unfair.

The license fees involved are piddling to the users,

but the total revenues involved for creators should be substantial

in the aggregate once all users are licensed. It is a matter of

simple equity that these uses of music -- which are commercial

formally concerned, such as the musicians and the purveyors of food

and drink -- should not be made "for free" merely because the user is

a charitable or civic organization. Congress so concluded in 1976.

That policy decision should not now be overturned and certainly not

on the sort of showing made by the proponents.

The blanket exemption proposed will make harder the

difficult job of licensing many general commercial establishments

which compete for patronage with the local veterans' post or

fraternal lodge. Numerous examples of advertisements addressed to

the general public by veterans and fraternal organizations have been

furnished to the Committee. Others will be furnished. If the veterans'

post or the fraternal lodge is granted blanket exemption and can per-

form live music where performers are paid and admission is charged,

the licensing of commercial establishments becomes more difficult,
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however clear the latter's liability under the law.

Conclusion

Mr. Chairman, I think the underlying policy of the

Copyright Act specifying the scope of the nonprofit exemption is

clear and unassailably sound. It is simply that if an organization

has sufficient funds to compensate performers and pay for uses of

other property, it is only fair that it also pays those who created

the music.

I appreciate the opportunity to appear and present

this statement and shall be pleased to answer questions.

•
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PREPARED STATEMENT OF PAUL WENDEL

Mr. Chairman and Members of the Subcommittee:

I am Paul Wendel. I appreciate the opportunity to

submit my statement in opposition to S.2082.

I believe I am especially qualified to speak to this

proposed legislation. I am a professional songwriter, and have

been an ASCAP member for 14 years, having joined the Society in

1966.

I am also proud to say I have been an active member of

the American Legion for 16 years, since 1964. I have just completed

serving a term as Commander of Post No.1112 -- the John Philip Sousa

Post. Membership in our Post is limited solely to musicians, and we

participate in many of the public works you have heard described by

Legion spokesmen. For example, for over 45 years we presented an

annual John Philip Sousa Memorial Concert open to the public at no

charge. (I might add that all performers volunteered their services

for these concerts, and ASCAP has never sought to license them.)

My music is inextricably bound up with the concepts we

Legionnaires hold dear. Thus, my songs include such as:

Preamble (a musical setting of the Preamble to the
Constitution of the American Legion)America, My Homeland

Four Freedoms
Here (200 years later)
What is America, The U.S.A.?
Ballad of Our Flag
From '76 to '76
Lady With a Torch
American Legionnaires
Vets of Nam
I Help America Work
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I am proud that "America, My Ho
meland" is the official song of

the American 'Legion's Department 
of New York.

I believe John Philip Sousa, the 
incomparable March King,

leader of the United States Marine 
Band, composer of America's great

music, for whom our post is named, 
would be appalled at the concept

of this legislation. For , I believe, Sousa -- who was a
 charter

member of ASCAP -- would find this pr
oposal at odds with the very

values we in the Legion hold most s
acred.

Those values are that a man's creat
ion is his property,

and cannot be used without his perm
ission. They hold that no

government has a right to confiscate a 
man's property without

permission and compensation.

But it is just such forced confisca
tion of my property,

and that of my colleagues, which S.20
82 advocates. I am honored

to have my works used at Legion events.
 But that choice is mine.

It should not be made for me by gover
nment, which has no business

intruding in my affairs. Other songwriters may not share my

beliefs. Whether they do or not, they must be fr
ee to control

the use of their property as they see f
it. Anything else would

be un-American.

This legislation is contrary to the princ
iple3we fought

to preserve, and I oppose its enactment.
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LETTERS

Broadcast Music Inc. 320 West 57th Street,New York, N.Y. 10019111 212 586-2000

sEP 1098°

EDWARD M.CRAMER
PRESIDENT

September 8, 1980

Honorable Dennis DeConcini
4104 Dirksen Building
Washington, D.C. 20510

Dear Senator DeConcini:

As you may recall, on August 20th I appeared before your Sub-Committee which was considering S 2082.

During the course of my testimony, I stated that in the past BM1collected very little money from veterans and fraternal organizations.If these groups were paying the substantial fees they claimed they were,BMI was not the recipient.

You asked me to estimate how much our receipts were from thesesources. I did not know, and could only guess, but, however, I said Iwould supply the figure for the record. At the time of the hearing myguess was $90,000 last year. Although our books are not kept so thatwe can readily distinguish between payments made by these organizationsand certain other licensees, we have done a manual computation and itappears that last year our income from fraternal and veterans groups was$87, 815.00.

A formal communication for the record will be sent to the Sub-Committee by our General Counsel, Edward W. Chapin, together with typo-graphical and stenographic corrections of the record.

I want to thank you for inviting me to testify before the Sub-Committee, and for the objective manner in which the hearings wereconducted.

Very truly yours,

Et\U :mb

SERV ING MUSIC SINCE 1940
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PURITY • AID

Hon. Dennis DeConcini

U.S. Senator

3230 Dirkson Bldg.

Suite 4104
Washington, D.C. 20510

Dear Senator DeConcini:

PROGRESS

October 24, 1980

HERBERT W. HEILMAN

DIRECTOR GENERAL

CARL A. WEIS
SUPREME SECRETARY

PHILLIP R. MORSE

GENERAL GOVERNOR

PHONE 312.859.2000

OFFICE OF

CLARENCE J. RUDDY

GENERAL COUNSEL

111 WEST DOWN. PLACE

AURORA. ILLINOIS 60504

Enclosed is a letter which
 I have prepared in respon

se to

statements made by Mr. Dav
id Cramer, President of BM

I, at

the subcommittee hearing o
n August 20, 1980, which I 

would

like to be put in the reco
rd.

Very sincerely yours,

Clarerja J. Rud

Gener Counsel

CJR:jar
Enc.

cc: Carl A. Weis
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PURITY • AIDS PROGRESS

October 24, 1980

Mr. Chairman and Members of the
Subcommittee:

HEMET W. HEILMAN
DIRECTOR GENERAL

CARL A. WEIS
SUPREME SECRETARY

PNILLiP R. MORSE
GENERAL GOVERNOR

PHONE 313.859.2000

OFFICE OF

CLARENCE J. RUDDY

GENERAL COUNSEL

I I WEST DOWNER PLACE

AURORA. ILLINOIS 60504

At the Senate subcommittee hearing on August 20, 1980, Mr.
Cramer, President of BMI, asked why copyright owners should
be compelled to forego royalty for their compositions played
at functions sponsored by non-profit fraternal owners and
veterans' organizations when such bodies must pay the per-
formers for their services, the plumber for repairing a
leaky faucet and the liquor dealer for the beverages.

The answer is clear. Historically, these last named persons
have always had a property right to the items they furnish.
Copyright owners are in a different category. Their property
rights are strictly limited to those established by statute.
They always have had a common law right to works they created
but this ceased upon publication. An author or composer had
title to his manuscript and could proceed against anyone who
published it without permission, but this right was lost if he
published it himself.

Rights to published works are obtained only by statute.1
Authority to adopt a copyright law is conferred by Article I,
Section 8 of the U. S. Constitution. Without this authority
Congress could not pass a copyright law at all and the author
would have no right after he published his song or his book.
But Congress does have this authority and has exercised it in
a series of copyright acts. Properly each of these acts has
defined the limits of copyright.

Until the 1976 act was passed the laws provided that no copy-
right license was required for a performance unless the performance
was a proper concession for the copyright owner for a privilege
which he had never had before. This exemption must be regarded

1. Bobbs-Merrill Co. v. Straus, 210 U.S. 339, 52 L.Ed. 1086, 1092.
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as a proper exercise of the fair us
e doctrine which has long been

recognized by the courts.

We have pointed out that the Suprem
e Court has held that copyright

law has not been enacted for the 
primary benefit of the copyright

owner but primarily for the benefit
 of the public. It has applied

the doctrine of fair use to copyr
ight material. It has stated that

rights of access to fair use of such 
material pertaining to the

cultural, esthetic, historical, edu
cational, scientific, technical

and religious heritage of a nation 
come within the scope of the

right of free press guaranteed by t
he Bill of Rights.2

Use of copyrighted music for dances
 given to a private group for

the benefit of charitable projects is
 a fitting example of fair

.use and is a small concession for a 
composer to make for rights

conferred by the copyright law which 
had not existed before.

Objection has been made that the prop
osed amendment would take

away property from copyright owners. 
That is not so. Rather,

it will simply restore a right which 
fraternal orders and veterans'

organizations had possessed under the
 1909 Act. This right was

the exemption from a copyright licens
e fee unless the performance

was a public one. This right was taken away by the 1976
 Act.

The question has now been raised: Why did not fraternal orders and

veterans' organizations oppose adopti
on of that act at the time?

Speaking frankly, the Loyal Order of 
Moose had no actual knowledge

of the Act until after its passage 
nor can it be charged with having

had constructive notice. There was no reason to believe that a b
ill

to enact a new copyright law would affe
ct a fraternal order.

The 1976 Act contains a distorted defin
ition of the word "publicly",

very much at odds with general unders
tanding. Without this definition

fraternal orders would not be affected.
 As we have stated earlier,

the Loyal Order of Moose has no objecti
on to the imposition of a

license fee for performances which are 
truly public.

All that fraternal orders and veterans'
 organizations are asking is

that the limitation upon copyright which 
has always been recognized

be now restored and that copyright owne
rs not be permitted to charge

royalties for performances of music whi
ch are not truly public. The

amount in question is almost an insignifi
cant part of the huge total

fees which copyright owners collect for p
ublic performances of music.

Rectfully submitted,

Clarnece:)J. dy
General Counsel

CJR:jar

2. Red Lion Broadcasting Co. v. FCC, 395 U.S
. 376, 386-390,

23 L.Ed. 371, 386-389.
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topal Order Of Moose
MOOSENEART. ILLINOIS 60535

PURITY • AID PROGRESS

September 9, 1980

The Honorable Dennis DeConcini
United States Senate
3230 Dirksen Building Suite 4104
Washington, D.C. 20510

Dear Senator DeConcini:

  W. HEILMAN
DIRECTOR GENERAL

CARL A. WEIS
SUPREME SECRETARY

PHILLIP R. MORSE
GENERAL GOVERNOR

PHONE 312.159.7000

OFFICE OF

SUPREME SECRETARY

Since the hearing on S. 2082 held on August 20
before your Subcommittee on Improvements in Judicial
Machinery, we have rechecked our records and are in
a position to reaffirm the following statement contained
in our testimony, about which some questions were raised:

"On a projected basis the amount paid for royalties
and licenses by Moose Lodges alone is more than a half
million dollars annually."

Our records show that 328 of our 2,087 Lodges in
the United States paid BMI $35,940.00 during the past
year. Incidentally, from the Moose alone, that's 40
percent of the total that BMI acknowledged receiving.

We are prepared, if necessary, to furnish an itemized
list of those payments.

Thanking you for your consideration, I am

CAW:dc

incerely r

dy'k..41.4eLo
SU



152

oev4eime26# Itiek VANI

Jogai Order Of Moose
MOOSEHEART ILLINOIS 60539

PURITY • AID PROGRESS

September 12, 1980

The Honorable Dennis DeConcini

United States Senate

3230 Dirksen Building Suite 4104

Washington, D.C. 20510

Dear Senator DeConcini:

  W. HEILMAN
DIRECTOR GENERAL

CARL A. Wus
SUPREME SECRETARY

PHILLIP R. MORSE
GENERAL Gown.).

PHONE 31.5,2000

OFFICE OF

SUPPE.. Sec RRRRRR

You asked for comments about the newspaper

clippings which BMI introduced at your Subcommittee

hearing on August 20.

In reviewing those clippings I find only one

by a Moose Lodge - Austin, Minnesota Lodge No. 1180.

Happy to inform you that the Austin Moose club is

definitely closed to the public, and that the ad in

question inadvertently omitted the restrictive word

"Members". You'll notice that word is included in

the enclosed clipping of an ad which the lodge ran

on August 13, 1980.

The Austin Moose Lodge has a combined membership

strength of more than 2,000 men and women, in a town

with a population of only 23,000. Thus a newspaper

ad is an efficient method for the lodge to inform its

members.

Nevertheless, we do not encourage Moose Lodges to

use public advertising, and it is our firm policy that

whenever such advertising is used, the restriction "Members

only" must be included. We regret the oversight that

occurred in Austin.

Very si rely yours,

SUPREME -SECRETARY -

CAW de
Enclosure
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