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JURISDICTION ON INDIAN RESERVATIONS— PART 2

MONDAY, AUGUST 11, 1980

4  U.S. Sena te,
Select Committee on I ndian A ffairs,

BiUi/ngs, M ont.
The commit tee met,  pu rsua nt  to notice, at  10 a.m.,  in the Federal

* court roo m,  Federal  Bu ild ing,  Bi llin gs,  Mont., Hon. Jo hn  Melcher  
(cha irm an  of  the  com mit tee)  pre sid ing .

P re se nt: Se na tor  Melcher.
Sta ff presen t: Pe te r Tay lo r, spec ial counsel; and Jo  Jo  Hun t, staff  

attorney.
Se na tor Melcher. Good m orn ing .
Th is i s a public he ar ing on S. 2832 by th e Se lect  Com mit tee  on In di an  

Aff air s o f th e Senate. S. 2832 i s a  bil l tha t I  in tro duced, af te r a n umber  
of  d iscussions wi th Fe de ral, St at e,  a nd tr ib al  g overn me nt rep res enta­
tives . Th e committee held a 3-d ay heari ng  on In di an  juris dict ion is­
sues i n Ma rch  of t his  year in Wash ing ton , D.C., and af te r a number  of 
persons h ad  reviewed the f irs t d ra ft  of th e bi ll a nd  had m ade comm ents 
on th at  f irs t dr af t,  we revi sed  the bill,  a nd  I  int roduced it  on  J un e 16 
of  thi s year .

P ri or t o t ha t, we had t wo of t he  staf f fr om  the S enate  Ind ia n Affairs  
Comm ittee make a p res en tat ion on the  fir st d ra ft  of  the bil l a nd  sol icit  
commen ts at  th e May m eet ing  i n Helena , M ont. , o f t he Commiss ion on 
State Triba l Relatio ns, a gr ou p of  S ta te leg islato rs an d tr ib al  leaders 
spo nso red  by the  Na tional  Confe rence of State Legis lators. The  Na­
tio na l Conferenc e o f A me ric an  I nd ians  also h elped sponsor  th at  mee t­
ing , as did the  Na tional Triba l Ch air man ’s Associatio n. My former 
col leag ue f rom  the  Mo nta na  Se na te,  Senator  Caroll G raha m, and  Allen 
Ro wland , cha irm an of  the Nor th ern Cheyenne Tr ibe , served  on th at

a committ ee.
Al thou gh  a number of  in dividu als were consulted du ring  the d ra ft ­

ing  of  th is  bill , our In di an  Af fa irs  Com mitt ee in the Senat e is com­
mitted  to h old ing  extensive h ea rin gs  on the b ill  to  solici t th e v iews of  a

* wide  rang e of  people affected b y thi s legislation.
I have h ad  concerns fo r some tim e about the s itu ati on  th at now exists  

on some In di an  reservat ions. Many t imes, the St ate and tr ib al  a utho ri­
ties hav e tri ed  t o work toge th er  to pre vent the bre akdown  of  law and  
orde r o n an In di an  re ser vation a re a ; however, wi th the complex  jur is ­
dic tion scheme on a res erv ation  th a t ha s resu lted  fr om  Fed er al  sta tut es  
and co ur t decisions, t he  S ta tes an d /o r the tribes do no t h ave the  ju ris­
dic tion ove r man y occurrences on the  reserv atio n. Th ere  are a lot  of 
th ings  t hat fa ll throug h the cra cks because one side  canno t take ju ris­
dic tion a nd  enforce law a nd  or de r.

(l)
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Now, Government, under  Federal law, has jurisd iction  over a great 
many of the crimes committed on the reservation, but they, unfor­
tunate ly, have not provided the necessary law enforcement personnel 
to enforce the law and to punish those persons who are committing the 
crimes. We do not have adequate personnel to effectuate justice and 
to protect the safety and well-being of all the  people who live on the 
reservation, whether they are Indian or non-Indian. The fact th at we 
do not enforce the law and the criminals can go unpunished is no deter­
rent to furth er breaches of the peace, and damages of p roper ty and to 
persons, of people who live on the reservation.

This bill, S. 2832, would help solve some of the problems of law and 
order on the reservation, but the bill, in the form that  we presented, «
is not in its final form. But,  I  believe it is a st arting point  from which 
we can work to develop a piece of comprehensive legislation to effec­
tively deal with what has been a serious shortcoming—a shortage of 
true law and order to pro tect the people who live on the reservations.

The bill would place the Federa l Government in a l ittle  more prom­
inent role in the area of law enforcement. It  does not exchange existing 
law governing jurisdiction on a reservation. The bill adopts many of 
the provisions of the Federal Magistrate Act by reference and pro­
vides other special provisions designed to meet special concerns and 
problems on the reservation that are needed because of a  general lack 
of law enforcement because of the structures now in place. The bill is 
designed to strengthen those s tructures by provid ing a clear and sim­
ple procedure for processing and disposing of  Federa l misdemeanor 
offenses which now go unpunished. These misdemeanor cases are minor 
in nature as compared to the number of crimes which the  U.S. a ttor ­
neys must handle, but they create great tension between the Indian 
and non-Indian communities in the reservation areas. I  believe we can 
develop such effective legislation from what we have started with in 
S. 2832, and I am therefore  very interested in your comments on the 
bill.

I will now place a copy of S. 2832 into the hear ing record.
[The bill follows:]



96th congress q  0 0 9 0  
2d Session

To establish  a special ma gis tra te with  jurisdiction over Federal  offenses within  
Ind ian country and to authorize tribal and local police officers to enforce 
Feder al laws within the ir respective jurisd ictions, and for oth er purposes.

IN THE  SENATE OF THE  UN ITE D STATES

J une 16 (legislative day, J un e 12), 1980  

Mr. Mel ch eb  introduced the following bill; which was read twice  and referred to 
the Committee  on I ndian Affairs

A BILL
To establish a special magistrate  with jurisdiction over Federal 

offenses within Indian country and to authorize tribal and 
local police officers to enforce Federa l laws within their 

respective jurisdictions , and for other purposes.

1 Be it enacted by the Senate and House of Representa-

2 tines of the United Sta tes  of America in Congress assembled,

3 That  this Act may be cited as the “Indian Reservation Spe-

4 cial Magistrate and L aw Enforcement Act of 1980” .

5 Sec. 2. Title 28, United States Code, is amended by

6 adding immediately after  chapter  43 thereof, the following

7 new chapter:
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1 “CHAPTER 44—INDIAN RESERVATION SPECIAL

2 MAGISTRATES

"Se c.
“6 50. Appointment and tenure.
“6 51. Jurisd iction  and powers.
“6 52. Remand of custody.
“6 53. Prac tice and procedure.
“654.  Contempt.
“655.  Docket  and forms; United  State s Code; seals. >
“656.  Training.
“657.  Authorization of appropriat ions.

3 “§ 650. Appointment and tenu re

4 “(a) The Presiden t, by and with the advice and consent

5 of the Senate, shall appoint special magistra tes as may be

6 necessary to serve each Indian reservation and such addi-

7 tional areas as are within the Indian country as defined in

8 section 1151, title 18, United States Code, and over which

9 the United States  exercises criminal jurisdiction under  the

10 provisions of chapter 53 of title 18, United States Code.

11 “(b) No person may be appointed or reappointed to

12 serve as a special magistra te under this chapter  unless such

13 person is and has been for at least five years a member in

14 good standing of the bar of the highest court of the Sta te (or

15 one of the States) in which he or she is to serve. *

16 “(c) In any case in which the President finds that a

17 United  States magis trate who meets the qualifications of this 4

18 Act is already reasonably available, the President shall give

19 preferential consideration to such sitting magis trate for ap-

20 pointment as special magis trate  under this Act.



1 “(d) The appointment of any individual as a special

2 magistrate shall be for a term of eight year s and his or her

3 reappointment shall be subject to the requirements of subsec-

4 tion (a) with respect to the advice and consent of the Senate.

5 “(e) Upon appointment and confirmation, the special

6 magistrate  shall reside within the exterior boundaries of the

7 reservation to be served or at  some place reasonably adjacent

8 thereto.

9 “(f) Persons appointed as special magis trates under this

10 chapter shall be appointed as full-time magis trates and shall

11 receive compensation  at the rates fixed for full-time magis-

12 trates  under section 634 of this title: Provided, That when-

13 ever, in the discretion of the President, it is determined that

14 the position to which the special magis trate is being ap-

15 pointed will not have a sufficient caseload to warra nt ap-

16 pointment as a full-time magistra te, then such special magis-

17 trate  shall be appointed  as a part-time magistrate  and shall

18 receive compensation at the rates fixed for part-time magis-

19 trates  under section 634 of this title, the level of compensa-

20 tion to be determined by the President.

21 “(g) Exc ept  as otherwise provided herein, the provisions

22 of sections 631 (c), (g), (h), (i), and (k) of this title, relating to

23 limitations on employment, oaths of office, recordation of ap-

24 pointment, removal  from office, and leaves of absence shall

25 apply to special mag istrates appointed under this chapter.
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“(h) Expenses of special m agistra tes shall be paid in the 

same manner as provided in section 635 of this title for pay­

ment of expenses for magistrates.

“(i) The provisions of section 632 of this title describing 

the character of service to be performed by full-time and 

part-time magistrate s shall apply to any person appointed as 

a special magistr ate under this section.

“§651. Jur isdictio n and powers

“(a) E ach  special magistra te serving under this chapter 

shall have, within the territorial jurisdiction prescribed by his 

appointment—

“(1) all powers and duties conferred or imposed 

upon United States  Commissioners by law or by the 

Rules of Criminal Procedure for the United States Dis­

trict Court.

“(2) the power to administer oaths and affirma­

tions, impose conditions of release under section 3146, 

United Sta tes  Code, of title 18, and take acknowledg­

ments, affidavits, and depositions; and

“(3) the power to conduct trials  under section 

3401, title 18, United States Code, in conformity with 

and subject to the limitations of that section except 

that  the special designation provided for in subsection 

3401(a) of title 18, United State s Code, shall not be 

required, and the provisions of section 3401(b) of title
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18, United States Code, extending to a defendant the 

right to refuse trial before a magistrate  and elect to be 

tried before a judge of the district court for the district 

in which the offense was committed, shall not be appli­

cable to trials  before the special magis trate.

“(b) Each such magistrate so serving under this chapter 

shall have any other duty or power which may be exercised 

by a United Sta tes magistrate  in a civil or criminal case, to 

the extent authorized by the court for the district  in which he

serves.

“§ 652. Remand of  custody

“(a) If the special magist rate determines there is no 

Federal  jurisdiction over an offense brought within his court, 

he may direct that custody of the defendant be remanded to 

the appropriate law enforcement officials.

“§ 653. P rac tice and  procedure

“(a) Exc ept  as otherwise provided in this section, the 

practice and procedure  for the trial of cases before magis­

trates  serving under this chapter, and the taking  and hearing 

of appeals to the district courts, shall conform to that set 

forth in section 3401, title 18, United States Code, and in 

rules promulgated by the Supreme Court pursuant to section 

3402 of tit le 18, United States  Code, and section 636(c) of 

title 28, United States Code.
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“(b) Any defendant appearing before a special magis­

trate may be assisted by a lay spokesman of his or her choice, 

and assistance by such spokesman, whether paid or volun­

tary, shall not be considered the practice of law. Assistance 

by such lay counsel shall  not waive the right of the defendant 

to appointed counsel in any case in which he or she is enti­

tled to such appointed counsel.

“(c)(1) In any case in which the defendant requests a 

trial by jury before the special magistrate, only persons who 

actually reside within the reservation in which the offense is 

alleged to have been committed shall be eligible to serve on 

the jury panel.

“(2) The special magist rate, in consultation with tribal 

authorities and county and municipal officials, shall develop 

and maintain for purposes of jury selection a list of persons 

residing within the reservation over which the special magis­

trate  has jurisdiction. Such list shall be developed or com­

piled from lists of persons eligible or registe red to vote in 

State , county, municipal, or tribal elections. In  developing 

such list, the special magistrate shall take care tha t such list 

fairly reflects a cross section of the population within the 

reservation.

“(3) In  any case in which the defendant requests a trial

24 by jury before the special magistra te, such jury shall be com-
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posed of six persons whose names appear  on the jury selec­

tion list prepared by the special magistrate.

“(4) E xcep t as provided in this section, the rules of the 

district court pertaining to the selection of jurors and juror 

eligibility for tria l before magistra tes shall be applicable.

“(d) Tribal police officers, Bureau of Indian Affairs 

police officers, and Federal, State , and local law enforcement 

officers, acting within the geographic areas in wdiich they 

have jurisdiction under the laws of their respective govern­

ments, are authorized to execute any war rant  for arrest, or 

warrant for search  and seizure, or any other summons, sub- 

pena, or order which the special magis trate is authorized to 

issue in criminal cases arising within the Indian country, or 

under the genera l rules of Federal Criminal Procedure or the 

Federal  Rules of Procedure for the Trial of Minor Offenses 

before the United  S tates Magistrates.

“(e) The provisions of the Court Interprete rs Act of 

1978 (Public Law 95-5 39;  92 Stat . 2040) shall apply to 

trials before the  special magistrate.

“§654. Contempt

“(a) In a proceeding before a  special magistrate , any of 

the acts or conduct described in section 636(e) of this title as 

constituting a contempt  of the district court when committed 

before a m agistrate shall constitute a contempt of court when 

committed before a special magist rate, and the procedures
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provided in section 636(e), of this title, for prosecution of 

such contempt shall govern prosecutions for contemptuous 

conduct when committed before a special magistrate.

“(b) All proper ty furnished to any special magistrate 

shall remain the proper ty of the United Sta tes and, upon the 

termination of his or her term of office, shall be transmitted 

to the successor in office or otherwise disposed of as the Di­

rector orders.

“(c) The Director shall furnish to each United States 

special magis trate appointed under this chapter  an  official im­

pression seal in a form prescribed by the conference. Each 

such officer shall affix his seal to every ju rat or certificate of 

his official acts  w ithout fee.

“§ 656. T rainin g

“(a) The periodic training programs and seminars con­

ducted by the Federal  Judicial Cente r for full-time and par t- 

time magistrates  as provided in section 637 of this title, shall 

also be made available to special magistrates appointed under 

this chapter. This shall include the introductory training pro­

gram offered new magistra tes which must be held within one 

year  after their initial appointment. The cost of attending 

such programs shall be borne by the United States.

“§ 657. A uth orizat ion  of a pprop riat ions

“(a) Beginning October 1, 1981, there is hereby author­

ized to be appropriated such sums as may be necessary to 

carry out the purpose of this Act .” .

*

f
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Se na tor  Melcher. I cal l fo r the fi rst w itness, Se na tor Caro ll Graham  
of  the  Montana  S ta te  Leg isl atu re  and, of  course, a m emb er o f th e com­
mission  th at  I  spoke  of  ea rli er , the  comm ission set  up  in rel ati onsh ip 
with  oth er State leg isl atu res , the  Commiss ion on St ate Tr ibal  Re la­
tion s.

STA TEM ENT  OF HON. CAROLL GRAHAM, SENATOR, MONTANA 
STATE LEG ISLATU RE

Se na tor  Graham. S en ator  Melcher a nd  m emb ers of  your comm ittee , 
I  am  ha pp y to  be here to da y to  ta lk  about and  probably g et behind  th is 
bil l, S. 2832, because  th is  is perha ps  one of  t he  th in gs  th at  will  pu t a 

t  sto pg ap  in some of  the  thi ng s that  are g oin g on now.
I  guess pro bab ly in my  posit ion  that  I  g et at  leas t t hree  ca lls a week 

fro m peop le th at  are  dis sat isfi ed wi th the law enforc ement  as it  is 
tod ay , not only  no n- Indian s, bu t also India ns . I  g et  lots  o f calls fro m 

> In di an s th at  are  di stu rbed  at  the  way  the law  enforc ement  is be ing
han dle d.

As  I  said , I ’ve go tte n lot s of  calls , probably an  ave rage of  thr ee  a 
week, from  In dian s a nd  no n- Indian s, and like  some p roblem s th at  have 
ari sen  wi thin the  ex terio r boundar ies  of  the res erv ation , juris dict ion 
probably is pa rt  of  it. Th e county law enf orc em ent officers pro bably  
do n ot  have the righ t, un de r m any  cases, to a rres t an In di an , or th e In ­
dian  does not have the righ t, unless  it has some thing  to do with the  
tri be , to ar rest the  no n- Indi an . Bu t I  th in k one of  the main problem s 
th at  we’ve h ad is af te r th e ar rest has  been made an d tak en int o the 
co ur t—w herever, t rib al  co ur t, p erh aps—that  no th ing much is  ever done 
with  it. Maybe  a lit tle  ra p  on the knuckle s, bu t even  a pr et ty  serio us 
crime  beats you back home. So I  t hink  t hi s is n ot good.

Of course, we have  all  been dis turbed  because some of  the m ajor  
crim es th at  we th ink prob ab ly should have been hand led  by the  I7.S. 
at to rn ey ’s office are  dec line d. They have the  reasons why. Maybe  the  
evidence  got cold. Maybe the F B I did  not  ge t there  quick enou gh to 
collect the  evidence, and  m ayb e there was no case. Bu t a pp aren tly  they  
do no t recognize any  e vidence oth er than  th at  colle cted  by th e FB I.  I 
may be w rong on th is,  bu t thi s is my unde rst an din g,  an d i f Mr.  O’Lea ry 
is h ere  to day , maybe he can  str aig hten  us ou t on th is  fac t.

I real ize th at  th is b ill,  i f  it  is passed in its  present  for m,  and I  su rely 
hop e it is not amended , wo uld  t ake  c are of  some o f those. At least the  

« cases would be reviewed an d come before  somebody. I f  the y needed
punis hm ent, maybe the re  would be some punis hm ent th ere , and  I  th in k 
th is  is  one of  the t hing s th at  has  broken down the  law  enforcement  on  
the  reservatio n.

* I  remember years ago wh en I  was a young fellow, the y had  a cu rfew,
and we had in the lit tle  town  o f Lodge Grass  an Ind ia n cop, Mr. Pease . 
I ’ll te ll you when the y blew  t hat  wh istle , I nd ians  a nd  non -In dian s got 
in off the  street.

I t  go t so bad here  a few day s ago, or  a few weeks ago, th at  tri ba l 
council  down at  Crow Agenc y passed a curfew law. I  do no t know how 
well it is working. I  do no t know if  the y are  en forc ing it,  b ut  I  was 
prou d th at  they did  pass  th e curfew  law which will  help, if  i t is cor ­
rec tly  enforced . I t will preven t a lot of  the van dal ism  t ha t is occ urring.

We hav e ha d a  terri ble t im e in  Lodge G ras s tr yin g to keep our  school
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houses together. The windows are being continuously broken out. I 
do not know, but the glass breakage is probably $3,000 a month. I can­
not blame every single bit of this—and I  am not going to attempt to— 
on Indian children, because I realize white children are also doing 
some of the vandalism. But the  thing  is when we do catch them, we can 
do something with them. We do something with the non-Indian chil­
dren if we catch them in this vandalism. But nothing ever happens 
in the Indian court with them, and this is bad.

It  is a terribly expensive thing to try to keep up these replacements.
We finally fenced the school at Lodge Grass, and, of course, it  was 
immediately torn  down. It  was a big high fence w ith barbs on top of 
it like you use around a prison. They took cutters and cut holes in it.
So it is a terrific proposition  to keep this all together. We th ink we *
should have schools and good schools, but it is a hard  proposition to try 
to keep anything together with the law enforcement we have.

In cases of vandalism1 on the school grounds, you can call the sheriff’s 
department down there, and you have the evidence there, and who did *
it. He says, “I have no jurisdiction  to ar rest an In dia n.”

You call the Indian police, and they say, “Well, tha t is on school 
property. We do not have any jurisdiction  there, either.” So that ’s 
the way it goes.

I gave th is out because I think this is reason enough to have some 
type of a bill like you have proposed here, and I  do think it  is a good 
one. I think tha t maybe some of these things will be handled. You 
know, if there is no punishment involved and you do not take care of 
these crimes as they come along, there is no de terren t to many, many 
more of them. I f this should become law, I think the Indian would be 
a lot happier if these cases are taken care of. I think the law enforce­
ment end of it would straighten out.

You know, it is a pre tty  discouraging thing  for Indian police or 
anybody else who is a law enforcement officer to do something, make 
an arrest and take the criminal down there one time after  another— 
and nothing is done about it. They beat you back home. So I  think 
maybe if we had something going like this, I think maybe the police 
officers would take courage again and go ahead and do the job which 
they were hired to do.

I  have only one little  comment on your bill, Senator Melcher, and I  
went through i t p retty  thoroughly. In the proposal on the magistrate,
I think it would be bet ter if he had a shorter term. Once in a while, 
you can get a bummer, one way or another, and I think  it would be »
better if they were nominated or appointed for a 4-year term instead 
of an 8-vear term.

In going through the whole bill, that  is the only thing tha t I  would 
take a little  bit of issue with. It may be not h ighly importan t, but if a *
guy did a good job in the first 4 years, he sure would deserve a new 
appointment. But when you put an 8-year appointment , I think 
maybe, it is probably too long.

That, is about all the comments I  have, and I know we are limited 
on time. There are a lot  of people here to testify. I will be available 
later  if there are questions tha t you would like to ask.

Thank  you very much for  allowing me to testify  at your hearing.
Senator Melcher. Well. Caroll, jus t a moment. The 8 years tha t is 

carried in the bill for the appointment of the magistrate is the same
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as the Federal magistrates. It  is the Federa l magis trate system. Now, 
we do not know if tha t is good or bad, but  t hat  is the  reason it is in 
the bill. We will look at tha t, because 8 years is quite a long time.

Senator  Graham. Sena tor Melcher, maybe it has not worked too 
well. Maybe that  is the way it  is with the Federal magistrate. Maybe it 
is not too good.

Senator Melcher. I  do not know. We will do some research where 
they use Federal magist rates for other purposes. We will see if there 
are any comments on that , good or bad, for th at l ength of time.

The situation th at you cited—the sheriff’s office with no jurisdiction 
on the reservation a t Lodge Grass and ,then the feeling of the triba l 
police officers tha t they do not have jurisdiction on the school prop-

• erty—is what I describe as law and order falling between the cracks. 
Now, whether or not that is the complete answer—that  t ribal police 
ought to have jurisdiction on the school grounds—the fact tha t they 
feel tha t they do not does impede decent law enforcement.

• You are so right. If  a law enforcement officer is not backed up— 
they are out in front try ing  to maintain law and order—if they are 
not backed up by the law, by the community, it makes their job very 
difficult. I  think thei r job is very difficult on the Indian reservation, 
and that is pa rt of the purpose of the bill, hoping to resolve some of 
tha t difficulty.

I think, also, i t is very difficult with the current struc turing of the 
law and the court decisions fo r a sheriff’s office and the tribal police 
officers to have a good working relationship, and tha t does not benefit 
anybody. When they cannot have a good working relationship and 
interchange of responsibilities, it really is self -defeating. So the bill 
does st rive to bring the framework through the Federa l magistra te 
system, through the special magistrate, to allow the magistrate  to 
designate tha t working relationship and to use both sides.

Senator Graham. Sena tor Melcher, I  have one more little  comment 
to make if time will allow, and I  will be brief.

We have held numerous hearings all over the United States with the 
Indian tribes. The commission th at I am on, the Special Commission 
on Indian Affairs, is made up of seven In dians  and seven non-Indians. 
The Indians have been very good to work with. They can see the prob­
lems, and I think the whole commission is really good. We are getting 
ready to put out the recommendations, and it purely is recommenda­
tions. One of the th ings that  we discovered—and we have taken up a

• lot of things, law enforcement among them—was tha t some of the 
tribes have seen fit to consolidate their  law enforcement with the local 
sheriff’s department, and this  has worked very well on some of the 
reservations. The tribes have updated thei r laws to coincide with the

r State  law and the Federa l law, and thei r experience has been very
good. In  other words, i f an Indian police officer were going down the 
highway, or anyplace else, and he saw something that  wasn t right,  
even though it was a non-Indian, he would have the right  to detain 
this person until he could call the proper authori ties, which, in this 
case, would be the sheriff. Or if the sheriff saw something going on 
with an Indian  that  was not right,  whether it be a breakin or what­
ever, then he would have the righ t to call the Indian police and detain 
this person unti l the Ind ian police got there. Now, this  is the wav that 
it works in some of the States. Washington being one of them. This is

71-015 0 81 -  2
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a purely vo lun tar y th in g.  We researc hed  the whole Un ite d State s, 
eve ry State  with every  tr ib e;  the re will  be a book  on th is and the 
agre eme nts t hat  th ey h ave made and how t hey are w orkin g an d if  they  
are  wo rkin g well. I t  wi ll t ell  you th at .

So I th ink if  th ere can be some coop era tion  here, plu s th is bil l, if  it  
should become law , I  th in k t hat  would help st ra ight en  th is mess out .

Sena tor  Melcher. W e th in k th is  bil l wou ld do th at . We  th in k the 
Fe deral  m ag ist ra te could  ves t the au thor ity  i n t he  sh erif f’s office or t he  
tr ib al  police officers, and at  the  same time,  th at  the y could—thr ou gh  th e 
pow er of  the mag ist ra te , th roug h the au thor ity  of  the  magist rat e— dea l 
wi th the  citation , wh atev er  is necessary in orde r to ma int ain  law an d 
ord er,  regard less of wh ethe r it was the she riff ’s office or the tr ib al  
police. T ha t is sect ion 6 53 (d ).

I  do n’t know if  you are famili ar  with  th e r eg ul ar  m agist rat e s ys tem; 
bu t in the  re gu lar mag is tra te  sys tem, if  you are cal led  be fore a ma gis ­
tra te , you can refuse. An y citizen can refuse  to  hav e anything  to do 
wi th  a m agist rat e a nd  th en  be bound over to  a di st rict  court,  or a nsw er 
to a dis trict court. Th is bill  does not allow th at  opt ion . Th is bill  says 
th at  the m ag ist ra te does  have th at  autho rit y,  a nd  I th ink th at  is basic . 
I f  you a re going t o leave it  up to the  in div idu al when he goes b efore a 
ma gis tra te,  “Do you re al ly  w ant i t before the  m ag ist ra te  o r w ould  you 
ra th er  n ot ?” I  th in k in  most instances peop le would  say, “I ’d ra th er  
not,” and  then tak e th ei r chances on no th ing eve r ha ppen ing  fro m 
then  on.

Se na tor  Graham . I would  agree w ith  th at  wh ole hea rtedly , an d I  like 
the par t in here where  you have  a ju ry  process also th at  you can  
request.

I  like the  way  you have  wr itt en  the process draw ing the  ju ry . I t  
gives you an opt ion.  I f  you need a ju ry  tr ia l, th a t is fine, and  if  you 
do not want to t ake y ou r chance before  a jud ge,  m aybe you need a j ury  
tr ia l, a nd i t does pr ov ide  fo r this .

Se na tor  Melcher. Ca ro ll,  have you looked  at  th at  bill  th at  would  
deal  with  the grieva nce  betw een th e tri bes and th e State ?

Se na tor  Graham . Yes, I have , b ut I  am not  fam ili ar  w ith  it. Th ere  
have been severa l bil ls draw n in the  pas t. I  do not know  how fa r the y 
got , and  I rea lly  do no t know which one you are ta lk ing about. We  
have one and  are  pr ep ar in g anoth er in the  St ate to  allow the  State , 
the  county,  or the  loca l government, such as th e city , to  en ter  into 
agreements  w ith  the  c onsen t of the  att orney general  of  th e State , and 
whi ch also if  a tri be  would  enter  int o an agreem ent , the  bill  th at  I  
hav e read,  the agree me nt w ould have to be agreed to by the D ep ar tm en t 
of  the  In terio r. Is  th at r ig ht?

Sena tor  Melcher. I  th in k th at  is one of  th e fo rm ats of  th e bill  th at  
we have seen on thi s su bjec t for  some time, is  it n ot  ?

Se na tor  G raham . T hat gives  p rotect ion  on bo th sides so you do no t 
en ter  into some ag ree me nt wi thout someone ha ving  a han dle  on it. I  
th in k th at  w ould work.  I f  we do go into agr eem ents like  th is, I  w ould  
wa nt  the at torney  gene ral  of  the State  of  Mon tan a to app rove th e 
agre eme nt.

Sena tor  Melcher. I  th in k we are  go ing  to get  some tes timony — 
some wr itte n tes tim ony— from  the Mo ntana at to rn ey  gen era l’s office. 
I  do no t th ink we h ave  a witness p res ent to day on  th at .
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Thank  you very much, Caroll. I very much appreciate your 
testimony.

Now, we are going to call Jack Plumage, who is chairman of the 
Fo rt Belknap Communitv Council, because Jack has an appointment 
this  afternoon. Francis Lamebull, tribal  attorney, is accompanying 
Jack.

STATEMENT OF CHARLES “JACK” PLUMAGE, CHAIRMAN, FORT
BELKNAP COMMUNITY COUNCIL, ACCOMPANIED BY FRANCIS
LAMEBULL, ATTORNEY

« Mr. Plumage. Thank  you, Senator Melcher, fo r the consideration.
We do have a very important meeting this afternoon that we have to 
attend.

Senator Melcher. I would like to take this oppor tunity to thank the
• Senate Select Committee on Indian Affairs and you, as chairman, for 

holding hearings on S. 2832, a bill to establish a special magistra te 
with jurisdiction over Federal offenses within Indian country. I f pos­
sible, the tribal government of the Gros Ventre and Assiniboine Indian 
Tribes would like to keep the record open in order th at we may submit 
a writ ten statement of our views on S. 2832.

There are several things in the bill which concern not only Fort 
Belknap but other Ind ian  tribes which go directly to undermining 
self-government and eroding the power of tribal courts.

No. 1, section 651, jurisdiction  and powers. Subsection (a )(1 ) 
indicates tha t “all powers and duties conferred or imposed by U.S. 
commissioners.” I t is our understanding t ha t U.S. commissioners have 
been phased out by chapter 43, 28 U.S.C. 631-639. So is that particular 
subsection, (a )(1) , conferring all the power and duties of chapter 43 
upon the special magistrate?

No. 2, under subsection (2),  there is reference to conditions of relief 
pursuant  to 18 U.S.C. 3146 which would appear to further expand the 
jurisdiction of the magist rate over Indian country.

No. 3, pursuant to subsection (3), it is unclear as to the  limitations 
of jurisdiction of the magistra te’s court. It  appears tha t the reference 
to 18 U.S.C. 3401(a) would allow the magis trate to exercise jurisdic­
tion over minor offenses without any special designation from the 
U.S. distric t court. The question arises, does this also apply to tr ibal

* law, or does it  preempt existing triba l laws? Such a provision would 
have a far-reaching effect upon the erosion of tribal courts and the 
abili ty of tribal governments to enact laws for the purpose of regulat­
ing conduct of Indians on Indian  reservations, thereby causing a fu r­
the r erosion of triba l sovereignty and self-determination. Further, 
this certainly would not clarify jurisdiction  over non-Indians  who 
commit crimes prohibi ted by t ribal laws.

Subsection (b) would also appear to be an expansion of ju risdiction 
in both civil and criminal areas.

Essentially, section 651 of S. 2832 does not specifically designate 
who falls within the jurisdict ion of the special magistrate. Criminal 
jurisdict ion on Indian  reservations is extremely complex under exist­
ing law. and this particular provision would fur the r confuse the extent 
of Federal  jurisdiction in Indian country.
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Section 651 of S. 2832 would also appear to be in conflict with 18 
U.S.C. 1152 in that  the General Crimes Act is not applicable and does 
not extend to offenses committed by one Indian against the person 
and property of another Indian, nor to any offenses which may be left 
to the jurisdiction of the triba l government.

No. 4, section 652, remand of  custody. Subsection (a ) states that the 
special magistrate, in instances where he has determined there is no 
Federa l jurisdiction over an offense, may direct tha t custody of the 
defendant be remanded to the appropriate  law enforcement officials.
That parti cular provision is unclear with regard to which offenses 
may not be brought before the special magistrate. It  would appear 
that, the only offense which the  special magistrate may not have juris- *
diction over would be one perpetrated  under customary tribal law.

In the case of an Indian, the triba l court would have jurisdiction.
Rut assuming he is a non-Indian,  who would be the appropria te law 
enforcement official in light of Oliphant, unless the offense could be *
interpreted to fall within 18 U.S.C. 3401, Minor Offenses, Application 
of Probation Laws.

An example would be a situat ion where you may have a religious 
site that  tribal codified or customary law may prohibit an individual 
from approaching during  certain times because of its religious s ig­
nificance. If  a non-Indian who is rock hun ting disturbs  the area and 
takes certain artifacts from the religious site, there is no Federal 
enclave law, nor is there a Sta te law whi ‘h would fall within the pur­
view of the Assimilative Crimes Act. The question would be, who 
would prosecute the non-Indian for violating tribal law ?

No. 5, section 653. practice and procedure. Subsection (a) . This p ro­
vision provides for  the practice and procedures to be followed by the 
special magistrate which also includes those provisions set forth in 18 
U.S.C. 3401, 3402, and 28 U.S.C. 636(c). It is unclear as  to the extent 
of civil jurisdiction which the special magistrate  may exercise within 
Indian  country.

Section 653. subsection (d) of this particular provision is very dis­
tressing  to tribes because o f its far  reaching authority  by State and 
Federal officers to execute any warran t of arrest or war rant of search 
and seizure, or any other summons, subpena, or order  of the special 
magis trate which, in effect, would be having State  law enforcement 
officers enforcing Federal law on Indian reservations. The provision of 
‘‘acting within the geographic area in which they have jurisdiction •
under the laws of their respective governments” is unclear as to why 
tha t partic ular  provision was placed within this section. I t would seem 
to us tha t it would be sufficient to authorize the tribal police to enforce 
all laws fa lling within the purview of any statute  of th is nature. *

It  seems to us that there should be some perimeters established as to 
the extent of jurisdiction tha t may be vested in the special magistrate 
by district  court. I t must always be remembered tha t Indian reserva­
tions, although similar to Federal enclaves, are not like a State park.
There are Indian tribes who reside upon Indian reservat ions who exer­
cise internal sovereignty and self-government.

Senator, these are a few of the exceptions which the triba l govern­
ment of the Fort  Belknap Ind ian  community take with regard to S.
2832. I t is our opinion th at S. 2832 would fu rthe r confuse the already 
complex issues of criminal jurisdiction on Indian reservations.
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Th e enactm ent  of  S. 2832 is not go ing  to solve  the p roblems, on which 
you  commented  in the  C ongress ional Record, wi th  rega rd  to  p roblem s 
on In di an  reservatio ns asso ciated wi th law enforc ement  and  pro sec u­
tio n of crimes on In di an  rese rvat ions . I t would seem to us th at  S.  2832 
is an un wa rra nted  in tru sio n and  expa nsion of  F ed eral  j ur isd ict ion on 
In di an  reservations designed  to fu rthe r erod e tr ib al  sel f-govern ment 
of  In di an  tribe s.

A more  pro ductiv e approa ch  to solvin g the lack of  prosecutio n by 
the U.S.  att orney and law  enforcement  on In di an  reservatio ns is a 
com preh ensive ju ris dict iona l sta tute whi ch would  ves t In di an  tribes 
wi th  c rim ina l ju ris dict ion to the  exte nt th at  i t would  rec tify the  pro b­
lems created by the Olip ha nt  decision. Pr im ar ily,  th e ex ist ing  Fed era l 
cri mi na l l aw is in  p lace  b ut  only needs to be enfo rce d by the  a pp ro pr i­
ate  authoriti es.  An  al te rnat ive would be to ves t the law enforcement  
and invest iga tive au th or ity over Fe de ral crim es in  In di an  tribes and 
at the  same time, inc rease the  pro sec uto ria l ca pa bi lit y of the U.S . a t­
to rney ’s office.

Th e U.S. at to rn ey ’s office i n Montana appe ars to  place crim es com­
mitt ed  on In di an  r ese rvations on  a very low p rior ity.  The  declin ations 
rece ived by the BIA  special officer from  the U.S.  a tto rn ey ’s office would 
susta in th at  sta tem ent .

The pr im ary pro blem under the  ex ist ing  system appears  to be the 
lack of financial  resources  of the  Fe de ral Gover nm ent  and In di an  
trib es.  The Congress needs to ap pr op riate necessa ry fun ds  in orde r 
to staf f thei r investi ga tiv e arm  and pro vid e fund s to In di an  trib es to 
enforce Federal  law on In di an  reservatio ns.  I t sho uld  be poi nted out 
th at In di an  tribe s have the  capabil ity  to inv est iga te and enforce 
Fe de ra l law as lon g as th a t au thor ity  is cle arly spe lled  out  and the 
necessary  funds are  prov ided  to In di an  tribes fo r th at  purpose.

Al tho ugh there are som e se rious  problems wi th  S. 2832, we gen era lly  
feel  th at  it is a step in the righ t dir ection to  the  ex ten t th at  h earin gs  
can  be h eld to p rov ide  India n trib es t he op po ru ni ty  to  pre sen t in pu t on 
leg isla tion which cou ld have an eno rmo usly  de trimen tal  effect upo n 
tr ib al  sovereignty . However , the re are  several  al ternat ive s to S. 2832 
th at  the Sen ate Select Com mit tee on In di an  Af fai rs could  exp lore 
with  the  in pu t an d assistance  of Ind ian t ribes.

Th an k you very much,  Sena tor  M elcher, and we would like to have 
you  keep th e reco rd o pen so t ha t we could submi t in  dep th,  a more com ­
prehen sive w rit ten s tat em ent.

I  w ould  like to  an swer any q uest ions  that  you  ha pp en  to  have  a t thi s 
time .

Sena tor  Melcher. We will keep the record  open fo r 2 weeks be­
cause  we do sol ici t comment. I hope you keep yo ur  record  open , too, 
because we are  go ing  to  comm ent on yo ur  all egati on s on wh at is in 
the act.  You know, law yers are  law yers are  law yer s, and  we have a 
couple righ t here  who ta lk ed  to a lot  o f law yers who a re law yers w ho 
are lawyers  i n the Ju st ic e De pa rtm en t an d in th e BIA  and  at  every 
level. So, it  i s good to  have these  law yer s ta lk  abou t what the law  is 
an d wh at the  law is not. It  is a very use ful  e xch ang e. So plea se keep  
yo ur  reco rd ope n fo r our lawyers  to re la te th ei r views  to wh at your  
views have  been exp res sed  from your  law yer’s comments.

There  are  a coup le of  po ints I wa nt  to br ing out . You  were ta lk in g 
about 651. Very defin ite ly,  a ll the  p owers an d du tie s confe rre d or  im-
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posed upon the U.S. Commissioners by law, or by the rules of criminal 
procedure for the U.S. dis tric t court, are included under this  authority 
for the Federal magistra te.

You know, Jack, we have heard this for a long time from officials, 
tribal officials from your reservation, your tribe, and from, I think, 
almost every tribe in Montana, on the lack of funds to enforce the 
law. Now, you ta lk about what is wrong with the U.S. attorney and 
how we need to have more funds for them, bu t under  Oliphant, you 
know as well as I  do th at there is no way for your tribal policemen 
to arrest a non-Indian.

Mr. Plumage. Senator, let me comment on that.
Senator  Melcher. Yes.
Mr. Plumage. We can arrest. •
Senator  Melcher. All right . Then you are going to arrest them, 

and then what happens ?
Mr. Plumage. That is the problem.
Senator  Melcher. Nothing. You can not go beyond tha t; is tha t «

right , Francis?
Mr. Lamebull. Yes, Senator. I guess basically you can not punish 

under Oliphant.
Senator Melcher. If  Oliphant said anyth ing to me as a Member 

of Congress, it said th at only Congress has the authority  to say what 
is going to happen, and Congress has not said. So what we are attempt­
ing to do is to find out whether this bill—which does not expand the  
Federal jurisdiction—can provide the means for not only the arrest  
but for a trial.  I  think it does that. I do not think you argue th at this 
does not provide the means fo r a tr ial afte r the arrest,  do you ?

Mr. P lumage. We are n ot saying tha t, Senator. We are saying th at 
the structure is a lready there  if  the Congress, and what you are ta lk­
ing about in their powers tha t only Congress has, would give those 
powers to the tribal courts and to the triba l law enforcement officers.
We are not asking treatm ent of Indian people being any different 
than  the treatment o f other  citizens in the United  States. We subject 
ourselves to the jurisd iction  of non-Indians once we leave the reserva­
tion. We feel tha t you subject yourself—you know, maybe not your­
self as Senator, but, for instance, Jo Jo-----

Senator Melcher. I have not found much that I am immune from.
Mr. P lumage. But Jo  Jo  submits herself to Montana jurisdiction 

once she enters the State.
All we are saying is that  the structure is already there, but the »

findings-----
Senator Melcher. I do no t think that  Oliphant felt tha t s tructure 

was there without the act o f Congress. This is an attem pt to have an 
act of Congress to stra ighten that  out, and in the process, to be fai r 
to both sides. But there is obviously a very serious breakdown. How 
we correct it or how we arrive a t that  correction by an act of Congress 
is open for discussion, and, of course, tha t is what our hear ing is about.

Now, we are going to have to have, really, more constructive dis­
cussions than just throw ing the money a t it, because i f the money is 
thrown there, you cannot get around the fact that  the act of Congress 
has to come into play. I t jus t is not enough to say, “Well, we’re going 
to get some more money in there.” I f the act of  Congress is not there 
to permit a correction of  the  flaw tha t the Oliphant case pointed out,
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why, then, we have not done anything except spend an awful lot of 
extra money. I agree; an awful lot of e xtra  money would help, but I 
do not think it would solve the whole thing.

Mr. Plumage. Senator, all we are saying is tha t we would l ike to 
have the chance aga in to show the U.S. Congress th at Indian tribes 
are capable of administering a jud cial system. Again, 2832 tells me 
tha t Congress is saying, “You are not capable of taking jurisdiction 
and trying offenses created  by non-Indians on reservations. We are 
going to come in, and we are going to do th at for you,” when, in fact, 
we do have a court structure, and we have a law enforcement struc ture 
tha t is already in place there.

« Senator Melcher. To be very practica l about it, Jack, I think  what
you are suggesting is that  the people wTho are not Indians who live 
in Wolf Point, would be subjected to the t riba l council or to the tr ibal  
police court of the tribe  there. We are saying we do not think that will

♦ work. We just do not think i t will work and th at both the Indian and 
non-Indian can have justice delivered th rough  a Federal magistrate 
system. I  am not t rying to quarrel with what you are saying, but I am 
being, I  think, a littl e more practical about it in saying that.  There 
are many examples—and Wolf Point is a good one—where we don’t 
think it  would work for  the law enforcement officers in Wolf P oint— 
the city police—to apprehend somebody and take them to be tried  
before the tribal court a t Poplar .

Mr. P lumage. Well, Senator, in your  line also, not tryin g to be argu­
mentative, but tryi ng to put some ligh t on the total complexity of the 
entire problem, the same arrangements tha t you give me concerning 
Wolf Point, I could give you concerning the Indian people in Harlem, 
Mont., in their  JP  court system there. That  situation does not work. So, 
like you say, there has to be a lot of light shed on the area.

Senator Melcher. Well, you may be rig ht, but why wouldn’t this be 
a better arrangement for  you ?

Mr. Plumage. Why wouldn’t this ?
Senator Melcher. I s Harlem on the reservation ?
Mr. Plumage. No ; it is just off the reservation, so it would not apply.
Senator Melcher. Well, I am sorry. I cannot comment on that,  Jack. 

I recognize the point. When I  was there in Forsyth , a lot of people did 
not like the justice of the peace in Forsyth, did not like the police 
officers. We recognized that.  I think th at is a broader problem that  goes

* beyond Indian  or non-Indian, or India n versus non-Indian. I think 
the failure of confidence in the justice of the peace system is pretty 
broad among a lot of people in Montana, and maybe it is justified. I 
hope it has been improved in the last few years. I don’t know. We

• always thought it needed improvement. I  say tha t as a former mayor 
involved with our police officers arrest ing people and having them 
brought before the justice of the peace.

Mr. Plumage. Thank you, very much, for the chance to comment 
today, Senator.

Senator Melcher. Th ank you, Jack  and Francis, very much. We ap­
preciate it. We will be looking for more comments from you.

At this point, I am going to introduce a very short letter in the 
record from Cranston Hawley, chief judge ol the Fort Belknap 
Reservation.

[The letter follows:]
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F ort Bel kn ap  Com mun it y Court,
F ort B el kna p Agency, 

Harlem, Mont., Augus t 5,1980.
Re Senate Bill S-2832.
To Senator  John Melcher.

Mr. Melcher  : I  suggest the following Amendment to S-2832.
Add the  following par agrap h (C) to Section 651.
In  the  event of Federal and  Tribal  Concurrent Jur isd ict ion  over any persons 

or subject matter within the  ter ritory of the Reservation, the Tribe shall  have  
the  first  opportunity to accept or decline juri sdic tion  in any Civil or Criminal 
case.

Cranst on  Hawley,
Chief Judge, Fort Belk nap  Reservation.

Se na tor Melcher. I s E a rl  Old Person here? I  do no t see h im. We  
have him on our  witness li st.

Mr . P lumage. Se na tor Melcher , Danie l Gi lham,  the vice chairma n 
of  the B lackfeet is  here.

Se na tor Melcher. Da niel Gilham , Sr ., the  vice  chairman of  the  
Black fee t Trib al Bus ines s Commit tee is here.

STATEMENT OF DANIEL GILHAM, SR., VICE CHAIRMAN, 
BLACKFEET TRIBAL BUSINESS COMMITTEE

Mr.  Gilham . M y nam e is Dan iel Gilham , and  I  am vice cha irm an 
of  the  triba l business counc il.

Se na tor Melcher and mem bers  of  the  Sen ate  Select  Committee on 
In di an  Affairs,  the  Blackfee t Tr iba l Business  Council  has  caref ully 
reviewed the  In di an  Reservation Special  Mag ist ra te  Law  En force­
ment Ac t of 1980 , Se na te bil l 28 32 , and alt hough we have ques tions , 
we gen era lly  su pport  th e con ten ts of  the  bill.

I  th ink it sets a couple of  prec eden ts. In  fac t, one th in g;  it est ab­
lishes a Feder al court  on the  extr eme  bou ndaries of  t he  rese rvat ions . 
Also, the  ju ry  selection  proc edure  th at  is spe lled  out  in the  bill  is some­
th in g t hat  is to be beneficial  in c ar ry ing ou t the  bill .

I  th ink anoth er th in g is to correct a serie s of  voids we have at  t he  
prese nt time in reg ard s to  p ros ecuting  non- Indian s t hat  ar e not felony 
cases. At the  present tim e, county att orneys  are  unabl e to or  do not  
wish  to prosecute  non -members lo r these crimes. Th e result  is th at  
crim es are  being co mm itte d, and  there  is no action. Per son s a re al lowed 
to  commit these  crimes wi th  no prosecutio n wha tsoe ver . I  th in k th is 
add resses  th at  pr et ty  well. I t is not goi ng to  solve all  the  problems b ut  
wil l be beneficial, I th ink.  We need some imm ediate  rel ief  in  that  are a 
because there are  a lot of  p roblems, and those pro blems a re gradua lly  
bu ild ing up to where they  a re of a se rious n atu re , k ind of an explo sive 
si tuat ion in those  areas.

One  o f the  quest ions  I  hav e is, w ho will be d efe nd an ts?  W ho can be 
defen dants  as a res ult  of  the bill  if it  is enac ted? Can Indian s as well 
as no n-Ind ian s be defen da nts ?

Sena tor  Melcher. I f  an  I nd ia n comm its a c rime aga inst or  is alleged 
to  hav e co mmitted  a c rime a ga inst a no n- Indian , he  can  be a de fen dant,  
and vice versa,

Mr.  Gilham . I f  a crime  was com mitt ed ag ain st one member of  the  
tri be  by anothe r member of the tr ibe , wou ld tha t be t ru e ?
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Senator  Melcher. Tha t would  be tr ib al  co ur t unless it is a major  
offense, and  then  it  becomes Federal . But  the question of  an In di an  
offense again st an I ndia n would  be han dle d in  tri ba l cour t.

Mr. Gilh am . I t  re lat es  to non-In dia n c om mitt ing  a crime ag ains t an 
In dian , or an In di an  ag ain st a no n- Indian , misdem ean or in na tur e.

Senator  Melcher. An d a no n- Indian  ag ains t a non-Ind ian . That  
would be Sta te.  We ll, the ma gis tra te would be deali ng  wi th bo th the 
tri ba l police and the  s heriff ’s office. T he mag is tra te  would ref er.  I f  th e 
special ma gis tra tes  determ ine  there  is no Fe de ral jur isd ict ion  over an 
offense brought with in  his  c our t, he may di rect  the  custody of  the  d e­
fend an t to be rem anded to the  ap pr op riate law  enforceme nt official. 
Now, in t ha t instanc e, he refers  more  or  less as  an  um pire, b ut  he would

• dir ec t the  offender who is appre hended—whose alleged offense was 
In di an  again st In dia n—to tri ba l cou rt. Th e opposite; no n- Indian  
ag ain st non-Indian , he would rem and  th at  to  a State  court. Now, he 
does serve a purpo se,  as I  see it , bu t only as so rt  of  an um pire and a

* dir ec tor  of w hat h ap pe ns  a fter  the police  officers hav e issued a c ita tio n 
or  are  goin g to issue a w ar ra nt  und er h is di rec tion.

Mr.  G ilh am . OK . Ano ther  th in g I  think  th e bill  shou ld addre ss and 
does not is pro sec uto r, because  t he  prese nt system, pro sec uting  cr ime s 
on reservations, fo r some reason , receives low pr io ri ty  from the  U.S . 
at to rn ey ’s office.

Sena tor  Melcher. You are ta lk ing about a  ma jor crim e ?
Mr.  Gilh am . Yes; an d I  do no t see a  c han ge here unless t hey have 

some pro secuto r pr ep ar e these cases and see t ha t the y are  prosecuted .
Sena tor  Melcher. We would feel th at  af te r the police  officer filed 

the com pla int  wi th th e ma gis tra te,  th at  the  mag ist ra te  would make 
sure th at  the  U.S . at to rn ey  came in to  it  immedia tely and , of  course, 
wou ld do some of  the preli minary wor k fo r the U.S . attorn ey.  But  
again , th is is part  of  wha t we feel fal ls th ro ug h the  cracks, because 
there is no focusing,  no draw ing  the  att en tio n of  the  U.S . attorn ey. 
“W ell,  he re i s a crim e, or  an  al leged cr ime , a nd  i t i s a majo r crim e, a nd  
it will dem and  vour actio n and  will re la te its el f to  the  di st ric t co ur t 
ri ght here, the F ed eral  d is tr ic t co urt .”

W ha t we do believe is th at  the  mag ist ra te  is the proper person  to 
receive the  evidence an d pro tec t it  and st ar t pr ep ar in g whate ver  is 
necessa ry fo r the  U .S.  att orney. We see him fu lfi lli ng  th at  fu nct ion .

Mr. G ilh am . Wel l, a t the  prese nt tim e the  U.S. at to rney  is u nw ill ing  
to rea lly  cooperate  to t ha t exte nt w ith  the  tri ba l police officers.

♦ Se na tor  Melcher. They  are un wi lling  ?
Mr. Gilham . Yes . Th ey  do not rea lly  have  t hat good coop erat ion.
Se na tor  M elcher. D an , are  you cu rre nt ly  s erving  in a law enfor ce­

me nt cap aci ty ?
• Mr . Gilh am . No. I  re ti re d as a spec ial officer fro m the Bu rea u of  

In di an  Affa irs.
Se na tor  Melcher. You were a spec ial officer fo r the  Bu rea u of  

In di an  Affairs  fo r how  man y years ?
Mr. G ilh am . Oh, 12.15  years.
Se na tor  Melcher. Well , you r experience  lends a lot  of  we igh t to  

yo ur  jud gm ent on the  bi ll.  Do you have any more  comments on it?
Mr.  G ilh am . No, I  do no t. T hose a re the  two th in gs  th at  I  would l ike  

to  g rasp , b ut  I  s til l feel  t h a t we have g ot to ge t somebody to  lis ten  a nd
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cooperate more fully  than they have with the special officers, because 
the FB I is not fulfilling that  function now at  the present time. They 
are in there so late. You have heard testimony, I  am sure, to this many 
times during the course of the hearings.

Senator Melcher. Dan, do you know whether the practice in  Mon­
tana, on alleged crime on the reservation and major crime, is tha t the 
FB I is the only one w ho is making the investigation ?

Mr. Gilham. Well, there are a lot of delays, and I th ink time is one 
of the most important elements in crime. You get the evidence while 
it is still there for you to get and not come in a week later or 3 o r 4 
days later. Right a t the present time, I know some cases tha t are  over 
a year old that have not even been presented yet to the U.S. a ttorney 
for prosecution. How can you get somebody to prosecute cases like »
that  ? They sit on them, you know, and do not really-----

Senator Melcher. We are going to listen to the U.S. attorney this  
afternoon when he is here to testify on this bill.

I tell you clearly tha t my intent is tha t the magistrate would be the *
focal point on the reservation, and the m agistra te can use BIA special 
officers, can use the sheriff’s office, can use the tri bal police officers—all 
of them—and direc t them to ei ther serve citations or serve warrants  
and collect evidence. If  this bill does not outline that very clearly, I 
want it  to outline that. We hope it does, because I  am sure i f we have 
to wait a week af ter  a crime is committed for  the FB I to move on 
something, a lot of the evidence will be dissipated.

Mr. Gilham. My question concerning that is, the U.S. attorney 
could utilize those people right  now, and he does not. This is what I 
would like to see the magistrate do. I would not like to see the bill be 
reached and go into law, and then have the same problem just  com­
pounded from what it is right now.

Senator Melcher. Well, very candidly, Dan, it is not easy to pass a 
bill in Congress now that it is going to set up an additional cost. Thi s 
sets up an additional cost—paying these magist rates—but in my view, 
my argument to pass it is t hat  under the existing structure of U.S. 
attorneys, who are supposed to be out doing all th is work on the reser­
vation in case of a ma jor crime, you just can not get it done. The U.S. 
attorney is not necessarily located anywhere near the reservation. Bi ll­
ings is not too bad in rela tionship to Crow and Northern Cheyenne, but 
For t Peck is an awful long ways from here. Fort  Belknap is an awful 
long ways from here. Do we have a U.S. attorney’s office in Great Fall s ?

The Reporter. I do not believe so. *
Senator Melcher. I  do not think we do.
Mr. Gilham. We have a court  system established there, and the U.S. 

attorney uses it at times.
Senator Melcher. Anyway, my argument on what it costs is that  • 

the money will be well spent because the only alternative  you have 
is to increase the U.S. attorneys and the U.S. marshals. Then you will 
have better service, be tter justice on the  major crimes, but i t still will 
not get at the misdemeanors. So this b ill will help, I  believe, in saving 
money or in providing justice on the major crimes by collecting the 
evidence, by spotl ight ing what is absolutely essential for the begin­
ning stages for the U.S. attorney in bring ing the case before a Federal 
district  court on major crime. And then on misdemeanors, the law and 
order stuff of a lesser nature , lesser than major crimes, the magis trate
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will be able to  save  p ro pe rty and  p rotec t th e well-b eing o f ind ivi duals , 
bo th In di an  a nd no n- Indian , and  so the money will  be well spen t.

That  is my a rgu me nt,  and  I  agree w ith  you com ple tely  th at  on m ajor  
crim es, the U .S. at to rn ey  cou ld move in  and  sh ould move in, b ut  unf or ­
tuna te ly  it is not done,  and a lot  of the  evidence gets  away.

Yo ur  tes timony  is to  the effect th at  the evidence , when it  is no t 
ga thered  quickly, dis sip ate s, and  it  is ve ry much a gen era l comp laint 
of  many I nd ian r ese rvati ons across th e co untry .

Mr. G ilh am . Bu t th e B lac kfe et do  general ly su pp or t the bill .
Se na tor  Melcher. We are very  g lad  to h ea r th at , and we a pprec iat e 

yo ur  comments, pa rt ic ul ar ly  in lig ht  of  your  pa st  exper ience .
* Mr.  Gilh am . Th an k you.

Se na tor  Melcher . Th an k you, very much.
Our  next  witn ess is Ca leb  Shields , mem ber  o f th e Fort  P eck  T riba l 

Execu tive B oar d, P op la r,  Mont.
r

STA TEM ENT  OF CALEB SHIE LDS, MEMBER, FOR T PECK TR IBAL
EXECUTIVE  BOARD; ACCOMPANIED BY WAL TER CLARK AND
BON NIE CLENCHER

Mr. Shields. Good m orning , Mr. Ch airma n.
Se na tor Melcher . Good  morn ing , Caleb.
Mr.  Shields. My name  is Caleb Shield s, tr ib al  councilman  of  the 

Ass inib oine and  Sioux  T rib es , an d acc om pan ying me in  th e audience  is 
the chairm an of  the  Tr ib al  Rese rva tion  S afety a nd  La w and  O rder ------

Se na tor Melcher . W ou ld  you like  t o have him  come up here  to the  
witness table  ?

Mr.  S hields. Yes;  his  na me  is W al te r C lark. Also , because it is such 
a m at te r of cri tical importance to the  tri be s and enforcement  of  res ­
erva tio n safety , we also  have wi th us the ed ito r of  the  tri ba l news­
pa pe r, Miss Bon nie  Cle nch er.

Se na tor Melcher. Bonnie is also welcome up  a t the witn ess table.
Mr.  Shields. On be ha lf of  the  Fort  Peck Tribe s, we welcome the  

Senate Select Comm ittee on In di an  Af fai rs to Bi llings, Mont., and 
we appre cia te the  op po rtu ni ty  to  give tes tim ony to  sup po rt expansion 
of  t he  role of  U .S. mag is tra tes in Fe de ral  law e nforcement on In dian  
reserv ations, wi th some b rief  comments.

F ir st , Mr. Ch air ma n, in line with some of  the  previous test imo ny,  
there was some discussion on dec lina tions of  cases b y the  Federal  Bu­
rea u of  Investiga tio n in yo ur  he ari ng  rep or t from March  17, 18, and 
19 in Wa shington , D .C., of y ou r select committee . T here were 83 pages 

, in th is  book on task  for ce on In dian  matter s by the U.S . De partm ent
of  Justi ce , and  the re is a lar ge  section in the re in rel ation  to why the  
F B I says—you know, all  th is  dec lining of  cases  and  im prop er  an d in ­
ade quate  inv est iga tions of criminal mat ter s on the rese rva tion . And 
also,  I  t hink  the  U.S . at to rn ey ’s recommen dations  a re  in here  and the  
problems involved wi th th at .

I  f ound th is book v ery  enli gh ten ing in  see ing all of  the  stuf f in pr in t. 
I  t hi nk  the repo rt  was  gi ven in October 1975, an d y et  the  problem s till  
exis ts. So I  th ink,  wi th th e trib es and eve rybody  concerned with law 
enforcement , it  would  do them well to see w hat  is in th at  rep or t so we 
are  no t rein venti ng  the  wheel aga in.
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Sena tor  Melcher. I  wou ld like to comment th at  the  committee 
wou ld like to have  a dis cla imer to th at  repo rt,  th at  the  views of  the  
Ju sti ce  De pa rtm en t do not nece ssar ily reflect the views of  the  com­
mit tee.

Mr. Shields. Yes; there are  a lot of th ing s in there to which the y 
took  exception.

As you are  no do ub t aware , on ma ny In di an  reservations, Fe de ral 
law  enforcem ent has been serious ly deficient. In  cases where a non-  
In di an  comm its a crim e ag ains t an In di an  on a reservatio n, ne ith er  
the State  n or the  t rib es  h as  j uri sd ict ion  t o prosecute . On ly the  U ni ted 
St ates  has ju ris dic tio n over such offenses. See 18 U.S .C.  13,1152. H ow ­
ever , excep t f or  the 13 m ajor  crimes, 18 U .S.C . 1153, jur isd ict ion  is n ot  
gen era lly  exercised  over offenses com mit ted by non-Indians ag ains t 
India ns . T he most  com mon crimes, such as as sau lts  or  smal l bu rgl ari es,  
sim ply  are  not pro sec ute d in the vas t major iit y of  instances. In  large  
pa rt , thi s is because  t he  necessary Fe de ral resources have  n ot  been al ­
located t o meet the law  enfo rce ment needs  o f In dia n reservat ions . E x­
ist ing Federal  law enforcem ent is gener ally too di stan t from  reserv a­
tions. U.S . attorn eys, Fe de ra l cou rts,  and  F B I agents are  fre quently  
seve ral hundred  miles away. In  addit ion , U.S . att orneys  often have 
more  work than  the y can  han dle  an d typic all y ass ign  a very low p ri ­
or ity  to the pro sec ution of  offenses on In di an  rese rva tion s. As a con­
sequence, the  crimes with which we are concern ed are  c ommit ted  vi r­
tu al ly  witho ut fear  of  prosecutio n or punishm ent . Th is is an in to ler­
able  s itua tion .

Un de r exist ing  laws , U .S.  ma gis tra tes  a re al read y autho rized  to  tr y  
mi nor offenses com mitted by non-Ind ian s u pon  t he  person  or  pro pe rty  
of  an Indian  on an In dia n  reservatio n, 18 U.S .C. 3401. Bu t because 
most ma gis tra tes  are part  tim e only, the y are lim ited in th ei r ass ign ­
ments  and  seldom dev ote  time to In dian  res erv ation  matter s. Because 
th ei r jur isd ict ion  depen ds on the  consent  of  each  defen dant,  ma gis ­
trat es  as they exi st to da y have  not  been an effect ive law enforcement  
presence  on reserv ations. We wholehea rted ly su pp or t Senator  Mel­
cher’s sugg estio n th at  an  exp and ed role  fo r U.S . ma gis tra tes  wou ld 
help remedy th is problem.

Th e Fort  Pec k Tr ibes  feel th at  the prese nt bil l, S. 2832, would all e­
via te ou r sta ted  conc erns . However , we do hav e seve ral comm ents 
whi ch incorp ora te the  fol low ing  p oints.

First , the  Judicial  Conferenc e of the  Un ite d Sta tes  should be di ­
rec ted to det erm ine  wh ich  reserv atio ns have a sufficient Fe deral  case­
load to wa rra nt  a  full -time ma gis tra te. For rese rva tions with a  smaller 
caseload, a pa rt- tim e U.S. ma gis tra te should be assi gned to the  res er­
vat ion , or  ful l-ti me  mag ist ra tes could be assi gne d to rid e circui t be­
tween two or more  res erv ations in an area .

An oth er pos sib ilit y is th at  tri ba l court  jud ges cou ld be assig ned as 
pa rt- tim e U.S . mag ist ra tes . Man y trib es have  h ighly qualif ied law yers 
serving  as thei r jud ges . In  any  event, Congress sho uld  make clear its  
int ention th at  U.S . mag ist ra tes  be assigned to  In di an  reservatio ns in 
sufficient num bers t o ha nd le  the Federal  cri mina l caseload and should 
autho rize the necessa ry fun ds.

Second, since a mag is tra te  cannot ope rate wi thou t a prosecutor, a 
Fe deral  p rosecu ting a tto rn ey  should be assigned f ul l t ime  to work  wi th  
each  m agi strate . I f  possible,  th e p ros ecuting  at to rn ey  sho uld not be an
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additional assistant U.S. attorney, since such an assistan t would soon 
find himself delegated to other work. By law, his duties should be 
limited to prosecutions on Indian reservations. Again, tr ibes could be 
authorized to recommend th at qualified tri bal court prosecutors serve 
in this capacity, or full-time Federal prosecutors could ride circuit  
along with the magistrates.

Finally, funds should be made available for attorneys for indigents 
and for court reporters and transcrip ts.

Fina l legislation along these lines would benefit both Indians and 
non-Indians living on reservations. For  too long, since 1888, nearly a 
century on the F or t Peck Indian Reservation, the re has been a major 
vacuum instead of effective Federal law enforcement on Indian  reser­
vations. The Assiniboine and Sioux T ribal Executive Board and all 
Indians residing on the Fo rt Peck Indian Reservation welcome the 
committee’s efforts to seek to change this deplorable situation, and we 
strongly urge the committee to give this matter pr iori ty consideration.

Thank you, Mr. Chairman, and I would like to submit this test i­
mony for the record and also for a possible statement  from our tribal 
chairman, Norman Hollow, who was unable to attend here today, but 
I am sure he would like to submit a statement.

Also, I think Thursday there was a hand-ca rried statement from 
the Montana In tert ribal Policy Board in support of the Federal magis­
tra te bill. I t was delivered to your office here, and I  would like to have 
that submitted also fo r the record.1

Senator  Melcher. The record will remain open for 14 days, and that  
will permit Chairman Norman Hollow, or anyone else who so desires, 
to submit testimony.

I do not believe that we have seen the statement  of the Montana 
Inte rtribal Policy Board, but we will welcome tha t and make it part of 
the record.

I do want to comment on a couple of points. We do contemplate, on 
cases of a minor natu re, tha t the police officer will be allowed to testify  
and to make the presentation of the evidence. I am advised tha t under 
Federa l case law, it has been found to be constitu tional, and, I believe, 
a practice in the National Park Service. The National Park  Service 
now is using tha t sort of procedure to allow thei r employees, who are 
try ing  to uphold the regulations in law, to make the presentation in a 
minor crime or minor violation.

Mr. Shields. Do you envision^ if that  is the case, Mr. Chairman, that 
there will be funds available  for train ing, for tribal officers or city 
officers, to be effective prosecutors ?

Senator  Melcher. Well, we do not want them to be the prosecutor, 
but we want them to be able to present the evidence. But it  still goes to 
the p oin t: Are there going to be sufficient funds available? We hope so. 
The current BIA budget does have funds available for training police 
officers and paralegals, which are people trained in law but  not holding 
law degrees.

Mr. Shields. Not qualified.
Senator  Melcher. Not holding a law degree or admitted to practice 

law.
Now, I think your testimony is very constructive. I want to make one 

comment about whether or not the Judicial Conference of the United
1 See  p. 154.
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State s shou ld be directed  to  dete rmine which res erv ations have suffi­
cient F edera l caseloads to  w ar rant  a f ull -tim e m ag ist ra te . T ha t we ca n­
not tel l, bu t I do th ink the commission  c ould  eit he r, because we think  
wi th the  Fed era l mag is trate the re,  the re is going  to be more caseload 
in terms  of misdemeano rs. Much more , an d I  suspec t if  we p ass th is  
leg islation, we ar e going t o have to have a per iod  o f tr ia l and  e rro r to 
det erm ine  which reservati ons re ally do wa nt a fu ll- tim e F edera l m agis­
tr at e present. I th ink yo ur  idea  th at  the y could  rid e cir cu it may  be a 
likely  outcome. I  t hink  we  w ould wa nt to tr y  t ha t, too , on the reserv a­
tio ns  th at  are  close, bec ause  we do env ision  that  the  F ed eral  magist rat e 
wil l be a ve ry high ly qual ified, exp erienced pe rson , ha ving  a law degree,  
of  course, and prac tic al experie nce , I  th ink,  of  5 years prac tic ing law 
so th at  we are no t t al ki ng  about a person  who cou ld be hir ed  for pea ­
nu ts.  In  fac t, I th in k th a t the  way it  is dr af ted,  it would be abo ut 
$48,000 a ye ar fo r f ul l time . S o we wou ld w ant to— if  we can—use them 
on more t na n one rese rvati on , wh ich, I  as sure  you , th a t is exactly w ha t 
we wil l do.

Th an k you very  much, Caleb, Mr. Clark , and Bonnie.
Our  nex t witness is Je rr y  Sch uster,  who is a Fe de ral ma gis tra te 

fro m W olf  Point,  Mont.

STATEMENT OF GERALD M. SCHUSTER, U.S. MAGISTRATE, 
WOLF POINT, MONT.

Mr.  S chuster. Good morn ing , Sena tor .
I  a m Je rr y  S chu ster, t he  prese nt pa rt- tim e U.S . mag ist ra te of W olf  

Po in t, as you know. I  am also  the  depu ty county  att orne y fo r Roose­
ve lt County and  the  c ity  at to rn ey  fo r Wolf  Po int . I t  seems like  in t he  
sm all er area s, one m ust  w ear man y h ats . I  have  se rved  in these  capac i­
tie s fo r appro xim ate ly 7 y ear s. I have been U.S . mag ist ra te  th ere  fo r 
6 years.

I t has come to my att en tio n,  a t var ious times, th at  th ere are a certa in 
nu mb er of crimes th at are sim ply  not prosecuted on the Fort  Peck 
Reservat ion . I  am sure th a t thi s is tru e on othe r reservatio ns.  A cer ­
ta in  num ber  o f o ffenders  ar e not brou gh t before any just ice  system to 
answer charges  w hich would  normally be brou gh t ag ains t them.

I t  is easy,  I  believe , to  sim ply  say we hav e juris dict iona l prob lems  
and let  t he com pla int  go a t that . Th is at tit ud e,  howe ver , has  fos tere d 
a kind  o f g eneral fee ling of  d isre spect fo r any system o f c rim ina l jus­
tice.  I t  would seem to fol low  th at  if  minor crim es are  not brou gh t 
before the  just ice system an d prosecuted , th en  o ther  m ino r c rimes  a nd 
even  the m ajo r crimes would be e ncouraged.

Th e most common example  I can cite  from my  experience on the  
Fort  P eck  Reservat ion is a c om pla int  brou gh t fo r a ssa ult  by o r agains t 
a t riba l member, by or ag ain st a n on triba l member on the  rese rvation . 
Where is the com pla int  filed? Not  in State cou rt, since  the  Federal  
Government  has  exclusive juris dic tio n over offenses committ ed by or  
ag ains t the  Indian  perso ns within the  ex ter ior boundaries of  the  
reserv atio n. Not  in  tr ib al  co ur t, because th at  co urt  does no t ha ve ju ri s­
dic tion ov er the non tri ba l p erso n.

I t  is clea r th at  the  Fe de ra l cou rt system is the  cor rec t forum fo r 
such  complaint.  How eve r, due  to the  alr eady  hea vy caseload of more  
ser ious offenses at  the  Fe de ra l level, often the re is no t sufficient re-



27

sources to fully process such complaint through the Federal court 
system, and authorizat ion to file such complaint must be declined.

I believe the special magistrate bill would help to remedy this most 
troublesome problem. I t would allow the local law enforcement agen­
cies to process the filing of complaints before the U.S. magistrate . 
Reference section 653(4) (d ). This, I believe, is the most useful pa rt 
of the bill. When persons on the reservation learn tha t such offenses 
will receive prompt local processing, th is should be a good deterrent 
to crime. When offenders know th at they will have to appear locally 
to answer such charges and that any ju ry tria l will be before the local 
residents, this should be a deterren t to  crime. When the special mag­
istrate can impose sentence and follow the enforcement of tha t sen­
tence at the local level, this should discourage repeat offenders.

In  my opinion, too, it  is helpful tha t the  bill provides that  there be 
no election to be tried before the district court in such cases. Again, 
the emphasis must remain on prompt local processing of the com­
plaint. Not many witnesses are willing to travel to d istric t court from 
Wolf  Point or Popla r f or a minor offense tr ial.

In  conclusion, I support the passage of the special magistrate bill. 
While it will not cure all problems existing on the reservation, it  will 
tend to insure that crimes committed on the reservation will be 
brought before the cr iminal justice system. As mentioned above, I be­
lieve the  main advantage of the bill would be to serve as a deterren t 
to crime.

I would also like to comment, Senator, on one portion of the bill. 
There was a little bit of discussion on it this morning, and tha t is 
Section 652: Remand of Custody. In  reading th at over, in my own ex­
perience as the magis trate and as the prosecutor and city attorney, I 
am not sure how that  would work. I know if  I were the magistrate and 
had to make that determination, it might be difficult. I think  the gen­
eral practice, if the m agist rate would determine that there is no juris ­
diction, that  he would simply dismiss the case before the  court at  that 
time.

It  is a little bit unusual, I think, tha t the magistrate would then 
direct custody of the defendant remanded to the appropriate law 
enforcement officials. It  seems to place quite a burden on the magis­
tra te at tha t point, and I  am just speaking from my own experience 
if I had to make tha t determination. It  may, in part icula r instances, 
be quite a difficult determination to make.

I  would note, however, tha t the language of the bill says “may 
direc t” and is not draf ted in terms of “must direct,” so that  is certainly 
helpful . Tha t is the one section of the bill that  I think may need a 
littl e review.

Thank you, Senator. Th at is the end of  my prepared comments, if 
you have any questions.

Senator Melcher. Je rry , the author ity of tribal or State police 
under current policy, or initia ted prosecution, under current  policy, 
seems to require that  there be an FBI  invest igation and an acceptance 
of the  case by the U.S. attorney before a case is processed. This policy 
does not seem to apply  to the U.S. Park Police in Federa l parks, at 
least with respect to minor offenses. S. 2832 contemplates that  tribal , 
sheriff’s office, and local police could take cases directly to the special 
magistrate ’s court, and. in minor cases, present the case informally
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th ro ug h the  police  officer ins tea d of the  U.S . at to rn ey ’s office. Now, 
wh at problems,  if  any, do you foresee  if  the  F B I inv est iga tion and 
acceptance by the U.S . a tto rn ey  is elim ina ted  ?

Mr. Schuster. Well , Se na tor , I  th in k one of  the main adv ant age s 
of  the  bill would  be th a t there  would no t be a req uir em ent th at  the 
F B I actual ly en ter  in to  th e case. I  th ink,  th ere  a ga in,  the local officials 
would  be able to inv estig ate  the  cr ime  i f the y fe lt  a  com pla int  s hou ld 
be filed. They wou ld no t, as I  un de rst and the bi ll,  have to obtain au ­
thor izati on  fro m the  U.S.  a tto rney ’s office.

Senator  Melcher. T hat is correct. Und er  the bil l, the y would n ot.
Mr. Schuster. Ri gh t. I  th ink th at  is a good po in t of the  b ill,  fro m 

my own expe rience on the Fort  Peck Reservat ion . After  all,  we are  
ta lk in g about the minor offenses here , and,  o f course, we st ill have the 
autho riz ati on  on  t he  m ajor  offenses, bu t it  is th e mi nor offenses which 
seem to be the ones th at are ge tti ng  th ing s ou t of hand  on the 
reservatio n. I f  these comp laints  can be br ou gh t by city  police , by 
she riff ’s officers, and by  the tri ba l police di rec tly  to the  ma gis tra te,  I 
believe th at  th is will  c er ta in ly  h elp  t he  rese rva tions.

Senator  Melcher. Assuming th at  the  bill  was  passed and  was in 
effect, what im pact wo uld  th at  have on the  case loads th at  the U.S . 
ma gis tra tes , such as yo urself,  currentl y have  i n Mo nta na?

Mr.  Schuster. I  t hi nk  it  w ould have cons iderab le imp act,  an d I  am 
ju st  bas ing  that  on my expe rience on c ompla ints th at have been br ou gh t 
throug h our  office, ei th er  myself  as depu ty county att orn ey or Mr.  
McCann as county  at to rn ey . We receive these  comp laints  a nd  are  no t 
able to  do anything  with  them . I  th ink the tr ib al  officials ex perience  
the  same f ru str at ion.  I  t hi nk  we are  going  to see a considerable numb er 
of  compla ints  filed befo re the special  magis tra te.

Senator  Melcher. W ell , th at  is exa ctly  wh at we want to happen. 
We do not invite the  m isde mea nors, b ut  we wa nt  someplace where—i f 
there  are misd eme anors—t hey can be brou gh t before  a court. That  i s 
exact ly what we wa nt  to  hap pen . We  wa nt the spec ial ma gis tra te to  
have business because now, it  is fa lli ng  between  t he  cracks.

Mr. Schuster. Y es ; as I  underst and it,  I  th in k a lot  of  people on 
the reservatio n are  general ly of the  opinion th at minor offenses such  
as these would no t be prosecuted , and , the ref ore, there is certa inl y no 
de terre nt  or no reason  not to perm it them . I th in k at firs t we wou ld 
see a sub stantial number of com pla ints  being filed,  and  the n maybe 
la te r on when the  sys tem  go t to working  and there were some local  
process ing and  sen ten cin g at the local level, then  maybe they wou ld 
drop  off, hop efu lly .

Senator  Melcher. On  ma jor  offenses, wh at is the  cu rre nt  pra ctice  
rega rd ing  pre sen tat ion  of  the  case to a U.S . mag is tra te  to det erm ine  
probable cause to  hold a defe ndant for tr ib al  pol ice o r to  estab lish  bai l ?

Mr. Schuster. The  presen t process, as I  e xpe rien ce it  on Fort  Peck , 
is t ha t the  U.S.  at to rn ey ’s office au tho rizes the  f ilin g o f the com pla int . 
In  o the r words,  a co mp laint  on the  m ajo r offenses, wh ich is filed b efore 
myself, is always prese nte d by an F B I age nt. Th ey  hav e previo usly 
obtain ed au tho riz ati on  to  file th at  comp laint,  an d th at  is the  prese nt 
practice. I have  never experienced a comp laint fo r a ma jor  offense 
filed by anyone, except as autho rized  by  the U.S.  at to rn ey ’s office.

Senator  Melcher. In  all cases, in all ins tances , must the  U.S . a t­
torney  pre sen t th e ca se?
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Mr.  Schuster. Yes, th at  is correct. On the  loca l level , I gener ally 
hav e wha t is called  an in iti al  appeara nce whe re t he  F B I ag en t b rings 
the  de fend an t before me. I  in fo rm  him of  the  offense, in fo rm  him of 
his  rig ht s, fo r example, to a prel im inary he ari ng , and set  b ail as rec­
omm ended by the  U.S. at to rn ey ’s office. Now, a t t ha t s tag e of  the pr o­
ceedings,  gen era lly , the re is no t a pro sec uto r prese nt fro m the  U.S. 
at to rn ey ’s office. How ever , I have  usu ally  requ ested th a t when we do 
have a prel im inary hearing , th a t someone from  the  U.S. at to rn ey ’s 
office come up . I have  ha d exper iences  befo re w here  th e U .S. a tto rn ey ’s 
office h as been unab le to  send someone up, and  i t places  th e mag ist ra te 
in the  unco mfortabl e posi tion of  ha ving  to  ques tion  the witnesses. You 
might  say,  he is kind of  a prosecuto r at  the  same tim e as being  the  
mag ist ra te.  My recen t p rac tice h as  been t hat  we do have a p re lim inary 
heari ng , an d I always reques t th a t someone fro m the  U.S.  at to rn ey ’s 
office come up.

Se na tor Melcher. T ha nk  you very much , Je rr y.  Yo ur  te stimo ny is 
mos t he lpfu l to us because of  yo ur  yea rs of  experie nce  ri gh t on the  
fir ing  line  tryi ng  to make a m ag is tra te  system work.

Mr. Schuster. T ha nk  you,  Se na tor . I would also  l ike  t o prese nt to 
you a writ ten let ter  from Ja mes  McCan n who is the county att orney 
of  Roo sevelt County.  Briefly , he  does su pp or t t he  pas sage of  the  b ill, 
and I  would  submit  th at  to you.

Se na tor Melcher. Tha nk  you,  very much. We a pp reciate ha ving  Jim  
Mc Cann’s w rit ten test imo ny.  W itho ut  objection, i t w ill be m ade  a p ar t 
of  the  re cor d at  th is  point.

[The  l et te r fol low s:]
County of Roosevelt,

Offic e of County Attorney,
Wolf Point, Mont., Augu st 11,1980.

Hon. J ohn  Melcher,
Chairman, Select Commit tee on In dia n Affairs,
U.S. Senate .

Mr. Chairm an  : I  am James McCann, County Attorney of Roosevelt  County at  
Wolf Point,  Mont.

Approximately  two-th irds of the  area  of Roosevelt County lies with in the 
exterior boundarie s of Fo rt Peck Ind ian  Reservat ion.

Also, approximate ly one-fifth of the  people in Roosevelt County are enrolled 
members of the  Sioux-Assiniboine Tr ibes.

In 15 year s in office I have found th at  one of the most perplexing  impediments 
to effective crim inal  jus tice  is the  lack  of consistent, fa ir  and  impartia l law 

» enforcement caused by problems of ju risd iction.
In my opinion, on rese rvat ions  th at  do not have concurrent jurisdic tion  

between sta te  and trib al law enforcem ent agencies, sta te, local and  triba l law 
enforcement agencies despe rately  need  a forum to present those  mino r com­
pla ints th at  now go unprosecuted because of jurisdict ion problems.

• An exam ple of such a complaint is one brough t by a triba l member against
a n ont riba l offender for an ass ault within  the reservation.

Such a complaint  cannot be filed in sta te  court because the  Feder al Govern­
ment has  exclus ive jurisdic tion  over offenses committed aga ins t Indian  persons 
with in exte rio r boundaries of a reservatio n.

The case cannot  be brough t in tri ba l court because th at  court does not have 
jur isd ict ion  over the person of th e no n-tribal offender.

Proper  jur isd ict ion  is before the  fed era l court system. However , unless  the 
complaint is for  a serious  offense or some other aggrava tion  exis ts, the  office of 
the U.S. Attorney and the federal  co urt  m achinery are  simply  too overloaded and 
cumbersome to be bothered with the  case, and jus tice  is denied.

The  remedy for cases such as thi s is to provide a forum  within  the  federal 
system th at  can take juri sdic tion  of a  case  and dispose of i t as the  evidence and

71 -015  0 81 -  3
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jus tice dictate and which forum is open to sta te, local, tri ba l or federal officers 
to present a compla int fo r minor offenses without pr ior  reference  to the  U.S. 
Attorney.

I therefore highly recommend passage of the bill to esta blish a special magis ­
trat e for Indian Rese rvations.

Respectfully submit ted.
J ames A. McCann, 

Roosevel t County Attorney .
Se na tor  M elcher. N ext, I wa nt  to call James  R. Ha lve rson, ch ai r­

ma n of  th e Roosevelt  C ounty  Board  o f Com missioners of  Wolf  P oint , 
an d R. J.  Neu mil ler,  ch ie f of police of  Wolf  Po in t. Will  you gentl e­
men  please come to  th e tab le.

Mr. H alverson. Good m orn ing , S ena tor .
Sena tor  Melcher. Goo d m orn ing , Ji m. Good m orn ing , Chief .

STATEMENT OF JAMES R. HALVERSON, CHAIRMAN, ROOSEVELT 
COUNTY BOARD OF COMMISSIONERS

Mr.  H alverson. F or the reco rd, my nam e is Ji m  H alverson.  I am a  
cou nty  commissioner o f Rooseve lt County.

Rooseve lt County is in  no rth easte rn Montan a, a county in which 
tw o- thi rds of the  lan d base is wi thi n the  boundaries of the Fort  Peck 
In di an  R eservat ion.

I am n ot here  tod ay t o comm ent on the be nefi ts of  the bill p ro  or con. 
I will  leave  th at  up to t he  law yers , the lawm ake rs, a nd  the law  enforce­
me nt  people. I  have  one sh or t p oin t, and maybe one a lit tle  b it longer .

One  pa rt  of  the bil l sta tes  th at  the  spec ial mag ist ra te  will  live  on 
or  near  the In dian  re ser vatio n. My po int is I th in k it  shou ld be im pe ra­
tiv e th at he live  on the  res erv ation  so th at  he live  among st the  people 
th at  he is to serve  and ha s firsth and know ledge of  the problems and 
what-h ave-you d ea lin g w ith  his  job.

The oth er po in t t ha t I  wou ld like  to  b rin g up  at  thi s time  w ould be 
cost  to  the  local t ax pa ye rs  of  the r ese rva tion area. I  ref er  to th e Roose­
vel t Cou nty  area where I  am from. Ou r cou nty  is—po pulatio nwise, I 
wou ld say—at th is tim e, 60 percent  non triba l mem bers  and 40 pe rce nt 
tr ib al  members.  Tr ibal  mem bers  are  exempt fro m local tax ati on . At 
th is  t ime—especial ly in  ou r are a and oth er res erv ati on  a reas  l ike ours 
th a t were open to homesteadi ng  to  the whi te ma n, as was the State of 
Montana and  o ther  p ar ts  o f t he  W estern  Un ite d State s as we know it 
toda y—basic services ar e pro vid ed in these countie s and  in these 
res erv ation areas by  the local prope rty  tax pa ye rs,  tri ba l mem bers be ing  
exe mpt f rom  th is t ax at ion.

I am kin d of concern ed. I hope th at  if  th is  is made into  law th at  
there  would no t be an added burde n on the  local  tax payers by the  
act ion s of thi s spec ial magist rat e. I  recall a sec tion  of  t he  l aw which 
says t hat  the re will be m oneys pro vided,  but  st ill  in the fu tur e, actions  
by the  ma gis tra te could cause  a burde n on the  tax payers.  Le t’s put  it 
th is  way, I  hope  th at  is n ot  the  case.

Tha t is rea lly all I  have tod ay,  and I  comm end y ou, Sen ator, for  your  
wor k on thi s bil l, and  I  su pp or t it.

Th an k you.
Sena tor  Melcher. Th an k you, J im .
Now, Chief ?
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STATEMENT OF R. J. NEUMILLER, CHIEF  OF POLICE,
WOLF POINT, MONT.

Chief Neumiller. Thank you, Senator.
Senator  Melcher and members of this committee, I am Bob Neu- 

miller. I  was born and have lived most of my life in Wolf Point, Mont. 
In June  1965, I  joined the police force in Wolf Point and have been a 
police officer since; 13 years of tha t time, I have been chief of that  
organization.

Serving in the capacity tha t I hold, I  am in constant contact with 
Federa l, Sta te, city, and t riba l laws and law enforcement. I  have dealt 
with the maze of laws confron ting law enforcement resulting from the 
dual jurisdiction problem unique to an Indian reservation.

Wolf Point  is centrally located on the Fo rt Peck Indian Reservation 
on the southern boundary. The city police departm ent handles calls 
within the c ity limits, as well as the housing areas adjacent to the city 
limits th at are predominentlv  Indian dwellings. Our time spent  in the 
enforcement of tribal laws, Federal laws, and public services to Indian 
persons takes up about 80 percent of our total work within  the depar t­
ment. We do work in the capacity of tribal police, on those occasions 
required, and do serve the trib al court stationed in W olf Point. City 
officers are also active in investigations of crimes of a felony nature 
within and adjacent to Wolf Point . The Roosevelt County Sheriff’s 
Department has a primary responsibility in the county for investiga­
tions and enforcement of State felony violations, but they, as we, do 
most of their work on investigations involving crimes by Indian  
persons.

So far  this  year, there have been at least 117 cases of burglary,  theft, 
aggravated assault, car thef t, arson, robbery, and vandlism in which 
damages are serious. Our crime rate is completely out of proportion 
to the size of our community and would fit a community five or six 
times our size. The impact of this  high crime rate falls di rectly on the 
community and the reservation. Both white and Indian persons are 
victims, and the crime rate is stead ily on the increase. F or t Peck tribal 
police, Roosevelt County sheriff’s officers, and Wolf Point city police 
have manpower geared to budgets that  the respective governments can 
afford instead of being geared to stopping our crime problem. It is 
wholly inadequate.

Our largest problem is with respect to the jurisdiction o f the Federal 
courts and with respect to the prosecution of felony cases on the reser­
vation in which Indian persons are involved. Neither the city police, 
sheriff, nor  the Fort Peck t ribal police have the authority  to present 
a case before the Federal cour t. This  must be done by the FB I. Therein 
lies the crux of our problem.

While locally we have many trained  and experienced persons to 
work felony cases to a successful conclusion on all levels—city, tribe, 
county—none of our officers can present the findings o f hundreds of 
hours o f work to the Federa l court, system by presenting a case to the 
U.S. attorney for prosecution. We have to rely on the FB I, and in 
most cases the FB I simply is not there. Agents stationed in Glasgow, 
50 miles distant, are not close enough to initiate an investigation of any 
kind when something happens in Wolf Point. Consequently, the evi­
dence, interviews, and all other facets of the investigation are done
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loca lly, then  han ded  over to  t he  F B I when the y ge t aro un d to ge ttin g 
to Wolf  Po int. Th is is qui te seldom. I f  age nts  do open a case on our  
in form ation , they usu ally  red o the work alr eady  done an d present 
the  case to  U.S . attorneys .

Ou t of  10 felony-type  cases of  the thef t or bu rg la ry  or assau lt 
na tur e, we may get  prosecutio n on 1. One of  ou r b igg est  problems now 
is th at  F B I agents are not  arou nd  t o pre sen t cases, an d when they do 
ar riv e, there is such a huge  n um ber of  cases th at  only the most serious 
are  co nsidered . T his  leaves  a h ug e num ber  of  cases an d v ict ims of  these 
crim es sim ply  up in the  a ir  and  h undreds of  man- hours  o f work down 
the  d ra in . Th e most f req uent response  we ge t f rom  F ed eral  a uth ori ties 
is to take  the case to tri ba l court . Tr ibal  cou rts are  no t equ ippe d to 
dea l w ith  felony cases of any na ture .

Bur gl ar y is qui te common on  t he  reservatio n. I t  i s a felony offense 
th at  sho uld  be taken by U.S. attorneys . I f  local officers do enough 
work to solve the  case, recover pr op er ty , a nd  det erm ine  th a t an In dian  
person  com mitted the  crim e, th e F B I will  o pen  a case, maybe, if the  
am ount stol en is of a gr ea t mo netary value. Us ua lly  the  case of 
bu rg la ry  is decl ined for tr ib al  prosecutio n. Th e tribe s do not have  a 
bu rg lary  sta tute. Consequently, a person  fou nd to be involved in a 
bu rg la ry  has to be charg ed  with  a simp le crim e of th ef t, a crime 
which is completely dif ferent  th an  burgla ry. The  resu lt is th a t a known 
bu rg la r is frequent ly given a light sentence an d is fre e to  re sume his 
act ivi ties. Th is is done wi th no record  of  any type  of  convictio n being 
entered in to  either a Fe de ra l co ur t or  State  court  record . Th is cr ip ­
ples ou r effo rts in th at  a m any-tim e o ffender w ill receive a  much lesser 
sentence an d/o r probation  whe n he is finally convicted of  a crim e in 
Fe de ral co ur t due to no pr io r record  of  his crimes. Whe n we have  
rep ea t offenses , we also ha ve repe at  victim s.

The use of  a mag ist ra te on th e reserv atio n as pre sen ted  by S. 2832 
does solve  some o f the  pro blems fac ed by law enforcem ent on an In ­
dia n reserv ation. While th e to ta l prob lem lies in ha ving  two sets of 
laws, it  i s never theless a tool wh ich  wo uld prove o f g reat  benefit  while 
we are  un de r the  dua l ju ris dict ion system. I believe it  wou ld br ing  a 
mea sure of equ ali ty to the enforcem ent of  laws. I  believe it  would 
also s erv e to  d ispe l some o f th e ap athy  t ow ard  t he  Fe de ra l cou rt sys­
tem shown by white and In di an  persons a like.  No t ha ving  t o rely  on 
the  F B I fo r h andli ng  of ma ny o f o ur  cases wou ld c er ta in ly  str eng then 
ou r a bi lit y to  reduce cr ime.  D efen da nts sh ould  have  had , long ago, the 
righ t of  a speedy tri al  by a ju ry  of th ei r peers.  Th is is no t done in 
Fe de ral court .

Whil e I  have addressed the pro blems uniq ue to law  enforcement,  
there  are othe r prob lems th at  a bil l of th is  na ture  cou ld solve, such 
as the he lp th at  could be made ava ilab le to  all  law enforcem ent and 
local co ur t systems wo rki ng  toge th er  for the  be tte rm en t of  ou r com­
mun ity  as a whole. I  hav e pre vio us ly test ified  before  th e committee 
on S ta te /t ri a l relatio ns and have  given tes tim ony whi ch is qui te 
len gth y, an d I  do have s ta tis tic s and specia l cases doc umented th at  I 
will  make ava ilab le to thi s hea ring  panel upon  request.

Se na tor Melcher. Ch ief  Newmille r. we wou ld like  to  reques t th at  
rig ht  now. We  think  it  w ould  be mos t he lpf ul.  I  do no t mean to read  
it  now, b ut to  submit it  fo r us to  make it a p ar t o f the record.
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Ch ief  Neumiller. Yes , s ir. In  conclusion , I do  fav or  th e passage o f 
S. 2832. I  do ap prec iat e the  invit ati on  to  at tend  th is  hearing , an d I 
offer th is l ett er  of su pp or t to  this  panel.

I  tha nk  you.
Sena tor  Melcher. T ha nk  you, very much . We apprec iat e the te st i­

mony o f bo th of you.
Ch ief  Neu mil ler,  wha t about cross depu tiz at ion of  St at e and 

sheri ff’s office and loca l pol ice officers, such  as th e cit y of  W olf  Po in t, 
an d tri ba l police au thor iti es  ? I know it  ha s been used  sometimes wi th 
success. Othe r times, it  has been used , it  has bro ken down and does 
no t seem to wo rk r ight . W hat  is you r exp erience  with  it  ?

Ch ief  Neumiller. S en ator , fo r yea rs, we h ave  ha d,  I  would cal l it,  
an  in form al St ate cro ss deputization . P resent ly,  th e ci ty  police d ep ar t­
me nt officers o r in tereste d tri ba l person nel , can take  th at  person to  
tr ib al  court. Also , the tr ib al  police officers can ar re st  a whi te person  
an d take him to c ity  cou rt.  While we h ave  no for ma l proceedings,  we 
hav e fou nd th at  bas ica lly  i t i s the  tr ibe an d city governments , fo r o ur  
par t,  working tog eth er,  th a t has  made th is  work, an d pro bab ly more  
ou t o f necessi ty tha n an yt hi ng  else because we h ave to  hav e something . 
Th is policy has been use d fo r severa l y ears and is sti ll being used.

We  rece ntly  hav e ha d mee tings wi th the tri be , and, in fac t, have 
ha d a legisla tive  m eetin g w ith  the S ta te  concern ing  cross d eputi zat ion  
on a forma l basis. So fa r,  a s f ar  as I know, we ar e sti ll working on the  
leg ali ties of  such an ag reement.

Se na tor  Melcher. Now, J im , I  wa nt to  ask  you the same question, 
speakin g fo r the coun ty sheri ff’s office. W ha t is yo ur  experien ce wi th 
cros s depu tization  ?

Mr. H alverson. I  do no t believe the county ever rea lly  had , in the 
pa st,  any  form al agreem ent s, bu t the wo rki ng  ar ran geme nts  have been 
all  righ t. I  guess wh at it  amounts  to  is  i f a tr ib al  law  enforcement in ­
divid ua l saw an inc ide nt,  h e could de tain or  what -hav e-you.  I suppose 
it  wo uld be, more or  less, the  same as  a ci tizen’s ar re st.  I  th ink we would  
all  welcome somebody cu rtai ling  the prob lem. We  have never had, to 
my know ledge, any formal agreem ents , bu t the l aw enforceme nt peop le 
hav e worked qui te well t og ethe r in the  pa st.

Se na tor Melcher. Well , the bill  would formalize and legalize—i f 
no t d ire ctly, c ert ain ly  i t w ould enco urage i t. T hat  is th e whole sum and  
substan ce o f the  bill , to  brin g t ha t about.

Do you believe th at  is adv antage ous, th at  the  mag ist ra te could use 
an d coo rdinat e local she riff s and city  police? In  yo ur  insta nce,  Ch ief  
Neumille r. it would  be the  she riff ’s office, and  the  tri ba l police, to use 
an y or all of  them fo r serv ing cita tions,  mak ing arr es ts,  and  what-  
hav e-you ?

Ch ief Neumiller. I  th in k wh at the  advanta ge  wou ld be is th at  the  
wo rk done  jo int ly by the  c ity  and  th e t rib al  police—w hich we do now, 
pa rt icul ar ly  on investi ga tio ns—if  th is could be brou gh t before a local 
system, in th is respect it  wou ld be of  grea t ad va nta ge  regard less of 
wh eth er  th e c ity or  tr ibe, or  both  to gether , were  in  on an inv est iga tion 
an d saw the  crime.  We  would  have the  ab ili ty  jo in tly  to pre sen t th is  
crime  there  in W olf P oint .

Se na tor M elcher. R ig ht  th ere at  the t ime.
Ch ief Neumiller . Th is wou ld be of  the  grea test advanta ge  to all 

of  th e agencies in th is  a rea .
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Senator Melcher. Thank you both, very much. We appreciate your 
coming down here to testify today.

[Subsequent to the hearing the following information was received 
for the  record.]

Police Department,
City  of Wolf P oint,

Wolf  Point, Mont., November 6,1979.
R iley Ostby,
Mayor,
City of  Wolf Point.

Dear Mayor Ostby, I  have  spent quite  a bit of time on researc h of our crimi­
nal cases  here  in Wolf Poin t since  you requested info rmation  rega rding time 
spent  in invest igations of crimes by this  department. I have broken down the 
types of major crimes we’ve encountere d since the first  of the  year.  Next I have *
take n fou r of our recent burgla ries  which are  typical of cases we work and will 
give you a  summation of the cases.

It  is inte rest ing to note that  approximate ly 90 percent of the cases we solve 
involve Ind ian  persons who live he re  in Wolf Point . Almost every case involves 
a repeat  offender for the  same or  sim ilar crime. Where felonies are  involved on 
the reservation the FBI  or the BIA supposedly work the  case. Although we are 
deputized by the Ft. Peck tribes as  triba l officers, we can not make felony a rrests  
withou t the  permission of the  U.S. Atto rney ’s office in Billings af te r the case is 
presente d by the FBI. Here in lies  our  biggest problem. We often  apprehend a 
person in the  commission of a felony crime and have  to cha rge  this  person in 
trib al cou rt with a disorderly conduct or liquor viola tion charg e unt il an FBI 
agen t can be contacted to rework the case, p resent the  case  to the  U.S. Attorney, 
and get the  go ahead  to ar re st  the  man. This process sometimes takes several 
days. FB I agents  are  not ava ilab le on a daily basis here in Wolf Point. They 
sometimes are  out of the are a on oth er reservat ions  or doing oth er things when 
something happens here. If  a person is arre sted  on a triba l charge he is often 
out the  same day. From that  point  unti l he is rearrested and charged with the 
felony the re are  many things th at  can happen—witnesses can be influenced, prop­
erty can be hidden, alibis can  be created, or any number of things that  will make 
it ha rder  to recover stolen proper ty or get a conviction. I have  no way of know­
ing how many times this  has  happened but I do know we have a hard time re­
covering stolen property and when we do it is often in someone el se’s hands. In 
sho rt we can work a crime of a felony natu re, solve it, tur n it  over to the FBI, 
and from that  point we have  nothing to say about how this case is handled  or 
when. The prosecution on our case s in Wolf Poin t comes out  of Billings. The 
U.S. Attorney’s office gets second hand information from the  FB I on the cases 
we work. I have never seen a rep ort the FBI  hands to the  US Attorney’s office 
on which he makes his decision as to prosecute  or not. Quite  often  he does not.
It  is ra th er  ironic tha t most of the  felony crimes th at  happen in Wolf Point  a re 
turn ed over to FBI  agents from out  of town, who tur n the  case  over to the US 
Atto rney 's office in Billings, and if the case goes to t ria l it  will go to Great  Falls.
These fede ral cases are  taken complete ly out of our hands and  a lso the  hands of 
the she riff ’s depar tment .

Listed below are the cases of a felony nature that  have happened within our 
jur isd ict ion  since Jan uary 1, 1979. These cases do not include bike thefts , mis­
demeanor type thefts,  or van dalis ms of a minor natu re.

Bu rg la rie s: The unlawful en try  by forceable means into any  struc ture with 
inte nt to commit a felony thereon—24. *

The ft s: The taking of p roperty  by means othe r tha n burgla ry and these cases 
involved proper ty of over $100.00—32. Robberies included here.

Assau lts : Cases involve att acks  by knives, guns, or beatings th at  have caused 
inju ry of a serious natu re—12.

Fo rger ies: Writing fictit ious checks to obtain  money—4.
Stolen veh icle s: Vehicles stole n from owners and do not include joy riding  

or misplaced autos—13.
\ ehicle burglar ies:  Cases in which vehicles have been broken into and prop­

erty s tolen from them of sub sta nti al value—13.
Homic ides : The tak ing of  a pe rson’s life by delibe rate  means—1.
Rape : Sexual a ssau lt upon a person without consent—2.
A an da lis m: The dest ruct ion of prop erty , these cases to a ma jor  exten t and do 

not inc lude damages due to burglaries , etc.—28.
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Gas, car  parts , ba ttery t heft s: Mostly in $20 to $200.00 range—15.
Child b ea tin g:—1.
I hav e not listed numerous cases of a misdem eanor na ture  which we also in­

ves tiga te and these cases are  ha ndled through our local triba l o r city  court.  These 
cases alone make it near ly a fu ll time job for two officers to inves tigate and 
hand le withou t the  massive felony loan.

Of these  cases worked by our  departm ent and the sherif f department, severa l 
have  been solved prior to  being  opened by the FBI . T he reason  is t h is : Unless the 
FBI has  informat ion that  a crim e has been commit ted by an Ind ian  person on th e 
reservation they will n ot open a case  and work it. Usually by the  time we dete r­
mine an Ind ian  person actually did the  offense we know who i t is, have obtained 
a confession, and have gotten some property back. Then the FB I opens the case 
and it is a simple ma tter to tu rn  our  work over to the U.S. Attorney for prose­
cution. In  some cases they reintervie w persons or go ove r some stuff  that  is left 
to do, but most is done locally. In  murder investiga tions the  FBI does enter a

•  case fas ter , sometimes withou t knowing an Indian person is actually  involved, 
but as a general rule unless  we come up with an Ind ian  suspect the FBI  does 
no active ground invest igations. A profile of four of our  recent cases will point  
out the  time consumed by myself and  the departm ent on cases  which we have no 
juri sdic tion .

* 9-5-79—Person(s ) broke into  the  H art motor warehouse by t he  city shop a rea  
doing damages to window and inside . Stolen was a 12 speed bicycle worth  app. 
$150.00 and the owner did not know exactly what else. At the  t ime this  happened 
ther e had  been several more case s of vandali sm and other brea k ins in the area 
and we questioned  over thirty people, mostly juveniles  with  paren ts present, in 
connection with this  case. The BIA  and FBI  were awa re of these cases but ther e 
was not clea r evidence an Ind ian  person was responsible. I finally managed to 
uncover pa rts  of the bicycle th at  was burgled at  the  home of the trib al juvenile 
officer and found out the  nam es of the  kids  tha t gave them the  bike parts  and on 
October 11,1979,1 tu rned th e case over  to the  FB I and gave the m the names of the 
persons resj>onsible for the  burglary. About ha lf of the bicycle was recovered. 
Time spen t by myself and officer Ron Wilson was about 80 to 90 hours. To date 
I have not  heard if there is going to be prosecution or not. I t is also to be noted 
that  these  same boys were  p ar t of a gang that  beat up ano the r boy w ith a base­
ball ba t and put  him in the  hospi tal  and this  bunch was jai led  under trib al 
charges twice for curfew, liquor , and  assaul t charges. They are  out.

9-21-79—Keith Johnson motors  was burglarized and calculator, tools, and 
radios were taken.  In connection with this we interviewed eight or nine people 
throughou t the next three weeks and came up with  the name  of a woman that  
observed a local man, Ind ian, going  into the gara ge on that  night . Subsequently 
we managed to get a full confession from this person  and we did get radio and 
calcul ato r back. The radio had  been sold to someone else and  the  tools also. At 
thi s point the FBI came into  the case  as  they had an Indian suspect. Also at  this  
point the  case was solved. Since th en  I  have heard nothing. The  radio  was turned 
over to FB I for evidence as well as  the  wri tten  confession. We probably spent 
about 100 hours altogether on th is  case. I let the  FB I know where the stolen 
tools were—so far  they have not been recovered.

9- 26-79—The Farmers' Union elevato r was burglarize d and  a window smashed 
out and  several  hundred dol lars  taken from a safe. Sherif f and  police officers 
pulled a crime scene invest igation and we obtained a  unique s et of foot prints  a t 
the  scene. Work by the SO and police af ter that  went on with  interrogations, 
prin ting, chasing  down shoes th at  had  been bought  with  th at  print, and othe r 
things th at  consumed 40 hours of our time approxim ately  as well as the SO

r  working the  case. The case was solved on :
10- 10-79—City police noticed one of the windows open in the basement of the 

PV elevator  and investiga ted a t night time. They found the  place  broken into 
and  burg larized and they did apprehend  a male Ind ian  subject on the premises. 
He was taken to jai l but only booked on a DC charge although we knew he com­
mitt ed the  burglary and in fac t had  several arti cles from the  PV eleva tor on 
his person . Night officers l eft  rep ort s for the day men to work and  we did. The 
next day, the  11th of Oct., we found out tha t this  same person  had burglarized 
the Fa rm er’s Union e levator . We got  a  writ ten sta tem ent  of confession the fore­
noon of the  11th that  this person  had burglarized the Fa rm er’s Union and PV 
eleva tors,  we got the stuff from the  elevators , except for the  money which was 
spent, and  he was released  from custody  in the afternoon  by trib al judges for  
the  liqu or charges he was being held on. This person was also  on fede ral pro-
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bation. He had been involved in at  lea st 10 prio r burglar ies. And we could not  
ar re st  him. On the 11th the  FB I opened a case on thi s person,  and as you can 
see, the re was not much work lef t for them. There  is a chance the  subject in­
volved may be retu rned to fed era l custody for paro le violat ion, but so fa r I 
haven’t heard  anything on a prosecution  for these cases.

We are  a six man dep artm ent  and  two of us function in the  capacity of in­
vest igato rs, although we have no official investiga tive unit . The other men are 
school tra ine d as well a s having yea rs of experience on thi s depa rtment. We all  
work felonies. We have to or many of the crimes would go completely unsolved. 
The sher iff’s office have three men who actively work cases but  they extend 
county wide and into Popla r, Culbert son, Froid, Bainville, as well a s rur al areas. 
We could use about six more men to do nothing but pull investigations jus t to keep 
up w7ith  the  cr ime rate on felonies . The FBI and BIA investigators  have so many 
cases they do paperwork  most of the  tim e and are  not usua lly around  more than 
once a week for a few minutes to pick up what we have. They come more often 
for murde r investigations but w’hile that  is going on every thing else p retty much 
slides, unles s we do it. If we tak e a felony report, turn  it over  to the FBI, and 
do no follow up, it  will not get done. Most of th eir  tim e is  spent in paperwork and 
prepar ing cases to present to the US atto rne y’s office. I have suggested several 
times let ting the local law officials p resent our cases directly  to the  US at torney 
af te r being reviewed for corr ectn ess by the  US magis trate stat ioned here in Wolf 
Point.  The sheriff also advocates thi s and has  spoke to the  US attorn ey’s office 
abou t this.  All to no avail. A grea t deal of our felony cases  wind up being taken 
as misdemeanors and may res ult  in a minimal fine. There is not  much deterre nt 
here. Our crime rate is bad and could lie much worse if we did n ot work cases. 
A couple of FBI agents  stationed here in town would help as they  would a t least  
work with  us. Possibly some intere st would be genera ted tow ard  getting repea t 
offenders  prosecuted quickly and  get them into custody to stop repe at perform­
ances. I don’t know how much money it would save the  city  as our  work would 
go on but it would save the  c ity itself  a lot of dolla rs in decreased thefts.

We are in a unique situation where the  city is paying for law enforcement offi­
cers to work without having  the j urisdict ion to follow up on the ir most important  
cases. The situation  is ridicu lous and  to my knowledge no one has  ever come to 
Wolf Point to view this situa tion first hand. Eighty percent of all our activ ities  
involve Indian persons yet the re is no reimbursem ent from and  tribal or gov­
ernm ent agency to  the city for thi s work. If we don’t do th e work i t is  left  undone 
and the  city suffers. My dep artment and the sheriff’s dep artm ent  has files, rec­
ords, and  any inform ation you would want in the event you wish to pursue  this 
matter .

R. J. N eumilleb ,
Chief, Wolf Point Police Department.

County of R oosevelt,
Wolf Point, Montana.

This report  is submit ted to the  Roosevelt County Commissioners by the Roose­
velt County Sheriffs  Office. An attem pt has been made, by file checks, to break 
down the number of T riba l rela ted  responses to w hite rela ted  responses. The fig­
ures arr ived at are  probably not  all conclusive as in some cases no suspect was 
developed.

These  to tals  ar e developed from the fiscal ye ar 1977-1978.
Inc idents  involving repo rts to law enforcement. These rep ort s involve some 

type of follow-up investigation .
Total reported___________________________________________________
Triba l rel ate d___________________________________________________
Percent tri ba l___________________________________________________
White  related___________________________________________________
Percent whi te___________________________________________________

333
230
69

103
31

Inciden ts reported to Dispatch. These calls have resu lted in some type of law 
enforcement  response.
Total  reporte d____________________________________________________ 6, 719
Tribal related____________________________________________________ 3, 651
Percent tri ba l___________________________________________________  54
Triba l ar re sts___________________________________________________  §01
White relate d____________________________________________________ 3,068
Percent white___________________________________________________  ’ 46
White ar re sts___________________________________________________  200



37

Last fiscal year  this department had a  tot al budget alloc ated  of $185,801.21. This 
includ es those i tems budgeted for by the Commissioners. In  figu ring the two areas  
tota led , we ar rive  a t the  fol lowing dollar  figur es:
Inc iden ts involving fo llow-up:

Tribal _______________________________________________ $128, 202. 69
W hit e________________________________________________  85, 468. 31

Inc idents  reported  to di sp atch er :
Tr iba l _______________________________________________ $128,202.69
W hite-------------------------------------------------------------------------- 85, 468. 31

D onald L. Carp ent er, 
Roosevelt  County Sherif f.

Senator Melcher. The committee is going to recess now until 2
• o’clock. At tha t time, our  first witness will be Fores t Horn—I don’t 

see Forest here—but Alex Laforge and Urban  Bear Don’t Walk are 
representing the Crow Tribe. They will be our fir st witnesses after  we 
recess.

• The committee is in recess until 2 o’clock.

Afternoon Session

Senator Melcher. The committee will come to order. We will re­
sume our  public hearing on S. 2832, the Federa l special magistrates 
bill.

Our next witnesses are, I believe, Alex Laforge and Urban Bear 
Don’t Walk. Now, is Forest  Ho rn here? I haven’t seen him.

A Voice from the Audience. No; he isn’t.
Senator Melcher. Alex, please proceed.
Mr. Laforge. Good afternoon, Senator.
Senator  Melcher. Good afternoon.

STATEMENT OF ALE X LAFORGE, SR., CHAIRMAN, TR IBAL  LAW
AND ORDER COMMISSION, CROW TR IB E;  ACCOMPANIED BY
URBAN BEAR DON’T WAL K AND AL VIN HOWE, CHIEF ,
CROW TR IBE

Air. L aforge. My name is Alex Laforge, Sr. I am a member of the 
Crow Tribe, and I serve as the  chairm an/director, and have for the 
last 5 years, of the Crow Law and Order Commission.

With me today, and I will take the liberty to introduce them, are, 
on my right, Urban J . Bear Don’t Walk, a member of the Crow Tribe 
and one of the few Indian attorneys in priva te practice. Urban serves 
as the in-house Crow Reservation attorney. On my left, I have Chief 

a Alvin Howe with the Crow Reservation Police Department.
Since the Crow tribal  representatives have opted to offer testimony 

as a group instead of singularly,  I respectfully request tha t the 10- 
minute time limitation be waived. I believe tha t we will be able to 
conclude our testimony within  20 minutes.

First, on behalf of the Crow Tribe, I would like to express sincere 
appreciation to the Senator and staff for being invi ted to pa rticipate in 
this hearing . Fur ther , I believe the Senator should be complimented for 
the efforts he is making in the area of Indian affairs.

If  the Senator pleases, may I proceed ?
Senator Melcher. Yes, please proceed.
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Afr. Laforge. Evidently, the Select Committee on Indian Affairs 
held hearings regarding jurisdictional  issues affecting Indian reser­
vations in March of this year. The Crow did not attend those hearings. 
However, it is our understand ing that  from these hearings, Senate 
bill 2832 was conceived.

In  introducing S. 2832, the Senator’s comments rega rding  the need 
for this  bill were, and I quote :

The vast majority of the testimony was directed toward problems associated 
with law enforcement:

And:
Mr. President, many of the complaints of Indians and non-Indians relate to 

lack of enforcement of laws o r hardships imposed on defendants, witnesses, and 
families arising from the distance of Federal courts from reservation areas.

In  our opinion, the problem regarding enforcement, or lack of 
enforcement, is real regard ing violators, both Indians and non-Indians, 
of Federa l criminal laws wi thin Indian country. However, we do not 
feel that Senate bill 2832 offers an appropriate  solution or remedy. 
Fur ther, Senate bill 2832 has little, if any, bearing on the hardships 
mentioned by the Senator  above, endured by Indian people who are 
brought before Federal dis tric t court for violation of a major crime, 
and, therefore, this issue will not be discussed further.

The Crow Tribe’s ma jor concern regarding Senate bill 2832 is the 
substantive criminal law t ha t will be made applicable to Crows and 
other Indians within the Crow Indian  Reservation. In  talking with 
members of other Indian tribes regarding  Senate bill 2832, many 
seemed to be of the opinion tha t Senate bill 2832 would only have 
applicat ion to non-Indians. The Crow do not read the bill as applying 
to only non-Indians, and the fact tha t Indians will come within the 
gambit of this bill is made clear by the Senator’s comments regarding 
Indian defendants being represented in this  special magistra te’s court 
by paralegals. I will make addit ional comments rega rding representa­
tion by paralegals at a later time.

If  Indians, like non-Indians, are subject to th is law, the question is 
what substantive criminal  law or crimes committed by an Indian  or 
non-Indian will come with in the jurisdiction of this special magis­
tra te’s court? Section 651 o f Senate bill 2832 provides th at the special 
magistrate ’s court will have the power to conduct tr ial s under section 
3401, title  18, United States  Code. Section 3401, of the same title  and 
code, provides that any U.S. magistrate shall have jurisdiction  to try  
persons accused of misdemeanors committed within tha t judicial 
distr ict. If  it appears that the answer is misdemeanors, and this is 
obvious, one’s research into the hodgepodge of Indian law is just 
beginning.

Very briefly, i f an Ind ian  commits one of the major crimes under 
18 IT.S.C. 1153 and the situs of the crime is In dian  country as defined 
by 18 U.S.C. 1151, he or she is subject to being prosecuted in Federal 
court under the Major Crimes Act, originally enacted into law in the 
1880’s as seven major crimes but subsequently amended so that  there 
are 13 or 14 major crimes.

In  addition, theln dian  who commits a crime with in Indian country 
may be subject to the tr iba l law and order code. The acts or omissions 
made criminal by triba l codes generally fit within  the misdemeanor
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categ ory  o f no n-Ind ian  crim es. The Fe deral  and tr ib al  criminal laws, 
of ten  work ing  in tandem , a re pr et ty  well under stood by  Ind ian people .

The general  Fe de ral  cri mina l laws  referre d to in 18 TT.S.C. 1152, 
and how  t his  app lies  to  I nd ia ns  within  In di an  coun try , not  only  pu z­
zles In di an  people , bu t ha s Fe de ral  di str ic t jud ges disagr eeing. The 
confus ion , it seems, is created  by  the  so-called As sim ila tive C rimes A ct, 
18 TT.S.C. 13, m ade appli cable to In dian  res erv ations via  the Gen eral  
Fe de ral C rimes Ac t, re fe rred  to above.

In  essence, the Assim ila tive Crim es Act allows the Fe de ral Govern­
ment to  ap ply State  law —in  our case, th is wou ld be Mo ntana State  
law—to  In dian  res erv ations if  the  Federal  Go vernm ent has no law 
to cover the act or omission. F or exam ple, th e Crow Tr ibe,  as  fa r as I  
know, does not have  any law s rega rd ing ga mb lin g an d be tting  th at 
may occur involving  arrow game s, horse rac ing , ha nd  games, or oth er 
tra di tio na l games. Does t hi s mea n tha t the  S ta te  o f M ontan a gam bling  
laws will  apply  via the  Assim ila tive Crimes  Ac t an d prosecutio n will 
go fo rw ard w ith the  special Fe de ral m ag ist ra te’s cou rt?

Se na tor Melcher. I  am go ing to answer  yo ur  que stio ns here.  You 
are posing quest ions  to t he  co mmittee , and the y dese rve to be answ ered  
in th e co ntex t o f you r quest ion .

Th e answer  to th at  is no : no more than  wou ld ap pl y now. In  my 
judg me nt,  no State  law  ap pl ies to the  Crows on the mat te r th at  you 
ju st  described .

Mr.  L aforge. Than k you.
As fa r as I  know, the Crow  Tribe  does not  have law s rega rd ing the  

sel lin g of  raffle ti cke ts fo r ce rta in  priz es or  bingo games. Wo uld  the  
same th in g ha ppen ?

Se na tor Melcher. In  ou r jud gm ent the ans wer to  th at  would be 
“No.”

Mr. L aforge. O K.
Pe rh ap s the  concern  rega rd in g appli ca tio n of  St ate reg ula tor y 

schemes to  the Crow t rib al  mem bers  or  ot hers wi thi n th e Crow T rib e’s 
juris dict ion is over sta ted , sin ce the wholesa le a pp lic ati on  o f S tat e r eg u­
la to ry  schemes has  not occ urred.  Ev iden tly , the right of  sel f-gove rn­
men t ha s been the  do mi nant facto r rega rd ing the  issue  of wheth er or 
no t int rusio n should be ma de  within the  tr ib al  str uc ture , and  th is 
sho uld  continue.

Th e creatio n of  a special  Federal  mag is tra te ’s cour t will have  the 
tenden cy to usurp  the  Cro w Tr iba l Co ur t’s ju ris dict ion reg arding  th e 
ha nd lin g of  cr imina l matt ers.

In di an  tribes, pa rt icul ar ly  those who know th at  a dif ferent  decision 
wou ld pro bab ly have  been reac hed  if  t he mat ter arose on anoth er In ­
dian  reservatio n, sti ll hav e a bi tte r tas te rega rd ing th e TT.S. S upr eme 
C ou rt ’s decision  in Olip ha nt  v. Suquam ish  In di an  Tribe.  Th e Co urt 
he ld th at In dian  tribe s do not have  juris dic tio n over non-Ind ian s ab­
sen t affirmative delega tion of  such pow er fro m Congres s, and  it  ren­
dered  In di an  trib es som ewhat  defenseless  unles s the  St ate or  F ed eral  
Government  would fill the void .

Pu rs ua nt  to th e decision  i n Oliph an t * on March  23, 1978, to be exact, 
a meeting  was held betw een rep resent atives  of  the  Crow Tribe  and 
rep res entat ive s from the  Fe de ral Government  an d rep resent atives 
fro m the Sta te,  inclu din g the highway pa tro l, sheriff , and  cou nty at-
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torney. Big Ho rn  C ounty’s posi tion was summ ed up  by the  co unty  a t­
torney, who sa id he could do it  in 25 wo rds o r less, and the  positio n was  
th at he plan ned  to do no th in g diff erent af te r the  decision in Oliphant 
th an  wh at had  been done  previously. Big  H or n Co un ty’s co ntr ibu tion 
to law  enfo rcemen t on the Crow Indian  Reservat ion , an area of  2.28 
mi llio n acres in size, is one depu ty sherif f. No n-India ns  outnumber 
India ns .

Pu rs ua nt  to the  decis ion in Oliphant, on Ja nuar y 5, 1979, the Crow  
Tr ibe convened a meetin g in  Bi llin gs,  M ont, wi th  Ro bert T. O’Leary,  
U.S. attorney, rega rd ing th e prosecutio n of  no n- Indian s fo r tres pas s 
on In di an  land . Obviously , the Crow  Tr ibe  had concern  af te r the  de­
cision in Oliphant.

Pe rh ap s wh at occ urred aft er  the passage  of the 1968 Indian  Civ il 
Right s Act , and the  num ber o f cases be ing  br ou gh t b efore t he  Fed era l 
judiciary by In dian s and oth ers , should be a lesson. In  our opinion , 
In di an  people  were too e ag er  to run to th e G reat  W hi te  Fat he r to have 
in te rn al  disp utes decided.  W e can see Ind ian tr ib al  jus tice  systems ab­
di ca tin g the ir r esp onsib ilit ies  to th e special  m ag ist ra te.

Th e Crow  tri ba l rep res entat ive s serious ly quest ion  the  efficacy of 
the proposed solu tion  or rem edy . If , in fac t, the  p rob lem  is  lack o f en ­
forc ement , and  th is has  been  clearly demo nstra ted  by test imo ny here  
toda y and test imo ny in Marc h 1980, the solu tion is not  the  creat ion  o f 
a special  court, bu t the  hir in g of  ad dit ion al  enforcem ent personnel 
such as law enforceme nt officers and prosecu tors .

An othe r solu tion  wou ld be a delega tion  from Con gress to In di an  
tri be s of  jur isd ict ion  ove r no n- Indian s rega rd ing mino r crimes  com­
mitt ed  within In dian  coun try . We may  speculate as to  why the  non- 
In di an  just ice system  is no t en for cin g laws on In di an  rese rvat ions , 
bu t specula tion  lias  no place in t hi s hear ing .

Th e qualifications th at  a per son  mus t hav e to be elig ible  to  quali fy 
fo r one of the  special mag ist ra tes  pos ition makes the  chances  of  an 
In di an  person receivi ng an appo int me nt ext rem ely  small.

Sec tion  650(b) pro vid es th at no person may be appo int ed  or  re­
ap po int ed  to serve  as a special  ma gis tra te un de r th is  chap ter  unless 
such  person  is and has been f or  at least 5 year s a m ember  in good s tand ­
ing of  the  ba r of the  hig hest cou rt of  t he Sta te,  or one of the  Sta tes , 
in which  he or she is  to  serve. In  M ontana , f or  exa mple, of  the app rox­
imate ly 1.850 atto rne ys,  there are  less than  10 In di an  attorn eys who 
cou ld quali fy  for  a specia l m ag is tra te ’s pos ition. Thi s causes g rea t con­
cern because it is ex treme ly im po rta nt  t hat  a member of  the Federal  
ju di ciar y have  p roper at tit ud es  reg arding  Ind ian people.

Fi na lly , t here is some concern  th at  In di an  people, or  even no n- Indi ­
ans , will  not receive effective rep res entat ion  if  they  rely too heavily  
upon paralega ls who will  be pe rm itted  to  pract ice  law  in the  specia l 
m ag is trate’s court .

I t  is  true  t ha t man y In dia n tr ibes  have  d eveloped o utsta nd ing p ar a­
legal pro gra ms  a nd have  been  in the fo re fro nt  in th is  a rea.  How ever , 
In dian s,  as shou ld oth ers , have to un de rst an d the fun ctions of  par a­
legals,  and.  th ere fore, pa ra lega ls are  able  to  function  well wi thin t he ir  
lim its . In dian  people, I  am  a frai d,  expect p ara leg als to  be law yers , an d 
th is  ha s caused concern .

I f  a person is faced with  the  max imum penaltie s th at can be m eted  
ou t by the  specia l mag ist ra te,  and we un de rst an d th is  to be 1 year in
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jail or a fine of $1,000, or both, then the Indian person should be en­
titled to appointment of counsel if that person is indigent. Any person 
who is prosecuted for  a violation o f one of the majo r crimes and who 
comes to Federal court and who is indigent is entitled to appointment 
of counsel. Many of these persons are extremely well represented by 
very able counsel here in the Billings, Mont. area.

In conclusion, it is respectfully submitted t hat  instead of  establish­
ing a special magistrate’s court, consideration be given to: No. 1, en­
forcement: and, No. 2, if th e non-Indian criminal justice systems will 
not enforce its laws, then vest juri sdiction with Indian tribes.

Senator, if you would like to ask us questions, I would like to have 
Mr. Bear answer your questions.

Senator  Melcher. OK. First, I would like to ask Alvin a question.
If  I understood Alex’s testimony, he says t ha t based on testimony 

tha t we have heard so far  today, that it is obvious that there has been 
a lack of law enforcement on the reservation on occasion. Do you have 
any comments to make on tha t, Alvin ?

Chief Howe. Yes; I do, sir. I was interested in the testimony given 
this morning by Mr. Graham in reference to the enforcement and 
jurisdic tion and so for th on the reservation. He cited a number of ex­
amples tha t I feel were unfounded examples, but since he wanted to 
put  them in the record for your meeting here, I thought  I  better refute  
some of them to a certain extent.

We do have enforcement on the Crow Reservation. We have law en­
forcement through the Crow tribal police. There are 14 policemen 
on our reservation hired un der the 638 contract. We provide protection, 
99 percent of all law enforcement, on the reservation, ours, along with 
the Bureau of Indian Affairs officers. The county, Big Horn County 
sheriffs, provide one law enforcement officer on the reservation itself. 
The rest of their officers work within the city of Hard in.

Senator  Graham said this morning t hat  schools were vandalized in 
Lodge Grass and no one responded. I beg to differ with him in tha t 
we, last year, prosecuted, through the Bureau of Ind ian Affairs investi­
gating , along with our officers, four major break-ins up there. My 
office has investigated a number of other incidents at the school. Those 
who were tribal members were brought  into our tr ibal court and were 
prosecuted.

The jurisdictional problem becomes one, again, because of the 
Oliphant decision where we are not able to bring any non-Indians into 
our courts. So, therefore, a non-Indian committing a crime on the 
school grounds or anywhere on the reservation usually is not brought 
into court because of the fact th at we have a lack of enforcement on our 
reservation by the Big Horn County Sheriff’s Department.

Senator  Melcher. What authority  are you saying th at  the sheriff of 
Big Horn County has on the reservation ?

Chief Howe. Of the 2.28 million acres of land on the reservation 
there, I  think approximately h alf  of it is deeded land belonging to non- 
Indians at  this point in time. He has full enforcement on that land, any 
deeded land that happens  to be with non-Indians.

Senator Melcher. I  don’t th ink  the Crow Tribe is saving the sher­
iff’s office, under existing law, has any authority over an Indian on the 
reservation.

Chief H owe. Over an Indian, no. Over non-Indians, yes.
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Mr. Bear Don’t Walk. I t seems to me that some of the confusion is 
tha t S tate jurisdiction, as far  as criminal matters are concerned, stops 
at the  reservation boundaries. That , of course, is not true, and held by 
very old cases. Draper, McBratney, et cetera, held that as long as the 
victim was a non-Indian, tha t the State could and does prosecute and 
take jurisdiction over those matters.

Senator Melcher. All r ight . What about an In dian  offense against a 
non-Indian ?

Mr. Bear Don’t Walk. An Indian offense against a non-Indian?
Senator Melcher. On the reservation.
Mr. Bear Don’t W alk. I f  it  falls within the major crimes, then, 

of course, it should be prosecuted by the U.S. Attorney and go to *
Federal court.

Senator Melcher. Should or must ?
Mr. Bear Don’t Walk. I said, should.
Senator  Melcher. Now, do you envision, Urban, a si tuation where *

it would not have to come to Federal court ?
Mr. Bear Don’t Walk. No; not necessarily, and all, perhaps, do 

not. I t depends on whether or  not the U.S. attorney will take it up. I f 
they will, then that  falls within  major crimes. If  the U.S. attorney, 
and tha t is why we mentioned it in our statement  in regards  to work­
ing in tandem, then it is generally relied upon the tribal court to pros­
ecute as a misdemeanor. We can prosecute. We are limited to 6 months,
$500, or both. So th at is where we see them working in tandem.

Senator Melcher. Urban, I know this is confusing, but I want to 
get it on the record, and I want  your testimony on this point on the 
record. Where the alleged crime is a non-Indian against an Indian, you 
are not contending in any way that  that has anything to do with State  
jurisdiction, are you?

Mr. Bear Don’t Walk. Yes; I am. I would make th at contention.
Senator Melcher. Would you?
Mr. Bear Don’t Walk. I think tha t should be subject to pros­

ecution—
Senator Melcher. Well, we will ask the U.S. attorney the same 

question.
Mr. Bear Don’t Walk. I  think that  should be subject to the prosecu­

tion by the State of Montana, Big Horn County. I  do not think they 
make any distinction with regard to the victims, whether or not they 
be Indian or non-Indian. That could also constitute a Federal crime.

Senator Melcher. The Justice Department feeling, which is rather  
new, is that if there is a threa t to the person or the property of an In­
dian by a non-Indian, that it could be tried under State jurisdiction.
This is. as you well know, under litigation  ri ght now and has not been *
resolved. I  do not want to  put words in your mouth. I  thin k you know 
that theory, do you not. Urban ?

Mr. Bear Don’t Walk. I  am not familiar with  the  case, no.
Senator Melcher. I am advised by these at torneys tha t it is under 

litigation now, and it is a ra the r new theory on the p art  of Justice.
Mr. Bear Don’t Walk. Then if it is up in the  ai r, none of us have 

a very definitive answer.
Senator Melcher. That is true .
Mr. Bear Don’t W alk. It  seems to me tha t the answer in regards  

to those so-called victimless crimes—when Alex posed the question in
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rega rd s to gam bling—my  un de rst an ding  is th at  there  has  been some 
prosecutio ns which  have  occurre d on In di an  res erv ations via the  As ­
sim ila tive Crim es Act, which is br ou gh t in to  pl ay  bv the  General 
Crimes Act,  1152. We th in k the  State  of  M ontan a has been very re a­
sonable  about th is,  bu t, if , in fac t, th ere  is a h an dy  spe cial  m ag ist ra te’s 
co ur t loca ted qui te close to  t he  reservatio n, the n we feel th at  it  is  i m­
pe rat ive  upon  them to come in and  prosecu te. Th is  would be the  U .S.  
at to rn ey  under F ed era l law.

Se na tor Melcher. Urb an , we are  going  to cor rec t som ething here . 
We  are  g oing to make it  s tr ai gh t in ou r record , a nd  I  h ope we c orr ect 
yo ur  impression.

Alex has  been sayin g th at , and  we are  g oin g to  t ry  t o make it clear, 
th a t th is bill  does no t change  wha t the  ex ist ing  sit ua tio n is, and it 
does no t—as you imply  ri gh t now, or  Alex h as im plied—set up a d if ­
fe rent  situa tion th at  changes  the law on th at . I t does no t change th e 
law.  U nd er  som eth ing  th at  real ly is a m ajo r crime and should be before  
the Fe de ral  cou rt, it  prov ide s th at  some pr el im in ary procedures can 
tak e place.  Se tti ng  a  b ail , fo r instance, cou ld tak e plac e under the  j u ­
risdic tio n o f the mag ist ra te , but i t does not br ing a m ajor  crime  be fore  
the  ma gis tra te.

Th e Crow  Trib al  C ou rt,  a ft er  Oliphant., re al ly ha s no au thor ity  over 
non-Ind ian s, and  Alex an d Chief  Alv in Howe are  seeming to say  on 
the  one hand that  the re is some lack of  en for ceme nt;  and on the othe r 
hand , it  is not  so bad. But  the  fac t rem ains t hat  af te r Oliphant, th ere  
is no t any  ques tion  bu t wh at  you can no t br ing a no n- Indian  in to  a 
tri ba l court. So to  sug gest, firs t of  all,  wh at  you need  is more money 
fo r the  U.S . att orney to  become more active is one thi ng , in majo r 
crim es, bu t rea lly  th is  does no t get to the  basic  po in t of  the Ol iph an t 
deci sion  th at  you can no t pu t a non-Ind ian  into tr ib al  court.

So then, Alex  gets to  th e point. He  sugges ts an othe r dele gation of 
au th or ity  by Congress , but  he clari fies this , which, as I  u nders tan d the  
Ol iphant  case, is t he  sum an d substance  o f it. I t  says, “Well. Congres s 
has nev er given th at  au th or ity to a pr iva te court , an d so the re is no 
such  au thor ity .” So th is  b ill  is an att em pt  to del ega te some au tho rity.

Now,  if  th is is no t the  ri ght way to get  at  it, th at  is one th ing , bu t 
we wan t i t clearly  unders tood  that  w ha t thi s bil l does is to  g rant  some 
au th or ity to a special mag is tra te  t o uti lize, wi tho ut confusion, a sher­
iff’s office, or th e c ity  police like  in the case of  W ol f Po in t, or the BIA  
officers, or  the tri ba l police, and t o see t ha t law  and  o rder  has a chance.

Now.  Alv in, you have stat ed  the case ra th er  well. The episode was 
sta ted by Caroll G ra ha m : no th ing much is done on the  school grounds. 
You  say, “Well, you only hav e one sh eri ff’s officer cove ring a ll the res ­
erv at ion down in Bi g Hor n Co unty.” Well, the y do not have  too much 
au th or ity any way in some instances. They are  not doinsr much,  and  
you  say  you lack  au th or ity  in some instances . So it is fa lli ng  between  
the  cracks.  We do not t hi nk  it  ou gh t to.

Th ere may  be bett er  ways  a t ar riv ing a t th is  th an  w hat we h ave pr o­
posed in thi s bi ll.

Mr . B ear Don’t W alk . I f  I  may. Senator?
Se na tor Melcher. Yes. L et ’s go ahead  on th at basis.
Mr . Bear D on’t W alk . I  am not too sure  th at  I  wou ld be satis fied 

wi th  the  cate gorical  answer th at  no, ass imila tive crim es are  not  a 
problem. I  th ink  tha t prob ab ly  needs to  be looked  into . Yes, we In di an
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people are confu sed. Als o, the Fe de ral  jud ges  are  confused, and also, 
the city att orn eys are  co nfused . It  is very difficult . If , in fac t, the bil l 
does not change  a ny th in g as  fa r as pr osecut ion of n on -In dia ns , then  we 
are  say ing , “Why no t enfor ce  the  law ins tead of  se tti ng  up  a spec ial 
court  ?” I t seems to me th a t th is  court becomes too hand y fo r prosecu­
tio n of  I nd ian  people, an d it  seems clear th at  In dia n people are  g oin g 
to be prosecuted as de fend an ts wi thin th at  c ourt, an d th at  i s ou r con­
cern ; the efficiency, i f y ou will , of s et tin g u p an ad di tio na l cou rt, if,  in  
fact?—and  In dian  peo ple  do not  cry  too lou dly  on some of  these 
th ings —if  the  U.S. at to rn ey , fo r wh ate ver  reason , is no t pro sec uting 
wh at  should be a m ajo r Fe de ra l crime, the re  is a ce rta in  pric e t hat  has 
to be p aid  for self -go ver nment .

We do not,  in  essence, wan t a  police  sta te. We do no t wa nt coun tless  
F B I people on the  res erv ation . We do no t wa nt  anoth er  Pine  Ridge-  
Og lala typ e s ituation . C er ta in ly , t he  enfo rcement cou ld be  a lmost pe r­
fected. The  enfo rcement cou ld be the re. There  could  be add itio na l law 
enf orcement  officers, a nd  I  th ink there is a ce rta in  pric e fo r self -gov­
ernment. Thus  far , we h ave been wi lling  to  p ay  i t, since  th e U.S. Con­
gress said  we were no t cap abl e of ha nd lin g major  crim es back  in the  
1880’s, as Mr. La fo rge ha s mentioned. So if  it  cha nges now, the only 
change  I can see in an alyz ing th is for  qui te a wh ile  is t ha t it  is goi ng 
to become more hand y an d perha ps  m ore In di an  peo ple  w ill be pro se­
cuted  un derne ath  these la ws  which we all  a dm it we do  not understand.

I f  t hat  could be cla rif ied , or  if  i t should  ap ply to ju st  n on-In dia ns,  
th at  wo uld be a dif fer ent p osit ion. Bu t at  th is po int , if  th e non- Indian  
An glo  justice system, if  they  are going  to  ta lk  about the law,  wr ite  
beau tiful  laws on books,  ge t revised codes in Mo nta na, Un ite d State s 
Codes, if they  are  n ot  g oing  to  enforce th at , the n we th ink the  logical 
step in Oliphant says  th at  Congres s can not enforce th at  in In di an  
trib es. We th ink th at  is a logical step.  Ta xp ay ers’ d oll ars  go down to 
he lp run the  Crow Trib al  Police De partm ent an d Crow Tr iba l Cou rt.

Sena tor  Melcher. Urb an , I do n ot th in k th is is a q uest ion of resto r­
ing , by an act of  Congress , th at  au thor ity  to an In di an  tribe  over a 
non-Ind ian . I t seems t o me th at  Oliphant h as sa id th at  that  a utho rit y 
nev er exis ted by an act  o f Congress and th at  i f it  i s goi ng to be there,  
it  ha s to  be an act  of  Congre ss. Is t hat  corr ect  ? D o you r ead  it  the  same way?

Mr. Bear Don’t W alk. Tha t is how I  read  it.  N ot  nece ssar ily restore  
it, h ut it could  be plac ed th ere . We are  looking at  tha t.

Sena tor  Melcher. I f  you agree  th at  there should be an act  o f Con­
gre ss on this , then the quest ion  comes u p : “Wh at  k ind of  an a ct o f Con­
gre ss do you wan t ?” Th is  is j us t one proposal. Specifically, w ha t would  
be the  act of Congress  th a t you  would recommend  ?

Mr. Bear Don’t W alk. I  th in k it would be—i f we are  ta lk ing 
spec ifica lly about the  Crow  Tr ibe —to allow the Cro w Tr ibe  wi th its  
self -governme nt, inhe rent  pow er of  self -go ver nment , t o hav e j ur isdic­
tio n of  any  persons who come wi thin the  res erv ati on  boundaries; fo r 
criminal matter s, fo r th e pro tec tion and we lfa re  of  the society down 
the re,  the  p rotect ion  and  po lice  pow ers o f the  Crow Tribe. I th ink th at  
should  replace it.

Senator  Melcher. Y ou th in k it shou ld be enac ted  ?
Mr. Bear Don’t W alk . I  would  l ike to see th at  e nac ted, certain ly.  I  

th in k that  is an alt erna tiv e. Whe the r or  no t th is  is the time and the
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cong ressiona l fee lin g in reg ard to In di an  p eop le—I  thi nk  we have the  
same concerns in rega rd s to why  the  blac ks are  riot ing in Miami an d 
Chattano oga. We  q ues tion  some of the  jus tice . We  h ave  th e sam e con­
cern s, and I  th in k it  was  especial ly im po rta nt  in reg ards  to the a tt i­
tud es th at  a m ag is tra te  ho lds again st In di an  peop le. I  t hink  i t is ve ry 
im po rta nt , very  im po rtan t in reg ard s to the  process the y go to select a 
ILS. Sup rem e C ou rt ju dg e or any  o ther  judge . I  t hi nk  th ey have  to  be  
examined very  closely.

Sena tor  Melcher. I  w ill make the same com ment I  made th is  m orn­
ing , and that  is t hat  w ha t we hav e i s n ot  s at is fa ct or y; the s itu at ion we 
have.  I  do not believe th at  it is very prac tic al to have an offense bv a 
no n-Ind ian  in such  a sit ua tio n as W olf Poi nt  be tri ed  in the tr ib al

* court  at  Poplar.
Mr. Bear Don’t Walk. May I  ask why ?
Sena tor  Melcher. B ecau se the  vas t m ajor ity  o f the  people in W olf 

Po in t are  non- Indian s, a nd  that  is the  sit ua tio n that  we face.
* Mr. Bear D on’t W alk. S ena tor , I  come to th is  cou rt, and I  h ave a 

gr ea t dea l of respect for it.
Senator  Melcher. Th ey  have  a city police court . They have th ei r 

own. They are  und er  S ta te  jur isd ict ion ove r a gr ea t amoun t, an d I  do 
no t th ink your rec ommenda tion  will  sell. I  do no t th in k it  will  wash, 
an d I  am wonder ing  wh eth er—if  my a ssessment is co rrect—this system 
is a help.

Mr. Bear Don’t W alk. W ell, I  go across the str ee t to State court , 
and I have a g reat  deal of  respect f or  Jud ge  Luedke a nd all the  ju dges 
th er e;  Ju dg e Wilson. I  have a gr ea t deal  of  respec t. I  am wondering  
why —why  is i t d iff eren t when a non -In dian  is su bje ct to  si tt in g before  
an In dian  tri ba l ju dg e?  That  is  m y question. Po lit ical ly  imprac tic al?  
Mavbe th at  would sum it  up.

Se na tor  Melcher. W ell , if  you mean th at  in its  bro ade st sen se; in 
th at  the peop le in an area  ought to have the au thor ity , as much as 
possib le, to  work ou t th ei r own sort o f system of  jus tice which wi ll w ork  
fo r them, I  will s ay yes, poli tically imp rac tical.

Mr. L aforge. Sen ator , may I  elab ora te a  lit tle  fu rthe r?
Senator  Melcher. Sur ely .
Mr. Laforge. I f  you recall,  a couple of  years  ago.  I  testif ied before  

a Senate select com mit tee , o f which I th in k vou are  a m ember , on th at  
tr ib al /S ta te  com pact  bil l. We have  som eth ing  sim ila r goi ng on here  
in the  State  of  Montan a. We have a leg islative  body th at  has  been 
meeting with  dif fer ent people, and  I  went to  some of  these meetings . 
We are working th is ve ry  are a. But  the  dif ficul ty is in  ju ris dic tio n t hat  
we ju st  cannot get toge ther  on. I  see th is th in g wo rk ing down th e road, 

9  yea rs, maybe 5 t o 10 ye ars . Bu t fo r the  time  being,  I  do not  see how
it  is  goin g to  w ork: th is  m at ter o f j ur isd ict ion,  and  I  bel ieve t he Mo n­
tana  I nt er tr ibal  Po lic y Bo ard  has also en forced  th e same s tand .

In  fact , r ight  on the  local level, we ca nnot even w ork  with ou r cou nty  
att orneys  and  cou nty  police officers. W her e we have  aca dem y-t rained  
police officers, and  on the oth er side, they  do not  have th at  t ra in in g at  
a ll ; then they  say ou r police officers are  n ot  well tra ined . We now hav e 
a ma ndate  tha t ou r poli ce officers have to go to the  police  ac adem y fo r 
a  12-week course. Then du rin g the  weeks, the y have  in-se rvice
trai ni ng  con tinu ous ly, and we have  a very superb police de pa rtm en t 
an d very st rea mlined judicia l system.
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Senator Melcher. You were refer ring to the Montana Inte rtri bal  
Policy Board; the ir position on what ? The cross-deputization ?

Mr. Laforge. No. The law enforcement part, yes.
Senator Melcher. Well, we were advised this morning tha t the 

Montana Inter triba l Policy Board endorses th is bill as a proper step.
Mr. Laforge. This bill here ?
Senator Melcher. T hat  is what we were advised by—whom, Caleb 

Shields ?
Mr. Bear Don’t Walk. Yes. Caleb Shields did say that, Senator, 

and for the record, since we have taken an adverse position and we do 
not endorse the bill, I  th ink we should withdraŵ  the support given on 
tha t bill. I do not know whether or not  the Crows were in attendance 
when the Montana Intert ribal Policy Board took that  up, but I was 
not aware of it, Senator.

Senator Melcher. Yes; but this bill is different than cross-deputi­
zation because we believe, as it exists now, u nder cross-deputization, 
you would still have the same problem-----

Mr. Laforge. I understand that, sir.
Senator Melcher [continuing]. Tha t this b ill seeks to correct. Th at 

is, to provide the focal point for the minor, the misdemeanor, the Fed ­
eral misdemeanors to be brought before a magis trate for action; and 
the authority of t ha t magistra te to utilize the services of all the law 
enforcement agencies available to carry out, issue citations or serve 
citations, issue citations  or subpenas or warrants or what-have-you. So 
cross-deputization would not, in effect, perform what we think is the 
key role of this bill under the Federal special magistrate.

Did you have something more, Alvin ?
Chief Howe. Yes, Senator. I think one of the areas—and I do not 

know how clear it  has come out here—but one of  the main objections 
the Crows have to this  bill is the fact that under the bill, it is not clear, 
but it indicates tha t India ns will be taken into Federal magistrate 
court.

Senator Melcher. In  a case involving an Ind ian with a non-Indian, 
but not an Indian with  an Indian.

Chief Howe. OK. I  th ink that  the main objection the Crows have to 
this bill is the fact that  we do already have our own laws, and we are 
also subject to Federal law. I f a Crow goes off the reservation, for in­
stance, he is then subject to Sta te law. So, this pu ts us under three d if­
ferent  jurisdictions that  we are subject to as members of the United 
States. The reason tha t the Indians are still cry ing and smar ting about 
the Oliphant decision is due to the fact th at the non-Indian is not sub­
ject to those three laws as we are. They can come on our reservation 
and do pre tty much what they please and get away with it. We cannot 
take them into court. Now, under tha t basis, I , for one, would be, if  
it is clarified to where a non-Indian only could be brought into the 
U.S. magistrate court, then I think I would have to say it  is a good 
thing. But to subject India ns to more courts to do the same job tha t 
we are doing now in ou r own court, I think, is a waste of money.

Earl ier this morning, I heard you say tha t a Federal magis trate 
would get something like $48,000 a year. My figures show th at for the 
State of Montana alone, jus t for magistra tes, tha t is $336,000. Tha t is 
not counting the magistrate support staff, court clerks, what-have-you, 
tha t are going to have to be put under him to  enforce these court deci-



sions. Why not put some of that  money—that  $336,000 tha t you are 
talk ing about in the State of Montana alone—toward  extending this 
thin g and making a study out of it and see if we cannot bring it around 
to where it  would be more to a benefit over the next 5 years ?

Senator  Melcher. Did you say a study ?
Chief H owe. Yes.
Senator Melcher. I  want  to put this in the right context. F irs t of 

all, we do not know—and we have had discussion about this here this  
morning. We are glad  to have  your point of view on it, too. We do not 
know whether one magistrate , full time, could handle one reservation 
or whether it could be spl it between two reservations. We do not 
know whether in each instance it would be a full-time magistrate. 
W’e are researching it. We are asking for  comments. We do not know 
whether it should be a full-time magistrate, but I think  in all fa ir­
ness tha t when you test ify as you have already testified for the 
Crows—as Alex has—where we ought to have better enforcement 
which would mean more U.S. attorneys or more FB I or more U.S. 
marshals, that  either way, you should realize tha t you are asking for 
quite a bit of money. I would dare say that  if you are talking about 
more U.S. attorneys, more U.S. marshals, more FB I, you are talking 
about more money than  what we are talking about in this instance.

Bu t we are not sure whether  this should be a full-time magistrate 
for the Crow Reservation or whether it should be pa rt time or whether 
a ful l-time magistrate should have two rese rvations; such as split the 
time between Northern  Cheyenne and Crow. We are searching for 
suggestions on that. So on the money part of it, I do not think tha t 
we are going to spend any more money this way, i f we go into it, than 
if we would try  to pursue it through more U.S. attorneys  and more 
Federal judges, too, as far as that goes.

Mr. Bear Don’t W alk. Senator, could I  make one final comment?
Senator Melcher. Yes.
Mr. Bear Don’t Walk. I did get somewhat concerned, and al­

though perhaps it was not explicit, in regards to the functions and 
duties of a magistrate. I unders tand the importance of a prosecutor. 
Prosecutors have a great deal of experience, and I hope that we are 
not even th inking about the U.S. magistrate, if, in fact, this bill goes 
through, acting in tha t capacity. There is no way that  a Federal 
magist rate, which I  would assume would be a judge, who has to deter­
mine g uilt or innocence, should in any way deal with things outside 
his courtroom that  w’ould constitute a case against any individual. 
I was concerned about tha t because we are talk ing about saving 
money, or at  least not spending money. But justice is very expensive, 
and I think we realize tha t, not only in our Federa l system, but we 
are also starting to realize tha t in our triba l system. That  is also 
probably true in the State system.

When the 1968 Indian Civil Rights Act was passed Senator Sam 
Erv in said that Indian people, vis-a-vis thei r tribal governments, 
should have all the right s tha t non-Indians enjoy, vis-a-vis the U.S. 
Government or vis-a-vis the State government. When it came to 
appointment of attorneys for  indigents, he said:

Yes, you Indians  can have att orneys  to defend you in tri ba l court . As a ma tter 
of fac t, you should. But  you ar e going to have to pay for those atto rney s 
yourselves .
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Now,  it seems to me th a t we got ra ther—I  do no t wa nt to use the  
word “ch eap”—pen nypin ching , perha ps,  when it came to th at  righ t 
as fa r as India ns  are  concerned. I hope  I  am not  he ar ing that , no r do 
I say  we are, in reg ard s to uti liz ati on  of pro sec uto rs who can wash 
out  cases and save money in  many  cases if  the y dec ide no t to  prosecute . 
We  are  not ge tting  mag ist ra tes  to even th ink abou t the  prosecu tion  
end  because they have to  be fa ir  and  im pa rti al.  Th ey  have to ren der 
just ice.

Tha nk  you.
Se na tor  Melcher. No, U rb an , the  b ill does no t say  or  im ply  in any  

way  th at  ma gis tra tes  be prosecutors . Tha t would defea t the  whole 
purpo se,  as you pointed out .

An ything  more,  Ale x?
Air. L aforge. One las t question, Senator . Our  Crow Fai r star ts  

Th ursday . I f  your  busy sche dule allow s you to  come on down and  
spe nd a day  with us, we wou ld be delighted to have  you.

Se na tor  Melcher. Th an ks  a lot fo r the  invit ati on .
Our  nex t witness is Ro be rt O’Lear y, U.S . at to rn ey  fo r the  Di str ic t 

of  Montana.

STATEMENT OF ROBERT T. O’LEARY, U.S. ATTORNEY FOR THE 
DISTRICT OF MONTANA

Mr. O’Leary. Th an k you very much,  Sen ator.
I  ha dn ’t an tic ipa ted  be ing here  today. I  was in  Seatt le over the  

weekend, and  I flew in th is  morning. Bu t I  had prep ared  th at  stat e­
ment to be su bmitted to the Senate c omm ittee  in  connect ion with your  
Senate bill, and  if  you would  like,  fo r the  record , I  could read it  now, 
Se na tor , or we could pas s throug h it and begin questioning .

Se na tor  Melcher. Well , I  th ink it would be he lpfu l if  you would 
rea d your  test imo ny,  because we have  not had a chance to look at  it  
yet.

Mr. O’Leary. Al l righ t.
I am pleased to acc ept  the inv ita tio n of  Se na tor Jo hn  Melcher, 

chair ma n of the Selec t Com mit tee  on In di an  Affai rs,  to submit  th is 
sta tem ent on beh alf  of  t he  U.S . at to rney ’s office in  Mo nta na  concern ­
ing  S. 2832.

Th ere  are ap prox im ate ly 42.000 enrolled mem bers  of  the 7 In dian  
tribes who have  res erv ati on s wi thi n the  St ate of Mo ntana.  One tribe , 
the  Flath eads , elected St at e criminal jur isd ict ion a numb er of yea rs 
ago  and are not pre sentl y affected by gen era l Fe de ral criminal  ju ri s­
dic tion. They have  ap prox im ate ly 6,000 enrolle d members.

W ith  respect to  t he  ot he r trib es,  a lar ge  numb er do not live wi thi n 
the  ex ter ior  bou ndaries of  the  tri ba l reserv atio n, although the y are  
enrol led  members.

The FB I has  investi ga tiv e jur isd ict ion  of  offenses  under tit le  18 
of  th e U ni ted  S tates Code , and  th is includes the v iolations of  18 IT.S.C. 
1151 throug h 1165, as well  as vio lations of  the  Assim ila tive Crimes 
Ac t, 18 U.S.C. 13.

The U.S . at to rney ’s office h as prosecutive  dis cre tion wi th respect to 
all offenses which may be vio lations of  the above sections. As of 
Ju ly  15,1980, there was ap prox im ately  200 c rim ina l cases a nd ma tte rs 
pend ing  in the  office. It  is est imated th at  between 60 and  70 percen t
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of the criminal cases and matters handled during the year involve 
crimes on the Indian reservations.

The concept of special Federal magistra tes on Indian  reservations 
with jurisdiction over minor Federal offenses is very interesting. The 
testimony and statements submitted a t the hearings  on this proposed 
legislation may establish a need for such magistrates.

In Montana, there are presently Federal magistrates serving ei ther 
on or adjacent to each of the six Indian reservations. These magis­
trates have authority to conduct trials  of minor  offenses in conformity 
with 18 U.S.C. 3401 and, additionally, the magistrates in Great Falls  
and Billings have greatly expanded authority  in both criminal and 
civil cases. A copy of the order of the court dated November 23, 1979,

• is attached hereto for the committee’s information.
Following the Supreme Court decision in Oliphant  v. Suquamish  

Tribe, 435 U.S. 191, which held that triba l courts  do not have jurisdic ­
tion over non-Indians , our office became quite concerned over the ef-

* fects of this decision on law enforcement and the prosecution of minor 
offenses by non-Indians against Indians on the reservations. Prio r to 
Oliphant, only one tribe  in Montana had attempted by ordinance to 
subject non-Indians  to tribal court jurisdict ion, but in reality, local 
county or city law enforcement authorities investigated and prose­
cuted offenses by non-Indians against Indian persons, property, or 
tribal  interests.

Offenses committed by non-Indians  against non-Indians on India n 
reservations are within  the exclusive jurisdiction of the State. United  
States  v. MeBratney, 104 U.S. 621.

Minor offenses and those other crimes not specifically set out in 
18 U.S.C. 1153 commit ted by In dians  against India ns are within the 
exclusive jurisdiction of the tribal courts.

Since the Oliphant  decision, supra, there has been no change in the 
handling of minor offenses by State and local authorities in cases 
where the defendant is a non-Indian and the crime involves Indian 
persons, property , or triba l interests.

The question of  whether or not the Federal  Government has exclu­
sive jurisdiction over such offenses committed by non-Indians on the 
reservations has been the subject of intensive study by our office and 
the Department of Just ice since the Oliphant decision. On March 21, 
1979, John Harmon, Assistant  Attorney General, Office of Legal 
Counsel, provided an opinion to then Deputy Attorney General Ben­
jamin Civiletti, which in essence concluded tha t the States, not the 
Federal Government, have exclusive jurisdiction  over those crimes by 
non-Indians tha t do not pose a direct and immediate threat to Indian  
persons, p roperty , or triba l interests, and that  the States have con­
current jurisdiction with the Federal Government over offenses com­
mitted bv non-Indians tha t do involve a threat to these Indian  inte r­
ests. A copy of that opinion is attached hereto.

As far  as Montana is concerned, the foregoing opinion merely re­
affirmed the policy which had been followed for a number of  years, 
at least back into the early 1960’s when I was an assistant U.S. 
attorney.

Jurisdiction of special magistrates under the proposed legislation 
would be limited to minor offenses committed by non-Indians against  
Indian persons, property , or  tribal interests, and in Montana at least,
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ju ris dict ion of those offenses is alr ead y concurr en tly  vested in the  
St ate a nd  Federal  governments.

I  have no doubt t he re are  a nd  have been cases on al l In di an  r ese rva ­
tio ns  which should hav e been prosecuted  in ei ther  tr ib al , Sta te,  or 
Fe de ra l cou rt and were  not. The reasons are  many, an d I  am sure  
some would say, inc ludin g dec lination  jud gm ents made by my office.

Th ere h as been a very s ign ific ant  imp rovement  in th e quali ty of law 
enforc ement  on the  res erv ati on s in rece nt years. However , the  ma jor  
problem in cases f al lin g th ro ug h the  crack s is no t, in  m y opin ion,  due 
to inadequacie s in th e prese nt tri ba l, Sta te,  and  F ed eral  c our t system s, 
bu t ra th er  to the  need for mo re tra ined , pro fes sional  law  enforcem ent  
officers on the  t rib al,  local,  an d Federal , B I A level, an d more  effec tive 
coo peratio n between them a nd  al l prosecutors.

I t  is un fortu na te,  in my opinion, th at  all  minor offenses  c omm itted  
by ei ther  Indian  or  no n- Indian s on the  res erv ations could  not be 
ha nd led by a s ingle spe cial  m ag ist ra te  us ing  the co mbined  resources of 
the tribe , Sta te,  and  local and BIA  officers and  a local prosecutor. I 
believe thi s would result  in  more effective inv est iga tio n and  prosecu­
tio n of  those offenses which  most imm ediate ly tou ch the lives of most  
res idents .

I  agree with the  a ims  a nd  purposes of  S en ato r Me lcher’s bil l, bu t I  
do believe th at  in Montan a, those  aims  and pur poses  are  pre sen tly  
be ing  served  b y the ex ist ing tri ba l, Sta te,  and  Fe de ral court  systems,  
includ ing t he present ma gis tra tes .

Se na tor Melcher. W ell , Ro bert, I  h ave  some q ues tion s here  to  pr o­
pose and ask of you.

"What a re the  cur rent  a rr es t au tho rit ies  of tr ib al  police ?
Air. O’Leary. The prese nt ar rest au tho rit ies  of the tri ba l police are 

lim ite d to the a rre st of In dia n persons, and  th ey do no t ha ve au thor ity  
to  a rres t non-I nd ian  perso ns unless they are  cros s-depu tize d with the  
loca l county  where t he  res erv ati on  is located. Now,  t h a t does occur in 
some lim ited instance s, b ut  th ere has  not been, to m y know ledge, w ide ­
sp read  cros s-depu tiza tion  betw een tri ba l police  an d the local deputy 
she riff s and  t he city  police where c ities are loca ted on t he  rese rvat ion.

Se na tor Melcher. In  t he  case of  cro ss-dep utizat ion  where the tri ba l 
police officer would have  aut ho ri ty  to a rre st a non -In dian , where would 
the  ar re sti ng  officer br in g th at  no n-Ind ian  to cour t?

Air. O’Leary. The  no n- Indian  person pre sen tly  goes to the  just ice 
of  the peace when he is ar reste d by the  local au tho rit ies . Or , where 
cross-dep utizat ion  exis ts, by  the  In dian  tr ib al  polic e, brou gh t befo re 
the jus tice of  the  peace, and  in some cases where coo peratio n exis ts be­
tween the  In di an  tr ib al  police and  the  local au thor iti es , the  In dian  
police officer signs a c om pla int  b efore the jus tice  of the peace to br ing 
th at  pe rson  to the ju stice c ou rt.

Se na tor Melcher. W ha t au thor ity  does the I nd ia n police officer have 
to  ar re st  a no n-Ind ian  fo r a Fe de ral  offense?

Mr.  O ’Lexry. O rd in ar ily , th e t rib al officer does not  ha ve the ju ris dic ­
tio n t o arre st a no n- Indian  f or  a tri ba l offense.

Se na tor Melcher. W ha t abo ut a Fe deral  offense ?
Afr. O’Leary. F or  a Fe de ra l offense, corr ect.  I  wil l sav  t ha t it  does 

ha pp en  in qui te a few cases, because o f the  lac k of  the  presence of ei ther  
a B IA  officer or an F B I agent in the area when th e offense is com­
mi tte d. Usual ly, then, the  person  is held  by the  tr ib al  police with the



trib al court system, pending  the arrival of  the F BI o r the BI  A to con­
duct the investigation and determine whether or not the elements of 
offense that occurred should be prosecuted, and usually in the Federal 
court a t the distr ict cour t level.

Senator Melcher. Do you think it is clearly authorized for the 
trib al police officer to do just what you have described ?

Mr. O’Leary. When we are speaking of arresting  a non-Indian for 
a Federal  offense, I do not think it is clearly authorized. It  does 
happen.

Senator Melcher. So in that regard, this bill would be helpful ?
Mr. O’Leary. In tha t regard, the bill would be helpful.
Senator Melcher. Because, despite the presence of the Federa l 

magistra te or the broadening of the Federal magistra tes in Judge 
Ba ttin’s court, clearly, there is no clear authority for the tr ibal police 
officer in case of a non-Indian to do as you described ?

Mr. O’Leary. That is correct.
Senator Melcher. Now, the BIA  police officers, of course, have a 

littl e broader authori ty, do they not ?
Mr. O’Leary. Yes. They have arres t authority  over Indians  and 

non-Indians who commit Federal violations on the Ind ian reservation.
Senator Melcher. Now, in the case of offenses committed within an 

Indian reservation by non-Indian against Indians, would the sheriff’s 
office have authority ?

Mr. O’Leary. Yes.
Senator Melcher. And, by Indians against non-Indians  ?
Mr. O’Leary. No.
Senator Melcher. No. So th at this bill, then, would be helpful in 

tha t regard?
Mr. O’Leary. Senator, I may be misreading the bill, and if I do, I  

am sorry, but i t is my understanding t hat  the  bill only addresses those 
situations where non-Indians  are committing offenses against Indians, 
and the  bill would address  itself to the  jurisd iction  of the magistrate’s 
court in those instances only, not where the Indian is committing an 
offense against a non-Ind ian, which is a minor offense.

Senator Melcher. We think  it applies to tha t situation. It  is in­
tended to apply to that situation. We do not mean to have any sugges­
tion on that portion of the language.

Mr. O’Leary. I  may be misreading it  because I read it  very care­
fully  to determine if that  was the intent of it, and if so, I  do believe 
there is a problem because of tribal sovereignty, the Indian person 
committing the misdemeanor or the minor offense.

I also believe it is covered, perhaps not adequately in practice, but at 
least in theory, under the Assimilative Crimes Act.

Senator  Melcher. You think  it  could be covered under the Assimi­
lative Crimes Act ?

Mr. O’Leary. Yes.
Senator Melcher. Now, as to the triba l and BIA  police and Federal 

officers regarding that, is it  necessary to confer Federal officer’s status 
to triba l police in order  to establish a Federal offense when such an 
officer is assaulted in the line of duty ?

Mr. O’Leary. Senator, I  don’t believe-----
Senator Melcher. Th at is a Pine Ridge problem.
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Mr. O’Leary. OK. I  do not believe it is a Federal offense presently 
for any individual to assault a triba l officer, at least if i t is-----

Senator  Melcher. Should it be ?
Mr. O’Leary. I think it should be, yes.
Senator Melcher. You think  it should be ?
Mr. O’Leary. It  is in the line of duty and his duty involves the en­

forcement of some Federal law, whether it is d irectly related to the 
Indian Reservation or Ind ian  persons o r not, if it has some direct 
relationship.

Senator Melcher. I do not think  our bill, as drawn right  now, 
addresses tha t problem, but we have a witness from the Oglala Sioux, 
from Pine Ridge, and we are a nticip ating  that he might make such a 
suggestion.

Should the establishment of Federal status be coupled with some 
training requirements or certification ? Well, I guess tha t is a rhetorical 
question. Of course it  should. Can you give us some suggestions along 
tha t line?

Mr. O’Leary. Are you speaking now of the Federal status for police 
organizations ?

Senator Melcher. Yes, Federal status, for triba l police.
Mr. O’Leary. I believe someone like Alex Laforge has testified tha t 

most, if not all, of the Indian police officers are required to attend the 
national police academy. I think the minimum period is 10 weeks.

My problem and concern, bo th now and in the 1960’s, was not nec­
essarily the quality o f tra inin g of the Indian police officers; i t was the 
fact that  they are subject too directly to the change in administra tion 
of the tr ibal  governments and do not have professional status. By that, 
I mean the permanent appointment, the retirement benefits, that a pro­
fessional police organization should have. I believe that  that , in and of 
itself, would give autonomy to most of the Indian tribal police orga­
nizations. They would function, at least in my experience, fa r better 
than  they do, and it is not a question of t rain ing; it is a question of 
being more autonomous, having an independence from the triba l polit­
ical system as much as possible.

Senator  Melcher. Tha t is helpful. We are glad to have your views on 
that.

The current policy seems to require the FB I investigation  and ac­
ceptance of a case by the U.S. a ttorney before a case is processed. We 
do not see that policy apply ing to, pa rk police, for instance, in Federal 
parks in regard to minor offenses. Now, what we envision or contem­
plate in S. 2832 is tha t t ribal and local or sheriff’s office police officers 
could take cases directly to the special magistrate’s court, and in minor 
cases, present the case informally through the police officer instead of 
going through this other procedure of the FB I and U.S. attorney’s 
office.

How do you view that? Do you view that  the proper  utilizat ion of a 
magis trate’s court ?

Mr. O’Leary. I do not rea lly have any great problem with the  con­
cept of that,  Senator. We do it  bv agreement with the National Park  
Service on the minor offenses, which are primarily traffic, public in­
toxication, minor drug use within the park. We do it in Flathead on
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the Flathead Reservation with respect to the In dian hu nting and fish­
ing violations, which are a violation of section 1165, and we tru st the 
judgment and discretion of the law enforcement author ities if the case 
is of a more serious nature  an d seems to have aspects to  it  that would 
require maybe some prosecutorial discretion tha t they will refer them 
to us.

I think  my problem with the whole idea is that  we went back through  
our records, and in my office, could only find one instance in approxi­
mately 3 years where a case had  been referred to us for prosecution 
of a minor offense before a magistrate under the Assimilative Crimes 
Act from an Indian reservation. We get no complaints whatever di­
rectly to our office, at least probably some tha t we do not get about 
lack of prosecution of minor offenses by either the State authorities or 
the BIA or the triba l police. So I  guess I will have to say I  do not 
have enough experience, strange as th at may sound, because we just 
simply do not get the complaints.

We know from listening to  some of the tribal officials that cases do 
fall between the cracks. The State does not handle them, for one 
reason or another, and neither does the tribe. They do not ge t to us, 
so I cannot really comment on what the bill would do, although I  have 
a feeling tha t—if I  am correct—that it only applies to the non-Indian 
violato rs; not to Indian viola tors; tha t there would be very few cases 
where it would be presented to a special magis trate unless things 
dramat ically  change.

Senator Melcher. Can you tel l us, and maybe you’ll have to supply 
statistic s for the record, the number of cases tha t were referred  to the  
U.S. a ttorney for consideration, the number prosecuted, and the num­
ber declined ?

Mr. O ’Leary. I do not have those a t my finger tips, but we do keep 
records on all matters and cases that  are referred to us and the declina­
tions tha t a re made. We keep a record of that. We also keep a record, 
of course, of the prosecutions and the results of the prosecutions, so 
I could supply that  to the committee. It  will probably take me a few 
days to assemble the information .

Senator Melcher. The record will be open for 14 days, and we 
would very much appreciate having  those.

Mr. O’Leary. What period of time would you like it  for, Senator ?
Senator Melcher. Fo r the pas t 2 years. I  th ink tha t would be long 

enough.
Mr. O’Leary. Yes, I am sure we can do that.
[Subsequent to the hearing the following informat ion was received.]

U nited States Depa rtme nt  of J us tice ,
United States Attorney, D istr ict of Mon tana ,

Butte,  Mont., August 22,1980.
Hon . J oh n  M elc her ,
Senate Office Building, Washington, D.C.

Dear Senator Melc her . In accordance with your request during my testimony 
before the Senate committee in Billings on August 11, 1980, I am enclosing 
the stati stics  on Indian cases during  the past two years.

I have noted the general reasons for dismissals but due to the fact tha t 
stati stics  on reasons for declinations were not separately kept until the De­
partment of Justice institu ted such a policy in November 1979 it would be a 
very time consuming effort to go back through every file and set out the reasons 
for declinations.
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However, in general prosecutions are  declined for  the  following reas ons :
(a)  Evidence insufficient.
(b) Referal to tri ba l an d/or  court juri sdictio n because offense not serious 

enough' to warra nt  felony prosecution.
(c) Pre-tria l diversion or other non-criminal  disposition.
(d) No federal juri sdictio n.
(e) Joint offenses and joint subjec ts and prosecution  authorized on 

majo r subjec ts only.
(f)  No substant ial  federal  inte res t served by prosecution  which includes 

these considerations :
(1) Federal  law enforcement pri ori ties  ;
(2) the natu re and se riousness of th e of fense;
(3) the dete rre nt effect of prosecution ;
(4) the  person ’s culpabi lity in connection wi th the  offense;
(5) the person’s histo ry w ith respec t to c riminal ac tivi ty ;
(6) the  person’s willingness to cooperate in the  investiga tion or 

prosecution of other s ; and
(7) the probable  sentence or other consequences if the person is 

convicted.
(g) Grand  Ju ry  testimony by witneses inadeq uate to jus tify  prosecution 

and thus declination ra ther  than submit proposed Indictment to Grand 
Jury.

Senator , I apprecia ted the  opportuni ty to tes tify  before the committee and 
if you should want any addit ion al information  please let me know.

Best regards,
Yours sincerely,

R obert T. O’Leary,
United, States At torney.

Enclosure.
Ind ian  sta tist ics  for the  Dis tric t of Montana from approximately  J une  12,1978 

to the presen t time a re as follows :
Prosecuted _____________________________________________________  154
Cases dismissed 1________________________________________________  60
No bills_________________________________________________________ 2
Tra nsfers  to other di st ric ts_______________________________________  7
Declined _______________________________________________________ 430

Total  ____________________________________________________  499
Cases pending__________________________________________________  66

Grand total, cases presented________________________________  719
1 Reasons for Dismissals  :

(1) Technical defects and re-charged.
(2) Defendant prosecuted on other charges.
(3) A number of co-defendants and 1 or more dismissed in retu rn for testimony 

and cooperation in trial of majo r subjects.
(4) Evidence not sufficient at  time of tri al to convict.
(5) Reversal on appeal.
(6) Deferred prosecutions (placed on probat ion for  a year and if successfully 

completed then  charge d ismissed).
(7) Pleas to lesser included offenses and dismissal of original charge.
(8) Witnesses fai l to appear at time of tria l.

Sena tor  Melcher. One m ore quest ion.  Con sid er ing the  ma jor  crimes, 
is there  any reason wh y a tr ib al  or  St ate inve sti ga tor should no t be 
able to  br ing a case di rect ly  to the  U.S . at to rn ey  ins tead of go ing  
throug h the  F B I ? As is so often br ou gh t to  ou r att en tio n, there is a 
delay,  wa itin g fo r the  F B I to ap pe ar  on th e scene? We have had, in 
th is  mo rning’s tes tim ony, at  least two or  thr ee  witn esses s tre ssing  th e 
delay,  wa itin g for  the F B I.  I  can assu re you, and  I  th in k you can  vouch 
fo r it,  too—you have he ar d ple nty  of comp lai nts  th at  th is is a long , 
time -consuming process when the  F B I is no t on the  scene and some 
of  the evidence is less t han  fresh  when collected.

Mr.  O’Leary. Well,  to  dir ectly  answer  y ou r question, I believe t hat 
the statute has  to  be changed because the F B I now has exclusive in-
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vestigative jurisdiction over ti tle 18 offenses unless Congress has vested 
concurrent  jurisdiction for  the investigation with other law enforce­
ment agencies or eliminated the F BI  from that investigative author ity.

Senator Melcher. We got a different impression from the March 
hearings, and if the statu te needs to be changed, would you recom­
mend that  i t be changed in such a format as we are proposing here in 
this bill?

Mr. O’Leary. Well, No. 1, while occasionally there is some delay 
before the F BI  agent arrives on the scene and begins his investigation, 
our experience really is that  the local tribal authorities, police officers, 
and BIA  officials and officers where that  is involved, do a good job 

v because of their training in preserving the crime scene, gathering
evidence, securing names of the witnesses. We do not find, a t least in 
our experience, and I would like to know of specific cases if there 
are some where there is a delay in prosecution of any major offense 

w because of a delay of an FB I agent getting to the scene.
We all know tha t the FB I has limited resources, limited resources 

in Montana. The major pa rt of their work in Montana is devoted to 
enforcement of the law on Indian  reservations. We also have, of course, 
a different situation now because of the Speedy Trial Act where we 
are not nearly as hasty to arrest,  unless it is absolutely necessary, and 
hold a person in custody because of the fact tha t under the Speedy 
Tri al Act, the time star ts running as soon as they are brought before 
the magistra te on a charge. So, unless the situation  is such tha t it 
demands that  the individual be arrested, held in custody, transferred  
to Great Falls, Butte, Billings, wherever, we prefer in most cases to 
make sure the investigation is completed with the cooperation of all 
three of those agencies and presented to us. We like to hold them for 
gran d jury  because then we know th at we have the case ready to  go, 
and when the indictment is returned, the time star ts running on the 
Speedy T rial Act, which, it puts us within a param eter that  the Sta te 
officials are not in. So, we cannot afford to horse around and get ready 
for the case afte r the arres t is made. Now, I am talking about the 
major  crimes. So we usually prefer, unless it is necessary, to go through 
the investigation.

I do not frankly find any problem with the BIA  police officers on 
the trib al level cooperating with the FB I agents. They have their  
problems, of course, from time to time, and they do not always agree

* on the way the investiga tion should be conducted, and they do not 
always agree with the results of the investigation and sometimes do 
not agree with our office. But, I  think it is pretty well known through­
out the State, Senator, tha t if there is a disagreement, upon prosecu-

• tion decision, that  the tribal officers, chief, BIA people, I  think, come 
to our office or the assistant, whoever it might  be, and ask him to re­
consider, take another look a t it, give them the benefit of some addi­
tional information or insight they may have, because we do not run 
a closed ship.

Senator Melcher. Well, mv question was more to the point of 
whether the FB I had to  investigate first, and testimony last spring in 
Washington was to the effect of whether or not the FB I had to inves­
tigate first, in the case of a major  crime, and the answer by Mr. Gow 
was tha t there was no such requirement.

Mr. O’Leary. I do not think so, either.
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Senator Melcher. That is the point. There is no requirement of 
investigating first?

Mr. O’Leary. Not that  I know of.
Senator Melcher. Then the question is would—getting back to my 

original question—would it be advantageous to have tribal  investi­
gators bring a case directly to the U.S. attorney without the presence 
of the FBI? I guess the answer to the question, then, or the answer 
you gave to that question, is still correct. In  your viewpoint, it is under 
existing statutes. The FB I would still have to be involved.

Mr. O’Leary. They would still have to be involved, I believe, and the 
way it works, in reality, is tha t the FB I, generally speaking—I ’m not 
saying in all cases—but generally speaking, works well with the locals. «
The locals do a large part of the investigation. Without them, the re 
couldn’t be any real enforcement of the Major Crimes Act on the In ­
dian reservations.

Senator Melcher. I t  is the local people th at  a re complaining, and *
they are not satisfied.

I have to say tha t a t least one or two State  district judges have told 
me that they feel th at on some of the major crimes such as rape th at 
the investigation is slow, and tha t many cases are never prosecuted, 
nor is a serious att empt made to prosecute, because they feel t hat  the  
collection of evidence will be very incomplete and tha t that is one of 
the major crimes t ha t is not being satisfactorily addressed under the 
curren t system. I suspect maybe you have heard it too, but I think it 
is rather serious tha t we get that  type of comment from district judges.

Mr. O’Leary. Senator, tha t may be true, but I have not had any 
distr ict judge call me, or  any member of an office tha t I  know of, and 
make such a complaint. In  a rape case, the most v ital period of time 
in the investigation is as soon as it is reported. Due to the nature of 
that type of case, the vic tim has to be examined, the evidence has to be 
secured, the witnesses who may or may not be available have to be 
interviewed almost immediately because of the fact tha t memories 
grow dim as the grass grows high. They are the toughest types of cases.
No question about it.

Senator Melcher. You understand, I  said distric t judges in the State 
judicial system.

Mr. O’Leary. I  see.
Senator Melcher. Not Federal.
Mr. O’Leary. I  have not had any of  them call me about rape cases, » 

either.
Senator Melcher. I t is not under thei r jurisdict ion so maybe they 

do not want to call you, but I know at least two who have taken the 
trouble to tell me about it. *

Mr. O'Leary. Sure.
Senator Melcher. The Crows have testified that  the State is not 

prosecuting crimes of non-Ind ians against Indians, yet the Justice 
Department is attem pting to say tha t tha t is a procedure tha t could 
and should be followed. What  are your comments on that ?

Mr. O'Leary. Well, Senator , that is the position o f the Department.
My view, of course, is tha t there is concurrent jurisdict ion and i f those 
cases, they feel, are not prosecuted, they should be reported to the BIA 
or to the FB I agents who are working the reservations. If  the cases 
have merit, we do not have any problems with prosecuting them under
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the Assim ilat ive  Cr imes Act , bu t they  sim ply  are no t being repo rte d 
to  us. Th at  is our view  on it , anyway.

Se na tor  M elcher. Tha nk  you very muc h, Rober t. I  very much ap ­
pre cia te your  coming  over here  to  t es tif y,  and I  th in k your tes tim ony 
has been m ost h elpful  to  us.

Mr. O’Leary. T ha nk  you. Senator.  I  wou ld like to  introduce  F ra nk 
Meglen, who is an  as sis tant  in my office here in B illings. F ra nk  is si tt in g 
wi th  me here tod ay.  He kept tra ck  of  th e tes tim ony th is morning  so 
th at he could tel l me wh at had gone on and how much heck  we had 
got ten .

Se na tor  Melcher. Th an k you v ery  mu ch f or  be ing  here  all mo rning . 
F  ran k.

* Mr. Meglen. Tha nk  you, Sen ator.
Sena tor  Melcher. I  would like to call  up  fo r the  nex t witness, 

Jo seph  Gray,  are a specia l officer, and Kat hy  Fl eu ry , are a jud icial 
services officer, B ill ings  A rea Office, B ureau of  I nd ian Affairs.

STATEMENT OF JOSEPH GRAY, AREA SPECIAL OFFICER,
BILLINGS AREA OFFICE, BUREAU OF INDIAN AFFAIRS

Mr. Gray. I wa nt  t o than k you,  f irs t of  a ll, fo r the invit ati on  to  be 
here  and to tes tify.

I  would like  to  m ake  jus t one rem ark  conce rning the  evidence o f d is ­
tr ic t j udges, t he  rem ark ap pa rent ly  th at was m ade  to you, before I  f or­
ge t about it. I  do no t know where the jud ge  go t his  informa tio n, sir,  
bu t we do no t no rm al ly  sub mi t cases to them  fo r conside ration,  to the  
tribe , or bureau , or  F B I,  so I  am no t sure where they go t t he ir  i nfo r­
mat ion.

Se na tor  Melcher. Pa rd on  me, Mr.  Gray. Of what jud ge  are  you  
spe aking  ?

Mr. Gray. I  do no t know wh at jud ge  you wer e ta lk ing about, sir. 
I t  was a di st ric t jud ge.  Com ment was made t ha t the evidence w as los t 
by tri ba l or burea u officers, o r misplac ed, or whatever . I cannot  recall 
a case b eing  submi tted to  a  S ta te di st rict  ju dg e fo r conside ration,  so I 
do not know whe re he is g et tin g h is informa tio n.

Sena tor  Melcher. N o, I  am n ot  sp eakin g o f a case being submitted.
Mr.  Gray. Oh, OK .
Se na tor  Melcher. On  a ma jor  offense, he has no jur isd ict ion  an y­

way. He  is ju st  co mm enting as a  c itizen.
« Mr.  G ray. Oh,  I  see.

I  would like  to  m ake  j us t one commen t on Mr. O’Le ary’s test imo ny,  
and th at  is h is in te rp re ta tio n of the  ju ris dicti on  on the bil l. T he  lon ger  
I sat  here today,  the  m ore  confused I  became on the exa ct jur isd ict ion  

» th at  is pu rpor ted to  ex ten d to the  In di an  coun try . It  would be our 
reco mmendation th at  the jur isd ict ion  ove r the In di an  comm itti ng  an 
offense again st a no n- In di an  rem ain  wi th the  tr ib al  court. Th is has  
been historic . Th ey have  exerc ised th is juris dict ion fo r yea rs, and I 
th in k it  is pr et ty  well esta blished  in law th roug h the Federal  court s 
th at  the  tribes do hav e th is  jur isd ict ion , and we wou ld recom mend it 
rem ain  the re.

Se na tor  Melcher. T he  Federa l c ourt also ha s tha t juri sdict ion .
Mr. Gray. Yes, sir . W ell , it has  the  jur isd ict ion over the  majo r crim es 

fo r the  Federal  offenses.
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Senator Melcher. They also have the jurisdict ion over the minor 
crimes, too, the misdemeanors by an Indian  against a non-Indian.

Mr. Gray. I think the tr ibes have tha t jurisdiction  when a crime is 
committed anywhere on the  reservation. It is being adjudicated that  
way now.

Senator  Melcher. It is our  impression that tha t is not the case, but 
that  the Federal Government does retain jurisdiction of a crime com­
mitted by an Indian against a non-Indian, i f they want to exercise it.

Mr. Gray. Well, sir, I  would not argue it.
Senator Melcher. We will research it, and we will be glad to com­

pare notes with you on that.
Mr. Gray. OK. We recommend it remain with the tribe, in  any case.
I have one comment on the authority of the triba l. State, and Bu- < 

reau of Indian Affairs police on the reservation wherein the  bill would 
authorize the State, as well as tribal and Bureau officers, to enforce the 
Federal laws and to serve a summons and process. Righ t now, the 
machinery is there, and we do have officers on the reservation, Bureau r  
officers, as well as tribal officers, who are commissioned special officers 
who have the authority to service process on the reservation. I am not 
sure tha t the need to authorize all county and State  officers is there.

I would question the need for that,  but here again, I would not 
argue it at this point because I  think we already have the  machinery.
We have certain qualification standards, and we do have, in our manual 
requirements, certain procedures that have been approved by the Secre­
tary  of the Interio r, certain qualification standards. So I do not know 
if t ha t is a real need. That might be something to consider somewhere 
down the road.

When we received notice of thi s hearing from your  office, sir, we did 
send inquiries to the reservations to  try  to determine the extent of the 
problem since Oliphant in dealing with non-Indian offenders. Prob ­
ably, because of the time limits set and the closeness of the hearings, we 
did not get response from all of the reservations.

From what we are able to determine, we have estimates from reser­
vations, and I could give you copies of the questionnaire that we sent 
out, i f you would like. We have estimates that range between 50 cases 
a year and perhaps 400. We do not really know at this point how many 
cases would be brought before the special magistrate. I would give the 
opinion that  on my experience over the last couple of  years since OIL 
phant  tha t it is not a big problem, although we do have certain cir­
cumstances that arise occasionally on the reservations that do develop » 
into a situation, very sensitive situations, between Indians and non- 
Indians . so tha t there are some problem areas. Whether it would war­
rant full-time magistrates on every reservation, we could not say at 
this time. •*

Under the practice and procedure, section 653(4 )(d ), page 7, it 
would be suggested tha t you include, af ter B IA police officers, that you 
insert righ t there, “special officers or criminal investigators .” Some­
times the term “police officer” to some people does not include special 
officers or criminal investigators, so there would be no doubt in any­
one’s mind that the BTA criminal  investigator or special officer would 
be included in that  definition.

Concerning the police officers giving and appearing  as witnesses 
and giving  evidence, th is is certain ly a part of an officer’s duty. We
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would recommend, however, t hat  they not be required to prosecute 
cases, tha t they not be required to cross-examine o r to give rebutta l 
or to give opening and closing arguments. It  is our belief, and my 
past experience, that, part icula rly where a defendant has an attor- 
nev, tha t it would not be fai r to the Government or to the police 
officer to require him to act as a prosecutor. I  thin k in cases where 
the defendant either hires an attorney or has one appointed that the 
United States should be required to furnish an attorney for the 
Government’s side of this.

I guess tha t will conclude my testimony unless you have questions. 
Kathy Fleury has some remarks  to make.

. Senator Melcher. OK, Kathy .

STATEMENT OF KATH Y FLEURY, AREA JUDICIAL SERVICES
OFFICER, BILLINGS AREA OFFICE, BUREAU OF INDIA N 

* AFF AIRS

Ms. Fleury. Thank  you, Senator, and the Committee on Indian  
Affairs.

My name is Kathy  Fleu ry, and I am in judicial services. I am an 
attorney.

I have a few comments concerning some of the legal questions I 
have about this bill. Senate bill 2832 is generally viewed as a solution 
to prosecuting minor criminal offenses committed by non-Indians 
within the exterior boundaries of the India n reservations. It  would 
seem that the intent should be made clear as to who will be consid­
ered defendants under this  bill. I think generally from the survey 
tha t I have taken from Ind ian  reservations, the biggest concern is 
tha t this bill is not clear as to who it will apply to, and it is viewed 
as an infringement, or if it  includes Indian defendants, then it is 
view’ed as an in fringement on t ribal  sovereignty.

The majority of misdemeanors committed by non-Indians—from 
a survey taken th at Mr. Gray and myself have requested triba l reser­
vations to submit to us—are traffic violations, trespass and assault, 
in which tribal courts do not have juri sdiction over non-Indians.

Those reservations who have favored this  bill are those that—or 
maybe I should explain th at  to make this a little more clear. Those 
who have opposed i t, it is because it seems to include minor criminal 

r  offenses committed by Ind ian  people, and the intent , generally, for 
those who are in favor of it, tha t it is going to fill in that  gap of 
jurisdictional  problems tha t Oliphant  left and wherein tribal courts 
do not have jurisdiction over non-Indian offenders who have com- 

9 mitted criminal offenses on the reservation, and this would not 
include offenses committed by Indians agains t non-Indians on the 
reservation.

Many of the reservations have, in thei r codes, minor criminal of­
fenses over which they now have jurisdiction, and, in fact, I believe 
they do have inherent jurisdiction  unless it is expressly taken away 
from them. I do not believe t ha t there is anything that says minor 
criminal offenses are now handled under Federal jur isdiction, and tha t 
would have to be expressed by Congress.

And I view’ this, and the tribes do also, tha t the fact tha t minor 
criminal  offenses, i f not expressly not including Indian people or In-
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dian  tr ib al  members, th at  it  wo uld  be a divestment of  cri mina l ju ris­
dic tion ove r t he ir members.

Se na tor Melcher. Kathy , before  you get  too  fa r away from the  
po int you were making, we wan t to expla in th at  it  is ou r view poin t 
th at  th e Fe de ral  Gover nment  does  ret ain  ju ris dic tio n over minor  o f­
fenses of  an Indian  ag ains t no n- Indians, th at  th is  does  no t change 
th at , th at  th at  is the  way  the law  is now. The poli cy of  allo win g the  
tr ib al  co ur t to exercise th ei r au thor ity  ove r a crim e com mitted  by an 
In di an  again st a no n- Indi an  does not  change  the au th or ity  of the  
Fe de ral Government  if  they  wa nt to exerc ise th a t au thor ity . It  is a 
co ncurr en t au tho rity, an d we are no t c rea tin g a new one. I t  is a lready  
there.

Ms. F leury. Well, I guess t h a t is  arg uab le.
Se na tor Melcher. I  am gi ving  th e v iew point  of  our  at torney s.
Ms. F leury. Yes ; well, I gue ss the  v iew point of  t riba l governm ents  

is th at  th ey  re tain a ll t he ------
Se na tor Melcher. We  are  re fe rr in g to  18 U.S .C. 1152, and  there 

are  cases where if  the  tr ib e ha s exercised  juris dic tio n,  then  t he  Fe d­
era l pre roga tiv e is exc lude d, and there  is evidence  cle ar  th at  some 
tre at ie s establ ish  pa rti cu la r inhe rent  r ight s because of  the tre aty , bu t 
in genera l, we are r ef er ring  to thi s section o f the Code.

Ms. F leury. Sen ato r, I th in k  th at  th is is  where  t he  tri be s view it, 
as those who oppose it, as a conflict,  because if  th ey  have in their  law 
and  or de r code, if the y have  minor  c rim ina l offenses alr eady  defined 
and  the y are  al rea dy  p rosecu tin g those  cases w ith  tr ib al  members, tha t 
then  it  becomes a que stio n of  who has juris dic tio n, the magis tra te 
or the  t rib al  court.  I f  it  involves  an In di an  person c om mi ttin g a  min or 
cri mi na l offense again st a no n- Indian , wh at co ur t would  have  ju ris­
dic tion ? Right now, t rib al  cou rts  have exclusive ju ris dict ion over th ei r 
members.

Som e have opposed the  a pp oin tm en t, also, of  a ful l-t im e magis tra te 
res iding  on the  reserv ation  inasmuch  as there  rea lly  are not  enough 
cases to  subs tan tia te th is need, and in the survey  th a t Mr.  Gray and  
my sel f took , th at  some of th e sta tis tics would bear  th is  ou t; th at  the  
major ity  of  minor offenses com mit ted  by no n- Indian s is small  on 
ma ny rese rvat ions . An d tho se reservatio ns of lar ge  n on -In dian  pop u­
lat ion s, they, of  course, do fa vo r thi s bill.  Where tr ib al  governm ents  
have cooperation with c ounty  a tto rney  offices, no n- In di an  offenders ar e 
being  prosecuted  by local officials.

Also , the re is some concern  on section 651, ju ris di ct io n and  powers, 
(a ) (3 ),  in the langua ge of th e bill , and  t here is concern th at  ther e are  
no exp ress lim ita tions to  th e pow ers  of t he mag ist ra te , and esse ntia lly 
th at  it  shou ld be defined wha t criminal  misdem eanors  app ly.

On  65 1(b),  it  also ap pe ar s to  pro vid e ju ris dict ion over  civil  or 
cri mina l cases. Ri gh t now, th e tri ba l court s are  ha nd lin g civil  cases 
th at invo lve non-Ind ian s, an d there was concern exp ressed  over  th at  
section.

Also , on section 65 3( d) , it  is no t clear as to pro ced ure , if  thi s 
au tho rizes local law enforcem ent to  en ter  the res erv ation , to arr est , 
if  it  were  an In dian  de fend an t. I t  seems like  th is  would—well, I  
guess  I  am just n ot c lea r on  the  la nguag e of t ha t, and maybe you could 
cle ar tha t up . I t  appears  fro m th e languag e th at ------
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Senator Melcher. Kathy, we would be glad to respond, or have 
these attorneys respond, to any specific questions you have. We are 
try ing  to go through  this  record and respond to your questions as 
you pose them.

Ms. Fleury. I would appreciate it if tha t section could be cleared, 
section 653(d).

In  conclusion, it  appears tha t those reservations with a large non- 
Indian population favor the bill. Those who are more isolated and 
do not have as many non-Indian population oppose it, and I believe 
tha t our position is that  if, in fact, the bill would include Ind ian 
defendants, we would oppose it. I think that should be expressely 
stated in the bill, tha t i t does not include India n defendants or In dian  
tribal members, tha t that  jurisdiction  remains exclusively with the 
trib al governments.

Senator Melcher. I t is our unders tanding of the law tha t it cer­
tain ly would continue, what  we understand the law to be, and tha t 
the Federal Government does have jurisdiction over non-Indians 
committing a crime against—or an Indian committing a crime against 
a non-Indian—and we do not intend to change that . We th ink it is 
there now. You mention tribal courts that  are exercising civil juri s­
diction over non-Indians. What tribal courts are you speaking of, and 
are you telling us that  you have some data on that you could provide 
some?

Ms. F leury. Senator, I do not have any data, but I  believe all tri bal 
courts are exercising civil jurisdiction over non-Indians.

Senator Melcher. We would be interested in some specifics.
Ms. Fleury. You mean like numbers of cases and what kinds of 

cases ?
Senator Melcher. And what are you refe rring to when you say 

“all tribal courts” ? Do you mean all triba l courts in this area, all 
tribal courts in the United  States, or what ?

Ms. F leury. I would say all t ribal  courts in the United States, but  
definitely in Montana.

Senator Melcher. Which ones have any cases—that is civil cases, 
involving non-Indians, and if you -have some statistics  on that, we 
would appreciate having it.

Ms. Fleury. I will tr y to obtain statistics  for you.
Senator  Melcher. We do not have any data  on that .
Now, when you say th at  you think the smaller reservations—and I  

do not know what tha t means exactly—but the ones where the popu­
lation is mainly Indian, the majority are Indian rath er than non- 
Indian, are you referring to Indian reservations within this area or 
what?

Ms. Fleury. Yes; I am.
Senator Melcher. Now, which ones specifically ?
Ms. F leury. Well, in listening  to the testimony from the Fo rt Peck 

and the Blackfeet who both favor this bill, and in talking to them, or 
I  talked to one of the representatives personally, and it appeared 
that  primarily the reason that they favor it  is because the population, 
non-Indian population, is too high there tha t they see this as an im­
mediate solution to the problem. Whereas in a reservation that does 
not have that large non-Indian population, they are not going to be

71 -015  0 81 -  5
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faced with  the  same problem, so th ey may , in fact , not see a  need fo r 
a special ma gis tra te.

Senator  M elcher. W ell , in fac t, the Cro ws,  t hen, would be the ex ­
ception  to yo ur  comm ent -----

Ms. F leury. Yes, si r.
Senator  Melcher [con tin uin g] . Because th er e is a large no n- Indian  

populat ion  on the Cro w Reservat ion , and as of  now, they are  no t in 
fav or  of  i t, as is e vid en t from  th ei r t est imony ju st  a  few minutes  ago. 
Bu t we a re sea rch ing  throug h these  heari ng s tryin g to find ou t wha t 
would be, i f an approa ch  like thi s would contr ibu te to  a ny thi ng , an d 
we are not  sure . We  th in k it would, but  we are  no t sure th at  we are 
going  to find, on th e balance of tes tim ony , th at th at  would be th e 
opinion of the people th at  are  involved.  So we very much  ap prec iate  
yo ur  te stim ony  because you are deali ng  wi th th is  problem.

Mr. Gray, you m ent ion  that  th ere  a re BIA  officers to  serve war rant s 
and subpenas and  so fo rth . W ell, we are aw are  of a tre mendous a mo un t 
of  Indian  res erv ations where the re are  no B IA  officers to  serve  sub­
penas and w ar rant s a nd  wha t-have-y ou.

Mr. G ray. Well,  th a t m igh t be.
Senator  Melch er. Are you reco mm end ing  th at  we increase  th e 

numb er of B IA  spe cia l officers ?
Mr. Gray. T hat  m ig ht  be all rig ht , sir , on some reservations, bu t 

we do in Montan a an d Wyoming.  We hav e au thor ity  to enforce 
Federal  laws.

Senator  Melch er. A nd  how m any do you h ave  ?
Mr. Gray. Spe cia l officers?
Senator Melcher. Yes ; special officers.
Mr. G ray. I would say 14.
Senator  Melcher. Fou rte en  for  eight reserv atio ns?
Mr. G ray. Yes, sir .
Senator  Melcher. A nd  you can forge t abou t the Fl athe ad  because 

you do not have  to w or ry  about t h a t; is th at  ri ght ?
Mr. G ray. No ; we do have ce rta in responsi bil itie s to them.
Senator  Melcher. Hu nt in g an d fishing.
Mr. G ray. Yes, sir.
Mr. Melcher . You have  14, and  you have—fr om  one end to an ­

oth er—about 600 t o 700 miles  across , and you th in k th at  does it?
Mr. Gray. No ; I do not think  th at  does it. It  does i t from the  s ta nd ­

point—
Senator  Melch er. I  am being a lit tle  facetious. Of  course, i t doesn t.
Mr. Gray. We  st ill  have tri ba l police  de pa rtm en ts th at  do police 

work on the res erv ati on , and  the y do it  in  con junctio n wi th the 
Governm ent.

I  would like to ma ke one oth er comment on th is  b ill, sir,  if I migh t. 
As a specia l officer an d rep res en tin g—hop eful ly  I am speak ing  fo r 
the tri ba l police— th at we do not feel th at  the  F B I needs to  be in ­
volved in these mis dem ean or offenses, and  I th in k we can ha nd le  it. 
And , in fac t, I  th in k we could probably hand le some of the mo re 
serio us eases, and  we d o not  th ink it would be necessary t o obtain pri or 
autho rization  fro m the  U.S . att orney in or de r to prosecute somebody. 
I f  we have somebody bre ak ing  the  law,  ou r officers, we feel, are  su f­
ficiently t ra ined  th at  th ey  can file the  com pla int  a nd  b rin g th e charges .
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Senator  Melcher. I f you believe that, do you believe that we ought 
to have a Federal magistrate to whom you could bring  vour complaint 
in the case of the non-Indian ?

Mr. Gray. In the case of the non-Indian, tha t would be fine, yes, sir. 
Because, I think there are a lack of prosecutions on some non-Indian 
offenses.

Senator Melcher. Do I understand you correctly; tha t you are 
recommending the passage of a bill such as this ?

Mr. Gray. Yes, sir. I think it would help law enforcement generally, 
but I do feel that-----

Senator  Melcher. But you would recommend excluding the Indian 
offender against the non- Indian ?

4 Mr. Gray. Yes, sir. I thin k that is the authority  of the tribal
government.

Senator Melcher. Mr. O'Leary, I am glad you are  waiting. Could 
we ask you another question ?

• You have followed this discussion that we have had with Kathy and
Mr. Gray. Do you believe, as the committee’s counsel believes, t hat  
the Federal  jurisdiction exists concurrently in the case of a tribal 
court system for an offense committed by an Indian against a non- 
Indian?

Mr. O’Leary. For the misdemeanor or minor offense tha t it is 
under ?

Senator Melcher. Yes.
Mr. O’Leary. Yes; I think the tribal court has jurisdiction. Our 

policy is, if  the tribal court doesn’t handle the matte r, it is referred 
to us and we handle it under  the  Assimilative Crimes Act.

Senator Melcher. I f the  waiver  of the Federal juri sdiction  depends 
upon the tribal court taking jurisdiction, and if the tribal court does 
not take jurisdiction, the Federal jurisdiction is still present?

Mr. O’Leary. That  is correct.
Senator Melcher. Tha t is our interpretation.
Mr. O’Leary. I have one m atter  that  I find in Fra nk Meglen’s file 

back here tha t I thought migh t be helpful to the Senator  and to the 
committee.

Some years ago, Rich Allen and I, when we were in the office in 
the 1960’s, put  together what  we called our laundry list of violations 
and jurisdiction. Rich Allen went on to be the ass istant solicitor to the 
Department of Inte rior  for Indian Affairs. It  is not up to date or 

r current because we are having some changes made, but we still fol­
low it because it is a handy reference guide, and I thought maybe 
the committee might like to have it within their files.

Senator Melctter. Yes: we would appreciate it very much. 
r  Mr. O’Leary. It  is not up to date, but we still use it.

Mr. Gray. May I make one more comment ?
Senator Melcher. Yes, sir.
Mr. Gray. I  would like to sav that over the past 25 years, I have 

worked just about everywhere in the country for the BTA. and the 
problem of getting  the non-Indian into a court when he has been 
an offender or a violator against the Indian  person or propertv has 
been a problem for the past 25 vears that  I  know of. except in Alaska 
during the late 1950’s and 1960’s when it was all terri torial. I t has been
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a problem, and I think  you are on the righ t track if we can get this 
little  matter of jurisd iction  cleared up.

Senator Melcher. Well, I want to thank you very much for tha t 
comment, Mr. Gray, because 25 years, a quar ter of a century in law 
enforcement work on the  Indian reservations, gives you a good in­
sight into it.

I want to thank Kathy, too, for her comments, and again, thank you,
Robert, for helping us on this.

Mr. O’Leary. Thank you, again.
Senator Melcher. 1 am going to make the Rich Allen/Robert 

O’Leary laundry list of offenses, a copy of the local rules of the 
U.S. District Court for the Distric t of Montana governing duties and 
powers of magistrates , and a memorandum of the Department of 4
Justice dated March 21, 1979, in reference to Federa l jurisdiction  
over non-Indian offenders, a par t of the record a t th is point.

Mr. O’Leary. Thank you, sir.
[The material follows. Testimony resumes on p. 88.] •
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l i e - ,

Same a s  ab ov e

A d u l te ry
t

Same a s  abov e [
! ,

S o re  as  eb ov e 
e x c e p t

vane  a s  ab ov e 
•x cen t / i f  •t >

Seme a s  eb ov e

F o r n ic a t io n  |

I

Sa xe  e s  ab ov e 1

L

Sax e e s  ab ov e 1 Seme e s  ab ov e
e x c e p t  J e x c e p t
wSCC—rx -2 k-C 3  1 LmSv— €8

Same a s  eb ov e
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CHIME

3
By Indi an s J By i’o.-.-Indinns

J ag ai nst  Indi an s « ag ai n;-  India ns  
j or  Indian  r or  India n pro-
1 pr op er ty  t pa rty (A ssin.
j £ Crlf.es S.13 T10)

j By Indian s 
ag ai ns t Non- 
Indian  o r Non- 
Indian  pr op er ty

By Non-Indian 
' ag ai ns t Kon- 
| India n o r Non- 
1 India n pr op er ty

I l l i c i t
co ha bi ta tion

*

Tri ba l Court  » U. S. Court
on ly . 1 JiB-S-1..C-Se'18
CFR or T ri b a l jj - ‘ 'rLH
Lav ? Sta te  has  Cone.

•j Ju r.
£
i

T ri bal Court
CER or- T ri bal 
Law.
U.S. Court has  
Co ne. Jur. i f  not 
punis hed  In 
Tri bal  Court 
(Asslm. Crimes)  
KBCC=-lr-£2via 

!■■■ i t t <

i S ta te  Court onl;

P ro st it u ti on Same as  above jj Same as above 
f except

Same as  above 
ex cept
KCCC-iO2f'--15 

r . ,■! <> t 

Same os above

5, Giving
ve ne re al  d is ­
ea se  to  
an othe r

Same as  above J- Same as  above 
j; excep t
I' UCCî Ŝ —v ( —£11

- F5 XtVi - G.$- » ! ’ >

Sense as  above ‘ Same as above
ex cept
K2eS5-Q3-C7-̂ l j ■

Fai lu re  to 
supp or t wife 
o r dependen t 
pe rso ns

Same as above j? Same as  above 
t excep t 
< KCSG. it=O7--5- 
3 er.d-lIj-G-T—3.4)

<}y -S o y

Same as above 
except

and -^tf rOT-lf)
Z>?< <•••<- ‘I’v-J C '/

Some as above •

Fai lu re  to  
sen d ch ild ren 
to  school

Same as  above ? Same as  above
S exc ept 
t NE<x>i5-5W2
1 f. o t 7

Same as above 
except
KDCO 15-2^-22  

f tp )  - I S -  l

Same as above

Con tribu tin g 
to  ju ve ni le  
del inq uency

Same as above £ Same as cbove 
j except

l/ k t/ H  ZC -A ./7

Same as  above 
ex cept
NEGĜ ate=l®-e6- 

, 0  t  l 7

Same es above

Br ibe ry Same as above j Same as above 
j exc ept 
! hlcc

Same as  above 
ex cept 

-IS6G 'i2= i2‘ 
iii ■■■ -I  '•1 - I  '/<• V

Same as above

Fa lse a rr e s t Same as  above < Same as  above
J excep t 
> N3ce -ie «i7 -o6

Sene as above ] 
ex cept !
Nsc G-x^iy-efi . : 

/.’a, , s r - / i -  • t

Some as above

-embezzlement Same as above ! Same as above 
i exc ept 
i NCC3-12-36 

■ SV-.-ScI

Same os above jj Saae as above 
except 
!!ECC'12=56 

/<<.» - v-c/. -i > c |

Fraud (Hot 
agai nst  U.S. 
Govt or n a il  
fr au d)

f-

Same as  above i Same as above .
' S ta te
I d e fi n it io n .

Saae os above . f Carre as above 
Sta te
d e fi n it io n . F

Forge ry (Not 
U.S . Govt 
check )

Same as  above ■ Same es above 
except

i7» a\ y y -  '•'r-

Sarr.e as above Some as above
exc ept
FXC-12-59 !’

•!

F V io la tions of
li vest ock  
laws

T ri bal Co urt . 
T ri bal Order

i

U. S. Court

Any vio la ti on  
o f Federal , 
s ta te  or  Ind ian  I 
lavs

Tri bal  Court i f  jl Sta te  Court 
v io la ti on  o f 1
Tr ib al  Law

U.S. Court has  •!
Cone. Ju r.  fo r •! 
v io la ti on  o f j
U.S ., s ta te  o r ? 
tr ib a l laws i f  ’ 
r.ot punis hed  in  J
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CRIMES NOT AGAINST SPE CIFIC PERSONS OR AGAINST SPEC IFIC PROPERTY

CRIME COMMITTED BY INDIANS COMMITTED BY NON-INDIANS

C a rry in g  con­
c ea le d . wea po n

I f  v i o l a t i o n  o f  t r i b a l  o r d in ­
ance o r  CFR, T r ib a l  C o u rt .

S t a te  C o u rt an d  U. S.  C ourt  
h ave  Co ne . J u r .

I f  n o t  p u n ish e d  i n  T r ib a l  C ourt , 
U .S .C o u r t h a s  Co ne . J u r .
(A csi m . C ri m es)

S t a te  C o u rt s h o u ld  p ro s e c u te .

D is o rd e r ly  co n­
d u c t  o r  d i s ­
tu rb in g  th e  
p e a ce  :

Sone a s  a b o v e . Same a s  ab o v e .

Game v io la t io n s T r ib a l  C o u r t i f  v i o la t io n  o f
CFR o r  t r i b a l  la w .

U .S . C o u r t h a s  Co ne . J u r .  o f
CFR o r  t r i b a l  law v io la t io n s  
i f  n o t p u n ish e d  by  T r ib a l  Co ur t. 
U .S . C o u rt h a s  e x c lu s iv e  j u r i s ­
d i c t i o n  o f  s t a t e  o r  F e d e ra l 
v i o l a t i o n s  n o t  c o v e re d  by  CFR 
o r  t r i b a l  lo w .

U .S . C o u rt  an d  S ta te  C ourt  
have Con e.  J u r .  o f  v io la t io n  
o f  s t a t e  la w . U .S . C ourt  has 
J u r .  o f  v i o l a t i o n  o f  t r i b a l  
o r  F e d e ra l  la w .

•

_____________________________________

Gam bl in g
v i o l a t i o n s Some a s  ab o v e- Same a s  a b o v e .

V ag ra ncy Same a s  ab o v e . Same os  ab o v e .

S p eed in g  an d 
o th e r  t r a f f i c  
v i o l a t i o n s  i n c l .  
d ru nPen d r iv in g  
(w he n no  damage  

t o  i n d iv id u a ls  
o r  p ro p e r ty  
o th e r  th a n  
d e fe n d a n t ) .

------------------------- --------

Same  a s  ab o v e . Same a s  ab o v e .

L

C i v i l  r ig h t s  
v i o l a t i o n

U. S . C o u rt
S . 2U l e t c .  T . 18

U.  S . C o u rt
S . 2U l e t c .  T . 18

S ta te  inc ome 
t a x  o r  o th e r  
s t a t e  c r .  ta x  
la w s

----- ------------ — --------------------
U. S . C o u r t o n ly .
(A ssim . C ri m es)

S t a te  C o u rt sh o u ld  p r o s e c u te .

U. S . C o u rt h as  Con e.  J u r .  
u n d e r  A ss im . Crim es  S ec .

P e r ju r y T r ib a l  C o u r t when com m it te d
In  T r i b a l  C o u r t.
U .S . C o u rt wh en  com m it te d in  
U .S . C o u r t b e fo r e  U.  S.  Com­
m is s io n e r  o r  Ju dg e

When com m it te d  i n  T r ib a l  Cour- 
p r o s e c u t io n  m ust  be  i n  U .S . 
C o u rt  (A ssim . C r . )  o r  S ta te  
C o u rt.
When com m it te d  i n  U .S . C ourt , 
U .S . C o u rt  h as  j u r i s .



IN THE UNITED STATES DISTRICT  COURT 

FOR THE DIST RI CT  OF MONTANA

NOV. 2 3 1S79

IO U  AU KS 1C H.« .  CtCSK 
.V SBKIEE K O Ffl a

Do pu '.y  C lu rit

IN  RE: )

THE LOCAL RULES FOR THE )
O R D E R

UNITED STATES DIST RI CT  COURT )

DISTRICT OF MONTANA )

IT  IS  ORDERED t h a t  th e  L o c a l R u le s  o f  P ro c e d u re  

f o r  th e  U n it e d  S t a t e s  D i s t r i c t  C ou rt  f o r  th e  D i s t r i c t  o f  

M onta na b e , an d  th e y  h e r e b y  a r e ,  am en de d t o  in c lu d e  an  

a d d i t i o n a l  R u le  g o v e r n in g  a n d  d e t a i l i n g  th e  p o w ers  and  d u t i e s  

o f  t h e  U n it e d  S t a t e s  M a g i s t r a t e s  f o r  t h e  D i s t r i c t  o f  M on ta na . 

T h a t R u le  s h a l l  be  a s  f o l l o w s :

R u le  26  . MAGISTRATES

A. D u ti e s  an d  P ow ers

E ach  U n it e d  S t a t e s  M a g is t r a te  a p p o in te d  by  t h i s  C o u rt 

i s  a u t h o r i z e d  t o  p e r f o r m  th e  d u t i e s  p r e s c r i b e d  b y  28  U .S .C .

§ 6 3 6 ( a ) ,  and  s h a l l - -

(1 ) E x e r c i s e  a l l  t h e  po w er s an d  d u t i e s  c o n f e r r e d  

o r  im p o se d  u p o n  U n it e d  S t a t e s  c o m m is s io n e rs  

by  la w  o r  t h e  F e d e r a l  R u le s  o f  C r im in a l 

P r o c e d u r e ;

(2 ) A d m in is te r  o a t h s  an d a f f i r m a t i o n s ,  im pose  

c o n d i t i o n s  o f  r e l e a s e  u n d e r  18  U .S .C . § 3 1 4 6 , 

and  t a k e  ac k n o w le d g e m e n ts , a f f i d a v i t s ,  an d

i d e p o s i t i o n s ;

(3 )  C onduct t r i a l s  i n  c o n fo rm it y  w i th  and  s u b j e c t  

to  t h e  l i m i t a t i o n s  o f  18 U .S .C . § 3 4 0 1 , o r d e r  

a  p r e s e n t e n c e  i n v e s t i g a t i o n  o f  any  p e r s o n  who

i s  co nvic te d  o r pl ea ds  g u il ty  or  no lo  co nte nder e,

and  s e n te n c e  s u c h  p e r s o n s ;

(4 ) C onduct re m o v a l p ro c e e d in g s  an d  i s s u e  w a r r a n t s  

o f  rem o v a l i n  a c c o rd a n c e  w i th  R u le  4 0 , F e d e r a l  

R u le s  o f  C r im in a l P ro c e d u re ;
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(5 ) C onduct  e x t r a d i t i o n  p r o c e e d i n g s ,  in  

a c c o rd a n c e  w i th  18 U .S .C . § 3 1 8 4 ; and

(6 )  S u p e r v is e  p r o c e e d i n g s  c o n d u c te d  p u r s u a n t  

t o  l e t t e r s  r o g a t o r y ,  in  a c c o rd a n c e

w it h  28  U .S .C . § 1782 .

Upon r e f e r e n c e  t o  h im  by  a Ju d g e  o f  t h i s  C o u r t ,  M a g i s t r a t e ;  

G. Tod d Bau gh  an d  D ir k  H. L a rs e n  a r e  a d d i t i o n a l l y  a u t h o r i z e d  t o :

(a )  C onduct p r e t r i a l  c o n f e r e n c e s ,  s e t t l e m e n t  

c o n f e r e n c e s ,  o m nib us  h e a r i n g s ,  and  

r e l a t e d  p r e t r i a l  p r o c e e d in g s ;

(b ) C onduct  a r r a ig n m e n t s  in  c a s e s  n o t  t r i a b l e  by  

th e  m a g i s t r a t e  t o  th e  e x t e n t  o f  t a k i n g  a 

n o t  g u i l t y  p l e a  o r  n o t in g  a d e f e n d a n t 's  

i n t e n t i o n  t o  p le a d  g u i l t y  o r  n o lo  c o n te n d e r e ,  

and  o r d e r i n g  a p r e s e n te n c e  r e p o r t  in  

a p p r o p r i a t e  c a s e s ;

(c )  R e c e iv e  g r a n d  j u r y  r e t u r n s  in  a c c o r d a n c e  w it h  

R ule  6 ( f )  o f  t h e  F e d e ra l  R u le s  o f  C r im in a l 

P r o c e d u r e ;

(d ) A c ce p t p e t i t  j u r y  v e r d i c t s  in  c i v i l  c a s e s  

in  t h e  a b s e n c e  o f  a ju d g e ;

( e )  C onduct  n e c e s s a r y  p r o c e e d in g s  l e a d i n g  t o  th e  

p o t e n t i a l  r e v o c a t i o n  o f  p r o b a t i o n ;

( f )  I s s u e  s u b p o e n a s ,  w r i t s  o f  h a b e a s  c o rp u s  (a d  

t e s t i f i c a n d u m )  o r  h a b e a s  c o rp u s  (a d  p ro s e q u a n d u m ), 

o r  o t h e r  o r d e r s  n e c e s s a r y  to  o b t a i n  th e  p r e s e n c e  

o f  p a r t i e s  o r  w i tn e s s e s  o r  e v id e n c e  n e e d e d  f o r  

c o u r t  p r o c e e d i n g s ;

(g ) O rd e r t h e  e x o n e r a t io n  o r  f o r f e i t u r e  o f  b o n d s ;

(h )  C o nduct e x a m in a t io n  o f  ju d g m e n t d e b to r s  in  

a c c o rd a n c e  w i th  R u le  69 o f  th e  F e d e r a l  R u le s  

o f  C i v i l  P r o c e d u r e ;  an d

( i )  P e rfo rm  a n y  a d d i t i o n a l  d u ty  a s  i s  n o t  

i n c o n s i s t e n t  w i th  th e  C o n s t i t u t i o n  an d  la w s 

o f  th e  U n it e d  S t a t e s .

(j ) P e rfo rm  th o s e  d u t i e s  d e t a i l e d  in  S e c t i o n s  B and  •

C o f  t h i s  R u le .
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B. P r i s o n e r  C ase s

(1 )  In  a c c o r d a n c e  w i th  28  U .S .C . § 6 3 6 ( b ) ( 1 ) ( B )  an d

( C ) , M a g i s t r a t e s  Bau gh  a n d  L a rs e n  s h a l l  h e a r ,  c o n d u c t  su ch  

e v i d e n t i a r y  h e a r i n g s  a s  a r e  n e c e s s a r y  o r  a p p r o p r i a t e ,  an d 

su b m it  t o  a ju d g e  p ro p o s e d  f i n d i n g s  o f  f a c t  an d  re c o m m e n d a ti o n s  

f o r  t h e  d i s p o s i t i o n  o f :  ( a )  a p p l i c a t i o n s  f o r  p o s t - t r i a l  r e l i e f

m ad e by  i n d i v i d u a l s  c o n v i c t e d  o f  c r i m i n a l  o f f e n s e s ;  and  (b ) 

p r i s o n e r  p e t i t i o n s  c h a l l e n g i n g  c o n d i t i o n s  o f  c o n f in e m e n t ;

(2 )  Any p a r t y  may  o b j e c t  t o  th e  m a g i s t r a t e ' s  p ro p o se d  

f i n d i n g s  i s s u e d  u n d e r  t h i s  s e c t i o n  w i t h i n  10  d a y s  a f t e r  b e in g  

s e r v e d  w i th  a copy  t h e r e o f .  Su ch  p a r t y  s h a l l  f i l e  w i th  th e  

C le r k  o f  C o u r t,  a n d  s e r v e  on  a l l  p a r t i e s ,  w r i t t e n  o b j e c t i o n s  

w h ic h  s h a l l  s p e c i f i c a l l y  i d e n t i f y  t h e  p o r t i o n s  o f  t h e  p ro p o se d  

f i n d i n g s  t o  w h ic h  o b j e c t i o n  i s  ma de  an d  th e  b a s i s  f o r  su ch  

o b j e c t i o n .  A ju d g e  s h a l l  ma ke  a de  novo  d e t e r m i n a t i o n  o f  

th o s e  p o r t i o n s  to  w h ic h  o b j e c t i o n  i s  m ad e,  a n d  ma y a c c e p t ,  

r e j e c t ,  o r  m o d if y , in  w h o le  o r  in  p a r t ,  th e  f i n d i n g s  o r  

re c o m m e n d a ti o n s  mad e by  t h e  m a g i s t r a t e .  Th e j u d g e ,  h o w ev er,  

n e e d  n o t  n o rm a ll y  c o n d u c t a ne w h e a r in g  an d  ma y c o n s i d e r  th e  

r e c o r d  d e v e lo p e d  b e f o r e  t h e  m a g i s t r a t e ,  m ak in g  h i s  own 

d e t e r m in a t io n  on  t h e  b a s i s  o f  t h a t  r e c o r d .

(3 ) A m a g i s t r a t e  may e x e r c i s e  th e  p o w e rs  e n u m e ra te d  

in  R u le s  5 , 8 , 9 , an d  10  o f  th e  R u le s  G o v e rn in g  S e c t io n  2254  

a n d  225 5 c a s e s ,  in  a c c o r d a n c e  w it h  th e  s t a n d a r d s  e s t a b l i s h e d  

by  28  U .S .C . § 6 3 6 ( b ) ( 1 ) .

C. C r im in a l c a s e s

Upon th e  r e t u r n  o f  an  in d ic tm e n t  o r  th e  f i l i n g  o f  an 

i n f o r m a t i o n ,  a l l  c r i m i n a l  c a s e s  may be a s s ig n e d  by  t h e  C le rk  o f 

C o u r t t o  M a g i s t r a t e s  B au gh  o r  L a rs e n  f o r  t h e  c o n d u c t o f  an  

a r r a ig n m e n t  and  th e  a p p o in tm e n t o f  c o u n s e l  t o  t h e  e x t e n t  a u th ­

o r i z e d  by  la w . Th e m a g i s t r a t e  s h a l l  c o n d u c t s u c h  p r e t r i a l  c o n ­

f e r e n c e s  a s  a r e  n e c e s s a r y  and  s h a l l  h e a r  a n d  d e te r m in e  a l l  p r e t r i  

p r o c e d u r a l  an d d i s c o v e r y  m o t io n s ,  in  a c c o rd a n c e  w i th  S e c ti o n  B 

o f  t h i s  R u le . In  c o n d u c t in g  su ch  p r o c e e d i n g s ,  t h e  m a g i s t r a t e
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s n a i l  confo rm  to  t h e  g e n e r a l  p ro c e d u r a l  r u l e s  o f  t h i s  C ourt  

an d th e  i n s t r u c t i o n s  o f  th e  ju d g e  to  whom th e  c a se  i s  

a s s ig n e d .

Done an d d a te d  t h i s  J  day  o f  N ov em be r,  19 79 .

Chief United States District Judge

U n it e d  S t a t e s  D is t r ic tA  Judge
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-DISTANT ATTORNEY CENERAL 
OFFICE Or  LECAL COUNSEL

Uni ted &la tps  D pp ar tin rn t n f ^Justice 
nhs l|ingtun. H(£. 20530

w

2 1 LIAR 1379

MEMORANDUM FOR BENJAMIN R.  CIV ILE TTI 
D eputy  A tt o rn e y  G e n e ra l

Re : J u r i s d i c t i o n  o v e r  ’’v i c t i m l e s s ” c r im e s  co m m it te d  
by  n o n - I n d ia n s  on  I n d ia n  r e s e r v a t i o n s

T h is  r e s p o n d s  to  y o u r r e q u e s t  f o r  o u r  o p in io n  w h e th e r  
s o - c a l l e d  " v i c t i m l e s s ” c ri m es  co m m it te d  by  n o n - I n d ia n s  o n  
I n d ia n  r e s e r v a t i o n s  f a l l  w i th in  th e  e x c lu s iv e  j u r i s d i c t i o n  
o f  th e  s t a t e  o r  f e d e r a l  c o u r t s ,  o r  w h e th e r  j u r i s d i c t i o n  i s  
c o n c u r r e n t .  Th e q u e s t io n  p o sed  i s  a  d i f f i c u l t  o ne  1 /  w hose  
im p o rta n c e  i s  f a r  fr o m  t h e o r e t i c a l .  We u n d e r s ta n d  t h a t  i n  
th e  wa ke o f  O l ip h a n t  v .  Su qu am ish T r i b e , 435 U .S . 19 1 (1 9 7 8 ) , 
s e r io u s  c o n c e rn  e x i s t s  a s  to  th e  a d eq u a cy  o f  la w  e n fo rc e m e n t 
on  a  nu mbe r o f  r e s e r v a t i o n s .  W hil e  many q u e s t io n s  o f  p o l i c y  
may be  in v o lv e d  i n  a l l o c a t i n g  la w  e n fo rc e m e n t r e s o u r c e s ,  y o u  
h ave  a sk ed  - -  a s  a n  i n i t i a l  s t e p  - -  f o r  o u r  l e g a l  a n a l y s i s  
o f  th e  j u r i s d i c t i o n a l  l i m i t a t i o n s .

I n  an  o p in io n  to  yo u d a te d  J u n e  1 9 , 1 9 7 8 , we e x p r e s s e d  
th e  v ie w  t h a t ,  a l th o u g h  th e  q u e s t io n  i s  n o t  f r e e  fr o m  d o u b t , 
a s  a  g e n e r a l  m a t t e r  e x i s t i n g  la w  a p p e a r s  t o  r e q u i r e  t h a t  t h e  
s t a t e s  h ave  e x c l u s i v e  j u r i s d i c t i o n  w i th  r e g a r d  t o  v i c t i m l e s s  
o f f e n s e s  co m m it te d  by  n o n - I n d ia n s . A t y o u r  r e q u e s t ,  vze h a v e

T j  Th e fe w  w r i t e r s  who ha ve to u c h e d  o b l iq u e ly  on  t h i s  q u e s t i o n  
h av e  e x p re s s e d  v a r y in g  v ie w s . S e e , e . g . , C l in to n ,  C r im in a l 
J u r i s d i c t i o n  O ver I n d i a n  L ands,  18 A r i z .  L . R ev . 5 0 3 , 5 2 9 -3 0  
(1 9 7 6 ); G o ld b e rg , P u b l i c  Law 280: The  L im i ts  o f  S t a t e  J u r i s ­
d i c t i o n  o v e r  R e s e r v a t io n  I n d ia n s ,  22  U .C .L .A . L . R ev . 5 3 5 , 54 1  
n .  25 (1 9 7 5 ); D a v is , C rim in a l J u r i s d i c t i o n  O ver I n d i a n  C o u n tr y  
i n  A r iz o n a , 1 A r iz .  L . Rev . 6 2 , 7 3 -7 4  (1 9 5 9 ) .

»
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c a r e f u l l y  re -e x am in ed  t h a t  o p in io n .  We hav e d is c u s s e d  t h e  
l e g a l  i s s u e  r a i s e d  w i th  o t h e r s  i n  th e  D ep art m en t,  an d  w i th  
r e p r e s e n t a t i v e s  o f  th e  D epart m en t o f  th e  I n t e r i o r .  We h a v e  
a l s o  had  th e  o p p o r tu n it y  to  d i s c u s s  t h i s  q u e s t io n  w i th  
In d ia n  r e p r e s e n t a t i v e s ,  an d h a v e  c a r e f u l l y  c o n s id e re d  th e  
t h o u g h t f u l  su b m is s io n  p re p a re d  by  th e  N a ti v e  A m er ic an  R ig h ts  
Fu nd  on  b e h a l f  o f  th e  L i t i g a t i o n  Com m itt ee  o f  th e  N a t io n a l  
C o n g re ss  o f  A m er ic an  I n d ia n s .

Ou r f u r t h e r  c o n s id e r a t i o n  o f  th e  q u e s t io n  h as l e d  u s  
to  c o n c lu d e  t h a t  o u r e a r l i e r  a d v ic e  f a i r l y  su m m ar iz es  th e  
e s s e n t i a l  p r i n c i p l e s .  T h ere  a r e ,  how ev er , s e v e r a l  s i g n i f i ­
c a n t  r e s p e c t s  i n  w hic h  we w is h  t o  ex pan d up on  t h a t  a n a l y s i s .
T h ere  a r e  a l s o  s e v e r a l  c a v e a ts  t h a t  s h o u ld  be  h ig h l ig h t e d  i n  
v ie w  o f  th e  l a r g e  nu mbe r o f  f a c t u a l  s e t t i n g s  i n  w hic h  t h e s e  
j u r i s d i c t i o n a l  i s s u e s  m ig h t a r i s e .  We a ls o  n o t e ,  p r e f a t o r i l y ,  
t h a t  t h e r e  a r e  now s e v e r a l  c a s e s  p en d in g  i n  c o u r t s  a ro u n d  th e  *
c o u n tr y  i n  w hic h a s p e c ts  o f  t h e s e  j u r i s d i c t i o n a l  i s s u e s  a r e  
b e in g , o r  a r e  l i k e l y  to  b e , l i t i g a t e d ,  2 /  and  we may t h e r e ­
f o r e  a n t i c i p a t e  f u r t h e r  g u id a n c e  i n  th e  n e a r  te rm  i n  a p p ly in g  
th e  c e n t r a l  p r i n c i p l e s  d i s c u s s e d  i n  t h i s  memorandum .

I .

INTRODUCTION

Two d i s t i n c t  co m p e ti n g  a p p ro a c h e s  to  th e  l e g a l  q u e s t io n  
yo u h av e  p o se d  a re  a p p a r e n t .  F i r s t ,  i t  may be  c o n te n d e d  t h a t  
p u r s u a n t  t o  18 U .S .C . § 1152, w i th  o n ly  l im i te d  e x c e p t io n s ,  
o f f e n s e s  com m it te d  on  I n d ia n  r e s e r v a t i o n s  f a l l  w i th in  t h e  j u r i s ­
d i c t i o n  o f  th e  f e d e r a l  c o u r t s .  Th e Su prem e C o u r t ’ s d e t e r ­
m in a ti o n  i n  U n it ed  S t a te s  v . M cB ra tn ey , 10 4 U .S . 62 1 (1 8 8 2 ) , 
t h a t  th e  s t a t e s  p o s s e s s  e x c lu s iv e  j u r i s d i c t i o n  o v e r  c r im e s  by  
n o n - I n d ia n s  a g a in s t  n o n - I n d ia n s  co m m it te d  on  su ch  e n c l a v e s ,  
i t  i s  s a i d ,  was  b a sed  on  an  e r ro n e o u s  p re m is e  t h a t  § 1152 d o es  
n o t  c o n t r o l ;  a t  b e s t ,  th e  a rg u m en t g o e s , M cB ra tn ey  c r e a t e s  a 
n a rr o w  e x c e p ti o n  to  th e  p l a i n  command o f  th e  s t a t u t e ;  t h i s  
d e c i s io n  sh o u ld  th e r e f o r e  be  g iv e n  o n ly  l im i te d  a p p l i c a t i o n

Z /  M e sc a le ro  Ap ache  T r ib e  v . G r i f f i n  B e ll  e t  a l . .  No . 7 8 -9 26C  
(D .N.M . f i l e d  De c. 14 , 1 9 7 8 )( j u r i s d i c t i o n  o v e r  t r a f f i c  o f f e n s e s  
by  n o n - I n d ia n s  on  In d ia n  r e s e r v a t i o n s ) ;  S t a te  v . H e rb e r , No.  2CA-CR 
1259 ( A r iz .  C t.  Ap p. A p r i l  2 7 , 19 78 ) p en d in g  on  m o ti o n  t o  r e ­
c o n s id e r  ( a u th o r i t y  o f  S t a t e  p o l i c e  a u t h o r i t i e s  to  a r r e s t  n o n -  
I n d ia n  on In d ia n  r e s e r v a t i o n ) .
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an d  sh o u ld  n o t be  de em ed  to  govern  th e  h a n d li n g  o f  o t h e r  
c r im e s  w hic h hav e no  n o n - In d ia n  v ic t im .  A r e l a t e d  a rg u m en t 
m ig h t a ls o  be  ad v an ced : w i th  r a r e  e x c e p ti o n s  ’'v i c t i m l e s s ’’ 
c r im e s  a re  c ri m es  a g a i n s t  th e  w hole  o f  th e  p o p u la c e ; u n l ik e  
o f f e n s e s  d i r e c te d  a t  p a r t i c u l a r  n o n - In d ia n  v i c t im s  w h ic h  
im p l i c a t e  th e  In d ia n  co m m un ity  o n ly  i n c i d e n t a l l y ,  o r  a c c i ­
d e n t a l l y ,  o n - r e s e r v a t io n  o f f e n s e s  w i th o u t  a  p a r t i c u l a r  t a r g e t  
n e c e s s a r i l y  a f f e c t  I n d i a n s  an d t h e r e f o r e  f a l l  o u t s i d e  o f  th e  
l im i t e d  M cB ra tney  e x c e p t io n  and  s q u a re ly  w i th in  t h e  te rm s  o f  
§ 1152 .

On th e  o th e r  h an d , i t  may be a rg u e d  t h a t  M cB ra tn ey  
w as  p re m is e d  on  a v ie w  o f  th e  s t a t e s '  r i g h t  to  c o n t r o l  th e  
c o n d u c t o f  t h e i r  c i t i z e n r y  g e n e r a l ly  anyw her e w i t h in  t h e i r  
t e r r i t o r y ;  th e  p re s e n c e  o r  a b se n ce  o f  a  n o n - I n d ia n  v i c t i m  
i s  th u s  i r r e l e v a n t .  A lt h o u g h  c o n ti n u in g  f e d e r a l  j u r i s d i c t i o n  
h a s  b een  r e c o g n iz e d  w i th  r e g a r d  to  o f f e n s e s  co m m it te d  by  o r  
a g a i n s t  I n d ia n s  on  a  r e s e r v a t i o n ,  v i c t i m l e s s  c r im e s , by 
d e f i n i t i o n ,  in v o lv e  no  p a r t i c u l a r i z e d  i n j u r y  to  I n d i a n  p e r s o n s  
o r  p r o p e r ty  and  t h e r e f o r e ,  u n d e r  th e  M cB ra tn ey  r a t i o n a l e ,  
e x c lu s iv e  j u r i s d i c t i o n  re m a in s  i n  th e  s t a t e s .

We hav e c a r e f u l l y  c o n s id e re d  b o th  o f  th e s e  t h e s e s  a n d , \ 
i n  o u r  o p in io n , th e  c o r r e c t  v ie w  o f  th e  la w  f a l l s  so m ew he re  \ 
b e tw een  th em . The M cB ra tn ey  r a t i o n a l e  se em s c l e a r l y  t o  a p p ly  / 
to  v i c t i m l e s s  c r im es  so  a s ,  i n  th e  m a jo r i ty  o f  c a s e s ,  t o  o u s t  / 
f e d e r a l  j u r i s d i c t i o n .  W her e,  how ev er , a  p a r t i c u l a r  o f f e n s e  / 
p o s e s  a d i r e c t  an d im m e d ia te  t h r e a t  to  In d ia n  p e r s o n s ,  p r o p e r ty  
o r  s p e c i f i c  t r i b a l  i n t e r e s t s ,  f e d e r a l  j u r i s d i c t i o n  c o n t in u e s  to  
e x i s t ,  j u s t  a s  i s  th e  c a s e  w i th  r e g a rd  to  o f f e n s e s  t r a d i t i o n a l l y  
r e g a r d e d  a s  h av in g  a s  t h e i r  v ic t im  an  In d ia n  p e r s o n  o r  p ro p e r ty ,.  
W h il e  i t  h a s  h e r e to f o r e  b e e n  as su m ed  t h a t  a s  b e tw een  th e  s t a t e s i  
an d  th e  U n it e d  S t a t e s ,  j u r i s d i c t i o n  i s  e i t h e r  e x c l u s i v e l y  s t a t e ^  
o r  e x c lu s iv e ly  f e d e r a l ,  we  a l s o  b e l i e v e  t h a t  a  good  a rg u m en t 
may be  mad e f o r  th e  p r o p o s i t i o n  t h a t  even  w here  f e d e r a l  j u r i s ­
d i c t i o n  i s  th u s  i m p l i c a t e d ,  th e  s t a t e s  may n e v e r t h e l e s s  be  r e ­
g a rd e d  a s  r e t a in i n g  th e  pow er a s in d e p e n d e n t s o v e r e ig n s  to  
p u n is h  n o n - In d ia n  o f f e n d e r s  c h a rg e d  w ith  " v i c t i m le s s "  o f f e n s e s / ' 
o f  t h i s  s o r t .

S e c ti o n  1152  o f  t i t l e  18 p ro v id e s  i n  p e r t i n e n t  p a r t :

I I .



E x cep t a s  o th e r w is e  e x p re s s ly  p ro v id e d  by la w , th e  
g e n e ra l  la w s o f  th e  U n it ed  S t a te s  a s  to  t h e  p u n is h ­
men t o f  o f f e n s e s  com m it te d  i n  an y p la c e  w i t h i n  th e  
s o le  and  e x c lu s iv e  j u r i s d i c t i o n  o f  th e  U n i te d  S t a t e s ,  
e x c e p t th e  D i s t r i c t  o f  C olu m bia , s h a l l  e x te n d  to  th e  
I n d ia n  c o u n tr y  . . . .  3 /

G iv en  i t s  f u l l  sw ee p, t h i s  p ro v is io n  w ould  r e q u i r e  t h a t  f e d e r a l  
la w  g e n e r a l ly  a p p l i c a b l e  on  f e d e r a l  e n c la v e s  o f  v a r io u s  s o r t s  
w ou ld  be  e q u a l ly  a p p l i c a b l e  on In d ia n  r e s e r v a t i o n s .  T h u s,  
f e d e r a l  la w  w ith  r e g a r d  t o  c e r t a i n  d e f in e d  c r im e s  su c h  a s  a s ­
s a u l t ,  18 U .S .C . § 1 1 3 , and  a r s o n , 18 U .S .C . § 8 1 , w o u ld  g overn , 
a s  w ould  th e  p r o v i s io n s  o f  th e  A s s im i la t iv e  C ri m es A c t , 1

18  U .S .C . § 13 , w h ic h  r e n d e r s  a c t s  o r  o r a is s io n s o c c u r r in g  i n  
a r e a s  w i th in  f e d e r a l  j u r i s d i c t i o n  f e d e r a l  o f f e n s e s  w h ere  th e y  
w o u ld  o th e rw is e  be  p u n is h a b le  u n d e r s t a t e  la w . 4 /

N o tw it h s ta n d in g  t h e  p r o v i s io n ’ s b ro a d  te r m s ,  th e  Su pr em e 
C o u rt  has  s i g n i f i c a n t l y  n a rr o w ed  § 1 1 5 2 ’ s a p p l i c a t i o n .  T hus,  
w h e re  a  c ri m e  i s  commi t t e d  on  a r e s e r v a t i o n  by  a  n o n - I n d ia n  a -  
g a i n s t  a n o th e r  n o n - I n d ia n  e x c lu s iv e  j u r i s d i c t i o n  l i e s  i n  th e  
s t a t e  a b se n t t r e a ty  p r o v i s io n s  to  th e  c o n t r a r y .  U n i te d  S t a te s  
v . M cB ra tn ey , s u p r a ; D ra p e r  v . U n it ed  S t a t e s , 16 4 U .S . 240 
(1 8 9 6 ) . S u b seq u en t c a s e s  h av e , f o r  th e  m ost  p a r t ,  c a r e f u l l y  
r e p e a te d  th e  p r e c i s e  M cB ra tn ey  fo rm u la  - -  n o n - I n d ia n  p e rp e ­
t r a t o r  an d n o n - In d ia n  v i c t i m  — an d h av e  n o t  e l a b o r a t e d  on

3 /  Th e c u r r e n t  v e r s io n  o f  § 1152  i s  n o t  o f  r e c e n t  v i n t a g e ,  
b u t  h as r o o t s  i n  th e  e a r l y  n in e te e n th  c e n tu r y .  See  A c t o f  
March  3 , 1817, 3 S t a t .  3 8 3 ; A ct  o f  Ju n e  3 0 , 1834 , 4  S t a t .  733 , 
a s  am ended by  A ct  o f  M ar ch  27, 18 54 , 10 S t a t .  2 6 9 . See  a l s o  
T ra d e  an d I n t e r c o u r s e  A c t o f  1790 , 1 S t a t .  137 ( o f f e n s e s  by  
n o n - In d ia n s  a g a in s t  I n d i a n s ) .

4 /  The A s s im i la t iv e  C ri m es A ct  h as been  r e g a r d e d  a s  e s t a b ­
l i s h i n g  f e d e r a l  j u r i s d i c t i o n  o v e r " v i c t i m le s s "  o f f e n s e s  
o c c u r r in g  w i th in  a f e d e r a l  e n c la v e . S e e , e . g . , U n i te d  S t a te s  
v . B a rn e r , 195  F . Supp. 10 3 (N .D . C a l.  1 9 6 1 ) ( r e c k l e s s  d r iv in g  
on  a i r  f o r c e  b a s e ) ;  U n it e d  S t a te s  v .  Ch apma n, 321 F . Supp.
76 7 (E .D . Va.  1 9 7 1 ) ( p o s s e s s io n  o f  m a r i ju a n a ) .



■w hethe r th e  s t a t u s  o f  t h e  d e fe n d a n t a lo n e  o r  h i s  s t a t u s  i n  
c o n ju n c t io n  w it h  th e  p r e s e n c e  o f  a n o n - In d ia n  v i c t i m  i s  
c r i t i c a l .  5 /  How ev er , th e  M cB ra tney  r u l e  was  g iv e n  an  
ad ded  g lo ss~ b y  New Y ork  ex  r e l .  Ray v . M a r t in , 32 6 U .S . 49 6 
(1 9 4 6 ) . The Su pr em e C o u rt  i n  t h a t  c a s e  c h a r a c t e r i z e d  i t s  
p r i o r  d e c is io n s  a s  " s ta n d [ in g ]  f o r  th e  p r o p o s i t io n  t h a t  
S t a t e s ,  by v i r t u e  o f  t h e i r  s ta te h o o d , have j u r i s d i c t i o n  o v e r  
su ch  c ri m es n o tw i th s ta n d in g  [18  U .S .C . § 1 1 5 2 ] ."  32 6 U .S .
a t  500 . 6 /  S i m i l a r ly ,  i n  S u rp lu s  T ra d in g  Co. v .  Co ok ,

S ee , e . g . , U n it e d  S t a t e s  v . W h ee le r,  435 U .S . 3 1 3 , 325 . 
n .  21 (1 9 7 8 )(" c r im e s  co m m it te d  by n o n - In d ia n s  a g a i n s t  n o n - I n d i a n s " ) ; 
U n it e d  S ta te s  v . A n te lo p e , 43 0 U .S . 641 , 64 3 n .  2 ( " n o n - I n d ia n s  
c h a rg e d  w it h  c o m m it ti n g  c r im es  a g a in s t  o t h e r  n o n - I n d i a n s " ) , 64 4 
n .  4 ("c ri m e s  by  n o n - I n d ia n s  a g a in s t  o th e r  n o n - I n d i a n s " ) ;  V i l l a g e  
o f  Kake v . E gan , 36 9 U .S . 6 0 , 73 (1 962) (" m u rd er o f  o ne  n o n - I n d ia n  
by  a n o th e r " ) ;  W il li a m s  v .  U n it ed  S t a t e s , 32 7 U .S . 7 1 1 , 71 4 (1 946) 
( " o f f e n s e s  co m m it te d  on  t h i s  r e s e r v a t io n  b e tw een  p e r s o n s  wh o a r e  
n o t  I n d ia n s " ) ;  D o n n e ll y  v . U n it ed  S t a t e s , 228  U .S . 243 , 27 1
(1 9 1 3 ) ( " o f fe n s e s  c o m m it te d  by w h it e  p e o p le  a g a i n s t  w h i t e s " ) .  B ut 
s e e  U n it ed  S t a te s  v .  S u t t o n , 215 U .S . 291, 295  ( 1 9 0 9 ) ( c h a r a c t e r i z i n g  
D ra p e r  as h o ld in g  t h a t  t h e  s t a t e  e n a b l in g  a c t  " d id  n o t  d e p r iv e  
th e  S t a te  o f  j u r i s d i c t i o n  o v e r  c r im es  co m m it te d  by  o t h e r s  [ e x c e p t]  
I n d ia n s  o r  a g a i n s t  I n d i a n s " ) .

6 /  T hat th e  M a r ti n  d i s c u s s io n  i s  more th a n  a p o s t  h oc  e x p la ­
n a t i o n  f o r  th e  M cB ra tn ey  C o u r t 's  f a i l u r e  to  g iv e  s u f f i c i e n t  
w e ig h t to  th e  p l a i n  la n g u a g e  o f  § 11 52  i s  s u g g e s te d  by  th e  
c a r e f u l  la n g u a g e  o f  U n i te d  S t a te s  v . R o g e rs , 45  U .S . (4  How)
5 6 7 , 572 (1 8 4 6 ) , r e c o g n iz in g  f e d e r a l  j u r i s d i c t i o n  u n d e r  t h e  
e a r l y  v e r s io n  o f  § 1152 w i th  r e g a rd  to  a  c r im e  c o m m it te d  by 
a  n o n - In d ia n  a g a i n s t  a  n o n - In d ia n  v i c t im  on  a  t e r r i t o r i a l  •
r e s e r v a t io n  (" w h ere  t h e  c o u n tr y  o c c u p ie d  by  [ th e  I n d i a n  t r i b e s ]  
i s  n o t  w i th in  th e  l i m i t s  o f  on e o f  th e  S t a t e s ,  C o n g re ss  may  by 
la w  p u n is h  an y o f f e n c e  [ s i c ]  com m it te d  t h e r e ,  no m a t t e r  w h e th e r  
t h e  o f f e n d e r  be a w h i te  man o r  an  In d ia n )  . "  See  a l s o  In  r e  
M a y f ie ld , 141 U .S . 1 0 7 , 11 2 (1 8 9 1 ).
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281 U .S . 647 , 651  (1 9 3 0 ) , t h e  C ourt  sp oke i n  th e  f o l lo w in g  
b ro a d  te rm s : " [ I n d ia n ]  r e s e r v a t i o n s  a re  p a r t  o f  t h e  S t a t e  
w i t h in  w hic h  th ey  l i e  an d h e r  la w s , c i v i l  and  c r i m i n a l ,  
h a v e  th e  sam e f o r c e  t h e r e i n  a s  e ls e w h e re  w i th in  h e r  l i m i t s ,  
s a v e  t h a t  th ey  ca n have o n ly  r e s t r i c t e d  a p p l i c a t i o n  t o  t h e  
I n d i a n  w a rd s ."  The C o u r t ’ s r a t i o n a l e  th u s  a p p e a rs  t o  be  
r o o t e d  a t  l e a s t  to  som e e x t e n t  i n  b a s ic  n o t io n s  o f  f e d e r a l i s m .

I t  i s ,  m ore over,  s i g n i f i c a n t  t h a t  th e  h i s t o r i c a l  
p r a c t i c e  — in s o f a r  a s we h a v e  fo und  e v id e n c e  on  t h i s  m a t t e r  — 
h a s  been  to  re g a rd  M cB ra tn ey  a s  a u th o r i t y  f o r  t h e  s t a t e s ’ 
a s s e r t i o n  o f  j u r i s d i c t i o n  w i th  r e g a rd  to  a  v a r i e t y  o f
" v i c t i m le s s "  o f f e n s e s  c o m m it te d  by n o n - In d ia n s  on  I n d i a n  
r e s e r v a t i o n s .  E x am in a ti o n  o f  th e  l im i te d  a v a i l a b l e  p r e c e d e n t  
p r o v id e d  by  tu r n  o f  th e  c e n tu r y  s t a t e  a p p e l l a t e  c o u r t  d e c i s io n s  
r e v e a l s  t h a t  s t a t e  j u r i s d i c t i o n  wa s u p h e ld  w i th  r e g a r d  t o  n on- 
I n d i a n  o f f e n d e r s  c h a rg e d  w i th  v i o l a t i n g  s t a t e  f i s h  a n d  game  
la w s w h i le  on  an  I n d ia n  r e s e r v a t i o n .  Se e Ex p a r t e  C ro s b y ,
38 Nev . 389, 149 P.  98 9 (1 9 1 5 ) . TJ An e a r ly  W a sh in g to n  s t a t e  
c a s e  h e ld  t h a t  a n o n - In d ia n  c h a rg e d  w ith  th e  " v i c t i m l e s s "  
c r im e  o f  m a n u fa c tu r in g  l i q u o r  on  an  In d ia n  r e s e r v a t i o n  was  
a l s o  h e ld  to  be  p r o p e r ly  w i t h in  th e  j u r i s d i c t i o n  o f  t h e  s t a t e ’ s 
c o u r t s .  See  S t a te  v .  L in d s e y , 133 Wash.  140, 23 3 P.  32 7 (1 9 2 5 ) . 8 /

7 /  Mo re r e c e n t ly ,  i n  S t a t e  ex  r e l  N ep st ad  v . D a n ie l s o n , 14 9 
M on t.  43 8 , 427  P.  2d  689 (196>), th e  Mon tana  Su prem e C o u r t e x p re s s e d  
a  s i m i l a r  v ie w  a f t e r  d e te r m in in g  t h a t  th e  a p p l i c a t i o n  o f  s t a t e  
la w  h ad  n o t  bee n p re em p te d  by  th e  p a ssa g e  o f  18 U .S .C . § 1165 , 
m ak in g u n la w fu l th e  u n a u th o r iz e d  e n tr y  o n to  I n d i a n  l a n d  f o r  p u r ­
p o se s  o f  h u n ti n g , f i s h i n g ,  o r  t r a p p in g .  In  1 9 71 , r e l y i n g  on  
D a n ie ls o n , C ro sb y, and  o p in io n s  o f  th e  A tt o rn e y  G e n e r a ls  o f  
N ev ad a , New M ex ico,  an d O re g o n , th e  S o l i c i t o r  o f  I n t e r i o r  o p in e d  
t h a t  a  s t a t e  wou ld  have b o th  th e  po wer  an d th e  r i g h t  t o  e x e r c i s e  
j u r i s d i c t i o n  o v e r  n o n - I n d ia n s  a l l e g e d  to  have  v i o l a t e d  s t a t e  
game  la w s on  an  I n d ia n  r e s e r v a t i o n .  78 I .D .  1 0 1 , 1 0 4 .

8 /  W here th e  i d e n t i c a l  a c t s  t h a t  c o n s t i t u t e  a  v i o l a t i o n  o f  s t a t e  
la w  w ou ld  a ls o  c o n s t i t u t e  a  v i o l a t i o n  o f  a f e d e r a l  s t a t u t e  e x ­
p r e s s l y  p r o h i b i t i n g  c o n d u c t su c h  as  u n a u th o r iz e d  h u n t in g  an d 
f i s h i n g  o r  m an u fa c tu re  o r  s a l e  o f  l iq u o r  on  a  r e s e r v a t i o n  w i th ­
o u t  a tt e m p t in g  to  p re em p t s t a t e  j u r i s d i c t i o n ,  a  s e p a r a t e  p r o s e ­
c u t i o n  u n d e r  f e d e r a l  la w  w o u ld  o f  c o u rse  re m a in  a  p o s s i b i l i t y .  
S e e . e . g . , U n it ed  S t a te s  v . L a n z a , 260  U .S . 3 7 7 , 3 8 2  (1 9 2 2 ) .
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S t a t e  j u r i s d i c t i o n  h as a l s o  been  u p h e ld  a t  l e a s t  a s  t o  a woman 
re g a r d e d  by th e  c o u r t  a s  a  n o n - In d ia n  who had  been  c h a rg e d  
w i th  a d u l t e r y ;  th e  c h a rg e  a g a in s t  th e  o th e r  a l l e g e d  p a r t i c i ­
p a n t  i n  t h i s  c o n se n su a l o f f e n s e ,  an  In d ia n  ma n, was  d is m is s e d  
a s  f a l l i n g  o u t s id e  th e  c o u r t ’ s j u r i s d i c t i o n .  Se e S t a t e  v .  
C am p b e ll , 53  Minn.  35 4 , 55  N.W.  55 3 (1 8 9 3 ) . 3 j  Mo re r e c e n t  
d e c i s i o n s ,  w h i le  n o t  e x am in in g  th e  q u e s t io n  i n  d e p th , have 
u p h e ld  s t a t e  j u r i s d i c t i o n  a s  to  p o s s e s s o ry  d ru g  o f f e n s e s ,
S t a t e  v . J o n e s , 92  Nev . 1 1 6 , 546 P.  2d  235  (1 9 7 6 ) , an d a s t o  
t r a f f i c  o f f e n s e s  by n o n - In d ia n s  on  In d ia n  r e s e r v a t i o n s ,  S t a t e  
v .  W arn er,  71 N.M. 4 18 , 37 9 P. 2d 66 (1 9 6 3 ) . 1 0 /

At  th e  sam e ti m e  a s  M cB ra tn ey  h as been  g iv e n  su ch  b ro a d  
a p p l i c a t i o n ,  how ever , t h e  c o u r t s  h av e  c a r e f u l l y  re c o g n iz e d  
t h a t  f e d e r a l  j u r i s d i c t i o n  i s  r e t a in e d  w it h  r e g a r d  to  o f f e n s e s  
a g a i n s t  I n d ia n s .  Th e C o u rt i n  b o th  M cB ra tn ey  an d D ra p e r w as  
c a r e f u l  to  l i m i t  i t s  h o ld in g s  to  th e  p r e c i s e  f a c t s  p r e s e n t e d ,  
r e s e r v i n g  th e  q u e s t io n  w h e th e r  s t a t e  j u r i s d i c t i o n  w ould  a l s o  
be  fo u n d  w ith  r e g a r d  to  th e  "p u n is h m en t o f  c r im e s  co m m it te d  
by  o r  a g a in s t  I n d i a n s ,  [a n d ] th e  p r o t e c t i o n  o f  th e  I n d ia n s  
i n  t h e i r  im p ro v e m e n ts .”  See 104 U .S . a t  6 2 4 . S u b seq u en t 
d e c i s io n s  hav e e x p r e s s ly  r e c o g n iz e d  t h a t  w h ere  a c r im e  i s  com ­
m i t t e d  i n  I n d ia n  c o u n tr y  by a  n o n - I n d ia n a g a in s t  th e  p e rso n  o r  
p r o p e r ty  o f  an  In d ia n  v i c t i m ,  f e d e r a l  j u r i s d i c t i o n  w i l l  l i e .  
U n it e d  S t a te s  v . C havez , 29 0 U .S . 35 7 (1 9 3 3 ) ( t h e f t ) ; U n it e d  
S t a t e s  v . Ra ms ey, 271 U .S . 46 7 (1 9 2 6 ) (m u rd e r ) ; D o n n e ll y  v . 
U n i te d S t a t e s , 228 U .S . 24 3 (1 9 1 3 )(m u rd e r ) . I n s i g h t  c o n c e rn in g  
th e  s i g n i f i c a n c e  o f  an d r e a s o n in g  b e h in d  t h i s  e x c e p ti o n  to  
M c B ra tn e y 's  b ro a d  sw ee p i s  p ro v id e d  by  U n it e d  S t a te s  v .  
Br id le m a n , 7 F . 89 4 (1 8 8 1 ) , a d e c i s io n  o f  t h e  f e d e r a l  d i s t r i c t  
c o u r t  f o r  O re gon. Th e c a s e  in v o lv e d  th e  t h e f t ,  on th e  U m a ti l la

9 /  Th e o n ly  o th e r  e a r ly  c a s e  w it h  w hic h  we a r e  f a m i l i a r  u p h e ld  
s t a t e  j u r i s d i c t i o n  w i th  r e g a r d  to  o ne  who a p p e a re d  t o  be  a  n o n - 
I n d i a n  c h a rg e d  w it h  o b s t r u c t i n g  th e  u se  o f  In d ia n  l a n d s .  S ee  
S t a t e  v . Adams, 213 N .C . 2 4 3 , 195  S .E . 82 2 (1 9 3 8 ) . Th e s t a te m e n t  
o f  th e  c a s e  i n  th e  a p p e l l a t e  c o u r t ’ s o p in io n  i s  e x tr e m e ly  
o b s c u r e ;  we th e r e f o r e  r e g a r d  th e  a p p a re n t  h o ld in g  a s  h a v in g  
l i m i t e d  s i g n i f i c a n c e .

1 0 /  See  a l s o  Op. Az.  A t t ’y Gen . No . 5 8 -7 1  (1 9 5 8 ) .



r e s e r v a t i o n ,  o f  an  I n d i a n 's  b l a n k e t  by  a w h it e  man . Ju d g e  
Dea dy , w r i t in g  w it h o u t th e  b e n e f i t  o f  th e  M cB ra tn ey  d e c i s i o n  
d e c id e d  th e  sam e y e a r ,  u p h e ld  f e d e r a l  j u r i s d i c t i o n ,  r e a s o n ­
in g  t h a t  w h il e  th e  a d m is s io n  o f  Ore go n i n to  th e  U nio n i n  
1859  o u s te d  g e n e ra l  t e r r i t o r i a l l y - b a s e d  j u r i s d i c t i o n  p r e ­
v io u s ly  a s s e r t e d  by th e  f e d e r a l  g o v ern m en t,  " th e  j u r i s d i c ­
t i o n  w hic h  a r i s e s  o u t o f  th e  s u b j e c t  — th e  i n t e r c o u r s e  
b e tw een  th e  i n h a b i t a n t s  o f  th e  s t a t e  an d th e  I n d ia n  t r i b e s  
t h e r e in  — re m ain ed  a s  i f  no ch an g e  ha d ta k e n  p la c e  i n  th e  
r e l a t i o n  o f  th e  t e r r i t o r y  to  th e  g e n e ra l  g o v e rn m e n t. "  I d .  
a t  899 . He t h e r e f o r e  c o n c lu d e d  t h a t  to  th e  e x te n t  t h a t  
§ 11 52  p ro v id e d  f o r  pun is h m en t o f  p e rso n s  " f o r  wro ng  o r  
i n ju r y  do ne to  th e  p e rso n  o r  p r o p e r ty  o f  an  I n d ia n ,  and  
v i c e  v e r s a , "  i t  re m ain ed  in  f o r c e .  I d .

B ri d le m an  an d th e  num er ous su b seq u e n t c a s e s  th u s  su p ­
p o r t  th e  v ie w  t h a t  f e d e r a l  j u r i s d i c t i o n  e x i s t s  w it h  r e g a r d  
to  o f f e n s e s  com m it te d  by  n o n - I n d ia n s  on  th e  r e s e r v a t i o n  
a g a i n s t  th e  p e rs o n  o r  p r o p e r ty  o f  I n d ia n s .

Th e p r i n c i p l e  t h a t  t a n g i b l e  I n d ia n  i n t e r e s t s  — i n  th e  
p r e s e r v a t io n  o f  p e rso n  an d p r o p e r ty  — sh o u ld  be  p r o t e c t e d  
d a te s  from  th e  e a r l i e s t  days o f  th e  R e p u b li c  when i t  w as em­
b o d ie d  i n  th e  T ra d e  an d I n t e r c o u r s e  A c ts . 1 1 / To sa y  t h a t  
th e s e  t a n g ib l e  i n t e r e s t s  sh o u ld  be  p r o te c te d - i s  n o t ,  h o w e v e r , 
n e c e s s a r i l y  to  sa y  t h a t  a  g e n e r a l i z e d  i n t e r e s t  i n  p e a c e  an d 
t r a n q u i l i t y  i s  s u f f i c i e n t  to  t r i g g e r  c o n t in u in g  f e d e r a l  j u r i s ­
d i c t i o n .  M cB ra tn ey  i t s e l f  b e l i e s  t h a t  v ie w  s in c e  th e  co m m is ­
s io n  o f  a  m u ra e r on  th e  r e s e r v a t i o n  — a  much more s i g n i f i c a n t  
b re a c h  o f  th e  p eace  th a n  s im p le  v a g ra n c y , d ru g  p o s s e s s io n ,  
s p e e d in g , o r  p u b l ic  d ru n k e n n e ss  — p ro v id e d  no  b a s i s  f o r  an  
a s s e r t i o n  o f  f e d e r a l  j u r i s d i c t i o n .  In d e e d , a s  th e  r e a s o n in g  
o f  B ri d le m an  s u g g e s ts ,  i t  i s  n e c e s s a r y  t h a t  a  c l e a r  d i s t i n c t i o n  
be  ma de be tw een  t h r e a t s  to  an  In d ia n  p e r so n o r p r o p e r t y a n d  m er e

1 1 / S e e , e . g . , § 5 , A ct o f  J u l y  2 2 , 1790 , 1 S t a t .  13 7 (" c r im e s  
u p o n , o r  t r e s p a s s  a g a i n s t ,  th e  p e rso n  o r  p r o p e r ty  o f  an y  f r i e n d l y  
I n d ia n  o r  I n d i a n s " ) .  See  a l s o  D o n n e ll y  v .  U n it e d  S t a t e s , s u p r a , 
22 8 U .S . a t  272 (" c r im e s  co m m it te d  by w h it e  men a g a i n s t  th e  
p e r s o n s  o r  p r o p e r ty  o f  th e  I n d ia n  t r i b e s " ) ; U n it e d  S t a t e s  v . 
C h av ez , 29 0 U .S . a t  365 (" w h ere  th e  o f f e n s e s  i s  a g a i n s t  an  
In d ia n  o r  h i s  p r o p e r ty " ) .



d i s r u p t io n  o f  a r e s e r v a t i o n ’ s t e r r i t o r i a l  s p a c e .

We th e r e f o r e  b e l i e v e  t h a t  a c o n c re te  an d p a r t i c u l a r i z e d  \ 
t h r e a t  to  th e  p e rso n  o r  p r o p e r ty  o f  an  I n d ia n  o r  to  s p e c i f i c  /  
t r i b a l  i n t e r e s t s  (b ey ond p r e s e r v in g  th e  p e ac e  o f  th e  r e s e r v a - /  
t i o n )  i s  n e c e s s a r y  b e f o r e  f e d e r a l  j u r i s d i c t i o n  can  b e  s a id  to S  
a t t a c h .  In  th e  a b se n c e  o f  a t r u e  v i c t im ,  u n le s s  i t  c a n  b e  
s a i d  t h a t  th e  o f f e n s e  p e c u l i a r l y  a f f e c t s  an  In d ia n  o r  th e  -x 
T r ib e  i t s e l f ,  M cB ra tn ey  w ould  c o n t r o l ,  l e a v in g  in  t h e  s t a t e s  ) 
th e  e x c lu s iv e  j u r i s d i c t i o n  to  p u n is h  o f f e n d e r s  c h a rg e d  w i th  / 
" v i c t i m le s s "  c r im e s . T h u s , in  ou r v ie w , m ost  t r a f f i c  v i o -  ? 
l a t i o n s ,  m os t r o u t in e  c a s e s  o f  d i s o r d e r ly  c o n d u c t , and  m ost  ) 
o f f e n s e s  a g a in s t  m o ra ls  su c h  a s  gam bli ng  w h ic h  a r e  n o t  
d e s ig n e d  f o r  th e  p r o t e c t i o n  o f  a p a r t i c u l a r  v u ln e r a b le  c l a s s ,  /  
s h o u ld  be  v ie w ed  a s  h a v in g  no  r e a l  " v i c t i m ,"  an d t h e r e f o r e  '  
t o  f a l l  e x c lu s iv e ly  w i th in  s t a t e  com p e te n ce .

In  c e r t a i n  o t h e r  c a s e s ,  how ever , a s u f f i c i e n t l y  d i r e c t  \ 
t h r e a t  to  In d ia n  p e rs o n s  o r  p ro p e r ty  may b e  s t a t e d  t o  b r in g  i 
an  o r d i n a r i l y  " v i c t i m le s s "  c ri m e  w i th in  f e d e r a l  j u r i s d i c t i o n .  
C e r ta in  c a t e g o r i e s  o f  o f f e n s e s  may be  i d e n t i f i e d  t h a t  r o u t in e ly k _  
in v o lv e  t h i s  s o r t  o f  t h r e a t  to  In d ia n  i n t e r e s t s .  On e su c h  /
c a te g o r y  wou ld  be  c r im e s  c a l c u l a te d  to  o b s t r u c t  o r  c o r r u p t  th e  \ 
f u n c t io n in g  o f  t r i b a l  g o v e rn m en t.  In c lu d e d  i n  t h i s  c a te g o r y  
w ould  be  b r ib e r y  o f  t r i b a l  o f f i c i a l s  in  a s i t u a t i o n  w h ere  s t a t e  
la w  i n  b ro ad  te rr a s p r o h i b i t s  b r ib e r y  o f  p u b l i c  o f f i c i a l s ;  1 2 /  x

1 2 /  Th e e f f e c t  o f  th e  A s s im i la t iv e  C rim es  A ct i s  t o  make 
p u n is h a b le  u n d e r f e d e r a l  la w  m in or o f f e n s e s  a s  d e f in e d  an d 
p u n is h e d  u n d e r s t a t e  la w . See  Smayda v . U n it e d  S t a t e s , 35 2 
F .2 d  25 1 , 253 ( 9 th  C i r .  1 9 6 5 ) . W he th er  b r i b e r y  o f  t r i b a l  
o f f i c i a l s  wou ld  c o n s t i t u t e  an  o f f e n s e  p u n is h a b le  u n d e r  
f e d e r a l  la w  wou ld  t h e r e f o r e  de pe nd  on  th e  p r e c i s e  te rm s  o f  
th e  a p p l i c a b l e  s t a t e  s t a t u t e  an d w h e th e r i t  a p p l i e d  to  
p u b l ic  o f f i c i a l s  g e n e r a l l y  o r  o n ly  to  e n u m e ra te d  o f f i c e r s  
o f  th e  s t a t e  an d c i t y  o r  m u n ic ip a l g o v e rn m e n ts .



su ch  an  o f f e n s e  wou ld  cau se  d i r e c t  i n j u r y  to  th e  T r ib e  an d  ~ 
c a n n o t t h e r e f o r e  be  re g a rd e d  a s  t r u l y  " v i c t i m l e s s . ’' A 
seco n d  g ro u p  o f  o f f e n s e s  t h a t  may d i r e c t l y  im p l i c a t e  th e  
In d ia n  co m m un ity a re  c o n se n su a l c r im e s  com m it te d  by n o n - 
I n d ia n  o f f e n d e r s  i n  c o n ju n c t io n  w i th  I n d ia n  p a r t i c i p a n t s ,  
w here  th e  I n d ia n  p a r t i c i p a n t ,  a l th o u g h  w i l l i n g ,  i s  w i th in  
th e  c l a s s  o f  p e rso n s  w hic h a  p a r t i c u l a r  s t a t e  s t a t u t e  i s  
s p e c i f i c a l l y  d e s ig n e d  to  p r o t e c t .  T h u s,  f e d e r a l  j u r i s d i c t i o n  / 
w i l l  l i e  u n d e r  18 U .S . § 2032  f o r  t h e  s t a t u t o r y  r a p e  o f  an  
In d ia n  g i r l ,  a s  w ou ld  a c h a rg e  o f  c o n t r i b u t in g  to  th e  d e l i n ­
quency  o f  a  m in or w he re  a s s i m i l a t e d  i n t o  f e d e r a l  la w  p u r s u a n t  
to  18 U .S .C . § 13. A t h i r d  g ro u p  o f  o f f e n s e s  w hic h may be  
p u n is h a b le  u n d e r  th e  la w  o f  i n d i v i d u a l  s t a t e s  an d a s s i m i l a t e d  
i n t o  f e d e r a l  la w  p u rsu a n t to  th e  A s s im i l a t i v e  Crim es  A ct  
w ou ld  a l s o  se em  i n t r i n s i c a l l y  to  in v o lv e  th e  s o r t  o f  t h r e a t  t h a t  
w ould  c a u s e  f e d e r a l  j u r i s d i c t i o n  t o  a t t a c h  w here  an  I n d ia n  
v i c t im  may i n  f a c t  be  i d e n t i f i e d .  Su ch  c r im es  w ould  i n c l u d e  
r e c k l e s s  en d an g e rm en t,  c r im in a l  t r e s p a s s ,  r i o t  o r  r o u t ,  a n d  -• 
d i s r u p t io n  o f  a  p u b l ic  m ee ti n g  o r  a  w o rsh ip  s e r v i c e  c o n d u c te d  
by  th e  T r ib e .

I n  c e r t a i n  o th e r  c a s e s ,  c o n d u c t w hic h  i s  g e n e r a l l y  
p r o h i b i t e d  b e ca u se  o f  i t s  i l l  e f f e c t s  on  s o c ie ty  a t  l a r g e  
an d n o t  b e c a u se  i t  r e p r e s e n t s  a  p a r t i c u l a r i z e d  t h r e a t  to  
s p e c i f i c  i n d iv i d u a l s  may n e v e r t h e l e s s  so  s p e c i f i c a l l y  t h r e a t e n  
o r  e n d a n g e r  I n d ia n  p e rso n s  o r  p r o p e r ty  t h a t  f e d e r a l  j u r i s ­
d i c t i o n  may be  a s s e r t e d .  T h u s,  sp e e d in g  i n  th e  v i c i n i t y  o f  / 
an  I n d ia n  s c h o o l  o r  i n  an  o b v io u s  a t te m p t  to  s c a t t e r  I n d i a n s  
c o l l e c t e d  a t  a  t r i b a l  g a th e r in g ,  and  a  b re ac h  o f  th e  p e a c e  /  
t h a t  b o r d e r s  on an  a s s a u l t  may i n  u n u s u a l  c ir c u m s ta n c e s  b e  
se e n  to  c o n s t i t u t e  a f e d e r a l  o f f e n s e .

I I I .

W h ate v er th e  c o n to u rs  o f  t h e  a r e a  in  w hic h  f e d e r a l  
j u r i s d i c t i o n  may be a s s e r t e d ,  a  f i n a l  c r i t i c a l  q u e s t io n  r e ­
m ai ns to  be  c o n s id e re d :  w h e th e r  s t a t e  a u t h o r i t i e s  may a l s o  
l e g a l l y  c h a rg e  a  n o n -In d ia n  o f f e n d e r  w i th  co m m is si on  o f  an  
o f f e n s e  a g a i n s t  s t a t e  la w  o r  w h e th e r  f e d e r a l  j u r i s d i c t i o n ,  
i n s o f a r  a s  i t  a t t a c h e s ,  i s  e x c l u s i v e .  T h is  i s s u e  i s  an  
e x c e e d in g ly  d i f f i c u l t  on e an d many c o u r t s ,  w i th o u t  c a r e f u l l y  
c o n s id e r in g  th e  q u e s t io n ,  have ass um ed t h a t  f e d e r a l  j u r i s ­
d i c t i o n s  w henever i t  o b ta in s  i s  e x c l u s i v e .  We n e v e r t h e l e s s
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b e l i e v e  t h a t  i t  i s  a m a t te r  w hic h  sh o u ld  n o t  be  r e g a r d e d  As 
s e t t l e d  b e f o re  i t  h a s  b een  f u l l y  e x p lo re d  by  th e  c o u r t s .  
A lt h o u g h  M cB ra tn ey  f i r m ly  e s t a b l i s h e s  t h a t  s t a t e  j u r i s d i c t i o n  
w here  i t  a t t a c h e s  b e c a u se  o f  th e  a b sen ce  o f  a  c l e a r  I n d ia n  
v i c t im ,  i s  e x c lu s iv e ,  we b e l i e v e  t h a t ,  d e s p i t e  Su pr em e C o u rt  
d i c t a  to  th e  c o n t r a r y ,  i t  d o es  n o t  n e c e s s a r i l y  fo l lo w  t h a t ,  
w her e an  o f f e n s e  i s  s t a t e d  a g a in s t  a n o n - In d ia n  d e fe n d a n t  
u n d e r f e d e r a l  law , s t a t e  j u r i s d i c t i o n  m us t be o u s te d .

Th e e x c l u s i v i t y  o f  f e d e r a l  j u r i s d i c t i o n  v i s - a - v i s  th e  
s t a t e s  w it h  r e g a rd  to  18  U .S .C . § 1153 , th e  M aj or C ri m es A c t,  
h a s  b een  r e c o g n iz e d , s e e , e . g . , Seym our v . S u p e r in te n d e n t ,
36 8 U .S . 351  (1 9 6 2 ) , b u t  h a s  o n ly  fo rm a ll y  been  a d d r e s s e d  
an d d e c id e d  in  th e  l a s t  y e a r .  Se e U n it ed  S t a t e s  v . J o h n ,
98  S . C t.  2547 , 25 50  (1 9 7 8 ) . The C ourt  in  Jo hn  r e l i e d  on  
n o t io n s  o f  p re em p ti o n  an d th e  s l i g h t  e v id e n c e  p ro v id e d  by  
th e  l e g i s l a t i v e  h i s t o r y  o f  t h i s  p ro v is io n  to  r e a c h  a  r e s u l t  
t h a t  ha d lo n g  been  as su m ed  by  th e  lo w er c o u r t s .  1 3 /

S e c ti o n  11 52 5 h a s  l ik e w i s e  been  vie w ed  a s  o u s t i n g  
s t a t e  j u r i s d i c t i o n  w her e In d ia n  d e fe n d a n ts  a r e  in v o lv e d .  1 4 / 
Su pr em e C o u rt  d i c t a ,  m o re o v e r,  s u g g e s ts  t h a t  f e d e r a l  j u r i s ­
d i c t i o n  may s i m i l a r ly  be  e x c lu s iv e  w he re  o f f e n s e s  by  n o n -  
In d ia n s  a g a in s t  I n d ia n s  w i th in  th e  te rm s o f  § 11 52  a r e

1 3 / S e e , e . g . , A p p l ic a t io n  o f  K in a h a , 131  F .2 d  73 7 ( 7 th  
C i r . 1 9 4 2 ); In  r e  C arm en 's  P e t i t i o n , 165 F . Supp. 9 4 2 , 94 8 
(N .D . C a l.  1 9 5 8 ) , a f f ' d  su b nom.  D ic kso n v . Car m en , 207 F .2 d  
809 (9 th  C i r .  1 9 5 9 ) , c e r t , d e n ie d , 361 U .S . 93 4 (1 9 6 0 ) .

1 4 / S e e , e . g . ,  U n it e d  S t a t e s  ex  r e l .  Lynn v . H a m il to n , 23 3 
F . 68 5 (W .D.N .Y . 1 9 1 5 );  In  r e  B la c k b i r d , 109 FT 139 (W.D.
W is . 1 9 0 1 );  A p p l ic a t io n  o f  D e n e tc la w , 83 A r iz .  2 9 9 , 32 0 P .2 d  
69 7 (1 9 5 8 ); S t a t e  v . C am p b e ll , 53 Minn.  354 , 55  N.W.  55 3 
(1 8 9 3 ); A r q u e t te  v . S c h n e c k lo th , 56 Wash. 2d  1 7 8 , 35 1 P .2 d  92 
(1 9 6 0 ) . :



c o n c e rn e d . 1 5 / S quare  h o ld in g s  to  t h i s  e f f e c t  a r e ,  h o w e v e r , 
r a r e .  The Su prem e C ourt  o f  N o r th  D akota  h a s  h e ld  t h a t  s t a t e  
j u r i s d i c t i o n  i s  o u s te d  w her e f e d e r a l  j u r i s d i c t i o n  u n d e r § 11 52  
i s  se e n  to  e x i s t  in  c a s e s  w her e n o n - In d ia n s  h av e  co m m it te d

1 5 / See  S t a t e  o f  W as hin g to n  v .  C o n fe d e ra te d  B an ds  an d T r ib e s  
oT  th e  Ya kima  In d ia n  N a ti o n , 47  U .S .L .W . 4 1 1 1 , 4113 ( J a n .  1 6 , 
197 9)  ( " S t a t e  la w  re a c h e s  w i th in  th e  e x t e r i o r  b o u n d a r ie s  o f  
an  I n d ia n  r e s e r v a t io n  o n ly  i f  i t  w ou ld  n o t  i n f r i n g e 'o n  th e  
r i g h t  o f  r e s e r v a t io n  In d ia n s  to  mak e t h e i r  own la w s  an d b e  
r u l e d  by th e m .'  W il li a m s v . L e e , 35 8 U .S . 2 1 7 , 2 1 9 -2 0 . As  
a p r a c t i c a l  m a t t e r ,  t h i s  h a s  m ea nt t h a t  c r im in a l  o f f e n s e s  by 
o r  a g a i n s t  I n d ia n s  have b e en  s u b j e c t  o n ly  to  f e d e r a l . o r  t r i b a l  
la w s . . . e x c e p t w her e C o n g re ss  in  th e  e x e r c i s e  o f  i t s  p le n a r y  
an d e x c lu s iv e  po wer  o v e r  I n d ia n  a f f a i r s  h a s  'e x p r e s s l y  p ro v id e d  
t h a t  s t a t e  la w s s h a l l  a p p l y '" ) ;  W il li a m s  v . L e e , 358 U .S . a t  
22 0 ( " i f  c ri m e  was  by  o r  a g a i n s t  an  I n d ia n ,  t r i b a l  j u r i s d i c ­
t i o n  o r  t h a t  e x p r e s s ly  c o n f e r r e d  on  o th e r  [ th a n  s t a t e ]  c o u r t s  
h a s  re m ain ed  e x c lu s iv e " ) ;  i d .  a t  n .5  ("C o n g re ss  h a s  g r a n te d  to  
th e  f e d e r a l  c o u r t s  e x c lu s iv e  j u r i s d i c t i o n  o v e r  a l l  m a jo r  c r im e s  
And n o n - In d ia n s  co m m it ti n g  c r im e s  a g a in s t  I n d ia n s  a r e  no w g e n ­
e r a l l y  t r i e d  in  f e d e r a l  c o u r t s  . . . . " ) ;  W il li a m s  v .  U n i te d  
S t a t e s ,  32 7 U .S . 711, 71 4 (1 9 4 6 ) ( " th e  la w s an d c o u r t s  o f  th e  
U n it e d  S t a t e s ,  r a t h e r  th a n  th o s e  o f  A r iz o n a , h a v e  j u r i s d i c t i o n  
o v e r  o f f e n s e s  com m it te d  on  th e  r e s e r v a t i o n  by one who i s  n o t  
an  In d ia n  a g a in s t  on e who i s  an  I n d i a n " ) . See  a l s o  B a r tk u s  v . 
I l l i n o i s , 359 U .S . 12 1 , 161 (1 9 5 9 ) (B la c k , J . ,  d i s s e n t i n g ) ;  
U n it e d  S t a t e s  v .  C le v e la n d , 50 3 F .2 d  1067  ( 9 th  C i r .  1975) 
( f e d e r a lT a w - a p p l i e s  to  a s s a u l t  by  n o n - In d ia n  a g a i n s t  an  
I n d i a n ) .
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o f f e n s e s  a g a in s t  I n d ia n s  on  th e  r e s e r v a t i o n .  16 /  A t l e a s t ,  
t h r e e  o th e r  e a r l i e r  c a s e s  su g g e s t a c o n tr a r y  r e s u l t ,  h o w ev er,  
r e c o g n iz in g  t h a t ,  a s  i n  M cB ra tn ey , th e  s t a t e s  h a v e  a  c o n t in u ­
in g  i n t e r e s t  in  th e  p r o s e c u t io n  o f  o f f e n d e r s  a g a i n s t  s t a t e  
la w  ev en  w h il e  f e d e r a l  p r o s e c u t io n  may a t  th e  sa me ti m e  b e  
w a r ra n te d . 17 /

A lt h o u g h  i t  w ou ld  me an  t h a t  § 1152  c o u ld  n o t  b e  u n if o rm ly  
a p p l i e d  to  p ro v id e  f o r  e x c lu s iv e  f e d e r a l  j u r i s d i c t i o n  i n  a l l  
c a s e s  o f  i n t e r r a c i a l  c r im e s ,  a c o n c lu s io n  t h a t  b o th  f e d e r a l  
an d s t a t e  j u r i s d i c t i o n  may l i e  w he re  co n d u c t on  a  r e s e r v a ­
t i o n  by  a n o n - In d ia n  w h ic h  p r e s e n t s  a  d i r e c t  an d im m e d ia te  
t h r e a t  to  an  I n d ia n  p e r s o n  o r  p r o p e r ty  c o n s t i t u t e s  an  o f f e n s e  
a g a i n s t  th e  la w s o f  e a c h  s o v e re ig n  c o u ld  n o t  be  c r i t i c i z e d  
a s  i n c o n s i s t e n t  o r  an o m a lo u s . S e c ti o n  1153  was  e n a c te d  many 
y e a r s  a f t e r  § 11 52  h ad  b e e n  in tr o d u c e d  a s  p a r t  o f  th e  e a r l y  
T ra d e  an d I n t e r c o u r s e  A c t s ;  i t s  c l e a r  p u rp o se  w as  to  p ro v id e  
a f e d e r a l  fo ru m  f o r  th e  p r o s e c u t io n  o f  I n d ia n s  c h a rg e d  w ith  
m a jo r  c r im e s , a  fo ru m  n e c e s s a r y  p r e c i s e ly  b e c a u s e  no  s t a t e  
j u r i s d i c t i o n  o v e r  su ch  c r im e s  was c o n te m p la te d . C o n s i s t e n t  
w i th  t h i s  p u rp o s e , § 11 52  may p ro p e r ly  be  re a d  t o  p re em p t 
s t a t e  a tt e m p ts  to  p r o s e c u te  In d ia n  d e fe n d a n ts  f o r  c r im e s  
a g a i n s t  n o n - In d ia n s  a s  w e l l .

In  c a s e s  in v o lv in g  a  d i r e c t  an d im m edia te  t h r e a t  by  a 
n o n - In d ia n  d e fe n d a n t a g a i n s t  an  In d ia n  p e rso n  o r  p r o p e r t y ,  
h o w ev er,  a d i f f e r e n t  r e s u l t  may be  r e q u i r e d .  The  s t a t e  
i n t e r e s t  i n  su ch  c a s e s ,  a s  re c o g n iz e d  by  M cB ra tn ey , i s  
s t r o n g .  S e c ti o n  1152  i t s e l f  r e c o g n iz e s  t h a t  w h e re  an  I n d ia n  
i s  c h a rg e d  w ith  an  i n t e r r a c i a l  c ri m e  a g a in s t  a n o n - I n d i a n ,

1 6 /  S t a te  v . K u n tz , 66  N.W. 2d 53 (N .D . 1954) ( s t a t e  p ro s e c u ­
t i o n  o f  n o n - In d ia n  f o r  u n la w fu l k i l l i n g  o f  l i v e s t o c k  o f  In d ia n  
on I n d ia n  r e s e r v a t i o n  d is m is s e d  on g ro u n d s t h a t  f e d e r a l  j u r i s ­
d i c t i o n  o f  th e  o f f e n s e  was  e x c lu s iv e ) .

1 7 /  See  S t a t e  v . M cA lh an ey , 220 N.C . 387 , 17 S .E .  35 2 (1 941) 
f s ^ ta te  j u r i s d i c t i o n  u p h e ld  a s  to  n o n - In d ia n  c h a rg e d  w i th  k i d ­
n a p p in g  In d ia n  on  I n d ia n  r e s e r v a t i o n ) ;  Ore go n v .  C ole m an, 1 O re g . 
19 1 (1 855) ( t e r r i t o r i a l  j u r i s d i c t i o n  u p h e ld  a s  t o  n o n - I n d ia n  
c h a rg e d  w i th  s a l e  o f  l i q u o r  to  In d ia n  on  r e s e r v a t i o n  n o tw i th s ta n d ­
in g  e x is te n c e  o f  c o m p a rab le  o f f e n s e  u n d e r f e d e r a l  l a w ) .  See  
a l s o  U n it ed  S t a t e s  v . B a r n h a r t ,  22 F . 2 8 5 , 29 1 (D . O re g . 1884) 
( f e d e r a l  j u r i s d i c t i o n  w ou ld  e x i s t  a s  to  n o n - I n d ia n  c h a rg e d  w ith  
m a n s la u g h te r  o f  In d ia n  on r e s e r v a t io n  even  i f  s t a t e  c o u r t  had  
j u r i s d i c t i o n  o f  o f f e n s e  u n d e r  S t a te  la w ) ( d i c t a ) .

*
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f e d e r a l  j u r i s d i c t i o n  i s  to  be  e x e r c is e d  o n ly  whe re  th e  
o f f e n d e r  i s  n o t  p ro se c u te d  in  h i s  own t r i b a l  c o u r t s .  B ut 
i n  no e v e n t wou ld  th e  s t a t e  c o u r t s  h av e  j u r i s d i c t i o n  i n  s u c h  
a c a s e  a b s e n t  a s e p a ra te  g r a n t  o f  j u r i s d i c t i o n  su ch  a s  t h a t  
p ro v id e d  by  P u b li c  Law No . 28 0 . An a n a lo g o u s  s i t u a t i o n  i s  
p r e s e n te d  w her e a n o n -In d ia n  d e fe n d a n t  i s  ch arg ed  w it h  a  
c ri m e  a g a i n s t  an  In d ia n  v ic t im ;  th e  f e d e r a l  i n t e r e s t  i s  n o t  
to  p re em p t th e  s t a t e  c o u r t s ,  b u t  o n ly  to  r e t a i n  a u th o r i t y  
to  p r o s e c u te  to  th e  e x te n t  t h a t  s t a t e  p ro c e e d in g s  do  n o t  
s e rv e  th e  f e d e r a l  i n t e r e s t .

T h is  r e s u l t  fo ll o w s  from  th e  p re em p ti o n  a n a ly s i s  s e t  
f o r t h  i n  W il li a m s v .  L ee , w her e th e  C ourt  re c o g n iz e d  t h a t ,  
i n  th e  a b se n c e  o f  e x p re s s  f e d e r a l  l e g i s l a t i o n ,  th e  a u t h o r i t y  
o f  th e  s t a t e s  sh o u ld  be se e n  to  b e  c ir c u m s c r ib e d  o n ly  to  th e
e x te n t  n e c e s s a r y  to  p r o t e c t  I n d i a n  i n t e r e s t s  in  m ak in g t h e i r  •
own la w s an d b e in g  ru le d  by  th em . W hil e s i g n i f i c a n t  da mag e
m ig h t b e  done to  In d ia n  i n t e r e s t s  i f  In d ia n  d e fe n d a n ts  c o u ld
b e  p r o s e c u te d  u n d e r s t a t e  la w  f o r  c o n d u c t o c c u r r in g  on t h e
r e s e r v a t i o n ,  no  e q u iv a le n t  da mag e w ou ld  be  do ne  i f  s t a t e  a s
w e l l  a s  f e d e r a l  p ro s e c u t io n s  o f  n o n - I n d ia n  o f f e n d e r s  a g a i n s t  *
I n d ia n  v i c t im s  co u ld  be  s u s t a i n e d .

F i n a l l y ,  i t  m ig h t be a rg u e d  t h a t  su ch  a  r e s u l t  i s  c o n ­
s i s t e n t  w i th  p r i n c i p l e s  g o v e rn in g  th e  a d m in i s t r a t io n  o f  o t h e r  
f e d e r a l  e n c la v e s .  I t  i s  g e n e r a l l y  re c o g n iz e d  th a t  a s t a t e  
may c o n d i t i o n  i t s  c o n se n t to  a  c e s s io n  o f  la n d  in v o lv in g  
govern m en t p u rc h a se  o r  c o n d em n ati o n  by r e s e r v in g  j u r i s d i c ­
t i o n  t o  th e  e x te n t  c o n s i s t e n t  w i th  th e  f e d e r a l  u se . K le p p e  v .
New M exic o , 42 6 U .S . 529 , 54 0 (1 9 7 6 ) ; P au l v . U n it ed  S t a t e s ,
3 /1  U .S . 2 4 5 , 265 (1 9 6 3 ).  A lt h o u g h  In d ia n  r e s e r v a t i o n s  a r e  
in  many r e s p e c t s  u n iq u e  i n s o f a r  a s  th e y  i n  m os t c a s e s  e x i s t e d  
p r i o r  to  s ta te h o o d  r a t h e r  th a n  a r i s i n g  a s  a r e s u l t  o f  a  
c e s s io n  ag re em en t o r  co n d em n ati o n  p r o c e e d in g s , an  a n a lo g y  
may n e v e r t h e l e s s  s e r v e .

S in c e ,  i n  m os t c a s e s ,  s t a t e s  may r e t a i n  c o n c u r re n t  
j u r i s d i c t i o n  e x ce p t to  th e  e x t e n t  t h a t  t h a t  wou ld  i n t e r f e r e  
w i th  th e  f e d e r a l  u s e , th e y  may do  so  h e re  a s  w e ll  by p r o ­
s e c u t in g  n o n - In d ia n  o f f e n d e r s  w h i le  f e d e r a l  j u r i s d i c t i o n  
a t  th e  same ti m e  re m a in s a s  n e ed e d  to  p r o t e c t  I n d ia n  v i c t i m s  
i n  th e  e v e n t  t h a t  a s t a t e  p r o s e c u t io n  i s  n o t  u n d e r ta k e n  o r  
i s  n o t  p ro s e c u te d  in  go od  f a i t h .  F o r th e s e  r e a s o n s ,  
t h e r e f o r e ,  we b e l ie v e  t h a t  a s t r o n g  p o s s i b i l i t y  e x i s t s  t h a t  
p r o s e c u t io n  may be  com menced u n d e r  s t a t e  la w  a g a in s t  a n o n -  
In d ia n  ev en  i n  c a s e s  w her e,  a s  a  r e s u l t  o f  con d u ct on th e  
r e s e r v a t i o n  w hic h r e p r e s e n t s  a  d i r e c t  an d im m edia te  t h r e a t  
a g a i n s t  an  In d ia n  p e rs o n  o r  p ro p e rt y >  f e d e r a l  j u r i s d i c t i o n  
may a l s o  a t t a c h .



CONCLUSION

In  sum, a lt h o u g h  we u n d e rs ta n d  t h a t  i n  many c a s e s  com 
m is s io n  by  n o n - I n d ia n s  o f  c r im e s  t r a d i t i o n a l l y  re g a rd e d  a s  
v i c t im le s s  to u c h e s in  a s i g n i f i c a n t  way up on  th e  p e ac e  an d 
t r a n q u i l i t y  o f  In d ia n  co m m u n it ie s,  a s  a g e n e r a l  r u l e  we 
b e l i e v e  t h a t  su ch  o f f e n d e r s  f a l l  w i th in  th e  e x c lu s iv e  
j u r i s d i c t i o n  o f  s t a t e  c o u r t s .  A m or e l im i t e d  c l a s s  o f  
c ri m es  in v o lv in g  d i r e c t  i n ju r y  to  I n d ia n  i n t e r e s t s  s h o u ld , 
how ever , b e  re c o g n iz e d  a s  h av in g  I n d ia n  v i c t im s  — w h e th e r  
th e  T r ib e  i t s e l f ,  an  In d ia n  who f a l l s  w i th in  t h e  c l a s s  o f  
p e rso n s  to  whom c e r t a i n  s t a t u t e s  a r e  p a r t i c u l a r l y  d e s ig n e d  
to  a f fo r d  p r o t e c t i o n ,  o r  an  i n d iv i d u a l  In d ia n  o r  g ro up  o f  
In d ia n s  who a r e  v ic t im iz e d  by c o n d u c t w hic h  e i t h e r  a s  a 
m a t te r  o f  la w  o r  a s  a  m a t te r  o f  f a c t  c o n s t i t u t e s  a d i r e c t  
an d im m edia te  t h r e a t  to  t h e i r  s a f e t y .  In  su c h  c a s e s ,  
f e d e r a l  la w  e n fo rc e m e n t o f f i c e r s  may p r o p e r ly  p r o s e c u te  
n o n - In d ia n  o f f e n d e r s  in  th e  f e d e r a l  c o u r t s .  We a ls o  
b e l i e v e  t h a t  d e s p i t e  th e  common u n d e r s ta n d in g  t h a t  j u r i s ­
d i c t i o n  o v e r  c r im e s  on  In d ia n  r e s e r v a t i o n s  i s  e i t h e r ,  
e x c lu s iv e ly  s t a t e  o r  e x c lu s iv e ly  f e d e r a l ,  a s u b s t a n t i a l  
c a s e  can  b e  made f o r  th e  p r o p o s i t io n  t h a t  th e  s t a t e s  a r e  
n o t  o u s te d  fr om  j u r i s d i c t i o n  w i th  r e g a r d  to  o f f e n s e s  
co m m it te d  by  n o n - I n d ia n  o f f e n d e r s  w h ic h  p o se  a d i r e c t  an d 
s u b s t a n t i a l  t h r e a t  t o  In d ia n  v ic t im s , b u t  i n  t h e i r  s e p a r a te  
so v e re ig n  c a p a c i t i e s  may p ro s e c u te  n o n - I n d ia n  o f f e n d e r s  
f o r  v i o l a t i o n s  o f  a p p l i c a b l e  s t a t e  la w  a s  w e l l .

Jo hn  M. Harmon
A s s i s t a n t  A t to rn e y  G e n e ra l
O f f ic e  o f  L e g a l C o u n se l
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Senator Melcher. The committee will be in recess for 5 minutes, and 
then we will come back to hear our last witnesses. I t will be promptly 
in 5 minutes.

[Recess.]
Senator Melcher. The hearing will resume.
Gerald One Feather , director, Public Safety  Commission, Oglala 

Sioux Tribe, Pine Ridge, S. Dak., is our next witness.

STATEM ENT OF GERALD  ONE FEAT HE R, DIRE CTOR, PUBLIC 
SAFE TY COMMISSION, OGLALA SIOUX TR IBE

Mr. One F eather. My name is Gerald One Feather , and I am the 
executive manager of the public safety at Pine Ridge Reservation, and 
the commission is comprised of law enforcement and prosecution, 
which was in restructure of the tribal court system. The prosecution •
was transferred over to enforcement.

This statement is submitted to express the  views of  the Law and 
Orde r Committee of the Oglala Sioux Tribe and the Public Safety 
Commission of the Pine Ridge Reservation on the proposal to estab­
lish special magistrates  to exercise Federal jurisdiction on Indian 
reservations.

The tribe is the federal ly recognized governing body of the second 
largest Indian  reservation in the United States and exercises criminal 
jurisdict ion within its 2,778,000-acre reservation. The tribe has oper­
ated the Bureau of Ind ian  Affairs law enforcement program for the 
past 3 years under the Indian Self-Determination and Education 
Assistance Act through an elected public safety commission.

The Oglala Sioux Tribe  has long supported the concept which is 
contained in S. 2832. Lack of effective enforcement of Federal laws on 
the Pine Ridge Reservation, especially against non-Indian offenders, 
is a continuing problem for  our tribe, and we are convinced that the 
establishment of a Federal magistrate on the reservation would greatly  
assist tribal authorities in maintaining law and order. In particular, 
violations of the rights  of Indians  by non-Indians would in many 
cases constitute Federa l offenses which could be brough t before the 
Federal  magistrate.

We note th at the bill, in section 652(d), expressly authorizes tribal 
and Bureau of Indian Affairs  police officers to execute warrants and »
to take law enforcement actions in aid of a Federa l magistrate. The 
Oglala Sioux Tribe, of course, endorses this aspect of the bill. We have, 
however, been concerned fo r some time with the apparent uncertainty 
in certain Federal circles as to the legal status and author ity of our *
tribal officers who have been formally commissioned by the Bureau of 
Ind ian Affairs as Federa l officers. While the Inte rior  Department has 
advised us th at these officers are fully authorized to act as Federal 
officers and are protected as such by the provisions of  18 V.S.C. 1111 
and 1114, we understand that  the U.S. Department of Justice disputes 
this  view, and we have been provided with a legal memorandum from 
Just ice’s Office of Legal Counsel which concludes otherwise, and this 
has been submitted for the  record.

Senator  Melcher. Yes, we are glad to  have tha t for the record, and 
we are going to make tha t par t of the record following your state­
ment.

Mr. O ne F eather. We do not feel that this m atter  should be left in 
doubt. Our Indian officers daily place their lives on the line to promote
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the peace  and  safe ty  of  the reservatio n and rely upo n thei r Fe de ral 
commissions. As we have  been unable to  ob tai n a reso lution of  th is 
m at te r throug h conta cts  wi th the  In te rior  Dep ar tm en t and the De ­
pa rtm en t of Justi ce  over a 2-year per iod , we ask  th at  the  fol low ing  
br ie f amendm ent sho uld  be inclu ded in S. 2832 to resolve  the  m at te r 
once and  for a ll.

A ft er  pa ragr ap h (e) of  section 653, add the fol low ing  pa ra gr ap h
(f ) :

For  the purpose of maintain ing  law and order and protecting persons and 
prop erty  within the Ind ian  country, the Secretary  of the Inte rior , her einafter 
the ‘Secreta ry’, may commission any officer or employee of the Department of 
the  Int eri or or of any oth er Federal,  tribal, State, or local government agency to 
exerc ise such of the following author ities as the  Secreta ry deems ap prop ria te : 
(1) car ry firearms;  (2) secu re and execute any orde r, warrant,  subpena, or 
other process issued under the  author ity of the United Sta tes or an Ind ian  
tri be ; (3) make ar re sts;  (4) perform any othe r law enforcement duty that  the 
Secreta ry may designate.

Als o for the  reco rd, I  am enclosing the supe rin tend en t’s let ter  of  
su pp or t from  o ur local agency , and th is completes my br ie f sta tem ent.

Se na tor Melcher. Th e le tter  wi ll be made a pa rt  of  the  record and 
wil l als o ap pear a t the end o f your  testimony .

We appre cia te yo ur  te stimo ny  and  I th in k you  n oted ea rli er  th at— 
I th in k it  was wi th the U.S . attorn ey, Ro bert O’Leary—we asked 
wh eth er or not in his  view tri ba l police officers sho uld  be g ranted  the  
sam e p rotect ion  as F ed eral  officers such as  spec ial B IA  officers. Hi s a n­
swer, as I recal l, was in t he  affirm ative. I th in k t hat  is par t o f th e point  
th at you  a re ma kin g with  the  suggested lan guage t o the bill , is  it  no t?

Mr. O ne F eather. I guess.
Se na tor Melcher. Just , f or my own curiosity, wha t is the en rol lment  

of  th e Og lal a Sioux ?
Mr . One F eather. Well , the cu rre nt  enrol lm en t we use is 12,500, 

bu t th ey  are now up da ting  th ei r tr ibal enrollment an d ha ve pr et ty  ne ar 
7,000 new appli cat ion s to process. So, whenever t he  t rib e acts  on these  
appli ca tio ns , it  will a ffect the populatio n.

Se na tor Melcher. That  is the  en rol lment  of  the O glala  S ioux  on the  
Pi ne  Ridge Reservat ion  ?

Mr . O ne F eather. Pin e R idg e, yes.
I would like to men tion  th at  on Pine  Ridge we d o hav e an unusual 

case inv olv ing  the Federal  jur isd ict ion s. On the no rthe rn  bo undary of 
the res erv ation , we have th e Badla nds, whi ch come in to  the res erv a­
tio n, an d there, all offenders,  I nd ian and  n on -In dian , g o into the Fe d­
era l ma gis tra te.

Se na tor Melcher. On t hat por tion  of the re ser vation ?
Mr.  One F eather. Right .
Se na tor Melcher. In  the Ba dlan ds  ?
Mr. One F eather. I n  the Badla nds, rig ht . The hu nt in g by ai rc ra ft  

las t fa ll has  been tak en  over by the  U.S . Dep ar tm en t of Fis h and 
Game.

Se na tor Melcher. I used to  live  near the  Pi ne  Ri dg e Res ervatio n 
west of  Oglala , and how does  it hap pen  th at  th at  po rti on  of  t he res ­
erv at ion uses the  Federal  mag ist ra te  fo r both In di an  an d no n-Ind ian  
vio lators ?

Mr.  One F eather. Bec ause the  boundaries have  been  extended 
south wa rd to  includ e th e old bom bing rang e.

Se na tor Melcher. An d th er e is a lit tle  dif fer ent ju ris dict ion now 
than  ju st  an Ind ian res erv ati on  ?
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Mr. One Feather. Yes. I t is under the National Pa rk Service 
jurisdict ion.

Senator  Melcher. And the National Park Service extended their 
j urisdiction across onto the bombing range ?

Mr. One F eather. It  is tr iba l land, but  it is being leased to the Na­
tional Pa rk  Service.

Senator Melcher. I  understand. Then the tri bal government agreed 
as a part  of the lease arrangement ?

Mr. One F eather. Eight.
Senator Melcher. I see.
Mr. One Feather. Well, we did not agree to the  juri sdiction.
Senator Melcher. You did not buy th at part of it?
Mr. One Feather. It  was something tha t just  happened through  w

the process, and now we are tryin g to find a way to resolve it. The Park 
Service, a t this point, is also without  any authority to deal with the  
issue. We are sort of in limbo.

Senator Melcher. That is in teresting. I have not been through  the *
Badlands  recently. The last time I went through there, i t rained and I 
got stuck, and that was about 30 years ago.

Mr. One Feather. But, we carry on all the functions of investigation 
on Pine Ridge, the tr ibal law’, the triba l law enforcement people, and 
we have been getting good cooperation from the U.S. attorney in 
dealing with all crimes.

Senator Melcher. Gerald, does the U.S. attorney involved use the 
investigation  on major crimes by the triba l police officers rathe r than 
the FB I?

Mr. One F eather. Yes; he does, in certain  situations, on what they 
call the nonviolent crimes.

Senator Melcher. The nonviolent crimes are still listed within what, 
the 14 major crimes? It is still a part of the 14 major crimes?

Mr. O ne F eather. But in the last 6 months, the U.S. attorney has 
been very favorable in accepting the cases prepared by our triba l police.

Senator Melcher. That  is encourging.
Mr. One Feather. In fact, we have talked about setting up a model— 

not a model, but to work out an agreement between the U.S. a ttorney’s 
office, the FB I, and the tribe  in regard to dealing with the Major 
Crimes Act and also at the same time to deal with declinations that  
are refused prosecution by the U.S. attorney, and this has presented the 
triba l court system wnth the opportunity, I th ink, to see what they can 
do about dealing with these kinds of cases, which are h igh misdemean- •
ors, as far  as the tribe is concerned.

Senator Melcher. Because of declinations and the handling  of high 
misdemeanors, what about the fines; punishments ? Those are still very 
low, are they not? •

Mr. One Feather. They are still very low, but I thin k th at is some­
thing to be dealt with down the road. I see the possibility of li fting the 
limit on which the tribal  governments can assess, because all crimes, 
such as misdemeanors, are much low*er than the Federa l misdemeanor 
authorization that now exists.

Senator Melcher. Thank you very much, Gerald, for  your testi­
mony. We appreciate your coming up here from Pine Ridge to give us 
this very positive testimony.

Mr. One Feather. Thank you.
[The memorandum and let ter  follow:]



D E P A R T M E N T OF  JU S JJE

MEMORANDUM DATE:

TO:

FROM:

Ju dy  B a r tn o f f
A sso c ia te  D ep ut y A tt o rn e y  G en era l 
O ff ic e  o f  th e  D ep uty  A tt o rn e y  G enera l

He nry W at kin s
O ff ic e  o f  L eg a l C ounse l

SUBJECT: W he th er  c o n t r a c t  d ep u ty  o f f i c e r  em pl oy ed  by an
In d ia n  T r ib e  u n d e r  th e  In d ia n  S e lf -D e te rm in a ti o n  
Act  (P .L . 93 -6 3 8 ) a re  " f e d e r a l  o f f i c e r s "  a s  t h a t  
te rm  i s  u sed  in  18 U .S .C , §§ 111 , 1114

You ha ve  re q u e s te d  t h a t  t h i s  O f f ic e  in fo rm a l ly  re v ie w  an
A u gust  8,  1978 memorandum fr om  th e  C rim in a l D iv is io n  to  th e  
D ep uty  A tt o rn ey  G en era l on th e  ab ov e r e fe r e n c e d  s u b j e c t .  I  ha ve  
re v ie w e d  th a t  memorandum an d b e l i e v e  i t  to  be  c o r r e c t  f o r  th e  re a so n s  
h e r e in  s t a t e d .  I f  yo u d e s i r e  a fo rm al O f f ic e  o f  L egal C ounse l 
o p in io n  a f t e r  re v ie w in g  ray th o u g h ts  on t h i s  m a t te r  p le a s e  l e t  us  
kn ow .

The C ri m in a l D i v i s i o n 's  A ugust  8 , 1978  memorandum (a tt a c h e d )  
c o n c lu d e s  t h a t  c o n t r a c t  d e p u ty  o f f i c e r s  em pl oy ed  by  In d ia n  t r i b e s  
a r e  n o t  " f e d e r a l  o f f i c e r s "  a s  t h a t  te rm  i s  u sed  in  18 U .S .C . §§ 11 1,  
1 1 14 . You ask ed t h a t  we re v ie w  C r im in a l 's  mem orandum to  d e te rm in e  
w h e th e r  we a g re e  w it h  t h e i r  a n a l y s i s  an d c o n c lu s io n . We a g re e  w it h  
th e  C rim in a l D iv i s io n 's  c o n c lu s io n ,  how ever , we o f f e r  a d d i t i o n a l  
r e a s o n s  in  su p p o rt t h e r e o f .

The  r e le v a n t  f a c t s  a r e  s e t  f o r t h  in  th e  A ugust  8 , 1978  
me mo ran dum,  how ev er , we w i l l  b r i e f l y  o u t l i n e  th e  f a c t s  o u t o f  
w h ic h  th e  q u e s ti o n  a r i s e s .  S e c ti o n  11 14  o f  t i t l e  18 makes  i t  
a f e d e r a l  c r im in a l  o f f e n s e  to  k i l l  c e r t a i n  f e d e r a l  la w  e n f o r c e ­
m en t p e r s o n n e l , in c lu d in g  "an y  o f f i c e r  o r  em pl oy ee  o f  th e  
In d ia n  f i e l d  s e r v ic e  o f  th e  U n it e d  S t a t e s . "  1 / As th e  C ri m in a l

1 /  S e c ti o n  111 o f  t i t l e  18 i n c o r p o r a te s  by  r e fe r e n c e  § 1114* s 
l i s t i n g  o f  f e d e r a l  o f f i c e r s  an d  p r o h i b i t s  c e r t a i n  c o n d u c t d i r e c te d  
a g a i n s t  su ch o f f i c e r s .



D iv is io n  p o in ts  o u t ,  p e rso n s  in  th e  " In d ia n  f i e l d  s e r v i c e "  a re  
c l e a r l y  em pl oy ee s o f  th e  B ure au  o f  In d ia n  A f f a i r s  o f  th e  D epart  
men t o f  I n t e r i o r .  Th ey  a r e  th e r e f o r e  f e d e r a l  law e n fo rc e m e n t 
p e rso n n e l co v ere d  by  s e c t i o n s  111 an d 11 14 .

The In d ia n  S e l f - D e te rm in a ti o n  Act  o f  197 6 (25 U .S .C .
§ 45 0)  has  as  on e o f  i t s  b a s i c  o b j e c t iv e s ,  g iv in g  t r i b e s  th e  
r i g h t  to  a d m in is te r  p ro gra m s an d s e r v ic e s  p ro v id ed  f o r  them  by  
th e  F e d e ra l G over nm en t.  U nder  th e  A ct  a t r i b e  may e l e c t  to  
hav e th e  F e d e ra l Gov er nm en t c o n ti n u e  p ro v id in g  c e r t a i n  s e r v i c e s ,  
o r  i t  may r e q u e s t  t h a t  th e  S e c r e ta r y  o f  I n t e r i o r  c o n t r a c t  w it h  
t r i b a l  o rg a n iz a t io n s  to  p ro v id e  th e s e  s e r v i c e s .  The p e rso n n e l 
o p e ra t in g  u n d e r su ch  a c o n t r a c t  a r e  a c c o u n ta b le  d i r e c t l y  to  th e  
t r i b e .  We f u r t h e r  u n d e r s ta n d  t h a t  th e  t r i b e  s e l e c t s  an d 
g e n e r a l l y  s u p e rv is e s  su ch  p e r s o n n e l .  The  Gov ernm en t fu n d s 
th e s e  s e r v ic e s  an d e s t a b l i s h e s  g e n e r a l  s ta n d a rd s  t h a t  m ust  be  
met  by  c o n t r a c t  em p lo y ees.  From th e s e  f a c t s  th e  q u e s t io n  a ro se  
w h e th e r  p e rso n s  so  em pl oy ed  to  p ro v id e  t r i b a l  law en fo rc e m e n t 
s e r v ic e s  a re  f e d e r a l  o f f i c e r s  c o v e re d  by  18 U .S .C . §§ H I ,  11 14 . 
For th e  re a so n s  s t a t e d  by th e  C rim in a l D iv is io n  an d f o r  th e  
a d d i t i o n a l  re a so n s  t h a t  fo l lo w , we a g re e  t h a t  th e s e  p e rso n s  a re  
n o t cov ere d  by th e  s u b j e c t  p r o v i s io n s .

In  th e  c o n g r e s s io n a l  d e b a te s  r e l a t i n g  to  th e  o r i g i n a l  
l e g i s l a t i v e  p r e c u r s o r  o f  §§ 111  an d 1114 Con gr es sm an  Dow el l 
q u e s ti o n e d  th e  c o v e ra g e  o f  th e  b i l l  u n d e r  c o n s i d e r a t i o n .  He 
n o te d  th a t  in  m os t c a s e s  i t  was  c l e a r  t h a t  th o se  c o v e re d  wer e 
f e d e r a l  o f f i c e r s ,  how ever,  a te rm  th e r e  u se d , " s e c r e t  s e r v ic e  
o p e r a t iv e , "  to  him wa s n o t  c l e a r l y  l im i te d  to  f e d e r a l  o f f i c e r s  
an d em plo yees . F o r t h i s  r e a s o n  Con gr es sm an  Dow el l q u e s t io n e d  
w h e th e r la n g u ag e  sh o u ld  b e  in c lu d e d  to  make  i t  c l e a r  t h a t  
co v era g e  was  l im i te d  to  f e d e r a l  o f f i c e r s .  The  fo l lo w in g  c o ll o q u y  
to o k  p la c e :

Mr. SUMNERS o f  T e x a s . I  do  n o t  b e l i e v e  i t  i s  
n e c e s s a ry  to  i n s e r t  i t .  We a re  d e a l in g  w i th  F e d e ra l 
o f f i c e r s .

Mr . DOWELL. Th e la n g u a g e  u sed  in  t h i s  i n s ta n c e  
doe s n o t  i n d i c a t e  who th e s e  o p e r a t iv e s  a r e .  I  m ere ly  
c a l l  a t t e n t i o n  o f  th e  ch a ir m a n  to  t h a t  f a c t ,  and  I  
th in k ,  i f  i t  r e f e r r e d  d e f i n i t e l y  to  F e d e ra l o f f i c e r s ,  
i t  wou ld  be  c l e a r e r .



Mr.  MONTAGUE. Mr . S p e a k er,  w i l l  th e  g e n t l e ­
men y ie ld ?

Mr.  SUMNERS o f  T exas.  Y es.
Mr. MONTAGUE. What j u r i s d i c t i o n  wou ld  th e  

U nit ed  S t a te s  Gov er nm en t ha ve  w it h  r e s p e c t  to  an y ­
bo dy  e ls e  e x c e p t F e d e ra l  o f f i c e r s ?

Mr. DOWELL. Th ey  wo uld have n one .
Mr.  MONTAGUE. We co u ld  n o t  l e g i s l a t e  w it h  

r e s p e c t  to  an yo ne  e l s e ,  and , t h e r e f o r e ,  th e r e  i s  
n o th in g  h e re  b u t U n it e d  S ta te s  S e c re t  S e rv ic e  
o f f i c e r s .  I  a g re e  w it h  th e  g e n tl em en  t h a t  i t  
sh ou ld  a p p ly  to  th em , b u t we c a n n o t l e g i s l a t e  
abou t an yb od y e l s e  th an  U n it ed  S ta te s  o f f i c e r s .

78 Con g.  Re c. 8127 (1 9 3 4 ) . T hus,  C on g re ss  in te n d e d  to  l i m i t  
c o v e ra g e  under th e  l e g i s l a t i o n  to  U n it ed  S t a te s  o f f i c e r s  an d
e m p lo y e e s .

T her e i s  no  d i s p u te  t h a t  th e  c o n t r a c t  " d e p u ty  s p e c ia l  
o f f i c e r s "  a re  n o t  t e c h n i c a l l y  U n it ed  S t a te s  o f f i c e r s  o r  em plo yees . 
S e c ti o n  2 1 0 5 (a )( 1 )  o f  t i t l e  5 U .S .C . l i s t s  th e  t r a d i t i o n a l  in d ic ia  
o f  a f e d e r a l  em plo yee. I t  d e f in e s  a f e d e r a l  em pl oy ee  a s  on e who 
i s  (1 ) a p p o in te d  in  th e  c i v i l  s e r v i c e ;  (2 ) en gag ed  in  th e  p e rf o rm ­
ance  o f  a f e d e r a l  f u n c t io n ;  an d (3 ) s u b j e c t  to  th e  s u p e r v is io n  o f  
a f e d e r a l  em pl oy ee  w h il e  engaged  in  th e  p e rf o rm an ce  o f  h i s  d u t i e s .  
The re q u ir e m e n t o f  G ov er nm en t s u p e r v is io n  i s  an  im p o r ta n t f a c t o r ,  
se e  Lo dg e 18 58 , Am er.  Fed , o f  G ovt.  Em pl oy ee s v . NASA, 42 4 F . Supp 
186 (D .C . 19 7 6 ).  I t  se em s t h a t  th e  c o n t r a c t  d e p u t ie s  can  o n ly  
c la im  s t a tu s  o f  f e d e r a l  o f f i c e r s  by  v i r t u e  o f  t h e i r  p e rfo rm in g  a 
f e d e r a l  fu n c t io n .  We as su m e f o r  p u rp o se s  o f  a rg um ent t h a t  
c o n t r a c t  d e p u ti e s  p e rfo rm  e s s e n t i a l l y  th e  same  f u n c t io n s  a s  BIA s 
r e g u l a r  In d ia n  P o l i c e .  H ow ev er , p e rf o rm an ce  o f  a f e d e r a l  fu n c ti o n  
c a n n o t , in  o u r o p in io n ,  b r in g  on e u n d e r  th e  c o v e ra g e  o f  §§ 111  and 
1114 . T h is  vie w  se em s c o n s i s t e n t  w i th  th e  ab ove q u o te d  c o ll o q u y  
o f  th e  1934  C o n g re ss  an d d e b a t e s .  A lt h o u g h  a " s e c r e t  s e r v ic e  
o p e r a t iv e "  n o t a G ov er nm en t em p lo y ee , fu n c t io n in g  p u r s u a n t  to  
i n s t r u c t i o n s  o f th e  G ov er nm en t w ould  see m to  be  p e rfo rm in g  a f e d e r a l  
f u n c t io n  i t  was made c l e a r  t h a t  he  i s  n o t  c o v e re d .

F u r th e r , I f  p e rfo rm a n c e  o f  a f e d e r a l  f u n c t io n  w ould  b r in g  
on e u n d e r  th e  c o v e ra g e  o f  § § 1 11 , an d 1114, i t  w ould  f o l lo w  t h a t  
an yone en ga ge d in  a f e d e r a l  f u n c t io n  w ould  be  c o v e re d . T h is



' in c lu d e s  S ta te  an d lo c a l  law e n fo rc e m e n t p e rso n n e l c ro s s  d e p u ti z e d  
i u n d e r a u th o r i t y  o f  18 U .S .C . § 3055  who w er e e n fo rc in g  f e d e r a l  
L la w . Ev en  p r iv a t e  c i t i z e n s  a tt e m p t in g  a c i t i z e n ' s  a r r e s t  f o r  th e  

v i o l a t i o n  o f  a f e d e r a l  o f f e n s e  w ould  seem to  be  c o v e re d . We 
th in k  i t  p l a in  t h a t  C ongre ss  d id  n o t  in te n d  su ch an  e x p a n s iv e  
c o n s t r u c t i o n .  In  t h i s  c o n n e c ti o n  i t  w a r ra n ts  m en ti on  t h a t  § 1114  
l i s t s  c o v e re d  p o s i t io n s  r a t h e r  th a n  f u n c t io n s .

To re ad  § 1114 a s  b ro a d ly  a s  I n t e r i o r  u rg e s  wou ld  a f f o r d  
co v era g e  u n d e r  th e  s t a t u t e s  to  p e r s o n s  who o f f i c i o u s l y  an d 
ig n o r a n t ly  se ek  to  e n fo rc e  f e d e r a l  la w . We do n o t b e l ie v e  t h i s  
to  be  c o n s i s t e n t  w it h  C o n g re ss ' i n t e n t .  R a th e r , we re a d  § 11 14  
to  l i m i t  c o v e ra g e  to  th o se  in  p o s i t i o n s  d e s ig n a te d  in  § 11 14  
wh ose a c t i o n s  a re  s u b je c t  to  th e  c o n t r o l  an d s u p e rv is io n  o f  th e  
F e d e ra l G ov er nm en t.  The  c o n t r a c t  d e p u t ie s  a re  n o t l i s t e d  in  
§ 1114 an d n e i t h e r  a re  t h e i r  a c t i o n s  s u b je c t  to  d i r e c t  c o n t r o l  and 

; s u p e r v i s io n  o f  th e  F e d e ra l G overn m en t.

F i n a l l y ,  i t  i s  s i g n i f i c a n t  t h a t  § 1114  has been  am en ded to  
b r in g  c e r t a i n  p e rso n s  who a r e  n o t  c i v i l  s e r v ic e  em plo yee s w i th in  
i t s  c o v e ra g e . Thus,  w he re  C o n g re ss  in te n d e d  § 1114 to  a p p ly  to  
th o se  n o t  t e c h n i c a l l y  G ov er nm en t em plo yees  i t  has s a id  so . In  
194 0 C o n g re ss  am ended  § 1 1 1 4 's p r e d e c e s s o r  to  c o v e r p e rso n s  em ploy ed  
to  a s s i s t  a U .S . o r  d e p u ty  U .S . M a rsh a l.  2 / 48 S t a t .  780 . The
am endm ent  was e x p la in e d  d u r in g  th e  f l o o r  d e b a te  by  Con gr es sm an  
M cL au g h li n :

Mr . McLAUGHLIN. Th e b i l l  am ends th e  e x i s t i n g  
la w  r e l a t i n g  to  th e  k i l l i n g  o f  c e r t a i n  F e d e ra l la w - 
e n fo rc em en t o f f i c e r s .  Th e p r e s e n t  a c t  makes  i t  a 
F e d e ra l o f fe n s e  to  k i l l  c e r t a i n  d e s ig n a te d  o f f i c e r s  
Among th e s e  a re  U n it e d  S t a t e s  m arsh a ls  and d ep u ty  
m a rs h a ls  and a l s o  s p e c i a l  a g e n ts  o f  th e  F e d e ra l 
B ure au  o f  I n v e s t i g a t i o n .  Th e law i s  i n d e f i n i t e  in  
t h a t  i t  i s  n o t  q u i t e  c e r t a i n  w h e th e r i t  a p p l ie s  to  
th e  m urd er  o f  a p e rs o n  who i s  em pl oy ed  to  a s s i s t  a 
U n it e d  S ta te s  m a rsh a l o r  d e p u ty  m ars h a l o r  to  a

2 / S e c ti o n  1114  a ls o  was  am en de d to  c o v e r  p e rso n s  a s s i s t i n g  
o f f i c e r s  o r  em plo yee s o f  th e  C ust om s S e rv ic e  an d th e  IR S.
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p e rso n  who i s  an  o f f i c e r  o r  an  em ploy ee  o f  th e  
F e d e ra l Bu reau  o f  I n v e s t i g a t i o n  b u t who may n o t 
be o f f i c i a l l y  d e s ig n a te d  a s  a s p e c ia l  a g en t o f  
t h a t  B ure au . T h is  b i l l  s im p ly  ex pa nd s th e  
d e f i n i t i o n  to  make  i t  c e r t a i n  th a t  th e  la w  w i l l  
a p p ly  to  a p e rs o n  who i s  a p p o in te d  by  a m ars h a l 
f o r  th e  purp ose  o f  a s s i s t i n g  him  w h i le , f o r  
i n s t a n c e ,  ta k in g  a p r i s o n e r  to  a F e d e ra l p e n i t e n ­
t i a r y .

Mr . FADDIS. Th en  i t  does n o t narr ow  th e  
f i e l d  an y?

Mr . MCLAUGHLIN. I t  expan ds i t .

82 Cong.  R ec . 16 26 .

As i t  wa s e x p la in e d , t h i s  am endm ent  expan ded  § 1 1 1 4 's  
co v era g e  to  p e rso n s  a s s i s t i n g  a m a rsh a l when em pl oy ed  by  hi m  a n d , 
o f  c o u r s e , s u b je c t  to  h i s  s u p e r v i s io n .  T h is  underm in es th e  a r g u ­
men t t h a t  p e rso n s  n o t ev en  em plo yed  by  o r  s u b je c t  to  th e  s u p e r ­
v i s io n  o f  th e  U n it ed  S ta te s  G ov er nm en t a re  c o v e re d .

M ore over,  § 11 14 *s  e x p r e s s  in c lu s io n  o f  c e r t a i n  n o n ­
g o v e rn m en ta l p e rso n n e l i n d i c a t e s  t h a t  th e  a b sen ce  o f  c o n t r a c t  
d e p u ti e s  i s  n o t  a l e g i s l a t i v e  o v e r s i g h t .

For th e s e  re a so n s  we a r e  o f  th e  v ie w  t h a t  c o n t r a c t  " d e p u ty  
s p e c ia l  o f f i c e r s "  a re  n o t  c o v e re d  by §§ 111 an d 1114.

We do  n o t  f in d  th e  c a s e s  c i t e d  by  I n t e r i o r  a t  odds w i th  
o u r  c o n c lu s io n .  B a s ic a l ly ,  I n t e r i o r  h as l i f t e d  e x c e r p ts  d i s c u s s in g  
" f e d e r a l  o f f i c e r s "  from  v a r io u s  c a s e s .  The p ro b le m  w it h  t h i s  i s  
t h a t  th e s e  e x c e r p ts  a re  n o t  d i r e c t l y  r e le v a n t  to  th e  i n q u i r y  a t  
h and . T h at i s ,  w ha t d id  C o n g re ss  mean by  i t s  u se  o f  th e  te rm  
"a ny  o f f i c e r  o r  em pl oy ee  o f  th e  In d ia n  f i e l d  s e r v ic e  o f  th e  U n it e d  
S t a t e s . "  18 U .S .C . § 1114.

One c a s e  up on  w h ic h  I n t e r i o r  p la c e s  heavy  r e l i a n c e  i s  
Buc kl ey  v . V a le o . 424 U .S . 1 (1 9 7 6 ) . Th ey  p o in t  to  th e  la n g u a g e  
o f  t h a t  c a s e  t h a t  s t a t e s  t h a t  an  o f f i c e r  o f  th e  U n it e d  S t a t e s  i s  
"a ny a p p o in te e  e x e r c is in g  s i g n i f i c a n t  a u th o r i t y  p u r s u a n t  to  th e
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la w s o f  th e  <5* te d  S t a t e s . "  424  U.S . a ^  26 . T h is  i s  in o p p o s i te  
to  th e  is su e  h e re  u n d e r c o n s id e r a t i o n .  The C ourt  in  B uck le y co n ­
s id e r e d  th e  sc op e o f  th e  te rm  " o f f i c e r s  o f  th e  U n it ed  S t a te s "  as 
i t  i s  use d in  A r t i c l e  I I ,  S e c ti o n  2,  c la u s e  2 o f  th e  C o n s t i tu t io n .  
In  u s in g  th e  la n g u ag e  q u o te d  by  I n t e r i o r  th e  C ourt  d i s t in g u i s h e d  
be tw ee n  th o se  U n it ed  S t a te s  o f f i c e r s  wh ose ap p o in tm en ts  r e q u ir e  
th e  ad v ic e  an d c o n se n t o f  th e  S e n a te , and th o se  o th e r  i n f e r i o r  
o f f i c e r s  whose  a p p o in tm en ts  do  n o t .  By d e f in i t i o n  a l l  th e  o f f i c e r s  
d is c u s s e d  by  th e  C o u rt  w er e o f f i c e r s  o r  em pl oy ee s o f  th e  U n it ed  
S t a t e s .  Thus,  t h i s  c a s e  d o e s  n o t  f u r t h e r  I n t e r i o r ' s  ar gum en t 
s in c e  Buc kl ey  was  l im i te d  to  a d is c u s s io n  o f  a v e ry  n a rr o w  ra n g e  
o f  U .S . o f f i c e r s ,  i_ .e ^ , th o s e  r e q u ir in g  S en a te  c o n f ir m a t io n .

I n t e r i o r  a l s o  q u o te s  from  th e  c a se  o f  L ad ner  v . U n it ed  
S t a t e s , 358  U .S . 169 (1 9 5 8 ) , a c a se  d is c u s s in g  18 U .S .C . § 11 14 , 
a s  fo ll o w s :

[T ]h e c o n g re s s io n a l  ai m  wa s to  p re v e n t h in d ra n c e  
to  th e  e x e c u ti o n  o f  o f f i c i a l  d u ty , an d th u s  to  
a s s u re  th e  c a r r y in g  o u t  o f  f e d e r a l  p u rp o ses  an d 
i n t e r e s t s , an d was n o t  t o  p r o t e c t  f e d e r a l  o f f i c e r s  
e x ce p t as  in c id e n t  t o  t h a t  a im . (E m ph as is  added )

I d . a t  175-1 76 . Her e a g a in ,  t h i s  does n o t a id  I n t e r i o r ' s  a rg um en t.  
The ab ove q u o te d  la n g u ag e  d o e s  n o t  p u rp o r t  to  d e f in e  th e  te rm  
f e d e r a l  o f f i c e r s .  I t  m e re ly  s t a t e s  t h a t  th e  p u rp ose  o f  § 1114 
i s  t o  p r o t e c t  su ch o f f i c e r s  in  th e  pe rf o rm an ce  o f t h e i r  o f f i c i a l  
d u ty  an d t h a t  t h i s  w i l l  a s s u r e  th e  c a r r y in g  o u t o f  f e d e r a l  p u rp o se s 
an d i n t e r e s t s .  T h is  i s  c l e a r l y  in te n d e d  to  d i s t i n g u i s h  betw ee n  
s i t u a t i o n s  whe re  f e d e r a l  o f f i c e r s  a r e  p e rf o rm in g  o f f i c i a l  d u t ie s  
a s  oppose d to  th o se  c a s e s  w h ere  th e y  a re  n o t .  3 / The te rm  f e d e r a l  
o f f i c e r  i s  n o t ex po un de d u p o n .

The o th e r  c a s e s  c i t e d  by  I n t e r i o r  a ls o  f a i l  to  d is s u a d e  
u s  from  o u r v ie w  on  t h i s  i s s u e .  For e x a n p le , U n it ed  S t a t e s  v . 
M is s i s s ip p i  V a ll e y  C o. .  36 4 U .S . 520 (1 961) i s  n o t p e r t i n e n t  h e re  
f o r  s e v e r a l  r e a s o n s . F i r s t ,  th e  s t a t u t e  th e r e  a t  i s s u e  a p p li e d  
to  a p e rso n  a c t in g  a s  an  a g e n t  f o r  th e  Gov er nm en t a s  w e l l  a s to  
f e d e r a l  em plo yees.  I d . a t  5 5 2 . Second, th e  i n d iv id u a l  i n  t h a t

3 /  The c a se  o f  U n it ed  S t a t e s  v . H e l i c z e r , 373  F .2 d  241 (2 d C i r .  
1 9 6 7 ),  a c a se  c i t e d  by  I n t e r i o r ,  in v o lv e s  a s im i l a r  s i t u a t i o n .  In  
H e l ic z e r  th e r e  wa s no  q u e s t io n  a b o u t th e  s u b je c t  i n d iv i d u a l s  b e in g  
f e d e r a l  o f f i c e r s .  The i n q u i r y  wa s l im i te d  to  w h e th e r  th e y  were 
a c t i n g  w i th in  th e  sc ope  o f  t h e i r  o f f i c i a l  r e s p o n s i b i l i t y .
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c a s e  was re q u e s te d  by  th e  Bur ea u o f  th e  B udget  to  p erf o rm  c e r ­
t a i n  s e r v ic e s  w hic h  p ro v id e d  th e  b a s i s  f o r  th e  la w  s u i t .  F in a l l y ,  
th e  s t a t u t e  in v o lv e d  in  t h a t  case  wa s a c o n f l i c t - o f - i n t e r e s t  
s t a t u t e ,  and th e  C ourt  ac know le dged  t h a t  th e s e  s t a t u t e s  ha ve  
a lw ay s been  c o n s id e re d  t o  ap p ly  to  i r r e g u l a r  em plo yee s o f  th e  
G over nm en t,  w h e th e r o r  n o t  com pensa te d . I d . a t  1 5 . E it h e r  o f  
th e s e  f a c to r s  a d e q u a te ly  d i s t in g u i s h e s  th e  M is s i s s ip p i  V a ll e y  
Co . c a se  from  th e  i s s u e  a t  han d.

The  c a s e s  h o ld in g  t h a t  j a i l e r s  who c o n f in e  f e d e r a l  p r i s o n ­
e r s  m us t be  c o n s id e re d  f e d e r a l  o f f i c e r s  f o r  p u rp o se s  o f  a w r i t  
o f  hab eas c o rp u s , i s  no more th an  common s e n s e . I f  a p r i s o n e r  
h e ld  p u rsu a n t t o  f e d e r a l  a u th o r i t y  i s  o rd e re d  r e le a s e d  by  a 
f e d e r a l  c o u r t  t h i s  o r d e r  can n o t be  f r u s t r a t e d  by a c la im  th a t  
th e  p r i s o n e r  i s  n o t h e ld  by  a f e d e r a l  o f f i c e r .  I f  th e  w r i t  i s  
t o  r e t a i n  an y v a l i d i t y ,  i t  o f  c o u rse  m us t c a r r y  th e  po wer  to  co mpe l 
r e l e a s e  o f  f e d e r a l  p r i s o n e r s  h e ld  by  s t a t e  an d l o c a l  j a i l e r s  who 
a r e  a c t in g  as a g e n ts  f o r  th e  f e d e r a l  G over nm en t.  In  t h i s  co n n ec­
t i o n  th e  c o u r t  in  R ei d v . C o v e r t, 351 U .S . 487 (1 956) h e ld  t h a t  
w her e a j a i l e r  was r e q u i r e d  to  '' r e c e iv e  an d k eep "  p r i s o n e r s  o f 
th e  U n it ed  S ta te s  "h e  i s  to  t h a t  e x te n t  an  o f f i c e r  o f  th e  U n it ed  
S t a t e s , "  f o r  p u rp o se s  o f  th e  habeas s t a t u t e .  I d . a t  490.

P ro v a n c ia l v . U n it e d  S t a t e s , 454 F .2 d  72 (8 th  C i r .  19 72 ) 
e ld  t h a t  p e rso n s  h o ld in g  BLA s p e c ia l  o f f i c e r  com m is si ons even- 
ho ug h em pl oy ed  by  a l o c a l  n o n -In d ia n  g o v ern m en t an d n o t p a id  
y f e d e r a l  fu n d s a r e  c o v e re d  u n d e r th e  F e d e ra l  T o r t  C la im s A c t.  
ow ever , t h e  c o u r t  made i t  c l e a r  t h a t  th e  b a s i s  f o r  i t s  h o ld in g  
a s  t h a t  t h a t  Act  c o v e re d  n o t o n ly  f e d e r a l  o f f i c e r s  an d em plo yees,  

b u t  " p e rso n s  a c t in g  on  b e h a l f "  o f  a f e d e r a l  agen cy  a s  w e l l .
28 U .S .C . § 26 71 . T h u s,  th e  c o u r t  r e l i e d  on  t h i s  more e x p an s iv e  
la n g u a g e  to  b r in g  th e  s p e c i a l  o f f i c e r s  u n d e r  th e  A c t 's  c o v e ra g e .

The C rim in a l D iv i s io n  has re sp o n d ed  to  I n t e r i o r ' s  ar gum en t 
b a se d  on  U n it ed  S t a te s  v .  S m it h , '56 2 F .2 d  45 3 (7 th  C i r .  19 77 )
c e r t . d e n ie d , ____  U .S . _____ (1 9 7 8 ).  Se e pag e 10 o f  th e  C ri m in a l
D i v i s i o n 's  A ugust  8 , 19 78  memorandum . The few re m a in in g  c a s e s  
c i t e d  a re  c l e a r l y  d i s t i n g u i s h a b l e  a n d , I  d o n 't  b e l i e v e  w a rra n t 
an y t r e a tm e n t  h e r e .  H ow ev er , sh o u ld  you w is h  u s  to  d is c u s s  
e i t h e r  o f  th e s e  c a s e s  p l e a s e  l e t  u s  kn ow .



98

U nited Stales De partm en t ol the
B l’R EAl’ o r  IND IAN  AFFA IRS 

PINE RIDGE INDIAN AGENCY 
I’INE RIDGE. SOI Til DAKOTA 57770

IN RE PLY HELEN IO

Superin tendent's
Office

Mr. Gerald One Feather 
Executive D irecto r,  Pub lic  Safety 
PO Box 300
Pine Ridge,  SO 57770 

Dear Hr. One Feather:

Thank you fo r  the in form at ion you re ce nt ly  provided re la ti ve  to 
the p o s s ib il it y  o f securing a Federal Ma gis tra te to hear an adjudged 
case through the Ogla la Sioux Tr ibal  Court System.

A fter seme cons iderat ion of  the mat ter, i t  would appear that  we 
should be able to extend tim ely action on a number o f issues which 
receive  no atten tion whatsoever at  th is  time. Some of these areas 
which invo lve  tre spass, th e ft , hunt ing on the rese rvat ion by 
Caucasian, and the de st ru ct ion of rese rvat ion road systems by 
th ro u gh -t ra ff ic .

We be liev e a Federal Mag ist rate would be an ex ce lle nt idea. This 
would enhance the pr es tig e of  the ju d ic ia l system and br ing ju s tice  
to some areas which at th is  presen t time are to ta ll y  ignored.

You have my assurance o f fu ll  support in secu ring th is  valuable  
se rv ice .

Since re ly,

Superintendent
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Senator  Melcher. Our next witnesses are Rick Reid, fourth  chap­
ter  president, Montanans Opposing Discrimination, Poplar , Mont., 
and Joel Eggelbrecht, a member of the Wolf Point City Council.

STATEMENT OF RICK REID, FOURTH CHAPTER PRESIDENT, 
MONTANANS OPPOSING DISCRIMINATION

Mr. Reed. My name is Rick Reid, and I am from Popla r, Mont., 
which is located on the For t Peck Reservation.

I will skip over some of the stuff tha t I was going to emphasize 
and more or less try to wrap up my presentation because of the lateness 
of the  day.

We appreciate the effort tha t you have made to bring Government 
closer to the people by holding tnese hear ings in Billings ra ther than  
have us go the long distance to Washington, D.C. This gives us a feel­
ing tha t we do have some say in this Government, and we feel good 
about tha t.

We are also encouraged tha t someone in the political arena has 
acknowledged, tha t there are problems between India ns and whites 
on the  Indian  reservations, and we feel that this bill is evidence th at 
maybe there are solutions to it. Of course, Government policy in the 
past  has placed two people within the reservations under changing 
rules. They forced Indians to the reservations with treaties and en­
ticed the white settlers via  the Homestead Act. We have lived in these 
areas under some sort of harmony fo r some years, but we are changing 
in laws and stuff. It  seems to have lef t us in limbo with loopholes in 
the laws that  encourage the lack of prosecution and punishment of 
minor crimes.

Wi th white settlement on the reservation, our State and local gov­
ernments are  set up to administe r all Government services and justice 
over the white persons and property, and we were secure in tha t 
fact in the early days of the reservation because of the constitutional 
principle tha t guaranteed us the righ t to vote to elect any governing 
body tha t would admin ister any government control over us or our 
properties.

These laws, though, have been changed in the last few years  and 
has limited the power of our  county and State governments to exercise 
judicial control over our property when it perta ins to crimes between 
Indians and whites. Since the change in the law which forbids the 
State jurisdiction over Indians on deeded property, we have lived m 
this limbo of an incomplete jurisdiction state. We are left with only 
I he option of using triba l courts which sometimes answers our  com­
plaints , but on the whole has not administered fair ly to our needs.

Our objections with using the triba l justice system does not lie 
with the personalities of  the people who are involved with the tribal 
judicia l system, but r ather with what we feel is a constitutional guar­
antee of  equal pa rticipatio n by vote in the Government tha t controls 
the judicial branches of any government tha t att empts  to exercise con­
trol over us. The citizenry are only a t ease when they know that they 
have a chance to correct, by vote, an injustice or lack of justice by 
any government. Under today’s rules, the triba l governments do not 
have to reflect our concerns for we cannot influence t ha t government 
through the elected process.
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What we need today is to  bring  our judicial systems or processes to­
gether so th at all citizens, Indians or whites, have equality under one 
law. The only way tha t we feel we can achieve tha t process is to enact 
a law that  will place Ind ians  and whites in the  same court which will 
administer the same punishment for the same crimes. Until we do this, 
we do not feel tha t there will ever be complete harmony or equality 
on the reservation areas.

In that , i t appears to me that we have three solutions, and listening 
to the testimony today from triba l governments and from other peo­
ple, we heard what I feel are three options.

We have No. 1, the  t rib al option or triba l court system which some 
have stated they feel, as far  as minor crimes, they ought to have con­
trol over the white resident and his proper ty on the reservations; No. 
2, we also have the State or State jurisd iction; and we have No. 3, 
which would be the Federal level, or the bill which you have intro­
duced today which is a Federal magistrate.

I would like to comment briefly on the  one on triba l court and what 
my concerns as a citizen are in that  area, and as a proper ty owner on 
the reservation. As a white property owner, I  am not  a tribal member. 
I do not feel that  I  should have any control in tr ibal government, for 
I am not a tribal member. I have never attempted to influence t ribal  
government in tha t manner, but for them to exercise jurisdiction over 
me, I feel, is an encroachment upon the consti tutional principles. I be­
lieve tha t the Oliphant  case, while it only addressed the criminal 
aspect of jurisdiction, our attorneys tha t we have talked to said th at 
if need be, if we were to push the civil aspect throu gh the court sys­
tem, they believe that we would be upheld in the civil jurisdiction as 
we were in criminal jurisdiction.

Senator Melcher. There are several cases going through  the Fed ­
eral courts on that very poin t righ t now, Rick.

Mr. Reid. I am aware of that.
Senator Melcher. When it reaches the Supreme Court, we will find 

out.
Mr. R etd. What we a re tryin g to say is, I  do not know th at we spe­

cifically approve of the Federa l magistrate bill. I do approve of 
the concept for the one court for the one crime. I f tha t is what it does, 
rather  than go to the trib al option, which I  do not  feel can be upheld 
in the court system fo r th e tribes, in other words, exercising ju risdic­
tion over me. If  tha t were the case, then I think the Federal Indian 
policy which opened the reservation for homesteading has been d ras­
tically changed from the original in tent, and i f t ha t is the solution, to 
put  us under the tribal jur isdict ion system, I th ink the followup would 
have to be a condemnation of any deeded property on the Indian  res­
ervations and removal of anybody other than tribal members from 
that area. Unless tha t is done, I think  we are in continual conflict 
and we will have to oppose that concept because of the  vote.

As I said before, we are not concerned through prejudice, as has 
been implied by the tribal members, through prejudice, et cetera. We 
are not concerned with the  personalities involved in the t ribal police 
forces, but  rather in tha t principle of voting in and partic ipating in 
the Government which controls us.

As an example, in the city of Poplar , we were accused of many 
things when we started the model organization, and our primary
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concern for start ing that, organization was encroachment of triba l 
jurisdiction over our lives, which was before the Oliphant case, and 
it had lieen stated tha t because of the prejudices, et cetera, tha t we 
were jus t sore on this point. But tha t is not the case. The city of Poplar  
had an Indian chief of police, a tribal member, who was chief of 
police for many, many years, and he was a qualified chief o f police. 
He had the support of the community for one reason—that the com­
munity had the right  to vote to elect the city government that hired or 
fired him, and if he abused his position as in the case of any other 
police officer, he could have been removed. But now, we talk of the 
thre at of t ribal control over our lives. We have absolutely no control

• over that tribal government  tha t appoints the police force, and in that 
light, we have to oppose, under any circumstances, any manner of 
tribal jurisdiction.

While I am on the triba l jurisdiction  subject, the cross-deputiza-
* tion concept has been mentioned. There are problems, we feel, with 

the cross-aeputization concept on the same basis. Granted, they are 
not, or you are not in this  bill, advocating tha t we go to the triba l 
court system, but  the trib al police department is an arm of the  tribal 
government. We are not members of tha t tribal government, and con­
sequently, if  there is an abuse by thei r officers, I do no t see where we 
have the proper appeal to remove that police officer.

Senator Melcher. Und er this concept, it is a Federa l law that  is 
being enforced. The use of the tr ibal police officer is only for tha t pur­
pose. There is a question of whether or not you are confident that under 
tha t concept of enforcing Federal law, whether that does not serve 
justice and does not preserve your right s as a citizen. I t is our feeling 
that probably it does, but tha t is why we are here;  to receive testi­
mony on it and get your opinion on it.

Mr. Reid. A s I said, we are concerned with that . As far as cross- 
deputization, as far  as th e cooperation of  police departments, I  am all 
for that . I think  t ha t we have to have that. But  we have to get into 
one court system to get away from this—a prime example of what I  am 
talking about would be an open container law in the city of Poplar.  
If  you would care to d rive up on Main Street in Pop lar  unannounced 
on Sunday morning, .or almost any morning—and granted I am not 
saying tha t Indians  are the  only ones tha t violate the  laws, whites do, 
too—but I  would like to propose a possibility tha t if  I  walked up the

♦ street arm in arm with an Indian and we both had an open container— 
the ci ty has an open con tainer  ordinance and the tribe also has an open 
container ordinance—under cross deputization, the tr ibal police would 
have the right to a rres t me, to send me to my court  for punishment

* that the ir court does not enforce. It  is on the books, but it is not en­
forced.

Granted, I am sure that  they will contest that , but  repeated ap­
pearances or approaches up and down o ur Main Street of town, and 
just  to watch in the evenings as to who is running up and down the 
streets, if their enforcement is there, there  must not be enough penalty 
to cause it  not to be done as often in the future , because we have not 
changed the  appearances of  tha t community. And in  that light, we are 
concerned about that.

The other option we mentioned was State jurisdiction, which we be­
lieve still would be the best approach. I assume th at it is an unattain-
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able approach. Basically, our argument there, and it goes on to some 
of the arguments that  the tribal members st ated ; why would not  the 
white people be under  the tribe’s jur isdiction  on the reservation, be­
cause they are when they go off the reservation. But there is nothing in 
tha t law that precludes them from part icipating in those governments 
when they are off the reservation. However, there are situations tha t 
preclude us from being members of tribal governments.

Senator Melcher. Your  point is specifically that  they are entitled  
to vote?

Air. Reid. Sure. I f they went to  Forsyth when you were mayor, they 
may not have been a resident and did not vote at tha t time, but if 
they cared to establish a residency there, they could correct that  fau lt. * 
However, in  the opposite extreme, that we should be under the  tribal 
law, I do not see any comparison at all in that because we never, and 
should not, partic ipate  in tribal government because we are not tr ibal  
members. If they would purport to give us equal participation in tribal « 
government, maybe we would have to address tha t issue there, but I 
do not foresee that  that  is the solution.

What I am suggesting is the possibility of State  jurisdiction, which 
was in the early phases of the reservations. The t ribal members were, 
if they were on deeded portions, subject to State law, and we never 
felt any problems in our areas unti l tha t law was changed. I cannot 
tell you the date that  it was changed or  what changed it, but it  was 
changed and it took a long time for even the tribes  to realize that it 
had been changed. But from that point on, our situation seems to 
have deteriorated.

It  seems to me, in the testimony tha t I have heard from tribal 
members today, tha t basically the reason they need this  jurisdiction 
is that the overwhelming offenses are by non-Indians or whites against  
the Indians, and we realize tha t these cases do go on. However, tal k­
ing to the triba l or th e chief of police in the city of  Poplar 2 years ago,
I asked him the percentage of the  makeup of the law and order calls 
tha t they had, and he said at tha t time—I do not have i t with me, 
but I can go back to him and get it and submit it for the record— 
was 90 to 95 percent Indian and 5 to 10 percent white.

So I do not think the ir argument is actually what they proclaim 
it to be. I  realize th at whites do break the la\v and if there are loop­
holes in the law tha t allow the whites to abuse the Indian  and get away 
with it, I think that should also be corrected. >

The th ird  step, of course, is your  Federal magistra te concept. I f it 
would put the Indians  and whites, such as myself walking up the 
street with the open beer container, if it would put us, for minor 
crimes between Ind ians and whites or a mix of an Indian on deeded •
property , if it would put us under that court system, we would 
wholeheartedly support  it, for then we would go to the same court 
and get the same penalty for committing the same crime.

Senator Melcher. I  am afraid th at for an open container ordinance, 
which is an ordinance, you say, adopted by the  city of Popla r and 
the Fort  Peck Tribe,  I do not think we can find anything in Federa l 
law that would cover that.

Mr. Reid. Right.
Senator Melcher. So, we do not want to try  to tell you that this 

bill goes far ther than it does. I t does not go into th at particu lar, into
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tha t g roup of laws, as a m atter  of fact, which, in effect, are really the 
nature  of local ordinances. This  will go into Federal misdemeanors, 
which are vandalism, assault, and petty theft. Things of tha t nature. But it does not cover everything.

Mr. Reid. The major crimes—you know, like murder, et cetera— 
concern you very greatly because those are pretty definite crimes.

Senator Melcher. Yes.
Mr. Reid. But these minor crimes are the crimes t ha t we live with 

every day. You see that day, afte r day, af ter day—repeats most of the 
time. The same people repea ting that  same crime. Those are the 
crimes th at seem to really aggravate the people. As it  is set up today, 
where the white goes to his court and the Indian goes to his, whether « there is even equality, maybe the Indian gets a more severe sentence
in his court than the white does, or if the white gets a worse one than 
the In dian does, it creates disharmony and dissatis faction in the whole 
system and eventually causes animosity. If  tha t goes unchecked, those* crimes, leaving out the open container law, are the ones tha t we live 
with everyday, and we see it and it is a repeat. We are frustrated.

Senator Melcher. It  would go to tha t broad range of misdemeanors.
Mr. Reid. If  we can answer those, the open container would not 

bother me quite as much. If  the law does that , Senator, we would 
wholeheartedly suport it .

Senator Melcher. It  does address itself tc the Federal misde­
meanors which are assault, p etty theft , disturbing the peace, and van­
dalism. I t addresses all those things, and i f th at is what you mean by 
the type of violations that you have to live with day by day, yes, it does address itself specifically to that. It  does apply to the Indian  and 
the non-Indian ; puts them in the same arena before the same magistrate .

Our next witness is Joel Eggelbrecht.

STATEMENT OF JOEL EGGELBRECHT, MEMBER, WOLF POINT 
CITY  COUNCIL

Mr. E ggelbrecht. Thank you for giving me this time, Senator. My 
name is Joel Eggelbrecht. I am here as a member of the Wolf Point City Council.

Fi rst  of all, I  would like to  relay  to you that the city of  Wolf Point 
is runn ing into enormous problems every year in try ing  to come up 

« with enough money to satisfy  the police department’s budget on which
they can operate efficiently for  a year’s time. This year, in order to 
mainta in a decent police department, we had to go to the county and 
ask them for funds, which we received. I believe that  this would not be• necessary if our police depar tment had to enforce only those ordi­
nances that the city has la id down, and also if those ordinances being violated were only done so by non-Indians.

But  I have with me here some statistics given to me by Bob Neu- 
miller, the Wolf Point chief of police. Bob Neumiller gave you the 
bottom line, but if I could be given the time, I would like to break 
them down a little bit on t ribal versus city percentages of activities.

For example, in general disturbance calls: city, 10 percent; tribe, 
90 percent. Family calls in disputes: city, 10 percent;  tribe, 90 per­
cent. Arrests for all offenses: 20 percent cit y; 80 percent tribe. Traf-
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fic accidents: 50-50. Dog citations, 100 percent city, because the tribe 
has no dog rules. Dog hauls, impounding and destroy ing: 25 percent 
city ; 75 percent tribe. Emergency messages and assists: 5 percent 
ci ty ; 95 percent tribe. Burg lary and vandalism inves tigat ion: 5 per­
cent city; 95 percent tribe. All paperwork forms and activities: 25 
percent city; 75 percent tribe. Traffic c itations: 40 percent city; 60 
percent tribe. Courtroom preparation and p aperwork: 20 percent ci ty : 
80 percent tribe. Daily reports concerning activit ies: 20 percent city ; 
80 percent tribe.

In  all, the bottom line, 80 percent tribe and 20 percent city.
Senator Melcher. I  want  to ask you this. Is the situation at Wolf 

Point such that  the city police go outside the city limits ?
Mr. Egoelbrecht. Yes; they do make calls into the tribal  housing 

areas which are not incorporated into the city limits.
Senator Melcher. That is unincorporated because it  is t ribal land, 

and the tribe has no desire tha t it be incorporated  into the cit y; is 
tha t correct ?

Mr. Eggelbrecht. Not at  this time, no.
Senator  Melcher. This is an unusual circumstance, I believe, where 

the city of Wolf Point police officers have juri sdiction outside of the 
city and habitually answer calls outside the city in the tribal hous­
ing ; is that correct ?

Mr. Eggelbrecht. Yes.
Senator Melcher. And can you just describe, so we understand 

this, what the population is within the city limits and what the 
population is in the tribal housing area ?

Mr. Eggelbrecht. I can not give you exact figures on that, but I 
can roughly guess. I  can give you the households. There is a total of 
1,100 households, both tribal and no ntribal; and t riba l, I  believe, there 
are 204 homes.

Senator Melcher. 204 ?
Mr. Eggelbrecht. Right .
Senator Melcher. There are a fairly large number of homes in 

relationship to the tota l number. About 20 percent, then? Close to 
20 percent ?

Mr. Eggelbrecht. Yes.
Senator Melcher. Please proceed.
Mr. Eggelbrecht. The point that  I am trying to get at, I guess, is 

tha t the c ity of Wolf P oin t has adopted all of the  State codes, which, 
to me, are rules and regulations that  all non-Indians have to live by. 
What the tribe has adopted consists of just one page. So it appears very 
evident to me that  Indians and non-Indians are living entirely under 
two separate sets of rules and  regulations, which is sort of a slap in the 
face to all law enforcement and justice systems. B ut I think that your 
Senate bill 2832 is a good step, but I  think that  the bottom line in the 
future , is tha t we are going to have to see something where we both— 
the Indian and the non-Indian—live under the same set of rules and 
regulations. If  this  can be done, I think this  will solve all of our 
problems: that  we can be equal to one another instead of unequal. But, 
if I had the State codes si tting  in front of me, i t would be a stack of 
books like this, and they have one page here. I t just does not make any 
sense to me tha t we can operate and function normally  under circum­
stances like this.
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As fa r as F B I pa rti cipa tio n goes on ou r res erv ation , I th in k it  is 
a to ta l joke; th at  we see the  F B I in ou r com mu nity roughly  2 to  3 
hours in 1 week’s pe riod of  tim e. W ha t they  do the res t of the  t ime , I  
have  no idea,  and  they live  50 miles down t he  ro ad  in  Glasgow . I  would  
like to  see them s tat ion ed  in t he  res erv ation wi thin the ex ter ior  bo un d­
ari es of  t he reserv ation where we could get more  he lp and  use from 
them.

Ag ain , I  than k you fo r ma kin g your  effo rt on th is  bil l here , an d 
I  th in k it is a s tep  in the righ t dire ctio n. I  sincer ely  hope  th at  some­
da y we will both  be able  to  live under th e same r ule s and  regula tions.

Se na tor  Melcher. Jo el , we want to be sure th a t the  lis t th at  you 
were rea din g fro m is available to the  committ ee. Would you mind 
lea ving  th at  wi th us? We may  hav e go tten th a t ear lie r.

Mr.  E ggelbrecht. I  belie ve Chief  Neum ille r to ld  me he had given 
you  one.

Se na tor  Melcher. I f  we have  it,  the n it  is fine. We  will  make it  a 
part  of the rec ord  in connection  wi th thi s t est imony.1

I  wa nt to than k you bo th  for your tes tim ony. I t  has been he lpf ul  
to  th e committee. You  live in an are a where we hope th at  th is bil l will  
all ev iate some of  the pro ble ms  that  exist.

Mr . R eid. Tha nk  you.
Mr. E ggelbrecht. Th an k you, Sena tor .
Se na tor Melcher . W e have  two more witnesses th at have asked  to 

tes tif y.  Mr. Ph ilb ric k,  would  you please approa ch  the witness tab le?  
To  save time , I  am go ing to  ask Dal e Kindnes s to  appro ach the  wi t­
ness tab le at  the  same tim e. Dale,  would you approa ch  the  witness 
tab le ?

STATEMENT OF ROBERT PHILBRICK, CHAIRMAN, CROW CREEK 
SIOUX TRIBE,  ACCOMPANIED BY MR. RENCOUNTRE, SECRETARY

Mr. P hilbric k. I  fir st wan t to th an k you  fo r gi ving  us the  tim e to 
exp ress ou r opinion here. We  do no t hav e a sta tem ent, bu t I  th ink 
whe n we g et back,  we wi ll hav e a sta tem ent and possibly a resolu tion  
fro m our tribe.

Our  tri be  is the Cro w Cre ek Siou x fro m F ort  Thompso n, S. Dak ., 
an d I  am Rober t Ph ilb rick . I  am the  chair ma n of  the Crow Creek 
Sio ux  Tribe,  and  wi th me is Mr. Renco unt re. He is the  sec reta ry of  
the C row  Creek Tribe.

We learned abo ut yo ur  bi ll—and  I  wa nt  to  th an k you myself  be­
cause I  feel th at  it  t akes  a lot  of cou rage  fo r a Se na tor or Con gress­
ma n to int rod uce  any ki nd  of  a bil l th at  is go ing to affect  In di an  
people.  I  hav e been to W ashing ton a few time s, an d I  have  been in 
polit ics  for maybe 40-some years. I  know  th at  even tho ugh we have 
a lot  of  In dian  leaders toda y,  it does not look  like  we speak loudly  
eno ugh to let the  peop le in  Wash ing ton  know wh at  we rea lly  want.

Ev en  tho ugh th is bil l th a t you have int roduced ma y not have all 
the answ ers, I  th in k it  is the righ t step  to  make because we know  
th a t there  is a lot of  need fo r imp roveme nt in ou r tr ib al  c ourt system . 
I  d o no t wa nt to get  to o fa r here . I know  it  i s ge tti ng  k ind of towa rd 
tim e to  qu it, I  guess,  an d I  w an t some o f the se oth ers  to  say som ething,

1 See  p. 34.
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too. Bu t, it  seems to me t hat  wh en we ta lk  abo ut tr ib al  co ur t, I kind 
of  have a question wh eth er it is tr ib al  c ourt or  not, because the money 
comes from the  U.S.  Government . The y all tell  us th at  we have  a 
tr ea ty ; each  tribe  has  a  t re aty with  the Un ited Sta tes , and, the refore , 
we are tre ated  as a lit tle  dif fer en t, a sovereign cou ntry.

When we ge t to a case th at  wa s tri ed  and  passed by th e Supreme 
Co urt—th e Oliphant decision— I know  it  affected all of  the Indian  
peop le, an d I know th at  it  was more or less a very cu nn ing way to 
use the Ol iphant  decision, beca use I  was told th at  it was  a weak  case 
th at  the tri be  had up the re.  La wy ers from dif ferent States , as well 
as from South  Dakota—th e at to rn ey  genera l, Mr. Bi ll Jank low, was 
involved in thi s—and the y spen t so m any th ousan ds of do lla rs  to take w
the case up  t o the  S upr eme Co ur t, and th is was  one o f th e thi ng s th at  
the y wa nte d to do was to show th at  the  In dian  tri ba l cour ts cannot 
tr y  a non- Indian . I  th in k th is  is one of the lowest blows th at  the  
In di an  people have  had to  face since  I  came into pol itic s. I  know we ♦
hav e ha d a lot  of times when  we had some problem s, bu t we always 
tal ked the m over and  we seem to  h ave  gotte n leg islation  or  s omething 
to follow it. I know at  one tim e t hey were try ing,  th e Sta te  was  tr yi ng  
to tak e jur isd ict ion  and we were successful in ge tti ng  the vote to 
overcome th is.

So today, I am jus t goi ng to  ask you to give  us a li tt le  time  so 
we can  prop erl y presen t you wi th  our sta tem ent and also  a reso lu­
tion, an d I  w ill have  Mr. Rencountre make some com men ts o f his own.

Se na tor Melcher. D o you ca re to say something, Mr . Ren countre  ?
Mr. Rencountre. We ll, I do  no t have  too much to  say. Th is is my 

firs t tim e bein g in tri ba l po lit ics;  I  have been in only  2 months , and 
th is is a lto ge the r new to me.

Bu t, you  know, I  will hold wi th wha tever you say. Th is is the  f irst 
time I  have ever seen a Se na tor, and you look som eth ing  like me, you 
know.

Se na tor M elcher. Not too m uch  dif ferent.
Mr. R encountre. There  is an othe r thing . To solve all  thi s, if  all 

the wh ite  people pack ed up  an d wen t back  home,  we wou ld not  have  
tro ub le here .

Se na tor Melcher. W ha t ba nd  of  Siou x are  you fro m,  Hu nk pa pa  ?
Mr.  R encountre. Yes.
Mr.  P htlbrtck. Hun kp ap a.  I t  is the  same ban d as Si tt in g Bu ll’s.
Se na tor Melcher. An d Cr azy Hor se, and  the  Crazy Hor se Sioux  »

were fro m the Oglala ?
Mr.  P hilbrick . Yes.
Se na to r Melcher. Th an k you very  much , Mr.  Ph ilb rick  and  Mr. 

Renco untre . *
Now , Dale , would  you te st ify?  You ha d some tes tim ony to offer?
Mr.  K indness. Yes, I  do, S enato r.
Se na tor Melcher. P leas e proce ed.

STATEMENT OF DALE KINDNESS, MEMBER, CROW TRIBE

Mr.  K indness. To avo id an y confusion, Sena tor , at  the outse t, I 
wou ld like to poin t o ut th at  I  am a m ember of the Cro w In dian  T ribe, 
and in case we did  confuse  you, the  two gentlem en th at  ju st lef t are  
from Cro w Creek.



107

Se na tor  Melcher. Yes.
Mr. K indn ess . I am from th e Crow Reservat ion , and we have  a 

creek  over there call ed Big H or n Creek . You wa nt to  rem ember ; 
the re is a  diff erence there .

As I  po in ted  out,  my nam e is Da le Kindness. I  am a mem ber of 
the  Crow Tr ibe , and I am speaking  as a member of  the Crow Tribe. 
There  a re 6,500 mem bers o f th e t rib e,  somewhere  in th at  neig hbo rhood,  
and I do no t speak for all of the m.  I  speak as an individu al member 
of  the t rib e.

I  have wor ked  in the  tri ba l co ur t system as a defense lay  advocate  
fo r a ye ar  an d a ha lf now, an d as  such, my comments are  based upon  
the exp erienc e th at  I have ha d du rin g those months an d also from  
the  tr ai nin g th at  I  have  had as a member of the  tr ib al  council be­
ginn ing i n 1973.

My fir st comm ents dea l wi th  section 650(c ). I have a problem with 
the lan guage giv ing  prefe ren ce  to  “al rea dy  reason ably ava ilable ” 
mag ist ra tes  being appointed.  I t  is an alr ead y reason ably ava ilab le 
feel ing of India ns  gen era lly,  th at  the  pres ent  exercise  of jus tice  doled 
out by no n- Indian  jud ges who  han dle  In di an  cases no t unu sua lly  
borde rs upo n and  is influence d upo n feeling s of racism. Th is may 
sound ugly,  bu t the  tr uth  is no t always  prett y.  Ri gh t now, check out 
any ja il  ad jac en t to an In di an  reserv ation and com pare the num ber 
of  In di an /n on -Ind ia n pri soners there in,  and  you  should  find more In ­
dia ns  behin d bars . Not  th at  In di an s are  more  cri mina l, bu t for a 
numb er of  reasons, inc lud ing  t he  result s of  inten tio na l socioeconomic 
and c ul tu ra l genocide p rac ticed  by  th is  Nation.

Many of  m y bro the rs and sis ter s have  a  g reat  p rob lem  w ith  a lcohol 
which, in tu rn , leads to  and aw ay  from, or  leads , ra th er , away from  
the socia l problem  to one th at  is criminal . Thus,  the  high  num ber  of 
jai led  In di an s who face a mem ber  o f the local white com munity  who 
views all  Indian s as stereo types.  The same is tru e fo r the populat ion  
of  t he  St at e penit en tia ry which , I believe,  is somewhere in the ne igh ­
borhood of  40 percent In di an  a nd  60 perc ent no n- Indian , and th is is a 
grea t diffe rence in com parison  to the  tot al popu lat ion  of  the  Sta te 
of  Mon tan a in reg ard s to the  numb er of In di an s in th is  State , which 
is somew here in the  ne igh borho od o f 50,000 to  55,000. T he re  is a g reat  
difference the re.

Pe rh ap s a panel composed of  Am eric an In di an  La wy ers  and  non- 
In dian  law yers can  be pu t toge ther , and  th is  grou p or  panel may be 
au tho riz ed  to  select a mag ist ra te  fo r the  va riou s r ese rva tion communi­
ties, and, of  course, the re sho uld  be a majo rity of  Am eri can Indian  
lawyers on th is pane l, for, aft er all,  the Am erican  In di an  knows the  
res erv ation  and  the  problems there a lot be tte r th an  the non-Ind ian s 
do.

Then,  my next  comments deal wi th section 651, ju ris dic tio n and  
powers.

Se na tor Melciier. I  do no t wan t you to miss the  po int, Dale, of 650 
(a ),  whi ch make s th e special mag is tra te  subject to the  ad vice an d con­
sent of  the  Senate.

Mr.  K indness. Well, pe rhap s it can be brou gh t before  th is Pr es i­
den t, whoever he may  be. Per ha ps  th is panel can selec t a lis t of possi ­
ble mag ist ra tes fo r his  final ap prov al.  I can not recall wh eth er or  n ot
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I requested, in this line of thought, that preference be given to Ameri­
can Indian  lawyers to sit as U.S. magistrates.

I will continue along with my comments on section 651. Subsections 
(a) and (b) appear to s trongly infr inge  upon one of the few remain­
ing attributes  of tribal sovereignty that, most all tribes and triba l 
courts presently exercise. That, of course, is the right  to make our own 
laws and to be governed by them through our var ious t riba l judicial 
branches. The present language will give the magistrates juri sdiction 
to tr y and punish Indian  criminal offenders even though tr iba l courts 
are already doing just tha t and have been doing so for quite some time.
Oliphant has been mentioned. Oliphant said we cannot try  and 

punish white criminal offenders in triba l courts. We all know that , but 
now, are you proposing that  Oliphant be extended to provide tha t tribal \
courts cannot try  and punish Indian offenders? I f so, there will be no 
reason or purpose for tribal courts i f you take away tha t right. Tribal 
courts will become meaningless; in fact, defunct. I cannot help per­
sonally having that feeling, and express that I  feel that  this is what the ’
major long-range  objective is; to make our trib al courts defunct, and, 
in fact, to wipe out our reservations. Instead of try ing to Oliphant us 
to death, why not provide tha t magistrates  cannot handle cases involv­
ing In dian  offenders when the t riba l courts presently are hearing that 
case ? In  fact, they are going to the magistrate courts.

I have a few other comments here, but in regards to the statements 
made by Kathy F leury—I believe her name was—was it Kathy Fleury 
from BIA?

Senator Melcher. Yes; it was, Dale.
Mr. Kindness. OK. You asked some questions regard ing wha t tribal 

courts in tha t area are exercising c ivil jurisdiction over non-Indians 
in the court system. Down at Crow there, I do not know about the other 
tribes ; I  am not up to date on them, although I  should be, I guess. But, 
we are exercising civil jurisdiction over non-Indians. In fact, I, per­
sonally, right now, am hand ling four  cases, civil matters,  disputes 
between Ind ians  and non-Indians. I have this information available. I 
can give some of it to your committee here.

Senator  Melcher. We would appreciate  i t if you will supply  it, if 
if you can. For instance, for the past year, how many civil cases 
involving an India n and a non-Indian  o r involving non-Indians were 
before the tribal court, the Crow Tribal  Court?

Mr. Kindness. I would be glad to turn  tha t over.1
Senator  Melcher. We will appreciate that. *•
Mr. K indness. A note which you may find interesting:  The re is one 

case pending right  now in tribal court in Crow which involves a dispute 
between two non-Indians. In  fact, both parties are non-Indians, and 
under Oliphant, since we think we have the righ t to listen to these *
civil matters, we are exercising that  jurisdiction  presently between 
the parties.

I have heard you say, Senator, in so many words, in regards to the 
question of whether or not the jurisdiction under section 651 extends 
to Indian criminal offenders, tha t, in fact, the jurisdiction does not

Senator Melcher. The jurisdiction  does apply if it  is an Indian
1 Not received at t ime of printing.



109

offender against the non-Indian. Jurisdiction does not apply if it is 
an Ind ian against an Indian .

Mr. Kindness. I f it is an  Indian offender, in the U.S. magis trate’s 
court, and the other party  is a non-Indian? OK. You are  saying tha t 
this jurisdiction, then, goes to the U.S. magistrate’s court ?

Senator Melciier. Yes; and it is already there. We are not extend­
ing it. T hat  is our inte rpre tation of the  law now, and th at is  the inter­
preta tion of Mr. O’Leary, also. We can describe t ha t as being con­
current , though, with the trib al court.

Air. Kindness. Wouldn’t that, then-----
Senator Melcher. Concurrent, but tha t it is also a Federal juri s­

diction tha t does exist right  now’.
* Mr. K indness. Inc luding misdemeanors?

Senator  Melcher. Inc luding misdemeanors. Tha t is the point; yes, 
including misdemeanors, Federal misdemeanors.

Mr. Kindness. Federa l misdemeanors. Presently, in Crow’ triba l
* court in those types of criminal  matters where, say, the person who 

commits the crime is an Ind ian and the victim is a non-Indian, we 
handle those matters now in tribal court.

Senator  Melcher. Yes; you can. The Federal law permits it. Pres ­
ent Federa l law’ also permits the magistra tes to have jurisdiction.

Air. Kindness. This bill, then, would take away tha t right of the 
tribal courts and try  Indians  in cases involving a non-Indian victim?

Senator Melcher. Well, it would not, but you can argue tha t the 
preference would be to use the Federal magis trate system, or you 
could argue that  the Federal magistrate would be more active than 
the tr ibal  court, and that , therefore, the concurrent jurisdict ion would 
be used more likely before the Federal magistrate. We do not know 
tha t tha t would be the case, but we do view this as concurrent juri s­
diction at  present; both Federal and tribal.

Air. K indness. Afte r enactment of this bill, it  does not change 
anything?

Senator AIeloher. No.
Afr. Kindness. Then, could I hear you state now tha t you would 

agree to an amendment to section 651, and tha t amendment would be 
to the effect of what we just  discussed; like if there is an Indian  
offender this court will not have exclusive jurisdic tion over tha t case ?

Senator Melcher. The bill , as it  is written, does not give the magis-
* tra te court exclusive jur isdict ion over it, but you could view that  the  

outcome would be that the magistra te court would be the more active 
court, more active than  the triba l court. And, since there is concurrent 
jurisdiction, might act quicker. I do not know tha t tha t would be the

* case, but you could a rgue tha t if you would like.
As to any proposed amendment tha t you might have to the bill, 

we would be glad to consider any tha t you recommend, but I would 
not want to try to pass judgment on it at  this time. I  am merely trying 
to tell you what we view this proposed bill to cover and exactly how 
't  does cover it as drafted.

Air Kindness. I believe tha t is where the strongest opposition is 
here, because as I  mentioned, we are exercising jurisdiction over In ­
dians who commit a crime against non-Indian, and we feel th at you 
are infringing  upon our rights.
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Also,  in  r eg ard to some of t he  quest ion s A lex La forge rai sed  earli er. 
You did  give him a defin ite answ er like  in reg ard to ap pli ca tio n of 
State  g am bl ing laws and  ap pl icati on  o f S tat e lot ter y tickets, and you 
sta ted  t hat  the  State  laws will  n ot  ap ply in those  insta nces .

Se na tor  M elcher. I f  th ey ap ply now, we do n ot cha nge  it . We have 
never seen th em  applie d, so we do n ot  know.

Mr. K indn ess. Inc ide nta lly , some time s when we hav e ou r han d 
games, we have abo ut 3,000 mem bers of  t he  t rib e the re,  and the y are 
bet ting. T hi s is a n old custom.  I  would like to  see any cop  go dow n the re 
and try to ar re st  3,000 of my mem bers  o f the  t rib e at  one of  t he  h and 
games.

With  th at , I have noth ing  f urther  to  ad d, and  th an k you very much. 
If  you hav e any  quest ion, I will  tr y  to answer  them .

Se na tor  Melcher. We are  glad  to  have  your tes tim ony . Dale, and 
we wi ll review’ any proposed am end ment th at  you would  like to sub­
mit or  ta ke  i t from you r testimo ny, however  you want us to do it,

Air. K indn ess . I underst and th e record  is open fo r an addit ion al 
14 days ?

Se na tor  Melcher. Yes; it is.
Mr. K indness. Tha nk  you. S en ato r, v ery  much.
Se na tor  Melcher. Thank you.
I un de rst an d th at  Caro l Re dcherries  of the  No rth ern  Cheyenne 

Tr ibe  wou ld like  to pres ent  some tes timony . We are  un de r limited 
time, Ca rol , because  we are ap proa ch ing the end of  our day.

Ms. Redcherries. Thank  you fo r you r time.
Se na tor  Melcher. The Nor thern Cheyenne  Tr ibe  was not ified of 

the he ar ing and inv ited to tes tify. We  did  not  ge t any  response from 
the tri be . »

Ms. Redcherries. I di dn ’t even know’ th is was ha pp en ing un til  a 
coup le of  days  ago. Otherwise,  I cou ld have  sub mi tted a pre pared  
sta tem ent . I t was kind  of a las t-m inu te th ing , bu t than k you fo r let ­
tin g me in.

STATEMENT OF CAROL REDCHERRIES, JUDGE, NORTHERN 
CHEYENNE TRIBAL  COURT

Ms. Redcherries. The No rth ern Cheyenne Tr ibe  at  one tim e, some 
yea rs ago, d id  have jur isd ict ion  over nonm embers, and we sawT n othin g 
wrong with it and initia ted  ju ris dict ion witho ut any  trouble.  In  fact, 
when Ol iph an t came onto  the  scene, the re were a lot of Caucasian  
people th at  were dis app oin ted  and sta ted th at  th ey  would sti ll prefe r 
to come i nto  our  court a t any t im e;  th at  t hey tru ste d us wi th ha nd lin g 
any  kin d of  problem that  the y had . We , as a tribe , or as the wo rki ng  
people in the are as th at  th is  affects, we were very sad  to he ar  thi s 
decision made by the  U.S. Supre me  C ou rt,  because w hat it ha s done is, 
it  h as hin dered  us in many w’ays of  try in g to pro tec t ou r people.

As you know’, we are  s urrounded by,  m aybe in due tim e 100 percen t, 
coal develop ment. The re is go ing  t o be an influx  of  n onm embers.  We 
feel th at  there  is ju st no way th at  we can pre vent ou r people from  
the  haras sment and diff eren t pro blems  th at  th is is going  to  crea te 
on the  res erv ation , and  at th is tim e, you know, since Ol iphant , it  ha s 
rea lly  been a g re at  hind rance.
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The Olip ha nt  decision has  real ly  messed us up,  because as a trib e, 
I feel th at we were  doing ju st  fine un til  Ol iph an t came alon g. Pr io r 
to th at , we ha d bu ilt  up  our co ur t system . I t was a poo r co ur t system. 
How ever, we had determ ined people. We had determined , enro lled  
mem bers th at  got in the re and did the  best the y could  on wh at  lit tle  
we had. You can look; you can  mak e compari sons  wi th ou r Indian  
court  sys tem, all In dian  court  systems, and  the  U.S . co ur t systems, 
and , you kn ow,  you folks  are  cons idering, prece den ts that  were  in itiate d 
clear ove r in Mo ther En glan d,  whereas our cou rt systems have  been 
est abl ished since 1936, and  we h ave had  to come righ t up  to pa r with 
your  co ur t system with  ha rd ly  no th ing to ope rate  on.

Eve r since  we have  been on reserv ations, it  has  alw ays  been an act 
of  C ong ress o r maybe an Executi ve  order o r the U.S . Sup rem e Court. 
The three  dif ferent  bodies of  the U. S Gov ernment have alw ays  come 
down wi th  som eth ing  or  oth er,  an d sometimes the y confl ict, and here 
we are s it ting  back here on the res erv ation , and we ar e wonder ing , “Jus t 
wha t are the y going to th ink of ne xt  ?” or “W ha t a re th ey  go ing to  take  
away next  ?” An d every tim e they make these kinds of decisions, seems 
like  there are  no In dian  peop le involve d, which I  th ink is important.  
Ju st  like Mr. Kin dne ss sta ted , th er e should be some In di an  attorn eys 
si tti ng  up  here on th is com mit tee  to hear  wh at  we have  to  say. They 
do un de rst an d and  know because the y come from  there.

An d the way  thing s are  now as fa r as th is mag ist ra te—Fe deral  
mag ist ra te—com ing onto  the res erv ation , I am to ta lly  ag ain st it  be­
cause I  feel th at  it  is g oin g to be a confused mess once it  gets sta rte d 
because there  are going to be some In dian s th at  will  no t wa nt  to be 
handled  by the Fed era l mag ist ra te.  They will pr efer  to  be handled  in 
thei r own I nd ia n court.

Wh en it comes to Fe de ral  mag ist ra tes and  th is new system th at  
should be e nac ted, whenever, n ex t yea r, I guess,  I  th ink th at  i t is  going 
to be a lit tle  b it more expensive  t ha n wh at you rea lly  a re plan ning  on, 
because you  are  goi ng to  hav e to  have some In dian  in te rp re te rs  in 
there. You  are  goin g to hav e to have people in there who are  familiar  
wi th the  lan guage , because we h ave some offenders  that do no t under­
sta nd  Eng lis h too well. They c anno t write  very well. An d, when they 
come in to  a Fe de ral  mag ist ra te’s court , th at’s g oin g to be a problem 
fo r the ma gis tra te.

So when Ol iph an t came in to focus i t real ly m ean t th at  no doubt some 
oth er th ings  were going to be tho ug ht  of , w hich is th is  F ed eral  magis­
trat e th ing.

Se na tor M elcher. Well, wh at would  you s uggest?
Ms. Recherries. For  w hat?
Se na tor Melcher. In  view of  Ol iphant,  wh at wou ld be your  sug ­

ges tion  ?
Ms. R edcherries. I wish th e U .S. S upreme C ou rt would ju st  do away 

wi th t hat comp lete  situ ati on  an d le t us continue to  tr y  and  wo rk towa rd 
the  ob jec tive s o f th e U .S. Go vernm ent and have three  branches of  gov­
ern me nt just like the U.S . Gover nm ent . We will  eventua lly  get there, 
but we ju st  sta rte d in 1936, an d now you have thes e dif fer en t acts 
com ing along.  E ve ry  time an  ac t comes alon g, we hav e to  tak e an about- 
face  and st art  doing  som eth ing  else or  we lose som eth ing  someplace.

Se na tor M elcher. Well , C aro l, first o f al l, th is is an  Ind ia n attorney
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sitting to my right, and second, in view of Oliphant, what  is your 
recommendation ?

Ms. Redcherries. My recommendation is tha t hopefully the tribes 
tha t do not want a Federal magistra te on the reservation will speak up 
and say so, because I believe it  is going to really confuse things , and 
there is going to  be that confusion and  no decisions out there t ha t the 
Indians will have to make. Many of the Indians will want to be handled 
in their own court. I know that.

Senator Melcher. Well, of course, that  would remain the case under 
this bill for  an Indian-versus- Indian dispute. But it could be, under 
this bill—because there is a Federal magistrate present on the  reserva­
tion—that a dispute, or a case involving an Indian  against a non-In­
dian, would get into the Federal branch  of court. But tha t is only one 
thing. You do not like the Oliphant decision, and you testified tha t the 
Northern Cheyenne tribal court system is not working good involving 
non-Indians since Oliphant. If  you do not view this as a solution to 
Oliphant, I am asking you, from your point of view, what would be 
your recommendation for a solution to the Oliphant decision.

Ms. Redcherries. I do not  know7 i f i t could ever happen, but I  wish 
tha t the U.S. Supreme Court would do away with it.

Senator Melcher. Well, it would have to be a reversal, and it does 
not seem to be happening. I do not  believe there are cases of a similar 
nature  proceeding through the Federal court system to the Supreme 
Court. So, I am just asking you ; you don’t like this approach; do you 
have something to offer as a countersolution ?

Ms. Redcherries. I do not have anything to offer you, but as far 
as the tribe,  our tribe, is concerned, w7e do have a  very hard law, and 
that  is the  exclusion law. The exclusion law states that  if  a nonmember 
commits one crime on a reservation, then we can exclude them, and 
tha t is a very hard law7, because there is a certain amount of outside 
people we need.

Senator Melcher. I t may not even be constitutional.
Ms. Redcherries. Well, it  is there,  and we use it.
Senator  Melcher. I do not think  you could impose it.
Ms. Redcherries. We have imposed it.
Senator  Melcher. I  do not know how you would impose it against 

a non-Indian  in view of the Oliphant decision.
Ms. Redcherries. This falls unde r the civil area.
Senator  Melcher. Well, OK, if  it  is civil. But, in a criminal offense 

by a non-Indian on the Northern Cheyenne Reservation, you do not 
have any authority under Oliphant to use some sort of an exclusion 
ordinance of  the tribe against a non-Indian, as far  as I know.

Ms. R edcherries. We have, though. We have. There have been non­
members tha t have been excluded, and they have gone rath er than 
stay.

Senator Melcher. They had rather  not get involved in a long dis­
pute over it.

Ms. Redcherries. I am really concerned. I  just glanced a t the bill, 
and I  do not think  it is a good th ing  for reservations at all.

Senator Melcher. Thank you very much. Carol. We appreciate your 
volunteering to test ify, and it helps us.

This is the end of our hearing  today. We will hold the hearing  rec­
ord open for 14 days. The hearing is adjourned.

[Whereupon, at 5:05 p.m., the hearing was adjourned.]
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September 4 , 1980

RFC’O SEP 8 1980

The Honorable . Melcher 
The United States Senate 
Washington, D.C. 20510 
Dear Senator Melcher:

You have requested a study and comments on S.2832, 
a bill to establish a system of special magistrates within 
Indian country. That proposal will be presented to the 
Judicial Conference of the United States for its official 
comments later this month.

The legislation has been reviewed by this office 
and by the Judicial Conference's Committee on the Adminis­
tration of the Federal Magistrates System and its Committee 
on the Operation of the Jury System. In light of your desire 
for an early response, and without prejudice to the actual 
consideration of the bill by the Judicial Conference 
itself, I am writing to offer the following comments on the 
proposal:

1. The creation in the district courts of a 
separate, parallel system of special 
magistrates having limited jurisdiction 
concurrent with that of United States 
magistrates is unnecessary and should
be opposed as a matter of policy.

2. It appears that the real need which the 
legislation seeks to address is not the 
availability of judicial services, but 
the appropriate level of enforcement of 
criminal laws in the Indian country.
That is a policy matter for determina­
tion by the Executive and Legislative 
Branches.
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3.  The  b i l l ’ s s p e c i f i c  p ro v is io n s  fo r  j u r i e s  in  
c a se s  b e fo re  s p e c ia l  m a g i s t r a te s  sh o u ld  be  
op pose d on th e  fo ll o w in g  g ro u n d s :

(a ) The  p ro v is io n  fo r  th e  m ain te n an ce  o f 
s e p a r a te  ju r y  p o o ls  by  th e  s p e c ia l  
m a g is t r a te  wou ld be  c o s t l y  an d, 
e s s e n t i a l l y ,  d u p l i c a te  th e  work o f 
th e  c o u r t 's  ju r y  com m is si oner.

(b ) R e s t r i c t in g  th e  c o m p o s it io n  o f  j u r i e s  
to  "p e rs o n s  who a c t u a l l y  r e s id e  w it h in  
th e  r e s e r v a t io n  in  w h ic h  th e  o ffe n se  
i s  a ll e g e d  to  hav e been  co m m it te d" 
r e p r e s e n ts  a sh a rp  d e p a r tu r e  from  th e  
p h il o so p h y  o f  th e  J u ry  S e le c t io n  an d 
S e rv ic e  A ct  o f  1968 w hic h  e s t a b l i s h e s  
a r i g h t  to  a ju r y  ra ndom ly  s e le c te d  
"f ro m  a f a i r  c ro s s  s e c t io n  o f  th e  
co m m uni ty ."

(c ) R e q u ir in g  th e  m a g is t r a te s  to  com pil e
an  in d ep en d e n t l i s t  o f  p e rs o n s  " e l i g i b l e  
o r  r e g i s te r e d "  to  v o te  in  s t a t e ,  lo c a l ,  
o r  t r i b a l  e l e c t io n s  i s  in c o n s is t e n t  
w it h  th e  p ro v is io n  o f  28 U .S .C . § 1863 
(b ) (2 )  p r e s c r ib in g  th e  u se  o f  lo c a l  
v o te r  r e g i s t r a t i o n  l i s t s  o r  l i s t s  o f  
a c tu a l  v o te r s .

(d ) L im it in g  th e  s i z e  o f  th e  ju r y  to  s ix  
p e rs o n s  i s  an  u n p re c e d e n te d  d e p a r tu re  
fr om  th e  t r a d i t i o n a l  p r a c t i c e  o f 
h av in g  12 ju r o r s  w hic h has gover ned  
th e  t r i a l  o f  f e d e r a l  c r im in a l c a s e s .

A co py  o f  a s tu dy  o f S .2 832 p re p a re d  by t h i s  o f f i c e  f o r  
c o n s id e ra t io n  by  th e  M a g is tr a te s  Com m itt ee  i s  e n c lo se d  f o r  
y ou r in fo rm a t io n . I  am a ls o  e n c lo s in g  a co py  o f  a l e t t e r  
from  th e  Cha irm an  o f  th e  Ju ry  Com m it te e w hi ch  d is c u s s e s  t h a t  
a s p e c t o f  th e  b i l l  in  more d e t a i l .

«

S in c e r e ly  y o u rs ,

F o le y  /  
□r /7W il li a m  E.  F ole y  

D ir e c to r

E n c lo su re s
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October 28 , 1980

Honorable John Melcher 
Chairman, Select Committee 

on Indian Affairs 
* United States Senate

6313 Dirksen Senate Office Building 
Washington, D.C. 20510 
Dear Mr. Chairman:

4>

You have requested the views of the Judiciary on S. 2832, 
a bill to provide special magistrates in the Indian country.
On September 4th I informed you of the comments of the commit­
tees which had considered the bill on behalf of the Judicial 
Conference of the United States.

The Judicial Conference itself met on September 24th and 
25th and adopted the recommendations of its committees. Accord­
ingly, the following comments represent the views of the Judicial 
Conference on the proposal:

1. Your remarks on introducing the bill suggest that 
the need addressed by the legislation is primarily 
one of appropriate law enforcement on Indian reser­
vations. The availablity of federal judicial services, 
however, does not appear to be a major factor in the 
current level of enforcement of the criminal laws in 
the Indian country.

2. Should the number of cases prosecuted in Indian country 
increase and the availability of federal judicial re­
sources become inadequate, the existing United States 
magistrates system has sufficient flexibility to 
permit the allocation of additional magistrate 
positions on a case-by-case basis. In light of the 
flexibility inherent in the present system, the creation of 
a new and separate system of magistrates having overlapp­
ing jurisdiction is not necessary.

3. The bill's specific provisions for juries in cases 
before the special magistrates should be opposed on 
the following grounds:
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(a ) The  p ro v is io n  f o r  th e  m ain te nance  o f 
s e p a ra te  ju r y  p o o ls  by  th e  s p e c ia l  m ag is ­
t r a t e  wou ld  be  c o s t l y  an d , e s s e n t i a l l y ,  
d u p li c a te  th e  work o f  th e  c o u r t 's  c le r k  
o r  ju r y  com m is si oner.

(b ) R e s t r ic t in g  th e  c o m p o s it io n  o f  j u r i e s  to  
"p e rs o n s  who a c t u a l l y  r e s id e  w it h in  th e  
r e s e r v a t io n  in  w h ic h  th e  o ffe n se  i s  
a ll e g e d  to  ha ve  b een  co m m it te d"  may 
d e p a r t fro m th e  p h il o so p h y  o f  th e  Ju ry  
S e le c t io n  an d S e rv ic e  A ct  o f 1968 w hi ch  
e s t a b l i s h e s  a r i g h t  to  a ju r y  s e le c te d  
"f ro m  a f a i r  c r o s s - s e c t io n  o f  th e  com­
m u n it y ."  T hat a c t  e s t a b l i s h e d  th e  j u ­
d i c i a l  d i s t r i c t  o r  d iv i s io n  as  an  ap ­
p r o p r ia te  " v ic in a g e "  f o r  ju r y  s e l e c t i o n .

(c ) R e q u ir in g  th e  m a g is t r a te  to  co m pile an  
in dependen t l i s t  o f  p e rs o n s  " e l i g i b l e  o r 
r e g i s te r e d "  to  v o te  in  s t a t e ,  l o c a l ,  o r 
t r i b a l  e le c t io n s  i s  in c o n s is t e n t  w it h  th e  
p ro v is io n  o f 28 U .S .C . § 1863 (b )( 2 ) 
p r e s c r ib in g  th e  u se  o f  lo c a l  v o te r  r e g i s ­
t r a t i o n  l i s t s  o r  l i s t s  o f  a c tu a l  v o te r s .

(d ) L im it in g  th e  s i z e  o f  th e  ju r y  to  s ix  
p e rs o n s  i s  an  u n p re c e d e n te d  d e p a r tu re  
from  th e  t r a d i t i o n a l  p r a c t i c e  o f h av in g  
12 ju r o r s  w hi ch  h a s  govern ed  th e  t r i a l  o f 
f e d e r a l  c r im in a l c a s e s .

A co py  o f  a s tu d y  o f  S.  2832  p re p a re d  by  t h i s  o f f i c e  fo r  
c o n s id e r a t io n  by  th e  Com m itt ee  on  th e  A d m in is tr a ti o n  o f  th e  
F e d e ra l M a g is tr a te s  Sy stem  i s  e n c lo se d  f o r  your in fo rm a t io n . 
A ls o  e n c lo s e d  i s  a co py  o f  a  l e t t e r  from  th e  Cha irm an  o f  th e  
Com m itt ee  on th e  O p e ra ti o n  o f  th e  Ju ry  Sy stem  w hi ch  d is c u s s e s  
th e  j u r y  a s p e c ts  o f th e  b i l l  in  mo re d e t a i l .

We a re  concern ed  t h a t  th e  pro b le m s in  th e  In d ia n  c o u n tr y  
w hic h yo u ha ve  d e sc r ib e d  m ig h t e v e r be  th e  r e s u l t  o f  a la c k  
o f  s u f f i c i e n t  j u d i c i a l  r e s o u r c e s .  A c c o rd in g ly , th e  A dm in is ­
t r a t i v e  O ff ic e  w i l l  c o n ti n u e  to  s tu d y  th e  j u d i c i a l  w ork lo ad  
in  th e  In d ia n  c o u n tr y  an d th e  a v a i l a b i l i t y  o f m a g i s t r a te s  to  
m ee t th o s e  n e e d s . A r e p o r t  on  t h a t  s tu d y  w i l l  be  p r e s e n te d  
to  th e  M a g is tr a te s  Com m itt ee  o f  th e  J u d i c i a l  C o n fe re n ce . We 
w i l l  be  ha pp y to  p ro v id e  yo u an d members o f  your s t a f f  w it h  
t h a t  r e p o r t  when i t  i s  co m p le te d .
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Thank you ag a in  f o r  th e  o p p o rt u n it y  to  comment on 
t h i s  im p o rt an t b i l l .  We lo ok  fo rw ar d to  w or ki ng  w it h  
you and your s t a f f  in  mak ing ou r j u d i c i a l  sy st em  as  
a c c e s s ib le  and  e f f e c t i v e  as  p o s s ib le .

S in c e re ly  y o u rs ,

W il liam  E.  Fole y  
D ir e c to r

E n c lo su re s
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SOUTHERN DISTRICT OF FLORIDA 
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A u g u s t 26 , 19 80

H o n o ra b le  C h a r le s  M. M e tz n e r 
U n it e d  S t a t e s  S e n io r  D i s t r i c t  J u d g e  
U n it e d  S t a t e s  C o u r th o u s e
F o le y  S quare  * *
New Y ork , New Y ork  10 00 7 

D ea r Ju dge M e tz n e r:

I  u n d e r s ta n d  t h a t  y o u r  C om m it te e  on  th e  A d m i n i s t r a t i o n  «
o f  th e  F e d e ra l M a g i s t r a t e s  S y s te m  h a s  r e c e n t l y  h ad  b e f o r e  i t  
th e  b i l l  S .2 8 3 2 , w h ic h  h a s  b e e n  r e f e r r e d  by  th e  S e n a te  S e l e c t  
C om m itt ee  on  I n d ia n  A f f a i r s  f o r  s tu d y  and  r e p o r t  by  t h e  J u d i ­
c i a l  C o n fe re n c e .

As you kn ow , t h i s  b i l l  i s  a l s o  o f  i n t e r e s t  to  t h e  Com­
m i t t e e  on th e  O p e r a t io n  o f  t h e  J u r y  S y ste m , w h ic h  I  c h a i r .
In  e s t a b l i s h i n g  s p e c i a l  m a g i s t r a t e s  w i th  j u r i s d i c t i o n  o v e r  
c r im in a l  m is d e m ea n o rs  a l l e g e d  t o  h a v e  o c c u r r e d  on  I n d i a n  
r e s e r v a t i o n s ,  t h i s  b i l l  w o u ld  mak e th e  f o l l o w in g  t h r e e  f u n d a ­
m e n ta l chan g es  i n  e x i s t i n g  la w  an d  p ro c e d u re  r e g a r d i n g  j u r y  
s e l e c t i o n  and  t r i a l  by  j u r y :

1 . P ro p o se d  s e c t i o n  6 5 3 ( c ) ( 1 )  o f  t i t l e  2 8 , a s  i t  w ould  
b e  e n a c te d  by  t h i s  b i l l ,  w o u ld  r e s t r i c t  th e  c o m p o s i t io n  o f  j u r ­
i e s  in  th e  t r i a l s  o f  m is d e m ea n o r c a s e s  b e f o r e  th e  s p e c i a l  m a g is ­
t r a t e s  to  " p e r s o n s  who a c t u a l l y  r e s i d e  w i th in  t h e  r e s e r v a t i o n  
i n  w hic h  th e  o f f e n s e  i s  a l l e g e d  to  h a v e  b e en  c o m m it te d ."  T h is  
r e s t r i c t e d  lo c u s  o f  s e l e c t i o n  r e p r e s e n t s  a s h a r p  d e p a r t u r e  from  
th e  p h il o s o p h y  o f  th e  J u r y  S e l e c t i o n  an d  S e r v ic e  A c t o f  1968, 
w h ic h  has  g o v e rn e d  th e  s e l e c t i o n  o f  a l l  f e d e r a l  j u r i e s  s i n c e  
t h a t  ti m e . Th e A ct r e q u i r e s  a t  28  U .S .C . §1 86 1 t h a t  a l l  l i t i ­
g a n ts  in  f e d e r a l  c o u r t s  s h a l l  h a v e  th e  r i g h t  t o  j u r i e s  s e l e c t ­
ed  a t  rand om  " fr o m  a f a i r  c r o s s  s e c t i o n  o f  th e  com m unit y  in  
t h e  d i s t r i c t ,  o r  d i v i s i o n  w h e re in  th e  c o u r t  c o n v e n e s ."  In  
r e s t r i c t i n g  j u r y  s e l e c t i o n  to  a s m a ll  g e o g r a p h ic a l  p o r t i o n  
o f  a j u d i c i a l  d i s t r i c t  th e  p ro p o s e d  l e g i s l a t i o n  s h a r p l y  c o n ­
t r a d i c t s  e x i s t i n g  s t a t u t o r y  p o l i c i e s  an d may v i o l a t e  c o n s t i -
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t u t i o n a l  p r i n c i p l e s  a s  w e l l .  O f p a r t i c u l a r  s i g n i f i c a n c e  i n  
t h i s  r e g a r d  i s  th e  q u e s t i o n  w h e th e r  i t  i s  a p p r o p r i a t e  f o r  
i n h a b i t a n t s  o f  I n d ia n  r e s e r v a t i o n s  to  b e  ju d g e d  s o l e l y  by  
t h e i r  f e l lo w  i n h a b i t a n t s  w i t h o u t  any  o p p o r t u n i t y  f o r  o u t s i d e  
r e s i d e n t s  o f  t h e  j u d i c i a l  d i s t r i c t  t o  b e  i n c lu d e d .

2 . I t  w ould  b e  p r o v id e d  a t  s e c t i o n  6 5 3 ( c ) ( 2 )  t h a t  t h e
*  s p e c i a l  m a g i s t r a t e  s h a l l  d e v e lo p  a l i s t  o f  p e r s o n s  f o r  p u r ­

p o s e s  o f  j u r y  s e l e c t i o n ,  w h ic h  l i s t s  s h a l l  be  d e r iv e d  o r  co m­
p i l e d  fr om  l i s t s  o f  p e r s o n s  " e l i g i b l e  o r  r e g i s t e r e d "  t o  v o t e
in  s t a t e ,  l o c a l ,  o r  t r i b a l  e l e c t i o n s .  T h is  i s  a  d e p a r t u r e  fr om  
th e  p r o v i s io n  o f  28 U .S .C . § 1 8 6 3 ( c ) ( 2 ) ,  w h ic h  now r e q u i r e s  

,  t h a t  p r o s p e c t i v e  j u r o r s  s h a l l  b e  s e l e c t e d  fr o m  v o t e r  r e g i s t r a ­
t i o n  o r  a c t u a l  v o t e r  l i s t s  o f  a l l  p o l i t i c a l  s u b d i v i s i o n s  w i t h ­
in  th e  j u d i c i a l  d i s t r i c t  o r  a  d i v i s i o n  t h e r e o f .

3 . S e c t io n  6 5 3 ( c ) ( 3 )  w o u ld  p r o v id e  t h a t  t h e  t r i a l  by
j u r y ,  in  m is d em ean o r c a s e s  w h e re  t h e r e  i s  s u c h  a r i g h t , '  w ou ld  
ta k e  p la c e  b e f o r e  j u r i e s  o f  s i x  p e r s o n s .  T h is  i s ,  o f  c o u r s e ,  
u n p re c e d e n te d  i n  th e  f e d e r a l  s y s te m  in  t h a t  f e d e r a l  c r i m i n a l  
c a s e s  have n e v e r  b e f o r e  b e e n  t r i e d  to  j u r i e s  o f  l e s s  t h a n  1 2 . 
Co mpa re  C o lg ro v e  v . B a t t i n . 41 3  U .S . 149 ( 1 9 7 3 ) , w i t h  r e s p e c t  
to  r e d u c t io n  i n  j u r y  s i z e  f o r  c i v i l  t r i a l s  by  l o c a l  c o u r t  r u l e .  
I t  i s  t r u e , ’ o f  c o u r s e ,  t h a t  t h e  Su pr em e C o u r t h a s  c o n s id e r e d  
an d i n  some  in s t a n c e s  a p p ro v e d  th e  t r i a l  o f  s t a t e  c r i m i n a l  
c a s e s  to  j u r i e s  o f  l e s s  th a n  t h e  t r a d i t i o n a l  1 2 . S e e , e . g . ,  
W il li a m s  V: F l o r i d a .  399 U .S . 78  (1 970) a n d  B u rc h  v .  L o u i s ia n a ,  
441 U .S . 130 _ (13797 . 7 :

Our  C om m it te e d e f e r s  t o  th e  M a g i s t r a t e s  C o m m it te e  on  
th e  m or e fu n d a m e n ta l i s s u e s  r a i s e d  by  th e  b i l l ,  n a m e ly  th e  
a p p r o p r i a t e n e s s  o f  s p e c i a l  m a g i s t r a t e s  and  o f  m ak in g  th e s e  
s o r t s  o f  s p e c i a l  p r o v i s i o n s  r e g a r d i n g  m is d e m ea n o r c a s e s  a r i s ­
in g  on  I n d ia n  r e s e r v a t i o n s .  N e v e r th e l e s s  we w a n t y o u  t o  b e  
e s p e c i a l l y  aw are  o f  o u r  r e s e r v a t i o n s  r e g a r d in g  th e  a b o v e - c i t e d  
i s s u e s  a s  to  j u r y  s e l e c t i o n  a n d  t r i a l .  We u r g e  t h a t  yo u  a s k  
th e  J u d i c i a l  C o n fe re n c e  to  c i t e  th e s e  i s s u e s  in  i t s  r e s p o n s e  
to  t h e  C o n g re ss . I f  t h e  J u r y  C om m it te e  can  be  o f  a s s i s t a n c e  
in  u n d e r ta k in g  an y f u r t h e r  s t u d y  w h ic h  may  be  n e c e s s a r y  c o n -
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H onora ble  C h a r le s  M. M etz ner 
Aug us t 26 , 19 80  
Pa ge  3

c e m in g  t h i s  l e g i s l a t i o n ,  you  a r e  m os t welco me to  c a l l  up on  
us  o r  o u r s t a f f .

W it h  k in d e s t  r e g a r d s  an d lo o k in g  fo rw a rd  to  s e e in g  yo u 
in  S ep te m ber,  I am

S in c e r e ly ,

Ck'C}>yde A pkf ns
U n it e d  S ta t e s  D i s t r i c t  Ju d g e

CCA:c t

b c c : A f l  M em be rs  J u r y  O p e r a t i o n s  C om m it te e
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L e g i s l a t i o n  h a s  b e e n  in t r o d u c e d  (S . 28 32 ) w h ic h  w o u ld

a u t h o r i z e  th e  a p p o in tm e n t o f  s p e c i a l  m a g i s t r a t e s  t o  h e a r  

c a s e s  a r i s i n g  w i th in  I n d ia n  r e s e r v a t i o n s .  Th e b i l l ’ s s p o n s o r . 

S e n a to r  M e lc h e r,  h a s  r e q u e s t e d  th e  v ie w s o f  th e  J u d i c i a r y  on  

th e  p r o p o s a l .

P u rp o s e

The  b i l l  s e e k s  t o  im p ro v e  th e  e n fo rc e m e n t o f  e x i s t i n g  la w s 

on  I n d ia n  r e s e r v a t i o n s . No ch an g e  w ould  be  mad e i n  p r e s e n t  

j u r i s d i c t i o n a l  p r o v i s i o n s .  S e n a to r  M e lc h e r h a s  e x p l a in e d  th e  

n e e d  f o r  th e  l e g i s l a t i o n :

M r.  P r e s i d e n t ,  ma ny  o f  t h e  c o m p la in ts  o f  I n d ia n s  an d  n o n -
I n d ia n s  r e l a t e  to  l a c k  o f  e n fo rc e m e n t o f  la w s o r  h a r d s h ip s  
im p o se d  on  d e f e n d a n t s , w i t n e s s e s ,  an d  f a m i l i e s  a r i s i n g  fr om  
th e  d i s t a n c e  o f  F e d e r a l  c o u r t s  fr om  r e s e r v a t i o n  a r e a .  F e d e ra l  
i n v e s t i g a t o r s  a r e  ma ny  t im e s  sl o w  to  r e s p o n d  to  r e q u e s t s  f o r  
i n v e s t i g a t i o n s ;  U .S . a t t o r n e y s  a r e  r e l u c t a n t  to  u n d e r ta k e  
p r o s e c u t io n s  f o r  o f f e n s e s  ( p a r t i c u l a r l y  m in o r  o f f e n s e s )  
o c c u r r in g  m ile s  fr o m  th e  c o u r th o u s e , p a r t i c u l a r l y  whe n 
o b t a i n i n g  w i tn e s s e s  may  b e  d i f f i c u l t ;  w i tn e s s e s  a r e  r e ­
l u c t a n t  to  re sp o n d  to  su b p e n a s  w h ic h  r e q u i r e  th em  to , t r a v e l  
g r e a t  d i s t a n c e s ;  o b t a i n i n g  j u r i e s  w hic h  a r e  r e p r e s e n t a t i v e  
o f  th e  co m m un ity i n  w h ic h  an  o f f e n s e  o c c u rs  i s  n o t  p o s s i b l e .  
E s ta b l i s h m e n t  o f  m a g i s t r a t e  c o u r t s  to  s i t  i n  I n d ia n  c o u n try  
w i l l  n o t  c o r r e c t  a l l  o f  t h e s e  p ro b le m s , b u t  i t  c a n  go  a 
lo n g  wa y to  r e s o l v i n g  man y o f  th e  p ro b le m s .

P r o v i s io n s

1 . S p e c i a l  M a g is t r a te s

Th e p r o p o s a l  c a l l s  f o r  s p e c i a l  m a g i s t r a t e s  t o  b e  a p p o in te d  by  

th e  P r e s id e n t  as o f f i c e r s  o f  th e  d i s t r i c t  c o u r t s .  P r e f e r e n t i a l  

c o n s i d e r a t i o n  i s  to  b e  g iv e n  t o  q u a l i f i e d  in c u m b e n t U n it e d  

S t a t e s  M a g is t r a te s  f o r  s u c h  a p p o in tm e n ts . [ I t  i s  n o t  c l e a r



w heth er one in d iv id u a l  co u ld  se rv e  in  b o th  c a p a c i t i e s . ]  The 

b i l l  wo uld  adopt th e  p ro v is io n s  o f th e  F e d e ra l M a g is tr a te s  

Act  as  to  a d m in is t r a t io n  ex ce p t in  th e  fo ll o w in g  in s ta n c e s :

(a ) A s p e c ia l  m a g is t r a te  mus t r e s id e  w i th in  th e  r e s e r v a t io n  

o r  re a so n a b ly  a d ja c e n t  t h e r e to .

(b ) The P r e s id e n t  wou ld  de te rm in e  th e  ne ed  f o r  ea ch  s p e c ia l  

m a g is t ra te  p o s i t io n  an d w h eth er th e  p o s i t io n  wo uld be  

f u l l - t im e  o r  p a r t - t i m e .

(c ) The q u a l i f i c a t i o n  and s e l e c t i o n  p ro v is io n s  o f 28 U.S .C .

S 631 (b ) a re  n o t  ad o p te d , ex cep t f o r  th e  5 -y e a r  b a r 

mem be rsh ip  re q u ir e m e n t.

(d ) The P re s id e n t  w ould  f i x  th e  co m pen sa tion  o f  p a r t- t im e  

s p e c ia l  m a g is t r a te s .

(e ) The p ro p o sa l d oes n o t in c o rp o ra te  28 U .S .C . § 63 8(a ) 

wh ich r e q u ir e s  th e  D ir e c to r  o f  th e  A d m in is tr a ti v e  

O ffi ce  to  f u r n i s h  eac h m a g is tr a te  a copy  o f  th e  U nit ed  

S ta te s  Code an d a u th o r iz e s  him to  p r e s c r ib e  an d p ro v id e  

dock et  bo ok s an d fo rm s .

( f )  The p ro p o sa l a l s o  om it s re fe re n c e s  to  28 U .S .C k § 604 

wh ich p ro v id e s  c e r t a i n  a u th o r i ty  f o r  th e  D ire c to r  o f th e  

A d m in is tr a ti v e  O ff ic e  to  su p e rv is e  th e  U n it ed  S ta te s  

m a g is t r a te s  sy s te m .

2 . J u r i s d i c t i o n a l  P ro v is io n s

(a ) W ithin  th e  b o u n d a r ie s  o f  th e  r e s e r v a t io n  to  be  se rv ed , 

a s p e c ia l  m a g is t r a te  w i l l  ha ve  th e  a u th o r i t y  to  co n­

duct p re li m in a ry  co m m is si o n er- ty p e  p ro c e e d in g s  in  any 

c r im in a l case  an d to  co nduct  t r i a l s  in  m isde m ea no r c a s e s . 

The misde m ea no r t r i a l  j u r i s d i c t i o n  wou ld  d i f f e r  fro m th a t
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of the United States magistrates in that (1) the 
special designation of the district court would not be 
required; and (2) the defendant would not be permitted 
to elect a trial before a district judge.

(b) Each special magistrate may also be authorized by the 
district court to exercise any other power or duty of a 
United States magistrate.

3. Remand of Custody
The bill authorizes a special magistrate, upon a determin­
ation that Federal jurisdiction over the alleged offense is 
lacking, to order the defendant remanded to the custody 
of the appropriate law enforcement officials.

4. Enforcement Officers
Tribal police officers and other law enforcement agents 
are specifically authorized to execute orders of special 
magistrates, to the extent that the officers have geo­
graphic jurisdiction.

5. Lay Representation
The defendant's right to counsel would be extended'to in­
clude a right to be assisted by a "lay spokesman."
Provision is made to immunize such "lay spokesmen" from 
prosecution for the unauthorized practice of law.

6. Juries
(a) The proposal requires that the special magistrate maintain 

a list of eligible jurors, in consultation with tribal 
authorities and county and municipal officials.

(b) Only persons who reside within the reservation would 
be eligible to serve on the jury panel.

(c) .Juries in trials before special magistrates would 
consist of six persons.



7.  F e d e ra l C ri m in a l J u r i s d i c t i o n

The  b i l l  wo uld n o t amend th e  b a s ic  F e d e ra l c r im in a l s t a t u t e s  

e s t a b l i s h in g  j u r i s d i c t i o n  i n  th e  In d ia n  c o u n tr y  (18 U .S .C . §§

1152 & 11 53).  S en a to r M elc her has s t a te d  t h a t  "The U n it ed  

S ta te s  a lr e a d y  has  j u r i s d i c t i o n  over an  am ple  numb er o f  o f fe n s e s  

in  In d ia n  c o u n tr y ."

Comments

1.  S p e c ia l M a g is tr a te s

As suming th a t  a need  e x i s t s  f o r  a d d i t io n a l  m a g is t r a te s  to  

h a n d le  o f fe n s e s  on In d ia n  r e s e r v a t io n s ,  no  j u s t i f i c a t i o n  has 

been  p re se n te d  fo r  e s t a b l i s h i n g  a s e p a ra te  t i e r  o f m a g is t r a te s .  

The  F e d e ra l M a g is tr a te s  A ct  now p ro v id es  am ple a u th o r i ty  f o r  th e  

J u d i c i a l  C onfe re nce  o f  th e  U n it ed  S ta te s  to  e s t a b l i s h  a d d i t io n a l  

U n it ed  S ta te s  m a g is t r a te s  a t  a p p ro p r ia te  lo c a t io n s  to  h an d le  

w h a te v e r c ases a re  a c tu a l l y  p ro se c u te d .

More im p o r ta n tl y , no  need  has bee n d em o n str a te d  f o r  a d d i t io n a l  

m a g is t r a te s .  U n it ed  S ta te s  m a g is t r a te  p o s i t io n s  have been  

a u th o r iz e d  to  h an d le  c a se s  a r i s i n g  in  In d ia n  c o u n tr y . The 

vo lume o f  cases b ro u g h t b e f o re  su ch  m a g is t r a te s ,  ho w ev er , 

h as g e n e r a ll y  bee n m in im al.  M a g is tr a te s  a re  j u d i c i a l  o f f i c e r s  

who h e a r  and d ec id e  c a s e s .

S e n a to r  M elc her’ s in t r o d u c to r y  re m ark s,  how ev er , in d ic a te

t h a t  p ro se c u ti o n  p o l i c i e s  an d a l lo c a t io n s  o f  law  en fo rc em en t

p e r s o n n e l , r a th e r  th an  th e  a v a i l a b i l i t y  o f  j u d i c i a l  o f f i c e r s ,

a re  th e  r e a l  pro bl em  whi ch  th e  l e g i s l a t i o n  i s  d e si g n ed  to  reme dy :

[The a u th o r iz a t io n * f o r  t r i b a l  and S ta te  p o l ic e  o f f i c e r s  to  
in v e s t ig a te  an d p r e s e n t  c a se s ]  may be  th e  mos t im p o rta n t 
p ro v is io n  in  t h i s  b i l l  f o r  p u rp o se s o f im ple m enting  
e x is t i n g  F e d e ra l j u r i s d i c t i o n .  One o f  th e  m os t s e r io u s  
c r i t i c i s m s  to  em erge  fr om  our March h e a r in g  was  th e  f a i l u r e
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o f  F e d e ra l p fo s e c u to rs  to  v ig o ro u s ly  d is c h a rg e  th o se  
d u t ie s  w it h in  e x is t i n g  la w . Among o th e r  re a so n s  g iv e n  i s  an  
e x c e s s iv e  c a se lo a d . T his  p ro v is io n  a u th o r iz e s  S ta te  an d t r i b a l  
p o l ic e  o f f i c e r s  as  w e ll  a s  F e d e ra l o f f i c e r s  to  i n i t i a t e  
p ro c ee d in g s  b e fo re  th e  s p e c ia l  m a g is t r a te . The p ro v is io n  
c o n te m p la te s  th a t  m os t o f  th e  m in or  o f fe n s e s  charg ed  w i l l  
be  in fo rm a ll y  p re s e n te d  by  p o l ic e  o f f i c i a l s  as  in  th e  c u r ­
r e n t  p r a c t ic e  now f o r  m in or o f fe n s e s  in  ssu ch F e d e ra l 
e n c la v e s  as  n a t io n a l  p a r k s .

The  f l e x i b i l i t y  o f  th e  p r e s e n t  F e d e ra l M a g is tr a te s  A ct  

p ro v id e s  am ple  a ssu ra n ce  t h a t  j u d i c i a l  o f f i c e r s  w i l l  be a v a i la b le  

to  h e a r  any misde mea no r c a s e s  w hi ch  may be  p ro s e c u te d . A cc ord in g 

ly ,  th e  c r e a t io n  o f  an  a d d i t i o n a l  t i e r  o f  s p e c ia l  m a g is t r a te s  

i s  u n n e ce ssa ry  and i s  o p p o se d , as  a m a tt e r  o f  p o l ic y .

2.  J u r i s d i c t i o n

The j u r i s d i c t i o n a l  p r o v is io n s  a re  c lo s e ly  p a t t e rn e d  a f t e r  

th e  e x i s t i n g  F e d e ra l M a g is t r a te s  A ct.  A s p e c ia l  m a g i s t r a te 's  

j u r i s d i c t i o n  wo uld be  l im i te d  to  th e  co nduct  o f  p ro c e e d in g s  in  

c r im in a l  cases a r i s in g  in  th e  In d ia n . F l e x i b i l i t y  i s  p ro v id ed  

f o r  eac h d i s t r i c t  c o u r t  to  a s s ig n  any o th e r  du ty  w hi ch  a 

U n it ed  S ta te s  m a g is t r a te  m ig h t p erf o rm . I f  a s p e c ia l  m a g is t r a te  

sy st em  i s  c r e a te d , th e  p ro p o se d  j u r i s d i c t i o n a l  p r o v is io n s  wo uld 

be  a p p r o p r ia te .

The  j u r i s d i c t i o n  p ro p o se d , how ev er , o v e r la p s  t h a t  e x e rc is e d  

by  U n it ed  S ta te s  m a g is t r a te s .  A cco rd in g ly , th e  b i l l  sh o u ld  

c l a r i f y  wha t p re fe re n c e , i f  a n y , sh ou ld  be  g iv en  to  p ro s e c u t in g  

o f f e n s e s  in  In d ia n  co u n tr y  b e fo re  s p e c ia l  m a g is t r a te s  an d 

wha t r e s id u a l  a u th o r i ty ,  i f  an y , wo uld be  l e f t  to  U n it ed  S ta te s  

m a g i s t r a te s .

The  b i l l  c o n ta in s  s e v e ra l  s p e c ia l  p ro c e d u ra l p r o v is io n s  

a p p li c a b le  on ly  to  t r i a l s  b e f o re  s p e c ia l  m a g is t r a te s .  I f  

r e s id u a l  a u th o r i ty  in  su ch  c a s e s  i s  r e ta in e d  by  U n it ed  S ta te s  

m a g is t r a te s ,  th e re  sh o u ld  be  a  c l e a r  s ta te m e n t as  to  th e

71 -015  o 81 -  9
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a p p l i c a b i l i t y  o f th e  s p e c ia l  p ro v is io n s  when a case  i s  h e a rd  by 

a U n it ed  S ta te s  m a g is t r a te .

3.  Remand o f  Cus to dy

O r d in a r i ly , when  a f e d e r a l  c o u r t de te rm in es t h a t  i t  la c k s  

s t a tu t o r y  j u r i s d i c t i o n  o v e r a c r im in a l d e fe n d a n t,  th e  ch ar ge 's  

a re  d is m is se d  and th e  d e fe n d a n t i s  d is c h a rg e d  fro m f e d e r a l  

c u s to d y . W he ther  th e  d e fe n d a n t c o n ti n u e s  to  be  h e ld  on  

p o t e n t i a l  char ges w i th in  a S t a t e ’s  j u r i s d i c t i o n  g e n e r a l ly  

de pen ds on th e  e x is te n c e  o f  c o o p e ra ti v e  agre em ents  among th e  

r e s p e c t iv e  law  enfo rc em en t a g e n c ie s  and th e  w i l l in g n e s s  o f  

th e  p ro s e c u to r  o f  th e  r e s p e c t iv e  j u r i s d i c t i o n  to  p u rs u e  th e  

c h a rg e s . The re  do es  n o t a p p e a r  to  be  an y re a so n  to  r e q u i r e  more 

e x te n s iv e  j u d i c i a l  i n te r v e n t io n  in  su ch  m a tt e r s  in  c a se s  

a r i s i n g  in  In d ia n  c o u n tr y .

4 . Law Enf or ce m en t A u th o r it y

The  a u th o r iz a t io n  f o r  t r i b a l  an d S ta te  p o l ic e  o f f i c e r s  to  

becom e in v o lv e d  i n  ca se s  b e f o re  s p e c ia l  m a g is t r a te s  i s  

p r im a r i ly  a p o li c y  q u e s t io n  f o r  d e te rm in a ti o n  by  th e  C ongre ss . 

The  Congre ss  sh o u ld  a ls o  c o n s id e r  th e  im port ance  o f  th e  r o le  

o f  th e  D ep ar tm en t o f  J u s t i c e ,  p a r t i c u l a r ly  in  th e  p r o s e c u t io n  

o f  c r im in a l  c ases u nder 28 U .S .C . §§ 519 & 54 7.

5 . Lay R e p re se n ta ti o n

The  C on gr es s sh o u ld  in c lu d e  in  i t s  c o n s id e ra ti o n  o f  th e  

i s s u e  o f  la y  r e p r e s e n ta t io n :

(a ) The r e s p o n s i b i l i t y  o f  th e  c o u r t to  in s u re  t h a t  th e  

d e fe n d an t i s  a d e q u a te ly  re p re s e n te d  by  h i s  chose n  

sp ok es m an ; and

(b ) The p o t e n t i a l  u n a v a i l a b i l i t y  o f  fu nds under th e  

C ri m in a l J u s t i c e  A ct to  co m pe ns ate la y  r e p r e s e n ta t iv e s  

f o r  d e fe n d a n ts  e l i g i b l e  under th e  A ct .
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6.  J u r i e s

(a )

(b )

\
\

(c )

A u th o r it y  now e x i s t s  f o r  U n it ed  S ta te s  m a g is t r a te s  

to  p re s id e  over j u r y  t r i a l s .  Ju ry  p a n e ls  f o r  c a se s  

b e fo re  m a g is t r a te s ,  how ever , a re  dra wn  u n d er a d i s t r i c t ' s  

e x is t i n g  p la n . P ro v id in g  s e p a ra te  a rr an g em en ts  f o r  j u r i e s  

f o r  m a g is tr a te s  wou ld  e n t a i l  s u b s ta n t i a l ,  u n n e ce ssa ry  

d u p l ic a ti o n  o f  e f f o r t .

The b i l l  wo uld r e q u ir e  s e p a ra te  ju r y  p a n e ls  f o r  In d ia n  

r e s e r v a t io n s .  The e x i s t i n g  ex p eri en c e  un d er th e  F e d e ra l 

M a g is tr a te s  Act  do es  n o t in d ic a te  t h a t  th e re  wou ld  be  

a s u f f i c i e n t  nu mber o f  j u r y  t r i a l s  to  j u s t i f y  th e  ex pen se  

an d burd ens o f  e s t a b l i s h i n g  a p a r a l l e l  ju r y  s e l e c t i o n  

p r o c e s s .

The  b i l l  go es  be yo nd  a re q u ir e m e n t th a t  p e rs o n s  r e s id in g  

on  a r e s e r v a t io n  be  in c lu d e d  in  ju r y  p a n e ls . I t  l im i t s  

j u r y  p a n e ls  to  o n ly  r e s i d e n t s  o f th e  r e s e r v a t io n  in v o lv e d . 

De mog raph ic  in fo rm a ti o n  n e c e ssa ry  to  an  a sse ssm en t o f  th e  

f u l l  im p la ic a ti o n s  o f  t h a t  p ro v is io n  a re  n o t a v a i l a b le  

to  us  a t  t h i s  ti m e . The p ro v is io n , how ev er , do es  r a i s e  

a s u b s ta n t i a l  p o s s i b i l i t y  th a t  th e re  w i l l  be  a nu mber 

o f  in s ta n c e s  in  w hi ch  a  j u r y  s e le c te d  from  th e  r e s id e n t s  

o f  a r e s e r v a t io n  a lo n e  w i l l  n o t r e p re s e n t  an  a d eq u a te  

c r o s s - s e c t io n  to  s u rv iv e  c o n s t i t u t io n a l  c h a ll e n g e .

J u r i e s  o f on ly  s ix  p e rso n s  a re  n o t m an da te d under 

an y o th e r  F e d e ra l c r im in a l  s t a t u t e .  The Supre me  C ourt  

h as ap pr ov ed  S ta te  p r o v is io n s  fo r  s ix -p e r s o n  j u r i e s  

an d le s s -t h an -u n a n im o u s  v e r d ic t s  when th e re  a re  mo re 

th a n  s ix  j u r o r s .  P re su m ab ly , t h i s  p r o v is io n  wou ld  

p a ss  a c o n s t i t u t io n a l  c h a ll e n g e .



The t r i a l  j u r i s d i c t i o n  in v o lv ed  h e re  wo uld in c lu d e  

m is de m ea no rs . P e t ty  o f fe n s e s  wou ld  in v o lv e  ju r y  t r i a l s  

on ly  to  th e  e x te n t  r e q u ir e d  by  th e  C o n s t i tu t io n .  I f  

F e d e ra l e x p e r im e n ta ti o n  w it h  s ix -p e rs o n  j u r i e s  in  

c r im in a l cases i s  de em ed  to  be  a d v is a b le , th e  ty p es  o f 

cases in v o lv ed  in  th e  p ro pose d  l e g i s l a t i o n  may w e ll  

be  an  a p p ro p r ia te  s t a r t i n g  p o in t.

7.  F e d e ra l C ri m in a l J u r i s d i c t i o n

P re se n t law  i s  n o t c l e a r  as to  j u r i s d i c t i o n  over c e r t a i n

o f f e n s e s — p a r t i c u l a r ly  s o - c a l l e d  " v ic t im le s s "  c r im e s . Many 

o f  th e s e  o f fe n s e s  a re  t y p i c a l l y  c l a s s i f i e d  a s m is dem ea nors .

In  c o n s id e r in g  th e  p ro p o s a l , th e  C on gr es s m ig ht a ls o  wei gh  

th e  d e s i r a b i l i t y  o f  c l a r i f y i n g  th e  m a tt e r .

C o n clu si ons

1.  The r e a l  q u e s ti o n  w hic h th e  l e g i s l a t i o n  se ek s

to  re s o lv e  i s  th e  a p p ro p r ia te  le v e l  o f  en fo rc em en t 

o f c r im in a l laws in  th e  In d ia n  c o u n tr y . T hat  i s  

a p o li c y  m a tt e r  f o r  d e te rm in a ti o n  by  th e  E x ecu ti v e  

and L e g is la t iv e  B ra n ch es.

2.  As a m a tt e r  o f  p o l i c y ,  th e  c r e a t io n  o f  a s e p a ra te ,  

p a r a l l e l  sy st em  o f  m a g is t r a te s  in  th e  d i s t r i c t  c o u r ts  

i s  op po se d as u n n e c e ssa ry .
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A D M IN IS T R A T IV E  O F F IC E  O F  T H E  
U N IT E D  S T A T E S  C O U R T S

W A S H IN G T O N , D .C . 2 0 5 4 4

W IL L IA M  E.  F O L E Y  
Ol RECTOR Ju ly 2, 1980

J O S E P H  F S P A N IO L . JR  
DEP UT Y DIRECTOR

Honorable John Melcher 
Chairman, Select  Committee 

on Indian A ffa irs  
United States Senate 
6313 Dirksen Senate O ff ice Bu ild ing 
Washington, D.C. 20510 

Dear Mr. Chairman:

Thank you fo r req uesting  our views on S. 2832. The fed era l 
ju d ic ia ry  responds to congressional requests fo r comment through the 
Ju dicial  Conference of the  United States. I have today re fe rred  your 
request to the chairman o f the Ju dicial  Conference's Committee on the 
Ad minis tra tion o f the Federal Magistra tes System.

That committee is  now scheduled to meet on Ju ly 25-26, 1980. 
Although yourJune 19 le t te r  spec if ic a lly  requests our response with in  
th ir ty  days, I hope you w il l be able to accommodate a s li g h t extension 
o f th at  time period. As soon as the Conference's committee has 
formulated comments fo r rev iew  by the Ju dicial  Conference, I w il l 
n o ti fy  you of  the commit tee 's ac tion.

Sincerely yours
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SDCntfcb <S>(aics -S e n a fe
SELECT COMMITTE E ON INDIAN  AF FA IRS 

W a s h in g t o n . D .C . 10 51 0

June 19, 1980

William E. Foley' --' 
Director
Administrative Office of

U.S. Courts
Washington, D.C. 20544

Dear Mr. Foley:

The Senate Select Committee on Indian Affairs is herewith 
transmitting S. 2832 for your study and report thereon.

It is requested that 30 copies of your report on this bill 
be supplied for the use of the Committee and the staff.

It is the hope of the Committee that your report may be 
submitted withirt 30 days, or that we be advised if any delay 
beyond this time period is necessary.

Sincerely,

Enclosure
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Correspondence

DAM CL K. INOUTC. HAWAII 
D O M I OKCONCIM. AMIZ.

WILLIAM S. COMCN, MA INC 
MARK O. HATFICLO. ONIO.

QlCnilcb ,S>la.{e8i S e n a te
SE LE CT C O M M IT T E E  O N  IN D IA N  AFFAIR S  

W A S H IN G TO N . D .C . 20510

June 23, 1980

T o : T h e  T r i b a l  C h a i r m a n  o f
a l l  F e d e r a l l y  r e c o g n i z e d  
I n d i a n  t r i b e s

T r i b a l  A t t o r n e y s  
I n d i a n  o r g a n i z a t i o n s

On June 16, 1980, I introduced in the Senate, S. 1832, a 
bill to establish special magistrates with jurisdiction over 
Federal offenses within Indian country. I accompanied the 
introduction of this bill with extensive remarks in order to 
outline the purpose of this legislation and the need for its 
enactment. A copy of these remarks and the bill as reported 
in the Congressional Record is enclosed.

For a number of years I have discussed with attorneys, 
tribal and legislative leaders support for the establishment 
of full-time magistrates to serve their reservation areas.

In March of this year, the Select Committee on Indian 
Affairs held three days of hearings on jurisdictional issues 
in Indian country. The essentials of this legislation, the 
sections on jurisdiction and practice and procedure, were 
considered in those hearings and received strong support from 
the witnesses who addressed the concept. This bill, S. 2832, 
is the outgrowth of those hearings.

Our Select Committee on Indian Affairs will be holding 
hearings, both in the field and in Washington, D.C., in the 
coming weeks. I-  would appreciate receiving your comments on 
this bill in order that the Committee may give due consider­
ation to your recommendations.

With best regards.
Sincerely
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SAN JU AN  TRIB AL POLICE
P.0. BOX 42

SAN JU AN  PUEBLO, NEW MEXICO 87566

A. MART IN ESPINOSA  
Chief o f Pol ice

TELEPHONE
85 2-42 57

J u n e  4 , 19 79

S e n a t o r  Jo h n  M e lc h e r
C h a i rm a n , S e n a te  S e l e c t  

C o m m it te e  on  I n d i a n  A f f a i r s
D ir k s o n  S e n a te  O f f i c e  B ld g .
W a s h in g to n ,  D .C . 20510

D e a r S e n a to r  M e lc h e r ,

S u n d ay  l a s t ,  1 r e a d  an  a r t i c l e  i n  t h e  A lb u q u e rq u e  J o u r n a l  t i t l e d ,  
"L aw , O rd e r  Ne ed  C i te d  F o r  I n d i a n  L a n d s " . T h i s  a r t i c l e  p r e s e n t e d  
y o u r  v ie w s  on  t h e  n e e d  f o r  a s t r o n g e r  F e d e r a l  p r e s e n c e  on  I n d ia n  
r e s e r v a t i o n s .  I  f u l l y  a g r e e  t h a t  a U .S . M a g i s t r a t e  s h o u ld  be  
p l a c e d  in  a p o s i t i o n  t h a t  i s  m ore  r e s p o n s i v e  to  t h e  n e e d s  o f  th e  
I n d i a n  C o m m u n it ie s . P o s i t i v e  p ro g ra m s  c a n  co me a b o u t  u s in g  t h i s  
m e th o d , b e c a u s e  p r o s e c u t i v e  an d  o t h e r  la w  and  o r d e r  q u e s t i o n s  can  
b e  a n sw e re d  f i r s t  h a n d .

As i t  s t a n d s  now , t h e  S an  J u a n  T r i b a l  P o l i c e  (S a n  J u a n  P u e b lo ,
New M e x ic o ) , a r e  d e a l i n g  e f f e c t i v e l y  w i th  c r im e ,  b u t  t h a t s  w here  
i t  e n d s .  In  o v e r  tw o y e a r s ,  we h a v e  n o t  had  a s i n g l e  F e d e r a l  
P r o s e c u t i o n  f o r  F e l o n i e s  c o m m it te d  on  t h i s  r e s e r v a t i o n .  Many th i n g s  
h a v e  c o n t r i b u t e d  t o  t h i s  f a c t .  P o o r i n v e s t i g a t i o n s ,  l a c k  o f  c o o p e r ­
a t i o n  b e tw e e n  a g e n c i e s ,  j u r i s d i c t i o n a l  p r o b le m s ,  d i s t a n c e  b e tw e e n  
a g e n c i e s  an d th e  n e a r e s t  U .S .  M a g i s t r a t e  and  mu ch  m o re . What  t h i s  
a d d s  up  to  i s  p o o r  c o m m u n ic a t io n  b e tw e e n  a l l  c o n c e r n e d .

The  P o l i c e  D e p a r tm e n t I a d m i n i s t e r  i s  c u r r e n t l y  c o n t r a c t e d  th ro u g h  
and  by  th e  B u re au  o f  I n d i a n  A f f a i r s .  To mak e y o u r  p ro p o s e d  s o l u ­
t i o n  to  th e  Law and O r d e r  p ro b le m  w o r k a b le ,  c o n t r a c t  t r i b e s  m ust  
b e  a d e q u a t e l y  f u n d e d .  O nce t h i s  i s  d o n e , T r i b a l  P o l i c e  A g e n c ie s  
c a n  t r u l y  be co m e c o m p e t e n t ,  p r o f e s s i o n a l  o r g a n i z a t i o n s .  C u r r e n t l y ,  
T r i b a l  A g e n c ie s  s u b s i s t  on  m e a g e r F i s c a l  Y e a r B u d g e t C o n t r a c t s .
T h e s e  c o n t r a c t s  a r e  b a s e d  on  s t a t i s t i c s ,  b u t do  n o t  t a k e  i n t o  
a c c o u n t  th e  num ber  o f  i n c i d e n t / c a  11 s t h a t  a r e  h a n d le d  m o n th ly  by  
th e  T r i b a l  P o l i c e .  I f  t h e  t r i b e s  c o u ld  c o u n t  on  a c e r t a i n  y e a r l y  
a l l o t m e n t ,  p o l i c i n g  w o u ld  t a k e  on  a new m e a n in g . P e r s o n n e l ,  e q u ip ­
m e n t and t r a i n i n g  w o u ld  b e  th e  b e s t ,  s u b s e q u e n t l y  Law  E n fo rc e m e n t 
i n  I n d i a n  C o m m u n it ie s  w o u ld  be  on  e q u a l  g ro u n d  w i th  c i t y ,  c o u n ty ,  
s t a t e  an d f e d e r a l  a g e n c i e s .  T r i b e s  c o u ld  p l a n  ne w s t r a t e g i e s  to
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P a g e  2
J u n e  4 ,  1 9 7 9

c o m b a t c r i m e ,  a n d  t h e  B u r e a u  o f  I n d i a n  A f f a i r s  a n d  F e d e r a l  B u r e a u  
o f  I n v e s t i g a t o r s  c o u l d  c o u n t  o n  t h o r o u g h  w e l l  p l a n n e d  i n v e s t i g a t i o n s  
( I ' v e  i n c l u d e d  s t a t i s t i c s  o n  t h e  n u m b e r  o f  I n c  i d e n t / C a 1 1 s t h a t  - t h i s  
a g e n c y  h a s  h a n d l e d  f o r  a 9 m o n th  p e r i o d . )  I n  o t h e r  w o r d s  S e n a t o r ,
I  c o n s i d e r  my a g e n c y  t o  b e  o n e  o f  t h e  fe w  t h a t  i s  e f f e c t i v e l y  com ­
b a t i n g  c r i m e ,  b u t  we n e e d  h e l p  i n  t h i s  e n d e a v o r .  I  a p p l a u d  y o u r  
s t a n d  a n d  l o o k  f o r w a r d  t o  w o r k in g  w i t h  y o u .

I f  I  c a n  b e  o f  a n y  a s s i s t a n c e  i n  t h e  f u t u r e ,  p l e a s e  f e e l  f r e e  t o  
c o n t a c t  m e .

V e ry  T r u l y  Y o u r s

. / •  -----------

A . M a r t i n  E s p i n o s a ,
C h i e f  o f  P o l i c e
S an  J u a n  T r i b a l  P o l i c e
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SAN JUAN TRIBAL  POLICE

ST AT IS TICS

SEPTEMBER 6 , 1978 THROUGH MAY 2 5 , 19 79

1 . P o l i c e  A s s i s t a n c e ...............................................................................................................7 67
2 . A bo ndoned  V e h i c l e s  & S t o l e n ................................................................................... 39
3 . F a m il y  D i s t u r b a n c e s  & O t h e r .................................................................................... 158
4 .  A c c id e n t  I n v e s t i g a t i o n s .............................................................................................  93
5 . A ge ncy  A s s i s t s .......................................................................................................................2 97
6 . A la rm s ...........................................................................................................................................
7 . B u r g la r y  & F o l l o w - u p .....................................................................................................
8 . P u b l i c  H a z a r d s ......................................................................................................................
9 . H o m ic id e  F o l l o w - u p s ........................................................................................................

1 0 . L iq u o r  V i o l a t i o n s .............................................................................................................
1 1 . N a r c o t i c s  I n v e s t i g a t i o n s ...........................................................................................

33
23
26
13
30

1 2 . P re m is e  C h e c k s ....................................................................................................................... 755
1 3 . M o t o r i s t s ,  A s s i s t a n c e ....................................................................................................322
1 4 . R e q u e s ts  to  L o c a t e ...........................................................................................................  22
1 5 . E s c o r t s ,  P r i s o n e r ,  F u n e r a l ,  O t h e r .....................................................................30 3
1 6 . R un aw ay s & M is s in g  P e r s o n s .....................................................................................  18
1 7 . S u b p o en a  S e r v i c e ,  W a r ra n t S e r v i c e .................................................................... 26 5
1 8 . T r a f f i c  E n f o r c e m e n t ,  C i t a t i o n s ,  E t c ...............................................................712
1 9 . R o b b e ry , A rm ed , O t h e r .................................................................................................  3
2 0 . E n f o r c e m e n t ,  O t h e r - A s s a u l t ,  V ic e ,  P e t t y  T h e f t ,  M in o r P o l i c e

S e r v i c e s ....................................................................................................................................30 6

TOTAL 4194

A v e ra g e  num ber o f  I n c  i d e n t / C a l 1 s p e r  .m o n th  i s  a p p r o x im a te ly  4 6 6 .
T h is  r e p o r t  d o e s  n o t  t a k e  i n t o  a c c o u n t  th e  su m m er  m o n th s , w h ic h  a r e  
t r a d i t i o n a l l y  th e  b u s i e s t  ti m e  fo  t h e  y e a r .  T h i s  d e p a r tm e n t  h a n d le s  
th e  I n c i d e n t / C a l 1 s w i t h  a min im um  s t a f f  o f  7 men an d  3 D i s p a t c h e r s .  
The  o f f i c e r s  a r e  c e r t i f i e d  an d  a r e  p r o f e s s i o n a l s .  T r a i n i n g  i s  
g iv e n  o n c e  a w e ek , an d  i n c l u d e s  k e e p in g  a b r e a s t  o f  ne w t e c h n iq u e s  
an d  p h y s i c a l  t r a i n i n g .
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STEVEN ft. ANDERSON 
RICHARD M BERLEY 
STEVEN H CHESTNUT 
BARRY D- ER NST Or r 
MOSH E J. CENAUER  
FRANK R.JOZWIAH 
MASON O. MORISSET 
ROBERT L. PIRTLE 
THOMAS P. SCHLOSSER 
SAMUEL J. STILTNER 
JAMES L.VARNELL  
ALVIN J. ZIONTZ

Z io n tz , P ir t le , Mo r is s e t , Er n sto ff  & Chestn u t
A TTO R N E YS AT LAW 

PIONEE R BU ILDINO .BOO  FIRST AVENUE 
SEATTLE, W A S H IN G TO N  0 8 1 0 4

March 20, 1980

AREA CODE EO 6 
BZ3 -IE BB

TWK 9IO A 444047  
ZION TZ FIRM SEA

Senator John Melcher
1123 Dirksen Office Building
Washington, D.C. 20510

Re: Indian Magistrates Concept

Dear Senator Melcher:

You indicated at the hearing regarding the Indian 
Magistrates Concept on Tuesday, March 18, 1980, that the 
record would be open for the filing of additional materials. 
In that connection I enclose herewith a letter from Mr. 
Herbert A. Becker, Assistant United States Attorney for 
the District of North Dakota, to Mr. Melvin Grey Bear, 
Captain of Police -of the Devils Lake Sioux Indian Tribe, 
dated January 23, 1980, in which he points out that Magis­
trate Dosch, the local magistrate, had dismissed citations 
for illegal fishing of four non-Indians because the Indian 
trust land was not posted.

It is exactly this kind of refusal to prosecute non- 
Indian trespassers on Indian land on hypertechnical grounds 
that makes it imperative that Congress enact a statute em­
bodying the Indian Magistrate Concept. If you need further 
information in this regard, please advise me.

Very truly yo urs ,

ZIONTZ, PIRTLE, MORISSET,
ERNSTOFF & CHESTNUT

By: Robert L. Pirtle

Enc. 
RLP:mm

bcc: j Pete Taylor w/Enc.
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U.S. Department of Justice

Uni ted State s Atto rn ey  
District o f  North  Da ko ta

M r. M el vin  G re y B ear 
C a p ta in  o f  P o l ic e  
F o r t  T o t te n  Age nc y 
F o r t  T o t te n ,  ND 58 33 5

D ear M elv in :

21 9 Federal Bui lding and  U S . Co ur thou se  Po st Offi ce  Bo x 25 05

65 5 First A  venue N or th  Fargo. No rth  Dakota 58 108
Fargo. N or th  Dakota

701 123 7-5771  Ext . 56 71

OTTEN AGENCY 
T r N N. t/.XOTZ

Re:  U n it e d  S t a t e s  v .  Rub y Rue b,  e t  a l .

I  am r e t u r n in g  th e  t i t l e  s t a t u s  r e p o r t  t h a t  wa s u sed  i n  t h e  t r i a l  
o f  th e  Rue bs  an d  E n z m in g e rs ; t h a t  t r i a l  i f  yo u r e c a l l  in v o lv e d  th e  
i s s u a n c e  o f  c i t a t i o n s  f o r  f i s h i n g  w it h o u t a l i c e n s e  on I n d ia n  p r o p e r ty .  
M a g is t r a te  Dos ch  a t  th e  c o n c lu s io n  o f  th e  b r i e f i n g  p e r io d  fo u n d  th e  
p a r t i e s  n o t g u i l t y  an d i n  d o in g  so  s t a t e d  t h a t  he  w ould  n o t  f i n d  
an yone g u i l t y  o f  v i o l a t i n g  18  U .S .C . 11 65  u n le s s  th e  T r ib e  p o s t s  
n o t i c e s  on  I n d ia n  t r u s t  l a n d .  T h e r e f o r e , we r e q u e s t  t h a t  i n  th e  
f u tu r e  wh en yo u ma ke a r r e s t s  f o r  t h i s  ty p e  o f  v i o l a t i o n  you  c o n ta c t  
t h i s  o f f i c e  so  we ca n  f i l e  a n  In fo rm a t io n  in  U. S . D i s t r i c t  C o u r t.
We f e e l  t h a t  Dos ch  w as  i n c o r r e c t  i n  h i s  d e c i s io n  b u t  b e c a u s e  th e r e  i s  
no  a p p e a l fr om  i t ,  we a r e  f o r c e d  t o  b y p a s s  h im  e n t i r e l y  a n d  go  d i r e c t l y  
to  th e  U. S . D i s t r i c t  C o u r t.

I f  yo u have  an y q u e s t i o n s  a b o u t t h i s ,  p l e a s e  c o n t a c t  me.

S in c e r e ly ,

JAMES R. BRITTON 
U n it e d  S t a t e s  A tt o r n e y

HERBERT A. BECKER
A s s i s t a n t  U n it e d  S t a t e s  A tt o rn e y

HAB :s

E nc.

o
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H A R D IN . M O N TA N A  p . OT Box H
(406) 665-1506

March 25, 1980

Senator John Melcher -
1123 Dicksen

* Senate Office Building n t"
Washington, DC 20510

Dear Senator Melcher:

I would like to take this opportunity to again thank you
* for taking time out of your busy schedule to visit with me 

and the other commissioners on our recent trip to Washington 
D.C. Thanks for anything you can do for all counties on the 
revenue sharing issue.

In regards to the Jurisdictional problems on Indian Reservations 
through out the country, I hope that however it can be resolved, 
it will be mandatory that there be a uniform code of law for all 
reservations and they apply to reservations the same as state 
and county.

If all liability problems could be worked out, perhaps some 
jurisdictions could implement cross deputization if the climate 
between local elected officials and tribal governments are right.

We may not see it in our time, but sometime for the good of all 
concerned, we will all have to be the same class of citizens 
with the same obligations.

In talking to the county attorney and others, at this time without 
more time and thought, the Federal magistrate proposal cannot be 
given any constructive proposals. It may be a help in jurisdic­
tional problems if the duties can be outlined, with powers that 
are acceptable to all concerned.

We at the local level are fully aware that there is no easy 
solution to this complex problem.

You have done a service to those concerned, with the work you 
are carrying out. With effort and cooperation, hopefully a 
reasonable solution will be forth coming.

Respectfully,

BIG HORN COUNTY COMMISSIONERS

By _________________
Ed A. Miller, Member

. EM/dlj
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AK-CHIN INDIAN COMMUNITY
Route 2, Bom 27 - Maricopa, Arizona 85 23 9 - Phone 568 -2379,  568-2 362

June 30, 1980

KEC’D JUL 71980

Honorable John Melcher, Chairman 
Senate Select Committee on Indian Affairs 
Washington, D. C. 20S10

Dear Charlman Melcher:

The Ak-Chin Indian Community fully supports S.B. 2832. We, here at Ak-Chin, 
would like very much to have this special magistrates established, and as 
soon as possible at that.

Ak-Chin does have it’s own Court System and also has a Mutual Law Enforce­
ment Agreement with the Sheriff's Office of Pinal County, Arizona, approved 
by the Pinal County Board of Supervisors and the State of Arizona Attorney 
General's Office, as well as the Ak-Chin Indian Community Council.

None-the-less, there are times that someone might be turned lose because of 
an incomplete jurisdictional system, since Ak-Chin is a small Reservation 
located entirely in Western Pinal County, completely surrounded by non- 
Indian Communities and Farms, thus a lot of non-Indians travel in and about 
our Reservation. We also have quite a number of non-Indians residing on 
Ak-Chin Reservation.

Sincerely,

Ak-Chin Indian Community
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THE SAULT STE. MARIE TRIBE OF

206G RE EN OU GH  ST
SAULT SAINTE MARIE. 

MICHIGA N 49783

Ju ly  1, 1980 
WEC'D JUL c 1980

Mr. John Melcher, Chairman 
United States Senate 
Select Committee On Indian Affairs 
Washington, D.C. 20510

Dear Mr. Melcher:

At your request, I have reviewed S. 2832, a bill which 
would establish special federal magistrates within Indian 
Reservations. The bill would have the effect of increasing 
the availability of federal courts to enforce criminal laws 
on reservations, by making a specific federal magistrate res­
ponsible for each reservation and giving him the power to try 
cases involving minor violations. It would also allow tribal, 
federal or state officers to bring enforcement action to the 
court, which now can only be brought by the U.S. Attorney, who 
in our case is in Grand Rapids.

The bill does not effect the question of which laws are to 
be enforced. Only violations of existing federal law governing 
Indian Reservations would be brought before the new magistrates.

The bill would not, to my mind, diminish tribal powers in 
any way.

In summary, S. 2832 would make federal laws governing Indian 
Reservations more effective, by making the federal courts more 
directly available to try and punish offenses. I believe the 
bill would enhance law enforcement on Indian Reservations. I 
stronly and whole-heartedly support this bill.

JKL/bjs

Enclosure
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COLO RADO RURAL LE GAL SE RV ICES . INC. 
P O  BO X 1 4 0 8  

12  11 MAIN AVEN UE 
DU RA NG O.  CO LO RADO 8 13 01  

(3 0 3 )  2 5 9 0 3 9 3

July 1, 1980
fflEC'O JUL P 1980

John Melcher, Chairman 
Max Richtman, Staff Director 
Select Committee on Indian Affairs 
United States Senate 
Washington D.C. 20510

Re: Senate Bill 2832
Dear Senator Melcher:

I was pleased to read in the Congressional 
Record dated June 16, 1980, the content of Senate 
Bill 2832 relating to the establishment of special 
magistrates with jurisdiction over Federal offenses 
within Indian country. I am in basic agreement with 
the Bill as its passage into law will assist in 
resolving some of the law enforcement problems relating 
to reservation communities.

However, I would suggest that the Bill be more 
specific with regard to the service of process or 
subpoenas upon Indians within reservation boundaries. 
Unless there is a State-Tribal agreement for cross 
deputization, much confusion could be alleviated if 
the bill would specifically provide that either Federal 
or tribal officials must serve process or subpoenas 
upon Indians within the reservation boundaries. 
Undoubtedly, your committee is aware of case law which 
has invalidated the on-reservation service of process 
upon Indians by state officials. That case law should 
not be impliedly repealed by this act.

Thank you for considering this comment and I 
would appreciate being kept up-to-date on the progress 
of this Bill.

Very truly yours,

imothy A. LaFrance 
Directing Attorney- 
Indian Component

TAL:pb
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PE TE RSO N ZAH  
OMCCTOR

KEN NET H L. B EGAY 
DEPUTY DIRECTOR

EDWAR D B MA RT IN  
ADMINISTRATIVE MANAGER

D N A -P e o p l e 's L e g a l  S e r v ic e s , I n c .
PO ST O FFIC E BOX 3 0 6

WINDO W ROCK, NA VAJO NATION, AR IZON A 8 6 5 1 5  

T e l e p h o n e  ( 6 0 2 ) S 7 I- 4 I5 I

Ifonorable John Melcher, Chairman 
Select Carmi ttee on Indian Affairs 
Washington, D.C. 20510

Ju ly 2, 1980

REC’D JUL b 1980

ALAN R.TA RA DA SH
DIRECTOR Of LITIGATION

TO M TSO 
DIRECTOR Of MUD & LU

MILLE R NEZ
DIRECTOR OF COMMUNITY EDUCATION

Re: S.2832 - magistrates in 
Indian Country

Dear Senator Melcher:

Thank you for sending me  a  copy of S.2832 which you introduced 
on June 16, 1980. I am in agreement wit h the objectives of the proposed 
law, and think it wise for the reasons stated in your introductory remarks.

One area should be reconsidered, I believe. 18 U.S.C. §1151 
defines "Indian Country" more broadly than "within a reservation." 18 U.SC. 
§1152 extends the reach of the criminal laws of the United States to include 
"Indian Country." In the proposed Act, however, at §653 (c) (1) and (c) (2), 
the language seems bo exclude non-reservation Indian Country, and would 
imply that the magistrate has jurisdiction over reservations only. Because 
Navajo Indian Country is so extensive (and because the policies you  outlined 
apply equally bo non-reservation are as ), I suggest that the "reservation" 
language be dropped in favor of  mor e general Indian Country terminology.

Thank you again for the opportunity to oomnent on S.2832.

Very  truly yours,

Paul Frye 
At to me y- at -La w

PF/ds

71 -0 15  0 81 -  10
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July 3, 1980
FTCDJUL 81980

Senator John Melcher
Select Committee on*Indian Affairs
United States Senate
Washington, D.C. 20510

Sir:

I have received your letter of June 23, 1980 concerning the 
Indian Reservation Special Magistrate and Law Enforcement Act of 1980.
I appreciate the opportunity to respond to this piece of legislation 
which is new to me.

In the past our reservation has experienced a great deal of 
frustration resulting from the U.S. Attorney in our area refusing 
to handle certain offenses which fall under the Major Crimes Act.
As a result, we have modified our Law and Order Code to include most 
of those crimes thus allowing our Court to prosecute those neglected 
offenses. This remedy, however, does have its limits since we are 
bound by the Indian Civil Rights Act as to the length of incarceration 
we may impose for any particular offense. The result is obvious.

The Act would be of great benefit to our Court system and of great 
comfort to the Indian community knowing they will be protected from 
future criminal acts of certain defendants. While I cannot represent 
the official feeling of the Tribe at this time, I can speak for the 
Court system on this reservation in saying that I am in favor of such 
an Act. I would like to be kept informed on field hearing dates and 
places in my area so that I may attend and express this support and 
some other feelings not contained in this correspondence.

There is one question I will pose now. I do no understand who the 
prosecutor will be under the Act? Will it be an informal proceeding 
where the citing officer will act in that position or will the otherwise 
negligent U.S. Attorney fill that function? Also, will the U.S. Attorney 
exercise the discretion of the prosecutor in being allowed to refuse 
prosecution on any of these cases? If so, the purpose of the Bill is 
defeated. Thank-you and I look forward to seeing you at the hearings.

Court Administrator
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L a n ce  W . B urr

Law re nc e,  K an sa s 66044

*' ’ .?• 16 East 13th

Sta nto n A . Has lett (913) 842-1133

July 7, 1980
REC'D  JU L  : £ 1980

Honorable Senator John Melcher
Chairman Select Committee on Indian Affairs
Senate Building
Washington, D. C. 20510

Dear Senator Melcher:

On behalf of Chairman Keith Keo of the Kickapoo Nation in Kansas, I want to 
thank you for your letter of June 23, 1980, regarding Senate Bill 2832. We 
certainly appreciate your efforts, and I would like to add that the most 
pressing problem is to give Indians throughout the country jurisdiction over 
state offenses in addition to federal offenses within Indian territory. As you 
can probably imagine, most of the criminal matters center around or deal with 
violations of state law, not federal law.

In particular, the United States Congress back in the 40's gave the State of 
Kansas jurisdiction over the Kickapoo Reservation and, of course, over all 
the reservations in Kansas, including the Pottawatomie, Sac and Fox, and Iowa. 
What we need now is legislation repealing that section and allowing the 
tribes to exercise criminal jurisdiction within their sovereign boundries.
This should apply both to federal and state offenses that I mentioned earlier.

If we can be of any assistance in any manner, please do not hesitate to call 
or write. Thank you for your efforts on behalf of the Indian tribes throughout 
the country, and I would appreciate it if you would put us on your mailing 
list with regard to anything concerning Indian affairs. Thanks again.

Sincerely

Lance Bdrr 
Attorney at Law and
Attorney for the Kickapoo Tribes of Kansas

cc: Keith Keo

1 /
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HOH INDIAN TRIBE
STAR ROUTE 1, B O X 9 ^  S frO RK S,  WASHINGTON 98331 

TELEPHONE 206-374-6582

Ju ly  10, 19S0 „
RtT'D JUL ’ ? 19 80

Honorable John Melcher - Chairman 
Se le ct  Committee on Ind ian  Affa ir s 
United State s Senate
Washington, V.C. 20510

Peoa Senator Melcher,

I suppor t your b i tt  S.2S32 autho riz ing  the  appointmen t of Special  
Magistrate  having ju ri sd ic ti on  over fed eral  Offenses  in  Indian Country. 
I  th ink th at the  goat  of  th is  le g is la tion  which is  to str en gthe n the 
ef fe ct iv en es s of  Law Enforcement in  Indian Coun tries is  high ly desir e-  
able.

One concern rega rding th e le g is la tion , however, is  th a t i t  does not  
in di ca te  th at the various a ff ec te d  tr ib es  would have sub stantial unput 
in to  the se le ct io n of  ma gistr ates . In as much as the tr ib es  are  the  
consumer group affec te d by the appointment i t  would seem th a t they 
should exercis e a t le a s t v it o  power. Given assurance th is  in pu t in to  
the se le ct io n procedure w il l in  fa ct  occu rs, 1 would urge th a t th is  
le g is la tion  rece ive fu l l  support of the  Native American Community.

Sinc er ely,

Executi ve Directo r 

BB:vp
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f t '

M U C K L E S H O O T  IN D IA N  T R IB E
O F F IC E  O F  T H E  T R IB A L  A T T O R N E Y

J9 Q 1 5  1 7 2 N O  A V E N U E  S .E . -  A U B U R N , W A S H IN G T O N  9 8 0 0 2  - (SO B) 3 3 3 - 3 3 1 1

July 11, 1980 
RE J V JUL ’ £ 1980

Senator John Melcher, Chairman 
United States Senate 
Select Committee on Indian Affairs 

• Washington, D.C. 20510

RE: S.2832

Dear Senator Melcher:

The Muckleshoot Indian Tribal Council supports efforts to 
improve law enforcement on Indian Reservations, through measures 
such as S.2832. However, as a "full" Public Law 280 tribe, 
Muckleshoot is concerned that Congress not ignore the problems 
of law enforcement on reservations where state governments 
presently exercise criminal jurisdiction. The problems on 
reservations subject to state criminal jurisdiction are at 
least equally serious and in need of Congressional attention.
The assumption that Public Law 280 jurisdiction would alleviate 
law and order difficulties has proved to be a gross error.

The Muckleshoot Council recommends that:
1) the bill include a provision allowing retrocession of 

Public Law 280 criminal jurisdiction upon tribal and 
Department of Interior approval (the tribe realizes S.1722 
contains such a provision, but S.1722 may not ultimately be 
passed for reasons unrelated to the retrocession issue and 
this bill seems an appropriate one to include a retrocession 
provision as we ll ).

2) The act should be clarified so that there will be no question 
that its provisions will apply to reservations which sub­
sequently become subject to the exercise of federal jurisdiction.

3) Tribal criminal laws should be made enforceable against non- 
Indians .

«
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M U C K L E S H O O T  IN D IA N  T R IB E
O F F IC E  O F  T H E  T R IB A L  A T T O R N E Y

3 9 0 1 5  1 7 2 N D  A V E N U E  S .E . -  A U B U R N . W A S H IN G T O N  9 S O O 2  - [ 2 0 6 ]  3 3 9 - 3 3 1 1

S e n a to r  John  M e lc h e r , Cha irm an  
J u ly  11 , 198 0 
Pag e tw o

The  T r ib e  s u p p o r ts  th e  b i l l ' s  p r o v is io n s  on  m i g i s t r a t e  
a p p o in tm e n t,  law a d v o c a te s , ju r y  s e l e c t i o n  an d t r i b a l  p o l i c e  
po w er .

Th an k yo u f o r  y o u r  c o n s id e r a t io n  o f  th e s e  co m m en ts .

Y ou rs  t r u l y

M ar ie  S t a r r ,  C h a i r p e r s o n /o r  
G i lb e r t  King G eo rg e , V ic e  Cha irm an

MS:AS :bc s

c c : S e n a to r  Edw ard Kennedy
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W IN D RIV ER L E G A L  SERVIC ES, INC.
P.  O . BOX 24 7

FORT W A S H A K IE . WYOMIN G 8 2 5 1 4

July 14, 1980
RET.’D JUL xo 1980

p h o n e <so7) 332-6626 
856-0891

Senator John Melcher 
United States Senate 
Select Committee on Indian Affairs 
Washington, D.C. 20510
Dear Senator Melcher:

We have read your Bill, S. 2832, proposing to establish 
a special magestrate with jurisdiction over federal offenses 
within Indian country and to authorize Tribal and local 
police officers to enforce federal laws within their re­
spective jurisdictions. We believe that this Bill would be 
very beneficial to our Reservation here in Fremont County, 
Wyoming. It would provide a process that would be quicker 
for defendants in cases and also would provide a presence 
for the Federal Court that would probably be very helpful 
for criminal officers operating within the exterior boun­
daries of the Reservation. We especially like the provision 
§652 (c) (1) in which a defendant requesting a trial by jury 
can have a jury of his peers or people that are residents 
of the Reservation rather than as it is now done in Wyoming. 
Since the Federal Court is in Cheyenne, Wyoming, over 250 
miles away, the chances of an Indian defendant receiving 
an Indian jury are very slim.

I appreciate the time that it took for you to solicit 
these comments and I hope that our comments are helpful.

Yours truly,

MLB/jg
M. L. Barton 
Attorney at Law
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THE PAPAGO TRIBE OF ARIZONA
P. O. Box  837 • Te lep hone  (60 2) 383-2221

Sel ls , Ar izo na 85634

July 15, 1980
RETD JUL 211980

Hon. John Melcher 
Chairman
Select Committee on Indian Affairs 
United States Senate 
Washington, D.C. 20510
Dear Senator Melcher:
On behalf of the Papago Tribe and its members, I wish to 
thank you for your leadership in developing and sponsoring 
S. 2832. The Papago Reservation covers almost three million 
acres of land lying both close to, and very distant from 
existing urban and Federal court centers. The bill appears 
to offer excellent and simple solutions to extremely compli­
cated jurisdictional and geographic problems, and is sensitive 
to Indian custom, concerns and needs. The Papago Tribe is 
facing extremely difficult minor crimes law enforcement pro­
blems, and the bill would provide an excellent tool to help 
resolve these problems.
We fully support the bill, and recommend that it be passed into 
law and implemented as soon as possible.
Very truly yours,
THE PAPAGO TRIBE OF ARIZONA
( / ’‘■£L t ti /
Max H. Norris, Chairman 
MHN/j
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SOUTH DAK OTA  LEGAL SERVICES, INC. 
BOX  727

MISSION, S OUTH DAKOTA S7S5S  
60 5-85 6- 44 44

July 17, 1980
WC’DJUL2L1980

Mr. John Melcher, Chairman 
United States Senate 
Select Committee on Indian Affairs 
Washington, D.C. 20510
Dear Senator Melcher:

The bill seems admirable to the extent that it: (1) provides 
for federal magistrates on or near Indian reservations (2) provi­
des for jurors exclusively from Indian reservations (3) recogni­
zes the right of Indian people to be represented by lay advocates 
Overall, it recognizes that to a certain extent law enforcement 
problems on Indian reservations are unique and attempts to deal 
with those problems.

One problem is that a United States Attorney could by using 
this procedure to a great extent divest tribal courts of a great 
deal of its jurisdiction. This would be done by charging federal 
misdeamnors on those crimes that now are referred to the tribal 
court itself. Perhaps this is what you are encouraging. My 
comment would be to spend the money that would be used for 
federal magistrates under the bill by funding particular tribal 
court judges under contracts that are federally monitored. In 
other words spend the money on upgrading tribal courts, not by 
divesting it of jurisdiction and alleviating the problem by 
creating another layer of functional courts.

In addition, providing federal magistrates locally will not 
be effective without also providing local federal law enfor­
cement backup by the FBI. At the present time days and someti­
mes weeks pass before criminal investigations are initiated by 
this agency.

Some of the justifications that you use for promulgating the 
bill I feel do not lead to the decision that this bill is needed. 
However, I have discussed those in previous correspondence and I 
will not reiterate them here.

Thank you for soliciting my comments.
Sincerely

Anita Remerowski 
Director of South Dakota 
Legal Services

AR: jv



A bse n te e  jB ba fm we  '(Uribe of  (O kla homa  
^Jost (Dffirr IBox 1747 

^{ptfmue, (Oklahoma 74801

J u ly  28 , 1980

Mr. Jo hn  M el ch er , Chairm an 
S e le c t Co mm itte e on In dia n  A ff a ir s  
U ni te d S ta te s  Sen at e
W ashing ton,  D. C. 20510

De ar Mr. M el ch er :

I am w ri ti n g  in  re sp onse  to  yo ur  re c en t l e t t e r  where by you in d ic a te  th a t  you 
ha ve  in tr o d u ce d  in  th e  Se na te  a b i l l  to  e s ta b l i s h  sp e c ia l m a g is tr a te s  w ith  
j u r i s d ic t io n  over Federa l o ff en se s  w it h in  In d ia n  co un tr y  (S en at e B il l 28 32).

I am p le a se  to  le a rn  th a t you re cogn iz e  th e  la ck  o f law en fo rc em en t now e x i s t ­
in g in  what i s  commonly known as  In d ia n  C ountr y . As you may know,  th e re  c u r ­
r e n t ly  e x is t s  a Cou rt  o f In dia n  O ff en se s in  W es tern  Oklahoma wh ich  i s  desi gned  
to  p ro v id e  an a p p ro p ri a te  mec hanism fo r  law  en fo rc em en t on p ro p e r ti e s  h e ld  in  
t r u s t  by th e  U nit ed  S ta te s  fo r  In d ia n  T ri b e s  and  In dia n  in d iv id u a ls . This  
co u rt  sy st em , ho wev er , on ly  a p p li e s  to  c a se s  in vo lv in g  misde me anor c ri m es. A ll  
fe lo n y  o ff e n se s  in  Western  Oklahoma a re  ad m in is te d  by th e  U ni te d S ta te s  D i s t r i c t  
Cou rt in  Oklahoma C it y . Because o f  th e  la rg e  number o f cas es ha nd le d by  th e  
U ni te d S ta te s  D i s t r i c t  C ourt , i t  seem s to  be  v i r t u a l l y  im poss ib le  fo r  t h i s  c o u rt  
to  ha ndl e a l l  fe d e ra l o ff en se s  fo r  th e  w est e rn  h a l f  o f Oklahom a. As a r e s u l t ,  
many fe d e ra l o ff e n se s  no do ub t go unpunis hed  fo r  la ck  o f  fe d e ra l en fo rc em ent.
I fe e l t h a t  th e  b i l l  which  you ha ve  in tr o d u ce d  w il l he lp  to  f i l l  t h i s  v o id , and  
I f u l l y  su p p o rt  t h i s  b i l l .

I would a p p re c ia te  yo ur  ke ep in g us  ad v is ed  as to  th e  s ta tu s  o f  t h i s  b i l l ,  and  
a ls o  in fo rm  us  o f th e  heari n g s  in  our a re a  as th ey  are  sc hedu le d . I commend 
you fo r  you r e f f o r t s  to  se ek  l e g is la t i o n  f o r  such  an im port an t cau se .

S in c e re ly ,

'John L. S lo a t 
G ov er no r
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STOCKBRIDGE ■ MUNSEE BAND OF MOHIC AN IND IAN S

MCOWORAnO
STOCKBRIDGE-MUNSEE CO MM UNITY

Route 1 Phone Bowler 79 3-4678
BOWLER, WISCON SIN 54 41 6 o c r , n  ,

atC DJUL311980

Ju ly  30 , 1980

The Hon or ab le  Jo hn  M el ch er  
Ch air man
U nited  S ta te s  S en at e
S e le c t  Co mm itte e on In d ia n  A f fa ir s
W as hi ng to n,  D.C . 20510

D ea r S ir i

Thank  you  fo r  your in volv em en t and u n d e rt ak in g  in  
b e h a lf  o f a l l  In d ia n s , p a r t i c u l a r l y  in  su ch  v i t a l  a re a s  
o f  law en fo rc em en t and  j u r i s d i c t i o n .

In  re sp onse  to  yo ur  l e t t e r ,  dat ed  Ju ne  23 , 19 80 , 
re g a rd in g  B i l l  S. 18 32 , I am re q u e s ti n g  c l a r i f i c a t i o n  o f 
th e  fo ll o w in g  s e c t io n s  in  answ er in g  th e  q u e s ti o n , "How 
does  t h i s  Ac t a f f e c t  P .L . 280  In d ia n  R e se rv a ti o n s? "

Sec . 650 f a ) . . . s e rv e  ea ch  In d ia n  r e s e r v a t io n  and
su ch  a d d i t io n a l  a r e a s  a s  a re  w it h in  th e  In d ia n  c o u n tr y  
as defi ned  in  S e c ti o n  1151» T i t l e  18 , U nit ed  S ta te s  
Code , and over  wh ich th e  U ni te d S ta te s  e x e rc is e s  
c r im in a l j u r i s d i c t i o n  under th e  p ro v is io n s  o f C hap te r 
53 o f T i t l e  18 , U nit ed  S ta te s  Cod e.

Sec . 651 (a ) Ea ch s p e c ia l  m a g is tr a te  se rv in g  under
t h i s  c h a p te r  s h a l l  h av e , w it h in  th e  t e r r i t o r i a l  j u r i s ­
d i c t i o n  p re sc r ib e d  by  h i s  ap poin tm en t.

Se c.  651 (b ) Each su ch m a g is tr a te  so  se rv in g  under
t h i s  c h a p te r  s h a l l  hav e an y o th e r  du ty  o r pow er which  
may be ex e rc is e d  by  a  U .S . M a g is tr a te  in  a c i v i l  or  
c r i m in a l c a s e , to  th e  e x te n t  au th o ri zed  by  th e  c o u r t  
f o r  th e  d i s t r i c t  in  w hi ch  he  se rv e s .

Se c. 653 (d ) T r ib a l  p o li c e  o f f i c e r s ,  Bu reau  o f  In d ia n
A ffa ir s  p o li c e  o f f i c e r s ,  and  f e d e r a l , s t a t e  and lo c a l  
law en fo rc em en t o f f i c e r s ,  a c ti n g  w it h in  th e  g eo gra ph ic
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a r e a s  in  which  th e y  ha ve  j u r i s d i c t i o n  under th e  la w s o f 
t h e i r  r e s p e c t iv e  g o v e rn m e n ts .. .

T ha nk in g you  in  advance f o r  your c o o p e ra ti o n  in  t h i s  
m a t te r .

S in c e r e ly  y o u rs ,

L eo na rd  E.  M il le r  J r .
T r i b a l  Cha irm an  
S to ckb ri dge-M unse e  Co mm unity

LM/cm
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Montanans Opposing  Discrim inat ion

6 T hird Ave. W. 
P.O. Box 673  
Polson,  M ontan a

598 60

Telephone: 
(406) 883-2198

EQ UA L

Aff iliated with  
Inter sta te Congress 
for  Eq ual  Rights  
and  Responsib ilities

1980

H on or ab le  Jo hn M el ch er , Chm.
S e le c t  Comm ittee on In d ia n  A f fa i r s  
W as hi ng to n,  D.C. 20510

RE: Tes tim on y on S.B . 2832  

Dea r S e n a to r M el ch er :

Thank  yo u fo r  yo ur  l e t t e r  o f  J u ly  29 , 19 80 , and  a copy  of SB 283 2 
p lu s  th e  C o n g re ssi o n a l R ec or d.

M.O.D. has co m pl et ed  a p o l l  o f  i t ' s  mem bersh ip on t h i s  R ese rv a­
t io n  re g a rd in g  t h i s  B i l l .  R e s u l ts  we re  al m ost  two  to  one  a g a in s t .

W hi le  I  se e  many ad van ta ges on some R e se rv a ti o n s , I f in d  ou r 
mem be rship u n a l te ra b ly  op po se d to  T r ib a l  P o li c e  hav in g  j u r i s d i c t i o n  
over  no n-m em bers in  th e  a re a s  o u t l in e d  in  th e  b i l l .

G re a t co nce rn  i s  exp re ss ed  a s to  fu nd in g  su ch  a prog ram on a l l  
R e se rv a ti o n s  in  th e  Cou ntr y an d th e  u lt im a te  b u re a u c ra ti c  gr ow th  
o f  th e  o f f i c e s .

Aside  fro m S3 28 32 , o th e r  q u e s t io n s  in  th e  p o l l  in c lu d ed  "Who i s  
an  In d ia n "  and  "T ri b a l S o v e re ig n ty " .

E xc ep t f o r  s ix ,  a l l  r e tu rn s  a g re e d  th a t  to  be  c l a s s i f i e d  a s  In d ia n  
th e  p e rs o n  mus t p o ssess  a t  l e a s t  o n e -h a lf  In d ia n  B lo od .

On th e  q u e s ti o n  o f w he th er  o r n o t  an  In d ia n  T ri b e  sh ou ld  be  c l a s s i ­
f ie d  a s  a Sover ei gn  N ati o n , 100 p e r  ce n t ag re ed  th ey  sh ould  n o t .

S in c e re ly

J

po

cc

Montanan s Oppos ing  Discrim inati on  la de di ca ted to  th e and that  no  fede ra l, st at e or  looa l go v­
ernm en t shall  ma ke any di sti nc tio n In ci v il  or  po lit ica l rig hts  an  ac coun t of  rac e, co lor  or  na-
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OFFICERS

* ftisr

1ST VICE CHAIRMAN 
tonfamngferd 
*»*>■* »

2ND VICE CHAIRMAN

Mon tana  In ter-T ribal  Policy Board
711 Central Ave. •  Billings. MT 59102 •  (406 )245 -2228 

RCC OAuii i « idbu 
A ugust  7 , 1980

H onora b le  Jo h n  M elc h e r 
316 N o rt h  2 6 th  S t r e e t  
B i l l i n g s ,  MT 5910 1

D ear  S e n a to r  M elc h e r:
SECRETARY TREASURER
S,?? Th e M on tana  I n t e r - T r i b a l  P o l i c y  B oar d (MITPB) i s  a c o a l i t i o n

o f  d e le g a te s  r e p r e s e n t i n g  th e  sev e n  (7 ) In d ia n  R e s e rv a t io n s  
an d  th e  L i t t l e  S h e l l  Ban d in  M ont an a.  Th e p u rp o s e  o f  th e

membertribes MITPB i s  to  r e p r e s e n t ,  p r o t e c t  an d ad vance  th e  i n t e r e s t s  o f  
th e  M on tana  T r ib e s .

SXm I n  th e  a re a  o f  la w  e n fo rc e m e n t,  th e  MITPB re c o g n iz e s  t h a t
th e  e x c e r c i s e  o f  f e d e r a l  c r im in a l  j u r i s d i c t i o n  h a s  b e en

‘**'M*‘ i n e f f e c t i v e .  T h e r e f o r e ,  we f e e l  th e  p r o v i s io n s  i n  S .2 8 3 3
w i U  h e lp  a d d re s s  th e  p ro b le m  o f  n o n -p r o s e c u t io n  by  th e  
U .S . A tt o rn e y  o f  c r im e s  c o m m it te d  on  R e s e rv a t io n s .

Th e MITPB s u p p o r ts  and  u rg e s  f o r  th e  p a ss a g e  o f  S.  2833 , 
r»moc wnwo t h e  i n j i a n  R e s e rv a t io n  S p e c ia l  M a g is t r a te s  A ct o f  1980,

d i r e c t i n g  th e  P r e s id e n t  t o  a p p o in t s p e c i a l  m a g i s t r a t e s  to  
e x c e r c i s e  j u r i s d i c t i o n  o v e r  f e d e r a l  o f f e n s e s  c o m m it te d  
w i th in  I n d ia n  c o u n tr y .

B e s t w is h e s  f o r  a  s u c c e s s f u l  h e a r in g .

S in c e r e ly ,

e t  • j . - i  '~b~
J  THOMAS C. WHITFORD 

[  D i r e c to r
M on ta na  I n t e r - T r i b a l  P o l i c y  Boa rd

TD /c g

»

*
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D IS T R IC T  COURT
N IN T H  J U D IC IA L  D IS T R IC T

S T A T E  O F  M O N TAN A

W . J. M AY  
COURT REPORTER

276-3BB2
CONRAD. MONTANA

August 11, 1980
KTC’DAUG 1 S 1980

Hon. John Melcher 
United States Senate
Washington, D.C. 20510
Dear Senator Melcher:

I note with some interest you have introduced a bill 
requiring the Tribal Court system to be presided over by 
some sort of federal magistrate. The idea is excellent 
and needed.

While tribal judges have improved over the past 
years, some sort of system whereby the judge is not 
subjected to all the tribal politics is needed. Law and 
Order on the reservation is almost non-existent, and the 
fault is that of the system. Frequently, during jury term 
in Cut Bank, Indian people tell me that they cannot sit on 
a particular case because of fear of retribution and ask 
to be excused from jury service for that reason.

Perhaps a step toward some sort of independent 
judiciary would be a start to give law-abiding citizens a 
feeling of some security.

Please have your staff send me a copy of your 
proposed bill.

Kindest regards, I wish to remain

R. D. McPhillips 
District Judge

elr

*



LAKE COUNTY, MONTANA
COUNTY C OM MISSION ERS 

DON CORRIGAN  
Polson

WESLEY W . LEISHMAN 
St. Ignatius 

WILSON A. BURLEY 
Ronan

TREASURER
MARJORIE D. KNAUS

CLERK AND RECORDER
ETHEL M. HARDING

ASSESSOR
W ILLT ID DY

SHERIFF AND CORONER
GLENN FRAME

CLERK OF COURT 
ETHEL M . HARRISON

SUPERINTENDENT OF SCHOOLS
GLENNADENE FERRELL

COUN TY ATTORNEY
RICHARD P. HEINZ

COUNTY SURVEYOR

POLSON, MONTANA 598 60

A u g u st 1 1 ,  1980

KC ’DAUG 18 1980

T he H o n o ra b le  Jo hn  M elc h e r  
Chair m an
S e l e c t  Com m itte e on  In d ia n  A f f a i r s  
U n it e d  S t a t e s  S e n a te  
W a s h in g to n , D .C . 20 51 0

Re : S . 2832

D e a r S e n a to r  M elc h e r:

I h a v e  bee n  ask ed  by W e s le y  L eis h m an , Chai rm an  o f  t h e  Lake 
C o u n ty  B oa rd  o f  C o u n ty  C o m m is s io n e rs , t o  r e l a t e  co mme nts from  
c o u n ty  la w  e n fo rc e m e n t p e r s o n n e l a b o u t t h e  b i l l  you  h a v e  i n t r o ­
d u ce d  t o  th e  U. S . S e n a te  t o  be known a s  t h e  " In d ia n  R e s e r v a ­
t i o n  S p e c i a l  M a g is tr a t e  Law E n fo rc em en t A c t  o f  19 8 0 ".

I  h a v e  d is c u s s e d  th e  b i l l  an d i t s  d e t a i l e d  p r o v is i o n s  w it h  
S h e r i f f  G le nn Fr am e.  G le n n  h as  b een  S h e r i f f  o f  Lake C o u n ty  
s i n c e  th e  r e t ir e m e n t  o f  W. A . " B i l l "  P h i l l i p s  a t  t h e  end o f  
J a n u a r y , 19 7 7 . P r i o r  t o  t h a t  t im e , he w as  S h e r i f f  P h i l l i p ’ s 
U n d e r s h e r i f f  and  e a r l i e r  s e r v e d  a s  h i s  C h ie f  D e p u ty . I  h av e 
b e en  C o u n ty  A tto r n e y  o f  L ak e  C o u n ty , M on ta na,  s i n c e  J a n u a r y , 
19 6 3 , w it h  th e  e x c e p t io n  o f  t h e  y e a r s  19 67  th ro u g h  19 7 0 . I 
w as  i n  o f f i c e  a t  th e  ti m e  t h e  g r a n t  o f  c r im in a l  j u r i s d i c t i o n  
an d c e r t a i n  a r e a s  o f  c i v i l  j u r i s d i c t i o n  w e re  ma de t o  th e  S t a t e  
o f  M on ta na  w it h  r e s p e c t  t o  t h e  F la th e a d  In d ia n  R e s e r v a t io n .
I m en ti o n  th e s e  t h in g s  t o  i n d i c a t e  t h e  b ack g ro u n d  an d e x p e r ­
i e n c e  w h ic h  c o n t r ib u t e  t o  o u r  v ie w s  o f  th e  p ro p o se d  l e g i s l a t i o n .

We b e l i e v e  we hav e fe w , i f  a n y , o f  th e  p ro ble m s w h ic h  g i v e  
r i s e  t o  y o u r  p r o p o s a l.  A F e d e r a l  m a g is t r a t e  i s  a v a i l a b l e  in  
F la th e a d  C ounty  some 53  m i l e s  t o  th e  n o r th  o f  P o ls o n . I  am 
n o t aw are  o f  th e  c a s e  lo a d  w h ic h  t h e  p a r t - t im e  m a g i s t r a t e ,
Ja m es  O le s o n , c a r r i e s  w i t h  r e s p e c t  t o  v i o l a t i o n s  o f  F e d e r a l 
la w  on  th e  F la th e a d  R e s e r v a t io n ;  I s u s p e c t  th e y  may h a v e  to  
do  p r i n c i p a l l y  w ith  f i s h i n g  an d p o s s i b l y  h u n tin g  w i t h i n
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Th e H o n o ra b le  Jo hn  M e lc h e r  
P age 2
A u g u st 1 1 ,  198 0

t h e  T r i b a l  t e r r i t o r y .  Th e S t a t e  o f  M on ta na  h as  g e n e r a l  
c r im in a l  j u r i s d i c t i o n  w i t h i n  t h e  r e s e r v a t i o n ,  w h ic h  j u r i s ­
d i c t i o n  i s  c o n c u r r e n t  w it h  t h e  F e d e r a l j u r i s d i c t i o n  in  c a s e s  
o f  m a jo r  c r im e s  and c o n c u r r e n t  w it h  T r i b a l  j u r i s d i c t i o n  o v e r  
i t s  me mb ers  i n  c a s e s  o f  m in o r o f f e n s e s  w h ere  t h e  T r i b a l  la w  
an d o r d e r  co d e i n c lu d e s  a t  l e a s t  some r e f l e c t i o n s  o f  S t a t e  la w . 
F o r  t h e s e  r e a s o n s , S h e r i f f  Fr am e an d I  b e l i e v e  t h a t  t h e  " S p e c ia l  
M a g is t r a t e "  w it h i n  t h e  F la th e a d  R e s e r v a t io n  i s  n o t  n eed ed  t o  
an sw e r th e  t y p e s  o f  p ro b le m s w h ic h  a p p a r e n t ly  e x i s t  on  o t h e r  
r e s e r v a t i o n s .

We do  v o i c e  a s e r io u s  c o n c e r n  o v e r  th e  p r o v is i o n  o f  t h e  b i l l  
w h ic h  w ou ld  a u t h o r iz e  T r i b a l  p o l i c e  o f f i c e r s  t o  e x e c u t e  w a r r a n ts  
u sed  by th e  " S p e c ia l  M a g i s t r a t e " .  We r e c o g n iz e  t h a t  t h e  b i l l  
d o e s  n o t  a u t h o r iz e  a r r e s t s  t o  b e  made w it h o u t  w a r r a n t  a s  f o r  
m is dem ean or v i o l a t i o n s  w h ic h  may  o c c u r  i n  t h e  p r e s e n c e  o f  su ch  
T r i b a l  o f f i c e r s .  We b e l i e v e  i t  w i l l  c r e a t e  a p o t e n t i a l l y  e x p lo ­
s i v e  an d h arm fu l s i t u a t i o n  i n  th e  c o u n ty  (an d p o s s i b l y  M is s o u la  
C o u n ty  t o  th e  s o u th  o f  u s)  w h ere  a T r i b a l  o f f i c e r  m ak es  an  a r r e s t  
o f  a  n o n -I n d ia n  p e r s o n . A s yo u  kn ow , t h e r e  i s  a v e r y  s u b s t a n t i a l  
d i s p a r i t y  betw een  I n d ia n  an d n o n -I n d ia n  p o p u la t io n  i n  L ak e C o un ty  
T r i b a l  p o p u la t io n  r e p r e s e n t s  a b o u t 18% o f  t h e  t o t a l  c o u n ty  p op­
u l a t i o n  (w it h o u t r e f e r e n c e  t o  t h e  1980  c e n s u s  f i g u r e s  w h ic h  we 
h av e  n o t s e e n ) .  As  you  know , an  a r r e s t  w it h o u t  a w a r r a n t  i s  a 
s e r i o u s  a c t i o n ,  one w h ic h  c a r r i e s  w ith  i t  p o t e n t i a l  f o r  v i o l e n t  
r e a c t i o n  by th e  p e rs o n  a r r e s t e d .  We re su ch  a r r e s t s  t o  b e mad e 
by T r i b a l  o f f i c e r s  who w o u ld  be w e a r in g  T r i b a l  o f f i c e r  u n if o rm s 
an d w o u ld  co n ve y  d e fe n d a n ts  i n  T r i b a l  p a t r o l  c a r s ,  p o s s i b l y  to  
T r i b a l  d e t e n t io n  f a c i l i t i e s ,  I  w ould  be  d o u b ly  a p p r e h e n s iv e  o f  
t h e  r e a c t i o n  o f  th e  n o n -I n d ia n  p o p u la t io n  o f  Lake C o u n ty . I 
do  n o t b e l i e v e  th e  n o n -I n d ia n  p o p u la t io n  w ould  ma ke t h e  d i s t i n c ­
t i o n  a s  t o  w h ic h  j u r i s d i c t i o n  i s  e x e r c i s i n g  th e  a u t h o r i t y ;  i t  
w ould  be v ie w ed  a s an  e x e r c i s e  o f  T r i b a l  p o l i c e  j u r i s d i c t i o n .
Such  a u t h o r i t y  h as  a p o t e n t i a l  i n  t h i s  a r e a  f o r  d o in g  s u b s t a n t i a l  
harm  t o  i n t e r r a c i a l  r e l a t i o n s  an d i t  i s  a l t o g e t h e r  d o u b t f u l  
t h a t  t h e  b e n e f i t s  o f  e n fo r c e m e n t  ( c h i e f l y  in  th e  a r e a s  o f  
f i s h i n g  an d h u n tin g  v i o l a t i o n s )  c o u ld  o f f s e t  t h e  p o t e n t i a l l y  
h a rm fu l e f f e c t s  t o  i n t e r r a c i a l  r e l a t i o n s h i p s .

I w o u ld  a ls o  be  c o n ce rn e d  a b o u t  t h e  m ea nin g o r  u s a g e s  w h ic h  
c o u ld  a r i s e  u n d er S e c t io n  6 5 2 . I f  th e  pow er  o f  a r r e s t  w e re  
t o  b e l im it e d  t o  w a r r a n te d  a r r e s t s  o r  w a r r a n te d  s e a r c h e s ,  t h e r e  
w ou ld  b e  l i t t l e  o r  no r e a s o n  f o r  a r r e s t s  o u t s id e  o f  F e d e r a l  
j u r i s d i c t i o n  t o  be  m ad e.  I w o u ld  be  a p p r e h e n s iv e  t h a t  su ch  
i n t a k e  po w er  w ou ld  b e u se d  t o  co m pr om ise t h e  e x i s t e n c e  o f  s t a t e  
p r o s e c u t io n a l  d i s c r e t i o n  o r  t h a t  i t  may  a l lo w  a mea ns  o f  e n f o r c e ­
m en t o f  s t r i c t l y  T r i b a l  co d e  o f f e n s e s  a g a in s t  n o n -I n d ia n s . I t  
se em s t o  p o rte n d  an  im p le m e n ta t io n  o f  th e  pow er  o f  C o n g r e s s  to  
e n la r g e  th e  a r r e s t  an d p r o s e c u t o r i a l  po w er  o f  T r i b a l  C o u r ts  
f o l l o w i n g  th e  O li p h a n t  d e c i s i o n  o f  19 7 8 , 435  US 1 9 1 ,  55  L Ed 2d 
209, 98 S C t 1 0 1 1 .

71-0 15 0 81 -  11
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The Honorable John Melcher 
Page 3
August 11, 1980

Sheriff Frame and I are also concerned about the qualification 
and training of Tribal police officers based on experience over 
the years we have been acquainted with them. Undoubtedly, it 
has improved substantially since 1963, yet, in our opinions, 
it is less than that possessed by the Federal officers of the 
Bureau of Indian Affairs. For similar reasons. Sheriff Frame 
has continued to oppose cross-deputization of Tribal officers.
Such deputization also involves substantial problems of liability, 
individual, county and state, as well as the question of divided 
loyalities. ‘a
Please understand that we do not challenge the assertion that 
on some reservations the problems of lack of law enforcement 
in the areas of minor violations could be solved by your pro­
posal; it is simply that in the case of the Flathead Reservation 
where criminal jurisdiction is presently exercised by the State jr
and Federal jurisdiction could be exercised concurrently and 
Tribal jurisdiction also concurrently in limited areas, a 
"Special Magistrate" is not needed and the manner of enforcement 
would do harm to racial relations. Our only suggestion is to 
exempt reservations where such concurrent jurisdiction exists.

If we can address any further specific questions you or your 
committee may have, please do not hesitate to contact Sheriff 
Frame or myself.
With kindest regards, I remain 

Yours truly, _ _

RICHARD P. HEINZ 
Lake County Attorney
RPH/rl
cc; Wesley Leishman

Chairman, Board of Lake County Commissioners
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LAW  OFFICE

W illiam F. Meisburger
Professional Building 

FORSYTH. MON TA NA  59337

TELEPHONE (4 06 ) 356-3175 P.O.  BOX 149

A u g u st 1 3 ,  19 8 0 .

a r c ’DA b’ G ; : 1930

S e n a to r  Jo hn  M e lc h e r ,
S e n a te  O f f i c e  B u i l d i n g ,
W ash in gto n , D. C.

D ea r Jo hn:

I  re a d  a b i t  t h i s  m orn in g a b o u t a b i l l  you  
a r e  p ro p o s in g  f o r  e s t a b l is h m e n t  o f  F e d e r a l  M a g is t r a t e s  
on In d ia n  R e s e r v a t i o n s .

I  h ave  no  d e t a i l s ,  o f  c o u r s e ,  a t  t h i s  p o in t  
b u t  i t  so unds l i k e  a w is e  a p p ro a ch  t o  a v e r y  d i f f i c u l t  
p ro b le m . F o r s e v e r a l  y e a r s  I  to o k  c a s e s  in  t r i b a l  
c o u r t  in  Lame D eer  b u t  f i n a l l y  cam e t o  th e  c o n c lu s io n  
t h a t  th e  s t a t e  o f  t r i b a l  la w  was  so  c o n fu s e d  t h a t  i t  
was  im p o s s ib le  t o  w ork  w it h  i t  an d t h e r e  i s  no q u e s t io n  
b u t  t h a t  th e  v a r i o u s  j u r i s d i c t i o n a l  q u e s t io n s  w h ic h  
c o n s t a n t ly  a r i s e  in  I n d ia n  m a tte r s  a r e  so  p ro fo u n d  an d 
so m eti m es  i n s o l u b l e  a s  t o  c r e a t e  a s t a t e  o f  u t t e r  co n ­
f u s io n  an d c e r t a i n l y  f r u s t r a t i o n  f o r  a l l  who a r e  con ­
c e r n e d , m ost  o f  a l l  I  am s u r e  th e  I n d ia n  p e o p le .

I f  th e  I n d ia n  p e o p le  w i l l  a c c e p t  so m e th in g  
a lo n g  th e  l i n e s  w h ic h  yo u  a re  p r o p o s in g  I w o u ld  th in k  
i t  w ould  go  a lo n g  way  to w a rd s s o l v i n g  th e  p ro b le m s 
o f  a l l  who  l i v e  on  an  I n d ia n  R e s e r v a t io n .

WFM/jam
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ROUTE 3 WAGNER, S. DAK. 57380 PHONE 384-3641 
A u g u s t 1 8 ,1 9 8 0

LARRY 0 COURNOYER

LARRY 0 ARCHAMBEAU

COUNCIL MEMBERS

PATRICIA BARNHART

TO : C o n g r e s s io n a l  d e l e g a t e s

FROM: Y .S .T r i b a l  C h a ir m a n

RE: S e n a t e  B i l l  2 8 3 2 , I n d i a n  R e s e r v a t i o n  S p e c i a l  M a g i s t r a t e
an d  Law E n f o r c e m e n t A c t o f  1 9 8 0 .

D ea r D e l e g a t e s ,
I 'm  t a k i n g  t h e  t im e  t o  w r i t e  t o  o f f e r  my s u p p o r t  f o r  S e n a t e  

B i l l  2 8 3 2 , I n d i a n  R e s e r v a t i o n  S p e c i a l  M a g i s t r a t e  a n d  Law E n f o r c e m e n t 
A c t o f  1 9 8 0 , w i th  o n e  s m a l l  r e c o m m e n d a t io n . /  T he  re c o m m e n d a ti o n  
w o u ld  b e  t o  g iv e  c o n s i d e r a t i o n  t o  I n d i a n  A t to r n e y s  o r  I n d i a n  
j u d g e s  a s  m a g i s t r a t e s .  [  "

*
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G LA C IE R  C O U N TY
C U T BA N K . M O N TA N A

o ^ 7
August 19, 1980
KEC’D AUG 2 91980

Senator John Melcher 
Senate Office Building 
Washington, D. C.

Dear Senator Melcher:

We are much in favor of your hearing on the Police Magistrate 
Court System, in Billings, Montana.

BOARD OF GLACIER COUNTY COMMISSIONERS

BY CHAIRMAN



C H IE F  W A S H A K IE

SH OS HO NE  A AR AP AH OE  TR IB ES
BOX 217

FORT WASHAKIE, WYO MIN G 82514
C H IE F  B L A C K  C O A L

S H O S H O N E  B U S IN E S S  C O U N C IL
F r a n k  L . E n o s  
R o b e r t  N . H a r r is . S r . 
E n o s  J . E n o s

B e n j a m in  S n y d e r . S r . 
A l f r e d  W a r d  
W e s l e y  L . M a r t e l

A R A P A H O E  B U S IN E S S  C O U N C IL
E r n e s t  H a n w a y  
B u r t o n  H u t c h in g s o n  
P a t r ic k  G o g g l e s

J o s e p h  O l d m a n  
W a y n e  F e l t e r  
E u g e n e  R id g e l e y . S r .

tW>

The Honorable Senator John Melcher 
United States Senate 
Room 123, Dirkson Senate Building 
Washington, D. C. 20510

Re: U. S. Senate Bill 2832

Dear Senator Melcher:
We have received notice that you recently introduced into the 
Senate S. 2832, the Indian Reservation Special Magistrates Act 
of 1980. The Shoshone and Arapahoe Tribes of the Wind River 
Reservation would like to make it known that we support this 
bill.
Our support is partly based on the fact that this bill does 
not change jurisdictional provisions relating to law enforce­
ment on Indian reservations. We note that your bill provides 
for the appointment of federal magistrates to enforce existing 
Federal law on Indian reservations, and in areas of Indian 
Country over which the United States now exercises criminal 
jurisdiction.
Of particular interest to us is the provision which gives 
local police, both Indian and non-Indian, authority to aid 
in the enforcement of Federal law and to act as officers of 
the special magistrates court. This provision, we feel, would 
result in an improved working relationship between tribal, 
federal, state and local officials acting within their respec­
tive jurisdictions as officers of the special magistrates 
court.
The district court and federal investigators in our area face 
an overload of cases much of the time. We believe having a 
special magistrates court to handle minor federal offenses 
committed by Indians and non-Indians, both on and off the 
reservation, would improve what often amounts to a lack of 
law enforcement. Many cases which at this time must go to 
district court in Cheyenne, about 300 miles away, could be
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Senate  B i l l  2832 
Aug us t 13 , 1980 
Pa ge  Two

h a n d le d  h e r e  a t  l e s s  c o s t .  Th e n e c e s s i t y  o f  t r a v e l i n g  t h a t  
d i s t a n c e  c r e a t e s  h a r d s h i p s  f o r  I n d i a n s  an d  n o n - I n d i a n s  a l i k e  
w he n th e y  bec om e in v o lv e d  i n  a f e d e r a l  c o u r t  a c t i o n .

We a g a i n  w is h  to  a f f i r m  t h a t  we s u p p o r t  t h i s  b i l l ,  a s  we u n d e r ­
s t a n d  i t ,  and  h o p e  t h a t  i t  w i l l  bec om e la w .

S i n c e r e l y ,

<9 .
H a r r i s ,  S r .

C h a ir m a n , S h o sh o n e  B u s in e s s  C o u n c i l

c c :  A lo n z o  T.  S p a n g , S r .
S u p e r in t e n d e n t  
Wind  R iv e r  A gency  
F t .  W a s h a k ie , WY 8 2 5 1 4

G le n  A. W i lk in s o n ,  E s q . 
W i lk in s o n ,  C ra g u n  & B a r k e r  
1735 New Y ork  A v e n u e , N.W . 
W a s h in g to n , D .C . 2 0 0 0 6

M arv in  J .  S o n o s k y , E s q . 
S o n o s k y , C ham bers  & S a c h s e  
2030 "M" S t r e e t ,  N.W . 
W a s h in g to n , D. C, 2 0 0 3 6

*
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Montanans Opposing Discrimination
6 Third  Ave. W. 
P.O. Box 673 
Polson, Montana

598 60

Telephone: 
(406) 883-2198

EQUAL

Au gu st  22 , 1980

Affili ated with 
Inters tate  Congress 
for Equal  Rights 
and Responsibi lities

H onora ble  Max Ba ucus  
S en a te  O ff ic e  3 u il d in g  
W as hi ng to n,  D.C. 20515 

De ar  S e n a to r  3aucus»

E xce pt fo r  th e  in fo rm a t io n a l  l e t t e r s  I ha ve  se n t to  a l l  S en a to rs  
and Con gr es sm en , I ha ve  n o t w an te d to  annoy you w it h  my co n cern s 
and i s s u e s ;  most o f wh ich I  am su re  you  a re  a lr e a d y  aw are o f .

Our m ee ting  w it h  Mr. P o u l is  was q u i te  e n li g h te n in g  an d I 
a p p r e c ia te  h is  i n t e r e s t  in  a s k in g  f o r  i t .  I ha ve  en c lo se d  c o p ie s  
o f th e  l e t t e r s  he  th ough t yo u wo uld be  in te r e s t e d  in .

At t h i s  p o in t we f e e l  S e n a to r  M e lc h e r 's  S3 283 2 wo uld ev en tu ­
a l l y  dev e lo p  in to  a v a s t 3 u re au c rac y  and  th e  c o s t to  th e  F e d e ra l 
Go ve rnment wo uld  be tr em en dous.  I ha ve  to  a g re e , ho wev er , t h a t  
su ch  a  sy st em  would  be  h e lp f u l  on R e se rv a ti o n s  wh ere th e  S ta te  do es  
n o t en jo y  C ri m in a l J u r i s d i c t i o n .

I t  would  seem to  me t h a t ,  r e g a r d le s s  o f th e  f a c t  t h a t  In d ia n s  
a re  a s u b je c t  o f th e  F e d e ra l Gov er nm en t, th e  C ongre ss  co u ld  g iv e  
c r im in a l J u r i s d i c t i o n  to  th e  a f f e c te d  S ta te s  whose  c o u r t sy st em s 
a re  a lr e a d y  in  p la c e .

S in c e re ly ,

Jo hn C. C' 
P re s id e n t

E n c lo s u re s .

>

Montanans Opposing Discrim inat ion Is dedic ate d to the  end that  no  federal,  sta ts or local gov­
ernment shal l make  any distinctio n in  ci vi l or poli tica l rights on acco unt  of  race . color or na-
tfcmai origin.
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Chairman
Select Committee on Indian Affa irs  
United States Senate 
Washington, D.C. 20S10

Re: Proposed Indian Reserva tion Special Magistrate 
and Law Enforcement Ac t of  1980 -  S2832

Dear Senator Melcher:

As President of  the J icaril la  Apache Tribe, I am very inte res ted  in 
« enforcement of  federa l offenses wi thin  the boundaries of the reservation as all

such offenses impact  upon the Tribe  in  some way. The J icar illa Apache reservation  
is located in north -ce ntral New Mexico in a f ai rly  remote and isolated pa rt of  the 
state. Its northern boundary borders the state  of  Colorado and the Southern Ute 
Indian reservation. The reservation is some 70 miles long and about 30 miles  in 
wid th containing some 742,000 acres. The majo rity of  people, including  
approximately 2,000 members of  the Tribe,  reside in the town of  Dulce near the 
northern border of  the reservation. Occasionally there are federa l offenses 
com mitted wi thin  the reservation boundaries by Indian and non-Indians and it  is 
d if ficu lt  to obtain  prosecution  in federal court. Therefore, the idea o f establishing 
a special magistra te on the  reservation is appealing to  me. Following are my 
comments on your proposed S2832 relaing to each section number.

Sec.650(a). Prio r to select ion of  a special mag istrate fo r appo intment,  the 
President should request a recommendat ion or nomination from  the govern ing body 
of the Tribe and from the appro priate  Bureau of Indian Af fa irs  agency responsible 
fo r tha t tribe.

Sec.650(b). This sect ion is not pra ctica l if  the mag istrate is requ ired to live 
with in the boundaries o f the reservation. I suppose many other tribes are like the 
Jica rill a Apache in tha t there are no members o f the Tribe who are lawyers and i f 
one of our members were to  become a lawyer he would not be eligib le fo r five 
years. I suggest tha t the law  allo w fo r appointment of  a non-lawyer magist rate  in 
situat ions such as ours. I fu rth er  suggest that  for the State of  New Mexico the five 
year experience requirement is too severe and perhaps should be reduced to  three 
years. This p rovision effec tiv e ly  precludes any member of  the Tribe from being a 
magistrate.

Sec.6S0(e). The requirement tha t the special mag istrate reside wi th in the 
exterior boundaries o f the reservation or reasonably adjacent thereto  w ill  make it  
d if ficu lt  to find  a magist rate  to  serve remote Indian reservations. I am more 
concerned with having a fa ir , honest magis trate than wi th having one ava ilab le on 
ten minutes' notice. The refo re, the requirement should be tha t the m a g is tr a te s
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Senator John Melcher 
August 26, 1980 
Page 2

located close enough to the reserv ation  to adequately serve the needs of the 
com munity . Please realize  that  at lea st fo r the Jica ril la  Apache Tribe, the 
major ity  of  residents liv ing wi th in the reservatio n boundaries are members of  the 
Tribe w ith  any non-Indians residing  w ith in  the reservaiton boundaries being 
associa ted with  the BIA, Indian Health  Serv ice or the Public School except  for one 
New Mex ico State Policeman. Therefore,  you w ill  be asking a newly  appointed 
magis tra te to  move wi thin  the res erv atio n boundaries.

Sec.650(h). Since any ma gis tra te w ill  be requ ired to move wi th in the 
reservatio n boundaries or reasonably close the reto, the expenses of  this special 
magis tra te should include housing expenses as th is is the most d if fi cu lt  convenience 
to find  in rem ote  areas of  the coun try . Further,  the expenses should include 
detent ion fa cili ties or funding to  lease detent ion fa cili ties as we ll as adequate 
trav el  in the event a prisoner must be taken into custody and transp orted to the 
Federal De ten tion Center in Albuquerque which is some 180 miles.

Sec.651(a). The juris dict ion sec tion  should spec ifica lly  require  the
magistrates to enforce vio lations of  sta te law by non-Indians wh ile wi th in the 
boundaries of  the reservation as fed eral laws pursuant to  the As sim ila tive Crimes 
Act , 18 U.S.C. S1152 as we ll as en forcing  the Major  Crimes Act  18 U.S.C. §1153, 
and other fed era l laws. Many crime s comm itte d by non-Ind ians wi th in the 
boundaries of  the reservation do not fa ll  wi th in the provisions of the  Major Crimes 
Act but  are nonetheless vio lat ion s o f sta te law. It  is d if fi cu lt  fo r the Tribe to 
obtain prosecution of  non-Indians in State  court and in my mind the  Federal cou rt 
has exc lusive jur isd ict ion  of  these mat ters  under the Assim ila tive Crim es Ac t. 
There is no question tha t at  least the Federa l cou rt has concurrent ju ris dict ion wi th 
the State; however, we are presently not  able to ut ili ze  the As sim ila tive Crimes 
Act  fo r prosecu tion of non-Indian crime s that  are vio lations of  state law and 
committe d wi th in the boundaries of  the rese rvat ion unless such crime,  in the 
opinion of  the  U. S. At torney, endangers Indian li fe  or pro perty. The unfairness of  
th is po lic y of  the Depa rtment of  Justi ce  is apparent on its  face and is not the 
po licy pos ition of  the Depertm ent of  In terio r. The rea l purpose of  having 
magistrates established wi thin  the res erv atio n boundaries would be to protec t the 
Indian com munities from non-Ind ians who vio late sta te law or fed eral law while  
wi th in the rese rvat ion boundaries. The abili ty  of the Tribe to protec t its  members 
and Indian pro perty  was taken away by the United States Supreme Co ur t in the 
case of  Oliphant v. Suquamish Trib e, 435 US 191 (1978), and the refore it  is 
incumbent upon Congress to  provide  reasonable protec tion of  Indian people and 
pro perty . Although the special  ma gis tra te appo intment may be a step  in the rig ht  
di rect ion,  i t  cannot be successful w ith ou t Congress ins isting that  the  Assim ilat ive  
Crimes A ct make enforceable all  vio lat ions  of  state laws wi th in the  rese rvat ion 
boundaries by non-Ind ian wi th ju ris di ct ion vested in the Federal cou rts as it  should 
be. The problem is tha t the Department of  Jus tice  w ill  not prosecute  such federal 
law vio lat ion s unless Indian li fe  or pro perty  is endangered. Thus, in the 
Depar tme nt's  view  any "v ict im les s"  cr im e (withou t def inin g "v ic tim les s" ) is not a 
federa l mat te r. We have been unseccessfu l in having non-Ind ians caught and 
prosecuted in State  courts for  suich crim es,  the refore , our only hope is to use the 
fed era l cou rts.
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Sec.651(e)(3). If  the special ma gis tra te is a llowed to conduct tr ia ls  wi thin the 
reservatio n boundaries which he should be, there w il l be need to fund  the  necessary 
expenses incurre d in having the proper  fa ci lit ie s and personnel ava ilab le.

Sec.652(a). The term  "fede ra l ju rs id ic tio n"  should be sp ec ifica lly  defined to 
include prosecu tion of  non-Indians in Federal court  under the As sim ila tive Crimes 
Ac t fo r vio lations of sta te laws while w ith in  the reservaito n boundaries.

Sec.652(b). The quest ion of  whether or not assistance by a lay  spokesman is 
Co ns titu tiona l should be thoroughly researched. It  seems ina pprop ria te that  lay  
counsel should, for example, be allowed to represent a defendan t at  tr ia l while  a 
lay  spokesman may be appropria te fo r arra ignm ent purposes. If  use of  a lay  
spokesman, however, does not waive the  rig ht  to appointed counsel then a person 
may have the rig ht  to two  arra ignments . Futherm ore,  the assistance of  any lay 
counsel should not waive the rig ht  of  the defendant not only to appo inted counsel, 
but  also to reta ined counsel, as many people may desire to  hire thei r own lawyer , 
even though such a lawyer may not be ava ilable at the tim e of  arraignment given 
the isolated loc atio n of  the reservatio n.

Sec.653(c)(l ). Drawing  of  a jury  panel may be d if fi cu lt  in the situa tion of  the 
J icaril la  Apache Tribe since only  members of  the Tribe vote in Tr iba l elections and 
there is no other voter lis t kep t that  iden tif ies the sta te voters as l iv ing wi th in the 
reservatio n boundaries or not . Fu rth er , al l the land wi th in the reservation 
boundaries exce pt for  a few isolated in-holdings is owned by the Ji cari lla  Apache 
Tribe and the re are no pro perty  owner regis tra tion lis ts from  which to  choose a 
ju ry  panel. The refore , lim it in g a ju ry  panel to  those li ving  wi th in the boundaries o f 
the reservatio n, both Indian and non-Ind ian,  may be d if fi cu lt .

Sec.652(c)(2). The same comments as set fo rth in Sect ion 652(c)(1) are 
app licable here. Addit ion ally, many Indian reservat ions may have the same 
situa tion as the Jica ril la  Apache where it  would be inapprop ria te fo r county 
of fic ia ls  to  be involved in pre parat ion  of  ju ry  selection lis ts  or any oth er matters 
inv olv ing  the reservat ion since the county seat is at Tierra Am ar illa , some 40 miles 
away. It  may be more app rop ria te to  re ly on Tr iba l au thor itie s and the BIA 
Superintendent or the Agency personnel to  develop an ap propria te ju ry  l is t.

Sec.656(a). We suggest that  training  be mandatory fo r any new magistrate 
inc lud ing training  in Tr iba l Co urt  ju ris dict ion.  Ad di tio na lly , any clerks or 
associa ted cour t personnel should be required to have mandatory tra ining .

Generally  the concept of ma gis tra tes  wi thin Indian country  is a welcome 
idea; however, it  appears tha t such wou ld be very expensive in lig ht of  the remote 
areas that  the mag istrates would have to serve and the fa ct  that  many times 
federa l prosecutors or fed era lly  appointed and paid pub lic defenders may have to 
attend  tr ia ls  qu ite  a distance from th e ir  home base. Perhaps it  would be be tte r 
a fter survey ing the situa tion to have one magistrate fo r a number of  tribes 
depending on the case load, number of  residents and rate of  offenses exper ienced 
wi th in the various rese rvat ion boundaries.  This would return  us to the  c ircu it  tr ia l
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judg e situation  for federal offenses but would certa in ly  prov ide a magist rate  wi th a 
special expertise in Indian law which is necessary to reins tate law enforcement in 
Indian country  now that  the ab il it y  of  the tribes to undertake such law enforcement 
has been taken away by the Un ited  States Supreme Co urt. Perhaps another 
so lut ion  would be to enac t legis lat ion  autho riz ing  Tr iba l Co urt  jurisdic tion over 
non- Indian violations of Tr ibal  cr im inal  laws.

I appreciate  having this opportunity to  make comments on your proposed 
Indian Reservation  Special Ma gis tra te and Law Enforcement Act  of  1980.

Yours very truly,

JIC AR ILL A APACHE TRIBE

LA:cp

cc:  Senator Pete Domenic i
Jica ril la  Agency Superintendent
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The Honorable 
United States 
Washington, D

John Melcher
Senate
C. 20510

Re: S. 2832
Dear Senator Melcher:

Thank you for the opportunity to comment on S. 2832, the 
bill to establish special federal magistrates with juris­
diction over federal offenses in Indian country. I support 
the concept and the substance of the bill and feel that it 
is part of a necessary package to deal with problems of law 
enforcement on Indian reservations.
There are two other areas of concern which should be noted. 
First, even though S. 2832 expands federal magistrate 
services, it does not expand the services of the United 
States Attorney. In Montana the United States Attorneys are 
located at substantial distances from all reservations, 
except the Crow. This physical separation, along with the 
work load on existing staff, has resulted in poor prose­
cutorial services for most reservation areas. Most "minor" 
crimes and even some more major crimes seem to be routinely 
not prosecuted. Therefore, the best alternative would be to 
provide for one or more additional United■States Attorneys 
on or near each of the reservations.
The second area of concern is the quality of investigative 
services being rendered by the FBI in major crimes. Based 
upon the reports we receive there is a high level of dis­
satisfaction with the FBI among the Indian community on some 
reservations. The best example is the Blackfoot where there 
have been several recent highly publicized but unsolved 
homicides. It is possible that expanding the United States 
Attorneys services could help solve this problem by having 
an essentially local prosecutor to insist that in­
vestigations be thoroughly pursued. Furthermore, having 
expanded United States Attorneys services could act as an 
incentive to the local FBI officers to carry through their 
investigations based upon the knowledge that a prosecution 
would likely result.
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The Honorable John Melcher 
Page No. 2 
19 September 1980

Once again I wish to thank you for an opportunity to comment 
and to bring these additional problems to your attention.

Vedy truly yours,

MIKE GREEL^ L
Attorney General

1
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The Honorable John Melcher, Chairman 
Senate Select Committee on Indian Affairs 
1123 Dirksen Senate Office Building 
Washington, D. C. 20510

Dear Senator Melcher:
Enclosed is a statement by Austin Gillette, Chairman 

of the Three Affiliated Tribes of the Fort Berthold Reservation, 
for whom we are general counsel, expressing the Tribes* views 
on S. 2832, the Indian Reservation Special Magistrate and Law 
Enforcement Bill.

' In the statement, Mr. Gillette supports the basic con­
cept of S. 2832, namely, the appointment of a special magistrate 
to serve each Indian reservation, as a partial remedy for law 
enforcement problems on the reservation. He also notes certain 
deficiencies in the bill that need correction, and suggests 
the need for further hearings and legislation directed toward 
law enforcement problems that would not be alleviated by S. 2832.

We request that these comments be made part of the 
record in your Committee deliberations on S. 2832. Please let 
us know if we can answer any questions concerning them.

Sincerely,
WICKINSON, CRAGUN & BARKER

By: Charles A. Hobbs

Enclosure

0



172

STATEMENT TO THE SENATE SELECT COMMITTEE 
ON INDIAN AFFAIRS ON S. 2832

Dear Senator Melcher:
My name is Austin Gillette, Chairman of the Three 

Affiliated Tribes of the Fort Berthold Reservation, North 
Dakota. I am grateful for the opportunity to present the 
Tribes' views on S. 2832, the Indian Reservation Magistrate's 
Bill.

V
S. 2832 provides that the President, by and with 

the advice and consent of the Senate, shall appoint special
magistrates as may be necessary to serve Indian reservations *
over which the United States exercises criminal jurisdiction.
Once appointed and confirmed, the magistrate must reside on or 
near the reservation to be served. The power and authority 
granted to these special magistrates is the same as that 
granted to U.S. Magistrates by federal law or by the court for 
the district in which they serve. In addition, the same rules 
of practice and procedure apply to the special magistrates'
courts.

We wish to point out, at the outset, that the appoint­
ment procedure in Section 650 of the bill is defective because 
it fails to give each Indian tribe a voice in deciding who will 
be appointed as a special magistrate for its Indian reservation.
The special magistrate system can work well only if it leads to 
the appointment of competent persons with knowledge and interest 
in the Indian culture and way of life on the reservation to be 
served. To achieve that end, input from each tribe is essential.

0
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Therefore, we suggest that this section of the bill be amended 
to require each tribe to approve the appointment of a special 
magistrate for its reservation before the appointment becomes 
effective, or to give each tribe a veto power over such an 
appointment.

We strongly support the basic concept of S. 2832, 
the appointment of special magistrates to serve on Indian re­
servations, as a positive attempt to alleviate some of the law 
enforcement problems on Indian reservations. The bill would go 
a long way toward reducing the problems associated with the 
great distance separating most Indian reservations, including 
Fort Berthold, from federal law enforcement-related personnel 
and federal courts. For the Fort Berthold Reservation, presently 
the nearest U.S. Attorney, FBI Special Officer, and U.S. Magis­
trate are headquartered in Minot, some 80 miles northeast of New 
Town, North Dakota, where the main BIA police office is located, 
and even farther from the rest of the Reservation. The closest 
U.S. district court is at Bismarck, about 100 miles from the 
closest reservation village (White Shield) and 150 miles from New 
Town. These distances often hinder effective prosecution, parti­
cularly for minor offenses: the prospect of an 80-mile drive to 
file a complaint or to present an arrested person to the magis­
trate often means that the local law enforcement official or the 
U.S. Attorney may choose to let the misdemeanor go unprosecuted. 
Those which are prosecuted are done only at a great expense of 
time and distance.

71-01 5 0 81 -  12
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If a special magistrate were located on the Fort 
Berthold Reservation, under the terms of S. 2832, the problems 
related to distance would be substantially reduced. Most 
importantly, the magistrate could conduct trials, including 
jury trials, of misdemeanors committed on the Reservation. The 
greatest number of offenses committed on the Fort Berthold Re­
servation are, by far, misdemeanors; for example, in 1979, 1,652 
misdemeanors, and only 25 major offenses, were reported to the 
U.S. Attorney. Hunting- and fishing-related violations of 
federal law, such as offenses under 18 U.S.C. § 1165, are parti­
cularly prevalent on our Reservation. If these minor offenses 
could be prosecuted near the scene of crime, rather than in 
Minot or Bismarck, we believe that law enforcement would be 
carried out much more swiftly and efficiently.

In this regard, we favor the provision in S. 2832 
stating that a defendant does not have the right to elect to 
be tried for a misdemeanor before a district court judge 
rather than the special magistrate. If defendants brought 
before the special magistrate were so allowed to elect a dist­
rict court trial, they would have to be brought to Bismarck — 
once again triggering the problems related to distance, and 
greatly diluting the benefits entailed by an on-site special 
magistrate.

In addition, we favor allowing defendants appearing 
before the special magistrate to be represented by a lay spokes­
man. Many Indian defendants, unfamiliar with lawyers' formal 
legal proceedings, will feel more comfortable with lay assistance,

0
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particularly from persons familiar with situations on the 

Reservation. In many tribal courts, including the Fort Ber­

thold tribal court, Indian defendants are represented by lay 

persons. We also support the provision requiring that, for a 

jury trial, jurors must be persons residing on the reservation. 

This will help to insure that defendants will be judged by 
persons with firsthand knowledge of the Reservation and tribal 

traditions and culture.
We agree that, as provided in Section 653(d) of the 

bill, tribal and BIA police officers, and federal, state and 
* local law enforcement officers, should have the authority to

execute warrants, summonses, and subpoenas issued by the special 

magistrate. Clearly, an essential link in any law enforcement 

system is an active and effective network of police to investi­

gate crimes and make arrests. Given the unique and complex 

interrelationships of jurisdictions and legal authority on and 

near Indian reservations, it is especially important that all 

law enforcement personnel be authorized to enforce federal law 

within their respective jurisdictions. On the Fort Berthold 
Reservation, tribal officers already are deputized to enforce 

federal law, and we are working toward cross-deputization arrange 

ments with state and local enforcement agencies. This provision 

in S. 2832 would help establish a similar cooperative law enforce 

ment scheme on all Indian reservations.
However, in order to make it clear that this provision 

in S. 2832 is intended to give police officers full authority

a
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to enforce federal law, we propose that it be amended to provide 

that any federal, state or tribal officer may arrest, without 

process, any person taken in the act of violating federal law, 

and take such person before the special magistrate. We believe 

this would more fully ensure that, as you state in your remarks 

in the Congressional Record, June 16, 1980, "this provision 

authorized State and tribal police officers as well as Federal 

officers to initiate proceedings before the special magistrate." 
(Emphasis added.)

We wish to emphasize that, at Fort Berthold, our pri­

mary need is for a more efficient and convenient method of bring­

ing minor offenders to justice. The appointment of a special 

magistrate along the lines of this bill would help meet this need. 

Investigation and prosecution of major offenses, however, presents 

no real problem here. Because of the fairly effective work by the 

police, the BIA Special Officer, the FBI Special Officer and the 

U.S. Attorney, the relatively few major offenders are brought to 

justice. For example, in 1979, twelve cases were presented to 

the U.S. Attorney's Office: five were prosecuted, five are still 

pending and two were declined. See Inspection/Evaluation Report, 

Fort Berthold Law Enforcement Program, New Town, North Dakota,

BIA Division of Law Enforcement Services, January 1980. How­

ever, we recognize that numerous problems in the prosecution of 

major offenses, such as unresponsive U.S. Attorneys and duplica­

tion of investigative efforts by BIA and FBI investigators, 

plague most reservations. S. 2832 does not deal with these very 

serious problems except by providing a nearby magistrate to take
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action such as issuing warrants and conducting preliminary 
hearings to determine probable cause. We suggest, therefore, 
that the Committee hold additional hearings to focus on these 
problems and sponsor additional legislation directed at 
solving them.

Finally, a continuing problem that this legislation 
does not address relates to enforcing tribal law against non- 
Indians. Oliphant v. Suquamish Indian Tribe, 435 U.S. 191 (1978), 
precludes tribal courts from exercising criminal jurisdiction 
over non-Indians absent congressional delegation of such power.
At the same time, tribal law has not been assimilated into fede­
ral law by the Assimilative Crimes Act or any other general
federal law. There are some limited assimilations of tribal 

V
hunting and fishing regulations, but many other types of tribal 
law remain unaddressed. As a result, non-Indians can freely 
violate tribal law without fear of prosecution, especially when 
their action does not constitute any violation of federal law. 
Often those offenses that are not also violations of federal law
are most important to Indian culture and tradition. To fill 
this enforcement void, we also favor legislation either authoriz­
ing tribal courts to exercise criminal jurisdiction over

Under 18 U.S.C. § 1165, a non-Indian who goes on Indian land 
for the purpose of hunting or fishing without tribal permis­

sion (which would include compliance with tribal regulations) 
commits a federal offense. Section 1165 does not cover non-Indian 
land within the reservation. S. 1882, the Lacey Act Amendments, 
now pending in the Senate, would assimilate tribal fish and wild­
life laws, by making it unlawful to transport, sell, receive, pur­
chase or possess illegally obtained fish and game.

o
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non-Indians, or assimilating tribal law into federal law along 

the lines of 18 U.S.C. S 1165 and S. 1882, so that non-Indian 

offenders of tribal law can be brought to justice in the fede­

ral court system.
In conclusion, we support S. 2832, with our suggested 

amendments, as a positive step toward alleviating some of the 

problems in federal law enforcement, particularly of minor 

offenses. However, there is still a need for additional legis­

lation to address the problems with United States Attorneys, 

duplicative efforts of BIA and FBI investigators, and enforce­

ment of tribal law against non-Indians.
Thank you for the opportunity to present this state­

ment, Mr. Chairman.

(
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O REG O N  LEG A L  SERVICES CO RPOR AT ION
CENT RA L SUPPO RT OFFICE 

2 3 2 8  N W  EVERETT STREET 
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September 24, 1980

Honorable John Melcher, Chairman 
Senate Select Committee on Indian Affairs 
United States Senate
Washington, D. C. 20510

V Dear Senator Melcher:
Thank you for your letter of June 23, 1980, concerning 
introduction of S. 2832, a bill to establish special 
magistrates with jurisdiction over federal offenses 
within Indian country, and to authorize tribal and local 
police officers to enforce federal laws within their 
respective jurisdictions. It appears that this bill was 
introduced as a result of a perception that there is a 
general lack of law enforcement through structures now in 
place, with the hopes that this legislation would strengthen 
those structures and produce the enforcement which federal 
jurisdiction now fails to provide.
This legislation and the justification for it sounds 
similar to those which resulted in the passage of Public 
Law 280.
That there is a serious lack of federal enforcement and 
federal prosecution on Indian reservations cannot be 
questioned. The real issue, of course, is how does one 
provide the federal enforcement and prosecution now lacking 
in Indian country? Is it more appropriate to create still 
another federal instrumentality or should existing institu­
tions be improved to meet the needs they are not presently 
fulfilling? These questions do not appear to be adequately 
addressed by S. 2832.
Lack of Enforcement. One of the more serious problems of 
federal law enforcement within Indian country is the failure 
to provide needed personnel to accomplish a serious enforce­
ment effort. Nothing in S. 2832 appears to remedy that 

Q problem. While the proposed legislation would expand enforce-

O
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m en t a b i l i t y  by  e x te n d in g  t o  t r i b a l  an d s t a t e  p o l i c e  e n f o r c e ­
m en t o v e r  t r i v i a l  c r im e s  c o v e re d  by  th e  A s s im i l a t i v e  an d  
G e n e r a l  C ri m es A c t,  i t  w ou ld  n o t  g u a ra n te e  t h a t  th e  l a c k  o f  
e n fo rc e m e n t w h ic h  now p la g u e s  e n fo rc e m e n t o f  m a jo r  c r im e s  
w o u ld  be  re m e d ie d . In  f a c t ,  t h e  r e lu c t a n c e  o f  f e d e r a l  
e n fo rc e m e n t  o f f i c e r s  an d o f  U n i te d  S t a t e s  A tto rn e y s  t o  
v ig o r o u s ly  p u rs u e  e n fo rc e m e n t an d  p r o s e c u t io n  o f  th e s e  
c r im e s  c o u ld  be s e r i o u s l y  u n d e r c u t  by  th e  p r o v i s io n  o f  
an  a d d i t i o n a l  f e d e r a l  fo ru m  w h ic h  w ou ld  a d d r e s s  t h e s e  same 
p ro b le m s  a s  l e s s e r  in c lu d e d  c r im e s .  I t  i s  h a rd  t o  
im a g in e  t h a t  t h e r e  w ould  n o t  b e  t e m p ta t io n  t o  le a v e  th e  
p r o s e c u t i o n  o f  th e s e  c r im e s  t o  th e  m a g i s t r a t e s  a s  l e s s e r  
o f f e n s e s  r a t h e r  th a n  d e d i c a t e  t h e  a l r e a d y  o v e rb u rd e n e d  
r e s o u r c e s  o f  U .S . A t to r n e y s ' o f f i c e s .  As h as  a l r e a d y  
b e e n  a t t e s t e d  t o  in  p a s t  J u s t i c e  D ep art m en t r e p o r t s ,
U .S . A t to rn e y s  se e  M aj or  C ri m e A ct v i o l a t i o n s  a s  v e ry  v
lo w p r i o r i t y  m a t t e r s  w i th in  t h e i r  o f f i c e s .  1 /  I t  se em s th e
m or e h e l p f u l  p r o v i s io n  w ou ld  b e  to  r e q u i r e  U .S . A t to r n e y s
t o  a c c e p t  p r o s e c u t io n s  fr om  t r i b a l  an d  s t a t e  p o l i c e  o f f i c e r s
in  m a jo r  c r im e s  m a t t e r s .  T h is  w ould  g r e a t l y  ex p an d  e n fo rc e m e n t
c a p a b i l i t y  w i th in  th e  I n d ia n  c o u n t r y  w i th o u t  n e c e s s i t a t i n g  th e
c r e a t i o n  o f  a new f e d e r a l  i n s t r u m e n t a l i t y .

Lac k o f  P r o s e c u t io n . I t  i s  h a r d  t o  im ag in e  t h a t  U .S . A t to rn e y s  
now u n w i l l in g  to  co m m it s i g n i f i c a n t  r e s o u r c e s  t o  th e  p r o s e c u ­
t i o n  o f  m a jo r  c r im e s  w ould  b e  w i l l i n g  t o  co mmit an y a d d i t i o n a l  
s t a f f  ti m e  to  th e  p r o s e c u t io n  o f  c r im e s  in  th e  M a g i s t r a t e  C o u r t .
In d e e d , a s  was  e a r l i e r  s u g g e s te d ,  i t  may be  a t e m p ta t io n  t o  dump 
f u r t h e r  c a s e s  i n t o  th e  M a g i s t r a t e 's  C o u rt w hic h  m ig h t o th e r w is e  
b e  p r o s e c u te d  in  th e  D i s t r i c t  C o u r t . T h is  w ould  l e a v e  p r o s e c u t io n  
o f  c r im e s  in  th e  M a g is t r a te  C o u r t t o  th e  p o l i c e  o f f i c e r s  b r in g in g  
th e  c h a r g e s .  T h is  o f  c o u r s e  w ou ld  le a d  t o  r a t h e r  un ev en  q u a l i t y  
o f  r e p r e s e n t a t i o n  on  b e h a l f  o f  th e  U n it e d  S t a t e s .  T h e re  i s  l i t t l e  
r e a s o n  t o  b e l i e v e ,  t h e r e f o r e ,  t h a t  p r o s e c u t io n  o f  c r im e s  co m m it­
t e d  i n  I n d ia n  c o u n tr y  w ould  e n jo y  a s i g n i f i c a n t l y  in c r e a s e d  
i n c i d e n t  o f  s u c c e s s .

Im p a c t on  In d ia n  F oru m s. W h il e  i t  i s  now c l e a r  t h a t  t r i b e s  
h av e  no  c r im in a l  j u r i s d i c t i o n  o v e r  n o n - In d ia n  v i o l a t o r s  o f  
t r i b a l  co d es  i t  i s  e q u a l ly  c l e a r  t h a t  th e y  do  hav e j u r i s d i c t i o n  
o v e r  I n d ia n  v i o l a t o r s  o f  th o s e  c o d e s  w i th in  I n d ia n  c o u n t r y .
A t p r e s e n t  t r i b a l  c o u r t s  a r e  g ro w in g  ph en om en a i n  I n d ia n  
c o u n t r y  t h a t  a r e  d e v e lo p in g  e v e r  g r e a t e r  e x p e r t i s e  an d  
c r e d i b i l i t y  b o th  w i th in  th e  I n d ia n  an d n o n - In d ia n  c o m m u n it ie s .
T r i b a l  c o u r t s  t h a t  a r e  f u n c t i o n in g  an d in  p la c e  now a c c e p t  
p r o s e c u t io n  o f  In d ia n  o f f e n d e r s  w hic h  m ig h t o th e r w is e  go  i n t o  
f e d e r a l  fo ru m s. The c r e a t i o n  o f  a M a g is t r a te  C o u r t w ou ld  am ou nt

T7 Th e n o ta b le  e x c e p t io n  t o  t h i s  i s  S id n ey  L e z a k , U .S . A tt o rn e y  
f o r  th e  D i s t r i c t  o f  O re g o n .
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to the placement of a local competitor with those tribal 
courts. Tribal police officers who do not share the same 
philosophies as the judges of tribal courts would be sorely 
tempted to bring their cases against Indian violators into 
Magistrate Court rather than into the Indian courts where they 
are now prosecuted. It may therefore be appropriate to provide 
some provision that prosecution in Magistrate Court of Indian 
offenders would depend upon a prior declination by the tribal 
forum or a determination that, although not a major crime, the 
matter was seripus enough to require prosecution in both forums.
Alternative Possibilities. It is not apparent that the 
present difficulty in getting prosecutions in Federal court 
against non-Indians is a result of a lack of judges. It is 
therefore difficult to understand why creating magistrate 
positions in Indian country would facilitate a significant rise 
in thpse prosecutions. The difficulty appears to be that U.S. 
Attorneys are unwilling to commit the necessary staff and 
personnel to aggressively pursue such prosecutions. It is 
therefore suggested that either earmarked funds be made available 
to U.S. Attorneys' offices that have significant areas of Indian 
country within their jurisdictions to obtain and support staff 
necessary to carry forth such prosecution, or that the funds 
now available to them be conditioned upon the U.S. Attorney's 
demonstration that he has committed sufficient staff to accomplish 
the necessary prosecutions.
A second alternative to S. 2832 is to provide, by legislation, 
jurisdictibn for Indian tribal courts, which choose to do so, 
to exercise jurisdiction over non-Indian violators of tribal 
codes. It is understood that such legislation would probably 
require tribal courts, which exercise such jurisdiction, with 
all of the Constitutional requirements of non-Indian courts in 
criminal prosecutions. It is for that reason that each tribe 
should have the discretion concerning whether or not to assume 
such jurisdiction. A third alternative is to do nothing for 
the present. Indications are that tribal governments with 
ever greater sophistication are entering into cooperative 
agreements with local governments including state agencies 
which are also showing a greater sophistication in dealing 
with issues of jurisdiction within Indian country. Given the 
evolution of this relationship it may be too early to take 
decisive action concerning who shall exercise jurisdiction 
over criminal violations by non-Indian perpetrators within 
Indian country.

0
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Conclusion. At present it does not seem that S. 2832 adequately 
addresses the need it is designed to resolve. It seems 
appropriate that more investigation should be invested in , 
designing a solution to the perceived lack of law enforcement. 

Sincerely,
k - V k
Steven Lowenstein 
Director

SL/sd

f
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VLASSIS, CASE A OTT
,545 WEST THOMAS ROAD 

PHOENIX. ARIZONA 85015 
(602) 248-8011

GEORGE P VLASSIS 
WILLIBY E CASE. JR 
KATHERINE OTT 
M JAMES CALLAHAN 
SHELDON STERN 
GARY VERBURG

October 24, 1980
OGl • 1380

Hon. John Melcher 
Chairman
Select Committee on Indian Affairs 
United States Senate 
Washington, D. C. 20510

Re: Senate Bill 2832
Indian Reservation Special Magistrate 
and Law Enforcement Act of 1980

Dear Senator Melcher:
As General Counsel for the Navajo Nation, we commend your efforts regarding the Magistrate's Bill, which has long 

been needed. Passage of this Bill is vital to the Nation and to all Native Americans residing on reservations.
The enactment of this legislation is likely to lessen the opportunity for lawlessness on or near reservation lands.

If there is anything that we can do towards aiding the enact­
ment of this legislation, we would be pleased to be so advised.

You can be assured that the legislation has the sup­port of Chairman MacDonald and the tribal law enforcement per­sonnel .
Your efforts are greatly appreciated.

Very truly yours,

Sheldon Stern
d

SS/k
cc: Hon. Peter MacDonald

Lt. Col. Leroy Bedonie
" o
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