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JURISDICTION ON INDIAN RESERVATIONS—PART 2

MONDAY, AUGUST 11, 1880

U.S. SENaTE,
Serecr CoMMITTEE ON INDIAN AFFAIRS,
Billings, Mont.

The committee met, pursuant to notice, at 10 a.m., in the Federal
courtroom, Federal Building, Billings, Mont., Hon. John Melcher
(chairman of the committee) presiding.

Present : Senator Melcher.

Staff present: Peter Taylor, special counsel; and Jo Jo Hunt, staff
attorney.

Senator MeLcaEr. Good morning.

This is a public hearing on S. 2832 by the Select Committee on Indian
Affairs of t?le Senate. S. 2832 is a bill that I introduced, after a number
of discussions with Federal, State, and tribal government representa-
tives. The committee held a 8-day hearing on Indian jurisdiction is-
sues in March of this year in Washington, D.C., and after a number of
persons had reviewed the first draft of the bill and had made comments
on that first draft, we revised the bill, and I introduced it on June 16
of this year.

Prior to that, we had two of the staff from the Senate Indian Affairs
Committee make a presentation on the first draft of the bill and solicit
comments at the May meeting in Helena, Mont., of the Commission on
State Tribal Relations, a group of State legislators and tribal leaders
sponsored by the National Conference of State Legislators. The Na-
tional Conference of American Indians also helped sponsor that meet-
iniz, as did the National Tribal Chairman’s Association. My former
colleague from the Montana Senate, Senator Caroll Graham, and Allen
Rowland, chairman of the Northern Cheyenne Tribe, served on that
committee.

Although a number of individuals were consulted during the draft-
ing of this bill, our Indian Affairs Committee in the Senate is com-
mitted to holding extensive hearings on the bill to solicit the views of &
wide range of people affected by this legislation.

I have had concerns for some time about the situation that now exists
on some Indian reservations. Many times, the State and tribal authori-
ties have tried to work together to prevent the breakdown of law and
order on an Indian reservation area; however, with the complex juris-
diction scheme on a reservation that has resulted from Federal statutes
and court decisions, the States and/or the tribes do not have the juris-
diction over many occurrences on the reservation. There are a fot of

things that fall through the cracks because one side cannot take juris-
diction and enforce law and order.

(1)
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Now, Government, under Federal law, has jurisdiction over a great
many of the crimes committed on the reservation, but they, unfor-
tunately, have not provided the necessary law enforcement personnel
to enforce the law and to punish those persons who are committing the
crimes. We do not have adequate personnel to effectuate justice and
to protect the safety and well-being of all the people who live on the
reservation, whether they are Indian or non-Indian. The fact that we
do not enforce the law and the criminals can go unpunished is no deter-
rent to further breaches of the peace, and damages of property and to
persons, of people who live on the reservation.

This bill, S. 2832, would help solve some of the problems of law and
order on the reservation, but the bill, in the form that we presented,
is not in its final form. But, I believe it is a starting point from which
we can work to develop a piece of comprehensive legislation to effec-
tively deal with what has been a serious shortcoming—a shortage of
true law and order to protect the people who live on the reservations.

The bill would place the Federal Government in a little more prom-
inent role in the area of law enforcement. It does not exchange existing
law governing jurisdiction on a reservation. The bill adopts many of
the provisions of the Federal Magistrate Act by reference and pro-
vides other special provisions designed to meet special concerns and
problems on the reservation that are needed because of a general lack
of law enforcement because of the structures now in place. The bill is
designed to strengthen those structures by providing a clear and sim-
ple procedure for processing and disposing of Federal misdemeanor
offenses which now go unpunished, These misdemeanor cases are minor
in nature as compared to the number of crimes which the U.S, attor-

neys must handle, but they create great tension between the Indian
and non-Indian communities in the reservation areas. T believe we can
develop such effective legislation from what we have started with in
S.} 2832, and I am therefore very interested in your comments on the
bill,

I will now place a copy of S. 2832 into the hearing record.

[ The bill follows:]




96Ta CONGRESS
2p SESSION 5 2832

To establish a special magistrate with jurisdiction over Federal offenses within
Indian country and to suthorize tribal and local police officers to enforce
Federal laws within their respective jurisdictions, and for other purposes.

IN THE SENATE OF THE UNITED STATES

June 16 (legislative day, JUNE 12), 1980
Mr. MELOHER introduced the following bill; which was read twice and referred to
the Committee on Indian Affairs

A BILL

To establish a special magistrate with jurisdiction over Fede al
offenses within Indian country and to authorize tribal and
local police officers to enforce Federal laws within their

respective jurisdictions, and for other purposes.

Be it enacted by the Senate and House of Represenla-

tives of the United States of America in Congress assembled,
That this Act may be cited as the “Indian Reservation Spe-
cial Magistrate and Law Enforcement Act of 1980".

Sgc. 2. Title 28, United States Code, is amended by
adding immediately after chapter 43 thereof, the following

new chapter:
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“CHAPTER 44—INDIAN RESERVATION SPECIAL
MAGISTRATES
“Sec.
“650. Appointment and tenure.
“651. Jurisdiction and powers.
“652. Remand of custody.
*653. Practice and procedure.
“654. Contempt.
655, Docket and forms; United States Code; seals,
*656. Training.
“657. Authorization of appropriations.
“8§650. Appointment and tenure

“(a) The President, by and with the advice and consent
of the Senate, shall appoint special magistrates as may be
necessary to serve each Indian reservation and such addi-
tional areas as are within the Indian country as defined in
section 1151, title 18, United States Code, and over which
the United States exercises criminal jurisdiction under the
provisions of chapter 53 of title 18, United States Code.

“(b) No person may be appointed or reappointed to
serve as a special magistrate under this chapter unless such
person is and has been for at least five years a member in
good standing of the bar of the highest court of the State (or
one of the States) in which he or she is to serve.

“(c) In any case in which the President finds that a
United States magistrate who meets the qualifications of this

Act is already reasonably available, the President shall give

preferential consideration to such sitting magistrate for ap-

pointment as special magistrate under this Act.
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“(d) The appointment of any individual as a special

magistrate shall be for a term of eight years and his or her
reappointment shall be subject to the requirements of subsec-
tion (a) with respect to the advice and consent of the Senate.

“(e) Upon appointment and confirmation, the special
magistrate shall reside within the exterior boundaries of the
reservation to be served or at some place reasonably adjacent
thereto.

“(f) Persons appointed as special magistrates under this
chapter shall be appointed as full-time magistrates and shall
receive compensation at the rates fixed for full-time magis-
trates under section 634 of this title: Provided, That when-
ever, in the discretion of the President, it is determined that
the position to which the special magistrate is being ap-
pointed will not have a sufficient caseload to warrant ap-
pointment as a full-time magistrate, then such special magis-
trate shall be appointed as a part-time magistrate and shall
receive compensation at the rates fixed for part-time magis-
trates under section 634 of this title, the level of compensa-
tion to be determined by the President.

“(g) Except as otherwise provided herein, the provisions
of sections 631 (c), (g), (h), (i), and (k) of this title, relating to
limitations on employment, oaths of office, recordation of ap-
pointment, removal from office, and leaves of absence shall

apply to special magistrates appointed under this chapter.
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“(h) Expenses of special magistrates shall be paid in the
same manner as provided in section 635 of this title for pay-
ment of expenses for magistrates.

“() The provisions of section 632 of this title describing
the character of service to be performed by full-time and
part-time magistrates shall apply to any person appointed as
a special magistrate under this section.

*“§651. Jurisdiction and powers

“(a) Each special magistrate serving under this chapter
shall have, within the territorial jurisdiction prescribed by his
appointment—

“(1) all powers and duties conferred or imposed
upon United States Commissioners by law or by the
Rules of Criminal Procedure for the United States Dis-
trict Court.

“(2) the power to administer oaths and affirma-
tions, impose conditions of release under section 3148,
United States Code, of title 18, and take acknowledg-
ments, affidavits, and depositions; and

“(3) the power to conduct trials under section
3401, title 18, United States Code, in conformity with
and subject to the limitations of that section except
that the special designation provided for in subsection

3401(a) of title 18, United States Code, shall not be

required, and the provisions of section 3401(b) of title
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18, United States Code, extending to a defendant the
right to refuse trial before a magistrate and elect to be
tried before a judge of the district court for the district
in which the offense was committed, shall not be appli-
cable to trials before the special magistrate.
“(b) Bach such magistrate so serving under this chapter

shall have any other duty or power which may be exercised

by a United States magistrate in a civil or criminal case, to

the extent authorized by the court for the district in which he
serves.
“8§ 652. Remand of custody

“(a) If the special magistrate determines there is no
Federal jurisdiction over an offense brought within his court,
he may direct that custody of the defendant be remanded to
the appropriate law enforcement officials.
“§ 653. Practice and procedure

“(a) Except as otherwise provided in this section, the
practice and procedure for the trial of cases before magis-
trates serving under this chapter, and the taking and hearing
of appeals to the district courts, shall conform to that set
forth in section 3401, title 18, United States Code, and in
rules promulgated by the Supreme Court pursuant to section
3402 of title 18, United States Code, and section 636(c) of

title 28, United States Code.




6

“(b) Any defendant appearing before a special magis-
trate may be assisted by a lay spokesman of his or her choice,
and assistance by such spokesman, whether paid or volun-
tary, shall not be considered the practice of law. Assistance
by such lay counsel shall not waive the right of the defendant
to appointed counsel in any case in which he or she is enti-
tled to such appointed counsel.

“(eX1) In any case in which the defendant requests a
trial by jury before the special magistrate, only persons who
actually reside within the reservation in which the offense is
alleged to have been committed shall be eligible to serve on
the jury panel.

“(2) The special magistrate, in consultation with tribal
authorities and county and municipal officials, shall develop
and maintain for purposes of jury selection a list of persons

residing within the reservation over which the special magis-

trate has jurisdiction. Such list shall be developed or com-

piled from lists of persons eligible or registered to vote in
State, county, municipal, or tribal elections. In developing
such list, the special magistrate shall take care that such list
fairly reflects a cross section of the population within the
reservation.

“(3) In any case in which the defendant requests a trial

by jury before the special magistrate, such jury shall be com-
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posed of six persons whose names appear on the jury selec-
tion list prepared by the special magistrate.

“(4) Except as provided in this section, the rules of the
distriet court pertaining to the selection of jurors and juror
eligibility for trial before magistrates shall be applicable.

“(d) Tribal police officers, Bureau of Indian Affairs
police officers, and Federal, State, and local law enforcement
officers, acting within the geographic areas in which they
have jurisdiction under the laws of their respective govern-
ments, are authorized to execute any warrant for arrest, or
warrant for search and seizure, or any other summons, sub-
pena, or order which the special magistrate is authorized to
issue in criminal cases arising within the Indian country, or
under the general rules of Federal Criminal Procedure or the
Federal Rules of Procedure for the Trial of Minor Offenses
before the United States Magistrates.

“(¢) The provisions of the Court Interpreters Act of
1978 (Public Law 95-539; 92 Stat. 2040) shall apply to

trials before the special magistrate.

“§654. Contempt

“(a) In a proceeding before a special magistrate, any of
the acts or conduct described in section 636(e) of this title as
constituting a contempt of the district court when committed
before a magistrate shall constitute a contempt of court when

committed before a special magistrate, and the procedures
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provided in section 636(e), of this title, for prosecution of
such contempt shall govern prosecutions for contemptuous
conduct when committed before a special magistrate.

“(b) All property furnished to any special magistrate
shall remain the property of the United States and, upon the
termination of his or her term of office, shall be transmitted
to the successor in office or otherwise disposed of as the Di-
rector orders.

“(c) The Director shall furnish to each United States
special magistrate appointed under this chapter an official im-
pression seal in a form prescribed by the conference. Each
such officer shall affix his seal to every jurat or certificate of
his official acts without fee.

“§ 656. Training

“(a) The periodic training programs and seminars con-
ducted by the Federal Judicial Center for full-time and part-
time magistrates as provided in section 637 of this title, shall
also be made available to special magistrates appointed under
this chapter. This shall include the introductory training pro-
gram offered new magistrates which must be held within one
year after their initial appointment. The cost of attending
such programs shall be borne by the United States,

“8657. Authorization of appropriations
“(a) Beginning October 1, 1981, there is hereby author-

ized to be appropriated such sums as may be necessary to

carry out the purpose of this Aect.”.




11

Senator MerLcuEr. I call for the first witness, Senator Caroll Graham
of the Montana State Legislature and, of course, a member of the com-
mission that I spoke of earlier, the commission set up in relationship
with other State legislatures, the Commission on State Tribal Rela-
tions.

STATEMENT OF HON. CAROLL GRAHAM, SENATOR, MONTANA
STATE LEGISLATURE

Senator Gramam. Senator Melcher and members of your committee,
I am happy to be here today to talk about and probably get behind this
bill, S. 2832, because this is perhaps one of the things that will put a
stopgap in some of the things that are going on now.

I guess probably in my position that I get at least three calls a week
from people that are dissatisfied with the law enforcement as it is
today, not only non-Indians, but also Indians. I get lots of calls from
Indians that are disturbed at the way the law enforcement is being
handled.

As 1 said, I've gotten lots of calls, probably an average of three a
week, from Indians and non-Indians, and like some problems that have
arisen within the exterior boundaries of the reservation, jurisdiction
probably is part of it. The county law enforcement officers probably
do not have the right, under many cases, to arrest an Indian, or the In-
dian does not have the right, unless it has something to do with the
tribe, to arrest the non-Indian. But I think one of the main problems
that we've had is after the arrest has been made and taken into the
court—wherever, tribal court, perhaps—that nothing much is ever done
with it. Maybe a little rap on the knuckles, but even a pretty serious
erime beats you back home. So I think this is not good.

Of course, we have all been disturbed because some of the major
crimes that we think probably should have been handled by the T.S.
attorney’s office are declined. They have the reasons why. Maybe the
evidence got cold. Maybe the FBI did not get there quick enough to
collect the evidence, and maybe there was no case, But apparently they
do not recognize any evidence other than that collected by the FBI. I
may be wrong on this, but this is my understanding. and if Mr. O'Leary
is here today, maybe he can straighten us out on this fact.

I realize that this bill, if it is passed in its present form, and T surely
hope it is not amended, would take care of some of those. At least the
cases would be reviewed and come before somebody. If they needed
punishment, maybe there would be some punishment there, and I think
this is one of the things that has broken down the law enforcement on
the reservation.

I remember years ago when I was a young fellow, they had a curfew,
and we had in the little town of Lodge Grass an Indian cop. Mr. Pease.
I'll tell you when they blew that whistle, Indians and non-Indians got
in off the street.

It got so bad here a few days ago, or a few weeks ago, that tribal
council down at Crow Agency passed a curfew law. T do not know how
well it is working. I do not know if they are enforcing it, but I was
proud that they did pass the curfew law which will help, if it is cor-
rectly enforeed. It will prevent a lot of the vandalism that is occurring.

We have had a tcrrib[e. time in Lodge Grass trying to keep our school
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houses together. The windows are being continuously broken out. I
do not know, but the glass breakage is probably $3.000 a month. I can-
not blame every single bit of this—and I am not going to attempt to—
on Indian children, because I realize white children are also doing
some of the vandalism. But the thing is when we do catch them, we can
do something with them. We do something with the non-Indian chil-
dren if we catch them in this vandalism. But nothing ever happens
in the Indian court with them, and this is bad.

It is a terribly expensive thing to try to keep up these replacements.
We finally fenced the school at Lodge Grass, and, of course, it was
immediately torn down. It was a big high fence with barbs on top of
it like you use around a prison. They took cutters and cut holes in it.
So it is a terrific proposition to keep this all together. We think we
should have schools and good schools, but it is a hard proposition to try
to keep anything together with the law enforcement we have.

In cases of vandalism on the school grounds, you can call the sheriff’s
department down there, and you have the evidence there, and who did
it. He says, “I have no jurisdiction to arrest an Indian.”

You call the Indian police, and they say, “Well, that is on school
property. We do not have any jurisdiction there, either.” So that’s
the way it goes.

I gave this out because I think this is reason enough to have some
type of a bill like you have proposed here, and I do think it is a good
one. I think that maybe some of these things will be handled. You
know, if there is no punishment involved an{T}'ou do not take care of
these crimes as they come along, there is no deterrent to many, many
more of them. If this should become law, I think the Indian would be
a lot happier if these cases are taken care of. I think the law enforce-
ment end of it would straighten out.

You know, it is a pretty discouraging thing for Indian police or
anybody else who is a law enforcement officer to do something, make
an arrest and take the criminal down there one time after another—
and nothing is done about it. They beat you back home. So I think
maybe if we had something going like this, I think maybe the police
officers would take courage again and go ahead and do the job which
they were hired to do.

I have only one little comment on your bill, Senator Melcher, and I
went through it pretty thoroughly. In the proposal on the magistrate,
I think it would be better if he had a shorter term. Once in a while,
you can get a bummer, one way or another, and I think it would be
better if they were nominated or appointed for a 4-year term instead
of an 8-year term.

In going through the whole bill, that is the only thing that I would
take a little bit of issue with. Tt may be not highly important, but if a
guy did a good job in the first 4 years, he sure would deserve a new
appointment. But when you put an 8-year appointment, I think
maybe, it is probably too long. i

That is fﬂ]:nut all the comments T have, and I know we are limited

on time. There are a lot of people here to testify. T will be available

later if there are questions that you would like to ask. )
Thank yon very much for allowing me to testify at your hearing.
Senator Mercaer. Well, Caroll, just a moment. The 8 years that is

carried in the bill for the appointment of the magistrate is the same
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as the Federal magistrates. It is the Federal magistrate system. Now,
we do not know if that is good or bad, but that is the reason it is in
the bill. We will look at that, because 8 years is quite a long time.

Senator Gramam. Senator Melcher, maybe it has not worked too
well. Maybe that is the way it is with the Federal magistrate. Maybe it
is not too good. :

Senator MeLcuEr. I do not know. We will do some research where
they use Federal magistrates for other purposes. We will see if there
are any comments on that, good or bad, for that length of time.

The situation that you cited—the sheriff’s office with no jurisdiction
on the reservation at Lodge Grass and then the feeling of the tribal
police officers that they do not have jurisdiction on the school prop-
erty—is what I describe as law and order falling between the cracks.
Now, whether or not that is the complete answer—that tribal police
ought to have jurisdiction on the school grounds—the fact that they
feel that they do not does impede decent law enforcement.

You are so right. If a law enforcement officer is not backed up—
they are out in front trying to maintain law and order—if they are
not backed up by the law, by the community, it makes their job very
difficult. T think their job is very difficult on the Indian reservation,
and that is part of the purpose of the bill, hoping to resolve some of
that difficulty.

T think, also, it is very difficult with the current structuring of the
law and the court decisions for a sheriff’s office and the tribal police
officers to have a good working relationship, and that does not benefit
anybody. When they cannot have a good working relationship and
inferchange of responsibilities, it really is self-defeating. So the bill
does strive to bring the framework through the Federal magistrate
system, through the special magistrate, to allow the magistrate to

esignate that working relationship and to use both sides.

Senator GrRaAHAM. Senator Me]cﬁer. I have one more little comment
to make if time will allow, and I will be brief.

We have held numerous hearings all over the United States with the
Indian tribes. The commission that I am on, the Special Commission
on Indian Affairs, is made up of seven Indians and seven non-Indians.
The Indians have been very good to work with. They can see the prob-
lems. and T think the whole commission is really good. We are getting
ready to put out the recommendations, and it purely is recommenda-
tions. One of the things that we discovered—and we have taken up a
lot of things, law enforcement among them—was that some of the
tribes have seen fit to consolidate their law enforcement with the local
sheriff’s department, and this has worked very well on some of the
reservations. The tribes have updated their laws to coincide with the
State law and the Federal law, and their experience has been very
good. Tn other words, if an Indian police officer were going down the
highway, or anyplace else, and he saw something that wasn’t right,
even though it was a non-Indian, he would have the right to detain
this person until he could call the proper authorities, which, in this
case. would be the sheriff. Or if the sheriff saw something going on
with an Indian that was not right, whether it be a breakin or what-
ever, then he would have the rig?nt. to call the Indian police and detain
this person until the Indian police got there. Now, this is the way that
it works in some of the States, Washington being one of them. This is
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a purely voluntary thing. We researched the whole United States,
every State with every tribe; there will be a book on this and the
agreements that they have made and how they are working and if they
are working well. It will tell you that.

So 1 think if there can be some cooperation here. plus this bill, if it
should become law, I think that would help straighten this mess out.

Senator Melcher. We think this bill would do that. We think the
Federal magistrate could vest the authority in the sheriff’s office or the
tribal police officers, and at the same time, that they could—through the
power of the magistrate, through the authority of the magistrate—deal
with the citation, whatever is necessary in order to maintain law and
order, regardless of whether it was the sherifi’s office or the tribal
police. That is seetion 653 (d).

I don’t know if you are familiar with the regular magistrate system;
but in the regular magistrate system, if you are called before a magis-
trate, you can refuse. Any citizen can refuse to have anything to do
with a magistrate and then be bound over to a district court, or answer
to a district court. This bill does not allow that option. This bill says
that the magistrate does have that authority, and T think that is basie.
If you are going to leave it up to the individual when he goes before a
magistrate, “Do you really want it before the magistrate or would you
rather not " T think in most instances people would say, “I'd rather
not,” and then take their chances on nothing ever happening from
then on.

Senator Gramax. I would agree with that wholeheartedly, and T like
the part in here where you have a jury process also that you can
request.

I like the way you have written the process drawing the jury. It
gives you an option. If you need a jury trial, that is fine, and if you
do not want to take your chance before a judge, maybe you need a jury
trial, and it does provide for this. '

Senator Mercrmer. Caroll, have you looked at that bill that would
deal with the grievance between the tribes and the State?

Senator Grarasm. Yes, T have, but T am not familiar with it. There
have been several bills drawn in the past. T do not know how far they
got, and T really do not know which one yon are talking about. We
have one and are preparing another in the State to allow the State,
the county, or the local government, such as the city, to enter into
agreements with the consent of the attorney general of the State, and
which also if a tribe would enter into an agreement, the bill that T
have read, the agreement would have to be agreed to by the Department
of the Interior. Is that right ¢

Senator MercHER. I think that is one of the formats of the bill that
we have seen on thissubject for some time, is it not ?

Senator Gramam. That gives protection on both sides so you do not
enter into some agreement without someone having a handle on it. I
think that would work. If we do go into agreements like this, T would
want the attorney general of the State of Montana to approve the
agreement,

Senator Mercuer. I think we are going to get some testimony—
some written testimony—from the Montana attorney general’s office.
I do not think we have a witness present today on that.
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Thank you very much, Caroll. T very much appreciate your
testimony.

Now, we are going to call Jack Plumage, who is chairman of the
Fort Belknap Community Council, because Jack has an appointment
this afternoon. Francis Lamebull, tribal attorney, is accompanying
Jack.

STATEMENT OF CHARLES “JACK” PLUMAGE, CHAIRMAN, FORT
BELKNAP COMMUNITY COUNCIL, ACCOMPANIED BY FRANCIS
LAMEBULL, ATTORNEY

Mr. Promace. Thank you, Senator Melcher, for the consideration.
We (So have a very important meeting this afternoon that we have to
attend.

Senator MeLouEr. I would like to take this opportunity to thank the
Senate Seleet Committee on Indian Affairs and you, as chairman, for
holding hearings on S. 2832, a bill to establish a special magistrate
with jurisdiction over Federal offenses within Indian country. If pos-
sible, the tribal government of the Gros Ventre and Assiniboine Indian
Tribes would like to keep the record open in order that we may submit
a written statement of our views on S. 2832.

There are several things in the bill which concern not only Fort
Belknap but other Indian tribes which go directly to undermining
self-government and eroding the power of tribal courts.

No. 1, section 651, jurisdiction and powers. Subsection (a) (1)
indicates that “all powers and duties conferred or imposed by U.S.
commissioners.” It is our understanding that U.S. commissioners have
been phased out by chapter 43, 28 U.S.C. 631-639. So is that particular
subsection, (a) (1), conferring all the power and duties of chapter 43
upon the special magistrate ¢

No. 2, under subsection (2), there is reference to conditions of relief
pursuant to 18 T.S.C. 3146 which would appear to further expand the
jurisdiction of the magistrate over Indian country.

No. 3, pursuant to subsection (3), it is unclear as to the limitations
of jurisdiction of the magistrate’s court. It appears that the reference
to 18 U.S.C. 3401 (a) would allow the magistrate to exercise jurisdic-
tion over minor offenses without any special designation from the
U.S. district court. The question arises, does this also apply to tribal
law, or does it preempt existing tribal laws? Such a provision would
have a far-reaching effect upon the erosion of tribaf)courts and the
ability of tribal governments to enact laws for the purpose of regulat-
ing conduct of Indians on Indian reservations, thereby causing a fur-
ther erosion of tribal sovereignty and self-determination. Further,
this certainly would not clarify jurisdiction over non-Indians who
commit erimes prohibited by tribal laws.

Subsection (b) would also appear to be an expansion of jurisdiction
in both civil and criminal areas.

Essentially, section 6561 of S. 2832 does not specifically designate
who falls within the jurisdiction of the special magistrate. Criminal
jurisdiction on Indian reservations is extremely complex under exist-
ing law, and this particular provision would further confuse the extent
of Federal jurisdiction in Indian country.
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Section 651 of S. 2832 would also appear to be in conflict with 18
U.S.C. 1152 in that the General Crimes Act is not applicable and does
not extend to offenses committed by one Indian against the person
and property of another Indian, nor to any offenses which may be left
to the jurisdiction of the tribal government.

No. 4, section 652, remand of custody. Subsection (a) states that the
special magistrate, in instances where he has determined there is no
Federal jurisdiction over an offense, may direct that custody of the
defendant be remanded to the appropriate law enforcement officials.
That particular provision is unclear with regard to which offenses
may not be brought before the special magistrate. It would appear
that the only offense which the special magistrate may not have juris-
diction over would be one perpetrated under customary tribal law.

In the case of an Indian, the tribal court would have jurisdiction.
But assuming he is a non-Indian, who would be the appropriate law
enforcement official in light of Oliphant, unless the offense could be
interpreted to fall within 18 U.S.C. 3401, Minor Offenses, Application
of Probation Laws.

An example would be a situation where you may have a religions
site that tribal cedified or customary law may prohibit an individual
from approaching during certain times because of its religious sig-
nificance. If a non-Indian who is rock hunting disturbs the area and
takes certain artifacts from the religious site, there is no Federal
enclave law, nor is there a State law whi-h would fall within the pur-
view of the Assimilative Crimes Act. The question would be, who
would prosecute the non-Indian for violating tribal law ¢

No. 5, section 653, practice and procedure. Subsection (a). This pro-
vision provides for the practice and procedures to be followed by the
special magistrate which also includes those provisions set forth in 18
U.S.C. 3401, 3402, and 28 U.S.C. 636(c¢). It is unclear as to the extent
of civil jurisdiction which the special magistrate may exercise within
Indian country.

Section 653. subsection (d) of this particular provision is very dis-
tressing to tribes because of its far reaching authority by State and
Federal officers to execute any warrant of arrest or warrant of search
and seizure, or any other summons, subpena, or order of the special
magistrate which, in effect, would be having State law enforcement
officers enforcing Federal law on Indian reservations. The provision of
“acting within the geographic area in which they have jurisdiction
under the laws of their respective governments” is unclear as to why
that particular provision was placed within this section. Tt would seem
to us that it would be sufficient to authorize the tribal police to enforce
all laws falling within the purview of any statute of this nature,

It seems to us that there should be some perimeters established as to
the extent of jurisdiction that may be vested in the special magistrate
by district court. It must always be remembered that Indian reserva-
tions, although similar to Federal enclaves, are not like a State park.
There are Indian tribes who reside upon Indian reservations who exer-
cise internal sovereignty and self-government.

Senator, these are a few of the exceptions which the tribal govern-
ment of the Fort Belknap Indian community take with regard to S.
2832. It is our opinion that S. 2832 would further confuse the already
complex issues of criminal jurisdiction on Indian reservations.
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The enactment of S. 2832 is not going to solve the problems, on which
you commented in the Congressional Record, with regard to problems
on Indian reservations associated with law enforcement and prosecu-
tion of crimes on Indian reservations. It would seem to us that S. 2832
is an unwarranted intrusion and expansion of Federal jurisdiction on
Indian reservations designed to further erode tribal self-government
of Indian tribes.

A more productive approach to solving the lack of prosecution by
the U.S. attorney and law enforcement on Indian reservations is a
comprehensive jurisdictional statute which would vest Indian tribes
with criminal jurisdiction to the extent that it would rectify the prob-
lems created by the Oliphant decision. Primarily, the existing Federal
criminal law is in place but only needs to be enforced by the appropri-
ate authorities. An alternative would be to vest the law enforcement
and investigative authority over Federal crimes in Indian tribes and
at the same time, increase the prosecutorial capability of the U.S. at-
torney’s office.

The U.S. attorney’s office in Montana appears to place crimes com-
mitted on Indian reservations on a very low priority. The declinations
received by the BIA special officer from the U.S. attorney’s office would
sustain that statement.

The primary problem under the existing system appears to be the
lack o ﬁnanciai) resources of the Federal Government and Indian
tribes. The Congress needs to appropriate necessary funds in order
to staff their investigative arm and provide funds to Indian tribes to
enforce Federal law on Indian reservations. It should be pointed out
that Indian tribes have the capability to investigate and enforce
Federal law as long as that authority is clearly spelled out and the
necessary funds are provided to Indian tribes for that purpose.

Although there are some serious problems with S. 2832, we generally
feel that it is a step in the right direction to the extent that hearings
can be held to provide Indian tribes the opporunity to present input on
legislation which could have an enormously detrimental effect upon
tribal sovereignty. However, there are several alternatives to S. 2832
that the Senate Select Committee on Indian Affairs could explore
with the input and assistance of Indian tribes.

Thank you very much, Senator Melcher, and we would like to have
you keep the record open so that we could submit in depth, a more com-
prehensive written statement.

_I would like to answer any questions that you happen to have at this
time,

Senator MeLcner. We will keep the record open for 2 weeks be-
cause we do solicit comment. I hope you keep your record open, too,
because we are going to comment on your allegations on what is in
the act. You know, 'lgawyers are lawyers are lawyers, and we have a
couple right here who talked to a lot of lawyers who are lawyers who
are lawyers in the Justice Department and in the BIA and at every
level. So, it is good to have these lawyers talk about what the law is
and what the law is not. It is a very useful exchange. So please keep
your record open for our lawyers to relate their views to what your
views have been expressed from your lawyer’s comments.

There are a couple of points I want to bring out. You were talking
about 651. Very definitely, all the powers and duties conferred or im-
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posed upon the U.S. Commissioners by law, or by the rules of eriminal
rocedure for the [U.S. district court, are included under this anthority
or the Federal magistrate.

You know, Jack, we have heard this for a long time from officials,
tribal officials from your reservation, your tribe, and from, I think,
almost every tribe in Montana, on the lack of funds to enforce the
law. Now, you talk about what is wrong with the U.S. attorney and
how we need to haye more funds for them, but under Oliphant, yon
know as well as I do that there is no way for your tribal policemen
to arrest a non-Indian.

Mr. PLumAGe. Senator, let me comment on that.

Senator MeLcHER. Yes.

Mzr. Promace. We can arrest.

Senator MeLoaer. All right. Then you are going to arrest them,
and then what happens?

Mr. Prumace. That is the problem.

Senator Mercuer. Nothing. You can not go beyond that; is that
right, Francis?

Mr, Lamesunr. Yes, Senator. I guess basically you can not punish
under Oliphant.

Senator Merouer. If Oliphant said anything to me as a Member
of Congress, it said that only Congress has the authority to say what
is going to happen, and Congress has not said. So what we are attempt-
ing to do is to find out whether this bill—which does not expand the
Federal jurisdiction—can provide the means for not only the arrest
but for a trial. I think it does that. I do not think you argue that this
does not provide the means for a trial after the arrest, do you?

Mr. Promace. We are not saving that, Senator. We are saying that
the structure is already there if the Congress, and what you are talk-
ing about in their powers that only Congress has, would give those
powers to the tribal courts and to the tribal law enforcement. officers.
We are not asking treatment of Indian people being any different
than the treatment of other citizens in the United States. We subject
ourselves to the jurisdiction of non-Indians once we leave the reserva-
tion. We feel that you subject yourself—you know, maybe not your-
self as Senator, but, for instance, Jo Jo——

Senator MELCHER. I have not found much that T am immune from.

Mr. Puosmace. But Jo Jo submits herself to Montana jurisdiction
once she enters the State.

All we are saying is that the structure is already there, but the
findings——

Senator MeLcrER. I do not think that Oliphant felt that structure
was there without the act of Congress. This is an attempt to have an
act of Congress to straighten that out, and in the process, to be fair
to both sides. But there is obviously a very serious breakdown. How
wa correct it or how we arrive at that correction by an act of Congress
is open for discussion, and, of course, that is what our hearing is about.

Now, we are going to have to have, really, more constructive dis-
cussions than just throwing the money at it, because if the money is
thrown there, you cannot get around the fact that the act of Congress
has to come into play. Tt just is not enough to say, “Well, we're going
to get some more money in there.” If the act of Congress is not there
to permit a correction of the flaw that the Oliphant case pointed out,
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why, then, we have not done anything except spend an awful lot of
extra money. I agree; an awful lot of extra money would help, but I
do not think it would solve the whole thing.

Mr. Prumace. Senator, all we are saying is that we would like to
have the chance again to show the [.S. Congress that Indian tribes
are capable of administering a judicial system. Again, 2832 tells me
that Congress is saying, “You are not capable of taking jurisdiction
and trying offenses created by non-Indians on reservations. We are
going to come in, and we are going to do that for you,” when, in fact,
we do have a court structure, and we have a law enforcement structure
that is already in place there.

Senator MeLcuer. To be very practical about it, Jack, I think what
you are suggesting is that the people who are not Indians who live
in Wolf Point, would be subjected to the tribal council or to the tribal
police court of the tribe there. We are saying we do not think that will
work. We just do not think it will work and that both the Indian and
non-Indian can have justice delivered through a Federal magistrate
system. I am not trying to quarrel with what you are saying, but I am
being, I think, a little more practical about it in saying that. There
are many examples—and Wolf Point is a good one—where we don’t
think it would work for the law enforcement officers in Wolf Point—
the city police—to apprehend somebody and take them to be tried
before the tribal court at Poplar,

Mr. Promace. Well, Senator, in your line also, not trying to be argu-
mentative, but trying to put some light on the total complexity of the
entire problem, the same arrangements that you give me concerning
Wolf Point, I could give vou concerning the Indian people in Harlem,
Mont., in their JP court system there. That situation does not work. So,
like you say, there has to be a lot of light shed on the area.

Senator Mercaer. Well, you may be right, but why wouldn’t this be
a better arrangement for you?

Mr. Promage. Why wouldn’t this?

Senator Mercrer. Is Harlem on the reservation ?

Mr. Prusmace. No: it is just off the reservation, so it would not apply.

Senator MeLcaer. Well, T am sorry. I cannot comment on that, Jack.
I recognize the point. When I was there in Forsyth, a lot of people did
not like the justice of the peace in Forsyth, did not like the police
officers. We recognized that. I think that is a broader problem that goes
beyond Indian or non-Indian, or Indian versus non-Indian. I think
the failure of confidence in the justice of the peace system is pretty
broad among a lot of people in Montana, and maybe 1t is justified. I
hope it has been improved in the last few years. I don’t know. We
always thought it needed improvement. I say that as a former mayor
involved with our police officers arresting people and having them
brought before the justice of the peace.

Mr. Prumace. Thank you, very much, for the chance to comment
today, Senator.

Senator Mercuer. Thank you, Jack and Francis, very much, We ap-
preciate it. We will be looking for more comments from you.

At this point, I am going to introduce a very short letter in the
record from Cranston Hawley, chief judge of the Fort Belknap
Reservation.

[ The letter follows:]
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Fort BELENAP CoMMUNITY COURT,
ForT BELENAP AGENCY,
Harlem, Mont,, August 5, 1980,
Re Senate Bill S-2832,
To Senator John Melcher,

Mg. MELCHER : I suggest the following Amendment to 8-2832,

Add the following paragraph (C) to Section 651.

In the event of Federal and Tribal Concurrent Jurisdiction over any persons
or subject matter within the territory of the Reservation, the Tribe shall have
the first opportunity to accept or decline jurisdiction in any Civil or Criminal
case,

CRANBTON HAWLEY,
Chief Judge, Fort Belknap Reservation.

Senator Mercuaer. Is Earl Old Person here? I do not see him, We
have him on our witness list.

Mr. Promace. Senator Melcher, Daniel Gilham, the vice chairman
of the Blackfeet is here.

Senator Mercaer. Daniel Gilham, Sr., the vice chairman of the
Blackfeet Tribal Business Committee is here.

STATEMENT OF DANIEL GILHAM, SR., VICE CHAIRMAN,
BLACKFEET TRIBAL BUSINESS COMMITTEE

Mr. Giuaam. My name is Daniel Gilham, and T am vice chairman
of the tribal business couneil. -

Senator Melcher and members of the Senate Select Committee on
Indian Affairs, the Blackfeet Tribal Business Council has carefully
reviewed the Indian Reservation Special Magistrate Law Enforce-
ment Act of 1980, Senate bill 2832, and although we have questions,
we generally support the contents of the bill.

I think it sets a couple of precedents. In fact, one thing; it estab-
lishes a Federal court on the extreme boundaries of the reservations.
Also, the jury selection procedure that is spelled out in the bill is some-
thing that is to be beneficial in carrying out the bill.

I think another thing is to correct a series of voids we have at the
present time in regards to prosecuting non-Indians that are not felony
cases. At the present time, county attorneys are unable to or do not
wish to prosecute non-members for these crimes. The result is that
crimes are being committed, and there is no action. Persons are allowed
to commit these crimes with no prosecution whatsoever, I think this
addresses that pretty well. It is not going to solve all the problems but
will be beneficial, I think. We need some immediate relief in that area
because there are a lot of problems, and those problems are gradually
building up to where they are of a serious nature, kind of an explosive
situation in those areas.

One of the questions I have is, who will be defendants? Who can be
defendants as a result of the bill if it is enacted ? Can Indians as well
as non-Indians be defendants?

Senator MeLchER. If an Indian commits a erime against or is alleged
to have committed a erime against a non-Indian, he can be a defendant,
and vice versa, '

Mr, Gmuam. If a erime was committed against one member of the
tribe by another member of the tribe, would that be true?
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Senator Mercuer. That would be tribal court unless it is a major
offense, and then it becomes Federal. But the question of an Indian
offense against an Indian would be handled in tribal court.

Mr. GrLaAx. It relates to non-Indian committing a crime against an
Indian, or an Indian against a non-Indian, misdemeanor in nature.

Senator MeLcuer. And a non-Indian against a non-Indian. That
would be State. Well, the magistrate would be dealing with both the
tribal police and the sherifi’s office. The magistrate would refer. If the
special magistrates determine there is no Federal jurisdiction over an
offense brought within his court, he may direct the custody of the de-
fendant to be remanded to the appropriate law enforcement official.
Now, in that instance, he refers more or less as an umpire, but he would
direct the offender who is apprehended—whose alleged offense was
Indian against Indian—to tribal court. The opposite; non-Indian
against non-Indian, he would remand that to a State court. Now, he
does serve a purpose, as I see it, but only as sort of an umpire and a
director of what happens after the police officers have issued a citation
or are going, to issue a warrant under his direction.

Mr. GrLuaym. OK. Another thing I think the bill should address and
does not is prosecutor, because the present system, prosecuting crimes
on reservations, for some reason, receives low priority from the U.S.
attorney’s office.

Senator MeLcHER. You are talking about a major erime ?

Mr. Guaam. Yes; and I do not see a change here unless they have
some prosecutor prepare these cases and see t%mt. they are prosecuted.

Senator MeLouer. We would feel that after the police officer filed
the complaint with the magistrate, that the magistrate would make

sure that the U.S. attorney came in to it immediately and, of course,
would do some of the preliminary work for the U.S. attorney. But
again, this is part of what we feel falls through the cracks, because
there is no focusing, no drawing the attention of the U.S. attorney.
“Well, here is a crime, or an alleged crime, and it is a major erime, and
it will demand your action and will relate itself to the district court
right here, the Federal district court.”

What we do believe is that the magistrate is the proper person to
receive the evidence and protect it and start preparing whatever is
necessary for the U.S. attorney. We see him fulfilling that function.

Mr. Gruuaam. Well, at the present time the U.S. attorney is unwilling
to really cooperate to that extent with the tribal police officers.

Senator MeLcuEr. They are unwilling ?

Mr. GiLaaym. Yes. They do not really have that good cooperation.

Senator Mevoner. Dan, are you currently serving in a law enforce-
ment capacity ?

Mr. Giaam. No. T retired as a special officer from the Bureau of
Indian Affairs.

Senator MerLcuer. You were a special officer for the Bureau of
Indian A ffairs for how many years?

Mr. Giaam, Oh, 12, 15 years,

Senator MeLcaErR. Well, your experience lends a lot of weight to
your judgment on the bill. Do you have any more comments on it ?

Mr. GiLaam. No, I do not. Those are the two things that I would like
to grasp, but I still feel that we have got to get somebody to listen and
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cooperate more fully than they have with the special officers, because
the FBI is not fulfilling that function now at the present time. They
are in there so late. You have heard testimony, I am sure, to this many
times during the course of the hearings.

Senator MeLcuer. Dan, do you know whether the practice in Mon-
tana, on alleged crime on the reservation and major crime, is that the
FBI is the only one who is making the investigation ?

Mr. Graam. Well, there are a lot of delays, and I think time is one
of the most important elements in crime. You get the evidence while
it is still there for you to get and not come in a week later or 3 or 4
days later. Right at the present time, I know some cases that are over
a year old that have not even been presented yet to the U.S. attorney
for prosecution. How can you get somebody to prosecute cases like
that? They sit on them, you know, and do not really—

Senator MeLcHER. We are going to listen to the U.S. attorney this
afternoon when he is here to testify on this bill.

I tell you clearly that my intent is that the magistrate would be the
focal point on the reservation, and the magistrate can use BIA special
officers, can use the sheriff’s office, can use the tribal police officers—all
of them—and direct them to either serve citations or serve warrants
and collect evidence. If this bill does not outline that very clearly, I
want it to outline that. We hope it does, because I am sure if we have
to wait a week after a crime is committed for the FBI to move on
something, a lot of the evidence will be dissipated.

Mr. GiLmam. My question concerning that is, the U.S. attorney
conld utilize those people right now, and he does not. This is what I
would like to see the magistrate do. I would not like to see the bill be
reached and go into law, and then have the same problem just com-
pounded from what it is right now.

Senator MeLcier. Well, very candidly, Dan, it is not easy to pass a
bill in Congress now that it is going to set up an additional cost. This
sets up an additional cost—paying these magistrates—but in my view,
my argument to pass it is that under the existing structure of U.S.
attorneys, who are supposed to be out doing all this work on the reser-
vation in case of a major crime, you just can not get it done. The U.S.
attorney is not necessarily located anywhere near the reservation. Bill-
ings is not too bad in relationship to Crow and Northern Cheyenne, but
Fort Peck is an awful long ways from here. Fort Belknap is an awful
long ways from here. Do we have a U.S. attorney’s office in Great Falls?

The ReporTER. I do not believe so.

Senator MeLcHER. I do not think we do.

Mr. Gruam. We have a court system established there, and the U.S.
attorney uses it at times.

Senator MELCHER. Anyway, my argument on what it costs is that
the money will be well spent because the only alternative you have
is to increase the U.S. attorneys and the U.S. marshals. Then you will
have better service, better justice on the major crimes, but it still will
not get at the misdemeanors. So this bill will help, I believe, in saving
money or in providing justice on the major crimes by collecting the
evidence, by spotlighting what is absolutely essential for the begin-
ning stages for the U.S. attorney in bringing the case before a Federal
district court on major erime. And then on misdemeanors, the law and
order stuff of a lesser nature, lesser than major crimes, the magistrate
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will be able to save property and protect the well-being of individuals,
both Indian and non-Indian, and so the money will be well spent.

That is my argument, and I agree with you completely that on major
crimes, the U.S. attorney could move in and should move in, but unfor-
tunately it is not done, and a lot of the evidence gets away. )

Your testimony is to the effect that the cvidence, when it is not
gathered quickly, dissipates, and it is very much a general complaint
of many Indian reservations across the country.

Mr. Gruas. But the Blackfeet do generally support the bill.

Senator MeLcrer. We are very glad to hear that, and we appreciate
your comments, particularly in light of your past experience.

Mr. Graam. Thank you.

Senator MeLcrer. Thank you, very much.

Our next witness is Caleb Shields, member of the Fort Peck Tribal
Executive Board, Poplar, Mont.

STATEMENT OF CALEB SHIELDS, MEMBER, FORT PECK TRIBAL
EXECUTIVE BOARD; ACCOMPANIED BY WALTER CLARK AND
BONNIE CLENCHER

Mr, SuieLps. Good morning, Mr. Chairman.

Senator MeLcaER. Good morning, Caleb.

Mr. Suarerps. My name is Caleb Shields, tribal councilman of the
Assiniboine and Sioux Tribes, and accompanying me in the andience is
the chairman of the Tribal Reservation Safety and Law and Order——

Senator MeLcuEr. Would you like to have him come up here to the

witness table

Mr. Snrerps. Yes; his name is Walter Clark. Also, because it is such
a matter of critical importance to the tribes and enforcement of res-
ervation safety, we also have with us the editor of the tribal news-
paper, Miss Bonnie Clencher.

Senator Mercuer. Bonnie is also welcome up at the witness table.

Mr. SuieLps. On behalf of the Fort Peck Tribes, we welcome the
Senate Select Committee on Indian Affairs to Billings, Mont., and
we appreciate the opportunity to give testimony to support expansion
of the role of U.S. magistrates in Federal law enforcement on Indian
reservations, with some brief comments.

First, Mr. Chairman, in line with some of the previous testimony,
there was some discussion on declinations of cases by the Federal Bu-
reau of Investigation in your hearing report from March 17, 18, and
19 in Washington, D.C., of your select committee. There were 83 pages
in this book on task force on Indian matters by the U.S. Department
of Justice, and there is a large section in there in relation to why the
FBI says—you know, all this declining of cases and improper and in-
adequate investigations of criminal matters on the reservation. And
also, T think the U.S. attorney’s recommendations are in here and the
problems involved with that,

I found this book very enlightening in seeing all of the stuff in print.
I think the report was given in October 1975, and yet the problem still
exists. So I think, with the tribes and everybody concerned with law
enforcement, it would do them well to see what is in that report so we
are not reinventing the wheel again.
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Senator MeLcaer. I would like to comment that the committee
would like to have a disclaimer to that report, that the views of the
Justice Department do not necessarily reflect the views of the com-
mittee.

Mr. Surerps. Yes; there are a lot of things in there to which they
took exeeption.

As you are no doubt aware, on many Indian reservations, Federal
law enforcement has been seriously deficient. In cases where a non-
Indian commits a crime against an Indian on a reservation, neither
the State nor the tribes has jurisdiction to prosecute. Only the United
States has jurisdiction over such offenses. See 18 17.S.C. 13, 1152. How-
ever, except for the 13 major crimes, 18 U.S.C. 1153, jurisdiction is not
generally exercised over offenses committed by non-Indians against
Indians. The most common erimes, such as assaults or small burglaries,
simply are not prosecuted in the vast majoriity of instances. In large
part, this is because the necessary Federal resources have not been al-
located to meet the law enforcement needs of Indian reservations. Ex-
isting Federal law enforcement is generally too distant from reserva-
tions. U.S. attorneys, Federal courts, and FBI agents are frequently
several hundred miles away. In addition, U.S. attorneys often have
more work than they can handle and typically assign a very low pri-
ority to the prosecution of offenses on Indian reservations. As a con-
sequence, the crimes with which we are concerned are committed vir-
tually without fear of prosecution or punishment. This is an intoler-
able situation.

Under existing laws, U.S. magistrates are already authorized to try
minor offenses committed by non-Indians upon the person or property
of an Indian on an Indian reservation, 18 1.S.C. 3401. But because
most magistrates are part time only, they are limited in their assign-
ments and seldom devote time to Indian reservation matters. Because
their jurisdiction depends on the consent of each defendant, magis-
trates as they exist today have not been an effective law enforcement
presence on reservations. We wholeheartedly support Senator Mel-
cher’s suggestion that an expanded role for U.S. magistrates would
help remedy this problem.

The Fort Peck Tribes feel that the present bill, S. 2832, would alle-
viate our stated concerns. However, we do have several comments
which incorporate the following points.

First, the Judicial Conference of the United States should be di-
rected to determine which reservations have a sufficient Federal case-
load to warrant a full-time magistrate. For reservations with a smaller
caseload, a part-time U.S. magistrate should be assigned to the reser-
vation, or full-time magistrates could be assigned to ride circuit be-
tween two or more reservations in an area.

Another possibility is that tribal court judges could be assigned as
part-time U.S. magistrates, Many tribes have highly qualified lawyers
serving as their judges. In any event, Congress should make clear its
intention that U.S. magistrates be assigned to Indian reservations in
sufficient numbers to handle the Federal criminal caseload and should
authorize the necessary funds.

Second, since a magistrate cannot operate without a prosecutor, a
Federal prosecuting attorney should be assigned full time to work with
each magistrate. Ig‘ possible, the prosecuting attorney should not be an
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additional assistant U.S. attorney, since such an assistant would soon
find himself delegated to other work. By law, his duties should be
limited to prosecutions on Indian reservations. Again, tribes could be
authorized to recommend that qualified tribal court prosecutors serve
in this capacity, or full-time Federal prosecutors could ride circuit
along with the magistrates.

Finally, funds should be made available for attorneys for indigents
and for court reporters and transcripts.

Final legislation along these lines would benefit both Indians and
non-Indians living on reservations. For too long, since 1888, nearly a
century on the Fort Peck Indian Reservation, there has been a major
vacuum instead of effective Federal law enforcement on Indian reser-
vations. The Assiniboine and Sioux Tribal Executive Board and all
Indians residing on the Fort Peck Indian Reservation welcome the
committee’s efforts to seek to change this deplorable situation, and we
strongly urge the committee to give this matter priority consideration.

Thank you, Mr. Chairman, and I would like to submit this testi-
mony for the record and also for a possible statement from our tribal
chairman, Norman Hollow, who was unable to attend here today, but
I am sure he would like to submit a statement.

Also, I think Thursday there was a hand-carried statement from
the Montana Intertribal Policy Board in support of the Federal magis-
trate bill, It was delivered to yaur office here, and I would like to have
that submitted also for the record.!

Senator MeLcHER. The record will remain open for 14 days, and that
will permit Chairman Norman Hollow, or anyone else who so desires,
to submit testimony.

I do not believe that we have seen the statement of the Montana
Intertribal Policy Board, but we will welcome that and make it part of
the record.

I do want to comment on a couple of points. We do contemplate, on
cases of & minor nature, that the police officer will be allowed to testify
and to make the presentation of the evidence. I am advised that under
Federal case law, it has been found to be constitutional, and, I believe,
a practice in the National Park Service. The National Park Service
now is using that sort of procedure to allow their employees, who are
trying to uphold the re;__ru&ations in law, to make the presentation in a
minor crime or minor violation.

Mr. Suiews. Do you envision, if that is the case, Mr. Chairman, that
there will be funds available for training, for tribal officers or city
officers, to be effective prosecutors?

Senator MeLcuer. Well, we do not want them to be the prosecutor,
but we want them to be able to present the evidence. But it still goes to
the point: Are there going to be sufficient funds available ? We hope so.
The current BTA budget does have funds available for training police
officers and paralegals, which are people trained in law but not holding
law degrees.

Mr. Surerps. Not qualified.

: Senator MercuEr. Not holding a law degree or admitted to practice
aw.

Now, I think your testimony is very constructive. I want to make one
comment about whether or not the Judicial Conference of the United

1 See p. 154,




States should be directed to determine which reservations have suffi-
cient Federal caseloads to warrant a full-time magistrate. That we can-
not tell, but I do think the commission could either, because we think
with the Federal magistrate there, there is going to be more caseload
in terms of misdemeanors. Much more, and I suspect if we pass this
legislation, we are going to have to have a period of trial and error to
determine which reservations really do want a full-time Federal magis-
trate present. I think your idea that they could ride circuit may be a
likely outcome. I think we would want to try that, too, on the reserva-
tions that are close, because we do envision tfat the Federal magistrate
will be a very highly qualified, experienced Eerson_. having a law degree,
of course, and practical experience, I think, of 5 years practicing law
so that we are not talking about a person who could be hired for pea-
nuts. In fact, I think that the way it is drafted, it would be about
$48,000 a year for full time. So we would want to—if we can—use them
on more t-fl an one reservation, which, I assure you, that is exactly what
we will do.

Thank you very much, Caleb, Mr. Clark, and Bonnie.

Our next witness is Jerry Schuster, who is a Federal magistrate
from Wolf Point, Mont.

STATEMENT OF GERALD M. SCHUSTER, U.S. MAGISTRATE,
WOLF POINT, MONT.

Mr. ScausTer. Good morning, Senator.
I am Jerry Schuster, the present part-time U.S. magistrate of Wolf
Point, as you know. I am also the deputy county attorney for Roose-

velt County and the city attorney for Wolf Point. It seems like in the
smaller areas, one must wear many hats. I have served in these capaci-
ties for approximately 7 years. I have been U.S. magistrate there for
6 years.

Tt has come to my attention, at various times, that there are a certain
number of crimes that are simply not prosecuted on the Fort Peck
Reservation. I am sure that this 1s true on other reservations. A cer-
tain number of offenders are not brought before any justice system to
answer charges which would normally be brought against them.

It is easy, I believe, to simply say we have jurisdictional problems
and let the complaint go at that. This attitude, however, has fostered
a kind of general feeling of disrespect for any system of criminal jus-
tice. It would seem to follow that if minor crimes are not brought
before the justice system and prosecuted, then other minor crimes and
even the major erimes would be encouraged.

The most common example T can cite from my experience on the
Fort Peck Reservation is a complaint brought for assault by or against
a tribal member. by or against a nontribal member on the reservation.
Where is the complaint filed? Not in State court, since the Federal
Government has exclusive jurisdiction over offenses committed by or
against the Indian persons within the exterior boundaries of the
reservation. Not in tribal court, because that court does not have juris-
diction over the nontribal person.

Tt is clear that the Federal court system is the correct forum for
such complaint. However. due to the already heavy caseload of more
serious offenses at the Federal level, often there 1s not sufficient re-
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sources to fully process such complaint through the Federal court
system, and authorization to file such complaint must be declined.

I believe the special magistrate bill would help to remedy this most
troublesome problem. It would allow the local law enforcement agen-
cies to process the filing of complaints before the U.S. magistrate.
Reference section 653(4) (d). This, I believe, is the most useful part
of the bill. When persons on the reservation learn that such offenses
will receive prompt local processing, this should be a good deterrent
to crime. When offenders know that they will have to appear locally
to answer such charges and that any jury trial will be before the local
residents, this should be a deterrent to erime. When the special mag-
istrate can impose sentence and follow the enforcement of that sen-
tence at the local level, this should discourage repeat offenders.

In my opinion, too, it is helpful that the bill provides that there be
no election to be tried before the district court in such cases. Again,
the emphasis must remain on prompt local processing of the com-
plaint. Not many witnesses are willing to travel to district court from
‘Wolf Point or Poplar for a minor offense trial.

In conclusion, I support the passage of the special magistrate bill.
While it will not cure all problems existing on the reservation, it will
tend to insure that crimes committed on the reservation will be
brought before the criminal justice system. As mentioned above, I be-
lieve the main advantage of the bill would be to serve as a deterrent
to crime,

I would also like to comment, Senator, on one portion of the bill.
There was a little bit of discussion on it this morning, and that is
Section 652: Remand of Custody. In reading that over, in my own ex-
perience as the magistrate and as the prosecutor and city attorney, I
am not sure how that would work. I know if I were the magistrate and
had to make that determination, it might be difficult. I think the gen-
eral practice, if the magistrate would determine that there is no juris-
diction, that he would simply dismiss the case before the court at that
time.

It is a little bit unusual, I think, that the magistrate would then
direct custody of the defendant remanded to the appropriate law
enforcement officials. It seems to place quite a burden on the magis-
trate at that point, and I am just speaking from my own experience
if T had to make that determination. It may, in particular instances,
be quite a difficult determination to make.

I would note, however, that the langnage of the bill says “may
direct” and is not drafted in terms of “must direct,” so that is certainly
helpful. That is the one section of the bill that I think may need a
little review.

Thank you, Senator. That is the end of my prepared comments, if
you have any questions.

Senator Mercuer. Jerry, the authority of tribal or State police
under current policy, or initiated prosecution, under current policy,
seems to require that there be an FBI investigation and an acceptance
of the case by the U.S. attorney before a case 1s processed. This poliey
does not seem to apply to the U.S. Park Police in Federal parks, at
least with respect to minor offenses. S. 2832 contemplates that tribal,
sheriff’s office, and local police could take cases directly to the special
magistrate’s court, and, in minor cases, present the case informally
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through the police officer instead of the U.S. attorney’s office. Now,
what problems, if any, do you foresee if the FBI investigation and
acceptance by the U.S. attorney is eliminated ?

Mr. Scauster. Well, Senator, I think one of the main advantages
of the bill wounld be that there would not be a requirement that the
FBI actually enter into the case. T think, there again, the local officials
would be able to investigate the crime if they felt a complaint should
be filed. They would not, as I understand the bill, have to obtain au-
thorization from the U.S. attorney’s office.

Senator MeLcHER. That is correct, Under the bill, they would not.

Mr. ScausTer. Right. I think that is a good point of the bill, from
my own experience on the Fort Peck Reservation. After all, we are
talking about the minor offenses here, and, of course, we still have the
authorization on the major offenses, but it is the minor offenses which
seem to be the ones that are getting things out of hand on the
reservation. If these complaints can ﬁc brought by city police, b
sheriff’s officers, and by the tribal police directly to the magistrate,
believe that this will certainly help the reservations.

Senator MELcHER. Assuming that the bill was passed and was in
effect, what impact would that have on the caseloads that the U.S.
magistrates, such as yourself, currently have in Montana?

Mr. Scuuster. I think it would have considerable impact, and T am
just basing that on my experience on complaints that have been brought
through our office, either myself as deputy county attorney or Mr.
MecCann as county attorney. We receive these complaints and are not
able to do anything with them. I think the tribal officials experience
the same frustration. I think we are going to see a considerable number
of complaints filed before the special magistrate.

Senator Mercuer. Well, that is exactly what we want to happen.
We do not invite the misdemeanors, but we want someplace where—if
there are misdemeanors—they can be brought before a court. That is
exactly what we want to happen. We want the special magistrate to
have business because now, it 1s falling between the cracks.

Mr. ScuusTER. Yes: as I understand it, I think a lot of people on
the reservation are generally of the opinion that minor offenses such
as these would not be prosecuted, and, therefore, there is certainly no
deterrent or no reason not to permit them. I think at first we would
see a substantial number of complaints being filed, and then maybe
later on when the system got to working and there were some local
Hr(messing and sentencing at the local level, then maybe they would

rop off, hopefully.

Senator Mercaer. On major offenses, what is the current practice
regarding presentation of the case to a U.S. magistrate to determine
probable cause to hold a defendant for tribal police or to establish bail ?

Mr. Scauster. The present process, as I experience it on Fort Peck,
is that the U.S. attorney’s office authorizes the filing of the complaint.
In other words, a complaint on the major offenses. which is filed before
myself, is always presented by an FBI agent. They have previously
obtained authorization to file that complaint, and that is the present
practice. I have never experienced a complaint for a major offense
filed by anyone, except as authorized by the U.S. attorney’s office.

Senator MeLcaER. In all cases, in all instances, must the U.S. at-
torney present the case?
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Mr. Scauster. Yes, that is correct. On the local level, I generally
have what is called an initial appearance where the FBI agent brings
the defendant before me. I inform him of the offense, inform him of
his rights, for example, to a preliminary hearing, and set bail as rec-
ommended by the U.S. attorney’s office. Now, at that stage of the pro-
ceedings, generally, there is not a prosecutor present from the U.S.
attorney’s office. However, I have usually requested that when we do
have a preliminary hearing, that someone from the U.S. attorney’s
office come up. I have had experiences before where the U.S. attorney’s
office has been unable to send someone up, and it places the magistrate
in the uncomfortable position of having to question the witnesses. You
might say, he is kind of a prosecutor at the same time as being the
magistrate. My recent practice has been that we do have a prelimmary
hearing, and I always request that someone from the U.S. attorney’s
office come up.

Senator Mercuer. Thank you very much, Jerry. Your testimony is
most helpful to us because of your years of experience right on the
firing line trying to make a magistrate system work.

Mr. Scauster. Thank you, Senator. I would also like to present to
you a written letter from James McCann who is the county attorney
of Roosevelt County. Briefly, he does support the passage of the bill,
and I would submit that to you.

Senator Mercuer. Thank you, very much. We appreciate having Jim
MecCann’s written testimony. Without objection, it will be made a part
of the record at this point.

[ The letter follows:]

CounTyY oF ROOSEVELT,
OFrF1cE oF COUNTY ATTORNEY,
Wolf Point, Mont., August 11, 1980,
Hon., JoEN MELCHER,
Chairman, Select Committee on Indian Affairs,
U.8, Senate.

Mg CHAIRMAN : I am James McCann, County Attorney of Roosevelt County at
Wolf Point, Mont.

Approximately two-thirds of the area of Roosevelt County lies within the
exterior boundaries of Fort Peck Indian Reservation.

Also, approximately one-fifth of the people in Roosevelt County are enrolled
members of the Sioux-Assiniboine Tribes.

In 15 years in office I have found that one of the most perplexing impediments
to effective eriminal justice is the lack of consistent, fair and impartial law
enforcement caused by problems of jurisdiction.

In my opinion, on reservations that do not have concurrent jurisdiction
between state and tribal law enforcement agencies, state, local and tribal law
enforcement agencies desperately need a forum to present those minor com-
plaints that now go unprosecuted because of jurisdietion problems.

An example of such a complaint is one brought by a tribal member against
a nontribal offender for an assault within the reservation.

Such a complaint cannot be filed in state court because the Federal Govern-
ment has execlusive jurisdiction over offenses committed against Indian persons
within exterior boundaries of a reservation.

The case ecannot be brought in tribal court because that court does not have
jurisdiction over the person of the non-tribal offender.

Proper jurisdiction is before the federal court system. However, unless the
complaint is for a serious offense or some other aggravation exists, the office of
the U.S. Attorney and the federal court machinery are simply too overloaded and
cumbersome to be bothered with the case, and justice is denied.

The remedy for cases such as this is to provide a forum within the federal
system that can take jurisdiction of a case and dispose of it as the evidence and
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justice dictate and which forum is open to state, local, tribal or federal officers
to present a complaint for minor offenses without prior reference to the U.S.
Attorney.

I therefore highly recommend passage of the bill to establish a special magis-
trate for Indian Reservations.

Respectfully submitted.

JaMmEs A, McCANK,
Roosevelt County Attorney.

Senator MeLcuer. Next, I want to call James R. Halverson, chair-
man of the Roosevelt County Board of Commissioners of Wolf Point,
and R. J. Neumiller, chief of police of Wolf Point. Will you gentle-
men please come to the table.

Mr. HavLversoN. Good morning, Senator. :

Senator Mevcuer. Good morning, Jim. Good morning, Chief.

STATEMENT OF JAMES R. HALVERSON, CHAIRMAN, ROOSEVELT
COUNTY BOARD OF COMMISSIONERS

Mr. Havrverson. For the record, my name is Jim Halverson. I am a
county commissioner of Roosevelt County.

Roosevelt. County is in northeastern Montana, a county in which
two-thirds of the land base is within the boundaries of the Fort Peck
Indian Reservation.

I am not here today to comment on the benefits of the bill pro or con.
I will leave that up to the lawyers, the lawmakers, and the law enforce-
ment people. I have one short point, and maybe one a little bit longer.

One part of the bill states that the special magistrate will live on
or near the Indian reservation. My point is I think it should be impera-
tive that he live on the reservation so that he live amongst the people
that he is to serve and has firsthand knowledge of the problems and
what-have-you dealing with his job.

The other point that I would like to bring up at this time would be
cost to the local tax‘)ayers of the reservation area. I refer to the Roose-
velt County area where I am from. Our county is—populationwise, I
would say—at this time, 60 percent nontribal members and 40 percent
tribal members. Tribal members are exempt from local taxation. At
this time—especially in our area and other reservation areas like ours
that were open to homesteading to the white man, as was the State of
Montana and other parts of the Western United States as we know it
today—basic services are provided in these counties and in these
reservation areas by the local property taxpayers, tribal members being
exempt from this taxation.

I am kind of concerned. I hope that if this is made into law that
there would not be an added burden on the local taxpayers by the
actions of this special magistrate. I recall a section of the law which
says that there will be moneys provided, but still in the future, actions
by the magistrate could cause a burden on the taxpayers. Let’s put it
this way, I hope that is not the case.

That is rcallly all I have today, and I commend you, Senator, for your

work on this bill, and I support it.
Thank you.
Senator MeLcrer. Thank you, Jim.
Now, Chief?
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STATEMENT OF R. J. NEUMILLER, CHIEF OF POLICE,
WOLF POINT, MONT.

Chief NeusmiLrer. Thank you, Senator.

Senator Melcher and members of this committee, I am Bob Neu-
miller. I was born and have lived most of my life in Wolf Point, Mont.
In June 1965, I joined the police force in Wolf Point and have been a
police officer since; 13 years of that time, I have been chief of that
organization.

Serving in the capacity that I hold, I am in constant contact with
Federal, State, city, and tribal laws and law enforcement. I have dealt
with the maze of laws confronting law enforcement resulting from the
dual jurisdiction problem unique to an Indian reservation.

Wolf Point is centrally located on the Fort Peck Indian Reservation
on the southern boundary. The city police department handles calls
within the city limits, as well as the housing areas adjacent to the city
limits that are predominently Indian dwellings. Our time spent in the
enforcement of tribal laws, Federal laws, and public services to Indian
persons takes up about 80 percent of our total work within the depart-
ment. We do work in the capacity of tribal police, on those occasions
required, and do serve the tribal court stationed in Wolf Point. City
officers are also active in investigations of crimes of a felony nature
within and adjacent to Wolf Point. The Roosevelt County Sheriff’s
Department has a primary responsibility in the county for investiga-
tions and enforcement of State felony violations, but they, as we, do
most of their work on investigations involving crimes by Indian
persons.

So far this year, there have been at least 117 cases of burglary, theft,
aggravated assault, car theft, arson, robbery, and vandlism in which
damages are serious. Our crime rate is completely out of proportion
to the size of our community and would fit a community five or six
times our size. The impact of this high crime rate falls directly on the
community and the reservation. Both white and Indian persons are
vietims, and the crime rate is steadily on the increase. Fort Peck tribal
Folice. Roosevelt County sheriff’s officers, and Wolf Point city police
1ave manpower geared to budgets that the respective governments can
afford instead of being geared to stopping our crime problem. It is
wholly inadequate.

Our largest problem is with respect to the jurisdiction of the Federal
courts and witﬁ respect to the prosecution of felony cases on the reser-
vation in which Indian persons are involved. Neither the city police,
sheriff, nor the Fort Peck tribal police have the authority to present
a case before the Federal court. This must be done by the FBI. Therein
lies the crux of our problem.

While locally we have many trained and experienced persons to
work felony cases to a successful conclusion on all levels—city, tribe,
county—none of our officers can present the findings of hundreds of
hours of work to the Federal court system by presenting a case to the
U.S. attorney for prosecution. We have to rely on the FBI, and in
most cases the FBI simply is not there. Agents stationed in Glasgow,
50 miles distant, are not close enough to initiate an investigation of any
kind when something happens in Wolf Point. Consequently, the evi-
dence, interviews, and all other facets of the investigation are done
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locally, then handed over to the FBI when they get around to getting
to Wolf Point. This is qluito. seldom. If agents do open a case on our
lly redo the work already done and present

information, they usua
the case to U.S. attorneys,

Out of 10 felony-type cases of the theft or burglary or assault
nature, we may get prosecution on 1. One of our biggest problems now
is that FBI agents are not around to present cases, and when they do
arrive, there is such a huge number of cases that only the most serious
are considered. This leaves a huge number of cases and victims of these
crimes simply up in the air and hundreds of man-hours of work down
the drain. 'Fhe most frequent response we get from Federal authorities
is to take the case to tribal court. Tribal courts are not equipped to
deal with felony cases of any nature.

Burglary is quite common on the reservation. It is a felony offense
that should be taken by U.S. attorneys. If local officers do enough
work to solve the case, recover property, and determine that an Indian
person committed the erime, tﬁa FBI will open a case, maybe, if the
amount stolen is of a great monetary value. Usually the case of
burglary is declined for tribal prosecution. The tribes do not have a
burglary statute. Consequently, a person found to be involved in a
burglary has to be charged with a simple crime of theft, a crime
which is completely different than burglary. The result is that a known
burglar is frequently given a light sentence and is free to resume his
activities. This is done with no record of any type of conviction being
entered into either a Federal court or State court record. This crip-
ples our efforts in that a many-time offender will receive a much lesser
sentence and/or probation when he is finally convicted of a erime in
Federal court due to no prior record of his crimes. When we have
repeat offenses, we also have repeat victims.

The use of a magistrate on the reservation as presented by S. 2832
does solve some of the problems faced by law enforcement on an In-
dian reservation. While the total problem lies in having two sets of
laws, it is nevertheless a tool which would prove of great benefit while
we are under the dual jurisdiction system. I believe it would bring a
measure of equality to the enforcement of laws., T believe it would
also serve to dispel some of the apathy toward the Federal court sys-
tem shown by white and Indian persons alike. Not having to rely on
the FBI for handling of many of our cases would certainly strengthen
our ability to reduce crime. Defendants should have had, long ago, the
right of a speedy trial by a jury of their peers. This is not done in
Federal court.

While I have addressed the problems unique to law enforcement,
there are other problems that a bill of this nature could solve, such
as the help that could be made available to all law enforcement and
local court systems working together for the betterment of our com-
munity as a whole. I have previously testified before the committee
on State/trial relations and have given testimony which is quite
lengthy, and T do have statisties and special cases documented that T
will make available to this hearing panel upon request.

Senator Mrrcuer. Chief Neumiller, we would like to request that
right now. We think it would be most helpful. T do not mean to read
it now, but to submit it for us to make it a part of the record.




Chief NeuMiLrer. Yes, sir. In conclusion, I do favor the passage of
S. 2832, I do appreciate the invitation to attend this hearing, and I
offer this letter OF support to this panel.

I thank you.

Senator MELcuER. Thank you, very much. We appreciate the testi-
mony of both of you.

Chief Neumiller, what about cross deputization of State and
sheriff’s office and local police officers, such as the city of Wolf Point,
and tribal police authorities? I know it has been used sometimes with
success. Other times, it has been used, it has broken down and does
not seem to work right. What is your experience with it ?

Chief NgusiLLER. Senator, for years, we have had, I would call it,
an informal State cross deputization. Presently, the city police depart-
ment officers or interested tribal personnel, can take that person to
tribal court. Also, the tribal police officers can arrest a white person
and take him to city court. While we have no formal proceedings, we
have found that basically it is the tribe and city governments, for our
part, working ther, that has made this work, and probably more
out of necessity than anything else because we have to have something.
This policy has been used for several years and is still being used.

We recently have had meetings with the tribe, and, in fact, have
had a legislative meeting with the State concerning cross deputization
on a formal basis, So far, as far as I know, we are still working on the
legalities of such an agreement.

Senator MeLcuer. Now, Jim, I want to ask you the same question,
speaking for the county sheriff’s office. What is your experience with
cross deputization ?

Mr. Harversox. I do not believe the county ever really had, in the
past, any formal agreements, but the working arrangements have been
all right. I guess what it amounts to is if a tribal law enforcement in-
dividual saw an incident, he could detain or what-have-you. I suppose
it would be, more or less, the same as a citizen’s arrest. I think we would
all welcome somebody curtailing the problem. We have never had, to
my knowledge, any formal agreements, but the law enforcement people
have worked quite well together in the past.

Senator MerLcuEr. We iothe bill would formalize and legalize—if
not directly, certainly it would encourage it. That is the whole sum and
substance of the bill, to bring that about.

Do you believe that is advantageous, that the magistrate could use
and coordinate local sheriffs and city police? In your instance, Chief
Neumiller, it would be the sherif’s office, and the tribal police. to use
any or all of them for serving citations, making arrests, and what-
have-vou ?

Chief Neumirer. I think what the advantage would be is that the
work done jointly by the city and the tribal police—which we do now,
particularly on investigations—if this could be brought before a local
system, in this respect it would be of great advantage regardless of
whether the city or tribe, or both together, were in on an investigation
and saw the erime. We would have the ability jointly to present this
crime there in Wolf Point.

Senator MeLcuER. Right there at the time.

Chief NeumiLLer. This would be of the greatest advantage to all
of the agencies in this area.
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Senator MeLcaer. Thank you both, very much. We appreciate your
coming down here to testify today. : ! !
[SuEsequent to the hearing the following information was received

for the record.]

PoricE DEPARTMENT,
Crry oFr Worr PoInT,
Wolf Point, Mont., November 6, 1979.
Rney OsTBY,
Mayor,
City of Wolf Poind.

DeAr Mayor OstBY, I have spent guite a bit of time on research of our crimi-
nal cases here in Wolf Point since you requested information regarding time
spent in investigations of crimes by this department. I have broken down the
types of major crimes we've encountered since the first of the year. Next I have
taken four of our recent burglaries which are typical of cases we work and will
give you a summation of the cases.

It is interesting to note that approximately 90 percent of the cases we solve
involve Indian persons who live here in Wolf Point, Almost every case involves
a repeat offender for the same or similar crime. Where felonies are involved on
the reservation the FBI or the BIA supposedly work the case. Although we are
deputized by the Ft. Peck tribes as tribal officers, we cannot make felony arrests
without the permission of the U.S. Attorney's office in Billings after the case is
presented by the FBI. Herein lies our biggest problem. We often apprehend a
person in the commission of a felony crime and have to charge this person in
tribal court with a disorderly conduct or liquor violation charge until an FBI
agent can be contacted to rework the case, present the case to the U.8, Attorney,
and get the go ahead to arrest the man. This process sometimes takes several
days. FBI agents are not available on a daily basis here in Wolf Point. They
sometimes are out of the area on other reservations or doing other things when
something happens here. If a person is arrested on a tribal charge he is often
out the same day. From that point until he is rearrested and charged with the
felony there are many things that can happen—witnesses can be influenced, prop-
erty can be hidden, alibis can be ereated, or any number of things that will make
it harder to recover stolen property or get a conviction. I have no way of know-
ing how many times this has happened but I do know we have a hard time re-
covering stolen property and when we do it is often in someone else’s hands. In
short we can work a crime of a felony nature, solve it, turn it over to the FBI,
and from that point we have nothing to say about how this case is handled or
when. The prosecution on our cases in Wolf Point comes out of Billings, The
U.8. Attorney’s office gets second hand information from the FBI on the cases
we work. I have never seen a report the FBI hands to the US Attorney’'s office
on which he makes his decision as to prosecute or not. Quite often he does not.
It is rather ironic that most of the felony crimes that happen in Wolf Point are
turned over to FBI agents from out of town, who turn the case over to the US
Attorney's office in Billings, and if the case goes to trial it will go to Great Falls.
These federal cases are taken completely out of our hands and also the hands of
the sheriff’s department.

Listed below are the cases of a felony nature that have happened within our
Jjurisdiction since January 1, 1979. These cases do not include bike thefts, mis-
demeanor type thefts, or vandalisms of a minor nature.

Burglaries : The unlawful entry by forceable means into any structure with
intent to commit a felony thereon-—24,

Thefts: The taking of property by means other than burglary and these cases
involved property of over $100.00—32. Robberies included here.

Assaults: Cases involve attacks by knives, guns, or beatings that have caused
injury of a serious nature—12.

Forgeries: Writing fictitious checks to obtain money—4.

Stolen vehicles: Vehicles stolen from owners and do not include joy riding
or misplaced antos—13.

Vehicle burglaries: Cases in which vehicles have been broken into and prop-
erty stolen from them of substantial value—13.

Homicides : The taking of a person’s life by deliberate means—I1.

Rape : Sexual assanlt upon a person without consent—2.

Vandalism : The destruction of property, these cases to a major extent and do
not include damages due to burglaries, ete.—28.
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Gas, car parts, battery thefts : Mostly in $20 to $200.00 range—15.

Child beating :(—1.

I have not listed numerous cases of a misdemeanor nature which we also in-
vestigate and these cases are handled through our local tribal or city court, These
cases alone make it nearly a full time job for two officers to investigate and
handle without the massive felony loan.

Of these cases worked by our department and the sheriff department, several
have been solved prior to being opened by the FBI. The reason is this: Unless the
FBI has information that a erime has been committed by an Indian person on the
reservation they will not open a case and work it. Usually by the time we deter-
mine an Indian person actually did the offense we know who it is, have obtained
a confession, and have gotten some property back. Then the FBI opens the case
and it is a simple matter to turn our work over to the U.S. Attorney for prose-
cution. In some cases they reinterview persons or go over some stuff that is left
to do, but most is done locally. In murder investigations the FBI does enter a
case faster, sometimes without knowing an Indian person is actually involved,
but as a general rule unless we come up with an Indian suspect the FBI does
no active ground investigations. A profile of four of our recent cases will point
out the time consumed by myself and the department on cases which we have no
jurisdiction.

9-5-7T9—Person (s) broke into the Hart motor warehouse by the city shop area
doing damages to window and inside. Stolen was a 12 speed bicycle worth app.
$150.00 and the owner did not know exactly what else. At the time this happened
there had been several more cases of vandalism and other break ins in the area
and we questioned over thirty people, mostly juveniles with parents present, in
connection with this case. The BIA and FBI were aware of these cases but there
wis not clear evidence an Indian person was responsible. I finally managed to
uncover parts of the bicyele that was burgled at the home of the tribal juvenile
officer and found out the names of the kids that gave them the bike parts and on
October 11, 1979, I turned the case over to the FBI and gave them the names of the
persons responsible for the burglary. About half of the bicycle was recovered.
Time spent by myself and officer Ron Wilson was about 80 to 90 hours. To date
I have not heard if there is going to be prosecution or not. It is also to be noted
that these same boys were part of a gang that beat up another boy with a base-
ball bat and put him in the hospital and this bunch was jailed under tribal
charges twice for curfew, liquor, and assault charges. They are out.

9-21-79—Keith Johnson motors was burglarized and caleulator, tools, and
radios were taken. In connection with this we interviewed eight or nine people
throughout the next three weeks and eame up with the name of a woman that
observed a local man, Indian, going into the garage on that night. Subsequently
we managed to get a full confession from this person and we did get radio and
caleulator back. The radio had been sold to someone else and the tools also. At
this point the FBI came into the case as they had an Indian suspect. Also at this
point the case was solved. Since then I have heard nothing. The radio was turned
over to FBI for evidence as well as the written confession. We probably spent
about 100 hours altogether on this case, I let the FBI know where the stolen
tools were—so far they have not been recovered,

26-T9—The Farmers' Union elevator was burglarized and a window smashed
ont and several hundred dollars taken from a safe. Sheriff and police officers
pulled a crime scene investigation and we obtained a unique set of foot prints at
the scene. Work by the SO and police after that went on with interrogations,
printing, chasing down shoes that had been bought with that print, and other
things that consumed 40 hours of our time approximately as well as the SO
working the case. The case was solved on :

10-10-79—City police noticed one of the windows open in the basement of the
PV elevator and investigated at night time., They found the place broken into
and burglarized and they did apprehend a male Indian subject on the premises.
He was taken to jail but only booked on a DC charge although we knew he com-
mitted the burglary and in fact had several articles from the PV elevator on
his person. Night officers left reports for the day men to work and we did. The
next day, the 11th of Oct., we found out that this same person had burglarized
the Farmer's Union elevator. We got a written statement of confession the fore-
noon of the 11th that this person had burglarized the Farmer's Union and PV
elevators, we got the stuff from the elevators, except for the money which was
spent, and he was released from custody in the afternoon by tribal judges for
the liquor charges he was being held on. This person was also on federal pro-
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bation. He had been involved in at least 10 prior burglaries. And we could not
arrest him. On the 11th the FBI opened a case on this person, and as you can
see, there was not much work left for them, There is a chance the subject in-
volved may be returned to federal custody for parole violation, but so far I
haven’t heard anything on a prosecution for these cases.

We are a six man department and two of us funetion in the capacity of in-
vestigators, although we have no official investigative unit. The other men are
school trained as well as having years of experience on this department. We all
work felonies. We have to or many of the erimes would go completely unsolved.
The sheriff's office have three men who actively work cases but they extend
county wide and into Poplar, Culbertson, Froid, Bainville, as well as rural areas.
We could use about six more men to do nothing but pull investigations just to keep
up with the crime rate on felonies. The FBI and BIA investigators have so many
cases they do paperwork most of the time and are not usually around more than
once a week for a few minutes to pick up what we have. They come more often
for murder investigations but while that is going on everything else pretty much
glides, unless we do it. If we take a felony report, turn it over to the FBI, and
do no follow up, it will not get done. Most of their time is spent in paperwork and
preparing cases to present to the US attorney’s office. I have suggested several
times letting the local law officials present our cases directly to the US attorney
after being reviewed for correctness by the US magistrate stationed here in Wolf
Point. The sheriff also advoecates this and has spoke to the US attorney’s office
about this. All to no avail. A great deal of our felony cases wind up being taken
as misdemeanors and may result in a minimal fine. There is not much deterrent
here, Our erime rate is bad and could be much worse if we did not work cases.
A couple of FBI agents stationed here in town would help as they would at least
work with us. Possibly some interest would be generated toward getting repeat
offenders prosecuted quickly and get them into custody to stop repeat perform-
ances. I don't know how much money it would sayve the city as our work would
go on but it would save the city itself a lot of dollars in decreased thefts.

We are in a unique situation where the city is paying for law enforcement offi-
cers to work without having the jurisdietion to follow up on their most important
cases. The situation is ridienlous and to my knowledge no one has ever come to
Wolf Point to view this situation first hand. Eighty percent of all our activities
involve Indian persons yet there is no reimbursement from and tribal or gov-
ernment agency to the eity for this work. If we don't do the work it is left undone
and the city suffers. My department and the sheriff’s department has files, rec-
ords, and any information you would want in the event you wish to pursue this
matter.

R. J. NEUMILLER,
Chief, Wolf Point Police Department.

Couxty oF ROOSEVELT,
Wolf Point, Montana.

This report is submitted to the Roosevelt County Commissioners by the Roose-
velt County Sheriff's Office. An attempt has been made, by file checks, to break
down the number of Tribal related responses to white related responses. The fig-
ures arrived at are probably not all conclusive as in some eases no suspect was
developed.

These totals are developed from the fiscal year 1977-1978.

Incidents involving reports to law enforcement. These reports involve some
type of follow-up investigation.

Total reported
Tribal related
Percent tribal
White related
Percent white

Incidents reported to Dispatch. These calls have resulted in some type of law
enforcement response,

Total reported
Tribal related
Percent tribal
Tribal arrests
White related
Percent white
White arrests
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Last fiscal year this department had a total budget allocated of $185,801.21. This
inecludes those items budgeted for by the Commissioners. In figuring the two areas
totaled, we arrive at the following dollar figures:

Incidents involving follow-up :
Tribal $128, 202. 69

$128, 202.
85, 468. 31

DoNALD L. CARPENTER,
Roosevelt County Sheriff.

Senator Mercuer. The committee is going to recess now until 2
o’clock. At that time, our first witness will be Forest Horn—I don’t
see Forest here—but Alex Laforge and Urban Bear Don’t Walk are
representing the Crow Tribe. They will be our first witnesses after we
recess,

The committee is in recess until 2 o’clock.

AFTERNOON SESSION

Senator Mercuer. The committee will come to order. We will re-
sume our public hearing on S. 2832, the Federal special magistrates
bill.

Our next witnesses are, I believe, Alex Laforge and Urban Bear
Don’t Walk. Now, is Forest Horn here? I haven’t seen him.

A Vorcr rrom THE AupieNce. No; he isn’t.

Senator MeLcuer. Alex, please proceed.

Mr. Laroree. Good afternoon, Senator.

Senator MeLcuEr. Good afternoon.

STATEMENT OF ALEX LAFORGE, SR., CHAIRMAN, TRIBAL LAW
AND ORDER COMMISSION, CROW TRIBE; ACCOMPANIED BY
URBAN BEAR DON'T WALK AND ALVIN HOWE, CHIEF,
CROW TRIBE

Mr. Laroree. My name is Alex Laforge, Sr. I am a member of the
Crow Tribe, and I serve as the chairman/director, and have for the
last 5 years, of the Crow Law and Order Commission.

With me today, and I will take the liberty to introduce them, are,
on my right, Urban J. Bear Don’t Walk, a member of the Crow Tribe
and one of the few Indian attorneys in private practice. Urban serves
as the in-house Crow Reservation attorney. On my left, T have Chief
Alvin Howe with the Crow Reservation Police Department.

Since the Crow tribal representatives have opted to offer testimony
as a group instead of singularly, I respectfully request that the 10-
minute time limitation be waived. I believe that we will be able to
conclude our testimony within 20 minutes.

First, on behalf of the Crow Tribe, I would like to express sincere
appreciation to the Senator and staff for being invited to participate in
this hearing. Further, I believe the Senator should be complimented for
the efforts he is making in the area of Indian affairs.

If the Senator pleases, may I proceed ?

Senator MeLcHER. Yes, please proceed.
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Mr. Larorce. Evidently, the Select Committee on Indian Affairs
held hearings regarding jurisdictional issues affecting Indian reser-
vations in March of this year. The Crow did not attend those hearings.
However, it is our understanding that from these hearings, Senate
bill 2832 was conceived.

In introducing S. 2832, the Senator’s comments regarding the need
for this bill were, and T quote :

The vast majority of the testimony was directed toward problems associated
with law enforcement :

And:

Mr. President, many of the complaints of Indians and non-Indians relate to
lack of enforcement of laws or hardships imposed on defendants, witnesses, and
families arising from the distance of Federal courts from reservation areas.

In our opinion, the problem regarding enforcement, or lack of
enforcement, is real regarding violators, both Indians and non-Indians,
of Federal criminal laws within Indian country. However, we do not
feel that Senate bill 2832 offers an appropriate solution or remedy.
Further, Senate bill 2832 has little, if any, bearing on the hardships
mentioned by the Senator above, endured by Indian people who are
brought before Federal district court for violation of a major crime,
and, therefore, this issue will not be discussed further.

The Crow Tribe’s major concern regarding Senate bill 2832 is the
substantive criminal law that will be made applicable to Crows and
other Indians within the Crow Indian Reservation. In talking with
members of other Indian tribes regarding Senate bill 2832, many
seemed to be of the opinion that Senate bill 2832 would only have
application to non-Indians. The Crow do not read the bill as applying
to only non-Indians, and the fact that Indians will come within the
gambit of this bill is made clear by the Senator’s comments regarding
Indian defendants being represented in this special magistrate’s court
by paralegals. I will make additional comments regarding representa-
tion by paralegals at a later time.

If Indians, like non-Indians, are subject to this law, the question is
what substantive eriminal law or crimes committed by an Indian or
non-Indian will come within the jurisdiction of this special magis-
trate’s court? Section 651 of Senate bill 2832 provides that the special
magistrate’s court will have the power to conduct trials under section
3401, title 18, United States Code. Section 3401, of the same title and
code, provides that any U.S. magistrate shall have jurisdiction to try
persons accused of misdemeanors committed within that judicial
district. If it appears that the answer is misdemeanors, and this is
obvious, one’s research into the hodgepodge of Indian law is just
beginning.

Very briefly, if an Indian commits one of the major erimes under
18 U.S.C. 1153 and the situs of the crime is Indian country as defined
by 18 U.S.C. 1151, he or she is subject to being prosecuted in Federal
court under the Major Crimes Act, originally enacted into law in the
1880’s as seven major crimes but subsequently amended so that there
are 13 or 14 major crimes.

In addition, theIndian who commits a crime within Indian country
may be subject to the tribal law and order code. The acts or omissions
made criminal by tribal codes generally fit within the misdemeanor
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category of non-Indian crimes. The Federal and tribal criminal laws,
often working in tandem, are pretty well understood by Indian people.

The general Federal eriminal laws referred to in 18 U.S.C. 1152,
and how this applies to Indians within Indian country, not only puz-
zles Indian people, but has Federal district iudges disagreeing. The
confusion, it seems, is created by the so-called Assimilative Crimes Act,
18 1.S.C. 13, made applicable to Indian reservations via the General
Federal Crimes Act, referred to above.

In essence, the Assimilative Crimes Act allows the Federal Govern-
ment to apply State law—in our case, this would be Montana State
law—to Indian reservations if the Federal Government has no law
to cover the act or omission. For example, the Crow Tribe, as far as T
know, does not have any laws regarding gambling and betting that
may occur involving arrow games, horseracing, hand games, or other
traditional games. Does this mean that the State of Montana gambling
laws will apply via the Assimilative Crimes Act and prosecution will
go forward with the special Federal magistrate’s court ?

Senator Mercuer. T am going to answer your questions here. You
are posing questions to the committee, and they deserve to be answered
in the context of your question.

The answer to that is no: no more than would apply now. In my
iudgment, no State law applies to the Crows on the matter that you
just deseribed.

Mr. Larorae. Thank you.

As far as T know, the Crow Tribe does not have laws regarding the
selling of raffle tickets for certain prizes or bingo games. Would the
same thing happen?

Senator MeLcHER. In our judgment the answer to that would be
{‘N'{’.i’

Mr. Larorge. OK.

Perhaps the concern regarding application of State regulatory
schemes to the Crow tribal members or others within the Crow Tribe’s
jurisdiction is overstated, since the wholesale application of State regu-
latory schemes has not occurred. Evidentlv, the right of self-govern-
ment has been the dominant factor regarding the issue of whether or
not intrusion should be made within the tribal structure, and this
should continue,

The creation of a special Federal magistrate’s court will have the
tendency to usurp the Crow Tribal Court’s jurisdiction regarding the
handling of eriminal matters.

Indian tribes, particularly those who know that a different decision
would probably have been reached if the matter arose on another In-
dian reservation. still have a bitter taste regarding the 17.8. Supreme
Court’s decision in Oliphant v. Suquamish. Indian Tribe. The Court
held that Indian tribes do not have jurisdiction over non-Indians ab-
sent affirmative delegation of such power from Congress, and it ren-
dered Indian tribes somewhat defenseless unless the State or Federal
Government would fill the void.

Pursuant to the decision in Oliphant, on March 23, 1978, to be exaet,
a meeting was held between representatives of the Crow Tribe and
representatives from the Federal Government and representatives
from the State, including the highway patrol, sheriff, and county at-




40

torney. Big Horn County’s position was summed up by the county at-
torney, who said he could do it in 25 words or less, and the position was
that he planned to do nothing different after the decision in Oliphant
than what had been done previously. Big Horn County’s eontribution
to law enforcement on the Crow Indian Reservation, an area of 2.28
million acres in size, is one deputy sheriff. Non-Indians outnumber
Indians.

Pursuant to the decision in Oliphant, on January 5, 1979, the Crow
Tribe convened a meeting in Billings, Mont. with Robert T. O'Leary,
U.S. attorney, regarding the prosecution of non-Indians for trespass
on Indian land. Obviously, the Crow Tribe had concern after the de-
cision in Oliphant.

Perhaps what occurred after the passage of the 1968 Indian Civil
Rights Act, and the number of cases being brought before the Federal
judiciary by Indians and others, should be a lesson. In our opinion,
Indian people were too eager to run to the Great White Father to have
internal disputes decided. We can see Indian tribal justice systems ab-
dicating their responsibilities to the special magistrate.

The Crow tribal representatives seriously question the efficacy of
the proposed solution or remedy. If, in fact, the problem is lack of en-
forcement, and this has been clearly demonstrated by testimony here
today and testimony in March 1980, the solution is not the creation of
a special court, but the hiring of additional enforcement personnel
such as law enforcement officers and prosecutors.

Another solution would be a delegation from Congress to Indian
tribes of jurisdiction over non-Indians regarding minor crimes com-
mitted within Indian country. We may speculate as to why the non-
Indian justice system is not enforcing laws on Indian reservations,
but speculation has no place in this hearing.

The qualifications that a person must have to be eligible to qualify
for one of the special magistrates position makes the chances of an
Indian person receiving an appointment extremely small.

Section 650(b) provides that no person may be appointed or re-
appointed to serve as a special magistrate under this chapter unless
such person is and has been for at least 5 years a member in good stand-
ing of the bar of the highest court of the State, or one of the States,
in which he or she is to serve, In Montana, for example, of the approx-
imately 1.850 attorneys, there are less than 10 Indian attorneys who
could qualify for a special magistrate’s position. This causes great con-
cern because it is extremely important that a member of the Federal
judiciary have proper attitudes regarding Indian people.

Finally, there is some concern that Indian people, or even non-Indi-
ans, will not receive effective representation if they rely too heavily
upon paralegals who will be permitted to practice law in the special
magistrate’s court,

It is true that many Indian tribes have developed outstanding para-
legal programs and have been in the forefront in this area. However,
Indians, as should others, have to understand the functions of para-
legals, and, therefore, paralegals are able to function well within their
limits. Indian people, T am afraid, expect paralegals to be lawyers, and
this has caused concern.

If a person is faced with the maximum penalties that can be meted
out by the special magistrate, and we understand this to be 1 year in
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jail or a fine of $1,000, or both, then the Indian person should be en-
titled to appointment of counsel if that person is indigent. Any person
who is prosecuted for a violation of one of the major crimes and who
comes to Federal court and who is indigent is entitled to appointment
of counsel. Many of these persons are extremely well represented by
very able counsel here in the Billings, Mont. area.

In conclusion, it is respectfully submitted that instead of establish-
ing a special magistrate’s court, consideration be given to: No. 1, en-
forcement: and, No. 2, if the non-Indian criminal justice systems will
not enforee its laws, then vest jurisdiction with Indian tribes.

Senator, if you would like to ask us questions, I would like to have
Mr. Bear answer your questions,

Senator Mercugr. OK. First, I would like to ask Alvin a question.

If T understood Alex’s testimony, he says that based on testimony
that we have heard so far today, that it is obvious that there has been
a lack of law enforcement on the reservation on occasion. Do you have
any comments to make on that, Alvin?

Chief Howe. Yes; I do, sir. I was interested in the testimony given
this morning by Mr. Graham in reference to the enforcement and
jurisdiction and so forth on the reservation. He cited a number of ex-
amples that I feel were unfounded examples, but since he wanted to
put them in the record for your meeting here, I thought T better refute
some of them to a certain extent.

We do have enforcement on the Crow Reservation. We have law en-
forcement through the Crow tribal police. There are 14 policemen
on our reservation hired under the 638 contract. We provide protection,
99 percent of all law enforcement, on the reservation, ours, along with
the Bureau of Indian Affairs officers. The county, Big Horn County
sheriffs, provide one law enforcement officer on the reservation itself.
The rest of their officers work within the city of Hardin.

Senator Graham said this morning that schools were vandalized in
Lodge Grass and no one responded. I beg to differ with him in that
we, last year, prosecuted, through the Bureau of Indian A ffairs investi-
cating, along with our officers, four major break-ins up there. My
office has investigated a number of other incidents at the school. Those
who were tribal members were brought into our tribal court and were
prosecuted. '

The jurisdictional problem becomes one, again, because of the
Oliphant decision where we are not able to bring any non-Indians into
our courts. So, therefore, a non-Indian committing a crime on the
school grounds or anywhere on the reservation usually is not brought
into court because of the fact that we have a lack of enforcement on our
reservation by the Bie Horn County Sheriff’s Department.

Senator MeLcrEr. What authority are you saying that the sheriff of
Big Horn County has on the reservation ?

Chief Howe. Of the 2.28 million acres of land on the reservation
there, T think approximately half of it is deeded land belonging to non-
Indians at this point in time. He has full enforcement on that land, any
deeded Jand that happens to be with non-Indians,

Senator Mercuer. T don’t think the Crow Tribe is saying the sher-
iff’s office, under existing law, has any authority over an Indian on the
reservation.

Chief Howe. Over an Indian, no. Over non-Indians, yes.
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Mr. Bear Don’r WaLR. It seems to me that some of the confusion is
that State jurisdiction, as far as criminal matters are concerned, stops
at the reservation boundaries. That, of course, is not true, and held by
very old cases. Draper, McBratney, et cetera, held that as long as the
victim was a non-Indian, that the State could and does prosecute and
take jurisdiction over those matters.

Senator MerLcaer. All right. What about an Indian offense against a
non-Indian ¢

Mr. Bear Don'r WaLk. An Indian offense against a non-Indian ?

Senator MercHER, On the reservation.

Mr. Bear Doxr WaLk. If it falls within the major crimes, then,
of course, it should be prosecuted by the U.S. Attorney and go to
Federal court.

Senator MeLcuer. Should or must ?

Mr. Bear Dox'r Wark. T said, should.

Senator MeLcuer. Now, do you envision, Urban, a situation where
it would not have to come to Federal court ?

Mr. Bear Don't WaLk. No; not necessarily, and all, perhaps, do
not. It depends on whether or not the U.S. attorney will take it up. If
they will, then that falls within major crimes. If the U.S. attorney,
and that is why we mentioned it in our statement in regards to work-
ing in tandem, then it is generally relied upon the tribal court to pros-
ecute as a misdemeanor. We can prosecute. We are limited to 6 months,
$500, or both. So that is where we see them working in tandem.

Senator Mercuer. Urban, T know this is confusing, but I want to
get it on the record, and I want your testimony on this point on the
record. Where the alleged erime is a non-Indian against an Indian, you
are not contending in any way that that has anything to do with State
jurisdiction, are you?

Mr. Bear Don'tr Wark. Yes; I am. T would make that contention.

Senator Mercaer. Would you?

Mr. Bear Dox’tr Wark. I think that should be subject to pros-
ecution——

Senator Mercrer. Well, we will ask the U.S. attorney the same
question,

Mr. Bear Dox’r Wark. T think that should be subiject to the prosecu-
tion by the State of Montana, Big Horn County. T do not think they
make any distinction with regard to the victims, whether or not they
be Indian or non-Indian. That could also constitute a Federal erime.

Senator MeLcrEr. The Justice Department feeling, which is rather
new, is that if there is a threat to the person or the property of an In-
dian by a non-Indian, that it conld be tried under State jurisdiction.
This is, as you well know, under litigation right now and has not been
resolved. I do not want to put words in your mouth. I think you know
that theory, do you not, Urban ¢

Mr. Bear Dox’r Wark. T am not familiar with the case, no.

Senator MeLcurr. T am advised by these attorneys that it is under
litigation now, and it is a rather new theory on the part of Justice.

Mr. Bear Don’t Wark. Then if it is up in the air, none of us have
a very definitive answer.

Senator Mercrer. That is true.

Mr. Bear Dox't Wark. It seems to me that the answer in regards
to those so-called victimless crimes—when Alex posed the question in
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regards to gambling—my understanding is that there has been some
prosecutions which have occurred on Indian reservations via the As-
similative Crimes Act, which is brought into play by the General
Crimes Aect, 1152, We think the State of Montana has been very rea-
sonable about this, but, if, in faet, there is a handy special magistrate’s
court located quite close to the reservation, then we feel that it is im-
perative upon them to come in and prosecute. This would be the U.S.
attorney under Federal law.

Senator MerLcuer. Urban, we are going to correct something here,
We are going to make it straight in our record, and I hope we correct
your impression.

Alex has been saying that, and we are going to try to make it clear,
that this bill does not change what the existing situation is, and it
does not—as you imply right now, or Alex has implied—set up a dif-
ferent situation that changes the law on that. Tt does not change the
law. Under something that really is a major erime and should be before
the Federal court, it provides that some preliminary procedures can
take place. Setting a bail, for instance, could take place under the ju-
risdiction of the magistrate. but it does not bring a major erime before
the magistrate.

The Crow Tribal Court, after Oliphant, really has no authority over
non-Indians, and Alex and Chief Alvin Howe are seeming to say on
the one hand that there is some lack of enforcement ; and on the other
hand, it is not so bad. But the fact remains that after Oliphant, there
is not any question but what you can not bring a non-Indian into a
tribal court. So to suggest, first of all, what you need is more money
for the U.S. attorney to become more active is one thing, in major
crimes, but really this does not get to the basic point of the Oliphant
decision that yon can not put a non-Indian into tribal court.

So then, Alex gets to the point. He suggests another delegation of
authority by Congress, but he clarifies this, which, as I nnderstand the
Oliphant case, is the sum and substance of it. It says, “Well. Congress
has never given that authority to a private court, and so there is no
such authority.” So this bill is an attempt to delegate some authority.

Now, if this is not the right way to get at it. that is one thing, but
we want it clearly understood that what this bill does is to grant some
authority to a special magistrate to utilize, without confusion, a sher-
iff’s office, or the city police like in the case of Wolf Point, or the BIA
officers, or the tribal police, and to see that law and order has a chance.

Now. Alvin, you have stated the case rather well. The episode was
stated by Caroll Graham ; nothing much is done on the school grounds.
You say. “Well, you only have one sheriff’s officer covering all the res-
ervation down in Big Horn County.” Well, they do not have too much
authority anyway in some instances. They are not doing much, and
you say you lack authority in some instances. So it is falling between
the cracks. We do not think it ought to.

There may be better ways at arriving at this than what we have pro-
posed in this bill.

Mr. Bear Dox't Wark. If I may, Senator?

Senator Mercrer. Yes. Let's go ahead on that basis.

Mr. Bear Don’r Wark. I am not too sure that T would be satisfied
with the categorical answer that no, assimilative erimes are not a
problem. T think that probably needs to be looked into. Yes, we Indian
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people are confused. Also, the Federal judges are confused, and also,
the city attorneys are confused. It is very difficult. If, in fact, the bill
does not change anything as far as prosecution of non-Indians, then we
are saying, “Why not enforce the law instead of setting up a special
court !” It seems to me that this court becomes too handy for prosecu-
tion of Indian people, and it seems clear that Indian people are going
to be prosecuted as defendants within that court, and that is our con-
cern; the efficiency, if you will, of setting up an additional court, if, in
fact—and Indian people do not cry too loudly on some of these
things—if the U.S. attorney, for whatever reason, is not prosecuting
what should be & major Federal crime, there is a certain price that has
to be paid for self-government.

We do not, in essence, want a police state. We do not want countless
FBI people on the reservation. We do not want another Pine Ridge-
Oglala type situation. Certainly, the enforcement could be almost per-
fected. The enforcement could be there. There could be additional law
enforcement officers, and I think there is a certain price for self-gov-
ernment. Thus far, we have been willing to pay it, since the U.S. Con-
gress said we were not capable of handling major erimes back in the
1880, as Mr. Laforge has mentioned. So if it changes now, the only
change I can see in analyzing this for quite a while 1s that it is going
to become more handy and perhaps more Indian people will be prose-
cuted underneath these laws which we all admit we do not understand.

If that could be clarified, or if it should apply to just non-Indians,
that would be a different position. But at this point, 1f the non-Indian
Anglo justice system, if they are going to talk about the law, write
beautiful laws on books, get revised codes in Montana, United States

Codes, if they are not going to enforce that, then we think the logical

step in Oliphant says that Congress cannot enforce that in Indian
tribes. We think that is a logical step. Taxpayers’ dollars go down to
help run the Crow Tribal Police Department and Crow Tribal Court.

Senator Mercuer. Urban, I do not think this is a question of restor-
& by an act of Congress, that authority to an Indian tribe over a
non-Indian. It seems to me that Oliphant has said that that authority
never existed by an act of Congress and that if it is going to be there,
it. has to be an act of Congress. Is that correct? Do you read it the same
way ?

Mr. Bear Dox'r Warx. That is how T read it. Not necessarily restore
it, but it could be placed there. We are looking at that.

Senator MeLcHER. If you agree that there should be an act of Con-
gress on this, then the question comes up : “What kind of an act of Con-
gress do you want ?” This is just one proposal. Specifically, what would
be the act of Congress that yon would recommend ?

Mr. Bear DoN’t Wark. T think it would be—if we are talking
specifically about the Crow Tribe—to allow the Crow Tribe with its
self-government, inherent power of self-government, to have jurisdie-
tion of any persons who come within the reservation boundaries; for
criminal matters, for the protection and welfare of the society down

there, the protection and police powers of the Crow Tribe, I think that
should replace it.

Senator MeLcHER. Yonu think it should be enacted ?
Mr. Bear Don’t Wark. T would like to see that enacted, certainly. I
think that is an alternative. Whether or not this is the time and the

in




45

congressional feeling in regard to Indian people—I think we have the
same concerns in regards to why the blacks are rioting in Miami and
Chattanooga. We question some of the justice. We have the same con-
cerns, and I think it was especially important in regards to_tl}e atti-
tudes that a magistrate holds against Indian people. I think it is very
important, very important in regards to the process they go to select a
U.S. Supreme Court judge or any other judge. I think they have to be
examined very closely.

Senator MeLcuEr. I will make the same comment I made this morn-
ing, and that is that what we have is not satisfactory ; the situation we
have. T do not believe that it is very practical to have an offense by a
non-Indian in such a situation as Wolf Point be tried in the tribal
court at Poplar.

Mr. Bear DoN’t WarLk. May T ask why ¢

Senator MeLcHER. Because the vast majority of the people in Wolf
Point are non-Indians, and that is the situation that we face.

Mr. Bear Don't WALK. Senator, I come to this court, and T have a
great deal of respect for it. )

Senator Mercuer. They have a city police court. They have their
own. They are under State jurisdiction over a great amount, and I do
not. think your recommendation will sell. T do not think it will wash,
and I am wondering whether—if my assessment is correct—this system
isa help.

Mr. Bear Don’t WALk, Well, T go across the street to State court,
and T have a great deal of respect for Judge Luedke and all the judges
there; Judge Wilson. T have a great deal of respect. T am wondering
why—why is it different when a non-Indian is subject to sitting before
an Indian tribal judge? That is my question. Politically impractical ¢
Maybe that would sum it up.

Senator MeLcrer. Well, if you mean that in its broadest sense: in
that the people in an area ought to have the authority, as much as
possible, to work out their own sort of system of justice which will work
for them, T will say yes, politically impractical.

Mr. Laroree. Senator, may T elaborate a little further?

Senator MeLcHER. Surely.

Mr. Laroree. If you recall, a couple of years ago, T testified before
a Senate select committee, of which I think you are a member, on that
tribal/State compact bill. We have something similar going on here
in the State of Montana. We have a legislative body that has heen
meeting with different people, and T went to some of these meetings.
We are working this very area. But the difficulty is in jurisdiction that
we just cannot get together on. T see this thing working down the road.,
vears, maybe 5 to 10 vears. But for the time being, T do not see how
it is going to work: this matter of jurisdiction. and I believe the Mon-
tana Intertribal Policy Board has also enforced the same stand.

In fact, right on the local level, we cannot even work with onr county
attorneys and county police officers. Where we have academy-trained
police officers, and on the other side, they do not have that training at
all; then they say our police officers are not well trained. We now have
a mandate that our police officers have to go to the police academy for
a 10- to 12-week course. Then during the weeks, they have in-service
training continuously. and we have a very superb police department
and very streamlined judicial system.

71-015 0 81 - 4
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Senator MeLcuer. You were referring to the Montana Intertribal
Policy Board; their position on what? The cross-deputization ?

Mr. Larorge. No. The law enforcement part, yes.

Senator Mercuer. Well, we were advised this morning that the
Montana Intertribal Policy Board endorses this bill as a proper step.

Mr. Laroree. This bill here ?

Senator MeLcuer. That is what we were advised by—whom, Caleb
Shields?

Mr. Bear Don’t Wark. Yes. Caleb Shields did say that, Senator,
and for the record, since we have taken an adverse position and we do
not endorse the bill, I think we should withdraw the support given on
that bill. T do not know whether or not the Crows were in attendance
when the Montana Intertribal Policy Board took that up, but I was
not aware of it, Senator.

Senator MeLcaER. Yes; but this bill is different than cross-deputi-
zation because we believe, as it exists now, under cross-deputization,
you would still have the same problem

Mr. Laroree. I understand that, sir.

Senator MeLcHER [continuing]. That this bill seeks to correct. That
is, to provide the focal point for the minor, the misdemeanor, the Fed-
eral misdemeanors to be brought before a magistrate for action; and
the authority of that magistrate to utilize the services of all the law
enforcement agencies available to carry out, issue citations or serve
citations, issue citations or subpenas or warrants or what-have-you. So
cross-deputization would not, in effect, perform what we think is the
key role of this bill under the Federal special magistrate.

id you have something more, Alvin ?

Chief Howe. Yes, Senator. I think one of the areas—and I do not
know how clear it has come out here—but one of the main objections
the Crows have to this bill is the fact that under the bill, it is not clear,
but it indicates that Indians will be taken into Federal magistrate
court,

Senator MeLcuER. In a case involving an Indian with a non-Indian,
but not an Indian with an Indian.

Chief Howe. OK. I think that the main objection the Crows have to
this bill is the fact that we do already have our own laws, and we are
also subject to Federal law. If a Crow goes off the reservation, for in-
stance, he is then subject to State law. So, this puts us under three dif-
ferent jurisdictions that we are subject to as members of the United
States. The reason that the Indians are still crying and smarting about
the Oliphant decision is due to the fact that the non-Indian is not sub-
ject to those three laws as we are. They can come on our reservation
and do pretty much what they please and get away with it. We cannot
take them into court. Now, under that basis, I, for one, would be, if
it is clarified to where a non-Indian only could be brought into the
U.S. magistrate court, then I think I would have to say it is a good
thing. But to subject Indians to more courts to do the same job that
we are doing now in our own court, I think, is a waste of money.

Earlier this morning, I heard you say that a Federal magistrate
would get something like $48,000 a year. My figures show that for the
State of Montana aﬁme, just for magistrates, that is $336,000. That is
not counting the magistrate support staff, court clerks, what-have-you,
that are going to have to be put under him to enforce these court deci-
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sions. Why not put some of that money—that $336,000 that you are
talking about in the State of Montana alone—toward extending this
thing and making a study out of it and see if we cannot bring it around
to where it would be more to a benefit over the next 5 years?

Senator Mercaer. Did you say a study ?

Chief Howe. Yes,

Senator MeLcHER. I want to put this in the right context. First of
all, we do not know—and we have had discussion about this here this
morning. We are glad to have your point of view on it, too. We do not
know whether one magistrate, full time, could handle one reservation
or whether it could be split between two reservations. We do not
know whether in each instance it would be a full-time magistrate.
We are researching it. We are asking for comments. We do not know
whether it should be a full-time magistrate, but I think in all fair-
ness that when you testify as you have already testified for the
Crows—as Alex has—where we ought to have better enforcement
which would mean more U.S. attorneys or more FBI or more U.S.
marshals, that either way, you should realize that you are asking for
quite a bit of money. I would dare say that if you are talking about
more U.S. attorneys, more U.S. marshals, more FBI, you are talking
about more money than what we are talking about in this instance.

But we are not sure whether this should be a full-time magistrate
for the Crow Reservation or whether it should be part time or whether
a full-time magistrate should have two reservations; such as split the
time between Northern Cheyenne and Crow. We are searching for
suggestions on that. So on the money part of it, I do not think that
we are going to spend any more money this way, if we go into it, than
if we would try to pursue it through more U.S. attorneys and more
Federal judges, too, as far as that goes.

Mr. Bear Dox't WaLk. Senator, could T make one final comment?

Senator MELCHER. Yes.

Mr. Bear Don't WaLk. I did get somewhat concerned, and al-
though perhaps it was not explicit, in regards to the functions and
duties of a magistrate. I understand the importance of a prosecutor.
Prosecutors have a great deal of experience, and I hope that we are
not even thinking about the U.S. magistrate, if, in fact, this bill goes
through, acting in that capacity. There is no way that a Federal
magistrate, which I would assume would be a judge, who has to deter-
mine guilt or innocence, should in any way deal with things outside
his courtroom that would constitute a case against any individual.
I was concerned about that because we are talking about saving
money, or at least not spending money. But justice is very expensive,
and T think we realize that, not only in our Federal system, but we
are also starting to realize that in our tribal system. That is also
probably true in the State system.

When the 1968 Indian Civil Rights Act was passed Senator Sam
Ervin said that Indian people, vis-a-vis their tribal governments,
should have all the rights that non-Indians enjoy, vis-a-vis the U.S.
Government or vis-a-vis the State government. When it came to
appointment of attorneys for indigents, he said:

Yes, you Indians can have attorneys to defend you in tribal court. As a matter
of fact, you should. But you are going to have to pay for those attorneys
yourselves.
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Now, it seems to me that we got rather—I do not want to use the
word “cheap”—pennypinching, perhaps, when it came to that right
as far as Indians are concerned. I hope I am not hearing that. nor do
I say we are, in regards to utilization of prosecutors who can wash
out cases and save money in many cases if they decide not to prosecute.
We are not getting magistrates to even think about the prosecution
end because they have to be fair and impartial. They have to render
justice.

Thank you.

Senator MeLcuer. No, Urban, the bill does not say or imply in any
way that magistrates be prosecutors. That would defeat the whole
purpose, as you pointed out.

Anything more, Alex?

Mr. Laroree. One last question, Senator. Our Crow Fair starts
Thursday. If your busy schedule allows you to come on down and
spend a day with us, we wonld be delighted to have you.

Senator Mercuer. Thanks a lot for the invitation.

Our next witness is Robert O'Leary, U.S. attorney for the District
of Montana.

STATEMENT OF ROBERT T. 0'LEARY, U.S. ATTORNEY FOR THE
DISTRICT OF MONTANA

Mr. O'Leary. Thank you very much, Senator.

I hadn’t anticipated being here today. T was in Seattle over the
weekend, and T flew in this morning. But T had prepared that state-
ment to be submitted to the Senate committee in connection with your

Senate bill, and if you would like, for the record, I conld read it now.
Senator, or we could pass through it and begin questioning.

Senator MeLcaer. Well, T think it would be helpful if you would
read your testimony, because we have not had a chance to look at it
yet.

Mr. O'Leary. All right.

I am pleased to accept the invitation of Senator John Melcher,
chairman of the Select Committee on Indian Affairs, to submit this
statement on behalf of the U.S. attorney’s office in Montana concern-
ing S. 2832,

There are approximately 42,000 enrolled members of the 7 Indian
tribes who have reservations within the State of Montana. One tribe,
the Flatheads, elected State criminal jurisdiction a number of years
ago and are not presently affected by general Federal criminal juris-
diction. They have approximately 6,000 enrolled members.

With respect to the other tribes, a large number do not live within
the exterior boundaries of the tribal reservation, although they are
enrolled members.

The FBI has investigative jurisdiction of offenses under title 18
of the United States Code, and this includes the violationsof 18 TU.S.C.
1151 throurh 1165, as well as violations of the Assimilative Crimes
Act, 18 T.S.C. 13.

The T7.S. attorney’s office has prosecutive diseretion with respect to
all offenses which may be violations of the above sections. As of
July 15, 1980, there was approximately 200 criminal cases and matters
pending in the office. It is estimated that between 60 and 70 percent
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of the criminal cases and matters handled during the year involve
crimes on the Indian reservations. !

The concept of special Federal magistrates on Indian reservations
with jurisdiction over minor Federal offenses is very interesting. The
testimony and statements submitted at the hearings on this proposed
legislation may establish a need for such magistrates.

In Montana, there are presently Federal magistrates serving either
on or adjacent to each of the six Indian reservations. These magis-
trates have authority to conduct trials of minor offenses in conformity
with 18 U.S.C. 3401 and, additionally, the magistrates in Great Falls
and Billings have greatly expanded authority in both criminal and
civil cases. A copy of the order of the court dated November 23, 1979,
is attached hereto for the committee’s information.

Following the Supreme Court decision in Oliphant v. Suquamish
T'ribe, 435 U.S. 191, which held that tribal courts do not have jurisdic-
tion over non-Indians, our office became quite concerned over the ef-
fects of this decision on law enforcement and the prosecution of minor
offenses by non-Indians against Indians on the reservations. Prior to
Oliphant, only one tribe in Montana had attempted by ordinance to
subject non-Indians to tribal court jurisdiction, but in reality, local
county or city law enforcement authorities investigated and prose-
cuted offenses by non-Indians against Indian persons, property, or
tribal interests.

Offenses committed by non-Indians against non-Indians on Indian
reservations are within the exclusive jurisdiction of the State. United
States v. MeBratney, 104 U.S. 621.

Minor offenses and those other crimes not specifically set out in
18 U.S.C. 1153 committed by Indians against Indians are within the
exclusive jurisdiction of the tribal courts.

Since the Oliphant decision, supra, there has been no change in the
handling of minor offenses by State and local authorities in cases
where the defendant is a non-Indian and the crime involves Indian
persons, property, or tribal interests,

The question of whether or not the Federal Government has exclu-
sive jurisdiction over such offenses committed by non-Indians on the
reservations has been the subject of intensive study by our office and
the Department of Justice since the Qliphant decision. On March 21,
1979, John Harmon, Assistant Attorney General, Office of Legal
Counsel, provided an opinion to then Deputy Attorney General Ben-
jamin Civiletti, which in essence concluded that the States, not the
Federal Government, have exclusive jurisdiction over those crimes by
non-Indians that do not pose a direct and immediate threat to Indian
persons, property, or tribal interests, and that the States have con-
current jurisdiction with the Federal Government over offenses com-
mitted by non-Indians that do involve a threat to these Indian inter-
ests. A copy of that opinion is attached hereto.

As far as Montana is concerned, the foregoing opinion merely re-
affirmed the policy which had been followed for a number of years,
at least back into the early 1960’s when T was an assistant U.S.
attorney.

Jurisdiction of special magistrates under the proposed legislation
would be limited to minor offenses committed by non-Indians against
Indian persons, property, or tribal interests, and in Montana at least,
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jurisdiction of those offenses is already concurrently vested in the
State and Federal governments.

I have no doubt there are and have been cases on all Indian reserva-
tions which should have been prosecuted in either tribal, State, or
Federal court and were not. The reasons are many, and I am sure
some would say, including declination judgments made by my office.

There has been a very significant improvement in the quality of law
enforcement on the reservations in recent years. However, the major
problem in cases falling through the cracks is not, in my opinion, due
to inadequacies in the present tribal, State, and Federal court systems,
but rather to the need for more trained, professional law enforcement
officers on the tribal, local, and Federal, BIA level, and more effective
cooperation between them and all prosecutors.

It is unfortunate, in my opinion, that all minor offenses committed
by either Indian or non-Indians on the reservations could not be
handled by a single special magistrate using the combined resources of
the tribe, State, and local and BIA officers and a local prosecutor. I
believe this would result in more effective investigation and prosecu-
tion of those offenses which most immediately touch the lives of most
residents,

I agree with the aims and purposes of Senator Melcher’s bill, but I
do believe that in Montana, those aims and purposes are presently
being served by the existing tribal, State, and Federal court systems,
including the present magistrates.

Senator MerLcaer. Well, Robert, T have some questions here to pro-
pose and ask of you.

What are the current arrest authorities of tribal police?

Mr. O’Leary. The present arrest authorities of the tribal police are
limited to the arrest of Indian persons, and they do not have authority
to arrest non-Indian persons unless they are cross-deputized with the
local county where the reservation is located. Now, that does occur in
some limited instances, but there has not been, to my knowledge, wide-
spread cross-deputization between tribal police and the local deputy
sheriffs and the city police where cities are located on the reservation.

Senator MeLceER. In the case of cross-deputization where the tribal
police officer would have anthority to arrest a non-Indian, where would
the arresting officer bring that non-Indian to court?

Mr. O’Leary. The non-Indian person presently goes to the justice
of the peace when he is arrested by the local authorities. Or, where
cross-deputization exists, by the Indian tribal police, brought before
the justice of the peace, and in some cases where cooperation exists be-
tween the Indian tribal police and the local authorities, the Indian
police officer signs a complaint before the justice of the peace to bring
that person to the justice court.

Senator MeLcrer. What authority does the Indian police officer have
to arrest a non-Indian for a Federal offense?

_Mr. O’Leary. Ordinarily. the tribal officer does not have the jurisdie-
tion to arrest a non-Indian for a tribal offense.

Senator MeLcrer. What about a Federal offense ?

Mr. O’Lieary. For a Federal offense, correct. T will say that it does
happen in quite a few cases, because of the lack of the presence of either
a BTA officer or an FBI agent in the area when the offense is com-
mitted. Usually, then. the person is held by the tribal police with the
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tribal court system, pending the arrival of the FBI or the BIA to con-
duct the investigation and determine whether or not the elements of
offense that occurred should be prosecuted, and usually in the Federal
court at the district court level.

Senator MeLcHEr. Do you think it is clearly authorized for the
tribal police officer to do just what you have described ?

Mr. O’Leary. When we are speaking of arresting a non-Indian for
a Federal offense, I do not think it is clearly authorized. It does
happen.

Senator MeLcHER. So in that regard, this bill would be helpful?

Mr. O’Leary. In that regard, the bill would be helpful.

Senator MEeLcHER. Because, despite the presence of the Federal
magistrate or the broadening of the Federal magistrates in Judge
Battin’s court, clearly, there is no clear authority for the tribal police
officer in case of a non-Indian to do as you described ¢

Mr. O’Leary. That is correet.

Senator MeLcuEr. Now, the BIA police officers, of course, have a
little broader authority, do they not?

Mr. O’Leary. Yes. They have arrest authority over Indians and
non-Indians who commit Federal violations on the Indian reservation.

Senator MeLcueg. Now, in the case of offenses committed within an
Indian reservation by non-Indian against Indians, would the sheriff’s
office have authority ?

Mr. O’Lieary. Yes.

Senator MeLcHER. And, by Indians against non-Indians?

Mr. O’Lary. No.

Senator MeLcuER. No. So that this bill, then, would be helpful in
that regard ?

Mr. O’Leary. Senator, I may be misreading the bill, and if I do, I
am sorry, but it is my understanding that the till only addresses those
situations where non-Indians are committing offenses against Indians,
and the bill would address itself to the jurisdiction of the magistrate’s
court in those instances only, not where the Indian is committing an
offense against a non-Indian, which is a minor offense.

Senator MerLcuer. We think it applies to that situation. It is in-
tended to apply to that situation. We do not mean to have any sugges-
tion on that portion of the language.

Mr. O’Leary. I may be misreading it because I read it very care-
fully to determine if that was the intent of it, and if so, I do believe
there is a problem because of tribal sovereignty, the Indian person
committing the misdemeanor or the minor offense.

T also believe it is covered, perhaps not adequately in practice, but at
least in theory, under the Assimilative Crimes Act.

Senator MELcuEr. You think it could be covered under the Assimi-
lative Crimes Act?

Mr. O’LEeary. Yes.

Senator MELcHER. Now, as to the tribal and BIA police and Federal
officers regarding that, is it necessary to confer Federal officer’s status
to tribal police in order to establish a Federal offense when such an
officer is assaulted in the line of duty?

Mr. O’Leary. Senator, I don’t believe——

Senator MerLcuEr. That is a Pine Ridge problem.
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Mr. O’Leary. OK. I do not believe it is a Federal offense presently
for any individual to assault a tribal officer, at least if it is

Senator MeLcuer. Should it be ?

Mr. O’Leary. I think it should be, yes.

Senator MercuER. You think it should be?

Mr. O’Leary. It is in the line of duty and his duty involves the en-
forcement of some Federal law, whether it is directly related to the
Indian Reservation or Indian persons or not, if it has some direct
relationship.

Senator Mercuer. I do not think our bill, as drawn right now,
addresses that problem, but we have a witness from the Oglala Sioux,
from Pine Ridge, and we are anticipating that he might make such a
suggestion,

Should the establishment of Federal status be coupled with some
training requirements or certification ? Well, I guess that is a rhetorical
question. Of course it should. Can you give us some suggestions along
that line?

Mr. O’Leary. Are you speaking now of the Federal status for police
organizations?

Senator MeLcuer. Yes, Federal status, for tribal police.

Mr. O’Liary. I believe someone like Alex Laforge has testified that
most, if not all, of the Indian police officers are required to attend the
national police academy. I think the minimum period is 10 weeks.

My problem and concern, both now and in the 1960’s, was not nec-
essarily the quality of training of the Indian police officers; it was the
fact that they are subject too directly to the change in administration
of the tribal governments and do not have professional status. By that,
I mean the permanent appointment, the retirement benefits, that a pro-
fessional police organization should have. I believe that that, in and of
itself, would give autonomy to most of the Indian tribal police orga-
nizations. They would funetion, at least in my experience, far better
than they do, and it is not a question of training; it is a question of
being more autonomous, having an independence from the tribal polit-
ical system as much as possible.

i Senator MeLcuEr. That is helpful. We are glad to have your views on
that.

The current policy seems to require the FBT investigation and ae-
ceptance of a case by the U.S, attorney before a case is processed. We
do not see that policy applying to, park police, for instance, in Federal
parks in regard to minor offenses. Now, what we envision or contem-
plate in S. 2832 is that tribal and local or sheriff’s office police officers
could take cases directly to the special magistrate’s court, and in minor
cases, present the case informally through the police officer instead of
going through this other procedure of the FBI and U.S. attorney’s
office.

How do you view that? Do you view that the proper utilization of a
magistrate’s court ?

Mr. O’Leary. I do not really have any great problem with the con-
cept of that, Senator. We do it by agreement with the National Park
Service on the minor offenses, which are primarily traffic, public in-
toxication, minor drug use within the park. We do it in Flathead on
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the Flathead Reservation with respect to the Indian hunting and fish-
ing violations, which are a violation of seetion 1165, and we trust the
judgment and discretion of the law enforcement authorities if the case
1s of a more serious nature and seems to have aspects to it that would
require maybe some prosecutorial discretion that they will refer them
to us.

I think my problem with the whole idea is that we went back through
our records, and in my office, could only find one instance in approxi-
mately 3 years where a case had been referred to us for prosecution
of a minor offense before a magistrate under the Assimilative Crimes
Act from an Indian reservation. We get no complaints whatever di-
rectly to our office, at least probably some that we do not get about
lack of prosecution of minor offenses by either the State authorities or
the BIA or the tribal police. So I guess I will have to say I do not
have enough experience, strange as that may sound, because we just
simply do not get the complaints.

We know from listening to some of the tribal officials that cases do
fall between the cracks. The State does not handle them, for one
reason or another, and neither does the tribe. They do not get to us,
s0 I cannot really comment on what the bill would do, although I have
a feeling that—if I am correct—that it only applies to the non-Indian
violators; not to Indian violators; that there would be very few cases
where it would be presented to a special magistrate unless things
dramatically change.

Senator Mercuer. Can you tell us, and maybe you’ll have to supply
statistics for the record, the number of cases that were referred to the
U.S. attorney for consideration, the number prosecuted, and the num-
ber declined ¥

Mr. O’Leary. I do not have those at my finger tips, but we do keep
records on all matters and cases that are referred to us and the declina-
tions that are made. We keep a record of that. We also keep a record,
of course, of the prosecutions and the results of the prosecutions, so
I could supply that to the committee. It will probably take me a few
days to assemble the information.

Senator Merouer. The record will be open for 14 days, and we
would very much appreciate having those.

Mr. O’Lieary. What period of time would you like it for, Senator?

Senator MeLcuer. For the past 2 years. I tﬁlink that would be long
enough.

Mr. O'Leary. Yes, I am sure we can do that.

[Subsequent to the hearing the following information was received.]

UNITED STATES DEPARTMENT OF JUSTICE,
UNITED STATES ATTORNEY, DISTRICT OF MONTANA,
Butte, Mond., August 22, 1980.
Hon. JouN MELCHER,
Senate Office Building, Washington, D.C.

DeAR SENATOR MELCHER. In accordance with your request during my testimony
before the Senate committee in Billings on August 11, 1980, I am enclosing
the statistics on Indian cases during the past two years.

I have noted the general reasons for dismissals but due to the fact that
statistics on reasons for declinations were not separately kept until the De-
partment of Justice instituted such a policy in November 1979 it would be a
very time consuming effort to go back through every file and set out the reasons
for declinations.
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However, in general prosecutions are declined for the following reasons:

(a) Evidence insufficient.

(b) Referal to tribal and/or court jurisdiction because offense not serions
enough to warrant felony prosecution.

(e) Pre-trial diversion or other non-criminal disposition,

(d) No federal jurisdietion.

(e) Joint offenses and joint subjects and prosecution authorized on
ma jor subjects only.

(f) No substantial federal interest served by prosecution which includes
these considerations :

(1) Federal law enforcement priorities ;

(2) the nature and seriousness of the offense ;

(3) the deterrent effect of prosecution ;

(4) the person’s culpability in connection with the offense ;

(5) the person’s history with respect to eriminal activity ;

(6) the person’s willingness to cooperate in the investigation or
prosecution of others ; and

(7) the probable sentence or other consequences if the person is
convieted.

(g) Grand Jury testimony by witneses inadequate to justify prosecution
and thus declination rather than submit proposed Indictment to Grand
Jury.

Senator, I appreciated the opportunity to testify before the committee and
if yon should want any additional information please let me know.
Best regards,
Yours sincerely,
RoserT T. O'LEARY,
United States Attorney.
Enclosure,
Indian statistics for the District of Montana from approximately June 12, 1978
to the present time are as follows :

Prosecuted

Cases dismissed’

No bills

Transfers to other districts
Declined

LG T A R 1 e S e R S i St A e SR e

Grand tolal, cases presented. ... oo Ll Lol ol 719

1 Reasons for Dismissals :

(1) Technieal defects and re-charged.

(2) Defendant prosecuted on other charges.

(3) A number of co-defendants and 1 or more dismissed in return for testimony
and cooperation in trial of major subjects.

(4) Evidence not sufficlent at time of trial to conviet

(5) Reversal on appeal.

(6) Deferred prosecutions (placed on probation for a year and if successfully
completed then charge rllumisswi?.

{7) Pleas to lesser included offenses and dismissal of original charge.

(8) Witnesses fall to appear at time of trial

Senator MeLcaer. One more question. Considering the major crimes,
is there any reason why a tribal or State investigator should not be
able to bring a case directly to the U.S. attorney instead of going
through the FBI? As is so often brought to our attention, there is a
delay, waiting for the FBI to appear on the scene? We have had, in
this morning’s testimony, at least two or three witnesses stressing the
delay, waiting for the FBI. I can assure you, and I think you can vouch
for it, too—you have heard plenty of complaints that this is a long,
time-consuming process when the FBI is not on the scene and some
of the evidence is less than fresh when collected.

Mr. O’Leary. Well, to directly answer your question, I believe that
the statute has to be changed because the FBI now has exclusive in-
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vestigative jurisdiction over title 18 offenses unless Congress has vested
concurrent jurisdiction for the investigation with other law enforce-
ment agencies or eliminated the FBI from that investigative authority.
Senator Mercuer. We got a different impression from the March
hearings, and if the statute needs to be changed, would you recom-
mend that it be changed in such a format as we are proposing here in
this bill?

Mr. O’Leary. Well, No. 1, while occasionally there is some delay
before the FBI agent arrives on the scene and begins his investigation,
our experience really is that the local tribal authorities, police officers,
and BIA officials and officers where that is involved, do a good job
because of their training in preserving the crime scene, gathering
evidence, securing names of the witnesses. We do not find, at least in
our experience, and I would like to know of specific cases if there
are some where there is a delay in prosecution of any major offense
because of a delay of an FBI agent getting to the scene.

We all know that the FBI has limited resources, limited resources
in Montana. The major part of their work in Montana is devoted to
enforcement of the law on Indian reservations. We also have, of course,
a different situation now because of the Speedy Trial Act where we
are not nearly as hasty to arrest, unless it is absolutely necessary, and
hold a person in custody because of the fact that under the Speedy
Trial Act, the time starts running as soon as they are brought before
the magistrate on a charge. So, unless the situation is such that it
demands that the individual be arrested, held in custody, transferred
to Great Falls, Butte, Billings, wherever, we prefer in most cases to
make sure the investigation is completed with the cooperation of all
three of those agencies and presented to us. We like to hold them for
grand jury because then we know that we have the case ready to go,
and when the indictment is returned, the time starts running on the
Speedy Trial Act, which, it puts us within a parameter that the State
officials are not in. So, we cannot afford to horse around and get ready
for the case after the arrest is made. Now, I am talking about the
major crimes. So we usually prefer, unless it is necessary, to go through
the investigation.

I do not frankly find any problem with the BIA police officers on
the tribal level cooperating with the FBI agents. They have their
problems, of course, from time to time, and they do not always agree
on the way the investigation should be conducted, and they do not
always agree with the results of the investigation and sometimes do
not agree with our office. But, I think it is pretty well known through-
out the State, Senator, that if there is a disagreement upon prosecu-
tion decision, that the tribal officers, chief, BIA people, I think, come
to our office or the assistant, whoever it might be, and ask him to re-
consider, take another look at it, give them the benefit of some addi-
tional information or insight they may have, because we do not run
a closed ship.

Senator Mercmer. Well, my question was more to the point of
whether the FBI had to investigate first, and testimony last spring in
Washington was to the effect of whether or not the FBI had to inves-
tigate first, in the case of a major crime, and the answer by Mr. Gow
was that there was no such requirement.

Mr. O'Leary. I do not think so, either.




56

Senator Mrrcuer. That is the point. There is no requirement of
investigating first?

Mr. O'Leary. Not that T know of.

Senator MeLcuer. Then the question is would—getting back to my
original question—would it be advantageous to have tribal investi-
gators bring a case directly to the U.S. attorney without the presence
of the FBI1? I guess the answer to the question, then, or the answer
you gave to that question, is still correct. In your viewpoint, it is under
existing statutes. The FBI would still have to be involved.

Mr. O’Lieary. They would still have to be involved, I believe, and the
way it works, in reality, is that the FBI, generally speaking—I'm not
saying in all cases—but generally speaking, works well with the locals.
The locals do a large part of the investigation. Without them, there
couldn’t be any real enforcement of the Major Crimes Act on the In-
dian reservations.

Senator MeLcuer. It is the local people that are complaining, and
they are not satisfied.

I have to say that at least one or two State district judges have told
me that they feel that on some of the major erimes such as rape that
the investigation is slow, and that many cases are never prosecuted,
nor is a serious attempt made to prosecute, because they feel that the
collection of evidence will be very incomplete and that that is one of
the major crimes that is not being satisfactorily addressed under the
current system. I suspect maybe you have heard it too, but I think it
is rather serious that we get that type of comment from district judges.

Mr. O’Leary. Senator, that may be true, but I have not had any
district judge call me, or any member of an office that I know of, and
make such a complaint. In a rape case, the most vital period of time
in the investigation is as soon as it is reported. Due to the nature of
that type of case, the victim has to be examined, the evidence has to be
secured, the witnesses who may or may not be available have to be
interviewed almost immediately because of the fact that memories
grow dim as the grass grows high. They are the toughest types of cases.
No question about it.

Senator MeLcuer. You understand, I said district judges in the State
judicial system.

Mr. O'Leary. I see.

Senator MeLcuer. Not Federal.

Mr. O’Leary. I have not had any of them call me about rape cases,
either.

Senator MerLcaer. It is not under their jurisdiction so maybe they
do not want to call you, but I know at least two who have taken the
trouble to tell me about it.

Mr. O'Leary. Sure.

Senator Mercuer. The Crows have testified that the State is not
prosecuting crimes of non-Indians against Indians, yet the Justice
Department is attempting to say that that is a procedure that could
and should be followed. What are your comments on that?

Mr. O’Leary. Well, Senator, that is the position of the Department.
My view, of course, is that there is concurrent jurisdiction and if those
cases, they feel, are not prosecuted, they should be reported to the BIA
or to the FBI agents who are working the reservations. If the cases
have merit, we do not have any problems with prosecuting them under




57

the Assimilative Crimes Act, but they simply are not being reported
to us. That is our view on it, anyway.

Senator Mercuer. Thank you very much, Robert. I very much ap-
preciate your coming over here to testify, and I think your testimony
has been most helpful to us.

Mr. O’Leary. Thank you, Senator. T would like to introduce Frank
Meglen, who is an assistant in my office here in Billings. Frank is sitting
with me here today. He kept track of the testimony this morning so
that he could tell me what had gone on and how much heck we had
gotten.

Senator MeLcuer. Thank you very much for being here all morning.
Frank.

Mr. MecreN. Thank you, Senator.

Senator Mercuer. I would like to call up for the next witness,
Joseph Gray, area special officer, and Kathy Fleury, area judicial
services officer, Billings Area Office, Bureau of Indian Affairs.

STATEMENT OF JOSEPH GRAY, AREA SPECIAL OFFICER,
BILLINGS AREA OFFICE, BUREAU OF INDIAN AFFAIRS

Mr, Gray. I want to thank you, first of all, for the invitation to be
here and to testify.

I would like to make just one remark concerning the evidence of dis-
trict judges, the remark apparently that was made to you, before I for-
get about it. T do not know where the judge got his information, sir,
but we do not normally submit cases to them for consideration, to the
tribe, or burean, or FBI, so I am not sure where they got their infor-
madtion.

Senator MeLcuEr. Pardon me, Mr. Gray. Of what judge are you
speaking ¢

Mr. Gray. I do not know what judge you were talking about, sir.
It was a district judge. Comment was made that the evidence was lost
by tribal or bureau officers, or misplaced, or whatever. I cannot recall
a case being submitted to a State district judge for consideration, so I
do not know where he is getting his information.

Senator MeLcHER. No, I am not speaking of a case being submitted.

Mr. Gray. Oh, OK.

Senator MeLcaER. On a major offense, he has no jurisdiction any-
way. He is just commenting as a citizen.

Mr. Gray. Oh, I see.

I would like to make just one comment on Mr. O’Leary’s testimony,
and that is his interpretation of the jurisdiction on the bill. The longer
I sat here today, the more confused I became on the exact jurisdiction
that is purported to extend to the Indian country. It would be our
recommendation that the jurisdiction over the Indian committing an
offense against a non-Indian remain with the tribal court. This has
been historic. They have exercised this jurisdiction for years, and I
think it is pretty well established in law through the Federal courts
that the tribes do have this jurisdiction, and we would recommend it
remain there.

Senator MeLciEr. The Federal court also has that jurisdietion.

Mr. Gray. Yes, sir. Well, it has the jurisdiction over the major crimes
for the Federal offenses,




58

Senator Mercuer. They also have the jurisdiction over the minor
crimes. too, the misdemeanors by an Indian against a non-Indian.

Mr. Gray. I think the tribes have that jurisdiction when a crime is
committed anywhere on the reservation. It is being adjudicated that
WAY NOW.

Senator Mercier. Tt is our impression that that is not the case, but
that the Federal Government does retain jurisdiction of a crime com-
mitted by an Indian against a non-Indian, if they want to exercise it.

Mr. Gray. Well, sir, I would not argue it.

Senator MeLcuer. We will research it, and we will be glad to com-
pare notes with you on that.

Mr. Gray. OK. We recommend it remain with the tribe, in any case.

T have one comment on the authority of the tribal, State, and Bu-
reau of Indian A ffairs police on the reservation wherein the bill would
authorize the State, as well as tribal and Bureau officers, to enforce the
Federal laws and to serve a summons and process. Right now, the
machinery is there, and we do have officers on the reservation, Bureau
officers, as well as tribal officers, who are commissioned special officers
who have the authority to service process on the reservation. I am not
sure that the need to authorize all county and State officers is there.

T would question the need for that, but here again, I would not
argue it at Phis point because T think we already have the machinery.
We have certain qualification standards, and we do have, in our manual
requirements, certain procedures that have been approved by the Secre-
tary of the Interior, certain qualification standards. So I do not know
if that is a real need. That might be something to consider somewhere
down the road.

When we received notice of this hearing from your office, sir, we did
send inquiries to the reservations to try to determine the extent of the
problem since Oliphant in dealing with non-Indian offenders. Prob-
ably, because of the time limits set and the closeness of the hearings, we
did not get response from all of the reservations.

From what we are able to determine, we have estimates from reser-
vations. and T could give you copies of the questionnaire that we sent
out, if you would like. We have estimates that range between 50 cases
a year and perhaps 400, We do not really know at this point how many
cases would be brought before the special magistrate. I would give the
opinion that on my experience over the last couple of years since 07
phant that it is not a big problem, although we do have certain cir-
cumstances that arise occasionally on the reservations that do develop
into a situation, very sensitive situations, between Indians and non-
Indians. o that there are some problem areas. Whether it would war-
rant full-time magistrates on every reservation, we could not say at
this time.

Under the practice and procedure, section 653(4) (d), page T, it
would be suggested that you include, after BIA police officers, that you
insert right there, “special officers or criminal investigators.” Some-
times the term “police officer” to some people does not include special
officers or eriminal investigators, so there would be no doubt in any-
one’s mind that the BTA criminal investigator or special officer would
be included in that definition.

Concerning the police officers giving and appearing as witnesses
and giving evidence, this is certainly a part of an officer’s duty. We
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would recommend, however, that they not be required to prosecute
cases, that they not be required to cross-examine or to give rebuttal
or to give opening and closing arguments. It is our belief, and my
past experience, that particularly where a defendant has an attor-
ney, that it would not be fair to the Government or to the police
officer to require him to act as a prosecutor. I think in cases where
the defendant either hires an attorney or has one appointed that the
United States should be required to furnish an attorney for the
Government’s side of this.

T guess that will conclude my testimony unless you have questions.
Kathy Fleury has some remarks to make.

Senator Mercaer. OK, Kathy.

STATEMENT OF KATHY FLEURY, AREA JUDICIAL SERVICES
OFFICER, BILLINGS AREA OFFICE, BUREAU OF INDIAN

AFFAIRS

Ms, Freury. Thank you, Senator, and the Committee on Indian
Affairs.

My name is Kathy Fleury, and I am in judicial services. I am an
attorney.

I have a few comments concerning some of the legal questions I
have about this bill. Senate bill 2832 1s generally viewed as a solution
to prosecuting minor criminal offenses committed by non-Indians
within the exterior boundaries of the Indian reservations. It would
seem that the intent should be made clear as to who will be consid-
ered defendants under this bill. T think generally from the survey
that I have taken from Indian reservations, the biggest concern is
that this bill is not clear as to who it will apply to, and it is viewed
as an infringement, or if it includes Indian cfefendants, then it is
viewed as an infringement on tribal sovereignty.

The majority of misdemeanors committed by non-Indians—from
a survey taken that Mr. Gray and myself have requested tribal reser-
vations to submit to us—are traffic violations, trespass and assault,
in which tribal courts do not have jurisdiction over non-Indians.

Those reservations who have favored this bill are those that—or
maybe I should explain that to make this a little more clear. Those
who have opposed it, it is because it seems to include minor criminal
offenses committed by Indian people, and the intent, generally, for
those who are in favor of it, that it is going to fill in that gap of
jurisdictional problems that Oliphant left and wherein tribal courts
do not have jurisdiction over non-Indian offenders who have com-
mitted eriminal offenses on the reservation, and this would not
include offenses committed by Indians against non-Indians on the
reservation,

Many of the reservations have, in their codes, minor criminal of-
fenses over which they now have jurisdiction, and, in fact, I believe
they do have inherent jurisdiction unless it is expressly taken away
from them. T do not believe that there is anything that says minor
criminal offenses are now handled under Federal jurisdiction, and that
would have to be expressed by Congress.

And T view this, and the tribes do also, that the fact that minor
criminal offenses, if not expressly not including Indian people or In-
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dian tribal members, that it would be a divestment of criminal juris-
diction over their members.

Senator Mercuer. Kathy, before you get too far away from the
point you were making, we want to explain that it is our viewpoint
that the Federal Government does retain jurisdiction over minor of-
fenses of an Indian against non-Indians, that this does not change
that, that that is the way the law is now. The policy of allowing the
tribal court to exercise their authority over a erime committed by an
Indian against a non-Indian does not change the authority of the
Federal Government if they want to exercise that authority. It is a
concurrent authority, and we are not creating a new one. It is already
there.

Ms. Freury. Well, I guess that is arguable.

Senator Mercuer. T am giving the viewpoint of our attorneys.

Ms. Freury. Yes; well, I guess the viewpoint of tribal governments
is that they retain all the——

Senator MeLcuer. We are referring to 18 U.S.C. 1152, and there
are cases where if the tribe has exercised jurisdiction, then the Fed-
eral prerogative is excluded, and there is evidence clear that some
treaties establish particular inherent rights because of the treaty, but
in general, we are referring to this section of the Code.

Ms. Freury. Senator, 1 think that this is where the tribes view it,
as those who oppose it, as a conflict, because if they have in their law
and order code, if they have minor criminal offenses already defined
and they are already prosecuting those cases with tribal members, that
then it becomes a question of who has jurisdiction, the magistrate
or the tribal court. If it involves an Indian person committing a minor
criminal offense against a non-Indian, what court would have juris-
diction ? Right now, tribal courts have exclusive jurisdiction over their
members.

Some have opposed the appointment, also, of a full-time magistrate
residing on the reservation masmuch as there really are not enough
cases to substantiate this need, and in the survey that Mr. Gray and
myself took, that some of the statistics would bear this out; that the
majority of minor offenses committed by non-Indians is small on
many reservations. And those reservations of large non-Indian popu-
lations, they, of course, do favor this bill. Where tribal governments
have cooperation with county attorney offices, non-Indian offenders are
being prosecuted by local officials.

Also, there is some concern on section 651, jurisdiction and powers,
(a) (3), in the language of the bill, and there is concern that there are
no express limitations to the powers of the magistrate, and essentially
that it shonld be defined what eriminal misdemeanors apply.

On 651(b), it also appears to provide jurisdiction over civil or
criminal cases. Right now, the tribal courts are handling civil cases
that involve non-Indians, and there was concern expressed over that
section.

Also. on section 653(d), it is not clear as to procedure, if this
authorizes local law enforcement to enter the reservation, to arrest,
if it were an Indian defendant. It seems like this would—well, I
guess T am just not clear on the language of that, and maybe you could
clear that up. It appears from the language that
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Senator Mercuer. Kathy, we would be glad to respond, or have
these attorneys respond, to any specific questions you have. We are
trying to go through this record and respond to your questions as
you pose them.

Ms. Freury. I would appreciate it if that section could be cleared,
section 653 (d).

In conclusion, it appears that those reservations with a large non-
Indian population favor the bill. Those who are more isolated and
do not have as many non-Indian population oppose it, and I believe
that our position is that if, in fact, the bill would include Indian
defendants, we would oppose it. I think that should be expressely
stated in the bill, that it does not include Indian defendants or Indian
tribal members, that that jurisdiction remains exclusively with the
tribal governments.

Senator MeLcuEr. It is our understanding of the law that it cer-
tainly would continue, what we understand the law to be, and that
the Federal Government does have jurisdiction over non-Indians
committing a crime against—or an Indian committing a crime against
a non-Indian—and we do not intend to change that. We think it is
there now. You mention tribal courts that are exercising civil juris-
diction over non-Indians. What tribal courts are you speaking of, and
are you telling us that you have some data on that you could provide
some ?

Ms. Freury. Senator, I do not have any data, but I believe all tribal
courts are exercising civil jurisdiction over non-Indians.

Senator Mercuer. We would be interested in some specifics.

Ms.g Freury. You mean like numbers of cases and what kinds of
cases?

Senator MerLcaer. And what are you referring to when you say
“al] tribal courts”? Do you mean all tribal courts in this area, all
tribal courts in the United States, or what?

Ms. Freury. I would say all tribal courts in the United States, but
definitely in Montana.

Senator MeLcaer, Which ones have any cases—that is civil cases,
involving non-Indians, and if you -have some statistics on that, we
would appreciate having it.

Ms. Freury. I will try to obtain statistics for you.

Senator MeLcrer. We do not have any data on that.

Now, when you say that you think the smaller reservations—and I
do not know what that means exactly—but the ones where the popu-
lation is mainly Indian, the majority are Indian rather than non-
Indian, are you referring to Indian reservations within this area or
what?

Ms. Freury. Yes; I am.

Senator MeLcHER. Now, which ones specifically ¥

Ms. Freury. Well, in listening to the testimony from the Fort Peck
and the Blackfeet who both favor this bill, and 1n talking to them, or
I talked to one of the representatives personally, and it appeared
that primarily the reason that they favor it is because the popu ation,
non-Indian population, is too high there that they see this as an im-
mediate solution to the problem. Whereas in a reservation that does
not have that large non-Indian population, they are not going to be
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faced with the same problem, so they may, in fact. not see a need for
a special magistrate.

Senator Mercaer. Well, in fact, the C'rows, then, would be the ex-
ception to your comment

Ms. FLeury. Yes, sir.

Senator MELcHER [continuing]. Because there is a large non-Indian
population on the Crow Reservation, and as of now, they are not in
favor of it, as is evident from their testimony just a few minutes ago.
But we are searching through these hearings trying to find out what
would be, if an approach like this would contribute to anything, and
we are not sure. We think it would, but we are not sure that we are
going to find, on the balance of testimony, that that would be the
opinion of the people that are involved. So we very much appreciate
your testimony because you are dealing with this problem.

Mr. Gray, you mention that there are BIA officers to serve warrants
and subpenas and so forth. Well, we are aware of a tremendous amount
of Indian reservations where there are no BIA officers to serve sub-
penas and warrants and what-have-you.

Mr. Gray. Well, that might be.

Senator MeLcHER. Are you recommending that we increase the
number of BIA special officers?

Mr. Gray. That might be all right, sir, on some reservations, but
we do in Montana and Wyoming. We have authority to enforce
Federal laws.

Senator MeLcuer. And how many do you have?

Mr. Gray. Special officers?

Senator MeLcHER. Yes; special officers.

Mr. Gray. I would say 14.

Senator Mercuer. Fourteen for eight reservations?

Mr. Gray. Yes,sir.

Senator MercrEr. And you can forget about the Flathead because
you do not have to worry about that ; is that right ?

Mr. Gray. No; we do have certain responsibilities to them.

Senator MeLcuer. Hunting and fishing.

Mr. Gray. Yes, sir.

Mr. MeLcaer. You have 14, and yonu have—from one end to an-
other—about 600 to 700 miles across, and you think that does it?

Mr. Gray. No: I do not think that does it. It does it from the stand-
point—— k

Senator Mercrer. I am being a little facetious. Of course, it doesn’t.

Mr. Gray. We still have tribal police departments that do police
work on the reservation, and they do it in conjunction with the
Government.

T would like to make one other comment on this bill, sir, if T might.
As a special officer and representing—hopefully I am speaking for
the tribal police—that we do not feel that the FBI needs to be in-
volved in these misdemeanor offenses, and I think we can handle it.
And. in fact, I think we could probably handle some of the more
serious cases, and we do not think it would be necessary to obtain prior
authorization from the U.S. attorney in order to prosecute somebody.
If we have somebody breaking the law, our officers, we feel, are suf-
ficiently trained that they can file the complaint and bring the charges.
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Senator Mevcuer. If you believe that, do you believe that we ought
to have a Federal magistrate to whom you could bring your complaint
in the case of the non-Indian ?

Mr. Gray. In the case of the non-Indian, that would be fine, yes, sir.
Because, I think there are a lack of prosecutions on some non-Indian
offenses.

Senator Mercuer. Do I understand you correctly: that you are
recommending the passage of a bill such as this?

Mr. Gray. Yes, sir. I think it would help law enforcement generally,
but I do feel that

Senator Mercuer. But you would recommend excluding the Indian
offender against the non-Indian ¢

Mr. Gray. Yes, sir. I think that is the authority of the tribal
government.

Senator Mercuer. Mr. O'Leary, I am glad you are waiting. Could
we ask you another question ?

You have followed this discussion that we have had with Kathy and
Mr. Gray. Do you believe, as the committee’s counsel believes, that
the Federal jurisdiction exists concurrently in the case of a tribal
court system for an offense committed by an Indian against a non-
Indian?

Mr. O'Leary. For the misdemeanor or minor offense that it is
under ?

Senator MeLocHER. Yes.

Mr. O’Leary. Yes; I think the tribal court has jurisdiction. Our
policy is, if the tribal court doesn’t handle the matter, it is referred
to us and we handle it under the Assimilative Crimes Act.

Senator MevcuEer. If the waiver of the Federal jurisdiction depends
upon the tribal court taking jurisdiction, and if the tribal court does
not take jurisdiction, the Federal jurisdiction is still present?

Mr. O’Leary. That is correct.

Senator MercHER. That is our interpretation.

Mr. O’Leary. T have one matter that I find in Frank Meglen’s file
back here that I thought might be helpful to the Senator and to the
committee, '

Some years ago, Rich Allen and I, when we were in the office in
the 1960’s, put together what we called our laundry list of violations
and jurisdiction. Rich Allen went on to be the assistant solicitor to the
Department of Interior for Indian Affairs. It is not up to date or
current because we are having some changes made, but we still fol-
low it because it is a handy reference guide, and I thought maybe
the committee might like to have it within their files.

Senator MerLcnrr. Yes: we wonld appreciate it very much.

Mr. O’LEeary. It is not up to date, but we still use it.

Mr. Gray. May I make one more comment ?

Senator MELCHER. Y es, sir.

Mr. Gray. I would like to say that over the past 25 years, I have
worked just about everywhere in the country for the BTA. and the
problem of getting the non-Indian into a court when he has been
an offender or a violator against the Tndian person or property has
heen a problem for the past 25 vears that T know of. except in Alaska
during the late 1950’s and 1960’s when it was all territorial. It has been
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a problem, and I think you are on the right track if we can get this
little matter of jurisdiction cleared up.

Senator MeLcuer. Well, I want to thank you very much for that
comment, Mr. Gray, because 25 years, a quarter of a century in law
enforcement work on the Indian reservations, gives you a good in-
sight into it.

I want to thank Kathy, too, for her comments, and again, thank you,
Robert, for helping us on this.

Mr. O'Leary. Thank you, again.

Senator MeLcHER. 1 am going to make the Rich Allen/Robert
O’Leary laundry list of offenses, a copy of the local rules of the
U.S. District Court for the District of Montana governing duties and
powers of magistrates, and a memorandum of the Department of
Justice dated March 21, 1979, in reference to Federal jurisdiction
over non-Indian offenders, a part of the record at this point.

Mr. O’Leary. Thank you, sir.

[The material follows. Testimony resumes on p. 88.]
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MEMORANDUM FOR BENJAMIN R. CIVILETTI
Deputy Attorney General

Re: Jurisdiction over "victimless" crimes committed
by non-Indians on Indian reservations

This responds to your request for our opinion whether
so-called "victimless" crimes committed by non-Indians on
Indian reservations fall within the exclusive jurisdiction
of the state or federal courts, or whether jurisdiction is
concurrent. The question posed is a difficult one 1/ whose
importance is far from theoretical. We understand that in
the wake of Oliphant v. Suquamish Tribe, 435 U.S. 191 (1978),
serious concern exists as to the adequacy of law enforcement
on a number of reservations. While many questions of policy
may be involved in allocating law enforcement resources, you
have asked -- as an initial step -- for our legal analysis
of the jurisdictional limitations.

In an opinion to you dated June 19, 1978, we expressed

the view that, although the question is not free from doubt,
as a general matter existing law appears to require that the
states have exclusive jurisdiction with regard to victimless
offenses committed by non-Indians. At your request, we have

1/ The few writers who have touched obliquely on this question
have expressed varying views. See, e.g., Clinton, Criminal
Jurisdiction Over Indian Lands, 18 Ariz. L. Rev. 503, 529-30
(1976); Goldberg, Public Law 280: The Limits of State Juris-
diction over Reservation Indians, 22 U.C.L.A. L. Rev. 535, 541
n. 25 (1975); Davis, Criminal Jurisdiction Over Indian Country
in Arizona, 1 Ariz. L. Rev. 62, 73-74 (1959).




carefully re-examined that opinion, We have discussed the
legal issue raised with others in the Department, and with
representatives of the Department of the Interior. We have
also had the opportunity to discuss this question with
Indian representatives, and have carefully considered the
thoughtful submission prepared by the Native American Rights
Fund on behalf of the Litigation Committee of the National
Congress of American Indians.

Our further consideration of the question has led us
to conclude that our earlier advice fairly summarizes the
essential principles. There are, however, several signifi-
cant respects in which we wish to expand upon that analysis.
There are also several caveats that should be highlighted in
view of the large number of factual settings in which these
jurisdictional issues might arise. We also note, prefatorily,
that there are now several cases pending in courts around the
country in which aspects of these jurisdictional issues are
being, or are likely to be, litigated, 2/ and we may there-
fore anticipate further guidance in the near term in applying
the central principles discussed in this memorandum.

; G
INTRODUCTION

Two distinct coopeting approaches to the legal question
you have posed are apparent. First, it may be contended that
pursuant to 18 U.S.C. § 1152, with only limited exceptions,
offenses committed on Indian reservations fall within the juris-
diction of the federal courts. The Supreme Court's deter-
mination in United States v. McBratney, 104 U.S. 621 (1882),
that the states possess exclusive jurisdiction over crimes by
non-Indians against non-Indians committed on such enclaves,
it is said, was based on an erroneous premise that § 1152 does
not control; at best, the argument goes, McBratney creates a
narrow exception to the plain command of the statute; this
decision should therefore be given only limited application

2/ Mescalero Apache Tribe v. Griffin Bell et al., No. 78-926C
(D.N.M. filed Dec. 14, 1978)(jurisdiction over traffic offenses

by non-Indians on Indian reservations); State v. Herber, No. 2CA-CR
1259 (Ariz, ct. App. April 27, 1978) pending on motion to re-
consider (authority of State police authorities to arrest non-
Indian on Indian reservation).




and should-not be deemed to govern the handling of other
crimes which have no non-Indian victim. A related argument
might also be advanced: with rare exceptions "victimless"
crimes are crimes against the whole of the populace; unlike
offenses directed at particular non-Indian victims which
jmplicate the Indian community only incidentally, or acci-
dentally, on-reservation offenses without a particular target
necessarily affect Indians and therefore fall outside of the
limited McBratney exception and squarely within the terms of

§ 1152,

On the other hand, it may be argued that McBratney
was premised on a view of the states' right to control the
conduct of their citizenry generally anywhere within their
territory; the presence or absence of a non-Indian victim
is thus irrelevant. Although continuing federal jurisdiction
has been recognized with regard to offenses committed by or
against Indians on a reservation, victimless crimes, by
definition, involve no particularized injury to Indian persons
or property and therefore, under the McBratney rationale,
exclusive jurisdiction remains in the states.

We have carefully considered both of these theses and,
in our opinion, the correct view of the law falls somewhere \
between them. The McBratney rationale seems clearly to apply /
to vietimless crimes so as, in the majority of cases, to oust
federal jurisdiction. Where, however, a particular offense
poses a direct and immediate threat to Indian persons, property
or specific tribal interests, federal jurisdiction continues tg
exist, just as is the case with regard to offenses traditionally
regarded as having as their victim an Indian person or propertﬁf'
While it has heretofore been assumed that as between the states
and the United States, jurisdiction is either exclusively state
or exclusively federal, we also believe that a good argument :
may be made for the proposition that even where federal juris-
diction is thus implicated, the states may nevertheless be re-
garded as retaining the power as independent sovereigns to
punish non-Indian offenders charged with "victimless" offenses
of this sort.

7 & A%

Section 1152 of title 18 provides in pertinent part:




Except as otherwise expressly provided by law, the
general laws of the United States as to the punish-
ment of offenses committed in any place within the
sole and exclusive jurisdiction of the United States,
except the District of Columbia, shall extend to the
Indian country . . . . 3/

Given its full sweep, this provision would require that federal |
law generally applicable on federal enclaves of various sorts
would be equally applicable on Indian reservations. Thus, [
federal law with regard to certain defined crimes such as as- |
sault, 18 U,S.C. § 113, and arson, 18 U.S.C. § 81, would govern,-
as would the provisions of the Assimilative Crimes Act, \
18 U.S.C. § 13, which renders acts or omissiongoccurring in
areas within federal jurisdiction federal offenses where they
would otherwise be punishable under state law. 4/

Notwithstanding the provision's broad terms, the Supreme

Court has significantly narrowed § 1152's application. Thus,
where a erime is committed on a reservation by a non-Indian a-
gainst another non-Indian exclusive jurisdiction lies in the
state absenttreaty provisions to the contrary. United States
v. McBratney, supra; Draper V. United States, 164 U.S. 240
(1896). Subsequent cases have, for the most part, carefully
repeated the precise McBratney formula -- non-Indian perpe-
trator and mon-Indizn victim -- and have not elaborated on

3/ The current version of § 1152 is not of recent vintage,
but has roots in the early nineteenth century. See Act of

March 3, 1817, 3 Stat. 383; Act of June 30, 1834, &4 Stat. 733,
as amended by Act of March 27, 1854, 10 Stat. 269, See also
Trade and Intercourse Act of 1790, 1 Stat. 137 (offenses by
non-Indians against Indians).

ﬁ/ The Assimilative Crimes Act has been regarded as estab-
lishing federal jurisdiction over “yictimless" offenses
occurring within a federal enclave. See, €.f., United States
v. Barmer, 195 F. Supp. 103 (N.D. Cal. 1961) (reckless driving
on zir force base); United States v. Chapman, 321 F. Supp.
767 (E.D. Va. 1971) (possession of marijuana).




whether the status of the defendant alone or his status in

conjunction with the presence of a non-Indian victim is

eritical. 5/ MHowever, the McBratney rule was given an
added gloss by New York ex rel. Ray v. Martin, 326 U.S. 496
(1946). The Supreme Court in that case characterized its
prior decisions as "gtand[ing] for the proposition that
States, by virtue of their statehood, have jurisdiction over
such erimes notwithstanding [18 U.S.C. § 1152]." 326 U.S.
at 500, 6/ Similarly, in Surplus Trading Co. v. Cook,

5/ See, e.g., United States v. Wheeler, 435 U.S. 313, 325.

n. 21 (1978) ("crimes committed by non-Indians against non-Indians");
United States v. Antelope, 430 U.S, 641, 643 n. 2 ("'non-Indians
charged with committing crimes against other non-Indians'), 644

n. & ("crimes by non-Indians against other non-Indians"); Village
of Kake v. Egan, 369 U.S. 60, 73 (1962) ("murder of one non-Indian
by another'); Williams v. United States, 327 U.S. 711, 714 (1946)
("offenses committed on this reservation between persons who are
not Indians"); Donnelly v. United States, 228 U.S. 243, 271

(1913) ("offenses committed by white people against whites'). But
see United States v. Sutton, 215 U.S. 291, 295 (1909) (characterizing
Draper as holding that the state enabling act "did not deprive

the State of jurisdiction over crimes committed by others [except]

Indians or against Indians").

6/ That the Martin discussion is more than a post hoc expla-
nation for the McBratney Court's failure to give sufficient
weight to the plain language of § 1152 is suggested by the
careful language of United States v. Rogers, 45 U,S5. (4 How)
567, 572 (1846), recognizing federal jurisdiction under the
early version of § 1152 with regard to a crime committed by

a non-Indian against a non-Indian victim on a territorial .
reservation ("where the country occupied by [the Indian tribes]
is not within the limits of one of the States, Congress may by
law punish any offence [sic] committed there, no matter whether
the offender be a white man or an Indian) ." See also In Tre
Mayfield, 141 U,S. 107, 112 (1891).

71-0150 81 - &




281 U.S. 647, 651 (1930), the Court spoke in the following
broad terms: "[Indian] reservations are part of the State
within which they lie and her laws, civil and eriminal,

have the same force therein as elsewhere within her limits,
save that they can have only restricted application to the
Indian wards.'" The Court's rationale thus appears to be
rooted at least to some extent in basic notions of federalism.

It is, moreover, significant that the historical
practice --insofar as we have found evidence on this matter --
has been to regard McBratney as authority for the states'
assertion of jurisdiction with regard to a variety of
"victimless'" offenses committed by non-Indians on Indian
reservations. Examination of the limited available precedent
provided by turn of the century state appellate court decisions
reveals that state jurisdiction was upheld with regard to non-
Indian offenders charged with violating state fish and game
laws while on an Indian reservation. See Ex parte Crosby,

38 Nev. 389, 149 P. 989 (1915). 7/ An early Washington state
case held that a non-Indian charged with the "victimless"

crime of manufacturing liquor on an Indian reservation was

also held to be properly within the jurisdiction of the state's
courts. See State v. Lindsey, 133 Wash. 140, 233 P. 327 (1925). B/

7/ 1More recently, in State ex rel Nepstad v. Danielson, 149
Mont. 438, 427 P. 2d 699 (19)), the Montana Supreme Court expressed
a similar view after determining that the application of state
law had not been preempted by the passage of 18 U.S.C. § 1165,
making unlawful the unauthorized entry onto Indian land for pur-
poses of hunting, fishing, or trapping. In 1971, relying on

/s @nd opinions of the Attorney Generals of
Nevada, New Mexico, and Oregon, the Solicitor of Interior opined
that a state would have both the power and the right to exercise
jurisdiction over non-Indians alleged to have violated state
game laws on an Indian reservation. 78 I.D. 101, 104.

8/ Where the identical acts that constitute a violation of state
law would also constitute a violation of a federal statute ex-
pressly prohibiting conduct such as unauthorized hunting and
fishing or manufacture or sale of liquor on a reservation with-
out attempting to preempt state jurisdiction, a separate prose-
cution under federal law would of course remain a possibility.
See, e.g., United States v. Lanza, 260 U.S, 377, 382 (1922).
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State jurisdietion has also been upheld at least as te a woman
regarded by the court as a non-Indian who had been charged
with adultery; the charge against the other alleged partici-
pant in this consensual offense, an Indian man, was dismissed
as falling outside the court's jurisdiction. See State v.
Campbell, 53 Minn. 354, 55 N.W. 553 (1893). 9/ »More recent
decisions, while not examining the question in depth, have
upheld state jurisdiction as to possessory drug offenses,
State v. Jones, 92 Nev. 116, 546 P. 2d 235 (1976), and as to
traffic offenses by non-Indians on Indian reservations, State
v. Warner, 71 N.M. 418, 379 P. 2d 66 (1963). 10/

At the same time as McBratney has been given such broad
application, however, the courts have carefully recognized
that federal jurisdiction is retained with regardto offenses
against Indians. The Court in both McBratney and Draper was
careful to limit its holdings to the precise facts presented,
reserving the question whether state jurisdiction would also
be found with regard to the "punishment of crimes committed
by or against Indians, [and] the protection of the Indians
in their improvements.” See 104 U.S, at 624. Subsequent
decisions have expressly recognized that where a crime is com-
mitted in Indian country by a non-Indianagainst the person or
property of an Indian victim, federal jurisdiction will lie.
United States v. Chavez, 290 U.S. 357 (1933) (theft); United
States v. Ramsey, 271 U,S. 467 (1926) (nurder); Donnelly v,
United States, 228 U.S. 243 (1913) (murder). Insight concerning
the significance of and reasoning behind this exception to
McBratney's broad sweep is provided by United States v,
Bridleman, 7 F. 894 (1881), a decision of the federal district
court for Oregon. The case involved the theft, on the Umatilla

9/ The only other early case with which we are familiar upheld
state jurisdiction with regard to one who appeared to be a non-
Indian charged with obstructing the use of Indian lands, See
State v. Adams, 213 N.C, 243, 195 S.E. 822 (1938). The statement
of the case in the appellate court's cpinion is extremely
obscure; we therefore regard the apparent holding as having
limited significance.

10/ See also Op. Az, Att'y Gen. No. 58-71 (1958).
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reservation, of an Indian's blanket by a white man. Judge
Deady, writing without the benefit of the McBratney decision
decided the same year, upheld federal jurisdiction, reason-
ing that while the admission of Oregon into the Union in
1859 ousted general territorially-based jurisdiction pre-
viously asserted by the federal government, "the jurisdic-
tion which arises out of the subject -- the intercourse
between the inhabitants of the state and the Indian tribes
therein -- remained as if no change had taken place in the
relation of the territory to the general government." Id.
at 899. He therefore concluded that to the extent that

§ 1152 provided for punishment of persons "for wrong or
injury done to the person or property of an Indian, and
vice versa," it remained in force. Id.

Bridleman and the numerous subsequent cases thus sup-
port the view that federal jurisdiction exists with regard

to offenses committed by non-Indians on the reservation
against the person or property of Indiamns.

The principle that tangible Indian interests -- in the
preservation of person and property -- should be protected
dates from the earliest days of the Republic when it was em-
bodied in the Trade and Intercourse Acts. 11/ To say that
these tangible interests should be protected is not, however,
necessarily to say that a gemeralized interest in peace and
tranquility is sufficient to trigger continuing federal juris-
diction. McBratney itself belies that view since the commis-
sion of a murder on the reservation -- a much more significant
breach of the peace than simple vagrancy, drug possession,
speeding, or public drunkenness -- provided no basis for am
assertion of federal jurisdiction. Indeed, as the reasoning
of Bridleman suggests, it is necessary that a clear distinction

be made between threats to an Indian person or property and mere

11/ See, e.g., § 5, Act of July 22, 1790, 1 Stat. 137 ("crimes
upon, or trespass against, the person or property of any friendly
Indian or Indians'). See also Donnelly v. United States, supra,

228 U.S. at 272 ("crimes committed by white men agair
persons or property of the Indian tribes"); United States v.

Chavez, 290 U.S. at 365 ("where the offenses is against an

e

Indian or his property").
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disruption of a reservation's territorial space.

We therefore believe that a concrete and particularized )
threat to the person or property of an Indian or to specific /
tribal interests (beyond preserving the peace of the reserva-/
tion) is necessary before federal jurisdiction can be said to
attach. In the absence of a true victim, unless it can be , J
said that the offense peculiarly affects an Indian or the &
Tribe itself, McBratney would control, leaving in the states
the exclusive jurisdiction to punish offenders charged with
Yiyictimless" crimes. Thus, in our view, most traffic vio-
lations, most routine cases of disorderly conduct, and most )
offenses against morals such as gambling which are not 2\
designed for the protection of a particular vulnerable class, /
should be viewed as having no real "yictim," and therefore .
to fall exclusively within state competence. 2

In certain other cases, however, a sufficiently direct
threat to Indian persons or property may be stated to bring
an ordinarily "victimless' crime within federal jurisdiction.
Certain categories of offenses may be identified that routinely\
involve this sort of threat to Indian interests. One such f
category would be crimes calculated to obstruct or corrupt the
functioning of tribal government, Included in this category
would be bribery of tribal officials in a situation where state
law in broad terms prohibits bribery of public officials; 13/

lgf The effect of the Assimilative Crimes Act is to make
punishable under federal law minor offemses as defined and
punished under state law. See Smayda v. United States, 352
F.2d 251, 253 (9th cir. 1965). Whether bribery of tribal
officials would constitute an offense punishable under
federal law would therefore depend on the precise terms of
the applicable state statute and whether it applied to
public officials generally or only to enumerated officers
of the state and city or mumicipal governments.
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such an offense would cause direct injury to the Tribe and
cannot therefore be regarded as truly "oictimless." A

second group of offenses that may directly implicate the
Indian commmity are consensual crimes committed by non-
Indian offenders in conjunction with Indian participants,
where the Indian participant, although willing, is within

the class of persons which a particular state statute is
specifically designed to protect. Thus, federal jurisdiction
will lie under 18 U.S5. § 2032 for the statutory rape of an
Indian girl, as would a charge of contributing to the delin-
quency of a minor where assimilated into federal law pursuant
to 18 U.S.C. § 13. A third group of offenses which may be
punishable under the law of individual states and assimilated
into federal law pursuant to the Assimilative Crimes Act
would also seem intrinsically to involve the sort of threat that
would cause federal jurisdiction to attach where an Indian
victim may in fact be identified. Such crimes would include
reckless endangerment, criminal trespass, riot or rout, and
disruption of a public meeting or a worship service conducted
by the Tribe.

In certain other cases, conduct which is generally
prohibited because cf its ill effects on society at large
and not because it represents a particularized threat to
specific individuals v nevertheless so specifically threaten
or endanger Indian persons or property that federal juris-
diction may be asserted. Thus, speeding in the vicinity of
an Indian school or in an obvious attempt to scatter Indians
collected at a tribal gathering, and a breach of the peace
that borders on &n assault may in unusual circumstances be
seen to constitute 2 federal offense.

I11.

Whatever the contours of the area in which federal
jurisdiction may be asserted, a final critical question re-
mains to be considered: whether state authorities may also
legally charge a non-Indian offender with commission of an
offense against state law or whether federal jurisdiction,
insofar as it attaches, is exclusive. This issue is an
exceedingly difficult one and many courts, without carefully
considering the question, have assumed that federal juris-
dictions whenever it obtains is exclusive. We nevertheless
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believe that it is a matter which should not be regarded as
settled before it has been fully explored by the courts.
Although McBratney firmly establishes that state jurisdiectiom,
where it attaches because of the absence of a clear Indian
victim, is exclusive, we believe that, despiteSupreme Court
dicta to the contrary, it does mot necessarily follow that,
where an offense is stated against a non-Indian defendant
under federal law, state jurisdiction must be ousted.

The exclusivity of federal jurisdiction vis-a-vis the
states with regard to 18 U.S.C. § 1153, the Major Crimes Act,
has been recognized, see, e.g., Seymour v. Superintendent,
368 U.S. 351 (1962), but has only formally been addressed
and decided in the last year. See United States v. John,

98 S. Ct. 2547, 2550 (1978). The Court in John relied on
notions of preemption and the slight evidence provided by
the legislative history of this provision to reach a result
that had long been assumed by the lower courts. 13/

Section 1152 has likewise been viewed as ousting
state jurisdiction where Indian defendants are involved. 14/
Supreme Court dicta, moreover, suggests that federal juris-
diction may similarly be exclusive where offenses by non-
Indians against Indians within the terms of § 1152 are

o See, e.g., Appli ion of Kinaha, 131 F.2d 737 (7th
Cir. 1I942)5 In re s Petition, 165 F. Supp. 942, 948

(N.D. Cal. 1958), aff sub nom. Dickson v. Carmen, 207 F.2d

809 (9th Cir. 1939), cert. denied, 361 US. 934 (1960).

] See, e.g., United States ex rel. Lynn v. Hamilton, 233
F. 685 (w.D.N.Y. 19I5); In re Blackbird, 109 F. 139 (W.D.
Wis., 1901); Application of Denetclaw, B3 Ariz. 299, 320 Pp.2d
697 (1958); State v, Campbell, 53 Minn. 354, 55 N.W. 553
(1893); Arquette v. Schneckloth, 56 Wash, 24 178, 351 P.2d 92
(1960). — - AT,
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concerned. :15{ Square holdings to this effect are, however,
rare. The Supreme Court of North Dakota has held that state
jurisdiction is ousted where federal jurisdiction under § 1152
is seen to exist in cases where non-Indians have committed

351 'S ton v. Confede

of th ia tion, 47 U.S5.L.W. 41T, ¢ 3( 16,
T979) ("state law reaches within the exterior boundaries of

an Indian reservation only if it would not infringe'on the
right of reservation Indians to make their own laws and be
ruled by them.' Williams Lee, 358 U.S. 217, 219-20. As

a practical matter, this has meant that criminal offenses by
or against Indians have been subject only to federal or tribal
laws . . . except where Congress in the exercise of its plenary
and exclusive power over Indian affairs has 'expressly provided
that state laws shall apply'"); Williams v. Lee, 358 U.S. at
220 ("if crime was by or against an Indian, tribal jurisdic-
tion or that expressly conferred on other than state] courts
has remained exclusive'); id. at n.5 ("Congress has granted to
the federal courts exclusive jurisdiction over all major crimes.
And non-Indians committing crimes against Indians are now gen-
erally tried in federal courts . . . ."); Williams v. United
States, 327 U.5. 711, 714 (1946) ("the laws and courts of the
{inited States, rather than those of Arizona, have jurisdiction
over offenses committed on the reservation by one who is not
an Indian against one who is an Indian"). See also Bartkus wv.
Illinois, 359 U.s5. 121, 161 (1959) (Black, J., dissenting);
iinited States v. Cleveland, 503 F.2d 1067 (9th Cir. 1975)
{federal law applies to assault by non-Indian against an
Indian).
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offenses against Indians on the reservation. 12/ At least,
three other earlier cases suggest a contrary result, however,
recognizing that, as in McBratney, the states have a continu-
ing interest in the prosecution of offenders against state
law even while federal pfosecution may at the same time be
warranted, 17/

Although it would mean that § 1152 could not be uniformly
applied to provide for exclusive federal jurisdiction in all
cases of interracial crimes, a conclusion that both federal
and state jurisdiction may lie where conduct on a reserva-
tion by a non-Indian which presents a direct and immediate
threat to an Indian person or property constitutes an offense
against the laws of each sovereign could not be criticized
as inconsistent or anomalous. Section 1153 was enacted many
years after § 1152 had been introduced as part of the early
Trade and Intercourse Acts; its clear purpose was to provide
a federal forum for the prosecution of Indians charged with
major crimes, a forum necessary precisely because no state
jurisdiction over such crimes was contemplated. Consistent
with this purpose, § 1152 may properly be read to preempt
state attempts Lo prosecute Indian defendants for crimes
against non-Indians as well.

In cases involving a direct and immediate threat by a
non-Indian defendant against an Indian person or property,
however, a different result may be required. The state
interest in such cases, as recognized by McBratmey, is
strong. Section 1152 itself recognizes that where an Indian

is charged with an interracial crime against a non-Indian,

16/ State v. Kuntz, 66 N.W. 2d 53 (N.D. 1954) (state prosecu-
tion of non-Indian for unlawful killing of livestock of Indian
on Indian reservation dismissed on grounds that federal juris-
diction of the offense was exclusive).

17/ See State v, McAlhaney, 220 N.C. 387, 17 5.E. 352 (1941)
(state jurisdiction upheld as to non-Indian charged with kid-
napping Indian on Indian reservation); Oregon v, Coleman, 1 Oreg.
191 (1855) (territorial jurisdiction upheld as to non-Indian
charged with sale of liquor to Indian on reservation notwithstand-
ing existence of comparable offense under federal law). See

also United States v, Barnhart, 22 F. 285, 291 (D. Oreg. IB84)
(federal jurisdiction would exist as to nmon-Indian charged with
manslaughter of Indian on reservation even if state court had
jurisdiction of offense under State law) (dicta).
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federal jurisdiction is to be exercised only where the
offender is not prosecuted in his own tribal courts. But

in no event would the state courts have jurisdiction in such
a case absent a separate grant of jurisdiction such as that
provided by Public Law No. 280. An analogous situation is
presented where a non-Indian defendant is charged with a
erime against an Indian victim; the federal interest is not
to preempt the state courts, but only to retain authority

to prosecute to the extent that state proceedings do not
serve the federal interest.

This result follows from the preemption analysis set
forth in Williams v. Lee, where the Court recognized that,
in the absence of express federal legislation, the authority
of the states should be seen to be circumscribed only to the
extent necessary to protect Indian interests in making their
own laws and being ruled by them. While significant damage
might be done to Indian interests if Indian defendants could
be prosecuted under state law for conduct occurring on the
reservation, no equivalent damage would be done if state as
well as federal prosecutions of non-Indian offenders against
Indian victims could be sustained.

Finally, it might be argued that such a result is con-
sistent with principles governing the administration of other
federal enclaves. It is generally recognized that a state
may condition its consent to a cession of land involving
government purchase or condemmation by reserving jurisdic-
tion to the extent consistent with the federal use. Kleppe v.
New Mexico, 426 U.S. 529, 540 (1976); Paul v. United States,
371 U.S. Z45, 265 (1963). Although Indian reservations are
in many respects unique insofar as they in most cases existed
prior to statehood rather than arising as a result of a
cession agreement or condemmation proceedings, an analogy
may nevertheless serve.

Since, in most cases, states may retain concurrent
jurisdiction except to the extent that that would interfere
with the federal use, they may do so here as well by pro-
secuting nmon-Indian offenders while federal jurisdiction
at the same time remains as needed to protect Indian victims
in the event that a state prosecution is not undertaken or
is not prosecuted in good faith. For these reasoms,
therefore, we believe that a strong possibility exists that
prosecution may be commenced under state law against a non-
Indian even in cases where,as a result of conduct on the
reservation which represents a direct and immediate threat
against an Indian person or property, federal jurisdiction
may also attach.




v.
CONCLUSTON

In sum, although we understand that in many cases com=
mission by mon-Indians of crimes traditionally regarded as
victimless touchesin a significant way upon the peace and
tranquility of Indian communities, as a general rule we
believe that such offenders fall within the exclusive
jurisdiction of state courts, A more limited class of
crimes involving direct injury to Indian interests should,
however, be recognized as having Indian victims -- whether
the Tribe itself, an Indian who falls within the class of
persons to whom certain statutes are particularly designed
to afford protection, or an individual Indian or group of
Indians who are victimized by conduct which either as a
matter of law or as a matter of fact constitutes a direct
and immediate threat to their safety. Im such cases,
federal law enforcement officers may properly prosecute
non-Indian offenders in the federal courts. We also
believe that despite the common understanding that juris-
diction over crimes on Indian reservations is either
exclusively state or exclusively federal, a substantial
case can be made for the proposition that the states are
not ousted from jurisdiction with regard to offenses
committed by non-Indian offenders which pose a direct and
substantial threat to Indian victims, but in their separate
sovereign capacities may prosecute non-Indian offenders
for violations of applicable state law as well.

John M. Harmon
Assistant Attorney General
0ffice of Legal Counsel
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Senator MerLcrER. The committee will be in recess for 5 minutes, and
then we will come back to hear our last witnesses. It will be promptly
in 5 minutes.

]

nator Mercuer. The hearing will resume.

Gerald One Feather, director, Public Safety Commission, Oglala

Sioux Tribe, Pine Ridge, S. Dak., is our next witness.

STATEMENT OF GERALD ONE FEATHER, DIRECTOR, PUBLIC
SAFETY COMMISSION, OGLALA SIOUX TRIBE

Mr. Oxe Fearaer. My name is Gerald One Feather, and I am the
executive manager of the public safety at Pine Ridge Reservation, and
the commission is comprised of law enforcement and prosecution,
which was in restructure of the tribal court system. The prosecution
was transferred over to enforcement.

This statement is submitted to express the views of the Law and
Order Committee of the Oglala Sioux Tribe and the Public Safety
Commission of the Pine Riv.glge Reservation on the proposal to estab-
lish special magistrates to exercise Federal jurisc{ictlon on Indian
reservations.

The tribe is the federally recognized governing body of the second
largest Indian reservation in the United States and exercises criminal
jurisdiction within its 2,778,000-acre reservation. The tribe has oper-
ated the Bureau of Indian Affairs law enforcement program for the
past 3 years under the Indian Self-Determination and Education
Assistance Act through an elected public safety commission.

The Oglala Sioux Tribe has long supported the concept which is
contained in S. 2832. Lack of effective enforcement of Federal laws on
the Pine Ridge Reservation, especially against non-Indian offenders,
is a continuing problem for our tribe, and we are convinced that the
establishment of a Federal magistrate on the reservation would greatly
assist tribal authorities in maintaining law and order. In particular,
violations of the rights of Indians by non-Indians would in many
cases constitute Federal offenses which could be brought before the
Federal magistrate.

We note that the bill, in section 652(d), expressly authorizes tribal
and Bureau of Indian Affairs police officers to execute warrants and
to take law enforcement actions in aid of a Federal magistrate. The
Oglala Sioux Tribe, of course, endorses this aspect of the bill. We have,
however, been concerned for some time with the apparent uncertainty
in certain Federal circles as to the legal status and authority of our
tribal officers who have been formally commissioned by the Bureau of
Indian Affairs as Federal officers. While the Interior Department has
advised us that these officers are fully authorized to act as Federal
officers and are protected as such by the provisions of 18 U.S.C. 1111
and 1114, we understand that the U.S. Department of Justice disputes
this view, and we have been provided with a Jegal memorandum from
Justice’s Office of Legal Counsel which concludes otherwise, and this
has been submitted for the record.

Senator MeLcHER. Yes, we are glad to have that for the record, and
we are going to make that part of the record following your state-
ment.

Mr. Oxe Feataer. We do not feel that this matter should be left in
doubt. Our Indian officers daily place their lives on the line to promote
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the peace and safety of the reservation and rely upon their Federal
commissions. As we have been unable to obtain a resolution of this
matter through contacts with the Interior Department and the De-
partment of Justice over a 2-year period, we ask that the following
brief amendment should be included in S. 2832 to resolve the matter
once and for all.

After paragraph (e) of section 653, add the following paragraph
(f):

For the purpose of maintaining law and order and protecting persons and
property within the Indian country, the Secretary of the Interior, hereinafter
the ‘Secretary’, may commission any officer or employee of the Department of
the Interior or of any other Federal, tribal, State, or local government agency to
exercise such of the following anthorities as the Secretary deems appropriate :
(1) carry firearms; (2) secure and execute any order, warrant, subpena, or
other process issned under the authority of the United States or an Indian
tribe; (3) make arrests; (4) perform any other law enforcement duty that the
Secretary may designate.

Also for the record, I am enclosing the superintendent’s letter of
support from our local agency, and this completes my brief statement.

Senator MerLciEr. The letter will be made a part of the record and
will also appear at the end of your testimony.

We appreciate your testimony and I think you noted earlier that—
I think 1t was with the U.S. attorney, Robert O’Leary—we asked
whether or not in his view tribal police officers should be granted the
same protection as Federal officers such as special BIA officers. His an-
swer, as I recall, was in the affirmative. I think that is part of the point
that you are making with the suggested language to tlm bill, is it not.?

Mr. Oxe Fearuer. I guess.

Senator MerchER. Just. for my own curiosity, what. is the enrollment
of the Oglala Sioux?

Mr. One Fraraer. Well, the current enrollment we use is 12,500,
but they are now updating their tribal enrollment and have pretty near
7,000 new applications to process. So, whenever the tribe acts on these
applications, it will affect the population.

Senator MeLcuer. That is the enrollment of the Oglala Sioux on the
Pine Ridge Reservation ?

Mr. One FraTrER. Pine Ridge, yes.

I would like to mention that on Pine Ridge we do have an unusual
case involving the Federal jurisdictions. On the northern boundary of
the reservation, we have the Badlands, which come into the reserva-
tion, and there, all offenders, Indian and non-Indian, go into the Fed-
eral magistrate.

Senator MeLcHER. On that portion of the reservation ?

Mr. One Featuer. Right.

Senator MeLcuer. In the Badlands?

Mr. One Feataer. In the Badlands, right. The hunting by aircraft
last fall has been taken over by the U.S. Department of Fish and
Game,

Senator Mercuer. T used to live near the Pine Ridge Reservation
west of Oglala, and how does it happen that that portion of the res-
ervation uses the Federal magistrate for both Indian and non-Indian
violators?

Mr. Oxe Fearner. Because the boundaries have been extended
southward to include the old bombing range.

Senator Mercuer. And there is a little different jurisdietion now
than just an Indian reservation ?
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Mr. Onxe Featuer. Yes. It is under the National Park Service
jurisdiction.

Senator MeLcuEr. And the National Park Service extended their
jurisdiction across onto the bombing range?

Mr. Oxe Frearaer. It is tribal land, but it is being leased to the Na-
tional Park Service.

Senator ?I.u,cm:n. I understnndi: Then the tribal government agreed
asa of the lease arrangement?

MII?.SLSNE FEATHER, Ri;ligtf

Senator MELCHEE. I see.

Mr. ONe Featuer. Well, we did not agree to the jurisdiction.

Senator Mercaer. You did not buy that part of it?

Mr. Oxe Fearnes. It was something that just happened through
the process, and now we are trying to find a way to resolve it. The Park
Service, at this point, is also without any authority to deal with the
issue. We are sort of in limbo.

Senator MeLcuEr. That is interesting. I have not been through the
Badlands recently. The last time I went through there, it rained and I
got stuck, and that was about 30 years ago.

Mr. One Feater. But, we carry on all the functions of investigation
on Pine Ridge, the tribal law, the tribal law enforcement people, and
we have been getting good cooperation from the U.S. attorney in
dealing with all crimes.

Senator Mercuer. Gerald, does the U.S. attorney involved use the
investigation on major crimes by the tribal police officers rather than
the FBI?

Mr. One FeaTaer. Yes; he does, in certain situations, on what they
call the nonviolent crimes.

Senator Mercaer. The nonviolent erimes are still listed within what,
the 14 major crimes? It is still a part of the 14 major crimes?

Mr. Oxe Fearaer. But in the last 6 months, the U.S. attorney has
been very favorable in accepting the cases prepared by our tribal police.

Senator MeLcaer. That is encourging.

Mr. Oxe Fraruer. In fact, we have talked about setting up a model—
not a model, but to work out an agreement between the U.S. attorney’s
office, the FBI, and the tribe in regard to dealing with the Major
Crimes Act and also at the same time to deal with declinations that
are refused prosecution by the U.S. attorney, and this has presented the
tribal court system with the opportunity, I think, to see what they can
do about dealing with these kinds of cases, which are high misdemean-
ors, as far as the tribe is concerned.

Senator MeLcHER. Because of declinations and the handling of high
misdemeanors, what about the fines; punishments? Those are still very
low, are they not?

Mr. Oxe Feataer. They are still very low, but T think that is some-
thing to be dealt with down the road. I see the possibility of lifting the
limit on which the tribal governments can assess, because all crimes,
such as misdemeanors, are much lower than the Federal misdemeanor
anthorization that now exists.

Senator Mercuer. Thank youn very much, Gerald, for your testi-
mony. We appreciate your coming up here from Pine Ridge to give us
this very positive testimony.

Mr. Oxe Fearaer. Thank you.

[The memorandum and letter follow:]
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DEPARTMENT OF JUS ilE

Judy Bartnoff

Deputy Attorney General

tt
the Deputy Attorney General

Henry Watkins
Office of Legal Counsel

SUBJECT: Whether contract deputy officer employed by an
an Tribe under the Indian Self-Determination
93-63B) are "federal officers" as that
ed in 18 U.S.C. §§ 111, 1114

You have re ice informally review an
1978 T nal Division to the
al on the above referenced subject. I have
lum and believe it to be correct for the reasons
herein rou desire a formal Office of Legal Counsel
opinion after reviewi my thoughts on this matter please let us

know.

inal Division's August 8, 1978 memorandum (
hat contract deputy officers employed by Indian tribes
are ne ederal officers" as that term is used in 18 U.S.C. §§ 111,
1114. You asked that we review Criminal's memorandum to determine
whether we agree with their analysis and conclusion. We agree with
the Criminal Division's conclusion, however, we offer additional
s in support thereof,

The relevant facts are set forth in the August 8, 1978
randum, however, we will briefly outline the facts out of

the question arises. Section 1114 of title 18 makes it
a federal criminal offense to kill certain federal law enforce-
ment personnel, including "any officer or employee of the
Indian field service of the United States." 1/ As the Criminal
1/ Section 111 of title 18 incorporates by reference § 1114's
listing of federal officers and prohibits certain conduct directed
against such officers.
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Division points out, persons in the "Indian field service" are

vloyees of the Bureau of Indian Affairs of the Depart-
of Interior. They are therefore federal law enforcement
nnel covered by sections 111 and 1114.

Indian Self-Determination Act of 1976 (25 U,S.C.

one of its basic objectives, giving tribes the
right to : ister programs and services provided for them by
the Fede Covernment. Under the Act a tribe may elect to
have the Federal Government continue providing certain services,
or it may request that the Secretary of Interior contract with
tribal organizations to provide these ices. The personnel
operating under such a contract are accou table directly to the
tribe., We rther understand that the tribe selects and
generally supervises such personnel, The Government funds
these services and establishes general standards that must be
met by contract employees. From these facts the question arose
whether persons so employed to provide tribal law enforcement
services are federal officers covered by 18 U.5.C. §§ 111, 1114.
For the reasons stated by the Criminal Division and for the
additional reasons that follow, we agree that these persons are
not covered by the subject provisions.

In the congressional debates relating to the original
legislative precursor of §§ 111 and 1114 Congre an Dowell
questioned the coverage of the bill under consideration. He
noted that in most cases it was clear that those covered were
foderal officers, however, a term there used, "secret service
operative," to him was not clearly limited to federal officers
and employees. For this reason Congressman Dowell questioned

whether language should be included to make it clear that
coverage was limited to federal officers. The following colloquy
took place:

Mr. SUMNERS of Texas. I do not believe it is
necessary to insert it. We are dealing with Federal
officers.

Mr. DOWELL. The language used in this instance
does not indicate who these operatives are. I merely
call attention of the chairman to that fact, and 1
think, if it referred definitely to Federal officers,
it would be clearer.
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Mr. MONTAGUE. Mr. Speaker, will the gentle-
men yield?

Mr. SUMNERS of Texas. Yes.

Mr. MONTAGUE. What jurisdiction would the
United States Government have with respect to any-
body else except Federal officers?

Mr. DOWELL They would have none.

Mr. MONTAGUE. We could not legislate with
respect to anyone else, and, therefore, there is
nothing here but United States Secret Service
officers. I agree with the gentlemen that it
should apply to them, but we cannot legislate
about anybody else than United States officers.

78 Cong. Rec, 8127 (1934)., Thus, Congress intended to limit
coverage under the legislation to United States officers and

employees.

There is no dispute that the contract "deputy special
officers' are not technically United States officers or employees.
Section 2105(a) (1) of title 5 U.S5.C. lists the traditional indicia
of a federal employee. It defines a federal employee as one who
is (1) appointed in the civil service; (2) engaged in the perform-
ance of a federal function; and (3) subject to the supervision of
a federal employee while engaged in the performance of his duties.
The requirement of Government supervision is an important factor,
see Lodge 1858, Amer. Fed., of Covt. Employees v. NASA, 424 F. Supp.
186 (D.C. 1976). It seems that the contract deputies can only
claim status of federal officers by virtue of their performing a
federal function. We assume for purposes of argument that
contract deputies perform essentially the same functions as BIA's

_regular Indian Police. However, performance of a federal function
cannot, in our opinion, bring one under the coverage of §§ 111 and
1114, This view seems consistent with the above quoted collogquy
of the 1934 Congress and debates. Although a "secret service
operative" not a Covernment employee, functioning pursuant to
fnstructions of the Government would seem to be performing a federal
function it was made clear that he is not covered.

Further, if performance of a federal function would bring
one under the coverage of §§ 111, and 1114, it would follow that
anyone engaged in a federal function would be covered. This

71-015 0 81 - 7
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includes State and local law enforcem s

under authority of 18 U.S.C. § 3055 who wer T - -deral
law. Even private citizens attempting a citiz 's arrest for the
violation of a federal offense would seem to be ' . We
think it plain that Congress did not intend such an expansive
construction. In this comnection it s mention that § 1114
lists covered positions rather than functions.,

To read § 1114 as broadly as Interior urges w 1d afford
coverage under the statutes to persons who officiously and
ignorantly seek to enforce federal law. We do not believe this
to be consistent with Congress' intent. Rather, we read § 1114
to limit coverage to those in positions designated in § 1114
whose actions are subject to the control and supervision of the
Federal Government. The contract deputies are not listed in
§ 1114 and neither are their actions s .ct to direct control and

supervision of the Federal Gover

Finally, it is significant that § 1114 has been amended to
bring certain persons who are not civil service er ses within
erage. Thus, where Congress intended § 1114 to apply to
those not technically Government oyees it has said s
1940 Congress amended § 1114's predecessor to cover per
to assist a U.S. or deputy U.S, Marshal. 2/ 48 Stat.
amendment was explained during the floor debate by Congressman

McLaughlin:

Mr. McLAUGHLIN. The bill amends the existing
law relating to the killing of certain Federal law-
enforcement officers. The present act makes it a
Federal offense to kill certain designated officers.
Among these are United States marshals and deputy
marshals and also special agents of the Fe
Bureau of Investigation. The law is indefinite in
that it is not quite certain whether it applies to
the murder of a person who is employed to assist a
United States marshal or deputy marshal or to a

2/ Section 1114 also was amended to cover persons assisting
officers or employees of the Customs Service and the IRS.
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;on who is an officer or an employee of the

eral Bureau of Investigation but who may not
be officially designated as a special agent of
that Bureau. This bill simply expands the
definition to make it certain that the law will

ply to a person who is appointed by a marshal
for the purpose of assisting him while, for
instance, taking a prisoner to a Federal peniten-
tiary.

Mr. FADDIS., Then it does not narrow the
field any?
Mr. McLAUGHLIN. It expands it,

82 Cong. Rec. 1626,

it was explained, this amendment expanded § 1114's
to persons assisting a marshal when employed by him and,
e, subject to his supervision. This undermines the argu-
that persons not even employed by or subject to the super-
vision of the United States Government are covered.

Moreover, § 1114's express inclusion of certain non-
governmental personnel indicates that the absence of contract
deputies is not a legislative oversight,

For these reasons we are of the view that contract "deputy
special officers'" are not covered by §§ 111 and 1114,

We do not find the cases cited by Interior at odds with
our conclusion, Basically, Interior has lifted excerpts discussing
"federal officers" from various cases. The problem with this is
that these excerpts are not directly relevant to the inquiry at
hand. That is, what did Congress mean by its use of the term
"any officer or employee of the Indian field service of the United
States." 18 U.S.C. § 1114,

One case upon which Interior places heavy reliance is
Buckley v. Valeo, 424 U.S. 1 (1976). They point to the language
of that case that states that an officer of the United States is
"any appointee exercising significant authority pursuant to the




laws of the QS ted States." 424 U.S. ;1& 26. This is inopposite

to the issue here un
sidered the scope of the term

it is used in Article II, Section 2, clause 2 of the

In using the language quoted by Interior the Court di

between those United States officers whose appointments

the :'.z'\'icp and consent of the Senate, and those other inferior

off : ose appointments do not. By definition all the officers
by the Court were officers or employees of the United
States, this case does not further Interior's argument
since Buckley was limited to a discussion of a very narrow range

»r consideration The Court in B ley con-
Mofficers of the United States' as

of U.S, officers, i.e., those requiring Senate confirmation.

Interior also quotes from the case of Ladner v.

358 U.S. 169 (1958), a case discussing 18 U.S.C. § 1114,
lows:

[T)he conpressional aim was to prevent hindrance
to the execution of official duty, and thus to
assure the carrying out of federal purposes and

interests, and was not to protect federal officers
except as incident to that aim. (Emphasis added)

Id. at 175-176. Here again, this does not aid Interior's argument.
The above quoted language does not purport to define the term
federal officers. It merely states that the purpose of § 1114

is to protect such officers in the performance of their official
duty and that this will assure the carrying out of federal purposes
and interests. This is clearly intended to distinguish between
situations where federal officers are performing official duties
as opposed to those cases where they are not. 3/ The term federal
officer is not expounded upon.

The other cases cited by Inte rior also fa‘I‘l to dis‘*u‘ide
us from our view on this issue,

Mississippi Valley Co., 364 U.S. 520 (l‘}()l) is not pert‘mcnt hvre

for several reasons. First, the statute there at issue applied
to a person acting as an agent for the Government as well as to
federal employees. Id. at 552. Second, the individual in that

3/ The case of United States v. Heliczer, 373 F.2d 241 (24 Cir.
1967), & case cited by Interior, involves a similar situation. In
Heliczer there was no question about the subject individuals being
federal officers. The inquiry was limited to whether they were
acting within the scope of their official responsibility.
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case was requested by the Bureau of the Budget to perform cer-
tain services which provided the basis for the law suit., Finally,
the statute involved in that case was a conflict-of-interest
statute, and the Court acknowledged that these statutes have
ays been considered to apply to irregular employees of the
nment, whether or not compensated. 1Id. at 15. Either of
factors adequately distinguishes the Mississippi Valley
se from the issue at hand,

cases holding that jailers who confine federal prison-
ers must be considered federal officers for purposes of a writ
of habeas corpus, is no more than common sense. If a prisoner
held pursuant to federal authority is ordered released by a
federal court this order cannot be frustrated by a claim that
the prisoner is not held by a federal officer If the writ is
to retain any validity, it of course must carry the power to compel
release of federal prisoners held by state and local jailers who
are acting as agents for the federal Government. In this connec-
tion the court in Reid v, Covert, 351 U.S. 487 (1936) held that
where a jailer was required to "receive and keep" prisoners of
the United States "he is to that extent an officer of the United
States," for purposes of the habeas statute. Id. at 490.

Provancial v. United States, 454 F.2d 72 (Bth Cir, 1972)
/held that persons holding BIA special officer commi
" though employed by a local non-Indian government and not paid
by federal funds are covered under the Federal Tort Claims Act.
However, the court made it clear that the basis for its holding
was that that Act covered not only federal officers and employees,
but "persons acting on behalf" of a federal agency as well.

ons even-

28 U.S5.C, § 2671. Thus, the court relied on this more expansive
language to bring the special officers under the Act's coverage.

The Criminal Division has responded to Interior's argument
based on United States v. Smith, 562 F.2d 453 (7th Cir. 1977)
cert. denied, u.s. (1978). See page 10 of the Criminal
Division's August 8, 1978 memorandum. The few remaining cases
cited are clearly distinguishable and, I don't believe warrant
any treatment here, However, should you wish us to discuss
elther of these cases please let us know.
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Senator MeLouer. Our next witnesses are Rick Reid, fourth chap-
ter president, Montanans Opposing Discrimination, Poplar, Mont.,
and Joel Eggelbrecht, a member of the Wolf Point City Council.

STATEMENT OF RICK REID, FOURTH CHAPTER PRESIDENT,
MONTANANS OPPOSING DISCRIMINATION

Mr. Rem. My name is Rick Reid, and I am from Poplar, Mont.,
which is located on the Fort Peck Reservation.

I will skip over some of the stuff that I was going to emphasize
and more or less try to wrap up my presentation because of the lateness
of the day.

We appreciate the effort that you have made to bring Government
closer to the people by holding these hearings in Billings rather than
have us go the long distance to Washington, D.C. This gives us a feel-
ing that we do have some say in this Government, and we feel good
about that.

We are also encouraged that someone in the political arena has
acknowledged, that there are problems between Indians and whites
on the Indian reservations, and we feel that this bill is evidence that
maybe there are solutions to it. Of course, Government policy in the
past has placed two people within the reservations untﬁrr changing
rules. They forced Indians to the reservations with treaties and en-
ticed the white settlers via the Homestead Act. We have lived in these
areas under some sort of harmony for some years, but we are changing
in laws and stuff. It seems to have left us in limbo with loopholes in
the laws that encourage the lack of prosecution and punishment of
minor crimes.

With white settlement on the reservation, our State and local gov-
ernments are set up to administer all Government services and justice
over the white persons and property, and we were secure in that
fact in the early days of the reservation because of the constitutional
principle that guaranteed us the right to vote to elect any governing
body that would administer any government control over us or our
properties.

These laws, though, have been changed in the last few years and
has limited the power of our county and State governments to exercise
judicial control over our property when it pertains to crimes between
Indians and whites. Since the change in the law which forbids the
State jurisdiction over Indians on deeded property, we have lived in
this limbo of an incomplete jurisdiction state. We are left with only
the option of using tribal courts which sometimes answers our com-
plaints, but on the whole has not administered fairly to our needs.

Our objections with using the tribal justice system does not lie
with the personalities of the people who are involved with the tribal
judicial system, but rather with what we feel is a constitutional guar-
antee of equal participation by vote in the Government that controls
the judicial branches of any government that attempts to exercise con-
trol over us. The citizenry are only at ease when they know that they
have a chance to correct, by vote, an injustice or lack of justice by
any government. Under today’s rules, the tribal governments do not
have to reflect our concerns for we cannot influence that government
through the elected process.
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What we need today is to bring our judicial systems or processes to-
gether so that all citizens, Indians or whites, have equality under one
law. The only way that we feel we can achieve that process is to enact
a law that will place Indians and whites in the same court which will
administer the same punishment for the same erimes, Until we do this,
we do not feel that there will ever be complete harmony or equality
on the reservation areas.

In that, it appears to me that we have three solutions, and listening
to the testimony today from tribal governments and from other peo-
ple, we heard what I feel are three options.

‘We have No. 1, the tribal option or tribal court system which some
have stated they feel, as far as minor crimes, they ought to have con-
trol over the white resident and his property on the reservations; No.
2, we also have the State or State jurisdiction; and we have No. 3,
which would be the Federal level, or the bill which you have intro-
duced today which is a Federal magistrate.

I would like to comment briefly on the one on tribal court and what
my concerns as a citizen are in that area, and as a property owner on
the reservation. As a white property owner, I am not a tribal member.
I do not feel that I should have any control in tribal government, for
I am not a tribal member. I have never attempted to influence tribal
government in that manner, but for them to exercise jurisdiction over
me, I feel, is an encroachment upon the constitutional principles. I be-
lieve that the Oliphant case, while it only addressed the eriminal
aspect. of jurisdiction, our attorneys that we have talked to said that
if need be, if we were to push the civil aspect through the court sys-
tem, they believe that we would be upheld in the civil jurisdiction as
we were in criminal jurisdiction.

Senator Mercuer. There are several cases going through the Fed-
eral courts on that very point right now, Rick.

Mr. Rem. I am aware of that.

Senator MeLcaEr. When it reaches the Supreme Court, we will find
out.

Mr. Rem. What we are trying to say is, T do not know that we spe-
cifically approve of the Federal magistrate bill. T do approve of
the concept for the one court for the one erime. If that is what it does,
rather than go to the tribal option, which I do not feel can be upheld
in the court system for the tribes, in other words, exercising jurisdic-
tion over me. If that were the case, then I think the Federal Indian
policy which opened the reservation for homesteading has been dras-
tically changed from the original intent, and if that is the solution, to
put us under the tribal jurisdiction system, I think the followup would
have to be a condemnation of any deeded property on the Indian res-
ervations and removal of anybody other than tribal members from
that area. Unless that is done, I think we are in continual conflict
and we will have to oppose that concept because of the vote.

As T said before, we are not concerned through prejudice, as has
been implied by the tribal members, throngh prejudice, et cetera. We
are not concerned with the personalities involved in the tribal police
forces, but rather in that principle of voting in and participating in
the Government which controls us.

As an example, in the city of Poplar, we were accused of many
things when we started the model organization, and our primary
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concern for starting that organization was encroachment of tribal
jurisdiction over our lives, which was before the Oliphant case. and
it had been stated that because of the prejudices, et cetera, that we
were just sore on this point. But that is not the case. The city of Poplar
had an Indian chief of police, a tribal member, who was chief of
police for many, many years, and he was a qualified chief of police.
He had the support of the community for one reason—that the com-
munity had the right to vote to elect the city government that hired or
fired him, and if he abused his position as in the case of any other
police officer, he could have been removed. But now, we talk of the
threat of tribal control over our lives. We have absolutely no control
over that tribal government that appoints the police force, and in that
light, we have to oppose, under any circumstances, any manner of
tribal jurisdiction.

While T am on the tribal jurisdiction subject, the cross-deputiza-
tion concept has been mentioned. There are problems, we feel, with
the cror:s-cllvputization concept on the same basis. Granted, they are
not, or you are not in this bill, advocating that we go to the tribal
court system, but the tribal police department is an arm of the tribal
government. We are not members of that tribal government, and con-
sequently, if there is an abuse by their officers, I do not see where we
have the proper appeal to remove that police officer.

Senator MeLcaer. Under this concept, it is a Federal law that is
being enforced. The use of the tribal police officer is only for that pur-
pose. There is a question of whether or not you are confident that under
that concept of enforcing Federal law, whether that does not serve
justice and does not preserve your rights as a citizen. It is our feeling
that probably it does, but that is why we are here; to receive testi-
mony on it and get your opinion on it.

Mr. Rem. As I said, we are concerned with that. As far as cross-
deputization, as far as the cooperation of police departments, I am all
for that. I think that we have to have that. But we have to get into
one court system to get away from this—a prime example of what T am
talking about would be an open container law in the city of Poplar.
If you would care to drive up on Main Street in Poplar unannounced
on Sunday morning, or almost any morning—and granted I am not
saying that Indians are the only ones that violate the laws, whites do,
too—but I would like to propose a possibility that if I walked up the
street arm in arm with an Indian and we both had an open container—
the city has an open container ordinance and the tribe also has an open
container ordinance—under cross deputization, the tribal police would
have the right to arrest me, to send me to my court for punishment
that their court does not enforce. It is on the books, but it is not en-
forced.

Granted, I am sure that they will contest that, but repeated ap-
pearances or approaches up and down our Main Street of town, and
just to watch in the evenings as to who is running up and down the
streets, if their enforcement is there. there must not be enough penalty
to cause it not to be done as often in the future, because we have not
changed the appearances of that community. And in that light, we are
concerned about that.

The other option we mentioned was State jurisdiction, which we be-
lieve still would be the best approach. I assume that it is an unattain-
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able approach. Basically, our argument there, and it goes on to some
of the arguments that the tribal members stated ; why would not the
white people be under the tribe’s jurisdiction on the reservation, be-
cause they are when they go off the reservation. But there is nothing in
that law that precludes them from participating in those governments
when they are off the reservation. However, there are situations that
preclude us from being members of tribal governments,

Senator MELCcHER. Your point is specifically that they are entitled
to vote?

Mr. Rem. Sure. If they went to Forsyth when you were mayor, they
may not have been a resident and did not vote at that time, but if
they cared to establish a residency there, they could correct that fault.
However, in the opposite extreme, that we should be under the tribal
law, I do not see any comparison at all in that because we never, and
should not, participate in tribal government because we are not tribal
members. I they would purport to give us equal participation in tribal
government, maybe we would have to address that issue there, but I
do not foresee that that is the solution.

What T am suggesting is the possibility of State jurisdiction, which
was in the early phases of the reservations. The tribal members were,
if they were on deeded portions, subject to State law, and we never
felt any problems in our areas until that law was changed. I cannot
tell you the date that it was changed or what changed 1t, but it was
changed and it took a long time for even the tribes to realize that it
had been changed. But from that point on, our situation seems to
have deteriorated.

It seems to me, in the testimony that I have heard from tribal
members today, that basically the reason they need this jurisdiction
is that the overwhelming offenses are by non-Indians or whites against
the Indians, and we realize that these cases do go on. However, talk-
ing to the tribal or the chief of police in the city of Poplar 2 years ago,
I asked him the percentage of the makeup of the law and order calls
that they had, and he said at that time—I do not have it with me,
but I can go back to him and get it and submit it for the record—
was 90 to 95 percent Indian and 5 to 10 percent white.

So I do not think their argument is actually what they proclaim
it to be. I realize that whites do break the law and if there are loop-
holes in the law that allow the whites to abuse the Indian and get away
with it, T think that should also be corrected.

The third step, of course, is your Federal magistrate concept. If it
would put the Indians and whites, such as myself walking up the
street with the open beer container, if it would put us, for minor
crimes between Indians and whites or a mix of an Indian on deeded
property, if it would put us under that court system, we would
wholeheartedly support it, for then we would go to the same court
and get the same penalty for committing the same crime.

Senator MeLcrER. T am afraid that for an open container ordinance,
which is an ordinance, you say, adopted by the city of Poplar and
the Fort Peck Tribe, I do not think we can find anything in Federal
law that would cover that.

Mr. Rem. Right.

Senator MeLcuER. So, we do not want to try to tell vou that this
bill goes farther than it does. It does not go into that particular, into
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that group of laws, as a matter of fact, which. in effect, are really the
nature of local ordinances. This will go into Federal misdemeanors,
which are vandalism, assault, and petty theft. Things of that nature.
But it does not cover everything.

Mr. Rew. The major crimes—you know, like murder, et cetera—
concern you very greatly because those are pretty definite crimes.

Senator MELcHER. Yes.

Mr. Rem. But these minor crimes are the crimes that we live with
every day. You see that day, after day, after day—repeats most of the
time. The same people repeating that same crime. Those are the
crimes that seem to really aggravate the people. As it is set up today,
where the white goes to his court and the Indian goes to his, whether
there is even equality, maybe the Indian gets a more severe sentence
in his court than the white does, or if the white gets a worse one than
the Indian does, it creates disharmony and dissatisfaction in the whole
system and eventually causes animosity. If that goes unchecked, those
crimes, leaving out the open container law, are the ones that we live
with everyday, and we see it and it is a repeat. We are frustrated.

Senator MeLcrER. It would go to that broad range of misdemeanors.

Mr. Rem. If we can answer those, the open container would not
bother me quite as much. If the law does that, Senator, we would
wholeheartedly suport it.

Senator Mercuer. It does address itself to the Federal misde-
meanors which are assault, petty theft, disturbing the peace, and van-
dalism. Tt addresses all those things, and if that is what you mean by
the type of violations that you have to live with day by day, yes, 1t
does address itself specifically to that. It does apply to the Indian and
the non-Indian; puts them in the same arena before the same

mfgistrato.
ur next witness is Joel Eggelbrecht.

STATEMENT OF JOEL EGGELBRECHT, MEMBER, WOLF POINT
CITY COUNCIL

Mr. EceeLerecHT. Thank you for giving me this time, Senator. My
name is Joel Eggelbrecht. T am here as a member of the Wolf Point
City Council.

First of all, T would like to relay to you that the city of Wolf Point
is running into enormous problems every year in trying to come u
with enough money to satisfy the police department’s budget on whic
they can operate efficiently for a year’s time. This year, in order to
maintain a decent police department, we had to o to the county and
ask them for funds, which we received. T believe that this would not be
necessary if our police department had to enforce only those ordi-
nances that the city has laid down. and also if those ordinances being
violated were only done so by non-Indians.

But I have with me here some statistics given to me by Bob Neu-
miller, the Wolf Point chief of police. Bob Neumiller gave you the
bottom line, but if T could be given the time, I would like to break
them down a little bit on tribal versus city percentages of activities.

For example, in general disturbance calls: city, 10 percent: tribe,
90 percent. Family calls in disputes: city, 10 percent; tribe, 90 per-
cent. Arrests for all offenses: 20 percent city; 80 percent tribe. Traf-
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fic accidents: 50-50. Dog citations, 100 percent city, because the tribe
has no dog rules. Dog hauls, impounding and destroying: 25 percent
city; 75 percent tribe. Emergency messages and assists: 5 percent
city; 95 percent tribe. Burglary and vandalism investigation: 5 per-
- cent city; 95 percent tribe. All paperwork forms and activities: 25
percent city; 75 percent tribe. Traffic citations: 40 percent city; 60
percent tribe. Courtroom preparation and paperwork : 20 percent city :
80 percent tribe. Daily reports concerning activities: 20 percent city ;
80 percent tribe.

In all, the bottom line, 80 percent tribe and 20 percent city.

Senator MeLcuEr. I want to ask you this. Is the situation at Wolf
Point such that the city police go outside the city limits?

Mr. EccensrecHT. Yes; they do make calls into the tribal housing
areas which are not incorporated into the city limits.

Senator MeLcrer. That is unincorporated because it is tribal land,
and the tribe has no desire that it be incorporated into the city; is
that correct ?

Mr. EceerLerecHT. Not at this time, no.

Senator Mercuer. This is an unusual circumstance, I believe, where
the city of Wolf Point police officers have jurisdiction outside of the
city and habitually answer calls outside the city in the tribal hous-
ing ; is that correct ?

Mr. EcgeLBreECHT. Yes.

Senator MeLcuer. And can you just describe, so we understand
this, what the population is within the city limits and what the
population is in the tribal housing area?

Mr. EcceLsrecuT. I ean not give you exact figures on that, but I
can roughly guess. I can give you the households. There is a total of
1,100 households, both tribal and nontribal ; and tribal, T believe, there
are 204 homes.

Senator MELCHER. 204 7

Mr. EceererecHT. Right.

Senator MeELcuer. There are a fairly large number of homes in
relationship to the total number. About 20 percent, then? Close to
20 percent ?

Mr. EceersrecHT. Yes.

Senator MeLcuEer. Please proceed.

Mr. Eceersrecut. The point that T am trying to get at, I guess, is
that the city of Wolf Point has adopted all of the State codes, which,
to me, are rules and regulations that all non-Indians have to live by.
What the tribe has adopted consists of just one page. So it appears very
evident to me that Indians and non-Indians are living entirely under
two separate sets of rules and regulations, which is sort of a slap in the
face to all law enforcement and justice systems. But I think that your
Senate bill 2832 is a good step, but I think that the bottom line in the
future, is that we are going to have to see something where we both—
the Indian and the non-Indian—live under the same set of rules and
regulations. If this can be done, I think this will solve all of our
problems: that we can be equal to one another instead of unequal. But,
if T had the State codes sitting in front of me, it would be a stack of
books like this, and they have one page here. It just does not make any
sense to me that we can operate and function normally under circum-
stances like this.
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As far as FBI participation goes on our reservation, I think it is
a total joke; that we see the FBI in our community roughly 2 to 3
hours in 1 week’s period of time. What they do the rest of the time, T
have no idea, and they live 50 miles down the road in Glasgow. I would
like to see them stationed in the reservation within the exterior bound-
a}ll'ios of the reservation where we could get more help and use from
them,

Again, T thank you for making your effort on this bill here, and
I think it is a step in the right direction. I sincerely hope that some-
day we will both be able to live under the same rules and regulations.

enator MeLcuHER. Joel, we want to be sure that the list that you
were reading from is available to the committee. Would you mind
leaving that with us? We may have gotten that earlier.

Mr. Eccererecut. I believe Chief Neumiller told me he had given
you one,

Senator MeLcuer. If we have it, then it is fine. We will make it a
part of the record in connection with this testimony.?

I want to thank you both for your testimony. It has been helpful
to the committee. You live in an area where we hope that this bill will
alleviate some of the problems that exist.

Mr. Rem. Thank you.

Mr. EceersrecuT. Thank you, Senator.

Senator Mercaer. We have two more witnesses that have asked to
testify. Mr. Philbrick, would you please approach the witness table?
To save time, I am going to ask Dale Kindness to approach the wit-

ness table at the same time. Dale, would you approach the witness
table?

STATEMENT OF ROBERT PHILBRICK, CHAIRMAN, CROW CREEK
SIOUX TRIBE, ACCOMPANIED BY MR. RENCOUNTRE, SECRETARY

Mr. Prrsrick. I first want to thank you for giving us the time to
express our opinion here. We do not have a statement, but I think
when we get back, we will have a statement and possibly a resolution
from our tribe.

Our tribe is the Crow Creek Sioux from Fort Thompson, S. Dak.,
and T am Robert Philbrick. T am the chairman of the Crow Creek
Sioux Tribe, and with me is Mr. Rencountre. He is the secretary of
the Crow Creek Tribe.

We learned about your bill—and I want to thank you myself be-
cause I feel that it takes a lot of courage for a Senator or Congress-
man to introduce any kind of a bill that is going to affect Indian
people. I have been to Washington a few times, and I have been in
politics for maybe 40-some years. I know that even though we have
a lot of Indian leaders today, it does not look like we speak loudly
enough to let the people in Washington know what we really want.

Even though this bill that you have introduced may not have all
the answers, I think it is the right step to make because we know
that there is a lot of need for improvement in our tribal court system.
I do not want to get too far here. T know it is getting kind of toward
time to quit, I guess, and T want some of these others to say something,

1 See p. 34,
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too. But, it seems to me that when we talk about tribal court, I kind
of have a question whether it is tribal court or not, because the money
comes from the U.S. Government. They all tell us that we have a
treaty; each tribe has a treaty with the United States, and, therefore,
we are treated as a little different, a sovereign country.

When we get to a case that was tried and passed by the Supreme
Court—the Oliphant decision—I know it affected all of the Indian
people, and I know that it was more or less a very cunning way to
use the Oliphant decision, because I was told that it was a weak case
that the tribe had up there. Lawyers from different States, as well
as from South Dakota—the attorney general, Mr. Bill Janklow, was
involved in this—and they spent so many thousands of dollars to take
the case up to the Supreme Court, and this was one of the things that
they wanted to do was to show that the Indian tribal courts cannot
try a non-Indian. I think this is one of the lowest blows that the
Indian people have had to face since T came into politics. T know we
have had a lot of times when we had some problems, but we always
talked them over and we seem to have gotten legislation or something
to follow it. T know at one time they were trying, the State was trying
to take jurisdiction and we were successful in getting the vote to
overcome this.

So today, I am just going to ask you to give us a little time so
we can properly present you with our statement and also a resolu-
tion, and I will have Mr. Rencountre make some comments of his own.

Senator MeLcuEr. Do you care to say something, Mr. Rencountre f

Mr. Rexcountre. Well, I do not have too much to say. This is my
first time being in tribal politics; I have been in only 2 months, and
this is altogether new to me.

But, you know, T will hold with whatever you say. This is the first
time I have ever seen a Senator, and you look something like me, you
know.

Senator MeLcaER. Not too much different.

Mr. Renxcountre. There is another thing. To solve all this, if all
the white people packed up and went back home, we would not have
trouble here.

Senator Mercuer. What band of Sioux are you from, Hunkpapa?

Mr. RENCOUNTRE. Yes,

Mr. Panaerick. Hunkpapa. It is the same band as Sitting Bull’s.

Senator Mercuer. And Crazy Horse, and the Crazy Horse Sioux
were from the Oglala?

Mr. PHILBRICE. Yes.

Senator MerLcuer. Thank you very much, Mr. Philbrick and Mr.
Rencountre.

Now, Dale, would you testify? You had some testimony to offer?

Mr. Kinpxess. Yes, I do, Senator,

Senator MeLcuEer, Please proceed.

STATEMENT OF DALE KINDNESS, MEMBER, CROW TRIBE

Mr. Kinoxess, To avoid any confusion, Senator, at the outset, I
would like to point out that T am a member of the Crow Indian Tribe,
and in case we did confuse you, the two gentlemen that just left are

from Crow Creek.
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Senator MELCHER. Yes.

Mr. Kinpness. I am from the Crow Reservation, and we have a
creek over there called Big Horn Creek. You want to remember;
there is a difference there.

As T pointed out, my name is Dale Kindness. I am a member of
the Crow Tribe, and I am speaking as a member of the Crow Tribe.
There are 6,500 members of the tribe, somewhere in that neighborhood,
and I do not speak for all of them. I speak as an individual member
of the tribe.

I have worked in the tribal court system as a defense lay advocate
for a year and a half now, and as such, my comments are based upon
the experience that I have had during those months and also from
the training that I have had as a member of the tribal council be-
ginning in 1973,

My first comments deal with section 650(c). I have a problem with
the language giving preference to “already reasonably available”
magistrates being appointed. It is an already reasonably available
feeling of Indians generally, that the present exercise of justice doled
out by non-Indian judges who handle Indian cases not unusually
borders upon and is influenced upon feelings of racism. This may
sound ugly, but the truth is not always pretty. Right now, check out
any jail adjacent to an Indian reservation and compare the number
of Indian/non-Indian prisoners therein, and you should find more In-
dians behind bars. Not that Indians are more criminal, but for a
number of reasons, including the results of intentional socioeconomic
and cultural genocide practiced by this Nation.

Many of my brothers and sisters have a great problem with alcohol
which, in turn, leads to and away from, or leads, rather, away from
the social problem to one that is criminal. Thus, the high number of
jailed Indians who face a member of the local white community who
views all Indians as stereotypes. The same is true for the population
of the State penitentiary which, I believe, is somewhere in the neigh-
borhood of 40 percent Indian and 60 percent non-Indian, and this is a
great difference in compariscn to the total population of the State
of Montana in regards to the number of Indians in this State, which
is somewhere in the neighborhood of 50,000 to 55,000. There is a great
difference there.

Perhaps a panel composed of American Indian Lawyers and non-
Indian lawyers can be put together, and this group or panel may be
authorized to select a magistrate for the various reservation communi-
ties, and, of course, there should be a majority of American Indian
lawyers on this panel, for, after all, the American Indian knows the
reservation and the problems there a lot better than the non-Indians
do.

Then, my next comments deal with section 651, jurisdiction and
powers.

Senator Mercuer. T do not want you to miss the point, Dale, of 650
(a), which makes the special magistrate subject to the advice and con-
sent of the Senate.

Mr. Kivpness. Well, perhaps it can be brought before this Presi-
dent, whoever he may be. Perhaps this panel can select a list of possi-
ble magistrates for his final approval. I cannot recall whether or not
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I requested, in this line of thought, that preference be given to Ameri-
can Indian lawyers to sit as U.S. magistrates.

I will continue along with my comments on section 651. Subsections
(a) and (b) appear to strongly infringe upon one of the few remain-
ing attributes of tribal sovereignty that most all tribes and tribal
courts presently exercise. That, of course, is the right to make our own
laws and to be governed by them through our various tribal judicial
branches. The present language will give the magistrates jurisdiction
to try and punish Indian criminal offenders even though tribal courts
are already doing just that and have been doing so for quite some time.

Oliphant has been mentioned. Oliphant said we cannot try and
punish white criminal offenders in tribal courts. We all know that, but
now, are you proposing that OZphant be extended to provide that tribal
courts cannot try and punish Indian offenders? If so, there will be no
reason or purpose for tribal courts if you take away that right. Tribal
courts will become meaningless; in fact, defunct. I cannot help per-
sonally having that feeling, and express that I feel that this is what the
major long-range objective is; to make our tribal courts defunct, and,
in fact, to wipe out our reservations. Instead of trying to Oliphant us
to death, why not provide that magistrates cannot handle cases involv-
ing Indian offenders when the tribal courts presently are hearing that
case? In fact, they are going to the magistrate courts.

I have a few other comments here, but in regards to the statements
made by Kathy Fleury—I believe her name was—was it Kathy Fleury
from BIA ¢

Senator MeLcHER. Yes; it was, Dale.

Mr. Kixpness. OK. You asked some questions regarding what tribal
courts in that area are exercising civil jurisdiction over non-Indians
in the court system. Down at Crow there, I do not know about the other
tribes; I am not up to date on them, although I should be, I guess. But,
we are exercising civil jurisdiction over non-Indians. In fact, I, per-
sonally, right now, am handling four cases, civil matters, disputes
between Indians and non-Indians. I have this information available. I
can give some of it to your committee here.

Senator MeLcaer. We would appreciate it if you will supply it, if
if you can. For instance, for the past year, how man civif cases
involving an Indian and a non-Indian or involving non-Indians were
before the tribal court, the Crow Tribal Court ¢

Mr. Kixpngss. I would be glad to turn that over.?

Senator MeLcuer. We will appreciate that.

Mr. Kixpness. A note which you may find interesting: There is one
case pending right now in tribal court in Crow which involves a dispute
between two non-Indians. In fact, both parties are non-Indians, and
under Oliphant, since we think we have the right to listen to these
civil matters, we are exercising that jurisdiction presently between
the parties.

T have heard you say, Senator, in so many words, in regards to the
question of whether or not the jurisdiction under section 651 extends
to Ilndian criminal offenders, that, in fact, the jurisdiction does not
a ;

. {mtor Mevcuer. The jurisdiction does apply if it is an Indian

1 Not recelved at time of printing.




109

offender against the non-Indian. Jurisdiction does not apply if it is
an Indian against an Indian. )

Mr. Kinoness. If it is an Indian offender, in the U.S. magistrate’s
court, and the other party is a non-Indian? OK. You are saying that
this jurisdiction, then, goes to the U.S. magistrate’s court ?

Senator MeLcHER. Yes; and it is already there. We are not extend-
ing it. That is our interpretation of the law now, and that is the inter-
pretation of Mr. O’Leary, also. We can describe that as being con-
current, though, with the tribal court.

Mr. Kinpxess. Wouldn’t that, then—— il

Senator Mercuer. Concurrent, but that it is also a Federal juris-
diction that does exist right now.

Mr. Kinpyess. Including misdemeanors ?

Senator MeLcuER. Including misdemeanors. That is the point; yes,
including misdemeanors, Federal misdemeanors. _

Mr. Kinoxess. Federal misdemeanors. Presently, in Crow tribal
court in those types of criminal matters where, say, the person who
commits the crime is an Indian and the vietim is a non-Indian, we
handle those matters now in tribal court.

Senator MeLcuEr. Yes; you can. The Federal law permits it. Pres-
ent Federal law also permits the magistrates to have jurisdiction.

Mr. KinoNess. This bill, then, would take away that right of the
tribal courts and try Indians in cases involving a non-Indian vietim?

Senator Mercuer. Well, it would not, but you can argue that the
preference would be to use the Federal magistrate system, or you
could argue that the Federal magistrate would be more active than
the tribal court, and that, therefore, the concurrent jurisdiction would
be used more likely before the Federal magistrate. We do not know
that that would be the case, but we do view this as concurrent juris-
diction at present ; both I*vleral and tribal.

Mr. Kinpness. After enactment of this bill, it does not change
anything?

Senator MeLgrEer. No.

Mr. Kixpzess. Then, could I hear you state now that you would
agree to an amendment to section 651, and that amendment would be
to the effect of what we just discussed; like if there is an Indian
uﬂ'el:dm‘ this court will not have exclusive jurisdiction over that
case ?

Senator Mercuer. The bill, as it is written, does not give the magis-
trate court exclusive jurisdiction over it, but you could view that the
sutcome would be that the magistrate court would be the more active
court, more active than the tribal court. And, since there is concurrent
jurisdiction, might act quicker, I do not know that that would be the
case, but you could argue that if you would like.

As to any proposed amendment that you might have to the bill,
we would be glad to consider any that you recommend, but T would
not want to try to pass judgment on it at this time. T am merely trying
to tell you what we view this proposed bill to cover and exactly how
't does cover it as drafted. :

Mr. Kinpxess, T believe that is where the strongest opposition is
here, because as I mentioned, we are exercising jurisdiction over In-
dians who commit a crime against non-Indian, and we feel that you
are infringing upon our rights. :

71-015 0 81 - 8
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Also, in regard to some of the questions Alex Laforge raised earlier.
You did give him a definite answer like in regard to application of
State gambling laws and application of, State lottery tickets, and you
stated that the State laws will not apply in those instances.

Senator Mrrcuer. If they apply now, we do not change it. We have
never seen them applied, so we do not know.

Mr. Kinpness. Incidentally, sometimes when we have our hand
games, we have about 3,000 members of the tribe there, and they are
betting. This is an old custom. I would like to see any cop go down there
and try to arrest 3,000 of my members of the tribe at one of the hand
games,

With that, I have nothing further to add, and thank you very much.
If you have any question, I will try to answer them.

Senator Mercuer. We are glad to have your testimony, Dale, and
we will review any proposed amendment that you would like to sub-
mit or take it from your testimony, however you want us to do it.

Mr. Kixpness. I understand the record is open for an additional
14 days?

Senator MELCHER. Yes; it is.

Mr. Kixpxess. Thank you, Senator, very much.

Senator Mercrer. Thank you.

I understand that Carol Redcherries of the Northern Cheyenne
Tribe would like to present some testimony. We are under limited
time, Carol, because we are approaching the end of our day.

Ms. ReocuEerries, Thank you for your time.

Senator Mercuer. The Northern Cheyenne Tribe was notified of
the hearing and invited to testify. We did not get any response from
the tribe. ;

Ms. Repcnerries. I didn’t even know this was happening until a
couple of days ago. Otherwise, I could have submitted a prepared
statement. It was kind of a last-minute thing, but thank you for let-
ting me in.

STATEMENT OF CAROL REDCHERRIES, JUDGE, NORTHERN
CHEYENNE TRIBAL COURT

Ms. Rencuerries, The Northern Cheyenne Tribe at one time, some
vears ago, did have jurisdiction over nonmembers, and we saw nothing
wrong with it and initiated jurisdiction without any trouble. In fact,
when Oliphant came onto the scene, there were a lot of Caucasian
people that were disappointed and stated that they would still prefer
to come into our court at any time ; that they trusted us with handling
any kind of problem that they had. We, as a tribe, or as the working
people in the areas that this affects, we were very sad to hear this
decision made by the U.S. Supreme Court, because what it has done is,
it has hindered us in many ways of trying to protect our people.

As you know, we are surrounded by, maybe in due time 100 percent,
coal development. There is going to be an influx of nonmembers. We
feel that there is just no way that we can prevent our people from
the harassment and different problems that this is going to create
on the reservation, and at this time, you know, since Oliphant, it has
really been a great hindrance.
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The Oliphant decision has really messed us up, because as a tribe,
I feel that we were doing just fine until Qliphant came along. Prior
to that, we had built up our court system. It was a poor court system.
However, we had determined people. We had determined, enrolled
members that got in there and did the best they could on what little
we had. You can look; you can make comparisons with our Indian
court system, all Indian court systems, and the U.S. court systems.
and, you know, you folks are considering precedents that were initiated
clear over in Mother England, whereas our court systems have been
established since 1936, and we have had to come right up to par with
your court system with hardly nothing to operate on.

Ever since we have been on reservations, it has always been an act
of Congress or maybe an Executive order or the U.S. Supreme Court.
The three different bodies of the U.S Government have always come
down with something or other, and sometimes they conflict, and here
we are sitting back here on the reservation, and we are wondering, “Just
what are they going to think of next ?” or “What are they going to take
away next ?” And every time they make these kinds of decisions, seems
like there are no Indian people involved, which I think is important.
Just like Mr. Kindness stated, there should be some Indian attorneys
sitting up here on this committee to hear what we have to say. They
do understand and know because they come from there.

And the way things are now as far as this magistrate—Federal
magistrate—coming onto the reservation, I am totally against it be-
cause I feel that it is going to be a confused mess once it gets started
because there are going to be some Indians that will not want to be
handled by the Federal magistrate. They will prefer to be handled in
their own Indian court.

When it comes to Federal magistrates and this new system that
should be enacted, whenever, next year, I guess, I think that it is going
to be a little bit more expensive than what you really are planning on,
because you are going to have to have some Indian interpreters in
there. You are going to have to have people in there who are familiar
with the language, because we have some offenders that do not under-
stand English too well. They cannot write very well. And, when they
come into a Federal magistrate’s court, that’s going to be a problem
for the magistrate.

So when Oliphant came into focus it really meant that no doubt some
other things were going to be thought of, which is this Federal magis-
trate thing.

Senator MeLcuer. Well, what would you suggest ?

Ms. Recnerries, For what?

Senator Mercrer. In view of Oliphant, what would be your sug-
gestion?

Ms. Rencuerries. I wish the U.S. Supreme Court would just do away
with that complete situation and let us continue to try and work toward
the objectives of the U.S. Government and have three branches of gov-
ernment just like the U.S. Government. We will eventually get there,
but we just started in 1936, and now you have these different acts
coming along. Every time an act comes along, we have to take an about-
face and start doing something else or we lose something someplace.

Senator Mercuer. Well, Carol, first of all, this is an Indian attorney
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sitting to my right, and second, in view of Oliphant, what is your
recommendation ¢

Ms. Repcaerries. My recommendation is that hopefully the tribes
that do not want a Federal magistrate on the reservation will speak up
and say so, because I believe it is going to really confuse things, and
there is going to be that confusion and no decisions out there that the
Indians will have to make. Many of the Indians will want to be handled
in their own court. I know that.

Senator MeLcuer. Well, of course, that would remain the case under
this bill for an Indian-versus-Indian dispute. But it could be, under
this bill—because there is a Federal magistrate present on the reserva-
tion—that a dispute, or a case involving an Indian against a non-In-
dian, would get into the Federal branch of court. But that is only one
thing. You do not like the Oliphant decision, and you testified that the
Northern Cheyenne tribal court system is not working good involving
non-Indians since Oliphant. If you do not view this as a solution to
Oliphant, T am asking you, from your point of view, what would be
your recommendation for a solution to the Oliphant decision.

Ms. RencuErries. T do not know if it could ever happen, but I wish
that the U.S. Supreme Court would do away with it.

Senator MeLcuer. Well, it would have to be a reversal, and it does
not seem to be happening. I do not believe there are cases of a similar
nature proceeding through the Federal court system to the Supreme
Court. So, T am just asking you; you don't like this approach ; do you
have something to offer as a countersolution?

Ms. Revcrerries. I do not have anything to offer you, but as far
as the tribe, our tribe, is concerned, we do have a very hard law, and
that is the exclusion law, The exclusion law states that if a nonmember
commits one crime on a reservation, then we can exclude them, and
that is a very hard law, because there is a certain amount of outside
people we need.

Senator MercHer. It may not even be constitutional.

Ms. Rencrerrres. Well, it is there, and we use it.

Senator MeLcuer. I do not think you could impose it.

Ms. Rencuerries. We have imposed it.

Senator Mercuer. I do not know how you would impose it against
a non-Indian in view of the Oliphant decision.

Ms. Rencrerrmes. This falls under the civil area.

Senator Mevcuer. Well, OK, if it is civil. But, in a criminal offense
by a non-Indian on the Northern Cheyenne Reservation, yon do not
have any authority under Qlipkant to use some sort of an exclusion
ordinance of the tribe against a non-Indian. as far as T know.

Ms. Rencrerries. We have, though. We have. There have been non-
members that have been excluded, and they have gone rather than
stay.

Senator Mercaer. They had rather not get involved in a long dis-
pute over it,

Ms. Repcrerrres. T am really concerned. T just glanced at the bill
and T do not think it is a good thing for reservations at all.

Senator MeLcuer. Thank you very much, Carol. We appreciate your
volunteering to testify, and it helps us.

This is the end of our hearing today. We will hold the hearing ree-
ord open for 14 days. The hearing is adjourned.

[Whereupon, at 5:05 p.m., the hearing was adjourned.]

Y
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RELATED MATERIALS RECEIVED FOR THE
HEARING RECORD

CoMMENTS OF THE ADMINISTRATIVE OFFICE OF THE UNITED STATES
Courts oN S. 2832

ADMINISTRATIVE OFFICE OF THE
UNITED STATES COURTS
WASHINGTON, D.C. 20544

WILLIAM E. FOLEY September 4, 1980

DIRECTOR

JOSEPH F. SPANIOL, JR R[C'D SEP 8 1980

DEPUTY DIRECTOR

The Honorable John Melcher
The United States Senate
Washington, D.C. 20510

Dear Senator Melcher:

You have requested a study and comments on S.2832,
a bill to establish a system of special magistrates within
Indian country. That proposal will be presented to the
Judicial Conference of the United States for its official
comments later this month.

The legislation has been reviewed by this office
and by the Judicial Conference's Committee on the Adminis-
tration of the Federal Magistrates System and its Committee
on the Operation of the Jury System. In light of your desire
for an early response, and without prejudice to the actual
consideration of the bill by the Judicial Conference
itself, I am writing to offer the following comments on the
proposal:

1. The creation in the district courts of a
separate, parallel system of special
magistrates having limited jurisdiction
concurrent with that of United States
magistrates is unnecessary and should
be opposed as a matter of policy.

It appears that the real need which the
legislation seeks to address is not the
availability of judicial services, but
the appropriate level of enforcement of
criminal laws in the Indian country.
That is a policy matter for determina-
tion by the Executive and Legislative
Branches.
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The bill's specific provisions for juries in
cases before special magistrates should be
opposed on the following grounds:

(a) The provision for the maintenance of
separate jury pools by the special
magistrate would be costly and,
essentially, duplicate the work of
the court's jury commissioner.

Restricting the composition of juries
to "persons who actually reside within
the reservation in which the offense
is alleged to have been committed"
represents a sharp departure from the
philosophy of the Jury Selection and
Service Act of 1968 which establishes
a right to a jury randomly selected
"from a fair cross section of the
community."

Requiring the magistrates to compile

an independent list of persons "eligible
or registered"” to vote in state, local,
or tribal elections is inconsistent

with the provision of 28 U.S.C. § 1863
(b) (2) prescribing the use of local
voter registration lists or lists of
actual voters.

Limiting the size of the jury to six
persons is an unprecedented departure
from the traditional practice of
having 12 jurors which has governed
the trial of federal criminal cases.

A copy of a study of 5.2832 prepared by this office for
consideration by the Magistrates Committee is enclosed for
your information. I am also enclosing a copy of a letter
from the Chairman of the Jury Committee which discusses that
aspect of the bill in more detail.

Sincerely yours,

G P

William E. Foley
Director

Enclosures
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ADMINISTRATIVE OFFICE OF THE
UNITED STATES COURTS
WASHINGTON, D.C. 20544

WILLIAM E. FOLEY

DI RECTOR October 28- 1980

JOSEPH F. SPANIOL, JR
DEPUTY DIRECTOR

Honorable John Melcher
Chairman, Select Committee
on Indian Affairs
United States Senate
6313 Dirksen Senate Office Building
Washington, D.C. 20510

Dear Mr. Chairman:

You have requested the views of the Judiciary on S. 2832,
a bill to provide special magistrates in the Indian country.
On September 4th I informed you of the comments of the commit-
tees which had considered the bill on behalf of the Judicial
Conference of the United States.

The Judicial Conference itself met on September 24th and
25th and adopted the recommendations of its committees. Accord-
ingly, the following comments represent the views of the Judicial
Conference on the proposal:

1. Your remarks on introducing the bill suggest that
the need addressed by the legislation is primarily

one of appropriate law enforcement on Indian reser-
vations. The availablity of federal judicial services,
however, does not appear to be a major factor in the
current level of enforcement of the criminal laws in
the Indian country.

Should the number of cases prosecuted in Indian country
increase and the availability of federal judicial re-
sources become inadequate, the existing United States
magistrates system has sufficient flexibility to

permit the allocation of additional magistrate

positions on a case-by-case basis. In light of the
flexibility inherent in the present system, the creation of
a new and separate system of magistrates having overlapp-
ing jurisdiction is not necessary.

The bill's specific provisions for juries in cases
before the special magistrates should be opposed on
the following grounds:
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(a) The provision for the maintenance of
separate jury pools by the special magis-
trate would be costly and, essentially,
duplicate the work of the court's clerk
or jury commissioner.

Restricting the composition of juries to
"persons who actually reside within the
reservation in which the offense is
alleged to have been committed" may
depart from the philosophy of the Jury
Selection and Service Act of 1968 which
establishes a right to a jury selected
"from a fair cross-section of the com-
munity." That act established the ju-
dicial district or division as an ap-
propriate "vicinage" for jury selection.

Requiring the magistrate to compile an
independent list of persons '"eligible or
registered" to vote in state, local, or
tribal elections is inconsistent with the
provision of 28 U.S5.C. § 1863(b)(2)
prescribing the use of local voter regis-
tration lists or lists of actual voters,

Limiting the size of the jury to six
persons is an unprecedented departure
from the traditional practice of having
12 jurors which has governed the trial of
federal criminal cases.

A copy of a study of S. 2832 prepared by this office for
consideration by the Committee on the Administration of the
Federal Magistrates System is enclosed for your information.
Also enclosed is a copy of a letter from the Chairman of the
Committee on the Operation of the Jury System which discusses
the jury aspects of the bill in more detail.

We are concerned that the problems in the Indian country
which you have described might ever be the result of a lack
of sufficient judicial resources. Accordingly, the Adminis-
trative Office will continue to study the judicial workload
in the Indian country and the availability of magistrates to
meet those needs. A report on that study will be presented
to the Magistrates Committee of the Judicial Conference. We
will be happy to provide you and members of your staff with
that report when it is completed.
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Thank you again for the opportunity to comment on
this important bill. We look forward to working with
you and your staff in making our judicial system as
accessible and effective as possible.

Sincerely yours,

C ot
William E. Foley
Director

Enclosures
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SPECIAL MAGISTRATES FOR INDIAN RESERVATIONS

Legislation has been introduced (5. 2832) which would
authorize the appointment of special magistrates to hear
cases arising within Indian reservations. The bill's sponsor,
Senator Melcher, has requested the views of the Judiciary on

the proposal.

Purpose

The bill seeks to improve the enforcement of existing laws

on Indian reservations. No change would be made in present

jurisdictional provisions. Senator Melcher has explained the

need for the legislation:

Mr. President, many of the complaints of Indians and non-
Indians relate to lack of enforcement of laws or hardships
imposed on defendants, witnesses, and families arising from
the distance of Federal courts from reservation area. Federal
investigators are many times slow to respond to requests for
investigations; U.S. attorneys are reluctant to undertake
prosecutions for offenses (particularly minor offenses)
occurring miles from the courthouse, particularly when
obtaining witnesses may be difficult; witnesses are re-
luctant to respond to subpenas which require them to, travel
great distances; obtaining juries which are representative
of the commmity in which an offense occurs is not possible.
Establishment of magistrate courts to sit in Indian country
will not correct all of these problems, but it can go a

long way to resolving many of the problems.

Provisions

1. Special Magistrates

The proposal calls for special magistrates to be appointed by
the President as officers of the district courts. Preferential
consideration is to be given to qualified incumbent United

States Magistrates for such appointments. [It is not clear




whether one individual could serve in both capacities.] The

bill would adopt the provisions of the Federal Magistrates

Act as to administration except in the following instances

(a) A special magistrate must reside within the reservation

or reasonably adjacent thereto.
The President would determine the need for each special
magistrate position and whether the position would be
full-time or part-time.
The qualification and selection provisions of 28 U.S.C.
§ 631(b) are not adopted, except for the 5-year bar
membership requirement.
The President would fix the compensation of part-time
special magistrates.
The proposal does not incorporate 28 U.S.C. § 638(a)
which requires the Director of the Administrative
Office to furnish each magistrate a copy of the United
States Code and authorizes him to prescribe and provide
docket books and forms.
The proposal also omits references to 28 U.S5.C. § 604
which provides certain authority for the Director of the
Administrative Office to supervise the United States

magistrates system.

Jurisdictional Provisionms

(a) Within the boundaries of the reservation to be served,
a special magistrate will have the authority to con-
duct preliminary commissioner-type proceedings in any
criminal case and to conduct trials in misdemeanor cases.

The misdemeanor trial jurisdiction would differ from that




123

of the United States magistrates in that (1) the
special designation of the district court would not be

required; and (2) the defendant would not be permitted

to elect a trial before a district judge.

Each special magistrate may also be authorized by the
district court to exercise any other power or duty of a
United States magistrate,

Remand of Custody

The bill authorizes a special magistrate, upon a determin-
ation that Federal jurisdiction over the alleged offense is
lacking, ‘to order the defendant remanded to the custody

of the appropriate law enforcement officials.

Enforcement Officers

ribal police officers and other law enforcement agents
are specifically authorized to execute orders of special
magistrates, to the extent that the officers have geo-
graphic jurisdiction.
Lay Representation
The defendant's right to counsel would be extended 'to in-
clude a right to be assisted by a "lay spokesman."
Provision is made to immunize such "lay spokesmen" from
prosecution for the unauthorized practice of law.
Juries
(a) The proposal requires that the special magistrate maintain
a list of eligible jurors, in consultation with tribal
authorities and county and municipal officials.
Only persons who reside within the reservation would
be eligible to serve on the jury panel.
(¢) .Juries in trials before special magistrates would

consist of six persons.




7. Federal Crimina

The bill would not amend the basic Federal criminal statutes
establishing jurisdiction in the Indian country (18 U.S.C.

1152 & 1153). Senator Melcher has stated that "The United
States already has jurisdiction over an ample number of offenses

in Indian country."

istrates
Assuming that a need exists for additional magistrates to
handle offenses on Indian reservations, no justification has
been presented for establishing a separate tier of magistrates.
The Federal Magistrates Act now provides ample authority for t
Judicial Conference of the United States to establish additional
United States magistrates at appropriate locations to handle
whatever cases are actually prosecuted.
More importantly, no need has been demonstrated for addici
strates. United States magistrate positions have been
authorized to handle cases arising in Indian country. The
volume of cases brought before such magistrates, however,
generally been minimal. Magistrates are j cial officers
hear and decide cases.
slcher's introductory rem: , however, indicate
locations of law enforcement

personnel, ra - than the availability of judirini of

are the real which gislation is designed to re

State police officers to
 be the most important
rp s of implementing
ting Federal jurisdiction. One of the most serious
to emerge from our March hearing was the fa
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of Federal prosecutors to vigorously discharge those

duties within existing law. Among other reasons given is an

excessive caseload. This provision authorizes State and tribal

police officers as well as Federal officers to initiate
proceedings before the special magistrate. The provision
contemplates that most of the minor offenses charged will

be informally presented by police officials as in the cur-

rent practice now for minor offenses in such Federal

enclaves as national parks.

The flexibility of the present Federal Magistrates Act
provides ample assurance that judicial officers will be available
to hear any misdemeanor cases which may be prosecuted. According-
ly, the creation of an additional tier of special magistrates
is unnecessary and is opposed, as a matter of policy.

2. Jurisdiction

The jurisdictional provisions are closely patterned after
the existing Federal Magistrates Act. A special magistrate's
jurisdiction would be limited to the conduct of proceedings in
criminal cases arising in the Indian. Flexibility is provided
for each district court to assign any other duty which a
United States magistrate might perform. If a special magistrate

system is created, the proposed jurisdictional provisions would

be appropriate.

The jurisdiction proposed, however, overlaps that exercised
by United States magistrates, Accordingly, the bill should
clarify what preference, if any, should be given to prosecuting
offenses in Indian country before special magistrates and
what residual authority, if any, would be left to United States
magistrates.

The bill contains several special procedural provisions
applicable only to trials before special magistrates. If
residual authority in such cases is retained by United States

magistrates, there should be a clear statement as to the

71-015 0 B1 - 9
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applicability of the special provisions when a case is heard by
a United States magistrate.
3. Remand of Custody

Ordinarily, when a federal court determines that it lacks
statutory ‘urisdiction over a criminal defendant, the charge’s
are dismissed and the defendant is discharged from federal
custody. Whether the defendant continues to be held on
potential charges within a State's jurisdiction generally
depends on the existence of cooperative agreements among the
respective law enforcement agencies and the willingness of
the prosecutor of the respective jurisdiction to pursue the
charges. There does not appear to be any reason to require more
extensive judicial intervention in such matters in cases
arising in Indian country.

4. Law Enforcement Authority

The authorization for tribal and State police officers to
become involved in cases before special magistrates is

primarily a policy question for determination by the Congress.

The Congress should also consider the importance of the role

of the Department of Justice, particularly in the prosecution
of criminal cases under 28 U.S.C. §§ 519 & 547.

5. Lay Representation

The Congress should include in its consideration of the

issue of lay representation:

(a) The responsibility of the court to insure that the
defendant is adequately represented by his chosen
spokesman; and
The potential unavailability of funds under the
Criminal Justice Act to compensate lay representatives

for defendants eligible under the Act.




6. Juries
(a) Authority now exists for United States magistrates

to preside over jury trials. Jury panels for cases
before magistrates, however, are drawn under a district's
existing plan. Providing separate arrangements for juries
for magistrates would entail substantial, unnecessary
duplication of effort.
The bill would require separate jury panels for Indian
reservations. The existing experience under the Federal
Magistrates Act does not indicate that there would be

a sufficient number of jury trials to justify the expense

and burdens of establishing a parallel jury §e1ection

process.
The bill goes beyond a requirement that persons residing
on a reservation be included in jury panels. It limits

jury panels to only residents of the reservation involved.

Demographic information necessary to an assessment of the
full implaications of that provision are not available
to us at this time. The provision, however, does raise
a substantial possibility that there will be a number
of instances in which a jury selected from the residents
of a reservation alone will not represent an adequate
cross-section to survive constitutional challenge.
Juries of only six persons are not mandated under

any other Federal criminal statute. The Supreme Court
has approved State provisions for six-person juries

and less-than-unanimous verdicts when there are more
than six jurors. Presumably, this provision would

pass a constitutional challenge.
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The trial jurisdiction involved here would include
misdemeanors. Petty offenses would involve jury trials
only to the extent required by the Constitution. If
Federal experimentation with six-person juries in
eriminal cases is deemed to be advisable, the types of
cases involved in the proposed legislation may well

be an appropriate starting point.

Federal Criminal Jurisdiction

Present law is not clear as to jurisdiction over certain

offenses-- particularly so-called "victimless" crimes. Many

of these offenses are typically classified as misdemeanors.
In considering the proposal, the Congress might also weigh
the desirability of clarifying the matter.
Conclusions
1. The real question which the legislation seeks
to resolve is the appropriate level of enforcement
of eriminal laws in the Indian country. That is
a policy matter for determination by the Executive
and Legislative Branches.
As a matter of policy, the creation of a separate,
parallel system of magistrates in the district courts

is opposed as unnecessary.
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ADMINISTRATIVE OFFICE OF THE
UNITED STATES COURTS

WASHINGTON, D.C. 20544

WILLIAM E. FOLEY JU])" 2. 1980

DIRECTON

JOSEPH F. SPANIOL. JR
DEFUTY DINECTON

Honorable John Melcher
Chairman, Select Committee
on Indian Affairs
United States Senate
6313 Dirksen Senate Office Building
Washington, D.C. 20510

Dear Mr. Chairman:

Thank you for requesting our views on 5. 2832. The federal
Judiciary responds to congressional requests for comment through the
Judicial Conference of the United States. 1 have today referred your
request to the chairman of the Judicial Conference's Committee on the
Administration of the Federal Magistrates System.

That committee is now scheduled to meet on July 25-26, 1980.
Although yourJune 19 letter specifically requests our response within
thirty days, 1 hope you will be able to accommodate a slight extension
of that time period. As soon as the Conference's committee has
formulated comments for review by the Judicial Conference, I will
notify you of the committee's action

Sincerely yours,

5

William E. Foley
Director




AVlnifed Dlafes DHenafe

SELECT COMMITTEE OM INDIAN AFFAINS
WasHiNGTON, D.C, 20810

June 19, 1980

William E, bee»_.-. LD g

Director

Administrative Office of
U.S. Courts

Washington, D.C. 20544

Dear Mr. Foley:

The Senate Select Committee on Indian Affairs is herewith
transmitting S. 2832 for your study and report thereon.

It is regquested that 30 copies of your report on this bill
be supplied for the use of the Committee and the staff.

It is the hope of the Committee that your report may be
submitted within 30 days, or that we be advised if any delay
beyond this time period is necessary.

Sincerely,

7t
John Melcher
Chairman

Enclosure
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CORRESPONDEN CE

AUlnited Slates Denale

SELECT COMMITTEE OM INDIAM AFFAIRS
WasHiNGTOM, D.C. 20510

June 23, 1980

The Tribal Chairman of
all Federally recognized
Indian tribes

Tribal Attorneys

Indian organizations

On June 16, 1980, I introduced in the Senate, S. 1832, a
bill to establish special magistrates with jurisdiction over
Federal offenses within Indian country. I accompanied the
introduction of this bill with extensive remarks in order to
outline the purpose of this legislation and the need for its
enactment. A copy of these remarks and the bill as reported
in the Congressional Record is enclosed.

For a number of years I have discussed with attorneys,
ibal and legislative leaders support for the establishment

tr
of full-time magistrates to serve their reservation areas.

In March of this year, the Select Committee on Indian
Affairs held three days of hearings on jurisdictional issues
in Indian country. The essentials of this legislation, the
sections on jurisdiction and practice and procedure, were
considered in those hearings and received strong support from
the witnesses who .addressed the concept. This bill, 5. 2832,
is the outgrowth of those hearings.

Jur Select Committee on Indian Affairs will be holding
hearings, both in the field and in Washington, D.C., in the
coming weeks. ¥ would appreciate receiving your comments on
this bill in order that the Committee may give due consider-
ation to your recommendations.

With best regards.

Sincerely,
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SAN JUAN TRIBAL POLICE

P.O. BOX 42
SAN JUAN PUEBLO, NEW MEXICO 87566

A. MARTIN NOSA TELEPHONE
Chief of Police B52-4257

June &4, 1979

Senator John Melcher
Chairman, Senate Select
Committee on Indian Affairs
Dirkson Senate Office Bldg.
Washington, D.C. 20510

Dear Senator Melcher,

Sunday last, I read an article in the Albuquerque Journal titled,
“Law, Order Need Cited For Indian Lands". This article presented
your views on the need for a stronger Federal presence on Indian
reservations, I fully agree that a U.5, Magistrate should be
placed in a position that is more responsive to the needs of the
Indian Communities, Positive programs can come about using this
method, because prosecutive and other law and order questions can
be answered first hand,

As it stands now, the San Juan Tribal Police (San Juan Pueblo,

New Mexico), are dealing effectively with crime, but thats where

it ends. 1In over two years, we have not had a single Federal
Prosecution for Felonies committed on this reservation. Many things
have contributed to this fact. Poor investigations, lack of cooper-
ation between agencies, jurisdictional problems, distance between
agencies and the ncarest U.S. Magistrate and much more. What this
adds up to is poor communication between all concerned,

The Police Department I administer is currently contracted through
and by the Bureau of Indian Affairs. To make your proposed solu-
tion to the Law and Order problem workable, contract tribes must

be adequately funded. Once this is done, Tribal Police Agencies
can truly become competent, professional organizations. Currently,
Tribal Agencies subsist on meager Fiscal Year Budget Contracts,
These contracts are based on statistics, but do not take into
account the number of incident/calls that are handled monthly by
the Tribal Police. If the tribes could count on a certain yearly
allotment, policing would take on a nev meaning. Personnel, equip-
ment and training would be the best, subsequently Law Enforcement
in Indian Communities would be on equal ground with city, county,
state and federal agencies. Tribes could plan new strategies to










135

Z1oNTZ, PIRTLE, MORISSET, ERNSTOFF & CHESTNUT

ATTORNEYS AT LAW
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March 20, 1980

RECT IR 1260

Senator John Melcher
1123 Dirksen Office Building
Washington, D.C. 20510

Indian Magistrates C

at the heari
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for f
enclose h
ssistant
Dakota,
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Very truly yours,

ZIONTZ,
ERNST

By: Robert L. Pirtle
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US., Department of Justice

United States Atiorney
District of North Dakota

219 Federal Building and U.5. Courihoure Post Office Bax 2503
655 Firar Avenue North Fargo, Nortk
Fargo, North Dekore

701/237-5771 Ext. 5671

January 23,

Mr. Melvin Grey Bear

Captain of Folice

Fort Tottem Agency ,

Fort Totten, ND 58335 OTTEN AGENCY
TEN M. prxors

Dear Melvin:

Re: United States v. Ruby Rueb, et al.

1 am returning the title status report that was used in the trial
of the Ruebs a E gers; that trial if you recall involved the
uance of - 0 for fishing without a license on Indian property.
Magistrate Dosc at the conclusion of the briefing period found the
parties not guilty and in doing so stated that he would not find
anyone guilty of violating 18 U.S5.C. 1165 unless the Tribe posts
notices on Indian trust land. Therefore, we request that in the
future wvhen you make arrests for this type of violation you contact
this office s0o we can file an formation in U. 5. District Court.
We feel that Dosch was incorrect in his decision but because there is
no appeal from it, we are forced to bypass him entirely and go directly
to the U. §. District Court.

1f you have any questions about this, please contact me.
Sincerely,

JAMES R. BRITTOR
United States Attorney

T A. BECKER
tant United States Atrtorxr
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THE SAULT STE. MARIE TRIBE OF

CHIPPEWA INDIANS

206 GREENOL T
SAULT SAINTE
MICHIGAN 4

Mr. John Melcher, Chairman
United States Senate
On Indian Affairs
20510

Dear Mr. Melcher:
west, I have reviewed 5. 32, a bill which

At your T
strates within Indis

establisl ial federal
] The bill would have the effect of incre
availability of federal cour
servations, b king a spec c
reservation and giving him the power to try
i It would also allow tribal,
action to the
Attorney, who

to enforce criminal
federal magistrate

sible for each
es involving or viola
federal or ate officers to bring en ent
court, which now can only be brought by
is in Grand ids.

ns.

in our case

The bill does not effect the question
be enforced.

Indian Reservations

Only violations of existing
would be brought before the new magistrates.

The bill would not, to my mind, diminish tribal powers in

2832 would make federal laws governing
aking s federal courts m
I believe the

Reservations. 1

In
Reservatic y ef fective, by n
direct available to try and punis
bill would enhance law enforcement
stronly and whole-heartedly suppor
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COLORADO RURAL LEGAL SERVICES, INC.
P.O. BOX 1408
1211 MAIN AVENUE
DURANGO. COLORADO 81301
(303) 2590393

July 1, 1980
®EC'D JUL E 1980

John Melcher, Chairman

Max Richtman, Staff Director
Select Committee on Indian Affairs
United States Senate

Washington D.C. 20510

Senate Bill 2832
Dear Senator Melcher:

1 was pleased to read in the Congressional
Record dated June 16, 1980, the content of Senate
Bill 2832 relating to the establishment of special
magistrates with jurisdiction over Federal c ses
within Indian country. I am in basic agreement with
the Bill as its passage into law will assist in
resolving some of the law enforcement problems relating
to reservation communities.

However, I would suggest that the Bill be more
specific with regard to the service of process or
subpoenas upon Indians within reservation boundaries.
Unless there is a State-Tribal agreement for cross
deputization, much confusion could be alleviated if
the bill would xcifically provide that either Federal

or tribal officials must serve process or subpoenas
upon Indi: within the reservation boundaries.
Undoubtedly, your committee is aware of case law which
has invalidated the on vation service of process
upon Ind 18 by state off That case law should
not be impliedly repealed by this act.

Thank you for considering this comment and I
appreciate being kept up-to-date on the progress
his Bill.

Very truly yours,

%‘\. ‘itf?/{(ﬂ ol -

Tmothy A. LaFrance
Directing Attorney-
Indian Component
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DNA-PeoPLES LEGAL SERVICES, INC.
PETERSON ZAH POST OFFICE BOX 300 ALAN B TARADASH

w—cron WINDOW ROCK, NAVAJID MATION, ARIZONA BESIS ikt o
HENNETH L. BEGAY TELEPHONE [BOE) BT 415 P
Bimun pecroe omicTom o

EDWARD B. MARTIN MILLER NEZ

July 2, 1980

REC'D JUL &1980

A TRATIVE MAMALEE DMEEPOR OF CommuwTY CiastaTsn

Honorable John Melcher, Chairman
Select Committee on Indian Affairs
Washington, D.C. 20510

Re: S.2832 - magistrates in
Indian Country

Dear Senator Melcher:

Thank you for sending me a copy of 5.2832 which you introduced
on June 16, 1980. I am in agreement with the objectives of the proposed
law, and think it wise for the reasons stated in your introductory remarks.

One area should be reconsidered, I believe. 18 U.S.C. §1151
defines "Indian Country" more broadly than "within a reservation." 18 U.SC.
§1152 extends the reach of the criminal laws of the United States to include
"Indian Country." In the proposed Act, however, at §653 (c) (1) and (c) (2),
the lanquage seems to exclude non-reservation Indian Country, and would
imply that the magistrate has jurisdiction over reservations only. Because
Navajo Indian Country is so extensive (and because the policies you outlined
apply equally to non-reservation areas), I suggest that the "reservation"
language be dropped in favor of more general Indian Country terminclogy.

Thank you again for the opportunity to comment on S.2832.

Very truly yours,

Paul Frye
Attorney-at-Law

71-015 0 81 - 10
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l.-dll(‘f" \"" Burr

Attorney and Counselor at Law
M0 bowa: 16
Lawrence, Kansas 66044
Stanton A. Haslett (913) Ba2-133

July 7, 1980

REC'D JUL : £ 1980

Honorable Senator John Melcher
Chairman Select Committee on Indian Affairs
5 te Building

Washington, D. C. 20510
Dear Senator Melc

f Chairman Keith Keo of the Kickapoo Mation in Kansas, I
{ our letter of June 23, 1980, regarding Senate Bill 283
€ te your efforts, and I would like to add that the most
ssing problem is to give Indians throughout the country jurisdiction over
state offenses in addition to federal offenses within Indian territory. A
can probably imagine, most of the criminal matters center around or deal with
vicolations of state law, not federal law.

particular, the United States Congress back in the 40's gave the State of
s jurisdiction over the Kickapoo Reservation and, of cours over all
the r rvations in Kansas, including the Pottawatomie, Sac and Fox, and lowa.
What we need now is legis i aling that section and allowing the
tribes to exercise crimir jurisdiction within their soverel boundries.
s should apply both to federal and state offenses that I m ioned earlier.
b any assistance in any manner, ple hesitate to call
rite. Thank vou for your efforts on behalf c ian tribes throughout
I w i appreciate it if you would put us on your mailing
list with regard to anything concerning Indian affairs. Thanks again.

erely,
R E A

Lance Byrr

ML-!rny at Law d
Attorngy for the Kickapoo Tribes of Kansas

cec: Keith Keo




HOH INDIAN TRIBE

STAR ROUTE 1, BOX 917 2[FORKS, WASHINGTON 98331
TELEPHONE 206-374-6582

July 10, 1980
RET D JUL EE

Honorable John Mefcher Chairman
Select Committee on Indlan Affains
United States Sen

Washington, 0.C.

Dear Senator Melchex,

14 ot your bill S.2837 auts ing the
Magistrate jurisdietion over Federal O
1 think that the goal of this Legislation w
effectiveness of Law Enforcement in Indian
able.

One concenn negaading the Legislati howeveh, L4 that it does

indicate that the various fec would have substanfal

into the selection 0of magistrates, In as much as the trhibes are the
consumer ghoup affected by the appointment i1 would em that they
shoutd exercdise at Beast vito power. Given assurance fhis ing into
the selection procedute will £n fact occurn, 1 ld urge that this
Legistation neceve {ull suppont of the Native American Communily.

Sincerely,

BB:up
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VIUCKLESHOOT INDIAN TRIBE

OFFICE OF THE TRIBAL ATTORNEY

=NUE SE x JRAN, WASHINGTON 98002 - (2068] 839-3311

July 11, 1980
REV'L JUL € 1980

Senator John Melcher, Chairman
United States Senate

Select Committee on Indian Affairs
Washington, D.C. 20510

RE: §.2832
Dear Senator Melcher:

The Muckleshoot Indian Tribal Council supports efforts to
improve law enforcement on Indian Reservations, through measures
such as 5.2832. However, as a "full® Public Law 280 tribe,
Muckleshoot is concerned that Congress not ignore the problems
of law enforcement on reservations where state governments
presently exercise criminal jurisdiction. The problems on
reservations subject to state criminal jurisdiction are at
least equally serious and in need of Congressional attention.
The assumption that Public Law 280 jurisdiction would alleviate
law and order difficulties has proved to be a gross error.

The Muckleshoot Council recommends that:

1) the bill include a provision allowing retrocession of
Public Law 280 criminal jurisdiction upon tribal and
Department of Interior approval (the tribe realizes 5.1722
contains such a provision, but 5.1722 may not ultimately be
passed for reascns unrelated to the retrocession issue and
this bill seems an appropriate one to include a retrocession
provision as well).

The act should be clarified so that there will be no gquestion
that its provisions will apply to reservations which sub-
sequently become subject to the exercise of federal jurisdiction.

Tribal criminal laws should be made enforceable against non-
Indians.




146

MUCKLESHOOT INDIAN TRIBE

OFFICE OF THE TRIBAL ATTORNEY

MNUE ALIBURN, V INGTON SB8002 - [

law adv ates, jury

Thank 3 for your consideration

Yours




WIND RIVER LEGAL SERVICES, INC.
FORT WA"‘:‘;E”‘:’Y‘Q";FNG azs14

rHone (so7) 332-6626
July 14, 1980 856-0891

RET'D JUL ¢ 1980

Senator John Melcher

United States Senate

Select Committee on Indian Affairs
Washington, D.C. 20510

Dear Senator Melcher:

We have read your Bill, S. 28: proposing to establish
a special magestrate with juris n over federal offenses
within Indian country and to au ri Tribal and local
police officers to enforce federal within their re-
spective jurisdictions. We believe at this Bill would be
very beneficial to our Reservation here in Fremont County,
Wyoming. It would provide a process that would be guicker
for defendants in cases and also would provide a presence
for the Federal rt that would probably be very helpful
for criminal officers operating within the exterior boun-
daries of the Reservation.
§652(c) (1) in which a defendant requesting a trial by jury
can have a jury of his peers or people that are residents
of the Reservation rather than as it is now done in Wyoming.
Since the deral Court is in yenne, Wyoming, over 250
miles away, the chances of an Indian defendant receiving
an Indian jury e very slim
I appreciate the time that it took for you to solicit

these comments and I hope that our comments are helpful.

Yours truly,

M. L. Barton
Attorney at Law




THE PAPAGO TRIBE OF ARIZONA

P. 0. Box E37 . Telephone (602) 383-2221
Bells, Arizona E5634

July 15, 1980

RET D JuL 211980

Hon. John Melcher

Chairman

Select Committee on Indian Affairs
United States Senate

Washington, D.C. 20510

Dear Senator Melcher:

On behalf of the Papago Tribe and its members, I wish to
thank you for your leadership in developing and sponsoring
S. 2832. The 3, Reservation covers almost three million
acres of land lyin h close to, and very distant from
existing urban and Federal court centers. The bill appears
to offer excellent and simple solutions to extremely compli-
cated jurisdictional and geographic problems, and is sensitive
to Indian custom, concerns 1l needs. The Papago Tribe 1s
facing extremely fficult minor crimes law enforcement pro-
blems, and the bill would provide an excellent tool to help
resolve these problems.

We fully support the bill, and recommend that it be
law and implemented as scon as p ible.

Very truly yours,

THE PAPAGO TRIBE OF ARIZONA

’ Y
= ;i K .

i

Max H. Norris, Chairman

MHN/3




SOUTH DAKOTA LEGAL SERVICES, INC.
BOX 727
MISSION, SOUTH DAKOTA 57555
605-856-4444

July 17, 1980
REC'D JUL 2% 1960

Mr. John Melcher, Chairman

United States Senate

Select Committee on Indian Affairs
Washington, D.C. 20510

Dear Senator Melcher:

The bill seems admirable to the extent that it: (1) provides
for federal magistrates on or near Indian reservations (2) provi-
des for jurors exclusively from Indian reservations (3) recogni-
zes the right of Indian people to be represented by lay advocates.
Overall, it recognizes that to a certain extent law enforcement
problems on Indian reservations are unique and attempts to deal
with those problems.

One problem is that a United States Attorney could by using
this procedure to a great extent divest tribal courts of a great
deal of its jurisdiction. This would be done by charging federal
misdeamnors on those crimes that now are referred to the tribal
court itself. Perhaps this is what you are encouraging. My
comment would be to spend the money that would be used for
federal magistrates under the bill by funding particular tribal
court judges under contracts that are federally monitored. 1In
other words spend the money on upgrading tribal courts, not by
divesting it of jurisdiction and alleviating the problem by
creating another layer of functional courts,

In addition, providing federal magistrates locally will not
be effective without also providing local federal law enfor-
cement backup by the FBI. At the present time days and someti-
mes weeks pass before criminal investigations are initiated by
this agency.

Some of the justifications that you use for promulgating the
bill I feel do not lead to the decision that this bill is needed.
However, I have discussed those in previous correspondence and I
will not reiterate them here.

Thank you for soliciting my comments.
Sincerely,

Anita Remerowski
Director of South Dakota
Legal Services
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Absentee Shatmee Tribe of Oklakoma
Fost Office Box 1747

Shufonee, Ohklahoma 74801
Phone 275-4030 RECD JUL 31 1380

July 28, 1980

Mr. John Melcher, Chairman

Select Coomittee on Indian Affairs
United States Senate

Washington, D. C. 20510

Dear Mr. Melcher:

I am writing in response to your recent letter whereby you indicate that you
have introduced in the Senate a bill to establish special magistrates with
jurisdiction over Federal offenses within Indian country (Senate Bill 2832),

I am please to learn that you recognize the lack of law enforcement now exist-
ing in what is commonly known as Indian Country. As you may kmow, there cur-
rently exists a Court of Indian Offenses in Western Oklahoma which is designed
to provide an appropriate mechanism for law enforcement on properties held in
trust by the United States for Indian Tribes and Indian individuals., This

court system, however, only applies to cases involving misdemeanor crimes. All
felony offenses in Western Oklahoma are administed by the United States District
Court in Oklahoma City. Because of the large number of cases handled by the
United States District Court, it seems to be virtually impossible for this court
to handle all federal offenses for the western half of Oklahoma, As a result,
many federal offenses no doubt go unpunished for lack of federal enforcement,

I feel that the bill which you have introduced will help to fill this veid, and
I fully support this bill.

I would appreciate your keeping us advised as to the status of this bill, and
also inform us of the hearings in our area as they are scheduled, T commend

you for your efforts to seek legislation for such an important cause.

Sincerely,

“John L, Sloat
Governor




STOCKBRIDGE - MUNSEE ‘ BAND OF MOHICAN INDIANS

INCORPORATED

STOCKBRIDGE - MUNSEE COMMUNITY

Routs 1 Phone Bowler 793-4878
BOWLER, WISCONSIN 54416

BEC'D JUL 31 198p

July 30, 1980

The Honorable John Melcher
Chairman

United States Senate

Select Committee on Indian Affairs
Washington, D.C. 20510

Dear Sir:

Thank you for your involvement and undertaking in
behalf of all Indians, particularly in such vital areas
of law enforcement and jurisdiction.

In response to your letter, dated June 23, 1980,
regarding Bill S. 1832, 1 am requesting clarification of
the following sections in answering the question, "How
does this Act affect P.L. 280 Indian Reservations?"

Sec. 650 (a)...gsarve each Indian reservation and

such additional areas as are within the Indian country
as defined in Section 1151, Title 18, United States
Code, and over which the United States exercises

under the provisions of Chapter
53 of Title 18, United States Code.

Sec. 651 (a) Each special magistrate serving under
this chapter shall have, within the %
diction prescribed by his appointment.

Sec. 651 (b) Each such magistrate so serving under
this chapter shall have any other duty or power which
may be exercised by a U.S. Magistrate in a giyil or
griminal case, to the extent authorized by the court
for the district in which he serves.

Sec. 653 (d) Tribal police officers, Bureau of Indian
Affairs police officers, and federal, state and local
law enforcement officers, acting within the gecgraphic
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Thanking you in alvance for

matter.

Sincerely yours,
i ¥l
T J=
PF S Tk SV et

Leonard E. Miller JTY.
Tribal Chairman
Stockbridge-Munsee Community

LM/cm
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Montanans Opposing Discrimination

6 Third Ave. W EQUAL

P.O. Box 673 e - :
Polson, Montana z Affiliated v:'uh
59860 Interstate Congress

for Equal Rights

Telephone: and Responsibilities

(406) BA3-2198

norable John Chm.
lect Committee Indian Affairs
shington, D.C. 20510

Dear Se ) ol her:

Thank you for your letter of July 29, 1980, and a copy of SB 2832
plus the Congressional Record.

has completed a poll of it's membership on this Reserv
arding this Bill. Results were almost two to one against.

see many advantages on some Reservations, I find our
bership unalterably opposed to Tribal Folice having jurisdictio
over non-members in the areas outlined in the bill.

ed as to funding such a program on all
try and the ultimate bureaucratic growth

other questions the poll included
ribal Sovereignty

Except for six, all returns agreed that to be classified as Indian
possess at least one-half Indian Blood.

'ribe should be classi-
ed they should not.

Cochrane
it

Montanans Oppaosing Discrimination & dedicsted 10 the end Tt no federal, state or looal gov-
ermament shall make sny dinction in civil or politieal rights e sccount of race, color of ma-
tonal origin
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Montana Inter-Tribal Policy Board

711 Central Ave. ® Billings, MT 50102 @ (406) 245-2228
REC'D kvt L [0y
August 7, 1980

Honorable John Melcher
316 North 26th Street
Billings, MT 59101

Dear Senator Melcher:

The Montana Inter-Tribal Policy Board (MITPB) is a coalition
of delegates representing the seven (7) Indian Reservations
and the Little Shell Band in Montana. The purpose of the
MITPB is to represent, protect and advance the interests of
the Montana Tribes.

In the area of law enforcement, the MITPB recognizes that
the excercise of federal criminal jurisdiction has been
ineffective. Therefore, we feel the provisions in S.2833
will help address the problem of non-prosecution by the
U.S. Attorney of crimes committed on Reservations.

The MITPB supports and urges for the passage of S. 2833,
the Indian Reservation Special Magistrates Act of 1980,
directing the President to appoint special magistrates to
excercise jurisdiction over federal offenses committed
within Indian country.

Best wishes for a successful hearing.

Sincerely,

r

Frcedd v iy

THOMAS C. WHITFORD
Director
Montana Inter-Tribal Policy Board

TD/cg
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LAKE COUNTY, MONTANA

COUNTY COMMISSIONERS i s = R, ¢ A o ASSESSOR
DON CORRIGAN = 1 ; ok WILL TIDDY

Polson = r2% : SMERIFF AND CORONER
WESLEY W. LEISHMAN . ar <5y GLENN FRAME

51 Ignatius ¢ { L
i L < 1 CLERK OF COURT
WILSON A. BURLEY g )i - . ETHEL M. HARRISON

Ronan
il ) 111 ' SUPERINTENDENT OF SCHOOLS
MAR‘.’IONE u“::.nus 3 ' - L o GLENNADENE FERRELL
CLER . CORDER ! ; : COUNTY ATTORNEY
K AND RE - —— RICHARD P. HEINZ

HEL M. HARDING
SrtieL COUNTY SURVEYOR

POLSON, MONTANA 59860

August 11, 1980

GECDAUG 1 8 1980

The Honorable John Melcher
Chairman

Select Committee on Indian Affairs
United States Senate

Washington, D.C. 20510

Re: S. 2832
Dear Senator Melcher:

1 have been asked by Wesley Leishman, Chairman of the Lake
County Board of County Commissioners, to relate comments from
county law enforcement personnel about the bill you have intro-
duced to the U. S. Senate to be known as the "Indian Reserva-
tion Special Magistrate Law Enforcement Act of 1980".

1 have discussed the bill and its detailed provisions with
Sheriff Glenn Frame. Glenn has been Sheriff of Lake County
since the retirement of W. A. "Bill" Phillips at the end of
January, 1977. Prior to that time, he was Sheriff Phillip's
Undersheriff and earlier served as his Chief Deputy. I have
been County Attorney of Lake County, Montana, since January,
1963, with the exception of the years 1967 through 1970. I
was in office at the time the grant of criminal jurisdiction
and certain areas of civil jurisdiction were made to the State
of Montana with respect to the Flathead Indian Reservation.

I mention these things to indicate the background and exper-
ience which contribute to our views of the proposed legislation.

We believe we have few, if any, of the problems which give
rise to your proposal. A Federal magistrate is available in
Flathead County some 53 miles to the north of Polson. I am
not aware of the case load which the part-time magistrate,
James Oleson, carries with respect to violations of Federal
law on the Flathead Reservation; I suspect they may have to
do principally with fishing and possibly hunting within




The Honorable John Melcher
Page 2
August 11, 1980

the Tribal territory. The State of Montana has general

criminal jurisdiction within the reservation, which juris-
diction is concurrent with the Federal jurisdiction in cases

of major crimes and concurrent with Tribal jurisdiction over

its members in cases of minor offenses where the Tribal law

and order code includes at least some reflections of State law.
For these reasons, Sheriff Frame and I believe that the "Special
Magistrate” within the Flathead Reservation is not needed to
answer the types of problems which apparently exist on other
reservations.

We do voice a serious concern over the provision of the bill
which would authorize Tribal police officers to execute warrants
used by the "Special Magistrate"”. We recognize that the bill
does not authorize arrests to be made without warrant as for
misdemeanor violations which may occur in the presence of such
Tribal officers. We believe it will create a potentially explo-
sive and harmful situation in the county (and possibly Missoula
County to the south of us) where a Tribal officer makes an arrest
of a non-Indian person. As you know, there is a very substantial
disparity between Indian and non-Indian population in Lake County}
Tribal population represents about 18% of the total county pop-
ulation (without reference to the 1980 census figures which we
have not seen). As you know, an arrest without a warrant is a
serious action, one which carries with it potential for violent
reaction by the person arrested. Were such arrests to be made

by Tribal officers who would be wearing Tribal officer uniforms
and would convey defendants in Tribal patrol cars, possibly to
Tribal detention facilities, I would be doubly apprehensive of
the reaction of the non-Indian population of Lake County. I

do not believe the non-Indian population would make the distinc-

tion as to which jurisdiction is exercising the authority; it
would be viewed as an exercise of Tribal police jurisdiction.
Such authority has a potential in this area for doing substantial
harm to interracial relations and it is altogether doubtful

that the benefits of enforcement (chiefly in the areas of

fishing and hunting violations) could offset the potentially
harmful effects to interracial relationships.

I would also be concerned about the meaning or usages which
could arise under Section 652. If the power of arrest were

to be limited to warranted arrests or warranted searches, there
would be little or no reason for arrests outside of Federal
jurisdiction to be made. I would be apprehensive that such
intake power would be used to compromise the existence of state
prosecutional discretion or that it may allow a means of enforce-
ment of strictly Tribal code offenses against non-Indians. It
seems to portend an implementation of the power of Congress to
enlarge the arrest and prosecutorial power of Tribal Courts
following the Oliphant decision of 1978, 435 US 191, 55 L Ed 2d
209, 98 5 Ct 1011.

71-015 0 81 - 11




The Honorable John Melcher
Page 3
August 11, 1980

Sheriff Frame and I are also concerned about the qualification
and training of Tribal police officers based on experience over
the years we have been acquainted with them. Undoubtedly, it

has improved substantially since 1963, yet, in our opinions,

it is less than that possessed by the Federal officers of the
Bureau of Indian Affairs. For similar reasons, Sheriff Frame

has continued to oppose cross-deputization of Tribal officers.
Such deputization also involves substantial problems of liability,
individual, county and state, as well as the guestion of divided
loyalities.

Please understand that we do not challenge the assertion that

on some reservations the problems of lack of law enforcement

in the areas of minor violations could be solved by your pro-
posal; it is simply that in the case of the Flathead Reservation
where criminal jurisdiction is presently exercised by the State
and Federal jurisdiction could be exercised concurrently and
Tribal jurisdiction also concurrently in limited areas, a
"Special Magistrate" is not needed and the manner of enforcement
would do harm to racial relations. Our only suggestion is to
exempt reservations where such concurrent jurisdiction exists.

If we can address any further specific questions you or your
committee may have, please do not hesitate to contact Sheriff
Frame or myself.

With kindest regards, 1 remain

Yours truly,

L \P

RICHARD P. HEINZ Ca
Lake County Attorney

RPH/rl

cc: Wesley Leishman
Chairman, Board of Lake County Commissioners
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LAW OFFICE

WiLLiam F. MEISBURGER

Professional Building
FORSYTH. MONTANA 39327

TELEPHONE [406) 356 115
August 13, 1980.

RICDAUG 7 198

neb & a 190

Senator John Melcher,
Senate Office Building,
Washington, D. C.

Dear John:

I read a bit this morning about a bill you
are proposing for establishment of Federal Magistrates
on Indian Reservations.

I have no details, of course, at this point
but it sounds like a wise approach to a very difficult
problem. For several years I took cases in tribal
court in Lame Deer but finally came to the conclusion
that the state of tribal law was so confused that it
was impossible to work with it and there is no gquestion
but that the various jurisdictional questions which
constantly arise in Indian matters are so profound and
sometimes insoluble as to create a state of utter con-
fusion and certainly frustration for all who are con-
cerned, most of all I am sure the Indian people.

If the Indian people will accept something
along the lines which you are proposing I would think

it would go a long way towards solving the problems
of all who live on an Indian Reservation.

Best W}’Ae@
z‘_j..—/'ﬂ //

B(&l Mgisburger.
WFM/jam /J

PO BOX H9
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August 18,1980

Congressional delegates

FROM: Y.S.Tribal Chairman

RE: Senate Bill 2832, Indian Reservation Special Magistrate
and Law Enforcement Act of 1980.

Dear Delegates

I'm L.]K:I.na the time to write to offer my support for Senate
Bill 2832, Indian Reservation Special Magistrate and Law Enforcement
Act of 1980 with one small recommendation./ The recommendation
would be to give consideration to quxan A, Lorw;yi or Indian

judges as naglstrates. J
'




CLACIER COUNTY

CUT BANK, MONTANA
5947
August 19, 1980

RECD AUG 29 1980

Senator John Melcher
Senate Office Building
Washington, D. C.

Dear Senator Melcher:

We are much in favor of your hearing on the Police Magistrate
Court System, in Billings, Montana.

BOARD OF GLACIER COUNTY COMMISSIONERS
BY Faenkt  Gikriars

CHATRMAN

2l
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The Honorable Senator John Melcher
United States Senate

Room 123, Dirkson Senate Building
Washington, D. C. 20510

Senate Bill 2832
Dear Senator Melcher:

We have received notice that you recently introduced into the
Senate S. 2832, the Indian Reservation Special Magistrates Act
of 1980. The Shoshone and Arapahoe Tribes of the Wind River
Reservation would like to make it known that we support this
bill.

Our support is partly based on the fact that this bill does
not change jurisdictional provisions relating to law enforc
ment on Indian reservations. We note that your bill provid
for the appointment of federal magistrates to enforce existing
Federal law on Indian reservations, and in areas of Indian
Country over which the United States now exercises criminal
jurisdiction.

0f particular interest to us is the provision which gives
local police, both Indian and non-Indian, authority to aid

in the enforcement of Federal law and to act as officers of
the special magistrates court. This provision, we feel, would
result in an improved working relationship between tribal,
federal, state and local officlals acting within their respec-
tive jurisdictions as officers of the speclal magistrates
court.

The district court and federal investigators im our area face
an overload of cases much of the time. We believe having a
special magistrates court to handle minor federal offenses
committed by Indians and non-Indians, both on and off the
reservation, would improve what often amounts to lack of
law enforcement. Many cases which at this time must go to
district court in Cheyenne, about 300 miles away, could be




Senate Bill 2832
August 13, 1980
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handled here at less cost. The necessity of traveling that
distance creates hardships for Indians and non-Indians alike
when they become involved in a federal court action.

We again wish to affirm that we support this bill, as we under-
stand it, and hope that it will become law.

Sincerely,

- / /G
A /
\%;'.&4// 2. cﬂ./.‘44: tn
Robert N, Harris, Sr.
Chairman, Shoshone Business Council

p ¢$fj: (:;¥gw444(
Joseph Oldman
Chairman, Arapahoe Business Council

Alonzo T. Spang, Sr.
Superintendent

Wind River Agency

Ft. Washakie, WY B2514

Glen A, Wilkinson, Esq.
Wilkinson, Cragun & Barker
1735 New York Avenue, N.W.
Washington, D.C. 20006

Marvin J. Sonosky, Esq.
Sonos Chambers & Sachse
2030 "M" Street, N.W.
Washington, D. C, 20036
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Montanans Opposing Discrimination

6 Third Ave. W FRUAL
P.O. Box 673 ;-———3
Polson, Montana I\

I Affiliated with
59860 | Interstate Congress
| for Equal Rights

Telephone 3 and Hesponsibilities
(406) 883-2198

donorable llax !aucus

enator Zaucuss:

Except for the informational letters I have sent to all Sen
1 nave not wanted to annoy you with my concer
h I am sure you are already aware of
Foulis was quite enlightening and I
nterest in asking for it. I have enclosed copies
ne thought you would be interested in.

t we feel Senator Melcher's S35 2832 would eventu-
to a vast Bureaucracy and the cost to the Federal
be tremendous. I have to agree, wever, that
~3¢ld be helpful on Reservations where the State
Joy Criminal Jurisdiction.
#ould seem to me that, regardless of the fact

that Indians
ect of the Federal Covernment, the

F Congress could give
ction to the affected States whose court s

3 systems
are already in place

Sincerely,

M'—/A( /{/' locl —

Jbfin C. Cochrane,
President

o dedirsted 10 the and that oo federsl, siste or looal gov-
srnenent shall make any dlstincton in ofvil or politiosl rights en account of fMce, colr or oa-
tonal origin.




August 26, 1980

19
Senator John Melcher ¥
Chairman

Select Committee on Indian Affairs

United States Senate

Washington, D.C. 20510

Re: Proposed Indian Reservation Specinl Magistrate
and Law Enforcement Act of 1980 - 52832

Dear Senator Melcher:

As President of the Jicarilla Apache Tribe, | am very interested in
enforcement of federal offenses within the boundaries of the reservation as all
such offenses impact upon the Tribe in some way. The Jicarilla Apache reservation
is located in north-central New Mexico in a fairly remote and isolated part of the
state, Its porthern boundary borders the state of Colorado and the Southern Ute
Indian reservation. The reservation is some 70 miles long and about 30 miles in
width containing some 742,000 acres. The majority of people, including
approximately 2,000 members of the Tribe, reside in the town of Dulee near the
northern border of the reservation. Occasionally there are federal offenses
eommitted within the reservation boundaries by Indian and non-Indians and it is
diffieult to obtain prosecution in federal courl. Therefore, the iden of establishing
& special magistrate on the reservation is appeal to me. Fol g are my
comments on your proposed S2832 relaing to each section number.

Sec.650(r). Prior to selection of a special magistrate for appointment, the
President should request a recommendation or nomination from the governing body
of the Tribe and from the appropriate Bureau of Indian Affairs agency responsible
for that tribe.

Sec.850(b). This seotion is not practical if the magistrate is required 1o live
within the boundaries of the reservation. | suppose many other tribes are like the
Jiearilla Apache in that there are no members of the Tribe who are lawyers and if
one of our members were to become a lawyer he would not be eligible for five
years. | suggest that the law allow for appointment of & non-lawyer magistrate in
situations such as ours. | further suggest that for the State of New Mexico the five
year experience requirement is too severe and perhaps should be reduced to three
years, This provision effectively precludes any member of the Tribe from being a
magistrate,

Sec.850(e). The requirement that the special magistrate reside within the
exterior boundaries of the reservation or reasonably adjacent thereto will make it
difficult to find a magistrate to serve remote Indian reservations. [ am more
concerned with having a fair, honest magistrate than with having one available on
ten minutes' notice. Therefore, the requirement should be that the magistratyg
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located close enough to the reservation to adequately serve the needs of the
community. Please realize that at least for the Jicarilla Apache Tribe, the
majority of residents living within the reservation boundaries are members of the
Tribe with any non-Indians residing within the reservaiton boundaries being
associated with the BIA, Indian Health Service or the Public School except for one
New Mexico State Policeman. Therefore, you will be asking a newly appointed
magistrate to move within the reservation boundaries.

Sec.650(h). Since any magistrate will be required to move within the
reservation boundaries or reasonably close thereto, the expenses of this special
magistrate should include housing expenses as this is the most difficult convenience
to find in remote areas of the country. Further, the expenses should include
detention facilities or funding to lease detention facilities as well as adequate
travel in the event a prisoner must be taken into custody and transported to the
Federal Detention Center in Albuguerque which is some 180 miles.

See.651(a). The jurisdietion seection should specifically require the
magistrates to enforce violations of state law by non-Indians while within the
boundaries of the reservation as federal laws pursuant to the Assimilative Crimes
Act, 18 U.S.C. §1152 as well as enforeing the Major Crimes Act 18 U.S.C. §1153,
and other federal laws. Many crimes committed by non-Indians within the
boundaries of the reservation do not fall within the provisions of the Major Crimes
Act but are nonetheless violations of state law. It is difficult for the Tribe to
obtain prosecution of non-Indians in State court and in my mind the Federal court
has exclusive jurisdiction of these matters under the Assimilative Crimes Act.
There is no question that at least the Federal court has concurrent jurisdiction with
the State; however, we are presently not able to utilize the Assimilative Crimes
Act for prosecution of non-Indian erimes that are violations of state law and
committed within the boundaries of the reservation unless such erime, in the
opinion of the U. S. Attorney, endangers Indian life or property. The unfairness of
this policy of the Department of Justice is apparent on its face and is not the
poliey position of the Depertment of Interior. The real purpose of having
magistrates established within the reservation boundaries would be to protect the
Indian communities from non-Indians who violate state law or federal law while
within the reservation boundaries. The ability of the Tribe to proteet its members
and Indian property was taken away by the United States Supreme Court in the
case of Oliphant v. Suquamish Tribe, 435 US 191 (1978), and therefore it is
incumbent upon Congress to provide reasonable protection of Indian people and
property. Although the special magistrate appointment may be a step in the right
direction, it cannot be successful without Congress insisting that the Assimilative
Crimes Act make enforceable all violations of state laws within the reservation
boundaries by non-Indian with jurisdiction vested in the Federal courts as it should
be. The problem is that the Department of Justice will not prosecute such federal
law violations unless Indian life or property is endangered. Thus, in the
Department's view any "victimless" crime (without defining "vietimless") is not a
federal matter. We have been unseccessful in having non-Indians caught and
prosecuted in State courts for suich erimes. therefore, our only hope is to use the
federal courts.
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Sec.651(e)(3). If the special magistrate is allowed to conduet trials within the
reservation boundaries which he should be, there will be need to fund the necessary
expenses ineurred in having the proper facilities and personnel available.

Sec.652(a). The term "federal jursidietion” should be specifically defined to
include prosecution of non-Indians in Federal court under the Assimilative Crimes
Act for violations of state laws while within the reservaiton boundaries.

Sec.652(b). The question of whether or not assistance by a lay spokesman is
Constitutional should be thoroughly researched. It seems inappropriate that lay
counsel should, for example, be allowed to represent a defendant at trial while a
lay spokesman may be appropriate for arraignment purposes. If use of a lay
spokesman, however, does not waive the right to appointed counsel then a person
may have the right to two arraignments. Futhermore, the assistance of any lay
counsel should not waive the right of the defendant not only to appointed counsel,
but also to retained counsel, as many people may desire to hire their own lawyer,
even though such a lawyer may not be available at the time of arraignment given
the isolated location of the reservation.

Sec.653(e)(1). Drawing of a jury panel may be difficult in the situation of the
Jicarilla Apache Tribe since only members of the Tribe vote in Tribal elections and
there is no other voter list kept that identifies the state voters as living within the
reservation boundaries or not. Further, all the land within the reservation
boundaries except for a few isolated in-holdings is owned by the Jicarilla Apache
Tribe and there are no property owner registration lists from which to choose a

jury panel. Therefore, limiting a jury panel to those living within the boundaries of
the reservation, both Indian and non-Indian, may be difficult.

Sec,652(c)(2). The same comments as set forth in Seetion 652(c)1) are
applicable here. Additionally, many Indian reservations may have the same
situation as the Jicarilla Apache where it would be inappropriate for county
officials to be involved in preparation of jury selection lists or any other matters
involving the reservation since the county seat is at Tierra Amarilla, some 40 miles
away. It may be more appropriate to rely on Tribal authorities and the BIA
Superintendent or the Agency personnel to develop an appropriate jury list.

See.656(a). We suggest that training be mandatory for any new magistrate
including training in Tribal Court jurisdietion. Additionally, any clerks or
associated court personnel should be required to have mandatory training.

Generally the concept of magistrates within Indian country is a welcome
idea; however, it appears that sueh would be very expensive in light of the remote
areas that the magistrates would have to serve and the fact that many times
federal prosecutors or federally appointed and paid public defenders may have to
attend trials quite a distance from their home base. Perhaps it would be better
after surveying the situation to have one magistrate for a number of tribes
depending on the case load, number of residents and rate of offenses experienced
within the various reservation boundaries. This would return us to the cireuit trial
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judge situation for federal offenses but would certainly provide a magistrate with a
special expertise in Indian law which is necessary to reinstate law enforcement in
Indian country now that the ability of the tribes to undertake such law enforcement
has been taken away by the United States Supreme Court. Perhaps another
solution would be to enact legislation authorizing Tribal Court jurisdiction over
non-Indian violations of Tribal eriminal laws.

I appreciate having this opportunity to make comments on your proposed
Indian Reservation Special Magistrate and Law Enforcement Aet of 1980.
Y ours very truly,

JICARILLA APACHE TRIBE

g =

],e'nnﬂryi Atole, President

LA:ep

ece:  Senator Pete Domeniei
Jiearilla Agency Superintendent
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STATE
OF
MONTANA

ATTORNEY GENERAL
MIKE GREELY

19 September 1980
REC'D SEF 231350

The Honorable John Melcher
United States Senate
Washington, D.C. 20510

Re: S. 2832
Dear Senator Melcher:

Thank you for the opportunity to comment on S. 2832, the
bill to establish special federal magistrates with juris-
diction over federal offenses in Indian country. I support
the concept and the substance of the bill and feel that it
is part of a necessary package to deal with problems of law
enforcement on Indian reservations.

There are two other areas of concern which should be noted.
First, even though S. 2832 expands federal magistrate
services, it does not expand the services of the United
States Attorney. In Montana the United States Attorneys are
located at substantial distances from all reservations,
except the Crow. This physical separation, along with the
work load on existing staff, has resulted in poor prose-
cutorial services for most reservation areas. Most "minor"
crimes and even some more major crimes seem to be routinely
not prosecuted. Therefore, the best alternative would be to
provide for one or more additional United.States Attorneys
on or near each of the reservations.

The second area of concern is the quality of investigative
services being rendered by the FBI in major crimes. Based
upon the reports we receive there is a high level of dis-
satisfaction with the FBI among the Indian community on some
reservations. The best example is the Blackfoot where there
have been several recent highly publicized but unsolved
homicides. It is possible that expanding the United States
Attorneys services could help solve this problem by having
an essentially local prosecutor to insist that in-
vestigations be thoroughly pursued. Furthermore, having
expanded United States Attorneys services could act as an
incentive to the local FBI officers to carry through their
investigations based upon the knowledge that a prosecution
would likely result.




The Honorable John Melcher
Page No. 2
19 September 1980

Once again I wish to thank you for an opportunity to comment
and to bring these additional problems to your attention.

va%y truly yours ;

el Ll hfLAJMr\\
MIKE GREEL?‘
/f Attorney General
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ROSEL M. HYOE
[T

The Honorable John Melcher, Chairman
Senate Select Committee on Indian Affairs
1123 Dirksen Senate Office Building
Washington, D. C. 20510

Dear Senator Melcher:

Enclosed is a statement by Austin Gillette, Chairman
of the Three Affiliated Tribes of the Fort Berthold Reservation,
for whom we are general counsel, expressing the Tribes' views
on 8. 2832, the Indian Reservation Special Magistrate and Law
Enforcement Bill.

In the statement, Mr. Gillette supports the basic con-
cept of S. 2832, namely, the appointment of a special magistrate

to serve each Indian reservation, as a partial remedy for law
enforcement problems on the reservation. He also notes certain
deficiencies in the bill that need correction, and suggests

the need for further hearings and legislation directed toward
law enforcement problems that would not be alleviated by S. 2832.

We request that these comments be made part of the
record in your Committee deliberations on S. 2832, Please let
us know if we can answer any questions concerning them.

Sincerely,
W INSON, CRAGUN & BARKER

By: Charles A. Hobbs

Enclosure




STATEMENT TO THE SENATE SELECT COMMITTEE
ON INDIAN AFFAIRS ON S. 2832

Dear Senator Melcher:

My name is Austin Gillette, Chairman of the Three
Affiliated Tribes of the Fort Berthold Reservation, North
Dakota. I am grateful for the opportunity to present the
Tribes' views on S. 2832, the Indian Reservation Magistrate's
Bill.

S. 2832 provides that the President, by and with
the advice and consent of the Senate, shall appoint special
magistrates as may be necessary to serve Indian reservations
over which the United States exercises criminal jurisdiction.
Once appointed and confirmed, the magistrate must reside on or
near the reservation to be served. The power and authority
granted to these special magistrates is the same as that
granted to U.S. Magistrates by federal law or by the court for
the district in which they serve. In addition, the same rules
of practice and procedure apply to the special magistrates'
courts.

We wish to point out, at the outset, that the appoint-

ment procedure in Section 650 of the bill is defective because

it fails to give each Indian tribe a wvoice in deciding who will

be appointed as a special magistrate for its Indian reservation.
The special magistrate system can work well only if it leads to
the appointment of competent persons with knowledge and interest

in the Indian culture and way of life on the reservation to be

served., To achieve that end, input from each tribe is essential.




Therefore, we suggest that this section of the bill be amended
to require each tribe to approve the appointment of a special
magistrate for its reservation before the appointment becomes
effective, or to give each tribe a veto power over such an
appointment.

We strongly support the basic concept of S. 2832,
the appointment of special magistrates to serve on Indian re-
servations, as a positive attempt to alleviate some of the law
enforcement problems on Indian reservations. The bill would go
a long way toward reducing the problems associated with the
great distance separating most Indian reservations, including
Fort Berthold, from federal law enforcement-related personnel
and federal courts. For the Fort Berthold Reservation, presently
the nearest U.S. Attorney, FBI Special Officer, and U.S5. Magis-
trate are headquartered in Minot, some 80 miles northeast of New
Town, North Dakota, where the main BIA police office is locate
and even farther from the rest of the Reservation. The closest
U.S. district court is at Bismarck, about 100 miles from the
closest reservation village (White Shield) and 150 miles from Ne
Town. These distances often hinder effective prosecution, parti-
cularly for minor offenses: the prospect of an 80-mile drive to
file a complaint or to present an arrested person to the magis-
trate often means that the local law enforcement official or the

U.S. Attorney may choose to let the misdemeanor go unprosecuted.

Those which are prosecuted are done only at a great expense of

time and distance.

71-015 0 81 - 12




If a special magistrate were located on the Fort
Berthold Reservation, under the terms of 5. 2832, the problems
related to distance would be substantially reduced. Most
importantly, the magistrate could conduct trials, including
jury trials, of misdemeanors committed on the Reservation. The
greatest number of offenses committed on the Fort Berthold Re-
servation are, by far, misdemeanors; for example, in 1979, 1,652
misdemeanors, and only 25 major offenses, were reported to the
U.S. Attorney. Hunting- and fishing-related violations of
federal law, such as offenses under 18 U.S.C. § 1165, are parti-
cularly prevalent on our Reservation. If these minor offenses
could be prosecuted near the scene of crime, rather than in
Minot or Bismarck, we believe that law enforcement would be
carried out much more swiftly and efficiently.

In this regard, we favor the provision in S, 2832
stating that a defendant does not have the right to elect to
be tried for a misdemeanor before a district court judge
rather than the special magistrate. If defendants brought
before the special magistrate were so allowed to elect a dist-
rict court trial, they would have to be brought to Bismarck —

once again triggering the problems related to distance, and

greatly diluting the benefits entailed by an on-site special

magistrate.

In addition, we favor allowing defendants appearing
before the special magistrate to be represented by a lay spokes-
man., Many Indian defendants, unfamiliar with lawyers' formal

legal proceedings, will feel more comfortable with lay assistance,
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particularly from persons familiar with situations on the
Reservation. In many tribal courts, including the Fort Ber-
thold tribal court, Indian defendants are represented by lay
persons. We also support the provision regquiring that, for a
jury trial, jurors must be persons residing on the reservation.
This will help to insure that defendants will be judged by
persons with firsthand knowledge of the Reservation and tribal
traditions and culture.

We agree that, as provided in Section 653(d) of the
bill, tribal and BIA police officers, and federal, state and
local law enforcement officers, should have the authority to
execute warrants, summonses, and subpoenas issued by the special
magistrate. Clearly, an essential link in any law enforcement

system is an active and effective network of police to investi-

gate crimes and make arrests. Given the unique and complex

interrelationships of jurisdictions and legal authority on and
near Indian reservations, it is especially important that all
law enforcement personnel be authorized to enforce federal law
within their respective jurisdictions. On the Fort Berthold
Reservation, tribal officers already are deputized to enforce
federal law, and we are working toward cross-deputization arrange-
ments with state and local enforcement agencies. This provision
in 8. 2832 would help establish a similar cooperative law enforce-
ment scheme on all Indian reservations.

However, in order to make it clear that this provision

in S. 2832 is intended to give police officers full authority
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to enforce federal law propose that it be amended to provide
that any federal, state or tribal officer may arrest, without
process, any person taken in the act of violating federal law,
and take such person before the special magistrate. We believe
this would more fully ensure that, as you state in your remarks
in the Congressi Record, June 16, 1980, “"this provision
authorized State and tribal police officers as well as Federal
officers to initiate proceedings before the special magistrate.
(Emphasis added.)

We wish to emphasize that, at Fort Bertheold, our pri-
mary need is for a more efficient and convenient method of bring-
ing minor offenders to justice. The appointment of a special
magistrate along the lines of this bill would help meet this need.
Investigation and prosecution of major offenses, however, presents
no real problem here. Because of the fairly effective work by the
police, the BIA Special Officer, the FBI Special Officer and the
U.S. Attorney, the relatively few major offenders are brought to
justice. For example, in 1979, twelve cases were presented to

the U.5. Attorney's Office: five were prosecuted, five are still

pending and two were declined. See Inspection/Evaluation Report,

Fort Berthold Law Enforcement Program, New Town, North Dakota,
BIA Division of Law Enforcement Services, January 1980. How-
ever, we recognize that numerous problems in the prosecution of
major offenses, such as unresponsive U.S. Attorneys and duplica-
tion of investigative efforts by BIA and FBI investigators,
plague most reservations. 8. 2832 does not deal with these very

serious problems except by providing a nearby magistrate to take




action such as issuing warrants and conducting preliminary
hearings to determine probable cause. We suggest, therefore,
that the Committee hold additional hearings to focus on these
problems and sponsor additional legislation directed at
solving them.

Finally, a continuing problem that this legislation
does not address relates to enforcing tribal law against non-

Indians. Oliphant v. Suguamish Indian Tribe, 435 U.S. 191 (1978),

precludes tribal courts from exercising criminal jurisdiction
over non-Indians absent congressional delegation of such power.
At the same time, tribal law has not been assimilated into fede-
ral law by the Assimilative Crimes Act or any other general
federal law. There are some limited assimilations of tribal
hunting and fishing regulations, = but many other types of tribal
law remain unaddressed. As a result, non-Indians can freely
violate tribal law without fear of prosecution, especially when
their action does not constitute any violation of federal law.
Often those offenses that are not also violations of federal law
are most important to Indian culture and tradition. To f£ill

this enforcement void, we also favor legislation either authoriz-

ing tribal courts to exercise criminal jurisdiction over

*/ Under 18 U.S.C. § 1165, a non-Indian who goes on Indian land

for the purpose of hunting or fishing without tribal permis-
sion (which would include compliance with tribal regulations)
commits a federal offense. Section 1165 does not cover non-Indian
land within the reservation. S. 1882, the Lacey Act Amendments,
now pending in the Senate, would assimilate tribal fish and wild-
life laws, by making it unlawful to transport, sell, receive, pur-
chase or possess illegally obtained fish and game.
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non-Indians, or assimilating tribal law into federal law along
the lines of 18 U.S5.C. § 1165 and S. 1882, so that non-Indian
offenders of tribal law can be brought to justice in the fede-
ral court system.

In concl io we support S. 2832, with our suggested
amendments, as a positive step toward alleviating some of the
problems in federal law enforcement, particularly of minor
offenses. ;ever, there is still a need for additional legis-
lation to addrese he problems with United States Attorneys,
duplicative efforts of BIA and FBI investigators, and enforce-

bal law against non-Indians.

Thank you for the opportunity to present this state-

Chairman.
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September 24, 1980

Honorable John Melcher, Chairman

Senate Select Committee on Indian Affairs
United States Senate

Washington, D. C. 20510

Dear Senator Melcher:

Thank you for your letter of June 23, 1980, concerning
introduction of 8. 2832, a bill to establish special
magistrates with jurisdiction over federal offenses

within Indian country, and to authorize tribal and local
police officers to enforce federal laws within their
respective jurisdictions. It appears that this bill was
introduced as a result of a perception that there is a
general lack of law enforcement through structures now in
place, with the hopes that this legislation would strengthen
those structures and produce the enforcement which federal
jurisdiction now fails to provide.

This legislation and the justification for it sounds
similar to those which resulted in the passage of Public
Law 280.

That there is a serious lack of federal enforcement and
federal prosecution on Indian reservations cannot be
questioned. The real issue, of course, is how does one
provide the federal enforcement and prosecution now lacking
in Indian country? 1Is it more appropriate to create still
another federal instrumentality or should existing institu-
tions be improved to meet the needs they are not presently
fulfilling? These guestions do not appear to be adequately
addressed by 5. 2832.

Lack of Enforcement. One of the more serious problems of
Federal law enforcement within Indian country is the failure
to provide needed personnel to accomplish a serious enforce-
ment effort. Nothing in S. 2832 appears to remedy that
problem. While the proposed legislation would expand enforce-
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ment ability by extending to tribal and state police enforce-

ment over trivial crimes covered by the Assimilative and
neral Crimes Act, it would not guarantee that the lack of

enforcement which now plagues enforcement of major crimes

would be remedied. In fact, the reluctance of federal

enforcement officers and of United States Attorneys to

vigorously pursue enforcement and prosecution of these

crimes could be seriously undercut by the provision of

an additional federal forum which would address these same

problems as lesser included crimes. It is hard to

imagine that there would not be temptation to leave the

prosecution of these crimes to the magistrates as lesser

offenses rather than dedicate the already overburdened

resources of U.S5. Attorneys' offices. As has already

been attested to in past Justice Department reports,

U.S. Attorneys see Major Crime Act violations as very

low priority matters within their offices. L/ It seems the

more helpful provision would be to require U.S5. Attorneys

to accept prosecutions from tribal and state police officers

in major crimes matters. This would greatly expand enforcement

capability within the Indian country without necessitating the

creation of a new federal instrumentality.

Lack of Prosecution. It is hard to imagine that U.S. Attorneys
now unwilling to commit significant resources to the prosecu-

tion of major crimes would be willing to commit any additional
staff time to the prosecution of crimes in the Magistrate Court.
Indeed, as was earlier suggested, it may be a temptation to dump
further cases into the Magistrate's Court which might otherwise

be prosecuted in the District Court. This would leave prosecution
of crimes in the Magistrate Court to the police officers bringing
the charges. This of course would lead to rather uneven quality
of representation on behalf of the United States. There is little
reason to believe, therefore, that prosecution of crimes commit-
ted in Indian country would enjoy a significantly increased
incident of suc

i while it is now clear that tribes
I ne Iminal jurisdiction over non-Indian violators of
tribal codes it is equally clear that they do have jurisdiction
over Indian viclators of those codes within Indian country.
At present tribal courts are growing phenomena in Indian
country that are developing ever greater expertise and
credibility both within the Indian and non-Indian communities.
Tribal courts at are functioning an place now accept
prosecution of Indian offenders which might otherwise go into
federal forums. The creation of a Magistrate Court would amount

7 The notable exception to this is Sidney Lezak, U.S. Attorney
for the pistrict of Oregon.
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to the placement of a local competitor with those tribal

courts. Tribal police officers who do not share the same
pPhilosophies as the judges of tribal courts would be sorely
tempted to bring their cases against Indian violators into
Magistrate Court rather than into the Indian courts where they
are now prosecuted. It may therefore be appropriate to provide
some provision that prosecution in Magistrate Court of Indian
offenders would depend upon a prior declination by the tribal
forum or a determination that, although not a major crime, the
matter was seripus enough to require prosecution in both forums.

Alternative Possibilities. It is not apparent that the

present difficulty iIn getting prosecutions in Federal court
against non-Indians is a result of a lack of judges. It is
therefore difficult to understand why creating magistrate
positions in Indian country would facilitate a significant rise
in thpse prosecutions. The difficulty appears to be that U.S.
Attorpeys are unwilling to commit the necessary staff and
persohnel to aggressively pursue such prosecutions. It is
there?orc suggested that either earmarked funds be made available
to U.S. Attorneys' offices that have significant areas of Indian
country within their jurisdictions to obtain and support staff
necessary to carry forth such prosecution, or that the funds

now available to them be conditioned upon the U.S. Attorney's
demonstration that he has committed sufficient staff to accomplish
the necessary prosecutions.

A second alternative to S. 2832 is to provide, by legislation,
jurisdictibn for Indian tribal courts, which choose to do so,
to exercise jurisdiction over non-Indian violators of tribal
codes. It is understood that such legislation would probably
require tribal courts, which exercise such jurisdiction, with
all of the Constitutional requirements of non-Indian courts in
criminal prosecutions. It is for that reason that each tribe
should have the discretion concerning whether or not to assume
such jurisdiction. A third alternative is to do nothing for
the present. Indications are that tribal governments with
ever greater sophistication are entering into cooperative
agreements with local governments including state agencies
which are also showing a greater sophistication in dealing
with issuves of jurisdiction within Indian country. Given the
evolution of this relationship it may be too early to take
decisive action concerning who shall exercise jurisdiction
over criminal wviclations by non-Indian perpetrators within
Indian country.
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Conclusion. At present it does not seem that 5. 2832 adegquately
addresses the need it is designed to resolve. It seems
appropriate that more investigation should be invested in
designing a solution to the perceived lack of law enforcement.

ncerely,

Sir
o
) o \hr-Lh

Steven Lowenstein
Director
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VLASSIS, CASE & OTT
1545 WEST THOMAS ROAD
PHOENIX. ARIZONA 85015
8O0 248811

GEORGE P vLASSIS
WILLIBY E CASE JR
KATHERINE OTT
M OJAMES CALLAHAN
SHELDON STERN
GARY VERBURG

October 24, 1980
0o IR (57 | b

Hon. John Melcher

Chairman

Select Committee on Indian Affairs
United States Senate

Washington, D. C. 20510

Re: Senate Bill 2832
Indian Reservation Special Magistrate
and Law Enforcement Act of 1980

Dear Senator Melcher:

As General Counsel for the Navajo Nation, we commend
your efforts regarding the Magistrate's Bill, which has long
been needed. Passage of this Bill is vital to the Nation and
to all Native Americans residing on reservations.

The enactment of this legislation is likely to lessen

the opportunity for lawlessness on or near reservation lands.
If there is anything that we can do towards aiding the enact-
ment of this legislation, we would be pleased to be so advised.

You can be assured that the legislation has the sup-
port of Chairman MacDonald and the tribal law enforcement per-
sonnel.

Your efforts are greatly appreciated.

Very truly yours,
P - .it—-. oo = g
{ X Pe® !
Lx.y/ Y \L G f LA
Sheldon Stern
S5/k

cc: Hon. Peter MacDonald
Lt. Col. Leroy Bedonie
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